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SUMFHBBTB   V.  JoJTBB.     (a.) 

Prtuitee — TaxaUcn  of  eo$U-^BdU  in  partition  adion^^ 
Co§ts  of  convetfanee^Solieitori*  Biimuneraiion  Ad, 
1881  (44  A  45  Viet,  c  44),  «.  %^Gwmil  Order, 
AttguUt  1882,  r.  2. 

On  a  §aHt  in  a  pofUHon  atHon  of  property  vnUd  in 
ietuMi$  in  common,  the  partite  other  than  the  one  who 
haa  the  conduct  of  the  sale  a/re  entiUed  to  have  the  eon' 
^eyanco  permed  on  their  behalf  by  eeparate  eolieitore, 
an^  the  coete  thereby  incurred  are  properly  eharyeahle  a$ 
costs  in  the  action  under  rule  S  (e.)  of  the  General  Order 
made  under  the  Solieitor^  BemuneraHon  Act,  1881. 

Dtdsion  of  Baoon,  Y.O.,  reversed. 

Appeal  from  a  decUion  of  BacoD,  Y.O. 

Thia  waa  a  partitioii  aotioiit  and  bj  the  Jadgment  a 
•ale  bad  been  ordered,  which  waa  effected  in  the 
naoal  way,  the  plaintiit  hating  the  oondact  of  the 
■ale.  There  were  two  defendants  to  the  action,  who 
were  entitled  respectively  to  one  moiety  and  to  one- 
fourth  of  the  property  aold,  and  who  were  separately 
represented  by  solicitors,  who  perused  and  approved  the 
conveyances  on  their  behalf,  and  proonred  their  execution 
of  the  deed.  By  the  order  on  further  consideration  it 
was  referred  to  the  taxing  master  to  tax  the  costs  of  the 
plaiatifl  and  of  the  defendants,  as  between  party  and 
psrty.  The  solicitors  of  the  defendants  brought  in  a  bill 
which  included  charges  fox  their  work  in  connection  with 
the  oonveyances.  These  were  disallowed  by  the  taxing 
master,  who,  in  answer  to  objections  to  his  taxation, 
certified  that  the  defendants  Mng,  in  fact,  vendors  of 
the  property,  ought  to  have  acted  on  the  sale  through 
the  plaintiff's  solicitor,  and  that  only  one  set  of  co«ts, 
according  to  achedule  1  of  the  General  Order,  ought  to  be 
allowed.  The  defendant  took  out  a  summons  to  review  the 
taxation,  which  was  dismissed  by  Bacon,  Y.O. 

The  defendant  appealed. 

MaOloiw,  icfi  the  appellant.— These  costs  are  not 
withtai  snb-seotions  (a)  or  (b)  of  rule  2  of  the  General 
Order,  and  therefore  come  under  clause  (c),  and  are 
properly  chargeable.    The  taxing  master  ibought  tbst 

(ck)  Beportcd  bf  H«  F.  Akidboi,  Riq*,  Banister- at" 
Law« 


the  effect  of  rule  5  of  sdhedole  1,  part  1,  was'to  dlaantttla 
the  defendants,  aa  being  vendon,  to  thair  ooiti;  bat 
the  order  waa  not  intended  to  alter  the  prindi^e  on 
which  costs  were  chargeable ;  and  under  nde  4b  if  the 
plaintifT s  solicitor  had  acted  for  the  def endants,  ha  would 
have  been  entitled  to  a  farther  charge  of  £2. 

He  referred  to  Be  Beck,  31 W.  B.  910,  24  Oh.  D.  608 ; 
and  Stanford  v.  Bobeirte,  82  W.  B.  404^  26  Oh.  D.  155. 

Bueeea  BobsrU,  for  the  plaintifL 

Baooallat,  LJ.-— I  think  this  appeal  mast  be  allowed. 
Under  the  old  system,  in  droamstanoes  Uka  these, 
solicitors  for  the  several  parties  would  have  been  allowed 
their  charges.  Here  their  charges  have  been  disallowed, 
and  if  the  disallowance  is  proper  it  must  be  by  virtue  of 
the  Act  of  1881,  and  of  the  General  Order  made  there- 
under. [His  lordship  read  section  2  of  the  Aot,  and  rule 
2  of  the  General  Order,  and  continued  : — }  It  was  at 
one  time  a  queation  whether  the  first  words  of  thlB  rale 
2  had  reference  to  sales  made  pursuant  to  an  order  in  an 
action,  but  the  case  of  Stanford  v.  Boberte  decided  that 
they  included  all  sales.  That  case  was  not  appealed, 
but,  so  far  as  I  can  Judge,  I  entirdy  concur  in  the  view 
taken  by  Kay,  J.,  in  that  case. 

The  question  now  is.  What  is  the  effect  of  this  role  f 
The  wording  of  the  first  part  of  it  follows  exactly  the 
words  of  section  2  of  the  Act.  Then  follow  three  sub* 
sections,  which  divide  the  buiiness  into  three  olsiaes 
(a.)  provides  for  the  remuneration  in  respect  of  salea, 
purchases,  and  mortgages,  if  completed  ;  (&.}  in  respect 
of  leases  and  agreements  for  leases ;  (c.)  in  respect  of 
business  induded  in  the  words  of  the  preamble  to  the 
rule,  but  which  is  not  dealt  with  in  (a.)  and  (&.),  and 
which  is  to  be  remunerated  according  to  the  present 
system  as  dtered  by  schedule  2.  This  seems  to  me  to 
exactly  meet  the  case  before  us.  The  plaintiff's  solidtor 
bad  the  conduct  of  the  sde,  and  he  is  remunerated  under 
(a.).  The  defendant's  solicitor  comes  undei  (e.),  and 
his  charges  must  be  regulated  accordingly.  The  view 
taken  by  the  taxing  master  was,  therefore,  inaccurate. 

Bowbn,  LJ.— I  agree,  and  for  the  same  reasons. 

Fry,  L.J. — I  am  of  the  same  opinion. 

.Appeal  aUowed. 

Solicitors  for  tho  appellant,  Bolton,  Bohbine,  A  Busk, 
for  A.  Owen  Owen,  Pwllheli. 

Solidtors  for  the  respondent,  CheeUr  Jt  Co.,  lor  B. 
Ivor  Fdrfy,  Pwllheli< 
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Bbowk,  Shiplet,  &  Co.  v.  Xoitoh.  (a.) 

Bill  of  ftcehang^. — flpeelfto  approftrfation — EquVahh 
oi^igfimeni — Dirfctffm  on  Ml  to  chargti  amount  a« 
odvited — LdUr  of  adviee-^NegotiahU  instrument 
A.  pureha$ed  from  B»  <fe  Co,,  4n  Ameriea^  a  Ml  of 
exchar*get  payable  iixtg  day$  afPr  $fuht,  drawn  vpon  J. 
Brofh«r$  in  London,  on  which  thfte  woe  a  diretthn  to 
'*  chnrge  the  §ame  to  account  of  eh^ege  per  BritAnnio,  anil 
lard  per  Qrepoe  a$  advised,**  and  at  the  '$tme  time  B.  A 
Co,  write  to  J,  Brfthtn  a  IdJUr  of  advice  stating  thai  thnf 
enef^ied  Wl  of  Ming  for  the  ehee^^  ai^^iri,  and  valw^d 
Ml  J.  Brothers  atsittff  daiys*  sight  im/kvoar  of  A.  Thn 
hili  was  not  acc^led  owing  to  the  failure  of  B.  A  Co., 
hat  i.  Brot?iers  %ook  possetsion  of  th$  oontignm^fs  on 
Heir  arrival  in  England,  and  after  having  rtoiiz^ 
thtm  dnimed  fo  retain  a  balance  due  to  them  on  the 
qweral  account  between  th^m  and  0.  A  Co,  A*  then 
Drought  an  artion  claiming  lo  he  entitled  to  a  cha^go  on 
the  prf'Ceeds  of  the  cheese  and  lard  in  priority  to  all  other 
persons. 

Bend  {affirming  the  decision  of  OU\ttj,  J.)»  that  A,  «mm 
not  prthHed  to  the  charge  claimed,  ft^Afr— (1)  on  the 
grcuhd  that  the  dir'tfionon  the  bill  oftxrhnnqe  operated 
as  an  equitable  assignment;  or  (9)  that  the  iMer  of 
advice  created  a  specific  appropriation  within  the 
avthrrity  of  Frith  «•  Forbee,  11  W.  B.  4,  A  De  0,  F.  A 

J.  m. 

Frith  V.  ForbM  comm^enJUi  on. 

This  WW  an  ai^al  from  an  ordar  of  Chittj,  J. 

The  plaintiffs,  under  the  firm  of  Meeers.  Brown,  Shipleji 
k  Co.,  carried  on  boi4new  In  London  and  Kew  York. 

The  defendant  Sough  wm  a  provision  mer- 
chant, carrying  on  business  in  London  under  the  firm  ol 
Jones  Brothers  and  Archibald  Baxter  k  Duncan.  0. 
Balston  carried  on  the  same  kind  of  business  in  New 
York  under  the  firm  of  Archibald  Baxter  k  Co. 

On  August  5,  1875,  Archibald  Baxter  k  Co.  consigned 
to  Kongh  cargoes  ef  lard  and  cheese  by  the  ships 
Qreiee  and  Britonnte,  and  drew  a  bill  of  exchange  in  tba 
following  form : — 


"Kew  York. 

2  "5th  August,  1875. 

^  "  Exchange  for  £2.500. 

5  "Sixty  days  after  sight  of  this  first  of  exchange 
S  (second  and  third  unpaid),  pay  to  the  order  of  Messrs. 
^     Brown,  Shipley,  4k  Co.,  in  London,  two  thousand 

5  ftre  hundred  pounds  sterling,  value  received,  and 

6  charge  the  same  to  account  of  cheese  per 
^     Britofintc,  and  lard  pet  Greece,  as  advised. 

^  "  Messrs.  Jones  Brothers. 

:;  *' (Signed)  Abcbibald  Baxtbe  k  Co.*' 

At  fhe  same  time  they  wrote  to  Jones  Brothers  aa 
follows  :— 

''We  enclose  bill  of  lading  for  1,558  boxes  per 
Britahwc,  and  against  these  and  lard  per  Greece  we 
value  on  you  at  »ixty  days'  sight  for  £2,500  favour 
Brown,8blpley,  ft  Co." 

On  the  6ch  of  August  Archibald  Baxter  k  Co.  drew 
a  second  bill  of  exchange  in  the  following  form  : — 
©  "New  York, 

S  <<  6th  August,  1875. 

*{  ''Exchange  for  £1,000. 

H  "Rixty  daya  after  eight  of  this  first  of  exchange 
S  (scoond  and  third  unpaid),  pay  to  the  order  of  Messrs. 
2  Brown,  Shipley,  k  Co.,  in  London,  one  thousand 
S  pounds  sterling,  value  received,  and  charge  the 
2  same  to  account  of  cheese  fer  ^rffofinic 
i  "  Messrs.  Jones  Brothers,  London. 

^  *'  (Signed)  Auohibalo  Baxtis  k  Co." 

\  (a.)  Itaported  by  Y.  na  8.  Fdwxa,  Ea^.,  Baniatar-at- 
Law. 


At  the  same  time  they  wrote  to  Jones  Brothers    as 
follows  :— 

**  Confirming  oar  respects  of  yesterday,  wn  havci  viow 
to  hand  you  invoioe  for  3,298  bxs.  and  B/u  for  1,740 
bx««.  cheese  per  Britannic  on  aoeonnt  of  whioh  wo 
value  on  you  at  60  d/«  for  £1,000  favour  Brown, 
Shipley,  k  Co.  We  expect  by  to-morrow's  Qoroutt 
mall  to  draw  to  a  point.*' 

Brown,  Shipley,  k  Co.  bought  the  two  bllln  throiig:H 
Mr.  Johnson,  a  member  of  their  New  York  firm.      Xrm, 
Johnson  made  an  aSilavit  saying  th^t,  before  baying 
the  bills,   he  made  inquiries  of  Archibald   Baxter,     mi 
member  of  the  firm  of   Archibald  Baxter  k  Oi»  »    b^ 
whom  the  billa  were  drawn,  who  pereonally  asaarad  Utm 
that  all  bills  that  would  be  drawn  by  bim   a  pen    bfs^ 
correspondents  iu  Eogland  (including  Jones  Brotliers} 
were  regular  and  against  ahipments  specified   ia   the 
advices  of  his  firm  to   his  corre^pondeuts   (Inoladtn^ 
Jones  Brothers),  upon  whom  the  bills  were  drawn. 

On  the  arrival  of  the  goods  in  England,  Jones  Brothan 
aold  the  cargoes,  and  realiied  the  proceeds. 

Archibald  Baxter  and  D.  C.  Ralston  (who  were  then 
the  onlv  members  of  the  firm)  were  aijudioaeed  bank- 
rupts under  the  provisions  of  the  Amerioan  bankruptcy 
law,  and  J.  N.  Tappan  waa  appointed  trustee. 

On  the  14th  of  August,  1875,  Jones  Brothers  reoelved    | 
a  telegram  from  a  firm  of  merchanta  in  New  York  that 
Archibald  Bixter  ft  Co.  had  failed. 

On  the  17th  and  18th  of  August,  Brown,  Shipley,  k 
Co.  presented  the  bills  for  aoceptanoe,  and  Jonaa 
Brothers  refused  to  accept  them. 

On  the  33rd  of  August,  Jones  Brothers  reoeived  a 
letter,  dated  the  10th  of  August,  from  Arohibald  Baxter 
ft  Co.  announcing  their  enspeosion. 

Messrs.  Brown,  Shipley,  ft  Oo.  then  brought  this 
action,  claiming  a  charge  on  the  proceeds  of  sale  of  the 
cargoes,  and  that  Jonea  Brotbera  might  be  restrained 
from  parting  with  the  proceeds  of  sale. 

On  the  19th  of  May,  188i,  Chitty,  J.,  dlamisaed  the 
action,  with  costs. 

The  plaintiffs  appealed. 

From  the  evideuoe  as  to  the  aonrsa  of  dealing  between 
the  firms  of  Baxter  ft  Co.  and  Jonea  Brothers,  it 
appeared  that  Baxter  ft  Oo.  had  for  many  years  pre- 
viously to  thbir  failure  been  in  the  habit  of  oonsigoing 
American  produce  and  goods  to  Baxter  ft  Co.,  as  their 
factors,  and  also  for  sale  on  the  Joint  account  ol  the  • 
two  firms,  and  of  drawing  bills  on  them  in  a  form 
similar  to  that  of  the  5th  of  August,  1875,  hot  that 
there  had  not  been  any  practice  of  specifically  appropn- 
ating  the  remittances  tc  meet  any  particular  bills. 

The  court  came  to  the  oondudon  that  the  true  effect, 
according  to  mercantile  usage,  to  be  attributed  to  a 
direction  on  a  bill  of  exchange  to  charge  the  amount  of 
the  bill  against  particular  shipments  was  correctly  stated 
in  the  affidavit  of  a  Mr.  Bowring,  aa  follows:^'*  Mer- 
cantile men,  when  purohssing  bills  of  exchange  on  the 
face  of  which  there  is  a  direction  to  the  persons  on  whom 
Bach  bills  are  drawn  to  charge  the  amounts  thereof 
against  particuUr  ahipments  of  goods  or  merchandise, 
do  not,  according  to  my  experience  of  the  ouatoni  of 
merchants,  uoder«t4nd  tberffrom  that  they  obulu  any 
lien  or  charge  on  there  particular  shipment*,  but  ouly 
that  the  bills  are  regular,  and  are  actually  drawn  against 
shipments,  and  are  not  aocommodatiou  bill^ ;  and  th«t  it 
is  the  custom  of  merchants,  when  buying  bills  of 
exchange,  if  they  desire  to  have  a  lien  or  charge  on  the 
goods  shipped,  against  which  such  bills  are  drawn,  to 
require  to  have  delivered  to  them  the  bills  of  liiding  and 
other  ahipping  dooumeht^  relating  to  those  goods;  and, 
according  to  my  experience  and  knowledge  of  the 
usages  of  trade,  it  la  well  understood  by  merchants  that, 
withont  the  bills  of  lading,  they  do  not  obtain  aHy  lien 
or  oharge  npon  the  goodato  whidi  B«oh  bOla  refar,  or  t9 
thepooeedi  of  tho  pa)e  tboraof." 
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Ummi.SBiNMT,  *  Oo.  fr.  Xor^R. 


OoviT  ov  AvtmIn 


JWfly«  Q.a.«  wd  Omrmm^  fee  the  ftipptllMiii^— Th^ 

divMtioD  OA  Ike  MB  of  esobMi*  ooiMliitalrs  »  t^w^ 

fquitaUe  wmH^mtBi:  Bmm  t.  CorwrtAoi  4  My,   A;  Cr. 

««0;  Cmmm^  Bmk  •/  XiontWana  t.   FirtA  NnHonal 

Bm».k  0/  A«9  Orkatm.  %%  W.  B.  104,  K  B.  6  H.  L.  85S ; 

SJ^HWd  V.  ArriM,  se  W.  B.   1,  L.  B.  6  H.  L.  116. 

If  tbwe  W  Bi  ^qutable  •calgDineBt,  there  baa   been  a 

•pecHU  affi^riatfon  aa  between  oonalgnorand  oonalgnee 

in  trnw  cT  Cbe  ooBeignor,  nnd  tbe  enae  ia  governed  by 

Fn$k  w.  Arim.    Tbe  pieaent  eeae  ia  nndiatingnlahable 

imi  Met  v.  Jbr^«,  wbiidi  baa  never  been  overruled, 

Mdiinilbw,  Botvitbetandlng  anoh  caaea  na  Bcheff  A 

OkV  Arawra—g  /roMaoria  v.  O^/mt,  SO  W.  B.  966, 

L&  7Cb.  691^  I  EmpmrU  Arh^iihnift,  S6  W.  B.  S86,  3 

flk  D«  477;  JBi  poria  D^mr.  39  W.  B.  990,  130.  B.  D. 

UL 

TWy  alao  referred  to  Ranken  r.  Alfmr%  6  Ob*  D.  786, 
H  F.  B.  Difr.  S9  ;  Em  pnrU  8o9»ih^  8  Swimae.  892 ; 
miEmpofU  OamMm-t,  8  De  a.  *  Sin.  670. 

Jbmar,  <J.C.,  and  SiaUard,  for  Koagb.— FVt7*  ▼. 
JWfai  was  decided  on  special  circaaastanoea,  and  is  not 
to  be  eonsiderod  aa  laying  down  aoj  prinoiple  of  law. 
P%ej  were  atopped*3 

BMnam^  Q.0^  and  ToU  Zea,  for  Tappan,  ware  not 


t/arwa  icfHcd* 

Cenoi.  W*— Thia  ia  aa  appeal  against  the  J adgnent 
of  Ghitty,  J^  hj  wbich  be  decided  that  tbe  plaintifTf, 
who  are  poRtoera  in  New  Tork  of  billa  drawn  on  Jonea 
t  Oa,  bare  no  apeoiflo  ebarge  or  Men  on  the  proceeds 
of  goeda  remitted  to  tbat  fUn  in  England. 

Tbeaa  billa  era  in  a  form  not  anoaual— tbat  ia  to  aay, 

Ibengb  tbej  are  billa  of  ezobaage,  tbej  contain  a  refer- 

eaaa  to  eettsin  ptooeeda  of  oartain  cargoea  againat  which 

tbe  bUla  were  to  be  charged.    Bat  one,  tbovgh  not  tbe 

atbfv,  cwtaina  tbe  worda,  "  ia  advised." 

Tbe  ap^Ikata  do  not  rely  upon  tbat  aa  ia  itself  giving 
Ibem  admgs,  but  tbey  look  to  tbe  words  "  as  advised  *' 
«a  tbe  laca  of  one  of  tbe  bilUs  not  expressed  in  tbe 
etbeff,  and  wbaf  tbcy  aaj  ia  this  :  that  tbe  letter  of 
adrlas  wbich  west  to  tbe  EoglUb  firm,  Jones  Brother*, 
btfore  Ibcj  received  these  goods,  did  appropriate  In 
favaar  of  tiie  drawera  of  tbe  bills,  and  consignors  of  the 
feeds,  tbe  procecde  of  these  goode*  ao  aa  to  make  them 
iycciicaUy  appropriated  to  meet  the  particular  bills 
vbiah  tbey  bad  drawn,  and  which  they  expected  would 
ba  aoarptad  bj  tbe  Xagliab  firm. 

In  tbia  caae^  Jonea  Brothers,  in  fact»  never  accepted 

tbe  baK  aad  fai  tbat  atate  of  drcnmstancea  we  think 

(we  bare  not  bow  to  decide  it)  that,  unlesa  there  is 

sametbiag  exeeptioaal  in  tbe  case,  tboae  who  receive  con- 

signaenta  vnth  ancb  lettera  aa  these  are  bound,  if   tbey 

Bseeive  tb«  eonsignmcnta,  to  accept  the  bills  of  exchange 

«-*tbat  is  to  say,  baviag  regard  to  tbe  terms  of  tbe  letter, 

tbe  gooda  are  sent  to  them  with  the  implied,  if  not  an 

cxprsssed,  condition  tbat  they  are  to  receive  them  only 

it  tb^  will  andertake  tbe  obligation  imposed  upon  them 

by  accepting  tbe  bills,  and   if  they   do  not  accept  the 

billa,  tbe  ^oda  will  be  returned  either  to  the  consignor 

et  to  aayoae  wbo,  from  tbe  con^gnor,  may  have  acquired 

*|eed  charge  npon,  or  an  aesigDment  of,  the  goods.  We 

bsts  not  to  decide  tbat,  because  the  trustee  in  bauk- 

nftey  ef  Mcaera.  Baxter  k  Co.  and  Messrs.  Jones  ft  Co. 

»«(a.rftpoaderta  to  tbia  appeal,  and  co-defendants  to 

^  tctisa  ;  bat»  ia  tbe  absence  of  special  circumstances, 

^^ktbat  this  proposition  would  not  be  disputtd. 

^Bettba  appellaata  require  sometbiiig  far  beyond  this. 

^"*?  My  tbat,  even  though  there  waa  no  acceptance, 

yet  t^  ftacrcda  of  theae  gooda  would  be  specifically 

8PP(»|rtiU4  for  the  bentflt  of  Baxter  ft  Co.,  and  tbey 

f  Mteaigttattb^accaaaignaof  therightof  Baxter 

J  m  ikO^  irifli  tlM0nt  |naetlpfir*wbe|ib0i  tbeia 


waa  any  right  in  Baxter  ft  On.  to  aay  that  that  apeelio 
appropriation  existed.  Tbe  worda  of  the  letter  referring 
to  this  are  these  :— '« We  enclose  bill  of  lading  for  1,858 
boxea  per  Britannie ;  '*  it  is  quite  aulflcient  to  read  that. 
''And  against  these  and  lard,  per  Oreeee^  we  value  on 
yon  at  aixty  days'  eight  for  £2,600  favour  Brown, 
Shipley,  ft  Co." 

We  have  really  no  evidence  aa  to  what,  according  to 
mercantile  uaage,  ia  the  effect,  aa  between  consignor 
and  conaignee,  of  auch  an  advice  aa  this.  In  my  opinion, 
if  we  deal  with  this  independently  of  mercantile  usage, 
it  ia  this :  here  we  have  a  firm  in  Amerioa  drawing  on 
a  firm  ia  England,  and  what  tbey  aay  is  this — *'We 
have  drawn  on  you,  we  have  sent  you  a  remittanoe 
whicb  will  be  auiBoieBt  to  indemnify  you  againat  any 
liability  wbich  you  will  undertake  by  reason  of  year 
acceptances— tbat  ia  to  aay,  we  are  sending  goods,  the 
proceeds  of  which  will  come  into  tbe  general  aoooont 
between  us,  as  against  the  bill  of  exchsnge  when  yon 
have  accepted  it,  and  when  you  pay  it."  And  that  is 
really  an  inducement  to  the  consignee  on  whom  the  bill 
is  drawn  to  undertake  the  liability  which  he  will  incur 
by  giving  the  acceptances. 

That  will  nnt  do  for  the  appellants.  Tbey  must 
maintain  that  the  proceeds  of  these  goods  are  specifically 
appropriated,  as  well  before  as  after  acc<'ptance  giren, 
in  favour  of  the  consignor,  aod  appropriated  only  to  the 
payment  of  the  bills.  It  is  remarkable  that,  although 
in  tbia  case  evidence  has  been  given  as  to  what  would  be 
tbe  proper  result  of  the  words  oontained  in  tbe  bills  of 
exchange,  no  word  is  said  in  the  evidence  aa  to  what 
would  be  the  effect,  according  to  mercantile  uaage,  of 
the  terms  oontained  in  these  letters  of  advice  aa  regards 
the  position  of  the  consignor  who  baa  drawn  against 
theae  consignments.  In  the  absenoe  of  any  such 
evidence,  it  would,  in  my  opinion,  be  wrong  to  attribute 
to  these  letters  and  to  this  advice  any  auob  reault  aa  ia 
claimed  on  behalf  of  the  appellants. 

Kow  it  is  said  tbat,  in  deciding  that  there  fs  no  snob 
appropriation  in  favour  of  the  conaignor,  we  abould  be 
deciding  against  tbe  case  of  Frith  v.  Frheg,  That  ia 
a  cafe  wliich  has  been  constantly  mentioned,  but  never, 
I  thii>k,  followed  in  any  other  case.  Possibly  there  baa 
never  been  a  case  so  much  like  Frith  v.  Forbe$  aa  the 
present ;  but  we  cannot  disregard  what  baa  been  said  by 
James,  LbJ.,  that  Frith  v.  Forbei  *'  turned  upon  speciid 
circumstances,  and  can  hardly  be  treated  aa  governing 
any  other  case.*'  Now  if  that  case  is  to  govern  the 
present,  Jamea,  L.J.,  when  be  said  it  turned  on  apecial 
circumstances,  must  really  have  spoken  in  disregard  of  what, 
I  suppose,  is  a  most  common  practice  between  merchants 
abroad  and  merchants  in  England— via.,  that  goods  are 
remitted  with  a  letter  stating  that  they  are  remitted,  and 
that  certain  billa  have  been  drawn  against  them,  and 
that  tbe  bills  do  also  refer  on  their  face  to  the  oonaign- 
ments  in  the  same  way.  He  must  have  considered  tbat 
there  waa  something  special  in  the  circumstancea  of  that 
case,  showing  that  there  was  an  appropriation  in  favour 
of  the  consignor,  and  showing  that  there  was  a  transfer 
of  that  appropriation  to  tbe  billholders,  whicb  we  cannot 
gather  distinctly  from  the  report.  But  here  we  have 
evidf  nee  on  bf  half  of  both  the  pnrties,  tbe  consignor  and 
the  consignee,  showing  the  result  of  the  dealings  between 
them  in  transactions  similar  to  tbat  now  before  us  waa, 
that  the  goods  and  the  proceeda,  when  acceptancea  had 
been  given,  were  not  considered  aa  appropriated,  but 
tbat  they  were  carried  to  the  general  account.  If  they 
were  carried  to  the  general  account,  that  dispoaea  of  any 
idea  of  appropriation ;  the  goods  and  the  proceeda  would 
be  carried  to  an  account  which  will  show  that  tbey  are 
obtained  simply  for  the  purpose  of  paying  theae 
acceptances,  and  until  the  acceptances  are  paid  the 
conaignee  has  no  right  to  them.  Tbat  evidence  might 
have  been  met  by  ahowing  that,  on  looking  at  the 
aoooni&ta,  these  proceeda  were  ao  dealt  with  aa  to  make  it 
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BioiTH,  8Hin.«T9  ft  Go.  V.  Kou«k. 


C0v«r  OP  AwBAi* 


inponlbltt  for  Jonas  ft  Oo.  to  deny  tb*t  thtrt  wta  any 
a|»pro|Mriatlon-^tbat  is  to  aay,  if  it  had  been  sbovn  tbat 
there  was  a  eeparate  aeoonnt  of  these  shipmento,  or  if 
the  money  when  reoeived,  eren  though  canied  into  the 
general  aooonnt,  had  been  treated  aa  money  that  atill 
remained  the  money  of  the  oonaignora,  then  the  eridenoe 
wonld  have  been  met  Here,  aa  far  aa  we  oan  aee,  there 
ia  no  anch  evidenoe  at  alL  If  it  had  appeared  on  the 
aooonntp,  whioh  have  not  been  put  in  evidenoe,  that  on 
the  moneya  received  from  the  prooeeda  of  remittanoea 
interest  had  been  credited  to  the  American  firm,  it  wonld 
have  been  impoaaible  then  to  aay  that  there  had  been  a 
apeciflc  appropriation.  If  there  had  been  any  anch 
appropriation  the  money  mnat  have  been  held  and  not 
employed  l»y  Jonea  ft  Go.  for  their  general  porpoeea. 
Intereat  ia  paid  for  the  nae  of  money  ;  but  if  the  money 
waa  appropriated  for  the  apeoiflo  pnrpoae  of  anawering 
theae  bOla,  it  ia  difflcnlt  to  aee  how  any  intereat  oonld  be 
credited  on  tboae  prooeeda  to  the  oonaignora.  We  moat 
take  it  on  the  evidence  that,  in  the  dealinga  between  the 
partiea,  there  waa  no  appropriation  at  all. 

Unfortunately  we  cannot  find  in  the  report  of  Frith 
V.  Forlm  what  waa  the  ground  on  whioh  the  Jndgea 
decided  that  there  waa  an  appropriation  in  favour  of  the 
oonaignora.  It  may  be  that  there  were  letters  or  dr- 
cumatancea  whioh  tended  to  aupport  the  jndgea  in  that 
conclusion,  and  Begbie  ft  Go.  did  not,  in  fact,  dispute  it, 
becauae  although,  aa  pointed  out  by  Mr.  Garson,  it  is 
evident  that  both  below  and  in  the  Gourt  of  Appeal 
Begbie  ft  Go.  were  represented,  yet  they  seem  to  have 
taken  in  neither  court  any  stroog  part  in  arguing 
against  the  rights  of  the  Mil-holders.  If  the  Lords 
Justices  did  in  that  case  lay  down  tbat  a  letter  such  as 
this  is,  without  anything  more,  constitutee  an  appropria- 
tion in  favour  of  the  consignor,  so  that  the  goods  must 
be  kept  as  a  specifically  appropriated  fond  in  his  favour, 
I  should  say  they  drew  a  conclusion  whioh  is  not  Justified, 
and  the  sooner  thia  court  aaya  that,  in  my  opinion,  the 
better.  It  may  be  that  there  waa  other  evidence,  but,  in 
my  opinion,  it  ia  not  the  correct  conduaion,  from  lettera 
of  advice  auch  aa  thia  ia,  that  there  waa  an  appropriation 
in  favonr  of  the  consignor,  that  the  proceeds  of  the  gooda 
aball  be  kept  aa  a  apeciflc  fund  appropriated  for  the 
payment  of  billa.  That,  in  my  opinion,  would  be  a 
wrong  conduaion ;  and,  aa  far  aa  one  can  aee  (and  thia  waa 
preaaed  on  ua  by  Mr.  Garaon),  that  waa  all  the  evidence 
that  the  Jndgea  had  in  Frith  v.  Forhf. 

There  may  be  dealioga  between  flrma,  consignora,  and 
oonaigneea  acting  anch  aa  these  were,  in  transactions  like 
these,  which  show  that,  whatever  the  terms  of  the 
letters  were,  theie  was  a  contract  for  specific  appropria- 
tion between  them.  They  might,  for  instauce,  by 
appropriating  the  goods,  and  by  passing  accounts  show- 
ing that  appropriation,  show  that  those  were  really  the 
terms  on  which  they  carried  on  business,  and  on  whioh 
they  contracted  one  with  the  other,  and  then  there  would 
be  no  diifiouity  as  regards  appropriation.  But  here,  in 
my  opinion,  simply  on  the  letters  there  was  no  appro- 
priation, and  we  have  evidence  here  that  the  advioea  were 
not  acted  on  aa  an  appropriation,  aud  that  really  dia- 
poaea  of  the  whole  oaae.  I  may  mention  the  case  of 
Inmnn  v.  Clare,  John.  769,  7  W.  B.  Gh.  Dig.  7,  in 
which  a  question  of  appropriation  was  decided  by  a 
reference  to  a  custom  which  existed  in  Liverpool. 
Merchants  in  Liverpool  received  the  goods,  and  there  was 
(which  it  is  hardly  necessary  for  me  to  inquire  into  here 
after  the  opinion  I  have  given  on  the  first  part  of  the 
case)  a  dear,  transfer  by  letter  to  the  holders  of  the  bills 
of  the  right  which  the  drawer  and  the  consignor  had. 
But,  as  regards  the  other  part  of  the  oase,  it  has  hardly 
been  contended  that  if  these  bills  stood  alone  they  oould 
give  a  good  charge.  It  was  contended  that  the  letters 
of  adrice  baring  effected  the  appropriation  in  favour  of 
the  oonsignors  and  drawers,  the  bills  of  themselves,  by 
their  tetmsi  would  bo  a  ttausfer  of  the  right  Of  the 


drawer  to  the  paraoiis  In  whoaa  favour  thoae  bills 
drawn.  How,  it  fa  hardly  neoaaaary  to  *^^t%  an  opinion 
upon  that  point ;  bat,  in  my  opinfon,  it  wonld  really  be 
oonatming  the  terma  of  thia  doenment  wrongly  to  emj 
that,  if  thei«  were  any  aneh  appropiiation,  that  dooumeat 
tranaferred  the  boneftt  of  that  appropriation  from  the 
drawer  of  the  Mil  to  the  person  to  vrhoao  order  it  wan 
drawn.  How  oan  it  be  oontended  tiiat  there  waa  an^ 
auch  tranaf er  in  the  caae  of  the  aeoond  Mil  P  In  tha* 
bill  the  woida  ''aa  adviaed,"  relied  upon  in  the  earlier 
Mil,  are  omitted.  Gonatruing  theae  Mlla  fairiy,  tfcegr 
aimply  amount  to  anoh  a  direetion  aa  thia:— "When 
yonr  aeoeptanoea,  whioh  moat  be  given  if  yon  take  tbn 
gooda,  are  paid,  then,  aa  a  matter  of  aooonnt,  treat  the 
payment  of  thoee  aeoeptanoao  aa  ezhanating  any  credit 
we  may  have  obtained  by  our  having  remitted  to  yon 
theee  particular  gooda.'* 

In  my  opinion  the  appeUanti  have  failed  on  the 
eaaential  part  of  thdr  oaae,  inaamooh  aa  they  have 
failed  to  ahow  that  there  ia  any  appropriation  in  favonr 
of  the  drawera  of  the  bills  of  the  oargo,  or  of  the 
prooeeda  of  the  cargo. 

LuTDLiT,  L.J.^The  flrat  qneation  ia  thia— Did  the 
bill  of  exchange,  taken  by  itaelf,  give  the  plaintiila  any 
apedfic  charge  upon  the  gooda,  the  cheeae  and  the  iMd, 
therein  referred  to  P  I  look  at  it  quite  apart  from  any 
question  of  appropriation  between  the  oonaignor  and  the 
oonaignee,  or  of  any  transfer  of  the  right  of  appropriation. 
I  must  say  that  I  cannot  find  anything,  dther  in  FrUlk  v. 
Fvrhea,  or  in  the  general  law,  or  in  the  evidence  which 
is  adduced  in  this  case,  which  goes  that  length  ;  looking 
at  the  bill  of  exchange  per  se,  there  is  no  langnage 
whioh  amounts  to  anything  of  the  sort,  and  when  we 
bear  in  mind  tbat  the  controversy  in  this  ease  has  ariaen 
when  the  Mil  haa  not  been  aooepted,  we  are  asked  to 
say,  according  to  the  argument,  that  this  MU  in  iteeif 
gives  Brown,  Shipley,  ft  Go.  an  equitable  right  in  the 
goods  which  were  oonsigned  to  the  drawee  of  the  MO, 
and  whioh  the  consignee  was  to  deal  with  when  he  bad 
aooepted  the  Mil  in  the  way  here  mentioned.  I  eannot 
find  in  this  document  any  langusge  whatever  which 
gives  the  plaintifls  any  interest  in  the  proceeds  of  the 
gooda  which  were  oonaigned  to  the  drawer.  I  think  it 
haa  been  aeon  throughout  that  the  oaae  cannot  be  pat 
upon  the  bill  of  exchange  aimply  aa  a  dedaration  of 
charge  or  a  document  of  charge.  Then  it  is  put  very 
ingenioody  another  way.  It  ii  said  that,  however 
that  may  be,  there  was  here  an  appropriation  by 
Archibald  Baxter  ft  Go.,  the  drawers  of  the  bill  and 
oonsignors  of  this  cheese  and  lard,  to  meet  that  par- 
ticnUr  bill— that  ia  to  aay,  that  Arehibiad  Baxter  ft  Co., 
the  drawera  and  oonaignora,  were  entitled  aa  againat 
Jonea  Brothera  to  have  thia  bill  taken  up  by  these  pctf- 
tionlar  goods. 

That  U  a  question  of  inference  of  fact.  Was  there 
anything  of  the  sort  P  There  is  the  advice-note,  whioh 
runs  in  this  way :— «  We  enclose  bill  of  lading  for  1,558 
boxes,  per  Britannic,  and  against  these  and  lard,  per 
Greece,  we  vdne  on  you  at  sixty  days'  sight  for  £3,500, 
favour  Brown,  Shipley,  ft  Go." 

Now  there  is  the  uncontradioted  evidence  of  Mr. 
Kough,  which  shows  that,  in  point  of  fact,  these  partiee 
did  not  ded  upon  the  footing  of  there  being  any  speeillc 
appropriation  such  as  is  contended  for.  In  the  face  of 
that  evidence,  and  there  being  no  distinct  evidence  to 
the  contrary,  I  oannot  draw  the  conclusion  from  the 
document  and  that  evidence  that  there  was  any  snoh 
speoifio  sppropriation.  Of  course  I  see  this :  it  is  not 
at  preaent  disputed  tbat  these  goods  were  consigned  to 
Jones  Brothers  as  against  these  bills,  or  that  the  billa 
were  drawn  an  agdnst  these  goods,  and,  as  Jonea 
Brothers  did  not  choose  to  accept  the  bills,  they  ought 
to  return  the  goods.  Of  course,  that  is  plain  enough^ 
but  any  specific  appropriation,  such  as  is  oontended  tori 
teems  tome  to  be  negatited  by  the  evidence  ih  the  eaaei 
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If  fhera  mm  no  fpedfle  apptopriation  m  between  the 
oondgiiora  uid  the  eonaigDoe,  of  ooune  there  could  be  no 
tnaefer  of  the  light  to  epedflc  appropriatloni  and  the 
caae  faiU  on  tihaft  ^voimd.  That  ia  bow  it  appeare  to 
me,  1  eonfoe,  the  natter  wonld  etand  apart  from 
aalAioTlty  and  Jboking  at  the  docnmenta  and  the  f aota. 

Bnt  it  haui  tbar  we  oannot  so  decide  without  over- 

ISow,  I  cDDleei  I  do  not  aee  anj  material  dlstinotion 

betweoi  ttii  ens  and  JFrUh  t.  Farbe$,  unless  it  be  in 

that  pmt  of  Mr.  Kongh's  evidence  which  negatlTes  any 

speriie  appropriation  between  drawer  and  acceptor.    In 

FriH  %,'F4irbe8  it  ia  to  be  obsenred  that  there  was  no 

emtofcny    between    the    consignor    and    consignees. 

JigMi.  ft  Oo.  appear  to  have  been,  before  the  Ooart  of 

iflptal,  represented  bj  oonnsel ;  bnt  it  does  not  seem  to 

life  been  argoed-^at  any  rate,  by  them— that  there  was 

asfpeeifie  appropriation  ;  it  seems  rather  to  have  been 

aiBuied  that  there  was  that   appropriation.    Tamer, 

U^  came  to  the  eondasion  that  there  was  an  appro^ 

friation  between  the  consignor  and  the  consignees  and 

aeoepton,   and   he  pnt  it  in  this  way : — *'  Now,  in  the 

letters  written  by  Begbie  ft  Go.  to  Forbee  ft  Go.  with 

lefercnoe  to  mcfa  of  these  billa,  it  ia  in  terma  expressed 

ttat  the  biUa  were  drawn  against  the  oonsignmenta— 

which,  as  I  nnderatand  their  iraportk  could  not  be 

otherwise  than  aa  meaning  that  the  billa  were 

Is  te  paU  out  of  the  proceeds  of  the  consignments," 

I  do  not  know  whether  the  Lord  Justice  there 
to  lay  that,  in  point  of  law,  those  terms  bore  that 
or  whe^er  he  meant  to  say  that  that  was  his 
iaiereoceof  faetybntthe  words  he  uses  are,  as  lunderstand 
flie  rsport,  open  to  the  obeerration  that,  baring  regsrd 
to  the  eorreepondence  and  the  eridence  in  that  case, 
and  baring  regard  to  the  line  of  conduct  which  Begbie  ft 
Ox  took,  he  came  to  the  oondnsion,  aa  a  matter  of  fact, 
ftait  those  cxprcsaiona  lK>re  that  meaning.    If  that  was 
an  hs  meant,  of  eonxse  there  is  nothing  in  it     He  may 
he  ilfilht  or  wrong,  but  we  are  not  bound  to  draw  the 
•aae  tnlercnee.    I  see  the  dii&culty  there  is  in  ascer- 
taining exactly  whether  be  did  or  did  not  mean  to  say 
that  those  two  docnaents— the  letter  of  advice  and  the 
bill  of  exebaoge— amounted  in  point  of  law  to  a  speciflo 
sppioprialibtt.    If  he  did,  I  confess  it  seems  to  me  to 
be  rssfaer  startling,  and  not  consistent  with   what  I 
sndeistand  the  biw  to  be  as  decided  in  other  caaes,  and 
the  law  npon    which  buaineaa  ia  conducted    in    this 
CMBtry,    I  do  not  think  be  can  have  meant  that.    I 
tUak  he  mnat  have  meant,  under  the  circumatanoes  of 
As  eaae  preaent  to  his  mind,  to  haTc  come  to  the  con- 
siasion  that  there  was,  in  fact,  that  appropriation  which 
Brgbie  ft  Go.  nerer  denied  at  all.    Then  he  oamo  to  the 
that,  if    tiiere  was  that  appropriation    as 
eonsjgnor  and  consignee,  the  benefit  of  it  was 
to  the  bolder  of  the  bill.    There  is  a  diffi- 
ealty  about  that,  a  difflenlty  which  I  need  not  face  here, 
to  my  mind,  this  Inreaks  down  in  the  initial 
There  ia  here  no  right  to  appropriate  or  to 
Bnt  there  ia  a  dil&culty  in  the  aecond  step  in 
Frith  ▼.  FcTbe$^  which  it  is  impoaaible  not  to  see,  and  I 
eoBfcaa  it  is  dilBcnlt  to  reconcile  that  with  the  other 
csist,  and  in  partienlar  with  what  Lord  Hatherley  aaid 
iuiaeioa  t.  Clare,  when  he  aaid  diatinctly  that,  if  the 
^Bncr  of  the  hill  had  the  right  to  apeciilo  appropriation 
^t^  goods,  he  did  not  paaa  that  by  negotiating  the 

^^h  yat  here  by  Ur.  Biglyy  that  there  was  a  apecial 
"■9^  That  ia  dealt  with  hi  thia  particular  caae  by 
c"^way  thesab]ect.miitterof  the  bargain;  it  the 
^""■^IMthad  no  right  to  the  appropriation,  of  course 
»^  veald  not  ba^ain  to  give  it  to  the  plaintiff^ 

I  4e  Bsi  sse  how  to  distinguish  FHth  ▼.  Farhei, 
^P^  Vj  the  paaaaga  ia  Hr.  Kough'a  affldatit,  which 
shows  that  tea  waa  no  apcdflo  appropriation  as  there 
»»*7  b«w  ben  in  FriA  r.  Forbes.      Under  these 


drcnmatancea  I  think  the  riew  taken  by  Ghitty,  J*,  is 
right,  and  the  appeal  ought  to  be  dismiaaed. 

Frt,  L.X — Therd  are  two  arguments  which  bare 
been  addressed  to  us,  and  which  must  be  taken 
separately.  The  first  is  that  the  direction  in  the  bill  of 
exchange  to  "  charge  the  same,"  that  is,  the  £2,500,  **  to 
aocount  of  cheese  per  Britannic  and  lard  psr  Greece,  as 
advised,"  constitutes  a  lien  or  speciflo  appropriation  or 
charge  in  favour  of  Messrs*  Brown,  Shipley,  ft  Go.,  to 
whose  orders  the  bill  was  drawn.  That  is  the  point  of 
▼iew  to  which  the  eridence  has  been  addressed,  and  it  is 
the  point  of  ?Iew  which  I  understand  Mr.  Bigby  to  have  by 
no  means  abandoned,  bnt,  on  the  contrary,  to  have  pressed 
npon  us,  though  Mr.  Garson,  in  the  course  of  his  Tsry 
able  argument  to-day,  has  preferred  to  press  more 
strongly  the  second  argument. 

Now,  to  my  mind,  it  is  not  correct  to  hold  that  those 
words  of  direction  in  the  bill  of  exchange  constituted 
any  lien  or  charge.  Upon  that  point  there  is  evidence 
before  us  of  mercantile  men  with  regard  to  the  meaning 
and  effect  of  such  words  in  a  bill  of  exohange,  and, 
although  tbe  evidence  la  not  harmonious,  the  view  I 
conceive  to  be  the  true  one  is  expressed  by  several 
witnesses,  one  of  whom  is  Mr.  Bowring,  and  I  will 
read  from  his  affidavit  a  passage  which,  in  my  riew, 
expresses  the  true  conclusion  of  the  effect  of  snoh  an 
instrument.  [Qis  lordship  read  the  passage  above  set 
out,  and  continued: — ]  Furthermore,  I  may  observe 
that  what  passed  between  the  firms  of  Brown,  Shipley, 
ft  Co.  and  Baxter  ft  Go.  in  America,  with  reference  to 
the  drawing  of  the  series  of  bills  of  which  these  are 
part,  appears  to  me  to  confirm  my  conclusion  as  to  the 
mercantile  usage.  I  think  what  Brown,  Shipley,  ft  Go. 
were  anxious  for  was  to  be  satisfied  that  the  bills  of 
exchange  which  they  were  about  to  purchase  were  real 
mercantile  bills  and  not  accommodation  bills. 

The  same  point  drew  some  observations  from  Mellhih, 
L.J.,  in  Bobey  A  CoU  Perseverance  Ironworke  v.  Oilier. 
He  said : — **  The  indorsement  of  a  bill  gives  only  a 
right  to  the  bill,  and  I  do  not  think  that  any  mercantile 
man  wonld  suppose,  because  he  saw  in  the  bill  the 
words,  '  which  place  to  account  A.,'  that  he  was  to  have 
a  lien  on  that  oargo.  A  mercantile  man  who  is  in- 
tended to  have  a  lien  on  a  cargo  expects  to  have  the  bill 
of  lading  annexed;  if  there  is  no  bill  of  lading  an- 
nexed, he  only  expects  to  get  the  security  of  the  bill 
itsell^''  That  is  my  tIsw  of  the  true  effect  of  that 
direction  in  tbe  bill,  and  I  think  that,  whether  I  look 
at  the  preceding  cases  or  at  the  evidence  in  this  case^ 
that  conclusion  is  supported. 

Tha  second  argument  arises  from  that  direction, 
ooupled  with  the  letter  of  adrice  of  the  same  date,  and 
the  way  Mr.  Garson  put  it  is  this.  He  has  said  that  the 
letter  of  advice  creates  a  lien  in  favour  of  the  maker 
of  the  bill,  and  that,  by  the  direction  on  the  face  of  the 
bill,  that  lien  is  transferred  to  the  person  to  whose 
order  the  bill  is  drawn. 

The  first  inquiry  is  therefore  this — Does  the  letter  of 
advice  in  this  case  create  any  specific  appropriation  in 
favour  of  the  maker  of  the  bill  t  I  have  already  read 
the  words  of  the  adrice,  **  We  enclose  bill  of  lading," 
describing  what  it  is  for,  "  and  against  these  and  lard 
per  OreeeCf  we  value  on  you  at  sixty  days*  sight  for" 
—BO  much.  In  other  words,  it  really  amounts  to  this : 
"We  send  oertein  bills  of  lading,  and"  (to  use  the 
mercantile  expression)  "value  on  you  at  sight"  for  a 
oertain  amount.  In  my  judgment,  tbe  statement  that  < 
they  are  sending  the  bills  of  lading,  and  that  they  are 
Taluing  for  that  amount,  is  merely  a  statement  of  the 
motive  which  they  suggest  to  the  drawee  why  he  should 
accept  the  bills,  and  no  doubt  he  cannot  refuse  to 
accept  the  bills  and,  at  the  same  time,  take  the  bills  of 
lading,  and,  therefore,  as  between  the  drawer  and 
drawee,  it  imposes  a  condition  on  the  acceptance  of  the 
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goods.  But  I  think  that  it  goes  no  farther,  and  I  do 
not  think  that  snoh  language  has  in  mercantile  law  the 
eifeot  of  creating  any  specific  appropriation. 

Now,  it  is  a  little  worthy  of  observation  that,  in  this 
case,  so  little  do  the  appellants  appear  to  have  thought 
of  this  part  of  their  present  contention,  that  there  is 
no  evidence  of  mercantile  men  addressed  to  it,  although 
it  is  one  upon  which  the  evidence  of  mercantile  law 
would  have  been  relevant,  as  evidence  giving  the  mean- 
ing of  the  direction  in  the  bill  of  exchange.  Bat, 
further,  in  the  present  case  there  is  dintinct  evidence  to 
show  that  there  was,  in  fact,  no  specific  appropriation 
of  these  goods,  and,  although  this  mode  of  drawing  the 
bills  of  exchange,  and  this  method  of  advising  how 
they  had  been  drawn,  had  been  in  force  between  the 
parties  to  this  transaction  for  some  considerable  time 
previously,  there  bad  been  no  spec^flo  appropriation 
made  of  the  cargoes  to  meet  the  bills  of  exchange. 

The  Lords  Justices  who  have  preceded  me  have  dealt 
with  that  part  of  the  case  so  fully  that  It  is  not  necet* 
sary  for  me  to  do  more  than  to  say  that  I  have,  on  the 
evidence,  come  to  the  same  concl avion  at  which  they 
have  arrived.  I  think,  therefore,  whether  we  look  at  the 
course  of  dealing  or  the  language  of  the  letter  of  advice, 
that  neither  was  adequate  to  create  a  specific  appropria- 
tion in  favour  of  the  maker  of  the  bill. 

But,  even  supposing  that  it  bad  been,  I  am  bound  to 
say  that  1  feel  great  difficulty  in  the  second  step  of  the 
argument,  which  is  thip,  that  the  direction  contained  in 
the  bills  of  eichange  had  assigned  or  triinsfcrred  the 
specific  appropriation  from  the  maker  of  the  bills  to  the 
pf-rson  to  whose  order  thoy  were  drawn.  I  am  unable 
to  think  that  these  words  of  direction  have  any  aueh 
operation.  Those  words  of  direction  eppear  to  me  to  be 
merely  what  they  purport  to  be — a  direction  as  to  the 
account  against  which  the  bills  are  to  be  placed.  I  do 
not  think  they  are  intended  to  transfer  any  lien,  sup* 
posing  it  to  exist.  Nor  can  I  help  obaerving  that  there 
would  be  very  considerable  difficulty  in  holding  that  an 
inntrument  at  the  same  moment  operated  as  a  bill  of 
excliangt*  and  as  an  equitable  assignment.  I  agree  that 
it  is  not  necessary  to  express  any  concluded  opinion 
upon  the  point,  and  I  therefore  abstain  from  so  doing. 
But  it  would  require  some  argument  to  convince  me 
that  the  same  instrument  could  have  that  double  opera- 
tion, because  difficult  questions  would  arise,  A  bill  of 
exchange  is  a  negotiable  instrument,  taken  in  the  ordi- 
narj  course  of  bueinese  free  from  the  equities  between 
the  original  parties  to  the  transaction.  An  equitable 
assignment  is  not  a  negotiable  instrument,  and  need  not 
at  all  be  free  from  the  tquities  between  the  parties.  If 
the  same  instrument  crpates  the  one  and  the  other,  does 
the  equitable  assignment  travel  to  the  hand  of  every  holdor 
of  the  bill  of  exchange  f  Or,  if  not,  where  does  it  stop  P 
If  it  travels  into  the  hands  of  all  the  holders  of  the  bill, 
is  it  like  a  bill  of  exchange,  free  from  equities,  or  is  it 
like  an  ordinary  equitable  assignment  P  Those  are 
questions  which  appear  to  me  worthy  of  consideration, 
and  would  have  to  be  considered,  before  the  court 
wonld  say  that  this  instrument  operate*  in  both  ways. 

The  argument,  no  doubt,  has  been  mainly  based^nd 
▼ery  Justly  so-*on  the  case  of  Frith  v.  Forbti,  and  Mr. 
Carbon  has  pressed  upon  us  very  forcibly  the  impurtanca 
of  not  departing  from  legal  authorities.  I  feel  the  full 
weight  of  that  observation.  At  the  same  time,  it  must 
t>e  borne  in  mind  that  cases  are  authorities  for  the 
principles  of  law,  and  not  for  conclusions  of  fact;  and, 
as  has  already  been  pointed  out  by  Lindley,  Ij.J.,  it  may 
well  be  that  the  true  construction  of  that  case  la,  that 
the  Lords  Justices,  upon  the  fact*  then  before  them, 
«ame  to  the  condueion  of  fact  with  regard  to  the 
existence  of  the  »pecifio  appropriation,  and  the  transfer 
of  it  to  the  blllholder.  If  they  had  not  intended  to  lay 
down  any  general  prindj^ee,  that  oaae  oonld  not  have 
been  dealt  with  as  it  baa  been  by  the  oourte 


quently.    The  observation  of  James,  JUJ^  whfob    k 
been  eited,  that  that  caaa  probably  goveni<*d  no  otHer, 
a  very  appropriate  observation,  if,  in  Friih  w.  JTorii 
the  deelslon  is  a  deoision  on  an  isaiio  of  faot ;  it  wmm  m 
an  observation  likely  to  have  fallen   from  the     r«Qn 
Justice  if  Frith  v.  Ft>rhm  laid  down  a  principle  of   lav 
I  think,  therefore,  that  we  are  not  constrained  by  tha 
case  to  come  to  any  particular  ooneluslon  on  the    faal 
of  this  oase,  and  that  Obitty,  J.,  was  right  in   tlie  oon 
elusion  he  arrived  at    The  appeal  mvat  be  diami— dl, 
with  ooeta. 

Appeal  dismUwd. 

Solicitors,  Paine,    Son,    A   Pollack;  HiU,     Son^     ^ 
Rickard$;,  Q.  /;,  P.  Eyre  dk  Qo* 


From  Ohan.  Div.  ICay  1Q»  U 

In  r0  Bvim. 
Bmw  9.  Bsm.  (a) 
Vri72_t?ottf/rtte<f'on-^Sarvtwor^OfWe« 

A  f§9tai»ir  gawt  an  e%tai$  for  life  to  tach  of  Ang  #ewi 
children  reepedivefy    for   their   r^pwtfive   H»»m     tcrfU) 
limit  4ione  over  to  thtir  reepective  ehildren,  and  in    cmi 
any  or  ^ih*r  of  hit  ehUdreti  eho'ild  /»V  without  Iffawtiy 
any  child  or  ehVdrea  him,  Asr,  or  th^m  »uroivin^^  thm 
the  te»iator  gave  the  ^taie  to  which  their  child  or  ehU4rm 
respectively  wtmUi  have  been  entitled  und'^r  hie  fviU^  if 
Hviag,  to  hie  {the  te»t'itor*e)  ewrv'ving  children  for  iheir 
rupective  natur^il  Ueee,  and  after  their  dentke  regp^e* 
tivelif  he  gave  their  reepective  eharee  to  their  reep*€tin 
childrenf   their    hein,    erenUore^    adrninie*ra^onre,   and 
aeeigi»e.     There  wae  rio  gffi  over  on  the  d^tk  of  all  tk§ 
f'S'.ci/er*f  children  witho'd  leaoing  children.     One  qf  ike 
eoue  of  tee'ator  died  without  ever  having  hni  a  ch'tL 
At  hie  death  there  were  Heing  three  of  the  ie»taiuif% 
chiltiren.     The  othere  had  died  in  hie  lifttime. 

H'-ld,  that  the  W'trd  "  earviving  "  w€U  to  be  read  in  ite 
etric^'  eente,  and  that  the  children  of  thnee  children  of 
the  legator  who  had  predeceieed  the  $nn  took  no  iniereef 
in  the  estatei  of  which  he  wae  tenant  for  life. 

Charles  Benn  by  his  will,  dated  In  1840.  gave  hia  real 
estate  to  trustees  upon  trost  as  to  a  certain  part  tbereol 
to  the  use  of  Hannah,  the  wife  of  his  son  Jsmea,  for 
life,  and  after  her  death  to  the  nee  of  Jamse  Benn  for 
life,  and  after  the  death  of  the  aorvivor,  or  if  Hannab 
should  survive  her  huaband  and  marry  again,  then  to  the 
use  of  the  children  of  Jamea  as  tenants  in  common  te 
fee ;  and  as  to  a  oertain  other  part  of  his  real  eaUta^  to 
uses  in  favour  of  hIa   son  Ghorge  and  hia  wife  and 
children  precisely  similar  to  the  above ;  and  as  to  eertaia 
other  part,  to  the  use  of  hia  daughter,  Blisabeth  Otnnnge, 
tor  life,  with  remeinder  te  her  httsband  for  Ufa,  with 
remainder  to  her  ofaildrett  aa  tenants  in  oommoa  la  lee  § 
and  as  to  the  freehold  land  oalUd  "  Beavers,*'  to  the  nee 
of  hia  son  Oharlea  for  life,  with  remainder  to  his  wife 
for  life,  if  she  so  long  remained  unmarried,  with  re« 
malnder  to  the  ohildren  of  Oberlea  aa  tenaata  la  eommoa 
in  fee ;  and  aa  to  a  oertain  other  part  of  his  aalate^  to 
usee  In  favour  of  his  daughter,  Suaaa  Bvana»  and  her 
husband  aad  ohildren,  similar  to  those   la  Itevear  ol 
Blisabeth ;  aad  aa  to  a  eertafai  otker  part»  to  nsee  In 
favour  of  his  son  Jonathan,  and  hia  wife  aad  ohildrsa, 
similar  to  those  in  favour  of  Oharlee ;  and  aa  to  a  oertain 
other  part,  to  nsee  in  favour  of  hia  danghteTf  OaroUae 
Baldwin  and  her  family,  similar  to  those  in  favour  et 
Bliaabeth.    He  directed  hia  troateea  to  aet  apart  a  sum 
which  would  prodoee  £30  a  year,  and  to  pay  the  ineome 
to  hia  aon  William  f6rlile»  aad  after  his  death  to  divide 

(a.)  Bepodadbf  ¥.wa  V«in»Siq«|BaalitaH^ 


VtLXITrV.  lOAMMti 

THB  WEEKLY  HEPOKT 

ER.                           T 

OatattrAtna. 

InuBMr. 

Ovn»»Aint%. 

fkmtund  anof&g  all  fli«  toetator^p  gnrndohildreii  equallj 

who  abould  b«  Miistg  at  the  death  of  WilHam.    The 

teetalor  beqneatfafd  hie  penonal  eatate  to  fait  iitiateee 

QpoB  trvet  to  paj  over  th«*  reaidoe  Id  fqoal  aharea  unto 

SBd  amopgit  all  aad  ever  j  bia  aaid  aona  and  daughter*, 

^  And  in  caae  aaj  or  either  of  ray  aaid  aona  and  dangLtera. 

ahall  depart  tbb  life  without  leatiug  any  children  or 

child  him,  ker,  or  them  aurTiring,  then  I  git e,  deriae, 

and  beqiifath  the  aeveral  eatatea  and  intereata,  to  which 

their  diMrea  or  child  reepectively  woald  hare  been  en* 

titled  aider    thia    mj    laat    will*  if  liring,  nnto  my 

anififfaf  aona  and    danghtera  for  the  term  of  their 

iwycdfe  natural  liTee,   and  after  their  deceaaee,  re- 

ipBlNely,    then    I    giTO   their  reitMotire  abaree  nnto 

Mr  aevrral    and     reapeetire    children,    their   heirf, 

fvcntata,  adnlDiatralora,  aad  aaaigtte/* 

Ihere  waa  no  gift  over  on  the  death  of  all  the 
Inlator'a  children  withont  leaving  children,  nor  waa 
ttere  any  reaidoary  gift.  The  teatator  died  leaving  the 
e^ht  ehddren  named  in  the  will  anrvivlng  bioL  Charlee 
Bean,  the  bod^  died  In  1878,  having  anrvived  hie  wife, 
withent  having  had  a  child.  At  bia  death  the  only  children 
of  the  teatator  who  were  living  were  Mary  Beon,  Baaan 
Stana,  aad  Jonathan  Benn.  Oaroline  Baldwin  bad  died 
hi  hla  lifetime,  leaving  one  child,  Hannah,  and  Jamea 
Bean.  Usaheth  Oran«ge,  and  William  Benn  had  alau 
died  leaving  children  Uving  at  the  death  of  Chatlea 
Baaa^the  aon* 

TMaaetton,  which  vrie  eomaienced  In  1877,  came  on 
i^  farther  cooalderation  on  the  tStb  of  February,  before 
^*J»  •'-«  vha,  wit  hoot  giving  any  reaaona  of  hia  own, 
floifuwed  a  prr  vione  decision  of  Ball,  T.O.,  and  made  an 
onder  dedariog  that  only  the  children  of  thoae  children 
of  the  teatator  who  anrvived  Gharlea  Benn,  the  aon, 
bceame  entitled  in  equal  aharea  per  attVpef  to  the 
paperty  calUd  *•  Beavera.'* 

JMtacaa,  Q.C?.,  and  Lmnf  worth  f,  for  the  appellanta, 
'  1  that  in  thIa  wiU  "  anrvivon  '*  ahoold  be  read 


The  fonnwiag  aatborltlea  were  referred  to:-— ITo'la 
y.  JUnltmotd,  si  W.  IL  181,  L.  R.  8  Ob.  70;  Byte  t. 
Mar^»,  4  Hy.  k  Or.  981 ;  Hodge  v.  Foti,  84  Bear. 
349;  Im  f9  Armtidi  Tru$t§,  18  W.  B.  912,  L.  B.  10 
So.  952;  Wahf  v.  Vutmh,  24  W.  B.  6Sl,  %  Oh.  D. 
34«  I  /a  f«  Hmfkn'9  tfaU,  18  Ob.  D.  20$»  27  W.  B. 
INg.  244;  ^arcna  V.  Lwnta^  7  Ob.  O.  865,  26  W.  R. 
I'ig.  887;  /»  f«  B^r^or^B  JMaU.  19  Ch.  1>.  186,  80 
W.  E.  l>ig.  881 ;  BtekmUk  v.  Btckwith  26  W.  B.  882  ; 
Ooodmum  V.  Oooiman^  1  De  G.  4  8m.  695. 

ITiewtcJI,  9.(7.,  and  S.  8.  Ford,  Ba$t%ng$,  Q.O.,  aod 
MmfUgan^  If.  Pearson,  Q.O.,  and  F.  Hawkim,  Sa$U 
mdt,  WbOdhovse,  and  Sir  A.  Wation,  appeared  for 
other  partjefy  bat  were  not  called  npon  to  argue. 

Caimi,  ]lJ.f-*Thiaiainfonn  an  appeal  from  an  order 

cf  K^,  J.,  bat  aeha  aimply  followed  a  previona  deciaion 

of  Ban,  TO ,  withont  giving  any  opinion  of  hia  own,  it 

la  ivoUy  an  appeal  from  Hall,  y.O.9  the  reaaona  for  whoae 

dedah«n  we  do  not  know.    The  qaeation  ia  one  of  the 

coaetractioo  of  a  eUoae  of  accmer*     The  teatator  did  not 

give  hla  real  eatate  In  aharea  among  hla  chlldreo,  but 

gave  aperifled  eatatea  to  hia  aeven  ebildrea  reapeotively 

lev  their  icapectivc  livea^  with  limitatioua  over  to  their 

iffpcctive  children.    Then  followed  thia  general  claoae. 

[Bia    kirdahip    read    the   olanaey    and    continued : — ] 

Chiriea  Benn»  one  of  the  aona,  died  without  ever  having 

Ma  child.     At  hie  death  there  were   living  three  of 

Ibe  iMtator'a  children.    The  othera  bad  died  in   the 

Blatine  of  Charlee,  leaving  children,  and  the  queation  la, 

to  ahem  the  eatate  devieed  to  Obarlea  for   life  now 

baloniib   It  ie  to  be  obaerved  that  by  the  dauae  of 

mamtt  the  teatator,  after  the  reapeotive  deatha  of  the 

children  dfaiiibid  aa  his  anrvivlng  aona  aad  daughtera, 

givae  ''Ihiii  nepeotita  ahArea"    to.  their   rcapeetive 

Iha  ezpiMiioa  **thdr  reapeotive  aharea" 


Qoat  naturally  denotM  the  aharea  which  thflj  reapeoHfOfjr 
tcok  for  life,  and  thia  ma&ee  againat  the  claim  of  the 
children  of  a  aon  or  daughter  who  never  took  an  eatate 
for  life.  But,  in  my  opinion,  the  conatrnotlon  6f  the 
dnuae  doea  not  torn  npon  anything  io  mlnat^  ae  that. 
*< Surviving"  meana  living  beyond  aome  period.  H3#', 
the  true  rule  for  ocnatruiug  a  will  la«  that  If  a  rale  baa 
been  laid  down  fixing,  in  the  abaenoe  of  any  expreaaed 
ibtention,  the  meaniug  of  a  word,  then  that  meaning  la 
to  be  given  tolt,aDleaathereia  aomethiog  In  the  contest 
tp  vary  the  meaning ;  and  if  no  aaoh  deflalte  rule  baa 
ieen  laid  down,  then  the  wofda  are  to  be  taken  la  their 
natural  aenae.  There  ia  no  canon  aa  to  the  period  to 
which  aurvivorahip  la  to  be  referred,  except  that  in  an 
im  mediate  gift  it  ia  to  be  referred  to  the  death  of  the  teata- 
lor,  and  if  there  la  a  life  eatate,  then  to  the  determination 
of  the  life  eatate.  Here  the  natural  meaning  of  '*  anr- 
vivlng '*  ia,  living  at  the  death  of  the  child,  the  eatato 
devlaed  to  whom  for  life  ia  given  over  on  hia  death* 

It  ia  aaid  that  the  intention  of  the  teatator  ia  ahown 
Io  be  that  the  olauae  ahonld  be  oonatrqed  otherwiae.  If 
anoh  an  intention  ia  aufflcieatly  indicated,  effect  ought 
to  be  given  to  it.  Bnt»  in  my  opinion,  to  read  "  aur* 
viviog  "  M  meaning  *'  othera"  woiUd  defeat  the  Intention, 
for  the  claoae  of  accruer  ia  to  take  effect  only  in  the 
event  of  a  child  dying  without  leaving  any  child  him 
anrvivlng.  The  word  anrvivlng  muat  there  he  read  in 
ita  natural  aenae,  and  to  give  It  another  aenae  in  the 
aame  clanae  would  be  a  forced  oonatrnction. 

It  ia  aaid  tbaf,  when  all  the  aharea  are  aettled.  and 
there  ia  a  general  clanae  of  aoorner  on  the  death  of  the 
tenant  for  life  without  children,  the  aocrued  aharea  being 
aettled  in  the  aame  way  aa  the  originel  aharea,  that  ia  a 
sufficient  Indication  of  intention  that  *' Bi^fvivora  ** 
meana  **  othera."  I  am  not  aware  of  any  auch  rule. 
Ko  doubt  auch  a  acheme  of  diapoaitloq  tendB  In  favonrof 
the  view  cont^^nded  for,  and  when  it  la  followed  by  a 
gift  over  in  the  event  of  all  dying  without  laaue,  there  la 
eufflciont  evidence  of  an  intention  not  to  nae  the  word 
^  aorvivora  "  in  ita  proper  senae,  bat  whether  a  acheme 
of  diapoaition  of  thia  kind,  withont  a  gift  over,  ia  aufi- 
oient  evidence  of  auch  an  intention  ia  a  very  different 
matter.  WaiU  v.  LiiUe'j}ood  waa  relied  on  by  the 
appellanta,  and  the  opinion  of  Lord  Belborne  ia  entitled 
to  great  weight ;  but,  in  that  caae,  there  waa  not  only  a 
aettlement  of  the  aharea,  but  alao  a  gift  over.  It  la  aaid 
that  Lord  Selbome  did  not  rely  on  the  gift  over,  but  I 
do  not  collect  that  from  hia  Judgment.  The  aettlement 
of  the  aharea  ia,  no  doubt,  important,  but  I  think  that  he 
mainly  relied  on  the  gift  over.  lu  Luoena  v.  Luetna 
the  reaidue  waa  given  to  the  teatator'a  children  equally, 
the  aona  taking  their  aharea  abeolutely,  the  aharea  of 
daughtera  being  aettled.  Then  there  waa  a  gift  over  of 
the  aharea  of  children  dying  under  certain  circumatancea 
to  hia  aurviving  children  In  the  aame  manner  aa  waa 
provided  with  respect  to  their  original  ahaxea,  and  there 
waa  a  gift  over  in  caae  of  the  death  of  all  hia  children 
without  iaaue.  It  waa  held  that  there  waa  enough  to 
prevent  the  word  *'  anrvivlng "  from  having  its  natural 
meaning.  The  Maeter  of  the  Holla  held  that  aorTiving 
children  meant  thoae  who  anrvived  in  peraon,  or  llgura* 
tively  in  iaaue  taking  an  Intereat  tinder  the  wilL  The 
Oourt  of  Appeal  agreed  with  the  Maater  of  the  BoUi 
that  the  word  *'  aurviving  "  waa  not  to  be  taken  In  ita 
atrlot  aenae,  but  conaideked  that  aona  who  did  not  aurvlve 
either  peraonally  or  In  iaane  taking  an  intereat  nnder 
the  will  were  let  in.  The  court  aaid, '*  The  fact  of 
aharea  being  aettled,  and  the  fact  of  the  nltimate  gift 
over  being  only  to  aiiae  in  the  event  of  a  Uilure  of  all 
children  and  iaaue  who  are  objecta  of  the  teatator'a 
bounty,  are  circumatancea  each  of  which  may  properly 
be  relied  npon  aa  ahowing  that '  aorvivora '  ia  not  to 
receive  iti  atriot  oonatrnction.  Each  of  theae  dream' 
atancea  cziata  in  the  preeent  caae.  If,  with  the  gift 
atanding  aa  it  doei|  there  had  been  no  aettlcnMit  of  the 
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danghten'  ahazest  we  aze  of  opinion  that  the  word 
'iOTTifing*  wonld  not  have  zeoeiTed  ita  atriot  oon- 
atrnotion,  and  mnat  hare  been  obnttraed  '  other' ;  and 
oar  opbiion  io  that  the  oirenmstanoe  of  the  aharea  of  aome 
of  the  ohildien  named  in  the  will  being  aetUed  ia  not 
aofBoient  to  gi?e  to  the  word '  anrriTing,'  aa  a  matter  of 
oonatmotiony  the  meaning  of  '  aorriTon '  in  person  or  in 
iasne  taking  an  interest  nnder  the  will,  tbongh  that 
wonld  have  been  the  efleot  of  the  gift  to  aurflTors  if  the 
sharea  of  all  the  children,  and  not  of  some  onlj,  had 
been  aettled."  It  is  not  there  aaid  that  the  fact  of  the 
aharea  being  aettled  would  have  been  enough  to  vary  the 
meaning  of  the  word  **  sorviilng,"  though  it  was  held 
enough  when  combined  with  the  ultimate  gift  over. 
There  are  caaea  whioh  aeem  to  aupport  the  oenten- 
^oB  that  a  aettlement  of  the  shares  is  sufficient ;  but  it 
has  never  been  decided  that  it  is  so,  and  none  of  the 
latter  cases  tend  to  recognise  itaa,  by  itself,  sufficient. 


LnroLBT,  L.J.— The  dispositions  are  rational  and 
intelligible  if  we  giTe  to  the  word  **  surviirlog  "  its  proper 
meaning  ;  why,  then,  should  we  attribute  to  it  a  different 
meaning  P  Apart  from  authority  there  would  be  no 
difficulty,  and,  aa  to  authorities,  the  tide  has  turned. 
Wake  Y.  Varalif  Lueena  t.  Zuosna,  and  Beekwith  t. 
Beekwith  settle  the  case.  The  argument  on  the  appeal 
has  mainly  turned  on  the  obserratlons  of  Lord  Selborne 
in  Waite  t.  Lit&ewood.  ButXord  Selborne  cannot  have 
looked  at  the  will  in  that  case  without  reference  to  the 
gift  oTer;  and  he  must  be  considered  to  have 
borne  it  in  mind  In  the  remarka  which  he  made.  The 
question  of  the  snrriTal  of  the  $tirp§  is  folly  discussed  in 
Jarman  on  Wills,  4th  ed.,  toI.  2,  pp.  699—703. 

Fbt,  UT.— I  am  of  the  same  opinion.  The  appellanta 
lely  on  two  circumstances :  first,  that  the  original  gifts 
are  settled,  and  the  gifts  to  surfifing  children  are  aettled 
in  the  same  way,  and  they  say  that  the  settlement  of  the 
aharea  given  over  is  strong  to  show  that  the  testator, 
when  he  spoke  of  surviving  children,  must  have  meant 
children  who  anrvived,  either  personally  or  by  issue 
interested  under  the  will ;  and,  secondly,  they  observe 
on  the  abaence  of  a  residuary  gift,  owing  to  which  the 
construing  *' surviving"  in  its  proper  sense  might 
produce  intestacy. 

Now,  if  the  caaea  had  laid  down  a  rule  that  the  settle- 
ment of  the  gift  over  in  the  same  way  aa  the  original 
sharea  waa  enough  to  alter  the  meaning  of  the  word 
"^ surviving,"  I  should  bow  to  that  rule;  but  I  do  not 
find  that  the  cases  go  any  further  than  to  say  that  It  is 
a  dronmstance  to  be  regarded.  As  to  the  second  point, 
the  avoiding  intestacy  is  to  be  regarded  in  construing 
doubtful  expressions,  but  is  not  enough  to  induce  the 
court  to  give  an  unnatural  meaning  to  a  word.  There 
are,  moreover,  expressions  in  the  present  will  which  are 
against  the  appellants.  Their  argument  would  oblige  us, 
not  only  to  read  **  aurviving  "  aa  meaning  **  other,"  but 
to  read  ''their  respective  shares'*  aa  meaning  "shares 
which  they  would  have  taken  if  they  had  llred  up  to  that 
time."  The  word  "  aurviving,"  when  it  first  occurs  in  the 
clauae  of  accruer,  ia  used  in  its  strict  sense,  whioh  mskes 
it  more  difficult  to  read  it  otherwise  in  the  latter  part  of 
the  clauae.  Again,  the  testator,  when  he  meant  to 
dlipose  of  shares  which  persons  wonld  have  taken  if  they 
had  lived,  used  appropriate  language.  All  these  reasons 
are  against  departing  from  the  natural  sense  of  the 
word  "surviving.** 

Appefd  dUmiUud* 

Solldtori,  B.  A.  Oraham;  Hedgei  A  Brandrdh; 
Wright  db  FUUy ;  Patey  dt  Warren;  Abbott. 


Wt^   <{Eouct    of    9u£(t(ce. 


Ohan.  Biv.  { 
Ohitty.  J.  J 
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In  re  CHRiSTMiLS. 

MABmr  r.  Laooit.  (a,) 


WUl'-^  Mortmain — Charity  —  Mortgage    of    hwhour 
dutiee-^Impure  personalty — 9  Geo,  2,  c.  36. 

By  an  Ad  paeeed  for  the  improvement  of  aharbouvt 
commiuioneTe  uere  empowered  to  appoint  eolfectore  and 
other  officers  far  the  purpose  of  enforcing  the  due  pay^ 
ment  of  the  dutiee  arising  under  their  Act^  and  to  borroeo 
monty  and  to  mortgage  the  duties  by  way  of  security  for 
the  sums  borrowed.  The  Act  contained  a  form  of 
mortgage,  which  was  in  substance  a  direct  assignment  to 
tJie  mortgagfeSf  and  directed  th^  the  duties  should  be 
applied^-Jlrstf  in  payment  of  the  costs,  charges,  and 
expenses  incurred  tn  obtaining  the  Act;  secondly,  in 
payment  of  interest  of  money  borrowed  under  the  Act ; 
thirdly,  in  defraying  vHfrking  expenses  ;  and,  fourthly^ 
in  repayment  of  principal  moneys  borrowed  under  the 
Act. 

Held  {following  Koapp  v.  Waiiams,  4  Ves.  430q}, 
tJMt  an  assignment  by  way  of  mortgage  of  the  dutiee 
arising  under  the  Act  is  an  interest  in  land  within  9 
Qeo.  %,  c.  36,  and  cannot  be  given  by  wHl  to  a  charity. 

This  was  the  further  consideration  of  an  action  brought 
to  administer  the  estate  of  0.  H.  Obrlstmasi  who  died  in 
1881,  havlDg  by  his  will,  dated  in  1880,  bequeathed  hia 
pure  personalty  to  certain  charitable  purposes  mentioned 
in  the  will,  and  directed  his  trustees  to  sell  his  real  eatate, 
and  to  stand  possessed  of  the  produce  and  the  moneya 
to  ariae  from  the  conversion  of  any  other  portion  of  hia 
estate  and  efleota  which  could  not  by  law  be  applied  to 
charitable  purpoaes,  upon  trust  to  pay  thereout  hia 
debtB  and  f  unenl  and  teatamentary  expenses  and  iegadea, 
and  to  divide  the  residue  thereof  equally  between  three 
persons,  of  whom  the  plalntlfl  was  one. 

The  testator  was  at  the  time  of  his  death  entitled  to 
a  mortgage  of  the  value  of  £400,  granted  by  the  Great 
Yarmouth  Port  and  Haven  Oommlssloners  in  the  form 
prescribed  by  their  Act. 

The  question  waa  whether  or  not  this  mortgage  mnat 
be  treated  aa  impure  personalty,  and  constitttted  a 
"  hereditament "  within  the  meaning  of  9  Geo.  2,  c  86. 

By  an  Act  of  the  6  A;  6  Will.  4,  c.  xlix.  (8rd  Jnlj, 
1835),  for  improving  the  haven  of  Great  Tarmoutb,  the 
duties  payable  on  goods  passing  through  the  haven  were 
granted  in  perpetuity  to  a  body  called  the  "Oom- 
mlssloners of  the  Haven  of  Great  Yarmouth."  The 
oommlssloners  had  power  under  the  Act  to  appoint 
collectors  of  the  duties  and  other  officers,  and  special 
statutory  power  was  oonferred  on  such  officers  for  the 
enforcement  and  due  payment  of  the  dutiee.  The  Act 
contained  (section  85)  power  to  the  commissioners  to 
borrow  money  upon  the  security  of  the  duties  granted  by 
the  Act.  The  form  of  mortgage  was  set  forth  in  the 
same  section,  and  was  as  follows : — '*  By  virtue  of  an  Act 
passed,  &c.,  intituled,  ftc,  we  being  the  majority  of  the 
commissioners  of  the  haven  of  Great  Yarmouth,  in  the 
county  of  Norfolk,  preaent  at  a  meeting  of  oommissionerB 
this  day  held,  in  consideration  of  the  sum  of  ■ 
advanced  and  lent  by  A.  B.,  do  assign  unto  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  such 
proportion  of  the  duties  arising  by  virtue  of  the  said 
Act  as  the  said  sum  of  — -—  doth  or  shall  bear  to  the 
whole  sum  which  hath  or  shall  have  been,  or  may  at  any 
time  be  borrowed  or  become  due,  and  owing  or  be  charged 

(a.)  Beported  by  V.  db  S.  Fowkb,  Esq.,  Barriater-at- 
Law. 
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upon  the  oredit  of  the  said  datiea,  to  bold  onto  the  said 

A.  B.  unto  the  add  mm  of  ,  together  with  interciet 

•ftar  the  nto  of per  oentom  per  annum  for  the 

same,  ehall  be  npsid  and  aatisfled.    In  witneee/*  fto. 

By  eectieo  97  U  was  enacted  that  the  dotiee  arising 

under  the  Act  end  granted  to  the  oommidsionere  should 

he  applied^  "in  the  first  plaoe,  in  paying  all  the  costs, 

chargei^  and  expenaes  incurred  in  applying  for,  prepar* 

ing,  nd  oMaining  this  Act,  and  otherwise  incident  or 

f^kiiag  thereto,  indadiDg  all  the  costs,  charges,  and 

iaeidatd  ezpenaea  incurred  in  or  in  oonsequenoe  of  an 

appfisition  oMde  to  Parliament  in  the  last  session  for  a 

RMsiI  of  the  powers  by  the  said  redtod  Acts  granted  " 

(Omeharges  had  long  since  been  defrayed) ;  "  in  the 

lot  place,    in   pajing    the   interest    of    any    money 

kfiDved  and  now  due  under  the  said  former   Acts 

koeby  repealed,  or  which  may  be  botrowed  under  the 

tatlMffify  of  thia    Act,  aa  and  when  the   same   shall 

beeoms   due;    in   the  next   place,    in   defraying    the 

cipciiasa  attending  the  execution  of  the  sereral  works, 

Batten^  and    thiaga    by  thia   Act  authorised,  and  in 

payiag  the  moneya  hereby  made  payable  to  the  city  of 

Nonrieh  and    the   oountiea    of    Norfolk    and    Saflolk 

rapectively  aa  aforeaaid;   and,  in  the  next  place,  in 

paymg  and  disebarging  any  principal  or  other  moneys 

and  deoanda  borrowed,   incurred,  and  now  due  ander 

the  authoffitf  of  the  aaid  recited  Acts  repealed,  or  which 

may  be  bonowed  under  the  authority  or  on  the  credit  of 

thiaAet.'' 

^  W.  Bakor^  for  the  plaintiff.— I  rdy  on  Knapp  t.  WU- 

Uam»^  wbieh  haa  ncTcr  been  overruled,  and  which  decided 

tfa«t  a  bequest  of  money  secured  on  turnpike  tolls  was 

Toid  as  a  brquest  to  a  charity.    The  following  species  of 

property  hare  been  held  to  be  within  the  statute  : — A 

auB  of  fflon^y  charged  on  the  tolls  of  a  harbour :  Ion  v. 

Aakton^  8  W.  B.  573,  28  Bear.  379  ;  a  charge  on  dock 

AUmtkder  t.  Brame,  9  W.  B.  719,  30  Bear.  153  ; 

I  hi  the  narigation  of  the  Eiver  Avon  under   10 

BHcferid^  T.  Ingram,   2  Yes.  Jan.   652,   and 

torapike  read  bonds :  Oavenduh  t.   Cavendish,  24  Gh. 

B.  685,  32  W.  B.  Dig.   236 ;  BMnion  t.  Bohinson,  1 

l>o  O.  K.  ft  Q,  247.     See  the  notes  to   Oorhyn  r. 

^^VawH,  I^dor'sLu  C,  3rd  ed.,  p.  559. 

^«  B^  L.  Drueet  ^or  other  beneficiaries,  relied  on  the 
same  aigunent. 

W,  J7.  ^eea,  for  the  exeenton. 

BHfUmg^  for  the  Attorney- General — The  mortgages 
are  within  the  authority  of  Jn  re  Harrie,  29  W.  B.  119, 
15  Ch.  D.  561,  where  it  was  held  that  bonds  charging 
the  futoie  police  rates  of  a  county  or  division  are  pure 
peiBonalty.  Since  AUree  v.  Bawe,  26  W.  E.  871,  9 
Gh.  D.  337,  the  oaaee  have  taken  a  different  turn,  and 
now  it  ia  necessary  that  the  land  should  be  affected 
direcUy :  Ashworih  t.  Munn,  28  W.  B.  965,  15  Ob.  D. 
363;  ThomUm  v.  Kemps-m,  2  W.  B.  399,  Kay, 
592 ;  •Nereis  t.  Lawrence^  31  W.  B.  267,  22  Cb.  D.  202. 
Fmth  V.  &pUret  10  Ves.  41,  wbioh  decided  that  money 
seenred  by  assignment  of  poor  and  county  rates  is 
within  the  statute,  has  been  pracdoally  overruled  by  In 
re  HawHs^  and  the  same  observation  applies  to  Knapp 
V.  WiOiams,  The  tolls  do  not  constitute  a  "  heredita- 
from  their  Tery  nature  all  question  of  inheri- 
i  is  OBt  of  the  question :  Go.  Lit.  6a.  These  tolls 
ns  man  oeatoiea  of  the  stotute. 

Bsbr,  ia  reply,  referred  toBl.  Gomm,  bk.  11,  c.  3,  for 
ahrteliaeor^xreal  hereditamente,  and  to  Oomyn'sBig., 
vaLviL,i,T^  -ToU." 

CBarTy  J.^The  mortgngees  are  the  direct  assigns 
of  tile  dntisa,  and  the  Act  contains  no  provision  with 
lefswaoe  to  the  appointment  of  a  receiver ;  but  the 
oidinaiy  kw  of  tiie  eoort  would  be  to  appoint  a  receiver 
for  thepinpQie  of  aasistdng  the  mortgagees  in  the  collec- 


tion of  dues  such  aa  these.  Soppose  the  case  of  a 
single  mortgagee :  it  appears  to  me  that  he  would  have, 
under  the  Act,  a  direct  right  to  receive  the  duties 
himself,  and  he  would  not  have  all  the  stetutory  powers 
of  distress,  measurement,  and  the  like  which  are  conferred 
upon  the  oiBcer  of  the  commissioners ;  but  the  effect 
would  be  that  the  mortgagee  himself,  or  the  mortgagees 
if  they  combined  together  and  entered  upon  the  receipt 
of  the  duties,  would  be  able  to  teke  payment,  but  not 
so  effectually  as  through  the  medium  of  the  collector 
appointed  by  the  commissioners. 

Now  this  case  does  not  appear  distinguishable  from 
Knapp  V.  Williame^  which  was  decided  so  long  ago  sa 
1798.  There  the  security  taken  was  simply  upon  the  toll% 
and  the  Lord  Ghancellor  held  that  such  a  security  fell 
within  the  proviiions  of  the  statute  of  9  G-eo.  2,  c.  36.  He 
said  that  from  the  nature  of  the  interest  created  by  the 
Act  the  tolls  granted  in  perpetuity  were  certainly  a 
'*hereditement."  Now  it  is  argued  by  Mr.  Stirling 
that  in  the  case  before  me  the  duties  were  not  a 
*' hereditoment,"  and,  as  I  understood,  part  of  his 
argument  waa  baaed  on  this,  that  the  duties  are  not 
granted  to  the  commissioners  and  their  heirs ;  but  that 
does  not  appear  to  me  to  be  a  sound  argument.  The 
duties  are  a  franchise  in  the  hands  of  a  subject, 
granted  not  by  the  Grown,  but  by  an  Act  of  Parliament. 
No  distinction  can  be  made,  so  far  as  I  can  see,  be- 
tween duties  such  as  these,  which  are  incidental  to  the 
haven  and  to  the  land  covered  by  the  water,  and  the  secu- 
rity token  upon  the  turnpike  road  in  the  case  of  Knapp  v. 
WiUiami,  It  ia  not  necessary  that  the  subject-ofcattor 
shuald,  in  the  hands  of  the  grantees  under  the  Act  of 
Parliament,  not  descend  to  their  heirs.  Here  it  does 
pasr  to  their  successors  in  perpetuity,  and  there  are 
many  things  in  the  Act  which  are  not  '*  hereditomente" 
in  Che  testator  himself,  but  are  intoreste  of  a  personal 
nature  in  a  hereditement  The  simplest  and  most 
obvious  illustration  of  that  is  the  case  of  leaseholds, 
where  the  intereet  of  the  testotor  is  an  interest  in  a 
hereditoment,  though  he  has  not  anything  which  wiU 
descend  to  his  heirs.  Knapp  v.  WiUiame  has  been 
often  followed.  Fineh  v.  Squire  is  a  similar  case. 
There  Sir  W.  Grant  held  that,  though  an  assignment  of 
poor  rates  and  county  rates  did  not  give  an  interest  in 
land,  yet  the  case  was  within  the  stetntsb 

In  Bohinton  v.  Bohinaon^  Lord  Gran  worth  said:  **  The 
security  is  merely  a  security  on  the  tolls  and  toll-houses 
— namely,  on  oertoin  corporeal  and  certain  incorporeal 
hereditaments.  They  give  no  personal  right  against 
anyone.  The  remedy  of  the  mortgagee  or  bondholder 
is  merely  against  the  real  property  made  subject  to  the 
charge."  Lord  Gran  worth  there  treate  the  tolls  as  incor- 
poreal hereditamente,  following  in  that  respect  the 
language  of  Lord  Boislyn  in  Knapp  v.  WtUiame.  In 
Ion  V.  Aehcon,  Bomilly,  M.B.,  decided  that  money 
charged  upon  the  tolls  of  a  harbour  waa  within  the  statute, 
and  he  said, ''  I  am  satisfied  I  cannot  hold  that  the 
bequest  of  the  charge  upon  the  tolls  is  valid  without 
overruling  Knapp  v.  Williams.*'  He  then  referred  to 
Thornton  v.  Kt-mpson,  where  Wood,  Y.O.,  said :  '*  I  have 
myself  followed  Knapp  v.  Williams,  and  have  known 
cases  in  which  it  has  been  followed  without  being  brought 
into  court ; "  and  he  added,  '*  It  is  not  possible  for  me  to 
overrule  Knapp  v.  Williams,**  In  Alasandsr  v.  Brame, 
Bomilly,  M.B.,  held  that  the  debentures  of  commissioners 
of  a  dock  made  under  aa  Act  of  Parliament,  and  in 
the.  form  of  an  assignment  of  the  duties  arising  under 
the  Act,  were  within  the  statute.  No  doubt  he. 
relied  to  a  great  extent  upon  Ashion  v.  Lard 
Langdale,  4  De  G.  4  Sm.  402,  the  authority  of 
which— at  least,  as  far  as  some  of  the  propositions 
are  concerned  —  has  been  distinctly  overruled  by  the 
Gourt  of  Appeal  in  Attrss  v.  Bawe.  In  Alexander 
V.  BramSf  Bomilly,  M.B.|  said,  in  giving  bis  Judgment, 
'*  Here  is  an  undertaking  in  which  their  whole  possession 


Id 
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coi)»f«t8  of  real  e»tAtr,  and  the  Hf(ht  of  levyfnif  MU  on 
▼e«Ml«  arf#^»  from  ibe  nte  of  tbfs  ae  a  highway,  Jtti>t  fn 
the  Mine  way  a»  carHagea  make  use  of  a  road."  That 
propOftltioD  la  applicable  to  the  prc^aent  eaae,  and  it  waa 
one  of  the  ffronnda  on  which  the  deelaion  proceeded. 

Id  TAernlan  ▼.  JTampfon,  Wood,  Y.O.,  held  that 
money  lecared  by  an  aeeignment  of  ratea  on  the  occn- 
piera  of  hoaeea  nnder  an  ImproTement  Act  were  within 
the  etattite.  He  tayw :  **  When  oommieaiottera  have  the 
power  of  raising  rntee,  I  ran  only  oonnider  them  to  be 
Jike  those  corporate  bodiee  who  haire  the  power  of 
col^ting  rateei  tolla,  and  does  ;  and,  if  toeh  a  corpora, 
tioo  mortgage  the  whole  fnnd,  they  paaa  all  their 
interest,  indoding  thf  ir  right  of  raising  It  ont  of  the 
land,''  The  ease  the  y{ee-(/hanrel1or  waa  here  referring 
to  waa  that  of  Aihton  ▼•  Lnrd  LangdaU,  He  oon- 
tinnes  i  ^  Here  the  oommiaslonera  bare  a  direot  interest 
in  the  fatea  collected  or  to  be  oolleeted,  and  it  ia  an 
interest  esaentially  affecting  the  land,"  and  be  added  : 
"  They  bate  mortgaged  a  part  only  of  them,  but  that 
makea  na  dtfferenee,  for  the  mortgagee  is,  at  all  e? ents, 
a  tenant  in  eommon  of  the  proportion  Inclnded  in  the 
mortgage.  With  that  proportion  they  baTe  aa^igned 
the  powei^  of  eoUeeting  the  rates,  and  every  one  of  the 
mortgagees  ia  entitled,  not  only  to  the  money  raised,  on 
an  aettii»  av  salt  agaiaet  the  mortgagora  for  not  raising 
it,  bnt  afeM>  to  have  the  powera  af  the  oommis^ionera  for 
that  parpeae  pat  in  fovoei  elMier  by  a  melMlamtM  at  law, 
or  a  receiver  In  sanity/* 

Kow,  ffiappeara  to  me  that  that  ia  a  body  of  aothorlty 
anpporttirlf  the  proposition  that  the  mortgtgee  in 
gueatloB  are  within  the  atiitote.  The  only  point  for  me 
to  ooasider  la  whether  the  principle  laid  down  by  the 
Ooart  of  Appeal  in  A^te  t.  ^aiae  baa  in  sabstanoe 
overrulrd  Ewtpp  v.  WiUiam^  and  the  aothoHtlee  which 
have  been  founded  npon  it.  It  appears  to  me  that  I 
cannot  aay  thai  the  principle  enanclated  in  AUr$B  v. 
Bmw€  has  that  effret.  lo  that  case  the  direct  qaeetion 
waa  with  reference  to  debenture  stock,  and  the  court, 
holding  that  railway  debentnre  stock  waa  not  within  9 
Gko  9,0.36.  expresaed  an  opinion  that  the  rulewonld  apply 
probably  to  d<  bent  area  aa  well  aa  to  debenture  stock. 
But,  when  the  JwdgoMota  are  ooostdered,  it  will  be 
fovad  that  the  court  thoagbt  even  with  regard  to  the 
debentures  that^  though  they  were  fa  form  mortgages  of 
the  mndertaking,  and  the  telle  and  auma  of  money 
arising  by  virtae  of  the  special  Act,  yet,  io  aubstanoe, 
the  debeBtaiira,  and  certainly  the  debenture  ^took,  were 
merely  aa  aasfgomeat  of  tbe  net  aarnlnga  of  the  raitw^ 
oompaoy  rtmaining  after  payment  of  the  working 
ezpenaea  of  tbe  railway,  and  that,  on  the  true  oonatrno- 
tioD  of  tbe  Acta  of  Parliament,  tbe  railway  company  bad 
no  powet  to  part  with  their  interest  in  tho  sums  which 
they  received,  except  attbjeoc  to  their  retaining  in  band 
a  auflclent  amount  lor  the  due  performance  of  the 
atatutory  d«tlea  whieft  were  impoaed  npon  them,  and 
which  dntlea  Were  nat  alienated  by  tbem.  This  waa  in 
priaoipla  following  tbe  decision  of  Lord  Oaltna  in  the 
weM. known  oaaa  of  Gurdn^r  v.  Zoncfon,  Ohaiham^  and 
JhHT  i?aa«r«y  C^,  U  W.  R.  8)5,  L.  E.  S  Ob.  SOI. 

In  the  eaae  before  me,  as  I  have  aald  already,  thera 
If  n  direct  aesfgnment  of  tolls  in  form  and,  to  my  mind, 
in  t>ubi«taace,  becauae  the  Irst  charge  here  is  not  tbe 
working  expenaea,  bnt  tbe  payment  of  tbe  interest  dne 
to  tbe  movtgageee. 

The  other  case  retied  o»— not  aa  overmtlng,  but  aa 
impalriag  the  antborlty  of  Khmpp  V.  Hti^/fams— was 
In  re  khrrig^  a  decision  of  tbe  late  Sir  0.  JeaaeL 
There  tbe  aecaritiea  were  given  by  tbe  Jualioea,  who  had 
BO  power  tv  )evy  the  tates  themselves,  but  merely  had 
tbe  power  to  call  upon  the  guardians  to  raise  the  ratea 
and  pay  over.  Tho  reanlt,  therefore,  waa  that  tbe 
aeenrltf  waa  almply  a  aeonrify  of  a  pure  money  fund, 
and  tlMt  waa  tho  prineMo  npofr  whiah  tlM  Master  of 
■    ~ Itha 


I  think,  therefore,  that.  In  theee  elrcnmstaaees,  I  aw 
bonnd  by  Knnpp  v.  WifHami  aad  the  anbaeqnent 
oonrse  of  decision,  and  that  I  moat  bold,  aa  I  do,  that 
these  mortgages  are  within  the  statate,  and,  tberefoft, 
the  gift  of  them  to  a  charity  la  vold« 

Solicitors,  ff.  S.  TretB^:  Cattarm,  J^fhu,  ^  Fwt^t 
for  Wor$hip  ^  Ri$in§,  Great  f aimouth ;  Har^  4t  C^. 


Ihiih!^: }     ^'^"^  ^'^'  ^^'  ^^'  ^' " '  ^^^  "• 

JoHmrroKs  v,  Baxl  Sfekoks.  (d.) 
(h^hUdt — Ou»Unn^¥iM9  on  admi jsaiNi. 

copyhold  land  within  the  tnnfior  of  IT.  A^enrding  io 
the  cmtnm  of  the  mnntr^  ev^y  e«»e  pnfcha$T  of  rai- 
totnary  land  pays  a  fine  On  hie  ftrnt  admisiion,  hntdtet 
noi  pau  any  flue  vp^n  any  $uh»fqueni  admhrinn  io 
any  other  cuniomary  Jdnd§.  It  app^nrMt  to  h^ve  l*ea 
the  Uhiform  praeticfi  fut  p*r$on$  tfnimfng  diff^r^fd 
tenemei'i8  vndnr  one  dispoiffion  io  he  admitted  to  aUtho 
ten^m^vt*  ot  once,  payinn  An^i  fn  mpect  ofa'h 

Hfld,  thnt  the  pfai  tiffs  coufd  nri  azU  npon  the  Jord 
of  th^  v-ancT  to  ndmit  them  to  one  of  the  fene'nefii  0''lift 
eo  that  ih^y  might  9uh  equen'ltf  ohttin  admittance  ttrihe 
othtt  te'*ernent9  teUhotit  p'lymettt  of  any  fine* 

This  was  an  action  brought  by  the  devisees  of  several 
tenements  of  copyhold  land  In  tbe  manor  of  WloabledoQ 
to  compel  the  lord  of  the  manor  to  admit  them  to  oue 
of  the  tenements  only,  and  the  qneation  was  whethsr 
the  lord  was  not  entitled  to  insist  on  the  pUintiifa 
being  admitted  to  all  tbe  tenements  and  paying  fines  la 
respect  of  all.  The  facta  of  the  case  and  the  argumentf 
appear  in  the  jndgmenC. 

Barher,  Q.0^  and  EUon,  for  the  plain  iifh,  in  addltioa 
to  the  oaaea  referred  to  in  the  Jadgmeait,  cited  Eve^ 
V.  Qlyn,  6  Tnnnt.  495  ;  Thn  King  v.  Th^  Lord  of  the 
Mawir  of  Hendon,  %  T.  B,  484 ;  Def9n  v.  Spra»,  1 
T.  R,  466 ;  /?oe  v.  Parker,  6  T.  B.  86  ;  Chap»'^'»  ▼• 
Coulan,  13  Bwt,  10;  Ro^  v.  fr^ltnd,  H  Basl^  WO; 
Lord  H  e{  ealry  v.  fTUhen,  4  E.  &  B.  750. 

Davey,  Q.O.,  S.  A.  WffoBt^  O.C.,  and  6t  T.  Otm^r 
ton,  for  the  defendant. 

BetrbtT^  Q.C^  replied. 

Our.  adw.  wU* 

KoBTH,  J.-^The  plaintifh  In  this  oaae  are  tbe  trnstses 
under  the  wiU  of  one  John  Scott,  who  died  on  the 
18th  of  January^  1859,  having  been,  In  hie  lifetime, 
admitted  tenant  of  several  copyhold  tenements  held  of 
tbe  manor  of  Wimbledon,  of  which  tho  defendant  Is 
the  lord.  One  of  these  propertiea  waa  a  piece  of  land 
containing  about  half  an  acre  of  small  anaaal  vaioe,  to 
a  blob  Scott  waa,  npon  the  anrrender  by  one  9t'agerald, 
admitted  tenant  on  tbe  88th  of  ApHl,  1841.  Br  a  deed 
poll  executed  by  him  on  the  6Ch  off  Jane,  1847,  about 
eight  perches  of  that  Itnd  were  conveyed  to  the  London 
and  South. Weatem  Batlway  Oo.  Tbe  remaining  pi>rtlrttt 
was  his  at  the  time  of  bis  death,  and  is  known  In  thia 
case  aa  Fifagerald's  tenement.  Scott  was  also  admittsd 
to  divers  other  tenemeuta  held  of  the  manor  of  Wim- 
bledon of  very  considerable  value,  as  to  pare  on  the  6Ui 
of  May,  1840,  and,  as  to  the  residue,  on  the  I^th  of 
May,  1856.  A  portion  of  the  former  (rather  less  thaa 
one  acre)  was  also  conveyed  to  the  aame  railway  com- 
pany on  the  5th  of  June,  1847^  and  a  further  part  ef 
the  property  eontaining  half  aa  acio  ha  exohaogfd,  m 

(a.)  Beported  bf  Pr  F^  Wnu%  Si^, 
Lav. 
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1841.  foT  7iti«em]d'«  piopcrtj.    Bj  hto  wai»  d«ted  the 

IM  of  Jui««i7,  1850»  Soott  deviiad  all  hie  laal  and 

panoDal  aitete  to  tha  plaiotiSi  aad  tvo  other  penoni 

vho  difdaiaed,  apon  triiat,  to  iMka  oeitain  paymente, 

vbieh  hafoall  atoee  bean  eatiefted,  aod,  asbjeot  thereto, 

be  empovcrad  tbeoi  to  aaU  aoj  parte  of  hie  aetata,  aad 

direeW  Ibasi  to  oohtoj  tb#  ratidQa  to  the  tnisteea  of  a 

wifafli  Mttfement  dated  the  17th  of  Febroarj,  1851. 

nt  tiefator  waa,  at  the  tiaie  of  hie  death,  owner  of  all 

tt«  eopjfcoldo  to  whieb  be  vae  eo  admitted,  ezoept  tho 

aiil  portioiM>«   whiob   be  had  diepoeed  of  ae   I  have 

■eetMaed.     8inoe  bie  death,  do  one  haa  been  admitted 

b  aaj  part  thevaof«      Tho  prop^^rty  eootkte  of  many 

dffbreat  tenamanta.     The  pleiutiffe  have  reenntlj  oon- 

toMled  to  aell  part  thereof,  not  including  Fiiagerald*a 

tcaMDeatp  and   the  tru«teae  of  the  ^ettlefoent  of  1851 

lave  ealled  apoo  them  to  oonvej,  and  the  plaiotiffe  are 

of    ooDT4«jing^    the    reet   of    the    oopyhoM*, 

ntagrvald'a    teoeneiit,    to    tboea    traeteee. 

thay   oaa    carrj  oat  the  aale  and   coavejanoe 

i«fpeettielj,  tbaj   maet  b^  admitted.    They  now  oall 

upon  tba  lord  to  admit  them  to  Fitsger||ld*e  tenement 

oa)y,  aad  alfer   to  pay  the  ouetomary  ine  in  reapeot 

thereof ;  aad  tbej  prapaee^  aoaording  to  their  pleading*, 

to  toko  ad»toaioa   to  tho  reet  evbeequently,  ae  may  be 

aonveaiant.     Tbo  defendant  deolinee  to  admit  them  to 

liiagv^aM'a  toBomoat  alone,    npon  the  ground  that, 

to  tbo  cnetom  of  tho  maoor^  he  oaa  require 

to  be  adoaiiled  at  the  o^me  time  to  all  tho  oopy* 

ato  oompriecd  in  the  devlae  to  them.    The 

of  ibe   ooiiteet  betveen  them  le  that,  aeoord* 

ing    to    the     oaetom     of     the     manor,    erery    nee 

punkmet  (In  tbo  legal  eenee  of  the  word)  of  eustomary 

Immd  paja  a  Hoe  oa  bie  first  admitielon,  but  doee  not  pay 

an  J  ftoe  apon  any  onbeequent  admiieion  to  any  other 

Ho  one  of  the  plain tifl«  is  a  copyhold 

:  of  the  BMBor.     If,  thereforo.>they  can  snoceed  in 

J  admittooee  to  Fitsgerald'a  tonement  alone  on 

-pa^meat  at  tbo  eonall  flue  doe  In  reepeot  thereof,  th4>y 

"VIU  aaber^aeatly  elaim  to  be  admitted  to  the  remninibg 

bencaMnta  without  paying  any  further  fine,  whereas,  if 

tbcy  am  edaltted  to  all  the  teoemento  at  the  fame  time, 

the  amoaat  payable  for  flnea  will  be  oonelderably  larger. 

I  need  berdiy  aaj  that  the  thing  In  dlspnto  is  the  sum 

to  be  paid  by  tbo  plalntills  in  respect  of  flnea.     If  that 

^nesttoa  were  oooe  eettled,  the  lotd  of  the  manor  would 

be  ready  to  meet  tba  ilewe  of  the  pUintiffn  as  to  time 

aad  order  of  admittancei  and  the  plaiutiHi  would  no 

loancr  have  aaj  reason  to  wish  to  take  admittances  at 

diCerent  tfanea.    The  mling  whiob  the  plaintiffs  ask  is  a 

i  of  their  right  to  bo  admitted  to  Fitagarald'a 

without  being  admitted,  at  the  eame  time,  to 

the  other  copyhold  tenemento  comprised   In  the  same 

dofla^  aad  a  mawdmmm  to  tbo  del^adant  to  compel  him 

an  to  admit  theoi* 

Ae  phifotiffs'  flret  pcopoeltion  Is  that,  by  the  general 

law,  a  penoa  who  ia  entitled  to  eeveral  oopy  hold  tone- 

meato  wllbfai  a  manor  haa  a  right  to  be  admitted  to 

tboai  ia  aay  order  lie  plsasas ;  and  a  righti  if  he  pleases, 

to  bo  admlttsd  to  oao  or  more  without  being  admitted 

to  all  ew  any  of  the  othera.    It  la  not  disputed  that 

may  faayo  some  right  of  forfeiture  or  aeiiure 

in  respeet  of  oopyholde  to  which  a  person 

to  be  admitted  will  not  take  admittanoo ;  but 

bo  left  €NEit  of  eonslderatloii  in  the  present 

there  ie  no  evidence  that  the  defendant 

ft  evct  tbfvatened  any  auoh  prooeedlng.    So  much  of 

I  jlaiafHI^  pleadiage  ae  bear  noon  that  waa  not  eten 

1  to  mev  and  1  only  refer  to  it  now  that  the  plain* 

^B^  flnt  fnfotitioth  m  otated,  may  not  bo  Alsnnder- 


^•1 


tha  geneial  copyhold  law  is,  it 
to  adnd  that  in  aost  manora  the  ine  paid 
la  tbo  anaiet  whether  each 
d  tbo  aniMtwiitt;  and 


that  the  question  now  raised  is  of  little  or  no  import- 
anoe  In  snob  manove,  aad  is  only  matorial  in  those  (com« 
paratively  few  in  number)  in  which  the  custom  is  like 
that  of  the  manor  of  Wimbledon  in  thii  respect.  And 
it  must  be  remembered,  further,  that  the  defendant's 
contention  only  goee  to  this,  that  when  a  man  is  entitled 
to  be  admitted  to  eeveral  copyhold  tenemento  under 
one  disposition  in  one  instrument,  the  lord  is  entitled  to 
require  the  tonant  to  be  admitted  to  all  together.  To 
put  it  in  another  way,  the  tonant  is  not  entitled  to  split 
his  admittanoee  so  as  to  take  eeparato  admittancee  at 
different  timee  of  the  eeveral  tenemento  comprised  la 
one  diiiposition  in  bis  favour. 

It  ie  snr prising  to  find  how  little  anthorlty  there 
is  upon  the  sub]i9et«  ra04rner>  eas%  4  Oo»  87a, 
shows  how  a  oopy  holder  eeieed  of  several  tenemento 
holds  them  under  several  distinet  tonures,  each  h«ving 
its  separate  fine,  rent,  berloty  &<!.,  a  forfeituro  of  o»A 
being  no  forfeiture  of  the  othern  }  the  essenoe  being 
that  each  tenement  ia  held  uudar  a  SHptirato  holding, 
though  several  tonefaento  may  be  comprised  in  oao 
copy.  Tbo  counsel  for  the  plaintiffs  also  relied  upon 
tho  3rd  and  4th  poiuto  resolfed  in  fh^kekfi  oiiri  Hant' 
fll^fi'o  e^iii  In  the  eame  vidome,  which  were  aa 
followe:— '*  8.  It  weereeolved  that  where  a.  copyholder 
baa  several  laade  severally  held  by  aereral  sort ic**s  by 
copy,  there  the  lord  ought  to  assess  and  demand  tho 
flues  severally  tor  any  paret*!  whioh  ia  eo  sev^mlly  held* 
For  the  tonant  may  refuee  to  pay  the  flue  for  one  parcel, 
and  forfeit  tbnt,  and  pay  the  fines  for  the  others  ;  and; 
aa  it  was  agreed  In  Tav9rmt*9  ttu^t  every  eeteral  t«-nnro 
hae  a  eeversl  oonditloa  in  law  tocft^e  annezed  to  it,  and 
therefore  the  lord  ought  for  every  eeveral  tenure  to 
aseeee  and  deuMud  a  aeveral  floe;  so,  If  all  the  eaid 
several  copyholds  are  aorrendered  to  the  use  of  anot^ier 
and  his  heirs,  and  tho  lord  admito  him  <«rii#M4'«e»  per 
amUqwi  sirwii's  ia<^#  prtas  d^kUa  ft  «h  Jur^  eo^tsaoto, 
tbere^  M  It  waa  also  resolved  to  Taecritrr't  iaiei  tho 
tonuree  are  eeveral^  and  therefofo  the  flues  ought  to  bo 
severally  assessed  and  demanded.  4.  Popham,  OJ., 
said  it  was  adjudged  In  Snadm'  enu  that  no  flue 
is  due  to  the  lord  either  upon  surrender  or  descent 
until  admittance;  for  tho  admittanoo  is  tho  caoeo  of 
the  flue,  and  If,  aftor,  the  tonant  denios  to  pay 
the  flue,  it  la  a  forfeitore."  Bat  theeo  oasea  afford 
little  help  to  the  plains  fit,  foe  they  merely  reltto  to 
the  poeition  of  a  tonant  aftor  he  baa  been  admitted  to 
eeveral  tonement%  and  throw  no  light  upon  the  question 
whether  be  oaa  be  compelled  to  take  admittonoe  to  all 
at  once  or  not.  Moreover,  they  are  dealing  with  c*iaea 
where  floee  are  payable  for  every  tonement,  and  a 
tenant  might  prefer  to  forfeit  by  refusing  to  pay  tho 
flue  and  yet  t«ke  the  othera ;  and  do  not  r^fer  to  oaaea 
in  whiob  a  flue  is  only  payable  to  respect  of  tba 
tenement  to  whiob  admittanoo  ie  flrst  taken.  Ia 
Be9  ▼•  Boitgh^,  1  B,  4  Ow  565,  the  custom  of  the 
manor  waa,  that  the  purchaser  of  a  copyhold  tenesMnt 
who  waa  not  already  a  tonant  of  tbo  manor,  pi^ld  on 
admittonca  a  larger  fine  than  if  he  was  such  tonautt 
One  Atewart  contracted  to  purchase  the  equity  of 
redemption  in  eeveral  tonemiuto  from  Littler,  not  being 
already  a  tenant  of  the  manor.  Aftor  that,  fttewart 
purchased  from  Boker  a  small  copyhold  tenement  of 
half  an  acre  only,  of  trifling  valoe*  and  sought  to  bo 
admitted  to  that  before  be  waa  admitted  to  tho  mora 
valuable  tenemento  pnrchaecd  from  Littler,  and,  indeed« 
before  the  time  tor  admittance  thereto  had  at  rived  i  the 
avowed  object  being  that  he  might  obtoiu  admittanoa 
to  Littlar^e  toncmento  aftoi  be  bad  already  become  a 
tenant  of  the  manor,  and  tbua  sedueo  tho  aoBount  of 
flilo  payable  therefor.  Tho  tonant  having  obtoiued  U; 
mandaflMM  to  the  lord  to  admit  him  to  Baker's  tono- 
menty  the  letocQ  to  thia  moodaamo  atoted  the  above 
mattcrt*  Itj  wac  held  that  the  Mtnm  waa  nut  good  ; 
>nd thjt  flto— rt  mm cntttWA  t^htflAnittcA  toBokcc^* 
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tenement  at  onoe  in  the  absence  of  anything  to  show 
that  the  pnrchaae  of  that  tenement  was  colourable  only, 
and  therefore  frandnlent.  But  in  that  case  it  will  be 
obserred  that  the  titles  to  the  seTeral  tenements  were 
not  all  derired  nnder  one  disposition.  The  tendered 
surrender  was  by  Boker  and  wife  of  Boker's  tenement 
only,  and  there  was  not  any  surrender  of  LittleHs 
tenement,  the  time  for  which  had  not  arriTed.  The 
titles  to  the  two  properties  were  different,  coming  by 
separate  dispositions  by  different  persons  at  different 
times,  and  the  purchaser  bad  not  even  become  entitled 
to  get  in  the  legal  estate  in  Littler's  tenement,  without 
which  he  could  not  be  admitted.  That  case,  therefore, 
does  not  throw  any  light  upon  the  present  i  though  it  might 
haTe  done  so  if,  after  the  mortgage  bad  been  paid  off, 
the  question  had  been  as  to  the  right  of  the  tenant  to  be 
admitted  to  one  only  of  the  tenements  bought  from 
Littler  without  taking  admiMion  to  the  others  also. 

The  case  of  Traheme  t.  Gardner^  4  W.  R.  S81,  5  E. 
ft  B.  913,  was  also  relied  on  by  the  plaintiffs.  In  that 
case  a  copyhold  tenant  died  seised  of  four  copyhold 
tenements,  to  which  he  had  been  admitted  by  four 
different  surrenders  at  different  dates,  and  which  had 
never  been  held  as  one  tenement.  His  dcTisees  claimed 
to  be  admitted  to  all  four  tenements  by  one  admittance, 
with  one  heriot,  on  paying  one  set  of  fees  ;  and  they 
afterwards  proposed  two  admittances  instesid  of  one. 
The  lord's  steward  insisted  on  four  admittances,  with 
separate  fees  on  each,  and  the  tenant  ultimately  took 
four  admittances  and  paid  four  sets  of  fees  under  pro- 
test ;  and  the  action  was  to  reooTer  back  the  excess  paid. 
It  was  held  that  the  fees  required  were  too  large,  and 
that  the  plaintifEs  weae  entitled  to  reooTer  back  a  part ; 
but,  in  the  course  of  the  Judgment,  it  was  laid  down  by 
Lord  Campbell  that,  where  four  tenements  were  united 
in  one  person,  he  was  not  entitled  to  be  admitted  to  all 
by  a  single  admittance,  but  that,  in  the  abeence  of  any 
special  custom,  there  must  be  four  admittances,  as,  by 
copyhold  law,  there  must  be  an  admittance  for  each 
separate  tenement,  and  that  whether  the  tenements  were 
originally  separate  or  had  become  so  by  sub-dirision  was 
not  material ;  but  that  a  special  custom  to  the  contrary 
might  be  good.  It  was  said  by  the  defendant's  counsel 
that  all  that  was  decided  in  that  case  was  that  a  tenant 
could  not  insist  on  a  consolidation  of  several  tenements 
against  the  will  of  the  lord  to  his  prejudice  ;  but  Cole- 
ridge, J.,  points  out  that  such  an  admittance  would  be 
against  the  principles  of  copyhold  law.  But  it  will  be 
noticed  that  no  question  arose  as  to  whether  the  ad- 
mittances should  be  made  at  the  same  time  or  not,  and 
the  Judge's  remarks  were  not  addressed  to  that  point. 
Coleridge,  J.,  remarked  in  that  case  that  there  might 
be  a  special  custom  under  which  the  lord  was  not  entitled 
to  more  than  one  admittance  still ;  a  custom  so  much  in 
derogation  of  the  principles  of  copyhold  law  ought  to  be 
made  out  very  clearly.  And  Mr.  Elton  pressed  this 
upon  me  as  a  reason  why  I  should  require  any  special 
custom  set  up  by  the  defendant  to  be  clearly  proved  in 
the  present  case.  I  willingly  give  due  weight  to  this 
remark,  but  it  must  not  be  forgotten  that,  by  the 
principles  of  the  general  copyhold  law,  general  rules  are, 
in  many  cases,  relaxed  in  favour  of  the  lord,  when  the 
non-relaxation  thereof  would  work  unfairly  to  him.  For 
instance,  by  the  general  law,  the  reasonable  amount  pay- 
able for  arbitrary  fine  on  admittance  is  two  years*  im- 
proved value;  but,  when  the  admittance  is  of  joint 
tenants  or  tenants  for  lives,  the  law  sanctions  a  larger 
&ie  I  and,  by  analogy,  it  appears  to  me  that  any  argu- 
ment from  an  alleged  general  law  that  a  tenant  may  take 
his  admittances  at  such  times  and  in  such  order  as  he 
pleases,  founded  on  the  customs  of  the  large  number  of 
manors  where  flnea  are  payable  on  each  admittabce,  and 
where  it  is  therefore  immaterial  to  the  lord  whether  the 
admittances  are  at  the  same  time  or  not,  ought  not  to 
have  more  than  dae  weight  given  to  it  with  respect  to 


those  exceptional  manors  in  which  no  fine  is  payable  by 
a  purchaser  who  is  already  a  tenant ;  and,  therefore,  the 
question  what  he  is  entitled  and  bound  to  be  admitted 
to  on  his  first  admittance  is  of  very  great  importance. 

The  only  other  case  bearing  upon  the  gcineral  law  is 
Evelyn  v.  WctBfold,  cited  on  behalf  of  the  defendnnt,  a 
case  decided  by  the  Court  of  Queen's  Bench  in  1849,  but 
reported  only  in  15  L.  T.  O.  6.  4.     In  a  manor  in  which 
by  special  custom  the  admittance  of  a  tenant  for  life  did 
not  inure  for  the  benefltof  the  remainderman-— bnt  he  also 
had  to  be  admitted  and  pay  a  flpe — a  tenant  for  life  and 
a  remainderman  agreed  to  sell  to  a  parohaser  part  of  a 
tenement  surrendered  to  them  for  their  estates,  and  to 
effect  that  the  remainderman  was  required  bj  the  lord 
to  be,  and  was,  in  fact,  admitted.    He  refused,  however, 
to  pay  his  fine,  and  was  sued  for  it,  and  it  was  held  to  be 
reasonable  that  he  should  be  required  to  pay  it  during 
the  life  of  the  tenant  for  life,  if  during  that  time  he 
wished  to  surrender  his  estate  in  remainder.     It  was  also 
contended  that  he  ought  to  be  compelled  to  pay  a  fine 
only  in- respect  of  that  part  of  the  tenement  with  which 
he  was  dealing,  and  one  such  instance  was  found  in  the 
court  rolls.    Bat  it  was  held  that  one  instance  was  not 
sufficient  to  prove  a  customary  right  for  the  copyholder 
to  split  his  admittance,  and  that  it  must  have  been  done  by 
consent  of,  and  arrangement  with,  the  lord,  and  that  the 
lord  was  therefore  Justified  in  his  refusal  to  admit  the 
remainderman  to  part  only  of  his  copyhold  tenement. 
It  was  argued  before  me  that  in  that  case  the  parts  were 
not  portions  of  one  tenement,  but  were  different  tene- 
ments;  but  the  rolls  of  the  manor  of  Westcot  were 
produced  to  me  in  uourt,  and  upon  examination  I  satisfied 
myself  that  the  copyhold  premisee  which  gave  rise  to 
that  action  formed  together  one  tenement  only.     The 
defendant's  counsel,  however,  insisted  that  even  then  tbe 
case  was  an  authority  in  their  favour.     Bat   I  do  not 
think  it  helps  them,-  for  the  decision  was  that  a  person 
who  claimed  to  be  admitted  to  part  of  a  tenement  could 
not  refuse  to  pay  the  whole  fine  due  in  respect  of  that 
tenement.    It  is  quite  a  different  thin^  to  say  that  « 
person  entitled  to  be  admitted  to  one  entire  tenemeur, 
and  who  offered  to  pay  the  whole  floe  due   for  tbst 
tenement,  could  not  be  admitted  to  it   unleas  he  at  tbo 
same  time  took  admittance  to  another  sepairate  tenesieot. 
On  the  other  hand.  I  do  not  consider  it  dedded  by  the 
case  of  TrahernB  v.  Gardner  that  there   is  any  general 
copyhold  law  that  in  manors  in  which  a  fine  is  only  pay- 
able on  the  first  admittance  of  a  tenant,  a  purchaser  who 
takes  several  distinct  tenements  under  one  dispositioOi 
one  surrender,  one  derise,  can  compel  the  lord  to  admit 
him  to  one  of  such  tenements  when  the  tenant  refuses  at 
the  same  time  to  take  admittance  to  the  other  tenements 
also. 

It  is  now  necessary  to  consider  what  the  rights  of  the 
plaintiffs  and  defendant  respectively  are,  having  regard 
to  the  special  customs  of  the  manor  of  Wimbledon.  [Tbe 
learned  judge  then  went  through  the  court  rolls  and  cnstn- 
mals  of  the  manor,  from  which  the  custom  appeared  to  be 
that  anew  purchaser  paid  a  fine  for  his  first  admission,  but 
that  when  he  became  a  tenant  no  fine  was  due  lor  any 
subsequent  admission.  The  court  rolls  also  showed  a 
uniform  practice  that  a  purchaser  who  is  not  already  a 
tenant  is,  on  his  first  admission,  admitted  to,  and  ps^^a  a 
fine  or  fines  in  respect  of,  all  the  tenements  to  which  he 
is  entitled  nnder  tbe  disposition  in  pursnanoe  of  which 
he  requires  admittance.]  The  question  remains  whether 
the  plaintiffs  have  made  out  a  right  to  the  relief  they 
asked.  If  they  are  right,  and  the  fines  paid  upon  ad- 
mittance to  several  tenements  under  one  disposition 
have  in  every  case  for  400  years  been  excessive  and  con- 
trary to  the  custom,  and,  therefore,  illegally  demaadod 
and  wrongly  paid,  it  is  not  too  late  fer  the  plaintiffs  to 
have  redrms,  so  far  as  they  are  concerned,  even  at  the 
eleventh  hour  and  fifty-ninth  ulnute.  Bnt  not  one 
■ingle  instanoe  has  been  found  in  the  court  rolls  in 
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High  Goobt. 


JoHMssom  V.  Earl  SpKroRR. — Nobtow  v,  JoinnTOir. 


Hi«K  Oousr. 


which  th«k  ^m  been  done  wfatoh  the  ptalntiilB  ask  me  to 

decade  that  tiMj  aie  entitled  to  do ;  and  no  saeh  cUim 

as  the  piditilb  now  make  haa  been  made  in  the  time  or 

to  the  kaovladge  of  the  preaent  steward,  nor  oan  a  trace 

Off  snefa  a  dsioi  at  any  time  be  foond.    I  oannot  believe 

that  wbat  has  been  done  for  so  many  years  was  mere 

misCife  hf  persona  ignorant  of  their  rights,   or  that 

Boeh  liigepaymenta  wonld  have  been  made  in  suooessiTe 

gmtiitioos  without  objeotion,  nnless  the  payments  had 

btfli^  to  the  knowledge  of  the  tenants,  aeoording  to  the 

attam  ot  the  manor.    If  such  a  daim  ever  had  been 

■idi^  some  reeord  of  it  wonld  probably  have  appeared 

M  the  eoort  roUs,  where  notea  are  foand  of  many  acts 

doae  eontraiy  to  the  enstoms,  and  penalties   enforced 

thersfor ;  and  if  it  were  made  and  rejected,  the  case  is 

Mill  stronger  against  the  plaintiib.    It  was  suggested 

in  reply  thai  these  finea  were  only  got  from  purchasers 

who  were  not  tenants,  and  who,  therefore,  were  ignorant 

of   the  eoatoma,  and  that  persons  who  were   already 

tnaats  did  not  pay  them.    But  what  ie  here  suggested 

woaki  be  a  grose  fraud,  and  I  see  no  grouna  upoa 

wbieh  I  can  oome  to  the  conclusion  that  such  payments 

were  fmudulent,  even  in  their  inception.    MoreoTer,  the 

parefaasers  mnst  often  haTe  been  adTised   and  repre- 

soitsd    by    persons   thoroughly    conrersant  with  the 

eostoms  of  the  manor.     And,  further,  the  suitors  at  the 

cmtoBiaiy  court  were  themselree  all  owners  of  copyhold 

prapcrty,  the   Yalue  of  which  on  any  subsequent  die. 

poritioB  wonld  be  impaired  if  claims  by  the  lord  to 

Isiger  fines  than   the  customs  warranted  were  insisted 

an  sad  acqaieaoed  in.    And  I  can  come  to  no  other 

eoaehuion  than   that   the   course  of  admittances  and 

pajmcnt  of  fines  which  has  so  long  existed  is  in  accord- 

saoe  with  the  law. 

It  is  immaterial  whether  it  is  a  special  custom  of  the 

maaor,  strictly  ao  called,  or  whether  it  is  a  usage  of  the 

nsnor,  putting  a  construction  upon  the  custom  expressly 

contahied  in   the  costumals  ;  except  with  reference  to 

the  srguBMiit  nrged  on  behalf  of  the  plaintiffs,  that  it 

mauot  bs  a  special  custom,  because  it  is  not  found  in 

sayeutanisl;  in  support  of  which  were  cited  the  cases 

ot  Tie  Harris  of  Anglesey  t.  Lord  Batherion^  10  M. 

*  V.  Ji8,  and    The  Duke  of  PoHUind  ▼.   Bill,   15 

W.  S.  38,  l^  B.  2  Eq.  765.    It  is  said  that,  it  there 

vss  aoj  sncli  cnstom  as  alleged,  it  would  certainly  have 

foand  ito  wmj  into  some  custumal.    HowcTor  forcible 

^M  argument   wonld  be  if  there  were  any  complete 

OHtBoisJ,  it   ia    of   infinitely  less  weight    when   it  is 

nmembeied  that  there  is  not  any  such    thing  as  an 

cihaastiTe  custumal*     The  one  to  which  I  haTe  referred 

does  not  profeaa  to  be  a  consolidated  edition  of  all  the 

casteuis  of  tb«  manor,  but  rather  a  settlement  of  differ- 

saees  which  had  been  stirred  up  as  to  dirers  articles 

eoneeming  the  customs.    MoreoTer,  there  is  nothing  in 

the  custumal  to  negatiTc,  or  which  is  inconsistent  with, 

the  alleged  apecial  custom,  which  might  be  written  into 

the  custumal  immediately  after  the  article  I  have  quoted, 

sad  it  would  not  be  in  any  way  contradictory  to  any  of 

ths  srtides  already  there.    Under  these  circumstances, 

I  CMae  to  the  conclusion  that  there  has  been  a  course 

of  ptaetioe  in  the  manor  of  Wimbledon  with  respect  to 

the  mode  of  taking  admittances  in  the  case  of  disposi- 

tioas  to  death  usee  so  long  continued,  so  clear,  and  so 

uniform  as  to  be  abundant  evidence  of  such  a  special 

custom  as  the  defendant  alleges.    And,  looking  at  the 

amsher  of  anch   instances,  which  occurred  very  soou 

•tiei  the  data  of  the  custumal  which  I  hare  quoted,  in 

^same  form  as  those  which  had  shortly  preceded  it, 

^  SB  mtisfied  that  no  one  believed  at  the  time  that 

ssA  adinittancea  were  in  any  way  at  rariance  with  the 

^''^o^K  of  the  manor  or  the  rights  of  the  copyholders. 

"  **da  pttctice  had  admiitedly  been  at  rariance  with  the 

^''^^o^  «t  the  manor,  I  cannot  doubt  that,  when  dis- 

ooitifdi  H  would  have    been   disoontinued.      If  any 

I  or  discard  had  been  stirred  up  on  the  lubjeot 


(to  use  the  language  of  the  oastnmal),  £  feel  assoied 
that  when  the  books  of  the  old  rentals,  customsriesy  and 
court  rolls  were  diligently  examined  and  inspected  after 
mature  deliberation,  when  the  points  were  looked  up  as 
to  which  knowledge  had  become  important,  the  premises 
would  hare  been  reformed  and  the  differences  adjusted, 
and  a  full  record  thereof  entered  in  the  custumal.  As 
none  of  these  events  occurred,  I  can  only  oome  to  the 
concluHion  that  there  was  nothing  to  reform  in  this 
respect,  and  that  the  practice  then  in  vogue  was  correct 
and  in  accordaaoe  with  the  customs  shown  by  those 
earlier  documents.  It  is  impossible  for  me  to  alter  the 
footing  upon  which  copyholds  hare  been  bought,  sold, 
and  settled  in  this  manor  for  hundreds  of  years,  without 
its  being  made  clear  that  what  has  been  done  is  contrary 
to  law;  the  plaintiffs'  contention  to  that  effdot  is,  in 
my  opinion,  not  well  founded.  The  plaintiffs'  experi- 
ment to  reduce  the  fines  they  hare  to  pay  baring  failed, 
the  action  mnst  be  dismiseed,  and  there  will  be  judg- 
ment for  the  defendant,  with  costs. 

Solicitors  for  the  plaintiffs,  c/amoa,  Oobh,  db  Pearson. 
Solicitor  for  the  defendant,  J.  PlaMU. 


Ohan.DiT.  1  .        -    ,, 

Pearson,  J.  f  •  ^"8-  ^»  "• 

NoBioir  V.  JoHNBioir.  (a.) 

WiU — Tenant  for  life  and  remaindermen-^Diredion  to 
cuicumulaie  rente  until  amount  of  acGumulation 
eufficieat  to  pay  off  mortgage  debt9-^8(de  of  mortytged 
ttsttiUe  by  minrtgageea — Diecharge  of  remainder  of 
mortgage  debt  out  of  accumulatioae, 

A  teitator,  who  died  in  1875,  devised  hie  estates  to 
trustees,  and  directed  that  the  rents  should  be  aeeum'tlated 
until  the  amount  of  the  accumulations  was  sufficient  to 
discharge  the  principal  money  due  on  mortgages  on  the 
eitate,  and  that  thereupon  the  trustees  should  piy  off  tho 
same.  And  he  declared  that  the  tenant  for  life  should 
nftbe  entitled  to  any  portion  of  the  rents  until  the  mort^ 
gages  had  been  paid  of. 

There  were  tuM  mortgages  on  the  eetate.  The  trustees 
accumulated  the  rents  and  paid  off  one  tnortgige.  The 
mortgagees  of  tJ^e  other  mortgage  in  1884  sofd  the  part  of 
the  estates  su^jtct  to  it  for  Uss  th'in  the  amount  of  thnr 
mor'g'ige  debt,  and  the  residue  wis  paid  off  out  of  the 
accumulations,  0^  which  a  surplus  still  rcnained. 

Utldj  that  tho  tenant  for  life  Wfts  eatittci  tj  be.  let  into 
possession  of  the  rtst  of  the  estates,  and  to  payment  of 
the  remainder  of  the  accumulations. 

Petition. 

This  was  a  petition  by  a  tenant  for  life  of  settled 
estates,  asking  that  he  might  be  let  into  possession  of  the 
estates. 

By  his  will,  dated  the  10th  of  August,  1863,  Fletcher, 
Lord  Grantley,  devised  all  his  real  estates  to  trustees  in 
fee  to  the  uses,  iu  the  erents  which  happened,  of 
Bichard  Brinsley  Norton  (afterwards  Lord  Grantley)  for 
life,  with  remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  the  use 
of  Charles  Grantley  Campbell  Norton  iu  fee.  And  the 
testator  directed  that  the  trustees  should  receive  and 
take  the  rents,  issues,  and  profits  of  his  estates,  and 
afttir  paying  thereout  from  time  to  time  the  interest 
payable  in  respect  ot  the  mortgages  and  incumbranoes 
affecting  the  same,  should  invest  the  renidue  as  therein 
mentioned,  so  that  it  might  accumulate  in  the  nature  of 
compound  interest  until  &he  amount  of  such  acoumula« 
tions  should  be  sufflcient  to  discharge   the  principal 

^  (a.)  Reported  by  J.  TavtrRAtf,  Esq.,  BarrlMetbat*L(i#« 
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CbvM. 


noD«7  daa  ia  rMp«el  of  the  mortgH**  ^i>'  ioeiim* 
b»D0f«9  ftod  fbftfc  iherfiipoii  the  tra^te^  eboiild  forth> 
vfth  pay  off  i^od  dincharge  the  eaaie.  And  be 
declared  that  R.  B.  K^rton^  or  the  peraoo  or  penona 
for  the  time  being  entitled  for  life  or  In  tail  to  the 
eatatea,  ahould  not  be  entitled  to  the  receipt  of  any  pari 
of  the  rente  and  proflta  nntil  the  mortf  agee  and  inoum- 
brancee  had  been  paid  oH  and  diaoharged. 

The  t'^aUtor  died  on  the  87th  of  Aa8*i*t,  1875. 

At  his  death  there  were  two  mortgagee,  one  for 
£75,000,  and  the  other  for  Ai»00O»  apoa  oertala  portiona 
of  his  eatatea. 

An  action  was  brought  by  B.  B.  Kf>rton,  who  attained 
the  age  of  twenty-one  on  the  Ist  of  Ootober,  1870,  for 
the  determination  of  certain  qneationa  npon  the  will. 

The  trnateea  aronmalated  the  a«rplaa  rente  and 
proflrjiy  and  in  1880  paid  off  the  mortgage  for  dll^OOO 
out  of  the  aocnmiilAtione, 

In  Jannary,  1884,  the  mortgagaea  for  471,000  gave 
notice  to  the  plaintiff,  the  traateee  of  the  will,  and 
0.  G.  0.  Norton,  to  pay  off  the  principal  monpy  and 
Interf'st  dne  on  their  mortgage,  and  that  in  default  they 
intended  to  sell  under  th  'Ir  pow^r  of  aale. 

By  an  order  of  the  15th  of  Febrnary,  1884,  made  In 
the  action,  the  judge  expreased  an  opinion  that  the 
trueteea  ought  not  to  take  any  steps  in  respect  to  the 
mortgagees'  notice,  but  t'>  allow  them  to  aot  npon  it. 

The  mortgagees  accordingly  sold  the  property,  subject 
to  the  mortgage,  for  £67,87  *i. 

The  balance  of  the  mortgage  debt  of  £75,000  war, 
under  en  order  dated  the  8rd  of  January,  1885,  paid  to 
the  mortgagees  out  of  the  accumulations.  Thus  all  the 
mortgages  and  incumbranoea  affeotiog  the  eatatea  were 
discharged. 

The  surplus  of  the  aoonmulationa  was  nald  Into  court. 

The  plaintiff  now  asked  that  be  might  be  let  Into 
posaeation  of  the  eatatea  remaining  nnsolJ,  and  that  the 
reeidae  of  the  fund  in  conrt  arising  from  the  aoenmu- 
lationai  after  pigment  of  ooats,  might  be  paid  oat  to 
him. 

W,  W,  Kar$Uh^,  Q.O.^  and  S.  5.  iforcf,  for  the  tenant 
for  life.— The  t«>nHnt'ror  life  Is  wntitlrd  to  the  poeaesfion 
of  the  uuKold  estNtfS.  The  testator  directed  the  accn- 
muliitlon  of  rents  for  the  purpose  of  pnying  off  the 
mortgagee,  not  to  recoup  the  Inheritance  if  the  estates 
flbonld  be  sold  to  pay  off  the  mortgage  debta.  The 
remainderman  baa  no  such  right  against  the  tenant  for 
life :  Tswari  ?.  Lawtnn,  82  W.  B  822,  L.  B.  18  £q. 
490 ;  Baf€m'tn  v.  Hotchkin,  10  BeaT.  426. 

Ctmem-Eardy^  Q.O.,  and  AUeDond^r^  for  tbe  nnain* 
derm'an.^The  aale  waa  made  at  the  request  of  tbe 
tenant  for  life.  [Paaaaoir,  J.— Suppose  he  had  sold 
under  the  Settled  Lind  Act»  1882  P]  He  would  hate 
been  a  trustee  for  all  partiea  Interested  under  section 
58.  [PiABaoK,  J. — Doea  that  amount  to  more  than  thnt 
be  Is  bound  to  sell  with  the  same  care  as  a  trustee  P] 
The  caae  of  In  re  KnatehhuU'»  Settled  E$f.ate$.  83  W.  B. 
10,  27  Qh.  D.  349,  shows  that  the  Aet  waa  not  intended 
to  change  the  rights  f'nter  $e  of  tenant  for  life  and 
remainderman.  In  Tewart  t.  Law9t>n  the  trust  was  to 
accnmulate  for  the  purpose  of  paying  off  the  testato/'ii 
drbts.  Here  the  trust  ii*  to  accumulate  unril  the  amount 
of  accumulations  In  sufllclent  to  pay  off  tbe  mortgage 
debts.  The  accumulAtioua  ought  to  be  employed  In 
recouping  the  inbeiitance. 

jrVAiaffeae,  for  the  IraataM  of  tha  will. 

ir.  W.  Ear9M$f  Q.O.,  in  reply. 

Piaaaoir,  J«  (after  reading  the  will,  and  ttatlng  tbe 
facta  above  aet  out,  oontinn«fd)  :^The  estates  are  now 
free  from  mortgagee  and  Incumbranoes ;  and,  aooord- 
iBgly,  there  ia  bow,  under  the  provlalona  of  the  will,  no 
jreMOPi  f9r  ^ccmj^nUtliif  tha  xentf^    ^iit  it  if  ooptwidad 


by  tbe  remalndermaa  that,  aaaaaof  tiM  aiortffaga  debts 
has  beea  paid  off  In  a  maanar  «nprw«idad  for  by  tha 
t-estator— >by  a  aale  of  tha  property  aal^eet  to  ii«'M;he 
accumulation  of  the  rente  ought  to  oo»tla«a  wncil  an 
amount  eqoal  to  that  raiaed  by  the  eale  la  obtained,  fct  the 
purpose  of  recouping  the  ioheritanae,  and  that  tba  tenant 
for  life  should  receive  the  interast  only.  Thaia  ia^  haw- 
evey,  uothiag  In  the  will  to  provide  for  what  baa  aotaally 
ooeurred.  The  testator  direola  that  tha  tanaiit  for  life 
ia  not  to  receive  any  part  of  the  rente  nnfeil  the  aartgagea 
have  been  paid  off.  Bat  eiaoa  the  daU  of  the  wttl  tha 
SetUed  Land  Act,  U8S»  baa  been  paeaad.  aud  Ma  of  the 
porpoeee  to  wbioh  tha  prooeeda  of  a  sala  by  Mia  tenant 
for  life  under  that  Aot  may  be  applied  la  tha  diaahatge 
of  inaumbranoea  affeoting  tha  iaharitaooa.  I  aea  no 
reason  why  the  prooeeda  of  a  aale  by  the  aaaetpagaes 
should  not  be  applied  for  the  aama  purpoaa.  If  the 
tMtHtor  had  Intended  the  rente  to  bo  acmamoiated  isr 
thaba^ufltof  the  remainderman  after  tha  mortgagee  had 
Oft-u  paid  ol^  he  bee  not  made  any  proviaiou  to  this 
efft-ct.  Having  regard  to  the  oaae  of  Tswart  r.  X'ttptM, 
which  was  similar  to  the  preaeat,  I  muat  dedde  that  the 
tenant  for  life  ia  entitled  to  the  poeaeesion  of  the  eatatea. 
The  aurplua  aooomulations  must,  I  think,  go  in  the 
same  way.  It  is  not  now  rfqoired  for  tbe  purpoee  fer 
which  tbe  rents  were  aocomulated.  I  have  feU  great 
dlfflcnlty  In  deciding  this  caae.  My  ra#/o  decidendi  ia 
that  the  mortgage  dt^hta  have  been  paid  oil  In  a  way 
different  from  that  which  the  teatator  intanded,  and  lie 
baa  not  provided  for  the  event. 

.Solicitors,  FladgaU  ^  Ffadffale;  Oapron,  Baitm$,S 
Oo.;  WhitdkerA  Woaberi. 


A  re  LaovxxB  Cms  ato  CpimrTT  IUqi  O91W 
Co.  (#.) 

/tet-^CvfnpanieB  Aet,  lb62,  f.  88,  au6-«ecl'0a  7. 

r^  Of  Uelt§  (f  a99otiaUnn  of  a  enmpany  pro9id»l  fM 
any  dftectcr  tkowdd  vamU  hi$  oJUsb  if  he  om»f^  U  ts 
«  memlmr,  and  thai  iht  remuntraticn  of  dirmU¥»  iAomW 
U  $i*th  a§  skouid  h$  dUermih^d  by  the  wowfny  ia 
penaroi  tne^iny.  The  eontfany  uhu  ordtmd  <a  is  laaaiMl 
«p  eompti^acri^  in  May,  1884. 

By  an  ayretmftU  d'iPd  tAe  lOfi  o/  May  M  Urn  Mm 
^•or,  onil  iuhtoq^iottUy  oonfirmod  6y  l^e  aoi»l,  iAe  ojkitd 
liqnidoJt^r  agrtid  to  mfl  aU  the  a9mt$  of  the  emnpatty  /or 
the  atim  a/  7su  d<f.  fa  Me  pound  on  t^  e^f'uif  fro9e^hk 
against  tht  eompoTfy.  TAa  eh4ef  ehrk^  hy  hi$  mrtifie^t 
CBrtified  tkat  the  ciaims  sti  jirtk  in  ike  lef  and  9iid 
$chtduki  had  been  alloired  agaitM  the  company^  but  that 
the  eiaim$  nt  forth  ia  (he  2nd  schedule  larre  aiUmed  to 
the  periona  thertin  named  for  their  /ee$  a$  dirnif^h 
and  wtre  payabfe  only  af%tr  QJHthe  other  creditore  of  the 
company  hmd  bcti  paid  in  /uU,  One  of  tho  dPhctof, 
who  tftae  not  freaet.!  u  h^n  the  ceriijieate  wo9  B'ttU'^,  fe*'^ 
out  a  $¥nimu>t*§  asking  that  the  tjiaal  liquid**ior  wig^^ 
be  oTiitrtd  to  pay  him  ths  dividtnU  of  7a.  Ikf .  e«  lAa  o9bt 
Jound  d**e  tu  him  fvr  free, 

B4dt  that  a  §um  dm  to  a  dir^dtor  f6r  ftm  teat  ««w» 
dv%  to  him  in  hi$  churati^r  of  o  mnnbor  *'  by  we^^/ 
dim'dtnd$, prf»JI($,  or  U/evirta^/'  within  aaMeMf •  7  e/ 
s^ft'On  88  oj  tlo  ivrnpanift  Aet^  1868,  and  m^^J* 
pvstponad  wttil  o/fcr  cAe  ifuUido  crtiUiun  hud  beta  paid 


(a.)  B^ppited  b7  a.  B.  Jura 


av^  Baq.»  BanifteMl* 
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BmOwh. 

Ijr  BB  LsiOMnia  C»o»  an»  O^iniTT  Eaoi  Oqursi  Oo. 

HioM  Qoi^Mr. 

Tbto  wtu  «  wotw  Mcea  «■!  by  lir,  0»««oa»  one  of 

t%e  for««r  diiMtoDi  of  the  ftbov*  oompaaj,  thai  tbe 

•fBobkl  H^iliter  aigbt  b<i  dirMUd  to  puj  to  him,  oal*-  of 

the  toMto  b  ftii  band*,  th«  avm  of  A76  I7t.  S^i.,  being  a 

divMrad  tlT*.  3d.  io  iho  poimd  apou  a  d«bt  of  £'i\i  <i>. 

|iffo«ri  bf  ItoapplieaBt,  oad allowed  agataat  thaooittp4iiy  ; 

tad,  if  MMwrj,  a  d«cUral4on  thai  the  atataaient  laade 

la  tha  ckM   drrk'a    oertiflisata,    dated    the    lath    of 

XmbK  1M4,  that  anah  debt  waa  oal/  pajable  after 

fgjmnAia  fall  of  tho  drbta  la  the  lat  aohedale  there- 

b,  aaf  inaaeoaa^  aad  tbat^  If  aeeeaaary,  the  aaid  oerti- 

fila  Bilgfat  bo  altered  or  Tarfed ;   and  that  the  aatd 

.  cfbfal  liqaldator  or   Ttaoaaa    Ribio«oit»   ^^ne  of    the 

mpoadcaia  Io  tba  aammooa,  might  pay  the  ooata  of  the 

•pplkaat. 

The  Lrfaaater  dob  aad  Ooantj  Baoe  Ooarae  Oo. 
(Uaited)  vaa  a  ooaapany*  iaeorporated  aader  the  Ooia- 
paalea  Aahs  with  artlolea  of  anaooiation. 

The  attfalaa  of  aaaoelation  oonraluedt  amoag  olhera, 

the  fettawlag  provtaioaa  :^Ari.  64  ««•▲»/  direotor  ahall 

faanta  hia  aJBee  of  direotor  if  he  shall  oeaae  to   be  a 

■enber.     Ait.  tf.— The  vprnQoeration  of  the  direotora 

far  their  aorvloae  ehali  be  each  aun  aa  the  com  pan  j,  in 

grarral  neettng,   may    from   time  to  time  detormlue, 

which  shall  be  divided  amongst  the  direotora  ia  auoh 

SMBDer  aa  they  abali  from  time  to  time  tbiuk  fit.     By 

a  raaalatloa  paaacd  at  a  general  meeting  of  the  shaie- 

bolirrsof  the  company,  held  on  the  26th  of  Deeember 

less,  the  sam  of  £800  was  Toted  to  the  directora  for 

duecion'   feea.       In    Hay,    1884,    the    company   waa 

ordered  to  be  wooud  cp  oompulaorily,  and  an  otBcial 

Jigofdafor.was  appointed.     By  an  agreement;  dated  the 

30th   of   May,    lr84,    and    made  between   the  official 

liquidator  of  the  one  part,  and  John  Robinaon  of  thd 

other  part,  the  offl'sial  liquidator  agreed,  subjoot  to  the 

approval  of  the  court,  to  sell,  and  John  Eobiuson  agreed 

to  patchaae,  ali  the  property  and  askots  of  the  oompduy, 

""aahttpot  to  the  exietiug   incuinbranoes  tbereou,  at  a 

pvioe  of  Id.  3d.  In  the  pound  npun  the  total  amount  of 

the  ciaiais  provesHe  against  the  company,  lu  addition  to 

the  jMjoeot  Jo  JuU  of  such  sums  as  by  lav  are  to  be 

paid    Xn    /all."      The     agreemeut     was     subaequeutiy 

asttctiooed  by  the  oonrt,  and  ordered  to  be  carried  into 

eif'^t.    The  ciiief  clerk,  by  his  certificate,  dated  the  13cli 

af  Vorember,  1884.  oertifled  that  the  debts  and  claims 

which  bad  been  allowed  were  set  forth  in  the  1st  aud 

Sad  aebedalee.     The  debts  lu  the   1st   schedule   were 

debts  doe  to  the  ordinary  creditors.    The  heading  of 

the   Sad   achedule  waa    as    follows:    "Debts    due   to 

ereditora  for  feea,  and   payable  only  after  payment  in 

fall  of  debts  In  the  let  schedule."     Mr.  Oannou,  one  of 

the  former  directors  of  the  company,  objected   to  the 

heading  of  the  3ud  sehedale  of  the  eertiftoato,  on  the 

ground  that  direcrors'   fees  were  not  sums  due  to  them 

**in  their  eharactor  of  members  of   the   company  by 

way  of    diTideude,  proflta,   or  other wiae,"   within   the 

woida  of  ftttb-eeeiion  7  of  aectiou  38  of  the  Coiupauies 

Act,   186/,  and«  therefore,  ought  not  to  be  poeipoued 

aatU  alter  the  payment  of  debts  due  to  the  ordiuary 

ctvditora.     He  aeoordingly  took  out  this  summons.     Jc 

ipprued  that  Mr.  Oiuuou  was  not  present  when  the 

erniAcato  was  digued,  and  that  he  uef  er  re«seifed  any 

latiee  to  setUe  the  same. 

The  aamaioaa  waa  adjoamed  lato  ooart. 

Sawfri,  Q,0.^  and  D,  L.  Alexamier^  for  the  applicant 
— Tie  words  "  or  otherwise  *'  in  sub-secUou  7  ot  section 
88  el  tin  Oompauies  Aet,  1862,  mUtft  metin  something 
9a^%sci«srf«  with  diwideuda  and  profits.  Beulion  88, 
if  cittads4  to  debts,  will  nut  iudude  a  saoi  due  to  m 
direaiof  fer  feea:  In  re  Ooerend^  Uurney,  ^  Go,,  Ex 
fmfU  QrmU,  14  W.  B.  1016,  L.  R.  1  Oh.  6zd ;  In  re  Wft 
^Mm^lmd  Mmk^  Mm  patrU  A-owaa,  27  W.  B.  869,  12 
ph.  J>*  8M.   Th0  palaigr  b^^inf^  bMQ  fl^.     Toted  fai 


parsoanoe  of  the  artlelee,  section  88  does  not  apply,  ai 
the  sum  voted  is  not  a  sum  due  "  by  way  of  dUldeadf, 
profits,  or  otherwise.''  A.lthoQgh  directors  are  g«4Qerally 
members  of  a  company,  there  is  nothing  in  the  act 
requiring  them  to  be  members,  and  the  salary  when 
voted  ia  due  to  them  in  theit  eharactor  of  directors,  and 
not  in  their  eharactor  of  members.  When  the  sum 
voted  to  them  is  ouee  duly  allooatod  to  them  it  bacoaas 
a  debt  due  to  th^m  aa  direotors.  and  recoverable  by 
action  at  law:  O'iO'i  v.  The  CUi^f^'^d  Fir$'BrirM  and 
PQ'Ury  Oo.  {U'HiM).  13  Vf.  H,  869.  8  H.  ft  0.  8M. 
It  is  not  enough  to  show  that  the  money  voted  is  4tte  to 
the  directors  as  members ;  ife  oioet  be  due  to  Ihaoi  ia 
their  character  of  members. 

C<Mfi$.  Hardy,  Q  0,^  and    (7eif«,    for    Eiblnaoa.-^ 

Directors  are  not  iiica  outsider*;  they  can uot.  recover 
their  fees:  Ef€y  r.  Tlie  Pi»sUive  Gnvernrii^nt  Sttnriky 
Lift  AWixa;^  Oo,  {U'nit'du  24  W.  tt.  338,  I  fix.  D. 
S6;  lhtn$Un  v.  Thti  Imperial  0<t$  Light  und  Oi^  Co., 
3  B.  ft  Ad.  185.  GriitefVi  e<Me  aud  the  case  of  f^s 
H'ett  of  England  Bank  were  both  canes  in  which  the 
debt  was  due  to  an  outsider,  and  not  to  %  member. 
AsHumiug  that  iu  the  case  of  a  golug  ooncera  a  direotor 
might  maiutaln  an  action  for  bis  remuneration,  ifc  does 
not  follow  that  in  the  wiudiog  up  his  salary  should  not 
be  postponed.  This  money  was  due  to  Mr.  Gannon  In 
bis  character  of  a  member  by  virtue  of  the  articles,  and, 
therefore,  this  case  Is  within  the  language  of  sab-seotion 
7  of  section  38. 

BveriU^  Q.O.^  ia  reply.— The  enm  voted  to  diraotort 
eao  be  paid  out  of  oapitel,  aad  this  shows  that  the  sam 
hi  a  debt,  since  it  could  not  be  paid  out  of  empitol  if  it 
was  anal'igeus  to  dividends  or  profits :  He  LuH»^y  6Fr««i.ffls 
00.,  20  W.  R.  519,  26  U  T.  N.  B.  678;  ifarvstf  UiM 
cofe,  20  W.  B.  408. 

PaABsoir,  J.,  after  stotiag  the  facta,  con  tinned  t^Tbe 
two  questions,  iheu,  upon  the  merito  which  were  urged, 
were  the«e — that  the  chief  cleik  was  mistaken  lu  sup- 
poniiig  that  these  dehte  ought  to  be  p(»stponed  to  the 
payment  of  the  debt^  due  to  the  general  oroditors  ;  and, 
secoudly,  even  if  that  were  uot  so,  ueverthelesii,  uuder 
an  agreemeut  which  had  been  entend  iuto  with  Mr. 
iiubiuion.  Who  had  bought  Irom  the  liquidator  the 
assets  or  the  compauy  on  condition  of  paying  a  aum 
eqa^l  to  7d.  3d.  iu  the  pouud  on  all  the  debts  due  from 
tlie  couipauy,  upon  the  terms  of  that  agreement,  the 
debts  lu  the  2ud  schedule,  whether  payable  ptiri 
puMa  or  not  with  the  dtbcs  iu  the  1st  schedul>>,  were 
entitled  to  7«.  31.  in  the  pouuri.  Toe  poiut  which.  I 
have  mentioued  firaC  I  will  take  first.  Tiie  question, 
shortly  steted,  is  this — whether,  in  the  winding  up  of  a 
couipauy,  which  is  not  solvent,  fees  due  to  dliectors  are 
to  be  paid  puri  paa$u  with  outaide  debts,  or  whether 
they  are  not  to  be  paid  uutil  all  the  outside  creditors 
have  been  paid  lu  full  P  It  is  certainly  a  very  eztra- 
ordiuttry  thiug  ttjat,  while  this  question  might  have  been 
raised  at  any  peiiod  within  the  last  tweuty  years,  it  baa 
uever  been  brought  before  the  court.  What  has 
happened  in  the  meautime — how  directors'  claims 
tor  lees  have  been  disposed  of^-l  do  not  know.  All 
parlies,  1  thiuk,  agree,  aud  £  agree  with  them,  that  the 
case  IS  to  he  uisposed  of  on  oue  sub-aeotiou  of  the  Oom- 
pauies Atit  ol  Ib62 — tiie  7  th  sub- sect  ion  of  the  S8th 
section.  [Eis  lord<*hip  read  the  aub*arccion,  aud  con- 
tluued  : — J  That  which  the  court  is  called  upon  now 
tor  the  flist  time  to  decide  is  this—'*  A  debt  due  to  a 
member  of  a  compauy  in  his  character  of  a  member  by 
way  of  divideuds,  profits,  or  otherwise.*^  Firi%  let  me 
see  what  the  position  of  these  directors  is.  Xu  the  artielei 
of  associa^ou  by  which  this  company  is  bound,  the 
managing  directors  were  to  be  members,  because  anyone 
appointed  to  be  a  director  Ttcated  his  office  it  he  ceiled 
^  be  •  «^ewber.    Thm  the  remvneraUoQ  W6«  <iT6»  i^ 
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High  Oovbt. 


Elliott  v.  NAZLsroini  Oollrby  Co. 


Hjok  Ooubi, 


tbia  way— ^  The  remanAratlon  of  the  direotora  for  their 
ierfioea  ahall  be  tnoh  a  ram  as  the  oompany  shaU,  in 
general  meeting,  from  time  to  time  determine,  which 
ahall  be  divided  amongst  the  directors  in  anch  manner 
as  they  shall  from  time  to  time  think  fit.**  There  was, 
therefore,  no  remuneration  fixed.  It  depended  entirely 
upon  the  goodwill  of  the  general  meeting  whether  any 
or  what  remuneration  was  given  to  the  directors. 

Now  In  one  of  the  cases  which  was  cited  to  me,  Dun9~ 
ion  db  Clarke  ▼.  The  Imperial  Oae  Light  and  Coke  Co.y 
Park,  J.,  says  this  (p.  138)— it  was  an  action  by  a  member 
of  a  corporation,  who  was  a  director,  against  the  company : 
— '*It  isnot  necessary  to  decide  whether  an  action  would 
lie  at  the  suit  of  a  servant  or  derk  employed  in  the 
trade    of   a  company  like  this,  under  a  contract  not 
sealed.    Here  the  character  of  the   party    for  whom 
remuneration  is  claimed  is  not  that  of  a  servant,  but 
of  a  manager.*'    And  in  a  very  recent  case  which  came 
before  the  Court  of  Appeal,  the  case  of  Button  t.  Weat 
Cork  Railway  Co,^  there  is  a  passage  in  Bowen,  L.J.'s, 
judgment  in  that  case  which  runs  thus :  **  Mr.  Hardy  has 
pressed  upon  us  the  fact  that  it  is  amply  within  the 
powers  of  an  ordinary  company  to  pay  away  money  for 
the  remuneration  of  its  directors  in  the  past.    I  do  not 
say  it  is  not  so  within  certain  limits.    But  what  is  the 
remuneration  of  directors  ?    I  think  it  is  pretty  clear 
that,  like  the  compensation  for  loss  of  the  services  of  the 
managing  director,  it  is  a  gratuity.    A  director  is  not 
a  servant.    He  is  a  person  who  is  doing  business  for  the 
company,   but  not  upon  ordinary  terms.      It  is  not 
Implied  from  the  mere  fact  that  he  is  a  director  that  he 
is  to  have  a  right  to  be  paid  for  it.    In  some  companies— 
not   in    railway    companies,  perhaps,   so  often   as    in 
other  companies,  but  in  some   companies — there  is  a 
special    provision    for   the    way  in    which    directors 
should  be   paid,  in  others    there    is    not.     If    there 
is    a  special    provision    for  the    way  in    which   they 
are  to  be  paid,  you  must  look  to  the  special  provision 
to  see  how  to  deal  with  it.    But  if  there  is  no  special 
provision,  their  payment  is  in  the  nature  of  a  gratuity,  as 
was  pointed  out  in  the  case  cited  by  Mr.  Gookson  of 
Dunaton  v.  Imperial  Oa$  Light  and  Coke  Co.    Directors 
under  these  circumstances    often  do  get  money,  but 
whenever  they  get  it,  it  is  in  the  nature  of  a  gratuity 
voted.*'     Kow   I  think  it  is  plain  from  that,  and  it  is 
plain  also  from  other  cases,  that  you  cannot  tr«at  the 
directors  as,  and  say  that  they  are  in  the  nature  of,  servants 
who  are  being  paid  for  their  services  in  the  way  In 
which  servants  are  paid.     It  seems  to  me,  on  the  con- 
trary, that  they  continue  members  of  the  company,  and 
I  prefer  to  call  them  working  members  of  the  company, 
who  get  paid  for  the  work  tbafc  they  do.     Mr.  Everitt, 
who  argued  this  case  for  Mr.  Cannon,  put  his  case  very 
fairly   in  this  way,  and  I  hope   I  shcdl  not  be  doing 
injustice  to  what  was  a  very  clear  and  able  agument  on 
the  subject.      He  says  this  :  *'  It  is  perfectly  true  that 
up  to  the  time  that  the  vote  was  passed  for  the  money 
the  directors  had  no  claim  for  it ;  it  may  be  remunera- 
tion, and  nothing  but  remuneration,  and  nothing  but 
expected  remuneration  up  to  that  time ;  but  when  the 
vote  is  passed,  the  money  becomes  due  to  the  directors ; 
it  is  then  a  debt,  a  debt  which  they  are  just  as  much 
entitled  to  be  paid  as  any  creditor  of  the  company  is 
entitled  to  be  paid  a  debt  that  is  due  to  him.    Then  it 
is  due  to  him  for  services  which  have  been  rendered ; 
it  is  due  for  work   done,  just  as    any   other   money 
which   they  have  paid  for  labour  performed  on  their 
behalf  is  also  due  for  work  done.     That  being  so,  it  is 
to  be  considered  as  due  to  the  member  in  his  personal 
capacity,  and  therefore  it  does  not  come  under  this 
section,  which  says  that  the  debt  which  is  not  to  come 
into  competition  with  outside  creditors  must  be  a  debt 
due  to  him  in  the  character  of  a  member."    There  it 
is  that  I  differ  from  Mr.  Everitt.    To  my  mind  the 
CUreototi  oitauiot  divMt  thetoieWeiof  their  diiracttt  •f 


members  of  the  company.  From  first  to  lMt,whi]il 
they  are  sitting  as  directors,  they  are  doing  their  worl 
in  the  capacity  of  members  and  working  members  of  thi 
company,  and  what  shows  it  to  my  mind  as  dearly  a 
can  be  is  the  ordinary  rule  which  is  to  be  founc 
actually  in  these  rules  themselves,  that  no  director  shsl 
vote  In  respect  of  any  question  arisijig  oat  of  a  contrsd 
in  which  he  may  be  interested,  and  if  he  does  so  vots, 
his  Tote  shall  not  be  counted.  They  separate,  therefoie 
entirely  the  business  a  director  is  doing  on  his  own 
account  from  the  business  that  he  does,  not  on  hli 
own  account,  but  on  account  of  the  company  generally. 
The  one  is  done  by  him  in  his  oapaoity  of  woridni 
member,  the  other  is  done  by  him  in  his  individiial 
capacity,  and  in  no  other  way.  Under  these  ciroam- 
stances  J  come  to  the  conclusion  that  this  is  strietti 
within  the  terms  of  the  section,  that  this  is  a  debt  due  to 
the  director  in  his  character  of  a  member,  and  that,  si 
such,  he  cannot  by  possibility  rank  pari  paaeu  with  tha 
outside  creditors.  I  do  not  think  It  la  necessary  for  na 
to  rely  on  the  words  ''or  otherwise."  The  words  **« 
otherwise"  are  undoubtedly  wide  enough  to  indnde  saok 
a  debt  as  this,  but  I  agree  with  Mr.  Everitt  in  thinking 
that  the  more  stringent  words  in  the  section,  and  those 
which  are  most  exclusive,  are  the  words  **ia  his  ohaiMtot 
of  a  member.** 

His  lordship  then  considered  the  agreement  between 
the  liquidator  and  Robinson,  and  held  that  there  wii 
nothing  in  it  which  altered  the  mode  of  payment  acooid- 
iugto  the  chief  derk's  certificate.  His  lordship  thoagfai 
that,  if  there  had  been,  it  would  not  Lave  been  a  proper 
agreement. 

Solicitors,  H,  Montagu  ;  Qeare^  Son^  ^  Pease  ;  BatfUi 
<fc  Pearce, 


Q.  B.  Div. 


Jdy  16. 


EujoTT  V.  NAiLaiojBrs  Colusbt  Co.  (a.) 

Negligence— Contract — Duty  of  vendor  of  good$  kwirdt 
eervant  of  vendee  —  Ooode  delivered  in  de/tdive 
carriage. 

The  d^fendante  delivered  coal  to  the  emploifert  of  the 
plaintiff  in  a  truck  hired  hy  the  defendanti  /r<Ma  a 
wagon  company.  The  plaintiff,  in  t?M  ordinary  eo^f'^ 
of  hie  dufy,  got  upon  tl^s  truck  to  unload  it,  vAen,  owing 
to  a  defect  in  the  truck,  he  was  injured.  In  an  ofi^ 
for  damages,  it  having  been  found  that  the  defect  extdei 
before  the  truck  was  eent  out  by  th*i  defendinie, 

Btld,  that  there  umm  a  duty  on  the  part  of  the  defend' 
ante  towards  the  plaintiff  to  see  that  the  truck  waejitjor 
the  purpose  for  which  it  was  to  he  used^  and  that,  thtft' 
fore,  the  defendants  were  liable. 

Motion  by  the  plaintiff  for  judgment  in  an  action  for 
damages  for  injuries  caused  to  him  by  the  defendants 
negligenoe. 

At  the  trial  before  Pollock,  B.,  it  appeared  that  the 
plaintiff  was  a  labourer  in  the  employ  of  the  Leicester 
Coal  Consumers  Co.,  bis  duty  being  to  unload  oosi 
from  thetrucks  in  which  it  was  sent.  The  defend- 
ants delivered  to  the  Midland  Bailway  Co.  at  a 
station  upon  their  line  a  truck  laden  with  coal  coowgo^" 
to  the  plaintiff's  employers.  This  truck  was  hired  ^ 
the  defendants  from  the  Midland  Wagon  ^•*^^ 
undertook  to  repair  the  tracks  let  out  by  them,  and  hea 
repairing  stations  and  inspectors  on  the  line  for  tn* 
purpose ;  but  the  defendants  were  in  the  habit,  for  weir 
own  convenience,  of  executing  trifling  repairs  themeeiw 
The  tiuck  in  question  was  delayed  for  six  weeks  upoutn« 


(a.)  Heported  by  W.  Moxok  BBOwmt,  Esq.,  Bsrrietst* 
at-XtolTtf 


YoLXXXTf.  i<M.«M«) 

THS  WBEKLT  RBPOST 

£R.                    r 

OonffffpA^nux. 

braaBwir. 

Oo«i*«»A»Mtti 

fke  fund  anm&g  aII  the  tastator^f  .gnmdobildreii  equally 

vbo  ahovld  be  lifliiff  at  tbe  death  of  Willlani.    The 

teatator  \>equeathfd  bia  penonal  estate  to  hie  irnttees 

«poik  tivfrt  t&  paj  over  tb«*  re»idae  in  fqaal  shares  onto 

and  amongit  sll  and  every  bis  said  sods  and  daoghterf, 

**■  And  in  csm  say  or  either  of  ray  said  sods  aud  daughters. 

•ball  dfpsrt  this  life  vitbout  leaviiif  any  children  or 

tStkWd  biB,  kr,  or  them  surTiving,  then  I  give,  devise, 

and  bf^sfsth  tbe  several  eaftates  and  interests,  to  which 

their  sUMfca  or  child  reapecUvely  would  have  been  en* 

tiOid  lader   tbSa    my   last    wiU«  if  living,  onto  my 

•afirfisg  sons  and    daughters  for  tbe  term  of  their 

lopeetlve  natural  Uvea,  and  after  their  deoeaaea,  re- 

yfditly,    then   I    give   their  reatMctive  abarea  unto 

Ikik  several   and     reapeotive    children,    their   beira, 

OKators,  adffliniatratora,  and  aaalgna.** 

Tkera   waa  ne  gift  over  on  the  death  of  aU   tbe 

iHtator*a   children  without  leaving  ebildren,  nor  was 

fters  any  reaidnary  gift.    The  teatatov  died  leaving  the 

a%bt  ^ildren  named  in  tbe  will  surviving  him.    Gharlea 

Bean,  tbe  bod,  died  in  1873,  having  survived  bis  wife, 

witbattt  having  bad  a  child.  At  his  death  the  only  children 

of  tbe  testator  who  were  living  were  Mary  Benn,  Susan 

Stans,and  Jonathan  Benn,     Oarollne  Baldwin  had  died 

§m  hk  Irfetime,  leaving  one  child,  Hsooah,  and  James 

:  Beau,  Bl'Sabetb  Cranage,  and  William  Benn  had    also 

:  «IbA  kaviDg  cfaildfeB   Uving  at  the    death  of  Charles 

SiBa,fbe  son. 

9Mb  tcMoiD,  which  waa  eomttienced  in  1877|  came  on 
JbrfostbrrcoDSideration  on  tbe  25th  of  February,  before 
Kftjt  J^  who,  without  giviog  any  reasons  of  his  own, 
falluvsd  a  pirviona  deci<«ion  of  Hall,  V.O.,  and  made  an 
aider  dcclariog  that  only  the  children  of  those  ohildren 
ol  tba  testator  who  survived  Charles  Benn,  the  son, 
WcsMB  entiiled  in  equal  abarea  per  s^trpei  to  the 
fNpetty  oaUed  *'Beav«ra." 

Mlaaaa,  Q.C^aad  LanfUMrihff,  Dor  the  appellanta, 
~   \  that  in  thia  wlU  '*  sarvivoia  "  aboold  ba  read 


Tba  fallawlaf  antfaorltlea  were  referred  to:-- fTtf'le 
V.  JbMsifssJ,  91  W.  R.  131,  L.  R.  8  Cb.  70;  Byte  J. 
Jfara^ea,  4  My.  k  Or.  S81 ;  Bodge  v.  Fo<4,  84  BeaY. 
S49;  Im  r$AnKi^9  Tru9f4,  18  W.  B.  912,  L.  B.   10 

Ba.  JSi;    Waht  v.    Vutah,  24  W.  R.   821,  2  Cb.    D. 

Md  I  ya  re  If  a/jhrr'a  F^faP,  It  Cb.  D.  205,  21  W.  B. 

B4r.  >44;  Lu€ena  r.  Luceua,  7  Cb.  D.   265,  26  W.  B. 

1^^887;  /•  ff«  H^H0r^9  BiMe,   18  Cb.  1>.  186,  80 

W.  B.  I>ig.  SSI :  BtekwHk  ▼•  titckwitk  25  W.  B.  282 ; 

Qmimum  v.  ^aocfinaa,  1  De  O.  ft  8m.  685. 

M'iim(€k^  Q.C.,  and  E.  8.  Ford,  ffatting$,  Q.O.,  and 
MM/tigom,  W.  PeaTMi^  Q,0,,  and  V.  Hawkina,  Eaai- 
iw*^  Va«rf%ovse,  and  Sit  A,  Watton,  appeared  for 
olUir  parties^  bat  wan  not  called  upon  to  argue. 

Caami,  I*J.— This  ia  in  form  an  appeal  from  an  ordex 

af  S^»  J.,  bat  aaba  aimply  followed  a  previous  decision 

of  Ban,  TOl,  without  giviug  any  opinion  of  his  owd,  it 

is  leally  an  appeal  from  Hall,  Y.C,  the  reaaona  for  whose 

dedalbii  w«  do  not  know.    The  queation  is  one  of  tbe 

ceaetracfioD  of  a  alanse  of  aconier.    Tbe  testator  did  not 

give  bia  real  catata  in  shares  among  bis  obildreo,  but 

geve  speciBrd  eatatea  to  bis  seven  children  respectively 

IsttbitirKapectiva  lives,  with   limitatioua  over  to  their 

myu>tiva  cbildfeB.    Then  followed  this  general  clause. 

{Bis    lardahip    read    tbe    claase,    and    cootiuued : — ] 

<Mes  BettDy  ona  of  tbe  sona,  died  without  ever  having 

Vidacbild.     At  bia  death  there  were  living  three  of 

fta  tntator'a  children.     The  others  bad   died  in   the 

^UcHms  al  Cbarlea,  leaving  children,  and  the  question  is, 

te  %baa  tbe  estate   deviled   to   Cbarlea   for   life  now 

^*l>*9u  It  ia  to  be  obaerved  that  by  tbe  clause  of 

■ttiao,  fba  teatator,  after  tbe  respective  deaths  of  the 

cblldftn  ifscUbid  aa  bia  surviving  sons  and  daughters, 

gftvas  «|lMii  Mpeotiva  abarea"    to  their   xespeotive 

«hUdiflB.    Tba  czpieMioa  "thebr  xeapecUve  shares" 


q»ost  natorallj  denotes  tba  sharea  which  they  raspeoftve^ 
took  for  life,  and  this  mi&es  against  tba  obtim  of  tb^ 
<^i]dren  of  a  son  or  daughter  who  oevef  took  au  estate 
for  life.  But,  in  my  opfnton,  tbe  construction  of  tbe 
dAUse  does  not  torn  upon  any  thing  so  minute  as  that. 
*' Surviving"  means  litltig  beyond  some  period.  Raw, 
the  true  rule  for  construing  a  will  is,  that  if  a  rule  baa 
been  laid  down  fixing,  in  the  absence  of  any  expressed 
intention,  the  meaning  of  a  word,  then  that  meaning  ia 
to  be  given  to  it,  unless  there  is  something  in  tbe  context 
tp  vary  tbe  meaning ;  and  if  no  snob  deftuite  irule  hac 
lieen  laid  down,  then  the  words  are  to  be  taken  In  their 
iiatural  sense.  There  is  no  oanon  aa  to  the  period  to 
which  survivorship  is  to  be  referred,  exoept  that  in  an 
immediate  gift  it  is  to  be  r^erred  to  the  death  of  the  testa- 
tor,  and  if  there  is  a  life  estate,  then  to  tbe  determination 
of  tbe  life  estate.  Here  tbe  natural  meaning  of  '*  sui^ 
viving  "*  is,  living  at  tbe  deatii  of  the  child,  the  estate 
devised  to  whom  for  life  is  given  over  on  bis  deaths 

It  is  said  that  the  intention  of  the  testator  is  shown 
lo  be  that  tbe  clause  sboald  be  oonstrued  otherwise.  If 
such  an  intention  is  sutBcieatly  indicated^  eifecl  ought 
to  t>e  given  to  it.  Bat,  in  my  opinion,  to  read  '*  ear* 
fiving  "  as  meaning  **  others"  would  defeat  the  intention, 
for  the  clause  of  accruer  is  to  take  effect  only  in  the 
event  of  a  child  dying  without  leaving  any  ohUd  him 
surviving.  Tbe  word  surviving  must  there  be  read  in 
ita  natural  sense,  and  to  give  it  another  aensa  ia  the 
same  clause  would  be  a  forced  oonstrnction* 

It  is  said  that,  when  all  the  shaiee  are  settled^  and 
there  ia  a  general  clause  of  aooruer  on  the  death  of  the 
tenant  fox  life  without  children,  the  accrued  sharea  being 
settled  in  the  same  way  as  the  original  shares,  that  is  a 
sufficient  indication  of  intention  that  ''stifvivors** 
means  "  others."  I  am  not  aware  of  any  such  rule. 
Ko  doubt  such  a  scheme  of  dispositioq  tenda  in  favour  of 
the  view  contf  nded  for,  and  when  it  is  followed  by  a 
gift  over  in  the  event  of  all  dying  without  Issue,  there  Is 
sulBciont  evidence  of  an  intention  not  to  use  the  word 
^  survivors  "  in  its  proper  sense,  but  whether  a  scheme 
of  disposition  of  this  kind,  without  a  gift  over,  is  suffi- 
cient evidence  of  such  an  intentloo  is  a  very  different 
matter.  WaiU  v.  L*tUe»joood  was  relied  on  by  the 
appellants,  and  tbe  opinion  of  Lord  8ttll>ome  is  entitled 
to  great  weight ;  but,  in  that  case,  there  was  not  only  a 
settlement  of  the  shares,  but  also  a  gift  over.  It  is  said 
that  Lord  Selbome  did  not  rely  on  the  gift  over,  but  I 
do  not  collect  that  from  his  Judgment.  The  settlement 
of  the  shares  is,  no  doubt.  Important,  but  I  think  that  he 
mainly  relied  on  tbe  gift  over.  In  Lueena  v.  Luetna 
the  residue  was  giveu  to  the  testator's  children  equally, 
the  sons  taking  their  abaree  absolutely,  the  sharea  of 
daughters  being  settled.  Then  there  waa  a  gift  over  of 
the  shares  of  children  dying  under  oertain  circumstances 
to  his  surviving  children  in  tbe  same  manner  as  was 
provided  with  respect  to  their  orlgipal  sbaies,  and  there 
was  a  gift  over  in  case  of  the  death  of  all  his  children 
without  issue.  It  was  held  that  there  waa  enough  to 
prevent  the  word  **  surviving  ^  from  having  its  UAtural 
meaning.  The  Master  of  the  Bolls  held  that  surviving 
children  meant  those  who  survived  in  person,  or  flgura* 
tively  in  issue  taking  an  interest  under  the  will.  Tbe 
Court  of  Appeal  agreed  with  the  Master  of  the  Bolls 
that  the  word  ** surviving*'  was  not  to  be  taken  in  its 
strict  sense,  but  consideked  that  sons  who  did  not  survive 
either  personally  or  in  issue  taking  an  interest  under 
the  will  were  let  in.  The  court  said,  **Tlie  fact  of 
ahares  being  settled,  and  the  fact  of  the  ultimate  gift 
over  being  ouly  to  arise  In  tbe  event  of  a  failure  of  all 
children  and  issue  who  are  objects  of  the  testator's 
bounty,  are  oircumstances  each  of  which  may  properly 
be  relied  upon  as  showing  that  *  survivors '  is  not  to 
reoeive  its  strict  construction.  Each  of  these  oircum* 
stances  exists  in  tbe  present  case.  If,  with  the  gift 
standing  as  it  does,  there  had  been  no  Mttlement  of  tbe 
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Pbitt  Codkcil. 
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Pjuvt  OomrcxL. 


Vtibs  Cottnca. 


Feb«84,  26;  Mazoh  17. 

CojoasuBioNEBS  OF  Fbbnch  Hoek  v.  Hugo,    {a.) 

{On  appeal  from  the  SuprefM  Oourt  of  the  Cape  of 

Good  Hope)* 

Boman   Dutch  law—  Waier-^'Freaeription'^Licence^ 

Bighia  of  riparian  ovmera. 

The  fact  that  the  u$er  and  enjoyment  of  water 
originated  in  a  lieonce,  unieaSt  from  the  eomtruction 
of  the  document^  it  appeare  that  a  preoarioue  enjoyment 
woe  intended^  doee  not  prevent  a  tiUe  thenio  being 
acquired  by  preaeription  when  the  due  period  ofpreacrip- 
turn  haa  dapaed.  When  once  acquired^  auch  title  cannot 
he  hit  hy  any  act  ahort  of  furrencier— e.g.,  hy  applying 
for  a  aecond  licence,  though  auch  an  application  might 
have  made  the  uaer  preoarioua^  apart  from  the  title  hy 
preaeription. 

It  ia  very  doubtful  whether  hy  the  Boman  Dutch  law 
the  owner  of  the  aource  of  a  atream  haa  exduaive 
dominion  over  iia  watera,  or  wh^her  the  righia  of 
riparian  ownera  are  not  analogoua  to  thoae  under 
Engliah  law. 

Miner  V.  GilmoDr,  7  W.  B.  328,  18  Moo.  P.  G.  13], 
and  Van  Breda  v.  Silberbauer,  18  W.  B.  656,  L.  B.  3 
P.  0.  99,  approved. 

This  was  an  appeal  from  the  Supreme  Oourt  of  the 
Gape  of  Good  Hope,  which,  by  a  judgment  dated  the 
29th  of  June,  1883,  had  decided  in  favour  of  the  re- 
spondent in  an  action  brought  against  him  hj  the  appel- 
lants to  establish  their  rights  in  respects  of  certain  water- 
courses within  their  municipality,  and  for  an  interdict 
to  restrain  the  respondent  from  interfering  with  the 
■ame. 

The  facts  and  pleadings  sul&oienilj  appear  in  their 
lordships'  judgment 

Beidf  Q,0,,  and  Maehameaat  for  the  appellant,  argued 
that  the  respondent,  and  his  father  before  him,  had  been 
mere  licensees,  and  had  no  basis  of  a  claim  either  bj 
grant  or  prescription.  As  to  the  absolute  right  of  the 
Crown  to  springs  which  took  their  source  in  Crown 
lands:  Justinian's  Code,  bk.  3,  tit.  34,  ss.  10,  4,  6; 
Voet,  Tol.  1,  bk.  8,  tit  3,  s.  6,  and  tit  4,  s.  14  ; 
Burge's  Commentaries  on  Colonial  Law,  toI.  3,  p.  421  i 
Merlin's  B^pertoire  da  Jurisprudence,  tit.  Cours  d'ean, 
Tol.  4,  p.  42  ;  Touillier,  Droit  Cifil,  toL  3,  c.  2,  ss.  181 
—133 ;  Code  Civil,  art.  641 ;  Bttief  ▼.  Louw,  Buchanan's 
Beports,  1874,  pt  4,  pp.  165,  176  ;  Mouton  t.  Van  der 
Merwe,  Buch.,  1876,  pt.  1,  p.  18  ;  Van  Breda  t.  Silber- 
bauer, IB  W.  B.  553,  L.  B.  3  P.  C.  99;  Vermaakr. 
Paimer,  Buch.,  1876,  pp.  32,  33.  As  to  ;he  nature  of 
the  licenoe  and  the  presumption  that  it  is  reyooable,  see 
Yoet,  bk.  8,  tit  2,  s.  2 ;  Van  Leeuwen's  Commentaries, 
bk.  2,  c.  19,  e.  5. 

They  also  referred  to  Digest,  bk.  43,  tit  26,  s.  12 ;  and 
note  by  Yoet,  bk.  43,  tit.  26,  s.  3 ;  Digest,  bk.  8,  tit  3,  s. 
37 ;  Angell  on  Watercourses,  6th  ed.,  s.  213  (citing  Pcrrin 
T.  Oarfield,  37  Verm.  804,  and  Tracy  v.  Atherton,  36 
Verm.  503);  the  Cape  Ordinance  of  1805,  cited  from 
the  present  case  as  reported  below  in  2  Juta's  Cape  of 
Good  Hope  Oases,  p.  240a ;  De  Wet  v.  Cloeie,  1  Menzles, 
407 ;  Wood  t.  LeadbiUer,  13  M.  &  W.  843. 

Qaiaford  Bruce,  Q.O.,  and  Elton,  for  the  respondent, 
were  not  called  upon. 

The  judgment  of  their  lordships  (Lord  Blaoxbobit, 
Sir  BabnbsPbaoocx,  Sir  RobbbtP.  Collibr,  Sir  Biokabo 
CouoH,  and  Sir  Abthxjb  Hobhousb)  was  deli?ered  by 

i 

(a.)  Beported  by  J.  M.  Collybb,  Esq.,  Barrister.at-Ifaw. 


Lord  Blaokbubn.— This  is  an  appeal  hy  the  plaintifEs 
below  against  a  judgment  of  the  Supreme  Ooort  of  Good 
Hope,  by  which  ''the  oourt  doth  grant  Jadg^ment  for  the 
defendant  upon  the  prayer  for  a  Seolaration  of  rights  in 
the  claim  on  oon?ention|  and  abeolation  from  the 
instance  upon  the  remainder  of  the  declaration,  also 
absolution  from  the  instance  upon  the  claim  in  reoon- 
▼ention."  There  is  no  appeal  on  the  part  of  the  de« 
fendant 

The  plaintiffs,  in  their  deolaratioii»  hy  the  3rd  para- 
graph, allege  that  the  €k)fernment  of    this  colony,  on 
the  28th  of  Noyember,  1881,  vested  in  the  plaintiffs  the 
sole  right  to  use  the  water  of  two  springs  which  arise  la 
the  French  Hoek  mountains  on  Crown  lands  adjoining 
certain  municipal  lands  (that  ip,  the  aprings  marked  on 
a  plan,  used  at  the  trial  and  printed  at  p.  24  of  the 
record,  by  the  letters  M  and  N),  and  to  lead  the  said 
water  oTcr  and  from  the  said    Crown    lands    (refer- 
ring for    their    title   to    a    document   No.  4   in  the 
record),    and   the    plaintiifM    are   aolelj     entitled   to 
use  and  lead  the  said  water  of  the  said  eprfngs.     The 
oourt  in  the  colony  did  not  think  it  neoeeaary  to  decide 
whether,  even  on  the  supposition  that  the  GoTem  rnent 
of  the  colony  had  the  power  to  rest  each  a  right  in  the 
plaintiffs,  they  had  effectually  done  so  by  the  document, 
and  their  lordships  do  not  inquire  how  this  was.     It  ia 
probable  that,  if  the  c^e  had  been  decided  in  favour  of 
the  defendant  on  such  a  ground,  the  result  would  be 
that  the  Goyernment  would  have  made  a  formal  grant, 
and  the  whole  question  would  have  had  to  be  raised  on  a 
future  occasion.     By  the  4th  and  5th  paragraphs  it  is 
alleged  that  the  plaintiffs  had  led  the  said  water  of  the 
said  springs  on  and  into  the  said  village  by  means  of 
certain  watercourses;  and  that  the  defendant  has,  at 
various  times  between  November  and  December,  1882, 
broken  and  injured  the  said  watercourseb,  and  diverted 
the  said  watercourses  for  his  use,  and  claims  a  right  ao 
to  do.    And  they  claim  damages^  a  declaration  of  right, 
and  an  injunction. 

The  defendant  pleads  four  pleas.    The  first  plea  is  aa 
follows: — "1..  He  admits  the  allegations   in  the  Ist 
paragraph.    He  admits  that  the  water  in  question  does 
rise  on  Crown  lands,  but  he  denies  all  the  other  alie^- 
tions  contained  in  the  2nd,  3rd,  4th,  5th,  emd  0th  para- 
graphs of  the  declaration.      2.  The  water  in   dispute, 
which  rests  upon  the  said  Crown  lands  in  the  French 
Hoek  mountains,  is  a  perennial  stream,  and,  previous  to 
the  year  1820,  the  said  water  flowed,  in  a  natural  and 
defined  channel,  from  the  said  Crown  lands  on  to  and 
over  certain  farms,    now  called   '  Modder  Yallei '  and 
'  Amandel  Bivier,'  and  thence  into  the  ^  Bivier  bonder 
End,'  and  had  so  flowed  from  time  immemorial.    3.  By 
a  resolution  of  the  Court  of  Landdrost  and  Heemraden, 
cated  the  7th  of  August,  1820,  the  right  was  given  to  one 
)aniel  Hugo,  the  father  of  the  defendant,  and  the  then 
owner  of  the  portion  of  the  farm  '  Cabriere  '  now  owned 
by  the  defendant,  and  also  the  then  owner  of  the  farm 
*  Modder  Yallei '  aforesaid,  to  divert  the  said  water  from 
its  natural  channel,  and  to  lead  it  on  to  his  said  farm 
'  Cabriere '  for  purposes  of  irrigation  and  otherwise,  a 
copy  of  which  resolution  is  to  the  said  pleas  annexed, 
marked  A.     4.   The  said  Daniel  Hugo  did  thereafter 
divert  the  said  place  of  diversion,  for  a  distance  of  about 
five  miles,  over  a  high  ridge  in  the  mountains,  and  thence 
over  Crown  lands  and  over  a  piece  of  land  which  the  said 
Daniel  Hugo  was  compelled  to  purchase  from  one  Lotter, 
in  order  to  convey  the  said  water  across  it  and  thence  on 
to  the  safd  farm  'Cabriere.'     5.  The  said  water  there- 
upon flowed  in  the  new  channel  so  constructed,  and  the 
whole  of  the  said  water  was  uninterruptedly  used  ani 
enjoyed  by  the  said  Daniel  Hugo  and  by  his  son,  the 
present  defendant,  when  he  became  owner  of  the  farm 
'  Cabriere,'  for  a  period  longer  than  the  period  of  pre- 
scription." 

It  ia  not  necessary  to  rend  the  aeoond  plea,    l^e  thitd 
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(Ua    Ii  m  fxSkma>^**l.  He  begs  1mt«  to  Mfor  this 

bo&ovzable  •out  to  the  allegatloi&B  Mnteinad  in  the  2ndy 

3ffd,  and  4t]i  pn«nipb«  of  hie  first  plee.    S.  The  water 

DOW  In  diipBts  hae  ooatinaed  to  nm  in  the  said  new 

dumnel  eMrdSses  the  oonstmotion  of  the  said  okannel 

by  tfa«  tmd  Dudtl  Haco  in  the  year  1830.    3.  The  said 

oiiainMl  im  teeome  the  natnnd  waterooorse  of  a  pablic 

-pmnaaM  ttimm,    4.  The  defendant  is  a  riparian  owner 

of  laad  tknmgfi  whioh  the  said  stream  has  flowed  since 

tiiadsto  alsffeeaid.     5.  The  defendant  has  not,  between 

tbs  SMBths  of  NoTomber  and  Deoember,  188S,  need  more 

thn  a  Rflsonable  quantity  of  the  water  of  the  said  stream, 

aatf  k  entitled,  by  Tirtoa  of  the  premises,  to  use  a  reason- 

sUs  qaantity  tfaeraof." 

It  ie  not  aeoesaary  to  read  the  fourth  plea. 

fbr  a  alaim  In  raoonYeation,  the  plaintifl  in  reoonTen- 

tioii  (deieadant  in  oonventlon}  says  as  follows : — "  !•  To 

avoid  prolixity,  he  adcs  leaTe  to  refer  this  honourable 

eoojt  to  aQ  the  matters  and  things  in  his  several  pleas 

set  forth.     S.  Bj  Tirtne  of  the  said  matters  he  is  entitled 

to  a  xeaaonaUe  share  of  the  said  water  flowing  in  the 

aaid  new  channel  aoroea  the  manidpel  lands,  and  across 

tiie  pieee  of  ground  formerly  owned  by  one  Lotter,  and 

booght  by  the  said  Daniel  Hugo,  as  in  the  4th  paragraph 

of  the  first  plea  stated,  and  whioh  land  is  now  owned  by 

the  defeadant,  and  thence  on  to  the  said  farm  *  Gabriere.' 

3»  At  divers  times  daring  the  months  of  No?ember  and 

I>eeraBber,1881,  and  the  months  of  January  and  February, 

1882,  and  alio  during    the  months  of  November  and 

Deoember,  1882,  the  defendants  in  reconvention  (plalntifls 

in  eonveatioa}  by  themselves,  their  servants  or  agents, 

wroagfaBy  appropriated  the  whole  of  the  said  water  for 

BonJeipal  purposes  and  otherwise,  and  deprived  him  of  a 

reaeonable  share  or  any  share  of  the  said  water,  and 

diverted  the  said  water  from  its  channel  and  allowed  it 

to  ran  to  waste.     The  plaintifl  in  reconvention  claims :— • 

(a.)  The  sma  of  £200  as  damages  for  the  said  wrongful 

aoka  ot  the  defendants.     (6.)  An  interdict  restraining  the 

defendants  tn  rseonvention,  in  their  said  capacity,  from 

again  interfering  with  or  depriving  the  plaintifl  of  the 

use  of  a  rsssoDsble  share  of  the  said  water,  (c.)  The  oosts 

in  leeoDfentiaa." 

The  CSM  Justice  of  the  colony  says  quite  accurately, 

"  Then  is  ao  evidence  on  behalf  of  the  plaintifls  to  show 

thai  th^  have  any  fights  whstever  in  respect  of  the 

Ghurefawaidens'  furrow,  or  even  that  they  have  a  bare 

possession  ot  or  control  over  the  same,"  so  that  the  aver- 

meat  in  the  3id  paragraph  of  the  declaration  on  which 

the  daim  for  damages  rests  Is  not  proved.     "  And,"  he 

pnceeds^  "on  the  other  hand,  there  is  no  evidence  on 

behalf  of  the  defendant  to  show  that  the  plaintifls  did  at 

saj  time  appropriate  any  portion  of  the  water  in  dispute 

to  moaictpal  purposes,"  so  that  the  defendant  has  failed 

OB  the  averment  on  which  he  based  his  claim  in  reeon- 

veation.    Against  this  the  defendant  has  not  appealed. 

Bat  this  leaves  the  snbstantisl  question — whether  the 

plslatiib  have  shown  an  ezdosive  right  in  the  Grown  or 

tkcir  grantees  to   the  whole  water  of    those  springs 

sgsiBst  the  defendantS'-'nndisposed  of. 

It  ii  convenient   now  to  state  the  facts  appearing 

OB  the  evidence  and  documents.     The  French  Hoek 

siOBntains  form  a  watershed  from  whioh  several  small 

bat  perenntai  streams  of  water  flow  to  the  north-east 

tad  south-west.      At  the   foot    of    these  mountains, 

OS  the    south  -  west    side,    lies     the    field  -  cometcy 

d  French   Boek.    The  farms  "Gabriere"  and    *'La 

Ootts  "  are  aitnated  within  the  field-cornetcy  of  French 

Botk  on  the  south-west  of  the  mountains.    In  the  year 

ISlt  the  f^nn  "  Oabriere  "  belonged  to  one  P.  le  Houx, 

sBd  the  farm  "  La  Ootte  "  to  one  P.  dn  Toil.    Disputee 

hsrisg  arisen  between  them  as  to  their  respective  rights 

to  MBie  ef  the  streams  of  water  flowing  from  the  French 

Heck  MBatahia  over  the  farm    "La  Ck>tte"  on  to 

"Cahnen,''aa  aefeioB  to  try  thehr  rights  was  brought 

^m  the  3oaid  of    Laaddrost  and  Heemraden  of 


Stellenbpsoh  in  1819,  with  the  result,  amongst  others, 
that  upon  the  report  of  a  committee  of  two  of  their 
number,  0.  J.  Briers  and  F.  R.  L.  Neethling,  the 
watercourse  known  as  the  ''private  stream'^  was 
allotted  to  the  owner  of  "Oabriere,"  certain  other  water 
was  allotted  to  the  owner  of  "  La  Ootte,"  and  the  latter 
was  ordered  to  pay  the  costs  of  suit.  In  1820,  Daniel  Hugo, 
now  deceased  (who  was  the  father  of  the  now  defendant, 
though  the  relationship  seems  immaterial),  became  the 
owner  of  Oabriere.  Subsequently  thie  farm  was  divided 
into  three  portions.  One  portion  became  the  property 
of  Johannee  Stephanns  Hugo  in  1846.  Another,  it  doce 
not  clearly  appear  when,  but  before  1855,  was  bought  by 
Btephanus  Hanman  (a  witness  called  for  the  plaintifl), 
and  by  him  eold  in  erven  or  village  allotments,  which 
now  constitute  the  greater  portion  ot  the  adjoining 
villagee  of  French  Hoek  and  Boubaiz.  The  third 
portion  was  retained  by  Daniel  HugO|  and  was 
purchased  by  the  now  defendant.  It  is  in  respect  of 
this  last  portion  of  Oabriere  that  the  prescriptive  right 
to  the  springs  H  and  N  is  pleaded  in  the  first  plea.  On 
the  division  of  the  farm  each  portion,  when  severed 
from  the  rest,  acquired  a  right  to  a  portion  of  the  water 
which  naturally  flowed  down  the  private  stream,  whioh, 
In  1819,  had  been  allotted  to  Oabriere.  Daniel  Hugo 
retained  a  portion  of  that  water  in  respect  of  that  portion 
of  Oabriere  which  he  retained,  and  that  has  passed  to 
the  defendant  as  the  pnrohaser  of  that  last  portion. 
There  is  not  any  queetion  raised  in  this  cause  as  to 
those  facts,  nor  an  to  what  the  proportions  are  in  which 
this  natural  water  has  to  be  divided  amongst  these 
diflerent  parties.  The  action  is  in  reepeot  of  the  water 
of  two  springs,  whioh  on  the  plan  are  marked  M  and  N. 
Those  springs  rise  \a  Crown  land,  which  is  not  within 
the  municipal  boundary  of  the  municipality  since  created. 

In  1820,  the  water  of  those  springs  flowed  In  what 
appears  to  have  been  its  natural  course  down  on  the 
eastern  side  of  the  French  Hoek  mountains.  It  is 
perfectly  clear  that  at  that  time  the  proprietor  of 
Oabriere,  on  the  weetem  eide  of  the  mountains,  had  not, 
as  such,  any  right  to  the  water  of  these  two  streams. 
Nor  any  right  to  out  a  course  in  land,  whether  belonging 
to  the  Orown  or  to  subjects,  not  belcnaing  to  him. 
But  there  was  nothing  to  prevent  hie  aoqainng  a  right  so 
to  do,  either  by  a  title  actually  created  by  those  who  had 
the  right,  or  by  user,  as  of  right,  neo  dam  nee  vi  neo  pre- 
corio,  for  a  period  longer  than  the  period  of  prescription* 

A  queetion  ot  considerable  general  importance  was 
discussed  at  the  bar  as  to  who  the  persona  were  who  had 
in  1820  the  right  to  the  water. 

In  Miner  v.  Oilmmr,  7  W.  B.  328,  12  Moo.  P.  0. 131, 
this  Board  had  to  dedde  as  to  the  Canadian  law,  which  is 
founded  on  the  old  French  law,  not  on  that  law  as  altered 
by  the  Code  Napoleon  ;  and  Lord  ^ingsdown,  in  deliver* 
ing  the  judgment,  used,  at  p.  156,  expressions  which  have 
been  often  cited,and  always  with  approval.  He  said : — "It 
did  not  appear  that,  for  the  purposes  of  this  case,  any 
material  dietinction  exists  between  the  French  and  the 
English  law.  By  the  general  law  applicable  to  running 
streams,  every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  the  water  flowing  past 
his  land— 'for  instance,  to  the  reasonable  use  of  the  water 
for  his  domestic  purposee  and  for  his  cattle,  and  this 
without  regard  to  the  eflect  which  suoh  use  may  have,  in 
case  of  a  deficiency,  upon  proprietors  lower  down  the 
stream.  But,  further,  he  has  a  right  to  the  use  of  it  for 
any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it,  provided  he  doee  not  thereby  interfere  with  the 
rights  of  other  proprietors,  either  above  or  below  him. 
Subject  to  this  condition,  he  may  dam  up  the  stream  for 
the  purpose  of  a  mill,  or  divert  the  water  for  the  pur- 
pose of  irrigation.  But  he  has  no  right  to  interrupt  the 
regular  flow  of  the  stream,  if  he  thereby  interferee  with 
the  lawful  use  of  the  water  by  other  proprietors,  and 
infliots  upon  them  a  sensible  injury," 
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If  th«  rule  of  Datoh  Boman  law  which  gofornt  the 
Gape  was  the  Bam6  aa  the  nde  thna  laid  dowDi  Daniel 
Hugo  oonld  not  lawfully  diTert  the  water  of  thoae  two 
flprlngfl  if  any  riparian  proprietor  on  the  eastern  side  of 
the  mountains  would  sustain  a  sensible  injury  from  his 
so  doing.  That  is  to  say,  that  riparian  proprietor  would 
haTe  had  a  right  to  bring  an  action  against  him  for  so 
doing,  and  make  him  cease  to  do  it.  Mr.  Mackamess,  in  an 
argument  which  showed  great  research  on  his  part,  con- 
tended that,  by  the  Butch  Roman  law,  the  owner  of  the 
land  in  which  a  fountain  arises  has  the  absolute  right  to 
dispose  of  the  water  in  what  way  he  pleases,  and  that 
though  there  is  an  obligation  on  the  owner  of  the  land 
,  below  to  receive  the  water  which  in  the  course  of  nature 
flows  down  upon  him,  though  it  may  be  a  nuisance  to 
him,  there  is  no  oorreeponding  right  on  his  side  to  insist 
on  its  continuing  to  flow  down  to  him  if  it  is  a  benefit, 
and  that  the  owner  of  the  land  in  which  the  fountain 
arises  may,  if  it  suits  his  purposes,  and  if  there  is  no 
physical  obstacle  to  his  doing  so,  send  the  water  away  in 
another  direction,  though  he  thereby  leaves  the  lower 
riparian  proprietor's  land  below  to  perish  of  thirst,  unless 
something  has  occurred,  either  by  actual  grant  or  by 
prescription,  to  cseate  a  serritude  in  favour  of  that 
riparian  owner  against  the  owner  of  the  land  in  which 
the  fountain  rises. 

In  Van  Breda  v.  Silberhauery  18  W.  B.  556,  L.  R.  3 
P.  0.  99,  it  is  said  by  Sir  James  Oolville,  in  delivering  the 
judgment  of  this  Board : — **  Again  their  lordshipehave  not 
before  them  the  particular  texts  in  Yoet  upon  which  all  the 
judges  seem  to  concur  in  holding  that,  if  the  streams  do 
rise  in  the  appellant's  land,  he  is  by  the  law  of  the  colony 
entitled  to  do  what  he  pleases  with  their  waters.  Their 
lordships  are  not  satisfied  that  this  proposition  is  true 
without  qualification ;  or  that,  by  the  Dutch  Boman  law, 
as  by  the  law  of  England,  the  rights  of  the  lower  pro- 
prietor would  not  attach  upon  water  which  had  once 
flowed  beyond  the  appellant's  land  in  a  known  or  definite 
channel,  even  though  it  had  its  source  within  that  land." 
This  does  not,  as  was  truly  said,  amount  to  a  decision, 
for  the  case  was  decided  on  other  grounds ;  but  it  does 
amount  to  an  expression  of  a  very  grave  doubt,  whether 
that  which  was  iilsged  to  be  the  Dutch  Boman  law  could 
be  so,  the  English  law  as  laid  down  by  Lord  Kingsdown 
being  so  much  more  convenient.  In  this  doubt  their 
lordships  in  the  present  case  participate. 

Mr.  Mackamess  cited  texts  from  the  ciril  law  and  from 
commentators  which,  if  the  question  was  now  material, 
their  lordships  would  have  to  consider,  and  would,  at 
least,  probably  have  requested  the  respondent's  counsel 
10  argue  upon  them  before  deciding  the  point;  but 
their  lordships  do  not  think  the  point  arises.  If  the 
riparian  owners  on  the  eastern  side  of  the  mountains 
never  had  any  right  in  the  water  of  those  springs, 
there  is  no  need  to  consider  them  at  all.  If  they 
had  any  right  in  1820,  it  is  undisputed  that  after 
the  diversion  made  as  is  truly  stated  in  the  4th 
paragraph  of  the  first  plea,  which  was  more  than 
sixty  years  since  they  have  been  out  of  possession, 
they  cannot  set  up  any  daim  now  after  sixty  years  and 
upwards  of  possession  adverse  to  them  at  all  events. 
MoreoYcr,  whatever  may  be  the  extent  of  dominion  over 
the  water  which  the  Dutch  Boman  law  attributes  ^  the 
owners  of  the  sources,  it  is  not  disputed  that  they  are 
subject  to  rights  acquired  by  prescription ;  and  if  such 
rights  have  been  acquired  by  the  defendant,  the  exact 
nature  of  the  servient  tenement  need  not  be  discussed. 
Their  lordships  do  not  therefore  consider  it  necessary  to 
hear  any  further  argument  on  this  point 

Daniel  Hugo  wiehed  to  increase  the  quantity  of  water 
in  the  private  stream,  which  was  appropriated  in  favour 
of  his  farm  in  1819.  He  thought,  and  was  right  in 
thinking,  that  there  was  no  insuperable  difficulty  in 
diverting  the  water  of  the  two  springs,  so  as  to  make  it 
•ease  to  flow  to  the  east,  and  cause  it  to  flow  to  the  west. 


I  and  into  the  private  stream  at  a  point  marked  X  on 
the  plan ;  but  he  could  not  do  this  -withoat  entering  upon 
and  cutting  up  Grown  land.  And  before  doing  that,  he 
thought  it  prudent,  at  least,  to  apply  to  the  lianddrost 
and  Heemraden  to  allow  him  so  to  do. 

A  translation  into  English  of  the    Datch  minutes  of 
the  Landdrost  and  Heemraden  forme  the  document  No. 
6,  which  it  is  convenient  now  to  read,  as  a  good  deal  of 
argument  was  used  as  to  its  teniia  :—»**  Sztraot  from 
the  minutes  of  Landdrost  and  Heemraden  at  Stellenboscb, 
held  on  Monday,    the  7th  of  Augrnat,   1820.      Ordin- 
ary  meeting.     Present,    in  the    mornings,   the    liand- 
drost   Daniel     Johannes     van    Bjniereld,     president, 
and   all    the    members,  &o.      No.    10.      A    letter  was 
read  from  the  Field  Comet  D.  Hag^o,  acting*  as  such 
in  the  Frenohhoek,  dated  15th  July  last,  praying  that 
two  small  watercourses,  rising  in  the  Frenohhoek  moun- 
tains, and  which  at   present  dischargee  themselves  into 
the  '  Wit  Elzeboom's  Blvier,'  may  be  oondnoted  to  his 
farm,  the  letter  being  as  follows : — 

"'To  D.  J.  vanByneveld,  Esq.,  Preaident,  and  the 
Gentlemen  Heemraden  of  the  distriot  of  Stellenbosch. — 
Hon.  Sir  and  Sirs,— Having  observed  that  two  smsi/ 
watercourses,  rising  in  the  Frenohhoek  moantains,  and 
which  at  present  discharge  themselves  into  the  Wit 
Elzebooms  Bifier,  may  be  diverted  and  employed  for 
useful  purposes,  with  that  object  I  approach  you,  pray- 
ing that  it  may  please  your  Hx>nour8  to  allow  me  to 
divert  this  water,  to  be  used  on  my  farm,  situate  in  the 
Frenohhoek. — ^I  have  the  honour  to  aubeoribe  myself 
with  due  respect,  your  obedient  servant, 

**  *  1820,  the  15th  July.'  'D.  Huao. 

**  The  members,  0.  F.  Briers  and  Fred.  Ryk  L.  Neeth- 
ling,  stated  that  they  had  examined  into  the  present 
prayer  last  year  at  the  time  when  the  Frenohhoek  road 
was  inspectedi  and  found  that  it  was  practicable.    Having 
deliberated  thereon,  it  was  resolved  to  grant  the  prayer 
of  the  Field-Cbmet  Hugo,  praying   that   he  may   be 
allowed  to  lead  the  two  small  watercourses  to  his  farm,  as 
it  is  hereby  granted,  subject,  however,  to  the  following 
condition : — ^That,  by  this  diversion,  no  injury  is  done  to 
the  properties  or  lands  of  others,  or  to  the  public  roads, 
or  anything  else ;  otherwise,  in  that  case,  this  fAwonnblB 
decision  shall  immediately  cease.    Extract  hereof  to  be 
granted  to  the  Field-Oomet  Hugo,  for  his  information 
and  guidance. — Done  in  the  meeting  of  Landdrost  and 
Heemraden,  at  Stellenbosch,  die  tst  anno  vt  supra** 

There  seems 'to  be  great  doubt  as  to  what  was  the 
capacity  in  which  the  Landdrost  and  Heemraden  were 
acting.    They  had  some  judicial  functions,  but  it  seems 
impossible  to  suppose  that  they  could  be  acting  judidsUy 
on  this  occasion.    They  had  also  under  the  Ordinance  of 
1805  very  ill-defined  powers  and  directions  to  act  as  a 
kind  of  paternal  government  over  the  district,  and  one 
would  say  if  Daniel  Hugo  had,  without  any  prerious 
leave,  asked,  entered  on,  and  cut  up  the  Grown  lands, 
it  probably  would  have  been  right  in  the  Landdrost 
to  ascertain  whether  what  was  done  was   such  that 
the   (Government    ought    to    take    steps    to    protect 
its  rights.    Whether    the  Landdrost  could  take  steps 
himself    to  do    so  is,  perhaps,  more    doubtful.     Bat 
there  certainly  does  not  appear  to  be  anything  in  the 
Ordinance  of  1805  to  give  the  Landdrost  and  Heem- 
i  raden  any  poirer  to  make  grants  of  the  Grown  property. 
And  if  in  1827,  when  the  Landdrost  and  Heemraden 
were  abolished,  the    Government  of    the  colony  bad 
sought  to  resume  possession  of  the  land  in  which  Daniel 
Hugo  had  cut  the  watercourse,  and  to  prevent  the  wster 
from  flowing  down  it  any  longer,  there  seems  great 
difficulty  in  seeing  what  legal  defence    Daniel  Hugo 
could  then  have  made.    He  would  have  bn'l  a  grieraoce 
in  having  been  allowed  to  spend  mcuoy  in  making  the 
course,  and  in  having  been  allowed  for  se?en  years  to 
lay  out  his  farm  of  Gabriere  in  the  supposition  that  he 
had  this  addition  to  the  waten  of  the  prirata  itnam. 
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Privt  Ooukoil. 


ThiB  iroold  not  amoant  to  a  legal  answer   when  the 

UMT    had  been  for  only  seven  years.    But  if  the  user 

in  this  way  vas  for  the  period  of  prescription,  whioh 

at  that  tine  was  a  third  part  of  a  century,  and  thoee 

who  owMd  Oibrieie,  whether  Daniel  Hugo    or  those 

who  obCiiBed  portions  of  it  from  him,  had  during  that 

time  bees  ottog  the  water  of  these  springs,  as  being 

ae   moefc  tbehs  aa   the  natural  waters  of  the  private 

■treasi  vifii  which    they  were    mingled,  the  case  is 

qiule  iltefed.     Unless  there  is  enough  to  show  that 

the  SMT  was  in  its  inception  preoario,  that  which  was 

ai  Sot  a  defeaaible  enjoyment  would  by  lapse  of  time 

segiare  tiie  same  effect  as  if  it  had   originally   been 

gnated  as  a  servitode  by  those    who  had    the    right 

so  to  grant;     This  renders  it  of  great  importance  to 

asnpfftain  what  was  the  user  and  enjoyment.     On  that 

ftere  doea  not  seem   to  their  lordships  to   be  much 

gnmnd  for  doubt. 

Boon  after  the  7th  of  August,  1820,  Daniel  Hugo  did, 

■•  ie  aDeged  in  the  first  pdea,  paragraph  4,  make  the 

watereourse,  and  canaed  the  water  of  the  two  springs 

to  flow  through  that  course  to  a  point  marked  X  on  the 

plan.     There  he  allowed  the  water  to  flow  into  the 

psivata  stream,  and  mingle  with  the  natural  waters  of 

that  streamy  and  he  used  the  whole  for  the  benefit 

of  his  farm.    Whether  the  circumstances  under  which 

he  Bsde  tills  course  were  such  as  to  prevent  the  user 

of  the  water  in  thia  way  being  such  as  to  be  capable 

of,  after  a  lapse  of  sufB.cient  time,   maturing  into  a 

prescriptive  right  to  continue  to  use  it  is  a  question 

cm  whidi  something  must  be  said    hereafter  ;    but  it 

does  not  seem  to  admit  of  controversy  that  the  water 

of  the  springs  was  then  brought  into  that  watercourse, 

and  flowed  and  from  that  time  down  to  the   present 

haa  flowed  down  to  the  point  X.    It  has  not,  however, 

oontinned  down  to  the  present  time  to  flow  into  the 

private  stream  at  that   point,  and  there  mingle  with 

ihe  natotal  waters  of  that  private  stream. 

In  1S(9  a  shoot  was  made  over  the  private  stream, 
and  the  water  of  the  two  springe,  or  a  great  part  of  it, 
was  ouzied  on  that  shoot  across  the  private  stream 
and  iato  a  fnrrow  made  by  the  churchwardens  down 
to  a  point  marked  T.  There,  by  another  shoot,  it  was 
carried  across  the  private  stream  and  down  to  two  dams* 
The  defendant,  aa  the  Chief  Justice  observes,  clearly 
never,  in  or  after  1869,  surrendered  his  right  (whatever 
it  was)  to  the  use  of  part  of  that  water,  if  he  had 
acquired  a  right,  nor  conveyed  it  to  the  churchwardens, 
and  there  has  not  been  since  1869  such  a  lapse  of 
time  ss  would  give  the  churchwardens  any  prescriptive 
light  to  have  the  water  flow  in  their  furrow. 

In  1841,  whilst  Daniel  Hugo  was  still  owner  of  the 
whole  of  Cabriere,  he  recovered  in  an  action  against 
Abraham  De  Boux  for  breaking  a  dam  which  he,  Hugo, 
bad  made,  and  depriving  him  of  tha  use  of  the  stream. 
Ko  distinction  was  made,  or  attempted  to  be  made, 
between  the  natural  waters  of  that  stream  and  the 
waters  which  at  X  were  mingled  with  it.  The  inference 
seems  irresistible  that  the  whole  was  then  used  In  the 
same  way. 

In  1846  John  Stephanus  Hugo,  who  was  also  called  as 
a  witness  for  plaintiffs,  bought  half  of  Cabriere,  and  as 
porchaser  of  that  half  got  a  right  to  a  portion  of  the  water 
in  the  private  stream.  There  is  no  indication  of  any 
dtttiDction  being  made  between  the  natural  water  and 
the  water  wliich  flowed  into  and  mingled  with  it  at  X. 
Soae  time  after  that,  Hauman,  who  was  called  as  a 
vitBcsi  for  the  plaintiffiB,  bought  a  portion  of  Cabriere 
sad  lold  it  in  erven ;  wiUi  that  sale  a  right  to  use  a  por- 
tkm  0!  the  water  of  the  private  stream  would  also  pass. 
Tiien  is  no  indication  of  any  distinction  being  made 
betveen  the  natural  waters  and  the  waterb  which  then 
mingled  with  them  at  X,  and  so  long  as  the  waters 
were  mingled  together— that  ie,  till  1869— it  would  be 
veiy  difBenlt  to  make  any  distinction 


^ 


In  1854  the  period  of  a  third  of  a  century  from  1820 
had  elapsed.  The  now  defendant  purchased  from  his 
father,  Daniel  Hugo,  the  remaining  portion  of  Cabriere. 
It  was  not  actually  transferred  to  him  till  1858,  but  on 
the  22nd  of  July,  1855,  it  appears  that  he  had  bought 
it.  On  that  date  the  following  memorial  was  sent  to 
to  the  (Government: — 

<'To  His  Excellency  Sir  George  Grey,  E.O.B. 
(Governor  and  Commander-in-Chief  of  the  Colony  of  the 
Cape  of  Good  Hope.  The  memorial  of  Jacobus 
Johannes  Hugo,  of  Frenchhoek,  Humbly  sheweth^- 
That  memoriaUst  has  become  the  proprietor  of  certain 
farm  situated  at  Frenchhoek,  in  the  district  of  the 
Paarl,  called  '  Cabriere,'  formerly  the  property  of  Hr. 
Daniel  Hugo. 

''That,  on  the  7th  of  August,  1820,  the  then 
Landdrost  and  Heemraden  of  Stellenbosch  granted  to 
the  then  proprietor,  Daniel  Hugo,  at  his  request,  per- 
mission to  lead  out  two  small  watercoaraes,  arising  In  the 
Frenchhoek  mountains,  and,  before  that,  discharging 
themselves  in  the  '  Wit  Elzebooms  Biver,'  to  his  said 
farm,  subject  to  the  condition  of  not  in  any  way  thereby 
damaging  the  property  or  lands  of  other  parties,  or 
public  roads,  or  otherwise,  according  to  an  Extract  Beso- 
lution  of  the  Court  of  the  said  Landdrost  and  Heem- 
raden, whioh  memorialist  has  annexed  to  this  his 
memorial. 

"That  memorialist  is  anxious  of  having  the  same 
privilQge  extended  to  him  under  the  like  conditions,  as 
being  of  the  greatest  importance  to  the  said  farm. 
And  therefore  prays  that  it  may  please  your  Excellency 
to  grant  him  the  like  permission  of  leading  out  the  said 
two  watercourses. 

*'  And  your  memorialist,  as  in  duty  bound,  will  ever 
pray. 

«  CapeTovm,  June  22,  1855. 

"  G.  J.  DB  EoBTX,  Attorney  for  J.  J.  Hugo. 

"Befecred  to  the  Civil  Commissioner,  Paarl,  for 
report. 

*<  Colonial  Ol&oe,  December  6,  1856." 

The  following  reply  (no  doubt  delayed  for  the  report) 
was  sent : — 

"  J.  J.  Hugo,  Esq.,  Frenchhoek. 

"  Colonial  Ol&ce,  December  31, 1857. 

"Sir, — In  reply  to  your  memorial  of  the  22nd  of 
June,  1855,  praying  for  the  permission  to  lead  out 
to  your  farm  two  watercourses,  rising  in  the 
Frenchhoek  mountains,  which  was  enjoy^  by  the 
prerious  proprietor,  I  have  to  acquaint  you  that  bis 
Excellency  has  been  pleased  to  comply  with  your  re- 
quest, subject  to  the  conditions  that  this  privUege  may 
be  revoked  at  any  time  by  Ctovemment,  that  private 
properties  or  public  interests  will  receive  no  damage, 
and  that  the  parsonage  and  village  of  Frenchhoek  will 
be  allowed  a  sufficient  supply  of  water  from  those  streams. 
—I  have,  &o.,  "  Bawsok  W.  Bawbon." 

It  is  very  possible  that  the  defendant,  who,  it  appears, 
was  a  speaker  of  Dntcb,  did  not  understand  the  docu- 
ments, which  were  in  English.  And  even  if  they  had 
been  in  Dutch,  it  is  very  likely  he  would  not  understand 
them ;  but  their  lordships  agree  with  what  is  said  by 
the  Chief  Justice  that,  "  be  this  as  it  may,  the  acts 
of  his  attorney  must  be  taken  to  be  his."  And, 
consequently,  no  additional  force  to  the  prescriptive 
title  set  up  against  the  Gk>vernment  in  the  pleas 
can  be  gained  by  the  user  by  the  defendant  himself 
after  1857  ;  it  was  precario  within  the  deflnition  given 
in  the  Digest  Book,  43,  Title  26.  De  Precario,  Law, 
1,  **  Precarium  est  quod  precibua  peierdi  utendum  con- 
ceditur  tamdiu  it,  qui  eonce$9it,  patitur.**  But  if  a 
prescriptive  right  had,  as  is  the  opinion  of  the  Chief 
Justice,  been  already  acquired  by  Daniel  Hugo  from  whom 
the  defendant  purchased,  as  early  as  on  the  lapse  of  a 
third  of  a  century  after  the  water  begun  to  flow  to  X, 
which  was,  apparently,  at  the  end  of  1820,  oz  at  latest 
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in  the  beginning  of  1881,  their  lordships  agree  with  him 
that  the  subseqnent  act  of  the  defendant  (unless  it 
amounted  to  a  surrender)  oonld  not  undo  it.  Nor 
is  there  any  ground  on  which  it  oan  be  said  to  estop 
the  defendant  from  now  claiming,  as  against  the 
GbTonment  or  the  Government's  grantee,  the  right 
which  his  predecessor  in  title  had  acquired.  It  is, 
howcTer,  true  that  the  act  of  the  defendant  is  cTidence, 
as  against  him,  that  the  user  could  not  haye  been  such 
as  to  confer  that  title,  but  their  lordships  cannot 
think  it  of  much  weight,  especiaUj  as  (if  he  had  got, 
de  novOt  the  permission  his  attorney  asked  for,  in  the 
terms  in  which  he  asked  for  it)  it  would  have  enabled 
him  to  appropriate  the  whole  of  this  water,  to  the 
exclusion  of  the  owner  of  the  parts  of  Oabriere  prcTionsl^ 
sold  by  Daniel  Hugo. 

The  question  seems,  therefore,  reduced  to  this,  whether 
the  circumstances  under  which  Daniel  originally  made 
the  watercourse  to  X  were  such  as  to  prevent  a  pre- 
scriptive title  from  beginning  to  run  against  the  (3K>vem- 
ment  as  owners  of  the  land  in  which  the  fountains  arise,  or 
as  owners  of  the  part  of  the  land  in  which  the  watercourse 
was  made.  It  is  not  necessary  to  inquire  whether  the 
first  plea  which  claims  the  prescription  for  the  defend- 
ant as  owner  of  the  portion  of  Oabriere,  or  the  tftiird 
plea  which  puts  the  prescription  as  having  the  eltect 
of  putting  the  stream,  which  for  this  period  has  flowed 
to  X,  in  the  same  legal  position  as  if  it  had  always 
naturally  flowed  to  X,  truly  represents  tftie  law,  or 
whether  both  may  stand  as  in  no  way  inconsistent. 
It  is  enough  to  support  the  Judgment  appealed  against 
if  the  plaintiffs  have  failed  to  make  out  a  right  in 
either  the  Government  or  themselves  as  grantees  of  tiie 
Gtovemment  to  the  whole  of  the  Water  to  the  exclusion 
of  the  defendant. 

It  was  argued  that  Daniel  Hugo  was  not  in  what 
he  did  acting  as  owner  of  the  farm  of  Gabriere,  but 
only  in  his  personal  capacity.  To  this  it  seems  a 
snfElcient  answer  to  say  that  all  that  he  asked  for  in 
his  petition  to  the  Landdrost  and  all  that  they  assented 
to  was  for  the  use  of  his  farm.  It  was  argued  that, 
assuming  the  Landdrost  and  Heemraddn  to  represent 
the  Government  as  owners  of  the  land,  it  must  be 
understood,  though  not  expressly  said,  that  it  was  all 
revocable  at  pleasure,  and  that,  therefore,  the  enjoy- 
ment was  from  the  beginning  precarious. 

A  passage  from  Van  Leeuwen's  Oommentaries,  3nd 
book,  chap,  li^,  sect.  5,  was  cited  to  the  effect  that  all 
licences  given  on  request  were  primd  fae(e  to  be  con- 
sidered as  revocable  at  pleasure.  Their  lordships, 
however,  think  that  this  must  be  a  question  of  the 
oonstruotion  of  the  document^  and  that,  in  this  case» 
looking  at  the  nature  of  the  request  and  the  express 
conditions,  none  of  which  are  alleged  to  have  been 
infringed,  it  is  impossible  to  suppose  that  either  Daniel 
Hugo  or  the  Landdrost  and  Haemraden  supposed  that 
after  the  diversion  was  made,  Daniel  Hugo  could  be 
ejected  at  the  pleasure  of  either  the  Landdrost  and 
Heemraden  or  their  principals,  if  they  were  agents 
for  the  Government  as  owners  of  the  land.  Daniel 
Hugo  thought  he  was  to  have  a  permanent  use 
of  the  water  for  his  farm,  not  a  precarious  user  for 
his  farm,  still  less  a  mere  personal  privilege,  and  whether 
the  Landdrost  and  Heemraden  were  acting  uUrd  virea 
or  not,  the  preecription  would  begin  to  run  as  soon 
as  he  began  to  use  the  water  in  that  way.  This  was 
the  opinion  of  all  the  judges  in  the  colony  except  Dwyer, 
J.,  wbo  does  not  give  in  any  detail  his  reasons. 

Their  lordships  will,  therefcwe,  humbly  advise  her 
Majesty  to  dismiss  the  appeal.  The  appellants  must 
pay  the  costs. 

SoUoitoia  lor  the  appellants,  Venning^  S<m$,  A  Man' 
ning. 

Solioiton  for  the  teepondenti  FltiWf  Bon^  Jb  €o» 
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Fabbbr  if.  La€Y|  HabxlajtB;   &  Oo.  (a.) 

Morigage^SdU  ly  auction  ly  mortgagee — Payment  of 

deposit  ly  cheque-^Foredontre — Per^onaZ   order  for 

payment  against  mortgagor^  Time-^OoiU  oj  aetiou^ 

Form  of  order  ^ 

A  mortgagee  selling  by  aueiion  under  his  power  of 
sale  is  justified  in  atlowing  a  Udder  to  pay  his  deposU 
by  cheque. 

Whore  a  judgment  combines  an  order  for  permmei 
payment  of  the  mortgage  debt  against  the  mortgagor  on 
his  covenant,  and  on  order,  for  foreetosure^  the  fnertgagor 
is  liable  to  pay  the  amount  so  soon  as  it  has  been  asesT'^ 
tained,  and  it  is  not  the  practice  of  the  eouH  to  aliow 
sin  months  from  the  date  of  the  oertiJUate.  But  the 
ooufi  has  a  discretion  to  allow  time  for  the  payment  is 
be  made. 

In  dealing  ufith  the  plaitdif^s  eosts  of  action  the 
proper  course  is  to  toco  so  much  thereof  ae  would  hem 
been  incurred  had  the  action  been  brought  on  the  ooven^ 
ant  only,  and  add  them  to  the  principal  and  interest  for 
which  the  mortgagor  is  personally  liable;  and  when 
si^sequenUy,  on  taJeing  the  foreclosure  acoownt^  the 
general  costs  of  action  are  taassd^  ths  costs  preeiouslg 
dealt  with  should  be  allowed  for, 

DecUion  of  North,  J.  {reported  32  W.  B.  IM,  SH 
25  Oh.  Z>.  636),  affirmed. 

Appeal  from  a  decision  of  Korth,  J. 

The  action  was  by  a  first  mortgagee  agafnet  subse- 
quent incumbrancers  and  the  mortgagor  for  an  account 
of  what  was  due  to  him  for  principal,  interest^  and  costs 
under  his  security  ;  for  payment  of  what  was  due ;  and 
for  foreclosure  or  sale  of  the  mortgaged  property.    At 
the  hearing,  which  is  reported  32  W.  B.  196,  25  Oh.  P. 
636,  North,  J.,  held  that  the  mortgagee  had  not  been 
guilty  of  negligence  in  the  conduct  of  an  attempted  sale 
of  the  property,  and  that  he  was  entitled  to  add  l^e 
costs  thereby  incurred  to  his  security,  and  gave  JudgsMit 
for  the  usual  aocount,  and,  at  the  request  of  the  plidntiit, 
added  an  order  for  personal  payment  against  the  mort- 
gagor.   The  circumstances  of  the  sale  are  fully  stated  in 
these  reports.    On  the  minutes  the  question  arose  within 
what  time  this  payment  ought  to  be  made,  whether  at 
once  or,  as  the  mortgagor  contended,  within  six  months 
from  the  certificate,  and  North,  J.,  decided  that  payment 
should  be  made  within  one  month,  as  reported  32  W.  B> 
384,  25  Oh.  D.  644.    The  Judgment  was  aiscordinglr 
for  "  1.  An  account  of  what  was  due  to  the  plaintiif  for 
principal  and  interest  covenanted  to  be  paid  under  his  in- 
denture of  mortgage,  and  for  his  costs  of  this  action,  to 
be  taxed  by  the  taxing  master,"  which  the  order  went 
on  to  direct  the  defendant  Day  to  pay  within  one  month 
from  the  date  of  the  certificate.     "2.  An  account  of 
what  was  due  to  the  plaintiff  under  and  by  virtue  of  the 
said  indenture  of  mortgage.    3.  And  for  the  coats  of 
this  action,    .    .    .    such  costs  to  be   taxed  by  the 
taxing  master,  and,  in  taking  such  account,  regard  is  to 
be  had  to  the  amount  (if  any)  which  the  plaintiff  may 
have  received  from  the  defendant  Day  in  pursuance  ot 
the  direction  hereinbefore  contained." 

The  defendant  Day  appealed  from  this  Judgment,  and, 
on  the  hearing  of  the  appeal,  raised  an  objection  that 
the  effect  of  tiie  Judgment  was  to  make  the  mortgsgor 
personally  liable  for  the  whole  of  the  costs  of  the  fore- 
closure action,  which  were  properly  chargeable  onif  ou 
the  mortgage  security. 

(a.)  Reported  by  H.  F.  Axmsos,  llsq.,  Barriit«r-at- 
LftWt 
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JTbrion  £fima,  0.a»  and  Fosidi  LwA,  for  tho  appel- 
lant.— ^The  ykinUS  ought  not  to  be  allowed  the  ooete 
mcuTTed  bj  the  akortiTe  sale  [they  relied  on  the  aame 
arsmaeati  m  ia  the  ooort  below],  and  the  appellant 
ought  to  b$  allowed  mx  month*  for  payment.     The 
effect  of  tfie  Jadieatnre  Aet  was  to  enable  an  order  for 
penoaalfiTaent  of  the  mortgage  debt  to  be  oombined 
with  m  aider  for  foreoloenre,  as  dedded  by  Jeeeel,  M.R., 
in  D^mmdi.  Croft^  S4  W.  R.  848,  8  Ob.  D.  618 ;  but 
tbMf  tte  defendant  waa  allowed  six  months  from  the 
owtifioito  to  pay  the  amoant,  and  the  same  time  was 
sfiwsd  by  Ay,  J,,   in  BimminB  t.  Shirley,  Seton,  4th 
«£,  PL  lOSd.     In  Chrundy  ▼.  Qriee,  Hid.,  and  Lte»  ▼. 
Aier,  csr.  Hall,  Y.O.»   WtMy  NateSy  1880,  p.  18,  one 
SMBth  only  was  allowed,  and  a  similar  period  by  Pearson, 
i^  ia  Smmitr  y.  MyaU^  33  W.  R.  411,  28  Oh.  D.  181 ; 
tat  in  those  oasea  the  defendant  did  not  appear.    In 
Qfmumgh  w.  LiHUr^  S8  W.  B.  818,  15  Oh.  D.  98,  only 
iooftefn  daya  were  given.     The  practice,  therefore,  is 
not  ssttJed,  and  ia  aoiaordaiioe  with  the  rule  of  eqaity  in 
fofcelosnre  aetlons,  aix  nsonths  should  be  aUowed ;  and 
the  order  is  wrong  in   making  the  appellant  perscnally 
UsUe  lor  the  whole  ooeta   of  the  action.    [Per  Our.-^ 
TUi  pohit  waa  not  taken  in  the  oourt  below.] 

BorBer,  9.(7.,  and  ^.  ^.  Zewin,  for  the  respondent, 
wae  not  called  on. 

Bassauat,  I<.J«,  after   stating  the  faots,  went  on  to 
I87^-We  ba¥e  time  objections  raised  to  the  judgment 
in  tiiii  ease.    The  first,  irhich  was  raised  at  the  hearing, 
vai  that  on  the  occaaion  of  the  sale  the  auctioneer  took 
a  eheqae,  instead  of  easby  for  the  amount  of  the  deposit, 
which  the  appellant  aaya   amounts  to  wilful  default  and 
ncgleet  on  the  part  of  tbe  plaintiif ;  and  he  also  com- 
plied of  a  deposit  of  leea  than  ten  per  cent.  hsTlng  been 
seofpied.    But  this  waa  accepted  actually  at  the  request 
et  the  appellant,  and  as   to  the  taking  a  cheque,  North, 
}.,  louid  that  thia  was  reasonable,  and  in  accordance 
vith  cnstom.    With  tbat  Tiew  I  entirely  agree.    Persons 
could  not  be  ezpe^ed  to  come  to  sales  urith  large  sums 
of  money  in  their  pocket,  nor  am  I  prepared  efen  to  hold 
thst  a  mortgagee  is  bound  to  require  any  deposit  at  all 
fnm  a  bidder,  for  it  is   open  to  him  to  sell  by  private 
eonteet,  in  which   cmae  no  deposit  is  required.    And 
attboQgh  it  is  true  that  by  a  custom  which  has  almost 
the  foice  of  a  mle,  a  deposit  is  taken  on  sales  by  auction, 
jtt  it  is  equally  tbe  enatom  to  aooept  a  cheque  for  the 
asMoat.    This  objection,  therefore,  entirely  fails, 

Tbe  seoond  objection  arose  on  the  motion  to  vary  the 
■inates,  and,  in  my  opinion,  the  decision  of  North,  J., 
following  that  of  Hall,  Y.O.,  was  correct— via.,  that  a 
peiied  of  oae  month  from  the  oertilloate  is  a  reaeonable 
time  to  aUow  for  payment.  So  far  as  regards  the  oom- 
men  law  action  on  the  covenant,  it  is  an  indulgenoe  to 
sUow  any  time  at  all,  for  in  strictness  payment  is  due 
Immediately  on  the  certifleate  beings  made.  Bat  the 
judge  has  a  discretion  to  poetpone  the  payment,  and 
thst  discretion  I  think  he  exercised  wisely.  For  I 
sUogether  reject  the  contention  that  the  old  rule  of  the 
Cbnrt  of  Chancery  as  to  the  period  for  foredosure  is  to 
be  followed,  and  six  months  allowed  for  payment  This 
objection  aleo  fella. 

The  remaining  objection  Is  that  the  form  of  order  for 
payment  by  tiio  mortgage penMnally  of  principal,  interest, 
sad  costa  Is  too  wide ;  and  during  the  argument  I  was  in 
nam  donht  as  to  the  proper  f6rm  of  order  in  a  double 
■ctaoB  of  this  kind,  which  combines  an  action  on  the 
canastttfor  payment  of  the  mortgage  debt  with  an 
Bclloafer  fotedosure  or  sale  of  tbe  mortgaged  property. 
And  thsae  has  been  a  Tariety  of  Judicial  opinion  on  the 
pmnt  The  period  erentnally  fixed  by  HaU|  Y.C.,  in  the 
case  of  less  r.  Fisher  for  payment  of  the  amount  due  on 
the  coTssiat  was  one  monthi  and,  as  regards  time,  I 
hiak  thst  eoneot.  But  I  am  not  certain  how  undei 
ach  a  eidm  the  texing  master  would  act  with  regar.) 


to  costs— whether  he  would  limit  them  to  such  as  were 
incurred  by  the  action  on  the  covenant,  or  whether  he 
would  tax  the  whole  costs  of  the  action.  I  think  the 
proper  oourse  would  be  to  limit  tbe  costs  to  those 
incurred  by  suing  on  the  oorenant,  and  if  it  be  necessary, 
orders  should  in  future  be  so  worded  as  to  caoss  the 
costs  to  be  thus  dealt  with.  In  this  case,  howeter, 
having  regard  to  the  conduct  of  the  appellant  through- 
out, and  to  the  fact  that  this  objection  has  not  been 
raised  untU  now— nearly  two  years  from  the  date  of  the 
judgment — I  do  not  think  that  we  ought  to  interfere 
with  the  decision  arrived  at  by  North,  J.  The  appeal 
therefore  fails* 

Bownr,  L.J.^The  real  question  in  this  action  if 
whether  the  mortgagee  is  to  l>e  deprived  of  the  ooets  of 
the  abortive  sale.  The  point  as  to  the  reduction  in  the 
amount  of  the  deposit  was  only  faintly  argued,  and 
must  fail,  for  it  was  the  appellant  blmsrlf  who  asked  for 
the  reduction  to  be  made.  Nor  did  the  reduction  in 
any  way  make  the  sale  abortive.  But  it  is  alleged  that 
there  was  default  in  taking  from  Peaoh  a  cheque  in  lieu 
of  cash.  Mr.  Lock  referr^  us  to  the  well-known  propo- 
sition that  an  agent  to  receive  money  is  not  Justified  in 
taking  a  cheque—in  other  words,  that,  being  authorised 
to  receive  a  bird  in  the  hand,  he  must  not  take  a  bird 
in  the  bush.  But  the  queetion  here  is  whether  the 
conduct  of  Farrer,  tbe  mortgagee,  was  reasonable  in  the 
case  of  a  person  who  was  acting  in  interests  other  than 
his  own.  It  was  olearly  reasonable  in  him  to  allow  the 
auctioneer  to  do  that  which,  although,  perhaps^  not 
amounting  to  a  custom — for  the  evidence  does  not,  in 
my  opinion,  establish  that,  nor  is  it  necessary  to  decide 
it — yet  is  certainly  a  very  common  practice  on  eales. 
And  if  payment  in  cash  had  been  insisted  on  here,  as 
Peach  had  none,  the  result  would  have  been  tbat  his 
offer  would  have  been  off,  and  the  whole  thing  at  large 
again.  But  if  Peach  had  paid  cash,  as  he  was  acting  in 
the  matter  on  behalf  of  Elliott,  he  would  have  paid  it  as 
and  for  him,  and,  as  Elliott  repudiated  his  authority  to 
act  for  him,  the  aootionesr  could  liot  have  held  the 
money  as  against  Elliott,  and  the  agent  could  have 
recovered  the  money  at  any  time  by  briogtag  an  action 
for  it  in  the  name  of  Elliott.  It  is  true  the  agent  was 
liable  to  be  sued  for  his  misrepreeentation,  but  Elliott's 
fund  could  not  have  been  made  answerable  for  bis  mis- 
conduct. It  follows  that  the  appellant  is  not  prejudioed 
by  the  absence  of  the  deposit.  On  the  question  as  to 
the  form  of  the  order,  I  agree  that  it  is  too  late  now  for 
the  appellant  to  take  the  point.  Still,  it  may  l)e  ex- 
pedient for  the  court  to  express  the  view  it  takes  on  the 
subject,  which  will  l>e  done  by  Fry,  L.J.  All  I  wish  to 
emphasize  is,  that  it  cannot  be  the  practice  of  the  oourt 
to  delay  the  payment  of  money  which  is  fonnd  to  be 
due.  So  soon  as  the  amount  has  been  computed,  it  is 
payablsi  and  it  is  always  open  to  a  creditor  to  disregard 
any  claim  fox  further  interest,  and  to  at  once  exact 
payment  of  the  prindpaL 

Far,  L.J.— Three  points  have  been  argued  in  this 
case.  First,  it  is  said  the  mortgsgee  ought  to  t>e 
deprived  of  the  costs  of  the  abortive  sale,  and  it  is 
argued  that  the  fact  of  the  auctioneer  taking  Peach's 
cheque  made  the  ssle  abortive,  whereas  in  reality  it 
only  concealed  for  a  day  that  it  was  abortive.  On  this 
bead  I  will  only  say  that  I  agree  with  all  that  h«s 
fallen  from  the  Lords  Justices. 

The  next  objection  is  that  North,  J.,  directed  payment 
by  the  appellant.  Day,  of  principal  and  intereet  within  a 
month  from  when'tiie  amount  was  ascertained.  It  is 
said  that  six  months  ought  to  be  allowed.  Prior  to 
the  Judicature  Act  a  mortgagee  had  two  rights,  which 
had  to  be  enforced  in  different  tribunals — ^an  action  at 
law  on  the  covenant  for  payment,  in  which  he  could 
obtain  immediate  Judgment,  and,  if  he  wished  to  fore- 
close, a  suit  in  equity,  in   which  a  different  account 
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was  taken,  indnding  tbe  oosta  of  fluit.  The  Jttdicattire 
Act  enabled  a  mortgagee  to  enforce  both  rights  by  one 
proceeding,  and  he  has  done  so  here,  and  has  obtained 
an  order  both  for  personal  payment  against  the  mortgagor 
and  for  an  account  of  the  amonnt  due  on  the  mortgage. 
li  is  said' that  the  resalt  of  the  Judicature  Act  is  to  pre- 
vent the  right  to  immediate  payment  of  the  sum  due  on 
the  covenant,  and  It  is  suggested  that,  as  the  rules  of 
equity  are  to  prevail,  payment  is  to  be  postponed  for  six 
months.  No  such  rule  really  exists,  and,  in  my  Judg- 
ment, if  at  the  hearing  there  be  an  admission,  or  proof, 
of  the  amount  due,  it  should  be  ordered  to  be  paid  with 
so  much  of  the  costs  as  would  be  incurred  by  an  action 
on  the  covenant  alone.  It  is  competent  for  the  judge 
to  postpone  this  payment  (although  in  strictness  it 
should  be  immediate}  for  such  time  as  he  may  think 
reasonable. 

The  third  point  is,  that  by  the  Judgment  the  appel- 
lant is  personally  required  to  pay  the  costs  of  the  action, 
and  I  rather  think,  though  I  do  not  express  an  opinion 
on  it,  that  the  words  of  the  Judgment  do  amount  to 
this.  In  my  opinion  the  proper  form  would  be  to 
restrict  these  costs  to  such  as  would  be  incurred  in  an 
action  on  the  covenant,  which  fall  on  the  mortgagor 
personally,  whereas  the  costs  of  the  foreclosure  action 
go  into  the  account.  In  this  case,  however,  I  agree 
with  the  other  Lords  Justices,  that  it  would  be  wrong  to 
interfere  with  the  decision  of  the  court  below. 

Appeal  dtmiaaed,  with  cobU. 

Solicitors  for  the  appellant,  Pyke  <fc  Minchin. 

Solicitors  for  the  respondents,  Dancan,  Warren^  & 
Oardner. 


From  Ohan.  Div. 


Oct.  28. 


CowMX  V.  Tatwe.  («.) 


Praetice^Seeuriiy  for  costa^Imolvent  trustee  in  liqui- 
dation» 

The  court  wiU  not  require  eeeurity  to  he  given  hy  a 
plaintiff  who  sues  a$  the  trustee  in  a  liquidation  for  the 
benefit  of  the  estate,  even  though  he  he  insolvent. 

Denston  v.  Ashton,  17  W.  B,  968,  L.  B.  4  Q.  B.  690, 
approved. 

This  was  an  appeal  from  an  order  of  Ohitty,  J., 
refusing  to  order  the  plaintiff  to  give  security  for  the 
costs  of  the  action. 

The  action  was  commenced  by  the  trustee  in  liqui- 
dation of  the  estate  of  James  Holt,  to  have  an  account 
taken  of  what  was  due  to  the  defendant  under  an 
agreement  dated  the  10th  of  September,  1875,  and  for 
redemption  by  the  plaintiff  of  the  premises  therein  com- 
prised, and  also  for  other  relief. 

On  the  28th  of  August,  1882,  a  motion  in  the  county 
court  in  which  the  liquidation  was  pending  by  the  then 
trustee  in  the  liquidation,  asking  for  practically  the  same 
relief  as  was  sought  by  this  action,  was  dismissed, 
with  costs.  The  trustee  appealed  to  the  Chief  Judge  in 
Bankruptcy,  and  tbe  appeal  was,  on  the  18th  of  Decem- 
ber, 1882,  dismisssed,  with  costs.  These  costs  had  never 
been  paid. 

Holt,  in  his  statement  of  affairs  in  1876,  had  re- 
turned his  assets  at  £23. 

It  was  admitted  that  the  plaintiff  was  insolvent. 

In  July,  1885,  the  defendant  took  out  a  summons, 
asking  that  the  plaintiff  might  be  ordered  to  give 
security  for  costs,  and  the  summons  was  heard  before 

{a.)  Beported  by  W.  Ivmbt  Ooox,  Esq.,  Barrieter-at- 
Law. 


the  chief  olezk  on  the  10th  of  July,  1885,  who  nfosed 
the  application,  with  costs.  The  defendant  appealed 
against  this  order  to  Ohitty,  J.,  in  chambers,  who,  con- 
sidering himself  bound  by  the  deoision  in  Denston  ▼. 
Ashton,  affirmed  the  order  of  tbe  ohief  clerk,  and 
dismissed  the  appeal,  with  oosts,  bat  ^ve  leave  to  the 
defendant  to  appeal  direot  to  the  Court  of  Appeal. 
The  defendant  appealed. 

B,  A.  MeOally  for  the  appellant.— Where  sax  insolfsnt 
person  is  suing  as  tmstee  for  another,  the  eourt  will 
require  him  to  give  security  for  coats  :  Malcolm  y. 
Hodghinson,  21  W.  B.  360,  L.  B.  8  Q.  B.  209  ;  Umied 
PotU  In%uranee  Oo.  v.  HUl,  18  W.  B.  980,  L.  B.  5 
Q.  B.  895 ;  Be  Carta  Para  Mining  Go.,  30  W.  B. 
117,  19  Oh.  D.  467;  Pooleg^s  Trustee  in  Basikruptcy  v. 
Whetham,  33  W.  B.  423,  28  Oh.  D.  38.  The  only 
authorities  the  other  way  are  Sghes  v.  Sykes,  17  W.  R 
799,  L.  B.  4  0.  P.  645,  and  Denston  y.  Aehtm,  17 
W.  B.  968.  L.  B.  4  Q.  B.  590.  Malcolm  y.  BodgJHnm 
should  be  followed  in  preference  to  Dension  y.  Ashton. 

Faru}dl,  for  the  respondent.— MaJoo^m  v.  Hodgkin" 
son  is  not  an  authority  in  the  appellant's  favour.  The 
plaintiff  in  that  case  was  not  the  trustee,  but  the 
bankrupt  himself.  And  the  trustee  there  spoken  of 
does  not  mean  a  trustee  in  banloraptcy,  but  a  ban 
trustee  for  another  person :  Be  Carta  Fara  Mining  Oo» 
Tbe  dictum  of  Blackburn,  J.,  in  Malcolm  t. 
Hodgkinson  could  not  havo  been  intended  to  over- 
rule a  case  so  well  known  as  Denston  v.  Ashton, 
[Fry,  L.J.,  referred  to  Perkins  v.  Adcoch,  14  M.  4b  W. 
808,  and  Elliott  v.  Kendrick,  12  Ad.  k  E.  597.]  The 
trustee  in  bankruptcy  is  in  the  same  position  as  the 
bankrupt  himself  would  have  been,  and,  as  theie  would 
have  been  no  authority  for  refusing  to  allow  the  bank- 
rupt to  sue  without  giving  security,  so  there  is  do 
authority  for  ordering  the  trustee  in  bankruptcy  to  give 
security.  [Baooallat,  Ii.J.,  referred  to  Brocklebank  f. 
King's  Lynn  Co.,  27  W.  B.  94,  3  0.  P.  D.  365.] 

McOaU  replied. 

Baooallat,    L.J.->A   very  nice   question  hsf  been 
raised  by  this  appeal.    It  is  singular  that  maay  esses 
of  this  kind  arose  till  1869,  but  that  the  questioD  vsa 
not  raised  again  until  the  case  of  PooUy^s    Trustee  in 
Bankruptcy  v.  Whetham.    It  seems  to  me  that  Densbm 
V.  Ashton  and  United  Ports  Insurance  Co.  v.  Eillestsh' 
lished  the  principle  which  was  adopted,  by  Ohitty,  J.,  in 
this  case.    It  is  said  that  this  case  is  an  exception  to  the 
general  rule.    The  general  rule  is  that  all  are  entitled 
to  come  in  at  the  risk  of  baring  to  pay  oosts;  bat 
security  for  oosts  has  been  ordered  to  be  given  in  certain 
cases.    Until  recent  years,  security  was  not  generally 
required,  unless  the  plaintiff  was  resident  abroad.    Bat 
this  rule  has  been  very  strictly  construed,  for  it  has  been 
held  that  if  there  are  two  plaintiffs,  one  of  whom  ie 
resident  abroad,  security  will  not  be  required,  as  the 
defendant  has  his  remedy  against  the  one  resident  within 
the  jurisdiction.    8ykes  v.  8yhes  is  a  peculiar  case,  and 
illustratee  that  principle.    In  that  cose  there  were  two 
plaintiffs,  one  resident  in  Scotland,  and  the  other,  who 
was  a  bankrupt,  in  Bngland.     If  the  plaintiff  in  Eoglsnd 
had  been  solvent,  no  security  would  have  been  required, 
and  it  was  held  that  the  fact  that  he  was  a  bankrupt 
was  not  a  sufficient  reason  for  security  being  ordered. 
It  has  been  further  decided  that,  if  a  trustee  in  liguids- 
tion  is  a  sole  plaintiff,  primd  facie  he  cannot  be  required 
to  give  security  for  costs.    This  was  the  case  of  PooUy*s 
Trustee    in    Bankruptcy   v.    Whetham.    Then,  if  the 
trustee  in  bankruptcy  is  himself  insolvent,  does  that 
make  any    difference?     Two  propoeitions  have  been 
established:  (1)  that  the  bankruptcy  of  a  sole  pleiotiif 
is  not  a  sufficient  ground  for  requiring  security ;  and 
(2)  that  the  mere  fact  that  a  pdn9n  is  a  trustee  if  not 
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B  mifSioie&t  xeMcm  for  leqnirlng  aemuitj  for  costs.    Bat 

it  is  Boid  that  tiiepesent  case  is  dlffennt,  because  there 

ia    a  eombmslios  of  the   two  propositions.     I  see  no 

resuson  for  this  oontsntioii.     It  is  also  said  that  there  is 

ax&tbority  the  other  way,  and  Malcolm  ▼.  Bodghinmm  is 

cited.    Thst  esse  is  Tsry  shortly  reported,  and  what  is 

relied  apon  if  a  didtum  of  Blacfcbiim»  J.,  that  *'  where 

an  issolfcst  penoa  is  aoing  as  trustee  for  another,  it  has 

loDg  bseo  the  rule  to  require  security  for  costs."      He 

there,  ae  doubly  statea  an  exception  to  the  general  rule  ; 

but  Ab  ezplanatioii  of  that  dt'dum  is  given  by  Hall,  V.G., 

in  A  Carta  Para  Mining  Co.,  that  he  was  there  only 

spsaftiBg  of  a  bare  trustee  for  another  person.    This  is 

the  Hue  ezplaoation  of  the  didum.    If,  therefore,  we 

tna  to  the  eaaea  of  Dentton  t.  AilUon  and  United  PorU 

/asaroeoe  Co.  ▼.  BiU^  we  find  an  agreement  of  several 

of  Che  Judges,  which  indicates  the  way  in  which  we  should 

daode  this  ease.    I  am  of  an  opinion  that  the  oircom- 

fltenoea  of  this  ease  are  not  sufficient  to  put  the  defendant 

ia  the  poaftloB  of  requiring  him  to  give  security  for  costs. 

T^e  weight  of  authority  is  in  favour  of  this  view,  and  the 

only  case  whioh  throws  doubt  upon  it  Is  Maieolm  v. 

Hogkmmm^  to  which  I  have  already  referred.    I  think, 

therefore,  the  deciaion  of  Ohitty,  J.,  was  right. 

Bctwn,  L.  J. — ^I  am  of  the  same  opinion.    The  lines 
oa  which  the  decision  must  run  are  plain.    The  great 
Tale  of  the  courts  la  that  poverty  is  no  bar  to  the  suitor. 
From  tine  immemorial  this  has  been  the  rule  of  the 
oomoon  law  couzts,  and,  I  believe,  of  courts  of  equity. 
There  is  an  apparent  exception  in  the  case  of  appeals 
wfa^e  aeeurity  ia  requured,   if  the  appellant  is  insol- 
vent.   Bat,  in  that  case,  he  has  already  had  a  decision  of 
a  eourt  of  first  instance.    The  great  rule  being  that 
poverty  is  no  bar,  an  exception  has  been  introduced  to  pre- 
vent abuse  of  the  process  of  Justice.    Where  an  insolvent 
snea  aa  a  mere  nominal  plaintiff  for  a  third  person,   the 
couxt  will  require   security  to  be  given.     There  are 
two  classes  ol  casea  in  whioh  a  plaintiiS  sues  in  this 
'vay — ^Tii.,  (1)  where  he  has  divested  himself  of  his 
interest  in  the  subjeet  of  the  suit;   and  (2)    where, 
oc^'oaUy,  he  hmB  begun  with  an  interest  of  which,  in 
the  course  ol  the  suit,  he  has  divested  himself.    In  these 
eissses  ot  cases  the  courts  of  common  law  deoided  that 
they  would  require  security  to  be  given.     Pethins  v. 
Adoock  is  a  ease  of  this  kind.    But,  when  we  come  to 
UiiB  case,  we  find  ourselves  discussing  a  case  of  a  trustee 
in  h'quidation,  who  ia  insolvent,  but  who  represents  the 
ettats  of  the  debtor.    Host  he  give  security  ?    He  is 
not  wiUiin  the  principle  on   which  the  exception  has 
been  baaed,    nor    does    he   fall  within  the  definition. 
He  is   not   within  the   definition,  because    it  cannot 
be    asid    that     he   ia    a     mere     nominal     plaintifC 
nocebehasa  statutory  right.     He  is  not  within  the 
miiebief  against  which  the  exception  is  directed,  but  is 
a  person  who  has  duties  to  perform.    Part  of  those 
dcties  is  to  act  for  the  estate  in    litigation,    should 
litigation  become  necessary.     I  think  there  is  sense  in  the 
priaciple,  that  the  poverty  of  the  statutory  representative 
of  otbers  is  not  to  be  a  bar  to  suing,  and  this  principle 
wu  recognized  by  the  common  law  courts,  whose  prao- 
Ucs  it  was  to  allow  him  to  sue  without  giring  security 
for  oostF.    Jn  1869  the  Court  of  Common  Pleas  had  to 
eouider,  in  the  caae  of  Syhu  v.  SyhoBy  the  question  as  to 
vhetiiCT  security  should  be  required  from  executors,  and 
tbeconrt,  which  consisted  of  Bovill,  C.J.,  Byles, Montague 
Ssatb,  and  Brett^  J  J.y  enunciate  in  the  clearest  manner  the 
proportion  that  aeeurity  has  never  been  required  in  the  case 
of  the  issignee  of  a  bankrupt.     Bovill,  C.J.,  says  :^"  To 
ectitb  s  defendant  to  security,  be  must  show,  not  only 
that  tbe  phdatcff  is  insolvent,  but  also  that  he  is  suing  as  a 
iK)ana4  plaintiff,  in  the  sense  of  another  person  being 
beaeflsisUy  iaterested  in  the  result  of  the  action.  In  that 
sase^  tile  court  would  stay  the  proceedings  until  security 
is  gir».   That  doctrine,  however,  has  never  been  applied 


to  the  case  of  an  executor  or  the  assignee  in  bankruptcy ; " 
and  he  then  proceeds  to  point  out  the  distinction  that, 
in  the  latter  cases,  there  is  no  person  interested  to  glve^ 
or  who  would  be  willing  to  give,  security  for  oosts. 
Bovill,  C.J.,  seems  to  think  that  the  ends  of  Justice 
would  not  be  furthered,  but  rather  defeated,  by  requir- 
ing security  to  be  given  in  such  cates.  He  then 
proceeds :  "  No  authority  has  been  or  could  be  pro- 
duced in  which  security  for  costs  has  been  ordered  to  be 
given  by  a  plaintiif  suing  as  executor  or  as  assignee, 
simply  on  the  ground  that  he  is  not  in  a  position  to  pay 
costs,'*  and  cites  an  anonymous  case  reported  in  2  Taunt. 
61.  Montague  Smith,  J.,  says  the  same  thing:  "The 
cases  in  which  a  plaintifl  has  been  compelled  to  give 
security  on  the  ground  of  Insolvency  are  casea  in  which 
the  specific  debt  sought  to  be  recovered  has  been  trans- 
ferred to  a  third  party,  for  whose  benefit  the  action  is 
brought."  And,  lastly,  the  present  Master  of  the  Bolls 
lays  down  the  rule  that,  "Insolvency  alone  is  not  a 
ground  for  compelling  security.  Bat  an  exception  has 
been  engrafted  on  that  rule,  where  the  plaintifl  is  merely 
lending  his  name  for  the  benefit  of  another  person,  and 
is,  therefore,  not  the  real  plaintiff  in  the  action ;  as, 
where  he  has  assigned  his  interest  in  the  debt  to  another. 
There  is  no  authority,  however,  for  extending  that 
exception  to  the  case  of  an  exeoutur  or  an  assignee  of  a 
bankrupt."  Shortly  after  the  decision  in  this  case,  the 
same  point  came  before  the  Court  of  Queen's  Bench  in 
Demtim  v.  Aehton,  where  they  decided  that  the  court 
would  not  require  security  for  oosts  to  be  given  by  the 
plaintifl,  who  sued  as  assignee  of  a  Iwnkrupt  for  the 
benefit  of  the  estate,  although  he  was  in  insolvent  cir- 
cumstances. And  the  courts  after  baring  taken  time  to 
consider  their  judgment,  expressed  thdr  concurrence 
with  the  decision  in  8yho$  v.  8ylu».  But  the  matter 
does  not  rest  there,  for,  in  The  United  Porte  Ineuranoe 
Co.  V.  HUl,  Cockbum,  C.J.,  in  the  course  of  the  argu- 
ment, cites  DeneUm  v.  Aehton  and  8ykee  v.  Byhea  as 
laying  down  the  rule  that  the  assignee  of  a  bankrupt 
cannot  be  required  to  give  security  for  costs,  and  from 
that  time  there  has  been  no  authority  impeaching  the 
proposition  whioh  I  have  stated. 

Malcolm  v.  Hodgkimon  seems  to  be  a  case  falling  dis- 
tinctly within  the  exception — ^.e.,  where  the  plaintifl  is 
A  mere  shadow.  In  dealing  with  such  a  case.  Black- 
bum,  J.,  no  doubt,  states  that  it  has  long  been  the 
rule  to  require  security  for  costs  where  an  insolvent 
person  is  suing  for  another;  but  he  is  there  using  lan- 
guage eecundum  eubjeotam  maUriam,  with  reference  to 
the  particular  case  before  him.  The  true  explanation  of 
this  didum  is  given  by  Adl,  V.C.,  in  Re  Carta  Para 
Mining  Co,,  where  he  says  that  be  thinks  ''  that  the 
learned  judge  was  then  speaking  of  a  case  of  a  person 
who,  not  having  the  right  to  sue  himself,  allows  his 
name  to  be  used  for  the  benefit  of  another,  as  trustee 
for  that  other."  Is  the  practice  in  equity  diflerent  from 
that  at  common  law  P  Counsel  who  have  addressed  us 
have  cited  no  authority  to  show  any  such  diflerence.  The 
first  time  that  a  doubt  has  been  thrown  on  the  cases  of 
Deniton  v.  AthUm  and  Syket  v.  Sykee  was  by  Pearson,  J., 
in  PooUy'e  Trustee  in  Bankruptcy  v.  Whttham.  I 
therefore  think  we  should  be  acting  with  imprudence  if 
we  were  to  suggest  that  the  rule  whioh  has  so  long  been 
recognized  as  law  is  incorreot. 

F&T,  L.J.— It  seems  to  me  that  this  caae  has  been 
decided  by  a  long  list  of  authorities.  This  chain  of 
authority,  beginning  with  an  anonymous  case  reported 
in  Taunton  (2  Taunt.  61],  has  remained  unbroken  till  the 
year  1884,  when  Pearson,  J.,  in  Pooley^e  Trtutee  in 
Bankruptcy  v.  Whetham,  expressed  a  doubt  as  to  the 
accuracy  of  the  rule.  I  do  not  think  that  that  doubt  is 
well  founded.  The  long  series  of  authorities,  which  have 
been  so  carefully  examined  by  my  brethreUt  show  that 
no  security  ought  to  ordexed  in  tUs  case. 
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OoirsT  o;  Affbax.. 


In  xb  Fawbitt. — ^In  »b  Boyoott. 


Oou&T  ov  Affbaxh 


The  appeal  most  be  dismiasedi  with  ooato. 

Solicitors  for  tfaie  appellant,  Blanchfcrdy  Bicha^  S 
Wood,  lor  Darley  A  Cro$%tltyy  Blaokbura. 

Solicitors  for  the  re^pondenti  Pritchard^  Engltfidd,  A 
Co.,  for  Charlea  Oosiekeff  Darwen. 


From  Chan.  Di?. 


July< 


In  re  fAWBrrr. 
GiLLAHD  V.  Bumoir.  (a,) 


Pradiee'-' Dismissal  of  administration  summons^^Time 
for  appealing—Judicature  Act,  1873,  «•  100— Ord.  2, 
r.  1 ;  ord.  58,  r.  16  ;  ord.  71,  r.  1. 

Proceedings  instiiuied  hy  a  summons  under  ordsr  55 
ars  equivalent  to  an  aetum,  and  are  not  *^proceedings 
in  arty  matter  not  being  an  action  "  vithin  ord.  58,  r. 
15,  and,  tberffore,  an  appeal  from  a  decision  on  such  a 
summons  is  in  time,  although  brought  afUr  the  eoapira^ 
Uon  of  twenty-one  days. 

An  originating  enmmons  had  been  taken  out  bj  the 
plaintiff  for  the  administration  of  the  estate  of  the 
testatrix,  which,  on  the  21st  of  April,  1885,  had  been 
dismissed  bj  Bacon,  Y.0.|  with  costs. 

This  was  an  appeal  by  the  plaintiff  from  such  dis- 
missal, and  the  notice  of  appefd  had  been  given  more 
than  twenty-one  days  from  the  date  of  the  decision. 

Hemming,  Q,0.,  and  BusuU  Boberts,  for  the  appel- 
lant. 

Crossley,  Q.C,  and  OoUman,  for  the  respondent,  took 
the  preliminary  objection  that  the  appeal  was  oot  of 
time  under  ord.  58,  r.  15.  A  proceeding  commenoed  hy 
originating  summons  was  not  an  action,  not  being  a  ciril 
proceeding  commenced  by  writ  within  the  Judicature 
Act,  1873,  s.  100,  and  ord.  2,  r.  1.  By  ord.  71,  r.  1, 
oiiginating  summons  meant  a  summons  by  which  pro- 
ceedings are  commenced  without  a  writ ;  therefore  this 
was  "  a  matter  not  being  an  actioki "  within  ord.  58,  r.  16. 

Hemming,  Q.C,  and  BusseU  Boberts,  amird,  were 
not  oalled  on. 

Cotton,  L.  J.— The  rule  last  mentioned  provide  that 
an  appeal  shall  be  brought  within  twenty-one  days  in 
any  matternot  being  an  action,  and  this  appeal  not  baring 
been  brought  within  that  time,  the  question  is  whether 
this  order  was  made  in  a  matter  not  being  an  action. 
The  Judicature  Act,  1873,  s.  100,  defines  «* action"  as 
meaning  "  a  ciril  proceeding  commenced  by  writ,  or  in 
such  other  manner  as  may  be  prorided  by  rules  of  court." 
Then  we  come  to  the  orders,  which  are  not  inconsistent 
with  the  Act.  By  ord.  1,  r.  1,  all  actions  which,  prerions 
to  the  commencement  of  the  Acf|  were  commenced  by 
writ,  bni,  or  information,  Ac,  "shall  be  instituted  in 
the  High  Oourt  of  Justice  by  a  proceeding  to  be  called 
an  action."  But  I  do  not  understand  that  rule  as  laying 
down  that  nothing  else  is  to  be  called  an  action.  Are 
not  these  proceedings  *<  cifil  proceedings  commenced  by 
summons  in  accordance  irith  a  rule  of  court,"  so  as  to 
bring  them  within  the  definition  of  an  action  in  the 
Judicature  Act,  s.  100  P  In  saying  that  every  action  in 
the  High  Oourt  shall  be  commenced  by  writ,  the  rule 
means  except  where  otherwise  provided,  and  there  is 
thus  a  provision  to  the  contrary  made  by  the  Bules  of 
Oourt.  Under  order  55,  certain  proceedings  may  be 
commenced  by  **  originating  summons,"  a  term  which 
is  defined  by  order  71  to  mean  "  a  summons  by  which 
proceedings  are  commenced  without  writ." 

Taking  the  rules  in  connection  with  the  Judicature 

(a.)  Beported  by  H<  F.  Amidbos,  Esq.,  Bairiater^at- 
Law* 


Act,  s.  100— which,  by  order  10,  ia  to  apply  to  the  rol^i 
— this  proceeding  commenced  by  aummons  is,  in 
opinion,  a  ciril  proceeding  commenced  in  a  mauMI 
prescribed  by  the  Bules  of  Court.  It  is  therefore  si 
actioni  and,  the  order  appealed  from  being  a  final  oidc^ 
the  appeal  was  brought  in  time,  and  the  pieliminiif 
objection  fails. 

LiNDUT  and  Far,  L.JJ.,  oonoiiraed. 

Obfection  offsrruled. 

Solicitors  for  the  appellant,  Brookshank  S  ChUand.    . 


Solicitors  for  the  respondents, 
Gardiner, 


MonckUm,   Long,  I 


Ffom  Ohan«  0i?.  ICafoh  25,  l\.\ 

In  re  Botcott.  {a.) 

Solieitor^Taxation  of  bill—Taxaiion  after  paytned 
^Solicitors  Act,  1848  (6  A  7  Vict.  c.  IS),  s.  41 

The  solicitor  of  mortgagees  for  £2,000  had  receiw 
instructions  to  seU,  but  the  sale  tvos  stopped  on  the  mortal 
gagor's  tolieitar  finding  a  transferee.  The  mortgegsti  J 
solieitor's  UU  of  costs  amowded  {including  eurv^fh]^ 
charges)  to  £450.  The  mortgagor's  etdieOor  oiijeetsd  ts  ' 
the  amount,  but  the  mortgagees'  eolieitor  refusing  is\ 
complete  the  transfer,  and  the  mortgagor  being  anafieus  j 
for  speedy  completion,  the  mortgagor's  solicitor  paid  ihi'\ 
bill  under  protest. 

Held  (by  Cotton  and  Fry,  L. JJ.,  diaa.  Bowen,  LJ.), 
that  there  was  no  ew^  pressure  ae  would  jueHfy  taxa* 
tion  after  paymefU. 

Decision  of  Baoon,  V.O.,  reversed^ 

Appeal  from  Bacon,  V.O. 

The  costs  were  on  behalf  of  mortgagees  and  tbs 
application  to  tax  was  that  of  the  mortgagor.  The  bill 
had  been  paid.  The  security  was  for  £2,000.  The 
mortgagees,  on  default  by  the  mortgagor,  had  ^*^ 
instructions  for  the  mortgaged  property  to  be  told. 
But  soon  afterwards  the  mortgagor's  solicitor  (oond  ■ 
client  who  would  take  a  transfer  of  the  eecaiitj,  and 
applied  to  Hr;.  Boyoott,  the  mortgagees'  solicitor,  tor  aa 
account  of  principal,  interest,  and  ooata.  Boycott  seat 
in  his  bUl  of  costo  for  £327  19s.  8d.,  besides  £131  I7i. 
for  surveyor's  charges,  and  the  mortgagor's  solioitot 
objected  to  the  amount.  Boycott,  however,  refused  to 
complete  ihe  transfer  until  his  costs  were  paid  in  faUt 
and  the  mortgagor  being  anxious  for  speedy  oompletioa 
his  solicitor  paid  the  bill  under  protest.  Boycott's  explans- 
tion  of  his  charges  was  that  the  deeds  contained  only  old 
and  vague  descriptions  of  the  property,  and  that  a  fresh 
survey  had  been  necessary.  *  The  mortgagor  took  oat  a 
summons  to  tax  the  bill  of  £327  19s.  8d.,  and  Baoon, 
V.O.,  ordered  the  bill  to  be  referred  for  taxation  oa 
the  grounds  of  pressure  and  overcharge.  Boyoott 
appealed* 

Swinfen  Eady,  for  the  appellant,  cited  In  re  Laeey^ 
Son,  32  W.  B.  233,  25  Oh.  D.  301 ;  In  re  Brownt,! 
De  G.  M.  &  G.  322;  In  re  HarHsoa,  10  Beav.  57; 
In  re  NeaAe,  10  Beav.  181 ;  and  In  re  Barrow,  %  w.  a. 
109,  17  Beav.  547. 

Bosanquet,  Q.O.,  and  Adand,  for  the  respondent, 
reUed  on  In  re  Bance,  22  Beav.  177 ;  In  re  Newman, 
15  W.  B.  1189,  L,  B.  2  Oh.  707;  In  re  Pugh,  82  Beav. 
173.  [BoWBK,  L.J.,  referred  to  In  re  Dearden,  2  w.  ^ 
18,  9  Bx.  210,  and  £ko  parte  Barton,  4  De  G.  M.  «  ^* 
108.] 

(a.)  Beported  by  0.  Aboksb  Oooxi  Ssq.> 
Law. 
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Isr  B1  BOTOOTT. 


OOUBT  OF  ApPBAL. 


Msreh  31. — OoRtNi,  L. J. — ^After  pajment  tazatioa  is 

not  A  matia  of  eosne,  and  after  tweWe  moathf  from 

&e  time  of  payaeat  tfaera  ii  no  power  to  tax.    If  the 

mafttev  bad  come  before  me  in  the  first  initanoe,  and  in 

the  abeeoee  ol  tiie  long  course  of  deoielons  on  the  eub- 

Jeet,  X  ahonii  prabaUy  haTO  eaid  that  it  wonld  be  beet 

not  to  att—pf  to  define  in  anj  way  what  special  cir- 

cmBataasef  vseld  jutify  a  Jndge  in  referring  a  bill  for 

taxatiiwi  aftw  payment ;  bat  there  is  a  long  course  of 

diwiwawai^  b^iuiing  with  one  by  Lord  Langdale,  which 

bave  Irid  down  that,  in  order  to  Jostify  the  taxation 

off  a  Ifil  after  payment,  there  mnst  be  preeenre  and  over- 

and  oveiobarge  amonnting  to  fraad.     What 

is  has  not  been  determined.    Whether  there  is 

be  decided  on  the  oironmstances  of  each 

In  my  opinion,  unless  there  is  orer- 

iting  to  fraad,  there  mnst  be  something  in 

tftenstateof  presaare,and  having  regard  to  the  decisions,  I 

de  not  think  that  a  Jodge  is  at  Uberty  to  go  at  large  into 

speoiel  eirenmataaeea  merely  because  he  thinks  that 

isatlce  wonld  be  done  by  ordering  a  taxation.    Bacon, 

y.O.,  did  not,  as  I  understand,  in  any  way  intend  to 

depart  from  the  rale  laid  down  by  a  seriee  of  decisions, 

for  he  aaid  he  waa  clearly  of  opinion  there  was  pros* 

snie,  and  thought  there  was  great  oTsroharge. 

The   rale   that,    if   the   OTcrcharges    were    not   ^ 

g;ceat  m  to  amonnt  to  fraud,  there  must  be  pressure 

was  acfad  upon  in  In  rt  Laeey  A  Bon.    The  court 

then  thought  that  the  bUl  contained    serious    Ofei- 

eherges^aad  we  gaTo  our  opinion  as  to  those  ofer- 

efaaiges  tiiat  there  might  be  a  rale  for  future  cases,  but 

we  omujderod  that  there  was  no  pressure,  and  that,  as 

the  oTetehaiges  were  not  so  great  as  to  amount  to  fraud, 

there  waa  no  soifioient  reason  for  taxation.    I  gare  the 

first  judgment,  in  which  I  Isid  down  the  rale  in  those 

terms,  and  though  Fry,  LJ.,  said  that  in  the  abeence  of 

pitmnre  there  were  no  special  cironmstanoes  in  that 

mas,!  do  not  thfaik  that  either  he  or  lindley,  L.J., 

doubted  thst  te  dedaiona  laid  down  the  rule  I  hare 

mentioBea.    When  a  rale  has  been  laid  down  and  acted 

upon  for  ymn^  the  Oonrt  of  Appeal  ought  not  to  depart 

/remit. 

In  this  esse  I  hare  reluctantly  come  to  the  conclusion 
thattbefoctidonotamonnttopreesure.  Without  attempt- 
lag  to  define  pressure,  I  ehould  say  that,  where  a  solicitor, 
who  has  giren  no  opportunity  of  inrestigating  his  bill, 
tskei  adTantsge  of  ite  being  important  to  the  person 
dMigsaUe  that  the  transaction  should  be  completed, 
sad  refuses  to  complete  unless  payment  is  made,  that  is 
prassnie;  but  that  there  is  no  preesure  where  the 
meessity  of  paying  the  bill  without  luTestigation  does 
not  arise  from  any  act  or  default  of  the  solicitor.  If  the 
pai^lJaUe  to  pay  chooses  for  his  own  purposes  to 
Umit  so  short  a  time  for  completion  that  the  bill 
csnaot  be  iuTestigated  before  payment,  he  must  take 
the  consequences.  If  the  ISth  of  September— the  day 
of  ooaplecion,  which  was  only  four  days  after  the  bill 
wu  Kcdved— had  been  fixed  at  the  Instance  of  Mr. 
Boycott,  I  shonld  have  thought  that  the  case  amounted 
to  piessure.  Bnt  how  do  the  facts  stand  P  For  some 
lesson  not  explained,  Mr.  Smith,  the  mortgagor's  soli- 
dtor,  was  rery  anxious  to  get  a  speedy  settlement.  It 
is  not  allied,  and  I  have  looked  carefully  through 
^  srideaoe,  that  Mr.  Boycott  erer  said  that,  if  the 
■oMf  was  not  paid  by  a  certain  time,  he  would  go  on 
sadssU.  On  the  let  of  September,  Mr.  Smith,  baring 
obtnied  someone  to  adranee  the  money,  wrote  to  Mr. 
Bojestt  asking  for  the  matter  to  be  completed  on  the 
3id.  Up  to  that  time  he  had  not  seen  the  bill  of  costs. 
Mr.  Bojoott  sent  a  telegram,  and  also  wrote,  proposing 
the  lOtk ;  bnt  afterwards  postponed  the  appointment  to 
the  13tfa.  Ml.  Smith  got  the  biU  of  costs  on  the  9th, 
and  at  eace  considered  that  it  was  exoeesire  and 
requlrsd  investigation;  and,  on  the  same  9th  of  Sep- 
tember, ha  wrote  to  Mr.  Boycott  saying  that  the  biU 


appeared  to  him  exoeeslre,  and  would  require  to  be  gone 
into  carefully,    but  he  did  not  in  any    way  seek  to 
postpone  the  settlement  on  the  13  th,  that  he  might  do 
what,  at  a  later  date,  he  says  he  was  desirous  of  doing- 
send  the  bill  to  his  London  agents  to  see  if  it  shonld  be 
taxed.     Faring  the  bill  of  costs,  and  seeing  objections 
to  it,  he  does  not  ask  to  postpone  the  settlement.    On 
the  12th  he  goes,  with  a  notice  which  he  had  prepared, 
protesting  against  the  bill,  and  sees  Mr.  Boycott  During 
his  two  interriews  with  Mr.  Boycott,  he  says  not  a  word 
about  the  bill,  but  says  that  he  intended  to  do  so  at  a 
third  interriew,  an  appointment  for  which  had  been 
made.      Mr.  Boycott  did  not  keep  that  appointment^ 
and,  on  that  day,  nothing,  therefore,  was  said  by  Mr. 
Smith   about  the  bill.    On  the   13th  the   matter  was 
settled.     I  do  not  go  into  the  details  of  what  then  took 
place ;  I  will  only  obserre  that  Mr.  Smith  did  not  er en 
then  say  that  the  bill  mnst  be  taxed,  though  something 
passed  about  the  items.    I  think,  from  the  subsequent 
letters  which  passed,  that  Mr.  Boycott  was  willing,  eren 
after  payment  to  go  into  the  question  with  Mr.  Smith 
whether  the  items  ought  to  be  reduced.    In  that  sense, 
he  may  be  said  not  to  hare  treated  the  matter  as  finally 
settled,  but  I  do  not  think  that  he  can  be  considered  to 
hare  agreed  to  submit  to  taxation.    Mr.  Smith  hands 
in  a  formal  protest,  and  obtains  a  receipt  which  admits 
that  the  amount  was  paid  under  protest;  but  that  is 
nothing.    In  my  opinion,  it  would  hare  been  pressure  if 
Mr.   Boycott  had  pressed  for  an  early  day,  but  Mr. 
Smith  himself  was  derirous  of  baring  an  early  day. 
Eren  as  it  was,  there  was  time  for  him  to  consult  his 
London  agents  as  to  the  bill.    In  these  circumstances, 
in  my  opi^on,  there  is  nothing  which  would  Justify  us 
in  sending  this  bill  to  be  taxed,  though  I  am  inclined  to 
think  that  the  bill  is  of  a  startling  amount,  the  costs 
being  over  £450,  wth  reference  to  an  estate  mortgaged 
for  £2,000.      Earing    regard,  howerer,   to    the    long 
course  of  decisions,  though  most  of  them  are  the  deci- 
sions of  courts  of  first  instance,  I  do  not  think  that  this 
bill  can  be  held  liable  to  be  referred  for  taxation.    The 
order  of  the  Yioe-Chancellor  must,  therefore,  be  dis- 
charged. 

BowBir,  L.  J. — I  am  Tory  sorry  to  say  I  must  differ 
from  the  Judgment  of  Cotton,  L.J.  His  authority  and 
experience  make  me  pause  before  differing  from  him, 
but  the  more  I  read  the  papers  the  more  I  think  that 
this  bill  ought  to  be  taxed.  The  Vice-Obancellor 
thought  so,  and  I  do  not  feel  Justified  in  orerruUng  his 
Judgment,  which  I  think  is  right 

The  application  is  made  under  section  41,  under 
which  I  think  the  Judge  has  a  discretion,  though  it  is  not 
absolute.  Payment  of  the  bill  is  In  no  case  to  preclude 
the  Judge  from  referring  the  bill  for  taxation  if  the 
special  circumstances  of  the  case,  in  the  opinion  of  the 
Judge,  require  taxation.  It  seems  to  me  that  to  Justify 
taxation  there  must  be  special  circumstances,  which 
distinguish  the  payment  in  the  particular  case  from  an 
ordinary  payment.  A  bill  cannot  be  referred  for  taxation 
after  payment  on  the  ground  that  justice  would  be  better 
done  in  erery  case  by  sending  a  bill  for  taxation.  There 
must  be  special  circumstances,  and  then  the  Judge  has 
a  certain  discretion.  Judges  of  first  instance  find  it, 
no  doubt,  very  conrenient  to  let  the  public  know  the 
lines  upon  which  they  mean  to  exercise  their  discretion, 
and  I  think  it  very  well  that  they  should  do  so,  and  they 
have  in  many  oases  proceeded  on  the  principle  that 
pressure  and  orercharge  combined  constitute  the  special 
circumstances  mentioned  in  the  Act.  The  rule,  though 
not  exhaustire,  is  probably  a  good  woiking  rule 
sufficient  for  most  casee ;  but  if  you  press  that  rule  too  far 
by  laying  down  as  a  definition  that  special  circumstances 
are  not  to  be  considered  to  exist  unless  there  be  preesure 
and  overcharge,  il  seiuns  to  me  yon  are  making  an 
Act  of  Parliament.  If  the  Legislature  had  meant  that 
only  these  things  should  oonatitati  special  oiioamstanoMi» 
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it  could  have  said  ao.  Special  circamstanoeiy  I  think,  are 
those  which  appear  to  the  Judge  so  tpecial  and  excep- 
tional as  to  jostify  taxation.  I  think  no  court  has  a 
right  to  limit  the  discretion  of  another  court,  though  it 
may  lay  down  principles  which  are  useful  as  a  guide  in 
the  exercise  of  its  own  discretion.  It  seems  to  me 
to  be  the  true  tIow  of  the  statute  that  there  must 
be  special  circumstances  making  the  payment  differ 
from  an  ordinary  payment,  and  that  the  Judge  thereupon 
has  a  discretion  as  to  whether  they  are  sufficient  to 
authorize  taxation. 

The  effect  of  an  ordinary  payment  is  to  waiye  inquiry. 
But  if  the  circumstances  show  that  the  party  neither 
waited  inquiry  nor  intended  to  do  so,  but  owing  to  the 
InconTenience  to  which  he  would  be  put  by  postponing 
the  completion  gare  way  and  paid,  these  are  special 
circumstances  which  differentiate  the  caae  from  the 
ordinary  case  of  payment.  Without  impugning  the 
rule  that  in  most  cases  pressure  must  co-exist  with 
OTercharge  to  justify  taxation  after  payment,  I  insist  upon 
this,  that,  according  to  the  terms  of  the  Act,  the  judge 
has  a  discretion,  and  that,  if  he  comes  to  the  conclusion 
that  the  circumstances  are  so  special  as  to  Justify  taxa- 
tion, we  ought  not  lightly  to  overrule  his  exercise  of  that 
discretion.  In  the  Oourt  of  Chancery  there  is  a  long 
catena  of  cases,  principally  at  the  Rolls,  commencing 
with  In  re  Harrison^  which  was  dted  before 
us,  to  show  that  a  bill  ought  not  to  be  referred 
to  taxation  unless  there  is  both  pressure  and  oTercharge. 
In  re  Harrison  was  afterwards  considered  by  the  Oourt 
of  Exchequer,  in  1853,  in  In  re  Dearden,  before 
Pollock,  O.B.,  Hartin,  B.,  and  others,  and  it  was 
laid  down  that,  although  discretion  might  properly  be 
exercised  according  to  known  rules,  nevertheless,  the 
object  of  the  statute  in  giving  a  discretion  to  the  judge 
was  that  he  might  not  be  so  fettered  as  to  prevent 
Justice  being  done  in  a  new  case.  The  subject  came 
again,  in  1867,  before  Lord  Bomilly  and  the  Court 
of  Appeal,  in  In  re  N^ynnan  and  In  In  re  Harri- 
son,  was  disapproved  of.  Bolt,  L.J.,  says  (p.  712), 
'*The  statute  does  not  point  out  the  special  circum- 
stances which  shall  in  any  case  authorize  the  court 
to  direct  taxation  after  payment ;  it  is  left  to  the  oourt 
to  determine  what  special  circumstances  are  sufficient 
for  the  purpose.  I  do  not  think  that  any  of  the 
decisions  have  laid  down,  and  it  is  scarcely  possible 
to  lay  down,  a  general  rule  on  the  subject."  These 
remarks  of  Bolt,  L.J.,  well  express  the  view  I  take  of 
the  subject.  It  appears  to  me,  therefore,  that  in  1867 
the  Court  of  Appeal  thought  that  there  was  no  hard 
and  fast  rule  as  to  what  constituted  special 
circumstances.  In  In  re  Lacey  A  Son  this 
court  reversed  the  decision  of  the  court  below; 
bat  in  that  case  the  decision,  in  fact,  went  upon 
this,  that  there  were  no  special  circumstances 
sufficient  to  distingaish  the  case  from  an  ordinary  caee 
-of  payment.  The  expressions  used  by  the  different 
judges  in  that  case  were  not  identical,  and  do  not  appear 
to  me  to  be  conclusive  on  the  point.  Cotton,  L.J.,  said 
that  special  circumstances  must  be  pressure  and  mani- 
fest overcharge,  or  overcharge  so  gross  as  to  amount  to 
fraud.  Lindley,  L.  J.,  says  he  does  not  attempt  to  define 
what  arc  sufficient  special  circumstances  to  authorize 
taxation,  and  the  language  of  Fry,  L.J.,  appears  to  leave 
it  still  open  for  me  to  take  the  view  I  do  in  this  case, 
which  is,  that  excellent  as  the  rule  is  as  a  general  rale, 
still,  if  the  judge  finds  a  payment  under  peculiar 
circumstances,  he  is  not  bound  to  confine  himself  to  the 
question  whether  there  is  pressure  with  overcharge. 

Now,  consider  the  circumstances  of  this  case.  A 
mortgage  for  about  £2,000  was  about  to  be  paid  off. 
When  Mr.  Smith,  the  mortgagor's  solicitor,  on  the  Ist 
of  September  asked  for  the  bill,  could  he  suppose  that 
the  mortgagee's  solicitor  would  send  in  one  amounting 
to  £327  19s.  8d.,and  surveyor's  chargee  £131 178.,  being 


something  between  twenty  and  twenty-five  per  cent,  on 
the  amount  of  the  loan  f    This  was  in  the  vacation  when 
it  is  very  difficult  to  get  bais  taxed  at  all,  and  impoa- 
sible  to  get  them  taxed  in  great  baste.    Mr.  Smith  was  a 
country  solicitor,  and,  as  it  was  a  vacation,  he  had  not 
the  oi^ary  opportunity  of    eonanlting   his    I/mdon 
agents.    He  suggested,  at  the  first  instaaea  on  the  9tli 
of  September,  that  the  bill  was  excessive,  but  did  not 
put  off  the  completion,  which  bad  been  fixed  for  the  13th. 
Was  he  bound  to  put  off  the  appointment  until  he  had 
settled  the  matter  as  to  coats  P    It  appears  to  me  that 
he  was  not  bound  to  assume  that  the  matter  oonld  not  be 
amicably  arranged,  or  that  recourse  must  naceasaifly  bo 
had  to  taxation.    On  the  13th  he  never  abandoned  Wm 
objections  to  the  bill;  he  paid  it  under  protest^  and 
handed  in  a  paper  stating  that  he  paid  it  under  protest. 
He  asked  Mr.  Boycott  to  go  through  the  bUl,  and  arrango 
the  matter  with  him,  and,  as  I  read  the  evidence,  ho  left 
Mr.  Boycott's  office  under  the  impression,  clearly  enter- 
tained by  both  parties,  that  the  bill  was  not  oondoaiTaly 
settled.     It  is  true  there  was  no  reference  to  taxation, 
but  he  was  not  bound  to  refer  to  it.    Both  sides  thought 
the  bill  was  to  be  discussed,  and  the  letters  which  puaed 
in  September  seem  to  me  conclusively  to  show  this, 

TTnder  these  circumstances,  I  think  It  cannot  bs 
said  that  Mr.  Boycott  did  not  take  advantage  of  the 
inconvenience  which  would  be  caused  to  the  mortgagor 
by  having  to  postpone  the  settlement  on  the  13th.  The 
deeds  were  refused  unless  payment  was  made.  The  only 
alternative  Mr.  Smith  had  would  be  to  throw  over  the 
appointment.  I  think  this  sufficient  to  distinguish  this 
from  cases  of  ordinary  payment.  As  to  overchargeSt  it  is 
said  that  special  items  of  overcharge  must  be  shown 
before  taxation  can  be  ordered.  This  is  a  good  general 
rule  from  which  I  should  be  loth  to  depart,  but  if  I  find 
a  bill  which  is  redolent  of  overcharge,  I  do  not  think 
that  I  ought  to  require  proof  of  particular  itema  of 
overcharge. 

In  my  opinion,  therefore,  the  Yice-ChancelloT  waa  in 
this  case  right  in  referring  the  bill  to  taxation. 

Fry,  L.J. — ^That  misconduct  or  fraud  on  the  part  of 
the  solicitors,  or  pressure  accompanied  with  overcharge, 
or  overcharges  so  gross  as  to  amount  to  fraud  are  special 
circumstances  within  the  Let  has  been  firmly  established. 
I  do  not  desire  to  preclude  myself  from  saying  that 
there  may  be  other  special  circnmstauoes  which  would 
justify  taxation.  The  question  seems  to  me  to  be  one 
which  it  is  not  necessary  for  us  to  determine  in  the  pre- 
sent  case,  since  no  reason  for  taxation  was  urged,  exoept 
that  there  had  been  pressure  accompanied  with  OTer- 
charge. The  judgment  of  the  court  below  is  baaed,  as 
I  understand,  upon  that  view,  and  I  am  unable  to  find 
any  circumstances  in  this  case  to  justify  taxation  unless 
it  can  be  directed  on  the  ground  of  pressure  and  over- 
charge.  I  think,  therefore,  that  the  present  question 
must  be  determined  upon  inquiry  whether  there  has 
been  pressure  and  overcharge.  Fressura  alone  is  not 
enough,  for  this  obvious  reason,  that  a  man  cannot 
complain  of  pressure,  unless  he  can  show  that  pressure 
was  put  upon  him  to  pay  more  than  he  ought  to  hare 
paid.  The  conclusion  I  arrive  at  is  that  expressed  by 
Cotton,  L.J.  I  think  that  no  pressure  was  put  upon 
Mr.  Smith  to  pay  Mr.  Boycott's  bill.  Mr.  Boycott  was 
the  solicitor  of  the  mort>gagees  who  were  about  to  sell 
the  property.  Mr.  Smith's  firm  had  found  a  person  to 
take  a  transfer  of  the  mortgage,  and  gave  notice  to 
Boycott.  Boycott  then  stops  further  proceedings  for  the 
sale,  and  in  pursuance  of  a  request  furnishes  his  bill  on 
the  9th  of  September.  Cotton,  L.J.,  has  pointed  oaC 
that  the  appointment  for  completion  originally  cnme 
from  Mr.  Smith,  and  that  two  postponements  were 
made  by  Mr.  Boycott  to  the  10th  and  13th.  I  am 
unable  to  find  any  threat  by  Mr.  Boycott  that  unless  the 
,  completion  took  place  the  sale  would  proceed.     Then  it 
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■uggested  that  ^t.  2>aiith  was  apprehensiTe  that  Mr. 
ifotild  isenr  farther  ooati  about  the  sale  unless 
«   trsaster   was  completed.     The  bill  negatiTes  that 
igg«8tloii,  and  shows  tiiat  no  further  costs  were  incurred 
bo^t  the  sale  aftor  notice  had  been  given  of  the  pro- 
tranafier.    It  also  seems  to  me  that  Mr.  Smith 
•gbt  liaTa  doae  what  he  states  he  desired  to  do,  consult 
liondon  agentB,     He  receired  the  bill  on  the  9th,  his 
of  the  9th  shows  that  he  had  considered  it  and  had 
tkat  it  was  exoeaslTe.    I  think  between  the 
9tk  tad  tte  13th  he  might  well  have  obtained  the 
eptaiBastf  hia  London  agents  upon  the  character  of  the 
iSH  mi  what  anm  he  ought  to  tender  on  completion. 
Bis  W  act  do  ao,  and  he  seems  to  hare  been  desirous  to 
§rt  Aa  benefit  of  payment  by  preventing  the  mortgagees 
'  •  mHing,  and,  at  the  same  time,  to  raise  sueh  a  case 
t  he  oanld  tax«     That  seems  to  me  the  only  reason 
iia  prepaiing  on  the  11th  of  September  the  docu- 
wt  which  was  aerred  upon  Mr.  Boycott  at  Knighton 
the  13th,    and,   moreoTcr,  on  the   18th  he   never 
his  objection  to  the  biU.    I  think  that  there 

0  aiieh  pxeasare  put  by  Mr.  Boycott  upon  Mr. 
or  his  eHeata  as  would  Justify  taxation. 

It  zemaina  to  inquire  as   to  the  overcharge.    The 
inise  pnxened  ia  unusual.    Mr.  Smith  does  not  point 
It  any  particnlara  of  overcharge.    Now,  it  appears  to 
ke  Tery  important  in  a  controversy  of  this  nature  that 
pa  sboidd  be  directed  to  some  particular  items  of  alleged 
ivcBiharge  upon  which  the  court  can  form  a  judgment 
[|  ia  aaid  that  the  bill  is  co  redolent  of  overcharge  that 
be  court  must  come  to  the  conclusion  that  there  are 
Dveiehargea,    I  do  not  hesitate  to  say  that  the  bill  is  one 
ahonld  have  been  very  glad  to  have  submitted  for  taza- 
baty  if  aaked  to  say  that  there  is  any  item  which 
be  diaaUowed  on  taxation,    I    cannot,   on  the 
before  me,  •  point  out  any  such  item.    The 
cbcasMitBDeea  are  peculiar.    The  property  is  subject  to 
beavy  chsrgea,  and  is  situate  in  several  counties   in 
"Walea.    There  had  bean  no  description  of  the  property 
for  iftzfcj-ikve  yean.    The  mortgagees,  if  they  sold,  were 
to  do  their  duty  and  sell  for  the  highest  price, 

1  eaanot  aay  that  the  viaita  to  identify  the  property 


WWmg  aa  I  am  for  the  bill  to  be  taxed,  I  feel  obliged 
to  eome  to  the  conclusion  that  there  haa  been  neither 
pnaaoie  nor  proof  of  overcharge,  nor  other  spedal  cir- 
sBaMtanoaa  to  authorize  the  court  to  send  it  for  taxation. 
I  think,  tharafore,  that  the  appeal  must  be  allowed. 

SolleitoiB  for  the  appellant,  Arthur  Cheat. 

Soliflltar  for  the  reapondent^  OriJUh  Janei, 


]l}tai    OOtttt    of    iu0ttce* 


Vortb, 
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Wajlxsr  v.  Jahes.  (fi.) 


BndUe^Ord,  S7,  r.  15 ;  ord.  36,  r.  33^Adion  dU- 
mmedfor  de/auU  of  appearance  hy  plaintiff  at  trial 
-^lAniUd  time  for  restoration  to  causa  li$t. 

M  odtMi  earning  on  for  (rial  on  the  30f A  of  JtUy, 
18^,  wu  diemiised  urith  eoete  in  consequence  of  the 
pioi^i  aoC  appearing  at  the  trial.  On  the  diet  of 
Odt^  Q  mction  was  made  to  discharge  the  previoue 
order  and  to  restore  the  case  to  f  As  paper  to  he  heard  on 
itsmertte, 

BM,  CM  (he  court  had  no  power  to  restore  the  action 


except  where  tJ^  application  is  made  within  $im  days  of 
the  dismissal. 

Motion. 

This  was  a  motion  in  an  action  for  setting  aside  a 
judgment  and  other  relief. 

The  action  was  set  down  for  trial  on  the  10th  of  June, 

1884.  It  came  on  for  trial  on  the  18th  of  April,  1885, 
and  the  parties  not  being  present  the  action  was  struck 
out  of  the  list.  On  the  1st  of  May,  1885,  the  action 
was  restored  to,  but  placed  at  the  bottom  of,  the 
list.    It  again  came  on  for  trial  on  the  30th  of  July, 

1885,  when,  the  plaintiff  not  appearing,  the  defend- 
ant, who  did  appear,  obtained  an  order  dismissing 
the  action,  with  costs,  under  ord.  36,  r.  32. 

This  was  a  motion  by  the  plaintiff,  notice  of  which 
had  been  served  on  the  defendant,  to  discharge  the 
previous  order  and  to  have  the  aotiou  restored  to  the 
paper  and  tried  on  its  merits. 

Ellis  J.  Davis,  for  the  plaintiff. — ^There  has  been 
great  negligence  on  the  plaintiff's  part,  but  the  court 
would  be  doing  right  to  view  the  application  with 
leniency.  Two  rules  apply-^rd.  27,  r.  15,  and  ord. 
36,  r.  38.  The  latter  seems  to  apply  more  especially  to 
common  law  actions.  [Nosth,  J. — Rule  33  of 
this  order  is  an  old  chancery  one.]  This  case 
comes  under  ord.  27,  r.  15,  it  being  one  where 
the  reason  for  a  rehearing  is  not  one  which  could 
have  been  the  subject  of  an  appeal.  [Nonm,  J. — If  the 
judge  has  a  general  discretion  of  restoring  a  case,  what 
is.  the  meanhig  of  ord.  36,  r.  33,  limiting  that  discre- 
tion to  six  dajB  after  dismissal  of  the  action  where  there 
haa  been  no  appearance  by  the  plaintiff  at  the  trial  P] 

J,  J.  Sims,  for  the  defendant,  was  not  called  on. 

NoBTK,  J. — I  think  this  case  comes  clearly  within 
ord.  36,  r.  33.  [His  lordship  read  the  rule.]  Ko  such 
application  was  made  within  the  six  days,  and  my  power 
of  setting  aside  the  judgment  is  confined  to  that  period, 
and  that  excludes  any  power  of  restoring  the  case  out 
of  that  time.  Then  it  is  said  there  is  another  order 
which  meets  the  case — namely,  ord.  27,  r.  15  ;  but  I  do 
not  think  that  really  can  be  construed  to  mean  that  the 
limited  time  mentioned  in  ord.  36,  r.  33,  is  a  thing  of  no 
importance,  and  I  must  act  strictly  on  that  rule. 

The  motion  must  be  refused,  with  costs. 

Solicitor  for  the  plaintiff,  J.  Andrews. 
Solicitor  for  the  defendant,  B.  Bohinson. 


Ohan.  Dlv. 
Korth 


Div.l 
.J.  I 


DoBB  V.  Fletcher,  (a.) 


Oct  30. 


WiU — Oift  to  children  attaining  twenty-one  or  marry- 
ing, and  if  only  one  child  to  him  or  her — Death  of 
only  child,  an  infant  and  unmarried — Vesting. 

A  testator  gave  £4,000  to  trusteet  upon  trust  to  pay 
the  income  to  his  daughter.  A.,  for  life,  and  ai  her 
deaih  to  pay  and  divide  the  same  between  the  children 
of  A.  in  equal  shares,  who,  being  sons,  should 
attain  twenty-one,  or,  being  daughters,  attain  that  age  or 
be  married,  and  if  only  one  child,  then  wholly  to  him  or 
her;  if  no  child  who  should  live  to  attain  a  vtsted  interest, 
then  over. 

A.  had  issue  one  child,  who  died  an  infant, 
unmarried. 

Held,  that  the  child  of  A.  did  not  take  a  vested 
interest  in  tJie  £4,000. 

Trial  of  action. 


(a.)  Bsported  ty  J.  W.  Gsaio,  Esq.,  Barrister-at-Law.  I  (a.)  Beported  by  J«  W.  Guio,  Esq.,  Barrister->at^£iaw< 
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I    High  Court. 


BOKB  V«  FlBTOHBB.— SXITH  V,  WlLL8. 


High  Coxtst. 


Thomas  Fletcher,  late  of  Long  Eaton,  made  hU  will, 
dated  the  13th  of  September,  1879,  by  whtoh,  after 
api>ointiDg  tmetees  and  executors,  he  gare  the  residue  of 
his  real  and  personal  estate  to  the  trustees  in  trust  for 
sale  and  couTersion,  and  to  be  held  bj  them  for  the 
following  (amongst  other)  purposes  and  trusts:  "To 
invest  £4,000,  and  pay  income  thereof  to  daughter, 
Alice  Eliza  Fletcher,  for  her  separate  use  for  life,  and  at 
her  death  to  pay  and  dlTide  the  same  between  her 
children,  in  equal  shares,  who,  being  sons,  shall  attain 
twenty-one,  or,  being  daughters,  attain  that  age  or  be 
mi^ed,  and,  if  only  one  child,  then  wholly  to  him  or  her ; 
if  no  child  who  shall  live  to  attain  a  vested  Interest,  then 
the  same  fund,  £4,000,  and  the  investments  represent- 
ing the  same,  to  be  paid  to  sons,  Charles  Edward  and 
George,  and  daughter,  Mary  Isabella,  or  such  of  them 
as  shall  be  then  living,  if  any  shall  be  then  dead  leaving 
issue,  such  issue  to  take  the  parent's  share  ;  to  invest 
£4,000  upon  trust  for  daughter,  Mary  Isabella  Fletcher, 
for  her  life  for  her  separate  use,  and  at  her  death 
capital  and  income  to  be  divided  between  her  children, 
or  to  her  child,  if  only  one,  and  in  default  to  her  brothers 
and  sister,  Alice  Eliia,  and  their  issue,  in  the  same 
manner  as  the  £4,000  is  given  above  to,  or  in  trust  for, 
daughter,  Alice  Eliza,  and  issue  muiatii  muiandi$  ; 
residue  not  before  disposed  of,  and  hereinbefore  referred 
to  as  the  residuary  estate,  in  trust  for  children  Charles 
Edward,  George,  Alice  Eliza,  and  Mary  Isabella,  in 
equal  shares,  the  shares  of  daughters  to  be  held,  never- 
theless, upon  the  sanvs  or  the  like  trusts  as  are  intended 
in  respect  of  the  above  sums  of  £4,000  and  £4,000." 

The  testator  died  in  1880.  His  daughter,  Alice  Eliza 
Fletcher,  married  the  plaintiff,  John  Barton  Doi6,  on 
the  6th  of  December,  1883,  and  there  was  issue  of  the 
marriage  one  child,  Alice  Isabella  Dor6,  who  died  on  the 
28th  of  July,  1884,  two  days  after  her  mother,  who 
died  on  the  26th  of  July.  Letters  of  administration  to 
Alice  Isabella  Doi6  were  granted  to  her  father,  the 
plaintiif. 

This  was  an  action  for  a  declaration  that  the 
plaintiff  was  entitled  to  the  sum  of  £4,000,  and  a 
share  in  the  residuary  estate,  on  the  ground  that  under 
the  will  it  was  not  necessary  that  the  only  child  of  the 
marriage  should  live  to  attain  twenty-one  in  order  to 
obtain  a  vested  interest. 

G.  Fartodl  (Barber,  Q.O.,  with  him)  for  the  plaintiit. 
—It  is  not  necessary  for  the  only  child  to  live  to  attain 
twenty-one  in  order  to  have  a  vested  interest  Two 
cases  support  this  view—  Walker  v.  Mower^  16  Beav.  365, 
where,  on  page  368,  the  Master  of  the  Bolls  said:  "I 
should  be  inserting  words  into  the  will  if  I  were  to  hold 
that  an  only  child  was  not  to  take  unless  he  attained 
twenty-one ; "  and  Johnson  v.  Foulds,  L.  B.  5  Eq.  268, 
especially  p.  275.  The  gift  is  clearly  to  a  class  attaining 
twenty-one  years  of  age;  but  if  only  one  child,  then 
to  that  child,  without  reading  in  the  words  "  attaining 
twenty-one  years."  To  hold  otherwise  would  be  to 
interpolate  words  in  the  will  which  do  not  appear 
there. 

WarmifigUm,  Q,0,,  and  E,  Ford,  for  the  defendants. 
— Apart  from  authority,  the  will  is  dear  that  the  child 
to  take  must  attain  twenty-one  years.  The  cases  cited  are 
distioguifibable  from  the  present  by  reason  of  the  wording 
of  the  gift  over  in  the  will  now  in  dispute.  In  Walker 
V.  Mawtr  the  Master  of  the  Bolls  does  not  in  his  judg- 
ment  refer  to  the  wording  of  the  gift  over. 

Farwell,  in  reply. — ^If  the  words  in  this  will 
were  "  if  only  one  such  child,"  possibly  the  contingency 
of  attaining  twenty-one  might  be  imported,  but  the 
court  will  not  lightly  import  words. 

KoBTH,  J.,  after  reading  the  will,  said:— If  the  will 
had  stopped  at  the  words,  "  and  if  only  one  child,  then 
^hoUy  to  him  or  her^"  an  onl^  ohild|  eyen  though  not 


living  to  attain  twenty-one,  might  have  taken  a  weated 
interest    But  the  will  proceeds,  "  if  no  child  who  shall 
live  to  attain  a  vested  interest,"  showing  dearlj  thaft  t3»a: 
persons  who  are  to  take  shall  live  sufficiently  lon^  to  da? 
so.    In  my  opinion,  the  words  cannot  be  construed  at  ' 
referring  to  a  case  of  a  child  attaining  a  vested  intenil  ^ 
merely  by  living— that  if,  by  its  birth  giving  it  a  weatad 
interest — ^but  to  living  a  certain  period  before  the  inteiaift 
vests.    Two  authorities  have  been  cited,  and,  ao  far  ai 
they  deal  with  the  same  points  as  arise  here,    I    mnal 
take  them  into  consideration.    But  in  the  first    on^ 
WaHoer  v.  Mower,  the  words  used  are,  ^*  without  leaviag 
any  issue  her  surviving."    That,  in  my  view,  points  ta 
the  mere  fact  of  living  as  giving  the  interest     As  to  tlM 
other  case,  Johneon  v.  Foulde,  the  words  of  the  gifts  owsf 
differed  from  those  contained  in  the  gift  over  in  thip 
case,  and  I  do  not  see  a  sufficient  resemblauoe  between^    . 
them  to  induce  me  to  come  to  a  difPerent  conclasion  as  ts . 
the  meaning  of  the  words.      Accordingly  I  hold   tba.^ 
plaintiff  is  not  entitled  to  the  £4,000  and  s  share  of  ths  |.' 
residue.  / 

Solicitors  for  the  plaintiff,  Stokee,  Saunden^  df  iSMwt. 

Solicitor  for  the  defendants,  J,  W>  8yht$.  .% 

7. 


Ohan.  Div.  1 
Pearson,  J.  j 


Aug.  lU 


Smith  r.  "WiLts.  {a.) 


Ootte — Taxafiwi'^D%9er^ion   of  taming   moBter   a%  to 
refresher  fees^Ord.  65,  r.  27  (48). 

Under  ord.  65,  r.  27  (48),  the  taxing  master  ha$  s 
disereiiont  in  the  special  eirournstances  of  a  ease,  to 
disallow  refrtshtr  ftss. 

Adjourned  summons. 

The  trial  of  an  action  was  oommenoed  on  the  S5th  ef 
KoTsraber,  1884,  and  was  continued  on  the  2Mb.  Qa 
that  day  an  objection  was  taken  by  the  defendant  and, 
after  discussion,  the  trial  was  adjourned  until  the  8th  of 
December,  in  order  to  enable  the  plaintiff  to  deliver  to 
the  defendant  particulars  of  fraud  with  whtoh  ttia 
plaintiff  charged  the  defendant.  The  trial  was  then 
continued  on  the  8th,  9th,  10th,  11th,  12th,  and  ISth 
of  December,  on  which  di^  judgment  was  given  for  the 
plaintiff,  with  costs. 

On  the  25th  and  26th  of  Kovember  more  than  fire 
hours  were  occupied.  On  the  8  th  of  December  the 
examination  of  witnesses  began.  The  briefs  were  heary, 
and  the  fees  paid  to  the  plaintiff's  leading  and  junior 
counsel  were  forty  guineas  and  twenty-seven  guineas 
respectively,  with  refreshers,  for  the  8tfa,  9th,  10th, 
11th,  12th,  and  13th. 

The  taxing  master,  on  taxation,  disallowed  the  re- 
freshers for  the  8th,  but  allowed  them  for  the  fi^^ 
succeeding  days  of  the  trial. 

In  answer  to  the  plaintiff's  objections  to  the  taxation, 
the  taxing  master  stated  that  he  allowed  the  feea  on 
the  brief,  considering  that  those  fees  ought  to  cover  the 
8  th  of  December. 

This  was  a  summons  taken  out  by  the  plaintiff  to 
review  the  taxation. 

No  question  was  raised  as  to  the  amount  of  the  re- 
fresher fees. 

Ord.  65,  r.  27  (48),  provides  that,  "'as  to 
refresher  fees,  when  any  cause  or  matter  is  to 
be  tried  or  heard  upon  vivd  voce  evidence  in  open 
court,  if  the  trial  shall  extend  over  mors  than 
one  day,  and  shall  occupy,  either  on  the  first  day  only, 
or  partly  on  the  first  and  partly  on  the  subsequent  daj 

(a.)  Beported  by  J.  Tnusriux,  Ejs^.,  Bantster-st^liaWt 
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HxoB  Oouxr. 


Smitk  V,  Wnxs. — Londost  akd  YoBXSBnti  Baitk  v.  Butoit. 


HXOK  OOUBT. 


frd9js»  more  than  flT§  houn  without  being  oonoloded, 

Jtudng  ofioer  ntj  allow,  fox  erery  clear  day  sabae- 
ftt  to  th^  oa  whfai  the  fire  boon  shall  hare  expired, 
toUowing  hm  .  •  •  The  like  aHowanoee  may 
1— do  when  the  erideiioe  in  chief  ii  not  taken  vivd 
%  if  the  trial  on  heaxing  shall  be  substantially  pro- 
ved h^foad  andh  period  of  fLye  houn,  to  be  so 
^ BiiQlad  as  afionaaid,  by  the  cross-examination    or 

alBdaTita   or  depositions  have  been 


Fknf  tf^  for  the  saBamons.— The  taxing  master 
kflaaedberatioii  to  diaallow  a  refresher  fee  for  a  dear 
ilHP  dhi  the  period  of  five  hours  has  expired,  although 
tehasadiaeietioii  aa  to  the  amount  of  the  fee.  The 
of  live  hours  expired  on  the  26th  of  November, 
I  taodng  maeter  ought  not  to  disallow  a  refresher 
lar  the  8th  of  December:  otd.  65,  r.  87  (48).  The 
i  of  Borrisoia  t.  Wtaring,  S7  W.  B.  526,  11  Oh.  B. 
sihowe  the  ptaetioe  which  prcTailed  before  the  new 
The  new  Boles  proTide  for  the  allowance  of 
after  a  period  of  Ave  hooia  has  been  taken 

Fhif^on  Bttdty  for  the  defendant — ^The  taxing  master 
a  diacretion  as  to  the  allowance  of  refresher  fees. 
»,  J. — ^Unless  theie  is  a  tolerably  hard  and  fast 
I,  ao  sd&dtor  will  know  what  to  do.]  The  taxing 
a  has  stated  that,  having  regard  to  the  oircum- 
ea  of  the  case,  he  considered  the  fees  on  the  briefs 
not  exhaosted  until  the  8th  of  December.  He  has 
fa  diseretion  given  him  by  the  new  rules,  which  provide 
I  that  he  "may  allow  " — not  must  allow — ^refreshers. 

I^ercy  Gfft^  in  reply. — ^The  taxing  master  ought  to 
'have  aflowed  refresher  fees  for  the  8th  of  Deoember. 
Be  haa  so  discretion  to  disallow  the  fees  altogether: 
HorrisoA  ▼•  Wearingm 

PautaoB,  J.^Thla  trial  was  not  heard  In  quite  the 
ordinary  way.  It  began  on  the  25th  of  November  \  on 
the  Mth.  SSI  objeettsn  was  taken  by  the  defendant,  and, 
after  diseasrioD,  the  trial  stood  over  for  the  plaintlH  to 
prqaaia  and  delher  particulars  of  fraud  with  which  he 
charged  the  defendant.  It  came  on  again  on  the  8th  of 
DeesBker,  and  eoatinued  until  the  13th.  The  plaintiff 
won,  and  hli  eosta  were  taxed.  The  taxing  maeter 
albwed  eniafderable  fees  on  the  briefs,  but,  in  his  dJs-> 
cntiaa,  thought  that  those  fees  ought  to  cover  the  8th 
af  DseembsT,  and  disallowed  refresher  fees  for  that  day. 
The  matter  waa  brought  before  him  a  second  time,  and 
he  again  came  to  tiie  same  conclusion.  It  is  admitted 
that  he  had  a  discretion  as  to  the  amount  of  the 
retrasher  feea.  But  It  la  contended  that  he  had  not 
ffiscistfcm  to  dludlow  refresher  fees  after  the  period  of 
tie  hoars  had  been  completed,  but  was  bound  to  allow 
meh  fses  for  each  clear  day  after  that  period ;  and  I  am 
siked  to  interfere  and  say  that  he  had  not  any  such 
diseretioD.  I  think  I  should  be  interfering  too  much  if 
I  did  that  The  rule  provides  that  the  taxing  master 
"nay  allow  "  refresher  fees,  and  I  am  of  opinion  that 
tkat  diows  that  there  are  special  cireumstanees  in  which 

tkstashig  master  may  exercise  his  discretion,  and  refuse 

toaUowieffetheia. 

Smmiots  dismissed,  taiih  eosU, 

SoKdfioii,  a  W.  DammeU;  B.  WhiUhead. 


Q.  B.  Dlv.  (Lord  Coleridge,  C.  J.,  I 
and  Mathew,  J.)  | 


June  19. 


LoiTBoir  AiTD  YoKKSBiBM  Baitk  r.  BiLiov.  (a.) 

AgriculttMria  Holdings  Ad,  1883  (46  A  47  Vici.  e.  61], 
s,  45 — Agistment — Fair  price. 

Where  in  an  agreement  for  agistment  of  eatHe  it  tsas 
provided  that  the  milk  of  the  animals  shinUd  be  given  in 
return  far  their  keep. 

Held,  that  that  was  such  a  "fair  price  ^  as  was  con* 
templated  by  section  45  of  the  Agricultural  Holdings 
Actf  1888,  and  that  the  cattle  were,  therefore,  protected 
from  distress  hy  the  landlord, 

Bule  nisi  for  a  new  trial. 

This  was  an  Interpleader  action  tried  before  the  county 
court  Judge  of  Torkahire.  The  facts  were  as  follows :— • 
In  Deoember,  1884,  the  defendant  Belton  was  in  posses- 
sion of  a  farm  at  Thome  as  tenant  to  the  claimant  Boss, 
to  whom  he  owed  rent  In  the  prerious  October,  Belton 
had  receired  from  a  man  named  Smith  oertaiu  beasts  for 
agistment,  the  agreement  being  that  Belton  should  have 
their  milk  in  return  for  their  keep.  No  money  was  paid 
at  all  by  Smith  to  Belton  for  the  agistment. 

On  the  24th  of  Deoember,  the  plaintifls,  the  London 
and  Yorkshire  Bank,  put  in  an  execution  upon  the  farm 
for  the  sum  of  £3,730,  and  the  next  day  the  landlord 
distrained  for  the  rent  due,  and  seized  the  agisted  beasts. 
The  agister.  Smith,  claimed  the  beasts,  relying  on  the 
45th  section  of  the  Agricultural  Holdings  Act,  1883. 
The  county  court  Judge  held  that  the  plaintifls,  the 
London  and  Yorkshire  Bank,  failed  as  against  the  agister, 
and  that  the  agreenient  foi  agistment  was  such  as  was 
contemplated  by  the  Act,  and  was,  therefore,  good  under 
the  45th  section  as  against  the  landlord,  and  found  that 
at  (he  time  of  the  distress  nothing  was,  In  fact,  due 
from  the  agister  to  Belton. 

The  landlord.  Boss,  obtained  a  rule  nisi  for  a  new  trial, 
which  now  came  on  for  argument 

Tanner  showed  cause.— > The  agreement  is  dearly 
within  the  46th  section  of  the  Agricultural  Holdings  Act, 
1883:  8pargo*sease,21  W.  B.  306,  L.  B.  8  Oh.  407  ; 
Fothergiirs  ease,  21  W.  B.  801,  U  B.  8  Oh.  270; 
WhUe^e  case,  27  W.  B.  895,  12  Oh.  D.  511. 

Cyril  Dodd,  in  support  of  the  rule. — ^No  "  fair  price  '* 
was  here  given  for  the  agistment.  **  Prioe  "  in  the  Act 
means  money.  The  section  speaks  of  "  a  sum  exceeding 
the  amount  of  the  price,"  thus  clearly  contemplating  a 
money  payment. 

Lord  OoLBRiDOH,  O.J. — This  case  has  been  most  In- 
geniously argued.  It  deals  with  an  Act  of  Parliament 
which  is  by  no  means  absolutely  dear,  and  it  it  should 
be  thought  fit  to  question  our  opinion  in  a  higher  court 
my  brother  and  I  are  not  unwilling.  I  think  that  the 
county  court  Judge  was  right.  The  question  arises 
under  section  45  of  the  Agriculturd  Holdings  Act,  1883, 
whether  "  a  fair  price  agreed  to  be  paid  for  the  feeding'* 
or  agistment  of  cattle  contemplates  and  includes  an 
agreement  for  barter  as  well  as  one  for  cash. 

The  county  court  Judge  has  found,  and  I  have  no 
dif&culty  in  accepting  his  finding,  that  such  agreements 
as  this  ai  every  common  in  some  parts  of  the  country. 
If  so,  and  if  we  were  to  exclude  from  the  operation  of 
the  Act  such  agreements,  its  use  and  application  would 
be  considerably  narrowed,  for  in  such  cases  the  Act 
would  fail  in  Its  operation.  I  shrink  from  arriving  at 
such  a  condusion.  What,  then,  is  the  fair  meaning  of 
the  word  '*  price  "  P  Undoubtedly  it  does  not  always  or 
necessarily  mean  money.  Nor  does  ^*  a  fair  price  '*  mean 
an  adequate  amount  of  coin  of  the  redm.    It  means  a 


(a.)  Bepoited  by  A.  P.  Pbrobyal  Kbmp,  Esq.,  Barrister 
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HiOH  Court. 


*'  Tot  Sebaouo." 


High  Goon. 


fair  eqafToleot  for  what  a  man  gets.  If  a  man  has 
for  a  fair  price  agreed  to  agitt  oattle»  certain  conse- 
qnencea  shall  ensue.  He  is  not  to  have  the  cattle  taken 
from  him  by  his  landlord.  I  think  we  are  fairly  entitled, 
in  interpreting  a  statute  which  was  intended  to  alter  a 
state  of  things  then  existent,  to  giro  the  widest  effect  to 
the  Act  which  we  fairly  can,  without  straining  its 
language,  simply  because  it  is  reasonable  to  giro  the 
fullest  interpretion  to  the  words  that  they  will  reasonably 
carry.  I  do  think  that  there  is  matter,  and  that  there 
are  expressions,  in  the  Act  on  which  Mr.  Dodd  could 
justly  found  his  argument.  They  are,  at  any  rate, 
capalbe  of  the  interpretation  of  **  price  "  as  money.  But 
I  am  of  opinion  that  the  judgment  of  the  oounty  court 
Judge  was  right,  and  can  be  supported.  The  appeal, 
therefore,  miostfail. 

Hathxw,  J. — I  am  of  the  same  opinion.  I  cannot 
find  any  intention  expressed  in  the  Act  that  it  should 
not  operate  where  the  agreement  was  one  of  barter.  I 
also  see  that  the  question  is  one  not  free  from  difAculty ; 
but  I  think  that  a  fair  price  is  intended  to  mean  an 
equiTalent,  not  necessarily  money. 

BuU  dUchargtd;  leave  to  appeal  given. 

Solicitors  for  the  appellants,  Shirley  S  BlackbwfU. 

Solicitors  for  the  respondents,  A.  F.  A  B.  W.  Tweedie; 
Finnie  <ft  Wylie. 


Frob.  DiT.  k  Adm.  Di?. 
Admiralty. 


Hayl. 


'*Thb  Skbaolio."  (tf.) 

Practice —  Detainer  ^^  Contempt, 

The  practice  prevailing  in  the  Oourt  of  AdmiraUy, 
whereby  on  the  iteue  of  a  warrant  the  marehal,  if  eo 
requeeted  by  the  plaintiff* e  eolintor,  ai  onoe  eommunicated 
hy  telegram  with  hie  iubetitute  at  the  outport,  directing 
him  to  detain  tJie  property  proceeded  againet  until  the 
warrant  could  be  eerved,  ie  etUl  in  force  in  the  Admiralty 
Diviaion,  and  pereone  concerned  in  removing  property 
which  it  detained  in  ooneequence  ofeuch  acommunica- 
Hon  from  t?ie  mar$h(U  are  guUty  of  contempt  of  court 

This  was  an  action  of  saWage  instituted  against  The 
Seraglio^  her  freight  and  cargo.  The  writ  in  rem  in  the 
action  baring  been  taken  out,  the  solioitor  for  the 
plaintiffs,  after  filing  the  usual  afildarit  to  lead  warrant, 
on  the  27th  of  April  last  applied  in  the  registry  for  a 
warrant  to  issue  for  the  arrest  of  The  Seraglio,  her 
freight  and  cargo.  The  registrar  ordered  the  warrant  to 
issue,  and  it  was  taken  to  the  marshars  offloe  and 
dellTered  to  the  marshal  for  execution.  The  Seraglio  was 
tiien  at  Plymouth,  and,  at  the  request  of  the  plaintiffs' 
aolicitors,  the  marshal  forthwith  telegraphed  to  his  sub- 
stitute at  the  port  of  Plymouth  to  arrest  The  Seraglio 
and  her  cargo,  and  detain  her  until  the  warrant  could  be 
finally  executed.  The  substitute  for  the  marshal  at 
Plymouth,  on  the  receipt  of  the  marshal's  telegram,  went 
on  board  The  Seraglio^  informed  those  on  board  her  that 
she  was  under  arrest,  and  remained  on  board  her  pending 
the  arriral  of  the  warrant  from  London.  Before  the 
warrant  arriTed  in  Plymouth  the  master  of  The  Seraglio, 
acting  under  instructions  from  one  of  his  owners,  broke 
the  arrest  by  taking  The  Seraglio  to  sea  with  the 
marshal's  substitute  on  board.  Subsequently,  The 
Seraglio  put  into  Oardiff,  and  the  warrant  was  there 
finally  executed  by  being  served  in  the  manner  directed 
by  ord.  9,  r.  12,  of  the  Bales  of  Oourt  of  Ootober,  1883. 
Afterwards  the  owners  of  The  Seraglio  appeared  as 
defendants  in  the  suit,  and  put  in  bail  to  the  arrest ; 


(a.)  Beported  by  0»  Vi  Jbhubtt,  Bsq.,  Barrister-atoLaw. 


but  having  failed  to  file  any  affidavit  of  value,  tiis 
registrar  refused  to  issue  a  release.  Thereupon,  as  the 
owners  of  The  SercLglio  resided  in  Scotland,  and  The 
SeraoliB  was  under  charter  requiring  her  to  sail  at  once 
for  Bombay,  the  solicitors  for  the  defendants  gave  notice 
that  the  judg^  in  oourt  would  be  moved,  **  that  Tkt 
Seraglio,  her  cargo  and  freight,  might  be  reletsed 
without  filing  an  affidavit  as  to  the  values  of  the 
property  arrested,  the  solicitors  for  the  owners  of  Tht 
Seraglio  undertaking  to  file  such  affidavit  within  three 
days,  and  that  the  marshal  of  the  Admiralty  Bivisioa 
be  directed  to  release  the  said  Teasel,  her  cargo  and 
freight,  on  the  usual  release  being  left  with  him." 

In  support  of  this  motion  an  affidavit  was  brought  in, 
in  which  one  of  the  ownera  of  The  Seraglio  deposed  si 
follows  :— 

1.  Hy  firm  are  the  owners  of  the  steamship  Seraglic, 

2.  This  is  an  action  for  alleged  salvage  servioei 
rendered  by  the  plaintiffs  on  the  24th  of  April,  1885, 
to  the  steamship  Seraglio,  whereby  the  latter  was  toved 
into  Plymouth.  Hy  firm  never  received  from  the 
plaintiffs,  or  any  person  on  their  behalf,  any  appUcatioa 
for  payment  for  the  said  alleged  services,  but  on  the 
27th  of  April  the  vessel,  which  was  then  in  Piymoatb, 
was  arrested  at  the  plaintiff  e'  suit  about  half -past  seven 
in  the  evening.  The  said  vessel  was  then  about  to  pro- 
ceed to  Cardiff  for  the  purpose  of  loading  cargo  sad 
sailing  from  the  latter  port  on  Saturday  next  for  Bom- 
bay, under  charter. 

3.  About  ten  o'clock  on  the  27th  ot  April  I  reoeited 
a  telegram  from  my  agents  at  Plymouth,  Hesaci. 
Weekes,  Philips,  k  Go.,  informing  me  that  the  veeael 
had  been  arrested  by  telegram  at  the  suit  of  the  plain- 
tifb,  and  as  I  believe  that  the  arrest  was  not  legal  and 
had  had  no  demand  from  the  plaintiffs  for  any  som 
claimed  by  them,  I  telegraphed  to  Weekea,  Philips,  t 
Oo.  that  the  veasel  was  to  proceed  to  Oardiff  for  the 
purpose  of  loading. 

4.  I  declare  that  all  blame  attaching  to  taking  the 
vessel  from>  Plymouth  is  solely  chargeable  to  myself, 
this  deponent  The  master  would  not  have  removed  the 
vessel  without  receiving  the  orders  he  did  from  me. 

5.  I  declare  that  in  ordering  the  maater  to  pcooaed  to 
Oardiff  I  did  not  intend  any  disrespect  to  this  hononr- 
able  court.  It  being  late  at  night  I  waa  unable  to  con- 
sult my  solicitors  as  I  should  have  done  had  I  received 
the  telegram  in  the  daytime,  and  I  eay  that  I  was  not 
aware  that  a  veesel  could  be  arrested  by  telegram  or 
without  any  claim  being  made  by  the  plaintifl^  on  my 
firm  for  the  alleged  aalvage  serrioes.  It  was  important 
that  the  said  vessel  should  arrive  at  Oardiff  as  soon  as 
possible,  and  she  was  taken  there  direct. 

6.  If  in  what  I  have  done  I  have  committed  any  dis- 
respect to  this  honourable  court,  I  beg  to  render  my 
apology  for  the  same,  but  in  acting  as  aforesaid  I 
boneatiy  believed  that  the  arrest  of  The  Seraglio  waSi 
in  the  circumstances,  improper,  and  I  am  advised  that 
it  could  only  have  been  legally  effected  by  production 
and  service  of  the  warrant  itself  on  board. 

The  motion  was  now  heard. 

Bucknitt,  for  the  owners  ot  The  Seraglio,  in  support 
of  the  motion. — In  the  droumstanoes,  the  court  ought 
to  accept  the  undertaking  offered.  The  defendant,  who 
ordered  the  removal  of  The  Seraglio,  was  mleled 
through  there  being  nothing  in  the  Rules  of  Court  m 
force  under  the  Judicature  Acts  to  lead  him  to  suppoa*} 
that  property  could  be  arrested  in  an  admiralty  actiou 
of  rem  otherwise  than  by  nailing  the  warrant  to  one  of 
the  masts  of  the  vessel  proceeded  against. 

J,  P.  Aepinall,  for  the  plaintiffs.— The  practice  of 
arresting  property,  as  was  done  in  this  ca^e,  pending  the 
arrival  of  the  warrant,  was  well  kaoirn  in  the  Court  of 
Admiralty  before  1875,  and  has  been  constantly  in  nte 
since  1875  up  to  the  present  time< 
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HAinmry  P. — ^Tho  defflndaQt,  who  it  the  owner  ot  T%« 

is  aokiiig  a  fanwu  of  the  oonrt,  whioh  givee 

i  an  ofipoitimitj  of  marking  my  aenae  of  hie  oondnot 

\jfj  vefiinBg  it.    I  have  onlj  to  deal  with  tfaia  matter  aa 

m  eontempi  of  oonrt.     nere  ia  no  donht  about  the 

proper  way  of  aerring  a  warrant  of  arreat,  but  equally, 

aleoy  no  doubt  aa  to  the  manner  in  whioh  notioe  of  ita 

iaeae  may  be  oommnnioated.      In    the   preaent   caae, 

notiee  of  tiw  iaane  of  tiie  warrant  haa  been  gi?en  in 

praaiiely  tiie  aame  manner  in  whioh  notioe  of  the  grant- 

iif  af  an  injunction  ia  given  in  the  Obanoery  DlTiBion— 

m.,  kj  telegram.  In  the  Ohanoeiy  Di?iiion,  though,  no 

iotM,  a  foraMl  injonotion  ia  obtained,  tho  meana  of 

wBrnaaioation  haVing,  in  theae   daya,   beoome   more 

apid,  tlia  telegxaph  ia  employed  to  give  notice  of  ita 

being  gmDted«    Breryone  knowa  that,  in  mattera  of 

baaiBees,  he  cannot  with  aafety  disregard  a  notioe  giren 

by  telcgxam,  and  ao  it  muat  alao  be  underatood  that  a 

Btlgaiit  cannot  disregard  a  notioe  aent  by  telegram  by 

aa  ofloer  of  the  court.    Thia  is  ao,  eren  if  there  were 

•my  reason  to  doubt  the  authenticity  of  the  telegram. 

In  these  drcnmatancea  inquiry  ahould  be  made.    In  the 

present  cass«  nothing  can  be  more  flagrant  than  the 

«OQdQoi  of  the  owner  of  TAa  Seraglio,  who  appears  to 

kave  taken  thia  coarse  in  order  to  teat  the  law.     I  think 

T  am  taking  the  most  lenient  view  I  can  of  the  matter 

Vy  aceepting  his  apology,  but  I  shall  not  do  so  again  in 

•ay  o4ber  caec.    The  motion  must  be  dismisaed^  and 

the  defendants  condemned  in  coats. 

Solicitofa  for  the  plaintiffs,  Botttrell  A  Boche. 

SolieitorB  for  the  defendants,  MilUr,  Smith,  dh  Bell. 


eotttt  of  Appeal; 


From  Q.  B.  Dir. 


Not.  3. 


J^jELMjs  &  SoK  V.  Wait,  Jaxbs,  &  Co.  (a.) 

Mtp'^Ckarier'party — '*Bunning   days** — Cuttom    of 
fort  to  lighten  thip — Demurrage. 

By  a  tharier-party  the  plaintifft*  steamer  wa$  to 
proodtd  io  Onmdadi  and  there  lead  a  grain  cargo,  and 
ihtrtwdk  ffooeed  to  a  $afe  port  in  the  Bristol  Channel 
OS  crdsred;  **or90  mm»  thereto  as  ehe  may  ea/ely  get  at 
oO  iMiiei  of  Ode  amd  always  afloat,  and  deliver  the  iame  ; 
tight  Teaming  doge,  Sundays  eooeepted,  to  he  dtlotoed  the 
mirdkmis  {if  the  ship  Is  not  sooner  dispatched)  for  load- 
ing and  discharging  the  said  steamer,  and  ten  day$  on 
*  {if  remired)  omet  and  above  the  said  laying 


dagm at £25  fsr  dag"    Sia>  of  the  lay  days  were occu 
fiid  in  loadsmg  at  Oronstadt.    The  ship  toas  ordered  to 
Olaueettsr,  BrUM  Channel,  for  discharge.    She  arrived 
ai  Sharpness,  in  the  Bristol  Channel,  on  the  IZth  of 
Kovemher,    Sharpness  is  wUhin  tJ^e  port  of  Qlouceeter, 
and  is  eonntded  with  the  hasin  at  Gloucester  by  a  canal 
mveniesn  miles  long.    Grain  cargoes  are  usually  dis- 
liarged  at  iho  Gloucester  Batin.     The  plaintiffe*  steamer 
uas  of  such  a  burthen  that  ehe  could  not  go  up  tJie  canal 
unless  a  large  part  of  her  cargo  were  first  discharged  at 
Shsrpness.     The  dejendants,  who  were  the  owners  of  the 
cargo,  look  delivery  of  about  one^third  of  the  cargo  at 
Sharpness,  and  then  required  the  master  to  proceed  up 
iU  tonal  to  Gloucester  Basin,  which  the  matter  did  under 
praCflsly  aacf  delivered  the  rtst  of  the  cargo  there,  and  re- 
tamed  to  Sharpneis.     The  time  occupied  in  unloading  at 
Sharpness  wae  two  days  and  at  Gloucester  one  day,  and 
in  prsceeding  up  the  canal  to  Glouaefer  and  lack  three 

(a.)  Bepoitod  I7  W.  I*.  Bavst,  fUq,,  Barriater-a^Law. 


days.  At  ths  trial  a  custom  of  the  port  of  GlouesUer 
was  proved  that  if  a  ship  with  a  grain  cargo  for 
Gloucester  arrives  at  Sharpness  $0  loaded  that  she  catrnot 
pass  up  the  canal  to  the  basin  at  Gloucester,  the  ship  is 
lightened  of  so  much  of  J^er  cargo  as  wiU  enable  her  to 
proceed  up  the  canal;  and  thtU  the  time  occupied  in 
discharging  at  Sharpness  is  counted  as  part  of  the  kty 
days,  but  the  time  occupied  in  going  up  the  canal  and 
coming  down  again  is  not  counted.  The  plaintiffs 
claimed  demurr<tge  for  the  four  doge  beyond  the  two 
remaining  lay  days,  while  the  defendants  relying  on 
the  above  cus^m,  paid  into  court  sujfieient  to  eover  one 
day's  demurrage, 

BM,  (1)  that  the  term  '<  running  days  "  did  not  mean 
tJie  same  as  *'  ooneecuUve  days  " ;  that  they  ran  oon- 
secutively  unUss  there  was  some  agreement  or  custom  to 
the  contrary  ;  that,  therefore,  the  cuttom  proved  did  not 
contradict  the  terms  of  the  charter-party,  and  thc^  the 
plaintiffs'  were  not  entiUed  to  charge  for  the  time 
occupied  in  going  up  the  canal  to  Gloucester  and  ooming 
down  againf  and  were  only  entiUed  to  one  dag*s 
demurrage;  (2)  that  the  custom  was  not  nnreasonahle. 

Judgment  of  PoUook,  B.  {reported  14  Q.  B.  D.  516, 
33  W.  B.  Dig.  199),  affirmed. 

Action  to  recover  freight  and  demurrage. 

By  a  charter-party  made  in  London  on  the  7th  of 
October,  1882,  the  plaintifEs'  steamship,  St.  HUda^  was 
chartered  to  Scaramanga  d;  Ck>.  By  the  charter-party  it 
was  agreed  that  the  steamer  ahould  proceed  to  Oronetadt, 
and  there  load  a  cargo  of  grain,  and  should  therewith 
proceed  to  London  or  (amongst  other  places)  a  good  and 
safe  port  in  the  Bristol  Channel  aa  ordered,  "  or  so  near 
thereunto  aa  she  may  safely  get  at  all  times  of  tide  and 
always  afloat,  and  delirer  the  aame  on  being  paid  freight. 
.  .  .  The  freight  to  be  paid  on  unloading  and  right 
delifery  of  the  cargo  in  oash;  eight  running  days, 
Sundays  excepted,  are  to  be  allowed  the  said  merchants 
(if  the  ehip  be  not  sooner  dispatched)  for  loading  and 
disoharginig  the  aaid  ateamer,  and  ten  days  on  demurrage 
(if  required)  over  and  above  the  aaid  laying  daya  at  £26 
sterling  pec  day." 

The  steamer  arrived  at  Oronatadt  and  loaded  a  oargo 
of  4,325  quartera  of  wheat  in  bulk.  A  bill  of  lading  in 
reapect  of  thia  cargo  woa  signed  by  the  master  and 
delivered  to  Scaramanga  k  Oo.,  and  it  provided  that  the 
oargo  was  to  be  delivered  at  the  port  as  ordered,  "  unto 
Scaramanga  k  Oo.,  of  London,  or  to  their  assigns,  on  pay- 
ing freight  for  the  said  goods  and  all  other  conditions, 
per  charter-party.' '  There  waa  indoraed  on  the  bill  of 
lading  "  six  running  days,  Sundays  excepted,  expended 
in  loading  cargo.*' 

The  ateamer  was  ordered  to  Olouoeeter,  Briatol 
Channel,  for  discbarge.  She  arrived  at  Sharpness  Dock, 
in  the  Bristol  Channel,  at  11  a.m.  on  the  13th  of  Novem- 
ber. Sharpness  Dock  is  within  the  port  of  Gloucester, 
and  is  connected  with  the  city  of  Gloucester  by  a  oanal 
seventeen  miles  long.  Grain  cargoes  are  usually  dis. 
charged  at  the  basin  in  the  city  of  Gloacester  if  the 
burthen  of  the  ship  will  admit  The  plaintiffs*  steamer 
waa  of  auoh  a  burthen  that  she  could  not  get  nearer  to 
Gloucester  than  Sharpness,  unless  a  Urge  portion  of 
her  cargo  were  first  discharged  at  Sharpness.  The  ' 
defendants,  who  were  the  indorsees  of  the  bill  of  lading, 
on  the  14th  and  15th  of  November  discharged  and  took 
delivery,  into  lighters,  of  a  large  portion  of  the  cargo, 
amounting  to  1,585  quarters,  and  then  required  the 
master  to  proceed  up  the  oanal  to  Glouoester  B'tsin,  and 
there  deliver  the  remainder.  On  the  16th  of  Norember 
the  master,  under  protest,  proceeded  for  Glouoeater,  and 
arrived  at  the  basin  at  2  p.m.  on  the  17th.  The  defend- 
ants took  delivery  of  the  rest  of  the  cargo  on  the  18th, 
and  the  steamer,  on  the  aame  day,  returned  to  Sharpneaa 
Dock,  where  aha  arrived  on  the  19th  of  November. 

Tho  plaintiffs  qlaimed  to  reckon  ate  daya  lor  detention 
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at  the  port  of  dimAwnft-^Tix,,  from  «he  14bh  to  the  19th 
of  November,  indaaiTe,  ooimting  the  daya  ooonpled  in 
going  up  the  oanal  fxom  SharpneM  to  Glonoester,  and  in 
retaining  to  Sharpneee,  and  therefore  to  oharge  for  four 
days'  demnrrage  beyond  the  two  remaining  lay  days. 
The  defendants  contended  that  the  two  days  ooonpied  in 
going  np  the  oanal  to  Gloneester  and  the  one  day  ooon- 
pied in  coming  down  onght  not  to  be  reckoned,  and 
paid  into  conrt  a  sum  to  corer  one  day's  demnrrage. 

At  the  trial,  before  Pollock,  B.,  without  a  Jury,  the 
following  cnstom  of  the  port  of  Glonoeater  (as  stated  by 
the  learned  judge)  was  proved  on  behalf  of  the  defend- 
ants :— That  the  cnstomary  place  for  discharging  grain 
cargoes  has  always  been  at  the  basin  within  the  city, 
and  that  they  (the  witnesses)  had  noTer  known  a  ▼esael 
refuse  to  go  there.  That,  when  ressels  with  grain 
cargoes  destined  for  Glonoeater  were  of  too  heary  a 
burthen  to  come  up  the  canal^  they  were  lightened  at 
Sharpneaa ;  that,  during  the  discharge  at  Sharpness  of 
ao  much  of  the  cargo  aait  waa  neceaaary  to  diacdiarge  in 
order  to  enable  the  yeaael  to  proceed  by  the  canal  to 
Olouceater  Baain,  the  lay  daya  counted,  but  that  the 
time  occupied  in  coming  up  the  canal  to  discharge  at 
Gloucester  Basin  and  in  returning  to  Sharpness  was  not 
counted. 

The  plaintifb  contended  (1)  that  the  cnstom  contra- 
dicted the  provisions  of  the  charter-party,  as  the  term 
"  running  days  *'  in  the  charter-party  meant  con- 
secutiTe  days,  and  that  when  they  once  began  to  run, 
they  ran  consecutiTely ;  and  (2)  that  the  custom  was 
too  wide  and  was  unreasonable. 

Pollock,  B.,  gave  Judgment  for  the  defendants 
(reported  14  Q.  B.  B.  516,  38  W.  R.  Dig.  199). 

The  plaintifla  appealed. 

J.  Edge,  and  Meeh  {B.  7.  Beid,  Q.O.,  with  them),  for 
the  plaintifla,  cited  Cochran  t.  Betherg,  3  Bsp.  121 ; 
Broion  ▼.  Johnton,  10  H.  &  W.  831 ;  Oapper  ▼.  Wallace^ 
28  W.  B.  424,  5  Q.  B.  D.  163 ;  Caffarini  ▼.  Walker, 
It.  B.  9  C.  L.  481,  10  0.  L.  250,  24  W.  H.  Dig.  265  ; 
and  JtPJntoah  ▼.  Sinclair,  Ir.  B.  11  C.  L.  456,  26  W.  B. 
Dig.  220. 

E,  MaUhewi,  Q,0.,  and  A,  T.  iMUfrenee,  for  the 
defendants,  were  not  called  upon. 

Lord  EsHXB,  M.B.— The  question  in  this  case  is 
whether  the  shipowners  under  this  charter-party  can 
charge  the  defendants  demurrage  for  the  three  days 
during  which  the  ship  was  on  her  Toyage  from  Sharpneaa 
to  Glonoeater  and  back.  By  the  charter*party  the  ahip 
waa  to  proceed  to  Oronatadt^  and  there  load  a  grain 
cargo,  and  being  ao  loaded,  waa  to  proceed  to  London  or, 
amongat  other  plaeea,  to  a  good  and  safe  port  In  the 
Bristol  Ohannel  aa  ordered,  or  so  near  thereto  aa  ahe 
might  aafely  get  alwaya  afloat.  Until  the  order  is  giren 
the  ahipowner  cannot  know  to  what  port  the  ahip  is  to  go. 
Gloucester  is,  I  presume,  a  port  on  the  Briatol  Ohannel, 
aa  it  liea  on  a  ri?er  that  flowa  into  the  Briatol  Ohannel. 
Now,  the  ahip  ia  bound  to  go  to  the  port  to  which  ahe  la 
ordered,  and  ahe  is  to  deliTer  her  cargo  there  according 
to  the  uaual  mode  of  delifczy  of  such  a  cargo  at  that 
port  She  ia  not  obliged  to  deliver  at  any  part  of  the 
port  which  the  charterer  may  chooae.  She  ia  only  bound, 
and  she  ia  entitled,  to  deliTer  at  the  uaual  place  of  dia- 
oharge  of  auch  a  cargo  at  that  particular  port.  If  it  were 
ahown  that  the  uaual  mode  of  delirery  were  to  unload 
her,  aay,  to  the  extent  of  one-half  at  one  part  of  the 
port,  and  to  flniah  deliTery  at  another  part  of  the  port, 
then  there  would  be  two  uaual  plaoea  of  deUrery.  The 
ahipowner  would,  if  called  upon,  be  bound  to  deliTer  hia 
ahip  in  tikat  way,  and  he  would  be  entitled  to  deliTer  it 
thua,  unleaa  there  were  aa  expreia  atipuladon  to  the 


Now  I  oome  to  another  part  of  the  charter-parfy.    If 
no  timt  ia  atipnlated  in  th«  chnrtec-paity  te  loading  and 


unloading,  the  law  impUea  tiwt  it  moat  be  done  within  a 
reaaonable  time ;  but  if  a  certain  time  ia  stipulated  for 
in  the  charter-party,  the  uaual  mode  ia  to  glTc  the 
charterer  a  certain  number  of  daya  during  which  he  !• 
not  to  pay  for  the  nae  of  the  ship.  These  are  called 
'*  lay  daya."  Sometimea  other  additional  daya,  called 
<' demnrrage  days,''  are  allowed  to  the  charterer,  which 
are  paid  for  by  him  at  a  fixed  stun  per  day^  the  snm 
being  inserted  in  the  charter-party  to  aaTO  any  dispate 
as  to  amount.  If  the  charterer  keeps  the  ship  beyond 
the  demurrage  days  it  then  becomes  a  question  Gf 
damages.  Lay  daya  are  deacribed  in  a  charter-party  ia 
Tarioua  ways.  Sometimes  as  "  days,"  eooaetimee  as  '*  Uj 
days,"— these  two  signify  the  same  thin^r-  They  may  be 
calculated  in  diflerent  ways,  and  naay  be  desoribed  u 
working  days  of  so  many  hours,  or  aimp}y  as  working 
days.  The  length  and  nature  of  a  working  day  Tary 
according  to  the  port  and  country,  working  days  in 
England  diflering  from  working  daya  in  aome  foreign 
countries.  Accordingly,  **  wmAdng  daya  *'  mean  days  on 
which,  according  to  the  custom  of  the  port,  people  work. 

Then  shipowners  intiodnoed  a  new  term,  called 
**  running  days."  **  Working  days  "  were  introduced  aa 
something  different  from  ''days";  but  as  dispntei 
might  haTC  arisen  aa  to  their  exact  meaning,  or  as  to 
their  length,  the  term  **  running  daya  "  waa  introduosd. 
A  running  day  is  a  nautical  expression,  and  ia  a  well- 
known  term  at  sea,  meaning  all  the  daya  on  wliich  a 
ship  is  running — that  is,  CTcry  day,  day  and  night  It 
is  true  that  in  a  charter-party  they  do  not  oommenoe 
til]  the  ship  is  in  port ;  but  the  well-known  nautical 
term  was  imported  into  charter-parties.  Lord  Abinger, 
in  the  case  of  Brown  t.  Johnson,  10  M.  d;  W.  331, 
says  that  running  days  and  days  mean  the  same  thing, 
and  I  quite  agree  that  they  do. 

The  question  remains,  how  are  lay  days  to  be  calca- 
latedP    They  are  to  begin,  as  far  as  discharging  i< 
concerned,  when  the  ship  is  at  her  usual  place  of  du- 
charge  in  the  port,  and  ready  to  begin  to  discharge. 
They  are  to  be  counted  consecutiTely,  not  because  the 
charter-party  has,  in  terms,  said    consecutiTely,  bat 
because  the  law  says  so,  and  there   is  nothing  to  take 
away  the  oonsecutiTeness.    If  the  term  *'  working  days ' 
is  used,  then  the  conaecutiTeneaa  ia  taken  away.    Htbe 
phraae  **  except  Sundaya  "  is  used,  the  oonaeoutiTeDeie  ii 
also  spoilt,  ^en  comes  this  question.  Do  you  contcadiot 
the  charter-party  by  admitting  proof  of  a  custom  that  tbe 
*'  trunning  days  "  are  not  to  be  counted  consecutiTely  ?  I 
do  not  think  so,  as  the  custom  only  explains  the  meaning 
of  the  term.    Now  the  custom  here  proTcd  is  a  Umited 
custom.    It  ia  thia :  If  a  ahip  comea  to  the  poit  of 
Glonoeater  with  a  grain  cargo,  and  arriTca  at  Sharpneie 
ao  loaded  that  she  cannot  paaa  up  the  canal  to  the  basin 
at  Glonoeater  with  that  amount  of  cargo  on  board,  the 
ahipowner  can  call  upon  the  charterer  tp  take  deliTSiy 
of  ao  much  of  the  cargo  (not  aa  much  aa  he  pleasea)  aa 
will  enable  the  ahip  to  go  up  the  canal,  and  the  time 
the  ahip  ia  at  Sharpneaa  ia  to  be  counted  aa  part  of  the 
lay  daya,  but  not  the  time  occupied  by  the  ship  in  going 
up  the  oanal  and  in  coming  down  again.  Tins  aesumee  that 
Sharpness  is  within  the  port  of  Gloucester ;  because,  if 
not,  the  lay  days  cannot  begin  to  run  whUe  the  ship  is 
at  Sharpnees.    But  here  that  can  make  no  difference, 
and  for  the  purposes  of  thU  case  I  treat  it  as  within  the 
port  of  Gloucester.    This,  therefore,  shows  that  within 
the  port  of  Gloucester  there  are  two  plauea  of  dischargei 
one  at  Sharpneaa,  the  other  at  Glouceater.    If  there  was 
no  ouatom,  the  lay  daya  would  begin  to  run  whea  the 
ahip  arriTcd  at  Sharpneaa,  and  would  continue  to  ran  tili 
the  ahip  waa  unloaded  at  Gloucester,    But  the  ouatom 
here  proTed  aaya  that  the  time  occupied  in  going  up  the 
canal  to  Glonoeater  ia  not  to  count,  and  I  cannot  aee 
that  thia  ouatom  oontradioU  the  terma  of  the  obarttf- 
party;  and  further,  I  thinkthat  it  ia  a  moat  reaaonable 
ouitom,  and daala eten  Juattoe  between  ^e  parttM*   ^. 
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mmj  •Ito  aM  tlMt  flia  jadgmMit  of  Lozd  ^Mmg9t  in 
Broioa  ▼•  Jakmou  Is  an  ezproat  asthoritj  that  aneh  a 
ooatom  aa  is  piDVsd  have  murt  be  takoi  into  aooount  in 
owBatrolM  tiiiicbarter.par^.  The  Judgment  of  PoUook, 
^•,  ii\if^  tbcnfoi%  be  nffltmed. 

Oonasr,  LJ.,  aflor  dealing  with  the  eridanoe  gi^en  at 
fha  trill  as  to  tbe  eoatooiy  prooeeded  :~I  think  that  it 
is  s  iiawiiiaMB  enatom  that  a  ressel  should  be  lightened 
st  fltoyaesB  to  enable  her  to  proceed  to  Giouoester,  and 
tkslOsliBMao  oeenpled  sfaonld  be  counted  as  part  of 
ttslifdajs,  tot  that  ttie  time  occupied  in  going  up  the 
coil  dioiDld  not  be  oounted. 

fid  it  wwm  foitiier  argued  that  the  custom  was 
MBtnqr  to  the  eA|iress  proTisions  of  the  oharter-partj. 
loT,  a  oiiBtoa&  Sa  intended  to  provide  for  that  which  is 
aot  dpnaaly  sfeipnlated  for  between  the  parties,  and« 
mlesB  it  inteifsres  with  the  express  agreement  of 
tepsitlea,  it  ought  to  be  applied.  The  reason  this 
eostoBi  ia  aaid  to  eontradiot  the  provisions  of  the 
ehsitsr-peirty  ia  becanae  the  words  **  running  days  "  are 
ued.  What  we  have,  therefore,  to  consider  is,  whether 
"numfaig  daya'*  mean  **  oonseoutiTC  days/*  I  think 
not.  Bunning  days  are  to  be  counted  consecutiTely  in 
the  ■kflffifio  of  may  azpveas  stipulation  or  custom  to  the 
Qoatmy,  becanae  when  unloading  onoe  begins,  it  is  the 
dskj  el  tbe  panona  nnloading  to  cany  it  on  without 
brak  ac  intecmiptfon,  unless,  as  I  have  said,  there  is  a 
cosfeoss  or  agraenMUt  to  the  contraiy.  I,  therefore, 
thU  the  Judgment  was  right. 

Lcmun,  L.  J. — ^Mr.  Edge's  main  argument  was  that 
"rmmiDg  days "  ought  to  be  read  as  "  consecutiTe 
dajs."  Oanthia  be  so  ?  Substitute  *'  conseoutiTe  days" 
for  "  running  days  "  in  the  charter-party ;  and,  if  we  do 
so,  we  make  the  charter-party  Ineeusible,  because  the 
coaaeeatire  days  would  run  from  the  time  of  loading  at 
Granstedt,  which  would  be  absurd.  So  far  from  the 
eosliMa  ooutrsdicting  the  charter-party,  in  my  opinion  it 
ia  Vn  ^tAct  aooordance  with  it.  The  decision  appealed 
Ixom  la,  theseforey  right,  and  must  be  affirmed. 

A]fpmi  iUmimd. 

So&oiton  Jbr  the  plaintiffs,  TumhuU,  Tilly,  A  itfotmV, 
te  TmruMl  ^  Tilly,  West  Hartlepool. 

SoBeiton  for  the  defendants,  E.  DoyU  A  8oni. 


Frooi  Q.  B.  IHt. 


Oct.  28. 


BimsrLL  V.  Taniter.  (a.) 


8oUeiior~~Ftiviliye — Action  against  married  woman — 
/VedtfcKon  e/  marriage  setdement  in  poBtession  of 
BoH^tor  of  tru9tets  of  settlement^Information  hy 
toUaier  as  to  names  of  t^u§tse8. 

In  an  adion  against  a  married  woman  judgment  was 

ghen  for  the  plaintiff,  and  an  inquiry  was  direcied 

befcre  a  master  as    to  her  separaU  estate.      On  the 

ilefendan^s  marriage  a  setUement  had  been  executed,  to  the 

trustees  of  which  the  appellant  wcu  solicitor,  and  as  such 

was  m  posseseion  of  the  deed.     The  appellant  appeared 

leff^re  the  master  on  a  subpoena  duces  tecum,  and  wcu 

ceOed  mpon  to  produce  the  deed,  hut  refused  to  do  so  on 

iht  gremnd  of  privilege  as  a  solicitor.      On  the  same 

gremi  he  refused  to  give  the  names  of  the  trustees, 

atfioa9&  hs  admitted  that  he  knew  them, 

Hdi^jKnt,  that  the  appellant  was  lound  to  produce 
the  deed,  wasmticA  as  his  clients,  the  trustees,  could  not 
ham  wOUcU  U ;  secondly,  that  he  was  lound  to  give 
the  nmnts  sf  this   trustees,  on  the  ground  that,  the 


(a-)  Bepofftsdl^  O.  A.  Fbrasd,  Esq.,  Barrister^'at-Law. 


privilege  of  the  soUeiter  helng  the  prMtsge  a/  the  eUssA, 
the  solicitor  is  lound  to  state  the  names  of  those  for 
whom  he  claims  the  privilege;  .and  oei  the  further 
ground  that  the  appeUant*s  knowledge  of  the  trustees 
might  have  leen  oltained  dehors  the  deed,  and  was  not 
stcied  to  have  leen  oltained  ly  hneans  of  oonfldentidl 
communications  from  his  clients. 
Judgment  of  Hathew,  Gave,  and  Wills,  JJ.,  affirmed, 
Sz  parte  Campbell,  In  re  Gathoart,  18  W,  B,  1056, 
L,  B,  6  Ch,  103,  followed. 

Appeal  of  W.  D.  Freshfleld,  solicitor,  from  the  Judg- 
ment of  Mathew,  Gave,  and  Wills,  JJ.,  overruling  an 
objection  to  answer  questions  on  the  ground  of  privilege 
as  a  solicitor. 

The  plaintiff  obtained  a  Judgment  against  the 
defendant,  a  married  woman,  and  an  inquiry  was 
directed  before  a  master  as  to  what  separate  estate  she 
possessed.  On  the  marriage  of  tbe  defendant  a  settle- 
ment was  executed,  which  had  been  prepared  by  the 
appellant's  firm,  and,  after  execution,  was  handed  to 
the  firm  and  remained  in  their  custody  as  solicitors  for 
the  trustees  of  the  settlement.  At  the  inquiry  before 
the  master  the  appellant  appeared  on  a  suopo6na  duces 
tecum,  and  was  called  upon  to  produce  the  settlement, 
but  declined  to  do  so  on  the  ground  of  privilege  as  a 
solicitor.  On  the  same  ground  he  refused  to  state  the 
names  and  addresses  of  the  trustees,  although  he 
admitted  that  he  knew  them. 

In  an  affidavit,  which  was  used  for  the  first  time  in 
the  Gourt  of  Appeal,  the  appellant  stated  that  his  firm 
held  the  marriage  settlement  as  solicitors  for  the  trustees 
of  the  settlement,  and  that  he  should  not  band  over  or 
part  with  the  possession  of  the  settlement  either  to  the 
defendant  or  her  husband,  or  to  any  person  or  persons 
other  than  the  trustees,  excepting  on  the  order  of  the 
trustees.  He  also  stated  that  his  firm  had  acted  as 
solicitors  in  tbe  action  for  the  defendant,  but  had  ceased 
to  represent  her  after  Judgment  was  obtained,  and  that 
he  had  so  informed  the  plaintiff's  solicitors. 

Smith,  J,,  overruled  the  objection  of  the  appellant, 
and  ordered  him  to  pay  the  costs  occasioned  thereby. 
Hathew,  Gave,  and  Wills,  JJ.,  affirmed  the  order  of 
Smith,  J. 

W.  D.  Freshfleld  appealed. 

Mansel  Jones,  for  the  appellant. — As  to  the  produc- 
tion of  the  deed,  the  deed  belonged  to  the  parties 
thereto  to  whom  alone  it  related.  Therefore,  to  obtain 
the  deed,  the  plaintiff  should  have  served  tbe  defendant 
or  the  trustees  with  a  subpoena*  As  to  the  giving  the 
names  of  the  trustees,  the  names  are  part  of  the  ma- 
terial contents  of  the  deed,  and  the  proper  way  to 
discover  them  would  be  by  compelling  production  of 
the  deed.  The  appellant  having  acted  lond  flde,  should 
not  have  been  ordered  to  pay  the  costs. 

Bills,  for  tbe  respondent. — As  to  the  first  point,  the 
privilege  of  the  solicitor  is  that  of  the  client ;  therefore,  if 
the  client  cannot  withhold  a  deed,  the  solicitor  cannot.  The 
client  can  only  refuseto  prodncehistitledeeds  or  any  docu- 
ment the  production  of  which  may  tend  to  criminate  him, 
or  any  document  which  he  holds  as  mortgagee  or  pledgee : 
Taylor  on  Evidence,  8  th  ed.,  p.  419.  Tbe  deed  in 
question  does  not  come  under  any  of  those  heads. 
Therefore,  as  the  trustees  and  the  defendant  could  be 
compelled  to  produce  tbe  deed,  so  their  solicitor  can  be. 
As  to  giving  the  names  of  the  trustees,  the  appellant's 
knowledge  does  not  depend  upon  the  terms  of  the 
deed,  but  was  derived  collateridly  and  independently 
from  the  fact  of  their  having  acted.  He  does  not 
state  that  he  only  knew  by  means  of  confidential  com- 
munications between  him  and  his  dlents :  se^  Em  parte 
CampleU,  In  re  Cathearl,  18  W.  B.  1056,  Lt  B.  5  Oh.  . 
708 ;  March  v.  Keith,  9  W.  B.  115,  30  L.  J.  Gh,  127  i 
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CouBT  ov  Appbal. 


BuBBiLL  If.  TAMinnL.— Ik  bs  Babokbbs  x>b  Bos. 


HlOK  OOUBT. 


Doe  d.   MarriM  r.  MarquU   of  Hertford,  19  L.  J. 
Q.  B.  526. 

He  also  oited  Doe  d,  Egremnd  ▼.  Langdon^  18  Q.  B. 
711 ;  Volant  ▼.  8oyer,  13  0.  B.  881. 

Maned  Jones  replied. 

Lord  EsHBB,  M.B.— I  hare  no  doubt  that  the  appel- 
lant in  taking  the  objeotion  was  acting  from  eonBcientioiu 
motiref,  considering  it  his  duty  as  a  solicitor  to  hare 
the  law  definitely  and  anthoritatiTelj  stated. 

The  first  point  is  whether,  in  the  dronmstanoes  of  the 
case,  the  appellant,  when  asked  who  were  the  trnstees 
of  the  defendant's  marriage  settlement,  was  entitled  to 
say  that,  although  he  knew,  he  would  not  teU.  On  two 
grounds  it  was  said  that  he  was  entitled  to  refuse  to 
answer ;  first,  that  by  answering  he  would  be  giving  the 
contents  of  the  settlement  deed  ;  and,  secondly,  that  in- 
asmuch as  he  was  the  solicitor  to  the  trustees,  to  state 
their  names  would  be  a  breach  of  confidence  as  such 
solicitor.  It  seems  to  me  that  neither  ground  is 
tenable.  To  say  who  are  the  trustees  is  not  within  the 
meaniog  of  the  rule  to  state  any  part  of  the  material 
contents  of  the  deed.  No  doubt  the  trustees  are 
named  in  the  deed,  but  that  he  knows  their  names  is  a 
fact  dehore  the  deed,  and  he  may  ha? e  obtained  his 
knowledge  by  other  means.  As  to  the  question  whether 
he  could  say  that  the  names  are  part  of  a  confidential 
communication  to  him  as  soUoitor,  he  stands  in  this 
predicament:  that  in  order  to  allege  the  reason  he 
would  be  obliged  to  say  that  the  trustees  are  the  clients 
who  have  placed  confidence  in  him,  and  he  would  then 
be  ref nsiog  to  say  who  Us  clients  were.  I  think  that,  as 
pointed  out  by  James,  L.J.,  in  Ex  parte  Campbell,  In  re 
Oathcart,  the  knowledge  of  who  the  solicitor's  clients 
are  is  not  a  matter  of  confidence.  A  solicitor  does  not 
advise  his  client  as  to  whether  the  client  shall  be  his 
client.  A  person  does  not  ask  his  solicitor  whether  the 
solicitor  shall  be  his  solicitor.  Therefore  the  appellant 
was  bound  to  say  who  were  the  trustees  of  the  deed. 

Assuming  him  to  have  answered  that,  the  next 
question  is  as  to  whether  he  would  be  bound  to  produce 
the  deed.  He  admits  that  it  is  in  his  possession  as 
solicitor  for  the  trustees.  It  has  been  inferentially 
decided  that  a  solicitor  cannot  claim  privilege  as  a 
solicitor  not  to  produce  a  deed  unless  his  dient  could  refuse 
to  produce  it.  It  seems  to  me  that  this  deed  is  not  one 
which  the  trustees  could  have  refused  to  produce,  and, 
therefore,  neither  could  the  appellant,  although  he  was 
their  solicitor. 

With  regard  to  costs,  inasmuch  as  it  was  dear 
that  the  appellant  was  taking  a  bond  Jlde  and  not  un- 
reasonable objection,  I  think  that  it  was  hard  that  he 
was  ordered  by  Smith,  J.,  to  pay  the  costs.  But,  up- 
holding the  order  of  the  Divisional  Court,  we  cannot 
alter  it  as  to  costs  only.  As  the  appellant  had  the 
authority  of  the  court,  and  had  no  interest  in  the 
matter,  I  think  he  should  have  been  satisfied  and  not 
have  appealed.  Therefore  I  cannot  disagree  with  the 
Divisional  Court  as  to  the  costs  of  the  appeal.  But 
whether  we  agree  or  not,  inasmuch  as  we  leave  the  order 
to  stand  in  every  other  respect,  we  cannot  alter  it  as  to 
costs.  There  is  nothing  so  peculiar  in  this  case  that  we 
fthould  not  say  that  the  appeal  must  be  dismissed^  with 


Cotton,  L.  J. — ^Two  questions  arise  in  this  case— first, 
whether  the  appellant,  being  the  solicitor  for  the  trus- 
tees, who  were  not  parties  to  the  litigation,  is  bound  to 
say  who  they  are  ;  and,  secondly,  whether  he  is  bound 
to  produce  the  marriage  settlement  which  is  in  his 
possession  as  soUdtor  to  the  trustees.  The  case  is 
important,  having  regard  to  the  many  actions  against 
married  women  whose  trustees  are  not  parties  to  the 
action.  As  to  the  first  question,  the  appellant  has  not 
abown  ns  any  reason  for  protecting  him  ttopi  pring 


the  names.  It  is  not  everything  whioh  a  man  learns 
as  a  solidtor  which  is  protected ;  mere  facts  which  he 
learns  are  not  protected.  That  was  much  discussed  in 
this  court  and  in  the  House  of  liorda  in  LfoU  v. 
Kennedy,  31  W.  B.  691,  32  lUd.  497,  83  Oh.  D.  387, 
9  App.  Cas.  81.  Confidential  communications  are  pro- 
tected. It  is  unnecessary  to  go  through  all  the  casss ; 
but,  in  my  opiidon,  this,  does  not  oome  within  tiie 
dass  of  confidential  communications.  It  is  a  mere 
fact  who  are  the  trnstees,  and  the  appellant  does  not 
state  that  it  was  communicated  to  him  confidentially  to 
obtain  his  advice,  and  it  is  extremely  improbable  that 
it  was  so.  But  he  claims  the  privilege  on  behalf  of  his 
dients,  and  he  must,  therefore,  atate  who  are  tlie 
persons  on  whose  behalf  he  claims  the  protection.  lo 
prindple,  the  case  is  covered  by  the  decision  in  Ex  par<« 
CampMl,  In  re  Cathcart.  As  to  the  production  of 
the  deed,  I  can  understand  it  being  a  delicate  matter  to 
produce  the  deed  in  the  absence  of  the  trustees ;  .bat, 
in  my  opinion,  he  cannot  defend  himself  from  prodneiog 
it.  The  trustees  would  have  been  bound  to  prodnos 
the  deed,  and,  therefore,  their  soUoltor  was  bound  to 
produce  it. 

LnvBLBT,  L.J.— I  am  of  the  same  opinion.    As  regards 
the  objection  to  giving  the  names,  I  think  thnt  was  dis- 
posed of  as  long  ago  as  the  time  of  Lord  Sldon,  when  intbs 
case  of  Parhhurst  v.  Lotaten,  8  Swanst.  194,  it  was  held 
that  a  witness  demurring  to  interrogatories  ou  the  gronod 
that  his  answer  would  violate  the  confidence  reposed  is 
him  as  attorney,  must  name  the  party  for  wh^^ai  he  wsi 
attorney.    Ex  parte  OampheU,  In    re  Oat  'u  'irt,  is  a 
modern  illustration  of  the  same  rule.     The  appellant 
does  not  say  that  he  learnt  the  fact  in  such  a  oonfidential 
manner  as  to  be  protected.    As  to  the  production  of  the 
deed,  he  appeared  under  a  subpoBna  duces  tecum,  and 
brought  the  deed,  and  submitted  to  the  court  the  question 
whether  he  was  bound  to  produce  it.     That  raises  the 
question  as  to  the  right  of  the  clients  to  withhold  the 
deed.     The  judgment  creditor  of  a    married  womsa 
wanted  to  see  the  deed,  and  the  trustees  could  not  have 
refused  to  show  it.    If  we  were  to  hold  the  contrary,  snd 
say  that  deeds  of  this  kind  were  not  to  be  produoed  in 
actions  against  married  women,  ocdera  might  as  well  not 
be  made  against  married  women* 

Appeal  dismiissed. 

Bolidtors  for  the  appellant,  FreshfiM  Jb  William. 
Solidtors  for  the  respondent,  Dodd^  Longstaffe,  5o»i 
&  Fenwick, 
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In  re  Babokius  De  Bos. 
Habdwices  t?.  WrLKOT.  (a.) 


Marriage  settlement — After^acquired  property^Coven- 
ani  to  setUe^Separate  use^Effect  of  recital. 

By  a  marriage  eittlemmt,  after  a  recUal  that  it  had 
been  arranged  and  agreed  that  M  personal  estcUe,  except 
jewels  and  ornament;  exceeding  in  value  £800  wMck 
should,  during  coverture,  be  given  or  bequeathed  to ^ 
otherwise  vested  in  the  intended  wife  or  the  intend^ 
husband  in  her  right,  should  be  settled  upon  the  trusti 
therHn  contained,  the  husband,  in  further  pursuance  of 

(a.)  Beported  by  H.  B.  Hbkioxo,  Esq.,  Barrister-sl- 
Lftw, 
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fA«  aoi^  reesU  flma^onail  cnM2  aanemmi,  and  for  the 

cotfuiierglfawi  Uenuibefore  eatpn99ed,covenanied  ioith  the 

tmtieta  of  ike  tttUenunt  thai  in  caae  the  marriage  ehauld 

he  seHemiiBBd,  and  any  pereonal  eetaie  {exo$ptjeweU  and 

or%amad»)^  eaxeeding  in    valme  £200,  ehUndd^  during 

etmertmtf  he  giwen  or  hequ^Xhtd  to  or  in  any  manner 

veeied  w  tie  imiended  wife  or  the  hmba/nd  in  her  rights 

he  and  eke  retpecHwly^  or  ihtir  reepecHve  eooecuiore  and 

odmiMielraiorB,  would  do  and  execuie  aU  euch  aete,  deeds, 

and  eeewanitt  as  ehauld  he  neeeeeary  for  vesting  the 

tarn /or  aU  the  right  and  inUreet  of  the  intended  wife 

er§fthe  intended  huehand  ae  her  huehand  therein  in 

tie  trmaleee,  emd   tkat^  in  the  meanUme^  the  intended 

bkhnd  and  the  wife  reepeetivdy,  and  their  reepedive 

oKMteny  adminiairatoref  and  tteeigne,  and  all  other 

penent  in  whotn  the  eaid  premieee  thereby  oovenaAted 

to  ie  edOed  ahemid  be  veeted,  teotdd  hold  the  eame  upon 

tki  tnufo  thereinbefore  contained.     During  coverture 

certain  pereanal  property  devolved  upon  the  toifefor  her 

eiparate  uee. 

Sdd,  that  the  wife  having  executed  the  eettlement  uku 
heund  by  the  covenant^  €Md  that  her  nparate  property 

Adjoomed  anmmanH. 

Tbk  was  an  originating  rammons  aakisg  that  it  might 

ba  didared  that  fonz-flfthi  of  oertain  f anda  oonstitutiag 

one-iixUi  ihare  of  the  reaidiiaiy  real  and  penonal  estate 

bequeathed  by  tho  will  of  the  late  Baroness  De  Bos  to,  or 

iatrostlor,  OliTia,  Gonntass  Gowley,  slnoe  deoeased,for  her 

life,  with  a  power  of  appointment  amongst  her  children, 

wbleh  foar-fiftha  were,  by  deed  poll  dated  the  4th  of 

Ksfcfa,  1371,  appointed  by  the  said  Oonntees  Cowley  to 

the  plaintiff  for  her  aeparate  nse,  bnt  subject  to  her  own 

Ble  estate  therein,  were  not  subject  to  the  trusts  of  the 

eettknicnt  made  on  the  marriage  of  the  plaintiff,  and 

that  the  defendants,  the  trustees  of  the  will  of  the  late 

Baaraneas  De  Boa,  might  be  ordered  to   transfer  to  the 

libuitaff  on  her  separate  receipt  the  said  four-flfths  of 

sndifmnds. 

Thesettiement  was  dated  the  14th  of  February,  1863, 
and  made  betveen  the  Earl  of  Hardwicke  (then  Viscount 
BtyystoB)  of  the  first  pa  rt.  Earl  Cowley  and  the  plalntifl 
(than  the  Lady  Sophie  G.  B.  Wellesley)  of  the  second  part, 
sod  Lord  Ebury,  the  Hon.  and  Very  Bct.  (herald  W^les- 
ley,  and  the  Hon.  £.  Chandos  Leigh  of  the  third  jMurt, 
and  recited  that  under  the  wiU  of  Baroness  De  Bos,  and  a 
dsed  poll  under  the  hands  and  seals  of  Countess  Cowley 
sad  Earl  Cowley  dated  the  13th  of  February,  1863,  the 
plaiatiff  was  entitled  to  one-fifth  share  of  and  in  certain 
fnads  ezpeetant  on  the  death  of  her  mother,  the 
Countess  Cowley  (being  the  remaining  fifth  of  the  aboTe- 
mcatkmed  fundt),  and  that  it  had  been  agreed  that 
sueh  share  should  be  settled  upon  the  trusts  conoemlog 
the  same,  and  that  it  had  been  further  arranged  and 
agreed  that  aU  such  moneys  or  other  personal  estate, 
ezeept  Jewels  or  ornaments  of  the  person,  as  should  at 
aay  time  or  times  during  the  said  intended  coverture  be 
gtven  or  bequeathed  to  or  otherwise  Tested  in  the  said 
Lady  Sophie  G.  B.  Wellesley,  or  the  said  Charles 
Philip,  Viscount  Boyston,  in  her  right  in  full  and 
afaadnte  proper^,  and  wbidi  should  exceed  in  amount 
or  Tahie  the  sum  of  iBSOO  at  any  one  time,  should  also 
be  aasfflnnd  or  settled  upon  the  trusts  thereinafter 
dedared,  and  that  the  said  Charles  Philip,  Viscount 
BsTstoD,  should  enter  into  the  cotenant  in  that  behalf 
tbcMtoafter  contained. 

The  said  lerersionary  share  was  then  assigned  by  the 
vifa  to  ike  trustees  of  the  settlement  upon  the  trusts 
tbciein  mentioned. 

The  settlement  contained  the  following  oo? enant : — 
<«  And  in  further  pursuance  of  the  said  recited  arrange* 
jDent  and  agreement,  and  for  the  consideration  s  herein- 
before cxptmsed,  he,  the  said  Charles  Philip,  Viscount 
Bojatm^  dotti  hereby,  for  himself,  his  heirs,  executors. 


and  administrators,  ooTcnant  and  agree  with  and  to  the 
said  "  trustees  **  that,  in  case  the  said  intended  marriage 
shall  be  solemnized  and  any  sum  or  sums  of  money, 
stock  or  funds,  or  other  personal  estate  (except  Jewels 
or  ornaments  of  the  person)  exceeding  in  amount  or 
▼alue  the  sum  of  £200  at  any  one  time,  shall  at  any 
time  or  times  during  the  said  intended  corerture  be 
giTen  lor  bequeathed  to,  or  in  any  manner  vest  in, 
the  said  Lady  Sophie  G.  B.  "Wellesley,  or  in  him,  the 
said  Viscount  Boyston,  in  her  right,  then,  and  in  that 
case,  and  so  often  as  the  same  shall  happen,  they,  the 
said  Viscount  Boyston  and  Lady  Sophie  G.  B.  Wellesley 
respectiTely,  or  their  respectiTe  executors  or  administra- 
tors, shall  and  wQl,  at  the  costs  and  charges  of  the  said 
trust  estate,  do  and  execute  all  such  acts,  deeds,  and 
assurances  as  shall  be  necessary  for  properly  assuring  or 
transferring  such  property  unto  or  Testing  the  same  for 
all  the  right  and  interest  of  the  said  Lady  Sophie  G.  B. 
Wellesley,  or  of  him,  the  said  Viscount  Boyston,  as  her 
husband,  therein  in  "  the  said  trustees,  to  be  held  upon 
the  trusts  of  the  settlement ;  "  and  that,  in  the  mean- 
time, and  until  such  settlement  as  aforesaid  shall  be 
made,  the  said  Viscount  Boyston  and  Lady  Sophie  G.  B. 
Wellesley  respectiTely,  and  their  respective  executors, 
administrators,  and  assigns,  and  all  other  persons  in 
whom  the  said  premises  hereby  covenanted  to  be  settled 
as  aforesaid  shall  be  Tested,  shall  stand  and  be  possessed 
of  the  same  "  upon  the  trusts  thereinbefore  contained. 

The  plaintiff  duly  executed  the  settlement,  and  the 
marriage  was  solemnised  on  the  16th  of  February,  1863. 
The  husband  was  still  liring. 

Earl  Cowley  died  on  the  15th  of  July,  1884,  and 
Countess  Cowley  on  the  21st  of  April,  1885. 

The  summons  was  opposed  by  the  trustees  of  the 
marriage  settlement,  and  by  the  trustees  of  Lady  De 
Bos'swiU. 

Eastinge,  Q.O,,  and  Nalder,  for  the  plaintiff.— The 
coTenant  is  the  ooTcnant  of  the  husband  only,  and  does 
not  bind  the  wife :  Dawes  t.  Tredwell,  29  W.  B.  793, 
18  Ch.  D.  354. 

FarweU,  for  the  trustees  of  the  marriage  settlement. 
—The  covenant  is  binding  on  the  wife :  Lee  t.  Lee,  25 
W.  B.  225,  4  Ch.  D.  175.  If  there  is  any  ambiguity, 
the  recital  may  be  read  to  show  the  intention  of  the 
parties,  and  that  dearly  states  that  the  property  of  the 
wife  is  to  be  bound. 

Jf.  G.  Davideon^  for  the  trustees  of  Lady  De  Bos's 
wiU. 

Baetinge,  Q.Cy  in  reply.  —  A  covenant  by  the 
hasband  alone,  not  preceded  by  any  agreement 
by  the  parties,  cannot  bind  the  wife:  Toung  t. 
Smith,  L.  B.  1  Eq.  180,  14  W.  B.  Ch.  Dig 
44;  Eameden  t.  Smith,  2  W.  B.  435,  2  Drew 
298.  Lee  t.  Lee  is  distinguishable  fiom  those  oases,  in- 
asmuch as  it  referred  only  to  specific  property  dealt 
with  in  the  settlement,  and  not  to  after- acquired  prop- 
erty. If  it  was  intended  to  establish  a  general  prin- 
ciple it  is  inconsistent  with  Daxoee  t.  Tredwell,  which,  as 
a  decision  of  the  Court  of  Appeal,  ought  to  be  pre- 
ferred. [Eat,  J.,  referred  to  In  re  D^Eetampee, 
DEetampee  t.  Hanhey,  32  W.  B.  978.]  Even  if  the 
coTenant  is  the  wife's  covenant,  it  does  not  bind  her 
separate  property :  Kane  v.  Kane,  29  W.  E.  212,  16 
Ch.  D.  207.  [Farwdl  referred  to  Jn  re  Allnutt,  Pott  v. 
Braseey,  81  W.  B.  469,  22  Ch.  D.  275,  upon  this  point] 

Eat,  J.— The  question  in  this  case  is  whether  personal 
property  which  came  to  the  wife  during  pof erture  for 
her  separate  use  is  within  the  terms  of  the  covenant  con- 
tained in  her  marriage  settlement,  which  is  usually 
called  the  covenant  to  settle  after- acquired  property. 
It  is  a  covenant  by  the  husband  only,  and  is  not  pre- 
ceded by  any   agreement  between  the  parties.    [His 
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loidship  then  read  the  ooTenant,  pointing  oat  that  a 
diatinotion  waa  made  between  Teeting  in  the  hoaband  and 
Testing  in  the  wife,  and  ezpreaaed  hia  opinion  that  the 
woxda  of  the  ooTenant  "ox  in  any  manner  ▼eat" 
were  wide  enough  to  indude  property  seating  in 
the  wife  for  her  aepazate  naej  The  ambiguity, 
anoh  as  it  ifl^  ariaea  from  the  oironmatanoe  that 
the  wife  does  not  Join  in  the  ooTonant;  but  the 
hoaband  ooTonanta  that  both  he  and  ahe  will  do  what  ia 
there  agreed  to  be  don&  If  there  be  any  ambiguity  I 
am  entitled  to  look  baok  at  the  redtal.  [Hia  lordship 
then  read  the  recital.]  It  seema  to  me  that  that  redtal 
makes  it  impossible  to  doabt  that  the  eorenant  that  the 
wife  shall  settle  refers  to  property  whieh  might  oome  to 
her  for  her  separate  ose,  ao  that  if  she  does  not  settle  it 
there  would  be  a  breach  of  that  oovenant. 

I  cannot  find  in  any  one  of  the  caaea  in  which  the 
decision  was  the  same  as  in  IknoeB  ▼.  TredweU  that 
there  was  a  covenant  for  acta  to  be  done  by  the  wife. 
No  such  case  waa  cited  to  me,  and  I  am  not  aware  that 
there  haa  been  such  a  case.    In  Tcung  ▼•  SmtIA,  after 
the  redtal  of  an  agreement  that  after-acquired  property 
of  the  wife  should  be  settled,  it  waa  witneaaed  that,  in 
pursuance  and  further  performance  of  the  said  agree- 
ment, and  in  oonaideraitlon  of  the  aaid  intended  marriage, 
the  husband  coTcnanted  with  the  truateee  that,  if  at  any 
time  or  timea  during  the  aaid  intended  coverture,  any 
real  or  personal  estate  of  the  value  of  £600  at  any  one 
time  should   descend,  or   dcTolve   to,  or  veat  in  the 
intended  wife,  or  the  hosband  in  her  right,  he  would  do 
and  execute,  or  procure  to  be  done  or  executed,  ell  such 
acts,  ke„  which  should  be  necessary  for  conveying  and 
assigning  the  said  estate  to  the  trustees  of  the  settlement. 
It  was  not  in  terms   that  the  wife  should  make  the 
assignment.    The  distinction  between   JToung  v.  Smith 
and  the  present  case  is  this.    There,  the  covenant  being 
only  by  the  husbaiid  for  acts  to  be  done  by  him,  or  such 
acts  as  be  could  cause  to  be  done,  whidi  means  only  the 
acts  of  persons  who  were  bound  to  obey  him,  such  as 
trustees — the  covenant  being  quite  dear,  and  only  by 
the  husband — the  Master  of  the  Bolls  (Lord  Bomilly) 
held  that  it  could  not  refer  to  property  of  the  wife  for 
her  separate  use,  and  refused  to  look  at  tiie  redtal  to 
explain  the  covenant.    I  go  now  to  Dawe$  v.  TredweU, 
where  the  decision  was  siodlar  to  that  in  Toung  v.  8mUh* 
There,  by  a  marriage  settlement,  after  a  redtd  that  it 
was  agreed  that  all  real  and  personal  property  which, 
during  coverture,  should  devolve  upon  the  wife,  or  the 
husband  in  her  right,  should  be  settled,  it  was  agreed 
and  dedared  between  and  by  the  parties  thereto,  and 
the  husband  covenanted  with  the  truateee  that,  if  at  any 
time  during  the  said  intended  coverture  any  real  or 
personal  estate  (other  than  and  except  dothes,  Jewels, 
and  personal  chattels)  should  descend  and  devolve  upon 
or  vest  in  the  intended  wife,  or  the  husband  in  her  right, 
to  the  amount  in  vdue  of  £200  at  any  one  time,  he  would 
immediatdy  thereupon,  at  the  cost  and  charges  of  the 
trust  estate,  make,  do,  and  execute,  or  cause  and  procure 
to  be  made,  done,  and  executed,  and  join  and  concur  in 
making,  doing,  and  executing,  all  such  conveyances  and 
assurances,  assignments,  acts,  deeds,  matters,  and  thinga 
aa  would  efFectually  vest  all  auoh  real  and  personal 
estate    in    the   trustees    of    the    aettiement.      There, 
again,   there    is    no   covenant    that   the   wife   would 
do  anything  ;  and  the  distinction  which  the  late  Master 
of  the  Bolls  (Sir  G^rge  Jessd)  draws  in  that  case  is 
this.    He  says,  *'  The  role  is  where  you  have  such  words 
aa '  it  ia  hereby  agreed  and  dedared  between  and  by 
the  parties  to  these  presents,'  that  someone  will  do  an 
act  or  make  a  payment,  and  that  someone  is  a  party  to 
the  deed ;  it  is  a  covenant  by  him  with  the  others,  not 
a  covenant  by  aU  of  them.    Anything  more  absurd 
than  to  hold  it  a  covenant  by  all  of  them  could  not  be 
imagined.    Suppose  you  had  theee  woida,  'Provided  I 
alway%  it  ia  hsMby  agreed  and  dedared  betwetti  and  by  | 


the  partiea  to  theee  preaenta  that  Cha  said  A.  B.  ahall 
pay  £5,000  to  the  aaid  a  D.  on  Cha  6tli  ol  January 
next,'  it  would  be  abaurd  to  aay  that  thia  amounts  to  a 
covenant  by  0.  D.»  the  redpient  of  the  money,  that 
A.  B.  shall  pay  him,  aa  well  as  a  covonattt  by  A.  B.  that 
he  will  pay  him.  If  therefore  we  find  that  no  act  is  to  be 
done  except  by  one  of  the  partiea,  theee  words  odj 
amount  to  a  covenant  by  that  one  party  with  the 
otiiers.''    That  is  the  distinction. 

Here  I  And  an  act  to  be  done,  not  by  the  husbaad 
only,  but  by  the  wife.  That  act  is  to  settle  any  prop* 
erty  which  is  to  oome  to  her,  even  if  settled  to  her 
aepazate  uae.  I  asked  during  the  argument  whether, 
supposing  she  had  Joined  in  this  oovenaiit,  the  woiii 
were  wide  enough  to  include  property  belonging  to  her 
for  her  separate  use,  and  it  was  virtitally  adhnitted  that 
they  were  wide  enough.  The  only  reaeoik  for  supposfaig 
that  the  covenant  does  not  indude  anoh  property  is  that 
she  does  not  Join  in  the  covenint;  bat  looUig  at  the 
whole  deed  together,  I  have  no  doubt  whatever  that  it 
waa  intended  that  all  property  coming  to  her,  eten 
though  coming  to  her  for  her  aepamta  oae,  waa  to  bs 
setUed.  That  behig  the  intention .  of  all  parties^  aad 
the  meaning  of  this  covenant  being  that  the  lady,  as 
well  as  her  intended  husband,  shoi^dd  ezeoata  all  neoes- 
sary  acta  and  deeda  for  tranaf erring  each  property  to 
the  truateee  of  the  aettiement,  what  possible  distinctieB 
is  there  between  this  case  and  L»  v.  Lea  f 

Ittt  V.  Zee  was  a  case  where,  by  an  ante-nuptid  agrss* 
ment,  signed  by  the  intended  husband  and  the  wife  and 
the  parents  of  the  wife,  the  parents  agreed  to  appoint  a 
share  of  oertdn  red  estate  (which  waa  subject  to  their 
life  interest  and  to  the  appointment  of  them  and  the 
survivor  of  them)  to  the  vrife,  and  the  hneband  agreed 
that  he  would  settle  his  wife's  reversionary  share  of  the 
add  red  estate  upon  the  nsud  trusts  for  the  husbaad 
and  wife  and  their  children.    The  wife'a  father  hariog 
survived  her  mother  rdeased  the  power  and  granted  the 
estate  after  his  death,  giving  hia  add  daughter  a  share, 
and  the  Master  of  the  Bolls  (Sir  G.  Jeseel)  held  that  ths 
agreement  bound  the  wife  as  having  assented  to  her 
father's  stipulation.     Here  the  aettiement  waa  aigned  b/ 
the  wife,  ahe  waa  a  party  to  the  deed,  on  the  faoe  of 
which  waa  an  agreement  that  she  should  do  aU  necsHSiy 
acts  for  assign  tug  her  after-acquired  property  to  the 
trustees  of  the  settiement.    Wliy  should  ahe  not  be  bound 
by  thia  agreement  P    It  ia  weU  eatobliahed  that  if  yoa 
can  find  that  which  amounts  to  an  agreement  within  tlis 
four  comen  of  the  deed,  that  oonstitntes  a  covenant  Just 
aa  much  aa  if  it  had  been  f  oraMlly  expreeaed.    Ko  doubt 
in  thia  oaae  the  agreement  might  have  been  better  ex- 
preeaed, but  it  aeema  to  me  that  if  it  reated  only  on  that 
the  wife  ought  to  be  bound.    But  when  I  look  at  the 
last  sentence  of  the  covenant,  my  opinion  ia   mnoh 
atronger.    [His  lordship  then  read  from  the  words  "  and 
that  in  the  meantime  "  to  the  end.J    That  oomee  to  this, 
that  both  the  huaband  and  the  wife,  or  dther  of  then, 
according  to  the  nature  of  the  property,  are  to  be  trustees 
or  a  trustee  of  the  property  until  a  settiement  shdl  be 
made.    In  form,  no  doubt,  the  covenant  is  by  the  husband 
done,  but  that  covenant  is  in  a  deed  executed  by  the 
wife,  with  knowledge  of  its  contents,  the  purpose  of 
which  is  to  affect  property  which  might  oome  to  her  for 
hev  aepazate  uae. 

I  therefore  hold  that  this  property  falla  witiiin  tiie 
deed,  and  I  make  a  declaration  accordingly. 

Solicitors,  OoUyer-Briihw,  WUhera^  BmM,  A  SiU; 
EUu  4t  Em;  Davidion,  Bmrch,  WhiUhtad,  A  Dam- 
sons. 
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High  Corns. 


Isr  Bs  Db  Bxtbob  Lawbok. 


HlOH  ObVBT. 


Ohi(n.DiT.) 
Kay,  J.    / 


Ang.  9»  10. 


A  r§  Ds  BuBftK  LiwsoN. 
Be  BasR  Lawbok  v.  De  BuiteH  Lawsoit.  (a.) 

Ihdim^Beir — Married  tocman — Void  %n»trument. 
A  married  woman  who  tooB  enUUed  to  9orM  sharu  in 
a  MrjffffT  U/b  for  htr  separate  Me,  toUh  a  power  of 
€iffMMimaa  ly  toUl^  and  aUo  to  real  eetaU  in  fee 
rimiewi  for  her  separate  use,  hy  her  wiU,  made  in 
Umary,  1880,  appointed  the  sJuiree  in  favour  of  her 
Urandeiher  ehildron^  and  purported  to  denHee  the  real 
oMe  vway  from  the  heir,    Bne  died  in  June,  1880, 

hming  her  huahamd  surviving. 
Sdd,  that^  the  wUl  being  void  a$  to  the  reed  eeiate, 

the  ieir  woe  not  put  to  hie  eledion  cm  letween  the  real 

akcU  and  hia  iniereet  in  the  coUiery. 

FarUieT  consideiatioii. 

Lady  Mtry  De  Bnr^h  Lawsoo,  the  wife  of  Sir  Henry 
De  Hugh  Lawsod,  Bart.,  was,  under  the  will  of  her 
iB0iher»  entitled  in  fee  to  a  freehold  honee  known  as 
Soney  Home,  I>arliii^D,  bnt  not  for  her  separate  nae, 
■ad  was  alao  eaititled  to  a  life  interest  in  a  moiety  of  a 
fthan  in  the  Bedlington  Coal  Oo.  for  her  separate  nae, 
vUhoat  power  of  antieipstion,  with  a  general  power  of 
appoiDtnMot  hy  wfD,  over  aneh  moiety. 

By  her  will,  daited  the  26th  of  February,  1880,  Lady 
Mary  appointed  her  interest  in  the  ooal  company  in 
iBfonr  of  all  her  children  liTing  at  her  death,  and 
devised  Surrey  Honae  upon  trust  for  her  husband  for 
life,  and  after  hie  deoeaae  upon  trusts,  in  the  first  place, 
in  faTour  of  her  unmarried  daughters,  and,  upon  the 
death  or  maniage'of  the  surfiTor,  upon  troat  as  therein 


Tha  teslBftiix  died  on  the  80th  of  June,  1880. 
ThetealBteixhad  not.  either  at  the  date  of  her  will 
or  at  her  death  any  aeparate  property  of  her  own.  As 
aiw  had  no  power  to  dispose  by  will  of  her  freehold 
hoose,  that  desosnded  to  her  eldest  son,  Henry  Alfred 
Stoddsrt  Be  Angh  Lawaon,  as  her  heir,  subject  to  her 
fauabsnd's  estate  by  the  ouiteey.  An  action  was  com- 
■snesd  in  1869  by  a  younger  son  of  the  testatrix 
e«aSDSt  the  tniafeeea  of  the  will,  and  the  usual  inquiries 
were  direefeed. 

Tbe  aetioa  now  came  on  for  further  consideration, 
and  the  only  question  calling  for  a  report  was  whether 
the  heir  was  put  to  hia  election  aa  between  his  share  in 
the  Bedlington  Cbal  Oo.  and  Soney  House. 

Sir  Arthur  Wateon,  Q.O.,  for  the  plaintiff. 

IT.  C  Druee,  for  the  heir-at-law. — ^In  order  to  raise  a 
ease  of  deetion  there  must  be  a  personal  competency  on 
the  part  of  the  author  of  the  attempted  disposition  : 
Jarman  on  Wnie,  4th  ed.,  p.  446 ;  White  and  Tudor's 
notea  on  Streatfleld  r.  Streaifield,  5th  ed.,  p.  892.  A 
married  woman,  when  this  wOl  was  made,  was  not  com- 
petent to  make  a  will  without  the  consent  of  the  husband, 
except  aa  to  separate  property.  The  instrument  is  yold 
as  a  will,  and  no  case  of  election  arises  upon  a  void 
inatniment.  In  ffearie  ▼.  Cheenhankt  1  Yes.  sen.  298, 
3  Atk.  695,  an  infant  married  woman  attempted  to  dis- 
pose of  real  property  by  will,  and  it  was  held  that  the 
heir  waa  not  pat  to  his  election.  In  £ich  ▼.  Cockellt  9 
Tee.  370,  which  waa  like  this  caae^  the  point  is  stated  as 
doubtful  in  the  head-note,  but  no  election  was  ordered. 
In  JBHaadoek  ▼.  Orindle,  17  W.  B.  114,  L.  R.  7  Eq.  215, 
this  point  was  expressly  left  open.  In  Couite  ▼.  Acworth, 
18  W.  B.  482,  L.  B.  9  £q»  519,  the  husband  was  put  to 
hia  election ;  but  that  caee  is  distinguishable,  because 
that  was  Qie  caee  of  a  married  woman  having  a  power  of 
appotntoMfi^  and  making  an  excessive  appointment.    In 

(a.)  Beyocted  toy  B«  B.  Hmmro,  I!aq«)  Banlstn-sl* 
Xmlr. 


In  re  Warren*$  Trustee  32  W.  B.  641,  26  Oh.  B.  208,  a 
testamentary  appointment  was  void  for  remoteness,  and 
the  persons  entitled. hi  default  were  not  put  to  their 
election. 

Sir  Arthur  Watson,  Q.C.,  in  reply.-— Lord  Hatherley's 
definition  of  election  in  Cooper  ▼•  Cooper ,  22  W.  B.  713, 
716,  L.  B.  7  H.  L.  58,  70,  is  wide  enough  to  include  thiA 
case.  [Eat,  J.— You  cannot  apply  the  doctrine  of  election 
to  make  an  inatrument  valid  which  as  an  instrument  is 
abeolutely  invalid :  We^aeton  v.  King,  17  W.  B.  641, 
L.  B.  8  Bq.  166,  175,  per  James,  Y.O.  This  ia  not  a 
will ;  it  is  only  a  testamentary  appointment]  In  BearU 
V.  Qreenbanh  a  disttnetios  is  drawn  between  an  infant 
and  a  married  woman,  inasmuch  as  the  disability  of  the 
latter  arises,  not  from  want  of  Judgment,  but  from  being 
under  the  power  of  the  husband.  It  would  appear  from 
the  language  of  Lord  ELaidwicke  that  there  are  only  two 
cases  where  election  does  not  apply— -(1)  where  the 
instrument  is  not  executed  as  the  law  requires;  (2) 
where  the  settior  ia  under  mental  incapacity*  Rieh  ▼. 
Ooekell  went  upon  tbia— that  the  will  waa  not  properly 
proved,  and  there  was  mo  instrument  which  the  court 
could  look  at.  The  aevend  cases  from  Brodie  ▼.  Barry  * 
2  Y.  &  B.  127,  to  Crreil  v.  OrreU,  19  W.  B.  870,  L.  B. 
6  Oh.  802,  hi  which  a  Scotch  heir  has  been  put  to  his 
election  by  an  English  will,  are  aaalogoui. 

Farwell,  for  the  trustees  of  the  will. 

Eay,  J.— The  question  raised  on  this  instrument  is  a 
very  curious  one,  as  to  which  the  authorities  are  not 
decisive,  but  there  is  enough  to  enable  me  to  say  that  I 
must  be  bound  by  the  state  of  the  authorities  as  I  find 
them.  The  ordinary  question  of  election  is  raised  when 
one  person  seeks  to  take  under  and  also  against  the 
same  instrument.  That  is  the  simplest  case.  It  was 
decided  long  ago,  in  WhitUer  v.  WcMer,  2  Yes.  Jan.  367, 
that  where  a  teetator,  having  under  a  settlement  a  special 
testamentary  power  among  his  children,  appointed  by  his 
will  to  his  grandchildren,  and  by  the  same  willgavelegacies 
to  his  children,  who  were  the  persons  to  take  in  default  of 
appointment,  the  children  must  elect  whether  to  take 
under  the  settlement  or  under  the  wilL 

Bnt  this  is  a  case  where  a  married  woman  had  a 
general  power  of  appointment  over  certain  property,  and 
was  also  entiUed  in  fee  to  real  property  which  she  had 
no  power  to  devise  during  her  husband's  lifetime  without 
his  consent,  and  she  exercised  her  power  of  appointment 
to  some  extent  in  favour  of  her  hcSr,  and  attempted  to 
devise  the  real  estate  over  which  she  had  no  power  of 
appointment,  and  which  she  had  so  power  to  devise,  to 
somebody  else.  The  question  is  whether  the  heir  Is  pu( 
to  his  election. 

In  Eearle  v.  Greenhanh  an  infant  made  a  will,  whereby 
she  intended  to  dispose  of  personal  property  and  alao 
real  estate.  It  was  urged  that  the  heir  was  put  to  his 
election.  Lord  Haxdwioke  said  he  was  not,  and  the 
reasoning,  as  I  read  it  from  the  report  in  Atkyns,  is  this. 
His  words  are: — *'I  am  of  opinion  the  infant  in  the 
present  case  is  not  to  be  compiled  to  make  her  electioo. 
For  the  instrument  here  being  void  as  to  real  estate, 
there  is  no  instance  where  an  infant  has,  in  such  a  case, 
been  compelled  to  anake  an  election,  for  here  is  properly 
no  will  at  all  as  to  lands.  It  is  like  the  case  where  a 
man  executes  a  will  in  the  presence  of  two  witnesses 
only,  and  devises  his  real  estate  from  his  heir-at-law, 
and  the  personal  estate  to  the  heir-at-law;  this  is  a  good 
will  as  to  personal  eatate,  yet,  for  want  of  being 
executed  according  to  the  Statutea  of  Frauds  and 
Perjuries,  is  bad  as  to  the  real  estate;  and  I  should,  in 
that  case,  be  of  opinion  that  the  devisee  of  the  real 
estate  could  not  compel  the  heir-at-law  to  make  good  the 
devise  of  the  real  estate  before  he  could  entitie  him  to  his 
personal  legacy,  because  here  is  no  will  of  real  estate  for 
want  of  proper   forms  and   ceremonies   required   by 
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fhe  Btatnte.  Bat  the  diitinotion  between  thia  case  and 
that  of  NoyB  ▼.  Mordaunt  1%  there  a  father  had  disposed 
of  hie  whole  estate  for  the  benefit  of  his  ohildren ; 
here  HCrs.  Winsmore  (the  infant)  is  giving  her  whole 
real  estate  from  her  child,  and,  therefore,  doee  not  fall 
within  the  benevolent  eqoitj  the  court  ezeioised  in  that 
case.  Bat  what  I  principiUly  rely  on  is  that  here  is  no 
instrument  which  would  pasa  the  real  estate." 

As  has  been  ingeniouilj  suggested  by  Sir  Arthur 
Watson,  it  was  not  that  the  infant  wanted  discretion 
or  judgment— for  she  had  Judgment  to  dispose  of 
personal  property— but  that  this  was  an  iuTalid 
instrument.  There  was  a  personal  incapacity,  on  the 
part  of  an  infant,  to  will  real  estate,  and,  as  to  that, 
this  was  an  absolutely  invalid  instrument.  Bieh  y. 
Oo^eell  followed  that,  and  I  agree  that  it  is  not  a 
distinct  decision  on  the  point,  bat  Mr.  Jarman,  in  his 
well-known  book,  says  this  (I  am  reading  from  the 
original  edition,  which  was  published  in  1844,  at  p. 
388} : — '*  In  order  to  raise  a  case  of  election,  there  must 
be  a  personal  competency  on  the  part  of  the  author  of 
the  attempted  disposition,  as  the  doctrine  is  founded  on 
intention,  which  supposes  such  competency.  Thus, 
under  the  old  law,  where  personalty  was,  and  real 
estate  was  not,  disposable  by  the  will  of  a  person  under 
age,  the  heir  of  the  infant  testator  was  allowed  to  take 
his  real  estate,  in  opposition  to  the  will,  without  re- 
linquishing a  legacy  bequeathed  to  him  by  the  same 
will.  And,  though  the  disability  of  coverture  is,  in 
some  respects,  distinguishable  from,  and  less  absolute 
than,  that  of  Infancy  {sk/eme  coverte  having,  it  is  said, 
a  disposing  mind,  but  not  a  disposing  power,  while  an 
infant  has  neither  the  one  nor  the  other),  yet  the  prin- 
ciple seems,  according  to  the  authorities,  to  apply  to  the 
attempted  dispositions  of  married  women.  If,  therefore, 
a  feme  eoverU^  having  a  testamentary  power,  makes  an 
appointment  by  will  in  favour  of  her  husband,  and,  by 
the  same  will,  professes  to  bequeath  to  another  personal 
estate  to  which  her  power  does  not  extend,  the  husband 
may  take  the  benefit  appointed  to  him,  and  also  defeat 
the  intended  bequest  of  the  other  property  by  the 
assertion  of  his  marital  right."  And  he  refers  to  those 
two  cases  of  HearU  v.  Qrwnlank  and  Bich  v.  Cockell. 

Now,  whether  that  was  a  distinct  decision  or  a  satisfac- 
tory decision  of  this  point  or  not,  I  find  this  stated  in  a 
bode  of  so  great  an  authority  as  Mr.  Jarman's  to  be  the 
result  of  that  case  and  of  Eearle  v.  Qremhank;  and 
seeing  that  since  the  date  of  that  book  there  never  has 
been  any  authority  dissenting  from  that  view,  I  am  not 
going  to  dedde  contrary  to  the  authorities  as  there 
stated.  As  the  late  Master  of  the  Bolls  (Sir  George 
Jessel)  has  often  observed,  it  if  most  material  in  coming 
to  a  decision  to  see  what  has  been  the  understanding  in 
text-books  for  many  years.  To  decide  now  that  the 
question  of  election  arises  would  be  to  unsettle  the  law 
as  stated  by  Mr.  Jarman.  Accordingly  I  must  hold 
that,  as  there  was  a  personal  incapacity  in  this  married 
woman  to  dispose  of  her  real  estate,  I  cannot  look  at  the 
instrument  for  the  purpose  of  raising  a  case  of  election 
so  far  as  it  relates  to  real  estate.  I  therefore  hold  that 
no  case  of  election  arises  against  the  heir. 

Soliciton,  Q.  A  W*  Webb;  Orouman^  Cr<tuman^  d 
Friehard;  John  Bcaife^  for  H,J.  Duncan^  South  Shields. 
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£i  r$  Lewis. 
Lewis  v.  Lewis,  (a.) 


Pradke — Order  on  iummons  in  administration  adion-^ 
Time  for  moving  to  vary  order^^Ord,  58,  r.  15. 

On  the  nth  of  July,  1885,  an  order  was  made  ia 
chambers  upon  a  summons  taken  out  in  an  adminisira' 
tion  action,  directing  taxation  of  the  costs  of  the  parliet, 
paythhnts  to  certain  creditori  on  the  estaU,  and  giving 
li&rty  to  any  of  the  parties  to  apply  in  chambers  as  to 
getting  in  the  outstanding  personal  estate  mentioned  in 
the  chief  derh*s  certificate*  On  the  2nd  of  September, 
1885,  one  of  the  parties  served  the  other  parties  mth 
notice  of  motion  to  vary  the  order. 

Held,  th<U  the  order,  not  being  a  final  order,  the  noiioe 
of  motion  ought  to  ?iave  been  served  within  twenty-oM 
days  from  the  time  the  order  was  pronounced,  and  thai 
the  motion  was  made  too  late. 

This  was  a  motion  to  vary  an  order  which  had  been 
made  by  the  Judge  in  chambers,  and  the  only  question 
was  whether  the  order  sought  to  be  varied  was  interlo* 
cutory  or  final. 

The  order  was  pronounced  on  the  17th  of  July,  1885, 
and  the  applicanto  served  the  respondents  with  the  notics 
of  motion  to  vary  on  the  2nd  of  September,  1885.  Tho 
respondents  raised  the  objection  that  the  notice  of 
motion  should  have  been  served  within  twenty-one  dsjs 
from  the  time  when  the  order  was  pronounced,  as  the 
order  vras  an  interlocutory,  and  not  a  final,  order. 

The  facts  of  the  case  were  as  follows  : — 

On  the  6th  of  November,  1874,  an  order  was  mads 
upon  a  summons  in  chambers  for  the  administration  of 
the  estete  of  William  Lewis,  an  intestate.  The  action 
was  commenced  by  Martha  Lewis,  an  infant,  by  John 
Jones,  her  next  friend,  against  the  administratrix,  Anns 
Lewis,  the  widow  of  W.  Lewis,  but  afterwards  Anne 
Williams,  the  wife  of  Herbert  Williams. 

Herbert  Williams  was  also  a  defendant,  but  dkd 
during  the  progress  of  the  action. 

By  an  order  dated  the  Srd  of  April,  1879,  the  csadnet 
of  the  action  was  given  to  David  Jones  and  Oharlottr, 
his  wife,  she  being  the  administratrix  of  Deborah  Joneii 
who  had  been  allowed  as  a  creditor  of  the  estate  of 
William  Lewis. 

The  chief  clerk's  certificate  was  made  on  the  SOtfa  of 
January,  1881,  and  found  a  balance  of  £308  5s.  3d.  das 
from  the  defendant  Anne  Williams  to  the  estate  of 
William  Lewis.  She  subsequently  paid  the  sum  of 
£151  Is.  8d.,  and  at  the  date  of  the  present  applieatioa 
the  balance  of  £157  3s.  7d.  was  still  unpaid. 

On  the  17th  of  July,  1885,  upon  the  application  of 
the  defendante,  it  was  ordered  that  it  be  referred  to  the 
taxing  master  to  tax  the  costo  of  the  plaintiff  and  de- 
fendants, and  the  costs  from  the  17th  of  May,  1881,  of 
David  Jones  and  Charlotte,  his  wife,  of  the  action,  the 
costo  of  ^e  defendants  to  be  toxed  as  between  solidtor 
and  client,  and  to  include  any  charges  and  expenses 
properly  incurred  by  them  in  relation  to  the  administra- 
tion of  the  estote  of  Wm.  Lewis  beyond  the  ooste  of  the 
action,  and  not  already  taxed  or  allowed,  and  that  the 
funds  in  court  should  be  dealt  with  as  directed  in  the 
schedule  thereto.  But  if  such  fund  were  insuiBcient  to 
pay  all  costo  directed  to  be  taxed,  the  residue  of  the 
funds,  after  payment  of  the  defendante'  costs,  was  to  be 
apportioned  between  the  plaintiff  and  David  Jones  and 
Oharlotte,  his  wife,  in  reject  of  their  costs,  and  the  ap- 
portioned amounto  were  to  be  certified  by  the  taxing 
master,  and  any  of  the  parties  were  to  be  at  liberty 


(a.)  Beported  pj  A.  D.  Maoiulbw,  Esq.,  Bairiftor-at- 
Law. 
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HlOH  OOUBT. 


In  bs  liBWiB. — Taxxmsl  v.  Oabxuu 


HlOK  OOUBT. 


"•0  apply  in  chamberi  aa  to  getting  In  the  ontetandiog 

yeBMal  estate  iMBtioiied  In  the  ohief  oleriet  oertifloate. 

Tb»  adieaiile  to  Iht  coder  proTlded  for  the  payment  of 

the  debia  due  to  David  Jonea  and  Charlotte,  his  wife, 

the  exediton  cf  tte  eitate»  OHt  of  the  funds  in  court. 

The  plaintiff  ie  the  action  now  moved  to  vary  the  oxder 

by  OTdeinf  ttet  the  ocete  of  Bavld  Jones  and  Oharlotte, 

hie  vifsk  B%ht  be  taxed  oe  between  soUdtor  and  client, 

and  paid  OBI  of  the  estate,  and  that  the  defendant,  Anne 

^WaBiM^  aug^t  retain  the  amount  of  the  costs  of  her- 

sdf  ari  ko*  kte  hnaband,  Herbert  WOliams,  when  taxed, 

OBttfilSTSe.  7d.,  being  the  balance  then  due  from 

hff  to  fte  estate  of  William  Lewis,  and  that  the  defend- 

aal^iBne  WiOlame,  witiiln  four  weeks  of  the  date  of  the 

Ubg  BMstex^a  oertilicate,  should  pay  the  residue  of  tiie 

■M  J157  3s.  7d.  into  court,  and  that  the  oosts  of  the 

fNsrat  qppUeaticm  mig|ht  be  coats  in  the  action . 

Ugf^kn^  for  the  plaintiff  in  the  action,  in  support  of 
.As  motion. 

ifaelsaa,  omAra.— Thia  motion  ia  in  the  nature  of  an 
J  sppeal  from  an  interlocutory  order,  and,  aa  the  notice  of 
I  motioa  was  not  aerved  untQ  more  than  twenty-one  daya 
after  the  order  was  pronounced,  the  application  Is  too 
late.  The  court  must  act  on  the  analogy  of  ord.  68,  r. 
IS.wUeh  deals  with  appeals  to  the  Oburtof  Appeal: 
BsotZ^  V.  Ntwtim^  30  W.  B.  72,  19  Oh,  D.  326  ;  Didfe- 
as»  V.  Hom'smi,  27  W.  B.  880,  12  Oh.  D.  298.  I£  the 
motioa  is  m  tioie;  the  consequence  will  be  that  an  appel- 
laat  from  tiic  judge  in  chambers  to  the  Judge  in  court 
wm  have  a  year  longer  to  appeal  than  an  appellant  to 
the  OMut  of  Appeal. 

2%|«Ai»,  m  reply.«-The  order  of  the  17th  of  July 

1885,  was  founded  on  the  chief  clerk's  certificate,  and  is 

fai  the  nature  of  an  order  made  upon  farther  oonsidera- 

ttom,  which  has  been  held  to  be  a  final  order :  Cummint 

^.  Hsnm,  25  W.  B.  325,  4  Oh.  D.  787.    But,  if  the 

oidctkintan  order  on  further  consideration,  it  is  a 

ftMletder.bcfaiiaeit  finaUy  deala  witii  the  funds  in 

mrt,  aad  settles  the  rights  of  tiie  parties  :  Be  Sdoekion, 

*t^  Oa,  27  W.  B.   433,  JO  Oh.   D.  349;  Standard 

Disammt  Co.  f.  La  Orange,  26  W.    B.    85,  3    0.  P. 

D.  57;  Jadieatore  Act»  1873  (36  k  37  Vict*  c.    66), 

r.  50 ;  AttBoal  Pnotice.  1885,  p.  619. 

Oanrr,  J.— Thia  ia  a  motion  to  vary  an  order  which 
VM  pronounced  in  chambers,  and  the  respondents 
•bject  that  the  motion  is  out  of  time.  If  I  act  on  the 
•eelogy  of  the  rule  relating  to  appeals  to  the  Oourt  of 
Appeal  (ord.  58,  r.  15)»  then  this  motion  Is  made  too 
late. 

The  pofait  I  have  to  decide  relates  to  the  character  of 

tlie   Older  itself.    Bole  15  of  order  58  distiogulehes 

hetweea  orders  in  an  action  and  orders  in  any  matter 

not  being  an  action.    Now  the  order  in  question  is 

dearly  an  order  which  waa  made  in  an  action,  and  the 

only  question  is,  whether  it  is  an  interlocutory  or  a  final 

onier.    [His  lordship  then  having  stated  the  facts  of  the 

case,  sad  read  the  order  of  the  17th  of  July,  1885,  pro- 

®*c^^ :— ]    tfr.  Upjohn  contended  that  this  order  was 

■a  order   made  upon  further  consideration.    In    my 

i^S^Bian  it  was  nothing  of  the  sort.    It  was  made  upon 

anauBOBs  taken  out  in  the  action,  and  the  action  has 

M  been  beard  upon  further  consideration^  and  I  do  not 

l^itsfsr  will  be.    The  order  was  final  as  regards 

vftiigbtsof  the  creditors,  but  that  does  not  make  the 

»AaitKlf  a  final  order.    This  was  dedded  by  the 

Oowtsl  Appeal  in  Fheytey  ▼.  Pheysey,  12  Oh.  D.  305, 

28  W.KBig.  165,  and  the  present  case  is  within  that. 

I  en  sf  ophuob  that  this  Is  an  order  which,  if  appealed 

lroffl,asit  be  appealed  from  within  twenty.one  days. 

There  is  aetMng  apcdal  in  this  ease  to  Justify  an 

enlaigmient  af  the  time,  and  the  motion  must  be  re- 

fimd,  with  eosti. 

BiMku,  Morgan  A  Uffohn;  BoeheASom. 


Q.  B.  DlT. 


TAJxmsR  r.  Cabtxr. 
Banks  f^.  HAjeraBLL.  (a.) 


Oct.  30. 


Eledian  lauh^Parliameni — Break  of  reetdenee-^Quali^ 
fleation  of  undergraduates  of  the  Univeriities  of 
Oxford  and  Cambridge. 

The  undergraduates  of  Oxford  and  Cambridge  are 
not  permitted  to  reside  in  their  rooms  during  the  vaca* 
tions^  which  comprise  nearly  six  months  of  the  year, 
Vfithout  special  leave  from  the  eoUege  auihorities,  toho  are 
aeeuitomed  to  let  and  otherwise  nuike  use  of  their  rooms 
during  their  absence. 

Held^  that  such  compulsory  ahaence  amounted  to  a 
break  of  reeidenos  disqualifying  them  for  the  exercise 
of  the  franchiun  * 

These  were  appeals  from  decisions  of  the  revising 
barristers  for  the  city  of  Oxford  and  the  borough  of 
Oambridge.  The  claimants  iu  both  cases  were  under- 
graduates of  the  unirerstty,  who  soogbt  to  hsTC  their 
names  inserted  on  the  list  of  persons  entitied  to  vote  at 
elections  of  members  of  Parliament  for  the  city  of  Oxford 
and  the  borough  of  Oambridge  respectirely.  The  cases 
were  similarinoharaoter,and  thefacts  found  by  the  rerising 
barristers,  so  far  as  material  for  the  purposes  of  this 
report,  were  as  follows  :'— 

The  appellants  had  in  each  case  occupied  a  set  of 
rooms  at  a  yearly  rent  for  the  full  qualifjing  period ;  but 
in  Tanner  ▼.  Carter,  the  Oambridge  case,  by  the 
regulations  enforced  by  his  college  authorities,  the 
claimant  was  not  allowed  to,  and  did  not,  reside  iu  or 
Yisit  his  rooms  during  the  ▼aoatious — which  .comprised 
about  half  of  the  year — ^without  obtaining  special  lea^e 
from  such  college  authorities.  In  Banks  t.  Mansell, 
the  Oxford  case,  the  banister  found  that  by  similar 
regulations  the  claimant  was  required  to  leave  his  rooms 
at  the  end  of  each  term,  and  to  return  to  them  at  the 
end  of  each  vacation,  and  was  not  allowed  to  reside 
during  the  vacation  without  permission.  Daring  the 
absence  of  the  undergraduate  the  college  authorities  are 
accustomed  to  let,  and  otherwise  make  use  of,  his  rooms 
without  obtaining  his  consent,  unless  the  letting  be  for 
a  prolonged  period.  If  tiie  rooms  are  so  let  by  the 
college  the  rent  received  may  be  deducted  from  the 
amount  payable  by  the  undergraduate  in  respect  of 
them. 

The  revising  barristers  decided  in  each  case  that  the 
claim  must  be  disallowed.  Numerous  other  claims  in 
each  university  turned  on  the  same  point,  and  were  like- 
wise disallowed.  Dae  notice  of  appeal  was  given,  and 
the  appeals  from  each  university  were  consolidated. 

Henn  Collins^  Q.C7.,  for  Tanner,  and  Crump,  Q.C. 
(H.  ioung  with  him},  for  Banks,  contended  that  section 
15  of  48  Vict.  c.  15  was  passed  with  the  express 
intention  of  enfranchising  the  undergraduates  of  the  two 
universities ;  that  the  finding  of  the  barristers  that  the 
claimants  had  occupied  their  seta  of  rooms  for  the  qualify- 
ing period  at  a  yearly  rent  amounted  to  a  finding  that 
they  had  complied  with  the  provisions  of  the  statute  ; 
that  the  regulations  of  the  colleges  which  compelled 
undergraduates  to  be  absent  for  certain  periods,  being  a 
matter  of  contract  and  not  positive  law,  were  merely 
dlBciplinary,  and  did  not  take  away  from  the  constructive 
occupancy,  which  payment  of  rent  for  the  whole  year,  and 
the  possibility  of  return  at  any  time  with  leave,  necessarily 
implied. 

They  also  cited  Barnes  v.  Peters,  17  W.  B.  970, 
L.  B.  4  O.  P.  589. 

MouUon,  Q,C.,  and  CockereU,  for  the  respondent  in 
Tanner  v.  Carter,  and  Asquith,  for  the  respondent  in 
Banks  v.  ManseU,  were  not  beard. 


(a*)  Beported  by  A.  H.  Todd^  Esq.,  Banieter^at^lAirt 
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HfoaOovsr. 


Tiinm  V.  OABTiB.««I]r  si  Db  Pobtuoil. 


bios  Ooon. 


Lord  OouDODGiy  O.J.^Th6M  oaaei  have  been  treated 
uquestloM  of  great  importanoe,  but  they  are  to  be 
determined  on  a  perfectly  simple  and  olear  point,  which 
ifl  left  nntouohed  b/  the  Legialatiire.  Undergradoatec 
and  holders  of  college  rooms  were,  by  the  special  pro- 
Tisions  of  2  &  3  Will.  4»  o.  45,  s.  78,  disfranchised  in 
respect  of  those  rooms.  That  disqoaliflcatlon  was  removed 
by  48  Vict.  c.  15,  s.  15,  which  enac(»  that  "  no  person 
Shall  be  preyented  by  any  other  Act  from  being  registered 
as  a  parliamentary  toter  in  respect  of  his  occnpatlon  of 
any  chambers  or  premises  in  any  of  the  colleges  or  balls 
in  the  Universities  of  Oxford  or  Cambridge."  That 
provision  pointed  also  at  the  Oambridge  Award  Act 
of  1856,  which  no  doubt  had  imported  special  difficulties 
into  Oambridge  cases;  but  the  statute  left  nnder- 
gradnates  and  fellows  of  colleges,  as  far  as  the  ordinary 
law  goes,  in  the  same  position  as  other  penons.  An 
incident  necessary  to  the  proper  qnalifloation  of  a  voter 
is  that  there  should  have  been  an  unbroken  residence  in 
the  qualifying  premises  for  a  certain  period  before  a  fixed 
day.  That  applies  to  persons  residing  in  collsges,  as  well 
as  to  all  other  persons.  In  the  case  of  fellows  of  colleges 
the  section  of  the  statute  that  I  have  dted  would  be 
elEective  to  enfranchise  where  the  previous  statute 
would  have  disfranchised,  even  if  the  proper  period  of 
residence  had  been  fulfilled.  The  undergraduate  is  not 
released  by  anything  in  the  Act  of  1884  from  the  necessity 
of  residing  for  the  qualifying  period.  It  is  plain  that  in 
these  cases  they  have  not  so  resided.  They  are  '*  sent 
down*'  at  certain  times,  and  cannot  return  without  special 
leave  during  the  prescribed  vacations*  It  resto  with  the 
college  authorities  to  decide  what  they  shall  do  with  the 
rooms,  and  how  long  undergraduates  shall  be  allowed  to 
reside  outside  the  terms.  Whether  by  law,  as  in  the 
case  of  soldiers  ordered  away  on  duty,  or  by  contract,  or 
by  any  understanding,  as  in  the  oase  of  undergraduates, 
persons  who  disable  themselves  from  complying  with  the 
stetutory  requisitbns  necessary  to  be  fulfilled  in  order 
that  the  franchise  may  be  obtidned,  have  not  performed 
a  condition  precedent.  In  the  case  cited  for  the 
appellants  the  undergraduate  was  permitted  to,  and  did, 
reside  for  the  prescribed  period,  and  there  was  no  doubt 
that,  but  for  the  special  stetutery  disqualification,  he 
would  have  been  entitled  to  vote.  I  am  of  opinion, 
therefore,  that  in  both  cases  the  revising  barristers  were 
right,  and  that  the  claims  must  be  disallowed. 

Gbotb,  J.— Mr.  Ommp  argued  strenuously  that  the 
finding  of  the  revising  barrister,  to  the  effect  that  due 
occupation  had  in  fact  taken  place,  could  not  be  got 
over ;  and,  no  doubt,  reading  these  words  per  se,  it 
appears  that  the  claimant  had  properly  occupied  his 
rooms.  But,  when  we  take  the  whole  case  together,  it 
is  obvious  that  the  barrister  finds  that  the  rooms  had 
only  been  occupied  for  a  part  of  the  time.  The  uuder^ 
graduate  is  subject  to  the  disdpline  of  the  college,  and 
he  is  not  permitted  to  reside  in  or  visit  his  rooms  during 
the  vacation  without  the  permission  of  the  college 
authorities.  His  rooms,  in  the  meantime,  may  be  let  by 
those  authorities  to  visitors,  the  consent  of  the  under- 
graduate, when  the  letting  is  for  a  prolonged  period, 
being  sometimes  obtained.  In  the  one  case  the  words 
are  prohibitory,  '*  are  not  permitted  " ;  in  the  other  case 
it  is  found  that,  at  the  end  of  each  term,  they  are 
"  required  to  leave  and  are  required  to  return  "  at  the 
end  of  the  vacation.  It  is  further  found  that  the 
undergraduates  **  cannot  reside  without  permission  " 
during  the  vacation.  Therefore,  for  six  months  of  the 
year,  the  undergraduates  are  not  allowed  to  occupy 
their  rooms  without  first  obtaining  permission.  I  do 
not  think  that  a  mere  accidental  absence  in  the  per- 
formance of  any  duty  would  neoessaiily  be  a  disquaU^ing 
breach  of  reridence,  as,  lor  example^  a  ooaohmaB 
^riTJBg  hia  mastftr  away  ^^^^  home  for  a  few  davs. 
But^l^MM  BtiMMn  tarn  tbi  sooni  k 


definite,  and  undergraduates,  on  entering  their  roons, 
must  take  it  that  their  tenure  is  for  six  months  onlj, 
with  the  additional  right  of  keeping  their  fumitere  ia 
the  rooms  for  the  remidning  six  months.  It  is  a  ooa^ 
tradiction  in  language  to  say  that  a  man  occupies  as  a 
tenant  for  twelve  months  when,  in  laol^  he  has  eon« 
tracted  to  occupy  for  six  months  only,  and  does  hi  (ssfe 
so  ocoopjt 

Cava,  J.— I  agree  that  it  Is  Impossible  to  attMh  laois 
weight  to  the  removal  of  the  disqualification  of  resldeatf 
in  haUs  and  colleges  of  these  unlverdtlea  than  that  il 
places  those  residento  on  the  same  footing  as  oth« 
deeton.  The  question  Is,  whether  these  eUtttsaH 
come  within  the  definition  of  aa  tehabltaiit  oeeepiftf 
for  the  leqnialto  period  of  twelve  months.  But  thsM 
is  no  residence,  fai  fact,  for  the  half  of  that  period.  It 
is  said  that  constructive  residence  wHl  do,  and  that 
these  persons  #ere  residento  construotlvely.  There  ns 
casee  in  which  constructive  reridenoe.  is  sufficient,  ai, 
for  instaacsb  when  a  man  Is  absent  fMm  his  ordfaisry 
dwelling-house  for  a  time,  and  retains  the  legal  riffbt 
and  power  to  return  at  his  mere  option  without  ess- 
suiting  any  other  person.  But  these  undergradatia 
cannot  return  to  their  rooms  wtthont  obtafaiing  pem^ 
don  from  their  college  authorities.  I  cannot  see  «| 
difference  between  their  case  and  that  of  a  man  who  lea 
his  house  for  a  limited  period,  and  sooh  a  man,  hefort 
41  Viet  c.  3,  s.  S,  was  disqualified  because  he  ceased  to 
be  resident  The  reason  of  his  disqualification  was  ttet» 
by  an  arrangement  with  another  person,  he  hsd,  by 
letting  his  house,  put  it  out  of  his  power  to  retora. 
except,  perhaps,  with  the  leave  of  the  occupier.  Tbe 
undei^graduatea  have  expreasly  or  impliedly  agreed  with 
the  authorities  not  to  return  to  their  rooms  withont  pa* 
mission  during  the  vacations,  and  have,  therefore,  ^ 
it  out  of  their  power  so  to  return.  I  agree  that  A* 
appeal  must  be  dismiased. 

Solioitors  for  the  appellants,  Fo99  A  Ledum,  f« 
WhiUhead.  Oambridge;  BMiUm  S  SilUard,  fbr  Okal' 
lewTt  Abingdon. 

Solioitors  for  the  respondente,  Dean6  ^  Sati,  tot 
Cfinn  S  MaUhew,  Oambridge ;  Dudky,  Oxford. 


Q.  B.  Div.  (Mathew  and  A.  L.  Smith,  JJ.)       Oct  S8* 

In  re  Ds  Posiuaii..  («.) 
OrimUial  lauh^EairadiUan^Fraud  a$  an  ooeat— 33 

A  84  Viei.  o.  59,  «.  10--Larosny  Act,  1861  (84  <ft  ^ 

Viei.  e.  06),  m.  8,  1b^0ffenee]miede$enbed  2y  magU' 

trate. 

Section  75  of  the  Larceny  Ad,  1861,  vropidet  againd 
emhezdement  hy  "  a  hanhar,  merchanif  oroher,  aUornejft 
or  other  agent"  intrueted  with  money. 

Htld{hf  Mathew  ancf  Smith,  J  J.},  that  the  section  a 
limited  to  the  elaei  of  penons  therein  pointed  at,  and 
does  not  include  every  person  intrusted  toUh  money. 

A  prisoner  was  committed  to  he  extradited  to  Frane^ 
upon  a  warrant  of  committal  which  was  found 
to  he  had  hy  the  Cow:  of  Queen's  Bench,  hut  other 
offences  alleged  against  him  were  included  in  the  French 
warrant  for  his  extradition. 

Held  (by  Day  and  Smith,  JJ.),  that  he  was  entitled  to 
he  discharged. 

Bale  nisi  for  a  writ  of  habeas  corpus* 
On  the  8th  of  October,  De  Portugal  was  committed  to 
prison  by  Sir  Jamee  Ingham,  chief  metropclitaojnagu^ 

(a.)  Bepofted  by  A.  P.  FaaoavAx.  Enp,  Bsq«i  Barriiter 
al^Law* 
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intey  flittfag  at  Bowilfeot,  in  order  that  he  might  be 
eztittffited  to  VEaaea,  panoant  to  88  ft  34  Ylot  o.  52. 
IQie  pilaoaer  vu  ooamitted  for  offonoei  under  lection 
75  of  M  ft  t5  Viei  e.  96. 

Thtt  facts  of  file  eaee  were  ae  follows  :— 
In  HovcBbw,  1884^  Messrs.  Lucas  ft  Sons  entered 
Mo  an  agnoasot  to  pay  the  prisoner  a  oertain  sum  in 
the  eieat  of  their  obtaining  through  him  a  oertain 
eontiaei^  sad  iulfustad  him  with  the  cum  of  £500  for 
tiM  poipaie  of  opening  a  benking  aooount  for  them  at 
one  of  IvD  speeifled  banks.  In  1885  the  prisoner  was 
aattcwMtt  hf  Meeaia.  Lucas  to  draw  on  them  oertain 
Ub  of  stehaagOy  to  be  negotiated  in  Paris,  for  the 
jBjwsi  of  ceiling  on  the  propoeed  works.  Aooording 
ts  tte  srideBoe  of  one  of  the  witueesee  called  at  the 
fsKss  eooit,  the  priaoner  had  sdmitted  that  he  had  die- 
sNBtsd  a  biU  of  enhange  for  £250  drawn  on  Messrs. 
lasss  in  pufananoe  of  eudh  authoriaation  for  £40  at  a 
irfWesff^s  shop  in  Faiie,  and  that  he  had  appropriated 
[As  major  portion  of  the  £500.  On  proceedings  being 
Btad  againat  him  in  Pads,  he  fled  to  England. 

QirJ.S.  Octal,  8.0.  (Bit  B.  E.  Web$i$r,  A.O..  B.  8. 
[WfigK  and  IkmAwtrU  with  him),  showed  eause.— The 
r  was  gnlltj,  ae  to  the  bill  for  £260,  of  an  offence 
^lagnnBt  tba  flat  part  of  eeotion  75  of  the  Larceny  Act, 
[  uftl,  end,  aa  to  the  cheque  for  £500,  of  an  offence 

tgiAast  the  seeond  pari  of  the  section. 

TicWZ,  h&  support  of  the  rule. — ^There  was  no  CTidence 
to  show  that  the  prisoner  was  an  agent  of  the  proeeoutor, 

I  or  that  the  sseurities  were  intrusted  to  him  for  a  special 

I  pofpoee  within  the  meaning  of  the  section. 

^      He  dtediL  t.  TaUack,  2  Q.  B.  D.  157,  25  W.  R.  Big. 

!  91;  B.  T.  Prince,  2  C  ft  P.  517;  B.  t.  Coffsr,  18  Cox 
C  C.  187;  B.  T.  Cooper,  22  W.  B.  555,  L.  B.  2  0.  0. 
B.123. 


Sir  J.  S.  OorK,  8.0.,  replied. 


Our.  adv.  vM, 


Oct.  30.— The  jedgment  of  the  court  was  read  by 

A.  Lb  Smtth,  J.— In  this  case  the  Solicitor- General 

showed  cause  jesteiday  before  my  brother  Mathew  and 

myKlf  i^ainst  a  rule  ntsi  obtained  by   Mr.   Tickell, 

esDing  upon  the  Grown  to  show  cause  why  a  writ  of 

iaieas  eorfti$  should  not  issue  to  bring  up  the  body  of 

Josahim  de  Portugal,  now  in  custody  under  a  warrant 

of  eommitaient  of  Sir  James  Ingham.    The  prisoner 

VIS  so  committed  in  order  that  he  might.be'  extradited 

to  Kranee  pozmant  to  the  prorisions  of  88  ft  84  Vict.  c. 

52.     The  diargee  against  the  prisoner  were  for  haying 

eonmitted  ofEsnoes  within  the  meaning  of  section  75  of 

tlie  I^uresny  Act,  1861  (24  ft  25  "^^ct.  c.  96).    Three 

points  were  made  on  behalf  of  the  prisoner — (1)  whether 

the  citeoBstanoefl  under  which  he   was  intrusted  in 

1884  with  the  sum  of  £500  to  upon  a  credit  at  one  of 

tvo  banks,  and  his  subsequent  deaUngs  therewith^  con- 

Btttuted  an  offenoe  within  the  second  part  of  section  75 ; 

(2)  whether  the  drawing  by  the  prisoner  upon    the 

pioeeentor  and  tiie  subsequent  dealing  with  the  bUl  of 

£250  in  May,  18S5»  oonstituted,  under  the  circumstances 

Aspoeed  to  in  eridenoe,  an  offence  within  the  first  part 

of  the  said  section ;  (3)  whether  the  prisoner  was  an 

■fintwitiiitt  tlie  mesAibigof  either  branch  of  the  section. 

"We  an  of  opinion  that^  apart  from  the  third  point, 

vhiA  I  will  deal  with  hereafter,  there  was  good  cTidenoe 

to  Jartif  J  a  ooaaniitnient  by  the  chief  magistrate  as  to 

the  piboeer  haiing  committed  an  offenoe  within  the 

seeood  psit  of  tbe  aootioo.    We  give  no  opinion  ae  to 

whether  ttie  esidenae  diedoeed  any  offenoe  to  have  been 

coouaitted  bj  the  prieoner  within  the  first  branch  of  the 

sscticB,  Bortiit  neoeesary  for  us  to  do  so,  and  we  are 

1^  no  meaas  clsar  that  the  chief  magistrate  committed 

r  te  — >T  snoh  ftffiflitftti  Whathec  the  priwpff 

]  wiihla  tfaa  naming  of  seotioii  75  depends 


upon  the  following  considerations.  The  material  words 
of  the  section  are  as  follows  :~*"  WhosocYer,  liaYing 
been  intrusted,  ...  as  a  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  money,  or  seonrity  for 
the  payment  of  money,  or  with  any  chattel  or  ynluable 
security,"  ftc,  "  shall  (to  use  a  short  term)  embezzle  the 
same,  shall  be  guilty  of  a  misdemeanor."  The  question 
ie,  what  Is  the  meaning  of  the  term  '*  or  other  agent "  P 
The  prisoner  in  this  case  was  not  a  banker,  merchant, 
broker,  or  attorney,  nor  was  he  intrusted  with  the  £500 
or  £250  in  any  raob  capacity.  The  prisoner  had  b4aM, 
and  thought  it  probable,  that  a  contract  to  construct  a 
certain  railway  in  France  might  be  obtained,  and  he, 
therefore,  in  1884,  put  himself  in  communication  with 
the  prosecutor,  who  then  agreed  with  him  that,  in  the 
erent  of  his  obtaining  the  contract  for  him,  .he  would 
give  him  the  sum  of  £10,000.  It  was  in  and  about  tha> 
endeaYouring  to  obtain  the  contract,  and  the  negotia- 
tions therein,  that  the  sums  of  money — yIz.,  the  £500 
and  the  £350,  with  other  moneys — ^got  into  the  possession 
of  the  prisoner,  and  were  misappropriated,  as  it  is  alleged, 
by  him.  It  is  contended  by  the  Grown  that,  al- 
though the  prisoner  was  not  either  a  banker,  merchant, 
broker,  or  attorney,  and  although  he  was  not  intrusted 
with  either  sum  of  money  in  any  of  those  capacities, 
yet  he  oame  within  the  term  "  other  agent "  intrusted 
with  money  or  a  Yalnable  seonrity  within  the  meaning  of 
section  75.  To  this  it  is  answered  that,  if  the  construc- 
tion of  the  G^own  be  oorreot,  the  section  sliould 
have  been,  "  WhoeoeYor  baring  been  intrusted  as  agent 
with  any  money,"  ftc.,  and  tiien  no  interpretatiim  or 
effect  would  be  giyen  to  the  words  banker,  merchant^ 
broker,  or  attorney,  and  that  it  was  obvious  that  soma 
effect  should  be  giren  to  those  words,  if  possible,  in  con* 
struing  the  section,  for  otherwise  it  might  be  held  to 
apply  to  cYcrybody  intrusted  with  money  to  be  applied 
as  by  the  section  was  prorided.  In  this  we  agree.  We 
notice  that  the  Larceny  Act— «  portion  of  the  75fth 
section  of  whioh  we  are  called  upon  to  oonstrue— >af tor 
classifying  various  places  or  things  from  and  of  whioh 
larceny  may  be  comaiitted  {vide  sections  81  to  38, 40, 60, 
60,  62,  and  68),  proceeds  at  section  67  to  classify  oertain 
dassee  of  persons  who  may  be  guilty  of  offences  therein 
specified.  For  instance,  from  section  67  to  section  73  dub 
servants  or  persons  in  the  public  service  are  dasslfied.  Tn 
section  76  and  afterwards  the  class  aimed  at  ie  that  Of 
agents,  brokers,  and  factors.  In  our  judgment,  section 
76  is  limited  to  a  dass,  and  does  not  apply  to  everyone 
who  may  be  intrusted  as  preeoribed  by  the  section,  but 
only  to  the  dass  of  persons  therdn  pointed  at.  Moreover, 
the  words  of  the  eeotion  are  not  banker,  merohanti 
broker,  attorney,  or  agent,  but "  or  other  agent,'*  pointing, 
in  our  opinion,  to  some  agent  of  like  kind  with  the 
classes  before  enumerated.  In  our  view,  the  "  otheragent" 
mentioned  in  this  section  means  one  whose  business  or 
profeesion  it  is  to  reodve  money,  seenrities,  or  chattels  for 
safe  custody  or  other  spedd  purpoee,  and  that  the  term 
doee  not  indnde  a  person  who  canies  on  no  such  business 
or  profession  or  the  like.  The  section  is  dmed  at  tiiose 
classes  who  carry  on  the  occupations  or  similar  occupa- 
tions to  those  mentioned  in  the  section,  and  not  at  those 
who  carry  on  no  such  occupations,  but  who  may  happen 
from  time  to  time  to  undertake  some  fiduciary  podtfoin 
whether  for  money  or  otherwise.  This  construction,  on 
our  judgment^  givee  due  weight  to  each  of  the  words  sf 
the  section,  whioh  the  contention  for  the  Grown  doe, 
not.  We  should  notice  that  the  oaee  of  jBeoov.  PHnoe, 
is  a  strong  authority  tending  to  show  that  the  view 
taken  by  us  of  section  75  is  the  oorreot  one.  Kot^ 
withstanding  this  authority  upon  52  Geo.  8,  c  68,  in 
the  year  1827,  subsequent  atatntee  have  been  passed 
down  to  and  induding  the  Larceny  Act,  1861,  all  em- 
ploying as  to  the  pdnt  now  under  disonsdon  vei7 
langnags  to  the  woidain  5S  Gee.  8,  e.  68,  and  it 
to  «a  that  if  bf  tiia  hmm^  JM,  18«l»  tiM 
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Legialatare  had  intended  to  give  the  wide  oonstniotion 
now  contended  for  hj  the  Grown  to  the  words  '*  other 
agent "  it  certain!/  wonld  not  have  need  the  words  it 
has.  The  case,  too,  of  Beg.  y.  Oosaer,  though  distin- 
gnishable  from  the  present  upon  the  ground  pointed  out 
b/  the  Solicitor-General,  as  far  as  it  is  an  authority  is 
in  f  avonr  of  the  prisoner.  In  oar  Judgment,  the  prisoner 
in  the  present  case  is  not  an  agent  within  the  meaning 
of  section  75  of  the  Larceny  Act,  1861,  and  therefore 
this  rule  must  be  made  absolute. 

Bule  mcide  aUolute.    Writ  rtiumahUfor  Ocioler  31. 

Oct  31.~I>ay  and  A.  L.  Smith,  JJ. 

Tkkell  applied  for  the  discharge  of  the  prisoner. 

8%r  J,  E.  Oor$t,  5.6^.,  appeared  to  oppose  the  dis- 
charge. 

TicheU  took  a  preliminary  obJecUoo. — ^The  question 
has  been  already  argued  ;  the  practice  in  such  cases  is 
laid  down  in  B.  y.  Oanz,  9  Q.  B.  B.  93n.  [Dat,  J.— 
No  doubt  this  is  a  departure  from  the  ordinary  practice, 
and  it  is,  I  think,  most  inconyenient,  but  there  is 
nothing  that  I  know  of  to  prefentthe  Crown  from  show- 
ing cause  against  the  discharge  of  the  prisoner.] 

Sir  J.  E.  Qoni,  8.G.,  and  B.  8.  Wright  (Sir  B.  E. 
Tfebster,  A.G,^  and  DanckwertB,  with  tbem),  showed 
cause  against  the  discharge.— The  court  is  bound  by  the 
extradition  treaties.  An  extradition  crime  has  clearly 
been  committed  in  France,  although  the  magistrate  mis- 
described  it  in  the  warrant  of  committal.  The  real  crime 
committed  by  the  prisoner  would,  no  doubt,  be  properly 
described  in  English  law  as  larceny  by  a  bailee,  but  the 
facts  which  must  be  proved  to  find  a  man  guilty  under 
section  75  of  fraud  as  an  agent,  prove  also  an  offence 
under  section  3  of  the  Larceny  Act,  1861 — t\e.,  larceny 
by  a  bailee.  He  is  charged  with  an  offence  under  section 
408  of  the  French  Oode,  which  includes  them  both.  It 
was  sufficient  for  the  magistrate  to  And  that  he  had 
committed  an  offence  included  in  the  schedule  to  the 
Extradition  Act:  Bx  parte  Piot,  48  L.  T.  N.  B.  120, 
31  W.  R.  Big.  78.  B.  y.  Ooseer  is  overruled  by  B.  y. 
Owenham,  46  L.  J.  M.  0.  125,  26  W.  B.  Big  90. 

Tickdl  repUed. 

Bat,  J. — I  regret  that  I  was  not  a  member  of  the 
court  which  gave  judgment  in  this  case  yesterday,  but  I 
am  now  in  entire  possession  of  the  grounds  on  which  it 
was  delivered.  That  court  heard  a  full  argument  from 
both  sides.  Now,  on  the  application  that  the  priaoner 
be  discharged  further  arguments  have  been  addieesed  to 
us.  I  cannot  help  thinking  that  such  a  course  is  a 
matter  of  great  public  inconvenience.  It  would  be  very 
inconvenient  if  double  arguments  on  the  same  question 
came  to  be  allowed.  The  question  raised  here,  if  it  was 
not  raised  in  the  former  discussion,  ought  most  certainly 
to  have  been  raised  then.  For  myself  I  shall  in  future 
never  allow  an  argument  on  the  issuing  of  a  haheae 
eorfme  unices  there  be  an  undertaking  that  there  is  to  be 
no  further  argument.  The  former  practice  was  for  the 
argument  to  take  place  on  bringing  the  prisoner  np  for 
diMharge,  but  at  the  instance  of  a  former  Attorney- 
General  that  course  was  changed,  and  the  argument  now 
takes  place  on  the  application  for  the  writ  of  hdbeoi 
tOTpuim  I  shall,  however,  take  care  that  this  incon- 
venience does  not  occur  again. 

After  full  consideration  of  the  arguments  addressed  to 
us  I  have  come  to  the  conclusion  that  the  prisoner  must 
be  discharged.  The  committing  magistrate  must  be 
satisfied  that  the  prisoner  is  guilty  of  some  crime.  Here 
we  have  copiee  of  two  warrants  and  two  original  warrants 
signed  by  the  same  magistrate  and  on  the  same  day. 
One  is  for  offences  set  out  in  the  words  of  the  75th 
section  of  the  Larceny  Act,  1861.  The  other  warrant 
dcMribei  thc^.offenoe  genmlly  as  fraud  1^  an  agent. 


Whether  this  was  done  to  take  adyantage  of  the  esse  i 
B.  y.  Pioi  I  do  not  know,  but  no  expluiation  hss  b«i 
given  to  us  as  to  those  two  warrants.  The  only 
struction  I  can  properly  put  on  them  is  that  tl 
offences  are  identical.  I  shall  therefore  deal  nith 
offence  as  that  set  out  specifically  as  being  under 
75.  I  am  not  going  to  consider  here  the  JadgBS 
delivered  yesterday  by  my  brothers  Hathew  and  Smil 
JJ.  They  have  held  (and  I  shall  not  trouble  to  ded 
whether  I  concur  or  not)  that  the  magistrate  has  en; 
in  finding  that  the  facts  before  him  disclosed  any  oflea 
under  section  75.  The  magistrate  is  not  bound  to 
particularly  what  the  offence  committed  is.  I(  he  1| 
found  ''fraud  by  an  agent"  I  should  assume  that 
found  there  had  been  criminal  fraud,  but  here  he  ooi 
mitted  him  for  a  specific  crime  which  the  Coart 
Queen's  Bench  has  held  does  not  exist.  Therefore, 
the  magistrate  has  found  no  offence  against  him,  •«( 
as  would  be  punished  by  English  law,  he  is  entitled 
be  discharged. 

A.  L.  Skith,  J.-*I  am  of  the  same  opinion.  Thia  d 
was  argued  at  great  length  the  day  before  yesterdaj,  I 
the  sole  point  urged  by  the  Grown  was  that  the  priaoi 
had  committed  an  offence  under  section  75  of  the  Laroi 
Act,  1861.  Mr.  Tickell,  on  behalf  of  the  priaoner, 
that  he  was  not  an  agent  within  the  meaning  of 
section  at  all.  My  brother  Mathew  and  I  thoi 
that  point  was  good,  and  we  made  the  rule  for  a  % 
of  habeae  oorpue  absolute.  The  Grown,  however,  thoog 
that  they  had  a  second  string  to  their  bow,  and  th 
argue  to-day  that,  although  the  magistrate  at  Bow-strs 
committed  the  prisoner  under  section  75,  he  must  in 
doing  have  found  him  guilty  of  a  statutable  crime  noJ 
sectioned;  and  they  say  that  there  are  two  warrants, 
one  setting  out  the  offence  as  described  in  section 
the  other  describing  it  vaguely  as  **  fraud  by  an  agei 
I  do  not  feel  at  all  dear  how  that  last  warrant  camel 
e]dstence.  I  shall  disregard  it  altogether,  and  i 
found  my  judgment  entirdy  on  the  other  warrant 

I  do  not  disagree  at  aU  with  B.  v.  Fiat.  In  that  oaw 
the  crime  was  described  as  in  this  second  warrant,  and  it 
was  objected  that  that  was  too  vague.  The  ooort  laia 
that  if  the  warrant  shows  that  the  magistrate  ai>7  ^^^^ 
entertained  an  extraditable  offence  it  is  saffident  I  «b 
satisfied  that  in  this  case  Sir  James  Ingham  neter  enter- 
tained the  charge  which  is  now  for  the  first  time  aade 
against  the  prisoner,  or  that  if  he  did  entertain  it  be  would 
not  commit  upon  it.  I  think  the  only  offence  on  wbiebhs 
committed  the  prisoner  was  that  under  section  75.  Hy 
brother  Mathew  and  I  thought  that  as  the  prisoner  wsi 
not  an  agent  tfuedem  generis  with  the  other  persoDS 
mentioned  in  that  section  he  was  not  guilty  of  anoifenoe 
under  that  section.  Therefore,  since  the  magistrate 
never  adjudicated  on  the  offence  under  section  3,  Itbiu 
the  prisoner  is  entitled  to  his  discharge. 

Prisoner  diechargedm 

Solicitor  for  the  prisoner,  Kenneth  P&wlee* 

Solicitors  for  the  Grown,  Hare  A  Co.,  for  SolicUor  io 
Treasury. 


Q.  B.  Biv.  (Lord  Goleridge,  G.J.,  I  pee.  19. 

Stephen  and  Gave,  J  J.  | 

BoLLEir  V.   SotTTEALL.    (tf.) 

Parliameni^Noiiee  of  obfeeUon-^SpeeifiocUion  of  iw*^ 
Potter  of  aniendmeirf— 41  A  42  Vict,  c  26,  a. :«»»  «»*^ 
section  2,  sched..  Form  /.,  note. 
Where  notice   of  obfeetion   omitted   to  specify  «*• 

(a.)  Reported  by  A.  P.  PaaowrAL  Kb»,  Esq.,  Barristcr- 
at-Law. 


> 
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Hxos  QoTTKs,     MoBin  ft  Sons  it.  Lowb  ft  Go. — Qwmlt  Wmamax  Biilwat  Oo.  v.  Baoob  ft  Co.      Hiev  Oovbt. 


ieulor  Ktt  on  wUch  the  vcttri  to  whom  objtetion 
\  tiken  «en  ^Ioes(,  hd  mentionad  the  division  and 
•nlv  <me  of  iJke  lisd  «MMn«(2  divieione, 

Htld^ ihaitkrmtiMg  larruter  had  power  to  amend 

Case  lUtfld  bj  the  xefking  bsrrister  for  tha  dty  of 
^^Fcii  coitv« 

'Hotks  of  objection  was  gi?en  in  the  form  presoilbed 
Itj  FtinLof  thefohodolo  to  41  ft  42  Yiot.  o.  S6,  <<  to 
tlie  tMMi  of  penoDt  on  the  Bloekhooie  litt»  DiTfaion 
TJ^  Bm  toe  three  Blockhooee  lieta,  the  flret  being 
^^mAdka  lod  ooeaplen,  the  eeoond  freemen,  and 
ii4  mAhdgatf  bat  of  theae  only  the  flrat  oontained 
MlyMoai,  nieiefiahig  barriater  held  that  the  notioe 
wms  inMufkieot,  moe  it  did  not  apeoif/  the  liat,  as 
wtipdMti  bf  tha  note  to  Form  I^  bnt  held  he  had 
pBWtft  QDder  leetion  28,  anb-aection  2,  of  the  Aot,  to 
wmad  tt»  notioe,  which  he  aooordingly  did. 

Willii  Bwid,  for  the  appellant. — ^The  notioe  waa  bad : 

[£ali  r.  tnpper,2S  W.  K.  396,  5  0,  P.  D.  76.    There  is 

I  power  to  aaiand  an  omiaaion  and  torn  a  bad  notioe 

a  food  one.    The  barrister  can  onl/  amend  mis- 

James  J.  Bawarth,  28  W.  E.  923,  5  0.  P.  B.  226. 

B.  S,  Wright  [Atutin  with  him),  for  the  respondent. 

--Ho  one  eonld  be  misled  by  the  notice.    Its  intention 

I  mtnitt^tf  sad  it  is  therefore  a  proper  case  for  amend- 

nt    An  *'  omission  '*  is  a  "  mistake  "  within  the  sab- 

tionr  ^dsstf  v.  Boetock,  30  W.  B.  460,  8  Q.  B.  B. 

159. 

ITiZMrAnuf  replied. 

Lord  GomiDoi,  0  J. — ^I  think  the  power  of  amend- 
■eat  was  properlj    exercised.     The    notioe,   though 
fafonaal,  was  snob  as  waa  intended  by  the  Act  to  be 
gifen,  for  it  did  not  withhold  any  information  which 
-    Mttsawat  leqnired.    It  ia  true  that  by  the  8th  section 
ol  tbe  Act  the  forms  In  the  sohednle  are  made  a  part  of 
the  Act,  sad  they  are  therefore  not  merely  diieotory, 
hot  vast  be  stnefly  complied  with.    But  then  the  power 
of  siMBdxaeat  is  ^n  by  section  28,  sub-section  2.     I 
im  iodispoMd  to  extend   that  power  too  far,  bat  it 
vnOd  be  ndoced  to  nothing  if  it  did  not  extend  to 
loeh  a  esse  as  the  preaent.     I  think  that  it  has  here  been 
lightly  ezareised,  and  that  the  appeal  moat  be   dis- 


r  and  Cats,  JJ.,  oonoarred 
Afptai  dumiteed, 

SoUflitor  for  the  appellant,  StaUard. 
SoUdtaa  for  the  respondent,  Church,  MendeU,  <fe  Co. 


Q.  B.  Dif.  (Lord  Coleridge,  C.J.yl 
sad  Mathew,  J.  j 


Jane  19. 


KoBBiB  ft  Sons  i^.  Lowe  ft  Co.  (a.) 

Comitg  eowt^Eighi  to  appeal — Judgment-^ComputO' 
tion  of  time, 

Whmaa  application  for  a  new  trial  wae  made  to  a 
Ms<y  cowt  judge  within  two  days  of  the  original  trials 
fiut  litkok  a  fortnight  to  consider  and  then  refused  to 
flat  a  iKw  trialf  and  a  rule  nisi  for  a  new  trial  was 
•^itantijrom  the  High  Court  within  two  days  of  such 

BtU,ikalsmch  rule  was  obtained  out  of  time,  as  the 
e^kt  dtp  for  appealing  began  to  run  from  the  day  of 
the  eri^md  trials  and  not  from  the  refusal  of  the  county 
toeftjwigt. 


(<i*)  fiepocted  by  A.  P.  PncariL  Ebbp,  Beq.,  Barristor- 
at-LaWt 


Bale  nin' for  a  new  trial. 

This  was  an  action  remitted  to  the  ooanty  court  of 
Liverpool,  and  tried  before  the  Judge  of  that  oourt  and 
a  Jury. 

Judgment  waa  given  on  March  2,  and  on  March  4  an 
application  was  made  to  the  oounty  oourt  judge  for  a 
new  triaL  The  judge  took  time  to  oonaider,  and  on 
March  19  he  refused  the  application. 

On  March  24  a  rule  niei  for  a  new  trial  was  obtained. 

BynneU  appeared  to  show  cause  against  the  rule.— 
The  rule  was  obtained  out  of  time ;  the  time  runa  from 
the  Judgment,  and  not  from  the  xefuaal  of  the  Judge  to 
grant  a  new  trial. 

Marshall^  in  support  of  the  rule,  dted  Foeteri, Often, 
30  L.  J.  Ex.  263. 

Synnott  replied. 

Lord  CoLmnxn,  OJ. — I  think  this  preliminary  ob- 
jection ia  a  good  one.  It  was  intended  that  theae  oases 
which  are  remitted  to  the  county  court  for  hearing 
should  be  attended  with  as  little  expense  as  possible. 
There  is  an  appeal  to  the  county  oourt  judge  himself, 
and  he  givee  Us  determination  as  to  a  new  triaL  In 
this  case  an  attempt  has  been  made  to  appeal  from  that 
determination — to  persuade  the  oounty  court  judge  aa  to 
the  desirability  of  a  new  trial,  and,  failing  to  do  so,  to 
come  to  this  court.  I  do  not  say  that  it  is  wrong  to 
take  auoh  a  courae.  If  it  were  possible  to  elicit  the 
decision  of  the  oounty  court  Judge,  and  afterwards  to 
come  to  this  oourt  within  the  eight  daya  of  the  original 
judgment,  that  might,  no  doubt,  be  done.  But  an  appel- 
lant cannot  extend  his  time  by  using  both  methods  ;  his 
appeal  must  be  made  within  the  eight  days.  The  right 
of  appeal  is  the  creature  of  stetute,  and  we  ha?e  no 
appellate  Juriadiction  except  where  it  is  given  us  by 
statute.  I  think,  therefore,  we  must  give  effect  to  this 
prelindnary  objection. 

Mathxw,  J.— I  am  entirely  of  a  similar  opinion.  I 
think  the  case  of  Foster  y.  Qreen  is  really  an  aathority 
against  Mr.  Marshall. 

BuU  discharged. 

Solicitor  for  the  appellants,  Masters  A  Rogers^  Lifer- 
pool. 

Solicitor  for  the  respondente,  Jonu  db  Broadfoot, 
LiTcrpooU 


Q.  B.  BiT.  (Lord  Coleridge,  C.J.,  7 
and  Mathew,  J.  ) 


July  1. 


Gbbat  "Wjssjxbjx  Bailway  Co.  i^.  Baogb 
&  Co.  (a.) 

Carrier  —  Consignment    note  —  '•  Consignee    to    pay 
carriage  " — Liability  of  consignor* 

Goods  were  delivered  to  a  railway  company  for  con^' 
veyance  under  a  consignment  note,  signed  by  the  con- 
signors, by  which  the  railway  company  were  requested 
to  receive  and  forward  the  goods  as  per  address  and 
particulars  on  the  note  on  the  conditions  stcUed  tJ^ertin  ; 
and  in  t?M  column  headed  "  Who  pays  carriage  '*  were 
the  words,  **  the  coneignee,**  The  goods  were  delivered 
to  the  consignee  without  the  carriage  having  been  paid. 

Held,  that  the  consignors  were  liable  to  pay  the 
carriage. 

Appeal  from  the  county  oourt  of  Berkshire  holden 
at  Newbury. 

The  action  was  brought  to  reoo?er  £10  6s.  6d.  for  the 


(o,)  Beported  by  yr*  ?•  ^fJ^  Ils^.,  Barrister-at-Law^ 
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High  Oottst. 


Gbbat  WxiTSBN  Bailwat  Co.  «•  Bagob  ft  Oo.— -TimnjoBi  «•  Sxaet. 


High  Oouxr. 


carriage  of  a  boiler  trollj,  of  which  the  defendants 
were  the  consignors,  from  Bristol  to  Maidstone. 

The  consignment  note  under  which  the  trolly  was 
carried  was  signed  by  Piokford  ft  Oo.  as  agents  for  the 
defendants,  and  was  (so  far  as  material)  as  follows  : — 
*'The  Great  Western  Bail  way  are  requested  to  recei?e 
and  forward,  as  per  address  and  particulars  on  this  note, 
the  under»mentioned  goods,  on  the  conditions  stated  on 
the  other  side";  and,  in  the  column  headed,  "Who 
pays  carriage  "  were  the  words,  "  the  consignees.'' 

The  trolly,  on  arrital  at  Maidstone,  was  deliTered  to 
the  consignees  without  the  carriage  having  been  paid. 
The  defendants  admitted  that,  as  between  themselTee 
and  the  consignees,  they  themselres  were  to  pay  the 
carriage. 

The  defendants  contended  that  they  were  not  UaUe^ 
on  the  ground  that  there  was  no  privity  of  contract 
between  them  and  the  plaintiffs,  the  consignment  note 
stating  that  the  consignees  were  to  pay  the  oaniage* 

The  county  court  Judge  held  that  there  was  no  con- 
tract between  the  plaintiiBs  and  the  defendants,  and 
gave  judgment  for  tiie  defendants. 

The  plaintiffs  appealed. 

McCuUaghf  for  the  plaintiffs.— The  statement  in  the 
consignment  note  that  the  consignees  were  to  pay 
carriage  yr^a  inserted  for  the  conTenience  of  the  con- 
signors. The  note  was  signed  by  their  agents,  Piokford 
ft  Co.,  and  the  defendants  are  clearly  liable  to  pay  for 
the  carriage  of  goods  consigned  by  them.  There  was 
no  contract  whatever  between  the  railway  company  and 
the  consignees. 

Spokes,  for  the  defendants. — ^The  defendants  have  not 
made  themseWes  liable  to  pay  carriage  by  this  consign- 
ment note.  The  plaintiff 'company  received  the  goods 
on  the  terms  that  they  were  to  look  to  the  consignees 
for  payment,  and  the  agreement  between  the  defendants 
and  the  consignees  that  the  former  were  to  pay  the 
carriage  cannot  affect  the  contract  between  the  plaintiff 
company  and  the  defendants.  The  railway  company 
ought  not  to  have  delivered  the  trolly  to  the  consignees 
without  having  had  their  carriage  paid.  2^o  contract 
to  pay  carriage  can  be  implied  from  the  mere  fact  that 
the  consignor  sends  them.  The  consignee,  by  receiring 
the  goods,  is  bound  to  pay  the  carriage. 

He  died  Drew  v.  Bird,  1  M.  ft  M.  156;  Oarh  Dii- 
tilierif  Co,  v.  Ortat  SouAhem  and  Weaiem  BaUway 
Co.,  L.  K.  H.  L.  270,  22  W.  B.  Dig.  204 ;  Dawt9  v. 
Ftck,  8  T.  B.  330  ;  DqvU  v.  Jcimti^  5  Burr.  2680. 

Lord  CoLBBiDGB,  C.J. — In  this  case  the  whole  matter 
turns  upon  the  meaning  of  the  contract.  A  contract 
was  undoubtedly  entered  into  between  Pickford  ft  Co. 
and  the  Great  Weatern  Co.,  but  Piokford  ft  Co.  were 
acting  as  agents  for  the  defendants,  and  as  such  they 
brought  these  goods  to  the  plaintiffs,  and  requested 
them  to  receive  and  forward  them  as  per  address 
and  particulars  on  the  consignment  note.  Having 
received  the  trolly  from  Piokford  ft  Co.,  it  is  the 
same  as  if  the  plaintiffs  had  received  it  from  the  defend- 
ants themselfes,  Piokford  ft  Co.  being  their  agents. 
True,  the  consignment  note  has  in  one  of  the  columns, 
headed  ''Who  pays  carriage,"  the  word  "consignee." 
But  what  is  the  effect  of  that  contract  P  The  effect,  as 
it  seems  to  me,  is :  You  forward  these  goods  for  us  to 
the  consignee,  who,  as  between  us  and  him,  has  agreed 
to  pay  the  carriage ;  but  you  forward  these  goods  for  us, 
and  if  you  do  that  work  for  us,  and  if  the  consignee 
does  not  pay,  we  will  pay  the  carriage.  That  seems  to 
me  to  be  the  true  construction  of  the  contract,  and  if  so, 
those  rules  and  presumptions  of  law,  and  so  forth, 
have  no  application.  In  every  case  it  must  be  a  matter 
of  construction  of  the  contract,  and  the  contract  here, 
it  appears  to  me,  was  wrongly  constoned  by  the  learned 
judge,  and  X  ^link  that  there  is  a  clear  contract  here 


between  the  defendants  and  th^  plafntiilB  to  pay  for  the 
carriage  of  these  goods.  It  is  adoiitted  h^  th^  consign 
nors  that,  as  between  themselvea  and  the  oondgnee^ 
thev  were  liable  to  pay;  yet  although  they  adsiit 
that  they  say  to  the  railway  company,  **  Sue  the  msa 
with  whom  you  have  not  a  contract,  but  do  not  sue  ths 
man  with  whom  yon  have  a  contraet.'*  I  do  not  think 
the  cases  dted  have  much  bearing  on  the  case.  la 
Dawe$  ▼.  JPeek^  Lawrence,  J.,  is  oarefnl  to  point  o^ 
that  it  is  a  questioa  of  drcamatanoea,  and  In  tt# 
particular  ease  he  comes  to  the  oonolaaion  he  does,  fls! 
Lord  Mansfield,  in  Davis  v.  Jamea,  points  out  that  ths 
true  oonstmotion  of  the  contract  In  that  case  is  tibif 
the  consignoB  must  pay.  The  general  role  may  be: 
otherwise  where  there  is  nothing  to  show  that  the  eoa«: 
tract  made  the  consignor  liable;  bat  here,  it  seems ir 
me,  the  contract  made  the  consignor  liable.  i 

Mathbw,  J.,  concurred. 

Appeal  dUowed ;  Judgment  for  the  plaintiffs, 
to  appeal  refused. 

SoUcitor  for  the  plaintiffs,  B.  B.  KeUon. 
fiolicitors  for  the  defendants,  Badfordr  A  Fran 
for  C*  Lueas,  Kewbury. 


Prob.  Div.  ft  Adm.  Div. 
Probate. 


Ang.S. 


TmnrcHZ  «.  Sxast.   («.) 


Admini4ratioiv^DefauU  ^  Attachment  —  DtMors  i4 
1869. 

A  widow  had  taken  onf  httere  of  eidminidraiionk 
her  deceased  hushand^s  esiate  on  the  euggesHon  4 
intestacy,  and  had  received  moneys  belonging  to  his  esMs, 
A  will  was  subsequently  propounded,  and  in  the  ooerst 
of  the  suit  the  widino  was  ordered  to  pay  a  eum  of  money 
to  the  administrator  pendente  lite.  She  disoH^ed  ths 
order. 

Held,  thai  she  was  liahle  to  an  aUachntent^  the  duffM 
ncf  Uing  covered  hy  the  Debtors  Aei. 

John  Smart,  late  of  Princes-street,  Leice0ter-sqtiin,hi 
the  county  of  Middlesex,  died  January  7,  1886,  and  his 
widow,  Susan  Smart,  on  the  28rd  of  that  month,  obtsiaed 
letters  of  administration  to  his  estate  on  the  suggestion 
that  he  had  died  intestate.  A  wQl  of  the  deceased  wsf 
subsequently  propounded  by  the  plaintiff  as  exeoatriz, 
and  an  tLdmixABtnAor  pendente  lite  was  appointed.  Sasaa 
Smart,  as  administratrix,  had  obtained  payment  of  £100 
from  the  Northern  Assurance  Co.,  being  the  amount  of  s 
policy  on  her  husband's  life,  and  an  order  was  made  on 
her  to  pay  over  this  sum  to  the  administrator  pendente 
lite^  which  she  had  disobeyed. 

Barnard  moved  for  an  attachment,  and  cited  Barvey 
V.  BaU,  L.  K.  11  Eq.  81,  19  W.  R.  Dig.  32 ;  Middkton 
V.  OhicheOer,  19  W.  R.  369,  L.  B.  6  Ch.  152  ;  Broumiiig 
V.  8abin,  5  Ch.  D.  511,  25  W.  B.  Dig.  185. 

Stevenson  Moore,  for  the  defendant.— The  pioper 
course  is  to  sue  on  the  administration  bond:  /»  ^^ 
Goods  of  Cooper,  29  W.  B.  44i,  6  P.  D.  34. 

Butt,  J.— The  defendant  is  not  protected  in  a  case  of 
this  kind,  and  an  attachment,  therefore,  moat  be 
granted  against  her.  But  it  may  lie  in  the  regirtry  for 
ten  days  before  it  is  executed. 

SoUoiton  for  the  plaintiff,  Blair  A  W.  B.  Girling. 

Solicitors  for  the  defendant.  Want  A  ffarston, 

{a,)  Beported  by  W.  Lnoasnn,  Esq.,  Barrfstsr^t- 
Jaw. 


YiLJXnv.  tiror.HMau  THE  WEBKLT  BBPOBTEB. 
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HiftH  Coma.        HMmn  v.  HAwsnrai— -Gm  v.  Chnn  akd  MoiAnnAia.— InwA  «•  LmOBt 


HlOB  OOVBS* 


Maioh  2 ;  Jul/  10. 


HiWZZIB  «.  ElWXDTS.    («.) 

DiMoteUon  ms^Wiffi  adtOUry^Ckmdud  eondueing. 

I  doyiT  eoAo&MM,  md  lived  apart  for  iiaieen  year$» 
c  The  pdiUmur  allowed  hie  vfi/e  a  email  eum  monthly^ 
reamktr.    SubeequenUu' he  aeceriained  thai  eke 


I  Ueieg  M  aduiUryt  and  iruhtuted  a  euit  for  dieeolu' 

ii  hdtht  oowrt  hM  that  he  had  been  guilty  of 

\amdiiang  to  the  adultery^  and  diemieeed  the 

I  tUi  eMe  the  boaband  presented  a  petition  for  the 
ilalloB  of  fail  marriage  on  the  ground  of  his  wif  e^a 
The  parfeiea  had  been  improperly  intlmftte 
I  naniage,  and  ttie  petitioner  being,  at  the  time  of 
marriage,  entirelj  dependent  on  hia  nnole,  it  waa 
~  aeent  The  eohaUtation  lasted  only  a  few  daja, 
the  paitie*  separated,  and  neyer  met  again  for 
jeai%  when  aomething  was  said  about  li?lng 
bat  nsilJier  seemed  anziona.  The  petitioner 
i  his  wife  from  £2  to  £4  per  month,  whioh  was 
at  \j  letter.  He  sabeeqaently  disooYered  that  she 
L  been  living  in  adultery  for  aome  yeara,  and  filed  this 
,  to  viijoh  the  wife  put  in  an  anawer  pleading 
At  the  hearing  the  adultery  was  proved. 
Imkrwiok,  Q.G^  and  PriUhard,  for  the  petitioner. 
MuUietm,  tot  fee  reapondent. 

Bijona,  P.— The  petitioner  in  this  case  seduoed  the 

MqK»dent  when  she  was  a  young    woman,  and  her 

Mher  luiving  brought  pressure  upon  him  to  marry  her, 

Ika  petitioner  required  ber  to  keep  the  marriage  seoret, 

«S|tt  It  waa  known  to  hia  uncle  add  aunt,  they  would 

uKttoviaUm  their  property ;  but,  even  after  the  unole's 

iaitbttha  ytttiener  continued  to  live  apart  from  his 

wtts^  iUbsa^  he  introduced  her  to  hia  aunt  as  the 

penoa  whom  he  intended  to  marry.    Every  husband  is 

bead  to  give  his  wife  tbat  protection  whioh  the  society 

ef  ahaetand  aflMi^  and  the  fact  that  the  respondent 

liad  been  iiMiJHar  with  him  before  marriage  made  that 

doty  mote  fiMwmbent  upon  him,  ahe  being  a  person  who 

oil^tbeaiora  likely  to  yield  to  temptation.    Having 

i^pri,  therefore,  to  the  petitioner's  oonduot  in  having 

hft  hie  wife  without  a  husband's  protection,  and  being 

<f  opfadoathst  that  conduct  conduced  to  her  adultery,  I 

eoarider  that  he  ia  not  entitled  to  a  dieeolntion  of  hie 

■aniege,  and  I  dismiaa  the  petition,  with  coats. 

Bolieilon  for  the  petitioner,  Foee  A  Ledeam. 

Bolieiton  for  the  respondent,  F,  J.  Mann. 


hob.Div.4bAdm.DiT.{ 
Bivoroe.  j 


June  9. 


GrCE  V.  GtTTS  AITD  MoLLDnCiiUX.   (a.) 

^^■Migei— iltfac&meaf — Proeeedinge  under  the  Deltore 
Ad. 

^  ^^-ftifondeni  disobeyed  the  order  of  the  court  to 
nj^th  regidry  the  damagee  which  had  been  found 
'  Usi.   Ae  there  was  no  one  to  inetttute  proceed- 


proeeed' 

^^gekdkhn  under  the  DeUore  Act,  1869,  the  court 
<vder«<  tti  dana^  to  he  paid  to  the  petUioner,  he 
underiaki^  to  pay  them  into  court. 

(a)  Bepotted  by  W.  Lbtcistbb,  Esq,,  Barrister-at- 
Law, 


In  this  petition  for  dissolution  the  Jury  had  found 
damages  to  the  amount  of  £500,  and  the  co-respondent 
had  been  ordered  to  pay  that  sum  into  the  legletry. 
He  had  disobeyed  the  order,  and 

Searle,  on  behalf  of  the  petitioner^  inoved  for  an 
attachment. 

Bayford,  eoti^i.-*This  is  a  dalault  of  payment  of  a 
sum  of  money  under  the  Debtors  Act»  1869,  s.  4,  and  must 
be  dealt  with  by  proceedings  under  that  Act. 

SearUf  in  reply.— There  is  no  cue  to  take  proceedings 
in  bankruptcy  under  the  Debtors  Aot^ 

The  GovRT  made  an  order  that  the  damages  should  be 
paid  to  the  petitioner,  and  that  he  should  give  an  under- 
taking to  pay  them  into  court. 

Solicitors,  Ridedale  db  Son;  Chester,  Mayhew, 
Broome,  A  Griffiths, 


Frob.  Div.  &  Adm.  Div. ; 
Divorce.  J 


June  9. 


Lynch  r.  Ltkoh.  (a.) 


DisscHuUcn  suit^Wife^Gosts  —  SeeurUy-^Attachmeni 
--46  <ft  47  Vict.  e.  62,  ss.  108,  et  seq.--2^Mor«  Act, 
1869. 

TTie  provisions  of  the  DebtorB  Ad,  1869,  do  not  apply 
to  a  caee  where  a  party  has  been  ordered  to  find  security 
for  costs,  and  disobedience  of  the  order  is  a  contempt  of 
court  to  be  enforced  by  attachment. 

The  wife  petitioned  for  a  dissolution  of  her  marriage, 
and  had  obtained  an  order  directing  her  husband  to  pay 
her  the  aum  of  £22  2e.  3d.  costs  already  incurred,  and 
either  to  pay  into  the  registry  or  to  give  security  for 
the  payment  of  .£50  for  the  petitioner's  costs  of  the  hear- 
ing.  He  disobeyed  the  order,  and  on  an  affldavit  of 
aervioe  having  been  iUed, 

SearU  moved  for  an  attachment  against  him. 

PritcTiard,  conird, — ^This  is  a  default  of  payment  of  a 
sum  of  money,  consequently  the  power  of  attachment 
has  been  taken  away  by  the  Debtors  Act,  1869. 

Searle,  in  reply. — The  reepondent  is  in  contempt,  not 
having  obeyed  the  order  of  the  court. 

Haknxn,  p. — It  has,  for  many  years,  been  the  custom 
of  the  court  to  consider  it  as  a  contempt  when  a  party, 
being  ordered  to  pay,  and  having  the  means,  does  not 
pay  nor  find  seooiity.  I  must  act  accordingly,  and 
leave  the  Court  of  Appeal  to  alter  the  practice  if  it 
thinks  fit.  An  attachment  will,  therefore,  issue  unless 
the  respond^t  find  security  within  a  fortnight. 

Solicitors  for  the  petitioner,  Worthington,  Evans,  <k 
Bhxham. 
Solicitor  for  the  respondent,  H.  E.  Kisbey. 

(a.)  Beported  by  W.  Lstosstbb,  Beq.,  Barrieter-at- 
Law. 


} 
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Fxob.  BiT.  ft  Adm.  Di?. ; 
Probate. 


Jane  S. 


In  th$  Goods  of  Sum.  (0.) 
AdmifMnUion  hond^AtMUfU^SureUm* 

The  court  wiU  noi  depart  from  ihs  uHud  pradiee 
with  regard  to  adtniniitroHon  londe  became  the  prap^ 
erty  ie  large  and  the  riek  email, 

MaJor.General  Barle,  O.S.I.,  O.B.,  died  in  the  Sondan 
on  Febniary  10, 1885^  leaying  a  will,  by  whioh  he  be- 
queathed all  hie  property  to  his  wife,  but  appointed  no 
ezeontor.  She  applied  for  administration  with  the  wQl 
annexed,  the  property  being  £100,000  in  Talne,  while 
the  debta  were  only  £180, 

'  BearU  now  applied  that  enretiee  be  required  only 
to  a  nominal  amoant,  or  to  the  extent  of  the  debta, 
aa  when  they  were  paid,  the  whole  property  would  belong 
to  the  wife :  In  the  Goode  of  Geni,  6  W.  B.  4S0,  I  8. 
ft  T.64;  In  the  Goode  of  De  la  Fargv^2B.&T.  631, 
11  W.  B.  Prob.  Big.  3. 

HAHNBir,  p. — I  do  not  understand  why  there  is  a 
greater  diffloulty  in  this  ease  than  in  so  many  other 
oases  that  ooour  every  year.  The  amount  of  the  bond 
is  not  the  measure  of  the  liability,  aa  the  suretlea  are 
only  answerable  for  the  due  administration  of  the  funds 
intrusted  to  the  administrator.  The  slighter  the  risk 
the  leaa  it  would  seem  would  be  the  dilBoulty  of  obtain- 
ing seourity.  I  see  no  reason,  therefore,  why  the  oourt 
should  take  upon  itself  the  responsibility  of  dispensing 
with  security  and  altering  the  ordinary  practloe  of  the 
court.  The  security  may,  however,  be  limited  to 
£150,000,  and  may  be  made  up  of  any  number  of  bonds. 


SoUoitors,  Ounliffe  <fe  Iktvenport. 


June  9. 


In  the  Goodt  of  M^Oowur.  («.)• 

Elisa  M'Gbwan,  a  married  woman,  by  her  will,  dated 
October  6,  1862,  bequeathed  her  personal  eatate  to  her 
husband  for  life,  and)  after  hia  death,  for  the  benefit  of 
her  children.  The  husband  became  lunatic,  and  the 
other  executor  appointed  by  the  will  having  renounced, 
an  administrator  was  appointed  limited  to  the  husband's 
lunacy  or  until  one  of  tiie  children  attained  the  age  of 
twenty-one. 

The  itate  consisted  of  £21,424  Oonaola,  atanding  to 
the  cred  t  of  an  administration  aotion  in  the  Chancery 
Division,  £6,000  on  freehold  mortgage,  eighty  shares 
in  the  Gloucester  Tramways,  and  fifty-six  preference 
aharea  in  the  York  Tramways,  both  fully  paid  up. 

On  April  1, 1886,  W.  8.  M'Gowan,  the  eldest  son  of 
deceased,  attained  the  age  of  twenty-one,  and  applied 
in  the  regiatry  for  a  grant  of  administration  with  the  will 
annexed. 

Grafff  on  hia  behalf|  now  moved  to  diapenae  with 
aureties  or  to  limit  the  adminiatratlon  bond  to  the 
amount  of  the  tramway  aharea. 

Hiifvnr,  p. — If  all  the  property  except  the  aharea  is 
in  safe  custody  the  burden  to  be  borne  by  the  sureties 
wiU  be  slight,  and  there  wiU  be  but  Uttle  difficulty  in 
obtaining  them  ;  and,  if  the  risk  is  not  alight,  there  is  the 
greater  reason  for  the  court's  declining  to  dispense  with 
them.  Applications  of  this  kind  are  conatantly  made, 
but  I  have  alwaya  discouraged  them.  Indeed,  it  is  found 
in  practice  that  there  is  no  difficulty  in  getting  security  ; 
but,  were  it  otherwise,  I  decline  to  take  upon  myself 

(a.)  Beported  by  W.  LnoianB,  £sq.,  Barrister-at- 
Iaw. 


the  burden  of  deciding  whether  or  no  the  risk  is  i 


AppUoaUon  refused. 

Solicitors,  Toung^  Jackson,  A  Beard. 


Prob.  Div.  ft  Adm. 
Divorce. 


Div, 


} 


ICsiehS. 


H.  {fdlselsf  called  J).)  v.  D.  (a.) 
OrosS'Suits  for  ntdlUy  and  diseoluiian'-^Cri 

ftOfl. 

The  parties  had  presented  croM-autfi,  one /or  ni 
of  marriage  on  the  ground  of  the  maiCs  <mpotoi«e, 
oliher  for  dissolvUon  on  the  ground  of  the 
adult^. 

HMf  in  the  eourse  of  the  nuUity  suU,  thai  the 
might  he  croes^examined  as  to  her  adultery  fsUk 
co-respondent  in  the  dissolution  suit. 

This  was  a  suit  for  nullity  of  marriage  institatell 
the  alleged  wife  on  the  ground  of  the  alleged  hosT 
impotence.  The  reapondentliadfiled  a  petition  prs] ' 
a  diasolution  of  the  marriage  on  the  ground  of  the 
adultery.    The  nullity  auit  waa  heard  firat,  and  in 
course  of  it  questions  were  put  to  the  wife  as  Id 
adultery  charged  against  her  in  the  other  suit. 

Buuell,  Q.  a— This  is  not  a  coit  instituted  h  soa 
sequence  of  adultery,  and  conaequently  the  ezoeptioBl 
the  4th  aection  of  32  ft  83  Viet.  0.  68,*  from  the 
proviaion  of  section  2  of  14  ft  15  Vict.  c.  99,  hy  wW 
parties  are  competent  and  compellable  to  give  eHl 
ence,  does  not  apply. 

InderwidCf  Q.C— The  words  of  the 
general,  and  no  party  to  a  auit  is  bound  to  answsr  sif  f 
question  tending  to  ahow  that  he  or  she  baa  besn  gtSlfi 
of  adultery. 

Cur.  ads,  m^ 

flAHxmr,  P. — Sfar  J.  Stephen,  in  hia  book  on  IBitUtsee, 
expreases  hia  opinion  that  the  word  **  such  "  h$i  been 
omitted  from  the  aeedon  of  32  ft  S3  Vict  0.  68,  led  u 
I  incline  to  the  opinion  that  the  intention  of  tba  Motion 
ia  to  limit  the  exception  to  suite  instituted  in  ood- 
aequenoe  of  adultery,  the  aaf er  courae  wfli  be  to  lUov 
the  queation  to  be  put. 

The  witness  was  accordingly  erosS'Sxamined, 

Solicitora  for  the  petitioner^  Hamiphreys  S  Son, 

Solicitora  for  the  reepondent,  Lewis  A  Lewis. 

(a.)  Beported  by  W.  Lbtobstu,  Esq.,  Barrister-et- 
Law. 

*  The  foUowing  is  the  section  referred  to:""^ 
partiea  to  any  proceeding  instituted  in  conseqaenoe  <* 
adultery,  and  the  husbands  and  wives  of  such  ps*^ 
shall  be  competent  to  give  evidence  in  such  prooeeding* 
Provided  that  no  witness  in  any  prooeeding,  whether  • 
party  to  the  suit  or  not,  ahaUbe  liable  tobesakedor 
bound  to  answer  any  question  tending  to  sbow  that  b* 
or  she  has  been  guilty  of  adultery,  unless  snoh  wibjen 
shall  have  already  given  evidence  in  the  same  prooeedfog 
in  disproof  of  his  or  her  alleged  adultery.*' 
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Doubt  OY  ApfbaLi 


Ik  SB  SOUTKPOBT  AND  Wl8T  LATTOAtHIRl  BANKING  Co. 


Court  of  Afpral. 


Cawrt  of  flypeal. 


Pc^^m  lARMttar  Ct.  of  Cbaii.  Not.  6. 

In  re  SonHPOBT  ajh)  Wist  Laitcabhirji  BAinmro  Co. 

Pishsr's  case. 

SHEBBIVeTON's  GA8E.    (tf.) 

C&m^»f^Winding  up  —  OoniriMory'^  CondUional 
vpfUntun-^CondiHon  8Ub$equent'^Companie$  Act^ 
IMf, «.  S3^(7ompanif«  Ad,  1867,  «.  25. 

J.,  vAo  tPo«  ufu^cr  certoin  liahilUiei  in  reiped  of  a 

mmpmijf  which  vms  being  wound  up,    agrud  to  pay 

s  mi  of  £700  to  a  new  eompatiy,  which  was  being 

/nwd  for  taking  over  the  aesete  and  liabilitie$   of 

Ik  M  company^  on  being  relieved  of  hi$  liabilitieB 

wUiin  two  yeare*      The  agreement  for    transfer  pro^ 

tided  (intor  alia}  that  every  ehareholder  of  the  M 

mmpany  shimtd,  in  reeped  of  each  eJuire  therein  held 

Ijf  him,  be  enUtied  to  require  the  new  company  to  allot 

tSm  one  ordinary  £5  ihare  in  the  new  company,  hut 

that  no  nan  ehould  be  deemed  to  be  paid  up  thereon, 

JL,  who  had  been  a  ehareholder  in  the  old  company, 

applied  for  700    eharee    in  the  new    company,  **oa 

tmittwm  that  I  am  credited  with  £1  per  share  paid  into 

«  fmid  by  B"    The  700  shares  were  allotted  to  him, 

eaidikswerd  '* conditional**  was  written  against  them 

in  (he  share  regitier,    B.  subsequentfy  sold  400  of  these 

shares  to  C,  to  whom  the  eertiftcates  of  transfer  were 

sent  by  ike  new  company.    In  the   winding  up  of  the 

now  company, 

Bdd,  M  an  application  by  B,  and  G.  to  have  their 
9ames  removed  by  the  official  liquidator  from  the  litt  of 
aonhibiUories,  thai  the  condition  of  B*s  application  was 
a  oondifioii  subsequent,  and  thai,  thtrefore,  both  B,  and 
C.  were  righUy  placed  on  the  list, 

Ibli  VM  m  appeal  by  the  official  liquidator  in  the 
^iMllBe  vp  ot  the  Soothport  and  West  Lancashire 
Baiiidag  Oo.  (Umited)  from  an  order  of  the  Vice- 
CbaBoellor  of  the  Cbanoery  Conit  of  the  County 
PaJaHae  ofLneatter  (Mr.  Fox  Bristowe),  directing  the 
aaoMe  of  21ioniaa  Fither  and  flenry  Sherrington  to  be 
Btmek  off  tiie  lilt  ol  oontribatoriee  in  retpect  of  300 
and  400  ahares  reapeotlTely. 

In  1875,  a  oooipaDy  of  the  same  name  at  the  present 
eompanj  wai  incorporated,  having  a  capital  divided 
into  ahafet  of  £10  each,  on  which  £1  per  share  was  paid 

Balph  Iletefaer  was  under  liabilities  in  respect  of  that 
eoDpaaj  as  shareholder  and  director  and  as  party  to  a 
goanatee.     Fisher    was    also    a    shareholder  in  that 


I 


In  1881,  a  petition  having  been  presented  for  winding 

np  the  company,  resolutions  were  passed  for  voluntarily 

wiodiog  op  and  reconstructing  the  company,  and  the 

^pctilkiB  stood  over  in  order  that  the  company  might  be 

^toonstmcted  a 

%  The  present  company  was  incorporated  on  the  lat  of 

Jaly,  1881,  for  the  purpose  of  taking  over  the  assets 

|ad  liabilities  of  the  old  company.    And  an  agreement 

f«  entered  into,  one  of  the  terms  of   which  wa«,  that 

citty  shareholder  in  the  old  company  should,  iu  respect 

share  therein  held  by  him,  be  entitled  to  require 

r  company  to  allot  him  one  ordinary  £5  share  in 

^  new  eoaipany,  but  no  sum  should  be  deemed  to  be 

"  UisreoQ.    The  c^^ital  of  the  new  company  was 

'  1  into  shaxea  of  £5  each,  and  by  the  artides  of 

(art.  15)  the  sum  of   £1  per  share  issued 

i  eertain  date  was  payable  in  two  instalments  of 

ion  Jnly  8  and  15,  1881,  and  (nrt.  23)  no  share 

be  trawtiTerred  until  all  cnlls   hrtd   been   puid. 

(a.)  litported  by  W.  Itimby  CooK|  Esq.,  Barrilter-at- 
Law. 


Nearly  all  the  original  shareholders  of  the  old  company 
agreed  to  become  shareholders  in  the  new  company. 

Fletcher,  who  held  700  shares  in  the  old  company, 
refused  to  take  shares  in  the  new  company.  But,  by  an 
agreement  dated  the  8rd  of  October,  1881,  between 
Burrows,  on  behalf  of  Fletcher,  and  Bootbroyd,  on 
behalf  of  the  company,  Fletcher  agreed  to  pay  to  the 
new  company  a  sum  of  £700,  which  was  then  standing 
in  the  names  of  the  two  parties  to  the  agreement  in  the 
Liverpool  Union  Bank,  on  being  relieved  of  all  liability 
in  any  way  connected  with  his  being  a  shareholder  or 
director  of  the  old  company. 

On  the  5th  of  July,  1881,  Fisher  made  an  application 
to  the  new  company  for  an  allotment  of  700  shares  in 
the  following  terms : — 

"I  hereby  request  yon  to  allot  me  700  ordinary 
shares  of  £5  each  on  condition  that  I  am  credited  with 
£1  per  share  paid  into  a  fund  by  Mr.  Ralph  Fletcher.*' 

A  meeting  of  directors  was  held  on  the  same  day,  and 
the  700  shares  applied  for  by  Fisher  were  allotted  to  him, 
and  were  entered  in  the  share  register  with  the  word 
"  conditional "  written  against  them ;  but  no  letter  of 
allotment  in  respect  of  them  was  sent  to  him,  nor  did 
he  receive  any  certificate  of  ahares.  At  this  meeting 
Fisher  was  present  as  one  of  the  reoonstroctlon  commit- 
tee. On  the  same  day  shares  to  the  number  of  28,978 
were  allotted  by  the  directors,  including  the  700  allotted 
to  Fisher. 

A  petition  was  shortly  afterwards  presented  to  the 
Master  of  the  Rolls  to  sanction  the  scheme  of  arrange- 
ment, and  his  consent  was  obtained. 

On  the  6th  of  September,  1881,  Fisher  sold  and 
transferred  400  of  the  700  shares  to  Sherrington.  The 
new  company  at  first  declined  to  register  the  transfer, 
on  the  ground  that  £1  per  share  had  not  been  paid  on 
the  shares,  but  the  transfer  was  ultimately  registered  on 
the  23rd  of  February,  1882,  and  the  certificates  for  the 
400  shares  were  issued  to  Sheirington  on  the  6th  of 
April,  1882. 

On  the  30th  of  December,  1882,  the  company 
credited  Fisher  with  £300  and  Sherrington  with  £400  iu 
respect  of  their  ahares,  and  debited  the  Liverpool  Union 
Bank  with  the  aum  of  £700,  although  that  aum  was  not 
payable  by  Fletcher  under  the  circumatancea. 

The  new  company  having  failed  to  relieve  Fletcher 
from  hia  llabilitiea  within  the  two  yeara  stipulated, 
Fletcher  withdrew  the  £700  deposited  by  him. 

In  August,  1884,  the  new  company  went  into  liqui- 
dation, and  the  official  liquidator  placed  the  names 
of  Fisher  and  Sherrington  on  the  list  of  contributories 
in  respect  of  300  and  400  shares  respectively. 

On  the  14th  of  January,  1885,  Fisher  and  Sherrington 
applied  to  the  registrar  of  the  Chancery  Court  of  the 
County  Palatine  of  Lancaster  to  have  their  names 
removed  from  the  list,  and  he  made  the  order  asked  for.J 
On  the  27th  of  January,  1885,  the  official  liquidator 
appealed  to  the  Vice-chancellor,  who  affirmed  the 
order. 

The  official  liquidator  appealed. 
Macnaghten,  Q.G.,  and  Botch,  for  the  appellant. — ^The 
contention  in  this  case  turns  upon  the  question  whether 
or  no  there  was  a  conditional  application  and  a 
conditional  allotment.  Although  Fisher  received  no 
letter  of  allotment  in  respect  of  the  700  sharea 
he  waa  preaent  on  the  occaaion  on  which  the 
allotment  was  made  as  one  of  the  reconstruction 
committee,  and,  indeed,  he  admits  that  he  knew 
that  the  allotment  waa  made.  Further  than  this, 
when  the  petition  was  presented  to  the  Master  of 
the  Rolls  to  aanction  the  scheme  for  the  reconatraotion 
of  tiie  company,  Fisher  allowed  hij  aharea  to  be  in* 
eluded  in  the  eatimate  given  of  the  u umber  of  sharea 
that  bad  been  allotted.  There  was  no  condition  pre- 
cedent to  the  allotment;  the  couditiou  waa  a  coadidon 
subsequent,     With  regard  to  Sherrington,  he  purchased 
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Ik  bb  Southpobt  and  Wxst  Lakcashibb  BAMKoro  Cau 


CouBi  OP  Appbal. 


tbo  sliaffes  from  Flahoi,  and  thoy  weto  dvHj  tnaaferred 
and  regUterod  by  Ibo  oompany,  and  the  shave  certificates 
were  iseocd  to  him.  Aseaming  that  Fisher  was  a  perfect 
shareholder,  the  ttaAsfev  wooM  be  good,  and,  therefore, 
Shenrington  would  be  pioperl/  on  the  list.  On  the 
other  hand,  if  Fisher  was  act  a  perfect  shareholder,  the 
transfer  of  shares  bj  Fishev  to  ShetringtoOt  and  accepted 
by  the  company,  would  create  a  new  contract  between 
I^her,  Sherrington,  and  the  company :  Morton's  can, 
81  W.  B,  933,  L.  B.  16  Bq.  104.  The  ^aoe-OhanceUor 
seems  to  have  proceeded  on  the  assnmption  that  if 
Fisher's  name  were  remoped  from  the  list  Sherrington's 
would  be  remoTed  also;  but  that  is  not  correct.  If 
the  oondition  on  which  the  shares  were  allotted  to 
Fisher  was  a  condition  precedent,  it  was  for  his  benefit, 
and  he  has  waiped  it. 

WhiteJiome^  Q.C,  and  Salph  Neville^  for  the  re- 
spondents.—Fisher  made  a  conditional  application,  and 
the  oondition  was  a  condition  precedent.  [Fbt,  L.  J. — 
How  conld  he  be  credited  with  £1  on  shares 
which  had  not  been  allotted  to  him  P]  The  word 
"am"  in  the  letter  of  application  must  be  read  as 
meaning  "  shall  be."  [Fbt,  L. J.— Your  piew  is  that 
there  was  a  prepious  arrangement,  which  was  carried 
into  effect  by  a  subsequent  agreement  P]  Tes.  The 
oondition  in  the  agreement  is  referred  to  by  the  word 
"conditional"  in  the  share  register.  It  was  present 
to  the  minds  of  all  parties  that  Fletcher  would  only 
pay  the  £700  on  being  released  from  his  liability  by 
the  completion  of  the  winding  up  of  the  old  company. 
If  the  money  had  been  paid  at  any  time  during  the  two 
years,  the  condition  would  hapc  been  performed.  The 
test  whether  an  applicant  is  liable  to  be  placed  on  the 
list  of  contributories  is  whether  specific  performance  of 
the  agreement  to  take  the  shares  could  have  been 
decreed  against  him  :  Buckley,  p.  59.  The  condi- 
tion has  neper  been  performed,  and,  therefore,  there 
is  no  contract:  Simpson* $  case,  17  W.  B.  424, 
L.  B.  4  Oh.  184  ;  Pdlal^s  case,  15  W.  B.  726,  L.  B.  2 
Oh.  527.  The  only  other  way  in  which  Fisher's  liability 
could  be  mide  out  would  be  by  showing  conduct  on  his 
part  which  would  prcpent  him  from  saying  that  there 
was  no  contract,  and  that  the  oifloial  liquidator 
has  failed  to  do.  As  to  Sherrington,  what  Fisher 
sold  him  was  shares  upon  which  £1  per  share 
bad  been  paid.  The  shares  were  not  transferable 
until  £1  per  share  had  been  paid.  The  certificate 
sent  to  Sherrington  by  the  new  compAny  repre- 
sented to  him  that  £1  had  been  paid  on  each 
share.  [Fbt,  L. J.— What  is  this  contract  but  a  con- 
tract induced  by  fraud,  and,  therefore,  poidable  only  P 
IiDfDLBT,  Ir.J.,  referred  to  Burhinshaw  p.  Nicolls,  26 
W.  B.  819,  3  App.  Oas.  1004,  and  Fbt,  L.J.,  to  Peek  p. 
Oumey,  20  W.  B.  71,  22  Ihid.  29,  L.  B.  13  Eq.  79,  6 
H.  li.  377.]  Sherrington  is  entitled  to  say  that,  since  the 
shares  were  neper  allottable  to  Fisher,  he  is  entitled  to 
stand  in  Fisher's  place  and  to  say  that  the  shares  were 
neper  allotted  to  him.  The  company  cannot  now  give 
Fisher  what  he  contracted  for  by  crediting  him  with  £1 
per  share :  Oompanies  Act,  1867,  s.  25. 

Fbt,  L.J.,  delipered  the  jndgment  of  the  Oourt 
(Baooazaat,  Lixdlbt,  and  Fbt,  L.JJ.)  as  follows : — 

The  facts  of  this  case  are  shortly  these: — Prior  to 
January,  1881,  there  was  a  limited  company  of  the  same 
name  as  the  present  company,  which  went  into  liquidation 
on  the  6th  of  January,  1881. 

On  the  1st  of  July,  1881,  the  present  company  was 
incorporated,  and  a  scheme  of  reconstruction  was  settled 
by  which  all  the  shareholders  of  the  original  company 
were  to  receipo  shares  in  the  new  company  proportional 
to  the  shares  they  held  in  the  old.  And  it  appears 
that  all  the  shareholders  of  the  old  company  entered  into 
the  arrangement.    It  also  appears  that  there  was  one 


gentleman  who  would  hape  to  pay  a  sum  of  £700  to  thi 
new  company  under  certain  circumatanoes. 

On  the  5th  of  July,  1881,  an  application  to  the 
company  was  made  by  Fisher  for  700  ordinary  shtrsi  q| 
£5  each,  and  the  letter  in  wbleh  he  made  snch  applies 
tion  contained  the  following  propiao :   *'  On  condittoi 
that  I  am  credited  with  £1  per  shate  paid  into  a  fund  b| 
ICr.  Balph  Fletcher."    There  was  no  auch  fund  at  thai 
time,  but  on  the  3rd  of  October,  1881,  a  sum  of  £700  wai 
paid  into  the  Liperpool  Union  Bank  in  the  name  of  twi 
gentlemen,  to  be  held  by  them  on  trust  to  pay  the 
to  the  new  company  if  Fletcher  were  relieped  frooi  hi 
liability  in  any  way  connected  with  his  being  a  ihsm 
holder  or  director  of  the  old  company,  then  in  liqaidi* 
tion,  within  two  years  from  that  date.     In  addition  t 
this  application  Fisher  also  applied   for  other  shsn 
which  were  allotted  to  him,  and  about  which  there  ii  a 
dispute.    According  to  the  scheme  of  reconstructios 
was  intended  that  that  scheme  should  be  laid  before  tiii 
Master  of  the  Bolls  for  his  sanction.     The  question  thei 
arises,  Is  Fisher  to  be  treated  as  a  contributory  ?  or 
in  other  words,  Does  he  satisfy  the  words  of  the  28(i 
section  of  the  Oompaniea  Act,  1862,  as  being  a  penoi 
"  who  has  agreed  to  become  a  member  under  thii  Act,  an 
whose  name  Is  entered  on  the  register  of  members" 
This  turns  upon  the  construction  of  the  terms  of  FLBhei^ 
application.     It  seems  to  us  that  the  condition  th( 
stated  was  a  condition  subsequent,  and  not  a  oonditioii 
precedent.    The  condition  propided  for   payment  si 
future  time  of  a  sum  which  became  due  at  a  future  tima 
Instead,  therefore,  of  the  payment  being  a  thing  which 
was  to  be  done  before  allotraent,  it  was  by  the  nstan 
of  the  thing  to  be  done  subsequently,  and  something 
which  could  only  be  done  after  allotment.    Now,  what 
was  done  by  the  company  to  whom  the  proposal  wu 
tendered  P    On  the  6th  of  July,  1881,  a  meeting  wu 
held,  at  which  Fisher  was  present  as  a  member  of  tba 
reconstruction  committee,  and  a  resolution  was  pssaei 
"  that  the  following  persons  be,  and  are  hereby,  allotted 
the  number  of  ordinary  shares  of  £5  each,  and  the 
number  of  preference  shares  of  £5  each  written  oppodts 
their  names."    In  the  schedule  to  that  resolution  then 
appears  the  name  of  Fisher  twice  opcr-— onoe  for  the  700 
shares  with  the  word  "  conditional  '*  added  to  the  allot- 
ment, and  again  for  the  same  number  of  shares  without 
What  was  the  meaning  of  the  word  P    It  is  obpioM  fba^ 
if  there  was  a  oondition  precedent,  there  ought  to  hate 
been  no  present  allotment  of  shares,  but,  if  thers  was  a 
condition  subsequent,  then   the  sharee  were  propeily 
allotted.     Fisher  was  present  at  the  following  meetiiig, 
at  which  the  minutes  of  the  prepious  meeting  were  rssd. 
We  hape  here  the  elements   of  a  present  contraot  to 
take  shares.    It  is  material  to  consider  how  the  con- 
tracting  parties  act  in  this  matter.     In  pursuance  of 
the  contract,  the  company  enter  Fisher's  name  in  proper 
order,  and  allot  him  shares,  which  are  duly  entered  ia 
the  share  register,  and  subsequently  allow  him  to  act  si 
a  shareholder  by  transferring  some  of  his  shares.    Fisher 
allows  the  company,  in  the  petition  presented  to  the 
Master  of  the  Bolls,  to  include  the  sharee  which  hsd 
been  allotted  to  him  in  the  number  represented  sf 
haping  been  allotted.    Not  only  does  he  do  this,  bat,  in 
the  September  following,  he  sells  400  of  these  shares  to 
Sherrington  for  £340,  and  it  does  not  appear  that  he  hss 
repaid  this  money.     Whether  we  look  at  the  conduct  of 
the  company  or  of  Fisher,  we  arripe  at  the  same  coo- 
elusion  as  we  haPe  come  to  on  the  naked  construction  of 
the  documents.    And  the  oondusloB  we  come  to  is  that 
there  was  a  contract  to  become  a  shareholder,  and  that 
the  conditions  prescribed  by  the  contraot  hape  heen 
saHsfled.    It  may  be  that  Fisher  may  hape  had  a  right 
to  ssy  that  the  condition  must  be  performed,  and  to 
rescind  the  contract  while  the  company  was  a  gomg 
concern ;  but,  if  he  had  such  a  right,  he  has  lost  it  or 
allowing  the  company  to  be  wound    up  before^ss^tlDg 
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it.    The  queitioa  n  to  how  for  Fiaher  may  he  liahle  for 

£6  ]^    thne  it  Mt  now   open.      Oar   impreatlon  is 

that  he  wooU  be  Uahle  for  the  full  amoant ;  hat  it 

would  he  wiong  to  prejiidge  the  que«tion,  which  has 

not  bee&  niisd  before  ns. 

'We  OMM  now  to    Sherrington's    case.      In     one 

iMpecfc  kii  OMe  is    better   than  Fisher's— yIz.,     that 

1m  nay  be  in    a   position    to    assert    that  he    has 

a    ligiit    sfiinst    the    company   in    respect  of    £1 

per  shsR,  fspnsented    by    the    certificates  to    have 

bMB  paid  vpon  them.     In    ereiy  other  respect   his 

caw  is  wmtair.     It  wonld   be  diiAonlt   for    him  to 

I  fiiat  there  was  not  a  novation  by  the  company 

I  iie  beeaaie  absolnte  holder  of  the  400  shares.    For 

I  ve  am  unable  to  agree  with  the  decision  of 

lbs  Tioa-CiiaaQeaor.    The  leatned  Jadge  seems  to  have 

thougtt  that  the  test  to  be  applied  in  this  ease  was 

spedflo  performance  of  the  agreement  to  take 

I  eoold  hafe  been  decreed  against  Fiaher.    We  aie 

not  astiafied  that  vhen  the  Uqnidator  has  oome  to  the 

ooneliiaian  that  all  the  predicates  of  the  23fd  section  of 

the  Ooospasiies  Act,  186i,  eristy  the  case  can  be  treated 

as  cms  of  specific  performoice. 

Appeal  allowed, 

Bblkitam  lor  the  appellant,  PHtekard,  EngUftdd,  A 
Cb.,  for  A,  F,  MathtTt  Liverpool. 

SoUdion  for  the  respondent,  £tme  A  Eammondftor 
Ade,  Diikm^  S  CockshoU,  Soutbport. 


Biitoiptqr.  Kov.  6,  7« 

JB^  parte  Lerhox. 
In  re  Lsrvox.  (a.) 

fimilTiflqi-^Psfi^ton  founded  on   fudgment    d^i^ 
Poiscro/eoarl  to  go  lehind  Judgment  on  hearing  of 


Ueea  ike  hearing  of  a  Judgment  creditor^ e  petition  for 
a  receiwhg  erdew  the  Court  of  Bankruptcy  will,  at  the 
intanee  ef  the  debtor,  upon  euffieient  grounde  being 
ehewn^  go  behind  the  Judgment  and  inquire  into  the 
flgimdireWwi  for  the  Judgment  delt,  though  the  debtor 
had  pUadei  the  facte  in  hie  statement  of  defence,  and 
had  eoneeaied  to  the  Judgment ;  and  if  the  court  ie 
mtiefed  thai  the  ongintU  daim  wae  not  good,  it  will 
refuee  ie  make  the  receiving  order. 
Bs  parte  Kibble,  23  W.  B.  438,  L.  B.  10  Oh.  373, 


Appeal  from  a  dedaion  of  Hr.  Bogistrar  HazUtt 
This  was  a  creditor's  petition  for  a  receinog  order, 
preiented  in  respect  of  an  alleged  judgment  debt  far 
of«r  £1,600  under  the  following  ciroumatanoea : — 

Oo  the  30th  of  April,  1883,  the  debtor,  Lord  Henry 
Qoidon  LeonoZy  made  two  promlaaory  notes  for  £1,000 
sad  £500,  pajskble  twelve  months  after  date,  with 
istereit  at  five  per  cent,  per  annum  in  favour  of 
EWiluunaon. 

Tbeae  notes  were,  on  the  3rd  of  Hay,  1883,  indorsed 
b|  WlUiamson  to  0.  F.  Emmott;  the  petitioning 
enditor,  and  Emmott  brought  an  action,  upon  theae 
Mte,  against  the  debtor  ;  and  the  debtor,  in  bis  state- 
■mk  of  defence,  pleaded  (amongst  other  defences)  that 
ftoB  vas  no  value  or  conaideration  for  the  making  of 
tka  Mte^  which  Emmott  always  knew,  and  that 
^QUfltt  requested  Williamson  to  indorse  and  hand  over 
tile  Betas  to  him  in  order  that  he,  Emmott,  might  make 
nae  of  them  for  hia  own  benefit  and  advantage,  upon  the 
>xp>mi  agseement  and  undertaking,  then  verbally  made, 

(«•)  fieportad  by  W.  F.  Babbt,  Esq.,  Barrlster-at-Law. 


that  such  use  should  be  only  temporary,  and  that  Emmott 
would  retire  and  take  up  the  notes, and  that  the  debtor,  the 
then  defendant,  should  not  be  called  upon  to  pay  the 
aame  ;  Emmott  thereby  inducing  Williamson  to  indorse 
and  band  over  the  notes  to  him  for  the  above  purpose  on 
the  faith  of  auch  agreement,  and  not  otherwiae.  The 
debtor  also  pleaded  that  there  was  no  value  or  con- 
sideration for  the  indorsement  of  the  notes  to  Emmott, 
and  he  always  held  them  without  value  or  consideration ; 
and,  further,  that  Emmott  and  Williamson  were  engaged 
in  acquiring  and  running  horses  in  races,  and  that  any 
moneys  received  by  Williamson  from  Emmott  were 
received  for  the  purpose  of  being  expended  or  employed 
in  such  racing  matters  for  Emmott,  and  that  if  there 
wan  any  consideration  for  the  indorsement  of  (he  notes, 
the  same  did  not  more  from  Emmott,  and  he  was  a 
stranger  to  such  conaideration. 

When  the  action  came  on  for  trial,  on  the  3rd  of  June, 
1885,  but  before  it  was  heard,  the  debtor  consented  to 
an  order  to  the  following  effect : — Before  Gave,  J. — By 
consent  it  is  ordered  that  the  pleadlnga  be  withdrawn,  and 
the  defendant  do  pay  to  the  plaintifE  £1,600,  and  taxed 
costs.  The  defendant  to  have  a  month  in  which  to  pay 
the  said  amount. 

This  sum  not  being  paid,  a  bankruptcy  notioe  was 
serf  ed  on  the  debtor,  aiod,  it  not  beiog  complied  with, 
Emmott  presented  a  petition  for  a  receiving  order  in 
respect  of  this  judgment  debt  against  the  debtor. 

The  debtor  gave  notioe  of  his  intention  to  show  eause 
against  tiie  petition,  by  disputing  the  petitioning  credit- 
or's debt,  and  on  the  hearingof  the  petition,  the  debtor's 
counsel  wished  to  put  questions  to  the  petitioning  cred- 
itor, Emmott,  and  to  call  WiUiamaon  with  the  view  of 
impeaohing  the  validity  of  the  debt  on  whidh  the 
judgment  was  founded,  upon  the  grounds  stated  in  the 
statement  of  defence  in  the  action  set  out  above. 
The  registrar  refused  to  allow  the  questions  to  be  put, 
holding  that  the  judgment  or  order  of  the  3rd  of  June, 
1885,  was  conclusive  as  against  the  Judgment  debtor, 
and  that  he  could  not  now  go  behind  it,  the  defence 
having  been  set  up,  and  then  abandoned.  He  aooord- 
ingly  made  tho  receiving  order.    The  debtor  appealed. 

An  affidavit  by  Williamson  was  filed  in  the  Court  of 
Appeal,  stating  that  Emmott  was  anxious  to  purchase 
horses  to  raoe  on  the  turf,  and  that  Williamson  was  to 
take  the  management  of  them,  and  to  profide  the 
requisite  moneys  for  the  use  of  Emmott,  and  to  receive 
in  return  one-half  of  the  profits,  and  a  memorandum  of 
agreement  to  that  effect  was  drawn  up  on  the  3rd  of 
May,  1883,  by  which  Emmott  was  to  discount  for 
Williamaon  the  debtor's  two  promlaaory  notea  for  £1.000 
and  £500.  Accordingly, Williamson  deposited  with  Emmott 
the  notes  on  behalf  of  one  Mrs.  Jodrell,  who  advanced 
£1,400.  The  affldaTit  atated  that  Emmott  was  well 
aware  that  the  promissory  notes  were  lent  to  Williamson 
by  the  debtor,  and  that  Williamaon  was  not  at  liberty 
to  so  deal  with  them  that  the  debtor  should  ever  be 
called  upon  to  pay  them,  and  so  it  was  arranged  between 
Emmott  and  Williameon  that  Mrs.  Jodrell  should  be 
repaid  out  of  the  profits  of  the  racing,  and  that  the  notes 
should  be  retired,  and  that,  if  there  should  be  a  loss, 
Emmott  would  see  that  the  debtor  was  not  called  upon  to 
pay  the  notes.  The  racing  resulted  in  a  loss.  The 
affidavit  concluded  that  the  promissory  notes  were  only 
dealt  with  by  Williamson  for  the  benefit  and  on  behalf 
of  Emmott,  and  Eounott  was  liable  to  indemnify 
Williamson  and  the  debtor  in  respect  thereof.  In 
answer  to  the  court,  the  debtor's  oounsel  stated  that  the 
debtor  was  prepared  to  make  an  affidavit  that  he  had 
received  no  consideration  for  the  notes. 

Winelow,  Q,Q,,  and  A*  dB,  TerreB^  for  the  appel- 
lant.— It  is  dear  that  a  trustee  in  bankruptcy  can  go 
behind  a  judgment:  Ex  parte  Bryant^  1  Vee,  ft  B.  211 1 
Eva  parte  Mareton,  3  Mont.  &  Ayr.  155,  444  ;  Evi  parte 
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ButUrfiUy  1  Rose,  193  ;  Ex  parte  PreteaU,  1  M.  I),  ft  D. 
199 ;  Ex  parte  Banner^  30  W.  B.  24,  17  Gh.  B.  480. 
It  woald  be  monatroas  to  allow  a  person  vho  has  no 
interest  in  the  estate,  inasmnoh  as  it  maj  tarn  out  at  a 
subsequent  stage  that  the  judgment  debt  will  not  sup- 
port a  proof,  to  force  a  premature  diYislon  of  the  debtor's 
property  on  the  creditors.  In  Ex  parte  Kibble,  23 
W.  B.  433,  L.  B.  10  Ob.  373,  the  court  inquired 
into  the  consideration  for  the  judgment  at  the  instance 
of  the  judgment  debtor  at  the  heaiing  of  the  petition 
for  adjudication.  That  case  is  a  direct  authority  in  sup- 
port of  the  appellant's  contention.  It  is  true  that  there 
the  judgment  went  by  default,  but  that  can  make  no 
difference  in  the  principle  on  which  the  court  will  act. 
The  judgment  of  lindley,  L.J.,  in  Ex  parte  Ititso,  31 
W.  B.  373,  22  Gh.  D.  529,  is  to  the  same  effect.  Oer- 
tain  allegations  were  here  made  which,  if  true,  would 
show  that  there  was  no  debt  at  all  to  support  the 
judgment,  and  those  allegations  ought  to  have  been 
inquired  into. 

B.  Vauglian  WiUiamSy  for  the  petitioning  creditor.—- 
The  court  will  not  go  behind  this  judgment  at  the  instance 
of  the  judgment  debtor  unless  circumstances  are 
brought  before  it  making  out  a  primd  facte  case  of 
fraud  in  the  judgment  creditor  obtaining  the  judg- 
ment.  In  Ex  parte  Mudie,  3  M.  D.  ft  D.  66,  the 
court  lays  down  that  to  enable  a  debtov  to  impeach  a 
judgment  he  must  show  such  equitable  grounds  as 
woiSd  enable  the  Oourt  of  Ohancei7  to  glre  him  relief 
if  he  were  not  a  bankrupt.  But  no  equitable  grounds 
exist  in  the  present  case.  The  debtor  pleaded  these 
Tery  defences,  and  yet  consented  to  judgment,  and  if 
there  were  any  fraud  in  it  he  know  of  that  fraud  at  the 
time  of  the  consent.  How  can  this  debtor  now  be 
heard  to  say  that  the  judgment  debt  is  bad,  especially 
considering  that  by  the  consent  judgment  he  got  a 
month's  time  to  pay  the  amount  P  In  Ex  parte  Kibl^ 
the  judgment  was  by  default,  and  upon  a  debt  made 
Toid  by  statute.  Here  the  case  came  into  courts  and 
the  consent  judgment  is  as  valid  as  if  the  case  had 
been  fought  out  and  the  debtor  had  refused  to  call  his 
witnesses. 

He  also  cited  Ex  parte  Andereon,  14  Q.  B.  D.  606, 
33  W.  B.  Dig.  23,  86.  [Oottok,  L.J.,  referred  to  Ex 
parte  Qriffln,  28  W.  B.  208, 12  Oh.  D.  480.] 

Window^  0.(7.,  replied. 

Lord  EsHiB,  M.B, — ^The  authority  and  power  of  the 
Oourt  of  Bankruptcy  was  vouched  on  the  part  of  the 
judgment  creditor  that  a  receiving  order  should  be 
made  against  the  judgment  debtor,  the  effect  of  which 
would  be  that  the  judgment  debtor  would  be  made  a 
bankrupt.  The  debtor  admitted  the  judgment,  but 
suggested  that  a  receiving  order  ought  not  to  be  made, 
on  the  ground  that  the  alleged  debt  in  respect  of  which 
the  judgment  was  obtained  never  reaUy  existed,  it 
being  founded  on  fraud,  and  that  that  fraud  would  be 
brought  home  to  the  alleged  creditor,  and  so  the  alleged 
creditor  ought  not  to  be  allowed  to  call  that  a  debt 
which  was  not  a  debt  at  all.  The  registrar  was  of 
opinion  that,  because  there  was  a  judgment,  he  could 
not,  whatever  were  the  circumstances  with  regard  to 
the  original  debt,  inquire  into  it^  and  go  behind  the 
judgment  at  that  stage  of  the  proceedings.  The  ques- 
tion is,  was  that  view  right,  and,  if  not,  are  the  circum- 
stancee  here  sufficient  to  enuble  the  court  to  say  that 
such  an  inquiry  ought  to  be  gone  into  P 

The  question  turns  on  section  7,  sub-section  3,  which 
provides  that  if  the  court  is  not  satisfied  with  the  proof 
of  the  petitioning  creditor's  debt — that  is,  in  this  case, 
the  petitioning  creditor's  judgment — or  that  for  other 
sufficient  cause  no  order  ought  to  be  made,  the  court 
may  dismiss  the  petition.  It  was  argued  that,  notwith- 
standing these  wordti  the  BankraptQy  Court  matt  be 


satisfied  if  there  is  a  judgment  obtained  by  the  consent 
of  the  alleged  debtor,  though  it  was  admitted  that  it 
the  judgment  were  obtained  by  default  it  might  b« 
shown  from  the  circumstances  that  the  court  would  not 
be  satisfied  with  that  as  proof. 

The  question,  it  seems  to  me,  is,  not  what  is  the  rigU 
of  .the  debtor  or  of  the  creditor,  bat  whether  the  oourt 
ought  to  exercise  that  great  power  which  deals,  ask 
with  that  debt  alone,  but  with  all  the  debts,  when  it  liai 
the  strongest  grounds  for  belicTing  tliat  there  is  so 
petitioning  creditor's  debt  upon  which  it  ought  to  be  sol 
in  motion.  It  is  not  denied  that  at  a  aabaequent  stsft 
of  the  proceedings,  on  these  allegatioiifl  being  made  at 
the  instance  of  another  creditor,  tliia  inquiry  must  be 
gone  into,  and  if  the  allegations  were  proved  it  wooli 
no  longer  be  considered  a  debt  in  the  Court  of  Bsi^ 
ruptoy.  At  that  stage  the  petitioning  creditor's  dM 
would  be  struck  out,  and  the  Oourt  of  Baakrupt^ 
would  find  itself  in  this  position,  that  it  had  made  a 
receiving  order  on  a  debt  which  tamed  out  to  be  » 
debt  at  all.  The  court  ought  not  to  be  put  intottk 
position  when  the  yery  foundation  of  its  action  is  vik 
away.  It  ought  to  be  allowed  to  inqolre  into  the  nuttej 
in  the  first  instance.  The  case  of  Ex  parte  Kibble  iit| 
direct  authority  of  the  Oourt  of  Appeal  that  under  ssAi 
circumstancea  a  judgment  debt  may  be  inquired  iato  A 
the  instance  of  the  debtor  when  be  ia  disputing  whste 
an  adjudication  ought  to  be  made  or  not.  Not  od; 
is  that  case  a  binding  authority  upon  ns,  but  it  m 
rightly  decided  upon  principle,  and  the  principle  is  thtl 
the  Oourt  of  Bankruptcy  has  a  right  to  see  .that  it  ii 
not  put  in  motion  when  there  is  no  petitioning  creditor'! 
debt  at  all.  I  cannot  help  thinking  that  the  inquiry  al- 
tered into  before  the  decision  was  given  in  Ex  parte  Bikt 
shows  that  the  oourt  was  acting  on  the  same  principle  oi 
which  Ex  parte  Kibble  was  dedded,  though  the  inqsi^ 
was  not  carried  on;  and  the  same  view  was  takes ii 
Ex  parte  PreeooU.  If  eo,  it  ia  not  true  to  aay  that  tiw 
judgment  ought  to  prevent  the  court,  at  the  instigatioB 
of  the  debtor,  from  going  into  the  inquiry  at  tUt 
atage  of  the  prooeedinga ;  and  though  the  debtor,  b/ 
oonaenting  to  the  judgment,  is  estopped  everywhere  else 
from  Baying  that  there  is  no  debt  due,  no  each  ett^PP^ 
is  good  against  the  Court  of  Bankruptcy. 

Now,  when  this  case  came  before  the  Gout  of 
Bankruptcy,  the  judgment  was  a  strong  primSi  /octe 
proof  in  favour  of  the  debt  against  the  judgment  debtor, 
far  stronger  than  in  th  e  case  of  a  j  ndgment  by  default  Bot 
circumstances,  it  was  said,  might  have  been  shown  why 
the  judgment  ought  to  be  disregarded  in  banknpt^* 
If  the  r^istrar  came  to  the  conoluaion  that  the  droosi- 
stanoes  idleged  would  not,  even  if  they  were  all  proved, 
induce  him  to  disregard  the  judgment^  he  ought  to  ignon 
the  aUegationa,  and  refuse  to  hear  the  evidence;  bo^  » 
the  droumstances  are  such  that,  if  proved,  they  voald 
show  that  the  alleged  debt  never  existed,  or  was  a  mere 
fraud,  he  ought  to  refuse  to  make  the  receiving  order 
without  first  inquiring  into  the  truth  of  those  allegations. 
To  hold  the  contrary  would  be  to  hold  that  the  registrar, 
though  he  has  a  strong  suspidon  that  there  is  no  debt 
at  all,  ought  to  make  the  recdving  order.  That  canaot 
be.  The  j  odgment  is  strong  primd  fade  evidence  of  tbe 
debt  as  against  the  allegations  made,  and  the  oourt  mw 
lean  strongly  in  its  favour ;  but  the  hand  of  the  ooart 
is  not  so  tied  that  the  droumstances  may  not  be  Uf 
quired  into.  Putting  the  case  thus,  there  were  b«re 
allegations,  which  are  sworn  to  before  us,  which  toe 
registrar  was  bound  to  inquire  into,  and  if  those  drooio- 
stances  are  proved,  the  petitioning  creditor  ought  not 
to  be  allowed  to  say  that  he  has  a  debt  against  tbe 
debtor. 

Upon  the  authority  of  Ex  parte  Kibble,  the  m^^ 
ought  to  have  heard  the  evidence  on  the  point,  and  tbe 
case  muet  be  remitted  to  him  for  euoh  an  inqulij  to  oe 
held. 
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OOXTBT  OV  A7PB4L. 


Ex  PABTB  LbNMOX. ^DlBHWOOD  V.  AtLIS. 


Oou&T  OF  Appbal. 


OoTTos,  U.— 1^9  M^M  of  the  petitioning  creditor 

for    'having  a  neAmg  order  made  reata  npon  a  debt 

aatebHabed  \j  a  jadgBMot,  and  it  ia  nndiapnted  that,  if 

tbM>e  ia  tbat  deUdoe,  an  aot  of  bankmptoj  haa  been  oom- 

mitted.    ll^kflB  tlM  matter  oame  before  the  regiatrar,  it 

"vauB  atteDptrito  besbown,  on  behalf  of  the  debtor,  that, 

altlMMighttejidgBieDt  had  been  obtained  bj  hia  not 

defendiog  lad  bj  hi*  agreeing  that  an  order  ahonld  be 

made  i^  ptjn«at  of  the  amount,  yot,   in  fact,  the 

peiitiMJif  enditor  bad  obtained  that  Judgment    in 

at  of  a  debt  which  waa  no  debt  at  all,  hia   claim 

r  ftiBBded  on  a  fraud  to  which  he  waa  priTj.     Of 

',  nam  ve  gite  no  opinion  upon  the  facta.    The 

ar    lefued    to     tJlom    that    eWdenoe    to    be 

of  facta  which,  if  eatabliahed,  would  ahow  that 

IkaN  was  ia  laalifty  no  debt  at  all. 

B  haa  baea  long  eatabliahed  that  aa  regarda  proof  a 
««laa  can,  on  behalf  of  the  ereditora,  go  behind  a  jndg- 
ant  aod  ebow  that,  though  primtl/aGie  evidence,  it  doea 
Mt  eatobliah  the  debt ;  and  that  ia  baaed  on  Ihia  prin- 
[  aiple,  that  bo  coUoaiou  of  the  debtor  or  anything  elae 
Faaght  to  pnjadice  the  other  ereditora*  righta,  the  aaaeta 
!  fa  the  bankraptoj  having  to  be  diatributed  amongat  the 
hemd^  cnditora ;  thereby,  aa  Jamea,  L. J.,  aaid,  pre- 
wnitiBg  aham  debta  from  behig  proved.    But  that  prin- 
ciple doea  net  apply  to  the  preaent  caae,  aa  we  are  not 
df aiBng  here  with  the  queation  of  proof,  and  had  it  not 
hewn  for  aothority  on  the  point  I  ahonld  have  felt  oon- 
aideiable  diffiealty  about  it    But,  in  my  opinion,  the 
cdw  of  £x  parte  KihbU  ia  an  authority  that,  for  the 
pnrpoae  ot  deciding  whether  there  ought  to  be  an 
adjDdJeation  or  not,  the  court  will,  at  the  instance  of 
tfa«^  debtor,  enter  into  the  queation  whether  the  facta 
behind  the  jodgraent  are  aufficient  to  aupport  it.    Mr. 
Villiaaifl  laid  that  when  the  queation  ia  one  of  adjudica- 
tion, fai  no  inatance  ought  the  court  to  go  behind  the 
]ndgflient,  unlem  the  debtor  haa  aome  equitable  right  to 
inpcmh  the  judgment,  upon  which  a  court  of  equity 
wodd  gift  hha  relief  if  be  were  not  a  bankrupt,  thereby, 
ailvndcTitindhim,  aoeking  to  introduce  the  rule  of 
tqdtf  npon  tUi  point  into  bankruptcy  law.    I  cannot 
•cetbifprfaiG^in  JSv  parte  Kibble,  for  in  that  caae 
tbeia  wen  bo  gionnda  lor  alleging  any  equity  in  the 
debtor;  ha  made  default,  but  there  waa  no  auggeation 
of  10/  eoncealment  or  anything  of  that  sort.    The  court 
did  laqatre  into  the  queation  whether  the  debt  waa  a 
good  one,  and  it  waa  aatiafled  that  the  debt  upon  which 
tbe  jodgment  waa  obtained  aroae  out  of  tranaactions 
darisg  the  infancy  of  the  debtor,  and  ao  waa  contrary  to 
liv,  and  that  coneequently  the  judgment  did  not  eatab- 
Ittfa  any  raal  debt  to  be  due  from  the  debtor.     Mr. 
Wflliana  tried  to  diatlnguiah  that  caae  on  the  ground 
that  the  court  there  acted  on  the  baaia  that  the  atatute 
pretented  tbe  inmaaotiona  giving  any  good  claim  againat 
the  debtor.    But  that  ia  not  the  principle  on  which  tbe 
eoart  acted.    The  principle  aeema  to  me  to  be  that  now 
•Utad  by  the  Maater  of  the  Bolla.    The  court  haa  a  dla- 
cRtioB  aa  to  whether  it  will  make  a  receiving  order  or 
net,  and  it  ia  aakad  to  make  an  order  which  will  aflect 
tbe  node  fai  which  tbe  other  ereditora  can  enforce  their 
daiaa  against  the  debtor.    Kow,  the  guide  which  the 
vnrt  will  follow  in  the  exerciiie  of  that  discretion  aeema 
to  ae  to  be  that,  if  the  court  is  aatiafled  that  the  claim  ia 
^  Ripeet  of  aometbing  which  givea  tbe  petitioning 
cnfitor  no  right  to  come  in  and  prove  under  the  bank- 
nptey,  tba  court  ought  to  ref oae  to  make  the  receiving 
*f^.  AUegatlona  are  here  made  which,  if  eatabliahed, 
*^  ibow  that  there  waa  no  debt  and  prevent  any 
eliia  it  tbe  bankruptcy  in  respect  of  it,  and  which, 
tbcRlDii,  onght  to  atop  the  court  from  making  tbe  re- 
ceiring  oidcr.    The  caae  muat  go  back  to  the  registrar. 

lamjtt,  L.J. — ^I  am  of  the  aame  opinion.  If  we 
iookedattUa  debt  aa  between  the  jodgment  oreditor 
nd  ttt  Judgment    debtor,  I  can  ace    no    grounds, 


whether  legal  or  equitable,  upon  which  the  judgment 
debtor  would  be  entitled  to  have  that  judgment  aet 
aaide,  or  execution  upon  it  stayed.  But  it  by  no 
means  follows  that  a  judgment  creditor  ia  entitled 
to  have  a  receiving  order  made  againat  hia  judgment 
debtor.  It  ia  a  very  aerioua  thing  to  put  the  Court  of 
Bankruptcy  in  motion,  aerious  to  all  the  other  ereditora* 
and,  by  the  express  language  of  section  7,  sub-section  3, 
of  «he  Bankruptcy  Act,  1888,  the  court  ia  enabled  to  look 
at  the  judgment  debt,  as  I  understand  it.  In  Ex  parte 
Kibble  the  judgment  debtor,  as  here,  had  no  grounds, 
legal  or  equitable,  for  getting  out  of  the  judgment. 
Melliah,  L.J.,  appeara  to  have  had  the  point  I  am  now 
oonaidering  in  hia  mind,  for  he  aayo :  **  The  atatute  in 
effect  plaoea  a  debt  contracted  during  infan<7  in  the 
aame  position  aa  a  gambliagdebt ;  and  a  bill  of  exchange 
given  for  a  gambling  debt  cannot  form  the  ground  for 
an  action.  Even  if  the  debtor  doea  not  plead  that  it 
was  for  a  gambling  debt,  and  leta  judgment  go  againat 
him,  atill  the  Court  of  Bankruptcy  would  go  behind  the 
judgment  and  declare  the  debt  void";  meaning  that, 
though  the  judgment  debtor  could  not  do  it,  the  Court 
of  Bankruptcy  will  not  allow  itaelf  to  be  put  in  motion 
at  the  inatance  of  a  pAraon  who  has  no  inteiest. 
The  oourt  will  not  allow  bankruptcy  proceedings  to  be 
had  recourse  to  for  the  purpose  of  enforcing  debts  which 
are  flctitiona  and  not  real,  even  though  they  are  in  the 
form  of  judgments.  Aa  the  registrar  haa  ref  need  to  go 
into  this  question  at  all,  though  there  were  grounds  of 
suspicion  suggested  to  him  to  show  that  the  debt  waa 
not  really  due,  the  case  muat  be  remitted  to  him. 

Lord  EaHBB,  M.B. — ^The  receiving  order  must  be 
diacharged,  and  the  coats  ot  the  appeal  will  abide  the 
event  of  the  inquiries. 

Appeal  alUmed,  and  ease  remitted. 

Solicitor  for  the  appellant,  H.  FF.  Chatterton» 

O,  F,  Emmott  in  person. 


From  Q.  B.  Div. 


Nov.  6« 


Dasbt^oob  V,  Ayles.  (a.) 


Election  law — Parliament — County  vote—**  Tenement** 
— DweLling'houee — Amendment  of  description  under 
41  &  42  Vict.  c.  26,  «.  28,  sab-eection  13. 

Where  the  nature  of  tlie  qucUifioaiion  of  a  person  on 
the  list  of  parliamentary  voters  ttfos  ^tveti  as  '<^e- 
ment  and  garden"  and  the  description  of  the  qualifying 
proptrty  as  ** part  of  bailiff's  tenement"  the  barriet^ 
amended  the  <pMdifieaium  by  inserting  the  words 
** dweUingmhouae'*  before  ** tenement"  and  omitting 
"  garden.'* 

Held,  that  he  had  power  $otodo,a$no  new  qualiflea" 
Hon  was  introduced,  and  no  infuetice  wa$  done  to  either 
claimant  or  obfector  thereiby,  but  th<U  he  ought  also  to 
have  omitted  tJis  word  **  tenement." 

This  waa  an  appeal  from  the  deciaion  of  the  Divialonal 
Court  of  the  Queen'a  Bendh  Division,  consisting  of  Lord 
Coleridge,  C.J.,  Qrove  and  Cave,  JJ.,  which  reversed 
the  decision  of  tbe  revising  barriater  for  Doraetahire. 

From  the  case  stated  by  the  barrister,  it  appeared 
that  John  Ayles,  the  claimant,  waa  entered  on  tho  liata 
of  the  overaeera  aa  entitled  to  vote  aa  an  inhabitanc 
occupier  of  a  "tenement  and  garden,*'  the  qualifying 
property  being  described  as  <'  part  of  bailiff's  tenement." 
The  barrister  further  stated  that  proof  had  been  given 
before  him  that  the  claimant  was  entitled  to  vote  aa  mi 
inhabitant  occapier  of  a  dwelling-house  for  the  qualify- 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barriater«at*Law. 
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ing  period,  and  that  the  deacriptloa  given  in  the  liats 
had  been  made  solely  by  a  mistake  of  the  overseers. 

The  barrister  decided  that  he  had  power  to  amend 
under  sub-sections  1,  6,  12,  and  13  of  section  28  of 
41  &  42  Yiot.  e.  26,  and  he  expunged  the  words  "  and 
garden  "  from  (he  description  of  the  qualifying  property, 
inserted  the  words  '* dwelling-house"  before  '* tene- 
ment/' and  retained  John  Ayles*  name  on  the  list  of 
Totere.  The  BiriaioDal  Court  reversed  the  decision  of  the 
reviving  barrister,  but  gave  leave  to  appeal. 

Ommpf  Q.C»t  for  the  appellant,  relied  upon  sub- 
section 13  of  41  ft  42  Vict.  c.  26,  a.  28,  urging  that 
the  qualifying  property  had  only  been  more  accurately 
defined  and  had  not  been  materially  altered,  and  that 
the  word  "  tenement "  was  merely  a  general  expression 
which  might  signify  '*  dwelling-house,"  and  was  not 
calculated  to  mislead  anybody. 

FooUf  for  the  respondent. — "  Tenement "  is  the 
proper  word  to  be  used  in  describing  the  occupation 
franchise  in  a  county,  and  is  so  used  in  section  20  of  2  & 
3  Will.  4,  o.  45,  in  30  &  31  Vict.  c.  102,  s.  6,  and  in 
48  Vict.  c.  8,  8.  5,  which  last-named  enactment  refers 
to  the  occupation  as  distinct  from  the  habitation 
franchise.  In  Friend  v.  T<nver$^  31  W.  E.  247,  10 
Q.  B.  B.  879  "  dwelling"  was  changed  to  ^  house,'*  but 
in  that  case  a  dilEerent  species  of  franchise  was  not 
inserted,  as  is  attempted  to  be  done  here. 

Lord  EsHXR,  M.B. — I  am  of  opinion  that,  while  we 
are  obliged  to  say  that  some  limit  must  be  placed  to 
the  powers  of  amendment  which  a  revising  barrister 
possesses,  it  was  the  intention  of  the  Act  of  Parliament 
that  those  powers  should  be  exercised  by  him  to  as 
large  an  extent  as  is  compatible  with  the  rule  that,  so 
far  as  possible,  the  balance  should  be  fairly  held  between 
the  objector  and  the  person  claiming  the  vote.  Where 
he  is  asked  to  do  anything  which  can  be  done  by  him 
within  the  terms  of  the  Act  of  Parliament  which  gives 
the  power,  after  considering  whether  he  has  the  neces- 
sary power,  he  should  consider  whether  he  ought,  in 
fairness  to  the  contending  parties,  to  exercise  that 
power.  We  have  to  consider  whether  the  revising 
barrister  had  power  to  amend  in  this  case,  and  was  it 
fair  that  the  amendment  should  be  made.  If  this  entry 
in  the  overseers'  list  is  to  be  taken  as  a  description  of  a 
qualification  in  a  county  by  reason  of  the  occupation  of 
land  or  of  something  which  exceeds  a  dwelling-house 
qualification,  then  that  is  different  from  the  quaMoation 
attaching  to  residence  in  a  dwelling-house.  If  that  be 
the  case,  the  banister  would  have  bad  no  power  of 
amendment,  for,  if  he  had  amended,  he  would  have 
been  altering  the  nature  of  the  qualification.  But,  if  he 
was  entitled  to  read  the  entry  fairly  as  between  the 
contending  parties,  not  as  describing  a  qualification  by 
reason  of  the  occupation  of  land,  but  as  an  irregular 
description  of  a  dwelling -bouse,  then  he  was  right  in 
amending.  We  must  consider  the  whole  entry  together 
and  the  dreumstsnees  of  the  ease.  It  appears  that 
John  Ayles  did  occupy  part  of  a  house  as  a  dwelling ; 
he  was  probably  employed  on  the  estate  while  in  occu- 
pation of  this  bailifCs  house.  We  are  entitled  to  read 
the  entry  with  that  knowledge.  "Tenement  and 
garden,  part  of  bailiiTs  tenement,"  taUng  the  w<»d 
« tenement,"  according  to  a  vulgar  use  of  the  word,  as 
equivalent  to  small  house,  might  well  be  understood  to 
mean  "a  house  and  garden,  pait  of  bailiff's  house." 
This,  though  an  improper  description  of  the  qualifica- 
tion, is  one  which  the  barrister  was  entitled  to  correct. 
The  objector  could  quite  well  have  gathered  from  the 
description  that  the  qualification  intended  was  the 
occupation  of  part  of  a  house.  We  think,  therefore, 
that  the  barrister  was  right,  but  he  ought  not  to  have 
struck  out  "  garden  "  and  put  in  **  dwelling-house 
tenement."  He  ought  to  have  inserted  the  words^ 
"dwelling-house"  only. 


Ck)noM,  LJ.— I  think  the  leviaiafir  bMrriafeet  had  pom 
to  amend  this  qoaliflcation  by  Inaerting  the  wuds 
<^dwelliig-hoaae."  His  power  waa  liasitcd  to  altering 
the  deeoripUon  to  a  oleaier  definition.  The  words  ossA 
do  not  clearly  define  a  dweUing-honae^  and  as  there  an 
tiro  fmnohisaa— the  dwalling-hoaao  fraaohlaa,  and  that 
alttaohing  to  the  occupation  of  lands  and  tenaments  of  s 
oertain  value — if  the  overseers  have  not  cleady  described 
the  qualification,  the  barrister  may  do  ao.  Tenement, 
according  to  Blackstone,  means  anything  capable  of  bsiag 
holden ;  and,  in  the  vulgar  acceptatioa  of  the  word,  it  ii 
undoubtedly  used  as  equivalent  to  dweUing-hoose. 
Therefore,  I  do  not  think  that  any  new  qualification  hsi 
been  introdooed,  and  that  tha  amendment  was  propsiif 
allowed. 

BowBN,  L.J.,  agreed.  * 

Solicitors,  Field,  Bo90oe,  ^  Oo.;  Qtegcry  A  Co»ttM 
Trevor  Davieif  Sherborne. 


From  Q.  B.  Div. 


JoneSS. 


Baslow  9.  Teal,  (a.) 

Landlord  and  tenant — Yearly  tenancy--' A ffreement  for 
six  montM  notice  to  quit  ^Agricultural  EMinp 
Act,  1883  (46  dk  47  Viet.  e.  61),  «.  33. 

Where  a  utritten  agreement  for  a  yearly  tenancy  prO' 
vided  that  it  should  continue  '*  until  wx  month£  ao(ioe 
ehaU  have  heen  given  by  one  of  the  parUee  in  the  ueuel 
way^* 

Held,  that  section  33  of  the  Agricultural  Holding 
Act^  18i83,  did  not  apply ^  there  being  an  eatpreee  agree- 
ment between  the  parties  as  to  notice,  and  that  a  tiz 
months'  notice  to  quit  Vfas,  therefore,  sufficient  to  deter* 
mine  the  tenancy. 

Judgment  of  Lord  Coleridge,  O.J..  and  Field,  J. 
{reported  15  Q.  B.  />.  403,  33  W.  B.  Dig.  Ii6),affirmed. 

Appeal  from  a  decision  of  the  Queen's  Bench  Bivlsfon 
(Lord  Ooleridge,  C.  J.,  and  Field,  J.),  reported  15  Q.  B.  D* 
403,  33  W.  B.  Dig.  115. 

The  action  was  brought  by  "landlords  agaisit  a 
tenant  to  recover  possession  of  a  farm  which  wss  bdd 
under  a  written  agreement  *'  for  one  whole  year  ftom 
th  6th  of  April,  and  so  on  from  year  to  year  nntH  ^ 
months'  notice  shall  have  been  given  by  one  of  the 
parties  in  the  usual  way."  The  tenant  had  receiTed 
six  months'  notice  on  the  22nd  of  August  to  quit  st 
Lady-day  next  ensuing,  but  he  claimed  to  be  entitled 
to  twelve  months'  notice  under  section  33  of  the  Agri- 
cultural Holdings  Act,  1883.  The  master  made  an 
order  under  order  li,  giving  the  plaintiffs  leave  to  sign 
final  judgment  for  possession  of  the  land,  and,  his 
decision  having  been  affirmed  by  the  judge  at  chambeiS) 
the  defendant  appealed  to  the  Queen's  Bench  PirisioOi 
who  affirmed  the  decisions  of  the  master  and  judge. 

The  defendant  appealed. 

0.  Dodd,  for  the  appellant. 

Proeser,  for  the  respondents. 

The  foUoiring  oases  were  cited  :— Doe  v.  Porter,  8  T. 
B.  13;  Wilkinson  v.  Calvert,  26  W.  B.  829,  3  0.  P.  I^- 
360;  Eighty.  Darby,  1  T.  B.  159;  Morgans.  Davia, 
26  W.  B.  816.  3  0.  P.  D.  260;  Lang  v.  OaU,  1  M-  &  ». 
Ill ;  Bipwell  V.  Knight,  1  Y.  &  0,  (Ex.)  401;  Beg.  Jf- 
Ghawton,  1  Q.  B.  247  j  Simpson  v.  Margiteon,  H  «• 
B.  23. 


(a.)  Beported  bj  F.  B.  FrraaoT  Oowpsr,  Banistsc-at- 
Xawi 
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OorBT  OF  AmA.1. 


"  Thb  Bbllcax&n." 


GOUST  OF  APPBAI. 


I 


Bkett,  11.B. — ^In  this  case  it  is  only  necessary  for  us 
to  constTtie  two  words  in  section  33  of  the  Agricultural 
Holdings  Act,  1883^?is.,  the  words  "  by  law."    In  my 
opinion  the  seelion  appliea  where  there  is  no  express 
stipnUtion  as  to  the  termination  of  the  tenancy,  and 
not  where  there  is  an  express  stipulation.    Where  there 
W  no  expieei  stipolation,  the  mode  of  determining  the 
tenancy  it  gofemed  by  the  law,  and  not  by  the  oon- 
trscr.    Whea  a  tenancy  from  year  to  year  is  created  by 
implkstioa  of  law,  there  most  be  a  half-year*B  notioe  to 
quit ;  if  bo  itzpalation  is  contained  in  the  demise  for  the 
deterniiistion  of  the  tenancy,  a  stipulation  would  be 
inp&fd  by  law  that  it  should  be  determined  by  a  half- 
.  jciff'i  Dotioe.    But  directly  the  parties  haye  agreed  that 
Bhalf'/ear's  notice  shall  be  giren,  that  is  a  stipulation 
vhJefa  does  not  arise  *'  by  law,"  but  by  contract.    It  is  a 
SBBtraetnal  agreement  as  to  notice,  and  therefore  not 
lithin  section  33.    WhercTer  there  is  an  express  con- 
test as  tu  the  time  of  quitting  or  as  to  the  mode  of 
gMng  notioe  to  quit,  the  section  does  not  apply.    It 
therefore  does  not  apply  in  the  present  case,  and  this 
sppeal  must  be  diamissed. 

BifiOJkiL&Ty  L.J. — ^I  am  of  the  same  opinion.    I  am 

not  inclined  to  strain  the  language  of  the  Act  in  order 

to  restrain  freedom  of  contract.    A  half-year's  notioe  is 

neoesMoy  by  law  for  determining  a  tenancy  from  year 

to  ^ear,  tad  the  section  was  meant  to 'apply  where  a 

balf-yeaz's  notice  is  required  by  Implication  of  law,  and 

not  where  it  is  provided  by  the  contract  between  the 

parties.    That  is  the  true  effect  of  the  words  "  by  law." 

niat  was  the  view  of  Lord  Coleridge,  0.  J.,  in  Wilkinson 

T.  Oahtrt    If  the  parties  make  no  express  agreement 

aa  to  notice,  then,  by  reason  of  section  33,   a  year's 

notice  is  neeesMry ;  but  here  the  parties  have  stipulated 

for  a  six  months'  notice,  and  the  mode  of  determining 

the  teaaapy  is  therefore  not  regulated  "  by  law." 

Bowia,  LJ.— I  am  of  the  same  opinion.  The  words 
of  seckMin  33  apply  only  where  the  parties  have  not 
oAerwise  provided.  The  effect  of  the  section  is  to 
convert  the  ordiairy  half-year's  notice  to  determine  a 
yearly  tensn^,  when  such  notioe  arises  by  implication 
of  Jaw,  into  s  year's  notice  to  quit. 

Appeal  ditmitsed. 

SoUoites  for  tiie  j^aintiib,  Bowkngi,  Foy^Tf  A  Ear- 

SoUoiton  for  the  defendant,  J^itman  A  Son, 


Itan  Vtdb.  OiT.  4k  Adm.  Div. 


Nov.  4. 


«  The  BsLLCiiBir."  (a.) 


Pradi»^vdffmeni   ly   consent — Power  to   sa  aside 
ftidgmerA  by  consent  order. 


The  ewmrs  of  the  B.  sued  the  owners  of  t?ie  0.  for  a 

coOMofl.    Ill  Ae  course  of  the  tried  a  eompromiae  wm 

vrieed  ed,  whereupon  the  comi  made  an  order  hy  eon- 

Msl  HeaUtsing  the  action,  induding  a  eounter-ilaim, 

viOMf  ODfls.    The  owners  of  cargo  on  the  B.  then  sued 

tttewKra  of  the  O.  and  oib^ained  a  Judgment  deciaring 

M  iJUpi  io  llame.    The  oumere  of  the  0.  began  a  euit 

^UmHiheir  UdtfOHy  and  paid  the  limitation  fund  into 

CBvt  Btibsejusnily  the  ownere  of  the  B.,   teith  the 

^vsktf  tte  oumsrs  of  the  0.,  obtained  on  eumnumSf 

*"C^  ej/pUeation  to  the  courtf  an  order  in  the  regietry 

Mtfuy  asut  the  fimt  order,  and  made  a  daim  upon  the 

fmiincmU 

E^,  thet  the  eeooftd  order  was  invalid  and  did  not 


(«•)  BapaitBd  l^  O.  A*  Tibabi),  Esq.,  Barriater-at-Law. 


operate  to  set  aside  the  first  order,  which  was  a  judg^ 
ment  of  the  court,  and^  therefore,  that,  ae  the  owners  of 
the  B.  had  no  claim  against  the  owners  of  t?ie  0.,  the 
claim  was  rightly  disallowed. 

Quare,  whether,  in  the  absence  of  fraud,  the  court 
itself  could  have  set  aside  the  first  order. 

Judgment  of  Butt,  J.,  affirmed. 

Appeal  of  the  owners  of  the  ship  BritatMia  Uom  the 
Judgment  of  Butt,  J.,  confirming  a  report  of  tke  regis* 
trar. 

In  July,  1884,  a  collision  occurred  between  the  ships 
Britannia  and  Beilcairn*  An  action  was  subsequently 
brought  in  respect  of  the  collision  by  the  owners  of  The 
Britannia  against  the  owners  of  The  BeUoaim,  and  the 
defendants  set  up  a  counter-claim.  In  the  oouxae  of 
the  trial  a  compromise  was  arranged  by  counsel,  and  the 
fact  having  been  mentioned  to  the  court,  an  cider  by 
consent  was  made  on  November  7,  1884,  whereby  the 
action,  including  the  counter-claim,  was  dismifsed,  with- 
out costs.  The  bills  of  lading  of  TJie  Britannia  con- 
tained exceptions  in  respect  of  the  negligence  of  tfie 
master,  and  the  owners  of  cargo  on  T7te  Britannia  sued 
the  owners  of  The  Bellcaim  for  damages.  On  Januarv 
19,  1885,  Judgment  was  given  in  the  action  that  both 
ships  were  to  blame.  Thereupon  the  owners  of  TJie 
Bdkaim  begsn  a  suit  to  limit  their  liability,  and  paid 
into  court  the  statutory  amount.  The  owners  of  The 
Britannia  then  sought  to  be  relieved  from  the  com- 
promise, and,  without  any  application  to  the  court,  took 
out  a  summons  for  an  order  rescinding  the  order  of 
November  7.  The  owners  of  The  Beltcaim  indorsed 
their  consent  on  the  back  of  the  summons,  and,  on 
March  7,  the  order  was  made  in  the  registry.  Sub- 
sequently, the  owners  of  The  Britannia  made  a  claim 
against  the  fund  in  court  in  the  limitation  suit  in  which 
a  decree  was  made  on  March  31.  The  registrar  made  a 
special  report  disallowing  the  claim,  being  of  opinion 
that  the  order  of  Mareh  7  was  irregular.  The  report 
heving  been  confirmed  by  Butt,  J., 

The  owners  of  The  Britannia  appealed. 

Sir  W,  Phillimore,  and  J.  P,  Atpinall,  for  the  appel* 
lants. — In  a  limitation  suit  anyone  could  sue  who  would 
have  had  a  claim  if  there  had  been  no  auit.  If  the 
owners  of  TT^e  Britannia,  instead  of  claiming  in  the 
limitation  suit,  had  prosecuted  the  original  action,  the 
owners  of  The  BeUcairn  could  not  have  set  up  the  order 
of  November  7,  because  it  would  be  a  good  plea  that 
they  had  consented  to  the  rescission.  Even  if  the  second 
order  did  not  set  aside  the  first,  yet  the  owners  of  The 
Bdlcairn  alone  could  set  up  the  first  order.  There 
having  been  no  decree  In  the  limitation  suit  when  the 
first  order  was  set  aside,  there  were  no  veated  rights  at 
that  time  in  the  fund  in  court. 

Bucknill,  Q,0,,  and  Stubbs,  for  the  respondents.— 
The  first  order  was  made  before  the  court  had  heard  all 
the  case,  therefore  the  order  was  in  the  discretion  of  the 
court.  Therefore,  section  49  of  the  Judicature  Aot, 
1873,  applies,  and,  there  having  been  no  appeal,  the 
order  could  not  be  set  aside.  If  it  was  not  a  ^Usoretion- 
ary  order  it  was  a  Judgment,  and  could  not  be  set  aside 
as  it  was. 

Sir  W.  PhiUimore  replied, 

Lord  EsHEB,  M.B. — ^It  is  dear  that^  if  the  Judgment  of 
the  court  given  in  the  course  of  the  trial,  and,  in  order  to 
end  it,  is  a  valid  and  standing  order,  the  owners  of  The 
Britannia  had  no  valid  claim  against  the  ownecs  o^  The 
Bdkaim,  The  question  is  whether  the  first  osdet  d 
the  court  has  been  set  aside.  I  agree  absolately  srith 
Butt,  J.,  that,  where  at  a  trial  the  couit  gives  a  Judr* 
ment,  altiiough  by  consent  of  the  parties  before  the 
court  at  the  time,  that  is  a  solemn  Judgment  of  the 
court,  and  cannot  be  set  aside  by  a  subsequent  agree' 
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High  Coubt. 


In  &b  a.  W.  Hall  &  Co.  (Limitbd). — In  bb  Tb^fobt. 


HlQK  OOVBX. 


ment  between  the  BoUcitors  or  parties.  It  seems  to  me, 
nt  least,  tbat  the  only  authority  which  coul4  set  aside 
the  first  judgment  would  be  the  court  itself,  with  full 
knowledge  of  the  facts.  But  such  an  order  as  that  in 
question,  obtained  by  the  consent  of  the  parties  or  their 
Holicitors,  is  really  obtained  behind  the  back  of  the 
court.  I  am  strongly  inclined  to  the  opinion  that  the 
registrar,  eyen  if  he  had  known  all  the  facts,  would 
have  bad  no  power  or  jurisdiction  to  alter  the  judgment 
of  the  court,  and  I  doubt  extremely  whether  the  court 
itself  could  have  net  aside  the  judgment  already  given, 
unless  there  was  evidence  that  the  concent  was 
fraudulent.  In  this  case  it  is  dear  that  the  order 
obtained  from  the  registrar  was  Toid.  The  first  order 
was  the  judgment  of  the  oonrt,  and  the  consent  of  the 
parties  that  the  judgment  should  be  withdrawn  would 
not  prerent  the  owners  of  The  Bdlcaim  from  setting  up 
the  original  judgment  as  a  defence  in  an  action  by  the 
owners  of  The  Britannia. 

OoTTON,  L.J. — I  am  of  the  same  opinion.  The  first 
judgment  obtained  by  consent  would  be  an  answer  to 
any  subsequent  action  by  the  owners  of  The  Britannia. 
The  subsequent  order  purported  to  get  rid  of  that 
judgment;  but  that  judgment  could  only  be  set  aside 
by  the  consent  of  the  parties  and  an  order  made  by  the 
court  having  the  facts  before  it.  In  my  opinion,  withoot 
entering  into  the  question  as  to  the  power  of  the  court 
to  set  aside  the  judgment,  if  the  court  had  known  the 
facte  it  would  not  have  set  aside  the  judgment,  because 
it  is  obvious  that  the  object  was  to  prejudice  the  rights 
of  other  parties.  The  subsequent  order  was  obtained 
irregularly,  and  did  not  affect  the  previous  judgment, 
which  barred  the  claim  of  The  Britannia  against  T?ie 
BtHUaim.  I  am,  therefore,  of  opinion  that  the  appeal 
should  be  dismissed. 

LiNDLBT,  L.  J. — I  am  of  the  same  opinion.  J  oannot 
oonoeive  that  any  court,  knowing  the  facts,  would  have 
allowed  that  order  of  Kovember,  1884,  to  have  been  re- 
oinded  by  the  consent  given  in  March,  because  the  object 
was  not  to  benefit  The  Btlkairn  in  any  way,  but  to  bring 
the  other  ship  into  competition  with  the  cargo*owners.  By 
way  of  illustration,  take  the  case  of  an  action  at  common 
law  by  a  creditor  against  an  executor,  the  result  being 
tbat  there  is  a  compromise,  and  the  action  is  dismissed, 
with  costs.  Then  another  creditor  sues  the  executor ; 
could  the  executor  let  in  the  creditor  whose  claim  is 
barred  P    Of  course  he  would  not  be  allowed  to  do  so. 

Appeal  diimi89ed, 

Solidtors  for  the  appellants,  Botterell  d  Boche. 

Solicitors  for  the  respondents,  Stohte,  Saunders,  A 
Stokes. 


i^tg)  Court  of  9u0ttce* 


Ctian.  Div.  ] 
Kay,  J.    J 


Nov.  7. 


A  re  A.  "W.  Haxl  &  Co.  (Limited),  (a.) 

Oompany'-^Winding  up — Voluntary  winding  tip— 
Fdition  for  supervision  order  —  Appearance  by 
company  as  weU  as  liquidator — Oosis. 

Where^  after  the  oommencefment  of  the  voluntary 
winding  up  of  a  company,  a  petition  ia  presented  for 
the  continuance  of  the  winding  up  under  supervision, 
the  company  ought  to  appear  by  the  liquidator,  and  the 
cost$  of  a  separate  appearance  ought  not  to  be  allowed, 

(a,)  Reported  by  Bioinald  Winslow,  Esq.,  Barrister- 
at-Law. 


This  was  a  creditor's  petition  for  the  continuation  o( 
the  voluntary  winding  up  of  the  company  under  the 
suporvision  of  the  court.  The  petition  was  presented  i 
after  the  commencement  of  the  winding  up,  and  was  on.  I 
opposed.  The  company  and  the  liquidator  appeared 
separately,  and  a  question  arose  as  to  the  costs  of  their 
separate  appearanoe. 

Edward  Beaumont,  for  the  petitioner,  referred  to  Ba 
Tyne  and  Wear  Steamship  Owning  Oo,,  before  PeanoD, 
J.  (reported  in  the  Ttmes  of  November  3,  1885],  where 
the  petition  was  presented  before  the  voluntary  windisx 
up. 

n.  Fotsett  Lock  (Under hill  with  him],  for  the 
liquidator,  referred  to  the  order  made  in  Be  Hater  t 
Co,  (Limited),  Palmer's  Company  Precedents,  Scd  ed., 
p.  545. 

Innes  Watson,  for  the  company, 

KeJeewich,  Q.C.,  Herbert  Lake^  and  Stallard,  for 
other  creditors. 

Kay,  J.— The  practice  which  I  follow,  and  to  which  I 
shall  adhere  until  I  am  corrected,  in  oases  where  the 
petition  is  preeouted  after  the  commencemeut  ot  tbi 
voluntary  winding  up,  is  to  allow  only  one  set  d 
costs  as  between  the  company  ^nd  the  liquidator.  The 
company  ought  to  appear  by  the  liquidator,  and  I 
oannot  allow  the  costs  of  a  separate  appearanoe. 

Solicitors,  Finch,  Jennings,  Jt  Finch;  Saundm 
Hawksford,  Bennett,  A  Oo, 


Chan.  Div.  ) 
Kay,  J.    } 


In  re  Thupokt. 

T&APFOBD  V.  BlAXO,    (tf.) 


Not.  S. 


Practiee^Amendment  of  pleadings  after  evidence  put  i» 
^Ord,  28,  r.  1. 

Leave  to  amend  pleadings  ought  to  be  granted,  (ves  <d 
the  Uut  moment,  wherf.  it  is  necessary  to  enable  f^^^ 
to  finally  diepose  of  t?ie  questions  betufeen  the  poriteti  V 
the  party  mtMng  the  application  i4  acting  bonft  fide,  and 
his  opponent  can  be  fully  indemnified  against  any  injvry 
occasioned  to  him  ;  but  such  leave  is  an  indulgence,  and 
ought  only  to  be  granted  on  terms, 

Tlldesley  v.  Harper,  27  W.  B.  249,  10  Oh.  D,  8W. 
followed. 

This  was  a  motion  for  leave  to  amend  the  statement  o( 
daim.  The  plahitiff  claimed  to  be  a  son  of  the  testator, 
who  died  in  France  in  Beoember,  1878,  having  made  s 
will  under  which  the  plaintiff  took  no  benefit  The 
plaintiff  bad  instituted  proceedings  in  the  Swiss  coarti 
at  Zurich,  daiming  that  the  testator  was  a  8«iM 
subject,  and  that  by  Swiss  law  it  was  not  oompcteot 
for  him  to  exclude  the  plaintiff  from  purtldpatlng  in  bit 
property.  Subsequently  the  defendant  obtained  pc^ 
bate  of  the  will  in  England,  and  in  August,  ISSlt  toe 
plaintiff  instituted  the  present  action.  By  the  state- 
ment of  claim,  ddivered  in  February,  1882,  the  pl«innS 
claimed  a  dedaration  that  the  testator  was  a  Swim 
subject,  and  that  the  plaintiff  was  entiUed  to  nioe- 
tenths  of  his  property  notwithstanding  the  will  ^b« 
statement  of  claim  was  afterwards  amended  by  askiog 
for  an  alternative  declaration  that  the  testator  wsi  * 
British  subject  domioUed  in  France,  in  whioh  event  tbo 
plaintiff  daimed  to  be  entitied  by  Frendi  law  to  a 
smaller  share  of  his  property. 

(a)  Beported  by  Bxoinald  Winslow,  Esq.»  Barrister- 
•t-Lftw. 
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High  Ooubt. 


In  Jane,  1832,  a  Jadgmeni  was  given  by  the  oonrt  at 
Zariidi  advene  to  the  plaintiff.  The  plaintiff,  adopting 
(bat  judgment  ae  cofveoty  again  amended  hie  claim  by 
itriking  oat  ell  allegations  that  tha  testator  was  Swiss, 
lelying  only  on  bis  alternative  olaim  under  Frenoh  law. 

Tha  pleadingi  were  closed  in  Jnne,  1883,  the 
evidence  was  eollected  and  filed,  and  the  case  was  set 
dovm  and  ivady  for  trial  in  May,  1885.  There 
vraa  then  pending  an  appeal  from  the  decision  of  the 
court  al  Zazkb,  and  tba  plaintiff,  in  May,  1885,  moved 
in  the  pteseat  action  that  the  hearing  might  be  post- 
poned tor  a  month,  or  until  after  such  appeal  had  been 
decided,  but  hia  motion  was  dismissed.  In  June,  1885, 
theCbnit  of  Appeal  at  Zurich  gave  judgment,  reversing 
the  dedaion  in  the  court  below,  and  holding  that  the 
tef^tefor  waa  a  Swiss  subject,  and  his  property  dis- 
rnbotaUe  according  to  Swiss  law.  On  the  I6rh  of  July, 
188&,  the  plaintiff  took  out  a  summons  in  the  present 
■eCioD  for  leave  to  amend  on  the  footing  of  this  decision, 
by  rretoring  the  allegations  concained  in  his  original 
itatement  of  claim,  and  asking  for  a  declaration  that  the 
testator  waa  a  Swiss  subject.  An  order  was  made  iu 
eharabers  that  this  summons  should  stand  to  the  trial  of 
th«>  AcUoB.  The  plaintiff  now  moved  for  an  order  sub- 
ttantlally  the  same  as  that  abked  for  by  the  summons. 

ICdkewfcA.  Q.C*  and  Curti$  Pricey  appeared  for  the 
plaintiS  In  support  of  the  motion. 

Oraham  Hauiingt,  Q,C,,  and  Naimith,  for  the 
defendant. 

Kay,  J.,  after  reviewing  the  facts  as  set  out  above, 
said  :— The  plaintiff  now  applies  by  motion  for  practically 
the  aaoM  relief  as  he  sought  by  his  summons,  though  his 
motion  eov^a  rather  more  ground,  and  shows  the  par- 
tkpolar  amendmente  he  seeks  to  introduce.    There  having 
been  no  final  order  made  on  the  summons,  the  oourthas 
powsK  to  treat  the  matter  as  a  fresh  application ;  and 
even  U  a  final  order  had  been  made  on  it  the  court  has 
povrer  on  motkA  to  discharge  or  vary  any  order  made  in 
cfaamberr.    The  proceedings  on  the  summons,  therefore, 
do  not  embarrass  me,  and  the  court  has  ample  power  it 
It  thinks  ilt  to  allow  the  amendment  asked.    The  rule  as 
to  amendment  was  laid  down   by  Lord   Bramwell  in 
TU^etUy  v.  Harper,  87  W.  K.  249,  10  Oh.  D.  393  :— 
"  My  practice  has  always  been  to  give  leave  to  amend, 
milfss  I  have  been  satisfied  that  the  party  applying  has 
been  actiDg  nuM  Jlde,  or  by  his  blunder  has  done  some 
injury  to  the  other  side  which  cannot  be  oompensated 
for  bj  costs  or  otherwise."    With  that  I  entirely  con- 
car.    In  the  present  case  it  Is  impossible  not  to  allow 
some  amendment.    It  would  be  very  unsatisfactory  to 
have  the  cane  presented  only  on  one  alternative,  and  to  be 
obliged  to  dtaoilfls  the  action  because  the  other  alternative 
was  not  raised.    In  this  case  the  defendant  can  be  fully 
eompenaated  for  any  injury  occasioned  by  the  amend- 
ment.   The  amendment  must  be  allowed,  but  only  on 
tsnns.    The  granting  of  the  amendment  is  only   an 
indulgence,  and   before  any  amendment  is   made  the 
plaiattff  must  pay  the  taxed  costs  of  the  summons  and 
votion,  and  pay  £300  Into  court  to  secure  any  costs 
^idi  may  be  rendered  nugatory  by  the  amendment, 
ftridence  has  been  collected  on  the  footing  of  the  plead - 
is|r,  tad  much  of  such  evidence  may  turn  out  nugatory 
)a  eoaaeqaence  of  the  amendment,  and  the  costs  of  such 
forts  of  the  evidence  and  of  the  pleadings  as  are  rendered 
M|iloTj  by  the  amendment  must  be  borne  by   the 
P^^iatiS  la  any  event. 

.  MdtotP,  H€aU$  A  Sen  ;  Ooit.  - 


Ohan.  Div. 
Kay,  J. 


Oct.  28. 


In  re   Gabtei. 
Gabter  v.   Gabteb.  (a.) 


Sclicitor'a    Uen^Losa  nf  poasesaion — Debt   barred  by 
statute — Adminiatration  action. 

A  firm  of  aoUcilora  had  a  lien  for  coata  up<m  certain 
dccumenta  in  tJieir  poawtaion.  The  partnerahip  waa 
diawlved  and  the  firm  waa  reconatituted,  Shnrtly  after 
diaaolution  the  doeumanta  in  queation  were  removed 
from  the  office  of  the  firm  by  a  former  partner  witlioui 
their  consent  or  permiaiion, 

Hdd,  that  the  lien  toa^  not  deairoyed, 

A  lien  <a  not  barred  by  the  fact  thai  the  debt  in  reaptct 
of  which  the  lien  ia  claimed  ia  barred,  and  may  be  enforced 
for  the  purpnae  of  obatructin<j  an  adminiatration  action 
if  the  debtor  dtclinea  to  waive  hia  righta  under  theatatule. 

Adjourned  summons. 

The  question  iu  this  sase  was  whether  a  firm  of  soli- 
citors were  entitled  to  a  lien  over  documents  which  had 
been  removed  from  their  possession  withoiit  their  con- 
sent in  respect  of  a  debt  which  had  become  baned  by 
the  Statute  of  Limitations. 

The  firm  of  Norris,  Aliens,  &  Oarter  acted  as  aolioitors 
to  Oharles  Oarter  from  1869  until  his  death  in  1877, 
and  after  his  death  they  were  employed  by  Bobert 
Oarter,  who  was  an  executor,  and  the  surviving  trustee 
of  the  will  of  Oharles  Oarter,  iu  profing  the  will,  and  in 
the  management  of  the  estate.  Robert  Garter,  who  was  a 
brother  of  Oharles  Oarter,  was  a  member  of  the  firm  of 
Norris,  Aliens,  ft  Oarter.  During  such  employment 
several  deeds  and  documents  on  behalf  of  Oharles 
Oarter  or  bis  estate  were  prepared  by  the  firm,  and  a 
large  sum  became  due  to  them  from  Oharles  Oarter*s 
estate  for  costs  and  disbursements.  These  documents 
remained  in  the  posseflsion  of  the  firm  until  the  dissolu- 
tion of  the  partnership. 

In  March,  1881,  Bobert  Oarter  dissolved  the  partner- 
ship by  notice,  but  he  retained  a  room  on  the  premisea 
of  the  firm  till  1888.  He  then  removed  to  Lincoln's- 
inn-  fields,  and  took  with  him  the  deeds  relating  to  Oharles 
Garter's  estate  without  the  consent  or  permission  of  the 
firm.  In  1888  an  action  of  AtUn  v.  Oarter  was  com- 
menced before  Ohitty,  J.,  to  wind  up  the  partnership 
affairs,  and  a  receiver  was  appointed. 

Bobert  Oarter  died  in  September,  188i,  insolvent, 
and  the  present  action  for  the  administration  of  his 
estate  was  commenced.  All  the  deeds  which  were  In 
the  possession  of  Bobert  Oarter  at  the  date  of  bis  death 
had  been  handed  over  to  the  receiver  appointed  In  this 
action,  and  they  BtHl  remained  in  his  cnstody. 

Shortly  before  the  death  of  Robert  Oarter,  an  action 
to  admiiister  Oharles  Garter's  estate  was  commenced 
before  Bacon,  Y.O.,  and  Messrs.  Allen,  the  continuing 
members  of  the  firm  brought  iu  a  claim  against  the 
estate  for  their  costs  and  diBburseroents.  Their  debt 
had  become  barred  by  the  Statute  of  Limitations. 

This  was  an  application  by  the  plaintiffs  and  other 
parties  concerned  in  the  action  to  administer  Oharles 
Garter's  estate  that  the  receiver  of  Bobert  Oarter'a 
estate  might  be  ordered  to  deliver  up  all  documents 
relating  to  Oharles  Cdrter's  estate  for  the  purposes  of 
the  administration. 

The  application  was  opposed  by  the  receiver  appointed 
in  the  partnership  action  of  AUen  v.  Carter^  on  the 
ground  that  the  firm  of  Norris,  Allenf,  &  Oarter  were 
entitled  to  a  lien  on  »uch  documentF. 

The  receiver  of  Bobert  Garter's  estate  did  not  appear. 

Metholdf  for  the  applicants. 

(d.)  Bi*ported  by  U.  B.  Hxmxixq,  Esq.,  Barrlster^at- 
Law. 
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HiokOovk. 


Marey,  for  the  reoeiver  in  the  partnenhip  aotioD,  re- 
ferred to  WaUon  v.  Lyon,  3  W.  B.  543,  7  De  G.  M.  & 
G.  288 ;  and  Dicaa  v.  Stockley,  7  0.  &  P.  587,  to  show 
that  loee  of  posaession  did  not  neoeesarily  deprive  a  aoli- 
oitor  of  hia  lien. 

Methold,  in  reply,  referred  to  QriffUhB  ▼.  CMffiths, 
2  Ha.  587. 

Kat,  J.,  stated  the  faote  above  set  out  np  to  and 
including  the  removal  of  the  dooaments,  and  con- 
tinued : — 

In  this  state  of  things  it  is  left  for  me  to  determine 
whether  there  was  a  lien  or  not.  It  is  admitted  that 
there  were  disbursements  and  other  expenses  incurred 
by  the  firm  on  behalf  of  Charles  Carter  and  his  execu- 
tors after  his  death,  and,  of  course,  up  to  the  moment 
of  losing  possession  they  had  a  solicitor's  lien  upon  these 
documents.  The  first  question  is  whether  the  lien  was 
gone  when  they  lost  possession  of  the  documents.  Let 
us  try  that  question  in  this  way.  Suppose  an  executor, 
a  stranger  to  the  firm,  had  walked  into  the  office,  and 
had  taken  possession  of  deeds  belonging  to  his  testator's 
estate  without  the  consent  of  the  firm,  would  they  have 
lost  their  IfenP  It  seems  to  me  most  certainly  they 
would  not.  I  must  therefore  hdld  that  the  taking  away 
of  these  dooumenti  by  Bobert  Carter  without  the  per- 
mission of  his  late  partners  did  not  destroy  th^  Hen. 
The  next  point  is  this.  It  is  said  that  the  debt  due  to 
the  firm  has  become  barred  by  statute,  and  the  question 
is  whether,  if  the  lien  exists,  the  lien  is  barred  also. 
Assume  the  deeds  to  have  remained  in  the  possession  of 
the  firm,  is  there  any  principle  on  which  the  court 
could  say  that  the  lien  was  barred  P  The  statute  is  a 
statute  for  the  limitation  of  actions,  and  does  not  affect 
lien.  Therefore,  although  the  remedy  by  way  of  action 
is  barred,  in  my  opinion  the  remedy  by  way  of  lien  is 
not  barred.  The  deeds,  in  tmot,  are  in  this  position. 
Bobert  Carter  has  died,  and  there  is  pending  an  action 
for  winding  up  the  partnership  affairs,  and  also  an 
action  for  the  administration  of  his  estate.  The  receiver 
in  the  administration  action  has  taken  from  Bobert 
Carter's  representatives  these  deeds,  and  they  are  there- 
fore in  the  same  position  as  if  they  were  still  in  Bobert 
Carter's  possession.  It  seems  to  me  that  the  lien  is  not 
destroyed,  and  I  think  the  proper  order  for  me  to  make 
will  be  this.  There  is  an  administration  of  the  estate 
of  Charles  Carter,  and  these  doonmento  are  wanted  for 
the  purposes  of  that  action.  In  that  administration 
Messrs.  Allen,  the  oontinning  partners,  hare  brought  in 
a  daim  on  the  estate.  That  claim  will  f  aU  by  reason  of 
the  statute  unless  it  is  suppocted  by  these  doonmenta ; 
and  I  must  leave  it  to  the  persons  who  require  these 
deeds  to  choose  whether  or  not  they  will  abandon  their 
righto  under  the  statute.  If  they  so  elect,  I  will  order 
the  deeds  to  be  given  up  to  them,  sul^eet  to  the  lien  of 
the  firm.  If  not,  I  must  hold  that  the  firm  are  entitled 
to  an  obatmotive  lien  over  the  deeds  until  their  debt  is 
satiflfled. 

Solicitors,  Grossman,  Orossman,  S  Prtchard;  Prior , 
Church,  A  Adams, 


Chan.  Div. 
Chitty,  J. 


I  Kov.  3. 

In  re  Gixlahd  (a  Solicitor).  («.) 


Solicitor's  lien  on  papers — Pavment  into  courlr-^dU» 
diargs  of  lien. 

When  a  solicitor  has  ceased  to  ctet  Jor  a  eZtsnf,  hi 
claims  a  lien  on  the  dienfs  documents  and  papert  fit 
unpaid  costs,  and  the  client  is  tfierehy  ctmsidereSljf 
injured,  the  court  has  Jurisdiction  to  order  the  doe** 
ments  and  papers  to  be  delivered  up  to  the  cUent  ufsn 
payment  hy  him  into  court  of  a  sum  sufficient  to  em^ 
the  coits  of  the  solicitor  and  the  expenses  of  fcuTOlfra. 

This  was  a  summons  by  the  Hull,  Bamsley,  i 
West  Biding  Hallway  and  Dock  Co.,  asking  that  tiie 
respondent,  Mr.  Gkdland,  might  be  ordered  to  deUvsr  a^ 
papers  and  dooumento  in  his  custody  belonging  to  tli% 
company,  upon  payment  by  the  company  of  sooh  a(^ 
of  money  as  the  court  might  think  fit  to  anawer 
amount  to  be  found  due  from  the  company  to 
respondent,  and  for  delivery  by  the  respondent  witU 
fourteen  days  of  his  bill  of  cost«,  and  for  an  <ndsr  \a 
taxation. 

The  question  for  the  dedslon  of  the  ooort  was  whetlMi^ 
under  the  circumstances  of  the  case,  the  respondent  m 
obliged  to  deliver  up  the  documento  and  pspen 
which  he  had  a  lien  for  costa  upon  payment  into  oooift 
by  the  client  of  a  sum  sufficient  to  answer  the  costi  of 
the  respondent  and  the  expenses  of  taxation* 

An  affidavit  by  the  secretary  of  the  railway  compiB] 
was  read,  stating  that  the  company  was  much  injured 
by  the  respondent  keeping  the  company's  documents  sod 
papers,  as  some  of  them  related  to  actions  which  wot 
going  on,  and  others  to  conveyancing  matters,  whiA 
could  not  be  completed  by  the  company  until  tiM 
necessary  documento  and  papers  were  in  their  posssstion, 
and  in  the  meanwhile  the  company  was  threatened  witii 
actions  to  complete  various  purchases  and  sales. 

The  respondent  had  been  solicitor  to  the  oompftny, 
and  had  now  ceased  to  be  their  solicitor.  Bj  ^ 
affidavits,  he  set  up  a  case  that  he  was  entitled  to  iMBiiii 
thefar  solicitor ;  but  this  point  was  regarded  as  uBtODiU* 
by  his  lordship,  and  was  not  argued  in  court. 

The  summons  was  taken  out  in  chambers,  and  lA- 
joumed  into  court  as  a  procedure  summons. 

Phipson  BedUy  for  the  sommons.—  We  are  oflsiing  to 
pay  money  into  court,  and  the  Jnriadletion  of  the  oonzt 
to  order  papers  to  be  delivered  np  is  dear :  In  re  Sesen 
and  WhitHng,  83  Beav.  489;  Be  JewiU,  34  Bsar.  3S ; 
Richards  v.  Plata,  Or.  dc  Ph.  79. 

Bimell  Boherts,  confra.— The  court  has  not  tho 
jurisdiction  contended  for,  and  the  result  of  the  anthoiitiM 
is  that  a  solidtor  may,  to  a  certain  extent,  embarrsai  a 
client  by  retaining  his  papers :  Bozen  v.  SoUand,  4 
My.  ft  Cr.  354 ;  Glutton  v.  Pardon,  Tur.  t  Buss.  801; 
In  re  Faithful,  L.  B.  6  Kq.  325, 16  W.  B.  Oh.  PIg.  W3. 

Phipson  Beale  replied. 

Chittt,  J.— From  the  affidavito,  I  think  it  dear  that  tbs 
company  will  suffer  considerable  injury  if  the  papers  era 
not  ddivered  up.  In  Biehards  v.  Platd  Lord  Cottenham 
evidently  considered  that  the  court  had  jarisdictiQO  to 
order  the  delivery  up  of  papers  by  a  solidtor  to  his  cUent 
in  order  to  prevent  great  hardship.  But  there  are  two  re- 
ported cases  of  Lord  BomiUy's  before  me,  one,  Beffon^* 
Whitting,  and  the  other,  Bs  Jewitt,  Sevan  v.  ^At^s^ 
has  little  bearing  on  the  present  case  except  for  toe 
dictum  of  Lord  Bomilly.  That  dictum  is  as  foUowij 
'*  Where  a  soUdtor  sends  in  his  bill  and  daima  a  statsa 


(a.)  Beported  by  A.  D.  Maglabbt,  BSsq.,  Baniitor-ftt- 
Law. 
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feala&ce  to  be  due  to  him,  the  client  is  entiided,  as  a 

matter  almoat  of  eoene,   to  hare  his  papers  delivered 

CTer  to  Mm  on  ^ptjmeat  of  the  amount  claimed  Into 

court.'*    Kow,  Lord  Bomillj  was  fac|iliar  with  oases  of 

tazaitioQ,  and  X  fite  his  dictum  as  showing  the  practice 

of  the  eoDzt  aeoording  to  his  own  experience.    It  fell 

fxom  hhn  Id  the  jcar  1864,  when  he  had  been  Master  of 

the  Bolk  Cor  a  eonsiderable  time,  and  I  take  it  that  he 

was  thea  tUtng  the  eonise  of  his  own  practice.    In 

Be  Je^m  Loid   Bomilly    again    states    his  practice: 

**  WhoB  a  som  is  daimed  by  a  solicitor  to  be  due  from 

hiniy  ad  nme  ddaj  oecnrs  in  the  taxation  impatable  to 

^e  fsalt  sf  Bo  one,  I  order  the  papers  to  be  delivered 

overnllie  amoont  being  seeared,  and  on  an  nnder- 

tstisg  to  piodnoe  Ibem  as  required  in  the  course  of  the 

The  case  has  been  before  the  court  on  several 

*'  I  tiifnk  Re  JevoiU  is  to  be  treated  as  a  rule  of 

the  coiirt    The  eourt  has  jurisdiction  to  compel  a  solici- 

|.  for  to  deliver  the  papers  in  his  possession  over  to  his  late 

t  upon  the  client  securing  the  solicitor,  by  paying 

»iiTt  a  sum  sufficient  to  meet  his  costs  and  the 

[tf^enses  of  taxation.    Of  course  the  solicitor  is  to  have 

I  to  tiie  papers  f6r  the  purpose  of  making  out  his 

rui  of  costs  and  justifying  h^  charges. 

BoUdton,  A.  B.  Oidman  ;  Brookshank  db  GaUcmd. 


Oian.  Div. 
PeaiBOUyJ. 


Oct.  27. 


A  r$  Hoes. 
Lett  9.  Sewill.  {a.) 


Iferfjajor  and  mortgagee — Mortgage  of  share  of  a 
Veac/kiory — Administration  aeiion^'Interett  in  lieu 
0/  notice— Payn^ii^  out  of  fund  in  court — Dday  in 
«nnpUttoii  s/  order. 

A  lenefidsrjf  mortgaged  her  reversionary  share  in  a 

Udator's  fttatB  wkieh  was  being  administered  by   the 

court    Tie  reversionary  share  fell  into  possession  in 

Sbt/emier,  18&L    On  the  Zlst  of  December,  1884,  the 

inortgager  gave  six  montJis*  notice  in  writing  to  pay  off 

the  mortgage.    By  an  order  made  on  the  further  con^ 

•dereiiom  1/  the  action  in  January y  1885,  certain  funds 

«  oomit  representing  the  mortgagor's  share,  were  carried 

to  a  separate  account.     On  the  2Qth  of  May,  1885,  an 

order  was  made  directing  payment  to  the  mortgagee  of 

the  printipal  money  due  to  her  and  interest  to  the  1st  of 

Jfify.    The  mortgagee  loas  served  with  notice  of  the 

ap^cation^  and  the  order  was  made  in  the  presence  of 

W  soiieitor.     The  order  was  not  completed  on  July 

1,  and  the  mortgagee  did  not  receive  her  money.    She, 

therefore,  took  out  a  summons  claiming  six  months* 

inierfst  in  lieu  of  notice. 

Edd^  thai  the  principle  thoi,  where  the  momy  is  not 
foid  at  the  time  fixed  by  the  notice,  the  mortgagee  is 
ntiU^i  to  six  months*  further  notice,  does  not  apply 
whrt  the  mortgagee  has  consented  to  an  order  directing 
peyeusfif  to  him  of  money  in  courts  and  delay  arises  in 
^ompiding  the  order. 


'        Adjoaned 

'n^  was  an  action  to  administer  the  estate  of  Barnett 
^^  deceased.  Mm.  Oortia  was  entitled  under  the 
^f«*>toi'i«fli  to  a  share  in  the  estate,  subject  to  the 
BIstifeeRstQf  another.  Mrs.  Curtis  and  her  husband 
*>>>8ud  this  reversionary  share  by  a  deed,  dated  the 
^o<  Kofoaber,  1880,  to  Messrs.  Brown  and  Moore  to 
seems  tiis  Rpaym«it  to  them  of  the  snm  of  £1,100  and 
i&tsRst  tiHBMn  at  the  rate  of  seven  per  cent,  per  annum, 

W  Bapofted  bf.Q.  E.  Jamir,  Esq.,  Barrister-at- 
Iaw. 


reducible  to  six  per  cent  on  punctual  payment  on  the  9th 
of  May  and  the  9th  of  Kovember.  No  interest  was 
paid  after  the  9th  of  May,  1884.  The  reversionary 
share  fell  into  possession  in  December,  1884. 

By  an  order  made  on  the  further  conaideratiou  of  the 
action  in  January,  1885,  certain  funds  in  court,  repre- 
senting the  share  of  Mrs.  Oartis  and  others,  were  carried 
over  to  a  separate  account. 

On  the  Slst  of  December,  1884,  the  mortgagors  gave 
the  mortgagees  six  months'  notice  in  writing  that  the 
mortgage  would  be  paid  ofP. 

By  an  order  made  on  the  20th  of  May,  1885,  on  the 
application  of  some  of  the  beneficiaries,  it  was  ordered 
that  out  of  the  moneys  in  court  representing  the  share 
of  Mrs.  Curtis,  the  sum  of  £1,179  Is.  Id.  should  be 
paid  to  the  mortgagees,  being  the  principal  snm  of 
£1,100,  and  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  to  the  1st  of  July,  1885.  The 
mortgagees  were  served  with  notice  of  the  application, 
and  the  order  was  made  in  the  presence  of  their  solici- 
tor. It  was  supposed  at  the  time  the  order  was  made 
that  the  order  would  be  completed  on  the  1st  of 
July  (on  which  day  the  six  months*  notice  expired). 
Some  delay,  however,  occurred  in  drawing  up  the  order, 
and  it  was  not  completed  on  the  Ist  of  July,  and  con- 
sequently the  mor^agees  did  not  receive  their  money. 
The  mortgagees  therefore  took  out  this  summons  for  an 
order  that,  notwithstanding  the  order  of  the  20th  of 
May,  1885,  they  might  be  paid  £1,100  principal  money 
and  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum  from  the  9th  of  May,  1884,  to  the  9th  of  May, 
1885,  and  from  that  date  at  the  rate  of  6  per  cent  per 
annum  to  the  actual  day  of  payment,  and  six  months' 
interest,  in  lieu  of  notice,  at  the  same  rate. 

The  summons  was  adjourned  into  court. 

Coohson,  Q.O.,  in  support  of  the  summons. — When 
notice  is  given  to  pay  off  a  mortgage  on  a  certain  day, 
and  the  money  is  not  paid  on  tiiat  day,  the  mortgagee  is 

entitled  to  a  further  notice. 

Bramwell  Davie,  for  the  mortgagors. — When  a  mort- 
gagee comes  in  and  proves  hie  debt  he  is  not  entitled  to 
any  notice :  Matson  v.  Swift,  5  Jur.  645 ;  Day  v.  Day^ 
10  W.  R.  728. 

Cookson,  Q.C.,  replied.    * 

PxARSON,  J. — This  is  an  application  by  Messrs. 
Brown  &  Moor,  who  are  the  mortgagees  of  the  share  of 
Mrs.  Curtis  in  the  estate  of  Barnett  Moss,  deceased. 
The  estate  is  being  administered  in  this  court,  and  Mrs. 
Curtis'  share  seems  to  be  sufficient  to  satisfy  the  debt. 
On  the  Slst  of  December,  1884,  notice  was  given  on 
behalf  of  Mm.  Curtis  to  pay  off  the  mortgage,  which  I 
held  in  chambers  was  a  good  notice  to  pay  off  on  the 
Ist  of  July,  1885.  That  order  was  submitted  to  by  both 
parties.  Mr.  Moss'  estate  being  ready  for  distribution, 
the  question  arose  as  to  how  much  interest  was  due  on 
the  £1,100.  The  mortgage  was  at  seven  per  cent., 
reducible  to  six  per  cent,  on  punctual  payment,  and 
the  days  of  payment  were  the  9th  of  May  and  the  9th 
of  November.  No  interest  was  paid  on  the  9th  of 
November,  1884,  and  the  consequence  was  that,  if  the 
parties  had  insisted  on  it,  they  could  have  insisted  on 
seven  per  cent,  interest,  at  all  events,  for  that  year ;  the 
parties,  however,  appear  to  have  agreed  upon  interest  at 
the  lower  rate.  On  the  20th  of  May,  1885,  an  order 
was  made  by  me  in  chambers,  in  the  presence  of  Messrs. 
Brown  ft  Moor,  directing  payment  of  the  mortgage  debt 
out  of  the  share  of  Mrs.  Curtis  of  the  fund  in  court. 
It  was  then  assumed  that  the  estate  would  be  clear  on 
July  1,  and  interest  was  calculated  to  that  date.  The 
order  directed  the  sum  of  £1,179  Is.  Id.  to  be  paid  to 
Messrs.  Brown  &  Moor  for  principal  and  interest  to  the 
1st  of  July,  1885.  It  tains  out  ttmH,  owing  to  dlAoiUtieK^ 
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High  Goxtbt. 


In  Ba  Spsvcib.— Ih  ek  Axubmwu. 


HioB  Couir. 


reaDy  and  tralj  the  trade-mArk,  beoaiue  the  rest  that 
follows  is  inerely  puffing,  and  nothing  bat  pnfflng — a 
statement  that  the  mattresses  are  superior  to  any  other 
mattresses  to  be  foand  in  the  world. 

Under  these  circamstancea  I  think  there  ctn  be  no 
doubt  whatever  that,  so  far  as  it  was  a  trade-mark, 
independently  of  that  user  which  is  required  by  the 
section  of  the  Act  of  1876,  it  was  a  trade-mark  that 
belonged  to  Messrs.  Chorlton  &  Ck>.,  as  the  successors  of 
Messrs.  Wood,  and  Messrs.  Wood  ft  Lowe,  and  of  those 
who  took  from  them.  I  think  that  it  is  quite  sufficient 
evidenoe  of  user  to  have  found  that,  at  all  events,  on 
more  than  one  occasion,  they  did  use  that  word  and 
exhibit  it  in  type,  so  to  speak — ^for  that  photograph  is  a 
photograph  of  type — upon  the  goods  which  they  sold. 
Under  these  circumstances,  I  think  there  was  sufficient 
user  to  justify  the  comptroller,  in  1876,  in  entering  this 
as  a  trade-mark  on  the  register.  I  am  very  glad  to  be 
able  to  say  that,  because  my  decision — that  Messrs. 
Chorlton  &  Go.  are  entitled  to  keep  that  trade-mark — is 
in  accordance  with  the  justice  of  the  case. 

All  I  do,  therefore,  is  to  refuse  this  motion,  with  costs. 

Motion  dismiseed,  with  costs. 

Solicitors,  Shaw  A  TremeUen ;  Pritchard,  EngUfidd, 
db  Go, 


Ghaa.  Div. 
Pearson, 


Mv.\ 


June  24 ;  July  14. 

In  re  Sfbkceb. 
Thohab  v.  Spencek.  (a.) 

Married  wman-^AUolute  gift  of  capital^Beetraint 
on  aniieipaiion  and  alienation — Income  of  aecutrnda^ 
titmi, 

A  teitator  gave  hie  real  and  personal  property  to 
tmetees  upon  trust  out  of  the  income  thereof  to  pay  an 
annui^  to  hie  wife  for  life  and  to  accumulate  the 
surplus  income  during  ?ier  life,  and  after  her  death  he 
gave  the  capital  to  hie  children.  And  he  declared  that 
every  gift  in  favour  of  any  female  should  he  for  her  own 
separate  use,  and  without  power  of  anticipation  or 
alienation  during  the  life  of  his  wife.  He  had  six  child- 
ren, two  sorts  and  four  daughters,  of  whom  three  were 
married. 

Held,  tha:t  the  three  married  daughters  were  not 
entitled,  during  the  life  of  the  ^joidow,  with  Tier  consent, 
to  receive  their  shares,  but  could  only  receive  the  income 
of  the  accumulations. 

Adjourned  summons. 

A.  Spencer,  by  will,  after  gi?ing  to  each  of  his  six 
children,  George  Fox  Spencer,  William  Spencer,  Eliza- 
beth Houman  Thomas,  Jane  Fox  Manger,  Kate  Fox 
Orimsou,  and  Louisa  Fox  Spencer,  a  legacy  of  £750, 
devised  and  bequeathed  the  residue  of  his  real  and  per- 
sonal estate  to  trustees  upon  trust  to  convert  into  money 
all  his  estate  exoept  his  freehold  property,  and,  after 
payment  of  his  debts  and  the  legacies  thereinbefore 
bequeathed,  to  invest  the  remainder  as  therein  men- 
tioned, and  out  of  the  income  thereof,  and  the  rents 
and  profits  of  his  freehold  property,  to  pay  to  his  wife 
Jane  Spencer  an  annuity  of  £100  for  life,  and  upon 
further  trust  during  her  life  to  invest  the  surplus  income, 
rents,  and  profits,  and  accumulate  the  same  as  therein 
mentioned ;  and  after  her  death  to  sell  his  said  freehold 
property  and  to  stand  possessed  of  the  proceeds  and  of 
the  investments  and  accumulations  upon  trust  for  his 
said  six  children  in  equal  shares.  And  the  tesUtor 
declared  that  every  bequest,  trust,  or  other  benefit  in 

(a.)  Reported  by  J.  Trustiuk,  Esq.,  Banister- at- Uw. 


that  his  will  in  favour  of  any  female  should  be  for  her 
separate  use,  independently  of  any  hnsband,  and  with- 
out power  of  anticipation  or  alienation  during  the  U(« 
of  his  said  wife. 

This  was  a  summons  by  the  three  married  danghtsn 
for  the  determination  of  the  question  whether  they  wan 
not  entitled  to  the  present  receipt  of  their  shares  aad* 
the  testator's  will  with  the  consent  of  their  motiiw, 
Jane  Spencer,  notwithstanding  the  direction  for  asos> 
mnlation  and  the  restraint  on  alienation  and  antioips* 
tion. 

The  other  three  children  wera  living  at  the  dstsof 
the  summons* 

Ingle  Joyce,  lor  the  rammons. — ^The  pfovision  la 
restraint  of  anticipation  and  alienation  is' ini^pUetbis 
to  a  gift  of  capital,  which  the  donees  would  otbsrwiN 
be  entitled  to  receive  after  providing  for  payment  of  tks 
annuity.  This  case  diifers  from  that  of  In  re  Bewn, 
O'Hdtloran  v.  King,  27  Oh.  D.  ill,  38  W.  B.  Big.  93, 
where  the  proper^  given  to  the  married  woman  wu 
reversionary ;  and  the  judgments  of  Baggallsj  sad 
Cotton,  L.JJ.,  are  influenced  by  that  fact. 

He  also  referred  to  In  re  Ridley,  Budeton  v.  JTby,  IT 
W.  R.  587,  11  Oh.  D.  645. 

Bits,  for  the  trustees. 

Peabson,  J.— The  question  is,  to  what  extent  the 
restriction  on  anticipation  and  alienation  in  the  taiti* 
tor's  will  is  binding.  Neither  the  sons  nor  the  im* 
married  daughter  are  restrained  from  antidpatioD,  and, 
as  there  is  no  gift  over  on  alienation,  they  are  not 
bound  by  the  restriction  on  alienation.  I  think  the 
married  daughters  are  entitled  to  receive  the  income  ai 
it  becomes  due.  According  to  the  ordinary  constrQctioo 
of  a  provision  in  restraint  of  anticipation  the  receipt  of 
income  as  it  beoomes  payable  is  not  regarded  as  antid- 
pation;  and  I  do  not  think  that  the  danghtsn,  v^ 
receiving  what  they  are  entitled  to  reoeive  d€  anno  in 
annum,  can  be  said  to  alienate.  But  T  do  not  think 
that  the  provision  against  alienation  applies  to  iaeooe, 
but  only  to  capital.  My  present  impression  ii  that 
they  are  entitled  to  receive  the  income  as  it  becomes 
payable,  but  not  to  alienate  it ;  but  1  will  consider  more 
carefully  the  case  of  In  re  Bown. 

July  14. — PaABSOir,  J.^I  am  of  opinion  that,  hsfing 
regard  to  the  judgments  of  Baggallay  and  Ootton, L.J J'l 
in  the  ease  of  In  re  Bown,  I  am  bound  to  hold  that  the 
married  daughters  are  not  entitled  during  the  life  of 
their  mother  to  reoeive  any  portion  of  the  capital  eiAer 
of  the  original  shares  or  of  the  accumulations.  They 
are  entitled  only  to  the  income  of  the  securities  in  which 
the  accumulations  are  invested. 

Solicitors,  Tompson,  Pickering,  Styan,  tfe  NeHson. 


Ohan.  Div.  1 
Pearson,  J. ) 


In  re  Andsews. 
Edwaju)8  v.  Bewair.  (a.) 


Jane  S8. 


Married   woman -^  Separate   property-^  Bestraint  on 
anHcipationf  Improper  proceeding — Qotts. 

A  testator  gave  property  to  trustees  on  trust  for  « 
married  woman  for  life^  for  her  separate  use,  vrithout 
power  of  anticipation.  She  instituted  improper  pro- 
ceedings against  the  trustees  without  a  next  friend. 

Held,  that  the  court  had  power  to  give  libertjf  to  th^ 
trustees  to  retain  their  costs  out  of  the  inesme  of  the 

(a.}  £epo?ted  by  J.  Tsuarjuxi  Esq,.  BanMei-ai-Uw. 
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HioH  Ooxrss. 


In  bb  Ahdbxws, — Fobd  v.  Sbbfhard. 


High  Ooubt. 


i0omaii,    wfiwiihiianding    tJ^     restraint    on 

Adjouned  aiBaoBi. 

By  Idi  vfD,  dittd  the  lat  day  of  Febniary,   1885, 

Immm  Aadasn  dtfiaad  and  beqvaalhed  oartain  apaol- 

ted  tmI  and  hwahold  piopeity  to  tniateea  upon  trust 

to  paj  Iha  iaooaM  to  hia  danghter,  Sarah  Edwards,  for 

Ute,  tehvMpmta  met  without  power  of  anticipation, 

aaadafbr  ber  death  upon  trust  for  sale  and  for  division 

oC  tta  pMoeedi  amongst  her  children.    The  testator  also 

la  share  of  the  residue  of  his  estate  to  the 

for  Sarah  Edwards  and  her 


r  died  on  the  6th  of  August,  1884. 
I  Uwards  took  out  an  originating  summons  for 
administration  of  the  real  and  personal 
Y  flklsof  Jaaua  Andrewv.  The  trustees,  who  were  made 
L  Ibdetakdants,  alleged  that  there  would  be  no  residue 
Kifae  estate. 

I  Oa  fha  SOIh  el  JaBuary.  1885,  an  order  was  made  at 
mi^amb&n  for  the  administration  of  the  trusts  of  the 
VMI»  80  fv  as  tiiey  related  to  the  real  and  personal 
f  ^Mlato  of  the  testator  apedfteaUy  de?ised  and  bequeathed 


f  ^  traat  fet  the  plaintiff,  Sarah  Edwards,  and  her  ehil 
'  ^m,  and  direeliag  oertain  aooounta  and  inquiries. 

The  ptssant  sunuMms  was  taken  out  by  Sarah  Ed- 
en the  ISth  of  February,  1885,  asking  that  the 
sting  summons  might  be  reheard  on  further  evid* 
«e^  witik  the  objeet  of  obtaining  general  administra. 
Am  el  the  estate.  The  summons  was  irregular  in  form, 
^  ae  tsehaical  objeetion  was  made.  The  plaintiif 
nsd  without  a  Bczt  friend. 


CoaaU'Sardjf,  Q.C*t  and  Micklem^  for  the  snmmoup. 

Ceoftsoa,  Q.(7.,  and  Methold,  for  the  trustees. 

PUKK,  J.— I  dismiss  the  summons,  with  costs. 

Ooekma,  0.(7.-1  ask  that  the  trustees  should  be 
sDowed  to  letda  their  oosto  out  of  the  income  of  the 
plahitiit 

Oomu-Eardjf,  0.(7.— The  phdntifl  is  restrained  from 


PMimnKf  J.— The  restraint  on  anticipation  is  for  the 
pntsetiOB  of  a  aurried  woman  outside  the  court.  It 
will  not  enable  her  to  do  wrong  in  court.  The 
eont  is  not  fettered  I7  it  in  a  oai  in  which  she  is  not 
wtfflsd  to  its  pioteetion.  It  does  ot  prevent  the  court 
fism  making  an  order  that  her  in  .  ome  shall  be  applied 
hi  payment  of  the  oosta  of  improper  legal  proceedings 
hf  her.  Such  an  order  does  not  enable  her  to  anticipate 
hex  iaeome,  but  takes  it  away  until  she  has  paid  the 
eoste  whidi  she  ought  to  pay.  The  defendants  may 
retain  their  oosts  of  this  summons  for  a  rehearing  out  of 
the  ucome  to  which  the  plaintiff  is  entitled. 

SmMBOfu  diimusedy  tpith  oosti. 

SoHcilofi,  B.  E.  Greenfield;    Remnani^  Penley,  & 
Oratts. 


Q.  B.  DiT.  (Day  and  A.  L.  Smith,  JJ.)  Not.  5. 

FoBB  V.  Shephabd.  (a.) 

Pradice — Writ  of  summone — Defendant  out  of  Jurist 
diction— Suhitituttd  eervice  of  iame  writ  within 
furiadiction—Ord,  6,  rr.  1,  2. 

JVhere  a  writ  has  been  iaeued  for  service  out  of  the 
jurisdiction,  and  the  defendant  is  abroad,  a  judge^  if 
the  aUendant  circumstances  toarrant  substitution^  may 
properly  ordtr  a  copy  of  such  writ  to  be  served  within 
tJie  juriedidion,  although  it  ie  not  in  the  form  tuedfor 
service  within  the  jurisdiction. 

This  was  an  appeal  from  the  order  of  the  judge  at 
chambers,  who  had  directed  that  serrioe  of  a  copy  of  his 
order  and  of  a  copy  of  the  writ  of  summons  in  this  action, 
if  left  with  the  brother  of  the  defendant  at  Manohester, 
should  be  good  and  suifieient  serrioe  of  the  writ  upon 
the  defendant,  and  that  the  defendant  should  have  two 
months'  time  to  appear  after  such  aervioe*  The  facts  are 
stated  in  the  argument. 

F,  Marshall,  for  the  defendant's  brother,  in  sapport 
of  tha  appeal. — ^There  are  several  grounds  on  which 
the  order  should  be  set  aside  {  among  others,  the  writ; 
was  issued  for  service  out  of  the  jurisdiction,  and  the 
alleged  service  on  the  brother  was  effected  within 
the  juriediction.  The  defendant,  at  the  date  of  the 
issue  of  the  writ,  subsequently  thereto,  and  at  the  date 
of  the  alleged  service  on  the  brother,  was  residing  out 
of  the  jurisdiction,  and  is  described  on  the  writ  as 
being  of  Texas.  As  the  writ  was  for  service  out  of  the 
jurisdiction,  the  learned  judge  had  no  power  to  order 
service  of  such  a  writ  within  the  jurisdiction.  The 
defendant  has  been  all  the  time  out  of  the  jurisdiction, 
and  has  not  been  served  with  a  writ  for  service  out 
of  the  jurisdiction  or  with  any  writ.  Order  11  is 
silent  as  to  substituted  service  out  of  the  juris- 
diction. The  brother  of  the  defendant  states  in  his 
affidavit  that  the  defendant  left  England  in  1881 ;  that 
the  defendant  stated  to  him  that  he  did  not  intend  to 
return  to  this  country,  but  to  settle  permanently  abroad ; 
that,  prior  to  the  service  of  the  writ»  he  did  not  know  the 
actual  address  of  the  defendant ;  and  that  any  com- 
munication which  passed  between  them  was,  in  the  first 
instanoe,  through  an  agent  iu  the  State  of  Texas, 
Ord.  6,  rr.  1  and  2,  govern  the  practioe  for  this  and 
similar  oases.  The  plaintiff  should  have  issued  con- 
current writs.  He  did  not  do  so.  Ho  issued  a  writ  for 
service  out  of  the  jurisdiction,  and  afterwards  served  a 
copy  of  the  same  within  the  jurisdiction  by  alleged 
substituted  service.  The  wrong  form  of  writ  was  used. 
The  difference  in  writs  for  within  and  without  the 
jurisdiction  oonsists  in  the  number  of  days  allowed  for 
an  appearanoe,  and  in  the  notice  at  the  end. 

T,  W,  Chitty,  for  the  respondent. 

Dat,  J.— In  my  opinion  the  greater  inolndea  the  lees. 
If  a  writ  within  the  jurisdiction  allows  eight  days  to  the 
defendant  to  put  in  an  appearance,  and  a  writ  without 
the  jurisdiction  allows  the  defendant  two  months  for  the 
same  thing,  there  is  no  difference,  except  that  more 
latitude  is  allowed  to  the  defendant. 

Smith,  J.,  concurred. 

Application  diimiaeed,  with  costs, 

Solioiton  for  the  appellant,  Ohestsr  db  Co.,  for  Ohap- 
man,  Roberts,  A  Beck,  Hanchester. 

Solicitors  for  the  respondent,  Field,  RoicoCf  A  Co, 

■^  ■     -     ,  . 

(a.)  Bepocted  by  Sir  Shbbstob  Babbb,  BandstfiE-at-lAWt 
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HlOB  OOUBT. 


AoAicB  V,  Fox. — Baxib  v.  MoKicouTH  Town  Clirk. 


HioH  Oqq^t. 


Q.  B.  DiT.  Oot.  80. 

Adams  v.  Fox.  (a.) 

EUdion  law — Parh'nmmt'^ Service^ Franchii&-^4A 
Viet,  c  3,  «.  8. 

The  induiiriat  trainer  of  a  worhhouu  occupied  two 
roome  in  tJie  worhhoue'i  building.  The  master  of  the 
worhhoute  reeidtd  in  other  roome,  and  another  room  wae 
Bet  apart  for  the  uee  of  $he  guardiane^  who  franeqfited 
husineee  therein.  It  was  part  of  the  master'e  duty  to 
lock  the  wcrhhouse  gates  at  a  certain  hour  and  to  report 
to  the  gua/rdians  if  the  industrial  trainer  was  out  after 
that  time. 

Held,  that  the  master  of  the  workhouse  was  not  a 
perion  under  whom  the  trainer  served  within  the  mean- 
ing of  48  Viet.  c.  8,  «.  3,  that  the  guardians  could  noi 
he  said  to  reside  in  the  workhouH,  and  that  the  trainer 
urns  entitled  to  the  franchise. 

Thit  waa  an  appeal  from  the  leTiaing  barrieter  for 
the  dtjof  Exeter.  The  caae  stated  by  the  barrister 
waa  to  the  following  efEect : — 

The  daimant  Is  an  industrial  trainer  in  the  parish 
workhonsey  appointed  and  paid  by  the  guardians  of 
the  parish*  He  has  occupied  for  the  qualif  jing  period 
two  rooma  in  the  main  building  of  the  workhouse,  by 
firtue  of  his  employment  as  such  trainer.  There  is  a 
board-room  in  the  same  building  where  the  guardians 
meet  to  transact  business.  The  master  of  the  work- 
house occupies  rooms  there  also.  It  is  part  of  the  duty 
of  the  master  to  receive  the  keys  of  the  workhouse 
gates  from  the  porter  when  they  are  locked  at  night. 
This  takes  place  at  nine  p.m.,  and  the  claimant  is  then 
locked  in.  If  the  claimant  stays  out  after  nine  p.m., 
it  is  the  duty  of  the  master  to  report  him  to  the  guard- 
ians. The  master  has  no  right  to  enter  the  claimant's 
rooms,  and  be  is  not  otherwise  subject  to  the  order 
and  control  of  the  master.  The  revising  barrister  dis- 
allowed the  claim. 

Focte,  for  the  appellant. 

Eon,  B,  Ckieridge^  for  the  respondent. 

Lord  OoumiDOB,  0.  J.— In  this  ease  the  barrister  was 
dearly  wrong.  The  trainer  claimed  to  have  a  vote 
under  section  3  of  the  Bepreeentation  of  the  People  Act, 
1884.  The  words  are,  '^  Where  a  man  inhabits  any 
dwelling-house  by  virtue  of  aoy  office,  service,  or  em- 
ployment, and  the  dwelling-house  is  not  inhabited  by 
any  person  under  whom  such  man  serves  in  snbh  office, 
service,  or  employment,**  he  shall  have  a  vote.  It  ia 
suffldeatly  estoblished  that  a  <' dwelUng-house ''  does 
not  mean  a  separate  dwelling-house,  absolutely  physi- 
cally separated,  nor  even  a  part  of  a  dwelling-house 
structurally  separated,  but  simply  a  part  of  a  dwelling- 
house.  This  tniner  inhabits  a  dweUing-house,  and  by 
virtue  of  his  office.  But  he  does  not  inhabit  a  dwelling- 
house  so  as  to  get  a  vote  if  a  person  under  whom  he 
serves  inhabits  the  same  house.  The  master  also 
occupies  rooms  in  the  workhouse.  He  is  in  a  limited 
aense  the  superior  officer  of  the  appellant-,  because  he 
has  the  duty  of  reportfaag  to  the  guardians  if  the 
appellant  is  out  of  bis  rooms  after  nine  p.m.  But 
even  if  he  does  notice  his  absence  he  cannot  dismiss 
him,  but  can  only  report  him  to  their  common  superior. 
It  Is  clear,  therefore,  that  the  master  of  the  workhouse 
is  not  a  person  under  whom  the  appellant  serves.  The 
board  of  guardians  might  be  such  a  person,  but  they  only 
occupy  a  room  there  for  the  necessary  purpose  of  trans- 
acting their  buslnesa  as  guardians,  and  that  cannot  be 
called  an  inhabitancy  of  the  building.  The  appeal  must 
be  allowed  with  costs. 

Obovb  and  Cavx,  JJ.,  concurred. 

Solidtors,  JSTomtAofi,  for  Friend^  Exeter ;  Fo»  <ft  Co,^ 
1m  E.  db  B»  J.  Fordf  Exeter. 

(a.)  Beported  bj  A.  H.  Todd,  Esq.,  Barristar-at-Law. 


Q.  B.  Div. 


Oot.  SQi 


Baxeb  v.  MomcouTH  Towk  Clkrt.  («.) 

Election  law^Parliammt-^Reeeipt  of  aims^i  WHL 
e.  45. 


By  the  provisions  of  a  charity ,  regulated  hy  a 
of  the  Charity  Commissionere,  a  certain  number  ef  I 
poor  inhabitants  of  a  borough,  who  had  not  been  for  t 
years  in  rtceipt  of  parish  relief,  were  received  istn 
almshouse  where  certain  weekly  paymentt  and  dfl 
henefiti  urere  beeUneed  upon  them.  They  were  Ustk 
be  removed  for  misconduct  and  other  eausee. 

Held,  that  they  had  received  alm$  within  eeetion  Mh 
S  Will,  4,  c.  45,  and  wtre,  therefore,  disqualified  fii 
voting, 

Harrison  v.  Garter,   25  W.  B,  183,  2  C.  P.  D. 
followed. 

This  was  an  appeal  from  the  revlaing  bairistsrfbr 
borough  of  Monmouth. 

From  the  case  stated  by  the  barrister,  it  appeared  I 
Baker,  the  daimant,  was  an  oooopier  of  one  of  the  d 
houses  bdonging  to  the  charity  eatabllshed  at  M 
mouth  by  one  William  Jones.  This  obarity  is  legah 
by  a  scheme  approved  of  by  the  Charity  Commissioaa 
The  portions  of  the  scheme  material  to  this  report 
as  follows  :— 

**  The  dmshouse  buildings  bdonging  to  the  dwl 
shall  be  appropriated  and  used  for  the  oeoupstios 
twenty  almspeople,  ten  of  whom  shall  be  men  ai 
ten  women,  being  respectively  poor  single  penooi 
good  character,  widowers  or  widows,  or  never  bttii 
been  married,  who  shall  have  resided  in  the  toim  < 
borough  of  Monmouth  without  haring  received  ^ 
parochial  relief  during  the  period  of  not  less  than  tf 
years  next  preceding  the  time  of  their  appointmMl 
and  who,  from  age,  ill-health,  accident,  or  infirmity,  di^ 
be  unable  to  maintain  themsdves  by  their  own 
tions.** 

"  There  shdl  be  paid  to  such  alma-person  oat  of  tbe 
charity  such  a  weekly  sum,  bsing  not  less  thsa  dgbt 
shillings,  and  not  more  than  twelve  shilliogt,  avtkiU 
be  fixed  from  time  to  time  by  the  governor*,  sad  etch 
alms-person  shall  be  provided  by  the  govemon  with  t«o 
tons  of  coal  annually  and  with  a  cloth  doak." 

"If  any  alms-person  shall  be  guilty  of  insobriety, 
insubordination,  breach  of  rules,  or  immoral  or  onbe- 
coming  conduct,  or  shdl  in  tbe  opinion  of  tbe  tiiiton 
from  any  cause  become  disqualified  from  retaining  bit 
or  her  appointment  •  •  .  tbe  visitors  mny  nno^ 
such  person.*' 

Objection  was  taken  to  the  name  of  the  appoHsa^ 
before  tbe  banister,  on  the  ground  that  tbe  ooeapstifla 
of  the  dmahouae,  and  recdpt  of  the  weekly  nusi 
aforeadd,  constituted  a  receipt  of  dms  such  as  to  In- 
capacitate him  from  being  registered  as  a  voter.  To* 
barrister  upheld  the  objection  and  expunged  bis  nsma 

Baker  appeded. 

W.  DanieU,  for  the  appellant.— The  receipt  of  the^ 
alma  is  not  within  2  Will.  4,  o.  45,  s.  36,  au  esw^niW 
part  of  the  qudification  for  reception  Into  the  obsrtt/ 
being  that  the  candidate  has  not  received  relief  for  t«o 
years.  The  charity  was  established  for  tbe  beneiit  m 
a  particular  class  of  persons.  Harrison  v.  ^'''^  ' 
W.  B.  182,  2  0.  P.  D.  26,  doee  not  apply,  "bew 
persona  are  really  independent^  and  their  <»b*°^  ,? 
removd  Is  contingent  and  remote.  In  Smith  v.  if^  • 
12  W.  B.  172,  15  0.  B.  N.  a  485,  dms-men  were  bcw 
entitled  to  vote  as  freemen,  though  taking  the  benenw 
of  ail  incorporated  charity.  ^  ..„ 

Fryer  v.  Bodmham,  17  W.  B.  294,  L.  B.  4  0.  P.  6^''' 
waa  also  referred  to. 


(a.)  Beported  by  A.  H.  Todd^  Esq.,  Barrister-at-Uw. 
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Hxan  Oomn. 


ChICBBBTBH  v.  GHIOHBBTn. ^POBBITT  V.  WhITB. 


Coxna  or  Appbal. 


Ho  oomifleL  sppemd  for  the  respondent. 

liord  Couousei^  C.J. — I  am  of  opinion  that  the  daim- 

askt  in  this  ceie  does  eome  vithin  the  Act  of  Parliament 

vMcih  bee  btei  dted,  and  that  he  it  difqnalifled  from 

axcfTcUing  the  friQchiae  by  reason  of  his  receipt  of  alms. 

X  ahallnotrepest  vbat  I  said  in  HafTison  ▼•  CarUr,  but 

1  think  tbatvliat  I  said   in  that  case  applies  to  the 

preaent  sIm.   No  donbt  it  is  a  question  of  oircnm- 

:   It  is  not  merdy  the  receipt  of  eleemosynary 

vbieb  will  disqualify,  for  in  one  sense  fellows  of 

sad  other  persons  who  accept  salaxies  from  en« 

eorporations   are  in   leceipt    of    eleemosynary 

aMDeja.   Again,   there    are  cases  where  persons  in  a 

state  of  extreme  indigence  are  kept  from  the  parish  by 

Ae  sf^eatlon  of  ehnritable  funds.    The  present  case 

iSCBS  to  lie  between  these  two  instances.    But  I  think 

Alt  it  is  within  the  mischief  aimed  at  by  the  Act— 

asmely,  that  those  persons  who  are  in  receipt  of  alms 

ana  net  independent,  and  are,  therefore,  not  qualified  to 

«ofe.     To  be  entitled  to  receive  the  benefits  of  this 

^elarity,  thongh  it  is  essential  that  the  candidate  should 

''■•t  have  received  parochial  relief,  ncTertheless  he  must 

"ia  a  person  who  cannot  maintain  himself. 

Qiova,  J. — I  am  of  the  same  opinion.    The  claimant 

haano  right  to  the  benefits  of  this  charity,  which  are 

iktiibnted  to  persona  of  tbo  poorest  class,  and  I  think 

idls  within  the  principle  laid  down  in  Hartivm 

r        Cin^  J.— I  am  of  the  same  opinion. 

Q^Mn  tat  the  appellant,  OorheU,  Worcester. 


[-   hMB 

f:    iktr 
i     tba< 


PBA.DW.kAdo.  IMt.1  .      ^^ 

Diiome.  J  J*«-  20. 

CeKHESTEB  V,   CHICHEffTEB.    (a.) 

BeriUuivm  suii-^Service — Jurisdiction. 

Sem'ee  abroad  canru,t  le  crdered  in  the  case  of  a 
fd&io»/oramJMgvl  rights. 

The  petitioner  bad  filed  a  petition  praying  for  the 
ittUlBtion  of  coDJagal  rights.  The  marriage  was  al- 
leged to  have  been  solemnized  in  Ireland,  and  the 
eobahitation  waa  at  various  placea  in  England  and  the 
OoDtiBeBt  of  Sarope.  The  citation  and  a  copy  of  the 
petition  were  served  on  the  respondent  at  Dresden. 
The  respondent  appeared  under  protest,  and 
Avlei,  on  her  behalf,  now  moved  that  the  service  of 
tte  dtatlon  and  copy  of  petition  be  set  aside  as  effected 
oat  of  the  Jarlsdiction,  and  cited  Firthraee  v.  Firebrace, 
S8  W.  B.  617,  4  P.  D.  69. 

Bi^ford,  for  the  petitioner,  submitted  that,  by  appear- 
hkg,  the  respondent  has  waived  her  right  to  object. 
Hinnv,  P ,  granted  the  application. 
BoUdtors  for  the  petitioner,  Kaye  <6  Guedalla. 

BoBdtors  for   the  respondenf,   Duncan^    Warren,  cfe 
Qsfdmr. 


(^)  fipported  by  W.  Lbycbstbb,  Esq.,  Barrister-at- 
Lew. 


«ouct  Of  Appeal; 


From  Oban.  Div. 


Nov.  17. 


PORRETT  V,    WniTE.   (tf.) 


Pradice-^Order  for   paymsnt    into   eourt-^Suffldent 
admiwion-^Ord.  32,  r.  6. 

Tilt  plaintiff  and  defendant  wfre  truiUea  of  a  settle^ 
ment^  and  the  defendant,  in  a  Utter  to  the  plaintiff, 
written  before  action  brought,  atated  the  m:inner  in 
which  he  had  dealt  with  a  part  of  the  trust  fund.  Such 
deeding  amounted  to  a  breach  of  truit,  and  the  pUintiff 
thereupon  brougJit  the  action  to  have  the  trusts  of  the 
settlement  executed  and  the  fund  replaced,  and  shortly 
after  iauing  the  vfrit  took  out  a  summons  for  an  order 
on  the  defendant  to  pay  t?ie  amount  into  court,  and 
exhibited  the  letter  to  his  affldavit  in  support  of  the 
summons.  This  affidavit  waa  not  answered  by  tJhS 
defendant. 

Bdd  [affirming  the  'decision  of  Ohitty,  J.),  that  this 
amounted  to  a  sufficient  admission  by  the  defendant 
upon  which  to  order  him  to  bring  the^  amount  into 
court. 

Appeal  from  a  decision  of  Chitty,  J. 

By  an  indenture  of  settlement  of  the  3 let  of  April, 
1881,  certain  funds  were  assigned  by  W.  Meredith  to 
the  plaintiff,  D.  H.  Porrett,  to  be  held  by  him  upon 
trusts  in  favour  of  E.  White  and  her  husband,  J.  White 
(the  defendant),  for  life,  with  remainder  to  their 
children.  The  settlement  contained  a  power  to  invest 
upon  certain  securities  therein  specified. 

By  an  indenture  of  the  17th  of  December,  1883,  the 
defendant,  J.  White,  was  appointed  to  be  a  trustee, 
jointly  with  the  plaintiff,  of  the  above  settlement.  In 
February,  1884,  the  plaintiff  sent  to  the  defendant 
£300,  part  of  the  trust  fund,  for  the  purpose  of  investing 
it  on  mortgage.  The  plaintiff  subsequently  made 
inquiriea  of  the  defendant  as  to  such  investments  ;  and, 
on  the  let  of  July,  1885,  he  received  a  letter  from  the 
defendant  informing  him  that  he  had  bought  with  the 
£300  some  debentures  worth  £200  in  a  limited  company 
(not  within  the  investment  clause  In  the  settlement), 
and  had  put  the  remainder  into  stabling  at  his  own 
house,  which  he  had  built.  The  plaintiff  thereupon 
applied  to  the  defendant  to  replace  the  money,  which  he 
failed  to  do. 

On  the  26th  of  September,  the  plaintiff  issued  the 
writ  in  the  action,  claiming  to  have  the  trusts  of  the 
settlement  executed;  that  the  defendant  might  be 
ordered  to  replace  the  £300 ;  that  he  might  be  removed 
from  being  a  trustee,  and  that  a  new  trustee  might  be 
appointed  in  his  stead  ;  and  for  consequential  relief. 

On  the  6th  of  October,  the  plaintiff  took  out  a  summons 
that  the  defendant  might  be  ordered,  within  four  days, 
to  pay  into  court  the  £300  to  the  credit  of  the  action. 
His  affldavit  in  support  of  the  summons  set  out  the 
above  factn,  the  defendant's  letter  of  the  1st  of  July 
being  made  an  exhibit  thereto. 

On  the  27th  of  Octobet,  an  order  was  made  in  chambere 
on  the  defendant  to  pay  the  money  into  court  within 
seven  dayp. 

The  plaintiff  moved  to  discbarge  this  order  before 
Chitty,  J.,  who,  on  the  6th  of  November,  refused  the 
motion,  with  costs. 

The  defendant  appealed. 

Ashtcn  Cross,  tot  the  appellant.— There  is  no  sufficient 
admission  by  the  appellant  upon  which  to  order  the 
trust  money  to  be  brought  into  court.  Ord.  82,  r.  ^9 
allows  of  judgment  being  given  upon  admissions,  but 

{a,)  Beported  by  H.  F.  Axidbob,  Esq,,  Barrlster-at- 
Law. 
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CbuBT  OF  Appbai. 


Mooo  V.  Olabk« 


Court  op  Appial  ; 


the  only  kinds  of  admissions  mentioned  in  the  order 
(a.)  on  the  pleadings ;  (6.)  in  answer  to  a  notice  to 
admit;  or  (c.)  In  answer  to  interrogatories.  [Bowbn, 
L.J. — Why  should  the  court  be  held  to  be  acting  only 
under  that  order,  and  not  under  its  general  jurisdiction  ?] 
Ohitty,  J.,  following  his  own  decision  in  Hampden  ?. 
.  WalliSy  32  W.  B.  977,  27  Ch.  D.  251,  held  the  admission 
by  letter  sufficient ;  but,  in  FrtemcM  ▼.  Cox,  26  W.  R. 
689,  8  Ch.  D.  148,  where  the  defendant's  not  answering 
an  affidavit  was  held  to  be  a  sufficient  admission  of  the 
facts  stated  in  the  affidavit,  Jessel,  M.R.,  stated  that  the 
orders  did  not  a{>ply,  and  that  he  was  making  a 
precedent.  [Fkt,  L.J. — ^The  order  for  payment  is  not 
final,  or  in  the  nature  of  a  judgment  at  the  hearing.] 

Bardsufdl,  for  the  respondent,  was  not  ctdled  on. 

Sir  J.  Hannbn.— "Whatever  doubt  there  might  have 
been  f  sit  as  to  whether  the  production  of  the  letter  alone 
were  sufficient  to  support  the  order,  that  doubt  is  removed 
by  the  letter  being  embodied  in  an  affidavit  which  has 
not  been  answered.  The  case  is  thus  brought  within 
the  decision  of  the  late  Master  of  the  Bulls  in  Freeman 
V.  Cox,  where  he  held  such  an  admission  to  be  sufficient. 
We  follow  that  decision. 

BowBN,  L.J.— I  concur. 

FaT,  L. J. — ^I  am  of  the  same  opinion,  and  I  am  not 
at  present  prepared  to  hold  that  this  is  not  an  admission 
within  ord.  32,  r.  6. 

Appeal  diemisetdy  with  coeU, 

Solicitors  for  the  appellant,  BUia,  Aftmday,  <t  Bar^ 
irum, 

Solidton  for  the  respondent,  Jaques,  Zayfon,  dl 
Jaquee, 


From  Q.  B.  Biv. 


UoecF  V.  Clabx.  (a.) 


Nov.  17. 


Lcoal  ffovemfneni^Vearf/man^QuaUfteaiion-^A»9eM8' 
mmt  or  raitng^MetropoUe  Management  Aet,  1855 
(18  A  19  Vtct.  0.  120),  $$.  6,  fii-^Poor  Rate  AisesB- 
ment  and  CoUection  Act,  1869  (82  db  88  Vtct.  e.  41), 
$.  3. 

The  defendant  eeparaUly  occupied  a  garden  which 
wa$  JoinUy  rated  vfUh  a  houee  let  to  another  man  at 
£18.  The  d^endant  occupied  nothing  eUe  wilhin  the 
parieh;  hut  he  wae  the  owner  o/eeveral  email  tenemente 
which  were  rented  hy  tenante  whoee  namee  appeared  in 
the  raie^hook  ae  cceupiere*  The  defendant  had  agreed 
with  the  over9eer$,  undtr  the  Poor  Rate  Aeeeeement  Act, 
1869,  e.  3,  to  he  liable  for  the  poor  ratee  aeeeeeed  in 
reepeet  of  tJioee  tenemente,  the  aggregate  rented  of  which 
wae  £68,  and  eo  appeared  in  the  rate-hook* 

In  an  action  againet  the  defendant  under  section  54 
of  the  Metropolit  Management  Act,  1855,  for  having 
acted  ae  a  member  of  a  veetry  in  the  parieh  without 
being  qualified  by  rating  or  occupation  ae  required  by 
eection  6  of  t?Mt  Act, 

Btld,  that  the  defendant  wae  not  qualified  to  act  ae  a 
veetryman^  and  wae,  therefore,  liable,  inaemtich  ae  he 
wae  not  pereonally  aeeeseed  or  rated  ujpon  a  rental  qf 
£40  per  annum  ae  required  by  the  Act, 

Qu»re,  whether,  in  order  to  be  qualified  under  eection 
6,  a  person  must  be  rated  or  aseesied  to  the  specified 
amount  in  respect  of  property  of  which  he  is  himeelf 
the  occupier. 

Judgment  of  Lopes,  J.  [reported  15  Q,  B,  D»  82,  83 
W.  R.  Dig.  136),  afirmed. 


Appeal  of  the  defendant  tfcm  the  jodgmsat  o( 
Lopes,  J.  (reported  15  Q.  B.  D.  82,  33  W.  B,  Dig. 
136). 

The  aotbn  was  to  recover  £100  in  respeet  of  t«o 
penalties  of  £50  under  section  54  of  the  Metxopoib 
Management  Act,  1855,  because  the  defendant  had  oi 
two  occasions  acted  as  member  of  the  Vestry  of  81; 
Leonard,  Shoreditch,  without,  as  the  plaintlil  sll^gsl, 
being  qualified  by  rating  and  oooapation  as  requirsdtf 
that  Act. 

By  section  6  of  the  Act,  "  The  veetry  elected  vnAv 
this  Act  in  any  parish  shall  consist  of  persons  rsisi  or 
assessed  to  the  relief  of  the  poor  upon  a  rental  of  iulf 
less  than  £40  per  annum  ;  and  no  person  shall  be  ospsbb 
of  acting  or  being  elected  as  one  of  such  vestry  for  sif 
parish  unless  he  be  the  occupier  of  a  house,  liadi^ 
tenements,  or  hereditaments  in  suoh  parish,  and  be  nfal 
or  assessed  as  aforesaid  upon  •  such  ^  rental  as  aforeflid 
within  such  parish.     .     .    •** 

By  section  54»  *'  Any  person  who  nets  as  a  member  tf 
any  such  vestry  as  aforesaid  without  being  qualified  If  i 
rating  and  occupation,  as  required  by  this  Act,  Aa! 
for  every  such  offence,  be  liable  to  a  penalty  of  £50." 

The  defendant  separately  occupied  a  garden,  wbiC' 
was  jointly  rated  with  a  honse  let  to  nnother  maa  t 
£18.  The  defendant  occupied  nothing  else  withia  ftl 
parish.  He  waa  the  owner  of  several  email  tensoMl 
which  were  rented  by  tenants  whose  namee  appeared  il 
the  rate-book  as  occupiers.  The  defendant  had  sgisid 
with  the  overseers,  under  the  Poor  Rate  Assessment  M 
1869,  s.  3,  to  be  liable  for  the  poor  rates  asseMdh 
respect  of  those  tenements.  The  aggregate  rentsl  e( 
those  tenements  was  £68,  and  so  appeared  in  the  nte- 
book. 

Lopes,  J.,  gave  judgment  for  the  plaintiff,  being  ■ 
opinion  that  tiie  true  construction  of  section  6  of  tti 
Act  of  1855  was,  that  no  person  was  to  be  qualified  sii 
vestryman  unless  he  was  an  occupier  of  real  proper^  h 
the  parish,  and  was  rated  or  assessed  in  respect  of  inoh 
occupation  in  the  apedfled  amount ;  and,  farther,  tiist 
if  that  was  not  the  right  construction,  yet  the  defendint 
was  not  rated  in  the  required  amount,  the  agreement  vitb 
the  ovefteers  to  pay  the  rates  not  being  eqnivalentiD  hdng 
rated  himself  (see  report  15  Q.  B.  D.  82,  38  W.  B.  !)%• 
136). 

The  defendant  appealed. 

Charles,  Q.C,  said  ^Winch,  for  the  appellant,  ooa* 
tended  that,  by  the  agreement  with  the  overseers,  A* 
appellant  had  become  liable  to  a  public  authority  to  ps/ 
the  assessment  on  the  small  tenements,  and,  thereft»«» 
that  he  was  assessed  within  the  meaning  of  seotion  6, 
and  that  the  oocnpation  of  the  garden  was  a  saffleisnt 
ooenpition. 

They  referred  to  Goodhwo  ▼.  William,  26  W.  B.  m 
3  0.  P.  D.  388. 

Grantham,  Q,C.,  and  BuckniU,  Q,a,  for  the  te* 
spondent,  were  not  oalled  upon. 

Lord  EsHBB,  M.B.— In  this  case  the  action  is  by  s 
common  informer  to  recover  a  penalty  from  the  defend- 
ant undei  section  54  of  the  Metropolis  Manageaisnt 
Act,  1855.  It  is  alleged  that  the  defendant  has  aotod 
as  a  member  of  a  vestry  without  being  qualified  by 
rating  and  occupation,  as  required  by  seetion  6  of  tkst 
Act.  It  is  to  be  taken  that  he  has  occupied  premise* 
within  the  parish.  I  will  presently  deal  with  the  qns*- 
tion  whether  the  occupation  was  such  as  was  meant  bj 
the  Act.  Even  if  so,  still  it  is  said  that  the  defendsnt 
has  not  been  rated.  His  answer  Is  that,  although  be 
has  not  been  rated,  he  is  under  a  liabUity  which  f« 
equivalent  to  his  being  rated— ».<f.,  that  there  has  been 
an  assessment,  in  respect  of  which  he  has  undertsken 


,    ,  topaytherates,  and  it  is  suggested  that  we  ought  to  ssr 

(a.)  Beported  bf  0.  A.  Fiiuia>,  Bsq.,  Barrister«at-Law.  I  that  that  is  equivalent  to  hU  being  rated  as  required  by 


V«l.XX35T. 

m>*.^m.j  THB  WIEKLT  REPORTER. 

«r 

CcnTBTW  Amix. 

Hboo  V.  Olask. 

OouBT  OP  Appbal. 

Bcottcm  54.     Now,  then  was  an  order   made  In  this 
pvtlah.  tmder  tlw  Fbor  Bate  AMieasment  Aot,  )  869,  s.   4» 
'but  it  WBiB  TeKindad  ^  the  Teatry  before  the  transaction 
took  pUna  «itt  Ihe  defendant,  ao  that  it  ia  aa  if  no 
ocdtf  had  ten  mada  1^  the  veatry.    Therefore,  it  waa 
ImpoariUa  aSkr  lot  the  overaeera  to  rate  the  defendant 
orforaBioaatoaonaidertfaat  he  waa  rated  in  reapeot 
ef  the  fniiManfa     Bat  thece  ia  no  power  given  to  the 
oventen  bj  WBtJaa  3  to  rate  the  owner.    Therefore, 
tiie  detadaat  oonld  Boit  be  ratedt  and  itdoea  not  aeem 
to  aa  fiheft  ha  ia  aaaeaaed.    The  onlj  thing  exiating 
I  fiin  and  the  overaeera  ia  the  agreement.    The 
,  hariog  enteted  into  anch  an  agreement,  haa 
m  a  faitoTttan.     In  aeotion  6  the  words  are 
or  aaMHod,"  and  they  apply  to  the  persona, 
Co  nolfaiag  elaok     la   it   poasible  to  distingoish 
mtfag  asid  aaaoaaing,  ao  aa  to  aay  that  a  peraon 
can  be  asaamad  in  n  pariah  withont  being  rated,  and,  if 
aa,  oonld  anch  a  peiaon  aol  aa  a  vestryman  f    It  seems 
to  me  that,  if  the  worda  "  rated  or  assessed "  refer  to 
diffareiit  things,  and  a  person  ean  be  asaessed  without 
balBg   mted,  yon  mnst  look   to  the  plain  words  of 
section  54,  whenee  it  will  be  seen  that  the  fact  of  a 
penon  being  aasessed  without  being  rated  would  not 
qnattfy  him  to  act  as   a  Testryman — that  is,  that  a 
foiatey  weald  be  reoovevable  from  him.    Xi  it  possible 
for  a  Baa  to  be  aaaeased  without  being  rated  P    An 
asaesMMat  seema  to  me  to  speak  of  two  operations. 
Jia^^  ths  sfwseeia  oonsider  what  must  be  the  amount 
of  the  lite  oa  the  whole  parish — that  is,  they  assess  the 
lite  tot  thi  whole  parish ;  in  other  words,  they  con- 
aider,  aod  at  length  determine,  the  amount  required  to 
be  aaissd.     When   they  have    done  that,    they  have 
aasmssd  the  lats^  hot  they  have  not  made  it.    The  n»t 
epenlion  ia  that^  havhag  oaleulated  what  is  to  be  the 
whale  rate,  th«y  hftve  to  calculate  the  aaaoont  to  which 
eadi  penon  is  to  be  rated.    But  that  doea  not  impose 
any  HaUh^  upon  the  person,  lor  the  rate  ia  net  made. 
B«t,  haviag  ssssssed  the  amount,  you  rate  a  peraon  by 
patting  his  aaM)ant  into  the  rale-book.    To  my  mind, 
therslore,  ontil  a  pstaon  has  been  rated,  he  cannot  be 
leallyasMtd  seas  to  be  made  liable  in  any  way  ;  and 
he  oaoaot  he  lated  until  he  has  been  assessed.    The 
two  wvRids,    "mted"    and    "aasesaed,"    describe   the 
opcmtion  which  is  to  make  the  person  liable  to  the  rate, 
lie  aassssing  and  rating  make  him  a  rated  person, 
net  aeems  to  ase  to  show  that,  although  the  words  in 
mstJoa  tf  are  "  lated  or  aaaeased,"  the  proper  reading  is, 
"rated  mud  aaaeaaed  "—that  is,  referring  to  the  one  [ 
openthm.    That  ia  extremely  ettengthened  by  section 
54,  wfaish  AomB  that,  when  it  ia  wanted  to  deal  with 
tke  penon  i^sJnat  whom  the  penalty  ia  ized,  the  one 
weid,  *' rating,"  ia  need.    The  person  cannot  be  rated 
without  being  oaaoasod ;  therefcae,  he  is  not  to  aot  aa  a 
nstiyaum  unless  he  ia  '*  asaessed  and  rated."    That  is 
soiBciaat  to  decide  thia  case,  because  ths  defendant  has 
saly  made  an  agreement  under  section  3  of  tbe  Poor  Bate 
AMSsament  Ac^,  1809,  and  it  is  admitted  that  he  is  not 
tated.    It  ia  not  material  to  decide  the  other  point — 
whether  a  peiaon  mnat  not  only  be  rated,  but  must  also 
oseufy  the  promisee  in  respect  of  which  he  is  rated. 
ThnefoM^  I  give  no  opiaion  as  to  that.    It  ia  only  neoes- 
■17  to  say  baie  that  a  person  who  haa  made  an  agree- 
amtimder  aeotion  3  of  the  Act  is  not  a  person  assessed 
« ttted  or  aaaeased  and  rated  within  the  meaning  of 
•KttoaV  of  the  Aot  iA  1866,  and,  if  such  a  person  acta 
ttimteymaa,  he  la  liable  to  tbe  penalty  enacted  by 


ObfiQi,  Lbl.-^TIiia  aotfen  is  under  a  section  which 
fafases  i  penalty  on  a  person  who  acts  aa  a  vestfyman 
ttym  bsis  owdifled  by  "rating  and  occupation,"  aa 
niaJnl  ky  ttie  Aot  That  allghtly  differs  from  the 
iNtioa  l>|iaalnd  the  onalifleatlon.  0eellon  6  speaks  o| 
MaMs^inMl  er  amfcaaed,"  Win  aeotion  64  we  find 


simply  the  word  ''rated."  I  do  not  deal  with  the 
matter  simply  aa  if  it  depended  upon  tbe  wordi  of  sec^n 
54.  I  think  it  is  a  fair  way  of  dealing  with  the  matter 
to  see  whether  there  is  the  qualiflcatlon  required  by 
section  6 — ^that  is,  whether  there  can  be  an  assessment 
as  distinguished  from  a  rating,  and  whether  that  has 
been  so  in  this  case.  But  I  must  say  that  the  language 
of  section  54,  by  using  only  the  word  "rating,"  as 
desoriptire  of  the  qual&cation  in  aeotion  6,  where  the 
words  are  "rated  or  asaessed,"  does  throw  light  on 
those  words,  because  they  must  be  taken  together,  so 
that  the  person  must  be  rated  and  assessed.  It  is 
necessary,  therefore,  to  oonsider  whether  the  defendant 
can  be  said  to  be  a  person  '*  rated  or  assessed,"  as  re- 
quired by  section  6.  He  has  entered  into  an  agreement 
under  the  Act  of  1889,  under  which  he  is  in  no  way 
rated  or  assessed.  The  occupiers  of  the  small  tenements 
remain  the  persons  rated,  but  the  defendant  entered 
into  an  agreement  to  pay  the  rates  assessed  and  rat^d  on 
the  occupiers,  and,  although  he  is  liable  to  hare  hia 
goods  distrained  for  paym'mt  of  the  rates,  he  is  not  the 
person  rated  or  assessed.  The  persons  rated  or  assessed, 
and  rated  and  assessed  in  respect  of  those  houses,  are 
still  the  occupiers.  When  a  resolution  has  been  passed 
under  section  4,  the  Act  directs  that  the  overseers  shall 
rate  the  owners  instead  of  the  occupiers.  But  thete  is  a 
broad  distinction  between  an  agreement  made  under 
aeotion  3  and  the  oonsequences  of  it,  afi4  the  conse- 
quences of  acting  on  a  resolution  under  section  4.  Here 
it  is  said  there  is  a  distinction  between  assessment  and 
rating,  and  that  the  defendant  is  assessed,  although  he  is 
not  rated,  in  respect  of  these  houses.  If  there  is  such  a 
distinotion,  yet  that  Is  not  enough  to  fulfil  the  qualiflca- 
tion  required  by  section  6,  because  the  vestry  is  to 
consist  of  persons  rated  or  assessed.  The  dafendant 
must  be  a  person  rated  or  aasessed.  That  shows  that 
there  must  be  personal  qualification  in  order  to  comply 
with  that  section.  When  there  is  »n  occupier,  he  is  the 
person  rated^t.0.,  the  rate  is  made  upon  him  in  respect 
of  the  house,  and  the  bouse  is  assessed  at  a  particular 
sum,  the  occupier  being  rated  in  respect  of  that  assess- 
ment. We  find  that  the  preamble  to  the  Act  of  1869 
states:  ''Whereas  it  is  expedient  to  amend  the  law* 
relating  to  the  ooUectlbn  of  poor  rettes  assessed  upon 
occupiers  of  hereditaments  held  for  short  terms,  and  to 
the  making  and  collection  of  the  poor  rate."  That 
shows  that,  in  the  mind  of  tbe  Legislature,  the  aaaess- 
ment  ia  not  only  upon  the  houses,  but  rather  that  it  is 
upon  the  occupiers  in  respect  of  the  houses  they  occu- 
pied. I  am  of  opinion  that  we  cannot  depart  from  that 
which  is  the  obvious  meaning  of  the  language  of  these 
seotlons-^via.,  that  the  qualified  person  most  be  the  one 
who  is  i^asess^d  in  respect  of  tbe  hoaees ;  and  I  think 
that  the  necessary  consequence  is  that  he  ahall  be  rated  in 
respect  of  them.  It  is  not  necessary  to  decide  that  point, 
because  the  defendant  is  not  either  assessed  or  rated  in 
respect  of  these  houaea»  but  has  simply  entered  into  au 
agreement  whereby,  although  not  being  aasessed  or 
rated,  he  has  made  himself  liable  to  pay  that  in  respect 
of  which  his  tenants  are  rated  or  assessed.  I  express  no 
opinion  on  the  other  point  whether  section  6  requires 
the  rating  to  be  in  respect  of  the  premises  of  which  the 
person  is  oeoupler. 

LtNDLBY,  L.J.-^I  am  also  of  opinion  that,  the  judg- 
ment of  Lopes,  J.,  waa  right.  The  question  turns  upon 
the  joint  operation  of  seotiona  6  and  o4  of  the  Metropolis 
Management  Aal,  1855.  It  is  quite  impossible  to  aay 
that  in  point  of  form  this  defendant  is  rated  within  the 
meaning  of  Ihote  sections.  It  ia  aatd  that,  bv  reason 
of  the  use  of  the  ezpreasien,  "  rated  or  assessed,"  he  may 
be  treated  aa  aaaeased  within  section  6«  I  cannot  follow 
that|  because,  although  I  do  follow  the  auggeetion  that 
the  property  la  asaessed  at  a  cettain  value,  and  that  the 
owner  ta  rated  on  that  value,  that  auggeetion  does  not 
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dear  away  the  difflonlty  in  the  langaage  of  section  6. 
I  was  much  strack  with  the  dicnmatance  that  in  leotion 
54,  whioh  deals  with  the  penalty,  the  word  "  assessed  " 
is  left  out.  I  oannot  in  any  way  bring  the  defendant 
within  the  meaning  of  that  section.  He  is  not  rated, 
and  he  is  not  assessed,  if  that  means  anything  different 
from  being  rated.  Therefore,  he  was  not  qaalifled  to 
act  as  a  Testryman,  and  has  incurred  the  penalty.  That 
conclusion  is  strengthened  by  the  circumstance  that, 
under  the  old  Small  Tenements  Act,  13  &  li  Vict.  c. 
99,  8.  6,  it  is  enacted  that,  '*  £? ery  such  owner  so  rated 
as  aforesaid  shall  have  the  same  right  of  appeal  (subject 
to  the  same  conditions)  agaiu^  ratep,  and  the  same  right 
to  Tote  in  vestry,  as  if  he  were  an  occupier  duly  rated 
in  respect  of  the  same  tenement."  Certainly  it  is 
striking  that  no  such  consequence  is  to  be  found  in  the 
Act  which  repeals  to  some  extent  the  other  Act,  the  whole 
of  which  is  repealed  by  the  Statute  Law  BcTision  Act, 
1875.  I  cannot  find  either  in  the  Act  of  1855,  or  in 
that  of  1869,  anything  equivalent  to  section  6  in  13  &  14 
Yiot.  0.  99.  That  is  a  circumstance  to  be  borne  in 
mind,  and  to  be  dealt  with  when  the  point  upon  which 
Lopes,  J.,  decided  the  case  is  raised  for  determination. 
I  will  not  give  an  opinion  as  to  whether  his  decision  on 
that  point  is  correct.  The  appeal  must,  therefore,  be 
dlsmlBsed. 

Appeal  di§m%$»ed. 

Solicitors  for  the  appellant,  J*.  R.  8mHh  db  Son, 

Solidton  for  the  respondent,  BramaU  A  White.        ^ 


From  Frob.  Dir.  k  Adm.  Pir. 


Not.  12. 


"  The  Temple  Bab."  (a.) 

Pradice^Bight  to  trial  hy  fury — Actum  in  rem — Ord. 
36,  f  r.  4,  6,  7. 

CauBee  or  matters  whiehf  previouily  to  the  piBsing  of 
the  Judicature  Act,  could,  without  any  coment  of  partita, 
have  been  tried  without  a  jury,  are  txcluded  from  the 
operation  of  ord.  36,  r.  6,  and  the  partite  are,  therefore, 
not  entitled  as  of  right  to  a  trial  wtth  a  jury.  In  eueh 
eauaee  or  matter  $  an  application  for  a  trial  with  a  jury 
muet  he  made  under  ord,  36,  r.  7,  in  which  ecue  it  ie  in 
tJie  discretion  of  tJie  court  or  fudge  to  grant  fAe  applica- 
tion. 

In  an  action  in  rem  f(>r  neceieariei  for  a  ehip, 
the  trial  w<u  directed  to  be  he/ore  a  Judge  at  the  aainei. 
The  pkkimiff  applied  for  an  order  that  the  action 
sJumld  he  tried  with  a  Jury,  alleging  thai  As  ua$  entitled ^ 
under  ord,  36,  r.  6,  to  such  an  order  a$  of  right,  l^he 
Judge  refused  the  application. 

Held,  that  t?ie  aition  w<u  not  within  ord,  36,  r.  6, 
and  that  the  application  could  onily  he  made  under  rule 
7  of  that  order,  and,  therefore,  the  Judge  would  have  a 
discretion  to  grant  the  application. 

Judgment  of  Butt,  J.,  affirmed. 

Appeal  of  the  plaintiff  from  the  judgment  of  Butt, 
J.,  refusing  to  order  a  ttial  with  a  special  jury. 

The  action  was  in  rem  for  the  price  of  necessaries  in 
respect  of  the  ship  Temple  Bar,  The  defendant 
pleaded  that  the  pliUntiff  had  given  to  the  defendant's 
predecessor  in  title  a  memorandum  stating  that  he  had 
no  claim  against  the  owner  or  mortgagee  of  The  Temple 
Bar  in  respect  of  necessaries,  and  that  he  (the  defend- 
ant) bouguc  the  ship  in  reliance  on  such  memorandnm  ; 
secondly,  that  he  purchased  without  notice  of  the  claim. 

The  district  registrar  at  Liverpool  directed  the  mode 
of  trial  to  be  by  a  judge  alone  at  the  Liverpool  Assises^ 


(a.)  Beported  b^  C«  A.  Febabd,  'Esq.,  Batxifte^-at-I^w, 


On   appeal,  Butt,  J.,  refused   an  applioatioii  bj  tin 
plaintiff  for  a  trial  with  a  special  Jury. 
The  plaintiff  appealed* 

Danekwerte,  for  the  appellant. — ^Thls  is  a  case  wfaieh 
fit  to  be  tried  by  a  jury.  Ord.  36,  r.  6,  applied  to  •) 
actions  in  the  High  Oourt,  and  under  that  rule  a  psrtyi 
entitled,  as  of  right,  to  a  direction  that  the  case  ahsU 
tried  with  a  jury.  If  the  case  also  falls  within  rals  4 
the  party  objecting  to  a  jury  must  satisfy  tbe  court  tiis 
there  are  special  reasons  why  the  case  should  not 
tried  with  a  jury, otherwise  there  is  no  distinction  bstv«e 
4  and  7  (a.)  [Oorroir,  L.J. — The  question  is  whetht 
role  4  does  not  exclude  from  the  operation  of  mis  6sa 
case  which,  before  the  Judicature  Act,  oonld,  without  tt 
consent  of  the  parties,*^have  been  tried  without  a  Jozj. 
It  only  excludes  rule  6  where  the  judge  thinki  i 
desirable  to  direct  the  trial  of  an  isaue  without  t  jnj 
The  effect  of  rule  7  is  simply  that,  when  the  partial  d 
not  choose  to  have  a  trial  with  a  jnry,  the  cause  Is  tob 
tried  by  a  judge. 

The  following  cases  were  cited:  Hunt  v.  Chiwkn 
30  W.  R.  527,  20  Oh.  D.  165  ;  Trower  ▼.  Law  Lf 
Aesurance  Society,  33  W.  B.  647. 

L,  K  Pyke,  for  the  respondent^  was  not  called  on. 

Lord  EsKBK,  M.R.^This  was  an  action  in  rem  broogl 
in  the  Probate,  IMvoroe,  and  Admiralty  Division,  snd  A 
venue  was  laid  at  Liverpool.    If  there  were  no  ott( 
rules,  it  seem  to  me  that  the  action  would  come  v&k 
ord.  36,  r.  7,  and  would  be  tried  without  a  jury,  mis 
an  application  was  made  to  the  oourt  or  a  judf^  wH 
■offloient  cause  were  shown,  would  order  it  to  be  tilfl 
with  a  jury.    But  the  plaintiff  wanted  a  jury,  end  I 
applied  under  ord.  36,  r.  6,  contending  that  the  ]a4| 
had  no  discretion,  and  was  bound  to  make  an  order  tli 
the  case  should  be  tried  by  a  jury.    If  rales  6  sal 
were  the  only  rules,  I  am  inclined  to  think  that  tli 
would  be  so.    But,  in  order  to  prevent  the  appliesti<m  < 
rule  6  to  such  cases,  rule  4  was  first  put  in,  and  tha  tl 
words,  **  in  any  other  cause  or  matter,"  at  the  beginnfnj 
of  rule  6.    This  case  is  one  of  those  described  in  nil0  ^i 
for  it  is  one  which,   previously  to  the  passing  of  ^ 
principal  Act,  could,  without  any  consent  of  pirtiff> 
have  been  tried  without  a  jury.    The  case  being  vithin 
rule  4,  the  words  at  the  commencement  of  rule  6  prefsat 
rule  6  from  applying  to  it.    Therefore,  (^e  appUcatioafot 
a  trial  by  a  jury  could  only  have  been  under  mis  7,  i& 
whioh  case  the  judge  would  have  had  a  discretion,  and  1 
doubt  whether  the  plaintiff  could  hare  satisfied  w« 
burden  of  proof  which  would  have  been  upon  hioi.  The 
importance  of  this  application  of  rnles  4  and  6  to  osniei 
in  the  Admiralty  Division  U  that,  if  the  oontenUonol  the 
plaintiff  were  tme,  either  party  in  a  ooUision  setioB 
brought  in  the  Admiralty  Oourt  in  London  migbt  iniw 
upon  the  judge  trying  the  case  with  a  jury.    To  V^^ 
that  rule  4  was  made.    The  plaintiff  m'l^  now,  if  he 
choosesy  apply  to  the  judge  at  Liverpool ;  bat  I  thioK 
that  the  application  would  be  refused.    If  ^^^  ^ 
ground  for  saying  that  the  assistance  of  assessors  wools 
be  advantageous,  I  think  the  judge  at  Liverpool  ooal<l>p 
try  the  action.    But  that  would  be  as  he  would  tbioX 
fit,  because  the  application  would  be  under  rule  7.  I^« 
therefore,  of  opinion  that  the  appeal  must  be  dismie»ed. 

OorroN,  L.J. — I  am  of  the  same  opinion.  ^  "^ 
with  tbe  construction  which  the  Master  of  the  Bolls  htf 
put  upon  the  rules.  It  was  contended  that  under  rule 
6  a  party  has  a  positive  right  to  have  a  trial  by  s  JsiT. 
But  in  what  cases  does  that  apply  P  The  rule  ie  iotro- 
doced  by  the  words,  "In  any  other  cause  or  »•***'• 
It  is  necessary  to  inquire  what  those  words  refer  «b. 
They  refer  to  causes  or  matters  in  which  either  psrtJ 
has  a  light  to  have  his  case  tried  by  a  jury,  and,  there- 
fore, they  exclude  other  causes  or  matters.  IW 
^  exclude  oases  Ftthia  rqle  ^,    Kale  4  mentions  cao^p 
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or  mattenirbidk, Mora  the  pasdiig  of  the  Judicature 

Acta,  could,  iritbooft  eny  ooneent  of  partiea,  hare  been 

tried  'without  a  jmj,      Thezefoie  all  suoh  oauiea  or 

mattaxs  are  ezdnded  from  rule  6.    Therefore,  although 

««  legardi  caasci  or  matters  within  rule  6  there  is  a 

light  to  haie  an  order  for  a  trial  with  a  jury,  there  ie  no 

auch  iiglit  in  any  caoae  or  matter  which  la  excluded 

from  thatniebythe  worda, "  in  any  other  oauae  or  matter.*' 

It  is  aaid  that  if  that  is  so  rule  4  ia  uaeleaa.    There  ia 

some  difiaQlfty  aa  to    that,  but  it  might  have  been 

intradaeii  by  way  of  precaution  to  proYide  for  mattere 

mliidk  voaM  aeem  to  come  under  rule  6.     But  T  am 

mHtalj  of  opinion  that   actions    of    thia   hind  are 

odadad  bom  role  6.    Beliance  was  placed  on  Hunt  t. 

(Bamkn,  which  waa  a  deoiaion  under  the  previoua 

lalaf,  which  were  entirely  diflerent.    The  old  rule  3 

fan  a  right  to  any  person  to  have  a  jury  in  all  oasea.  in 

vlidi  he  wiahed  to ;  and  then  a  subaequent  proTiaion 

aaabled  the  cuurt  in  certain  drcnmatances  to  take  away 

ftat  right.    Bat  rule  6  here  ia  rery  diflerent,  for  the 

cffaet  of  it  ia  that,  primdfaeUy  matters  are  to  be  tried 

without  a  jury,  and  then  the  rule  preservea  to  partiea  in 

aalioBs,  which  formerly  could  not  have  been  tried  with- 

oat  a  jury,  a  right  to  have  an  order  that  they  ahall  be 

tried  with  a  jury.    But  there  ia  no  auch  right  in  thla 

aaae  in  an  action  which,  before  the  passing  of  the 

Iwdleatcie  Acta,  could,  without  the  consent  of  the  partiea, 

have  been  tried  without  a  jury. 

LmiiBT,  J. — I  am  of  the  aame  opinion.    Bulea  2  to 

7  fora  a  little  group  of  themaeWea,  and  they  must  all  be 

ye$d  in  ocder  that  any  one  of  tbem  may  be  understood. 

In  Older  to  understand    them,   the    atate    of   tbings 

rAUsi^  before  the  rules  were  passed  must  be  borne,  in 

ailnd.    There  were  two  classes  of  actions.      The  first 

daaa  conaiated  of  actions  in  which  either  party  was 

entitled  to  haTc  a  jnr/ ;  and  thus  included  most  old 

imiiiua  kw  actiona.      The  second  dass  counted  of 

sdionslnwludi  the  parties  were  not  entitled  to  a  jury, 

iudadmg  the  bulk  of  chancery  and  admiridty  actions. 

Therefeie  it  was  necessary  to  proyide  for  both  sorts  of 

actioBfr    On  looUng  at  the  rules  it  is  found  that  where 

then  waa  fonneriy  a  right  to  have  a  jury  there  ia  that 

i%kt  now,  tboogh  there   is    aome    difference  in  the 

aarhfaeij.     We  are  now   dealing  with   the  class  of 

setioas  in  which  there  was  no  right  to  a  jury.    The 

^uestioo  is  whether  the  rul^s  haYc  given  a  right  to  a 

jaiy  in  all  cases.  For  the  appellants  it  was  argued  that 

nie  6  is  applicable  to  both  classes  of  actions.     That 

rule  begina  with  the  words,  "In  any  ether  oause  or 

matter."    "Other"  than  whabP     That  refers  back  to 

the  antecedent  rules.    The  whole  difQoulty  vanishes  if 

nde    4    is    read    in    this    way,  "In  any  oause   or 

natter  whieh,  previously  to  the  passing  of  the  principal 

Act,  could,  without  any  oonsent  of  parties,  have  been 

tried  without  a  jury,  the  court  or  a  judge  may,  if  it 

shall  be  desirable,  direct  a  trial  without  a  jury,''  &c. 

Therefore  cases  where  the  parties  could  not  have  had  a 

jary  are  ezdnded  from  rule  6.    It  follows,  therefore, 

that  this  is  a  case  within  rule  7.    That  rule  consists  of 

two  parts,  by   the    first   of    which   the    court    or   a 

Jodge  may  allow  a  trial  vrith  a  jury  eren  in  oases 

vbere,  before  the  Judicature  Acts,  there  was  no  right  to 

a  ]uy.    In  this  case  there  was  no  such  right,  though 

Steves  power  for  the  judge  to  direct  a  trial  with  a 

lv7,  bot,  in  my  opinion,  there  are  no  reasons  why  he 

■bnUdioio. 

^Tt^  dumi^aecL 

fioficitoiB  for  the  appellant,  Oregortf,  Eowdiffe^  dk  Co, 

fio&iton  for  the  respondents,  Fritchard  &  Son. 


Ktgl    (Boutt    of    W^^^titt. 
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Nov.  6. 


CiJOtK  V.  WfiAt.  {a.) 


Praeiic9^Joinder  of  causes  of  action^  Beoovery  of  land 
'^Counter 'daim^ Issue  joined^Leave  io  amend-^ 
B.  flf.  C,  1883,  ord.  18,  r .  2 ;  ord.  28,  rr.  I,  8, 

In  an  adion  for  specific  performance  of  an  agreement 
io  grant  a  leas9  and  buUd  a  house,  issue  had  been 
joined',  the  pleadings  showed  no  real  dispute  between  the 
parties,  and  the  action  had  beni  sd  down  for  trial. 
The  plaintiff  had  taJcm  poiteesion  under  the  agrees 
tncnt. 

Bddy  that  leave  ought  not  to  he  ghsn  io  the  defendant 
to  amend  his  counter-claim  by  adding  therdo  a  daim 
for  recovery  of  the  land  agreed  to  be  let. 

Adjoamed  summons. 

This  was  au  application  by  the  defendant  for  liberty 
to  amend  his  statement  of  defence  and  counter-claim 
by  adding  a  claim  for  the  recovery  of  land. 

The  statement  of  claim,  which  was  delivered  on  the 
9th  of  February,  1885,  asked  for  specific  performance 
of  an  agreement  to  grant  a  lease  of  a  brickfield,  and 
to  build  a  house  for  the  plaintiff,  who  had  taken  posses- 
sion under  the  agreement. 

Tlie  defendant  delivered  his  defence  on  the  *10th 
of  March,  admlting  the  agreement  and  facts,  and 
stating  that  he  was  quite  ready  to  grant  the  lease  and 
build  the  house  if  required  to  do  so.  He  also  filed  a 
counter-daim  for  payment  of  £100  for  rents  and  royal- 
ties, and  £18  for  work  done. 

By  his  reply  and  defence  to  the  oounter-olaim,  de- 
livered on  the  81st  of  March,  the  plaintiff  joined  issue 
on  the  defence,  except  so  far  as  it  admitted  the  state- 
ments io  tbe  claim,  and,  further,  denied  that  he  had 
cTer  refused  to  pay  the  sums  mentioned. 

On  the  20th  of  April,  a  rejoinder  of  issue  by  the 
defendant  was  delivered. 

On  the  6th  of  June,  the  plaintiff  gave  notice  of  trial 
for  the  19  th  of  tbe  same  month. 

On  the  22nd  of  July,  the  summons  was  issued  with 
the  object  of  inserting  in  the  counter-daim  a  claim 
to  re-enter  for  breach  of  the  covenants  in  the  agree- 
ment. 

Nalder,  for  the  summons — I  oannotmake  the  amend* 
ment  without  leave,  but  there  is  no  reason  why  leave 
should  be  refused :  Bules  of  Oourt,  1883,  ord.  18,  rr.  1, 
2  ;  ord.  28,  rr.  1,  3. 

Chadwyck  Hedley,  for  the  plaintiff. ^Leave  cannot  be 
given  after  the  writ  has  been  issued  :  PUcher  t.  Minds, 
27  W.  B.  619,  11  Ob.  D.  905.  That  applies  to  counter- 
claims also :  Compton  v.  Predon,  30  W.  B.  563,  21  Ob. 
D.  138.  At  all  events  a  special  case  miut  be  shown : 
Musgrave  v.  Stevens,  W.  N.  1881,  p.  163.  This 
summons  has  been  issued  to  dday  the  action,  in  which 
there  was  no  longer  any  substantid  dispute,  and  only  au 
order  was  wanted. 

Nalder,  in  reply. — In  the  cases  cited,  the  applicants 
had  put  themselves  in  tbe  wrong  by  joining  the  causes 
of  action  witbout  leave.  .  I  haTC  not  done  that,  and  am 
entitled  to  alter  my  defence  as  I  please:  Mavor  v. 
Dry,  2  Sim.  &  Stu.  113. 

Bacon,  Y.O. — Nothing  could  be  more  simple  tban  thd 
case  which  existed  at  the  time  when  the  parties  were 
first  at  arm'sjlengtb.  The  statement  of  claim  ia  de- 
livered.    The  defendant  does  not  dispute  the  agreement, 

(a.)  Beported  by  H.  0.  Bopjbr,  Esq.,  Barrister- at- La^. 
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but  says  in  express  terms  that  he  is  willing  to  perform  it, 
and,  in  his  counter-claim,  he  only  says  that  the  plaintiff 
owes  him  certain  sums  of  money.  [His  lordship  re- 
ferred to  the  pleadings,  and  continued : — ]  Upon  that 
claim,  that  answer,  that  reply,  issue  is  Joined.  Some 
months  afterwards,  when  the  cause  is  set  down  for 
hearing,  it  occurs  to  the  defendant  to  set  up  a  totally 
new  and  inconsistent  case.  The  practice  is  settled  and 
the  rale  Is  clear  that,  unless  a  special  case  is  shewn,  and 
the  court  eeee  reasonable  ground  for  granting  the 
indulgence,  no  such  leave  as  is  now  asked  shall  be 
given.  Under  the  droumstanoes  —  considering  the 
position  of  the  action  and  the  delay  that  has  taken 
place — I  must  dismiss  the  summons  with  costs. 

Solicitors,  Oollyer '  Briiiow,  WUher$j  BrnteO^  <ft 
HiUf  for  Sionef  Simpion^  <ft  Son,  Tunbridge  Wells; 
/Sole,  Turner,  A  Knight,  for  W.  0.  Oripp9  <ft  Ban, 
Tunbridge  Wells. 


A  f»  Glass. 
Cllbx  v.  Euidalim  (a.) 

tVUl^Conitmdion^Void  life  tsMU^AccehraiUm  of 
remainder, 

UndtT  a  ufiU  the  testaior^i  widow  {Hnee  dead)  took 
a  life  fsfots,  and  at  her  death  the  property  woe  to  he 
divided  equdUy  among  euch  of  hie  chUdren  €U  ehould  he 
then  Uving,  hut  if  any  of  the  eaid  children  ehould  die 
hefore  the  widow  leaving  ehildrenf  then  t?ie  ehare  of 
their  pareate  wae  to  he  divided  e^iuaUy  amanget  euoh 
thUdren.  One  of  the  teUator^e  daughtere  wae  the  wife 
of  an  atteding  witnea,  eo  that  the  gift  to  her  failed, 

EM,  (haJt  She  took  nothing,  hut  (hat  her  children  took 
her  ehare  a$  tenanU  in  common. 

Adjourned  summons  to  determine  whether  the  defend- 
ant, Mrs.  Bandall,  or  her  children,  took  any,  and  what, 
interest  under  the  testator's  will,  the  being  the  wife  of 
one  of  the  attesting  witnesses. 

By  his  wiU  of  the  7th  of  August,  1873,  Alfred  Gark 
gare  all  his  real  and  personal  estate  to  his  wife  for  life, 
and  continued  as  follows : — **  And  after  the  decease  of 
my  said  wife,  then  it  is  my  will  that  the  whole  of  my 
property  remaining,  whether  moneys,  personal  or  reid 
esti^  gooda  or  chattels  or  otherwise  of  every  sort  and 
kind,  shall  go  to  and  be  equally  divided  between  such 
of  the  cUldren  of  me,  the  said  testator,  as  shall  be 
living  at  the  time  of  her  death  in  equal  proportions 
share  and  share  alike,  but  should  any  of  the  above* 
mentioned  children  die  before  my  said  wife,  leaving 
children  behind  theu,  then  it  is  my  will  that  the  share 
of  their  parents^  at  my  said  wife's  decease,  shall  be 
equally  divided  among  the  children.  And  in  the  event 
of  any  of  my  daughters  being  married  at  the  time  of 
my  wife's  decease,  it  is  my  will  that  such  proportion  as 
they  may  be  entitled  to  as  above  mentioned  shall  be 
left  to  them  and  their  children  exclusively,  and  shall 
in  no  way  be  controlled  by  their  husbands,"  and  he 
appointed  his  wife  executrix. 

One  of  the  attesting  witnesses  was  William  James 
Bandall,  the  husband  of  the  defendant. 

The  widow,  the  tenant  for  life  under  tho  will,  waa 
dead. 

TT.  D,  Bawline,  for  the  summons. — The  gift  to  Mrs. 
Randall  is  void,  as  she  is  the  wife  of  an  attesting  wit- 
ness :  Wills  Act,  s.  15.  It  is  an  absolute  gift  to  her, 
and  as  it  fails,  sJU  the  subsequent  limitations  fail  also. 

(a.)  Reported  by  H.  0.  Bopba,  Ssq.i  Barriater-at-Law. 


The  direction  as  to  hei  separate  eatata  has  no  e£bot,sBd 
there  is  no  share  to  be  divided  amongst  bet  ehildrsB. 

A,  Qwdon,  for  Mrs.  Randall's  ohUdrsn.— There  is  t 
Substantial  gift  to  Mrs.  Randall's  children,  and  on  the 
iailure  of  her  life  estate  their  interest  is  aooelsrated, 
tod  they  become  entitled  at  once.  The  gift  was  to  hw 
for  life,  With  remainder  to  her  children:  JitZI  v.  JaetM, 
24W.  R.  947,  dCh.  B.  703. 

Rawline  replied. 

Baook,  Y.O.— Under  the  statute  I  must  resd  tUtj 
will  either  as  if  the  gift  to  the  daugbtar,  Mrs.  RandiO,; 
had  never  been  in  it,  or  as  if  being  in  it,  it  had  1 
blotted  out  by  the  testator.  Then  the  wUl  is  plafai, 
it  is  not  necessary  that  the  alteration  should  disposioii 
anybody  who  is  subsequently  entitled.  I  think  thel 
children  of  Mrs.  Randall  are  entitled  to  this  ahan.1 
She  takes  nothing,  and  the  children  take  her  share 
tenants  in  common. 

Summione  diemieeed;    ootU  to  he  paid  oui  cf 
estate, 

Solioitora,  J.  4  W.  Mamde;  Kingefbrd,  Dormmhi 
Co.,  foe  F.  A  H.  BtaUoHf  f 


,  Div.l 
^J.   J 


Oban,  Div.  ] 
Kay, 


May  IS,  13;  OokST. 

In  re  Hobsok. 
"Walkee  v.  Appach.  (a.) 
Contingent    revereionary    intenet-^ApporHonmMt'*] 
Capital  and  inoome^Tenantfor  life  and  remainder' i 
man,  \ 

A  teeMor,  5y  hie  wOl,  hequeathed  hU  reeiduaty  ptr-j 
eonal  eetate  upon  truet,  after  payment  of  ddfti  and^ 
legaeiee,  to  lay  out  and  invest  the  residue  as  thernn 
inentionedf  and  to  pay  the  income  to  the  plaintiff  fir  lift* 
with  remainders  over.  Part  of  the  residuary  eriate 
consisted  of  a  contingent  reversionary  interest  in  some 
settled  funds.  The  testator  died  in  188S,  and  the  rtev- 
eion  ftrri  heeame  saXeatHe  in  1848,  hut  it  had  never  Um 
sold.  Since  1848  the  reversion  7Md  enormously  inereasn 
in  value.  Upon  an  application  in  effect  to  hast  w 
value  of  the  reversion  apportioned  as  hetween  tenaidj^ 
life  and  remaiindermen,  ,  . 

Hdd,  that  the  prineipU  o/  In  re  Earl  of  Ohestsffleld  i 
Trusts,  38  fV.  B,  381,  U  Oh.  D.  843,  and  Bsavsnv. 
Beavan,  32  W.  B.  d83n,  24  Oh,  D.  849ii,  applied,  and 
thai,  assuming  the  reversion  to  have  been  sold  at  an 
agreed  price,  it  must  he  ascertained  wJuxt  prindpal  sum 
would,  with  compound  interest  from  the  date  of  iM 
testator^s  death,  mahs  up  the  agreed  price,  and  such 
principal  eum  alone  must  he  attributed  to  corpus,  ana 
the  whole  of  the  rest  to  income. 

Adjourned  summons. 

By  a  deed,  dated  the  23rd  of  November,  1831,  Qscx^ 
Hobson  settled  two  sums  of  £20,000  Oonsds  and  £2  0,000 
Reduced  Annuities  upon  trust  to  pay  one  moiety  of  the 
income  of  the  said  funds  to  Kezlah  Howard  for  lif^,  »>' 
her  separate  use,  without  power  of  anticipation,  an* 
subject  thereto  to  pay  the  whole  income  to  w 
pUintlif,  Mrs.  Walker,  then  Ellen  Howard,  for  life,  for 
her  separate  use,  without  power  of  antidpation,  ^ 
on  the  death  of  the  plaintiil,  leaving  a  husband  and  a 
child  or  children  surviving,  upon  trust  to  pay  a  mototy 
of  the  income  to  such  hnaband  for  life,  and  sabjeof 
thereto  the  trustees  were  to  stand  possessed  of  the  ssia 
funds  in  trust  for  the  chQdren  of  the  plaintilf  who, 
being    sons,    should    attain    twenty-one,    or,    beug 


(a.)  Reported  by  H.  B.  HaiooKO,  Esq.,  Banister-at^ 
Law* 
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daxighieiB,  iSbxsM  ittaiB  that  ago  or  uarry,  and  in  eaae 
then  thould  ha  bo  ^hild  of  the  plaintlfl  who  should 
acqidxe  a  nested  btereat,  the  lands  were  to  be  held  in 
trust  iof  Geofgt  Hobson  absolutely,  subject,  howcTor, 
to  a  pows,  in  that  emit,  to  the  plainti£E  to  appoint  one- 
third  of  tke  trast  funda  by  wHL 

By  a  desd,  dated  the  7tb  of  Mareh,  1832,  George 
BobMB  ffltkd  a  sum  of  £50,000  New  Three  and  a 
Hall  per  Gbi&  Annuitiee  upon  similar  trusts  in  la?our 
of  tkf  jksnUSy  with  an  ultimate  roTersion  as  to  two- 
ihii^  to  bmmlf, 

Qtage  Hobaon,  by  his  will,    dated   the    10th    ol 

Mnd,  183S,  bequeathed  all    his  residuary    personal 

eMk,  vbether  in  possession,  rsTersion,  or  expeptanoy, 

Is  Oe  troateea  and  executors  ol  his  will  upon  trust, 

aAer  payment  ol  debts  and  legaeies,  to  lay  out  and 

ftvert  the  residue  in  the  purchase  of  a  competent  share 

er  competent  shares  of  the  parliamentary  stocks  or  public 

Amds  of  Great  Britain  and  Ireland,  or  at  interest  upon 

Govenmient  or  real  securities  in  England  or  Wales,  with 

power  to  fary  investments,  and  to  stand  possessed  of  the 

came  in  trust  to  pay  the  income  to  the  plaintiH  lor  life 

ibr  her  ssparate  use,  without  power  ol  anticipation,  and 

after  her  decease,  in  trust  for  the  children  of  the  plain- 

tilE  who,  being  sons,  should  attain  twenty-one,   or, 

bdsg  dsnghters,  should  attain  that  age  or  marry ;  and 

in  eaae  tiiere  should  be  no  children  acquiring  a  rested 

tnteiestitbe  trustees  were  to  hold  the  residue  upon 

trusts  in  faionr  of  the  testator's  nephews   and  nieces 

absolntelj,  ss  therein  mentioned. 

The  will  eontained  no  express  trust  for  sale  and 
omTenion.    Tbe  testator  died  in  July,  1832. 

The  tcitatot's  reTersionary  interest  in  the  three 
settle  foBds  formed  part  of  bis  residuary  estate. 
Ho  application  was  ever  made  to  the  trustees  to  sell  this 
xe^vetnonsry  interest,  and  it  remained  unsold  up  to  the 
presefBt  time. 

In   1833  the   plaintiff    married   Henry    Frederick 
^«lker,  an&  there  were  four  children  of  the  marriage, 
an  of  vbom  died  in  inlanoy . 
Kezish  Homddied  in  1846. 
ThejimntiffB  bosbsnd  died  in  1866. 
Thii  VM  aa  sppUcation  by  the  plaintiff  by  originating 
sumjBQOi  lor  (1)  a  declaration  that  the  testator's  rever- 
^on  m  two-thirds  ol  the  three  settled  lunds  expectant 
upon  tbe  plafntifPs  death  ought  to  haye  been  sold  and 
the  pneeeds  iuTeated  lor  the  benefit  ol  the  plaintifE  and 
the  other  beneHdaries  under  the  testator's  will ;  (2)  sale 
<ii  the  rsrenion  and  apportionment  ol  the  sale  proceeds 
between  esjtttal  and  income ;  (3)  payment  of  the  amount 
d  proceeds  representing  the  arrears  of  income.    The 
zeapoBdents  were  the  trustees  of  the  will  and  the  scTeral 
parties  entitled  in  remainder  under  the  residuary  bequest. 
At  the  date  of  this  application  the  plaintiff  was  in  her 
seyeBty-flfth  year. 

Tb»  two-thirds  of  the  three  settied  lunds  were  now 
repreasnted  by  £18,588  17s.  3d.  Oonsols,  £18,888  6s.  8d. 
Bednced  Aimuitiea,  and  £83,288  New  Three  and  a  Hall 
per  dent  Aanuities. 

When  the  matter  first  eame  on  lor  hearing  the  court 

iiteated  titat  an  aotuarial  valuation  should  be  taken  ol 

die  KvenioB  in  the  serezel  settied  funds  on  the  21st  ol 

I1I7, 1^8,  and  on  each  succeeding  21st  ol  July  up  to 

ttiftdste  of  the  relerence,  and  that  interest  lor  one  year 

ikflflU  he  calculated  upon  such  aggregate  yalues.    The 

Mtai^  reported  that  the  rerersion  first  bsoame  ol  some 

y^  ia  1846,  and  that  it  had  since  increased  enormously 

A  wias.     The  details  ol   the  report^  so  lar  as  are 

Bstetisl,  sre  stated  in  the  judgment. 

At  the  bearing  the  tenant  for  life  waived  her  right  to 
a  nle,  tad  by  agreement  among  the  parties  it  was 
smBed,  for  the  purpose  ol  enabling  the  court  to  pro- 
Boosfie  judgment,  that  the  rcTcrsion  had  been  sold  for 
i37,769.  It  was  stated  that  the  actual  yalue  was  con- 
ddobtr  higher. 


Pearwrif  Q.O,,  and  Frank  Wright ,  lor  the  tenant  lor 
lile. — The  proper  mode  ol  difision  is  laid  down  in 
Wilhiimn  ▼.  Duncan,  5  W.  B.  398,  23  BeaT.  469; 
Beavan  y.  Beamn,  32  W.  B.  863d,  24  Gh.  D.  649n ;  In  re 
Earl  of  Ckesierfield^a  TrusU,  32  W.  B.  361,  24  Oh.  D. 
648.  The  case  of  Moore  y.  Johnson,  33  W.  B.  447,  is 
distinguishable,  because  there  the  delay  in  selling  caused 
a  deficiency  and  there  was  no  fund  out  of  which  the 
tenant  for  lile  could  be  compensated. 

Sohimon,  Q,C;  and  W,  C,  Bruce,  fat  remaindermen. 
— The  cases  cited  against  us  are  distinguishable,  because 
there  in  every  instance  the  reversion  was  yesteid  at  the 
testator's  death ;  here  it  was  contingent.  It  was  lor  the 
benefit  ol  all  parties  not  to  sell,  and  that  benefit  ought 
to  be  equally  apportioned. 

Byrne  (Davey,  Q.C,  with  him),  lor  parties  in  the 
same  interest — The  retention  of  the  reversion  by  the 
trustees  was  a  breach  of  trust.  It  was  their  duty  to 
sell  in  1846  when  the  reversion  first  became  saleable. 
This  is  like  the  case  of  an  unauthorized  investment  which 
has  turned  out  successfully  where  the  tenant  lor  lile  is 
entitled  only  to  lour  per  cent,  on  the  money  improperly 
invested,  and  the  remainder  of  the  profits  goes  to  capital: 
In  re  Hill,  Hill  v.  Htll,  60  L.  J.  Oh.  551,  29  W.  B.  Dig. 
106.  In  In  re  Earl  of  CheBterflelcPe  2'ru$t$  there  was  a 
power  of  postponement,  and  in  Beavan  v.  Beavan  the 
sale  was  postponed  by  the  action  of  the  court. 

BensJiaw,  tot  assignees  of  part  of  the  reversion. 

Hastings,  Q.C.,  and  Farwell,  for  the  trustees  of  the 
will. 

Kat,  J.-^Iu  this  case  one  Gheorge  Hobeon  made  his 
will,  by  which,  to  state  the  matter  shortly,  he  left  his 
residuary  personal  estate  to  one  Ellen  Howard  for  lifei 
with  remainders  over.  That  tenant  for  life  and  those 
remaindermen  are  all  now  before  the  court.  The 
reversion  has  not  actually  fallen  in,  but  the  court  is 
asked  to  determine,  supposing  it  were  sold  at  this 
moment,  and  produced  £37,769,  which  is  said  to  be  its 
present  value,  how  that  value  is  to  be  divided  as  between 
the  tenant  for  life  and  the  reversioners. 

In  the  first  place,  it  is  said  that  the  fund  has  not 
actually  fallen  in,  and  that  there  is  a  difference  between 
the  mode  of  dividing  the  fund  if  it  has  actually  fallen 
in  and  the  mode  of  dividing  the  proceeds  if  it  is  soldi 
I  confess  I  can  see  no  ground  whatever  for  making  any 
distinction  between  the  two  modes  of  division .  Tbe  sale 
of  the  reversionary  interest  is  its  realization.  If  the 
parties  wait  till  the  actual  event  occurs  by  which  it  has 
fallen  in,  that  is  only  another  mode  of  realizing  it.  They 
have  chosen  to  wait  till  it  has  become  of  this  value,  and 
I  assume  they  have  so  waited,  if  not  by  actual  agree- 
ment, yet  by  tadt  agreement,  it  being  dearly  lor  the 
benefit  ol  all  parties  that  the  actual  sale  should  be 
delayed  to  this  time*  Treating  this  as  a  vested  reversion, 
which  it  now  is,  the  mode  of  dividing  the  sum  produced 
by  its  realization  has  been  laid  down  in  two  cases  of  Beawm 
V.  Beavan  and  In  re  Earl  of  OTieaterfield^s  Trusts,  by 
two  of  the  judges  of  this  court,  and  I  am  not  going  in 
the  least  degree  to  critidze  those  judgments,  or  depart 
from  them  at  all.  I  consider  mysell  completely  bound  by 
them.  II  there  is  to  be  any  alteration  in  the  principle  it 
must  be  determined  by  a  court  ol  appeal,  and  not  by 
me ;  and,  therefore,  I  shall,  without  attempting  to  in- 
timate that  I  dissent  from  those  decisions,  loUow  the 
decisions  in  those  two  cases.  But  then  it  is  said  that 
this  case  is  different,  because,  at  the  death  of  George 
Hobson,  this  was  not  a  vested  reversionary  interest  in 
him,  but  was  subject  to  certain  contingendes  which,  If 
they  had  happened,  would  have  prevented  this  reversion 
ever  vesting  in  possession  of  George  Hobson  or  his 
representatives.  That  is  so  ;  but  does  that  make  a 
dltfefeiioef 
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It  is  aaid  that,  for  some  years  after  George  Hobson's 
death,  bj  reason  of  those  contingencies,  which  were 
contingencies  which  existed  under  the  deeds  creating 
this  reversionary  interest,  the  rcTersion  had  no  value  at 
all,  and  that,  therefore,  for  that  reason,  there  should  be 
a  difference  in  the  mode  of  division.  But  that  only 
-comes  to  this — that  if,  during  any  part  of  that  period, 
there  bad  been  an  attempt  to  sell  this  reversionary 
interesf,  it  would  not  have  produced  one  farthing  either 
for  the  tenant  for  life  or  the  remaindermen  under 
George  Hobson's  estate,  so  that  it  would  have  been 
quite  equally  to  the  disadvantage  of  both  tenant  for  life 
and  remaindermen  to  have  attempted  to  make  any  sale 
of  this  reversion  while  it  was  of  no  value.  How  that 
should  make  any  difference  in  the  mode  in  which  the 
Kum  actually  realizad  when  the  reversion  has  become 
valuable  should  ke  decided,  I  do  not  at  present  see. 
Take  the  caBc  o&  a  vested  reversion.  A  vested  reversion 
might  be  a  reversion  of  a  very  small  sum  of  money  ; 
it  might  be  subject  to  a  succession  of  life  interests, 
which  would  make  the  actual  reversionary  interest  worth 
nothing  at  all  for  years  after  the  death  of  the  testator. 
Would  that  make  any  difference?  Obviously  not. 
AVhen  it  fell  in,  or  when  it  was  realized,  the  principle 
upon  which  the  sum  produced  is  to  be  divided  is  laid 
down  by  those  cases  which  I  liave  referred  to,  and  it  is 
quite  obvious  that  the  fact  that,  for  a  long  time,  it  was 
not  worth  anything  and  would  produce  nothing  in  the 
market,  cannot  affect  the  principle  of  these  decisions  in 
the  least  degree.  That  the  reversionary  interest  was 
subject  to  contingencies  surely  has  no  more  bearing  on 
the  question  than  the  case  I  have  just  put — that  the 
reversionary  interest,  although  vested,  might,  from  the 
fact  that  there  were  a  number  of  successive  life  estates 
to  be  exhausted  before  the  reversion  fell  in,  be  for  years 
of  no  value  whatever.  Therefore,  I  oannot,  on  that 
ground,  make  any  distinction  between  this  case  and 
the  case  of  a  vested  reversion. 

Then  it  is  said  that  there  was  a  duty  upon  the 
trustees  of  this  will  to  realize  the  reversionary  interest 
as  soon  as  ever  it  became  of  any  value  at  all,  and  the 
actuary  has  found  that  it  first  became  of  some  value  in 
the  year  1846,  the  testator  having  died  in  1833.  There 
being  a  very  large  sum  of  money — a  sum  of  £25,000  (I 
am  dealing  with  the  funds  in  the  first  deed  onlj) — it 
became  of  the  value  of  £959.  Is  there  any  absolute 
obligation  upon  trustees  to  sell  immediately  a  reversion 
of  that  kind  P  No  doubt,  if  the  parties  had  chosen  to 
call  on  the  trustees  and  say,  We  will  have  it  sold,  it 
might  have  been  the  right  of  any  of  them  to  have  it 
sold.  But  it  is  quite  obvious  that  they  were  all 
much  too  wideawake  to  their  own  interests  to  require 
anything  of  the  kind,  and  they  did  not  ask  to  have  it 
sold,  and,  dowB  to  this  time,  when  it  has  become 
practically  a  vested  interest  and  has  obtained  a  substan- 
tial value,  they  have  all  abstained  from  having  it  sold. 
And  even  now  I  cannot  fhid  that  anyone  wants  to  have 
it  sold,  except  the  tenant  for  life,  and  then  only  as  a 
means  of  recouping  that  which  is  due  to  her.  I  under- 
stand that  all  parties  are  quite  willing  that,  if  the 
principle  upon  which  the  tenant  for  life  is  to  be  paid 
what  is  due  to  her  can  bo  settled  by  the  coort,  the 
reversionary  interest  should  not  be  sold.  I  am  content 
to  do  what  I  can  to  assist  them  to  come  to  a  conclusion, 
bat  it  can  only  be  upon  the  assumption  that  all  parties 
desire  me  to  treat  this  reversionary  interest  as  having 
been  sold  for  the  price  agreed  upon,  and  that  I  should 
then  determine,  by  way  of  declaration,  bow  that  money 
is  to  be  divided  as  between  the  tenant  for  life  and  the 
remaindermen.  If  that  assumption  Is  not  made,  then 
there  must  be  an  actual  sale,  and  I  will  deal  with  the 
fund  which  the  actual  sale  produces. 

But,  to  return  to  what  I  was  saying  just  now,  it  is 
said  that  because  there  has  been  a  breach  of  trust  I 
ought  to  deal  with  this  matter  in  some  way  less  for  the 


benefit  of  the  tenant  for  life  than  the  rale  in  Lord 
Che$terfiel(r$  ca$i  would  seem  to  lay  down*  That  rule, 
stated  shortly,  is  this  :^To  divide  a  givea  sum,  being 
the  proceeds  of  a  reversion  which  has  fsdlen  in,  between 
tenant  for  life  and  remainderman,  yon  must  take  tbs 
amount  which,  put  out  at  interest  at  the  date  of 
the  teatator'a  death,  and  aocumulattng  at  compound 
interest,  would,  with  the  accumulations  of  interest^  pio- 
duce  the  sum  which  has  so  fallen  in,  give  that  amouol 
to  the  remaindermen  and  let  the  rest  go  to  the  tenaat 
for  life.  Now,  can  I  make  any  difference  in  this  cass 
because  there  has  been  this  technical  so-called  breach  of 
trust?  Auy  one  of  these  remalnderaien  could  havs 
interfered  at  any  time  if  they  had  chosen.  The  teaaat 
for  life,  no  doubt,  could  have  interfered,  bat  her  right  t» 
interfere  was  no  more  easy  or  ready  of  application  thas 
that  of  any  one  of  the  remaindermen »  and  tberefors  I 
assume  that  they  were  all  wise  enough  to  desire  thattkt 
reversion  should  not  be  realised  for  the  small  sum  whish 
it  would  have  produced,  while  the  contingencies  wsn 
still  existmg,  iu  and  for  some  time  after  1846.  Th^. 
all  desired  that  events  should  be  awaited,  and  it  hat- 
been  enormously  for  the  benefit  of  them  sdl,  apon  wba(» 
ever  principle  the  fund  is  to  be  divided,  that  th«itj 
should  have  been  that  delay*  even  sapposing  that  %; 
fund  were  to  be  sold,  as  I  assume  now,  at  the  nm- 
agreed  upon. 

Therefore  it  seems  to  me  that  I  am  not  ftble  to  roski 
any  distinction  in  principle  between  this  case  and  thetve 
cases  of  Beavan  v.  Beavan  and  In  re  Earl  of  Chedtrfidit 
Tru$t»,  upon  the  ground  that  there  were  contiogendei 
which,  if  they  bad  happened,    would  have  equally  ds- 
feated  the  right  of  the  tenant  for  life  and  the  remamder* 
men  in  George  Hobson's  will.    When   this  esse  wii 
before  me,  on   the  former  occasion,    I  was  somewhil 
startled  by  the  amouut  which  the  teuant  for  life  wooli 
get  as    compared  with  the  remaindermen   under  thi 
application  of  this  rule,  because  it   appears,  on   the 
assumption  that  the  reversionary  interest,  if  sold,  woold 
produce  £37,769,  that  the  sum  coming  to  the  remainder- 
men would  l>e  £4,724  10s.,  and  the  sam  coming  to  tba 
tenant  for  life  would  be  £33,048,  or  thereabouti,  sod 
therefore  I  asked  that  the  matter  might  be  laid  be/ora 
an  actuary,  who  should  be  requested  to  make  a  osleoU- 
tion   of  what  this  reversionary  interest  was  worth  in 
every  year  since  the  death  of  the  testator,  and  then 
calculate  what  would  be  coming  to  the  tenant  for  life  i( 
you  gave  her  interest  on  those  values,  and  the  actaary 
has   worked  it  out  in  that  way.     For  some  years  the 
reversion   had    no  value,  but  the  value   has  gradually 
increased  until  it  has  come  to  more  than  £37,000.    Bat, 
if  you  take  interest  at  three  per  cent,  only  on  the  aggre- 
gate values  for  one  year,  it  actually  comes  to  more  thsa 
the  tenant  for  lifo  would  get  under  the  other  oalculstioo. 

That  is  a  sort  of  confirmation  of  the  justice  of  tbs 
other  calculation,  and,  therefore,  I  think  that  I  oannot 
possibly  arrive  at  any  other  conclusion  except  that  ths 
same  rule  must  be  followed  in  dividing  this  sum  as  was 
approved  In  the  cases  of  Beavan  v.  Beavan  and  In  re  Karl 
of  CheeterfieUTB  TrtuU.  I  understand  that  the  present 
value  of  the  reversion  is  considerably  more  than 
£37,769 ;  there  will,  therefore,  be  an  inqairy  as  to  the 
value  of  the  reversion.  The  costs  of  all  parties  mon 
come  ont  of  the  fund,  and  mast  be  raised  out  of  the 
reversion  before  distribution. 

Solicitors,  M.  T.  Hodding,  for  Hodding  *  Bee9or, 
Worksop;    Drucee,    Jacketm,    A   AWee;    Boamte  « 
Thompson:   Gu$h,  PAtVKps.    Walters,    A    Williom 
Sandilands,  Humphry^  A  Armstrong, 
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NoLLOTH  V.  SncPLimo  FuKANXNT  BimffiT  BmLDoro  Sooikt. 


HlOH  OOVBT. 


ISouiDfiH  ff.  SaauTiKD  PsBUAirjENt  Benxfit 
SnLDuro  SociEir.  (a.) 

Bvitdimg  iJcA<|y   3kare§    hM  on  trual^PafffMnt  to 
TtfiMmiwur  hjf  mckty  vaithout  ndioe  of  iruBU 

A.Kwnike  rtfidertd  owner  of  $haT9i  in  a  luild. 

inf  9D€utif  vhiek  he  hM  on  iruit  for  the  plaintiff , 

Tie  etriijhtkifor  the  $hare$  were  in  the  poeeeesion  of 

iJmpkuiiif,  M  ike  sodefy  never  received  any  notice  of 

Aerndernt  in  the  ihare;    By  the  rulee  of  the  eociefy 

UeeaiiJUaiee  nutet  he  produced  on  wUMrawal  of  the 

mmey  invested,    A>  jV.  tpae  allowed  to  withdraw  iJ^e 

L    ■■iiiwi  itiveeted  withotU  producing  the  certiflcaies  ;  he 

I  Uen  aUeended  and  did  not  account  to  the  plaintiff  for 

\l  U$smm»  which  he  had  received  from  the  society. 

Mddt  that  the  plaintiff  could  not  compel  the  eociety  to 
^fiyijifLr  her  as  the  owner  of  the  eharee  and  credit  her 
I  the  money  paid  to  A,  N, 

This   vas  an  action  brought  by  a  married   woman 

::  %»eofnpel  a  building  society  to  register  her  as  the  owner 

^M  oertBin  shares  in  the  society  to  which  she  was  equitably 

^  mtiafid,siid  the  qnestion  to  be  decided  was,  whether  the 

ndety,  having  allowed  the  registered  owner  to   with- 

4imw  and  reeeire  the  Talne  of  the  shares,  oonld  now  be 

eampdlsdto  ngister  the  plaintiff  as  owner,  and  credit 

ier  with  the  snonnt  paid  to  the  registered  owner. 

By  the  miss  of  the  society,  it  was  provided   as  fol- 
lows:— f9.  "Shareholders  shall  receive  for  every   in- 
vaslaent  share  a  oertifleiite,  which  most  be  prodaoed  on 
the  timnsfer  or  withdrawal  thereof,  for  the  purpose  of 
kacwlBg   a  memonndum   thereof  indorsed  thereon.    If 
mj  nch  eertifioate  should  be  lost,  the  board  are  hereby 
wspoweicd  to  issne  a  duplicate  thereof  upon  the  share- 
bflSAsi  dspnsttfag  wiih  the  manager  a  declaration   made 
baton  a  jnsUos  of  the  peace :— *  That  the  said  certifi- 
cate has  been  lost;  that  no  money  has  been  obtained 
thetMB ;    and  tiiat,  to  the  best  of  the  shareholder's 
faowledlge'aDd  belief,  no  improper  use  has  been  made 
of  the  same'    Soeh  duplicate  to  be  fnrnlBhed  upon 
paymeaf,  /or  every  share,  of  two  shillings  and  sixpence 
to  the  sodefy,  and  of  one  shilling  and  sixpence  to  the 
■aoMger.**    38.  *«Ko  transfer  of  the  scrip  shall  pass 
the  intarest  of  the  shareholder  therein  named  until  the 
the  sane  shaQ  have  been  registered  in  the  books  of 
the  sodely."    On  each  of  the  certificates  was  printed 
the  foDowiBg  notice : — '*  Ko  purchaser  of  the  scrip  will  be 
entitM  in  respect  thereof  to  any  of  the  rights  and 
privilegssof  a  sliareholder  unless  the  share  is  Isgally 
tcsnafened  aoooiding  to  the  rules,  and  the  transfer  is 
daly  irgisfeBred."    The  rules    contained   no    provision 
respeetiag  the  entry  of  trusts  upon  the  register.    The 
sssisty  was   cstaUJshed  iir  1851,  and  its   rules    were 
KCitfered  under  the  Building  Societies  Act,  1874. 

The  shares  In  qnestion  were  purchased  in  1876  out  of 

■oasy  belonging   to  the  plaintiff    for    her    separate 

estate,  sad  sha  received  and  held  the  certificates   for 

ths  ihsies;  but  her  husband,  Abraham  Nollothy  was 

R^riend  as  the  owner  of  the  shares,  and  it  appeared 

1w  the  evidence  that  all  payments  to  the  society  in 

MVMtof  the  shares  were  made  through  him,  though 

thsnostj  for  the  purpose  was  adTanced  by  the  plain- 

ttoak  Qi  her  separate  eetate.    In  the  action  of  Nolkih 

v«AfiA(i883,  K.  1,180},  Pearson,  J.,  gave  Judgment 

ofhc leih  of  FebruMy,  1884,  declaring  that  the  plain- 

wilnafasDd  was  trustee  for  her  in  respect  of  the  shares. 

Vo  BotieB  ms  e^er  given  to  the  society  of  the  plaintiff's 

iatarBitm  the  shares,  except  a  letter  written  by  the  plain - 

tiTi  hnihsBd  to  the  society  stating  that  it  was  his  inten- 

(<•)  Beported  bj  P.  F.  Whulbb,  Esq.,  Barrister-at- 
Law. 


tion  to  transfer  the  shares  to  the  plaintiff^  but  no  step 
was  oyer  taken  to  carry  out  such  intention.  In  October, 
1888,  the  plaintifTs  husband  gave  notice  to  the  society 
of  his  intention  to  withdraw*  and  the  society  paid  him 
£189  IBs.,  being  the  amount  to  which,  by  the  rules  of 
the  society,  he  was  entitied  as  regbtered  owner.  The 
certificates  for  the  shares  were  not  produced  when  the 
payment  was  madci  and  in  one  or  two  other  respects 
the  payment  was  not  regularly  made  in  accordance 
with  the  rules  of  the  sode^.  The  pUlntifl  had  been 
deeerted  by  her  husband,  who  never  accounted  to  her  for 
the  money  which  he  had  received  from  the  society,  and  she 
now  brought  this  action,  claiming  that  the  society  might 
be  required  to  enter  mid  register  the  plaintiff  as  the 
owner  of  the  said  shares  in  the  socisty's  books,  and  to 
iflsud  fresh  certificates  for  the  said  shares  to  the  plaintiff 
in  her  own  name  in  exohange  for  the  certificates  then 
held  by  her,  and  to  give  credit  to  the  plaintiff  on  such 
certifioates  and  in  the  books  of  the  society  for  the 
several  sums  for  which  credit  was  given  in  the  said 
several  certificates  then  held  by  the  plaintiff. 

P,  B.  Abraham,  for  the  pUintifl.— There  is  no  doubt 
that,  if  the  rules  of  the  society  had  been  complied  with, 
the  registered  owner  would  have  been  obliged  to  produce 
the  certifioates  before  he  could  hare  received  payment 
upon  withdrawal.  Both  parties  here  are  innocent,  bat 
the  society  should  suffer  by  the  husband's  fraud,  because 
their  negligence  in  not  insisting  upon  the  production  of 
the  certificates  rendered  the  fraud  possible.  By  the 
Building  Societies  Act,  1874,  s.  SI,  the  rules  of  a  society 
are  made  binding  on  the  members  and  all  persoub  claim- 
ing on  account  of  a  member.  A  married  woman  may 
now  be  registered  as  the  holder  of  shares:  Married 
Women's  Property  Act,  1883,  ss.  6,  7. 

LytUdon  OhtM,  for  the  defendants.— The  husband 
was  the  only  person  with  whom  the  society  ever  had  any 
dealings  ;  there  was  no  contract  between  the  eociety  and 
the  plaintiff,  and  she  cannot  pray  in  aid  the  rules  of  a 
society  to  which  she  does  not  belong. 

Ahniham,  in  reply.— The  note  at  the  foot  of  the 
certificates  shows  that  the  society  is  prepared  to  recog* 
nise  equitable  interests ;  here  there  was  notice  of  inten- 
tion to  transfer  to  the  plaintiff. 

He  referred  to  Withington  ▼.  Tate,  17  W.  B.  659, 
U  B.  4  Oh.  288. 

NoETH,  J.,  after  stating  the  facts,  said  that  it  was 
oleari  as  between  the  plaintiff  and  her  husband,  that  the 
money  paid  on  the  sharee  came  from  her,  and  that  he 
held  them  as  her  trustee,  as  the  court  had  already 
decided.  But  the  society  knew  nothing  of  this ;  they 
had  never  received  any  notice  from  either  party,  except 
a  mere  statement  of  the  husband's  intention  to  transfer. 
It  is  true  that  there  were  certain  irregularities  In  the 
manner  of  paying  the  husband  upon  his  notice  of  with- 
drawal; but  these  did  not  arise  from  any  idea  that  the 
funds  were  vested  In  someone  else.  The  payment  was 
made  to  the  person  legally  entitled  without  any  notice, 
either  actual  or  constmctivet  of  the  pUdntlff's  right.  The 
payment  was  therefore  Justifiable,  and  the  action  must 
be  disndssed,  with  costs. 

Sdidton  for  the  plaintiff;  Laiwranoe,  BaheTf  S 
Wcddron. 

Solicitori  for  the  defendants,  Wyatt  A  Barraud, 
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Q.B.  BiT.  (PoUook,  B.,Hantot7l 
and  A .  L.  Smith,  JJ.)  J 


KoY.  16. 


Practice—Service  of  writ  out  of  jurisdidion-^Ceriifica  ie 
in  lieu  of  affidavit  of  aefvice-^R.  8.  C,  1883,  ord. 
13,  r.  2  ;  wa.  38,  r.  6. 

^^0  cour^  m22  not  accept  a  cerUfieate  in  lieu  of  an 
affidavit  of  aervice  of  a  tarit  out  of  the  jurisdiction, 
altJiough  her  Maje$ty*a  Foreign  Office  have  given  in$6ruo* 
tiona  to  the  British  consuls  resident  in  the  country  to 
tohich  the  defendant  beUmge  not  to  adminiaer  oaths  to 
the  suhfeots  of  that  country. 

This  W88  an  ex  parte  motion  on  bebalf  of  the  plaintiff 
for  an  order  dispensing  vith  the  usual  aifldavit  of 
service.  The  writ  of  summons  in  the  action  was  issued 
in  October,  1884,  pursuant  to  leave  granted  by  Ohitty, 
J.,  for  service  on  the  defendant,  a  German  subject, 
at  Oolberg,  Pomerania,  where  he  resided.  The  writ, 
notice  of  writ,  and  instructions  for  service  were 
forwarded  to  a  notary  at  Stettin.  Service  was 
effected  by  a  sworn  prooess-server  upon  the  defend- 
ant at  Oolberg,  and  the  writ,  with  memorandum  of 
service  Indorsed,  and  the  form  of  notice  of  writ,  with  a 
certificate  of  service  attached,  were  returned  to  England. 
The  certificate  wad  to  the  following  effect:^"!,  the 
undersigned  process-server,  E.  Steuer,  in  Colberg,  hereby 
certify  that  X  have  delivered  in  person  a  document  of 
the  same  tenour  as  the  foregoing  instrument"  [viz.,  the 
writ]  "by  order  of  the  solicitors,  J.  E.  Fox  &  Co.,  to  B. 
Miescke,  merchant  of  Colberg,  •  .  .  this  morning  in  his 
place  of  business,  together  with  a  copy  of  this  deed,  for 
the  purpose  of  the  delivery."  The  instrument  was  signed 
and  sealed  by  the  process-server.  It  appeared  from  the 
affidavits  that  tks  Foreign  OfflM  had  issued  oideM  to  the 
British  consuls  in  Germany  not  to  administer  oaths  to 
German  subjects. 

Eon.  B.  Ooleridgey  tot  the  plaintiff.— The  tSourt  has  a 
discretion  in  the  matter,  and  will  not  require  an  aflldavit 
of  service  where  that  cannot  be  obtained.  [Polloox,  B. 
— Cannot  you  find  a  British  subject  in  Germany  to  serve 
or  witness  the  service  of  the  writ  F]  The  writ  has  been 
served,  and  I  submit  this  evidence  is  sufficient.  Ord.  38, 
r.  6,  did  not  oratemplate  that  such  orders  should  be 
issued  by  the  Foreign  Office.  The  prooess-seiver  kaa 
taken  an  oath  duly  to  serve  writs. 

PoLXooK,  B.-^We  cannot  help  vou.  An  affidavit  of 
service  is  requited  by  ord.  88,  r.  e.  The  motion  must 
be  refuse^. 

Mamisvt^  and  A.  L.  Skzxh,  J  J.,  oonouzred. 

SoUdton  for  the  pkintifl,  /.  E.  Fom  ^  €0. 


C^.  B.  Biv.  (Day  and  A*  L.  Bmitbt  JJ.)  Kov.  7. 

BuKOH  V*  OsEki  Jf-aaaxsat  Razlwat  €0.  (^.) 

Bailway — Passenger^s  luggage-^ Luggage  left  on  plaU 
fonn  in  charge  of  porter ,  and  stolen — Author Uy  of 
porier-^arrim'i  Aot  (11  Geo.  AAl  WM,  4,  c.  68)-- 
Railway  and  Oanal  Traffic  Act  (17  dk  18  Vidt.  e. 
31). 

A  lady  gave  three  articles  of  luggage  belonging  to  her 
husband  to  a  porter  of  a  railway  company  to  take  from 
a  cab  to  the  railway  platform.  She  told  him  to  label 
two  of  them^  and  asked  if  it  would  be  safe  to  have  the 
third  with  him.    He  said  Yes.    She  went  to  get  J^er 

(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 
((.)  Beported  by  Six  SKIB0TON  Baub,  Banieter-at-Law.  ^ 


ticket  from  her  husband,  and  on   her  return,  fim 
the  third  article  gone. 

Held  {by  Day,  J.,  A.  L.  Smith,  J.,  diesenttente,  b 
withdrawing  his  judgment),  that  the  liability  oft 
company  ceased  when  the  porter  placed  the  third  arOe 
on  the  platform,  and  that  in  the  lady^s  absence  it  n 
mained  in  Ms  charge,  and  not  in  the  charge  o/fl 
con^ny. 

This  was  an  order  calling  upon  the  plaintiff  to  show  om 
why  the  judgment  obtained  for  hiai  in  this  action  in  fk 
Marylebone  County  Court  of  Middlesex  ahoold  not  be  ■ 
aside,  and  judgment  entered  for  the  defendants,  « 
why  a  new  trial  should  not  be  had. 

The  facts  were  as  follows : — 

On  the  24th  of  December,  1884,  Mrs.  Bosob,  til 
wife  of  the  plaintiff,  arrived  at  the  Paddiogli| 
Station  of  the  defendants  at  4.80  p.m.,  for  thetl 
o'clock  train,  with  three  artidea  of  laggags, 
being  a  travelling  bag  belonging  to  her  hnsbiuil 
porter  took  them  on  a  trolley  to  be  labelled, 
two  first  articles  were  labelled  for  Bath.  She  I 
the  porter  that  she  wished  the  bag  to  be  patj 
the  train,  which  was  not  yet  alongside  the 
form,  ani  jMked  hia  if  it  would  be  safe  to  ! 
it  with  h  ffl.  He  replied  that  it  would  be  quite  1 
and  that  ne  would  gnard  the  luggage  and  put  ill 
the  train.  She  then  went  back  to  meet  her  ha '  ^ 
and  get  her  ticket.  She  met  him;  he  had  taken  1 
ticket  for  her.  They  returned  to  where  the  Ini 
had  been.  It  was  then  a  little  after  4.30  p.m.  1S| 
trolley  had  gone  away,  the  luggage  had  been  pat  M| 
the  van,  and  the  bag  was  not  forthcoming.  Hl^ 
plaintiff  had  previously  taken  hie  own  ticket  at  MMa^ 
gate-street.  When  the  plaintiff  found  the  bag  was  gonj 
he  apprised  the  station- master.  He  also  looked  ilil^ 
the  luggage-van  of  the  train  for  Bath  ;  his  other  logyf^ 
was  there,  and  the  van  was  otherwise  empty.  MI'I 
was  a  notice  in  the  labelling  vestibule  in  the  fbUovilf' 
words : — 

"  O.  W.  H.— Notice  to  passengers.  —  In  orte  H 
insure  the  punctual  departure  of  the  trains,  passcBgus 
are  requested  to  be  at  the  station  at  least  five  mtestM 
before  the  time  appointed  for  atarting,  and  estlier  if 
they  have  luggage,  as  the  directon  cannot  be  MfOB- 
sible  for  passengers  not  going  by  any  trsfa  oalsa 
they  have  taken  their  seats  before  the  time  it  is  das  ts 
start,  or  for  any  luggage  not  being  eent  oa  if  it  ^ 
not  in  the  station  and  labelled  at  leastflve  minutes  bsAx* 
the  advertised  time  of  departure  of  the  tndn. 

"  Faseengers  are  required  to  see  their  loggV  ^^ 
labeUed,  as  until  so  UbeUed  it  wiU  not  be  put  into  m 
trains,  nor  will  the  oompany  amume  or  inear  i*^ 
reeponaibility  whatever  in  respeet  theveof. 

'*  The  company's  servants  have  strict  oiden  not  ts 
take  charge  of  any  luggage  or*paroels,  and  if  P'"*''^ 
are  desirous  of  leaving  &em  under  the  charge  of  v» 
company*  they  must  themselveB  take  oc  aee  them  tikM 
to  and  deposited  in  the  cloak  room." 

The  plahitiirs  wife  was  added  at  the  trial  tf  • 
oe«plaintifl^  but  she  was  non-snited  without  oosts. 

C.  C.  Scott  showed  cause.— The  defendants  raised  fivs 
questions  before  the  county  court  judge.  Flisti  ^ 
lug^ge  was  not  intrusted  to  the  defendants  as  eomn^ 
carriers.  Second,  the  porter  had  no  authori^  ^ 
take  luggage  and  bag  so  long  before  ^^^,J^ 
appointed  for.  the  departure  of  the  train.  WA 
the  oompany  were  not  responsible  lor  the  bag,  l'^^*^ 
iit  was  not  labelled.  Fourth,  the  company  were  vm 
liable  to  the  plaintiff,  because  he  did  not  accompi^  ^J 
bag,  or,  in  other  words,  because  the  bag  belonged  » 
him  and  not  to  his  wife.  Fifth,  signature  under  secW 
7  of  the  Bailway  and  Canal  Traffic  Act,  1854  wsi  ^ 
necessary,  m  consequence  Qf  the  rsgulatioiil  ^^ 
defendants'  time-tablee  andthereferenMf  on  tbefiOBS*" 


foL  aoxiV.  \no^.mmia   THE  WBEKLT  RBPOBTEB. 


tl. 


HmOout. 


BvNORv.  Gbbat  W: 


Bailwat  Cb.*ikATKiNao!r  v.  Oollabb. 


HioH  Obtm*. 


ipt  tbMdselTM  ffom 
bf  tettw;  Ihej  an  oomnMi  oaitfeta»  «&d  pro- 
ttom  Mdflteglqr  tha  Ckniin  Ael.    Tb«ii  bj  the 
.w^r   and  OmI  TMBa  A0I,   a.  7t  eTtty    raOwmy 
ipKDy  ■*ihafl  bt  UaUe  for  ihfl  Ion  of|  or  for  anj 
Iniury  doii«  ...   to  any  artiolM,  goods^  or  things* 
In  reccinBgyfonHidmg,  or  delivering  thereof,  oooaaioned 
^  the  BQgkrt  or  defanlt  of  auA  company  or  ite  der- 
^vmnti,  noltttbiti&diBg  any  notiee,  condition,  or  declara. 
tkmmAnApnax  \rj  tnoh  company  contrary  thereto.' 
▲  mliei  to  be  bbding  must  be  in  writing  and  signed 
'  ^  ^eesMigBM.  In  Badgman  r.  West  Midland  Railway 
'  Ci^  U  W.  fi.  1054,  as  L.  J.  Q.  B.  283.  Mellor,  J.,  said, 
**1!kitatatu»i  of  the  Legislatare  iras  to  make  the  pro- 
Mte  lotiis  ooBpan]^  in  thtt  condnet  of  Its  traffic  oo- 
I  vith  the  ride  inonrred ;  and  the  time  of  snoh 
does  not  mean  the  time  when  the  contract 
Is  tMsplete,  bat  mnst  be  read  in  connection 
file  wnds,  *  in  the  receiffng,  forwarding,  and  de* 
^etsof.'"   The  act  of  the  porter  in  teceiting 
wsi  an  hidioate  act  of  the  company  toward 
siy  of  the  lame.    [Day,  J.— Was  the  potter  an 
of  ^  eompsny  to  take  change  of  the  b^  of  the 
Tsvifsviiile  she  was  otherwise  oconpiedF  Sxitk, 
the  plalatfff  leaTSs  his  cab  at  the  station  and 
tt  bB|  to  a  porter,  sating  that  he  is  going  to 
ijhnflttts  company  liable  for  itP]    In  A^Va 
*'"*i»Wiii  a  note  to  Ltaeh  r.  Bo^h-'EaMUtii 
Oi^U  In  T.  N.  8.  184,  24  W.  B.  Dig.  285, 
A,  Md  tbat  the  liabiUty  of  a  company  lot  the 
ef  tpaiMiiger  who  ia  tratelling  en  their  Ihie 
ooBBun  eairien.    LeveU  ▼.  London,  OhoJtham^ 
IkmrBoQm^  Co.,  24  W.  B.  894,  45  L.  J.  Q.  B. 
;  IMm  r.  Bauih-Easklm  BaHway,  26  W.  B.  476, 
fc.  0.258 ;  and  Btrgheim  ▼.  Great  Eastern  Bail- 
Ob.,  26  W.  B.  801,  3  0.  P.  D.  221,  are  also  in 
•how   that   passengers*  Inggage  is    within 

. i  of  the  Carriers  Act.     [Day,  J.— Is  not  the 

miay  and  Osaal  Traffic  Act  limited  to  raUway 
y^i^"^  M  eomiaai  carriers  ?]  No.  Moreover,  the 
^iatiffisnotfiilected  br  the  notioes  of  the  company, 
Inr  stiAn  he  nor  Us  wife  saw  thetn.  The  defendants 
as  faflfiees  ibr  hin^  and  liable  for  Inggage  while  in 


&  Wright,  in  support  of  the  rule.— Was  there 
it  with  the  company  P  What  did  the 
life  dof  She  aaked  the  porter  to  label  two  of  the 
te  Bath,  and  aaksd  him  if  it  were  sale  to 
the  third  with  him.  The  contract  did  not 
the  company  as  to  the  bag.  The  contract 
diviaible.  JPfiat,  ha  was  to  put  two  boxes 
btoUiet«ain;  second,  he  was  to  guard  the  third  until 
ha  retnoed*  The  first  part  was  with  the  company ; 
hsasoQiid  part  was  with  the  porter.  There  was  a  baU- 
it^  Ha.  Bonoh  to  the  porter.  He  had  no  authority 
emsciffs  it  lor  the  company;  hereceiTed  it  on  his  own 
MoreoTer,  the  notices  were  posted  up  in  the 
fedfl^honhood  of  the  yeefcibule  for  labelling,  which  stated 
ftetttksdefeDdaata  would  not  be  liable  for  property  under 
ndisooditbna.  [Sioxh,  J.— Suppose  that  a  portmanteau 
«Ubd)sdis  left  with  a  porter  to  place  into  the  luggage 
^anOecompanyliableifitbelostP]  Ko.  [Smith,  J. 
**^fe  Mt  agree  wftii  you.  Is  a  person  bound  to  go  and 
MUifSTtmantean  labelled  f]  In  Leach'i  awe  the 
■■BnatWBs  to  the  oompany.  If  luggage  ia  taken  in  a 
coiNllMi  the  paasenger,  and  is  lost,  the  oompany  is 
^Mi.  Saeh  luRgage  is  not  within  the  Oarriers  Act : 
-'^"IMit.  Oreot  jBlEislefn  Bailvfay  Oo. 

^  l^lhe  coBle&tiCM  of  the  defendants  in  the 
tmtfmttma  ijghe,  and  the  kamed  Judge  was  in 
»»'•  llasvBs  no  evidence  that  the  porter  took  charge 
(rftlwbvittbslialf  of  the  company.  He  received  three 
otielfliitissfwkiobweM  intended  by  the  lady  to  be 
i«t  to  fti  tn,  and  the  thitd  to  go  with  her  in  the 


carriage.  The  porter  caifHed  them  all  to  the  platfbrm^ 
and  ft  is  there  eitplaindd  to  htm  how  they  are  to  go.  Two 
are  labelled,  atd  hre  to  go  in  the  van.  They  are  taken 
by  the  compeuy  as  CoMttkon  oarrieM,  but  It  is  not  so  as 
to  the  bag.  The  lady  lisked  the  porter  If  it  Would  be 
safe  with  him^that  i^  If  he  Would  guard  it  Whfle  she 
was  absent.  She  thf  n  w^nt  to  meet  her  husband.  What 
contraot  did  ahe  make  with  the  company  F  The  porter 
has  brought  the  goods  on  to  the  platform,  and  sbe  leaves 
the  bag  with  him,  not  with  the  oompany.  She  was 
absent  ten  minutes.  There  was  no  contract  of  bailment 
with  the  company  to  keep  her  bag,  but  there  is  a  bailment 
with  him  to  do  so.  He  had  hitherto  carried  it  on  behalf 
of  the  company  from  the  cab  to  the  platform ;  now  he 
takes  charge  of  it  as  a  warehouseman  on  his  own  account. 
The  defendants  should  have  had  the  Judgment  of  the 
court  below. 

A.  L.  Skxvk,  J.— There  arcf  In  this  case,  questions  o 
fact  and  of  law.  I  agree  as  to  the  law,  but  I  difler 
with  my  learned  brother  as  to  the  fact  whether  or  not 
there  was  evidence  that  the  porter  had  aathofity  to  bind 
the  company.  I  think  these  was  such  evidence.  The  lady 
did  not  leave  the  station,  she  merely  went  away  to  get 
her  ticket  from  her  husband,  and  the  bag  waa  gone  in 
less  than  twelve  taiuntse.  She  left  her  luggage  for  no 
nnneeeesary  purpose.  Th4  porter  wm  holdiSg  them  on 
behalf  of  the  company  for  purpoeee  of  ttanalt,  and  not 
to  warehouse  them.  The  three  articles  of  luggage  were 
balled  to  the  company  for  hire  for  one  purpose.  Until 
she  got  to  the  carriage  and  took  the  bag  out  of  the 
possescion  of  the  porter  the  common  carrier  UaUlity  of 
the  company  did  not  end.  This  case  resembles  very 
closely  that  of  Leach  v.  Sauith-Easttm  Bailway  Oo^ 
already  cited.  I  think  the  county  court  Judge  waa 
right.  Moreover,  there  is  no  evidence  that  the  cloak- 
room  notices  were  brought  to  the  knowledge  of  the 
passengers.  Also  the  indorsement  on  the  ndlway 
tickets  was  not  brought  to  the  knowledge  of  the 
passengers  until  after  the  theft. 

Bat,  J.^Ono  Judge  cannot  set  aside  the  Judgment  of 
a  county  court.  As  we  difler,  that  Jud^pkient  stands, 
and  the  rule  drops. 

A.  L.  Sktfh,  J.--T0  obriate  that  diffionl^  1  iritbdraw 
my  Judgment. 

Bide  ahwliOe  ;  leave  to  appeal. 

Solicitor  for  the  appeUaats^  Ifelmm. 

Solicitors  for  the  respondent.  Ingle,  Cooper,  A 
Bolmee* 


a  B.  Biv.  (Lord  Coleridge,  0.  J.,  ) 
Grove  and  Gave,  JJ.)  J 


Oot  28 ;  Nov.  5. 


Atvxbov  r.  CotLixb. 

SbDGWIOE  v.   NstTELUB. 

LowsT  V.  Cotu£D.  (a,) 
EUcUon  lav)^Parl%ament^8ervioefranchU^^RigU  of 
aoldiere  to  vofe— 48  Vict.  c.  8,  s^  8,  9,  iub^Bectian  9, 
Offieere  andnon^e&mmi$Bumed  ojfhers  in  her  Majesty' e 
jmy  had  resided  in  quartere  in  htoek$  of  harraek 
luOdings.    In  each  hU)6h  offiom  of  superior  rcmh  te  the 
mimante  aho  resided;  lAe  commanding  ojfleer  oeeupy- 
^9  a  separate  dwelling  within  the  barrack  indosure. 
The  claimants'  qiuxrters  were  2i'aMe  to  inspection  &f 
Y^P^ior  officers,  and   the   claimants  themdves   wets 
SuMect  to  many  disciplinary  regulations. 
Held,  that  the  appellants  %oere  servants  0/  t\s  drown 


(a.)  Bavorted  by  A.  H.  Tteuv  M^u  UanMeihm^S^nn* 
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and  not  of  their  superior  officers ;  Hhat  the  Orovm^  if 
ojfeded  ty  the  Bepreeentation  of  the  People  Act^  1884, 
was  tneniioiud  therein;  that  they  were  to  he  deemed 
inhaUtant  occupiers  of  their  qtiarters,  and  that  no 
person  under  whom  they  '<  served  in  their  office,  servicCf 
or  employment*'  resided  in  the  same  dwelling-house 
within  the  meaning  of  section  8  of  that  Act* 

This  waa  an  appeal  from  the  declaion  of  the  revising 
barrister  for  Canterbury.  From  the  case  stated  by  the 
barrister  the  following  facts  appeared  :— 

The  appellant  was  a  sergeant  in  the  7th  Dragoon 
Guards,  the  depdfc  of  which  is  attached  to  the  general 
cavalry  dep6t  at  Canterbury.  As  such  sergeant,  he 
inhabited,  by  ylrtue  of  his  service  in  the  army,  two  rooms 
on  the  first  floor  of  a  block  of  buildings  in  the  ca?alry 
barracks,  and  had  inhabited  the  same  two  rooms  for 
more  than  twelve  calendar  months  previous  to  the  15th  of 
July,  1885.  The  appellant's  rooms,  the  furniture  of  which 
was  in  part  supplied  by  Qovemment,  opened  into  a  passage 
used  in  conunon  by  himself  and  other  non-commissioned 
oiflcers.  That  passage  commnnicated  with  a  staimase, 
and  that,  again,  into  a  passage  on  the  ground-floor 
which  led  to  the  front  door.  No  one  else  but  the 
appellant  had  a  key  to  his  rooms.  The  appellant  was 
obliged  to  be  within  his  quarters  by  a  certain  hour  every 
evening.  In  Accordance  with  the  Queen's  fiegulations 
and  certain  standing  orders  issued  by  the  commanding 
olBoer,  it  was  the  duty  of  the  medicfd  offtcer  to  inspect 
the  appellant's  quarters  as  well  as  all  other  portions  of 
the  barracks  every  week,  and  to  report  on  the  con- 
dition thereof.  It  was  the  duty  also  of  the  orderly 
officer  and  certain  other  officers  to  visit  such  quarters  at 
stated  times,  and  to  report  as  to  their  order  and  condition. 
Such  inspection  did,  in  fact,  take  place  from  time  to 
time,  for  which  purpose  the  appellant,  on  receipt  of 
notice,  was  bound  to  admit  those  officers  to  his  quarters, 
and  th^  would  have  had  the  power  to  break  open  the 
door  and  enter  if  admittance  had  been  refused  to  them. 
Non-commissioned  officers  of  superior  rank  to  that 
of  the  appellant  lived  in  the  same  quarters,  and  it  was  the 
duty  of  the  superior  non-commissioned  officer  to  maintain 
order  in  case  of  need,  and  for  that  purpose,  if  necessary, 
to  enter  the  appellant's  rooms.  The  commanding  officer 
lifed  in  a  detaished  house  away  from  the  block  in  which 
the  appellant  lived.  That  house  was  within  a  wall  ex- 
tending round  the  various  barracks  and  barrack  yards. 
The  commanding  officer  *  could  at  any  time  enter  any 
part  of  the  barracks,  indlnding  the  appellant's  rooms,  for 
any  cause  which  might  seem  to  him  reasonable,  though 
it  was  usual  for  him  to  give  notice  before  making  a 
general  inspection,  and  he  further  had  the  power  of 
dosing  the  barrack  gates  and  of  forbidding  any  person 
to  enter  or  leave  the  barracks  at  any  time.  The  appel- 
lant was  liable  to  be  ordered  by  the  commanding  officer 
to  change  from  the  quarters  assigned  to  him  and  to  live 
in  others,  and  waa  bound  to  obey  such  orders. 

The  Queen's  Begulations  and  Orders  for  the  Army, 
published  by  the  War  Office,  were  made  part  of  the 


The  barrister  held  that  the  occupation  of  the  appellant 
was  not  of  such  a  nature  as  to  constitute  him  an  in- 
habitant occupier  within  section  3  of  the  Representation 
of  the  People  Act,  1884 ;  and,  further,  that  **  dwelling- 
house"  in  that  section  must  be  taken  to  mean  the 
barracks  as  a  whole,  or  the  block  of  buildings  in  which 
the  appellant's  quarters  were  situate,  and  that  in  either 
case  the  dwelling-house  in  such  extended  sense 
was  inhabited  by  persons  under  whom  the  appellant 
aerved. 

Vrumpt  Q,0,f  and  Bargrave  Deane,  for  the  appellant. 
^-The  barrister  has  found  that  the  appellant  has  inhab- 
ited rooms  for  the  required  period  in  virtue  of  bis 
aeirvioe.  The  x^gnlatlons  as  to  inspection  and  mainten- 
•ao0  o(  Older  do  not  alEoot  bifl  aepaiate  and  eixolasive 


occupation.    In  the  second  place»  the  tesidenee  of  sa] 
rior  officers  of  the  same  grade  as  tbe  appellant  fai 
same  block  of  buildings  ought  not  to  take  awaj 
franchise.    The  soldiers  are  in  the  service  of  the  Om 
not  of  their  superior  officers.    The  ooonpation  of  tbf 
premises  is  the  occupation  of  the  Crown. 

Asquith,  for  the  respondent.— The  intention  of 
Act  was  not  to  confer  a  widely- extended  franchise, 
to  remove  certain  disabilities  by  which  persons  otbr 
well  qualified  were  not  permitted  to  vote  beeaoBS  . 
occupation,  being  in  their  capacity  of  servants,  was  h 
to  be  the  occupation  of  their  masters.  It  is  not  n 
required  that  the  claimant  should  occupy  as  teas 
The  point  in  dispute  in  Dohson  v.  Jones,  5  M.  ft  G.  11 
Clarke  v.  Overseers  of  Bury  8t.  Edmunds,  6  W.  E.3 
1  0.  B.  N.  8.  23,  was  in  the  minds  of  the  framsn 
this  Act.  This  appellant  only  oooupies  rooois  is 
dwelling-house  which  is  also  occupied  by  others,  m 
of  whom  are  his  superiors.  Further,  the  appellaat  ] 
not  had  the  sole  and  exclusive  use  of  his  rooms;  ti 
were  liable  to  be  entered  at  any  time  by  a  sapa 
officer.  [Lord  CoLKBiDOB,  0.  J.— Surely  a  master  hs 
right  to  enter  his  servants'  rooms  to  keep  order  soi 
other  purposes,  even  though  those  premises  are  sM 
turally  separate,  as  in  the  case  of  the  coachman  gi 
in  the  schedule  to  the  Act.]  I  submit  that  ths  oiBM 
without  being  his  masters,  have  righU  over  thespi 
lant's  rooms  which  prevent  him  from  having  the  e» 
sire  use  and  occupation  of  them.  Again,  even  if  t 
be  an  inhabiting  of  -  these  rooms,  yet  the  hooM 
inhabited  by  a  person  under  whom  the  appellant  ''sa 
in  his  office,  service,  or  employment."  Ths  w 
«  dwelling-house  "  in  the  section  is  evidentiy  ussii 
two  senees,  but  in  the  second  and  larger  s^nse  oi  1 
word  it  is  evident  that  superior  officers  inhabit  the  m 
dwelling-house.  Moreover,  the  colonel  resides  «**' 
the  curtilage  or  barrack-wall. 

Crump,  Q,C.,  was  not  heard  in  reply. 

Sbdgwick  v.  Neville. 

The  facts  found  by  the  revising  barrister  in  ^^ 
were  simUar  to  those  in  the  last  case.  TkeWisw 
allowed  the  claim. 

Hon.  Mark  Napier,  for  the  appeUant.— Ths  rsmtoJI 
barrister  allowed  the  cUim,  but  I  submit  that  »W|J^ 
not  occupy  by  virtue  of  any  service.  The  ^'^^ 
given  in  the  schedule  to  the  Representation  ot  we 
People  Act,  1884,  are  of  real  servanU.  If  Boldien  » 
servants  at  all  they  are  servanU  of  the  Crown,  an*  "• 
Crown  is  not  named  in,  and  not  bound  by»*"**^: 
The  Crown  might  be  prejudiced  by  this  «n'»'*<'"fr* 
of  its  servants.  By  the  Queen's  ReguUtions,  wMoa  "^ 
made  part  of  the  case,  private  soldiers  are  «<>rbWfl«ft^ 
take  part  in  political  meetings  in  barracks  or  cwewD«^ 
Further,  the  premises  occupied  by  the  respoadenj  «• 
not  a  dwelling-house;  the  Crown  has  <*»'5Vthdf 
barracks,  and  by  its  orders  the  men  are  looked  in  w»J 
quarters  which  are  liable  to  intrusion  ft>r  inspection  ■»» 
other  purposes. 

Bosher,  for  the  respondent— AUowing  these  aolditft 
to  vote  is  not  diresting  any  right,  titte,  or  ptewgi- 
Uf e  of  the  Crown  within  the  meaning  of  tbe  "**»"  ^ 
given  in  Bacon's  Abridgment,  tit.  Prerogatife;  3i«''«" 
on  Stotutes,  p.  112.  By  10  ^  11  Vict.  c.  21," 
exerdse  ot  the  franchise  by  soldiers  is  «*P'****{,Sn- 
mitted.  There  never  has  been  a  statute  «n'»»^S 
or  disenfranchising  soldiers,  whtte  other  Crown  w«" 
have  been  expresaly  dealt  with.  The  Act  «' ^f^L. 
9,  sob-section  9,  shows  that  the  I^**!***''-,??^  .5- 
plated  conferring  vetes  on  Crown  serrants.  iw*  ^ 
section  could  only  treat  of  such  Crown  IfT^  j, 
banaoks.    See  alM>  adbediile  8,  part  S.    A  aouu* 
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viihln  the  **offlfiB,  aerrioc^  or  emplojment '*  of   the 
CSrowii*    «nd   ioluUxfei  the    bamcks  by  Tirtaa  of  his 

loiTRT   V.  COLLABS. 

Xn  this  OH0  the  appellaat  was  a  captain  In  the  army 

Temdlng  in  estshy  barracks  at  Ganterbnry.  In  the  same 

1»lock  (S  bo2diDgs  a  superior  offlcsr,  Major  Hickman, 

•lao  oee^ied  quarters.    The  revising   barrister    held 

that  bt  V89  hereby  disqualified  from  ezerciaing  the 


S^if.  5.~CiTB,  J,,  delirered  the  Judgment  of  the 

ns  appellant  in  Kkinson  ?.  Ccilard  is  a  sergeant  in 

Saay  and  he  elaims  the  vote  as  having  inhabited  a 

-hoose  by  Tirtne  of  his  serrice  within  the  mean- 

of  the  3rd  section  of    the  Bepresentation  of  the 

Aef,  1884. 

as  ol^eeted  that  thia  section  does  not  apply  to 

in  the  array,  because  the  Crown  is  not  bound  by 

ate  unless  named  in  it.    How  the  rights,  preroga- 

or  property  of  the  Grown  are  affected  by  soldiers 

Totes  we  cannot  see,  but  it  is  enough  to  say  that 

Grown  is  named  in  the  statute,  as  we  shall  show 

Vast,' it  was  said  that  it  was  contrary  to  public  policy 

AM  acli&n  ihonld  have  votes.    No  authority  was  cited 

Mt  proposition;   on  the  contrary,  soldiers  have 

^Vi^,  in  leepeot  to  the  franchise,  been  treated  on  the 

mme  footfaigas  civilians.    By  8  Geo.  S,  c.  30,  which 

ivfdes  for  the  lemoval  of  soldiers  from  the  vicinity  of 

riaetfon,  it  is  enacted  that  ^  nothing  in  the  Act 

diall  extend  to  any  officer. or  soldier  who 

L  have  a  right  to  vote  at  any  such  election,  but  that 

lueh  ofBcer  and  soldier  may  freely,  and  without 

Istsmpllon,  attend  and  give  his  vote  at  euoh  election." 

A.  ahnUat  pioviglon  is  to  be  found  in  10  &  11  Ylct.  c.  21, 

It  ia  true  that,  by  22  €^.  2,  c.  41,  and  8  Geo.  4,  c.  53, 

a.  9,  otBoen  of  Eidae  and  Customs  and  persons  engaged 

ia  the  Pcwt  OfiBce  were  disqualified  from  voting,   but 

tftese  dJaqusJiflestlon  were  finally  removed  by  31  ft  32 

Vlei.  A  79,  which  recites  that  '*  it  is  inexpedient  that 

mnj  pemm  otherwise  entitled  to  be  registered  as  a  voter 

should  be  incapacitated  to  vote  at  the  election  of   a 

aenber  or  members  to  serve  in  Parliament  by  reason  of 

Ui  being  employed  in  the  collection  or  management  of 

bar  Msjcsfy's  revenues." 

Ibe  question,  moreover,  is  put  beyond  all  doubt  by 
tiie  901  section  of  the  Bepresentation  of  the  People  Act, 
1884k  rab-eeetion  9,  which  provides  that,  ^  where  a  man 
ftahaUts  a  dwelling-house  belonging  to,  or  being  occu- 
pied on  behalf  of,  the  Crown,  or  by  reason  of  any  other 
gionnd  of  exemption,  such  peraon  shall  not  be  dis« 
entitled  to  be  registered  as  a  voter."  Now  a  dwelling.  I 

by  I 


dwelling-house  or  they  are  part  of  a  dwelUng*house, 
and,  ia  the  latter  case,  as  they  are  separately  occapied 
as  a  dwelling,  they  form  a  dwelling-house  within  that 
section.  A  servant  does  not  the  less  inhabit  a  dwelling- 
house,  nor  is  it  the  less  a  dwelling-house,  because  the 
master  makes  and  enforces  regulations  for  the  good 
government  of  the  servant  and  of  his  house ;  nor  does 
the  fact  that  the  master  retains  himself  or  delegates 
to]  others  the  power  .of  entering  a  servant's  house, 
for  the  purpose  of  maintaining  order,  prevent  the 
servant  from  having  the  sole  and  exclusive  use  of  the 
house. 

The  next  objection  ie,  that  the  dwelling-house  was 
inhabited  by  a  person  under  whom  the  appellant  served. 
Kow,  it  is  obvious  that  this  part  ol  the  section  cannot 
apply  where  the  master  and  servant  occupy  separate  and 
distinct  houses,  and,  as  where  the  servant  inhabits  part 
of  a  house  he  must  have  the  sole  and  exclusive  use  of 
that  part,  this  clause  can  only  apply  where  the  servant 
inhabits  part  of  a  house,  and  the  master  inhabits  the 
house,  of  a  part  of  which  the  servant  has  the  sole  and 
exclusive  use. 

Thus,  where  a  butler  has  the  sole  and  exclusive  use  of 
a  bedroom  in  his  master's  house,  it  is  clear  that  the 
dwelling-house  is  inhabited  by  the  person  under  whom 
the  butler  serves ;  and,  where  a  gatekeeper  has  the  sole 
and  exclusive  use  of  a  cottage  at  the  gate  of  his 
-master's  park,  it  is  equally  clear  that  the  dwelling- 
house  is  not  inhabited  by  the  'person  under  whom  |he 
serves. 

In  the  present  case  the  appellant  inhabits  two  rooms  in 
a  block  of  buildings,  and  there  are  other  rooms  in  the 
same  block  inhabited  by  other  non-commissioned 
officers,  some  of  them  of  superior  rank  to  himself.  Now» 
it  appears  impossible  to  contend  that  the  appellant 
inhabitB  the  whole  block  as  a  dwelling-hotue ;  and,  if  he 
inhabits  his  own  two  rooms  only,  it  must  follow  that  the 
other  non-commissioned  officers  do  the  same,  and,  con- 
sequently, that  the  officer  of  the  highest  rank  also  only 
inhabits  his  two  rooms.  If  this  is  not  so,  either  every 
person  in  the  block  must  inhabit  the  whole  block,  which 
is  absurd,  or  else,  when  the  officer  of  highest  rank  goes 
away,  the  next  officer  immediately,  and  by  virtue  of  his 
superior  rank,  at  once  begins  to  inhabit  the  whole  block, 
having  previously  inhabited  only  his  two  rooms.  In 
truth,  the  senior  non-commissioned  officer  occupies  his 
own  two  rooms,  and  those  only,  and  cannot  inhabit 
rooms  which  he,  in  fact,  does  not  occnpy  either  by 
himself  or  his  servants,  although,  undoubtedly,  the 
converse  does  not  hold,  and  a  man  may  occupy  what 
he  does  not  inhabit.  In  our  Judgment  there  is  no 
dwelling«house  here  of  which  the  appellant  occupies 
a  part  and  the  senior  non-oommissioned  officer  the 
whole. 

Moreover,  we  think  that  the  appellant  in  this  case 


ean  only  be  oocupied  on  behalf  of  the  Crown  by  I  *<>«•  "<>*   w'^®  ^^^^^    *^«    ■•'>*<*'  non-commissioned 

a  servant  of  the  Crown,  or,  at  any  rate,  by  some  one  ( officer.    It  is  not  necessary  to  decide  whether  a  private 


who  is  r^arded  as  being  in  comimiH  ca$u  with  a 
at  of  the  Crown,  so  that  this  provision  is  a  clear 
that  servants  of  the  Crown  are  Intended  to 
be  iaduded  within  the  Act. 

The  other  objections  made  against  the  vote  were  of  a 
note  special  character.  The  word  '*  inhabit '*  simply 
ttssos "  to  dwell  in,"  and  there  can  be  no  doubt  Uiat 
te  Bppellant  inhabits  the  two  rooms  in  question.  It 
iintti  of  as  little  doubt  that  they  form  a  dwelllng- 
koase.  By  section  5  of  the  Begistration  Act  of  1878, 
tike  ton  "dwelling-honse"  is  to  indnde  any  part  of  a 
boQN  vfawe  that  part  is  separately  occupied  as  a 
derOisg,  sad  it  is  also  provided  that,  where  an  occupier 
U  entitbd  to  the  sole  and  exclusive  use  of  any  part  of  a 
house,  thst  part  shall  not  be  deemed  to  be  occupied 
oeberwiw  than  separately  by  reason  only  that  the  occu- 
pier is  entitled  to  the  joint  use  of  some  other  part. 
Nov,  (he  two  rooms  in  question  are  ei^hcf  themselves  i| 


soldier  serves  under  the  captain  of  his  troop  or  com- 
pany, or  a  captain  under  the  colonel  of  his  regiment. 
A  soldier  does  not  .serve  under  every  one  of  superior 
rank  to  himself  in  the  same  regiment,  and  there  are  no 
facts  stated  in  the  case  which  warrant  the  conclusion 
that  the  appellant  served  under  anybody  who  inhabited 
any  rooms  in  the  same  block  of  buildings. 

These  considerations  dispose  of  most  of  the  cases 
relating  to  non-oommissioned  officers  and  married  men. 
In  the  case  of  Lowry  v.  Oollard,  it  was  contended  that 
the  appellant,  in  that  case  a  captain,  would  not  have 
the  right  to  vote,  because  an  officer  of  superior  rank, 
a  major,  had  quarters  in  the  same  block  of  buildings. 
This  case,  however,  is  not  substantially  different  from 
AikitiBon  V.  Collardf  and  we  think  the  same  considera- 
tions apply.  The  major  did  not,  in  fact  or  construc- 
tively, inhabit  the  whole  block,  but  only  his  own 
quarterP|  and,  n^ozepver^  is  x^ot  a  ^rsou  nnder   nhom 
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'Rami 


OAptaIn  Lowty  served  In  hla  offlee,  aervioe,  ov  employ. 
ine&t. 

Appeal  diitniated  in  Sedgwick  v.  Neville. 

Appeal  alhwed  in  AtUmon  v*  Oollaid  and  Lowvy  v. 
CfoUaid. 

Solicitors  in  J£X^'n«on  ▼.  OoUard :  for  the  appellant, 
BpeeohUy,  Mumford^  4  Zandon,  for  Flumrmr  A  Field' 
tMt  Canterbury.  For  the  respondent,  WyaU,  Hoekint^  dfe 
uooker* 

Solicitors  in  Sedgwick  'v.NeviUe ;  for  the  appellant  * 
Terrell  A  Aikinmm,  For  the  respondent,  ff,  Rueeell* 
tiehfield, 

Solicitors  in  Ixnary  t.  Collard  i  same  as  in  Aikineon 
J,  CoUard* 


Q.  B.  DiT.  (Lord  Ooleridge,  0. J.,  I 
Gfoire  and  OaTe,  J  J.  | 


Oct.  S9 ;  Kov.  5. 


FoBD  n.  Elhscej.  (a.) 

Median  tavh-^Parliameni  —  Setdieri  in  lar^acke^ 
Break  cfrteidence — Repreeentation  of  the  People  Act, 
1867  (30  A  31  Vidt.  c.  103),  s.  4. 

Solditre  who  have  heen  aheent  on  duty  for  twenty^one 
dayifrwn  their  quariere  during  the  qualifying  period 
?uwe  not  tompUed  vnih  the  condUione  of  80  db  81  Vid.  e. 
lOS,  ••  4,  and  ham  net  einetmOivdy  occupied  theee 
queniere  ee  a$  U  he  wUUed  to  be  placed  en  the  li$t  of 
voiere/air  the,eleetion  of  metmhe^e  ef  Parliament. 

lV>id  «r.  Hart,  St  W.  h.  168,  L.  if.  •  O.  P.  S78, 
foUowed. 

The  faots,  so  far  as  material  for  the  purposes 
of  this  report,  were  similar  to  those  in  Atkineon 
T.  CoUard,  but  the  revlBing  barrister  found,  in 
addition,  that  the  claimant  had  resided  in  barracks  at 
Exetor  for  the  qualifying  period,  but  had  been  absent 
on  duty  at  Okehampton  for  twenty,  one  days  during 
that  period,  and  could  not  have  returned  without  leave. 
Hie  claimant's  wife  and  children  and  his  furniture 
remained  in  his  rooms,  and  no  one  else  was  entitled  to 
use  or  occupy  them  during  his  absence. 

The  barrister  held  that  the  claimant  was  entitled  to 
the  franchise. 

B&mpoif  Q.O.,  and  JBTon.  B.  Coleridge,  fas  the 
appellant— The  respondent  is  not  entitled  to  voto 
jonless  ht  can  satisfy  the  requirements  of  the  80  4  31 
Vict.  c.  103,  s.  4,  as  amended  by  the  Parliamentary 
Begistration  Act,  1878  (41  &  48  Viet.  o.  26)»  s. 
7.  There  must  be  a  residence  for  the  whole  of  the 
qualifying  period,  and  such  a  break  of  residence  as  is 
foond  heie^  where  there  is  neither  the  intontion  nor 
the  power  to  return,  disqualifies. 

They  cited  Durant  v.  Carter,  S2  W.  B.  158,  L.  B.  9 
O.  P.  261 ;  Fi>rd  t.  Bart,  28  W.  B.  158,  L.  B.  9  0.  P. 
873 ;  Be»  r.  North  Currey,  4  B.  fr  0.  961. 

Sir  J.  E.  Goret,  B.G,,  and  Foc^,  for  the  respondents. 
—There  was  a  constructive  Inhabitancy  In  this  case 
similar  to  that  which  was  held  sufficient  in  Bex  v. 
MitcheUt  10  iBist,  611.  The  casei  Oited  Wer6  decided 
6n  the  word  **  mide/;  imd  not  on  the  Word  <<  inhabit." 
FiM  t.  Drew,  88  W.  B.  187,  i  0.  P.  D.  69,  the  last 
Mse  on  the  subject,  fi  also  deeMed  on  the  word  "  reside,*' 
tad  distinguishes  Iteoi  r.  Mi9ohtll.  Absolute  con- 
etraint  as  in  P^>wtU  v.  Ouet^,  18  W.  B.  874,  16  0.  B. 
K.  6. 7t,  no  doubt  disQualilles,  but  there  was  no  such 
tenttraint  here.    If  this  is  held  to  be  no  constmotive 
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residence,  a  coachman  who  driToa  bis  master  out  fi 
few  days,  and  cannot  return  beoattse  he  is  nndet  oi^ 
would  be  disqualified  also.  So  alao  a  sheriif,  who,  j 
disobeys  his  orders,  is  liehle  to  a  ponishment,  li  obU 
to  absent  himself  from  home,  xhe  qaestion  is  odi 
degree,  as  is  laid  down  by  Lord  Blaokbnrn  in  A| 
Mayor  of  Exd&t^U  B.  4Q.  B.  14,  17  W.  B.  0.  L. 
81. 

Kov.  5.— Oavb,  J.,  read  the  written  Jadgmentof 
court  (Lord  Golbbidob,  0,jr.,  Gbotb  and  Oatb,  JJ.)  : 

In    this    case   the    respondent,  who  claims  to 
in  respect  of  his  inhabitancy  of  a  dwelling-house  hi 
barraaks  at  Ezetor,  was  absent  darlngf  three  weeks 
qualifying  period  at  Okehampton*     Daring  thii  ] 
he  could  not  return  to  Exeter  without  leave. 

The  respondent  did  not,  therefore.  In  fact,  inhsU 
Exeter  during  the  whole  of  the  three  hondred  and 
five  days  making  up  the  qualifying  period.  We 
however,  that  the  actual  inhabitancy  daring  eveiy 
the  days  is  not  necessary,  and  that  it  Is  snfilolent  If 
claimant  can  make  out  a  constraotiTe  habitanpy. 
in  order  to  make  out  a  oonstmetive  habitanoy 
must  be  an  intention  of  returning  after  a 
abAcnee,  and  a  power  of  returning  at  any  time 
breach  of  any  legal  obligation. 

The  case  nf  a  sheriff  was  put  in  the  oourse  dt 
argument.    A  sheriff  always  intends  to  return  wIimI 
duties  are  at  an  end,  and  has  always   power  to 
without  breach  of  any  legal  obligation.     If  his  hi 
suifldently  near  to  the  assize  town  he  does,  in 
return  to  It  every  evening.    It  it  is  too  far,  he  doSf 
return  to  it,  not  because  ho  breaks  any  legal  obi 
bv  going  to  his  home,  but  because  he  oannot  get 
bis    official  duties.     His  difficulty  is  a  physicst 
not  a  legal  one,  and  he  cannot  go  noma  every  e^ 
for  the  same  reason  that  a  man  who  is  travelling  oa 
Continent  cannot  do  so. 

In  this  cas%  unfortunately,  the  fttote  are  very  hfl( 
steted,  and  we  do  not  know  whether,  when  the 
was  sent  to  Okehampton,  it  was  the  intention  of  tbi 
who  sent  him  that  he  should  return  to  Exeter,  or  whef' 
leave  to  return  could  have  been  procured;  ifoo^ 
it  would  have  been  refused.  If  it  could  kaie  swa 
shown  that  it  was  always  the  intention  of  the  auftoritiei 
that  he  should  stey  at  Okehampton  three  weeb  0&I7 
and  then  return  to  Exeter,  and  that  leave  to  retnm  te 
Exeter  every  night  would  have  been  granted  ess  mtttv 
of  course,  or,  if  refused,  only  refused  on  account  of  dlir 
oulty  of  communication,  and  not  because  his  presenos  w>> 
required  at  Okehampton  in  the  nfght  time,  we  ^^^ 
have  thought  there  were  strong  grounds  for  contsawflf 
that  there  was  a  constructive  inhabitancy.  As,  hovefOi 
there  was  no  inhabitonoy,  In  fact,  during  the  three  wedH 
in  question,  it  lay  on  the  claimant  to  prove  fsota  estw> 
lishing  a  constructive  inhabitancy,  and  this,  in  out 
judgment,  he  has  failed  to  do. 

We  were  pressed  on  the  one  side  with  the  esse  w. 
Fwd  V.  Bart^  and  on  the  other  side  with  the  esse  of 
Ren  V.  Mitchell.  In  our  judgment,  this  case  fsOi 
within  the  principle  laid  down  in  Ford  v.  Bart.  li  ^  * 
two  cases  are  inconsistent,  we  think  the  later  decisioa 
should  be  followed. 


Appeal  allowed. 

Solicitors  for  the  appellant,  ^.  S*  Fbx  A  Co,,  f» 
0.  S  B.  J.  t'ordt  Exeter. 
fioUdtor  let  tlie  reipoiident»  i7amdlM%  fbf  Ff<^* 
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Df  BAKKKUPTCT. 


Q.  B.'Dlt.lOin,/.) 


Nov.  10. 


EgfwkJhsnact  Baitk  of  Loitdov. 
A  ftf  Geutsse.  (a.) 

BtenSrt^ftjf-Aw/Jy  vife^Married  Wbm€n:$  Prdp- 
flr%  J^188S  (45  <fe  46  VicL  c.  75)»  «.  3^0du«  q/ 

^Tk  mming of  aedi&n  3  o/  tht  Married  WomerCB 

^  ile^  188S,  <§  CAerf  to^ere  money  or  other  estaU  of 

I  It  iSoitor  tfrfrmfefi  &y  Aer  to  ^er  huBhandfor  th". 

9  0f  my  trade  or  husinem  carried  on  by  him  or 

ike  ecmnei  prove^  for  the  purpo$e  of  voting 

iU  aU,  uniU  after   the   other  creditors   are 

_  The  mm  of  proof  that  the  money  was  not 

If  fir  9m\  pwrpose  it  on  the  wife, 

1  to  the  pcoof  of  Hn.  Genese,  the  Wife  of  th^ 

ptoof  of  Mn.  G«nese  for  £384  for  money  lent 

ladTaaeed  oat  of  her  eepuate  estate  waa  adnlUed 

t  of  the  first  end  leoond  raeetinge,  and 

I  aUoved  to  fete.    A  soheme  of  arrangement  ^at 

'  oi.    Hie  Dutiiot  Bank,  one  of  the  oreditors, 

1  a^inat  the  Ohurman'o  deoisioD.    The  aobeoie 

and  the  debtor  was  adjadicated  a  bank- 

so  Hit  the  present  applicatio&  was  praotlcally  for 

A  pnUadBmy  ol^eetion  was  raised  that  the  motion 

IIS  ont  of  time^  but  after  some  aignment  it  was  agreed 

[t|f  bofb  sides  that  the  oase  should    be  heard  on  the 

Ymghm   WiUituni,   for    the    Bistriot    Bank,    the 

Gfenese  oannot  prove  nntal  all    the 

«nitton  hs?e  been  satisfied ;  this  is  the  meaning  of 

DBdoftiielCBRied  Women's  Property  Aot,  1882» 

and  tt  loUowi,  as  •  matter  of  oourse,  that  she  oannot 

;     vote.    lAepnuipIs  is  the  same  as  in  Ea  parte  Taylor^ 

A  r$  Gruoi^  i8  W.  B.  205,  12  Gh.  D.  366,  where  a 

itailBr  Qoeation  mider  BoTiU'a  Aot  was  decided. 

Owptr  WiOii,  Q.G.,  and  Kiseh,  for  Mrs.  Genese.— The 
M  kw  VIS  that  where  the  hnaband  waa  a  traatee  of  hia 
Vlb^s  property,  held  for  her  aeparate  use,  the  wife  could 
fiON:  Sx  parte  WeRe^  In  re  Whitmore,  2  Mont.  D.  ft 
SeO.  504.  The  intention  of  the  Married  Women  a  Prop- 
tt^  Aek,  was  not  to  alter  the  law  more  than  noesaary. 
[Ihej  also  referred  to  section  16  of  the  Bank- 
nptey  Aet,  1883.]  Secondly,  it  ia  for  the  applicant  to 
ihow  tiist  the  money  waa  lent  for  use  in  the  debtor's 
tnAe  Of  boaineaa.  Primd  facie  our  client  is  entitled  to 
piofo  and  Tote.  Moreover,  section  8  only  applies  to 
drtainhig  dividenda,  not  to  proof,  and  if  Mrs.  Genese 
amiotpfOTe  she  ia  deprived  of  a  '*  civil  remedy  *'  which 
As  bad  before  the  Aot ;  this  ia  contrary  to  the  express 
imtlnoii  of  aection  12  of  the  Married  Womeu'a  Property 
Aft,m2. 

Muir  JfadbmsM,  for  the  offloial  receiver. 

CiTB,  J.— The  only  question  I  have  to  decide  ia,  who 
h  to  ^j  the  costs  of  this  motion.  Incidentally  I  have 
^Md«tiia  construction  to  be  put  upon  aection  3  of 
»•  lUnfcd  Women's  Property  Act,  1882.  It  ia  im- 
poiAb  to  adopt  Mr.  Willis'  conatrnction  of  that 
•eetko.  Ai  to  the  other  pointy  that  the  ontu  of  proof  ia 
OB  ths  q^peDsnt  to  abow  that  the  money  waa  lent  for 
thepupoNoI  thedebtor'a  trade  or  buiineaa,  I  think 
theoitKKdpiDof  ia  on  Mra.  Geneae  to  aoataln  her  proofs 

(«-)  fiipQitsd  by  J.  Qt»uAJu>  LanrG,  Es^.,  B«NMfr-at« 


and  for  that  porppae  she  must  show  that  the  money  was 
not  so  lent.    Mrs.  Genese  must  pay  oosts. 

jHfeHon  allowed. 

Solicitors  for  the  applicant^  Wright  di  Son, 

fiolkdtov  feff  Mrs.  Genese,  A.  E.  B»9en£haL 

Solicitor  for  the  oflScial  receiver,  W,  W,  Aldridge, 


Q.  B.  Div.  (Gave,  J.) 


Nov.  10, 


Ex  parte  BnuioOK  {Offlcial  Bemwer). 
In  re  Garnstt.  (a,) 

Bankrupt^/ — Beali^iaiion  of  l\fe  interest'^Examinaiion 
of  bankrupt  —  Questions  ntceeaary  to  effed  lift 
insurance — Medical  examination — Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  s,  l^-^BankrupU^  Ac$^ 
1883  (46  ik  47  Vict.  c.  52),  s.  24. 

A  jMnkrupt  cannot  he  oompeUed  to  answer  quittiens 
or  submit  to  a  medical  examination  of  whieh  the  eols 
ohjeet  is  to  enable  an  ineurance  to  be  effected  on  the  hank* 
rapVs  life  with  a  view  to  the  better  or  more  profdtaHe 
realization  of  the  bankrupt*s  life  uUerest  in  certain 
property. 

Appeal  from  the  decision  of  the  judge  of  the  county 
court  of  Oheahire,  holden  at  Kantwioh,  refusing  to  order 
the  bankrupt,  Mrs.  Gamett,  to  answer  certain  questions 
and  submit  to  a  medical  examination,  with  a  view  to  the 
inaurance  of  her  life  for  the  benefit  of  her  creditora. 

The  only  aaaet  under  the  bankruptcy  consisted  of  the 
bankrupt's  life  intereat  in  a  aum  of  £872  7a.  lOd.,  £3 
per  Gent.  Cbnaola ;  and  the  official  receiver,  aa  truatee, 
deaired  to  aell  it  pcepawtory  to  winding  up  the  eatate. 
He  aubmitted  particnUfs  ol  the  life  intereat  to  aeveral 
insurance  and  other  aocletiea,  who  all  declined  to  enter- 
tain the  propoaal  unlesa  the  bankrupt's  life  waa  inaured, 
and  the  inanraaoe  companies  refused  to  efleat  such 
insnranee  unless  the  bankrupt  answered  oetiain  questions 
and  aubmittsd  to  a  medical  examination.  This  she 
refnaed  to  do*  The  offloial  reoeiver,  therefore,  applied  to 
tbe  oonn^  court  by  motfon  for  an  order  to  oompel  her  to 
answer  the  questions  and  submit  to  the  examination. 
The  Judge  refused  the  appUoattoo,  and  the  official 
receiver  appealed* 

W,  S,  Ball,  for  the  offloial  receiver.— TJnleaa  thia 
application  ia  allowed  it  will  be  impoasible  to  efleotually 
realfze  the  estate.  One  Insuranoe  company  haa  already 
oflered  to  buy,  if  it  ,be  aooeded  to,  and  if  not  the  life 
intereat  will  be  worth  very  little.  Aa  this  is  an  old 
bankraptey,theapplioatioois  made  under  aeetton  19  of  the 
Bankruptcy  Aot,  1869,  which  provides  that  the  **  bank- 
rupt shall  to  the  utmost  of  his  power  aid  in  the  reaUsa- 
tion  of  bis  property  and  the  dietribtttlon  of  the  prooeeda 
amongst  his  creditors,"  ioo.  The  same  provialon  ia  re- 
enacted  by  section  24,  aub-seotion  8,  of  the  Bankruptcy 
Act,  1883.  The  life  intereat  is  the  properjty  of  the 
bankrupt,  and  the  bankrupt  is  now  asked  to  assist  in 
realizing  it.  By  the  same  section  the  bankrupt  is  required 
"to  submit  to  such  examinations  in  respect  of  his 
property,  execute  such  instruments,  and  generally  do  all 
such  acts  and  things  in  relation  to  his  property  and  the 
distribntion  cf  the  prooeeda  among  hia  creditors  aa  may 
be  reasonably  required  by  the  truatee,"  &c. 

Vaughan  WUliitme,.  far  th4  tespottdsnt,  the  bankrupt. 
*— The  court  has  no  power  to  order  that  the  bankrupt 
paaa  hia  public  examination  conditionally,  or  to  oom^l 
obedlenee  to  sueh  aaerder  as  is  bsre^suggeeted  i  JExforte 

(a.)  BepoHe4  bf  i,  OntAsn  tkma,  Eaq.,  Barriat^r-^ali  • 
Law, 
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High  Ooubt* 


Ex  PABTB  RlDOWAT. 


High  Gottbt. 


Smiih^  In  re  AngerBietn^  20  W.  R.  851,  L.  R.  7  Gh.  668. 
A  yet  J  strong  argoment  is  the  faot  that  no  saoh  applica- 
tion aathia  has  ever  bean  made  preTioosly.  Indeed » the 
seotioQ  seems  purposely  drawn  to  preelade  such  au  ex- 
amination. It  has  been  dedded  that  in  the  sale  of  good- 
will of  a  bankrupt's  business  no  conditions  can  be  imposed 
on  the  bankrupt:  WcUkefv.  Motteran^  30  W.  R.  165, 
19  Cb.  B.  355. 

BaU  in  reply. — ^The  reason  that  no  decided  ease  on 
this  point  can  be  found  may  equally  well  be  that  such  an 
application  has  never  been  resisted  before. 

Catb,  J. — I  am  of  opinion  that  the  Judgment  of  the 
county  court  Judge  was  right,  and  the  appeal  must  be 
dismissed.  The  section  in  question  (section  19),  according 
to  its  plain  meaning,  does  not  authorize  the  examination 
of  the  bankrupt  as  to  the  state  of  her  health,  with  a  view 
to  insurance.  To  my  mind,  that  is  a  different  object  from 
the  matters  referred  to  in  the  section.  If  anything  of 
that  kind  bad  been  Intended,  I  should  have  expected  to 
find  distinct  words  to  that  effect,  and  not  some  words 
along  with  words  relating  to  totally  different  matters. 
It  is  admitted  that  no  authority  for  any  application  of 
this  kind  can  be  produced,  and  I  am  satisfied  that  it  is 
not  a  case  in  which  I  ought  to  make  a  precedent.  The 
appeal  will  be  dismissed,  with  costs. 

Appeal  dtemitsedf  with  oosfs. 

Solicitors  for  the  appellant,  Bice  A  Burnett. 

Solicitors  for  the  respondent,  0,  B.  ^  H.  Ouff. 


Q.  B.  DiF.  (OsTe,  J.) 


Aug.  4, 11. 


Ex  parte  Bedowat. 
In  re  Bidowat.  (ei.) 
Bankruptey^Oi/t  of  ehatteHa-'Bttention  of  poeueeUm. 
Where  it  ie  sought  to  tetaJdieh  a  gift  of  a  chatUl  of 
which  the  donor  rdaine  poeeesiion,  cireufnetancea  muet 
he  proved  from  which  it  can  fairly  he  inferred  that  the 
donor  intended  to  make  an  immediate  gift^  bo  that  the 
thing  then  ceaeed  to  he  the  donor'e  and  became  the 
donee*B  property,  Oireumetancea  from  which  an  inHeA- 
tion  of  making  a  future  gift  may  reaeonahly  he  inferrfd 
toill  not  he  Bufficient,  Betention  of  poBBeBBion  is  strong, 
htU  not  conclusive,  tvidence  against  such  an  indention* 

Motions  on  behalf  of  two  children  of  the  bankrupt  for 
orders  restraining  the  trustee  from  selling  certain  port 
wine  in  the  cellars  of  the  bankrupt^  and  that  the  trustee 
might  be  ordered  to  deli?er  up  the  wine  to  the  applicants. 

The  applioantfy  Thomas  Archer  Ridgway  and  Alice 
Ridgway,  were  ohildren  of  the  bankrupt,  Oolonel 
Ridgway,  an  army  agent,  and  resided  with  him  at 
Shepleigh  Ctourt,  and  they  claimed  the  wine  as  having 
been  given  to  them  by  their  father  under  the  circum- 
stances fully  set  out  in  the  Judgment. 

Aug.  4.— £f.  Woolf  for  the  applicants. 

E.  Beed,  for  the  trustee  in  bankruptcy. 

Our.  adv,  miU. 

Aug.  11.— Oavb,  J.,  delivered  the  following  written 
Judgment:— 

These  are  two  motions  for  orders  restraining  the 
trustee  from  selling  certain  port  wine.  They  are  made 
on  behalf  of  (a.)  Alice  Ridgway,  and  (5.)  Tom  Ridg. 
way.  The  wine  is  claimed  by  them  as  a  gift  from  their 
father. 

In  order  to  establish  such  a  gift  they  must  show 

(<!,)  Reported  by  J.  Gibabd  JjuxOf  Esq.,  Berrlster-at- 


circumstances  from  which  an  intentioa  of  making  m 
immediate  present  gift  may  reasonably  be  inferred. 

Circumstances  from  which  an  intention  of  makiogj 
future  gift  may  reasonably  be  inferred  will  not  i 
sufficient.  It  must  be  an  immediate  present  gift  ttl 
contended  for  the  trustee  that  chancre  of  poaaession  fni 
the  donor  to  the  donee  must  be  ahown,  and  that 
property  passes  so  long  as  the  subject  of  the 
remains  in  possession  of  the|donor.  In  support  at 
propositions,  two  cases,  Irons  v.  Smallpi&se^  2  B.  4 
551,  and  Shower  v.  PiJck,  4  Ex.  478,  Smith's  " 
Oases,  7th  ed.,  p.  153,  were  cited. 

On  the  other  hand,  it  is  said  that  the  principle 
down  there  goes  too  far,  and  has  been  disapproved  of 
Parke,  B.,  in  Ward  t.  Andland,  16  M.  A  W.  871; 
Orompton,  J.,  in   Winter  v.  Winter,  9   W.  R.  74T, 
h.  T.  N.  S.  639;  by  Pollock,  B.,   iu  In  re  m 
81  W.  R.  578. 

I  am  9f  opinion  that  it  is  goinK  too  far  to  say 
retention    of    possession    by  the    donor  Is    oor'' 
proof  that  there  is  no  immediate  present  gift,  all 
undoubtedly,  unless  explained  or  its  effect  destroysdj 
other  circumstances,  it  is  strong  evidence  against  ^ 
existence  of  such  an  intention. 

The  applicants  must,  however,  prove  ctvonmsi 
from  which  it  can  fairly  be  inferred  that  the  donor 
tended  to  make  an  immediate  gift,  so  that  the  thing 
them  ceased  to  be  the  donor's  and  became  the  pi 
of  the  donees.  It  is  not  enough  to  prove  ciroui 
from  which  the  proper  inference  is  that  the  ^ 
intended  to  make  a  gift  in  the  future,  but  so  tha^  nrifr 
something  further  was  done  to  complete  the  gif^  H] 
should  retain  control  over  the  things  intended  to  li 
given. 

I  may  at  once  dispose  of  most  of  the  affidavits.  Til 
reputation  in  the  family  and  amongst  friends  that  itwi 
Tom's  or  Alice's  wine  proves  very  little.  Such  a  lepi* 
tation  would  arise  from  the  expression  of  his  intentiOB 
by  the  donor  whether  it  was  an  intention  to  gif^  '< 
once  or  at  some  future  time. 

As  to  Tom's  wine,  eighteen  or  twenty  years  ago,  ioob 
after  Tom's  birth,  Oolonel  Ridgway  determined  to  ^J 
down  a  pipe  of  port,  and  told  the  family  sod  bis 
friends  it  was  for  Tom.  It  wa*,  however,  piM«d^  *" 
Colonel  Ridgway's  cellar,  and  remained  in  bis  poMeaiioD, 
and  occasionally  a  bottle  of  it  was  tried  to  test  its 
condition.  The  bulk  has  not  been  drunk,  and  ii  ^ 
yet  ready  to  drink.  It  is  suggested  that  ^^  ^ 
became  Tom's  when  it  was  first  laid  down,  and,  in^i 
it  is  clear  that,  unless  there  was  a  giCt  then,  nothiog  btf 
been  done  since  to  amount  to  one. 

I  think,  however,  that  the  circumstances  point  tosi 
intention  to  give  in  the  future  rather  than  to  a  prsNB* 
gift.    The  wine  was  useless  to  the  child  while  hers-  i 
mained  such,  and  he  must,  at  the  time,  have  been  quB* 
unconscious  of  any  gift,  and  quite  inospable  of  exar* 
cising  any  acts  of  ownership.    Was  it  intended  tbJA 
when  the  boy  got  to  sixteen  or  seventeen  he  sboald  w 
free  to  drink  it  at  his  pleasure,  or  to  exchange  it  l^^^ 
gun,  for  instance,  or  a  horse  P    I  cannot  think  thst  sny* 
thing  of  the  kind  was  intended.     In  my  opinion  Colonel 
Ridgway  had  formed  the  intention  of  firing  fttobtt 
son  at  some  future  time,  without  fixing  in  his  own  mtija 
when  that  time  shorld  arrive,  and  had  determinea  m 
the  meantime  to  retain  the  control  over  ft,  «no  "* 
power  of  dealing  with  it  as  circumstances  might  rfqmi«j 
As  to  Alice's  wine:  Having  expressed  his  intentioooi 
giving  Tom  a  pipe  of  port.  Colonel  Ridgway  seems  w 
have  thonght  it  only  fair  to  his  eldest  daughter  thst  iw 
also  should  have  some  wine,  and  he   ^^P^^^^fcfj. 
intention  of  giving  her  certoin  wine  in  his  cellsr,  www 
was  then  in  particular  bins.  His  original  intention  ws>i  "* 
he  says,  to  give  the  wins  to  Alice  and  Jan*  joiotl/ir  ^r" 
only  ezpreiied  the  intention  of  giving  the  wIb*  to  ^ 
and  10^  ^qitfsiy  tg  bis  na^^tentiov,  the  wine  ecqw^ 
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^  or  Avnuu 


In  bb  HiooiKB. 


OOVBT  09  ApPBAL. 


\  Uft  tuuly  nd  tiieDds  fhe  reputation  of  being 

and  not  ASm^s  nd  Jane'i.     Bejond  the  ex- 

L  ol  Imtantkn  aoihlng  was  done  to  change  the 

*I1i8  viM  nmained  in  Colonel  Ridgwmy's 

flfinA  Bate  kii  eonttol,  and,  though  it  was  once 

yciftiftBia  Botdone  with  any  reference  to 

^|pm  Irat  iafti  for  the  more  oonvenient  arranging 

\  vine  li  (Uonel  Bidgiraj's  ceUar.    The  wine  ia 

,  iaantse,  aid  oalj  a  nouiU  part  of  it  has  been  oon- 

|7  ObioBel  Bidgway  and  his  friends,  for  the 

jliJ^dM  Dotdrfaik  port.    Here,  again,  if  there 

m^  jnMot  immediate  gift,   it  was  made  when 

^  Si^mj  ezpieised  the  intention  of  giying  it, 

I  mien  Afioe  vu  a  chad,  for  nothing  has  been  done 

Ift  aay  vay  to  cany  oat  the  intention  or  to  oom- 

^  gflit,  if  it  was  then  imperfect. 

I  a^yself  compelled  to  come  to  the  same  oonoln- 

I  thie  esse  as  in  the  case  of  Tom's  pipe,  and  for 

reasoDs.    If  Alice  had  married,  I  think  Colonel 

'  woald  hsTs  completed  the  gUt  by  sending  the 

»her;  bat  I  think  both  his  and  her  nnderstonding  of 

1  gift  was  that  she  was  not,  without  some  future 

^on  bis  part,  to  be  at  liberty  to  sell  it  or  give  it 

bnt  that  lo  long  as  she  remained  a  member  of 

~  ~  ~  the  wine  as  it  matured  was  to  be  oon- 

Lby  ttie  family  in  the  ordinary  way. 

k  Biy  jBigmeBt  titers  never  was  in  either  case  any 

OB  the  part  of  Colonel  Bidgway  of  making  a 

iwasdiate  gift,  and  both  appUcations  must  be 

,wiiheortB. 


Oarre^,    Jk 


rrfmed, 
fcr  the  applieanta,  Par^, 

AdieitQCB  for  the  tmatea,  Anderson  S  Son. 


CsvTt  0f  fllMt«(: 


nomCkauDiw. 


Jh  re  EJTGoms. 
Bat  v.  Tusnell,  (a.) 


KoT.  28. 


iUBemeid^Cvvenant  hy  ietUor  to  pay  a  sum  "free 
from  aU iedmcHeHB** — Liahilitu  for  attccesaion  duty^^ 
* '-^  Duty  AH  (16  A  17  Vict.  c.  51),  aa.  42,  44. 


A  aeUlor  eovenanied  with  the  irvateea  of  hia  daughter* a 
warmge  attUement  to  pay  them  danring  hia  life  or  within 
tmlwa  meMa  after  his  death  the  aum  o/.£10,000,  *'free 
Jfeu^  ttU  dedmctimie  whataoever,'*  He  did  noi  aatiafy 
Ike  coaemaU  in  hie  lifetime^  and  on  hia  death,  when  the 
tarn  vol  paid  iy  At s  executor^  the  trtateea  of  the  aettlo' 
mad  daimed  to  have  the  aueceaeion  duty  on  the  aum  paid 
est  o/  hit  estate. 

Bdd,  that  the  etfvennnt  toaa  aaiiafied  hy  the  payment 
af  £10,000,  oimI  that  the  teetaior'a  eatate  waa  not  liable 
fif  iha  meoBMHMi  duty, 

dadam  of  Baeon,  V.a  (reported  33  W.  R.  673,  29 
(XI>,Wl),ajfirmed. 

AumI  ffOB  a  decision  of  Bacon,  V.C,  reported  33 
^.]LRS,S9  Cb.  D.  697,  where  the  facts  of  the  case 


IkifHrtion  was  whether,  under  a  covenant  entered 
hitft^stiiutor  to  pay  to  the  trustees  of  his  daughter's 
Mnii«iBttlefflent  a  sum  of  £10,000,  free  from  all 
dedsedosiibatBoeTer,  at  snch  time  or  times  during  his 
iifemkiMd  think  fit,  or  within  twelre  months  after 

(«.}  leported  by  H.  F.  Ambuboz,  Esq.,  Barrister.at- 
Law. 


his  death,  which  he  did  not  satisfy  in  his  lifetime,  a 
claim  by  the  Crown  for  succession  duty  upon  tha 
£10,000  was  payable  out  of  his  estete  or  out  of  the 
settled  fund.  UodSr  the  trasta  of  the  asttlement,  the 
daughter  took  a  life  interest  in  the  fund. 

ne  ^estton  liad  been  vaisef  by  an  oi<gtnalbig 
aummons,  taken  out  by  the  trustees  of  the  eeMement 
against  the  testetor's  executor,  and  the  parties  had 
agreed  upon  the  fact  that  succession  duty  was  properly 
payable  on  the  £10,000. 

Baoon,  Y.C.,  decided  that  the  testetor's  covenant  was 
satisfied  by  the  payment  of  £10,000,  and  that  his  estate 
was  not  liable  to  pay  the  succession  duty. 

The  trustees  of  the  settlement  appealed. 

Marten,  Q.(7.,  and  DunTuim,  for  the  appellante,  con- 
tended that,  the  testator's  eoyenant  being  to  pay  the 
£10,000  without  any  deduction,  his  estate  was  liable  for 
the  succession  duty.  [Per  Gur. — ^Is  it  certain  that 
succeseion  duty  is  payable?]  The  parties  are  agreed 
that  it  is  payable.  Section  44  of  the  Succession  Duty 
Act  makes  the  duty  payable  by  trustees.  [Lord  Hau* 
BUBT,  0.  —  Do  you  also  contend  that  the  succession 
duty  which  win  be  payable  on  the  daughter's  death  is 
payable  out  of  the  testator's  estate  P]  Yes.  Under  the 
Act,  that  duty  can  be  oompounded  for  at  once  by  tiha 
executor. 

Fearaon,  Q.O,,  Millar,  Q.O,,  and  (T.  N.  Lawaon,tM 
the  respondent. — ^This  is  simply  a  debt  from  the  estate, 
and,  if  it  had  been  satisfied  by  the  testator  during  bis 
lifetime,  suooession  duty  would  stiU  ha?e  been  payable. 
The  Crown  refused  to  make  any  claim  on  .the  executor 
in  respect  of  the  fund.  [They  were  stopped  by  the 
oouit.] 

Marten,  Q,0,,  replied. 

Lord  Halsburt,  C.-~I  wish  to  premise  what  I  have  to 
say  by  protesting  against  baring  to  delirer  judgment 
upon  the  basis  of  an  artificial  agreement  betyreen  the 
parties,  and  on  a  legal  assumption  with  which  I  do  not 
say  I  agree.  I  give  no  opinion  whether  succeseion  duty 
is  payable  or  not,  and  confine  myself  to  the  construction 
of  the  instrument  as  it  stands,  and  I  think  that  the 
words  simply  mean  that  the  debt  of  £10,000  is  to  be 
paid  in  full — that  is  to  say,  that  nothing  which  the 
debtor's  estate  could  claim  to  set  off  against  it  diould 
be  deducted.  But  this  has  nothing  to  do  with  a  claim 
for  duty  by  the  Crown.     The  decision  must  be  affirmed. 

LnniLBT.  L.J. — ^I  agree.  The  distinction  between 
legacy  and  suooession  duty  is  tolerably  plain.  Lsgaoir 
duty  is  by  the  Acte  to  be  deducted  from  the  legaqy  by 
tbe  exeeutor ;  the  Suooession  Duty  Act  does  not  do 
that.  Mr.  ICarten's  construction  of  the  Act  would 
make  both  the  execntors  and  trustees  liable  for  the 
dnty.  I  understand  it  in  the  same  way  as  the  Crown 
seems  to  hare  done — that  is,  that  the  trustees  were  to 
pay  the  duty  when  they  got  the  £10,000.  All  tbe 
executors  had  to  do  was  to  hand  oTor  the  money ;  nnd 
it  is  rather  startling  to  say  that  when  the  settloi^s 
daughter  dies,  and  duty  will  again  be  payable,  aaotlMr 
claim  can  be  made  by  tbe  trustees  against  the  estate  of 
the  testator  for  the  further  duty. 

Frt,  L.J. — I  am  of  the  same  opinion.  It  appears  to 
me  that,  if  succession  duty  is  chargeable  at  idl,  it  is 
under  section  42,  which  makes  the  duty  a  charge  on  the 
interest  of  the  successor,  and  not  of  the  predecessor. 
The  testator's  estate,  therefore,  is  not  liable. 

Appeal  diimiaaed,  with  coate, 

BoHdtora  for  the  appellante,  Pritehard  A  MiirahalL 

Solidtors  for  the  respondent,  J,  3.  Johnaon, 
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I*rom  Chan.  JMt. 


Hall-Babb  v.  Halx.-Dabb. 


GOUBT  OF  Afvul 


Not.  so,  SI. 

Hall-Sabb  r.  Hail-Dass.  (a.) 

S€ct9jicati<m'^Inrolled'ldiientatling    deed-^Finef   and 
Becovtries  A<A{ZA4.  Will.  4,  c  74),  $.  47. 

The  juriidietion  to  redi/y  dudi  i$  exerciseahU  vnth 
regm-d  to  a  deed  of  dUeniailment  and  reaetOement  not- 
withatanding  tnrolment,  eo  a$  to  make  tJie  deed  the 
real  dfed  which  the  parties  intended  to  execute  and 
odteved  they  toere  ixecuting. 

^P^ciaion  o/BacoD,  V.a  (reported  9Z  W.  B.  615.29 
Ch.  D.  133),  reveraod. 

Appeal  from  Baoos,  V.O.  (33  W.  E.  515,  29  Oh.  D. 
133). 

The  action  was  for  reotifloation  of  an  inrollod  deed 
irhiob  was  at  once  a  disentailing  deed  and  a  resettlement, 
by  inserting  in  the  resettlement  a  limitation  whioh  had 
been  omitted  by  inadTertenoe  and  contrary  to  instruc- 
tions. 

At  the  end  of  the  year  1877  the  Hall-Bare  family 
estates  were  in  two  setp,  the  one  oomprised  in  a  settle- 
ment, and  the  other  in  the  will  of  Bobert  W.  Hall- 
Dare  (hereinafter  caUed  Bobert  No.  1),  dated  January 
25, 1836,  the  limitations  of  which  were  to  the  tesUtor's 
second  son  Francis  for  life,  to  his  first  and  other  sons  in 
tail,  to  the  testator's  third  son  Henry  for  life,  to  his  first 
end  other  sons  in  tail,  to  every  other  son  of  the  testator 
in  tail,  to  the  testator's  eldest  son  Bobert  No.  2  for  life, 
to  his  first  and  other  sons  in  tail,  with  remainders  over. 

Bobert  No.  1  had  died  in  1836,  leaving  the  three  sons 
mentioned,  vi4 ,  Bobert  No.  2,  Franoie,  and  Henry.  Bobert 
No.  2  had  died  in  1864,  leaviog  a  son  Bobert  No.  3,  who 
had  died  in  1876,  leaving  two  sons— via.,  Bobert  No.  4and 
Arthur  Mildmay,  who  were  elill  infants  when  this  case 
was  before  the  Court  of  Appeal,  and  a  daughter  who  was 
then  of  age.  Francis  was  a  bachelor.  Henry  had  a 
eon,  Henry  Arthur  Kekewich,  theo  living. 

At  the  same  time  the  settled  estates  stood  limited  to 
Bobert  No.  4  in  toil,  with  remainder  to  Arthur  Mildmay 
in  tail,  and  remainders  over. 

•  The  will  estates  stood  limited  to  Francis  for  life, 
to  Henry  for  life,  to  Henry  Arthur  in  toil,  to  the  second 
and  other  eons  of  Henry  in  taQ,  to  Bobert  No.  4  in  tail, 
and  then  to  Arthur  Mildmay  in  tail. 

It  was  desired  that  the  will  estates  should  be  made  a 
settlement  for  younger  children,  and  that  as  Bobert  No. 
4  took  first  under  the  existing  settlement  of  them,  he 
should  be  postponed  to  Arthur  Mildmay  in  a  resettlement 
of  the  will  estates.  Instructions  were  accordingly  given  to 
the  family  solicitor  to  have  a  disentailing  deed  prepared 
of  the  will   estates,  nnd  a  resettlement  making    the 
alteration  mentioned,  but  strictly  preserving  the  prior 
righU,  and  resettling  the  estates  in  all  other  respects  on 
the  original  footing,  subject  to  the  existing  state  of  the 
family.    A  draft  was  prepared  by  counsel,  who  was  well 
acquainted  with  the  state  of  the  family,  and  submitted 
to  other  counsel  on  behalf  of  Henry  Arthur,  but  neither 
counsel  nor  solicitors  observed  that  the  resettlement 
omitted  a  limitation  to  other  possible  sons  of  Henry, 
than  Henry  Arthur.    The  deed  was  executed  in  Febru- 
aiy,  1878,  by  the  advice  of  tbo  family  solicitor  by  all 
partiep,  in  the  full  belief  that  all  the  estates  and  limita- 
tions of  the  original  will  prior  to  the  estate  tail  to  the 
first  and  other  sons  of  Bobert  No.  2  had  been  preserved. 
The  protector  of  the  settlement  was   Francis.    A  few 
days  «fter  its  execution  the  deed  was  inroUed. 

In  1881,  a  petition  was  presented  under  the  Settled 
Estates  Act,  1877,  for  a  sale  of  the  estates  in  the  deed  of 
1878,  and  it  was  then  first  discovered  that  there  was  a 
mistake  in  that  deed.      Henry  Arthur  had  died  in  1880 

(a.)  Beported  by  0.  Abcrbr  Coox,  Esq.,  Barristcr-at- 
Law. 


without  having  barred  the  entail,  and  it  ooonned  to! 
counsel  and  solicitor  that  the  poeaibility  of  Em 
marrying  again  and  having  sona  bad  been  overioob 
Henry  married  a  second  time  in  1882,  when  the  nM 
became  of  importance  to  him.  The  facta  as  to  I 
mistake  were  proved  by  afadavita,  whioh  were  i 
answered,  but  no  admission  was  made  on  behalf  of  I 
infant  defendants  that  there  had  been  a  mistake. 

Bacon,  Y.O.,  held  that,  under  ^eotion  47  of  tdie  Ik 
and  Becoveries  Act,  an  inrolled  deed  oould  notbeni 
fled.    The  section  is  as  follows:—  ^ 

Section  47.  **  And  be  it  further  enacted,  that  ia  sd 
of  dispositions  of  lands  under  thia  Act  by  teasali 
tail  thereof,  and  also  in  oases  of  oonaents  by  pitM 
of  settlements  to  dispositions  of  lands  ander  this  A# 
tenants  in  taU  thereof,  the  jurisdiction  of  OooiCi 
Equity  shall  be  altogether  excluded,  either  on  the  I 
of  a  person  claiming  for  a  valuable  or  meritoriom 
sideration,  or  not,  in  regard  to  the  apecifio  perfoi 
of  contracts,  and  the  sapplying  of  defects  in  the  ,^ 
tion  of  the  powers  of  disposition  given  by  this  A0I 
tenants  in  tail,  or  of  the  powers  of  consent  given  by" 
Act  to  protectors  of  settlements,  and  the  supplying 
any  circumstances  of  the  want  of  exaoutioa  of 
powers  of  disposition  and  consent  respectively,  a. 
regard  to  giving  effect  in  any  other  manner  to  s^f 
or  deed  by  a  tenant  in  tail  or  protector  of  a  setUa 
which  In  a  court  of  law  would  not  be  an  effeotosl 
position  or  consent  under  this  Act ;  and  that  do 
position  of  lands  under  this  Act   by  a  tenant  is  . 
thereof  in  equity,  and  no  consent  by  a  protector  ot. 
settlement  to  a  disposition  of  landa  under  this  Act  bf$ 
tenant  in  tail  thereof  in  equity,  shall  be  of  sny  foHl, 
unless  such  disposition  or  consent  would  in  c>i<h  a(  m, 
estate  tail  at  law  be  an  effectual  disposition  or  onieit 
under  this  Act  in  a  court  of  law." 

The  plaintiffs  (Francis  and  Henry)  appealed. 
A  question  having  been  raised  whether  the  ezf»fii| 
tenant  in  taU,  the  daughter  of  Bobert  No.  3,  ought  srtt 
to  be  represented,  JSibton  was  instraoted  to  appesr  /« 
her,  and  she  was  made  a  defendant. 

Hemming,  Q.O,,  and  Byrne,  for  the  appeDiste'- 
The  object  of  the  Fines  and  Becoveries  Act  wai  ta 
provide  a  new  mode  of  barring  an  entail ;  it  did  not 
touch  resettlementp.  The  resettlement  is  hers  psrt  of 
the  disentailing  deed,  but  if  it  had  been  msde  by  s 
separate  deed  that  deed  need  not  have  been  ioroUed. 
The  meaning  of  section  47  is  that  imperfect  attempts  to 
bar  an  entail  will  not  be  aided  in  equity.  An  inrolled 
deed  has  been  impeached :  Richarda  v.  FUzgeraH  9 
Ir.  £q.  486 ;  and  a  misteke  in  a  deed  has  been  recCiaad, 
though  an  alteration  of  infants'  rights  was  involTsi: 
Walker  v.  Armatrong,  4  W.  B.  770, 8  De  G.  M.  &  G.  531- 
The  appellants  ask  tbst  the  deed  may  be  made  to  etssd 
so  as  to  carry  oat  what  it  was  to  do — not  that  oa 
account  of  a  pre-existing  contract  it  sljould  be  altered, 
but  that  a  clerical  correction  should  be  mide. 

Marten,    Q.O.,  and  Bibton.  for  the  defendsnte.- 
The  case  comes  under  the    first    head  mentioned  is 
section  47,  because  the  jurisdiction  in  rectification  i«  the 
same   as   in   specific  performance.     [Far.  L.J.— No;  • 
voluntary  deed  can  be  rectified,  but  epeoiflc  performsnoe 
of  it  will  not  bo  ordered.]    As  to  the  second  besd, 
**  execution  "  must  mean  the  carrying  into  effect  whsfc  was 
to  be  done.    The  case  comes  under  the  third  hesd  toa 
—supplying  the  want  of  execution  of  powers  of  di^po- 
sition  ;  and  also  under  the  fonrtb— giving  effect  to  aa 
act  or  deed.    There  is  no  power  to  alter  an  inrolled  deed, 
not  even  for  fraud.    The  omission  here  was  not  an  oter- 
sight,  it  was  because  the  conveyancer  thought  there  w««  «<> 
chance  of  Henry's  marrying  again.   The  protector  cnnnot 
be  heard  to  say  his  consent  wae  a  mistake.    A  now  deed 
cannot  now  be  made,   as   Henry   Arthur,  one  of  the 
paitier,  is  dead.    The  proposed  alteration  would  makt 
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0«  dMd— a  tea  of  1885  liutaftd  of  a  dood  of  1878. 

4%  tad  43  aoko  a  toohokMil  difflonlkj :  the 

oaA  ijife  a  qulifiad  eonioiit  in  two  ways. 

i  vp^Uanti  an  tiyiag  to  ahow  that  the  eonaant  here 

i  quaiUQadlif  •gneaMat,  but  aa  it  waa  not  qoallfled  in 

kkei  ot  thalmpoMihle  waya,  it  waa,  in  faot,  abaolate. 

\  ««ldaM»«f  tiwpfotaotor'a  eonaent  ia  allowed  ezoept 

a  tnioM  ted.  If  Heniy  Arthur  were  lifing  he 

■  4BAft  not  Wag  aa  aeU<m  against  the  proteetor  for 

^ « the  proteetor  would  relj  on  aeotlon  43. 

:  Jbr  ImB  Bn7  loj  right  nf  action  againat  the  pro- 

r;  aoMeqaeatly  ^o  protector  haa   no   right  of 

,  ibr  vast  of  mataalitj.    [FaT»  L.J.— So  far  a^ 

Wg  nut  of  aratoalitj,  though  an    objeotion    to 

parfanamse,  ia  not  an  objeotion  to  reotiiioa- 

aborefened  to  aactiona  3,  7,  8,  9,  34|  36,  37, 

'»9,  Q.Ct  in  raply. — The  question  with  regard 

at  is  tka  same  aa  with  regard  to  dispoaition. 

impondeBU'  argument  would  be  good  If  the  deed 

f  Ihe  veil  deed  of  the  partiea.    Their  argument  would 

this  resttll,  that  every  conTeyance   under  the 

»  and  Baaofaries  Aet  would  be  inoapable  of  beiog 

Inrolnent  raakea  no  diiferenoe.     But  most 

I  eoavejaaces  derive  their  effloaoy  from  atatutee, 

t  TCsiUy  the  leault  would  be  that  no  conveyance  oould 

E0llflad.  Ai  to  the  praetioe  in  rectifying  deeds,  aee  S 

a,  1S34:  White  v.    WhUe,  L.  R.  15  £q.  947,  21 

*  B.  Btg.  190;  Mfdmnbhory  t.  MalmtBhury,  31  Beav. 

'    Sto€i  ▼.  Ftntn^,  25  Beav.  235. 

Lord  Halsbcit,  0.— The  Hall- Dare  family  in  1877, 
icon  of  ehaogea  whieh  had  taken  place  amongst 
datarmiocd  to  make  an  alteration  in  the  course 
le  aneceadon  to  the  estatef,  and  they  inatmcted 
aoUGltor  to  eury  out  their  wishes.  He,  in  hla  turn, 
a  gsotleman  to  draw  the  neoessary  instru- 
flMakt.  It  dMs  not  appear  to  be  in  question  in  this  litl- 
galka  that,  ia  all  lespeoto  ezoept  the  speciflo  alteration, 
llie  settlaMuat  vaito  be  the  same  aa  it  had  been.  The 
draft  waa  prepared  with  an  omission  of  one  of  the 
ItaufatfoDa.  The  aiatake  or  oversight  frankly  avowed 
ly  the  dnffamac  waa  not  obaerved  by  the  aolioitor,  and 
aO  partiea  ezeentad  tht  instrument  under  the  full  belief 
flbal  the  inatmetiona  had  been  carried  out,  and  that  the 
dteiation  made  in  the  oourae  of  ancoasaion  waa  the  only 
dtoatioD. 

Apart  from  the  qneation  aa  to  the  partioular  nature  of 
tte  inatrnment,  it  haa  been  but  very  faintly  oontended 
ftat  the  ease  wonld  not  be  within  the  ordinary  Jurisdio- 
fioB  of  the  court  with  regard  to  rectifying  miatakes. 
But  it  is  said  that,  in  this  particular  case,  the  jurisdic- 
tion IS  limited  by  the  Act  under  which  the  particular 
katrufflent  ia  exeented.    The  Ylea- Chancellor  decided 
SB  that  view.    The  Aet  in  question  doea  not  expressly 
Raiovs  tiie  Juziadiction  from  the  court ;  it  providea  a 
diilaent  form  for  barring  estotea  toil,  and  decides  that, 
ia  fatore,  a  particnlar  instrument  inroUed  shall  be  the 
tHtrameat  bf  which  the  righta  of  the  partiea  shall  be 
ikNM  datermlned.     So  express  is  the  enactment,  that 
fta  LegiaUtarp,  having  before  them  the  knowledge  that 
fha  Govt  of  Chancery  had  thought  right  to  give  effect 
ta  other  doeamenta  than  proper  legal  inatrumenta,  went 
aiteftbeur  way  to  ezdude  the  juriadiction  of  the  court 
«1&  lagard  to  equitoble  doctrioea  as  to  the  defective 
tneailoa  of  poweta  and  other  mattors»  and  the  effect  of 
flMkgidstiBniathat  righta  are  to  be  determined  by 
the  iadnMot  oreatted  by  the  atotote,  and  no  other 
hutniaeBt  outside  the  atotnto  ia  to  affect  the  legal 
diiporiiiaahy  the  tenant  in  tail  and  the  consent  of  the 
proiectei 

Kovikaans  to  me  that  thia  haa  no  reference  to  the 
■atter  Wioie  the  oonrt»  which  ia  an  application  to 
on  tiie  ground  that  it  ia  not  the 


inatrnment  whieh  the  partiea  intended  to  execute  and 
beUeved  they  were  executing.  The  purport  of  the  Act 
ia  that  there  shall  be  one  instrument,  attended  with 
certain  tormalitieo,  including  inrolment,  and  nothing 
but  it  shall  be  eftaotnal  aa  a  dispoaition  of  the  estate 
ooiapriied  in  it.  What  haa  that  to  do  with  the  queation 
whether  that  instrument  haa  been  executed  in  such  a 
form  that  the  real  intention  of  the  parties  has  been 
carried  out  t  It  seems  to  me  that  It  is  entirely  beside 
the  queation.  The  Legislature  having  before  Its  mind 
the  Jurisdiction  of  the  Court  of  Chancery  for  rectifloa- 
tion,  and  excluding  as  it  does  the  Jarisdiotion  ti  give 
effect  to  acta  or  deeds  outside  and  beyond  the  particular 
iaatrument,  providea  what  shall  be  the  mode  by  which 
the  tranaaction  of  barring  an  eatote  tail  can  he  effected, 
but  omita  any  reference  to  the  well-known  power  of 
rectification.  It  must  therefore  be  assumed,  aooording 
to  aettled  principle,  that  the  Leglalatare  intended  that 
power  to  remain. 

The  only  argument  of  any  force  is  that  this  case 
comes  within  the  words  of  the  last  head  of.  seotion  47» 
the  instructions  being  an  **  act  or  deed  "  to  which  thia 
court  ia  asked  to  give  effect.  The  argument  is  ingenious 
but  fallacious,  as  what  the  court  does  is  to  restore  the 
deed  'into  the  form  in  which  the  parties  at  the  time 
intended  to  put  it.  It  is  a  fallacy  to  call  this  alteration; 
it  la  the  restoration  of  the  deed.  The  Judgment  of  the 
Tice-Chancellor  cannot  be  supported,  and  the  appeal 
muat  be  allowed. 

LcfDLST,  L.J.— If  the  Legislature  had  intended  to 
deprive  the  court  of  the  power  of  rectification  it  ought 
to  have  aaid  so  clearly.  It  would  be  too  monstrous  to 
construe  section  47  to  preclude  the  court  from  setting 
aside  for  fraud  a  disentailing  deed  after  inrolmeat. 
Similarly  with  regard  to  mistake  or  aocldent  by  which  a 
document  geta  executed  and  inrolled  in  a  form  which 
waa  not  intended.  It  would  be  a  very  strong  tliiug  to 
say  there  waa  no  remedy  for  sooh  a  state  of  circum- 
stances. The  language  of  section  47  showM  that  it  is 
aimed  at  different  matters  altogether.  If  the  Legislature 
had  meant  to  make  a  deed,  when  inrolled,  un^terabte, 
there  wonld  be  something  in  the  argument  as  to  the 
worda  '*act  or  deed,"  but  I  cannot  find  any  such 
intontion  in  the  Act.  The  object  of  the  Act  was  to 
change  the  form  of  conveyance,  and  it  beiog  loconvenleat 
that  an  inrolled  deed  should  have  different  effecU  at 
law  and  in  equity,  the  section  pDvides  substantially  that 
the  inrolled  document  is  not  to  be  affected  by  equitabls 
doctrioea.  The  seotion  assumes  thi»t  the  dooumeat 
inrolled  ia  the  deed  which  the  parties  intended  to 
exeonte.  It  is  a  mere  play  upon  words  to  say  that  the 
actual  parchment  signed  is  the  deed  executed  by  the 
parties.  The  deed  when  altered  will  really  be  the  deed 
of  the  parties.  Therefore,  the  argument  as  to  the  pro- 
teotor*a  eonaent  oarriea  the  matter  no  farther. 

Seotion  9  of  the  Act  givea  powera  of  amendment,  and 
is  it  to  be  supposed  that  the  oourta  were  to  have  power 
to  amend  finea  and  recoveries,  but  not  the  new  deeds  oX 
conveyance  P  It  aeema  to  me  the  Vice-Ohauoellor  tost 
eight  of  the  true  meaning  of  section  47,  and  that  we  ought 
to  order  the  alteration  to  be  made,  and  our  Judgment  to 
be  indoraed  on  the  deed. 

Fbt,  L.J.~I  shall  add  a  few  words  out  of  respect  tor 
the  Vice-chancellor,  whose  decision,  I  think,  was  wrong. 
When  the  Fines  and  Recoveriea  Act  was  passed,  there 
were  large  powers  of  rectification,  because  fines  and 
recoveries  were  records  of  the  common  law  courts,  and 
the  courts  had  power  to  rectify  their  own  reoorda. 
Other  deeds  the  Court  of  Chancery  had  the  power  ol 
rectifying.  The  Legislature  substituted  a  more  simple 
method  of  conveyance,  and  preserved  the  powers  of  . 
reetifioatton,  both  for  finea  and  recoveries  taken  before 
the  Act,  and  such  as  should  be  taken  for  a  certain  short 
period  after  it.    Then  the  new  mode  of  dlsentamog  bj 
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deed  and  conneDt,  with  a  partionlaT  proTidon  for  eTid- 
enfdsgbotb  the  diBpoeltion  and  the  consent,  pnte  the 
de^  amongat  the  category  of  deeda  which  hitcm  the 
Act  were  in  the  power  of  the  Cionrt  of  Ohanoery  to  rectiff  • 
As  to  section  47,  the  cases  in  which  the  Jurisdiction 
in  equity  Is  ezdnded  are  specified.  It  is  noteworthy 
that  the  first  is  specific  perforiBanoe ;  next  comes  de- 
feotife  execntion  of  powers.  It  is  said  that  rectification 
is  a  hranch  of  the  Jarisdiction  of  specific  performance  ; 
hnt  it  is  not  so,  at  all  eventp,  under  this  section.  Specific 
performance  is  in  respect  of  executory  contracts,  hat, 
when  a  deed  is  executed,  the  contract  is  concluded. 
Bectification  is,  therefore,  not  specific  performance  of  a 
contract.  Nor  can  I  see  how  the  case  comes  within  the 
words  '*  act  or  deed,"  &o.  Bectification  is  not  what  is 
aimed  at  in  section  47.  If  the  Legislature  had  meant  to 
touch  the  jurisdiction  in  rectifioation,  we  should  expect 
to  find  it  mentioned  as  specific  performance  is.  The 
scope  of  the  Act  is  to  make  the  inroUed  deed  conclusive, 
not  because  it  cannot  be  reformed,  but  because  it  can. 
It  would  be  monstrously  unjust  if  the  inrolment  was 
to*  be  conclusive,  however  clear  the  e?idence  might 
be  that  there  was  a  blunder.  But,  if  the  deed  is 
capable  of  amendment,  it  is  most  beneficial  that  it  should 
be  concIuelTe  of  the  rights  of  the  parties,  so  that  it  is  the 
only  instrument  to  which  the  paities  need  have  recourse. 
Whether  reformed  or  not,  it  alone  must  be  looked  to. 
This  deed  ought  to  be  rectified  as  the  appellents  con- 
tend. The  judgment  will  be  indorsed  on  the  deed  and 
on  the  inroUed  copy.    ' 

Appeal  allowed. 

It  was  stated  that  the  costs  were  arranged  f  or»  and  no 
judgment  was  asked  with  regard  to  them. 

Solicitors,  Freeman  dh  Bothamley  ;  Crawley,  Arnold* 
A  Co, 


From  Ohan.  Div. 


Not.  13. 


In  re  Yottno  ajstd  Habstok.  (a.) 

Vendor  and  ptArchaeer — Delay  in  completion — Iniereai 
— Aheence  of  vendor — Wilful  dffauU — Vendor  and 
Purchaser  Act,  1874  (37  di  38  Vid.  c.  78),  s.  9— 
Summons — Juriidictionn 

A  contratt  provided  t?Mt  a  purchase  was  to  he  com- 
pleted hy  a  stipulattd  day,  and  that  if  Jrom  any  cauee 
whatever  other  than  wilftd  defauU  on  tJie  part  of  the 
vendor  the  compUiion  should  he  delayed  heyond  that  day^ 
the  purchase'mofiey  was  to  hear  interest.  The  engross^ 
meni  was  sent  to  the  vendor's  soliciiors  hy  the  day  fixed 
for  ccmpletion,  hut  the  vendor  had  gone  cSrroad  two  days 
previously,  and  his  execuUcn  of  the  conveyance  was 
consequently  delayed.  There  was  also  some  suh9equent 
delay  in  obtaining  the  eocecuUon  ff  the  eonveyanee  by 
mortyagees.  On  completion,  the  pur^utsers  paid  interest 
.  under  protest,  and  took  out  a  summons  under  the 
Vendor  and  Purchaser  Act  that  the  vendor  might  he 
crdored  to  repay  tJie  amount. 

Bacon,  Y.O.,  dismissed  the  summons  on  the  ground 
that  there  was  no  Jurisdiction  under  the  Vendor  and 
Purchaser  Act  to  order  the  interest  to  ho  returned,  and 
that  for  that  purpose  an  action  was  necessary.  On  the 
apgpeal,  the  vendor  waived  this  ohfetHon,  and  the  court 
gene  no  decision  on  the  point, 

Sdd,  hy  the  Court  of  Appeal^  thai  the  vendor  in  heing 
absent  on  the  davjiaedfor  compUiion  had  been  guitty 
of  waful  dtfatat,  and  that  in  reaped  of  so  much  of 

(«.}  Beported  by  H.  F.  Amaoi,  Xsq.,  Banlttwr-st-- 
I*w. 


Hke  delay  as  had    hen  eaueed  hy  his  aheenee^  the  twferaC 
must  he  repaid. 

Decision  of  Baoon,  y.C.  {reported  83  W,  B,  516, 29 
Gh,  D.  691],  reversed. 

Appeal  from  a  decision  of  Baooa,  T.G.  (reported  33 
W.  B.  516,  39  Ch.  B.  691). 

On  the  lOtb  of  July,  1884,  0.  Haratom  and  othsn 
agreed  to  purchase  from  J.  Young,  who  sold,  as  trostas 
in  the  liquidation  of  8.  G.  Hepburn,  an  estate  caOsd 
<«Tbe  Baldwyns,"  for  the  sum  of  £41,000,  and  paid 
i3,000  as  a  deposit  The  aale  was  subject  to  osrtaia 
conditions,  which  provided  (filter  cdia)  (3)  that  the  par- 
diaser  was  to  pay  the  remainder  of  the  purchase-monay 
on  the  8th  of  September,  when  the  purchase  was  to  hs 
oompleted,  and  that  if  from  any  cause  whatever,  other 
than  wilful  default  on  the  part  of  the  vendor,  the  com- 
pletion of  the  purchase  was  delayed  beyond  that  dsy, 
the  remainder  of  the  purohaae-money  waa  to  bssr 
interest  at  the  rate  of  £5  per  aaniun  from  that  day  li 
the  day  of  actual  payment;  that  okjectioiia  aad 
requisitions  were  to  bo  sent  within  foarteen  days  fm 
delivery  of  the  abstract ;  and  that  the  ooaiveyanos  uai 
to  be  prepared  by  the  purchaaar,  and  the  engroaamrt 
delivered  at  the  oifiee  of  the  vendor'a  aoUoiton  befM 
the  80th  of  August  lor  exeoatioa  by  tho  vandor  mk 
other  necessary  parties.  Thera  were  variona  mortgafn 
on  the  property. 

The  abatiaet  of  title  waa  deUveaad  oa  the  ISth  of  Jolf, 
and  reqaisitioBs  sent  in  on  the  6th  of  August*  whish 
were  replied  to  on  the  12th.  Oa  tba  15tk  the  par- 
chasers'  solicitors  sent  obaervationa  on  the  nepUea^iAisk 
were  answered  on  the  following  day.  On  the  19Ui  of 
August,  the  draft  conveyance  waa  sent  to  t3ie  vendoi^t 
solicitors.  On  the  36th  the  pnrGhaaera'  aolicitora  wrote, 
asking  to  have  the  draft  approved  and  returned,  stating 
that  their  clients'  money  would  be  ready  on  the  8tii  of 
September,  and  that  they  would  object  to  pay  any 
intereet  if  the  purohaae  waa  not  aettled  on  that  d^f. 
The  vendor's  solicitors  replied  (iiat  the  draft  was  witk 
the  solicltora  of  the  first  mortgageea  of  the  piopecly, 
and  would  go  from  them  to  the  soHdtora  of  the  saeoad 
mortgagees,  adding  that  the  terms  of  the  oontmct  viA 
regard  to  interest  must  be  observed.  They  also  wM 
to  the  mortgagees'  solicitors,  asking  them  to  hsitan 
the  matter.  On  the  3rd  of  September  the  pv- 
chaaers'  aolidtors  again  wrote,  aaking  the  caass  of 
the  delay,  and  repeating  their  objection  to  pay  iatsrsBt 
after  the  8th.  On  the  6th  of  September  they  rscelred 
from  the  vendor's  solidtora  the  draft  conveyaaoe  ap- 
proved with  a  letter,  aaking  them  to  aend  the  engrossment 
by  the  8th  of  September,  aa  the  vendor  was  leavfaig 
London  on  that  day,  and  they  would  get  it  executed  by 
him  before  his  departure.  Accordingly  they,  on  the 
afternoon  of  the  8th,  forwarded  the  engroaament,  but  It 
tamed  out  that  the  vendor  had  left  for  Switxerland  two 
daya  before,  and,  conaequently,  the  deed  was  sent  on  to 
him  there  for  execution,  and  waa  returned  bj  him  to  bli 
aolicitora  ten  days  later,  and  waa  by  them  forwarded  to 
the  aolicitora  of  the  first  mortgageea  for  execution.  In  Iha 
meantime  the  purobaaeia'  solicitors,  not  haWng  heard, 
wrote,  adcing  whether  the  vendor  had  executed  Ao 
oanveyanoe,  and  when  they  could  complete ;  and  they 
again  wrote  to  the  same  effect  on  the  SSth.  la  ^ 
meantime  they  oommnnicated  with  the  mortgagees 
sollcitoni,  and  on  the  27th  wrote,  saying  that  (hey  had 
heard  from  them  that  the  deed  had  been  executed  by  ^ 
their  dlents,  except  two  who  were  away,  the  cne  tf 
Whitby  and  the  other  at  Bover,  and  that  they  were  v^J^ 
netum  tin  the  9rd  of  Oetober,  and  anggesttngthatw 
wndar'a  aoHdton  should  aend  a  deric  and  get  it  exewrtg 
by  fliem  at  onoe,  adding  that  they  hoped  interert  wadi 
not  be  required  beyond  the  8th,  aa  the  money  ^w'^'S! 
andliieeatlitebdnginlmiid  pradncedttotettAtfa.  W 
teBdot^B'toUdtoiB  declined  to  aaUl  the  dark,  exoep^  ^ 
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viAavuLi 


]K'  b»  Ytmm»Mm.  Eooton. 


CftVBV  OV  AfPliL. 


TImi  pmraliaM  wm  nlHwfily 

f«0iflip\^ted<»^14ftof  Ootob«,«hmlh«biU«iiMof  tha 

yax^bmaf^jumif  m  ptid,  togoliier  with  iMtam*  to  the- 

a^  irf  iteot  £180,  vhieh  tiM  ipwidor  dMUiMd  ten 

J  BodvUikiii itaMI  M  paid  under  protect. 

Qi&1li»19tk€fIof«BlNr«  a  ■ammoiM  wm  taken  out 

%9  ItkefmkiNraite  the  Teudor  and  Pniohater  Aot, 

I       mn^^ariibcttitilMfeiidoriiiigfat  be  ordered  to  relnrq 

«haK«ihtni»»piid. 
.  •a  tttolM  of  Xivok,  1885*  the  aummoiM  oame  ou 

-  %ataiBaDB  V.C.,  and  dfamiflsad,  on  the  giound  that 
ftilHHt  »pdl  vas  not  reeoverable  by  enmmoni  undes 
ItMftriMaiMtaloiJybyau  aetiou ;  hielordebip  adding 
1ft#A»«»  if  no  Beam  aatiefied  that  there  had  beeu 
flU^  vBlhl  dflflndt  bj  the  imidor. 
Xi^panDiMn  ^paaled. 

'  Woods,  for  the  appellanti. — ^The  ooort  haa 

1  to  determine  thie  queatioQ  under  aeotion  9  of 

t  Ttedaraad  Poichaaer  Act,  ae  thia  ie  a  qneetion  ariaing 

or  oonaaeted  with  the  contract.    Both  partiee 

r  tfce  goeetion  between  them  dedded.    [In  answer  to 

i£rom  the  oonrt.  Marten,  Q'Cj  on  behalf  of 

I  waived  the  objection  as  to  the  juriadic- 

bj     Zh»  randor  was  guilty    of    wilful  default  in 

:  Ss^and  on  the  6th  of  September.    Hie  abeenoe 

i>  iarfntiainl,  and  therefore  wiUuL    The  delay  waa 

bdMB  to  tiieVtBte  of  the  title. 

to  E^daUe  t.  Stephenvm.  1  8.  ft  S.  ISS  ; 

Awtiw  IMd,  4  Boas.  118;  De  Vitme  ▼.  De  Fume. 

'  I  JtaL  4  0. 336 ;  ahenoin  y.  Shakspear,  2  W.  R.  668, 

5  Stt  a  IL  A  G.  517 :  WOU  y.  MaoBwell,  11  W.  B.  676, 

M  Smw,  408;  Wmianu  n  Glentan,  U  W.  B.  294, 

l^B.1  Ch.100;  and  to  Dart,  y.  ft  P.,  5th  ed.,  p.  640. 

.  Q.(7.,  and  Nt>ri&B»r$  Lawrmoe^  for  the  rea- 
-Tbe  delay  waa  not  oanaed-  by  the  vendor'* 
,  bat  by  the  abeenoe  of  the  morlgagtea,  for 
wMcb  the  vendor  la  not  answerable. 

Theyrehmd  to  VuAera  y.  Hand^  26  Beay.  630,   8 
yr.  B.  Gh.  mg.  to,  and  Sng.  Y.  ft  P.,  14th  ed.,  p.  686. 

drnaafafli  VMa  replied. 

flbrX  HAsaav.— The  queatlon  in  thia  caae  ia  whether 

tte  delay  ia  eoaqpletioii  arose  from  any  wilftil  default  on 

tie  part  ef  llie  vendor.    Seyeral  oasee  haye  been  cited 

tia%  Mthe  question  of  faot  must,  aftm^  all,  depend 

of  the  case.    We  ate  placed  in 

of  a  Jury,  who,  aa  the  Tice-Ohanoellor 

Mn^Mted,  have  to  dedde  the  case.    Kow,  I  think  the 

pomt  is  thia— whether,  when  a  peraon  has 

iato  a  contract  which  is  to  be  oompleted  on  a 

pilMar  day,  and  he  goes  away  before  that  day,  as  the 

haie  did    on  the   6th  of    September  for  hia 

holiday,  be  ia  guilty  of  wilful  default.    I  oou- 

flBB  it  aeaBH  to  me  a  yery  plain  case,  and  I  haye  no 

dtalit  that  a  jarj  would  hold  that  he  was  guUty.    I  do 

Bot^  of  oeorae,  impute  any  moral  blame  to  him,  but  hia 

ant  Mag  in  a  position  to  oomplete  his  part  of  ths 

epBtBMt  on  tiie  Stfa  of  8^»tembar  was  intentional,  and 

WMs  iat^t  sense,  wilfnl.    It  is  said  that  this  reaaoning 

is  iasppUaahile  baeanse  of  the  delay  in  acndlng  the 

of  the  oonyeyance  by  the  30th  of  Angnst^ 

b^  condition  13.    But  there  ia  nothing  to 

Aw  that  anyone  vras  to  blame  f6r  that,  and,  moreover, 

we  are  not  engaged  in  eonaidering  the  question    of 

smrtiagdaBaagea  to  anyone,  but  are  diMding  with  the 

Mtlat  it  Is  eetabUahed  that  the  matter  oould  have 

ham  ■iiluhid  by  Tbung  by  t^e  8th  of  September 

MlsBBtftMiie  away,  and  our  Judgment  is  that^  if  a 

iftflstsbedon^bj  nman  on  a  particular  day,  and 

~      » that  dhy  be  yoea  anvafi  he  is  thereby  guilty  of 


i  ttsdelayiB 
\  Hispsrlsf 
I  tsa^Mtl 
I  cathseiKi 
HspeeWon 


Btitllaa  ariaaatfaa-qiiestion  as  to  what  amount  of  delay 
Olearty  the  ten  days  prior  to  the 
ibsinrietamedfkom  SiritBeriand.    Bat  16  is 


said  that,  eyen  had  the  vendor  not  been  absent,  his 
algnatttve  ta  tha  deed  would  not  have  been  the  end  of 
the  matter,  beoanaa  the  deed  had  atUl  to  be  executed  by 
the  mortgagees.  I  am  not  so  conversaot  vrith  such 
nmtteva  aa  X  eonU  wiab,  but  I  gather,  fnun  the  aiyu- 
meata  and  from  the  opinions  of  my  learned  brethren, 
that  It  is  the  vwidaf^s-datyt  to  obtain  the  eamution  by 
the  moitgagaai,  and  that  oonditien  10  does  not  apply. 
If,  then,  it  was  the  yendor'a  duty  to  obtain  their 
aignatures,  the  qneetlian  is,  what  diffioulty  he  would 
have  had,  having  regaid  to  the  aeaaou  of  the  year,  in 
getting  at  the  mortgagees.  They  might  easily  haye 
been  abaent.  from  London  on  the  8th  of  September. 
Nor  can  it  be  imputed  to  the  yendor  aa  wilful  default 
that  it  was  impossible  to  find  them  immediately  on  the 
Qonveyanoe  being  returned.  We  are,  howeyer,  in  the 
position  of  a  jury,  and  are  not  bound  to  arrive  at  an 
exaot  determination  of  the  time  lost  by  the  yendor's 
absenoe.  Bat  we  think  that  it  is  allowing  ample  time 
to  sigp  that  the  moiigageea*  aignatures  oould  have  been 
obtained  within  a  fortnight.  Bxoept,  therefore,  as 
regards  that  period,  the  delay  must  be  coneidered  as 
having  arieen  from  the  wilful  defaalt  of  the  vendor, 
and  to  that  extant  the  intereet  paid,  by  the  purohasers 
most  be  returned. 

BowBw,  L.Jk— >I  am  of  the  same  opinion.  The  quea- 
tion  is^  what  is  the  meaning  of  the  term  wilful  dsAmlt 
in  a  eontraot  such  as  this.  The  term  ia  not  one  of  art, 
but  Ja  common  in  buaineae  tranaaotione,  and  to  pursne 
authoritiee  with  the  view  of  determining  for  all  time^tts 
meaning  is  to  carry  citation  far  beyoad  its  < object. 
''Default"  ia  a  relative  term,  like  negligence,  andmaaais 
not  doing  what  is  reasonable  under  the  ciroumstanoes 
having  ragard  to  the  relation  the  parties  are  placed  in 
towards  each  other.  The  term  "wilfnr*  occurs  in  all 
branches  of  law,  in  some  of  which  it  has  a  apeoial 
msaning,  but  generally,  as  used  in  oourts  of  law,  it 
impliss  nothing  which  is  blameable,  but  that  whieh 
arises  from  the  action  of  the  will.  Thia  being  all  that 
is  to  be  got  fh>m  those  teima,  it  is  clearly  impoasiUeto 
daasify  every  ooneelyable  oentingenoy  when  they  may 
be  applicable,  and  definition  beooo^s  fruitless.  [His 
lord^ip  then  refaned  to  the  facts  of  the  case,  agr^aing 
in  Uie  ooncdusion  arrived  at- by  SI'  J*  Hannen.] 

Pat,  L.jr. — I  take  the  same  yiew.  It  was  the  dutgr  of 
the  yendor  to  exeoute  the  oopveyanoe  on  or  before  the 
8th  of  September.  By  that  day  the  oonyeyance  had 
been  settled  as  between  the  purchaser,  the  yendor,  and 
the  moitgageea,  and  it  waa  in  the  handa  of  the  yendor's 
aolicitora,  and  it  only  remained  for  him  to  put  fads  hand 
and  seal  to  it.  But  he  had  gone  to  Switzerland,  and 
this  default  on  hia  part  was  cansed  by  hia  apontanaiaus 
act.  It  ia  aaid'that  as  the  engrossment  was  required-^o 
be  delivered  by  the  20th  of  Augnet,  it  was  intsn^ed 
that  the  yendor  should  haye  eighteen  daya  within  which 
to  oomplete,  and  that,  as  it  was  not  deliveredby  that 
date,  the  yendor  ia-  not  liable  for  the  delay.  But  this 
argument  fails,  for  there  waa  no  stipulation  as  to  wten 
the  aiistraet  was*  to  be  dellyered;  and,  considering  ttie 
time  when  it  waa  sent,  and  that  requisitions  folloiaad 
which  were  replied  to,  and  that  observations  were  made 
on  the  replies,  there  was  no  unreasonable  delaji  on 
tike  pnrohasers'  part^  Further,  the  yendor-  was<  in 
default  in  not  procuring  the  execution  by  the  asart- 
gagees^  and  hiM  refusal  to  aend  a  messsnger  ts  obtain 
such  execution  waa  unreasonable.  In  two  paiiienlars, 
therefore,  there  wins  wilfld  defistnlt.  Ai  to  the  extenti  of 
delay  which  was  oaused  thereby,  I  l^lnk  the  Juatiea»of 
the  case  is  met  in  the  way  which  has  been  ppintaidt  eat 
by  my  learned  brethren. 

AppmU  aUotnid,  toith  oosfa. 

flfiHdtnini  for  th^  appellnnfrJi,  Croalejf  A  JSiien. 

^     SeUcitonafonthtiaspondant^  Hoilam»f  /Sen,  <k  4fomrd. 
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^   CorBT  OF  Appbal. 


RbO.  v.  OHBItTOPEBBSOK. 


OOUBT  OF  ApFBAI 


From  Q.  B.  DIt/  Oct.  28 ;  Not.  16. 

Beo.  r.  CHBiBioTHXBsoir.  (a.) 

Poor  rai&^Liahiliiy  of  parion — BedoT*i  raU  on  JtovM 
prrperfy — Liability  ofrfdor  in  retp^  ofredor'a  rate 
— Payment  in  lieu  of  iithn — 43  Bliz,  c.  2,  «.  1. 

By  a  local  Ad  the  pariih  of  F.  wae  eonetituied  a 
Sfparafe  farith,  ond  it  tooe  provided  thai  the  par  ton 
ehould  rtc^ve  the  tithn  within  the  limit  of  the  pariah. 
It  vaefi'Hher  provided  that  the  ecrporation  of  the  town 
ofF.t  which  WW  in  the  parish,  should  levy  a  rate,  called 
"tht  rector' $  rate!'' on  allhovets,  shops,  ioarehouses.edlars, 
ond  otitJiouies,  with  the  appurfenances,  then  being,  or 
which  should  at  any  time  thereafter  be  buiU,  in  the  town 
after  the  rate  of  sixteen  pence  in  the  pound,  and  pay  the 
same  to  the  parson  of  the  parish.  When  houses,  shops, 
wart  houses,  ceHlars,  and  outhouses,  with  the  appurten^ 
ance*,  had  betn  huiU  on  land  liable  tn  tithe,  tithe  had 
not  been  collected  in  rteped  thereof  The  defendant,  the 
parson  of  the  parish,  was  rated  to  the  relief  of  tJie  poor 
in  respect  ef  the  redor's  rate*  The  Queen* s  Bench 
Division  quashed  the  rate. 

Held,  that,  although  under  43  EUz.  c  2,  a  parson  is 
rateable  as  an  inhalOant  in  retpeei  of  tithes  and  money 
payments  in  lieu  of  tithes,  yet  the  defendant  woe  not 
liable  in  resptei  of  the  rettor^s  raie,  which  was  not  a 
payment  in  lieu  of  tithes,  inasmuch  as  it  was  levied  on 
iands  which  would  no^,  on  default  of  payment  of  the 
rector's  rate^  be  liable  to  tithes. 

Judgment  o/Lord  Ooleridge^  CJ.,  and  A.  L.  Smith,  J., 


Appeal  of  t>>e  proeemiton,  tho  asseMment  oommltteo 
of  Falmouth  Unfoii,  from  the  Judgment  of  Lord  Cole- 
ridge, C.J.y  and  A.  L.  Smith,  J.,  upon  the  following 
ipeoial  case  :— 

(1.)  The  pariah  of  Falmouth  (whioh  oomprisea 
within  it  the  town  of  Falmonth)  originallf  formed  'putt 
of  the  parish  of  OloTiap,  bnt  waa  separated  therefrom 
and  created  a  district  pariah  under  two  Aota  of  Parlia- 
ment— Tic,  the  16  Oar.  S,  entitled,  "  An  Act  for  the 
making  of  the  ehnrch  erected  at  Falmonth  a  parish 
church,  and  no  part  of  the  parish  of  Gluviaa  or 
Ohappelry  of  St.  Bndock,*'  and  the  22  &  23  Oar.  2, 
entitled,  **  An  Act  for  the  better  explanation  of  an  Act 
made  in  the  preaent  Parliament,  entitled,  '  An  Act  for 
the  making  of  a  church  at  Falmouth  a  parish  church, 
and  no  part  of  the  pariah  of  Gluviaa  or  Chapelr/  of  St. 
Budock.'" 

(2.)  Provision  was  made  in  the  said  Act,  16  Oar.  2, 
for  the  collation  and  admission  to  the  church  at 
Falmonth  of  one  fife  and  anffldent  person,  and  that  he 
and  his  sucoesaora  should  be  parsons  or  rectors  of  the 
parish  church  of  F^dmontb,  and  should  be  called  parsons 
or  rectors  of  the  said  parish  church  of  Falmouth. 

(8.)  It  was  also  provided  by  the  said  Act  that  the 
"ricar  and  eurate  of  the  pariah  of  Qluvias  and  chapelry 
of  St.  Budock  and  their  suooeason  should  be  from 
thenceforth  for  ever  discharged,  debarred,  and  ezduded 
from  all  right,  interests,  pensions,  portions,  tithes, 
oblations,  and  sJl  other  proflta  whatsocTer,  to  the  said 
vicarage  and  ohnrdi  of  Gluviaa  and  chapelry  of  St. 
Bndock,  or  either  of  thein,  formerly  belonging  within 
the  said  pariah  of  Falmonth,  and  that  the  parson  of  the 
said  parish  ohnroh  of  Falmonth  and  his  successors 
should  for  ever,  by  foroe  and  virtue  of  that  Act,  have, 
hdd,  reodve,  perodvci  take,  and  enjoy  all  such  tithes, 
oblations,  heieditamenta,  mortuaries,  and  other  parochid 
rights,  profits,  and  privilegea  whatsoever,  within  the 
limits,  bounds,  and  prsdncts  of  the  said  parish  of 
Fslmonth,  which  the  vicar  or  cnrato  of  the  add  parish 
diuroh  of  Gluviaa  and  ehapdry  of  St.  Budock  should 

(ck)  Beporfeed  by  a  A.  Vwmmmo,  Isq-i  Banister-at-Law. 


or  might  have  had,  held,  received,  taken,  or  enjoyed 
right  of  the  said  vicarage  as  in  case  that  Act  had  m 
been  made. 

(i.)  It  was  also  provided  by  the  paid  Act  that 
parson  of  the  said  parish  ohuroh  of  Fdmouth  aad 
successors  should  have  the  same  remedy  to  reoovsE 
tithes  iMid  other  ecclesiastical  righte  and  duties  vil 
the  said  parish  of  Fdmoath  aa  folly  ss 
vicar  or  curate  of  the  said  chorch  of  Gluviss  i 
ehapdry  of  St.  Bndock  had,  or  ought  to  have  hd 
that  Act  had  never  been  made. 

(5.)  It  was  also  provided  by  the  aaid  Act  that 
mayor  and  aldermen  of  Fdmoath  aforesaid  tot  i 
time  being,  or  any  three  of  them,  should  tbersky 
empowered  from  tim^  to  time  equally  to  rate  and  aa 
all  and  every  the  houses,  shops,  wareboases,  cellar^i 
outhouses,  with  the  appartenancea,  then  being  or  wh 
thereafter  at  any  time  should  be  bailt  in  the  tewai 
precinoto  of  Falmouth  aforesaid,  according  to  the  ft 
yearly  rent  or  value  of  the  said  houses,  shops,  «i 
houses,  cellars,  and  outhouses,  with  the  appurtensH 
after  tho  rate  of  16d.  in  the  pound,  to  be  paid  bj^ 
severd  and  respective  ownen  of  the  aaid  houses,  i~ 
warehouses,  cellars,  and  onthoaeea,  with  the 
purtenauces,  at  the  four  most  usual  feaste  in  the  ] 
even  and  equd  portions  unto  the  parson  of  Fall 
and  his  successors  for  ever.  The  aaid  Acte  accoi 
and  form  part  of  this  case. 

(6.)  The  appdlant,  who  is  the  preaent  rretot^ 
Falmouth,  was  inducted  in  the  month  of  DeesoM 
1882,  and  took  up  his  reddence  on  the  I8th  dayi 
April,  1883. 

(7.)  On  the  31st  day  of  October*  1882,  the  mayor  fl 
two  ddermen  of  the  town  of  Falmonth,  in  accordmi 
with  the  provisions  set  out,  rated  and  assessed  sIIA 
houses,  shops,  warehouses,  cellars,  and  outbousef,  «l 
the  appurtenances,  in  the  town  and  parish  of  Fdnodl 
at  16d.  in  the  pound  on  the  rateable  value  which,  A 
the  purposes  of  this  case,  is  admitted  to  be  the  eonti 
baais.    [A  copy  of  the  rate  was  here  act  out] 

(8.)  On  the  25th  of  June,  1883,  the  foUowfoK  rats  Wii 
made  for  the  relief  of  the  poor  in  the  town  of  Falouwth 
[A  copy  of  the  rate  waa  here  set  ont»  from  whkkil 
appeared  that  the  defendant  waa  rated*  in  rsipeot  of 
property  described  as  the  *'  rector's  rate."]  The  tova  d 
Fdmouth  is  part  of  the  ecdesiastioal  parish  el  Fsl- 
month, aa  created  by  the  add  Acte  of  Parliamsstd  U 
Oar.  2  and  22  &  23  Oar.  2,  but  separately  maiut^ih 
own  poor. 

(9.)  On  the  11th  day  of  August,  1883,  the  foUodag 
rate  was  made  for  the  relief  of  the  poor  in  the  psiiihal 
Fdmouth.  [A  oopy  of  the  rate  waa  here  set  out,  ibov* 
ing  that  the  defendant  was  rated  in  respect  d  ihs 
*' rector's  rate."] 

(10.)  The  rector's  tithes  ia  the  parish  of  Fdmoath  v«< 
in  the  year  1841  duly  commuted  and  awarded  bf  •> 
assistant  commissioner,  nnder  the  Act  for  the  Ooma»' 
tetion  of  Tithes  in  England  and  Wdes,  at  the  soia  « 
£140.  When  houses,  shops,  warehouses,  ceUan,  id 
outhouses,  with  the  appurtenances,  have  been  hoilt  oa 
land  liable  to  tithe,  tithe  has  not  been  coUeoted  in  te^ 
thereof.  . 

(11.)  On  the  11th  day  of  August,  1883,  the  >^ 
tithes  were  separatdy  rated  to  the  relief  of  the  poeii* 
the  parish  of  Fdmouth. 

(12.)  Against  the  said  two  rates  referred  to  IaP«>- 
graphs  8  and  9  of  this  case  the  appellant  appedsd  to  »0 
quarter  sesdons,  where  the  sdd  assessment  ^^'^^ 
duly  appeared  in  the  name  of  the  guardians  toioppo^ 
the  rates.  It  was  oontended  on  behdf  of  the  respovH 
ente  that  the  rector  waa  liable  to  be  rated  ^^^^ 
rates  referred  to  in  respect  of  the  rector's  '•^••J'^ 
was  levied  and  paid  over  to  him,  as  before  statdjr  >*» 
that  snch  liabUity  was  created  by  the  statute  43  £>»  ^ 
2,  0.  1.    It  was  oontended  on  behdf  of  the  appeU«B» 
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k^  manotliaMs  to  be  rated  to  the  poor  rates  re- 

red  U>  Va  icspect  of  the  rector's  rate,  and  that  such 

ftoi^aT«ikairaiMllisble  to  be  assessed  or  charged  to 

^iVOi  Uis  moA  nta  for  the  relief  of  the  poor.    After 

smxYBg  eHtocsind  srgaments  on  behalf  of  the  appel- 

■ft^  and  tU  mposdenU,  the  following  order  was  made 

ttd»  %o  the  ippeil  igiinit  the  rate  in  the  town  of  Fal- 

a»o^th:— "Tbattbaiaid  appeal  be  dismissed,  the  court 

^l»g>%iig  of  opiiioi  tint  there  is  no  evidence  that  the  tithe 

^n&    heisa  k«  bwn  exliogaished  in  the  town  of  Fal- 

siaiOiitk,isdtktUiel6d.  in  the  pound  leviable  as  the 

^■•voa'i  nte  in  the  raid  town  of  Falmonth  is  a  rate 

Bwie^M  ml  property,  and  as  such  Is  assessable  to  the 

r  ate.**  And,  oa  to  the  appeal  against  the  rate  in 

pHiAof  Pi]]BOtttb,the  following  order  was  made: — 

t  the  Mid  appesl  be  dismissed,  the  ouurt  being  of 

I  that  there  is  no  evidence  that  the  tithe  on  houses 

1  extJBgoiahed  in  the  parish  of  Falmouth,  and 

I  the  l€d.  fai  the  pound  leviable  as  the  parson's  rate 

issidpaiiih  of  Falmouth  is  a  rate  levied  on  real 

J,  and  M  inch  Is  assessable  to  tho  poor  rate." 
I  qQcstion  for  the  opinion  of  the  court  is  whether 
mppelhai  it  lisble  to  be   rated  to  the  parochial 
of  AlsMuth  town  and  Falmonth  parish,  or  of 
r  of  then,  in  reepeot  of  the  said  parson's  or  rector's 
I  weesHed  bj  him  in  the  said  town  and  parish  cf 
■aoath. 
X^oid  OUaidge,  OJ.,  and  A.  L.  Smith,  J.,  having 
M  Ik  elder  ot  sessions  on  the  ground  that  **  the 
mAoi^s  nto  "  iia  not  the  subject  of  rating, 
me  asMnat  oommittee  appealed. 

Sir  F.  BnM,  Q.O.  (Poland  with  him),  for  the 
n4i— The  question  depends  upon  the  liabilitj  of 
WD  ander  43  EUs.  c.  S ;  for  3  ft  4  Vict.  c.  89, 
ezBBpti  iahsbitants  from  being  rated  as  such  in 
i  of  their  ahilitjr,  specially  preserves  the  liabilitj  of 
F^fsna  to  be  rated  as  an  inhabitant  under  43  Sii&  c.  8, 
dentlj  of  the  question  whether  he  is  the  occupier 
«i  lands  et  tithes.   A  parson  is  rateable,  according  to 
Vm  alfiitf ,  hi  respset  of  his  pftrsonage  and  all  that 
Mteias  to  Ub  ss  parson.    This  rector's  rate  was 
f  to  tfce  defeodsBt  as  part  of  the  value  of  his  rectory, 
i    mdhek^  tterdbm,  liable  to  be  rated  in  respect  of  it. 

IBboT,  yds psfsoB  is  also  liable  to  be  rated  for  tithes, 
aad  te  aoythiag  which  has  been  substituted  for  tithes. 
Be  reedves  this  rate  in  Ueu  of  tithes,  for  the  local 
Ad  gives  bim  something  where  the  land  has  been  built 
•ler,  and  ha^,  therefore,  ceased  to  be  subject  to  tithes. 
Mum  V.  PlKsfam,  Gald.  196 ;  Lowndei  v.  ffome^  2  W.  Bl. 
list;  and  JZnr  V.  Hambleion,  1  A.  ft  £.  145,  are 
OTttocitiesthat  such  apaymentasthisis rateable.  In  T^ 
jCnf  V.  Toms,  Doug.  401,  there  was  an  exemption,  and 
fts  esse  is  only  material  for  a  dictum  of  Lord  Mansfield, 
ftit  pajiMnts  eetablished  by  tiie  Act  of  Philip  and  Mary 
Mi  Botnteable  under  43  BUa.  o.  S.  In  Yin.  Abr.,  tit. 
"BDor"  (F.),  p.  487,  it  is  said:  «' Parsons  ought  to 
snUhiite  to  the  poor,  per  Hale,  O.J.,  who  said  it  had 

(kfli  eo  agreed  by  all  the  judges  of  England  at 
BnicaBis'  Inn  in  ITAe  Panon  of  Panerat^  auer 
Chmki,  Q.O.  (FroHT  MacUod  with  him),  for  the 
ieipsedcBt--A  parson  haa  never  been  rated  aoeording  to 
\k  gmenl  abflity  as  an  inhabitant.  He  has  been 
SMMfd  hi  retpeet  of  tftbet  on  the  principle  that  he  is 
As  eseopisr  of  tithes.  If  he  had  been  taxed  as  an 
UMIlMtbe  would  have  been  allowed  to  make  dednotion 
•CMrffiglj ;  bnt  that  has  not  been  ao^  therefore  on  rating 
a  tthi  Wit  cherge,  an  incumbent  was  not  entitled  to 
dsiHtlwIhe  salary  of  a  curate:  Beg.  t.  Sher/ard,  15 
W.B.ttK»  L.  B.  S  Q.  B.  503.  A  parson  was  speciaUy 
■srtlnsd  hi  the  atotntey  M  otherwise  it  might  have  been 
argwdM  fstaoaa  were  nltogether  exempt;  for  in  39 
Bis.  ti  t  thsie  was  no  mention  of  a  pareon  or  vicar. 
I  aa  above  mentioned  do  not  seem  to  have 
lofMshaalhoiity:  Bnlton's  Jnrtioe,  ed.  1727|  tit. 


••  Poor,"  p.  231.  lu  Bex  v.  Skingle,  1  Str.  100,  ir.  ie 
said  that  tithes  are  tenements.  Tiie  oases  of  /iex  v. 
Lambeth,  1  Str.  525,  and  Brw  v.  Wilson,  5  N.  ft  M.  U9 
show  that  a  parson  is  taxed  as  an  occnpier  of  tith«i«,  aud 
not  on  the  ground  of  his  ability.  See  also  Ddhou's 
Justice,  tit.  **  Poor,"  c.  73,  p.  25 i,  ed.  1727.  As  to  tli«i 
second  point,  this  payment  is  not  iu  lieu  ot  tithes,  bur  iu 
addition  to  the  other  emoluments  of  the  rectory.  The 
statute  in  Btx  v.  Toms  is  almost  identical  with  thie. 
Btx  V.  HamhUton  is  in  point. 

The  case  of  Powell  v.  Bull^  1  Ck>m.  265,  was  referred 
to. 

Sir  F.  Eerschell,  Q,0.,  replied. 

Cur,  adv.  vulL 

Nov.  16.^The  following  judgments  were  delivered  :  — 

Lord  EsHSB,  M.R.— In  this  case  the  question  is  whetlier 
the  defendant,  a  clergyman  in  Falmouth,  is  liable  to  be 
rated  in  respect  of  a  certain  payment  made  to  him  under 
a  local  Act  of  Parliament.  It  is  strange  that  in  order  te 
decide  the  case  we  are  asked  to  go  back  and  consider  the 
conetmction  of  the  statute,  43  Elis.  c  2.  In  construing 
the  statute  we  must  take  into  aooount  the  interpretation 
which  has  been  placed  upon  it  by  deeisiens  from  the  time 
of  its  enactment  up  to  the  preaent  time.  I  confess  that 
my  own  opinion  is  that  if  we  had  to  construe  it  for  the 
first  time  we  should  be  obliged  to  construe  it  in  the  same 
way.  Now,  the  statute  uses  large  words,  and  at  first 
sight  it  appeared  that  they  must  inevitably  be  limited. 
In  the  first  plaoe,  it  was  dealing  with  parishes,  and  in 
dealing  with  a  parish  alone  it  must  have  struck  everyone 
that  in  rating  all  the  inhabitante  according  to  the  ability 
of  the  parish  you  could  not  look  outside  the  parish  and 
deal  with  the  ability  of  the  inhabitents  in  respect  of 
parishes  elsewhere.  If  yon  were  to  look  at  the  gonecal 
ability  everywhere  of  a  rateable  inhabitant,  you  would  not 
be  considering  his  ability  in  the  parish,  but  his  general 
ability  as  a  rich  man.  Moreover,  overseers  had  no  means 
of  acquiring  any  real  knowledge  of  a  man's  ability  in 
other  parte  of  the  world.  If  everyone  were  to  be  rated 
in  the  parish  of  which  he  was  an  inhabitont  according 
to  his  general  abUl^,  there  would  be  nothing  to  show 
that  he  might  not  be  an  inhabitant  rated  in  some  other 
parish  according  to  his  general  ability,  so  that  he  would 
be  rated  twice  over.  Therefore,  it  is  obvious  that  in 
considering  the  ability  of  the  parish,  which  must  involve 
the  ability  of  each  rateable  inhabitant,  it  was  necessary 
to  consider  the  ability  of  the  person  as  an  inhabitant  of 
the  pariah  in  respect  of  which  he  was  rated.  Therefore 
it  came  to  this,  that  the  ability  of  the  inhabitent  was 
that  which  arose  from  what  he  obtained  as  income  in 
and  by  the  parish,  and  that  alone. 

The  next  thing  to  be  considered  was  in  respect  of 
what,  within  the  parish,  the  overseers  were  to  rate  the 
person.  Again,  if  you  begin  to  consider  what  money 
he  received  in  the  parish  from  every  source,  the  over, 
seers  would  have  had  no  means  of  learning  what 
that  was.  Suppose  that  a  man  carried  on  an  extensive 
trade  in  the  parish,  the  overseers  had  no  means  of 
knowhig  the  proflte  of  the  business.  In  the  time  oC 
Queen  Elisabeth  they  had  not  the  inquisitorial  powers 
which  they  have  now.  They  had  no  power  to  aek  the 
man  for  a*  return  of  his  property.  Therefore  it  seems 
to  me,  from  the  very  nature  of  the  things  besides  looking 
at  the  instences  given  in  the  stotute,  which  are  aH 
properties  which  might  be  easily  known  to  theoverseenv 
it  became  necessary  to  say  that  the  ability  in  respect 
of  which  an  inhabitant  was  rateable  wss  that  arising 
from  such  property  in  the  parish  as  the  overseers  were 
evidently  able  to  estimate.  I  know  that  Lord  Kenyon 
objected  to  the  words  <*  visible  property."  In  one  sense 
that  is  right;  lor  it  does  not  comprise  every  heredita^ 
ment.    It  does  not  comprise   tithes  which   am  net 
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payable  in  kind.  Bat  on  looking  at  the  Btatute,  and  at 
the  instances  there  given,  and  when  it  ia  found  that 
there  ii  no  inquisitorial  power  to  obtain  any  return,  it 
seems  to  me  that,  even  if  one  had  to  construe  the 
statute  now,  one  would  be  immediately  confined  to  the 
ability  atising  from  such  property  in  the  parish  as  would 
be  easily  cognizable  by  the  overseers.  If  one  may  not 
nee  the  word  **  visible,"  I  say  "tangible,"  but  I  can  see 
no  objection  to  either  word.  The  result  is  that,  besides 
the  words  used  in  the  statute,  the  statute  has  been 
enlarged  eo  as  to  comprise  any  tentnoaent  or  hereditament 
within  the  parish.  The  rate  is  at  the  outside  annual, 
though  by  the  terms  of  the  statute  it  was  weekly  or 
otherwise.  That  brings  us  to  this,  that  it  is  the  ability 
of  a  person  in  respect  of  such  property  as  the 
overseers  might  easily  estimate— that  is,  in  respect  of 
the  annual  value  of  such  tangible  or  visible  proper^ 
(which  is  now  enlarged  so  as  to  include  tenements  or 
hereditaments)  as  is  in  the  parish  in  the  hands  of  the 
inhabitant.  The  mesanre  of  liability  Is  not  what  a 
person  actually  receives  from  his  property,  became  the 
courts  say  that  if  he  chooses  so  to  use  his  property  as 
not  to  receive  anything  from  it,  he  eannot  escape  being 
rated,  but  that  the  measure  of  his  liability  is  the  annual 
income  whioh  he  might  reap  from  his  propertj  if  he 
chose. 

With  regard  to  tithes,  only  some  particular  kinds  are 
mentioned  in  the  Act.  But  tithes  are  said  to  be  here- 
ditaments when  the  eooe  of  a  pemon  in  possession  of 
them  is  undor  consideration*  Thay  can  certainly  be 
easily  ascertained  by  the  ovoMeert.  When  paid  in  kind 
nothing  could  be  more  easy.  Tbsrefbre  the  overseers 
could  estimate  the  amount  meived.  Then  by  custom 
or  statute  parsons  received  an  annual  payment  instead 
of  tithes  in  kind.  Having  onee  concluded  that  when 
the  Statute  of  Elizabeth  was  passed  tithes  vrere 
rateable,  it  is  impossible  to  oonoeive  that  a  parson 
oould  escape  rating  by  veoeiving  money  instead  of  tithe 
in  kind.  Therefore  tithes  ware  rateable,  and  ako  money 
payments  taken  in  lien  of  tithcs-^that  is,  if  a  person 
takes  something  whioh  represents  timt  whioh  is  ratsable, 
he  must  be  rated  in  respect  of  the  thing  which  Is  sub- 
stituted for  that  which  was  rateeblA.  Therefore  a  parson 
is  rated  in  respect  of  money  payments  in  lieu  of  tithee, 
unless  made  under  an  Act  of  Barliament  whioh  states 
that  they  are  not  to  be  rate»ble. 

If,  therefore,  It  can  be  said  that  this  money  xMyment 
to  the  defendant  is  in  lien  of  tithes,  then,  ao- 
coxding  to  all  the  authorilles,  he  must  be  rated.  But, 
if  it  is  aot  in  lien  of  tithes,  to  hold  that  It  Is  rate- 
able would  be  to  go  beyond  any  oonstmotion  of  the 
statute  which  has  hitherto  been  adopted,  for  it  is  then 
a  money  payment,  and  not  a  payment  whioh  is  a  tens* 
ment  or  hereditament,  or  such  a  teneoMBt  or  heredita* 
me&t  as  con  be  easily  rated  by  the  oveneeie.  Bnt  it  is 
enough  to  soy  that  it  is  neither  a  teneoMnt  ner  heredita- 
ment. Kow  this  payment  is  tobe-made  by  tiie  oecuplers 
of  houBss,  Ac.  Oan  it  be  ssld.that  suoh  a  payment  Is  a 
payment  in  lieu  of  tithe»«-that  is,  a  payment  to  be 
made  in  respect  of  something  which,  on  default  in 
payment,  would  be  liable  te  tithes  P  But,  if  land  is 
built  upon,  it  Is  no  longer  titbeable,  beoanee  no  tithe  is 
payable  in  teepeet  of  house  property.  Therefore,  this 
payment,  which  is  made  by  the  oanqriers  of  houses, 
cannot  be  said  to  be  a  payment  In  lien  of  tithes, 
because,  il  the  payment  were  not  mode,  the  piopeity  in 
respect  of  which  the  liability  arises  would  not  pay  tithe. 
This  payment  is  certainly  not  a  tenement  or  heredlta* 
ment  in  the  hands  of  the  ponon,  and  Is  not  •  payment 
In  lieu  of  tithes. 

In  the  ease  of  Bexr.  Careen,  3T.  B.  386,  Lsnl  Kenyos 
■aid. that  nblations  and  other  offerings  which  eonetttated 
the  feetorlol  or  vicaxioldttee  wen  ratsable.  If  Lord  Ken« 
yon «■•  light,  yet  that  was  not  portof  the  deeislon.  If  he 
was  'light,  eitbet  oblattoae  and  ofisringa  veie  caeeptioiu  . 


1»  the  general  rule,  or  tfa^  were  cotwidered  to- be  ef 
the  same  nature  as  tithes.  Probably  they  were  origin- 
ally made  to  the  clergy  in  kind,  like  tithee.  Tlierefte, 
it  can  be  Been  how  it  might  have  been  held  that  Ihey 
were  liable  as  being  of  the  same  netmre  tm  tftlieB,  ood, 
therefore,  were  held  to  follow  the  eame  rwle.  Ta 
these  reasons  I  am  of  opinion  that,  sa  this  payment  ii 
not  iu  lieu  of  tithes,  but  a  payment  made  to  the  detent 
ant  by  Act  of  Parliament,  and  not  in  xeepeoc  of  aig^ 
thing  which  he  holds  as  a  tenement  or  bereditoanu^ 
it  is  not  a  rateable  matter  in  his  hands,  and  no  stahtts 
applies  so  as  to  make  him  liable.  I  am  of  oplnloi^ 
therefore,  that  the  appeal  must  be  diemiased. 

Cotton,  L.J.— We  have  to  determine  what  le  thelat 
construction  of   43  Eliz.  c.  2,  taking    Into    aooouutS 
&  4    Vict.  c.   89.       Under  the   former   etatute  tfani 
were  two  classes  of  rating :   finft,     •*  wrery  iahahlttt( 
parson,    vicar,     and  other"    is    to     be    rated;  so^  | 
secondly,    ''every   occupier    of    lands,    houses,   tttte  j 
isopropriate,  proprfations  of  tithes,  coal  mines,  or  salip*  ; 
able  underwoods*'  in  the  parish.     The  earns  of  aon^J 
are  to  be  raised  in  each  parish    '*  according  to  ikl  1 
ability  of  the  same  parish."    That  involvee  this,  M  1 
the  persons  rated  accordingly  as  inbabttanis  shoulM*  | 
rated  in  proportion  to  their  meane  arietng  vrithin  il'  ; 
parish,  because  it  would  be  extraordinary  to  say 
in  every  parish  the  iuhabieants  shonld  be  rated 
ing    to  the  ability  of  the  perish,  ft  that  which 
entirely  out  of  the  parish  is  to  be  taken  into 
Bat  we  are  relieved  from  that    dimoulfiy,  beoause  tM 
cannot  construe  this  statute  without  neferenoe  toirfte 
decisions,  from  whioh,  unless  they  were  dearly  ertoeSi  ^ 
oup,  it  woald,'tiu  my  opinion,  be  wrong  to  depart  on  s  | 
point  on  which  they  throw  light.  Parsons  ore  in  a  peooilir 
position.     They  are  specially  naoied    amongst  inhsU« 
tants.      Probably    that  was  Iu  order  to  prevent  aaf 
difficulty  arising  on  the  point  that  th^  oould  not  ts 
properly  charged  under  tills    statute.      Ia  respect  of 
what  are  they  to  be  rated  ?    It  woe  said  by  Littlsds^ 
J.,   in  Bex  V.  Boldero,  4  B.  ft  0..  at  p.  478,  that  tlie 
statute,  43  EUe.  o.  2,  makes  a  parson  liable  in  isspest 
of  the  profits  whioh  he    receives   as   parson,  cat^ 
down,  therefore,  his  liability  as  inhabitant  to  tbst  of 
which   he  received  the  profits  as  parson.      Of  eooMi 
if  he  occupies  under  the  second  sub-division  I  ^^ 
referred  to,  he  is  rateable  as  occupier.      But  when  belt 
considered  as  an  inhabitant  we  have  to  consider  wbetbtt 
the  words  of  the  statute  can  be  relind  upon  witiioat 
eome  limitation.    The   Act,   8   &  4  Vict.  o.  89,  aft« 
reciting  43  Elis.  c.  2,  and   14  Car.  2,  c.  12,  proridw 
that  from  and  after  the  passing  of  the  Act,  "it  shall  not 
be  lawful  for  the  overseers  of  any  parish    .    .    •    ^ 
tax  any  inhabitant  thereof,  as  sueh  inhabitant,  in  impt^ 
of  his  ability  derived  from  the  profits  of  stock-in-trade, 
or  any  other '  proper^  for  or  towards  the  relief  ol  tte 
-poor :  Prorided  always  that  nothing  In  this  Act  oootsiD«a 
shall  in  any  wise  affeot  the  HabUlty  ef  any  paiKAt 
vicar,  or  of  any  occupier  of  lands,  housee  tithes  ^ 
propriate,  propriaUons  of  tithes,  coal  mines,  or  salssw 
underwood,  to  be  tend  under  the  said  Ads  forond  to«*^ 
the  relief  ef  the  'poor."    That  provision  left  the  iMm 
of  the  parson  nomed  in  the  ptevioos  Act  Just « It  W* 
It  does  net  add  to  hie  liability,  and  does  not  throw  epoB 
him  any  bardsn  to  whioh,  upon  the  tme  construdloDOi 
the  statute,  as  interpieted  by  the  oourts,  he  Is  lioM^ 
But  I  think  this  sssmplioB  does  bear  a  little  npo^^ 
eubecquent  deeieloBs,  became  itfzemptson  lahebMt 
from  beiag  eitted  In  respeot  eC  his  abiUly  derived  iw* 
the  profits  off  stock-in-trade  or  any  other  P"3!!!2i 
That  shows  ^rimt  ifwos  ia  re^^  ef  which  In^^*^ 
as   enoh  had  besa  tmted.    It  wee  stoek-ia-trads» J>r 
being  the  matter  of  the  gteotsst  imponuioe  mng^ 
property  in    respect   of    whioh    they    warn  «•»  • 
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Oonr  ov  ArtmUm 


tUo.  V-  CttBzaiovBaBMni, 


OooBT  or  Ap»aA&. 


IB  iwpeffib  of  which  they  vMre  rated  m 

QQOitl^ta.    It  ahova  that  inhabitante,  aa  such,  were 

SabU  to  be  lated  in  lespeet  of  that  which  was  tieiUo 

aonSL  taiigiMa  whieh  the  oTcneen  oonld  take  hold  of  aa 

dMviaf  what  pupeity  they  had*    That  seems  to  me  ta 

poinfe  ta  IUb»  that  what  the  inhabitants  were  rated  for  in 

ai  thm  ability  was  tangible  property  like  stock-* 

■ad  oAer  property  which  they  had  as  showing 

afailily.     Flanona  have  been  rated  in  respect  o9 

kai  that  ia  not  as  ocoupiers,  as  is  pointed  out  in, 

«■•«#  theeaaea.    The  ocoapiers  of  tithes  mentioned  in 

d3  Bb.  c  2  are  oeonpiera  of  tithes  impropriate  and 

of  tithea  whieh  had  been  taken  from  the 

Thanfora    the   parson   cannot  be  rated  aa 

of  tbasa  tithea.      Bat  tha  tithes    were    the 

aad  tangjMe  means  of  support  of  the  parson, 

vfaen  they  were  paid  in  kind,  there  was  a  tenth 

tiwlnah  ha  was  entitled^  whieh  was  the  tangihle  and 

propacty  which  ha  had  for  his  support    There* 

uifc  aaaau  to  be  loUowtng  the  lines  of  the  oocnpa- 

port  of  the  aecfcioB,  aa  showing  that  the  means 

~  in  nfting  w«ra  the  tangible  means  wfaioh  coold 

and  handled  by  the  oTerseers.     Has  it  ^ona 

than  tfaat  F  heaanse  cae  moat  aee  what  has  been 

So  donbt,  where  there  has  been  a  composition, 

m  baen  taken  into  aacoant»  and  alao  where  a  rent 

cnotad  b^  anme  inatmment  or  Act  oi  Parlia- 

afc  aomo  time  put  an  end  to  the  tithea— that 

ii^  lAaaa  thcvia  waa  a  earn  of  money  payable  annually  to 

flw  favamin  lien  of  tithea,  in  the  aanae  that  the.Tery 

of  tiial  payment  inTolted  the  absolute  cesser  of 

lad  sobatituted  for  it  a  aum  of  money.    That  waa 

l^aaovtef  equitable  oonatmction  of  the  Act  that  the 

fakabttaats  should  be  rated  aooording  to  their  means. 

'With  veferenee  to  the  case  of  Bex  ▼.  Carl^on^  before 

liosd  Kenyan,  there  the  tithe  was  of  flsh.    The  men 

s  in  respect  of  the  flsh  they  got,  but  the 

was  antiiled    to  a  tenth  of  the  fish.      That 

UUmb,  for  it  waa  a  tenth  of  the  produce  of 

aaa,  aadwm  jnat  as  tangiUe  and  Tisible  aa  ordinary 

I  can  ifaii  no  oaae  where  a  paraon  has  been  rated 

of  an  annual  payment  of  a  f  urn  of  money, 

it  WM  a  pigment  in  lieu  of  tithes  in  the  sense  I 

Motfoiied.    Although,  in  Bex  ▼.  Carlyon^  Iiord 

dossrafer  to  oblations  and  other  offerings  as 

oemg  latsabie,  no  case  is  to  be  found  where  th^y  have 

baan  dedded  to  be  rateaUe.    If  they  were  rateable  there 

'vonld  be  do  definite  aum  in  respect  of  which  the  paraon 

floaid  be  »ted,  bat  he  could  only  be  rated  in  respect  of 

ebiatioBs  and  ofEerings  actually  made.    Therefore  that 

voald  really  come  to  something  which  would  be  ?ibible 

nd  taagiU^  and  not  to  something  which  was  to  be 

iuqaiied  into  without  its  coming  into  the  light  of  day. 

B  mast  alao  be  remembered  that,  in  aeTeral  cases,  and 

in  pBclienlar  in  Bex  t.  Bamhiatm,   where  it  was  held 

ttnt  parsona  were  to  be  rated  in  respect  of  annual  pay* 

BMBts^  stress  was  laid  on  the  ftot  that  the  tithes  wero 

sttaigaished,  and  that  the  payment  was  in  lieu  of  tithes 

hi  the  aanae  I  have  explained.    That  bears  ?ery  strongly 

hi  lapport  of  the  judgment  now  appealed  from.    There- 

,  in  my  opinion,  the  Judgment  was  right,  and  the 

;fai]. 


XmuT,  IfcJ. — I  am  of  the  aame  opinion.  In  the 
iBllpiaee^  wo  ooghl?  to  consider  what  it  is  in  respect  of 
iMh  it  is  aonght  to  rote  thia  rector.  It  is  necessary  to 
Whettha  Act  of  Parliament  which  created  the  rate  in 
frndfaa.  [Hia  lordship  here  stated  the  facts.]  ITow,  it 
afpamfhai  the  panon  had  only  the  small  tithes  and 
^hf-mdbot  had  the  great  tithea,  as  to  which  there  is 
new  n»  qaaatfon.  The  reetor  had  the  Tioarial  tithea. 
arill%eBle<  tho  land  In  hhi  own  pariah.  Thoae  not 
baling  saflbieBt,  the  corporation  was  empowered  to  raise 
nntlipen  hooaea,  ahopa,  warehouaes,  cellara,  and  out- 
biiBw%  bsOt  and  ta  be  bnflt,  and  to  pay  to  the  reetor 


tiie  a«m  mentioned  in  the  Act.  What  ia  that  rate  P  It 
is  not  a  land  tithe  or  anything  specified  in  43  Eliss.  o.  3. 
It  is  not  a  thing  aaiiaUe  of  ooeapation,  ezospt  in  the 
sense  that  a  man  is  possessed  of  money  which  he  lias 
put  into  hia  pocket.  It  is  loxpoeaible  to  rate  the  dftfand- 
ant  aa  an  oeoupier  of  anything  oMntiened  ia  the  aeaond 
part  of  the  atatnte.  If  he  is  to  be  rated  at  all,  he  would 
haaa  to  be  rated  under  the  first  pact.  The  Aet,  43  DUe. 
c.  8,  contains  two  classes  of  penons  who  are  to  be  rfited : 
firsl^  **  erery  inhabitant,  parson,  vicar,  and  other  " ;  and, 
seecmdly,  '*  erery  occupier  of  lands,  houses,  tithes  im- 
propriate,  propriations  of  tithes,  coal  mines,  or  saleable 
underwoods  in  the  said  parisli."  It  is  said  that  the 
deftsndant  comes  within  the  first  class.  He  is  a  parsoti, 
and,  therefore,  rateable.  In  leapect'  of  what  P  I  have 
had  extreme  diiHealty  in  aecertaining  the  theory  apen 
which  paraotts  were  rated  to  the  relief  of  the  poor. 
Dalton  misquotes  43  Eliz.  a  2,  and  treats  parsona  as 
rated  to  the  poor  in  respect  of  tithes,  because  they  were 
oeonpiera  of  tithea.  At  p.  364  (ed.  1727)  he  aaya, 
"  Breiy  clergyman  ia  to  be  rated  for  his  glebe  and  tithJM, 
aoeording  to  their  yearly  value,  ao  long  aa  they  are  In 
hie  own  occupation,  beoiuse  the  statute  charges  every 
occupier  of  tithes,  Ac,  and  tfte  clergy  are  continued 
under  those  general  words  unless  particularly  ezemptodt*' 
There  is  evidently  confusion,  for  the  only  oooupiera  of 
tithee  mentioned  in  the  atatuto  are  oocupiera  of  tithes 
impropriate,  or  of  propriationa  of  tithea,  ao  that  rectprihl 
or  vicarial  tithea  are  exeluded.  So  far  as  I  can  make  oat, 
the  paraon  waa  held  rateable  to  the  poor  because  he  waa 
spesially  named  in  the  statute,  and  he  was  held  rateable 
in  respect  of  tithea  because  they  were  the  only  visible 
means  which  he  had  arising  within  the  parish,  and  in 
respect  of  which  the  overseers  could  rate  him.  Whether 
Blaekstone's  theory  is  right,  and  parsons  were 
specially  named  in  the  statute  because  they  were 
expected  to  give  part  of  their  tithes  to  the  poor,  I 
do  not  know,  for  I  have  not  investigated  the  poiat.  jt 
appears  to  me  that  the  parson  was  rateabls,  because  he 
was  named,  and  because  the  tithes  formed  those  viaiIHe 
means  in  respect  of  which  overseers  rated  persons.  .1 
cannot  find  that  parsons  were  ever  rated  in  respect^  of 
anything  except  tithes,  and  that  which  has  been  sub- 
stituted for  them  by  statute  or  Act  of  Parliament.  Lofd 
EenyoD,  in  Bex  v.  Oarlyon,  also  mentions  oblations  and 
other  offerings  constituting  the  rectorial  or  vicarial  dues. 
Having  regard  to  the  statutes  which  created  the  pariiAi 
of  Falmouth  and  this  statutory  payment,  I  think  thpt  it 
is  impossible  to  regard  this  payment  as  being  in  Qeu  of 
titiies.  Inasmuch  as  tithes  diminish  in  value  as  houses 
increase,  the  statutory  rate  was  substituted,  but  the 
vicar's  rate  cannot  in  any  correct  sense  be  regarded  ka 
substituted  in  lieu  of  tithes.  He  has  all  the  tithes  in 
his  own  parish.  Therefore  it  comes  to  this,  that  this 
statutory  rate  is  not  one  of  the  things  enumerated  in  t)ie 
second  part  of  43  Eliz.  c.  2,  as  to  occupiers.  It  is  not  a 
tithe  or  a  payment  in  lieu  of  tithe  withiu  the  meaning 
of  the  decisions.  It  is  not  an  oblation  or  offering,  and 
is  not  within  the  meaning  of  43  Elis.  c*  2,  as  that  statute 
has  hitherto  been  construed.  We  should  be  patting  a 
new  construction  upon  the  statute  if  we  held  this  pay* 
ment  to  be  rateable.  I  am,  therefore,  of  opinion  ttutt 
the  appeal  must  be  dismissed. 

Appeal  diemmed. 

Solicitors  for  the  appellants,  Bolton^  Bobhini^  Btuh.'^ 
Oo,,  for  Oenn  A  NdHUr,  Falmouth. 

Solicitors  for  the  respondent^   Qregorye  <ft   (7o^  (pr 
Appleby  Jenkinet  Truro. 
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FosEBTT  «.  KAxmux.  (a.) 


Farh'amtni — Registration  of  voters-^  ZhseripHan  of 
quaHfication-^ffouBei  in  iucceaiort'^Power  to  amend 
•^Parliamentary  and  Municipal  BegiHraUan  Act, 
]878  (41  <ft  42  Ktd.  c.  26),  a«.  24,  28,  H^$sctimu  1, 
f,  13—6  Vid.  e.  18,  ».  40. 

In  a  Ua  of  voters  the  nature  of  the  appdianfa 
quQlification  was  dtscrihed  in  the  third  column  a$ 
**  dittHling-  Tiouse^"  and  in  the  fourth  column  the  name 
and  eituation  of  the  qucli/ying  property  were  disertbtd 
•e  "  5,  Victoria  Cottages."  The  rtspondent  ohfected  to 
the  appellanfs  name  being  rttained  on  the  listt  ufhere^ 
upon  the  app*llant  ashed  the  revising  barrister  to  amend 
the  third  column  of  the  list  by  aitering  "  dwtUing- 
house**  to  ** dwtUing^houses  in  succession^'*  and  the 
fourth  column  by  ottering  **  6,  Victoria  Cottages;*  to 
**  Bigh'itrett,  Wapping,  and  6,  Victoria  Cottages.'* 
The  appellant  had  not  sent  in  a  declaration  under 
section  24  of  the  Parliamentary  and  Municipal  Begis* 
traiion  Act,  1878.  The  barHster  refused  to  make  the 
umendmenL 

Etld.  that  the  barrister  was  right,  as  the  amendment 
would  alter  the  nature  of  the  qualifloation  ;  and  the  effect 
of  tedion  28,  sab-secUon  13,  of  the  Act  of  1878,  on 
sub'Seciion  1  of  that  section  is  to  limit  the  power  of 
making  such  an  amendmerU  to  cases  in  which  a  dedara- 
Uon  has  been  duly  sent  in  under  section  24  of  that  Act, 

Judgment  of  the  Qumu's  B«iioh  BifisioQ  affirmed. 

Bartlett  v.  Gibbs,  5  M.  dk  G,  81,  approved, 

Pomtt  V.  Lord,  28  W.  B.  398,  5  0.  P.  D.  65, 
dissertted  from. 

Appeal  of  H.  Foakott  from  the  Jadgment  of  L6rd 
€k>lei]dge,  CJ.,  and  Grove  and  CaTe,  J  J.,  affirming 
the  decision  of  the  reviaing  barriater  of  Hackney,  ex- 
punging the  appellant's  name  from  the  list  of  voters. 

The  case  stated  by  the  revising  barrister  was  as  fol- 
lows : — 

'*  The  name  of  the  appellanf,  Henry  Foskett,  appeared 
fn  Form  E.  for  the  hamlet  of  Mile  End  New  Town  of 
the  list  of  parliamentary  voters  as  the  occupier  of  a 
dwelling-house,  and  the  entry  and  description  on  the  said 
list  were  as  follows  : — 

'*  Name  of  voter. — ^Foskett,  Henry. 

"Plaoeofabode.— 5,  Victoria-cottages. 

"  Katore  of  qualifloation. — Dwelling-house. 

"Name  and  situation  of  qualifying  property. — 5» 
Tiotoria-oottagea. 

*'  The  respondent  duly  objected  to  the  name  of  the 
appellant  being  retained  on  the  list  of  voters  for  the 
said  division  of  the  said  borough,  upon  the  ground  that 
the  appellant  had  not  been  in  occupation  of  the 
premises  as  described  therein  for  the  period  required  by 
law  to  give  him  a  vote.  The  following  facts  were 
proved:— The  appellant  had  occupied  in  the  borough 
doling  the  whole  of  the  qualifying  period  two  dwelling, 
houses  in  immeUiste  succesaion— namely.  High-street, 
Wapping,  and  the  said  6,  Victoria- cottages— and  such 
hia  occupation  of  those  two  dwelling-houses  would  have 
given  him  a  complete  qualification  if,  in  addition  to  his 
name  and  place  of  abode  as  above  stated,  the  nature  of 
qnaliilcaticn  had,  in  the  thir4  column  of  the  said  list, 
been  described  as  '  dwelling-houses  in  succession,'  and 
the  name  and  situation  of  the  qualifying  property  had 
been  deecrit>ed  in  the  fourth  column  as  Hlgh-stzeet, 
Wapping,  and  5,  Victoria-cottliges.  The  name  of  the 
appellant  did  not  appear  upon  the  register  of  voters 
in  force  for  the  year  1885  for  any  qnaliflcation,  and  it 
appeared  that  his  nsme  had  been  inserted  by  the  over- 


^ — —      renders  the  latter  part  of  sub-seotion  13  o"*^-*^ 

(o.)  Bfportcd  b>  C.  A.  FiBAiin,  Esq.,  Barrister-at-Law  1  refers  to  a  daim  in  which  the  nature  of  a  qoaliiloM*^ 


seen  in.  the  list  in  the  manner  aboTe  mentioned 
they  had  obtained  from  the  person  rated  or  liable  to  bi 
rated  in  respect  of  the  premises  5,  Victorla-ooltBg«i 
a  return  according  to  Form  A.  of  the  general  forms  ti 
schedule  8  of  the  Registration  Act,  1885,  aooording  ti 
which  the  appellant  was,  on  the  15th  of  July,  1884) 
and  had  been  up  to  the  date  of  the  retam,  an  inhabi- 
tant occupier  of  the  d welling- honae  6,  Victoria-oottago^ 
and  the  appellant  had  been  found  bj  the  overseers  Is 
be  inhabiting  that  dwelling-houae  at  the  date  of  Hi 
inquiries  made  by  them  pursuant  to  the  provisions  ^ 
the  Act,  and  his  name  had  been  plaoed  and  still  w 
mained  upon  their  rate- book  in  csona^gaenca  of  di 
said  return.  It  was  urged  on  behalf  of  the  appslhal 
that,  under  these  droumstances,  I  onght  to  amend  fhi 
third  column  of  the  Mst  by  altering  *  dwelling-booM ' 
to  *dwelUng-houseB  in  succession/  and  the  foaril; 
column  hy  altering  5,  Victoria-cottagea,  to 
street^  Wapping,  and  5,  Victoria-oottagea,  upon 
authority  of  the  oases  of  Bitchins  t.  Broum,  2  C. 
25,  and  Ford  v.  Hoar,  83  W.  R.  5B6,  14  Q.  B.  D. 
I  decided  that  neither  of  these  eases  applied,  and 
I  was  bound  by  the  oase  of  PorreU  t.  Lord^  28  W. 
393,  5  0.  P.  D.  65,  and  I  expunged  the  name  of 
appellant  from  the  said  list.  The  name  of  one 
person  whose  name  and  qualification  ia  set  out  in 
8chedul6  hereunto  attached  waa  objected  to 
similar  circumstances,  and  I  expunged  his  name 
from  the  said  list.  If  the  court  be  of  opinion  that 
decision  was  wrong,  the  regiater  is  to  be  amended 
inserting  the  name  of  the  appellant  and  the  name 
the  said  one  other  person  in  the  said  list." 

Lord  Coleridge,  G.J.,  and  Grove  and  Gave,  JU 
affirmed  the  decision  of  the  r<*viaing  barrister,  and  gsia 
leave  to  appeal. 

Tho  claimant  appealed. 

WiUis,  Q.O.  (Markwick  with  him),  for  the  appaUsBi. 
—The    barriater    should    have    amended    the  foartt 
column.    The  third  column  of  a  list  of  voters  oontaiM 
the  description  of  the  nature  of  the  qualification;  tbf 
fourth  column  merely  contains  the  local  descriptioa  of 
the  property.    If  the  third  column  ia  right,  the  fourth 
column  may  be  amended.    Here  the   third  coioao  k 
right,  for  the  occupation  of  a  dwelling-house  ia  the  tnia 
legal  qualification,  the  effect  of  section  28  of  the  Refona 
Act,  1832,  being  that  there  shall  not  be  any  theleai> 
qualification  because  the  person  has  occupied,  not  the 
same  premises,  but  different  premises    in   immadiifca 
succession  during  the  prescribed  time  (see  ffitcMnt  r. 
Brown,  2  0.  B.  25).    Assuming  the  third  column  not  to 
be  correct,  yet  there  waa  power  to  amend  it    SectioB 
24  of  the  Parliamentary  Begiatration  Act,  1878,  eosbltf 
a  voter  to  send  in  a  declaration  of  a  mistake  in  the  Hit  of 
voters  as  to  the  nature  of  his  qualification,  and  the  Fora 
M.  in  the  schedule  shows  that  such  an  alteration  may  ba 
made.    The  power  to  use  the  evidence  in  tbe  dedaratloa 
ia  given  by  sub-section  1  of  section  28,  the  ^^^'^ 
which  are  large  enough  to  enable  the  barrister  to  make 
this  amendment    The  words,  **  except  as  herein  pro- 
vided," at  the  beginning  of  sub-section  13,  extend  to 
the  whole  section,  and  the  sub-section  does  not,  in  any 
way,  out  down  sub-sections  1  and  2.    So*>-"*^*|^ 
cannot  have  relation  to  section  24,  beoaose  tbe  w^ 
"  no  evidence,"  refer  to  evidence  of  any  other  qoslifloi- 
tion  than  that  mentioned  in  the  list  or  claim,  vheraii 
the  evidence  referred  to  in  section  24  is  that  in  aupp^ 
of  a  different  document — viz.,  of  the  paper  in  wlucB 
the  error  U  corrected.    Under  section  28,  «nb.aeotfoMj 
and  2,  proof  may  be  given  of  anything  of  ^^^J?^ 
voter  could  make  a  declaration  under  aection  U*   ^ 
barrister  has  no  power  to  use  the  eridence  gi W  "^ 
under  seetioik  24  unless  the  power  is  gifen  him  i^ 
section  28.    [Lord  EaKsa,  M.K.— Your  intsrpretetwj 
renders  the  latter  part  of  sub-section  13  Qaelsi«*j./* 
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\    Oorojor  fa  iLniu. 


FoaKin  V.  Kaufk iir. 


OovBT  OF  Appbaa* 


"be  «&te«L  Tbe  banister  con  oomet  t^wj 

vmf  vnt  wfaioh    ia   not    intentional* 

!•  LJ^nhmito  Wood  ▼.  Oveneen  of  WiUoi- 

%  O.B.15;Ke((irt2  ▼.  Baylis.  28  W.  B.  256,5 

"P.   X).  IS5.]  Ibo  aediion  in  BartltU  ▼.  (7t5(«,  5 

•   &   Q.  81,  fii  befon  the  Aet  of  1878,  which  gave 

nueh  lAi|ffp0M8o(  imendment.    That  was  followed 

J  P^rrttf  1^  M  SS  W.  R.  893,  5  0.  P.  D.  65,  the 

BB0k  of  lUek  mi  to  make  section  S4  nselees ;  for, 

Itlsnngh  tt«  m  a  deelaration,  it  held  that  the 

rcooliliiotimsnd.   That  decision  should  not  be 

DpMdstea  JMt.  Soar,  83  W.  B.  566, 14  Q.  B.  B. 

TkBtmot&mr,  WheaUey,  54  Ii.  X  Q.  B.  289, 

I  W.B.%  80,  WIS  alao  referred  to. 

» 0.^.  IB.  a  BiehardB  with  him),  for  the 
at— Hen  if  no  evidence  on  the  special  case  of 
^iafbaeDfle  in  which  the  word  is  need  in  the 
laJfadle  t.  WaUon,  20  W.  B.  145,  L. 
7  a  p.  m,  H  WM  said  that,  if  there  is  an  in- 
at  dmaiplkia  of  that  which  was  to  be  proved, 
>  could  bs  an  smsndment,  but  not  when  the  error 
» the  dflsoiptioD  of  the  qualification  the  description 
MMtber  ^oaUkstion  than  that  which  was  to  be 
Hoe  tbere  is  nothing  on  the  face  of  the  list 
<^»v  say  wior,  sad,  therefore,  it  is  a  different 
wUeh  it  is  soogbt  to  insert.  A  different 
I  sui  ooij  be  inserted  by  means  of  a  dedlara- 
asetion  24»  bnt  this  was  no  declaration  here. 
Jll  IM  V.  Boar  the  whole  information  was  in  the 
immkdg9  of  dis  oreisean,  and  the  mistake  was  a  mere 
Morootiufrpari 

WaHi,  Q.C.,  replied. 

Lord  Bans,  H.B.— It  seems  to  me  that  we  most  gi? e 
jilglBM&t  vpon  the  case  as  stated,  and  for  the  present 
m  that  akaeu  What  effect  our  decision  will  have  upon 
«ftsi esses  vffl  aiterwaxds  appear.  [His  lordship  stated 
<ftafMisla  the  apedal  case,  and  continued : — j  That 
bsiBg  the  liat  as  made  oat  by  the  overseers,  the  proposed 
YsAerdid  act  set  ander  section  24  of  the  Parliament 
t^ysBdMimieipsl  Bagistration  Act,  1878,  and  send 
ti  SB/  dedaralioD  as  therein  mentioned.  But  before 
Ihsrenriqg  bsniater,  when  the  case  was  beard  upon  the 
ftsebjeetian,  he  pioved  in  fact  that  he  had  occupied  in 
teBsdiste  succession,  not  only  the  house  described,  but 
iMlher  iooae  which  was  not  named  in  the  OTorseers' 
irt.  Tteiefore,  if  the  barrister  could  amend  according 
Ib  hnr,  he  bad  the  materials  upon  which  to  do  so.  That 
Ihe  wss,  in  fact,  might  have  been  entitled  to  be 
ngfttend  is  not  denied.  The  question  is  whether,  in 
poht  of  hw,  he  oould,  in  the  clroumatanoee,  be  regis- 
tiNd.  The  power  of  the  revising  barrister  to  amend  is 
Wn  eoBtainsd  in  41  ft  42  Vict.  c.  26.  We  must  see 
whsther  power  is  giTen  to  the  barrister  to  register  this 
fDler  open  anch  evidence  as  was  given  here. 

lie  flnt  point  taken  for  the  appellant  was  that  the 
taripdon  of  this  ▼oter's  qualification  was  right,  and 
dUaot  require  any  amendment.  It  was  said  that  he 
waiqaslifled  in  respect  of  the  occupation  of  a  dwelllng- 
<hsaM.  XathattmeF  He  is  put  down  on  the  list  as 
to  vote  in  respect  of  such  an  occupation ;  but, 
thAt  to  be  all,  he  would  fail  to  prove  the 
so  described,  because  he  had  not  occupied 
ibehaasafor  twdre  months.  Therefore  the  description 
it  Meadj  inoorreoiy  and  he  could  not  beregiatered  in 
nfailal  that  qualification.  But  he  proposes  to  amend 
Ua  can  Vj  proving  that  he  was  entitled  to  Tote  in 
loyactilsaother  dwelling-house  occupied  in  immediate 
nsaaHlaa.  Is  that  a  different  quaUflcation  in  a  borough 
ptm  Ihst  ia  respect  of  the  occupation  of  a  dwelling- 
kt  twelve  months  P  The  two  qualifications  are 
h  the  Beform  Act,  1832.  There  was  a 
in  xeepeet  of  the  occupation  of  a  house 


for  twelve  months,  and,  by  aection  28,  in  respect  of 
the  occupation  of  two  houses,  neither  of  them  for  twelve 
months,  but  of  the  two  together  for  that  time  in  imme- 
diate succession.  All  the  circumstences  of  these  two 
qualifications  are  different  and  distinct,  and  they  are 
both  named  in  the  Act  of  Parliament  with  distinct 
elements.  The  true  construction  is  that  they  are 
different  qualifications.  Just  as  it  was  held  that  the 
qualifications  in  respect  of  houses,  shops,  and  warehouses 
were  different  qualifications,  although  mentioned  in  the 
same  section.  Therefore  section  28  gave  another  quali- 
fication which  was  distinct  from  the  others. 

That  would  have  been  the  case  if  we  had  only  to  deal 
with  the  statute  ;  but  there  is  also  the  oaae  of  BarUeU  v. 
Qihb9,  in  which  the  very  point  was  dlecuaaed,  and  it  was 
decided  that  upon  the  true  oonatructlon  of  that  statute 
those  two  qualifications  were  distinct  After  that 
dedaion,  and  with  the  knowledge  that  it  had  been  acted 
upon  ever  since.  Parliament  had  notloe  of  the  construc- 
tion placed  on  the  statute  by  the  Judges.  Tet  Parlia- 
ment has  not  altered  anything  in  the  statute  with 
regard  to  that  oonstructlon,  which,  therefore  remains  the 
same.  When  a  case  has  placed  a  construoHon  upon  an  Act 
of  Parliament,  which  has  been  again  before  Parliament, 
but  has  not  been  altered,  it  would  be  contrary  to  every 
rule  for  the  court  to  alter  that  construction.  In  such 
circumstances  we  must  say  that  the  qualification  by  suc- 
cessive occupation  in  a  borough  is  distinct  from  the 
qualification  by  occupation  of  a  dwelling-house.  There- 
fore it  follows  that  the  qualification  described  in  this 
list  is  different  from  that  which  the  voter  endeavoured  to 
substantiate  in  evidence. 

Whether  that  can  be  amended  depends  upon  the  power 
and  duty  of  the  barrister.  He  is  to  revise  the  list  of 
voters.  The  power  of  the  barrister  to  amend  is  given 
by  section  28  of  the  Act  of  1878.  The  question  is  as 
to  the  construction  of  that.  Now,  in  construing  it«  it 
is  impossible  to  keep  out  of  view  the  fact  that  section 
40  of  the  Parliamentary  Begiatration  Act,  1843,  was 
in  existence  when  the  later  Act  was  passed,  and  was, 
therefore,  of  course,  known  to  Parliament.  Section  28 
says :  '*  A  revising  barrister  shall,  with  respect  to  the 
liste  of  voters  for  a  parliamentary  borough,  and  the 
burgess  listo  for  a  municipal  borough,  which  he  is  ap- 
pointed to  revise,  perform  and  have  the  duties  following : 
—(1)  He  shall  correct  any  mistake  which  is  proved  to 
him  to  have  been  made  in  any  list."  If  the  words  of 
the  1st  sub-section  stood  alone,  to  my  mind  it  would 
clearly  be  proved  that  there  is  such  a  mistake  in  the 
list  I  take  the  mistake  there  referred  to  to  be  an 
erroneous  statement  of  a  man*s  position.  That  erroneous 
statement  may  be  in  several  particulars ;  but  in  this  case 
the  error  is  that  the  qualifloation  is  wrongly  stated.  If 
that  1st  sub-section  stood  alone,  it  is  as  clear  that  the 
bdrrister  oould  have  cured  that  mistake  as  that  he  oould 
have  done  so  under  section  40  of  the  older  Act,  if  the 
first  part  of  that  section  had  stood  alone  without  the 
proviso  which  follows  is.  In  either  case  he  could  have 
cured  the  mistake.  The  question  ia  whether  that  power 
is  limited,  and  whether,  although  he  may  amend  some 
mistakes,  be  can  amend  all,  and  whether,  if  he  cannot 
amend  all,  he  can  amend  the  miatake  which  is  now  in 
question.  For  the  respondent,  it  is  said  that  his  power 
to  amend  such  a  mistake  is  taken  away  by  sub-section  13 
of  section  28.  Kow,  it  was  rightly  held,  under  section 
40  of  the  Act  of  1843,  that,  by  reason  of  the  proviso, 
such  an  error  as  this  oould  not  be  amended,  although 
the  early  part  of  the  section  gave  a  power  to  amend  any 
mistake,  and  it  was  said  that  where  the  mistake  proved 
was  in  the  nature  of  the  qualification,  there  could  be  no 
amendment.  Does  sub-section  13,  although  it  is  not  in 
terms  a  proviso,  have  the  same  effect  in  the  droum- 
stances  of  this  oaseP  For  the  appellant,  it  is  said 
that  the  words  in  sub-section  13,  ''except  as  here- 
in provided,"  leave  to  sub-section  1  ite  full  meaning. 
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Oauxx  ov  Appsal. 


rv.  Kauimax* 


GouBS  Qt  Amu. 


U  fhat  le  the  troe  interpretation  and  the  eifect  of 
thoM  wordp,  that  whioh  foUowe  \a  wkoHj  futUt,  and  ean 
hairt  no. effect  It  wa«  snggeeted  that  it  would  havft 
«fifeet  on  the  liet  ot  olaima.  That  ia  not  a  valid  inttrpre- 
tation*  It  ie  al»o  laJd  that  the  mietake  referred  to  in. 
anb-eeotion  1  only  meau  a  mistake  whieh  was  not  iril- 
folt  and  that  enb-aection  13  would  only  take  awaj  tha 
power  of  the  banieter  to  amend  where  the  mirteke  ie 
wilfol.  That  ie  an  nnreaaonabla  interpretation.  Wei 
mnat  aee  whether  a  reasonable  interpretation  can  b» 
given  to  those  words.  If  the  words  of  a  statnto  can  b» 
•I^Ued  so  as  to  gi? e  a  reasonable  application  to  that 
whiob  follows  them^  whereas  a  propoeed  application  will 
hare  no  suoh  effect,  the  statute  must  be  so  constmed  as 
to  give  effect  to  all  its  parts.  To  n^  mind  a  reasonable 
but  limited  intarpnstation  oan  be  g^ven  to  thoee  words. 
Section  24  is  a  new  proviaion  whioh  was  not  contained 
in  the  old  Act»  and  gives  a  new  facility  to  a  voter  in 
respeet  of  whose  qualification  a  mistake  has  been  made. 
Where  the  nature  of  his  qualification,  was  miadesoribed 
ia  the  overseer's  list  umlsr  the  Act  of  1843,  he  could 
obtain  relief  by  sending  in  before  a  certain  day  a  new 
daim  properly  signed  and  drawn.  He  could  not  get 
the  description  on  the  oversaers'  list  set  right  by  any 
means ;  but  be  could  send  in  a  proper  new  claim  uid  be 
pnt  upon  the  list  of  claimanta.  He  would  be  struck  out 
qI  the  oveneers'  list  becanae  that  could  not  be  amended, 
but  he  would  be  put  upon  (he  register  by  reaeon  of 
having  sent  in  a  new  and  .proper  claim.  Section  24  of 
the  Act.  of  1878.  gives,  double  relief  to  a  voter  whose 
qualification  has  been  wrongly  described^  It  relieves 
him  from  going  personally  before  the  barrister  in  order 
to  prove  his  daim.  But  when  you  look  aA  the  T^oma  M. 
in  the  schedule,  it  seems  to  aseume  that  the  natnze  of 
the  qyaliflfiation  am  be  altered  in  the  diSQl4ration»  that 
it  aUows  the  voter,  not  only  to  prodnce  evidence  in 
respect  of  a  elaim  insuifioiently  described,  but  It  really 
gives  him  power  to  make  a  declaration  with  regard  to  a 
wialification  which  is  wrongly  deecxibed.  It  assumes 
mt  be  ean.  On  looking  at  the  section  it  appeaza  th«ae 
we  words  whioh  show  that  by  making  a  declaration  he 
can  declaie  that  the  qualification  is  different  in  nature 
fBom  that  which  ia  stated,  in  the  list  objected  to, 
and  that  he  can  state  the  qualificatiMi  the  nature 
ff  which  has  been  wrongly  described,  and  can  state 
V  xcMida  a  new  qualification  that  which,  if  not 
fontiadicted^  would  enable  him  to  pnove  it*  Then- 
tnra  section  24  gives  him  the  same  powet  aa  by 
making  a  new  claim  under  the  old  Act  and  proving  it. 
Under  the  old  law  he  could  have  put  in  a  new  claim 
and  proved  it  up  to  a  certain  day.  Section  24  enaUes 
him  piaotically  to  do  the  came  thing  at  a  different  time 
and  in  a  different  way ;  it  enables  him  to  make  a  daim 
ijx  respect  of  a  qualification  the  nature  of  which  was  not 
properly  desenbed  in  the  ovemeers'  list,  and  to  prove  it 
m  the  wagi  suggested.  If  so»  sub-section  13  woiUd  have 
atmck  out  that'  power^  unless  it  contained  the  words 
"  except  aa  herein  provided.*'  Those  words  save  to  the 
W)ter  the,  right  given  to.  him  under  section  24,  and, 
themfore,  they  haive  a  vei;y  important  effect  in  the  Act. 
]Put  it  seems  to  me  that  they  must  not  be  carried 
fnxtheB.  They  must  be  limited  to  keepiag  alive  the 
claimant's  rights  under  section  2Ay  and^  possibly,  some- 
tiking.  under  sttb«>eection  12.  But  their  effect  must  be 
limited,  and  th«^  do  not  have  the  effect  of  making 
absolute  and  without  liaoitalden.  the  words  of  sub-action 
t.  Therefore  the  effect  of  aub-sectioa  13  is  that  the 
words  "exc^t  as  herein  provided"  save  certain  righto 
given  under  thia  Act»  but  to  give  them  a  larger  effect 
would  be  to  make:  the  subst q^nt  parte  of  sub^section  13 
whoUv  ineffiMtiae.  Thesefore  the  effect  is  as  if  thene 
had  been  vuritten,,  *' provided  always  aad  except  as 
herein  provided,  the  revising  barrister  shall  not  be  at 
liberty  to  change  the  deectiption  of  the  qualification  as 
It  appears  in  the  list,  except  for  the  purpose  of  more 


dearly  and  aoenrately  defining  the  i 
if  the  voter  ads  under  section  24|  the  banister  cu  sllw 
tha  oveBMCM'  Uet;  but  if,  instead  ot  availing  hiaseUiT 
that  sceticn^  tha  vater  inadvertantly  goea  en  to  act  ai  hs 
used  to  do  undw  the  former  atatote— Ca,  to  oC»  piaif 
at  the  revisiott— the  barrister  has  no  more  powai  t> 
amend  than  he  had  before.    This  ia  a  waaonabis  iataK 
pietation  for  a  canaa  whidi  can  be  easily  seen.   As 
new  power  under  eeofeion  84  waa  given  in  dicnaistsaan 
which  made  it  nnneeeseary  to  take  away  fnw  tte 
revising  barrjafcer  the  power  wbicfa.  ia  taken  away  by  tte 
proviso  in  section  40  of  the  old  Act.    Under  thst  seota 
it  waa  taheni  away  beeansa  this  coda  of  revision  is  wsds 
to  hold  the  scalee  as  fairly  as  can  be  in  the  case  dob* 
jections  to  persons  being  and  to  be  on  the  list   Tte 
proviso  was  inaerted  in  aeotton  40,  beoaMe>  if  a  psMa 
oodd  claim  at  tiie  revidon  in  reepaat  of  a  < 
whoUEy   dfffewat  fnm    that    diieribsd,    the 
had  no  lair  opportunity  of  anppnding  his  obj«sli«i 
Beie»  if  Oa  w>ter  is  to  aome  tor  tiie  tmt  tiossdtti 
vevisloo,  the  saasa  objedton  appUea  ae  beitee ;  bdttt 
is  not  so  if  he  aomea  usdev  asolfon  84»  becaasstti 
dedaaatlan  to  to  be  cent  in    by  September  5,  mi 
Inasmnah  as  tiha  objedoa  has  the  powarof  aastaftti 
dedanttan*  he  baa  tiie  appottanity  of  inquiring  diiiC 
the  new  daim  and  declaration  are  trae^  aad  hs  b  d 
taksn  fey  aurpsiee.    Therelaee,  thero  li  a  reason  wkfU 
powam  of  tile  banister  should  not  la  Ihaited  ia  M 
casa    That  seema  to  ma  to  ba  the  ttne  eonstroste;. 
and,  if  so,  the  barrister  had  no  power  to  amend  in  ttb 
caee.    My  vtev  of  section  H  and  ito  afled  with  r^gtfl 
to  sub-section  13  of  section  28,  would  isake  tie  desiiiaaii 
ForreU  v.  Lord  too  stfi^ct,  and  one  with  which  the  naani^ 
for  our  decision  are  *  incoiisistent.    Therefore,  we  oogltfc 
to  dsdare  thaC^in  onr  opinion,  that  deddon  ia  too  sdoti 
and  one  with  which  we  cannot  agree.  It  is  aotttSQsMqr 
to  give  an  opinion  now  on  any  of  the  ottier  deoisieiia  '■ 
think  that  in  thk  caee  the  raviaiag  bariistsr  bad  » 
power  to  make  the  dtantion,  and  that  his  dedsioa  ««» 
therdore,  right. 

Ctynoaf  L.J.«-It  is  dear  that  we  hare  only  to  m** 
sider  whether,  under  the  provisions  of  the  Ant  d  M^ 
ment,  the  barristor  had  power  to  make  the  smmniHiMt' 
The  queetlon  turns  upon  sub-aeofiion  13  of  seetica  ^^  ^ 
the  Act  of  1878,  though,  of  coame^  to  understsaditVB 
have  to  refer  to  other  psxte  of  tha  Act.  Sub-sastkiii  1^ 
iB  divided  into  two  porta  Slmt,  it  limito  the  poves  ^ 
tha  barrister  aa  regards  the  reoeptton  of  evidmoa  1^ 
says : — **  Exoept  as  herein  providedy  and  wbetbsr  saf 
person  is  objected  to  or  not,  no  evidence  shall  bs  gin* 
of  any  other  qualification  than,  that  which  is.  desoribd  m 
the  list  or  claim,  as  the  case  may  ba"  >3eeondl|vK 
limite  his  power  of  amendment  by  sayings  "  Hor  shstt 
the  revising  barristor  be  at  liberty  to  change  the  dssong 
tion  of  the  qudification  as  it  appears  in  the  list*  «so0|b 
for  the  purpose  of  more  deatly  and  accurately  dsfiaiBg 
the  same."  But  for  the  words,  "except  as  hessinpM- 
vided,"  the  barrister  could  not  receive  any  evidence  da 
qualification  other  than  that  mentioned  in  the  list,  otf 
could  he  have  made  tha  amendment  desired  in  this  oaM» 
It  is  said  that  those  words  prevent  the  operation  of  v» 
clause  in  the  way  in  whicb*lt  would  have  opscatsd  BO* 
for  them.  It  was  argued  for  the  appeUante  thd,  ^^ 
regard  to  sub-sections  li  and  %  of  section  28,  there  u» 
unlimited  ponser  of  amendment,^  even  as  ^^S^^^^^^i 
introduction  of  another  qualification,  and  that  the  «W 
is  that  that  power  ia  only  restricted  where  ^/^ 
ia  one  which  baa  not  been  made  by  mittaka  Bat  us^ 
cannot  be  the  meaning  if  any  other  '•a'^'^*^^"^ 
pretation  can  be  f^und.  It  mud  be  considertfi  ^ 
thosa  sub-sections  da  not  refer  to  tha  reception  of  enr 
ence,  but  to  the  power  of  amandment»  aid  thd  bu^ 
sedion  13  reten  to  both  mattenk  It  cannot  bej^ 
sidered  that  an  error  would  be  made  in  the  overseen 
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^y*tlKli«nritee&inlyai8telDB.  In  my  opinioii  We  oui 
^  iM.  wsauAilAiigteiAkk  those  words  cRa  be  Tsasonably 
\.  'W)lHhat^7  nfer  to  sab-section  1 2  or  Dot,  there 
iM,towldflhthey  cm  «dA  do  Tefer.  t9eotien 
BnMifteTotertoseiid  in  a  deelarritlon  U  he  iinds 
WBm  «  fte  M  SB  to  his  name  or  abode,  or  the 
nxe  dUifiilifioatioQ,  or  the  name  or  situation  of 
I  ^pdt^k^fKjfaijf  or  any  o^nr  ^rror  or  omission 
^  "CampsBt  of  himself.  Those  words  do  allow 
I  to  nitor,  not  oolj  to  an  error  in  the 
I  of  the  qndiflestion  in  respeet  of  which  the 
MnsJEtended  to  be  pat  npon  the  list,  but  to  the 
1  t^f  soBo  other  and  dUhuent  qnalifloation 
tkmpostofirbiefabe  was  on  the  lisf.  That 
jppW  M  kmdlt  to  tiie  ^otsr,  beoaose  previonsly  be  mnst 
tin  anew  efadm  at  an  earlier  dale  if  dissatisfied 
Ae  utan  of  the  salification  as  statsd  on  the 
Kot  onllf  my  he  send  in  this  deoUratfon, 
Ir  ftj  aeetiffii  14  It  is  to  remain  evidenos  to  be 
fey  tke  barrister  of  the  faots  whidh  it 
k  It,  ctidsnoe  that  there  shonld  be  an  altera- 
1 0f  the  ^aaiiileation  stated,  and  tbat  another  and 
atqaalifiostion  shoidd  be  stated.  That  deolara- 
awamade  flid  to  to  be  treated  Is  evidence  to  be  open 
^  sioflpcGtionoftiiepabfic  at  eertain  times,  so  that 
rbstemsadol^jeetion  taken  before  the  revising 
fim  leetisn  S4,  witti  the  provisions  I  have 
■Md,  ii  aptly  and  distinctly  Teferred  to  by  the 
>•  *famjk  n  herein  provided,"  in  snb^seotion  18, 
m  fiat  vlneh  fanmediately  follows  is  that  no  evid- 
Mikfifcnof  any  other  qnaHfication  than  that 
k  dMoJbed  Id  the  list  or  claim  as  the  ease  may 
I  fc  b  my  opmioa  those  words  reasonably  and  aptly 
f 'Miv  to  tfast  right  given  to  a  person  on  the  list,  and 
ivooUpoiribl/  have  been  taken  away  nnless  the 
'  eieept  ai  herein  provided,"  bad  been  added  to 
*     18. 

^ftitttis  aUftat  section  24  in  no  way  refers  to  any 
altstslioD  01  laendment  in  the  list  That  is  trve. 
Kflttsr  is  uetiBa  t4  or  in  eeotien  88  is  there  any  express 
I  to  tlM  revising  barrister  to  act  npon  that 
Bsfjia  myopteion,  when  section  S4  expressly 
mtUm  thst  dedarstion  to  be  sent  in  referring  to  a 
dBacat  qaiKfteation  from  that  npon  the  register,  and 
fhmif  ageaerd  power  te  correct  mistakes,  we  moet 
coHlAsr  that  there  is,  in  the  part  of  this  Act  of 
DltfHHnt  bslDre  sid>-se6tion  13,  power  impliedly  given 
tslhe  Kvlriag  barrister  to  amend  tbe  list  with  reference 
tvlhen  BattSR,  hi  respect  of  which  section  94  has 
mdisd  sad  directed  him  to  receive  evidence.  I  say 
^diieeted,"  becanse,  if  the  declaration  is  once  sent  in, 
hss  m  rlgbt  te  have  it  considered  aa  evidenoe 
;  fcii  atlettdanoe.  Therefore,  in  my  opinion,  vre 
Asm  httB  ttatt  to  wiiidi  boHi  portions  of  enb-section  18 
vffl  i^ply.  Subject  to  tire  qnestion,  with  which  I  need 
aotiad,  as  to  wlieCher  snb-sectien  IS  also  oomea  within 
tbeia^tioD,  I  am  of  opinion  that  stib-seotion  18  does 
in^  to  an  eases,  exsept  Where  tbe  power  given  by 
14,  and  ^e  powers  ineidenftally  arising  there- 
,  maiib^  bat  for  the  exception,  be  interfered  with. 
J  hs  lay  opfadoB,  sab-^eofion  18  does,  sabject 
tstepofaic  I  shall  now  eonsMer,  prevent  'any  alteration  * 
klhs  Hit  hy  inserting  another  or  diilerent  qaalifieation 
km  ihst  mentioned  in  the  list. 

I  ^ns  with  the  Kaater  of  the  Itolls  that  Ptmn  v. 
Uti'mm luamiectly  decided,  beeanse  fliereadeclaratten 
wi^  sant  in  under  aeetion  24  to  correct  a  mistake  in 
IhslH  that  point  was  not  mnch  argned,  hot,  at  any 
alBb  1  w«  dedded  that  the  mistake  oonld  not  be 
consM;  nd,  in  my  opinion,  the  court  came  %o  on  ^ 
emissuMi  amctlnsinn. 

It  ii  msnaiy  to  oonslder  wheflier  the  qvaUfloation 
whial  Jtii^esfared  to  insert  is  different  ih>m  that  which 
isiMtil  Ii  tfM  Bit.  That  ^neation  is  not  open  to  ns, 
ki  ft  Mapnasly  aeeided  in  BarUtlti  v;  tmUfB  that  it ' 


was  a  diflewnt  qasHflcatieii.  That  wtas  a  dedsien  by 
)ttdges  ol  great  enrinenee,  and  althongh  It  was  «a*t  a 
decistea  of  a  Ooott  of  Appeal,  it  wesild  be  wremg  for  «s 
to  fnterfCM^witfh  it,  even  If  we  thea^t  It  wrong,  rtflar 
tbe  length  Of  time  it  has  stood  withoaft  being  QQestioa«d, 
and  after  Pailiament,  with  knowledge  of  that  decision^ 
has  passed  this  later  Act,  which  in  snbstanoe  does  wot 
differ  from  the  earlier  one.  In  my  opinion  we  oogbt  to 
follow  that  eaee.  Therefore,  I  think  that  tbe  revisfaig 
barrister  was  right,  and  that  he  had  no  power  to  amend 
the  list  in  the  way  deshred.  The  appeal  mnst,  tberefofn, 
fafl. 

Bowmr,  L. J.— I  should  not  have  added  anything  bift 
that  we  are  reviewing  tbe  decision  of  various  Jodgea. 
The  oase  of  Bartletl  v.  CHhls  decided,  first,  that  ooonpa- 
tion  of  a  faonse  is  a  different  qoalifioation  from  that  in 
respect  of  the  occupation  of  houses  in  saocession; 
secondly,  that  that  being  so,  a  list  which  describes  the 
natare  of  the  qoalifioation  under  the  third  column  as  « 
dwelling-house,  and  the  name  and  situation  of  the 
gnalifyiog  property  in  the  fonrth  colnnm  as  a  single 
house,  cannot  be  properly  cerreoted  into  a  list  where  the 
dftim  was  in  respect  of  houses  in  succession  in  the  third 
column,  and  in  the  fourth  the  situation  and  names  of 
the  bouses  so  successively  occupied  were  inserted.  That 
decision  was  right  as  a  matter  of  oonctruotion,  and  was 
extremely  salutary  as  regarded  pnbllc  convenience.  Bat 
whether  it  was  right  or  wrong,  for  the  reasons  which 
hsTe  been  given  the  decision  is  now  past  praying  for. 

Assuming  the  decision  in  BartUu  w,  Oibha  to  be 
right,  it  follows  that  this  appeal  must  fail  unless  there  is 
something  in  the  Act  of  1878  which  differs  materially 
from  the  Aot  of  1843  under  which  BartltU  r^Oibbt  was 
decided.  Section  40  of  the  Act  of  1843  begins  with  the 
same  words  as  section  28  (1)  of  the  Act  of  1878,  and 
enables  tbe  revising  barrister  "  to  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in  any  list" 
But  there  is  a  subsequent  psoviso  which  says :  **  Provided 
always  that  ...  no  evidence  shaTl  be  given  of  any 
olSier  qualification  than  that  which  ts  described  in  the 
list  of  Toters  or  claim,  as  the^ease  may  be,  nor  shall  the 
banister  be  at  liberty  to  chaage  tbe  description  of  tiie 
qaalifieation  as  it  appears  in  the  list.*'  The  weeds  with 
which  the  aeottonvommeooos  being  taken  with  the  sub- 
sequent proviso,  the  deoisUNi  in  BartleU  v.  Qibbs  was  given 
npon  ttie  view4;hat  tbe  proviso  narmwe  down  the  amend- 
ing powers  of  the^barrlsterto  tlie  iio»lts  I  have  mentioned* 
In  the  Act  of  187S,  section  24  gives  an  additional 
indnlgenee  to  the  voter,  and  provides  that  *a  pencn 
whose  place  of  abode,  or  the  nature  of  whose  quaUicatlon* 
orthenameorsitnatloa  of  whoscqaallfyiagproperty  is  not 
oorreotly  stated  in  the  list  may  make  a  declaration,  which 
is  to  be  reoeived  by  the  barrister  as  evidence  of  the  facts 
declared  to*  Bat  on  nompaslng  section  40  of  the  A«t  of 
1843  with  section  S8  of  the  Act  of  1878  it  is  flound  that 
npon  tbe  point  which  we  are  oonsideciag  there  is  no 
difference  between  them,  except  tbat  the  words  *'  pro- 
vided alsM^ys  tbat "  in  the  earlier  Aot  are  changed  in  the 
kbcr  Act  into  *'  exoc^pt  as  herein  provided."  At  first 
iight  it  looks  as  if  that  change  wks  very  material.  A 
proviso  outs  down  that  which  has  preceded  it ;  but  when 
the  words  of  proviso  are  taken  away,  and  words  of 
enosptlonareanbstituted,|!>ri»i^yiicte,  so  far  from  that  ^ 
Which  has  preceded  being  cut  down  it  is  left  standing* 
But  the  fallacy  in  the  minds  of  those  who  seek  to  per- 
suade 4is  that,  with  the  destraction  of  the  actnal  words 
ef  the  i^rovisOy  the  fasoa  ol  the  proviso  disappeared  also 
arises  thus :  theas  had  'been  a  previous  indlulgenoe  to  the 
voter  for  which  it  was  necessary  to  make  exception ; 
therefore,  the  draftsman  wanted  to  introduce  a  further 
exoQption,  and,  in  carrying  out  that  objeOt,  be  ooMttod 
the  words  making  a  proviso,  and  inserted  words  wudhiqg 
an  exoeption. 
^  Sot  taking  into  oonaidenKthm  the  txnfleilt  and  snb)n<ft* 
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matter,  it  is  still  Just  as  muoh  a  proTiso  as  11  words 
of  proviso  were  there.  I  think  tiie  substanoe  of  this 
deacon  may  be  summed  up  thus :  the  words  *'  except  as 
herein  proTided,"  in  sub*seo4on  18»  are  equivalent  to  the 
words  "provided  always  that"  in  section  40;  those  latter 
words  must  be  read  in  before  the  former  in  the  sense 
though  not  in  the  letter,  and  they  are  arrived  at  from 
the  collocation  of  sentences,  and  from  the  fact  that  the 
eub- section  is  part  of  a  section  divided  into  sub-sections. 
If  so,  BartUtt  v.  QibhB,  in  reasoning  and  matter  of  con- 
struction, Bhou)d  govern  our  decision,  and  there  is  bat 
one  answer  to  the  question  submitted  to  us.  As  to 
there  being  no  power  to  give  effect  to  the  indulgence 
with  which  the  voter  is  vested  under  section  24,  I 
think  that  the  effect  arises  from  the  power  given  by 
sub-section  1  of  section  28,  coupled  with  section  24, 
both  being  linked  with  sub-section  13  of  section  28. 
The  power  is  large  enough  in  sub-section  1  but  for 
being  cut  down  by  sub-section  13;  though  it  is  not 
to  be  cut  down  to  the  extent  which  section  24  covers. 

As  to  the  case  of  Forrttt  v.  JLord,  the  decision  was 
too  strict.  I  do  not  think  that  it  proceeded  upon  a 
wrong  view  of  the  Act  generally,  but  only  that  it  did 
not  sufficiently  give  effect  to  section  24. 

Appeal  dUmUaed. 

Solicitor  for  the  appellant,  E,  T.  llargreaves^ 

Solicitor  for  the  respondent,  TcU/ourd  Hughes, 
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Gbotes  v.  LooicES.  (a.) 

Vendor  and  purchaser  ^Contrad  of  §ah — Pteviaua 
covenant  hy  vendor  with  purehcuer  of  adjoining 
houee  not  to  prevent  the  u$e  of  ita$  a  fever  Jioepital 
'^Notic&^Foeeetaory  tiHe, 

O,,  a  leuee  of  a  houee^  contracted  Vfith  the  trusteee  of 
hie  leeeor'e  will  to  purehaee  the  reversion  of  hie  leaa^old. 
Prior  to  the  contract  the  trueteee  Jiad  sold  t?ie  adjoining 
houee,  known  ae  Verulam  Eouee^  to  W,^  and  had  covenanted 
with  W.  thai  they,  the  vendors^ "  would  not,  either  ahne  or 
Jointly  with  any  other  pereon  or  persons,  take  proceedings 
to  prevent  the  said  Verulam  House,  or  any  other  Jiouse  or 
erections  that  might  thereafter  he  constructed  on  the  said 
premises,  "being  used  or  occupied  iy  convalescent,  fever,  or 
other  patients'*  After  the  confraet  G»  was  informed 
hy  W,s  solicitors  of  the  existence  of  this  covenant.  In 
an  action  hy  O,  to  rescind  his  contract,  on  the  ground 
that  this  covenant  would  he  binding  on  him  as  pureJuiser 
with  notice, 

Bdd^  that  the  covenant  was  a  mere  personal  covenant 
binding  the  vendors  ordy^  ar^  did  noi  in  any  way  hind 
Q. 

O,  also  sought  rescission  on  the  ground  thai  part  of 
4  the  premises  contracted  to  be  sold  to  him  was^  in  fact, 
part  of  the  waste  of  the  manor,  and  did  not  belong  to  the 
vendors. 

Etld,  thaJt  as  this  piece  of  land  had  been  indosed  by 
the  vendors,  and  had  been  in  possession  of  G,  as  their 
lessee  since  1872,  a  good  possessory  tiHe  had  been  shown 
to  U,  and  that  0.,  therefore,  was  not  entitled  to  rescission 
on  either  ground^ 


Trial  of  action. 
This  was  an 
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action  by  a  purchaser  lor  rescission  of  a 


(a.)  Seported  by  iL  J.  Biau,  Bsq.,  BaRistex*at.Law. 


contract  of  sale  and  repayment  of   the  depoatt-money^ 
and  the  vendors  counter-claimed  for  8pe<^fio  | 
ance. 

The  i^aintiff  was  lessee  of  Brockley  Hill  House,  \ 
a  lease  of  thiity-one  years,  from  1872.  The  defendsafci^ 
the  vendors,  were  trustees  for  sale  under  the  will  of  the 
lessor  of  the  plaintiff. 

On  the  23rd  of  July,  1884,  the  plaintiff  entered  ial^ 
a  contract  with  the  defendants  to  purchase  the  reverrfflft 
of  his  leasehold  premises,  and  paid  a  deposit  of  £40Q^ 
The  time  fixed  for  completion  was  the  29th  of  September 
1884. 

On  the  2nd  of  August,  1884,  the  plaintiff  wasinfonaii 
by  the  volicitors  of  the  lord  of  the  manor  thatasoudl': 
strip  of  land,  purported  to  be  sold  as  part  of  the  Broclte  .> 
Hill  House  premises,  was  in  fact  part  of  the  waste  el , ! 
the  manor.  On  the  6th  of  August,  1884,  the  solicitaS^- 
of  Miss  Wardell,  the  proprietress  of  the  house  "^  - 
premises  known  as  Verulam  Houae,  which  adjo 
Brockley  Hill  House,  wrote  to  the  plaintiff  infoi 
him  that  Miss  Wardell  claimed  the  right  to  use  Yei 
lam  House  as  a  fever  hospital,  by  virtue  of  a  cov 
entered  into  with  her  by  Uie  plaintiff's  ▼endorp. 

On  the  20th  of  Aug^ust,  1884,  the  plaintiff  deliv«||^J 
requisitions  as  to  the  title  to  the  strip  of  land  in  qnii^p  ] 
tion,  and  as  to  the  nature  of  the  ooTenant  with  JUIp  \ 
Wardell.  On  the  Ist  of  September,  the  yendors  repU: 
that  the  strip  of  land  had  been  in  tlieir  possesBion  iK 
more  than  thirty  years,  and  that  the  covenant  did  ml 
affect  the  plaintiff.  On  the  19th  of  September,  the  pUia-  • 
tiff  gave  notice  of  his  intention  to  abandon  the  contiaa^  . 
and  on  the  13th  of  December  issued  his  writ  In  this  aocio% 
and  on  the  25th  of  January,  1885,  delivered  a  etatemeafe  of 
claim,  whereby  he  claimed  rescission  of  the  oonfirael 
and  rAtum  of  his  deposit- money,  on  the  grounds  thst 
the  vendors  bad  not  shown  a  good  title  to  the  strip  of 
land  referred  to,  and  that  the  covenant  was  a  restiie- 
tive  one,  which  would  bind  the  plaintiff  as  puichsw 
with  notice. 

On  the  24th  of  January,  1885,  the  Tendors  taraiikei 
the  plaintiff  with  a  statutory  declaration  that  the  strip 
of  land  had  been  in  their  possession  and  inclosed  hjthem 
by  a  railing  since  1851,  and  had  been  held  by  tbm 
adversely  since  that  date.  The  defendants  in  thdi 
defence  oounter-claimed  for  speeiffo  performance.  The 
plaintiff  being  examined,  admitted  that  for  some  tiisA 
prior  to  the  date  of  the  contract  he  was  aware  that  then 
was  an  intention  to  establish  a  fever  hospital  at  Veru- 
lam House.  The  covenant  is  set  out  in  the  Yice-Cbsa- 
cellor's  judgment* 

Hemming,  Q.O.,  and  T,  Bradley  Dyne,  for  the  pltia- 
tiflL — We  admit  the  covenant  was  not  one  running  vith 
the  land  at  law,  as  laid  down  in  8pencer*s  case,  I  Smith'f 
L.  a,  8th  ed.,  p.  68  ;  but  it  is  a  covenant  that  will  bees* 
forced  by  a  court  of  equity  against  a  party  who  purobsMi 
from  the  covenantors  with  notioe  of  the  ezistenoe  of  the 
covenant :  Bowbotham  v.  Wilson,  8  H.  L.  0.  348.    It  ^ 
not  material  that  the  oovenant  does  not  name  "  seAges, 
as    assigneee  with  notice  would,  notwithstanding,  be 
bound:   FFi^son v.  Farf,  14  W.  B. 748,  L.  B.  1  Ch. 463;       1 
Morland  v.  C7oo*,  16  W.  E.  777,  L.  R.  6  Bq.  252 ;  BrititM^ 
V.  Wood,  1  OoU.  480.    The  particulars  contain  no  state- 
ment of  the  fact  that  the  property  sold  us  was  sabjsct 
to    any   such    restrictive    covenant.     Bowbotham  v. 
WiUon  shows  that  from  such  a  covenant  the  grant  ot 
an  easement  is  implied.    In  any  case,  the  defeodsnts 
are  not  entitled  to  spedflc  performanoe,  as  they  did  aot 
answer  our  objections  and  inquiries  till  after  this  sotioa 
was  begun. 

Marten,  Q,0.,  and  MacSwinney,  for  the  defendants, 

Bacov,  V.O.— There  is  no  colour  or  shadow  of  pW*** 
for  this  action.    The  plaintiff  seeks  resdaaion  of  tb« 
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oontnet  cm  two  pooite :  first,  that  the  plaintiff  as  par- 
duMer  would  be  boimd  to  perform  a  oertaln  corenant 
entend  into  bj  his  Tandors  with  the  purchaser  of  an 
•dJoiniDg  pnpertj;  and,  seoondly,  that  no  title  has 
been  ahova  I7  the  Tendors  to  a  strip  of  land  adjoining 
tfie  high  nad,  and  purporting  to  form  part  of  the 
piopetij  sold  to  the  plaintiff. 

The  enenaBt  in   qneetiou  was  a  coTenant  contained 
la  a  dead  of  oonTejanee,  dated  the  1st  of  January,  1883, 
hy  vUdk  the  defendants,  Ann  Eliza  Loomes,  Joseph 
lamay  John  Loomes,  and  Sarah  Loomes,  the  trustees 
Ivsds  mder  the  will  of  Samuel  Loomes,  oonrejed  to 
Wm  Waideil  the  house  and  premises  known  as  Yerulam 
Btmtf  whidi  adjoined  Broekley  Hill  House,  of  which 
fispiaintiif  waa  then  lessee,  and  which  is  the  subject- 
mttkt  of  th«  present  contract.    The  terms  of  the  co?e- 
RMt  were  theae  :  **  And  each  of  them,  the  said  Tenders, 
d»  bsnby  covenant  for  herself  and  himself  respectirelj, 
~i  the  said  purchasers,  that  he  or  she  will  not,  either 
e  or  jointlj  with  any  other  persons  or  persons,  com- 
es or  proaecute  any  proceedings  for  the  purpose  of 
j  inventing  the  said  mansion- hoase  called  Yerulam  Honse, 
!  m  any  cztenaion  of  the   same,  or  any  other  boose  or 
I  that  nuiy  hereafter  be  constructed  on  the  premises 
r  eofuveyed,  or  any  part  thereof,  from  being  used, 
1,  01  enjoyed  by  convalescent,  fever,  or  other 


from  the    evidence,  that  the  plaintiff, 

the  date  of  the  contract,  was  well  aware  of  the 

that  Yerulam  Hoose  was  intended  to  be  need  as  a 

because  he  had  previously   written  a 

r  aayfag  that  it  would  ruin  his  honse  as  a  reeid^oe, 

y^  with  that  knowledge,  and  knowing  that  it  was 


•feout  to  be  opened  as  a  hospital,  in  a  public  manner 

and  with  great  notoriety,  he  entered  into  this  oontvact. 

^  '  aplains  of    this    covenant.      The  covenant 

to     that   class   of    injuries   known    to 

ttft  kew  as  "nuisances,"  of    which  the  carrying  on 

cA   a  aoiiQiis  trade    is    a   common    example.      But 

ttii    coicaaat  diminishes    no   right    of   the    plain- 

y*"     If  the  MtsUiabment  of  a  fever  hospital  is  no 

wriMBOsstJsw,  then  the  plaintiff  cannot  complain;  if 

than  beM  aaiauice,  the  plaintiff  is  in  no  way  bound  by 

tte  covnaat    Hie  covenant  is  one  personal  to  the 

vndoD  alone.     All  it  says  is,  '^You  have  got  the 

hoQM  and  we  have  got  the  money ;  you  can  do  what 

yoA  like  with  the  house,  use  it  as  a  fever  hospital  if  you 

Bfcs^  and  we  shall  never  say  you  nay." 

As  to  the  second  point  It  appears  that  the  plaintiff 
has  himself  known  the  strip  of  land  in  question  since 
1^3,  and  the  evidence  given  ought  to  have  satisfied 
^"^  ( that,  at  all  events,  the  vendors  have  shown  a  good 
J  title  to  it ;  indeed,  there  is  no  evidence  what- 
ever that  it  bdonga  to  anyone  else  except  what  I  may 
«n  an  idle  letter,  written  by  the  solicitors  of  the  lord 
el  tiie  manor.  There  is  no  pretence  that  it  is  a  blot  or 
ciend  en  the  vendors'  title. 

Idisodss  the  action,  with  ooets,  and  the  defendants 
inmft  hcfe  Jodgment  for  specific  performance  on  their 
eaantv-dain. 


for  the  plaintiff,  Leman,  Groves,  4b  Leman, 
Solicitor  tat  tiie  defendants,  Q.  B.  Dodd. 


Ohan.  Biv. 
Kay, 


Div.  1 
•  J.    I 


Nov..  12. 


In  r0  "Waldcb. 
In  re  Zlcksov*  (a.) 


I 


Evidence '—  lUegUimaey  —  N<M»acce$$  —  Evidence  of 
huthand^Evidence  Further  Amendment  Act,  1869 
(38  ilh  33  VicL  c.  68),  1.  3. 

fT.,  by  will,  he^eathed  a  sum  0/ £1,500  to  trtuteee  on 
truit/or  0,,  the  wife  o/J.,  for  lift,  and  after  her  death 
to  divide  the  tame  equally  "between  the  children  of  the 
marriage,  J.  deterted  (7.,  who  tubtequently  coTiabited 
with  M,,  and  during  tuch  eoJiabUation  A,  wat  born. 
On  the  death  of  C7.,  A,,  the  infant,  by  her  next  friend, 
applied  for  maintenance  out  of  the  fund,  whereupon  J, 
fiUd  an  affidavit  denying  the  Ugitimacy  of  A,,  upon  the 
ground,  among  othert,  of  tioa-oaess  to  hit  wife. 

Held,  that  thit  was  not  a  "  proceeiing  instituted  in 
contequence  of  adultery  *'  within  the  meaning  of  ttction 
3  of  the  Evidence  Further  Amendment  Act,  1869,  and,, 
therefore,  the  evidence  of  the  hutband  wat  to  non-accest 
at  not  admittibh. 

Guardians  of  Nottingham  v,  TomkinsoD,  28  W.  B, 
115,  4  0.  P.  D.  343,  followed. 

Adjourned  summons. 

This  was  a  summons  by  an  infant^  by  her  next  friend, 
for  maintenance  out  of  a  fund,  to  a  half-ihare  of  which 
she  alleged  she  was  entitied  under  the  will  of  George 
Walker,  deceased. 

George  Walker,  by  his  will,  dated  the  9tii  of  April,. 
1874,  bequeathed  a  sum  of  £1,600  to  trustees  on  trust 
for  Oedlia  Anne  Jackson,  the  wife  of  Biohard  D. 
Jackson,  for  life,  and  after  her  death  to  diride  the  same 
equally  between  the  children  of  the  mavriage. 

The  Jacksons  were  married  on  the  31  at  of  December, 
1871,  and  in  1874  a  child  was  bom. 

In  June,  1876,  Jackson  deserted  his  wife,  who,  in 
March,  1878,  went  to  li?e  with  one  Mcintosh  as  hia 
wife,  and  continued  to  cohabit  with  him  until  her  death 
in  1884. 

Jackaon  and  his  wife  continued  to  reride  in  the  same 
town,  and  occasionally  saw  one  another. 

On  the  7th  of  April,  1879,  the  present  applicant  waa 
bom. 

E,  Cutler^  in  support  of  the  sammone. 

W,  Pearton,  Q,C,,  and  FT.  O,  Bobineon,  for  the 
trustees  of  the  wilJ.  —  By  the  Eridence  Further 
Amendment  Act,  1869,  s.  3,  it  is  enacted  that 
"the  parties  to  any  proceeding  instituted  in  con- 
sequence of  adultery,  and  the  husbands  and  wives  of 
such  parties,  shall  be  competent  to  give  eridence  in  each 
proceeding."  It  is  therefore  proposed  to  read  an  affi- 
davit of  the  husband  as  to  the  illegitimacy  of  the  appli- 
cant, on  the  ground,  among  others,  of  non-access  to  hie 
wife.  The  authorities  on  this  point  are  In  re  BideouVt 
TrutU,  L.  R.  10  £q.  41, 18  W.  R.  Oh.  Dig.  86,  where 
James,  Y.O.,  allowed  the  affidavit  to  be  read,  but  re- 
quired corroboration,  and /n  re  YearwoodPt  Truttt,  85- 
W.  B.  461,  5  Oh.  D.  545.  The  Chtardiant  of 
NfMingham  v.  Tomkinton,  38  W.  B.  151,  4  0.  P.  D. 
343,  is  the  only  case  against  us.  In  that  case  Grove,  J., 
refused  to  admit  the  evidence  of  the  father  to  prove  • 
non-aooses  to  his  wife,  on  the  ground  that  the  case  was 
not  a  "  proceeding  instituted  in  consequence  of  adultery 
wtihhi  88  ft  33  Yiot  e.  68,  s.  3."  The  present  case  i» 
within  the  statute.  [Eat,  J.— How  could  a  child  take- 
proceedhigs  in  oonsequenoe  of  adultery  ?]  At  all  events,, 
the  eridence  of  the  husband  is  admisrible  except  as  to- 
non^acoess.  [Eat,  J.,  admitted  the  affldarit,  with  the 
exception  of  the  paiagiapha  relating  to  non«acoest.] 


(a.)  Reported  by  W.  Ivmar  Ooox^  Esq.,  BarrUter-at- 
Law* 
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HlOII  GOURT. 


In  bb  Clough. — ^Bamskill  v.  Bdiwabbs. 


HiMc^Ontt. 


OMer,  ia  reply,  cited  Pioufta  t.  fio8«q^,  10  W.  R.  332, 
S  Dr.  ft  8tii.  145,  and  Atchley  ▼.  iSpriy^,  12  W.  R.  364, 
10J«T.N.  8.  144. 

Kat,  J.,  after  rtatingtbe  faot8,«iul  deciding  that  the 
ajqplioant  was  illegitimate,  continued :— Evidence  has 
been  oflend  by  the  hut/band  irbioh  I  am  tust  at  ltbe#|y  to 
leeeiTe.  The  cbbo  of  The  Guardians  of  PeUmgfhaimw. 
Temkinion  shows  that  a  case  dt  this  kind  is  net,  to  «a6 
the  words  of  the  statute  (32  &  33  Vict.  c.  68,  s.  3),  a 
*'|»ooeediDg  institnted  in  conseqneiice  at  adultery." 
The  nde  was  that  the  husband's  evideaoe  was  not  ad- 
mlnible  to  proTe  non-access  to  his  wife,  and  so  to 
beatardise  bis  <chUd.  That  ia  «till  the  rule.  The  pvo^  ^ 
oeedi^gs  referred  to  mean  proceedings  in  the  Bivoeoe 
Oomrt.  This  is  not  a  case  of  that  kind.  OroTe,  J..,  in 
the  ease  X  hanre  mentioned,  says  that  the  words  ''juro- 
ceeding  instituted  In  4tonse9uenoe  of  adultery'^  'ip^ 
to  procHBediogs  wliioh  are  really  instituted  to  prodaoe 
the  jesnlt  of  diToroe  as  a  consequence  of  adulteiy. 

/himwena  ditmiendf  hut  without  etnU, 

floHoitors  for  the  applicant,  8.  FT.  Johnson  Jb.Bon,  for 
E.  Adams,  North  Shields. 

Solicitors  for  the  trustees,  TufneU  8.  8otahgate,  fat 
IHxon  A  Barker,  Sunderland. 


'     Berth,  J?  S  KoT.12, 

In  re  CiouckE. 
Bsasrau^  GoiacEBdAi.  BAirxiHe  Co.  v,  Gt)ss.    (a.) 

Affl»er§A«j»^-Dea^  of  a  partnsr — Power  of  surviving 
jpartner  to  mortgage  assets  to  eseure  prior  dM*  j 

A  Jinn,  eonsietitig  of  two  par^ners^  had  secured  the 
lalanee  of  their  current  account  with  a  hank  hp  the 
deposit  of  certain  deeds.  One  of  the  partners  died^  and 
the  hank  requiring  furthtr  security  from  the  surviping 
partntr  to  secure  the  hadance  then  due  to  them  on  the 
account,  the  surviving  partner  deposited  with  the  han^  a 
eontraet  for  the  purchase  of  some  lands  as  further 
security,  t?ie  contract  heing  part  of  the  assets  of  tTie 

Bdd,  that  the  surviving  partner  was  entiiUd  to  mort- 
me  hy  deposit  the  assets  of  thejH^rtnership  for  a  past 

Triid  of  aotkm. 

miis  was  8»actioa  by  the  Bndf  cord  Comaerdal  Bcnkiiig 

Co^m  equitable  mortgagees  by  deposit  of  certain  deeds, 

toreaUie  their  eeeurity,  and  to  have  an  order  for  pereonal 

pa^MM&t  against  the  snrTiving  partner  of  a  firm  who 

•maie  the  deposit 

in  Odieber,  1867,  a  item  of  wooloombeie,  oonsisting 
€f  IwopartneM,  deposited  witii  the  plaintiif  oompa&y 
«iptrfn4eedaand«  memovaadnm  in  writing  to  seonre 
tbe  bakoMB  of  thefar  annent  aeaoant. 

Otte  oi  tbepartneis  died  on  the^th  of  November,  1883, 
but  the  plaintiiEs  reoelved  no  notlee  of  tats  death  till  the 
3HI  of  April,  1884,  ehortly  after  whioh  date  tb^  required 
tbe«wiving  pmrtner  to  give  them  further  saoraity  for 
the  bakmee  of  aeoount  due  at  that  time.  AoeoicUngly, 
on  1be4th  of  April,  1884,  theanrviving^pactMr  depoeited 
with  tbem  a  eentraet  in  writing  'for  tlie  pmrakaee  of  a 
picse  of  land,  itfliioh  oonlmot  mm  ^part  df  the  aaMts  of 
tbetan,  and  gave  the  bank  a  tmamonoidam  etatiog 
tbal  the  oontmot  wae  'lodged  aeia  'fnitber  aeDority,  and 
tkflttbe  bank  was  to  baw  ike  wame  jfglfla  as  if  the 
eoitiactin  qneetbm  had  been  inolaiod  in  rtba  ioniMr 
memerandtim  -and  -depesit* 

(oi)  Reported  by  J.  W.  Gbr^  Esq.,  Banrister-at*Law. 


Chan.DiT,l  Nov.  3,4. 

PeanoBy  J.J 

UimnnrT.T.  v.  Edwasds.  (4.) 

Oontrihution'-Directors-'Breaeh  of  trust^Di^cl^ 
in  hankruptcy — Bankruptcy  Ad,  1869,  ss,  31,  vh^ 
LiahaUy  of  executor--**  Actio  personalis  moritur  cum 
person^." 

Edwards,  Evens^  and  Long,  were  directors  of  a  cox^ff^ 
At  a  meeting  of  the  directors  in  1876,  at  vhieh  Ssm 
f0CM  present,  hut  not  Edwards  or  Long,  a  loan  of  ^^ 
was  authorised.  The  minutes  of  this  meeting  ij^ 
aonjlrmed  at  a  suhsequent  meeting,  at  which  Evens  ow* 

(a.)  Reported  by  Q.  E.  Jbffxat,  Esq.,  Bairifttf-*^ 
Law. 


It  was  contended  by  the  administrator  nf  the 
partner  that  the  surviving  partner  had  no  rtgjht,  tUtsm 
the  decease  of  his  partner,  to  mortgage  bj  deposit  flie 
partnership  assets  for  a  past  debt. 

Fischer,  Q.C.,  and  </.  G.  Wood,  for  the  pkdntiff 
company. — ^The  authority  for  all  puq^oees  ol  a  pmtns 
oofttinttee  after  the  deeease  of  his  co-:partner  for  tin 
objeot  of  winding  up  the  partnerabip :  Btdckeri  v. 
iheeeer,  4  Be  G.  M.  ft  G.  542  ;  lindley,  4th  ed.,  viO.  1, 
p.  412;  sBid  mortgaging  was  within  the  l^al  pew«  «C 
the  sQTVifiing  partner.  Qy  depositing  the  oooaMt  u 
fnrtber  security  for  a  past  debt,  the  harden  en  thi 
partnenbip  properly  wae  not  ineieaeed.  The  moMf 
aotna4y  seovred  had  already  been  spent  for  partBcnl4 
purposes.  The  snrviving  partner  wae  only  oanying  eit 
a  prior  partnership  eontract. 

Byre,  for  the  surriring  partner,  eapported  the 
en  the  point  of  law. 

Q,  Williamson,  for  the  administrator  of  the 
partner  Olough. 

Noam,  J.-— I  have  no  doubt  a  snrriving  partner,  iftr 
the  death  of  hie  oo-partner,  can  depoeit  aseets  ef  U 
partnership  as  seenrity  for  a  debt  inonrred  during  <l 
joint  ttves  of  the  partners  and  the  partnetehip.  The  cm 
now  before  me  differs  from  Butchart  t.  Dresser  in  tie 
f adt  that  the  deposit  wae  for  a  past  debt  of  the  partotf- 
ship,  while  there  it  was  for  a  piesent  advance.  Thh  b 
the  oase  of  a  hand  fide  deporit  in  Answer  to  a  dtmsad  ly 
a  creditor  for  further  security  the  very  day  afttfis- 
formathm  x>f  the  death  of  one  partner  had  been  coo- 
wanlcated  to  tiie  creditor.  What  wae  got  in  ntom 
for  the  additional  security  wae  abetention  on  the  psit 
of  the  OMditor  from  realiaing  —  in  other  wo«h, 
time.  No  time  wae  mentioned,  but  the  ofEsot  wn 
to  gtft  a  turtfaer  reasonable  time  in  which  to  W* 
C^derehaw  v.  King,  5  W.  R.  753,  2  H.  &  N.  517,  ebowi 
tb«t  thiawas  safficient  consideration  got  by  the  lortiitf 
deposiU  As  to  the  power  of  a  aurviving  psrtasr  to 
effect  such  a  depoait  for  a  past  debt,  there  is  a  oste  ii 
tbe  Oomt  <rf  A^ppeal— in  re  Patent  FUe  Oo.,  19  W.  & 
193,  U  R.  6  €h.  88— where  a  couipany  weis  hM 
entitled  to  gim  additional  secoriigr  for  a  past  w^ 
Here  the  eunMng  partner  coald  deariy  have  ?<**•*■} 
in  mon^  out  of  tbe  atber  partneaship  assets,  smi- 
thtek  he  theaefiore  ooald  give  tbia  aecurllgr  on  aaithK 
portion  of  them* 

SoUcitors  Tor  the  plaintiiE,  Flower  A  Nuasey,  » 
KiUick  A  Co.,  Bradford. 

Solicitor  for  the  defendant  Onre,  Jaguee,  LayteB,  i 
Co^  lor  Waieon  A  .Dickon,  Biadford. 

BoHcltoisfertheadmhiistratorof  Ckmgh,  William(i>^ 
EiUf  db  Oo. 
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HioB  Gomx. 


"^fl^^Ti^^T.T.  tl,  "BlT^^ppff, 


JUwarda  wen  prmmt,  hvi  tyU  Long,    The  horrowem 

Wit>egii<M%  rtpaid  £200»  hui  they,  nemr  repaid  ike 

remamutg  £B&lk     Ai   aneiher  meeting  of  the  hoardf 

frf  whkk  Jbem,  Sdwarde^  and  Long  were  preeeni^  m 

locw  rf  £1,000  1000  auiAoriMd,  after  a  ftrUeet  from 

Mdwtidt*    At  a  mtieequeni  meeting  the  mintUee  of  the 

preekm  mediag  were  oot^firmedp  and  a  cJuquefor  £400 

watt^gmi  ^  Sdwarde  itd  handed  to  the  horrowere  ae 

feH^Uwadoanee  of  £1^00.    Afwrthsreinmof^im 

wee  mhetqitfnflg    advaaofd    byi  the  oomganiK   to    the 

hnemire  m.  purauance  of  the  reeolution^     The  firet 

iltOiwae  emheeqmenJUy  rt^a^  hut  the  eeoond  £400  woe 

Hi  he  1879,  Mheue  xoeni  veto  li^piidaaon^  and  o6- 

thd  hi*  discharge.    In  1880  the  company  obtained 

JBJmrmi  agBinei  the  pktenUff  far  the  two  ewne  of  £600 

mi £iOO,  with  tniereet^vihiohhe paid.  He  than  brought 

Bii  adietn  against  Sdwarde^  Long,  and  Beenefor  eon- 

tnkdUm.     Long  died  after  the  oommencemmd  of  the 

fffiim,  aekd  hie  ctdminietfeUor  woe  made  a  defendant, 

Bdd^  that  neOher  Edwarde  nor  Lang  were  liable  in 
n^ped  qf  the  £600,  hU  t&of  they  wene  bath  liaUe  in 
feepeei  ^f  the  £400. 

SM^  aieo,  tiuxt  3vene  woe  Ualdefor  both  eume^  and 
fio^  Ma  liaiHiiy  being  "  a  liability  incurred  by  meang 

thmurh  1^  tmgt^"  within  the  meaning  of  eeetion  49  of 
iBaakn^icy  Aict^  1869,  hit  dimiharge  did  not  releaee 

Bdi^  0200,  theit  the  atHan  eatwoed  againgt  Long*e 


SMolHfciaii. 

ThMm  AH  actioa  bmiig^t  hj.  Dc*  Bamakill,  a  fonaer 

ol  the    ImgorUl  Union  Aiwidant  Insunuioe 

(UmifeBd),  agf^nsfc  eomn  of  his  oo-direoton, 

J  omirilBitioa  iu  M^^aot  ol  two  sums  of  £600  and 

MOQ^  idkiflh  ho  had  boon  compelled,  to  pay  in.  an  aotion 

\mae^jfA\[g  tho  oompany  agoinat  himaeU,  and  whioh  had 

lM&loifc  to  tiie  company  bj  naaon  ot  the  diieoton 

'hanteif  knite  londa  of  tho  oompany  'on  oeouritios  not 

WilkialHa\i7  the  artioloa  oL  aaiodation.     The  phdntifl 

the  defendants,  Bdwaida,  Long^  and  Sf one,  were 

nted  la  die  aiticlse  of  aaaoeiation  as  direoton  of 

tto  aoBpSEif^  and  they  oootinoed  to  be  dlxeotors  dining 

the  teosMfions  in  qoestion. 

tto  dsfaadant  Xvens  was,  by  tbe  artidea  of  aaapoiatipn, 

— tnatad  tbe  managing,  dizecter  of  the  company,  and  he 

VM  to  act "  mdev  the  osders  and  dizeotiona  ^Mn  him 

liSy  tho  boaad,"  and  he-,  waa  to  zeaei?e  a  flaad  salary  for 

hie  aenieea  at  managing  diieotor,  and  also  a  commission 

"wibue  the  iaoomo  of  tha  company  should  exoeed  a  speoifled 

Zhs  adsdea  pxosidad  (article  66)  that  oTezy 

I  or  oAoei  should  bo  indamaifled  by  tbe  oompany 

•  aUkaaaa  andezpenaea  immmd  ia  and  about  the 

_  I  ot  his  xaapactiTe  dnliea,  exoept  auch  aa  should 

ifiom  hia  awn.  wilful  defaolt;  and  (artiole  67) 

ao  direetoi  or  offices  should  be  liaUaior  any  other 

or  or  oflSoar  lor  the  insufiMency  ob  dafioienoy  of  any 

rukox  upon  whioh  any.  of.  the  moaays  of  the 

r  shoold  be  invsated* 

At  ameetaigol  tha  board  of  diseaten  bald  on  the 

SSUiotHoveoibes,  1876,  afc  whkh  tha  plaintiff  and  the 

#Rtadant  EYoaa  wove  pzsaen^  a.  loan  of  £800  on  the 

Mwuity  of  a  biU  of  exchange  of  the  Fenmian  Miniater 

te  TftHghniil  waa  anihonaad,  and  a  cheque  was  drawn 

eaBupaog^a  bankera   and  handod.  oier  to   the 

llie  datadaota  Long  and  Edwasda  weae 

\  at  thia  moetingi  The  minutes ef  thiamaftting 

_  „jD6d  aft  a  meeting  held  on  tha  4th  of  December, 

lO^sl whioh  th»  plaiotift  and  the  dalandanta  Bvena 

Hit  llraia  wens  pwaani»  bnt  not  the-dafandanfc  Iiong, 

XhaMD  wm  Mnaived.  fromi  time  to  time  ty^  tha  boaid, 

aaiiWaf  tha  £8110  wmm  paid  ofl,  but  the  last  renewed 

UDiw  diahonantad,  and  the  sum  of  £600  waa  loat 

^  fta  eoias«nj(*     At   «.  meeting  held   on   the   3rd 

of  haauj.    1877,   at   whioh    the   phiintifl    and    the 


dafendanta,  Long,  Edwards,  and  S?ena,  wure.  pDsseai^  tt 
waa  resolved  thair  a  loan  of  £1,000  should  be  graaMI 
apan  the  joint  aeourily  of  the  Feruiian  Miniater  and  tlwi 
Seoaatary  of  Legation  for  three  years,  the  advanoa  I 
made  as  the  funds  of  the  company  permittadb. 

Edwards,  iu  hia  examination,  stated  that,  be  i 
againat  the  loan,  but  that  ha  waa  Qaubmtedi 
miantaaof  thia  meatbig  were  eonflrmed  at  a 
held  on  the  15th  of  January,  1877,  at  wfaioh  the  pUttft 
and  the  defendants,  Long,  Edwards,  and  Evens,  wsca 
present^  and  a  cheque  for  £400,  drawn  on  thaaompaf^a 
baakers,  waa  signed  by  Edwards,  aiftd  bondiBdi  totlia 
bowowaia  as  part  of  the  adwmoe  of  £1,006.  Thiaeaaaaf 
£400  was  subsequently  repaid  to  the  ooaspany^  At  s 
meetfaig  held  on  the  3rd  of  Septsmben  ISIH,  at  wMalt 
tho  pUdntifl  and  the  deftadanta,  Long,  BlWwrds,  an* 
Even%  were  present^  a  cheque  for  £400  was  drawn  a» 
the  company's  banbsia'aa  fattiier  part  oC  the  adNanee  eC 
£1,000,  and  handed  to  the  borrowers.  This  sum  of  £iM^ 
was  ncTer  repaid,  and  was  loat  to  tbe  company. 

In  1879,  Evens  filed  a  liquidation  petition  uudte  tha 
Bankruptcy  Act,  1889,  and  obtained  his  discharge,  hi 
the  same  year.  In  1880,  tbe  company  brou^  em 
action  against  the  present  plalntifC  to  reoover  from  hlas 
tbe  sums  of  £600  and  £400  and  interest,  and  judgmawl 
was  recovered  against  him  f6r  £1,300,  which  he  paid* 

tTnder  these  ciroumstaaaee  this  aotibawas  bcoughC 
by  the  j^ainttff  against  Edwards,  Ijong,  and  Sveaa  iw 
the  purpose  of  obtaining  a  declaration  that  he  waa 
entitied  to  contributlbn  from  them  io;  respect  of  tha 
£1,300  paid  by  him,  and  an  inquiry  whether  Kbtt 
defendants  respectively  were  iu  such  pecuniary  dreuna- 
stances  that  they  could  contribute  towards  payment  of 
auch  sum,  and,  if  so,  that  oontribntioa  migfit  be  ordowd* 
accordingly  rateably,  but»  if  not,  oontiibuttoni  mi^  ha 
ordteed  rateably  as  far  as  regarded  the  defendants,  whft- 
were  in  the  position  to  contribute,  and  that  the  plaiaClff 
might  be  recouped  so  as  to  austaift  the  aame  laaa  only  aa 
if  aU  the  advent  defandanta  had  oaiginaUy  contiihaftal 
rateably  to  tha  pajunant  of  suohsumol  £i,3«ML 

The  defendant  liong  died  after  tha  oamoaenoemenh  aC 
the  aotion,  and  his  adoiniatratov  waa  added.  aaa»datad» 
ant. 

BigginB,  Q.C.,  and  C.  ET.  Turner,  for  the  plaiotlfl.— 
Dr.  Bamskill  having  been  called  upon  to  pay,  is  entitlad 
to  contribution  from  his  oo-direotors.  This  is  aa 
ordinary  case  of  equitable  contribution :  Bering  v.  The 
Barl  of  WincheUea,  1  Wb.  &  Tad.  L.  0.,  5tti  ed.,  p^ 
106 ;  A%huret  v.  Maeon,^  23  W.  R.  506,  L.  E.  20  Eq^ 
825.  The  fact  that  Edwards  was  not  present  at  tha 
first  meeting  does  not.  matter,  since  he  was  proeent  at 
the  confirmatory  meeting.  And  with  regard  to  tha 
loan  of  £1,000,  although  Edwards  says  he  objected  to 
it,  yet  he  signed  the  cheque  for  £400,  and  he  oaaaot 
now  be  heard  to  say  he  objeoted  to  the  loaa  :  London 
Joint  Stock  Discount  Co.  v.  Brown^  17  W.  K.  1037, 
L.  R.  8  E^.  381. 

Bwinfen  Body  (Bompae,  Q,  (7.,  with  him),  f or  Bdwanls.-^ 
Ae  tothe  £600,  jfidwardais  not  liable,  as  he  waenot  present 
at  themeettaigwhentheresolution  was  passed.  Withregaed 
to  tho  £400,  dthough  Edwards  was  present  at  the  oMetk 
ing  when  tho  resolution  as  to  tlie  £1,000  loan  was  paaae^ 
he  objected  to  it,  ttongh  his  objection  was  overruled  by 
the  board  Hiasigning  the  cheque  was  a  mere  miniatesM 
act,  and  if  he  had  net  done  so  another  direetor  wooU 
have.  Having  objeoted  to  the  loan  and  been  outvoted^ 
ho  ifr  protected  by  artides  66  and  67  of  the  artidea  of 
aasodation. 


K  Beaumontfiot  Svena^— Evens  waa  only  « i 
director,  and  not  liafaJa.  for  or  aeapoasibU  for  tbe  acts  of 
tha  board.  His  position  waa  quite  difEerent  from  that  al 
an  ordinary  director*  He  had  no  power  to  vote;  ha 
was  a  mere  servant  of  the  oompany  and  bound  to  obey 
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the  board.  FnrUker,  I  subaiit  that  the  liqoldatioii. 
pTOceedings  are  a  bar  to  any  relief  against  Evenfl.  He 
it  deared  from  all  liability  nnleie  bis  liability  ia  a  breach 
of  tniat  within  section  49  of  the  Bankraptoy  Act,  1869. 
It  was  not  a  breach  of  trust  within  the  meaning  of  the 
section.  When  the  Act  mentioned  breach  of  trust  it 
was  never  meant  to  include  misfeasance  by  a  director. 
It  was  a  liability  arising  out  of  a  deed  executed  prior  to 
the  date  of  the  bankruptcy :  Collyer  ▼.  /«€kzc»,  30  W.  B. 
70, 19  Oh.  B.  342. 

MuUigan^  for  Long.— Long  being  dead,  there  is  no 
cause  of  acUon  against  his  estate.  The  mazita  "  actio 
penonaliB  moriiur  cum  per»ond  "  applies.  This  action 
was  not  founded  on  contract,  because  there  was  no 
contract  between  Long  and  the  plaintiff.  There  was  no 
fraud  here  ;  there  was  simply  a  bare  wrongful  act,  and 
the  action  therefore  does  not  surviTe  against  Long's  ad- 
ministrator ;  PhiUipa  ▼.  Homfray,  32  W.  B.  6,  24  Oh.  D. 
439. 

EigginB,  Q.G,,  in  reply.— >The  claim  against  £?ens 
was  a  breach  of  trust  within  section  49  of  the  Bank- 
ruptcy Act,  1869.  Directors  are  trustees  of  the  funds 
-committed  to  them  to  this  extent,  that  they  must  not 
part  with  the  funds  of  the  company  beyond  the  powers 
of  the  company.  They  are  just  as  responsible  as  ordi- 
nary trustees :  In  re  Exchangt  Banking  Co.,  Flikr<^fi 
«ase,  31  W.  B.  174,  21  Oh.  D.  519.  This  being  a  breach 
of  trust,  Erens  is  not  now  free  from  liability  by  reason  of 
his  bankruptcy  proceedings.  Collyer  ▼.  laaaca  does  not 
apply.  There  was  a  mere  coTenant  to  assign  there,  and 
the  debt  being  gone  by  the  discharge,  tiie  coTenant, 
which  was  ancillary  to  it,  went  also. 

He  also  referred  to  The  Emma  Stiver  Mining  Co.,  29 
W.  B.  481,  17  Oh.  D.  122 ;  Cooper  t.  Priiehard,  31 
W.  B.  834,  11  Q.  B.  D.  361 ;  BohiMon  ▼.  Ommaney,  31 
W.  B.  525,  23  Oh.  D.  285. 

Fbabsov,  J.— -This  is  an  action  brought  by  Dr.  Bam- 
skill,  who  waa  a  director,  unfortunately  for  himself,  of 
the  Imperial  Union  Accident  Insurance  Oompany,  Lim- 
ited. The  action  is  brought  by  Dr.  Bamskill  against 
the  oo-directors— speaking  of  them  generally  in  that 
way — to  recoyer  contributions  for  a  sum  that  he  had 
been  ordered  to  pay,  and  has  paid,  to  the  company  in 
respect  of  certain  loans  made  by  some  or  more  of  the 
directors  of  the  company  at  the  time  when  he  was  a 
director  of  the  oompany,  and  which  the  court  has  decided 
were  improperly  |made,  and  inasmuch  as  the  principal 
debtor  has  not  paid  them,  and  he  seems  at  the  present 
moment  not  likely  to  pay  them,  the  court  made  Dr. 
Bamakill  pay  the  sums  that  the  company  hare  lost  up 
to  the  present  time  by  the  non-payment  of  those 
loans. 

Now,  the  three  directors  with  whom  I  ha?e  to  deal  on 
the  present  occasion  are  Mr.  Edwards,  Oaptain  Evens, 
and  Mr.  Long.  Mr.  Long  is  dead,  but  I  treat  him  as  if 
Be  were  before  me,  he  being  represented  by  his  adminis- 
trator. To  my  mind  there  are  distinctions  between  the 
cases,  and  the  consequence  is  that  I  must  deal  with 
them  separately,  and  I  will  take  Mr.  Edwards's  case  first. 
The  first  meeting  that  Mr.  Edwards  attended  was, 
I  think,  on  the  3rd  of  April,  1876.  On  the  28th 
of  November,  1876,  there  was  a  board  meeting,  and  at 
that  board  meeting  the  directora  there  present  deter- 
enined  to  make  a  loan  of  £800  to  the  ambassador  of  the 
Peruvian  Qovemment.  It  was  made  upon  the  security 
of  a  bill  of  exchange  at  six  months.  The  directors  then 
'present  were  Dr.  Bamskill,  Oaptain  Evens,  and  Mr. 
Simpson,  and  at  that  meeting  a  cheque  for  £800  was 
drawn,  and,  inasmuch  as  I  have  heard  nothing  to  the 
•contrary,  I  assume  that  in  the  ordinary  course  of  busi- 
ness, the  cheque  for  £800  was  given  to  the  person  in 
whose  favour  it  was  drawn  within  a  reasonable  time 
wfterthat  meeting  had  been  held  sanctioning  the  loan  to 


him.  Mr.  Edwards  waa  not  preaent  at  that  meetii|g. 
The  next  meeting  of  the  board  waa  the  4th  of  De- 
cember, and  at  that  meeting  the  only  defendant  who 
was  absent  was  Mr.  Long.  Mr.  Edwards  was  present  at 
that  meeting,  and  the  first  thing  that  waa  done  at  thst 
meeting  was  that  the  minutes  of  the  preTiona  meeting 
were  read  and  confirmed.  After  that  nothing  more  ms 
done,  I  think,  with  respect  to  the  loan,  except  irxegu- 
larly,  as  I  gather  from  time  to  time,  more  or  less  of  llis 
interest  that  was  dne  npon  it  waa  paid  until  the  3rd  sf 
July,  1878,  when  £200  was  paid  off,  and  on  the  4tfa  of 
July,  1878,  a  renewed  bill  was  glvea  by  the  ambaassdor 
for  three  months  for  £600,  the  balanoo  then  due  npoa 
that  loan.  That  £600  was  never  paid  off.  That  MO 
ia  a  part  of  the  sum  which  Dr.  Bamakill  has  be«i 
obliged  to  pay  by  order  of  this  court.  I  think  that  ii 
the  whole  of  the  transaction  with  regard  to  the  £600. 

Dr.  Bamakill  says  that  Mr.  Edwarda    was  equal^f 
liable  to  the  oompany  with  him  for   that  £600,  and  li 
support  of  that  a  case  decided  by  Klndersley,  Y.C,  at  ] 
AshurH  V.  Moiont  is  dtedi  in  whioh  the  Yioe-Ohsi^ 
cellor,  there  being  before  him  ofaraumstanoea  of  a  siinitar  { 
kind,  in  which  a  director  sought  to  be  excused  on  tl»  | 
ground     that    he     was     not     preaent      when     tt»  | 
minutes  were  confirmed,  although  the  books  ahowedll 
was  present  at  the  meeting,  and  that   the   miniil   I 
were  confirmed,  and  the  evidence  showed  that  the  bodl 
lay  on  the  table,  and  that  he  had  every  opportuni^  d 
making  himself  acquainted  with  what  waa  done  at  tti 
meeting,  the  Yice-Ohancellor  held  that   that  was  m 
defence  and  that  the  director  was  liable.     To  my  niai 
it  may  very  well  be  that  that  director  waa  lUble  to  tire 
company.    The  question  is  whether  that  makes  hisi 
liable  as  between  himself  and  the  direotora  who  wbn 
present  when  the  loan  was  sanctioned,  and  who  psid 
away  the  money  of  the  company  at  a  meeting  at  wbJok 
that  director  was  not  present.    The  question  is  wbetlitf 
his  presence  at  a  subsequent  meeting  after  the  mona/ 
had  been  paid  makes  him  in  equity  (and  I  say  distinctij 
in  equity)  liable  to  contribute  to  any  loss  whidi  tiis 
company  may  have  incurred  by  that  loan  having  bess 
improperly  made  by  the  directors. 

Now,  with  regard  to  the  position  of  aureties  I  deibe 
to  read  a  passage  which  I  am  citing  from  the  M 
volume  of  White  and  Tudor^s  Leading  Oaacf ,  in  wbidLtlis 
principle  of  the  old  doctrine  of  sureties  in  thif  oMrt 
is  stated  in  a  passage  taken  from  the  judgment  of  Vm 
Bedesdale:— "The  principle,'*  observee  Lord  Bedesdile» 
<*  established  in  the  case  of  IkHng  ▼.  Lord  Wineht^ 
is  universal,  that  the  right  and  duty  of  oontribntioa  ii 
founded  on  doctrines  of  equity.  It  does  not  depend  u^ 
contract.  If  several  persons  are  indebted  and  oaa 
makes  the  payment,  the  creditor  is  bound  in  conseieno«, 
if  not  by  contract,  to  give  to  the  party  paying  the  debt  w 
his  rights  against  the  other  debtors.  The  oases  o( 
average  in  equity  rest  upon  the  same  principle.  1» 
would  be  against  equity  for  the  creditor  to  exset  tf 
receive  payment  from  one,  and  to  P""^ 
or,  by  his  conduct^  to  cause,  the  other  dehnr 
to  be  exempt  from  payment.  He  is  boondf 
seldom  by  contract,  but  always  in  oonsdenca,  i> 
far  as  he  is  able  to  put  the  party  paylog  ^ 
debt  upon  tiie  same  footing  with  those  who  tf« 
actually  bound.  That  was  the  principle  of  n* 
decision  in  Bering  ▼•  Lard  WineheUeat  and  is  ^ 
case  there  was  no  evidence  of  contract."  To  o^TPfJ 
therefore,  this  Is  a  question  of  equity,  and  a  q^^''^^ 
equity  entirely.  There  certainly  is  no  contrsct  nen 
of  any  sort  or  description,  and  I  have  to  <l«*"'^ 
this  case,  I  imaging  between  the  diiferent  V^^J^ 
are  called  upon  to  contribute  upon  ordinary  P^*^ 
of  equity,  and  to  see  whether  or  not,  in  ^'^^^^^jfUSi 
stances  of  the  case,  there  Is  an  equity  whioh  nfi^ 
make  the  dlfiferent  directors  contribute  to  the  "^ 
which  Dr.  Bamskill  has  been  ordered  to  psy.    Tbat  ^* 
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JbiiiiikiIlwa8]iabiettai«eon]dbe]iod<mU,beMiifo  ho 

m*  one  ot  tiM  tficcten  at  the  tiiiie  the  loan  was  mada. 

TivX  Ux.  Sdradi  VM  Bot  than.    He  oame  to  the  board 

BiMlttBg  after  the  loaQ  bad  been  made  and  after  the 

noney  had  htm  peid,  and  to  my  mind,  therefore,  he 

neenotapntytothe  tnnaaction  by  which  that  loan 

waa  uada  to  the  ambaaaador,  and»  as  between  himself 

and  Jk.  BmuMB^  I  can  aee  no  eqaity  whateYer  whioh 

ihoaU  Jartiff  ne  fai  ordering  Mr,  Edwards  to  repay  to 

Dr.lbBik2D  part  of  a  loan  for  the  making  of  which 

Vr.  Vasids  was  not  raaponaible,  and  in  the  making  of 

wkUlb^  Sdwarda  took  no  part  whateTer. 

BviHftefoand  that  thiacase  with  reference  to  the 

JMi^iBJJke  the  next  caae  that  I  am  going  to  deal  with, 

Imw  wiiatefer  BMy  have  been  Mr.  Bdwards's  prooeed- 

iipls  tbs  matter,  whateTer  his  dislike  to  the  loan  may 

km  bcsa,  I  think  it  is  plain  that  he  assented  to  it  in  more 

vqsthsBone ;  hot  there  is  no  evidence  before  me  of  any 

Mtttvfaatsser  by  Mr.  Edwards  to  this  loan  being  made. 

Mi  stthoqgh  ha  aaj  be  responsible  to  the  company, 

lHhm  tnm  the  simple  fact  of  his  having  been  present 

al  ils  ssoond  meeting,  or  from  misfeasance  in  not  taking 

fiMMdiags  afterwarda    to  get  it   in,  Dr.  Bamsklll,  I 

he  heard   to  nrge  against  him  either  of 


gnoads  as  a  reason  for  making  him  a  contrlbatory 

lolUs  1600.    The  aeoond  loan  was  in  1877,  and  on  the 

^li  d  teaary,  1877,   there  wiks  a  board  meeting,  at 

^M  Dr.  Bamskill,  Mr.  Edwards,  Mr.  Long,  Mr.  Gibbs, 

Qiflm  SiCBf,  and  Mr.  Simpson  were  present^  and  at 

tttt  swttiBg  a  reeolution  was  passed  of  a  most  extra- 

sdmsiy  kiod.    It  wa«  agreed  to  lend  the  Femrian 

Ambsarsdor  £1,000  at  seven  per  cent,  for  three  years, 

K*Us  lyyesriy  instalments  ;  that  snm  not  to  be  paid 

St  oaee,  becsoie  they  were  not  in  funds  to  pay  it,  but  to 

ha  sdTsseed  ss  f nnda  admitted.  On  the  13th  of  January, 

1877,  there  was  a  second  meettng,  and  Dr.  Bamskill 

Ht.  Qlbbf,  Ur.   Edwards   Mr.    Smith,  and   Captain 

^wu  vers   present.       Mr.    Edwards's    account    of 

tUs  aectisg  in   the    box,    and    of    this    loan    was 

tkh,  tbit  be  objected    in    the    strongest  terms    to 

tbs  IflSA  bdag  VMide    to  the  ambaaaador.      He   aaid, 

Mkisg  fli^  a  loan    was,  in  fact,  making  ducks  and 

""H^wo^  tbs  absieholdera'  money,  and  was  exceedingly 

^[■P**!^-    Wbetber  be  did  use  that  language  or  not  is 

wp"^  Dr. SamskSU  says  be  never  heard  it;  Oaptain 

SitBi  lays  be  never  hesud  i t ;  Mr.  Edwards's  recollection 

«n  ^rj  dew  upon  the  subject  that  be  did  use  it.    But 

ibs  ftiaiiga  thing  ia    tbis,  that,  according  to  his  own 

■mat,  sfter  be  need  that  strong  language  condemnatory 

wtbitksD,  he,  on  the  15th  of  January,  signed  the  eheque 

lor  «400  wbich  waa  to  be  a  part  of  the  loan,  and  which 

]■■•  psid  M  part  of  the  loan  to  the  Peruvian  Ambassador. 

To  Bj  adad  tbe  signing  of  that  cheque  outweighs  any 

objflctba  that  Mr.   Edwards  took.    To  my  mind  the 

flgaiag  of  that  cheque  was  an  assent  by  him  to  tbe 

ftnlaUon  as  passed,  at  all  events,  by  the  majority  of  the 

uicc^on,  evsn  if  there  were  others  who  agreed  with  Mr. 

«<J*u^  Wben  I  talk  of  the  resolution  ae  passed  by  tbe 

^*V«iij  of  tbe  directors,  I  do  not  forget  that,  according 

w  ttis  teitiniony  of  all  the  witneesesi  there  never  was 

™^7  say  voUng  whatever  on  the  resoluUon ;  but  I 

■Mt  tbst,  after  the  board  had  discussed  the  matter,  it 

^  aKoUiaed  by  what  fell  from  them  that,  at  all 

^<«^,  flie  Dsjcrity,  if  not  all  of  them,  assented  to  that 

*|"^^sn.   Tbe  resolution  is  found  in  the  boolcs  as  a 

yy^^greed  to  by  the  board,  and  Mr.  Edwards  signed 

Tjl^i  vbicb  could  only  have  been  signed  if  tbe 

^^■•••giied  to  that  resolution.    When  Mr.  Edwards 

ttH!?'^^  the  signing  of  the  cheque,  the  answer 

^■•«ibs  is  this:  that  he  signed  it  ministerially, 

iJp VJ^  of  ehequea  were  placed  before  him,  aud 

•*■■«  — — •  for  him  that  it  would  have  been 


«?'**^|J>*w  refusing  to  sign  the  cheque,  because,  If  be 
v^'^'^l^teiigu  the  cheque, somebody  else  would  liave 
*•'*■  1^  nd  the  money  would  have  been  advanced. 


To  my  mind,  a  diifotor,  who  thought  the  loan  waa 
an  improper  loan  and  ought  not  to  be  made,  waa  not 
justified  in  signing  the  cheque  and  giving  affect  to  the 
resolution,  and  if  he  did  so,  as  Mr*  Edwards  did  in 
this  instance,  I  must  hold  that  by  ao  doing  he  allowed 
himself  to  come  into  the  resolution  whioh  the  other 
directors  agreed  to,  and  himself  agreed  to  affect  being 
given  to  the  resolution. 

That  £400  was  not  the  £400  which  was  ordered 
by  Dr.  Bamskill.  I  must  treat  that  £400  as  hav- 
ing been  paid  off  before  the  action  waa  brought 
against  Dr.  Bamskill,  but  that  £400  having  been 
advanced  on  the  15th  January,  on  the  drd  of 
September  there  waa  another  boaid  meeting,  at  which 
Mr.  Edwards  was  present,  when  a  cheque  for  £400  is 
given  and  signed  by  Messrs.  Long  and  Smith  ;  and  on 
the  10th  of  September  there  was  another  board  meet* 
ing,  when  Mr.  Edwards  was  not  present,  X  think.  That 
£400  is  a  part  of  the  money  that  had  been  ordered  to 
be  paid,  and  has  been  pdd  by  Dr.  BamsldU.  The 
question  is,  is  Mr.  Edwards  liable  as  between  himself 
and  Dr.  Bamskill  to  contribute  to  the  payment 
of  the  £400,  and  in  my  Judgment  he  is,  and  for 
this  reason :  I  think  that  what  took  place  at  the  former 
meeting  must  be  considered  to  be  an  assent  by  Mr. 
Edwards  to  the  resolution  which  had  been  passed  for 
tbe  loan  of  £1,000,  as  money  coming  to  the  Peruvian 
Ambassador,  and  that  being  so,  he  assented  to  that  whioh 
was  done  on  the  drd  of  September,  the  £400  being  then 
advanced  as  part  of  the  £1,000  to  the  ambassador. 
Moreover,  neither  on  that  oooasion  nor  on  any  other 
occasion  is  there  to  be  found  any  writing  of  any  sort 
or  description  testifying  Mr.  Edwards's  dissent  from 
what  was  done  by  his  co-directors.  I  think  I  should 
be  wrong  if  I  did  not  therefore  say  that  by  bis  acts  Mr. 
Edwards  must  be  bound,  and  must  be  considered  to 
have  assented  to  this  loan,  and  if  so,  it  follows  as  a 
matter  of  course,  as  between 'himself  and  Dr.  Bamskill, 
be  is  bound  to  contribute  to  any  loss  that  haa  been 
occasioned  by  the  loan  being  made,  and  he  must  there- 
fore contribute  in  respect  of  that  £400. 

To  my  mind,  therefore,  and  in  my  judgment,  he  is 
not  bound  to  contribute  in  respect  of  the  £600,  or,  of 
course,  any  interest  in  respect  of  the  £600,  but  he  is 
bound  to  contribute  in  respect  of  the  £400,  aud  any 
interest  that  has  been  paid  in  respect  of  that  £400.  I 
think  the  sum  stated  in  the  order  of  the  Master  of  the 
Bolls  must  in  plain  words  be  considered  to  be  intereet 
on  the  £600  and  the  £400  therein  stated.  Mr.  Higgins 
says  that  that  is  a  mistake.  I  can  only  say  that,  if  that 
is  a  mistake,  either  the  parties  must  assent  to  It,  or  I 
must  be  told  exactly  what  the  mistake  is,  and  what 
diiCerence  it  makes,  and  whether  or  not  Mr.  Edwards  is 
to  pay  any  interest  except  as  to  those  two  sums. 

Now  I  think  tbat  disposes  of  the  whole  oa«e  against 
Mr.  Edwards,  with  the  single  exception  of  the  cos  to  of 
the  action,  which  I  will  deal  with  when  I  come  to  deal 
with  the  costa  of  all  the  defendante. 

The  next  defendant  I  have  to  deal  with  is  Mr.  Long, 
I  think,  because,  to  a  certain  extent,  Mr.  Long's  caae 
runs  parallel  with  Mr.  Edwards's.  Mr.  Long  was  not 
present  at  either  meeting  with  regard  to  the  first  loan, 
and  on  the  same  grounds,  therefore,  and  even  en  stronger 
grounds  than  those  on  which  I  have  decided  that  Mr. 
Edwards  is  not  to  contribute  with  respect  to  tbe  £600, 
I  cannot  make  Mr.  Long's  estate  responsible  foi  that 
£600.  With  regard  to  tbe  £400,  Mr.  Long  was  present 
both  on  the  3rd  of  September  aud  on  the  10th  ot 
September.  On  the  3rd  of  September  he  signed  the 
cheque  himself  for  £400,  and  1  must  hold,  therefore, 
tbat  he  i<  liable  in  respect  of  that.  Mr.  Mulligan  con- 
tended that,  inasmnch  as  he  was  dead,  his  estate  could 
not  be  made  liable  in  any  way.  It  waa  a  bold  conten- 
tion undoubtedly,  and,  as  X  have  said,  would  have  this 
effect,  that,  if  tbat  was  so,  a  deUnlting  trustee  has  only 
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to  di»»  mad  hi*  eslats  is  then  released  ftrom  any  olaim  in 
nepeet  of  any  bveaeh  of  trast  he  has  oommitted.  That 
i»  as  I  nnderstend  Mr.  ICaUlgan's  aignment.  Not  only 
«B  I  tmwfllfng  to  foUow  It  to  that  length ;  not  only  is 
thste  no  anthofitjr  for  laying  down  sneh  a  proposition 
wthait;  bat  it  seems  to  me  to  be  most  pemioloos  even 
to  bint  at  any  snofa  proposition. 

Now  the  third  case  which  I  hare  to  denl  with  is  that 
•f  Ctaptaitt  Bvens  who  stands  in  a  very  ponliar  position, 
entir^  ^Hiflerent  from  the  other  directors  of  this  oom- 
pmqr*  By  the  artioles  of  association  Captain  Erens  was 
Bamed  as  one  of  the  directors,  generally  speaking. 
"Bj  a  farther  artide,  he  was  declared  to  be 
WHUMging  direetor,  and  in  this  capacity  it  was 
laid  down  bgr  the  articles  that  he  was  to  obey 
faiplioitly  the  instmetions  be  receiied  from  the 
board,  and  the  first  argument  with  which  I  was 
tovonied  by  his  counsel,  who  admitted,  to  nso 
bis  own  langnago,  that  the  defence  was  not  a  rery 
glorions  one,  was  that  Captain  Erens  was  not  liable  at 
aD,  and  conld  not  be  made  liable,  beoanse,  being 
■umaging  director,  he  had  simply  to  obey  an? thing  the 
board  told  him  to  do,  and  that  he  was  not  liable  how- 
ofer  wrong  he  might  hare  known  his  instrnctlons  to  be. 
B  appears  that  Captain  Efens,  as  managing  director, 
mid  improperly  as  managing  director,  iotrodoced  all  these 
loons  to  the  board,  persuaded  the  directors  to  make  them, 
mid  now  it  is  said  that,  inasmuch  as  he  was  managing 
dbeelor,  he  is  liablo  nidther  to  the  company  nor  to  his 
Ofr-diieetors.  To  my  mind  it  is  impossible  for  him  to 
■bake  off  the  character  and  office  which  he  undertook  of 
being  a  director  of  the  company,  and  to  shelter  himself 
nnder  the  idea  thaf^,  because  he  was  managhig  director, 
be  ceased  to  be  director.  As  ftur  as  I  can  understood 
the  artioles,  which  are  framed  rather  peculiarly,  he  was 
}ast  as  much  director  as  he  was  managing  director,  and 
I  treat  him  exaotiy  as  if  he  were  in  the  same  position  of 
Abactor  as  all  his  brother  directors  were.  I  haTe  not 
Mtiosd  an  argument  which  was  raised  both  by  lllr.  Eady 
mid  by  Mr.  Beaumont,  that  there  are  clauses  of  in- 
demnity  in  the  articles  which  indemnify  all  these 
directors  against  ererything  they  hare  done.  That  is 
MTtafaily  no  question  of  indemni^  between  the  directors 
themaelTes  as  sureties  one  for  the  other,  that  is  liability 
to  the  company,  and  liability  to  the  company  only. 

nat  has  been  disposed  of  (If  it  could  be  argued)  by 
tte  Judgment  of  the  Master  of  the  Bolls  in  the  case 
i«ainst  Br.  Bamskill,  because  if  those  artioles  would 
bavo  protected  anyone  director  they  would  have  pro- 
toeted  Dr.  Bamokill.  Then  it  is  said  (and  this  no  doubt 
is  tlie  more  difficult  part  of  the  case)  that  Qiptain  Erens 
wont  into  liquidation  on  the  18th  of  June,  1879,  that  he 
mm  dieoharged  on  the  18th  of  July  of  the  same  year, 
mid  by  that  discharge  from  liquidation  that  he  has  freed 
Umadf  altogetiier  from  any  claim  either  by  the  company 
or  by  his  co-directors  with  respect  to  this  sum.  To  my 
mind  that  is  not  so.  To  my  mind  this  was  a  breach  of 
trust  within  the  meaning  of  the  49th  section  of  the 
Bankruptcy  Act,  1869,  because  the  discharge  does 
Bot  release  Captain  Erens  from  this  a  breach  of 
teott.  Tlie  Act  expressly  excepts  from  the  discharge 
any  debt  due  incurred  by  fraud  or  by  breach  of  trust. 
Mr.  Beaumont,  who  argued  the  case  rery  well,  suggested 
ttat  the  words  "breach  of  trust"  did  not  apply  to 
a  case  of  this  kind,  in  which  the  person  was  not  in  the 
■Motast  sense  trustee,  that  he  stood  in  a  jucMi-fldn- 
ainry  relation,  and  that  this  was  rather  to  be  considered 
Oi  a  jtMui-breach  of  trust  than  a  breach  of  trust  There 
is  BO  such  thing  known  to  the  law  as  far  as  I  know  as  a 
fMOSt-breach  of  trust.  It  is  an  expression  we  are  fre- 
qiianily  in  the  habit  of  using  in  this  court,  simply 
beeaose  we  bare  no  other  words  which  express  what  we 
mmn ;  but  a  ^tcasiobreaeh  of  trust,  if  a  breach  of  trust 
aft  an»  is  to  my  mind  a  breach  of  trust  within  the  words 
af  tbia  Act  of  PatHament,  which  giro  no  definition  what  - 


erer  of  the  words  **  breach  of  trust,"  and  which  d»  i 
confine  the  breach  of  trust  to  a  breach  of  an  a 
trust,,  and  I  think  the  words  ^breach  of 
should  hare  the  wideet  meaning  they  posiiblj  ei 
hare,  and  I  am  of  opinion  that  I  should  he 
wrong  to  the  Act  of  Parliament  if  I  did  not  g^ 
that  effect  to  them.  I  hold,  therefore,  that 
liquidation  of  Captain  Erens  is  no  answer  ts 
action,  and  there  is  no  dispute,  I  think,  that 
Erena  was  employed  in  all  these  loans.  The  leralt 
this,  that  Captain  Erens  must  contribute  to  sU  ' 
loansy  and  of  course  to  the  priucipal  and  intecest 

BolioHom,  A.  a.  BamikiU;  Si  C.  EawUngi;  IM 
Corisr,  ^  Moir  ;  BUppard  A  MUgy. 


In  re  0^»r« 
"Bboldvmst  p,  Babbow. 


K«i 


(^.) 


AdmUfn^tratiomf-^Charge  of^lagattim  on  r^d  tH^ 
Order  qf  applicaiion  of  rtal  and  persmtd  «M 
OharUabie  gift^InUreU  im  kmd^Pownr  c/  M 
gi9eri  to  ^rtisfsM  SeMiotk^  t^  ekaritUi  Mdhatm 
holdland. 

A  Ustahr,  after  making  eefiain  pemniarp  h^m 
eome  of  which  were  io  ehariHe$t  gave  all  hit  perm 
t&iaie  and  effoeU  of  which  he  ehoiM  die  poemtei^ 
which  B?ioM  not  eontiet  of  monegy  io  R.  aMek 
And  he  gaffe  and  devieed  aU  the  rfe%  reeidee,  « 
remainder  of  hi$  eetateSt  both  reed  and  per$9Mlt  to  i 
tru9tee$,  upon  iruet  thereout,  in  the  firet  fkut, 
pay  two  epecified  legadee,  and  aeto  the  rend^e  then 
or  eueh  part  or  parte  thereof  ae  might  he  lawjk 
appropriated  to  the  purpose,  for  et*ch  one  or  more  or  t 
hoepital  of  a  ehariiaUe  naiure,  and  in  eueh  oroporfM 
ae  they  in  Iftetr  uneoniroOed  diecrfiion  ahoM  (hidf. 


It  wde  held  hy  the  Couri  of  Appeal,  in  In  w  *2 
Broadbent  v.  Barrow,  80  W.  R.  645,  20  Ci^J^ 
thai  the  gift  to  R,  wae  not  epecific.  and  '**•*»  **325 
her  and  the  pecuniary  legateee,  ehe  wae  onk/  «*«• 
euhfect  to  the  payment  of  Ugaeiee.  Bvd  the  9m«>^^ 
reeerved  whe^er,  ae  between  her  and  the  uAekir^^' 
at'loiw^  the  real  eekde  wae  primarily  liable  to  ^f^ 
ment  of  the  legaeiee.  The  Uetator'a  IW'^'^^/TJ 
{including  that  part  of  U  which  was  ^^'^'^^rj^ 
was  exhausted  in  petyment  of  the  legacies,  and  ^Jj^r 
neeeesary  to  resort  to  the  real  estate^  which  was  iftW^J 
the  purpoee.  There  remained  a  surplue  "S/*^£2S 
f  ^0  legaeiee^  which  wae  paid  into  court  The  fr<*f 
appropriated  the  eurplne  among  oeriain  ^*"*" 
entitled  bylaw  to  hold  real  estaU.  The  ourpb^J^ 
claimed  6y— (1)  i?.,  on  the  ground  that  she  was  «^ 
to  be  recouped  out  of  the  real  estate;  («)  by  the  dwn- 
fte«;  (3)  by  the  heir-at-law.  nu^h 

Bddt,  thai  the  real  eetate  wae  wdy  made  a^*f^ 
the pereonal  estate,  and  that  there  was  ^^^^*^!^^ 
tJie  ordinary  rule  of  adminietration,  that  f*J*|J2 
legaeke  were  payable  primarily  out  of  the  r*-^ 
eetate. 

Beld,  oho,  thai  the  ohariHes  were  enOiUd. 

Petition.  ,^rf«.rf 

This  was  an  action  brought  for  the  •<J«*''7^« 
the  real  and  personal  estote  oi  Henry  Orey,  "'j^^jT^ 
the  19th  of  June,  1881.  The  testator,  by  bis  wiu»^ 
poiDted  J.  Barrow  and  J.  H.  Qreenbalgh  bia  a»o"^^ 
and  trustees,  and  direoted  tham  to  pay,  J«^og^^ 

(a.)  Bepofted  1^  O.  E.  JawBaY,  Biq.,  3enleMf»^ 
Law% 
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^rea&Majiiui^teailerhiidMraM^aU  bk  jwt  debto» 

fimtSBl  «bA  tBit— rtMfy  eapciwet,  and,  titer  gifing 

peenniMV  kgidnto  a  1«ge  Miioiittt»  ifiolnding  obarit- 

aVI»Vq|^G9n)9nt"idlhii  penonal  eitate  sad  effcote 

ot  ^Uidk  teibrid  «•  powetwd,  and  which  ebooUl  nal 

of  Mvy  or   teeuitiea   for    mon»j"    aato 

2ohatH»,    lor   her   ow&    «m    and 

Ha  thaa  gavo  and  deviaad  aU  the 

veal^  nalK,  nd  nuainder  o<  his  esUte*  both  r«al  and 

to  John  Banwr  and  John   H. 

to   pay  osrtahi    legacias^    of 

X5dt  ad  £m,  and  as  to    the   nsidne   thsMof ,    or 

OToh  jart  or  psrts  thereof   as    might   lawfoUj   bo 

mfpmfilML  to  tbs  purpose,  to    snoh  one   or  nuire 

or  mj  toipM  of   a    oharitoble    nature,    and    in 

tmk  pnpovtidas  m  they  in  their  nnoontreUad  disore- 

Ite  sfaoBid  tbi&k  fit.     fie  dtrectod  that  the  legacies 

tor  choBiible  porpotes  thoold  be  paid  eaoloiiTe^  out 

of  sneh  psrt  sf  bit  peisonsl  estate  as  might  be  iawfnlly 

'  '  '  tot  that  parposo,  prsfeiab^  to  any  other 

i  tbeteoat   It  was  held  by  the  Oonrt  of  Appeal 

I W.  B.  645.  200b.  D.  660)  that  the  bequest  to  Mrs* 

inatootipeeiflc,  and  that,  as  between  her  and 

[Ihapceaaivylegrtees,  die  waa  only  entiUed  mfajsdt  to 

g.^  p^mtatof  thsleKasiea.     The  JudgBMnt,  hoarevsr, 

^  «a  s  icienation  that  **tbia  declaration  is  to  ho 

i  |Mj«diee  to  any  qaeation  between  Eliza  Amie 

am  lad  the  testetor's    hefar-at-law,  ae  to    the 

y  «f  tbe  real  estate  to  the  payment  of  the  pecuniary 

•inprioritytotbo  property  bequeathed  to  ber."  This 

B  Vttii&rmed  by  the  House  of  Lords :  BoUriion 

V.iKrit«ifiea(,32W.B.80S,8App.Cas.812.  The  whole  of 

tta  tntatta^i  penonsl  estote  proved' to  be  insuiflcieDt  for 

'  He  fsyjBcat  of  bit  debte  and  pecuniary  legacies,  and  it 

fceame  acoMiiy  to  resort  to  the  real  eaUte,  which  was 

add  lor  fhstpaipose,  and,  after  paying  the  legacies  in 

tallt  there -wsi  a  sarplvB  c«  Khe  pieoeeds  of  sale.    The 

liaalsm,  ia  cudbs  of  the  diserstion  giren  them  by  the 

^di*  sppiQpntid  the  moaeye  In  aoort  among  certain 

iMqiteli  cwpovcrcd  by  law  to  hold  real  estate,  and  thU 

pciitin  VMpnMBtsd  by  the  treasurers  of  the  hospitals 

totes  the  BMoey  paid  oot  to  tbem.    Hrs.  Robertson 

oiiiBedtobsveCbe  money  spplied  in  msking  good  to 

her  tfee  popc^T  fiiven  to  her  by  the  wiU,  which  had 

bma  spptied  in  paying  the  l^acies.    The  heir-at-law 

Mfeed  Us  money,  on  the  ground  that  the  trustees  wore 

astaatiMrimd  by  the  will  to  appropriate  the  money  to 


Ae  fsmtton  between  Mn;  Bcbeftson  and  the  hdr.at- 
Inrmsigoed  first. 


,  Q,C^  nd  Batihwick,  for  the  l 

^SkIw,  Q.C^  and  Stirling,  for  the  heir-at-law. 

^frjswi  SknrgeB  (ffiffard,  Q.C.,  with  him),  for  Mre. 
MertiOD.— The  legacies,  in  the  first  place,  tDome<otft 
«f  thit  pert  of  the  rsaidne  act  ^ueathed  to  Use. 
BfltalNB*  Toor  hndship  is  not  bocnd  by  the  decision 
«<ite  Boom  of  Lords,  as  the  qnestion  waa  expressiy 
Idt  ofoB.  When  realty  and  petaonalty  are  Mended 
togsttcr  hi  one  fund,  legacies  are  payable  out  of  realtif 
2fi  jmw  with  the  personaUy:  AlUm  ▼•  &oM,  M 
¥.S.4S7,L.]L7  0h.4M. 

Ceetl  HmtU,  for  the  Attomey-GeneraL— It  is  said 
fti^sWn  a  mixed  fund  is  created,  legaciea  are  payable 
«t  d  ttet  fand  rateably.  But  that  is  not  so,  unless 
*|"iiaiiddcd  directing  the  l^acies  to  be  paid  out  of 
"^imi  la  AUan  t.  QaU  there  was  such  a  direction ; 
ttjrtm^ftiKfOTP,  does  not  raply :  JBlUattr.  DtarOey, 
»^.J.4Hil6  0b.D.322. 

^jWC.C,  in  reply,  dted  Oreville  ▼.  Brown.  7 
W.i«7^7H.L.  0.689, 

l^n^M  ten  paWton  foi  the  payment  o«t  to 


the  tMaswremef  oertate  hoi|»lta]a,wtiteh  have  beeneeteetai 
1|y  the  trustees,  of  some  tnoney  representing  the  peeeeeda 
d  teal  eatote  of  the  tostotoc    The  testator  gawe  llw 
uiltimato  rsaidne  of  his  personal  and  real  estato  to  Ida 
trnatees,   amongst  otlier  pnaposes,  lor  this,  ''aad  «i 
to  the  residue  thereof,  or  each  part  or  parte  theaaoff 
SB  might    lawfully  he  ^^ropriated  to    the   pnrpaaa» 
for  such  one  or  mote  or  any  hospital  of  a  oharitab&a 
nature,  and  in  aaoh  proportion  as  tliey  in  their  nmooii* 
trolled  disoretioii  should  think  fit."    The  tmsteee  faaac 
selected  two  hospitals  which  are  entitled  to  tofce  lad 
estate,  and  it  ia  not  dUpnted  that  if  the  real  estate--«K 
now   the  proceeda  of  it^ie  in  the  dispoeition  of  thm 
trustees,  they  heive  made  a  proper  aelection,  and  thsaa 
hospitals  can  take  the  sums  which   the  trustsee  hMW 
appropriated    to    theas.      But,  on  the    part   of   Mia. 
Robertson,  one  of  the  legatees  of  the  will,  it  is  nrgad 
that  the  residne  of  the  real  estate  bekmgs  to  her,  and  tha 
trustees  thereof  cannot  appropriate  it  either  to  those  or 
any  other  hoapitals.    Her  contention  reets  upon  thaaa 
grounds.  The  testator,  after  gif  ing  a  great  many  legaotes^ 
aays  this :  *'  I  giro  all  my  personal  estate  and  cfleate  of 
which  I  shall  dto  possessed,  and  which  shall  not  constat 
of  money,  or  secnritks  for  money,  unto  the  said  Eliaabeth 
Anne  Bobertson,  for  her  own  use  and  benefit  absolntely;'* 
and  he  goes  on  in  the  next  sentence :  "  I  giro  and  deeiaa 
all  the  rest,  reeidne,  and  remainder  of  my  eetate,  botii 
real  and  personsil,  whatsoerer  and  wheresosver,  to  tha 
trustees,  John  Barrow  and  John  Herbert  Greenhalgjb, 
upon  treat"— including  the  tfust  to  which  I  haverefemd 
— '<  for  the  benefit  of  the  hospital."    When  the  teetatei^a 
estate  came  to  be  disposed  of  after  his  dsath  it  waa 
assnmed,  in  the  first  instance,   that  that  gift  to  Mah 
Robertson  of  "all  my  personal  estate  snd  eileote of  whioh 
I  shall  dte  possessed,  and  whioh  shell  not  consist  of  mon^ 
or  aeouritles  for  money,"  was  a  specific  bequest  to  her  aC 
all  the  personal  estoteso  mevtloaed,  and  so  it  was  decided 
by  the  court  of  fimt  instanoe.    Buit  upon  an  appeal  to  Iha 
Oonrt  of  Appeal  in  the  first  place,  and  an  appeal  to  tiM 
Houae  of  Lords,  it  was  decided  that  that  was  not  tha 
proper  ooDstmctioa  of  the  wiU,  but  that  the  gift  to  Km. 
Robertson  was,  so  to  speak,  the  general  residuary  gift  ^ 
all  the  teetator*s  mal  and  personal  estate,  excepting  thn 
money  and  ssonrities  tor  aMOiey,  and  that  betog  a^raeial 
gift  to  her  of  personal  estate,  that  gift  was  subject,  an 
far  as  it  was  required,  to  make  good  legaciea  which  waaa 
given  in  the  will     But,  inasmuch  as  out  of  that  gsnend 
girt  money  and  secutities  for  money  had  been  exeeptad, 
and  were  gireu  by  way  of  residue,  it  wss  also  deddad, 
according  to  the  established  role  of  an  administration  in 
this  court,  that  the  tegaoies  were  first  to  be  paid  oat  of 
that  residue,  consisting  of   money  and  ssoorities  im 
money,  and  that  the  other  personal  estate  intended  to 
be  given  to  Mm.  Robertson  was  not  to  be  {laid  unless  It 
was  required  after  the  roon^  and  securities  for  aKiney 
bad  been  exhausted.    Unfortunately,  I  believe,  in  tha 
chapter  of   accidenta  ^e  result  hes    bsen    that   tiia 
whole  of    the    personid    estete  and   effeote   has  besA 
eKhanstad,  and  that  Mrs.  Bobertasu  has,  therefore,  ao- 
oordiag  to  that  rule  of  admhiistration,  failed  to  obtain 
any  part  of  the  pioperty  whioh  wee  intended  for  her. 
The  oentontlon  now  is  that,  under  the  gift  of  the  rasidna 
(ft  my  real  and  peraenal  estato,  the  real  estato  most  con- 
tribute, as  far  as  it  can,  to  make  good  to  Mrs.  BobertsoA 
what  she  lost  by  the  general  personal  estate  being  ap- 
plied in  payment  of  legaoiea  iu  priority  to  her.    To  my 
mind,  the  only  tonndation  for  that  a^gnmeot  is  to  be 
fbnnd  in  the  leeervatfon  made  fay  the  decree  In  tha 
Oonrt  of  AppeaU  nnd  necessarily  oontinned  to  thn  dearsa 
wUeh  waa  anpported  to  the  Houae  of  Ijorda.     Xh«t 
reservwtion  is  in  thaae  woids :  *'  This  dectaralion  is  vitb- 
out  piejttdioe  to  any  question  as  betipeen  the 
Blisabeth  Anne  Robertson  and  the  tsstetor'a 


law  as  to  the  Uabillty  of  the  real  estato  tor  p^fment  uC 
anoh  paominyiefaoiea  in  prioiity  to  tha  propsctp  baip 
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qneathed  to  faer."  The  heir-at-law  was  no  part7  to  the 
suit  at  that  time,  and  neither  the  Oonrt  of  Appeal  nor 
the  Honse  of  Lords  could  or  wonld  hate  decided  anj 
question  against  the  heir-at-law  in  his  absence-  It  is 
not  immaterial  to  consider  that  in  the  judgment  of  the 
Master  of  the  Bolls  in  the  Oonrt  of  Appeal  not  one  word 
is  said  with  regard  to  this  reservation,  and,  although  I 
was  counsel  in  the  case  myself,  I  do  not  recollect  how 
the  point  was  raised  in  the  Court  of  Appeal.  It  must 
have  been  raised  before  Lindley,  L.J.,  gave  his  judg- 
ment, and,  inasmuch  as  the  point,  whether  it  had  sub- 
stance or  whether  it  had  no  substance,  was  a  point  which 
could  not  be  decided  against  the  heir-at-law  in  his 
absence,  Lindley,  L.J.,  Tery  properly  abstained  from 
givlDg  any  opinion  upon  it,  and  I  suppose,  at  the  request 
of  the  counsel  for  Mrs.  Robertson,  on  that  occasion  that 
reservation  was  put  in  vaUcU  quantum  into  the  decree. 

Is  there  anything  now  in  this  case  to  take  it  out  of 
the  ordinary  rule  of  law,  the  ordinary  rule  for  the 
administration  of  estates  P  It  seems  to  me  that  both 
the  Master  of  the  Bolls  and  Lindley,  L.J.,  in  giving 
their  judgment,  expressed,  in  as  plain  terms  as  they 
could,  that  ordinary  rule.  They  said  that,  under  the 
circumstances  of  the  case,  inasmuch  as  the  gift  to  Mrs. 
Bobertson  was  not  to  be  treated  as  a  spedflc  legacy,  but 
as  a  general  gift  of  the  personal  estate,  with  the  excep- 
tion of  moneys  and  securities  for  money,  the  moneys 
and  securities  for  money,  which  constituted  the  residue 
of  the  personal  estate,  must  be  applied,  first,  in  payment 
of  the  legacies,  and  then  the  general  personal  estate 
which  was  given  to  Mrs.  Bobertson,  which  was  in  no 
way  exonerated  from  the  payment  of  the  legacies. 
There  is,  however,  a  charge,  no  doubt,  upon  the  real 
estate,  but  nothing  more  than  a  charge,  and  I  have 
asked  counsel,  if  they  possibly  can,  to  give  me  any 
authority  for  saying  that,  where  there  is  simply  a 
charge  upon  the  real  estate,  that  charge  is  other  than 
ancillary  to  the  personal  estate ;  that  that  charge  can 
be  enforced  against  the  real  estate  when  the  personal 
estate  is  suifident  to  pay  all  the  legacies  that  are  given. 
It'is  admitted  that  there  is  no  authority  to  be  found  in 
the  books  anywhere  for  saying  that  that  can  be  done. 
The  cases  that  have  been  cited  to  me  where  the  produce 
of  the  real  estate  has  been  blended  with  the  personal 
estate,  and  has  been  made  one  fund,  out  of  which  the 
trustees  are  to  take  all  the  moneys  for  payment  of 
legacies,  are  totally  difEerent  cases  from  this.  To  my 
mind,  there  is  nothing  whatever  in  this  case  which 
shows  that  the  ordinary  rule  of  administration,  which 
makes  personal  estate  the  primary  fund  for  the  payment 
of  legacies,  is  not  to  be  followed,  and  I  must  decide  that 
it  must  be  followed  here.  The  result  is  that  there  must 
be  an  order  as  prayed,  subject  to  what  I  said  on  the 
former  occasion— viz.,  that  the  moneys  may  be  paid  to 
one  of  the  treasurers  in  each  case. 

The  question  between  the  heir-at-law  and  the 
Attorney-General  was  then  argued. 

Fwher.  Q,C*,  for  the  heir-at-law.— This  money 
savours  of  realty,  and  cannot  go  to  charities.  The 
testator  has  shown  no  intention  in  his  will  to  give 
realty  to  charities  empowered  by  law  to  hold  lealty. 
The  money,  therefore,  belongs  to  the  heir. 

Cecil  Butsdl,  for  the  Attomey-Gkneral,  wai  not 
called  on. 

Pbamoit,  J.— I  most  say  in  this  oase,  as  I  have  heard 
the  late  Master  of  the  Bolls  say  in  other  cases,  what  the 
testator  intended  I  do  not  know.  I  do  know  what  he 
has  said,  and,  having  given  the  reeidne  of  the  real  and 
personal  estate  to  the  trustees,  assoming,  as  I  mnst 
conclude  that  be  did  assume,  that  there  would  be 
some  residae  to  dispose  of,  he  has  directed  as  to  such 
part  or  parts  thereof  '*  as  might  lawfully  be  appropri- 
ated to  the  purpose,  lor  anoh  one  or  more  or  any  hospital 


of  a  charitable  nature,  and  in  such  proportions  ss  tbcj 
in  their  uncontrolled  discretion  should  think  fit"    Kr.. 
Fischer  said  that  I  cannot  assume  that  he  knew  that 
there  were  hospitals  that  were  able  to  take  real  estste» 
I  do  not  at  all  see  why  I  should  assume  that  he  did  not 
know  there  were  hospitab  that  could  take  real  estate,. 
and  he  may  not  have  known  whether  they  could  hafe 
taken  all  the  real  estate  they  were  authorized  to  take,  oi 
whether,  therefore,  they  were  able  to  take  or  not    Bat 
he  says  that  the  trustees  can  take  or  appropriate,  not  pay, 
such  part  or  parts  of  the  residue  as  may  lawfally  be 
appropriated  to  any  hospital  or  for  any  charitable  pur- 
pose they  may  think  fit.    It  appears  that  there  an 
hospitals  for  charitable    purposes  that  can  take  reiL 
estate.    I  cannot  see  any  reason   whatever   why  the 
trustees  should  not   be    able  to  do  exactly  what  the 
testator    directed    them    to  do,    and     to  appioptlito 
such  parts  of  the  residue  they  have  in  their  bands  t» 
those  hospitals  as  can  by  law  be  lawfully  appropriated 
to  them.     It  seems  to  me  that  ho  makes  an   admirabti 
definition  between  his  particular  residue  and  the  moMf    ' 
legaoiee  he  has  given  in  the  former   part  of  the  wilU  : 
Dealing  with  that,  he  says  those  money  legaciee  are  to    \ 
be  paid  in  priority  out  of  funds  to  be  appropriated  to    .^ 
charitable  purposes,  but  here  he  does  not  order  «?    { 
money  legacies  to  be  paid  at  all.    He  directs  such  pat    . 
or  parts  of  the  residue  as  may  lawfully  be  appropristsd 

Solicitors,  Law/ord,  Waterhouse,  <6  Law  ford  ;  Ycw^, 
Jones,  A  EoherU;  Bale;  S,  Copping;  Hare  A  Co, 


Q.  B.  Div.  (Huddleston,  B.,  &  Gave,  J.)  Nov.  83. 

BoBLiCK  V.  Heid,  'WfiieHTsoir,  &  Co.  (tf*) 

Master  and  iervant-^EmployerB*  Liability  Ad,  1880,  f. 
3 — Limit  of  damage^'^Overiime  wagtB, 

The  plaintiff  in  an  action  brought  under  the  Stn' 
ployere*  Liability  Ad,  1880,  proved  ae  damaga  lo» 
of  wages  in  respect  both  of  his  employment  with  tkt 
defendants^  and  also  in  respect  of  certain  overtime 
labour  under  another  employer.  The  Jury  <»"«;*J 
damages  on  both  heads,  but  the  county  court  judgti^^ 
that  the  plaintiff  was  only  entitled  to  receive  daaaga 
in  respect  of  his  estimated  earnings  under  the  deftnd- 
ants.  The  amount  of  datnages  was  less  than  the  ^J**^ 
Tie  might  Aow  been  awarded  in  respect  of  his  estimaUi 
earnings  for  three  years  in  the  defendants*  service. 

Held,  that  sedion  3  of  the  Employers'  LtabaityAdr 
1880,  dots  not  give  a  measure  of  damages,  bui  oaly  * 
limit  within  which  the  Jury  may  award  damages,  «*J 
that  the  plaintiff  was  entitled  to  recover  in  respect  of  Ms 
employments. 

Appesl  from  the  Birkenhead  County  Oourt. 

This  was  an  action  under  the  Employers*  I<»^V 
Act,  1880,  for  damages  in  reepeot  of  certain  iDjirtti 
suflered  by  the  plaintiiE  while  engaged  in  the  de/eoa- 
ants'  service.  .  . 

During  the  trial  in  the  ooonly  court  the  judge  at  w 
refused  to  allow  the  plaintifK  to  go  into  evidence  to  s^ 
that  he  had  suffered  losses  in  respect  of  certain  ofw- 
time  work  he  had  been  engaged  upon  in  the  wj^'^to 
another  employer,  but  ultimately  permitted  t*>«J°'^"J 
assess  the  damages  under  two  heads,  one  in  f^^P^*^^ 
the  wages  he  was  earning  in  the  defendanto  ^^ 
men^  and  another  in  respect  of  the  wages  earned  m  »w 
other  servioe.    The  total  amount  of  tlie  d^J*^  ,_J* 
estimated  was   much  less   than  the  amount  w  "^ 
have  earned  in  three  years  in  the  same  employiiw* 
under  the  defendants.  ^ 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barrister-at-Uti 
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HlOB  OOVST. 


Edob  V*  Bonjuu. 


fliOH  OOURT. 


Tlio  eonikty  eovt  Judge  held  ke  was  only  entitled  to 
'dammgee  in  napect  of  tba  wages  he  would  hare  earned 
itoaa  the  defeodaati.  A  rule  was  obtained  oalling  on 
the  defendaati  to  show  oaose  why  the  damages  should 
not  he  incraased  by  adding  the  amount  assesssd  under 
the 


Ai^  for  the  defendants,  showed  oause. 

W.  F.  AdUr^  for  the  plaintilT,  was  not  heard. 

HvBnuRoir,  B. — ^Tbe  learned  county  eourt  judge 
tbssgit  lie  was  not  entlUed  to  gire  the  plainUS 
-dMfo  in  respeet  of  hie  overtime  employment,  and 
tlst  tke  daangca  must  be  assessed  only  in  respeet  to 
kh  $tkml  empIoyDent  in  the  defendants*  servloe.  In 
■yspi&ion  the  county  court  judge  was  wrong.  The 
I  ^  AiployerB'  Liability  Act  of  1880  was  passed  for  the 

*  ynipose  of  doing  away  with  the  decisions  founded  on 
I  \  fts  doctrine  of  common  employment ;  the  object  of 

fte  Legislature  was  to  give  workmen  an  easy  remedy, 
aad  they  pointed  out  the  circumstances  under  which 
ttat  remedy  may  be  obtained.  Section  3  of  that  Act 
Mmnined  the  limit  of  damages  to  which  a  plsintiil 
ikty  become  entitled.    He  is  to  receive  compensation  for 

*  kh  loseep,  whatever  they  may  be,  but  the  amount  must 
Mt  be  more  than  what  he  would  have  earned  in  three 
jcais  fai  the  ssme  grade  of  the  same  employment    He 

'  wosld  have  earned  much  more  than  the  amount  the  jury 
have  ghm  kim  in  the  same  grade  of  the  same  employ- 


G&Ti,  J.-8ection  3  of  the  Employers*  Liability  Act, 
1880,  doei  not  give  a  measure  of  damages,  but  the  limit 
-oi  the  Buamnm  damages  which  may  ^{awarded  under 
tbmt  Act. 

£ah  oMute. 

Solieiion  for  the  plaintiff,   Wilkinson,  for   Wright, 
BcdM,  4  Co.,  Liverpool. 

8(Akfttonfortbe  defendants,  Watwn,  8(mt,  A  Room, 
*x  Belk  A  Co.,  Uiddloeborougfa. 


Q.  B.  Dif.  (PoUock,  B„  and  Manisty,  J.)     Kov.  20. 
Edge  v.  Boile^u.  (a,) 

Zamdlard  and  tena»t — Cotfenani  /or  quiei  enjoyment — 
Covenant  to  pay  rent-^Damage$, 

The  de/endanfe  granted  the  Ucue  of  certain  premiaee  to 
fhe  flaintif,  with  a  covenant  by  the  leesora/or  quiet  en- 
Joymeni  (hereof  hy  the  2ffsee,  and  a  covenant  hy  the  Jeteee 
to  pay  rent  to  the  leteore.  At  a  time  when  the  plaintiff 
wtts  in  arrear  with  hie  rent,  the  deftndante  itnt  a  notice 
'to  hie  ttnanie  rf quiring  them  to  pay  their  rent  to  the 
defadantt^  agent  instead  of  to  the  j^intiff.  One  of  the 
p^oftdiffe  tmanta  aeeordingly  paid  hie  rent  to  the  de* 
fendantf  agent.  The  plaintiff  having  brought  an  action 
ogoimd  ike  defendants  for  Sreach  of  the  covenant  for 
T^^V^iyment, 

Btld,  thai  this  notice  was  a  breach  by  the  lessors  of 

ike  ooivenant  for  quiet  enjoyment ;  thai  non-payment  of 

naf  by  ike  lessee  did  net  ditentitie  him  to  the  protection 

tffheteffeenant;  and  that  he  was  entitled  to  more  than 

^stiy  nmninal  damages  for  the  breach  of  it, 

Vote  for  a  new  trial,  on  the  grounds  of  misdirection, 
^^  OBwive  damages. 

Ail  vHaa  action  tried  at  Birmingham,  on  the  2Dd 
eiMmA,  1885,  before  Mathew,  J.,  and  a  special  jury. 
TJis  fatis  men  shorUy  as  foUows  :-* 

M  fiquKted  by  John  Blacxbubit,  Esq.,  Barrister^at- 
Law.  ^i;^^^xmBaaf 


By  a  lease,  dated  the  19th  of  August,  1882,  the  de- 
fendants demised  oertain  premises  in  Birmingham  to  the 
plaintiff  for  a  term  of  fourteen  years,  with  a  provision 
for  re-entry  by  the  lessors  if  rent  should  be  in.  arrear 
for  twenty-one  days,  and  if,  on  demand  thereof^  there 
should  not  be  sufficient  distress  on  the  premlsee,  or  if 
the  lessee  should  not  duly  observe  the  covenants  on  bis 
part  after  three  months'  notice  in  writing.  The  lesson*, 
on  their  part,  covenanted  that  the  lessee,  paying  the  rent 
when  due,  and  observing  the  covenants  on  his  part, 
should  have  quiet  enjoyment  of  the  premises.  On  the 
13th  of  October,  1884,  at  which  time  the  plaintiff  owed 
hslf-a-year*s  rent,  due  on  the  24th  of  June,  1884,  but 
which  had  not  been  demanded,  the  defendants  served 
notices  upon  several  of  the  plaintiff's  tenants  requiring 
them  not  to  pay  rent  to  the  plaintiff,  but  to  psy  it  to 
the  defendants'  agent.  On  the  21st  of  October,  1884^ 
the  rent  due  from  the  plaintiff  to  the  defendants  wss 
demanded  and  paid.  On  the  5th  of  December,  1884,  in 
pursuance  of  the  defendants'  notioe,  one  of  the  plain- 
tiffs tenants  paid  them  £13  ISs.,  but  this,  according  to 
the  defendante,  was  received  by  their  agent  by  mistake, 
and  they  paid  £14  into  court  in  satief action  of  the 
plaintiiTs  claim,  which  was  for  damages  for  breach  of  the 
covenant  for  quiet  enjoyment.  By  a  counter-claim  the 
plaintiff  claimed  damages  from  the  defendants  for 
breach  of  the  covenant  to  repair  contained  in  this  lease, 
and  also  in  a  previous  lease  of  the  same  premises  to  the 
defendant,  dated  the  15th  of  August,  1870,  for  four- 
teen years,  from  the  25th  of  December,  1869. 

The  jury  found  a  verdict  for  the  plaintiff,  with 
damages  £100,  and  a  verdict  for  the  defendant  on  the 
counter-claim,  with  damages  £23.  Judgment  was 
given  for  the  plaintiff  for  £100  and  costs,  but  there  was 
no  judgment  on  the  counter-claim. 

Channell,  Q.C,  and  Oraham,  for  the  defendants.— 
The  sending  of  this  notice  to  the  plaintiff's*  tenants 
was  not  a  breach  of  the  covenant  for  quiet  enjoyment : 
Wichcot  and  Lind$ey  v.  Nine,  Brown.  Sc  Gold.  81. 
As  to  the  payment  of  rent  by  the  plaintiff  being  a 
condition  precedent  to  right  to  the  projection  of  the 
covenant  for  quiet  enjoyment,  the  reasoning  of  Kay,  J., 
in  Bastin  v.  liidwell,  18  Oh.  D.  238,  29  W.  R.  Dig.  113, 
is  unanswerable. 

Hugo  Young,  and  LindstU,  for  the  plaintiff. —  Wichcot 
and  Lindaey  v.  Nine  is  distiaguishable :  ^anc^rso;»  v. 
Mayor  of  Btrunck-upon-Tufeed,  33  W.  R.  67,  13  Q.  B, 
D.  547. 

Chonntll,  Q.G.,  replied. 

Pollock,  B. — As  all  the  arguments  and  authorities  in 
this  case  have  been  clearly  put  before  up,  we  do  not 
think  it  necessary  to  reserve  our  judgment.  The  plain* 
tiiTs  claim  is  for  a  breach  of  covenant  for  quiet  enjoy- 
ment contained  in  a  lease  of  certain  premises  granted 
him  by  the  defendants.  The  defendants  contend,  firstly, 
that  there  was  no  breach  of  covenant  on  their  part ; 
secondly,  that  the  fulfilment  by  the  plaintiff,  on  his 
part,  of  the  covenant  to  pay  rent  was  a  condition  pre- 
cedent to  his  right  to  sue  on  the  covenant  for  quiet 
enjoyment;  and,  thirdly,  that,  in  any  event,  the 
plaintiff  is  only  entitled  to  nominal  damages.  The 
plaintiff  had  sub-let  the  premises  to  a  number  of 
tenants  who,  in  many  cases,  occupied  only  one  room  ; 
at  any  rate,  they  were  small  people  in  a  small  way  of 
business.  Now,  to  these  tenants  of  the  plaintiff  the 
defendants  sent  a  written  notioe,  warning  them  not  to 
pay  their  rent  to  the  plaintiff,  but  to  pay  it  to  the 
defendants'  agent  instead,  and  threatening  them  with 
legal  proceedings  if  they  should  disregard  this  notioe. 
Now,  this  notice  was,  to  my  mind,  a  breach  by  the 
defendants  of  the  covenant  for  quiet  enjoyment.  The 
;  only  authority  against  this  is  the  case  cited  by  Mr. 
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HioHOmniT. 


JORM  V«  TtlWMil, 


CbfuauSif  Wiehcoi  and  LtBtU^y  ▼•  I^m^  wiiwe  a  notioet 
to  Ihe  plaiBtifTB  tenant  not  to  pay  Ms  zent  to  tha  plaintifB 
vas  iMld  to  be  no  breach  of  a  oorena&t  lor  qniet  enjoy* 
■MBt.  Bat  in  that  caee  the  notiee  had  no  efleot, 
'Noaoee  the  tenant  paid  rent  to  tiie  plalntift  in  spite  ofi 
Iha  defendants'  pioliibition ;  wflereas  here  one  of  the 
tfaintW^s  tenants  paid  his  rent  to  the  defondants*  agent 
instead  of  to  the  plaintiil,  so  that  the  notioe  had  i^ 
distinct  flfleot*  Against  the  oontentlon  that  the  twoi 
ooifenants  mnet  be  read  together,  and  tiiat  payment  of 
Bent  Is  a  condition  preoedent  to  tlw  enforoement  by  the 
tenant  of-  the  eovenant  for  qniet  enjoyment,  we  hare, 
fte  case  of  Daw$on  t.  Dytr^  5  B.  ft  Ad.  684,  aa  aa 
Mrtlioiity. 

As  to  the  amonnt  of  damagse  whidi  the  jury  fonnct 
for  the  plaintiff,  it  is  no  doubt  rather  large,  but  I  am 
Bot  dissatisfied  with  my  brother  Mathew's  summing  np. 
If  tibese  damflges  bad  been  given  on  the  same  soale  as  il 
tUe  were  an  action  for  slwder  of  titie,  I  shonld  not 
nphold  them  for  a  moment,  bnt,  aa  it  is,  I  think  the 
Jnzy  were  the  best  jadges  of  the  amount.  On  the 
iriiole,  therefore,  the  verdict  fbr  the  plaintUf  must 
stand,  but  for  £75  only.  Tho  Tcrdict  on  the  counter- 
claim  for  the  defendant  for  £23  will  also  stand,  and 
there  will  be  no  costs  on  either  side. 

MiinarT,  J.,  concurred. 

Jmdgtnmt  for  ih$  plaMiff  9n  lAe  ^Udm  and  far  ih& 
diftndan^  oh  the  eounter-dainu 

Solidtoie  for  the  plaintiif.  Barton  S  Oo.^  for  AUm 
dt  Edge,  Birmingham. 

SoUdtora  for  the  defendants,  BlaJae  A  SMdtine,  fat 
WiM.  Son^  A  Pulley,  Norwich. 


a  B.  DiT.  (Pollock,  B.,  ft  ICanisIfy,  J.)  Not.  18. 

Josrss  V.  Thomas,  (a.) 

libth^PrMUged   eommumeatum — Preeenee  of  other 

pcrtiee  at  time  of  puhUoution* 

T%e  defendant  wrote  down,  at  the  inetanee  of  W,  T,, 

aitatementtothe  effect  that  he,  W.  T.,  had  robbed  W., 

whoie  manager  the  defendant  wae,  with  the  oonnivance 

^f  Ms  plaintiff,  and  that  he,  W.  T,,  thereby  promised  to 

'  repay  the  moneys  ao  itolen  by  weMy  instalments.  W*,  the 

de/endani^s  wife,  and  D,,  who  was  also  in  the  employ 

of   W.,  were  present  at  <As   time.    Afterwards   the 

d^endant  obtained  the  signature  of  2>.  as  witness  to  tJie 

tkdsmsnt  he  had  written  down, 

Mdd^  that  the  eommumcaUon,  being  made  and  wrUien 
dsmn  tn  the  interests  of  the  employer,  was  protected,  and 
IM  that  protection  was  not  taken  away  by  reason  of 
ike  presence  of  these  other  parties  at  the  time  of  the 


on, 

This  was  an  appeal  from  the  Judgment  of  the  Judge 
of  the  county  court  of  Glamorganshire. 

The  action  was  brought  to  recover  damagee  for  a  libel 
alleged  to  have  been  published  1^  the  defendant  about 
Uie  plaintur. 

The  facte  of  the  case  were  as  foUovrs  :— 

The  defendant  wae  manager  for  a  Mrs.  Williams,  a 
tallow  chandler  at  Ifertbyr,  and  the  plaintiff  had  for 
•one  time  been  In  her  employment  also,  but,  at  the  time 
of  tbe  alleged  libel,  had  left  her  service.  The  defend* 
ant,  on  tiie  occasion  in  question,  went  down  to  Mrs* 
Williams'  shop,  knowing  that  an  accusation  was  going 
to  be  made  against  the  plaintifC  There  one  William 
Thomas  made  a  statement,  which  the  defendant,  at  his 
laqucst,  wrote  down  and  iritneseed,  to  the  effect  that  he» 

(ff.)  Beported  1^  A.  H.  Todd»  Esq.,  Barrister^at-Law. 


the  said  WDUam  Thomas,  had  been  guilty  of  robtiag  Us 
employer  of  the  earn- of  £5  IQs.,  ta  the  knowlsdgs  md 
with  the  oonnieaaca  of  the  plaiatifl,  and  thstlsvlte 
said  William  Thomas»  thewby  promiaed  to  vepay tUisM 
by  we^y  toetalments.  This  warn  the  allegsd  Uld. 
Mrs.  Williams  and  one  Davis,  who  waa  also  in  her  anftaf- 
ment,  as  well  as  the  defsndantTj  wife,  were  prassnk  II 
did  not  appear  whether  the  defendant  brought  hit  will 
with  him  Of  not,  but  ehe  was  preaent  all  the  tims.  0» 
a  later  day  the  defendant  showed  the  statement  ts  Bnii 
and  obtained  his  signature  as  a  witneee* 

The  cona^  coust  Judge  held  that  the  occasion  natut 
privileged,  and  gave  Judgment  for  the  plaintiiL 

A  rale  having  bean  obtsined  to  enter  the  vsriktig 
the  dafisndattt. 


W.  Evans,  lor   the  plaintiif,    ehowed    caoss.— M 
occasion  was  not  privileged ;  the  defendant's  vift  i 
Davis  were  not  casually  present,  and  were  not  iati 
in  the  statement  made  by  W.  Thomas.    The  osas^ 
not  come  within  Toogood  v.  Spyring,  1  C.  M.  ft  H 1 
AHer  the  document  had  been  drawn  up  the  < 
showed  it  to  Davis  and  obtained  his  signature  1 
plaintiif  s  bsok.    This  was  no  bond  fide 
secure  the  employer's  money,  nor  for  the  purpoBOi^ 
fair  investigaUon,    and   is  not    to    be   considq 
privils^  within  the  doctnne  of  Hooper  v. 
2iBing.  N.  C.  457. 

Upjohn,  in  support  of  the  rule. — The  ooesiioa4l 
privili^ad.  The  defendant  wae  acting  in  disehsiiiiif ». 
duty :  aomtrwiUs  v.  BawUnns,  10  O.  B.  583  \  Tm 
V.  Dashweod,  11  a  B.  D.  43,  81  W.  B.  Di»  1 
Further,  it  was  held  in  Toogood  t.  Spyring  thst  < 
privilege  is  not  taken  away  because  etrangeis  1 
be  present ;  in  that  case  it  does  not  appear  that 
inwhoee  preeenoe  the  defamatory  etatementvasi 
was  a  fellow-workman.  In  Fadmore  v.  Lem 
11  A.  ft  B.  880,  and  Tayiorv.  iffateAnns,  L.  B.  16Q.B.M 
the  same  rule  ii  laid  down.  No  doubt  the  pisMOOfcrf 
other  people  may  be  evidence  of  malice ;  but  imder  lt» 
circumstances  it  is  not  so  here. 

Pollock,  B.— In  this  case,  which  was-  hesrd  hdm 
the  county  court  Judge  of  Glamorganshire,  i  v^diflt 
passed  for  the  plaintiff.  The  motion  before  niiito^^ 
rule  to  enter  a  verdict  for  the  defendant,  on  tbsgnv^ 
that  there  has  been  a  miscarriage  of  Justice  by  n^oa 
of  the  view  taken  by  the  learned  Judge  of  tlie  UvM 
applfoablo  to  the  qneetion  of  the  extent  to  aU* 
privQege  can  ba  admitted  in  answer  to  an  setion  W 
libel.  The  libel  was  that  the  defendant  had  m*  v 
name  as  widtec  to  a  doanment  whereby  one  W.  Thou* 
declared  that  he  had  been  guilty  of  robbfaig  his  flMii|> 
of  £5  10s.  to  the  knowledge  ol  the  plaintifE,  sad  tttf 
he  promiseA  ta  repay  the  same  by  weekly  instslaflvi 
The  facts  given  in  evidenca  showed  that  the  Mam^ ; 
made  would,  have  been  privileged,  because  tb^  vjj*  | 
made  honestiy  and  ban£k  fide  with  leepeot  to  aatftf; ! 
in  which  the  defendant  and  his  employer  hada  jnM|||* 
intsraet.  There  was  no  evidence  that  the  ^'■'^f^ 
was  not  bond  fide.  The  county  court  Judge  ^^JrZ 
granted  that  the  matter  waa  piivaeged  if  P«t  ^^^J: 
Hn.  Williams  alone^,  that  privilege  waa  ^»^^^ 
because  there  wase  two  other  persons  P'^'^'^^'^^Sw 
the  wife  of  tha  defendant  and  the  man  Davis,  a  wwv 
employs.  That  gives  liaa  to  an  important  4^^!"? 
whether,  assuming  a  statement  to  be  msds  ^?^g 
privileged  because  of  the  droumstanoes  out  of  ^^n 
arose,  and  by  reason  of  the  fitting  occasion  on  ^"^ 
is  nuide,  there  is  no  privilege  if  some  other  P^"^  ^ 
present  who  have  no  right  to  be  present^  or  who,  » 
natural  course  of  things,  would  not  have  ^^^^J^'^^m 
or  who  had  been  taken  there  by  the  person  ^"^^^ 
the  statement  for  some  purpoees  of  his  ^^'^-ui^ 
defendant  had  improperly  and   ofEloionily  intitMiw^ 
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JooiaB  V.  Thoiub, — Imjl  v.  AasBOATixinr  Ixfkotbicimt  OomassioinnbB, 


HioH  Ckyvatw 


nYioM  inMBM  was  not  neonnxj  or  natanl 

Vl^  lettmiiee  to  Ihe  nntter  in  baniy  be  wonld  not  be 

liotooied,  «n  the  ground  that  be  bad  exceeded  the 

QOOBiAofn,  m  m  attnae  «(  e»pwat  nMlioe.     Afafai, 

IflMleca  k  BBt  kit  beeanse  a  peraon  ia  oaaoaUy  preaenti 

anB,  l0EeaB|le,]afonBatlon  is  giTon  to  a  master  of 

,   libA  i^seoadMtol  Ui  wirant,  and  a  manager  or  a  derk 

!    liKppeiiBtokiBtIi«ioom.    The  present  ease  seems  to 

I     jaJI  VUnea  ft>  two  extosmes.    The  pvesenoe  of  these 

[     HUBaai  wmvtiMhAitij  neoessafy,  bat  th^y  vera  not 

I     liio^flf  h  OkkmAj  bf  tbe  defendant      That  ths 

^otodafff  lib  WM  piSMnt  is  natnaal  to  theaaeasion 

of  a  JKelav  lib  tin, hi  a  small  boose  in  a  Welsh 

vfifa^Bk  if  to  the  other  peraon,  DstIb,  it  may  be  pat 

I  h||kr  for  the  defendant,  as  he  iras  in  the  same 

Bt»  Old.  10  flur,  bad  an  interest  in  the  matter. 

p  eppSeiUe  to  tiie  case  baa  already  been  deoided 

\  V.  Dadnmdf  Padmore  t.  Lawrence,  and 

*  ^.  FaaiiRt.    Where  a  eommnnieation  is  made 

1  IsyrM^de  defaraatoiy,  and  it  is  sought  to  be 

kt^thBftatesMiitwaspriirfleged,  tbe  extent  of 

I  csa  ealj  be  eommensnrate  with  the  pro- 

B  eC  tbe  eecasion  on  which  that  eom- 

I  Bade.     Here  the  dreamstances  are 

■,  sad  it  ii  evident  that    tbe  presence  of   these 

insiBo  absse  of  the  occasion.    I  think  we  haTe 

i  ebcsBetaaoei  beflNe  ns,  and  that  tbe  judgment 

ici  thefhhitiff  BRut  be  let  aside  and  judgment  entersd 


Kmn,  J.— I  am  of  tbe  aane  opinion,  and,  as  this 
'«■•  h  me  ef  leaeral  impertanoe,  I  will  add  a  few 
'  IthienasttledtiiataooaMiimioatloBwhiohis 
amy  be  privileged  by  the  oooasion 
vlKhfthaada.  Now,  what  oooasimis  are  entiUed 
be  ciM  piiffiegedf  in  Taogood  t«  Bpyringf 
S.,  Mfe  that  the  law  oondden  the  pirtdioation 
IdB Haiwaoits maHeioBa,  unless  ''fslriymadeby 
nan  ia  tte  diacharge  of  some  pobUo  or 
s  iaif,  wbelber  Isigal  or  moral,  or  in  the 
-caMBet  eC  Me  own  aflaiia,  in  matten  wheio  his 
iBincit  it  coaened."  The  faitereet  of  the  dcfeiid- 
mitmiaateolveQnosnMd  here  as  waa  tbe  interest 
«f4a  empfapfw;  iBt,  aa  it  was  more  or  lesi  owing  totlm 
faiifirdfy  of  her  manager  that  she  had  been  robbed  by 
ku  eeisiat,  it  was  his  doty  to  eooMnnnicate  the 
SittBrfohiimirtKSB.  This  is,  then,  an  eocaalen  of  a 
Is  aoaf er  fiifBege  and  prevent  the  inf erenoe  of 
If  the  ooenrion  was  privileged,  the  oonMuonioa- 
jhnnmgrifileged,nntomftwBM  proved  to  have  been  made 
«tsldiraet  mriiee.  Tbe  queetion  of  privilege  is  for 
Ihe Jaigsto  detaufaM,  unlem  tbe  ftets  are  in  dispute, 
«famitiitetha}ni7«a  find  the  faets.  I  harve  eaid 
•MtiBlUsaaBa  the  oeoaalon  was  privileged.  But  we 
Ima  te  mBiHw  the  question  whetiier,  if  the  oooasion 
pi  Mch  m  wiadd  confer  protaotlon  on  tbe  etate- 
iMtaade,  wanlt  iteaase  to  be  privileged  beomse  it  was 

maiibiiln thrriinnnniif  I  will  not  say  what  would  be 

ihsemiSthaslBtaaMnt  had  been  made  before «  crowd; 
tA  Bright,  no  dasMy  be  avidenee  of  dHcet  maUee. 
telattseasatafon  na,  itie  dear  that  there  waa  no 
MlM.iafsok,«»  bahnpttsdfKeni  the  droomstanoe  of 
«»  hloB  ssunaa  and  «ia  d«rendant's  wHe  bdng 
Than,  -vhot  did  the  defendant  doP  He 
imoanfamion  as  it  was  OMide,  and 
obtafaicd  the  dgnature  of  Davis,  who  had 
Ba  did  not  oanooot  the  stony.  He 
W  mii  Ima  jM^  ami  waa  ddng  this  for  his 
Mfchf  hilL  laAenthli^tUa  case  should  not  go 
^»l>  «l  tmt  jadlMmt  dioidd  be  entered  for  tbe 


^'^P^M  ihe  defendant 


a^A'^ 


a  B.  Div.  (Pdlodc,  B.,  and  Msnisty,  J.)        Nov.  17. 

IiXA.  a.   ASOBLYBXNX  IXPSOTDaDfT  G0MMI8- 
SEOinDBtS.   (g.) 

Water  rate — Aeseiemetd  and  enforeement-^Jurtsdidiam 
of  jutUee^^Ahergavenny  IftvprovetMni  Acts,  1854  and 
ISQO^BaUwa^B  CUuim  ConeolidaHon  Act,  184S  (8 
Ft'et.  c.  90),  M.  140,  148— 9Fa«ermorJb  Glaneee  Act, 
1847  (10  VtcL  c  17),  s.  88. 

TtDO  or  mere  jxuMcee  have  furUdicHon  at  ihe  eame 
hearing  and  upon  the  eame  eummone,  not  only  to  make 
an  ordtr  enforcing  the  payment  of  a  water  rate,  but  alee 
to  decide  a  diepute  a$  to  the  annual  value  of  the  tenement 
on  which  the  rate  is  to  be  levied. 

This  was  a  epeoial  oase  •  bated  by  jasticss  of  tha 
county  of  Monmouth  under  42  &  43  Yict.  &  49,  of 
which  the  material  parts  were  as  follows : — 

The  reepondents  are  the  oommissioners  for  execating 
the  Abergavenny  Improvement  Acts,  1854  and  1860, 
and  are  a  local  authority  within  the  meaning  of  the 
Public  Health  Act,  1875  (38  &  39  Yiot.  c.  55),  bf 
rirtuo  of  which  they  supply  the  inhabitants  of  the  Im- 
provement Act  dietrict  of  Abwgavenny  with  water,  tha 
charges  received  by  them  for  such  water  supply  being 
applied  towarde  their  general  expenses,  and  thus  re- 
dudng  tha  improvement  ratea  levied  within  the  said 
district 

The  appellant,  during  the  six  months  ended  on  the 
31st  of  December,  1884,  occupied  a  dwelling.house  and 
premises  situate  within  the  said  district,  which  premises 
were  supplied  with  water  by  tbe  respondents  for  domeatio 
purposes,  and  it  appeared  that  toe  four  days  daring  tha 
said  period  the  water  supply  wholly  failed,  and  waa 
intermittent  on  other  occasions. 

On  the  25eh  of  March,  1885,  the  aptellant  was  sum- 
moned before  four  justices,  sittiDg  in  petty  sessions  at 
Abergavenny,  who  made  an  order  upon  him  for  pay- 
ment of  9s.  8d.,  beintg  the  diaige  foe  water  supply  to 
his  house  for  the  dx  months  ended  on  the  8l6t  of 
December,  1884. 

At  tbe  hearing  of  the  summons  it  was  contended  bf 
the  appellant  that,  as  there  was  a  bond  fide  dlspota 
between  himself  and  the  respondents  as  to  fhe  annual 
value  of  his  premises,  the  justioes  had  no  jurisdiction  to 
adjudicate  upon  the  summons,  and  that,  before  the 
respondents  could  recover  the  water  rate  in  ^neatioB, 
they  must  obtain  a  decision  of  two  or  more  joetioes  on 
the  dkpute  as  to  value  under  sectiea  d8  of  the  Wnfesr- 
worlcs  Olausea  Act,  1847  ;  and,  opon  tibia  obj^ttsn  bstag 
overruled,  the  appdlont  refused  to  tender  aayuiidaMa 
upon  the  question  of  vdoe. 

The  req»ondentsoontended  that  thane  was  no  hmdjlie 
dispute  OS  to  vokie^  OS  the  charge  WB«  based  on  fheT 
existiag  poor-rate  assessment,  wkkHk  was  tbe  1 
during  the  period  for  which  tbe  limigra  wm 
and  that,  even  if  there  were  sveh  a  bond  fide 
the  bench  consisted  of  more  than  two  Justifies,  and  had  ail 
the  parties  before  it,  it  could,  it  neoessary,  fix  the  annud 
vdne  of  the  premises.  The  jasHoes  dedded  that,  aa  tim 
respondents  bad  supplied  the  water  in  the  capadty  of  a 
local  authority  actiog  under  the  prorisions  of  the  Publia 
Health  Act,  1875,  the  annual  value  upon  which  tlMy  weve 
to  diarge  for  such  supplies  was  fixed  by  the  union 
valuation  list  for  the  time  being  in  force ;  and,  there- 
fore, that  there  could  be  no  bond  fide  dispute  between 
tbe  parties  as  to  tbe  annud  vdue,  but  that  if  such  annud 
value  was  not  so  fixed,  and  there  was  a  bond  fide  dispute 
with  regard  thereto,  they  could,  on  the  hearing  of  the 
summons,  both  determine  the  dispute  and  assess  tbe 
value  of  the  premises. 

(a.)  Reported  by  Johk  Blicxbubk,  Esq.,  Barrister-at- 
Law* 
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Ram,  for  the  appellant,  cited  The  New  Biver  Co*  ▼• 
Mathtr,  L.  B.  10  C.  P.  443,  23  W.  B.  Dig.  250. 

B.  0.  Oknt  for  the  retponflente,  dted  ffeyward  t.  East 
London  Waterworks,  28  Ch.  D.  138,  33  W.  R.  Dig.  240, 
and  WeH  t.  Downnutn^  14  Oh.  D.  Ill,  28  W.  B.  Dig. 
116. 

Pollock,  B.— The  main  objeetion  of  the  appellant  to 
the  order  made  npoa  him  by  the  justices  is  that,  there 
being  a  hand  fide  dispute  between  himself  and  the 
respondents  as  to  the  annual  Tslue  of  the  premises  to 
which  the  water  had  been  supplied,  the  juntioes  had  no 
Jurisdiction  to  make  this  oider  until  this  dispute  had  been 
settled  at  a  separate  and  distinct  inquiiy  before  two  or 
more  justices.  The  justices,  however,  were  of  opinion 
that  the  J  had  jurisdiction  both  to  determine  the  annual 
Talue  of  the  premises  and  to  make  an  order  for  the 
payment  of  the  rate  at  one  bearing,  and  upon  the  same 
summons.  Kow,  by  section  68  of  the  Waterworks 
Glauses  Act,  1847,  which  is  incorporated  into  the 
Abergavenny  ImproTement  Actfi,  it  is  enacted  that  the 
water  rate  "  shsJl  be  payable  according  to  the  annual 
Talue  of  the  tenement  supplied  with  water,  and  if  any 
dispute  arise  as  to  such  Talue,  the  same  shall  be  deter- 
mined by  two  justices.*'  By  section  3  of  the  Act,  two 
justices  is  to  be  understood  to  mean  two  or  more  Justices 
met  and  acting  together.  The  Act  incorporates  the  Bail- 
ways  Glauses  Gonsolidation  Act,  1845,  sections  140  and  142 
of  which  deal  with  the  mode  of  procedure  before  justices. 
But  I  see  nothing  in  the  Acts  to  make  it  illegal  for  the 
justices  to  settle  the  annual  Talue  of  the  premises,  and 
haTing  done  so,  to  make  an  order  for  payment  of  the 
rate  thus  ascertained  at  one  hearing.  There  may  be  two 
separate  inquiries,  but  there  need  not  necessarily  be 
more  than  (me.  As  to  the  case  of  The  New  Biver  Co. 
T.  Mather,  there  the  judges  had  not  before  them  a  case, 
like  this,  of  the  enforcement  of  a  rate  before  justices  ; 
the  water  company  had  sued  for  the  amount  of  the  rate 
in  the  oounty  court  without  any  inquiry  before  justices 
as  to  the  annual  Talue  of  the  premises,  which  accounts 
for  the  judges  appearing  to  countenance  the  contention 
that  there  must  be  two  separate  inquiries.  It  was, 
perhaps,  hard  upon  the  appellant  to  be  called  upon 
suddenly  to  proTe  the  annual  Talue  of  his  premises^  but 
if  he  had  asked  for  an  adjournment  of  the  summons  to 
giTe  him  an  opportunity  of  calling  his  witnesses,  it 
would,  no  doubt,  haTC  been  granted  him.  This  order 
must  be  affirmed. 

Maicibtt,  J.— I  am  of  the  same  opinion.  The  appellant 
was  summoned  generally,  but  he  knew  quite  well  that  he 
was  disputing  the  amount  of  the  annual  Talue  of  his 
premises.  Now,  howcTer,  he  says  that  he  was  taken 
by  surprise.  It  seems  impossible  to  suppose  that  this 
was  so.  But,  at  any  rate,  he  might  haTe  obtained  an 
adjournment  of  the  summons.  This  is  simply  an  order 
to  pay  a  certain  sum  made  by  magistrates  haTing  j  uriBdio- 
tion,  and  the  appellant  must  obey  it. 

Order  o/Jueiiees  affirmed. 

Solicitors  for  the  appellant,  Sande  Jt  Trevennan,  for 
L.  D,  Brown,  Abergavenny. 

Solicitors  for  the  respondents,  Thos.  White  dk  Sons, 
for  lityd  Gardntr,  AbergaTenuy. 


Q.  B.  DiT.  (Day  and  A.  L.  Smith*  JJ.)  Not.  5. 

Go]f80Ln>ATED  Casdix  GoBFosAxioir  V.  GosnBT.  («.) 

BiVe  of  Sale  Act  (1878)  Amendment  Ad,  1882- 
jlfatn/enancs  or  de/eaeance  of  teeurity-^Form  of  US 
of  eaU-^Execution  creditor. 

A  Ml  ofeaU  containing  clauaee  rolaHng  to  the  reptoe- 
ing  of  chattels  by  the  mortgagor,  and  to  wale  and  di^potd 
of  the  pwrehMe^money  by  the  mortgtMgee,  *9  suManMkf 
**  in  aeeordanee  with  the  form  in  the  echeduie"  to  tti 
BilU  ofSdU  Act  (1878)  Amendment  Act.  1882. 

This  was  an  order  calling  upon  the  defendant  t» 
show  cause  why  the  judgment  of  the  county  oooit  of 
Surrey  should  not  be  set  aside  and  a  new  trial  had,  at 
the  ground  that  the  judge  was  wrong  in  holding  thst  i 
certfldn  bill  of  sale  was  Toid  for  want  of  oomplianos  wtt.: 
the  Bills  of  Sale  Act  (1878)  Amendment  Aot»  1882.        j 

The  defendant  was  plaintiff  in  an  action,  Qoem§%\ 
Marks,  on  which  there  was  an  interpleader  issae  iM 
which  the  company  (the  now  plaintiUs)  daimed  uulril^ 
goods  seised  in  execution  by  the  sherifl  on  aooouat  A*^ 
the  then  plaintiff.  •  ■  1 

The  company  rested  theii  claim  on  a  bill  of  ^ 
The  now*  defendant  objected  that  the  bill  of  sale  m  ] 
Toid,  not  being  in  compliance  with  the  Aot  of  1882. 

The  bill  of  sale  contained  (inter  alia)  the  follo«i«|-  i 
clauses : — "  The    mortgagor    will,  from    time    to  tfai- 
during  the  oontinuanee  of  this  security,  replace  sucliif 
the  chattels  and  things  as  shall  be  worn  out  by  othil  , 
articles  of  equal  Talue,  so  as  to  keep  np  the  total  vslfli'  j 
of  the  said  chattels  and  things  to  the  present  ralus,  asAH 
that  it  shall  be  lawful  for  the  mortgagees  and  tb^  i 
agents  to  enter  into  and  upon  the  messuage  wherein  tbi  | 
said  chattels  and  things,  or  any  of  them,  shall  be  to 
view  the  state  thereof,. and  of  any   want  of  ropsir, 
whereby  this  security  is  or  may  be  impaired  in  point  of 
Talue,  and  to  glTe  the  mortgagor  notice  thereof,  ssd 
thereupon  the  want  of  repair  shall  be  amended  by  lbs 
mortgagor.     .    .    .    And    ...     it  shall  be  Iswfol 
for  the  mortgagees,  their  serTants  or  agents,  to  es^ 
into  and  upon  the  premiaes  in  which  the  said  cb<^ 
and  things,  or  any  of  them,  are,  or  shall  be,  to  9W»  nd 
take  possession  of  the  whole  or  any  part  thereol,  u^ 
after  the  expiration  of  Atc  dear  days  from  the  daj  ot 
seizing  or  taking  possession,  to  remoTe,  sell,  and  diipois 
of  the  same,  or  any  part  thereofi  for  such  prise  of 
prices  as  can  reasonably  be  obtained|  and  eitbsi  q^ 
public  auction  or  priTate  contract,  and  out  of  the  we 
moneys  to  retain  the  principal  sum  aforesaid,  or  » 
much  thereof  as  may,  for  the  time  being,  remsin  Qft* 
paid,  and  the  interest  then  due,  together  with  all  ooitir  ' 
charges,  payments,    and  expenses  incurred,  mads,  or 
sustained  by  the  mortgagees  in  and  about  entering  ^^ 
the  said   premises,  and  in    dischaiging  any  ^^ 
execution,  or  other  incumbrance  on  the  said  chaftWi 
and  things,  or  any  of  them,  and  seizing,  taking,  r^ 
taining,  and  keeping  possession  of  the  said  chattels  w 
things,  or  any  part  thereof,  and  in  and  about  »• 
carriage,  remoTsl,  warehousing,   Taluing,  or  ■•*•  ^' 
eluding  the  cost  of  iuTentories,  catalogues^  or  adrtf- 
tising  of  the  said  chattels  and  things,  or  ^/  J^ 
thereof),  and  to  pay  oTer  the  surplus,  if  ab7>  ^  *^ 
mortgagor."  .,.^^ 

The  learned  county  court  judge  aUowed  the  objoe^ 
and  gaTC  judgment  for  the  defendant,  on  the  S*^^ 
that  the  aboTe  clauses  oontahied  proTisions  not  in  ^^^^^ 
ance  with  the  BUIs  of  Sale  Act  of  1882,  and  that  WJ^ 
of  sale  was  therefore  void  under  section  9  of  that  A^* 

An  order  nisi  tot  a  new  trial  haTing  been  obtsUteo* 

Fillan  showed  cause. ^ 

(a.)  Beportecbl^  Sir  SmsTOK  Birra,  Btfrirter^I**' 
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HlQK  GOCBT. 


OoNaouDATiD  Obboit  Oo&roRATioir  V.  OoBirsT. 


HXOH  OOUBT. 


Jeiy,  Q.C.  (if.  A  CU19  with  him),  In  rapport  of  tb« 
orasf* 

The  Moifag  eam  wore  quoted :— 2>atrf»  t.  Buriony 
31  v.  K  5U.  10  a  B.  D.  414;  AfeZvi?;^  t- 
8Mifvr,»W.B.800«13  Q.  B.  D.  398;  Hammond 
T.  FmUi,  II  Q.  B.  D.  S91.  39  W.  R.  Dig.  99 ; 
JdMit.  jbfterd,  39  W.  B.  605,  13  a  B.  D.  794. 

Dat,  /«— I  am  of  opinion  thftt  the  county  court  judge 
VM  iraiv  ^  holdtog   that  thia  bill  of  aale  did  not 
eoaptf  lit^  tbe  requirements  of  the  Act  of  ParliameoL 
BaioiU  itia  provided  bj  the  Act,  bj  section  9,  <«  A 
tfl  of  ade  made  or  given  by  way  of  security  for  the 
|9Mit  of  sMney  by  tbe  grantor  thereof  shall  be  void 
aiMsisds  in  aooordanoe  with  the  form  in  the  schedule 
iiftii  Aet  snnezedl"     I  understand  that  to  mean  in 
MMaBtial  aeoordanoe  with  the  form  anuezed,  and  it 
Vffi&ot  vitiate  a  bill  of  sale  if,  in  the  bill  of  aale,  are 
itaodDsad  thoae  terms  whioh  the  law  necessarily  in- 
j/kiL   9br instance,  take  the  right  to  sell;  undoubtedly 
tkincSdaotal  to  the  biU  of  sale,  and,  indeed,  the  very 
|bt  sf  a  bSU  of  sale,  as  pointed  out  by  Mr.  Jelf ;  and  the 
tern  asya  not  a  word  about  that  unless  it  comes  under 
Iki  void  **  defeasance."    I  take  it,  quite  apart  from  the 
wsmtafoftbe  word  "  defeasanoe,"  that  provieions  as  to 
Ids  vsy  be  lawfuUy  introduced  into  a  bill  of  sale,  and 
thft  a  bin  of  aale  containing  reasonable  provisioos  for 
■bsosld  lot  be  said  to  be  otherwise  than  in  substantial 
wwdisea  ¥i&  the   form  given,  and   if  there  were 
•aj  doubt  upon    the    point  it    is    entirely  removed 
Igr  tts  airteace  of   the    word    *«  defeasanoe."      The 
Mtioaasjfa  tbat terms  may  be  introduced  "as  to  in- 
HUMe,  paymcRt   of    rent,  or  otherwise,   whioh   the 
|srtiea  nay  agrae  to  for  the  maintenance  or  defeaaanoe 
If  the  teeoilty."    It  is  difficult,  as  has  been  pointed  out, 
^  yttt  my  Rssonable  oonstmction    upon  tbe  word 
dHimsiao,**  imless  we  construe  it  in  reference    to 
^■SK^sB,  ubkh   probably  is    what  was  meant  by 
w  pama  «bo  iruned  the  schedule.     Defeaaanoe  ia 
^  n  apt  void,  and  peraous  who  frame  Acta  of 
^wfancBt  veiy  often  do  not  for  some  reason  uae  very 
9^  vordi,  and  bere  certainly  an  inapt  word  haa  been 
dT^  ^^  ^^  worda  I  can  put  in  are  "  roalization 
•f  thaacemity."    It  aeems  to  me  thst  the  atipulationa  to 
mb  oor  attention  haa  been  called  on  behalf  of  the 
Msdastaa  being  objectionable,  all  come  under  tbe  heada 
■sbtansaes  or  defeasance  of  the  security/'     It  aeems 
wBa  that  tbe  proviaioDs  for  replacing  thinga  worn  oat  by 
W,  daring  tbe  eontinnanoe  of  the  aeourity,  ia  merely 
>|rotiiioa  for  maintenance,  and  it  aeema  to  rae  that 
I'^vWosa  lor  aale  for  realization  and  disposal  of  tbe 
■Rafter  aale,  are  part  of  the  terma  agreed  upon  as 
w  dafcaiaace  of  the  aeourity,  and  are  included  in  any 
^jnest  off  of  an  execution  creditor.      It  aeema  to  me 
■s  conis  nnder  both  heada,  and  not   only  applies  to 
J|J««»a  of  the  aecnrity— that  ia  what  ia  to  be  done 
Witbe  money  realized  upon  the  sale-— but  alao  comes 
-  J***  *^  l»ssd  of  maintenance  of  the  security.     We 
!  ^^  ihst  gattiog  rid  of  an  execution  creditor  does  go  a 
a2l2^  *»«a«ntaln  the  security  of   the  bill  of  sale 
^|^«*i  tad  if  M  does  not  come  under  tbe  head  of 
■"*^aici,  it  cornea  under  tbe  head  of  defeaaanoe, 
?f  "  ^  %bt  of  realisation.     It  does  not  seem  to  me 
^y  itipnUtion  introduced  into  the  bill  of  aale  can 
•"■•4  to  be  an  unfair  atipulation,  or  a  atipalation 
iZ?i*^  aneb  aa abould  be  deemed, or  may   be 
rf.»L-""^  ^  ^  itt  thorough  accordance  with  the 
^T*l**isb8tantially  in  the  form  of  tbe  achedule 
■T^7*«»*»tnte. 


uaa  iPfMur'^*'  of  opinion  that  the  county  court  judge 
^^jj*li  ttd  tberefore  I  anppoae  the  matter  muat  go 
***«»  to  b«  tried  npon  the  merita. 

^  L  Sam,  j.—x  am  of  the  aame  opinion,    I  quite 


agree  with  my  brother  Day,  and  I  only  wish  to  point 
out  that  the  law,  as  I  understand  it,  applicable  to  bills 
of  sale  under  this  statute  is  laid  down  by  the  present 
Master  of  the  Bolls  in  ZMtrtIa  v.  Burtnn^  and  recapitulated 
by  him  in  MdviUe  v.  Stringer,    There  he  says  as  fol- 
lows:— "Section   9  was  expressly  for  the  purpose  of 
carrying  out  the  principle  I  have  enunciated  ;  and  in 
DavU  V.  Burton  I  said  that  section  muat  mean  that 
every  Mil  of  aale  shall  be  substantiaUy  like— I  did  not 
say  shall  be  word  for  word  the  same,  but  substantiaUy 
like — the  form  in  the  schedule,  nothing  substantial  must 
be   subtracted  from   it,  and  nothing  actually  inoon* 
sistent  must  be  added  to  it."    That  I  believe  to  be  a. 
governing  phrase.    How  oomes  the  question  whether 
anything  haa  been  substantially  subtracted,   or  any- 
thing aotoally  inconsistent  with  the  form   has  been 
added,  to  it.    Mr.  Jelf  was  quite  right  in  pointing  out 
that  the  point  I  took  was   bad,   namely,   that    no- 
thing was  said  in  the  schedule  about  selling.     Nothing 
is  said  in  so  many  worda  in  tbe  statute  itself  about 
selling,  but  when  we  come  to  read  the  13th  section, 
which  says,  "  All  peraonal  chattela  aeized  or  of  which 
poaaession  ia  taken  after  the  commencement  of  this  Act, 
under  or  by  rirtue  of  any  bill  of  sale,     .    .    .    shall 
Remain  on  the  premises  where  they  were  so  seized  or  so 
taken  possession  of,  and  shall  not  be  removed  or  sold 
until  after  the  expiration  of  five  dear  days  ftom  the  day 
they  were  so  seized  or  so  taken  possession  of,"  it  is 
quite  clear  the  Legialature  never  dreamt  of  anyone 
doubting  that  the  holder  of  a  bill  of  aale  could  not  aeize 
and  aell,  but  curioualy  enough  left  it  out,  and  to  make 
the  thing  ahipshape  it  ought  to  have  been  put  in.    What 
does  the  schedule  say  P    That  terms  may  be  inserted 
"  as  to  inauranoe,  payment  of  rent,  or  otherwiae  whioh 
the  partiea  may  agree  to  for  the  maintenance  or  de- 
feaaanoe of   the  aeourity."    I  can  well  see  what  the 
draftsman  had  in  his  mind  when  he  put  that  in ;  ho 
meant  by  defeasance,  getting  rid  of  the  security  and 
making  it  no  longer  an  operative  instrument,  and  the 
only  way  that  can  be  done  is  by  the  grantee  of  the  bill 
of  fale  realizing  and  putting  the  money  into  his  pocket. 
That  is  how  I  read  that  term.    The  points  taken  by  the 
defendant  I  need  not  recapitulate,  because  they  have 
been  dealt  with  by  my  brother  Day.    I  should  say  as  to 
replacing,  it  was  clearly  maintenance ;  and  as  to  aelling^ 
it  ia  anthorized  clearly  by  the  Billa  of  Sale  Act ;  and  the 
other  terma  here  about  paying  out  diatreaaea  and  execu- 
tions and  paying  for  removal,  warehousing,  and  so  on,  are 
incident  to  the  selling  for  the  reslization  of  the  security,  if 
not  for  maintenance,  as  pointed  out  by  my  brother  Day. 
Tberefore,  speaking  for  myself,  I  can  sea  that  nothing 
substantial  has  been  subtracted,  or  anything  actually 
inconsistent  has  been  added,  to  the  bill  of  sale,  which  I 
think  is  a  good  one,  so  far  as  it  goes. 

RdU  ahiolute  for  new  trial ;  costs  to  hs  cosis  in  eawe* 

Solicitors  for  the  appellants,  G,  J.  df  P.  Vanderpump, 

Solicitor  for  the  respondent,  B,  E.  Greenfield. 
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BwB  OouitT. 


Bbo.  v.  Jubticbb  07  YomuHniB.— Ex  parts  Dtbr. 


High  Gouri. 


Q.  B.  IHt.  (Day  md  A.  L.  SmlKli,  JJ.)  Hof.  5. 

SiB0»  V»  JUBZEGBS  0?  7oXJUUIiJ£B. 

jEz  parU  QxLL,  («.)! 

Mnclainiiv— cTtMffcea  of  the  peace — Etidmce  i^Vfife  of 
0ne  efmder  in  favour  of  another  offender — ExdueUm 
9fadmii$ihle  evidence* 

TJieeourt  vnU  not  dired  a  mandaDUs  to  ieeue  to  eona- 

pei  jntUcee  of  the  peace  to  hear  and  determine  a  eaee 

em  which  they  have  aJ/ready  adfudieated^  but  in  heariny 

wJWeA  they,  through  ignorance  of  laWf  refueed  to  Uden 

i^  evidence  properly  cidmieeible, 

Thie  was  an  ex  parte  i^filicatioii  for  a  mandamue  to 
ibe  Justices  of  the  West  Biding  of  Torkshire  to  hear 
and  datflcmine  the  case  of  one  Sarah  Gill,  who  had  been 
ccBTictedy  together  with  her  son,  of  malidons  injury  to 
property*  ^ey  were  charged  seyerally,  not  jointly. 
Hie  case  of  the  son  was  called  on  first;  he  pleaded 
guilty.  While  the  case  against  the  mother  was  being 
heard,  the  wife  of  the  son  wished  to  giTC  eridenoe  in 
behalf  of  her  mother-in-law,  but  the  jostioes  refused 
to  allow  her,  on  the  ground  that  she  was  not  a.oom- 
fMtent  witness. 

T.  W.  Ohitty.-^U  the  mother  and  son  had  been  jointly 
charged,  the  son's  wife  could  haTe  giTen  oTidence  on 
behalf  of  neither  ;  but  as  they  were  charged  severally, 
the  wife,  After  the  couYiotion  of  her  husband,  was  a 
competent  witness  for  the  mother.  It  has  been  doubted 
whetiier  this  court  would  grant  a  mandamu$  to  justices 
to  hear  and  determine  a  case  when,  in  fact,  they  have 
heard  it,  and  oonvioted.  In  B.  t.  Juslicee  of  Carnarvon^. 
4  B.  Jb  Aid,  86,  where  evidenoe  in  reply  had  been  ten- 
dered and  refused  by  justices  in  quarter  sessions,  a 
mandafMiB  was  refused,  becauae  the  Oourt  of  King's 
Bench  has  no  power  to  review  the  judgment  of  quarter 
sessions  except  on  a  case  sent  up  for  its  considera- 
tion. This,  however,  should  be  an  authority  in  our 
favour,  as  Holroyd,  J.,  expressly  said  that,  if  it  bad 
appeared  that  the  sessions  had  heard  one  side  and  had 
altogether  refused  to  hear  the  other,  he  would  have 
thought  it  the  same  as  if  the  case  had  not  been  heard 
at  all,  and  he  would  then  have  been  of  opinion  that  a 
mandamus  ousht  to  issue.  In  £ex  v.  Jueitieee  of 
Worceettr,  1  Chit.  649,  it  is  admitted  that  in  certain 
cases  a  mandamue  might  lie  to  seasions  to  admit  evidence. 
There  is  no  appeal  in  the  present  case,  as  the  fine  was 
«n]y  £li  tL  mandamus  wovSd  be  our  only  remedy. 

Bat,  J.— We  must  lefise  your  iq^ipUoation. 

A.  L.  fiifixB,  J.— I  know  of  no  case  where  a  mandamue 
to  justices  to  hear  and  detetmina  has  been  granted  on 
the  ground  that  they  had  not  heard  all  the  evidenoe  in 
m  case  before  them. 

AppHeaiien  refused. 

Bolicitora,  BeU,  Brodridk,  <ft  Gray. 

{b,)  Beported  by  Sir  Shrrbton  Baxrr,  Barrister-at-Law. 


IN  BANEBUPTCT. 


Q.  B.  Div.  (Gave,  J.) 


Oct.  27. 


JSx  parte  Dim. 
In  re  Taxlosbu  (a.) 


Banhruf^cy^  Order  and  diepoeiti^m — Ouriom  in  hof 
trade—Bankruptcy  Act,  1883  (46  db  47  Vict.  c.  53),  i. 
44,  subsection  Z. 

There  is  a  cuttom  inihehop  trade  thai  when  hop  an 
purchased  from  a  merchant  and  nai  immeSiMf 
delivered  to  tTie  customer  they  remcnn  in  the  merchaHfi 
warehouse  to  the  cuetomer*e  order.  On  the  hemhntptty 
of  the  merchant,  hops  in  his  warehouse^  puirchaeei  am 
so  left  to  a  cvetomer's  order,  are  not  in  the  order  etnd  lb* 
position  of  the  bankrupt^  hut  must  he  delivered  up  i»tft 

customer.  ' 

I 

Motion  on  behalf  of  J.  T.  Dyer,  maltatar,  for  an  otte* 
dedaring  that  nine  podkate  of  hope  in  tbe  warehonie  di 
the  debtor  at  the  date  of  his  bankraptoy,  whieh  Ul: 
been  taken  possession  of  by  the  trustee,  were  the  prM^.' 
erty  of  the  applicant,  and  that  the  tniatee  might*': 
ordered  to  deliver  them  up  to  Um. 

In  October,  1884,  the  appUoanl  purokased  firaai  iki 
debtor,  J.  F.  Taylor,  who  was  a  hop  and  need  menbs^i 
carrying  on  business  in  Borough  Higk-stnet,  8avlk» 
wark,  eleven  pockets  of  hope.    Two  of  these  podaflh 
were  delivered  to  the  applicant,  and  thm  reaaaining  vM^ 
were  left  to  his  order  in  the  warehonse  of  the  dsktafr 
The  hops  were  paid  for  by  Wll  dated  October  18,  188^ 
for  the  sum  of  £111,  which  waa  duly  met  act  matmilr*  > 
The  debtor  filed  his  petition  in  this  oooft  in  Jaausif 
last,  when  the  nine  pockets  of  hope  atill  remained  iaU* 
warehouse,  and  on  the  18th  of  Febraary  he  waa  adji^ 
cated  a  bankrupt     The  offloial  reoeiver,  and  sohie* 
quently  the  trustee,  took  possession  of  the  hops,  bn^  * 
the  ap^oant  claimed  them,  tdiey  were  not  sold. 

F.  Cooper  WiUie,  for  the  applicant.— The  goods  w«rt 
not  in  the  order  and  disposition  of  the  bankrupt  wim 
section  44,  sub-section  3,  of  the  Bankruptey  Ad,  2W% 
because  there  is  a  custom  in  the  hop  trade  ^^.^? 
hops  are  purchased  from  a  merchant  and  not  ImaM^W 
delivered  to  the  customer,  they  remain  in  the  wa**'**'* 
of  the  merchant  to  the  customer's  order,  and  ve  » 
entered  in  the  merchant's  books.  ^^ 

He  called  three  witnesses  of  experience  in  the  hop  trm 
members  of  the  Hop  Exchange,  who  gave  evidenoe  ^^^ 
custom  existed,  was  well  known  and  universal,  and  oneoc 
them  added  that  the  custom  was  so  well  known  thatno  ob< 
dealing  with  a  hop  merchant  would  expect  that  all  W 
in  his  warehouse  were  his  property ;  that  as  a  rsiei 
waiting  order  book  is  kept,  and  that  rent  is  "<»f ^ri 
oharged  after  fourteen  days,  but  not  to  the  laigc  l^^ 


8.  Woolf.  for  the  trustee,  did  not  caU  any  efidenoa. 
but  submHted  that  the  custom  had  not  been  ^v«fl. 

Cavr,  J.— I  think  the  custom  has  been  ••*•  ^ 
especially  when  the  last  witness  goes  on  to  ■^JJJlJJ 
one  would  suppose  that  all  the  goods  in  a  ■*?P*L 
warehouse  belonged  to  him,  and  therefore  no  one  »  w- 
senses  would  give  credit  to  the  merchant  on  ^JV^I 
position  that  the  goods  in  his  custody  nuossssffly  ^^T^ 
to  him;  therefore  they  were  not  in  the  orf^  Jj""^ 
position  of  the  bankrupt  at  the  time  of  the  baakr«p«<7' 

Motion  alhnoed^  with  oosts. 

SoUdtora  for  the  applicant,  MeredOh  t  Oo. 

SolidtoYB  for  the  trustee,  Oobum  ^  Toung. 

(a.)  Beported  by  J.  Gbrird  Liiko,  K«q.,  BJlrri•t«r••^ 
Law. 
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ttmea  ef  Appeal. 


Txom  Gbao.  DiT« 


No?.  31,  28. 


Wktret 


[iKtaktl 


^  r^  Meebb. 

£lLFQB3>  «.   BlASBT.   (0.) 

JPW— CsfifiriieiMm — fibsoneraitbn  of  personatty  from 
^M—FaSwrt  of  lequett — Right  to  exoneraUon  a* 
ofMuf  Tid  or  peraonal  eitate. 

Wkn  •  taUkr  Immiheo  pononaUy  and  eoooneratei 
4i/hK^fajfmeid  of  ddU  and  logaeieo  which  7m  eharges 
0mfmiedak,and,  in  the  event  of  thai  heing  ineuffleient, 
0m  etier  penonaliyf  if  the  heguegt  lapeee  or  faUe 
miv  ike  IfofiimiM  Ad^  it  i$  no  Unger  to  be  exonerated 
ike  dehti  and  hgaefee  either  out  of  the  real  eetate 
\  of  the  other  pereonaUy. 

V.  Gfoombiidge,  4  Madd,    495,  501,  over' 
one  point, 

apart  of  a  reaiduary  heque^  which  ha$  leen 

d  from  payment  of  dehte  and  Ugaeiee  faxle 

U«  Marimain  Act,  that  part  doee  not  become 

haUe  for  the  debts  and  legacie$t  but  eon" 

Uurdo  rateally  with  the  remaining  reHdue. 

A  «JB  oMUUned  a  deviee  of  freehoUU  to  exeeutore  by 

mmovfontruMt  to m2/,  and  out  of  the  proceede  to  pay 

ike  dmt  ani  legacies  thereby  bequeathed^  and  divide  the 

mrpims  itfamf)  among  certain  persons.     Then  followed 

u  Hredtim  to  the  trustees  to  seU  certain  ground^rents, 

mtif  im  the  evmt  of  the  proceeds  of  the  freeholds  being 

Umj/kient  to  pay  the  debts  and  legacies,  to  apply  so 

wkA  of  the  proceeds  of  the  eale  of  the  ground-rents  as 

skeUd  be  smJUient  for  that  purpose,  and  divide  the 

^mirjha  among  certain  other  persons.    Then  followed  a 

wwdttarji  gifl  of  personalty  to  the  executors  by  name 

Uffomfri^  to  caU  in  and  convert  the  same,  and,  after 

yn/ymsskef  fkeespenses  of  such  calling  in  and  conver^ 

ssem^io^kmifossissed  of  the  money  to  arise  therefrom 

qmi  eofew  Intjte. 

Mfld,  that  ikere  was  shoion  in  tJie  will  a  sufficient 
iadioaiim  of  nstention  to  exonerate  the  personal  estate 
from  paymeat  of  the  debts  and  legacies,  and  that  they 
were  primarily  chargeable  on  the  freeholds,  and  next  on 
ike  uasekeid  ground-rente, 

Deeiaien  of  Bacoo,  Y.C.  {reported  33  W,  R.  680»  29 
Ck.  D.  145),  varied. 

Ippetl  i!roin  a  dedaion  of  Bacon,  Y.O.  (reported  33 
W.  B.  630,  29  Ch.  D.  145). 

Tbe  totetriz,  Soaannah  Meere,  bj  her  will,  after 

appofaiyDg  W.  Kflfoxd  and  W.  Betteridge  her  ezecator», 

defited  to  them  hy  name,  their  heirs,  executors,  and 

adniBistratora,  her  freehold  hoose  in  Ohertsey  and  all 

other  her  real  estate,  upon  trust  that  they  shoidd  sell  it, 

and  thould  **  out  of  the  moneys  to  arise  from  such  sale 

yKj  oy  funeral  and  testamentary  expenses  and  debts, 

Vgadct,  and  dnMea  payable  thereon,  bequeathed  by  this 

Kj  vfU,"  and  divide  the  surplus  (if  any)  among  the 

Mdnn  of  Henry  Weston,  jun.    Then  followed  several 

ymataarj  and  spedfle  bequests,  to  be  paid  free  of  duty. 

thcB  the  testatrix  directed    her  trustees  to  sell  her 

IMBi-reBta  on  certain  houses  in  London,  and  apply 

^inceeds  in  the  following  manner — vik.,  if  the  money 

teniMfnm  the  sale  of  the  house  at  Ghertsey  should  be 

^*<>BeMBt  to  pay  her  debts,  funeral    expenses,  and 

IcgMki,  tteu  to  apply  so  much  of  the  proceeds  of  the 

ideflC  tike  gmnnd- rents  as  should  be  sufficient  for  that 

PVpOK,  sad  divide  the  surplus  among  the  children  of 

H(B7  Wccton,  sen. ;  but  if  uo  part  of  the  proceeds  was 

rrgoncd  /or  payment  of  the  debts,  funeral  expenses,  and 

Itgtdef,  then  to  divide  the  whole  proceeds  among  those 

(<**)  Reported  bj  H.  F.  Axbdboz,  Esq.,  Barrister-at- 
Law. 


children.  The  will  proceeded  :  **  I  give  and  bequeath  to 
the  said  W.  Eilford  and  W.  Betteridge,  their  executors 
and  administrators,  all  my  personal  estate,  whatsoever 
and  wheresoever,  upon  trust  to  call  in  and  convert  into 
money  such  part  thereof  as  shall  not  consist  of  money. 
And  I  declare  »that  the  said  W.  Kilford  and  W. 
Betteridge,  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  shall,  afterpayment 
of  the  expenses  of  such  calling  in  and  conversion,  stand 
possessed  of  the  money  to  arise  from  such  calling  in  and 
conversion  into  money,  and  of  the  money  of  which  I  shall 
be  possessed  at  the  time  of  my  death,  upon  trust  to  pay 
over  the  same  to  the  churchwardens  for  the  time  being 
of  the  parish  of  Ohertsey,  upon  trust  to  invest  the  same" 
as  therein  mentioned,  and  apply  the  income  for  the 
benefit  of  the  deserving  poor  of  Ohertsey  as  therein 
mentioned. 

The  ground-rents  in  question  consisted  of  leaseholds, 
and  in  the  personal  estate  was  included  a  sum  of  £700 
secured  on  mortgage  of  freehold  property,  the  bequest  of 
which  to  the  parish  of  Ohertsey  was  void  under  the 
Mortmain  Act,  and,  there  being  no  next  of  kin,  this 
passed  to  the  brown.  It  appeared  also  that  the  testatrix's 
real  estate  and  leaseholds  were  insufficient  to  satisfy  the 
debts,  funeral  and  testamentary  expenses,  legacies,  and 
duties.  An  originating  summons  had  been  teien  out  by 
the  executors  to  ascertain  out  of  what  portions  of  the 
estate  the  debts,  ftc,  and  legacies  ought  to  be  paid. 

Bacon,  Y.O.,  decided  that  the  impure  personalty, 
which  had  passed  to  the  Grown,  must  first  be  resorted 
to  for  such  payment ;  next,  the  freeholds  for  the  purpose 
of  exonerating  the  pure  personalty  ;  and  lastly,  in  the 
event  of  there  being  any  deficiency,  the  leaseholds. 

The  Grown  appealed. 

Stirliugjotthe  appellant. »The  share  of  the  personalty 
which  has  lapsed  is  liable  to  a  proportionate  part  only  of 
the  debts,  &c.,  just  as  if  the  gift  bad  taken  effect: 
Eyre  v.  Marsden^  4  My.  k  Or.  231,  245,  246.  [He  was 
stopped  on  this  point.] 

Hemming,  Q,0.,  and  BramweU  Davis,  for  the  church* 
wardens  of  Ohertsey. — As  against  the  devisees  of  the 
real  estate,  we  contend  that  the  effect  of  the  will  is  to 
charge  the  debts,  &o.,  on  the  real  estate,  and  on  the 
leaseholds  in  exoneration  of  the  pure  personalty  which 
comes  to  us  ;  but,  as  to  the  impure  personalty  which  hat 
lapsed,  if  the  court  holds  ft  ia  only  to  be  charged 
rateably  with  the  pure  personalty,  it  is,  at  any  rate,  not 
entitled  to  the  benefit  of  the  exoneration,  either  out  of 
the  freeholds  or  leaseholds. 

They  referred  to  2  Jarm.,  4th  ed. ;  Jones  v.  Bruce,  11 
Sim.  221;  Oreene  v.  Greene,  4  Madd.  148;  Oollis  v. 
Robins,  1  Be  G.  &  Sm.  131. 

The  OovBT  inquired  whether  the  Grown  made  any 
claim  to  exoneration  out  of  the  proceeds  of  sale  of  the 
leaseholds. 

Stirling.-^Yee;  and  the  order  is  wrong  also  in  that 
respect.  The  gift  of  the  impure  personalty  having 
lapsed  to  the  Grown  by  reason  of  the  Mortmain  Act, 
I  admit  the  Grown  is  not  entitled  to  be  exonerated 
against  the  debts,  &c.,  out  of  the  real  estate :  Waring 
V.  Ward,  5  Yes.  670;  but  the  leaseholds  remain  primarily 
liable,  for  the  rule  that,  where  a  bequest  fails,  the  ex- 
oneration fails  also  {Dacre  v.  Pairickson,  8  W.  B.  597, 
1  Dr.  &  Sm.  182)  only  operates  where  the  exoneration 
is  to  be  out  of  real  estate,  and  not  where  it  is  out  of 
other  personalty:  Browne  v.  Oroomhridge,  4  Madd. 
495,  501,  where  there  was  a  specific  bequest  charged 
with  debts,  Ac,  followed  by  a  residuary  gift  which 
failed,  and  it  was  held,  nevertheless,  that  the  specific 
bequest  continued  chargeable,  and  Waring  v.  Ward  was 
distinguished  as  being  the  case  of  a  devisee  of  real 
estate,  who  was  entitled  to  the  aid  of  the  personal 
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estate.  [Fkt,  L. J.-«0&  the  Tiew  that  exoneration  is  for 
the  benefit  of  the  person  in  whose  favour  it  is  directed, 
there  seems  no  reason  for  the  diatinction  between  realty 
and  personalty.]  The  oonrt  used  to  lean  in  favour  of 
the  heir 

MiUaff  Q,0.,  and  8mn/m  Sady^  for  the  devisees  of 
the  real  estate,  and  also  for  the  legatees  of  the  proceeds 
of  sale  of  the  ground-rents.— -There  is  no  sufficient 
indication  of  intention  in  the  will  that  the  personalty 
should  be  exonerated  from  the  legal  liability  for  debts  : 
BooUe  V.  Blunddl,  1  Mer.  198 ;  Brummd  v.  Frothero^ 
3  Yes.  Ill ;  HarOey  v.  Hwrle,  5  Yes.  540;  AUridgt  v. 
Lord  WailBoourt,  1  Ball  &  B.  318.  As  to  the  Crown's 
contention  as  against  the  leasehoidt»  in  Brown  v.  Groom' 
"bridge  the  qacetion  of  the  bequest  was  not  considered, 
the  decision  was  only  as  to  the  f  and  primarily  liable,  and 
is  so  explained  in  the  marginal  note,  [LnmLiT,  L.J. — 
For  what  purpose,  then,  was  Waring  v.  Ward  cited  P] 

Stirling^  in  reply,  referred  to  Michell  v.  Michelle  5 
Madd.  69;  Well  v.  Dt  Beauvoiiin,  11  W.  B.  132,  31 
Beav.  673. 

LfftUtton  €huhb,  for  the  trustees  and  executors. 

Lord  Halsbubt,  0. — ^In  this  case  the  court  is  perform- 
ing a  fnnotion  which  has  been  performed  with  great 
difficulty  and  varying  success  for  some  centuriee— that 
is,  to  ascertain  from  a  variety  of  dliSerent  words  the 
intention  of  a  testator.  We  are  met  in  this  particular 
case  by  the  artificial  and  arbitrary  rule  that  words  which 
would  primarily  have  the  effect  of  producing  a  certain 
result  are  not  to  have  that  operation  on  one's  mind.  I 
should  have  thought,  if  the  matter  had  been  res 
irUegra,  that  when  a  testator  has  said  that  all  debts,  fta, 
are  to  be  paid  out  of  his  real  estate,  he  means  what  he 
says — that  is  to  say,  that  not  only  the  real  estate  is  to 
onerated,  but  the  personal  estate  exonerated.  Whether 
such  is  a  reasonable  view  or  not  it  fs  not  competent  for 
me  to  consider,  because  the  matter  has  passed  beyond 
that  stage,  and  I  am  precluded  by  authority,  and  am 
bound  to  find  in  another  part  of  the  will  words  showing 
an  intention  to  exonerate  the  personal  estate.  I 
was  for  some  time  in  doubt  what  was  the  true  solution 
of  the  question  on  this  will.  The  rule  has  been  stated 
by  Lord  Eldon  as  having  been  laid  down  so  strongly 
that  you  must  have  an  irresistible  inference  that  the 
testator  intended  to  exonerate  the  personalty ;  and  again^ 
that  the  implication  must  be  such  that  the  judge  cannot 
suppose  the  contrary  intended.  I  should  have  thought 
that  when  the  question  is  what  intention  is  to  be 
gathered  from  an  instrument  which  you  hold  in  joar 
hand  and  read,  the  only  question  to  be  considered  is 
whether  you  are  reasonably  satisfied,  as  the  court  ought 
to  be  in  the  case  of  every  instrument,  that  the  intention 
relied  on  was  the  real  intention  of  the  author  of  the 
instrument.  By  the  authorities  I  am  placed  in  this 
position :  I  am  not  to  use  the  reason  I  possess  in  looking 
at  the  words  which  charge  the  real  estate,  but  I  must  go 
farther  and  see  if  there  are  other  words  which  exhibit 
beyond  reasonable  doubt  an  intention  that  the  personalty 
is  to  be  exonerated.  For  some  time  I  thought  that 
the  will  in  this  case  had  fallen  short  of  showing  such  an 
intention.  But  my  attention  has  been  called  to  that 
part  of  the  will  which  directs  the  sale  of  the  ground- 
rents,  and  application  of  the  proceeds  in  payment  of  the 
debts,  &c.,  if  the  realty  proved  insufficient. 

Now  we  must  apply  the  test  suggested  by  Knight 
Bruce,  Y.O.,  in  Collii  v.  Rohina,  when  quoting  the 
language  of  the  Lord  Ohaacellor,  that  we  must  presume 
a  testator  cognizant  of  the  rule  of  law,  and  that  if  be  knew 
the  law  at  all,  he  must  have  known  that  he  could  not 
exonerate  the  personal  estate  from  the  burden  of  his 
debts  unless  he  had  so  expressed  himself  as  to  lead  the 
court  to  the  fair  oondasion,  from  the  language  which  he 


used,  that  such  was  the  intention  which  he 
express.  And  when  I  find  an  expreaa  provision  wft 
becomes  insensible  if  the  personalty  is  not  intended 
be  exonerated,  I  tliink  there  is  enongh  in  this  wQ 
bring  it  within  the  rule,  and  I  therefore  assume  ths^ 
testatrix  did  intend  the  personal^  to  be  exonerated. 
This  brings  me  to  the  point  whioli  was  ao  ingenioi 
urged  by  Mr.  StirUng.  And  I  must  admit  that  I 
see  how  the  case  cited  by  him  of  Broume  v.  Groomhi^ 


could  have  been  decided  as  it  was,  unleea  the  argad 
now  urged  by  him  was  then  before  the  oonrt  Bof 
case  does  not  say  so^  nor  has  it  paaaad  aa  yet  into  s^ 
state  of  authority  as  to  prednde  the  ooort  from 
to  iiUet  f  rein  it.  The  reason  of  the  diatinctioa 
realty  and  personalty  is  not  apparent.  It  is  admittsd 
if  the  gifty  m  favour  of  which  the  real  estate  is 
exoneration  of  the  personalty,  f^ila,  the  benefit  of 
tion  fails  also.  Why  should  not  the  aame  rule  apply  ti{ 
sonalty  which  is  so  onerated  f  I  oan  aee  no  reasoa 
it  should  not ;  and  as  the  case  relied  on  against  that 
— though  I  cannot  deny  the  point  app^afs  to  havs 
raised  in  it— yet  is  one  which  has  not  been  W 
whilst  the  text*books  are  silent  as  to  any  such 
tion,  and,  so  far  as  I  know,  the  proposition  has 
been  discussed,  I  am  not  myself  diapoaed  to  aay  ' 
unreasonable  and  unjust  rule  is  to  preyail 
point  may  once  have  been  so  decided  on  a  _ 
will.  We  are  therefore  of  opinion  tliat  the  rols 
prevails  as  to  realty  must  be  extended  to  personal 
The  result,  therefore^  is,  that  the  debts,  to^  m 
apportioned  between  the  pure  and  impure 
estate,  including  the  leaseholds— that  is,  ^ou  mask 
apply  the  real  estate,  and  then  the  leasieholcMf  ^ 
oneratlon  of  the  pure  personalty,  and  the  Ort>va| 
entitled  to  the  Impure  personalty,  leas  the  propoi 
the  charges  which  may  be  attributable  to  it.  Tbe 
must  be  varied  accordingly. 

LnmiBT,  L.J. — ^In  considering  this  question  we 
start  with  this,  that  we  are  not  at  liberty  to  trest 
charge  on  realty  as  of  itself  enough  to  exoneTsts '^ 
personalty,  but  we  must  find  some  other  indioatioo ' 
such  was  the  testatrix's  intention.  Now,  are  there  i 
of  any  such  intention  ?  I  confess  that,  having  looki 
at  the  will  carefully,  I  do  not  see  how  to  giwe  eSsd  U 
all  its  provisions  unless  there  be  such  aa  intentifli* 
How  can  we  otherwise  work  the  clause  which  chtff^ 
the  ground-rents  in  aid  of  the  realty  F  The  oiV 
rational  method  of  giving  effect  to  the  whole  will  ii  ^ 
hold  that  the  testatrix  did  intend  the  personalty  to  br 
exonerated.  It  follows  that  the  debts,  &c,  mast  H 
apportioned  between  the  pure  and  impure  personsllg 
and  the  pure  personalty  is  entitled  to  be  exonerated  m 
of  the  freeholds  and  leaseholds.  But  the  gift  of  i»pV^ 
personalty  havhig  faQed  under  the  Mortmain  Act,  lt» 
admitted  that  the  Crown  is  not  entitled  to  have  m 
debts,  &c.,  attributable  thereto  exonerated  oat  of  IV 
freeholds.  But,  as  to  the  leaseholds,  Mr.  Stirling^ 
referred  to  the  case  of  Browne  *i.  Qrwmibridge  as  deci- 
sive in  favour  of  his  view.  His  argument  was  ins^^"** 
and  I  am  impressed  by  it  \  bat  I  cannot  perceive  tk* 
principle  of  tbe  decision,  or  why  we  are  to  draw  sny 
distinction  between  realty  and  penonalty  for  soob  « 
purpose.  I  do  not  think  tbe  case  can  be  treated  ei 
part  of  the  law  of  tbe  land.  The  order  of  tbe  l^ 
Chancellor  is  therefoie  right. 

Pet,  L.J.— I  cannot  agree  with  the  conolosion  of 
Bacon,  V.O.,  on  the  construction  of  this  will.  The  raw 
ie  plain  that,  to  exonerate  the  personal  estate,  we  mw 
find  words,  not  only  onerating  the  real,  but  exoner«- 
ing  the  personal.  It  is  not  necessary  to  find  e^qpre" 
words  ;  a  plain  and  necessary  inference  is  •o®"^^,  ? J 
here  the  testatrix  has  charged  the  realty  ^^ 
funeral  and  testamentary  expenses  and  debts,  ^l 
is  not  enough  by  itself.    Then  she  goes  on  to  diww  »» 
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CouBis  tar  AmiL 


Ih  bb  Mssbr. — ^Iv  Bs  HiinnBo. 


Oqitbt  of  Afpbal. 


k  %o  tAtelMMhold  pnpeity,  and  thtnoat  pay 

.    ™*^  ^  ^  tlio**  ohaffet  as  her  zeal  eatate  was 

,  ^amflktaittopir.  t<ook!ng  at  that  diieotion,  there  are 

two  i&tflniiHn  Urn  whieh  may  be  adopted.    If  we 

nvpoaaftepamlaitato  not  to  be  exempt^butto  remain 

^A^nlBMytnidforthe payment  of  these  liabUities,  then 

HhalmMhuHi,  being  put  of  the  personal  estate,  wonld  be 

aO^^aaM  Mon  nooiune  is  had  to  the  real  estate, 

^■AttnfoR le  dMmld  have  a  charge  in  aid  of  the 

t^Mimfand  which  has  been  exhausted  before  we 

iNMlli  On  the  other  view — ^tte.,  that  the  person- 

^^ylMtottttonastedand  the  realty  made  the  prl- 

2^Mnd-tte  ehuge  on  the  leaseholds  in  aid  of 

"^  ArtflMi  ii  iate%Ible.    That  is  enough,  to  my 

r  tnho9  tb0  iotention  to  ezonefate  the  personal 

'  Atf  Iftst  finr  is,  I  think,  oonflrmed  by  the  gift 

r  aiiaoptPiB,  ss  trastooa,  of  all  her  personal  estatsi 

k« direetioB  to  m11  it,  and  out  of  the  piooeeda  to 

flo^eaiiB  o(  sailing  in  and  conversinn.    The 

la  dsDt  as  to  their  paying  thereont  anything 

That  ii  a  slight  ciianmetaaae,  but  it  goes  to  oon- 


ktesesond  point,  Iconeedethat  the  general  rale 
^is,  aaiiid  down  Iqr  Eindeialey,  Y.a,  in  Bwart  t. 
**Ma«ai  f(dIovB:— "It  is  a  general  rule,  in  the 
I  si  iqj  ezprsssioB  of  intention  to  the  contrary, 
tSaMstorobaiges  real  estate  with  payment  of 
fekcmiiitioB  of  his  personal  estate,  and  bequeaths 
»pMail  Mtsto  to  particular  individuals,  he  is  held 
,  tvhiitftitsidid  to  esmerate  hia  peraonal  estate  for  the 

teJ  mi^  nij  of  those  legatees  ;  and,  therefore,  if  the 
*  of  tfas  personal  estate  fails,  whether  by  the 
of  ths  Isg^  in  the  lifetime  of  the  testator,  or 
I  ly  niMB  of  the  Statute  of  Mortmain,  so    that  the 
>t»WMlestrts  goes  to  other  persona  than  those  intended 
If  tte  tsititBr,  thoie  persons  are  not  entitled  to  the 
bmsftt  of  the  SDaeration*^ 

ne  ladgnnt  ia  that  partieular  omc  applied  only  to 

a  aonfiet  hitvicB  real  and  peraonal  estate ;  but,  in  my 

liiv,  U  k^  dswa  the  awre  general  principle,  that 

vtos  ^  ba^i  intended  by  the  ezoneratioa  fails, 

tte  aioaente  ImIs  also.    In  other  words,  the  right  to 

tta  bsaeit  0/  tte  asoneration  is  part  of  the  legacy  which 

lak    TluLi  principle,  to  my  mind,  applies  as  well  in 

Ike  sass  sf  psnonalty  as  in  that  of  realty,  and  it 

vsaU  he  noag,  on  the  doubtful  authority  of  a  case 

b  vhleh  fhs  pe^t  does  not  seem  to  haTe  been  clearly 

Mdsd,  Is  lay  down  tiiat  any  distinction  OBists  between 

pnoBsl  sod  real  estate  in  this  respect. 

Ap^  allowed,  and  the  order  varied  to  the  following 

sIhI;— The   debts,     funeral  and   testamentary    ex- 

fmtm,  Iq^aeies,  and  duties  (other  than  duty  in  respect 

«f  loidiie),  and  costs  to  be  apportioned  in  the  ratio  of 

ths  pare  peisonalty  to  the  impure  personalty  (including 

tts  leisdwids} ;  the  freehold  and  leasehold  estates  to  be 

tpiBed  in  eionerating  the   pure  personalty  from  the 

importioB  of  debts,    Ac.,  attributable    thereto;   the 

pnhh  of  Ohertwy  to  take  the  pure  personalty,  subject 

tsio  wmSi  e(  the  proportion  of  debts,  ftc,  as  aforesaid, 

titlMfnehtdd  and  leasehold  estates  were  insufficient  to 

■tfriy;  sad  the  Grown  to  take  the  impure  personalty, 

«b|«fc  to  ths  proportion  of  debts*   ftc,   attributable 


<teM aU  parties  out  of  the  estates. 
^d^Ktoiorthe  appellant,  Bare  Jt  Co, 
***m  for  the  respondents,  Btawnoni  A   Warrent 
*?f««  *  B*t«s»,  Ghertsey;    EUii,  Munday,  Jk 


From  Ohan.  Biv. 


Aug.  11 


In  re  ICAsimre.  (a.) 


AUaehmeni^Beeeiving  order — Arrei^  0/  debtor  hdwem 
dale  and  signing  of  order — Bankrupt^  Act,  1888,  s. 
9 -^  Bankruptcy  Bules,  1883,  r.  153;  Appendix^ 
forme  29  and  30. 

Under  sss^ton  9  of  the  Bankruptcy  Ad,  1883,  the 
efect  of  a  f  ses^vin^  otd/er  ie  to  proieot  m  debtor  from 
arretifrom  the  daie  of  the  recoMng  order  Mna  <pro- 
nauiiced,  aUbaugh  itiewd  perfeeted  until  later.  There^ 
fore^  a  debtor  who  had  been  arreeted  tmder  an  order  of 
the  Chancery  Divieian  made  after  the  reoeiviehg  order 
had  been  pronounced^  but  before  it  had  been  drawn  up 
and  signed  by  the  registrarf  although  he  had  by  his 
oouneel  submitted  to  the  order  of  aUaehmeHt  being 
made, 

Held,  eniiiled  to  be  dieoharged  from  emtody. 

Decision  of  Kay,  J.,  o^Zrmed. 

Appeal  from  a  decision  of  Kay,  J. 

W.  T.  Manning,  a  solicitor,  had  acted  as  parliamentary 
agent  for  the  Drii&eld  Water  Co.  in  procuring  a  private 
Act  of  Parliament,  and  had  received  sums  amounting  to 
£2,950  for  costs.  On  the  4th  of  July,  1884,  an  order  was 
made  by  consent  for  him  to  deliver  his  bill  for  taxation, 
and  for  payment  by  either  party  of  what  might  be 
certified  to  be  due  to  the  other  thereon.  The  bill  was 
accordingly  taxed,  and  the  result  showed  a  balanoe  of 
£1,138  168.  7d.  as  due  to  the  company.  Manning  having 
failed  to  pay  this  balanoe,  on  the  18th  of  June,  1885, 
the  company  obtained  on  motion  an  order  whereby,  after 
reciting  that  Manning  had  made  default  in  oomplylxig 
with  the  order  of  the  4th  of  July,  **  and  that  such  default 
was  a  default  made  by  him  as  a  solicitor  in  his  charaoter 
of  an  officer  of  the  court,  making  the  order  within  the 
meaning  of  the  Debtors  Act,  1869  ;  and  the  said  W.  T. 
Manning,  by  his  counsel  submitting  to  the  present 
order,"  and  admitting  the  amount  due,  it  was  ordered 
that  the  company  should  be  at  liberty  to  issue  an  attach- 
ment against  him  for  his  contempt  in  not  having  paid 
the  amount.  It  was  arranged  that  the  order  should  not 
be  drawn  up  if  £250  were  paid  within  a  week,  and  security 
given  for  the  balance.  Manning  having  made  default, 
after  the  week  had  expired  the  order  was  drawn  up,  and 
a  writ  of  attachment  issued,  and  on  the  23rd  ot  July, 
1885,  he  was  arrested. 

Before  the  18th  of  June,  however,  a  receiving 
order  in  bankruptcy  hod  been  made  against  Manning, 
which  was  dated  the  2nd  of  May,  1885,  but  was  not 
expressed  to  be  signed  by  the  registrar  until  the  S4th  of 
July. 

On  the  S7th  of  July,  Kay,  J.,  ordered  Manning  to  be 
discharged  from  custody,  on  the  ground  that  the  receiving 
order  had  been  **  made  '*  against  him  before  hie  arrest 
under  section  9  (1)  of  the  Bankruptcy  Act,  1883. 

l*he  company  now  moved  to  discharge  that  order. 

F.  C  WilliSf  tot  the  company. — Manning  consented 
to  the  order  for  attachment  whilst  knowing  of  the 
receiving  order,  and  therefore  cannot  complain  of  it 
A  debtor  is  not  protected  till  the  receiving  order  is 
perfected  Yxj  being  signed  and  gaaetted :  Bauktnptcy 
Act,  1883,  s.  13;  Bankruptcy  Boles,  1883,  r.  153; 
Appendix,  forms  28,  29,  30,  127.  [Ootton,  Ij.J.— The 
Act  does  not  say  the  order  shall  be  signed.  Seiotion  9  is 
imperative.] 

Buckley,  for  Manning.  —  It  was  unnecessary  for 
Manning  to  raise  the  point  until  the  order  was  enforced. 

Cotton,  L.J. — ^There  are  two  points  here,  and  I  will 
take  the  more  important  first.    It  is  said  Manning  was 

(a.)  Beported  by  H.   F.  Ambdroz,  Esq.,  Barrester.at- 
Law. 
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OouBT  07  Appui 


not  entitled  to  the  profaction  gi^en  him  by  ■ection  9  of 
the  Bankrnptoy  Act,  1888»  beoaose,  at  ibe  tine  be  waa 
attached,  the  receiTlDg  order  bad  not  been  aigned.  The 
order  had  been  pronounced  by  the  regietrar  on  the  2nd 
of  May  ;  but,  for  eome  reaaon,  it  was  not  signed  by  him 
till  the  S4th  of  July,  after  Mr.  ICanning  had  been 
arrested,  and,  therefore,  it  was  said  he  was  not  entitled 
to  be  protected.  That  simply  depends  on  the  oon- 
stmotion  to  be  put  on  section  9,  How,  that  section 
gives  the  court  no  discretion  in  the  matter,  and  we  must 
simply  give  effect  to  the  Act  of  Parliament  as  expressed. 
If  the  Act  is  so  drawn  that  it  does  not  say  that  certain 
things  are  to  be  done  which  ought  to  be  done,  then  the 
Legislature  must  amend  their  Act,  and  not  throw  it  upon 
the  Judges  to  put  a  construction  on  it  which  the  words 
will  not  bear.  The  terms  of  section  9  are  plain.  [His 
lordship  read  the  section,  and  continued :— ]  This 
section  puts  no  discretion  at  all  in  the  hands  of  the  court, 
save  where  the  debtor  is  entitled  to  protection,  so  that 
all  we  have  to  do  is  to  say  what  the  word  *'  thereafter  " 
means.  la  my  opinion  it  means  "  after  the  making  of 
the  receiving  order,"  although,  in  one  sense,  the  docu- 
ment, which  in  the  present  case  is  the  evidence  of  the 
order  pronounced,  was  not  perfected  till  the  24th  of  July, 
yet  the  receiving  order  pronounced  by  the  registrar  was 
made  on  the  2nd  of  May.  The  ** order"  within  the 
meaning  of  this  section  must  be  considered  as  having 
been  made  at  the  time  It  was  pronounced  by  the 
registrar — t.s.,  on  the  2nd  of  May.  It  may  be  there 
were  irregularities,  and  what  ought  to  have  been  done 
has  not  been  done ;  but  that  does  not  enable  us  to  depart 
from  the  dear  words  of  the  Act.  The  Act  says  that  after 
a  receiving  order  has  been  made  no  creditor  shall  have 
any  remedy  against  the  property  or  person  of  the  debtor. 
Here,  at  the  time  the  debtor  waa  attached,  there  was  a 
rec^ng  order  against  him.  %ow,  then,  can  we  say, 
A>9k{ng  at  the  words  of  the  Act^  that  Kay,  J.,  was  wrong 
xh  discharging  him  P 

The  only  other  point  to  consider  is  whether,  after 
an  order  of  attachment  expressed  to  have  been  made 
egaiqst  a  man  by  his  consent,  he  can  object  to 
the  mere  process  of  acting  on  that  order.  Now,  true, 
an  order  of  attachment  was  made  on  Mr.  Manning 
by  his  counsel  submitting  to  it.  That  was  an  improper 
roome  for  him  to  take  it  he  meant  to  raise  the  present 
question ;  but  we  cannot  say,  having  regard  to  the  terms 
of  the  Act)  that  he  Is  not  entitied  to  raise  that  question 
now.  I  am,  therefore,  cf  opinion  that  Kay,  J.,  was  right, 
but  in  consequence  of  what  was  done  we  give  Mr. 
Manning  no  coeta  of  thia  appeal. 

LnvDLBT,  L.J. — In  my  opinion  the  reo^ying  order  waa 
made  when  it  waa  made,  though  it  wai  not  put  into 
fhape  till  some  time  afterwarda.  The  aectfon  ia  expreas. 
The  order  having  been  made,  there  waa  no  legal  meana 
of  putting  Mr.  Manning  into  priaon.  He  haa,  n04luubt, 
embarraaaed  the  caae  by  aubmitting  to  the  order  of 
attachment ;  but,  putting  that  aa  high  aa  it  can  be  put, 
the  court  haa  no  power  at  all  in  such  a  case  aa  this  to 
send  a  man  to  jail,  even  if  he  is  willing  to  go.  In  my 
opinion,  therefore,  the  appeal  must  be  dismisaed,  bat 
without  coats. 

Appeal  dumiutd. 

Solicitors  for  the  appellaatSi  Ndmm  dl  Son. 

Sdicitora  for  the  respondents,  Xawronce,  Bakery  Jt 
Waldron. 


From  Chan.  Biv.  Aug.  6, 8,  | 

In  re  Thompsoh.  (a.) 

Sdlieitor-^Taxaiion^'Delivering  bill  euhfed  U  a  i 
dithn  a$  to  payment^Subetiiuiing  freeh  hOL 

A  eoUcitor^  when  tending  in  hie  hiU^  may  l%foj 
etipulcUe  that,  unUet  it  ie  paid  within  a  epedjiedti 
he  ie  to  h*.  at  liberty  to  withdraw  it  and  evMH 
another  hiU;  hut  if  the  hill  eo  tent  in  cantaine  any  i 
which  would  not  he  allowed  on  taxoHonf  and  wliek 
client  would  not  he  forced  to  pay^  it  i$  the  solicitor^  ti 
to  etaie  thie  to  hie  client, 

Decieion  of  Baoon,  Y.C,  revereed* 

Appeal  from  a  decision  of  Baoon,  V.O. 

Messrs.  Thompson  had  acted  as  oolicitofe  for  a  tfl 
trix  in  an  action  in  which  she  waa  the   defendant 
afterwards  for  her  executors. 

The  litigation  had  terminated   In  Norember,  11 
and  the  executors,  wishing  then  to  pass  their 
account  and  irind  up  the  estate,   applied  to 
Thompson  for  delivery  of  their  bill  of  costs.     Thii 
not  done  till  May,  1885,  when  another  firm  of  sollil 
who  were  then  acting  for  the  executors,  wrote  to  " 
Thompson  demanding  the  bill,  and  they,  on  the  6A 
May,  answered  thus :    "  In  accordance   irith  the  ■ 
urgent  request,  and  to  accommodate  the  exeontoif 
the  late  defendant  in  passhig  the  legacy  duty 
and  upon  the  understanding  come  to  between  yoa 
ourselves  on  the  80th  ult.,  we  have,  at  no  smsli  ioM 
▼enience,  hastened  these  bills  of  ooets  to  a  ooocluil 
and  now  beg  to  enclose  same  to  you  herewith.    Ws  I 
also  to  intimate  that  the  costs  of,  and  incident  to  enei 
the  bundles  of  papers  could  not,   in   the  short  tii 
which  haa  been  allowed  us,  be  iuolnded  in  these  i 
We  are,  however,  willing  to  accept   payment  of 
balance  of  these  bills— viz.,  £768  la.  6d.— in  fnU 
charge,  if  payment  of  that  amount  is  made  to  as  witU 
eight  days  from  this  date  ;  if  not,  we  reierve  to  oo 
selves  the  right  to  withdraw  the  aooompanyhig  bill 
and  deUver  others  which  will,  in  aU  probability  fbo'  f 
much    larger    balance  against  the    executors."   ^■ 
Inclosed  bills  which  amounted  to  upwards  of  I4,000|i 
were  not  signed  by  the  firm. 

The  £768  Is.  6d.  was  not  paid,  nor  were  the  hiUt. 
returned,  but  a  correspondence  followed  betwsfn  tN 
solicitors  as  to  what  the  further  charges  were. 

On  the  Uth  of  May  Messrs.  Thompson 
withdrew  the  bUls. 

On  the  19th  of  May  the  executors  obtained^^ 
common  order  to  tax  the  bills,  with  liberty  to  H6tfri| 
Thompson  to  send  in  further  bills  for  any  matteri  so^ 
included  in  the  bills  delivered. 

Messrs.  Thompson  then  moved  to  discharge  this  oider^ 
and  on  the  19th  of  June,  Baoon,  V.C,  dischargwi  tM 
order  for  taxation  of  the  19th  of  May,  and  direct^ 
Messrs.  Thompson  to  deliver  a  new  bill  of  oosts,  gini« 
the  usual  directions  as  to  taxation.  His  lordship  iras 
of  opinion  that  no  complete  biU  had  yet  been  deUfsieB* 
and  that  the  soUdtois  were  entitied  to  witiidiav  W' 

In  purraanoe  of  this  order  Messrs.  Thomi^n  a»ei^ 
wards  sent  in  an  amended  bill,  which  amounfied^ 
£819  4s.  7d.  less  than  tiiat  first  sent  in.  It  <»^"r 
some  fresh  Items,  but  none  connected  witii  the  bonaio 
of  papers  alluded  to  in  their  letter,  and,  in  »«2 
instances,  the  charges  in  the  first  bill  for  fees  and  o«  « 
pocket  expenses  were  largely  reduced.  Oa  ree^ 
this  bill  the  executors  gave  notice  of  appeal  ttom  vn> 
order  of  the  19th  of  June. 

Millar,  Q.C.,  and  Aehton  Croee,  fortheappgg^ 

(a.)  Reported  by  H.  P.  Ambdbos,  Baq.,  Bsnlrt«f«*- 
Law. 
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Coras  oyAvnAX. 


In  KB  Thompson. 


OOUBT  07  AfPSAL. 


y^Ebe  eonditioii  lu^  letter  of  6th  of  the  May  was  one  that 
\«odld  tto^  >»  ittidied  to  a  bill  of  ooBte,  and  was  mis- 
'Uaffing,  as  then  weie  no  further  items  to  be  added.  The 
\  object  VIS  to  troid  tszation  of  a  biU|  the  items  in  which 
I  eonld  not  be  lappoited  :  In  re  Carven,  8  Beav.  436 ; 
^  1%  re  EaOtr,  18  W.B.  1079,  L.  H.  5  Cb.  694.  [Ootton, 
^  Ii.J.»  jefoied  to  In  re  Chamhen,  13  W.  R.  375,  34 
T.  177. j  That  csae  is  incon&istent  with  In  re  Heather, 
pafuted  oii  by  Jenel,  M.R.,  in  In  re  Eolroyde,  39 
JL  599,  who  followed  the  latter  oase  as  being  a 
WoB  of  the  Goart  of  Appeal.  There  was  no  hurry  or 
hbbwe^sor  did  the  solicitors  inform  their  clients 
j^llil  s^f  of  the  items  oonld  be  objected  to,  and  that 
t  of  them  was  optional.  And  the  bill  was  not 
]  as  held  by  Bacon,  Y.O. :  In  re  Carthew,  38 
;'B.940,S7a.D.485. 

iMarim,  Q,C.,  sod  Warrington,  for  the  reapondents.— 

tall  was  not  aigoed  by  the  solicitors,  and  is  not  a 

~  bill  within  the  Act.    There  was  a  condition 

to  It,  and  it  conld  only  be  taken  subject  to 

CQoditioiH-Tis.,  the  right  to  withdraw  it,  as  farther 

ean  always  be  added.    Tbe  cases  only  show  that 

itory  bill  cannot  be  deliYered  conditionally,  which 

bOl  was  not.    The  common  order  to  tax  was  im* 

ia  a  case  like  this. 


MSkr,  Q.G.,  repUed. 


A9e.\ 


Cur.  adv,  vuU* 


11.— OoTTOir,  L.  J. — ^This  is  a  case  of  some  oon- 

ioiportance  to  the  parties  and  to  the  public  as 

(be  conduct  of  solicitors,  and  the  restrictions 

OQght  to  be  imposed  upon  them,  so  as  to  present 

wniair  adfsntage  being  taken  by  them  in  their 

their  clients. 

baa  been  well  established  that  when  a  solidtor 

•esda  fai  bisbai  be  giwee  the  client  to  whom  he  sends  it 

a  liijkt  tobsie  fbal  bfll  taxed,  because  if  solicitors  could 

seed  hi  a  bin,  sad  when  the  client  did  not  pay  it,  or  was 

dfsMfiiiM  with  zt^  could  send  in  another,  it  would 

SBsbb  tben  to  svoid  the  consequences  of  haTing  sent  in 

s  hfll  vhiiBb  wonld  not  stand  taxation ;  because,  if   a 

ibtb  were  (axed  off  they  would  haye  to  pay  the  costs, 

ttleis  fpedal   circumstances    were    certified    by    the 

WMfeer.   This  rule,  therefore,  was  laid  down  to  prevent 

Kf  attsopt  being  made  to  impose  on  clients  who  did 

kt  know  what  the  proper  charges  were,  by  sending  in  a 

.Hi wiueh wonld  not  stand  taxation;  and  then,   when 

liBitio&  was  insisted  on  or  threatened,  sending  In  another 

till  vhioh  ttiey    knew   conld    stand    taxation ;    and 

ftat  has  been  carried  so  far  that  where  objections  have 

Wen  lasde  to  particular  items  of  a  bill  deli? ered,  and 

fts  solidtorB  have,  with  the  consent  of  the  client,  taken 

kck  tbe  hill  for  the  purpose  of  reconsideration,  and 

kfs  itnick  out  certain  items,  the  court  bas  held  that 

fte  bin  to  be  taxed    must  be  tbe    bill    as  it    was 

nil^aally  sent  in,  and  not  the  bill  as  amended:   In 

ftffeotker.    But  in  this  case  tbe  solicitors  say,  ''We 

lot  our  Irill  in  under  a  oondition  that  if  it  was  not  paid 

vithfai  dgfat  days  we  should  be  at  liberty  to  withdraw 

it  t  it  was  not  paid,  and  we  withdrew  it  and  sent  in  this 

lev  UL'*   No  doubt  this  is  a  new  case,  for  all  the  cases 

^lUebtheoourt  has  refused  to  allow  a  solicitor  to 

^VabOl  by  diminishing  it  after  he  has  once  sent  it 

^  VCR  OSes  where  the  bill  had   been  sent  in  un- 

^^■fittoBelly,  and  was  really  a  deliyered  bill. 

The  Ibet  question  is  whether  or  no  the  solicitors  are 
z%htfaiis}iBg  that  the  bill  was  delivered  subject  to  a 
eoDdftiea.  [His  lordship  read  the  solicitor's  letter  of 
the  6a  of  Iky,  and  eontinued :-— ]  Kow,  the  executors 
oooteni  that  that  is  no  oondition  at  aU,  or,  at  most,  a 
eoDditioa  thsi  the  solidtors  were  to  be  at  lil>erty  to  add 
tuthsr  itanstotfaebrbinf.  But,  in  my  opinion,  there 
faaconttttoB  hfln-?rii.,ttwt»'< if  you  pay  within  eight 


days  the  amount  which  we  show  to  be  due  to  us,  and 
claim  to  be  due  to  us,  then  we  will  accept  it  in  full ; 
but  if  not,  then  we  will  withdraw  the  bill."  That  is  the 
condition  subject  to  which  these  bills  are  sent  iu,  and, 
in  my  opinion,  tbe  proper  course  for  the  solicitors  of  the 
executors  to  adopt  woiUd  have  been  to  have  at  onoe  sent 
back  that  bill,  saying  they  would  not  take  tbe  bill  on 
any  such  condition,  but  required  a  bill  sent  In  without 
any  stipulation,  which  they  would  deal  with  In  the 
proper  way.  But  that  course  was  not  adopted,  and  as 
the  solicitors  daimed  to  withdraw  the  bill,  and  not 
merely  to  add  further  items,  the  oondition,  in  my 
opinion,  was  this— that  if  the  bill  was  not  paid  within 
eight  days  it  was  to  be  considered  as  not  delivered,  and 
was  to  be  withdrawn. 

Now,  if  a  person  takes  a  bill  of  exchange  or  money  on 
a  oondition,  he  must  either  take  it  subject  to  that  condi- 
tion or  not  take  it  at  all.  It  was  urged  by  the  executors 
that  they  never  agreed  to  anything  of  the  kind.  Bat 
they  took  the  bill  on  that  oondition,  and  if  tbe  oondi- 
tion is  a  lawf al  one,  it  cannot  be  said  that  they  took  it 
otherwise  than  subject  to  the  consequences  of  that  con- 
dition. Kow,  what  they  did  was  to  get  the  common 
order  to  tax,  although  before  that  was  done  the  solicitors 
had,  in  accordance  with  the  oondition,  withdrawn  the 
bill.  We  have,  however,  to  consider  whether  such  a 
condition  as  this  is  one  which  can  lawfully  lie  imposed 
by  solicitors  when  sending  in  a  bill.  It  was  urged  on 
behalf  of  the  executors  that  the  real  effect  of  suoh  a 
condition  was  to  reserve  to  the  solidtors  tbe  right  to 
send,  in  the  first  instance,  a  bill  containing  charges  that 
might  not  be  supported  on  taxation,  and  then,  if  that 
was  not  paid,  or  if  an  intention  was  shown  to  tax  or 
question  the  amount  of  the  bill,  to  send  iu  a  different 
bill  which  would  stand  taxation.  If  a  bill  is  sent  without 
any  oondition  attached  to  it  the  solicitor  may  sometimes 
be  allowed  to  correct  mistakes  on  application  to  the 
court,  though,  in  one  case,  the  court  refased  to  allow 
him  to  diminish  the  charges  which  he  had  made  so  as  to 
avoid  the  consequences  of  taxation.  He  has  also  been 
allowed  to  send  in  a  bill  correcting  mistakes  or  omis- 
sions. Tbe  order  here  does  allow  additions  to  the  bill, 
but  the  principle  upon  which  the  court  has  always 
refused  to  allow  a  solidtor  to  alter  or  withdraw  a  bill 
sent  in  by  him  without  a  oondition  attached  is  this,  that 
it  would  open  a  door  to  fraud  by  enabling  a  solidtor  who 
intends  to  act  fraudulently  toward  his  dient  to  send  in 
an  excessive  bill  which  he  knew  he  could  not  support 
with  a  letter  expressing  a  oondition,  and  then,  upon 
objection  being  made  to  withdraw  the  letter  and  the 
bill,  and  send  in  a  fresh  one  to  which  there  could  be  no 
objection. 

Now,  in  my  opinion,  it  would  be  wrong  to  say  that  a 
solidtor  who  sends  in  his  bill  subject  to  a  fair  and 
lawful  condition  is  not  to  be  allowed  to  do  so.  But,  in 
my  opinion,  such  a  condition  as  this  is  not  cue  which  a 
solicitor  can  impose  upon  his  client.  In  my  opinion,  if 
a  solicitor  were  to  send  a  bill  to  his  dient  and  to  say : 
'*  Here  is  a  bill  which  contdns  charges  which  I  cannot 
sustain  on  taxation,  or  which  it  is  probable  I  should  not 
be  able  to  so  maintain,  as  they  are  sums  for  work  done 
which  are  not  allowed  on  taxation  ;  "  or  if  in  any  other 
way  he  fairly  stated  to  his  client  that  there  were  charges 
in  that  bill  which  the  client  could  not  be  forced  to  pay, 
but  which  represented  work  fairly  done,  with  a  suggestion 
that  they  should  be  paid,  and  added,  "  If  you  do  not 
like  to  adopt  this  bill  after  I  have  told  you  this,  then  I 
will  send  in  a  bill  which  will  include  those  charges 
which  will  bear  taxation,  and  which  I  can  enforce 
against  you ; "  if  a  condition  was  expressed  in  those 
terms,  in  my  opinion  it  would  be  in  no  way  contrary 
to  the  decisions  of  this  court  as  to  the  dealings 
of  solidtors  with  thdr  clients,  and  if  a  dient  took  a 
bill  under  those  droumstances,  he  must  take  it  subject 
to  the  oondition.     If  he  did  not,  then  tbe  solidtor. 
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OOUBT  OT  AfPBAL* 


Lc  &B  THoxpsoir. — Hatwood  v.  Silbhb. 


OOURT  OF  AfPUU 


having  6o  f^rly  stated  what  was  the  fact  to  the  cli<*nt, 
would  be  at  liberty  to  say,  *'That  was  a  oonditton  waioh 
I  might  lawfully  make ;  my  olient  took  the  bill  on  that 
condition;  and  if  that  ooncUtion  is  not  complied  with, 
then  I  am  entitled  to  send  in  another  bill.*' 

Kow,  is  this  condition  such  as  I  have  stated  P  [Hie 
lordship  again  referred  to  the  letter,  and  continued : — ] 
There  is  not  a  word  there  that  this  is  a  bill  made  out 
which  you  are  not  bound  to  pay,  unless  you  are  minded 
to  deal  liberally  wiih  us ;  but  it  represents  it  as  a  bill, 
the  balance  of  which,  £768  Is.  6d.,  is  due  to  the  solicitors 
without  any  modification  or  statement  that  it  is  not 
what  they  can  enforce  against  their  clients*  Then  this 
is  added,  which,  to  my  n^nd,  bears  strongly  on  what  is 
the  true  construction  of  this  condition ;  '*  If  not,  we 
reserve  to  ourselves  the  right  to  withdraw  the  accom- 
panying bills,  and  deliver  others  which  will  in  all 
probability  show  a  much  larger  balance  against  the 
executors."  So  far  from  its  representing  that  this  bill 
was  one  which  could  not  be  enforced  so  as  to  enable 
them  to  get  this  balance,  or  that  there  were  charges  in 
it  which  would  not  stand  on  taxation,  it  adds,  "  In  all 
probability  if  you  do  not  do  this,  we  shall  make  heavier 
charges  against  you.'* 

Now,  In  my  opinion,  that  is  not  a  oonditlon  fairly 
expressed,  or  one  whioh  the  solicitors  could  impose  on 
their  clients  by  sendmg  the  bill  with  the  accompanying 
letter.  In  my  opinion,  therefore,  the  solidtoss  must  abide 
by  the  bill  which  they  sent  in.  Although  there  was  a 
condition,  it  was  ineffectual,  and  the  order  of  the  Yice- 
GhanoeUor  must  be  discharged,  and  the  original  order 
foi  taxation  must  stand.  But,  in  my  opinion,  the 
common  order  to  tax  was  not  the  right  form  of  pro- 
ceeding for  the  solicitors  of  the  exeontors  to  adopt. 
They  ought  to  have  fairly  stated  the  fact  that 
Messrs.  Thompson  had  sent  a  letter,  withdrawing,  or 
purporting  to  withdiaw,  the  bill  they  had  delivered. 
There  would  then  have  been  a  special  order,  the  court 
knowing  all  the  circumstances  of  the  case,  and  that, 
probably,  would  have  prevented  a  great  deal  of  litiga- 
tion.  In  my  opinion,  therefore,  although  the  Vioe- 
OhaneeUor  ought  not  t^Shave  made  the  order  appealed 
from,  as  the  order  was^  not  in  the  proper  form,  there 
ought  to  b^  no  costs  of  the  prooeedhigs  before  the 
Vice*Obanodlor.  Here,  as  the  exccutora  have  sucoeeded, 
they  must  have  the  costs.  I  decide  the  case  simply  on 
the  form  of  condition  and  on  itf  not  properly  stating 
to  the  dient  that  which  ought  to  hive  been  stated  in 
order  to  make  it  effectual.  The  costs  of  the  taxation 
will,  of  course,  abide  the  resold  nnleis  special  dieum- 
stanoee  are  certified. 

LnrnLXT,  LJ^«— 'I  have  gone  very  otMfuIlj  through 
the  ootiespondenoe  and  listened  to  the  arguments 
adduoed  to  na  on  both  sides,  and  I  have  eome  to  the 
oonduaian  that  that  condition  whioh  Messra.  Thompson 
soogfit  to  impose  by  their  letter  of  the  6th  of  May  was 
expressed  in  such  language  as  not  to  be  binding  on  the 
dient*  I  do  not  mean  to  say,  for  a  moment,  that  bills 
cannot  be  sent  in  aubjeot  to  a  oondition*  but  a  solidtor 
must  deal  fairly  with  his  dient,  and  I  am  satisaed  that 
this  was  not  a  fair  condition.  Measn.  Thompson  knew, 
so  far  as  I  can  see  from  the  evidence,  that  that  bill  was 
not  an  honest  bill— not  a  Mil  by  whidi  they  were  pre- 
pared to  stand  on  taxation.  It  was  not  a  bill  as  to 
which  they  could  safdy  or  fairly  say  to  their  dient. 
"This  is  our  bill,  made  up  to  the  beet  of  our  abUity ;  it 
contains  charges  which  you  may  pay  if  you  are  liberally 
disposed,  but  which  we  tdl  you  frankly  we  are  not 
prepared  to  maintain."  An  honest,  disdoeiire  of  that 
kind  would  have  made  all  the  diff eranoe  in  the  world  ; 
bat|  when  wa  flnA  that  the  contiarjhwaa  the  fact,  and 
th»t  the  MU  WM  ana  whteh  th^  nnat  have  known 
wovld  bavf  been  treated  by  tha  cUint»  or  they  h^ped 
would  be  tMited,  by  the  dieni,  w  fality  made  <  ur. 


when  it  was  not,  it  appears  to  me  that  they  have  i 
fulfilled  their  obligation  as  solioitora  to  their  elienti 
expressing  the  condition  in  the  language  whlsh  ( 
did. 

How,  I  will  not  refer  dosdy  to  the  oorrespoadei 
but,  when  we  look  at  the  pure  question  of  Uv— E 
they,  or  had  they  not,  a  right  to  impose  snob  a  « 
ditionP— I  say  yes,  if  they  acted  fairly;  no,  if  tl 
aotM  otherwise,  as,  lu  my  opinion,  they  did. 

But  the  common  order  to  tax  appears  to  me  to  k 
been  wrong,  for  this  reason,  that  I  do  not  think  It  right 
any  one  to  get  a  common  order  to  tax  when  the  eifeet  a 
is  to  make  him  a  judge  in  his  own  oause  of  the  matte 
dispute.  Messrs.  Thompson  maintained  they  had  a 
to  withdraw  that  bill ;  the  dients  afterwards  msintii 
the  contrary.  That  is  a  matter  in  dispute,  the  diieiuil 
of  whioh  ought  not  to  have  been  prevented  by  obteU 
the  simple  order  to  tax.  The  proper  course  would  ' 
been  to  present  a  petition  raising  the  point  for  the  Ji 
to  decide.  I  think  the  justice  of  the  case  wiU  be 
by  giving  no  costs  of  that  proceeding,  at  the  same 
not  alloiHng  it  to  be  supposed  that  such  a  condUifli 
this  can  be  imposed  on  a  dient,  and  by  aUowiqf 
appeal,  with  costs,  to  be  paid  by  the  respondents. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Mumford,  SpeMi^ 
Landon* 

Solidfeozs  for  the  respondepts,  BeUt  Brodriek,  A  Gr 


From  Oban.  Div. 
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Hatwood  v.  Silbsx.  (o.) 

Le$$or  and  lenee^Underhaes  io  contain  9am» 
a$  original  kaie — Covenant  not  to   aaign 
consent 

An  agreement  to  grant  an  underUa»e  ej 
property  provided  that  the  underleaee  wm  **to^ 
all  uiual  covenants  (including  a  covenant  not  ic  emg^ 
or  underlet  vnthout  the  consent  of  the  underUmr,iW^ 
consent  not  to  he  withheld  if  the  proposed  assign  ^ 
tenant  he  respectahle  and  responsible^  together  v8>^  **|^ 
other  covenants,  clauses,  and  proviaoes  as  are  of'i*^^^ 
in  the  lease  under  which  the  premises  are  hdd,"  Tk 
property  was  held  under  the  governors  of  a  hospUolt  «J 
formed  part  of  other  property  helonging  to  them,^ 
the  lease  contained  covenants  that  aU  disputes  with  «ts0 
tenants  were  to  he  r^erred  to  the  hoepital  <*«**^^*'J% 
not  to  assign  unt7u>ut  the  leeeors*  consent;  and  ^^ 
mtine  demists  were  to  he  prepare  hjf  the  solicitori  (o  »* 

Held  {a firming  the  decision  of  Pearson,  J*)***^?? 
covenants  in  the  undorloaee  were  not  to  ^A^^'^vJ 
suhstitutinq  the  names  of  the  underlessor  and  un^^ 
lessee  for  the  original  lessor  and  lesseCf  hut  so  as  ^'"'T 
the  underUstee  etipvlate  to  ohserve  the  covenavts  J^'f^^ 
any  modification  towards  the  Ju)Spital  <^^^^^^^*  ^ 
required  by  the  lease^  and  not  merely  towards  W 
underlessor.  ^^. 

Williamson  v.  l^liamson,  L.  E.  9  Ch.  729,  «»^ 
guisJied, 

Apped  from  a dedaion of  Peanon,  J.  ...^ 

The  action  was  by  a  leasee  of  property  in  W1*«|JJ 
in  the  Oity  of  London,  to  oompd  the  defendant  to  aeoV| 
an  underlease  from  the  plaintiff  in  puriuaaes  d*» 
agreement  of  the  8th  of  Deoembar»  188S,  wUsh  ^ 
tained  tha  loUowing  dauae:  '*Xha  lease  and  «9Bif^ 
part  of  lease  to  be  piepaaed  by  the  iMdloid'i  w^ 


(a.)  Beportad  bf  BL  P.  ijci]m%  din  ^ 
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«t  my  ^tho  MenlaVi}  ezpenaet  and  to  contain  all  usual 
wdxuHry   tadcMtflBsy  eoyenantiy  daasea,  and  provi- 
■MA  ^doAbig  a  eofenant  not    to  anign  or  imderlet 
wtthont  tbeeoDNotof  the  lessor,  suoh  consent  not  to  be 
wiAhdd  Hflepnposed  assignee  or  tenant  berespeOt- 
siUe    and  nqioaiibls),     together     with    suoh     other 
Qorenaats,  dmrn,  sod  pforiaoea  as  are  oopiajned  in  the 
Ifleiaa  undarfbieh  thb nid  premises  are  held."  The  plain- 
tiff held  tte  praiiMS  under  a  lease  from  the  GoTernors 
of  fit  BsrtkJomew'B  Hospital,  the  premises  forming 
yasit  sf  tte  poper^  of  the  hospital*  and  the  lease  oon- 
ifiifiotlie  effeot  that  disputes  and  diiler- 
tiis  leasee  and  other  tenants  ts  to  lights, 
fo.,  wen  to  be  referred  to  the  hospital 
In  dsgiaiou ;  that  the  lessee  was  not  to  assign 
Ibe  praouaes  without  the  lioenoe  and  consent  of 
in  writiDg ;  '*  that  eToxy  suoh  lioenoe  and 
shaH  go  only  to  the  demise,  lease,  assignment, 
for  which  the  same  shall  be  granted,  and 
not  be  eoaaidered  or  oonstrued  to  exonerate  the 
Isssee,  his  ezeentore,  fte.,  or  his  or  their  underlessee 
ttidsrieswei,  their  executors,  &Q,,  from  the  necessity 
ft  fimilar  licence  or  consent  on  erery  future 
and  that  all  mesne  demises,  4bo.,  were  to  be 
Wfsied  by  the  aolidtor  to  the  hospital,  with  a  proviso 
Ist  le-cDtry  by  the  lesaors  on  breach  of  oovenant    The 
lUmtift  bsd  inserted  in  the  draft  of  the  underlease 
sofnsitibj  tbe  defendant  similar  to  the  aboTS,  snbsti- 
tottng  the  voids  "  goTemors  of  the  hospital "  for  lessors, 
wUeb  was  tiieir  description  in  the  lease.    The  defend- 
JBt  iDsiated  tbat  no  profiso  against  assigning  or  under- 
httiag  shNikl  be  inserted,  except  one  requiring  the 
ttaaaBto/theplaintifE  only,  as  provided  by  the  agree- 
mni,  and  the  action  was  brought  to  have  the  point 
dsddsd. 
fesBOB,  J.,  daeidad  in  favour  of  the  plaintiil. 
The  delndaat  appealed. 

Cecboa,  Q.C.,  and  F.  Thompson^  for  the  appellant. 

—The  praiiao  in  the  agreement  as  to  not  assigning 

wtthout  flie  lewa's  consent,  foUowed  by  the  reference 

to  "  other  coreosnts,"  excludes  the  covenant  against 

ttngttkg  oostaioed  in  the  lease.    An  underlessee  is  not 

n siatfiB:  Bogg  t.  Brooks,  U  Q.  B.  D.  476 ;  and  is  not 

boood  If  the  covenants  in  the  lease :    WilliamBon  v. 

Wmamion,  L.  B.  9  Ch.  729  ;  and  the  plaintii!  is  in  no 

iSDgerof  forfeiture.    And  the  other  covenants  ought 

Bot  to  be  framed  so  as  to  give  the  governors  of  the 

boipitil  any  remedies  against  the  appellant,  as  they 

hsw  00  light  to  this   under  the  lease.    The  proper 

msne,  as  ahown  bj  WiHiamaon  v.   WilliamtoAf  is  to 

MMtBte  the  plaintiffs  name  for  that  of  the  governors. 

Omnt'Hardif,  Q.O»t  and  Caraon,  for  the  respondent, 
were  not  called  on. 

Gonov,  LbJ.— There  is,  unfortunately,  a  dispute  as  to 

fbstenDs  of  this  uttdeslaaae,  but  these  must  depend  upon 

fka  eoBstractton  of  the  agreement.    [His  lordship  read 

the  aboTs  elause  in  the  agreement,  and  continued :— ] 

It  Via  been  contended  that  the  term  "other"  prevents 

■BJ  eoTSDant  as  to  not  assigning  in  the  lease  from  being 

bMcd  sBoog  the  oovenants  in  the  underlease ;  but,  in 

my  opiaios,  that  ia    not  the  true   eonstruotion.     A 

Mvaatnet  to  assign  without  the  plalntilTs  consent  is 

M  ese  of  the   covenants  in  the  lease.    I  think  the 

>Mata|  of  the  alanse  is  *'  together  with  or  in  addition 

^Mdieovenanta  not  coming  under  the  description  of 

^■Mdjcribuyy  and  eusflbmary  covenants,  as  are  con- 

WMIiIha  lease  under  which  the  premises  are  held." 

Aid  I  m  inclined  to  think  that  the  express  putting 

^■M^Atiiluiil  covfnanta  ^  covenant  not  to  assign 

vitiMitttaoonaent  of  the  proposed  lesac^r  is  emphatic 

M  ffgodi  tlds  question.    The  form  of  the  agreement  in 

t^jum^cam  ia  no  different  from  that  in  WiUicuMon 

T*  WHHmm  timt  wa  cgpdMl  nith  thisMga  cm  what 


appears  to  be  the  true  construction  of  the  agreement 
without  feeling  ourselves  in  any  way  acting  contrary  to 
that  decision,  although  we  arrive  at  a  different  result. 
On  the  question  whether  the  underlease  is  to  include  a 
covenant  to  refer  disputes,  &o.,  to  the  hospital,  it  has 
been  urged  that  the  governors  have  nothing  to  do  with 
the  defendant,  or  he  with  them  ;  but  they  have  other 
adjoining  property  and  tenants  there,  and  it  would  be 
most  unreasonable  to  so  modify  the  covenant  as  to 
refer  suoh  disputes  to  the  pladntifi's  decision,  who, 
apparently,  has  no  property  in  the  neighbourhood.  I 
think  that  this  is  a  covenant,  not  a  usual  one,  which, 
under  the  agreement,  ought  to  be  so  framed  as  to  refer 
disputes  to  the  arbitration  provided  by  the  lease. 

Then^  on  the  question  as  to  the  covenant  not  to  assign 
without  the  consent  of  the  governors,  that,  in  my 
opinion,  has  been  properly  inserted  in  the  underlease. 
The  agreement  stipnlatos  that  the  underlease  shall  con- 
tain such  other  oovenants,  dauses,  and  provisoes,  not 
coming  within  the  class  of  ordinary  oovenants,  clauses, 
and  provisoes,  as  were  contained  in  the  original  lease. 
That  a  restriction  on  alienation  by  an  underlessee  was 
oontomplatod  by  the  lease  is  dear  from  the  latter  part 
of  the  covenant  as  to  not  assigning  without  licence.  In 
my  opinion  it  is  right  that  a  covenant  should  be  inserted 
making  the  underlessee  covenant  with  the  underlessor 
not  to  assign  without  the  consent  of  the  governors. 

As  to  the  remaining  question,  as  to  the  leases  and 
transfers  being  prepared  by  the  soUoltor  to  the  hospital, 
I  think  that  this  covenant  should  be  transferred  to  the 
underlease  by  making  the  under-lessee  covenant 
to  observe  the  stipulation  into  which,  as  regards  his  own 
acts  and  his  own  transfer,  the  lessee  entored  into  with 
the  lessors.  It  is  the  intoreat  of  the  governors,  who 
have  othei  property  in  the  neighbourhood,  to  know  the 
covenants  and  stipulations  under  which  persons  deriving 
title  through  their  tenants  hold  parts  of  their  property. 
I  think  the  decision  of  Pearson,  J.,  was  quite  right. 

LiNDLBT,  liJF. — ^I  am  of  the  same  opinion.  [His  lord- 
ship then  referred  to  the  agreement,  and  considered  how 
the  underlease  was  to  be  framed  in  pursuance  thereof, 
agreeing  in  the  result  arrived  at  by  Cotton,  L.  J.,  and 
added  : — "]  1  should  not  have  had  much  doubt  about 
the  case  had  it  not  been  for  WUliamion  v.  William' 
9on ;  but  we  find  that  the  contract  in  that  case  was 
materially  different,  as  also  the  drcumstanoea  of  the 
property.  And  the  contract  there  contained  only  a 
portion  of  the  dauae  we  have  here.  It  provided  simply 
that  the  underlease  should  contain  the  like  provisions, 
conditions,  and  stipulations  in  all  respects  as  were  con- 
tained in  tiie  original  lease,  and  did  not  contain  any  such 
bargain  as  we  have  here,  that  the  underlease  is  to  con- 
tain all  usual  and  customary  clauses.  We  have  here 
two  stipulations,  both  of  which  must  be  satisfied,  and 
the  only  way  of  doing  so  is  that  which  Pearson,  J.,  has 
followed. 

Bowsv,  L.  J.— I  am  of  the  same  opinion.  [His  lord- 
ship stated  the  nature  of  the  dispute  between  the 
parties,  and  continued : — }  The  appellant  contends  that 
"  such  other  covenanto  "  should  be  treated  as  providing 
for  covenanto  in  which  the  covenants  in  the  lease  were 
to  be  repeated  muiaUB  fmUandia,  retaining  the  words, 
but  changing  the  parties,  as  was  stated  in  WiUiamaon  v. 
William&on,  There  may  be  leases  with  regard  to  which 
a  proviso  like  this  would  be  satisfied  by  so  doing,  and 
in  that  case  it  was  hdd  that  doing  so  would  satisfy  the 
contract  for  the  underlease,  but  the  court  did  not  lay 
down  any  general  rule  that  such  a  contract  was  always 
to  be  so  treated.  Yon  cannot  make  a  rule  of  construc- 
tion w)ii<sh  will  apply  to  all  eases,  whatever  be  the 
terms  of  the  agreement  or  the  diaraoter  of  the  property. 
Here  we  have  a  case  quite  differant  Irom  WUlicuMon  v. 
WiUiounson,  which  was  a  case  of  mining  property. 
Then  wm  no  connMlion  thoee  with  other  pmp^  of 
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having  so  f^rly  stated  what  was  the  fact  to  the  o1i<>nt, 
would  be  at  liberty  to  eaj,  "That  was  a  oonditton  wnioh 
I  might  lawfully  make ;  m j  client  took  the  bill  on  that 
oondition ;  and  if  that  condition  is  not  complied  with, 
then  I  am  entitled  to  send  in  another  bill.'* 

Now,  is  this  condition  such  as  I  bate  stated  P  [His 
lordship  again  referred  to  the  letter,  and  continued : — ] 
There  ia  not  a  word  there  that  thia  is  a  bill  made  out 
which  you  are  not  bound  to  pay,  unless  you  are  minded 
to  deal  liberally  wiih  us ;  but  it  represents  it  as  a  bill, 
the  balance  of  which,  £768  Is.  6d.,  is  due  to  the  solicitors 
without  any  modification  or  statement  that  it  is  not 
what  they  can  enforce  against  their  clients.  Then  this 
is  added,  which,  to  my  mind,  bears  strongly  on  what  is 
the  true  construction  of  this  oondition:  *'If  not,  we 
reserve  to  ourselves  the  right  to  withdraw  the  accom- 
panying bills,  and  deliver  others  which  will  in  all 
probability  show  a  much  larger  balance  against  the 
executors."  So  far  from  its  representing  that  thia  bill 
was  one  which  could  not  be  enforced  so  as  to  enable 
them  to  get  thia  balance,  or  that  there  were  charges  in 
it  which  would  not  atand  on  taxation,  it  adds,  *'  In  all 
probability  if  you  do  not  do  thia,  we  shall  make  heavier 
charges  against  you." 

Now,  in  my  opinion,  that  la  not  a  oondition  fairly 
ezpreaaed,  or  one  which  the  aolioiton  could  impoae  on 
their  dienta  by  aending  the  bill  with  the  accompanying 
letter.  In  my  opinion,  therefore,  the  aolidtora  muat  abide 
by  the  bill  which  they  aent  in.  Although  there  waa  a 
condition,  it  waa  ineffectual,  and  the  order  of  the  Vice- 
Ohaacellor  muat  be  diaoharged,  and  the  original  order 
foi  taxation  muat  atand.  But,  in  my  opinion,  the 
common  order  to  tax  waa  not  the  right  form  of  pro- 
ceeding for  the  aolioitors  of  the  exeontora  to  adopt. 
They  ought  to  have  fairly  atated  the  fact  that 
Mesara.  Thompaon  had  aent  a  letter,  withdrawing,  or 
purporting  to  withdiaw,  the  bill  they  had  delivered. 
There  would  then  have  been  a  special  order,  the  court 
knowing  all  the  circumstances  of  the  case,  and  that, 
probably,  would  have  prevented  a  great  deal  of  litiga- 
tion.  In  my  opinion,  therefore,  although  the  Vice- 
Chancellor  ought  not  tashave  made  the  order  appealed 
from,  aa  the  order  was^  not  in  the  proper  form,  there 
ought  to  b6  no  costs  of  the  prooeedhigB  before  the 
Vico^Obancellor.  Here,  aa  the  executora  have  auoceeded, 
they  muat  have  the  coata.  I  decide  the  oaae  aimply  on 
the  form  of  oondition  and  on  itf  not  properly  atating 
to  the  client  that  which  ought  to  have  been  atated  in 
order  to  make  it  effleotuaL  The  ooeta  of  the  taxation 
will,  of  oourae^  abide  the  reanlt^  nnleaa  apeoial  droum- 
stances  an  certified. 

LnfDLBT,  L.J.— >I  have  gone  very  otMfuUj  through 
the  ooKreapondenoe  and  listened  to  the  arguments 
adduced  to  na  on  both  aidea,  and  I  have  eome  to  the 
oonduaion  that  that  condition  which  Meaara.  Thompaon 
eougfit  to  impoae  by  their  letter  of  the  6th  of  May  waa 
expreaaed  in  such  language  aa  not  to  be  binding  on  the 
client*  I  do  not  mean  to  aay,  for  a  moment,  that  billa 
cannot  be  aent  in  aubjeot  to  a  condition,  but  a  aolioitor 
muat  deal  fairly  with  hia  dient,  and  I  am  aatiafied  that 
thia  waa  not  a  fair  condition.  Meaaia.  Thompaon  knew, 
ao  far  aa  I  can  aee  from  the  evidence,  that  that  bill  waa 
not  an  honeat  bill— not  a  bill  by  whidi  they  were  pre- 
pared to  atand  on  taxation.  It  waa  not  a  bill  as  to 
whidi  they  oould  safdy  or  fairly  say  to  their  dient, 
**This  is  our  bill,  made  up  to  the  beat  of  our  abUity ;  it 
oontaina  chargee  which  yon  may  pay  if  you  are  libmlly 
diapoaed,  bnt  which  we  tdl  you  frankly  we  are  not 
prepared  to  maintain."  An  honeat.  disdoeiire  of  that 
kind  woold  have  made  all  the  dUEerenoe  in  the  world  ; 
boll  when  wa  flnA  that  the  oonliai7>waa  the  faot»  and 
th»t  the  Mil  wii  Qn«  whiob  th^  nut  have  known 
would  k%n  been  treated  bj  the  cUanty  or  they  hoped 
would  W  tMiied,  1^  the  otten^  w  feh4y  made  <  at. 


when  it  was  not,  it  appears  to  me  that  thef  han 
fulfilled  their  obligation  aa  solicitors  to  their  dieati 
expressing  the  condition  in   the  language  whloh 
did. 

Now,  I  will  not  refer  closdy  to  the  ooi 
but,  when  we  look  at  the  pure  question  of  Uv— 1 
they,  or  had  they  not,  a  right  to  impose  sooh  a  m^'- 
ditiou  P — I  say  yes,  if  they  acted  fairly ;  no,  it  tif ' 
aotM  otherwise,  as,  in  my  opinion,  they  did. 

But  the  common  order  to  tax  appears  to  ma  to 
been  wrong,  for  this  reason,  that  I  do  not  thldc  It  right! 
any  one  to  get  a  common  order  to  tax  when  the  eOtH 
is  to  make  him  a  judge  In  his  own  cause  of  the 
dispute.    Messrs.  Thompson  maintained  they  had  a 
to  withdraw  that  bill ;  the  dienta  afterwards 
the  contrary.    That  is  a  matter  in  dispute,  the 
of  which  ought  not  to  have  been  prevented  by  o1 
the  simple  order  to  tax.    The  proper  course  wonU 
been  to  present  a  petition  raising  the  point  for  tbeji 
to  dedde.    I  think  the  justice  of  the  case  will  be 
by  giving  no  costs  of  that  proceeding,  at  the  i 
not  allowing  it  to  be  auppoaed  that  aaoh  a  coi 
this  can  be  imposed  on  a  client,  and  by  alio' 
appeal,  with  coats,  to  be  paid  by  the  respondents. 

Appeal  aihwed. 

Solioitora  for  the  appellants,  Mumford,  SpeBcXItl^ 
Landon.  -4 

SoUdtoza  for  the  reapondepta,  BtU,  Brodrick,SQl9(^. 


■I 


From  Oban.  Div.  Jolylfi 

Hatwood  v.  Si£BSS.  (j$.) 

Le9$or  and  le$§e&^Underlea$B  io  contain  soiM  o0MM>^ 
OS  original  leai&^Oavenani  Mi  to  ont^  «  * 
content 

An  agreement  to  grant  an  underletue  of 
property  provided  that  the  underhaee  wcu  *'U^Ct 
all  usual  covenants  (including  a  covenant  ^'^^^fj? 
or  underlet  vnthout  the  coneertt  of  the  underUttfi^ 
consent  not  to  he  withheld  if  the  proposed  ^i''^*''? 
tenant  he  respectable  and  responsible)^  together  ^^^ 
other  covenants f  clauses,  and  provisoes  at  are  o^J^^*^ 
in  the  lease  under  tvhich  the  premises  are  hdd"  ^ 
property  was  held  under  the  governors  of  a  hospit»t  •! 
formed  part  of  oiher  property  belonging  to  ^fj» JfT 
the  lease  contained  covenants  thai  aU  disputes  vM  ^ 
tenants  were  to  he  r^erred  to  the  hospUal  <^**^^^'[*|^ 
not  to  assign  without  the  leasors*  consent;  and  <n»»j 
mtine  demises  were  to  he  prepared  hjf  the  solicitors  to  i* 
hosvitai. 

Held  \a  firming  the  decision  of  Pearson,  J.)i  ^T? 
covenants  in  the  underlease  were  not  to  ^A*"'*^^! 
suhstitutina  the  names  of  the  underlettor  and  vm^\ 
lessufor  the  original  lessor  and  lessee^  buisoas  ^J^ 
the  underUstee  ttipulate  to  ohterve  the  covenants  «7'»**J 
any  modification  towards  the  hosfpOal  authorUte$t  ^ 
required  by  the  lease^  and  not  merely  tovjordt  »• 
underlessor.  ..^^ 

WiUUmson  V.  Williamaon,  L.  S.  9  Ch.  729,  ««^ 
guished. 

Appeal  from  a  deddon  of  Pearaon,  J.  uismL 

The  action  waa  by  a  leaaee  of  ptog&ttf  In  ^^''^ 
in  the  City  of  London,  to  oompd  the  defendant  to  am|| 
an  underleaae  from  the  plaintiff  in  po'**>*'^.  ^L^ 
agreem«it  of  the  8th  of  December,  168S,  "^^^JZ, 
talned  tiia  loUowing  dauae:  '<Tha  laaae  and  o^j^ 
part  of  leaae  to  be  pnpoMd  bf  the  Indloid'i  ^^ 


(a. )  Beported  bf  BL  P.  ijowwi  Xi4b»  B«U«*"** 
him* 


r 
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OonKtovAmik 


H4TW00D  V.  SniBBR. 


OOTTBT  OT  ApPBAL. 


•Wife  1117  ^th«  Motet^a)  cqcpeiiMk  ^nd  to  ooatain  all  uaual 
';.««diiwar7  aidoutflBiry  ooTenantSy  olaiuea,  and  provi- 
apDM  ^iacihidiiig  •  eofenant  not  to  anign  or  underlet 
•T^RllihoiLt  theeoBMotof  the  leaaor,  such  consent  not  to  be 
:  -wlttlMildif  tkpiopoMd  assignee  or  tenant  berespeet- 
■ble  and  miiQiiiible),  together  with  such  other 
OQff  enanti,  dnM,  and  proTisoee  aa  are  ooptained  in  the 
]0ManateiiaehUi6nid  premises  are  held."  The  phdn- 
Hff  hald  ttepranises  under  a  lease  from  the  Go?emors 
oi  BL  BuMxmw'B  Hospital,  the  premises  forming 

eilttefiDperfy  of  the  hospital*  and  the  lease  oon- 
isiiSBiBtitothe  efleot  that  disputes  and  diiler* 
■iWVMvseD  tbs  leasee  and  other  tenants  as  to  lights, 
ASh  vets  to  be  referred  to  the.  hospital 
lor  deeiaion ;  that  the  lessee  was  not  to  assign 
the  praniaes  without  the  lioenoe  and  consent  of 
on  in  writing ;  **  that  eierj  such  lioenoe  and 
shall  go  only  to  the  demise,  lease,  assignment, 
far  for  whieh  the  same  shall  be  granted,  and 
not  be  aooaidered  or  construed  to  exonerate  the 
kssee,  hia  execatois,  Ac.,  or  his  or  their  underlessee 
Ittderleawei,  their  executors,  ko,,  from  the  necessity 
fRoeDiing  8  aimjlar  licence  or  consent  on  every  future 
**  and  that  all  mesne  demises,  4bo.,  were  to  be 
bj  the  aolicitor  to  the  hospitai,  with  a  proviso 
le-SBtry  by  the  Isaaors  on  Iweaoh  of  covenanti    The 
jWiHff  had  inaertsd  in  the  draft  of  the  underlease 
iWJiwiitlby  the  defendant  similar  to  the  aboYe,  sabeti. 
Wag  the  voids  "  governors  of  the  hospital "  for  lessors, 
Wdi  WB  thair  description  in  the  lease.    The  defend- 
•atiaiiitad  that  no  proviso  against  assigning  or  under- 
Jstti^g  ahosld  be  inserted,   except  one  requiring  the 
Bt  0/ the  plaintifl  only,  as  provided  by  the  agree* 
sod  the  action  was  tacought  to  have  the  point 


fbanoo,  J^  dssided  in  favour  of  the  plaintiff. 
13m  dfllendaat  appealed. 

Cedboa,  Q,C^  and  F.  Thompson,  for  the  appellant. 
«— The  pimriao  m  the  agreement  aa  to  not  assigning 
vittoBt  the  kaaia'a  consent,  followed  by  the  reference 
Ip  ''ether  airoisats,"  excludes  the  covenant  against 
ntfgBiag  eDstaioed  in  the  lease.  An  underlessee  is  not 
m  mkOi :  Bogg  V.  BrooU^  U  Q.  B.  D.  475 ;  and  is  not 
hand  l^  the  oo? enants  in  the  lease :  Williamion  v. 
fKmifls,  L.  B.  9  Gh.  729  ;  and  the  plaintiff  is  in  no 
ipgirof  forfdtnre.  And  the  other  covenants  ought 
Mt  to  be  framed  so  as  to  give  the  governors  of  the 
lai|itil  any  remedies  against  the  appellant,  as  they 
ham  BO  ijght  to  thia  under  the  lease.  The  proper 
aaahown  by  WiUiamson  v.  William$on,  is  to 
the  plaintifPa  name  for  that  of  the  goyemors. 

CmaihHardy,  Q.O.^  and  Carson^  tot  the  respondent, 
imnotcsUed  on. 

Obnov,  IbJ.— There  is,  unfortunately,  a  dispute  as  to 

thstmna  of  thia  uadcdaase,  but  these  must  depend  upon 

fhs  eoDatmction  of  the  agreement.    [His  lordship  read 

ftsilioHclanse  in  the  agreement,  and  continued:—] 

It hn been  contended  that  the  term  "other"  prevents 

nycove&snt  ss  to  not  assigning  in  the  lease  from  being 

MM  anoog  the  oovenaats  in  the  underlease ;  but,  in 

19  ofUoB,  Aat  is    not  the  true   construction.     A 

Mwatnet  to  assign  irithont  tbe  plaintiff's  consent  is 

Mt  M  of  the  covenants  in  the  lease.    I  think  the 

■Mill  o(  the  alanse  is  **  together  irith  or  In  addition 

^^•ovenanta  not  coming  under  the  description  of 

^iribiry,  and  ensflomary  covenants,  as  are  con- 

^■^^the  leaae  under  which  the  premises  are  held." 

^  I  m  inclined  to  think  that  tha  ezprees  putting 

"^^^fteunal  eovananta  ^  covenant  not  to  assign 

v^M  ft*  consent  .of  the  proposed  lessor  is  emphatic 

**K|niithis  queation.    The  form  of  the  agreement  in 

thumateaao  la  ao  different  from  that  in  WiUiamion 

T.)raMiiMitl»twa  Ggpdial  nith  thisama  cm  what 


appears  to  be  the  true  construction  of  the  agreement 
vHthout  feeling  oursdvea  in  any  way  acting  contrary  to 
that  decision,  although  we  arrive  at  a  different  result. 
On  the  question  whetiier  the  underlease  is  to  include  a 
covenant  to  refer  disputes,  &c.,  to  the  hospital,  it  has 
been  urged  that  the  governors  have  nothing  to  do  with 
the  defendant,  or  he  with  them  ;  but  they  have  other 
adjoining  property  and  tenants  there,  and  it  would  be 
most  unreasonable  to  so  modify  the  covenant  as  to 
refer  such  disputes  to  the  plaintiff's  decision,  who, 
apparently,  has  no  property  in  the  neighbourhood.  I 
think  that  thia  la  a  covenant,  not  a  uaual  one,  which, 
under  the  agreement,  ought  to  be  so  framed  as  to  refer 
disputes  to  the  arbitration  provided  by  the  lease. 

Then^  on  the  question  as  to  the  oovenant  not  to  assign 
without  the  consent  of  the  governors,  that,  in  my 
opinion,  has  been  properly  inserted  in  the  underlease. 
The  agreement  stipulates  that  the  underlease  shall  con- 
tain such  other  covenants,  clauses,  and  provisoes,  not 
coming  within  the  class  of  ordinary  covenants,  clauses, 
and  provisoes,  as  were  contained  in  the  origUial  lease. 
That  a  restriction  on  alienation  by  an  underlessee  was 
contemplated  by  the  lease  is  dear  from  the  latter  part 
of  the  covenant  as  to  not  assigning  without  licence.  In 
my  opinion  it  is  right  that  a  covenant  should  be  inserted 
making  the  underlessee  covenant  vrith  the  underlessor 
not  to  assign  without  the  consent  of  the  governors. 

As  to  the  remaining  question,  as  to  the  leases  and 
transfers  being  prepar^  by  the  soUoitor  to  the  hospital, 
I  think  that  this  covenant  should  be  transferred  to  the 
underlease  by  making  the  under-lessee  covenant 
to  observe  the  stipulation  into  which,  as  regards  hia  own 
acte  and  his  own  transfer,  the  lessee  entered  into  with 
the  lessors.  It  is  the  interest  of  the  goyemors,  who 
have  other  property  in  the  neighbourhood,  to  know  the 
oovenante  and  stipulations  under  which  persons  deriving 
titie  through  their  tenanto  hold  parte  of  their  property. 
I  think  the  decision  of  Pearson,  J.,  vras  quite  right. 

LnvsLBT,  L.J.— I  am  of  the  same  opinion.  [His  lord- 
ship then  referred  to  the  agreement,  and  considered  how 
the  underlease  was  to  be  framed  In  pursuance  thereof, 
agreeing  in  the  result  arrived  at  by  Ck)tton,  L.  J.,  and 
added  : — ]  I  should  not  have  had  much  doubt  about 
the  case  had  it  not  been  for  WiUiamion  v.  WiUiam" 
mm ;  but  we  find  that  the  contract  in  that  case  was 
materially  different,  as  also  the  circumstances  of  the 
property.  And  the  contract  there  contained  only  a 
portion  of  the  clause  we  haye  here.  It  provided  simply 
that  the  underlease  should  contain  the  like  provisions, 
conditions,  and  stipulations  in  all  respeote  as  were  con- 
tained in  tile  original  lease,  and  did  not  contain  any  suoh 
bargain  as  we  haye  here,  that  the  underlease  is  to  con- 
tein  all  usual  and  customary  clauses.  We  have  here 
two  stipulations,  both  of  which  must  be  satisfied,  and 
the  only  way  of  doing  00  is  that  which  Pearson,  J.,  has 
followed. 

Bowsv,  L.J.— I  am  of  the  same  opinion.  [Hia  lord- 
ship stoted  the  nature  of  the  dispute  between  the 
parties,  and  continued : — ]  The  appellant  contends  that 
"  such  other  oovenante  "  should  be  treated  as  providing 
for  covenante  in  which  the  oovenante  in  the  lease  were 
to  be  repeated  muiaU*  tnutandit,  retaining  the  words, 
but  changing  the  parties,  as  was  steted  in  WUliamion  v. 
WiUiamion.  There  may  be  leases  with  regard  to  which 
a  proviso  like  thia  would  be  satisfied  by  so  doing,  and 
in  that  case  it  was  held  that  doing  so  would  satisfy  the 
contract  for  the  underlease,  but  the  court  did  not  lay 
down  any  general  rule  that  such  a  contract  was  always 
to  be  so  treated.  Yon  cannot  make  a  rule  of  construc- 
tion w}iieh  will  iqpply  to  all  cases,  whatever  be  the 
terms  of  tJie  agreement  or  the  character  of  the  property. 
Here  wc  have  a  case  quite  diiXerent  torn  WilUanuon  v. 
WiUiamion^  which  was  a  casa  of  mining  property. 
Thin  waa  no  connaclion  thaec  nith  qUmv  picpatty  of 
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Ck>uaT  OF  Afpbal. 


Emmbns  v.  FoTTLi  ft  Son.— Hawu  v,  Baukan. 


Oovax  or  Appbu. 


the  lessor  whiob  would  render  the  enjojment  of  the 
sabjeot  of  the  demise  a  matter  whioh  would  affect  or  be 
affected  bj  the  enjoyment  of  other  premises  oonCigaoas 
to  it  [His  lordship  then  considered  the  questions  in 
dispute,  agreeing  in  the  conclusion  of  the  other  Lords 
Justices.] 

Appeal  diimi$$ed. 

Solicitors  for  the  appellant,  Simpion  A  OuUingfarcL 

Solicitors   for  the   respondent,  Paines,  Lauton.    dt 
Pollock. 


Vtom  Q.  B.  Div. 


Not.  27. 


Emmens  r.  Pottle  &  Sok.  (a.) 

Libel — Newivendor — Lihd    in    newepaper — Sale    of 
newepaper^Fublication'^LidbUiiy  of  newevendor. 

A  newwendor,  who  edU  in  the  ordinary  course  of  his 
business  a  copy  of  a  newspaper  containing  a  libd,  is  not 
liable  in  an  action  of  libil  where,  at  the  time  of  sale, 
he  did  not  know  that  the  newspaper  contained  the  libel, 
nor  was  it  by  reason  of  any  negligence  on  his  part  that 
he  did  not  know  of  the  libel  in  the  paper,  nor  did  he 
know  tha^  the  newspaper  was  of  such  a  character  thai 
it  was  likely  to  contain  libellous  matter,  nor  ought  he  to 
have  known  it. 

Appeal  from  a  judgment  of  Wills,  J.,  on  the  trial  of 
the  action. 

The  defendants  were  newsrendors  in  a  large  way  of 
business  in  the  City  of  London,  and  the  plaintiff,  brought 
an  action  against  them  for  haying  published  a  libel  ap- 
pearing in  a  newspaper  called  Money,  the  publication 
complidned  of  being  the  sale  bjthe  defendants'  serrante 
of  certain  copies  of  the  paper.  The  defendants  in  their 
defence  denied  the  publication,  and  pleaded  that  they, 
as  newsrendors  carrying  on  a  large  business,  sold  copies 
of  Money  in  the  ordinary  course  of  their  business,  and 
without  any  knowledge  of  their  contents.  There  was 
no  plea  of  justification. 

The  case  waa  tried  before  Wills,  J.,  and  a  common 
jury,  when  the  jury  found— (1)  that  the  defendants  did 
not,  nor  did  either  of  them,  know  that  the  news- 
papers at  the  time  they  sold  them  contained  libels  on 
the  plaintiff ;  (2)  that  it  was  not  by  reason  of  any 
negligence  on  the  defendants*  part  that  they  did  not 
know  there  was  any  libel  in  the  newspapers ;  and  (3) 
that  the  defendants  did  not  know  that  tiie  newspaper 
was  of  such  a  character  that  it  waa  likely  to  contain 
libellous  matter,  nor  ought  they  to  hafe  known  so. 

Upon  the  findings  the  learned  judge  gave  judgment 
for  the  defendants,  but  the  jury  contingently  asseesed 
the  damages  at  one  f  urthing. 

The  plaintiff  appealed. 

Emmms,  in  person. — Judgment  onght  to  be  entered 
lor  the  plaintiff.  The  defendants  claim  a  prifilege  as 
newsTendors,  which  would  be  a  yezy  dangerous  prin- 
ciple to  admit.  They  sold  these  papers  for  reward. 
People  of  straw,  who  own  newspapera,  might  get  their 
papers  containing  libellons  matter  disseminated  by 
respectable  newsrendors,  and  an  action '  against  the 
newspaper  proprietor  would  be  of  no  avail.  It  is  neoes- 
sary  to  protect  persons  libelled  by  making  the  dissemi- 
nators of  the  libellous  matter  responsible,  as  they  carry 
on  a  business  in  which  there  is  a  likelihood  that  they 
nay  droulate  libels. 

He  cited  Ben  ▼.  Waiter,  8  Esp.  5tl;  Bex  r.  Dodd,  8 
Sees.  Oas.  83 ;  WaUs  r.Fraser,  7  C.  ft  P.  369 ;  Bex  y. 
WUliame,  86  Howell's  St.  Tr.  664 ;  i2ra  t.  Oarlile,  8 

(a.)  Bepotted  by  W.  F.  Baut,  Esq.,  Barrister-at-Law. 


B.  &  Aid.  161 ;  Day  ▼.  Bream,  2  M.  &  Bob.  54;  Hooper 
T.  Truscott,  2  Soott,  678.  [Lord  Eshhr,  M.E.,  referral 
to  LamVs  ease,  9  Coke's  Bep.  p.  108.] 

Julian  BMns,  for  the  defendante,  waa  not  oallsl 
on. 

Lord  EsHBE,  M.E.— The  principle  upon  which  tks 
plaintiff  comes  here  is  a  very  important  one,  and  tks 
question  we  have  to  consider  is  whether  persons  in  fli 
position  of  the  defendants,  who  get  a  jury  to  find  si 
they  haTe  done  in  this  case,  ought  to  be  held  liahls  for 
the  libeL    That  the  defendants  are  primd  fade  liaUs  I 
agree.    Th^  haTe  handed  a  paper  containing  a  libd  l|i 
a  stranger,  and  this  called  upon  them  to  ahow  that  th^i 
did  not  "  publish  "  the  libel.    It  is  aeoesaary,  thsnCon^ 
to  consider  who  the  defendants  are.    Now,  a  person  vli 
publishes  a  paper  with  a  libel  in  it  ia  liable  beeaoiali 
publishes  it  by  bia  serrants  ,-so  also  the  printer  ie  Mkk  * 
But  we  have  here  persons  who  did  not  oompossUl^ 
newspaper,  nor  print  it,  and  the  charge  against  tbMiN 
that  they  disseminated  the  libel.    Did  they  by  dinMoli^ 
atlng  it  publish  it  P    Ho  doubt  if  they  had  known  IM 
contents  and  disseminated  it  they  would  hare  pablUii 
it.     But  in  this  case  the  jury  haTe  found  that  th^r^:: 
not  know.    I  am  not  prepared  to  aay  whether,  if  M 
jury  had  merely  found  that  it  was  not  by  reason  of  flf..' 
negligence  that  the  defendants  di^  not  know  of  the  Mi 
in  the  paper,  that  would  haye  been  eoffioient  to  reiliil 
them.    I  do  not  decide  it.    But  the  Jury  haye  fosrf 
that  the  defendants  did  not  know,  nor  ought  they  ti 
have  known,  that  the  newspaper  waa  one  likely  to  ooi* 
tain  libellous  matter.    That  finding  comes  to  this,  ikd 
the  defendants  are  innocent  disseminatora  of  a  tiiia| 
containing  a  libel,  but  which  they  had  no  raaMDi» 
suppose  would  contain  one.    The  eonsequenoes  of  hold* 
ing  them  liable  in  such  a  case  would  be  too  encmooi. 
A  mere  carrier  of  a  thing  containing  a  libel  woold 
be   liable,— even   a  railway  company  that  carried  s 
paper  containing  a  libel  oyer  the  country,  though  ths 
paper  was  one  not  at  all  likely  to   contain  libellooi 
matter.    The  consequences  would  be  too  great ;  sad  ss 
this  question  depends  upon  common  law,  and  not  190s 
statute,  it  may  be  safely  laid  down  that  any  propoi(tt» 
which  alleges  that  the  common  law    of   Enghvd  11 
wholly  unreasonable  and  unjust  must  be  an  emsaoai 
proposition.    The  appeal  must  therefore  be  dlsmiMed. 

OoTTON  and  Bowbk,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  defendants,  G,  SoUns. 


From  a  B.  DIt. 


KoT.24. 


Hawxb  v.  BAWAir.  (a,) 

Composition — Secured  eredilor-'^Vdlutxtion  of  wcaniif 

— Z>ti«y  of  creditor  to  assent  to  debtor's  valuaUoiir^ 

Bankruptcy  Act,  1869  (32  Sf  33  Vict,  c,  71), «.  1<& 

Where  in  composition  prooeedingsj  under  stdiei^  1 W 

of  the  Bankruptcy  Af^  1869,  a  ereditw  is  f^'*^^^ 

debtor's  etatement  of  affairs  at  a  partly*secured  ^•'•"•J' 

in  reepect  of  a  certain  debt,  and  the  dMor  in  the  tM^ 

ment  values  the  security  at  **  nil,"  the  creditor  ^r 

take  any  Uep  to  signify  his  assent  to  such  «aZ«»<^f* 

but  the  debtor  must  pay  or  tender  the  amount  oft^ 

composition  on  that  debt,  and  in  defauU  thereof  »^ 

original  debt  1 


Appeal  from  the  judgment  of  Pollock,  B.,  in  an 
action  to  reooTcr  the  turn  of  £200  and  interest,  adnoo^ 
upon  a  mortgage. 


(a.)  Beported  by  W.  P.  Bamxx,  Esq.,  BarrifteM*-^**' 
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Oovm  ov  A^FnuL. 


Hawbs  v.  Bavujm. 


OODXT  OT  ApPIAL. 


Oa  the  ^401  of  Iby,  1883,  the  defeadant  mortgaged 

I  to  the  i^klBifaittff  cotiiB  leaeeLold  piemises  to  seonre  the 

JTepecfmeni  of  iSOO  and  interest,  and   there   was   a 

co««iiaiit  to  npKf  witUn  three  calendar  months  after 

notafie  in  viitlQ^i 

On  the  16th  of  Noromber,  1883,  the  defendant  filed  a 

\%q[oiaatiDB  fd^km  under  the  Bankmptoy  Aot,  1869, 

«ttd  aft  As  int  meeting  of  creditors,  on  the  6th  of 

DecaBfaarjis  fled  a  statement  of  his  affairs,  in  which 

toj— dfls  ^sintifl  as  a  partly-seonred  creditor  for 

J3M,  md  flUmated  the  Talne  of   the   security  (the 

I  tf  ths  leasehold  premises)  at  nil;  he  also 

Os  pIshitifE  in  the  list  of  nnsecared  creditors 

•  OttdHiM  for  £S60.    This  latter  snm,  it  was  ad- 

HMl  fafllodsd  the  £200  adTanced  on  the  mortgage, 

r  m  mam  of  £60  for  goods  supplied  hj  the  plaintUT 

fta  deiendant,  which  in  reality  only  amounted  to 

f  tk  6d.    The  creditors  reeolTcd  to  accept  a  composi- 

k  «f  9b.  6d.  in  the  poond,  payable  seven  days  after 

I  meeting,  iHiich  was  fixed  for  the  19th  of 

At  the  ftsoond  meeting  the  resolations  were 

and  registered  on  the  21st  of  December. 

I  pWntiif  voted  for  the  resolution,  and  receiTcd  the 

on  the  debt  of  £59  7s.  6d.,  but  did  not 

OE  demand  the  composition  on  the  debt  for  £200, 

i  Hm  defendant  tender  it.    The  plaintiff  retained 

•HSlty.    On  the  9tti  of  May,  1884,  the  plaintiil 

•  flnse  months'  notice  to  the  defendant  to  repay 

£nO  aftiaased  upon  the  mortgage,  and,  the  same 

i  Mag  paid,  brought  this   action  to  recover  the 

tfvnt.    The  defendant,  in  his  defence,  pleaded  that 

i  be  bad  eoBpoaded  with  his  creditors  under  the  126th 

of  the  Bankruptcy  Act,  1869,  and   that  the 

had  not  proved  for  the  debt,  nor  realised  his 

MlQd[,  R,  hdd  that  the  plaintiff  was  bound  in  some 

^to  iiginfy  Us  aseent  to  the  defendant's  valuation 

Mata^oompodtion  became  payable,  and  that  conse- 

^pn^M  Aibatt  in  payment  of  the  composition  had 

cesnmd,  sad  gne  Judgment  for  the  defendant. 

^EtefliiBliif^ipealed. 

M.  O.  Wm»,  Q.C.,  and  YdverUm,  for  the  plaintiff. 
—The  pUntiir  did  not  prove  for  the  £200,  and  did 
not  icMife  the  eompodtion  on  it.  The  defendant  put 
tkedebt  in  his  statement  of  afflaira  as  £200,  and  the 
9vx^  m  worthless;  therofore,  it  was  his  duty  to 
pay  liie  composition  on  the  £200,  and  as  he  did  not 
do  ao  the  crig^al  debt  revived.  The  plaintiff  was  not 
hound  to  sl^fy  his  assent  to  the  defendants  valua- 
tioa ;  it  was  soiBdent  that  he  did  not  dissent  from  it. 
ncy  sifted  &  parte  Pwusoek,  21  W.  B.  755,  L.  B.  8 
Cb.  6tt;  JSs  pmU  BeOwieh.  24  W.  B.  938,  2  Oh. 
1).485.     ,. 

^Mm^,  Q.C^  and  H.  Terrea,  for  the  defendant.— 
k»  the  pialntifl  was  not  bound  by  the  defendant's 
ifeloation,  he  ought  to  have  done  something  to  show 
tka  be  aeoepled  that  valuation  or  repudiated  it ;  he 
Mgbt  to  have'given  up  the  security  and  proved  for  the 
debt,  «  he  mi^t  have  realized  or  valued  it  himself,  and 
(toitd  for  the  balance.  But  until  the  plaintiff  puts 
•oawwdns  on  tbe  security,  the  defendant  cannot  know 
ebBtsBouitof  compceition  be  is  to  pay.  The  com- 
isalisa,  thenlore,  did  not  become  payable  until  the 
ihiMiB  aome  way  aignifled  his  assent  to  the  defend- 
■tfiwHartion,  wbioh  he  never  did,  and  so  there  has 
ftccamlrifause  to  pay  the  composition,  and  the  original 
dctthsslnfived.  Further,  the  plaintiff  asked  for  the 
"f^Mblnntofa  reeoiver,  both  in  the  writ  and  at  the 
trial,  Aowfaig  that  he  valued  the  security  as  worth 
and  it  can  be  shown  that  he  attempted  to 
sseuri^,  though  no  evidence  was  given  on 
tliif  poia  at  fbe  trial. 

WiOit,  Q.O.t  oonaented  to  take  the  composition,  and 
au  MipMS  fnr  the  whole  £200. 


Lord  EsMBB,  H.B.— -This  question  arises  in  a  com- 
position arrangement,  and  the  debtor  in  his  statement 
of  affairs  stated  that  he  was  Indebted  in  the  sum  of 
£260  to  the  plaintiff,  and  in  another  part  he  stated  that 
as  to  £200  the  plaintiff  held  a  security  for  that,  which  he, 
the  debtor,  valued  at  "  niW  That  divided  the  debt  due 
to  the  plaintiff  into  two  parts-^rst,  £200  advanced 
upon  security;  and,  secondly,  £60  unsecured.  The 
plaintiff  dealt  with  that  £60  as  not  being  correct,  placing 
it  at  £59  7s.  6d.,  and  received  the  composition  on  it, 
but  that  made  no  difference  as  to  the  other  debt. 
Though  the  debtor  valued  the  security  as  worthless,  the 
creditor  was  not  bound  by  that  valuation.  He  might 
have  attempted  to  realise  the  security,  and  if  he  got 
anything  for  it,  he  would  be  entitied  to  be  paid  the 
composition  on  the  balance.  But  he  might  accept  the 
debtor's  valuation,  and  if  hedid  sohe  need  not  express  any 
assent  thereto.  He  had  nothing  further  to  do,  and  the 
security  having  been  valued  as  worthless,  the  debtor  was 
bound  to  tender  him  the  composition  on  the  full  amount 
of  £200  within  the  proper  time,  and  not  having  done  so, 
the  creditor  is  entitied  to  the  original  debt,  which  has 
never  ceased  to  exist  The  plaintiff,  therefore,  was 
entitied  to  be  paid  the  £200;  but  as  a  suggestibn  has 
been  made  that  he  attempted  to  realiae  the  security,  he 
has  consented  to  take  the  composition,  and  he  will  have 
Judgment  for  that  amount. 

Oonoir,  L.  J.— The  debtor  has  placed  the  value  of  the 
security  at  nothing,  and  so  has  placed  the  debt  among 
the  unsecured  debts.  The  creditor  is  not  bound  by  the 
debtor's  valuation  of  the  security.  But  he  may  accept 
it,  and  if  so  he  is  not  bound  to  do  anything  to  show 
that  he  accepted  such  valuation.  If  the  creditor  had 
dissented  from  the  valuation,  no  composition  could  bave 
been  paid  on  the  debt  until  the  creditor  had  valued  or 
realiaed  the  security.  But  if  he  did  nothing  to  dissent 
from  it,  the  eompodtion  would  become  payable  at  onoe, 
and  the  debtor  ought  to  have  paid  it. 

But  it  is  said  that  two  things  show  that  the  creditor 
did  not  accept  the  valuation— first,  he  asked  for  a 
receiver ;  but  he  did  this  after  the  action  was  brought, 
and  I  see  by  the  reply  that  the  plaintiff  accepts  the 
statement  of  the  debtor  that  the  security  is  worth 
nothing;  and,  secondly,  there  is  a  suggeatton  that  the 
plaintiff  had  tried  to  realize  the  security.  Upon  this 
no  evidence  was  given  in  the  court  below,  and  to  save 
any  further  inquiry  into  this  question  the  p!^«^«fl!  has 
agreed  to  take  the  comporition. 

BowiN,  Lb  J. — ^I  am  of  the  aame  opinion,  and  for  the 
same  reasons. 

ApTpM  aUowed* 

Solicitors  for  the  plaintiff,  0.  B.  ttanddU  A  Son. 

Solicitor  for  the  defendant,  J.  /.  Oummim. 
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HXOH  OOUBT. 


In  bb  Glanyillb. — In  bb  Eicpbbob  Litb  Amubancb  Sooibtt. 


HlOB  OOUBI. 


HHii   Ooutt    Of    3wt\tt. 


Chan.  BIt.  ) 
V.C.B.     J 


Not.  27. 


In  re  Glanville. 
Ellis  v.  iTohnsoit.  (0.) 


Married  iMoman — Separate  estate — Restraint  on  antici* 
pation — Costa  q/adian  improperly  instituted, 

A  married  womnn  who  was  entitUd  under  a  will  to  the 
ineoms  of  a  ^rust  fund  for  life  for  her  teparate  use, 
but  with  a  restraint  on  anticipation,  brought  an  action 
for  administration  {suing  in  the  name  of  her  next 
friend)  against  the  executors  of  the  will,  who  were  cilso 
the  trustees  of  the  fund.  By  an  order  made  on  further 
consideration  in  the  action  it  was  directed  thai  the 
plaintif  having  failed  to  establish  any  case  of  default 
against  the  executors  {the  defendants)^  should  pay  the 
defendants  their  costs  of  the  action  as  between  party  and 
party. 

The  next  friend  proving  insolvent  and  unable  to  pay 
the  costs, 

EM,  on  a  summons  for  thai  purpose  taken  out  by 
t?ie  defendants,  that  the  defendants  were  at  liberty, 
notwithstanding  the  restraint  on  anticipation,  to  retain 
tJie  income  qf  the  trust  fund  belonging  to  the  married 
woman,  from  time  to  time  as  it  became  due^  until  such 
costs  were  fully  paid  and  satisfied. 

Be  Andrew«»  Edwards  v.  Dewar.  ante^  p.  62>  30  Oh. 
D.  Ib9,  followed  and  approved  of. 

Adjouraed  eammona. 

John  GlanTllle,  by  his  will,  dated  the  18th  of  October, 
1874»  gaTe  and  doTieed  all  hie  estate  to  D.  S.  Johnson 
and  William  Legg  npon  trust  to  s^ll  and  invest,  and  to 
stand  posaeeeed  of  the  trust  funds  upon  trust  to  pay  the 
annual  income  of  one  moiety  thereof  as  and  when  the 
same  should  from  time  to  time  actually  become  receiTable, 
and  not  by  way  of  anticipation,  into  the  proper  hands  of 
Era  Hodgson,  then  the  wife  of  William  Hodgson,  but 
now  Etb  Ellis,  the  wife  of  John  Ellis,  during  her  life, 
free  from  the  control  of  any  husband  whom  she  might 
marry,  without  power  of  alienation,  as  a  strictly  personal 
ptofision,  for  which  annual  income  her  receipts  alone 
were  to  be  good  discharges. 

The  trustees,  Johnson  and  Legg,  were  appointed 
executors,  and  the  will  was  prored  by  them  on  tiie  22nd 
of  January 1 1375* 

On  the  15th  of  AprU,  1882,  Eva  Ellis,  by  Arthur  Boss, 
her  next  friend,  brought  an  action  for  administration  of 
the  estatfB  of  the  testator,  and  execution  of  the  trusts  of 
his  will.  The  executors  and  trustees,  Johnson  and  Legg, 
were  tde  defendants.  The  action  came  on  forbearing  on 
the  7th  of  April,  1888,  when  the  usual  accounts  and 
inquiries  were  directed.  By  an  order  made  on  further 
consideration  it  was  declared  that,  as  the  plaintiff  had 
not  established  any  case  of  default  against  the  defendants, 
the  executors,  the  defendants  were  entitled  to  their 
costs,  as  between  solicitor  and  client,  out  of  the  estate, 
and  that  the  plaintiff  should  pay  the  defendants  the 
costs  of  the  suit  as  between  party  and  party.  Tiie 
defendants'  costs  as  between  party  and  party  were  taxed 
at  £170  10s.  lOd. 

The  next  friend  proving  insolvent,  and  unable  to  pay 
these  costs,  the  defendants  took  out  the  present  sum- 
mons, whereby  they  asked  that  the  sum  of  JS170 10s.  lOd., 
their  taxed  costs,  which  had  been  ordered  to  be  paid  by 
the  plaintiff,  Arthur  Bose,  or  such  part  thereof  as  the 
said  Arthur  Bose  should  be  unable  to  pay,  might  be 
provided  for  out  of  the  income  from  time  to  time  pay- 
able to  the  plaintifE,  Eva  EUis,  by  the  defendants  under 

(a.)  Bepoxted  by  M.  J.  Blaxb,  Esq.,  Bandster-at-Law. 


the  trusts  of  the  wiU  of  the  said  testator,  and  that  ih) 
defendants  might  be  at  liberty  to  retain  sui^  bieoms  1 
it  became  due  and  payable  to  the  plaintiff,  £n  Blii 
until  such  costs  were  fully  paid  and  satisfied. 
This  summons  was  adjourned  into  oourt. 


Chadwyck  Hecdey,  for  the  defendants. — The 
on  anticipation  does  not  prevent  the  oourt  depriving  fl 
married  woman  of  the  Income  of  the  trust  fund  imtfl4 
has  paid  what  the  oourt  thinks  she  ought  to  pay :  h  I 
Andrews,  Edwards  v.  Dewar,  ante,  p.  62,  30  Cb.  1 
159,  is  a  distinct  authority  on  that  point. 

RusseU  Roberts,  for  the  plaintiff.— The  whole 
of    authority   runs    contrary   to    the    view  tafaB  I 
Pearson,  J.,  in  In  re  Andrews,  Edwards  ▼.  Dewar, 

He  dted  Moore  r.  Moore,  1  OolL  54 ;  ReibiMm  ^ 
Wheelwright,  4  W.  B.  187,  6  De  G.  M.  ft  G.  « 
Stanley  v.   Stanley^  26  W.    B.  810,   7   Ch.  D.  "" 
Olaydon  v.  Finch,  15  Eq.  266,  21  W.  6.  Dig.  146. 

Baoom,  Y.O.— I  do  not  tiUnk  any  of  tho  oases 
Mr.  Bussell  Boberte  are  applicable.    It  is  perfeeti| 
settied  that  a  married  woman  resteained  from  anf ' ' 
cannot  by  any  m^ans,  lair  or  fool,  ge^  rid  of  that 
But  that  does  not  mean  that  she  can  do  anytUili 
likes  without  any  penalty.    I  am  not  bound  l| 
decision  of  Feanon,  J.,  that  has  bMU  feCerred  to^ 
fully  concur  in  oonsidecing  that  vrhat  he  did  wm 
f  eotiy  right.   Whether  it  was  so  or  not  in  that  e«s,^ 
all  events,  make  the  order  sought  for  hes^    Tbe 
of  the  order  I  make  is,  not  to  enable  the  manied 
to  anticipate  tbe  income,  but  to  prevent  her  iMcifilgJ 
when  it  becomes  doe,  which  is  anything  but  anf"  ^ 

Summons  aUowsd. 

Solicitors,  R.  Ohapman;  Geo.  F.  RMnson, 


Chan.  Biv.  1 
V.O.B.     1 


HoT.«>. 


In  re  Empxbok  Lifb  AjmnuvcoB  Socnn- 
Ex  parte  Hollidat.  {a.) 

Company  —  Winding    up  —  Voluntary    "'^•^ J* 

continued  under  supervision^Appoiniment  V  F^ 

visional  liouidator^^Commencement  of  window' 

Companies  Act,  1862  (25  «fc  26  Fict  c  89),  1. 1»'' 

Where   a   provisional    official   liquidator  ha»  ^ 

appointed,  and  the  voluntary  winding  up  ^l/'**? JJTuL 

is  subsequently  ordered  to  be  continued  ^^'^rjj 

supervision  of  the  court,  the  winding  up  must «  •JJJ' 

to  commence  from  the  date  <if  the  resolution  »«Y»^ 

the  urinding  up,  and  not  from  the  appointment  v  •* 

provisionai  liquidator* 

Motion.  -Ailflf- 

This  was  an  application  by  John  Hofflday,  » FJJv 
holder  in  the  Emperor  Life  Assurance  Sodety  l"""^ 
for  an  order  that  the  liqnMator  in  tbe  velimW 
winding  up  of  the  sodety  should  admit  his  picof  oni»- 
policy  to  be  ascertained  at  the  date  of  the  «w5SSi; 
resolution  lor  liquidation  passed  by  the  f^^jT^^ 
and  the  question  was  -whether  that  or  tiie  f  •••  *^ 
appointment  of  a  provisioiial  liquidator  should  oe  i*^ 
as  the  true  oommenoemeat  of  the  winding  «P*        ^  , 

On  tbe  22nd  of  September,  1885,  a  P«"*^  J^a 
director  for  winding  up  the  sodety  was  V^^^ih, 
an   order  made  by  the  Vacation  Judge  ^pdniuw 
F.  B.  Smart  provisional  oiBdal  Bqnidator. 

On  the  5th  of  October  a  spedal  mee( 

(a.)  BeportedbyH.  0.  Bopan,  Esq.,  Baniito-^*"^** 


ofAtf^ 
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SioH  Oouw* 


BuDOKCB  Gas  and  Watib  Oo.  v,  Lokd  Dunbatbit. 


High  Ooukt. 


mft  bdd  nd  neoLatioiiB  for  a  Tolantary  winding 


I 


i  tb«  Itti  of  Oetober  the  petition,  and  also  a  second 

pe^^Unif  villi  tfe  rme  object,  presented  b/  a  creditor, 

eaxQfi  on  flnr  bttriog,  and    an  order  was  msde  for  a 

oompiiiliQij  windiiig  up,  nnless  the  resolutions  for   a 

•^cUmilHj  lindiiig  up  were  confirmed   at  the  second 

^leetiag,  ad,  in  that  case,  that  a  supervision  order 

•hoiild  ke  asde  sad  post-dated,  and  that  the  proTisional 

BgattilBriboaU  be  continued  in  the  meantime. 

Ok  ttc  list  of  October  a  second  meeting  of  the 
mtk$f  wu  hdd,  and  the  resolutions  were  confirmed. 

Ql  fte  S4th  of  October  an  order  was  made  to  con- 
|kv  flb  volvntsiy  winding  op,  subject  to  the  super- 
jteflftte  court. 

I  polk^-holders*  claims  would  increase    in  Talue, 
anauitsnts'  claims  would  decrease  in  ?alue,  in 
n  as  the  date  of  the  commencement  of  the 
\  up  sbcold  be  postponed. 

M,  Q.O^  and  MtHUgan,  for  the  motion.*-The 
_  tip  dU  act  begin  till  the  resolutions  were  con- 
I  at  the  second  meeting:  W9d«nC%  ooml  17  W.  B. 
.B.  40b.  10. 

.If.  B,lUmer,  for  the  liquidator.— The  appointment 
|%i  wiflnonal  liquidator  is  the  right  date :  In  re 
WnM  IVajff  Oirj^oraHion,  15  Oh.  D.  465,  29  W.  B. 

■I,  Y.O.— I  entertain  no  doubt  on   this   point. 

MtMl  tights  between  debenture-holders  and  other 

■  wm  9Bito  aaofeher  thing.    That  was  the  case 

lbs  his  Master  of  the  BolU,  and  I  do  not  think 

BSBBij  lo  take  it  into  consideration.    It  has  no 

I  to  the  ease  before  me.    But  the  plain  sense 

ana  Jwllse  nd  tight  of  the  thing  is  beyond  ail  ques- 

Ibo.     XJader  Ae  Winding-up  Acts,    a   Joint    stock 

ta^n|  has  it  in  its  power  to  pass  resolutions  for  a 

^^M>MJ  wtading  up.    They  do  that  bj  resolutions 

ViMiA  ift  a  fiiKt  meeting,  which  are  wholly  inoperatiTC 

nstfl  th^  have  bsen  confirmed  at  a  second  meeting. 

It  is  ct|y  span  the  second  meeting  that  the  operation  of 

tb9  wfwttig  ap  commences.    After  the  second  meeting 

has  ghn  iUI  feme  and  effect  to  the  intention  of  the 

Aist  BwaCiflg,  the  act  is  done,  and  from  that  moment 

thewfudbg  up  proceeds.    It  is  impossible  to  fix  any 

0tttf  date  or  to  81^  that  the  appointment  o(   a  pro- 

iMflial  iiqaidator,  which  is  a  piece  of  machinery  only, 

is  the  ttea  l^a  which  the  winding  up  commences. 

Upea  the  confirmation  of  the  resolutions,  the  winding 

np  Npn;  it  did  not  exist  before,  and  it  commenced 

ily  ■ftcrwarde — thereafter,  and  thereupon. 


BIT. 

CUlly,J. 


Not.  8. 


\ 


BuMKKB  Gab  asp  Waxbb  Oo.  t;.  Lobd 

^•fcr  ani  purcha$er — Specific  performance-^ Non^ 
fmmiitin  of  Burveyofs  teiiifieate^Lanch  Olau$e$ 
ftmrftfototi  Ad.  1845  (8  <§  9  Vict.  e.  18),  a.  9. 

^mtykaie  or  dedaraUon  in  wrUing  required  by 
^^•fik§Land$  Clau$e$  Coneolidation  Act,  1845, 
^  ^  ei  land  by  p§r90M  under  ditahiliiy,  to  be 
^'"nd  %  A0  fmnfey^r^  to  their  valuation^  is  an  euen- 
^ftt^y^  proitdfre  tmder  the  section,  and  in  the 
<iMff  Y^mA  ^eriifitiiae  or  deolaration,  igpeeifiQ  per- 

M  iVQiM  bj  A.  0.  ]£a0|4bsi^  Ssq.,  Qarrister.at- 
I«w. 


formanoe  of  an  agreeme/it  made  under  the  etaiuie  wiJth 
a  person  under  disability  ufUf  not  be  decreed  against 
such  person. 

This  was  an  action  for  the  specific  performance  of  an 
agreement,  dated  Slst  of  Febrnary,  1872,  and  made 
between  the  plaintiH  company  of  the  one  part,  and  the 
defendant  of  the  other  part,  whereby  the  defendant,  as 
tenant  for  life  of  certain  land  in  settlement,  agreed  to  sell 
the  same  to  the  plaintiff  company  at  the  price  of  £444. 
The  plaintiff  company  was  incorporated  under  a  special 
Act  of  Parliament,  by  the  proTisions  of  which  the 
Lands  Olansee  Oonsolidation  Act,  1845,  were  incor- 
porated. 

The  qnestion  for  deeiiion  was,  whether  the  fact  of  the 
plaintiff  company  being  unable  to  produce  the  certificate 
or  declaration  in  writiog  required  by  section  9  of  the 
Lands  Olausee  Oonsolidation  Act,  1845,  was  a  defence  to 
the  action. 

Shortly  after  the  execution  of  the  agreement,  the 
company  entered  into  possession  of  the  land.  In  1877, 
the  company  paid  the  £444  pnrohaee-money  into 
court. 

No  petition  for  iuTestment  of  the  purchase-money 
had  b^  made,  and  the  defendant  refused  to  complete 
the  purchase  on  the  gronnd  that  the  provisious  of  section 
9oftheljands01ause80onsolidation  Act,  1845,  had  not  been 
complied  with  by  the  company.  This  section  (so  far  as 
is  immaterial)  provides  that  the  purchase- money  shall 
not  "  be  less  than  shall  be  determined  by  the  valnation 
of  two  able  practical  surreyors,  one  of  whom  shall  be 
nominated  by  the  promoters  of  the  undertaking,  and  the 
other  by  the  other  party;  and  if  such  two  snrreyora 
cannot  agree  in  the  Taluation,  then  by  such  third 
surrey  or  as  any  two  justices  shall,  upon  application  of 
either  party  after  notice  to  the  other  party  for  that 
purpose,  nominate,  and  each  of  such  two  surveyors,  if 
they  agree,  or,  if  not,  then  the  surveyor  nominated  by  the 
said  justices,  shall  annex  to  the  valuation  a  declaration 
in  writing  subscribed  by  them  or  him  of  the  correctness 
thereof,  and  all  such  purchase-money  or  compensation 
shall  be  deposited  in  the  bank  for  the  benefit  of  the 
parties  interested  in  manner  hereinafter  mentioned." 

The  company  were  unable  to  produce  any  certificate 
of  valuation,  or  any  evidence  of  a  formal  certificate 
having  been  made ;  but  it  was  admitted  that  two  com* 
potent  BUKveyors,  the  one  representing  the  company,  and 
the  other  representing  the  defendant,  had  valued  the 
property,  and  a  letter  was  produced,  written  on  the  27th 
of  August,  1871,  by  one  of  such  surveyors  acting  for  the 
company  to  the  company's  solicitors,  stating  that  he  and 
the  defendant's  surveyor  bad  met  and  arranged  the  price 
and  terms  at  and  upon  which  the  land  was  to  be  purchased 
by  the  company,  and  adding  that  the  writer  had  made  notes 
of  such  terms  in  the  presence  of  the  defendant's  sur- 
veyor, which  in  part  the  latter  dictated,  and  to  the 
correctness  of  which  the  latter  agreed.  The  surveyor 
representing  the  defendant  was  now  dead,  and  the  notes 
were  not  produced. 

BomeTf  Q.O.,  and  J.  G.  Wood,  for  the  plaintiff 
company. -*Bection  9  of  the  Lands  Olanses  Oonsolidatioii 
Act,  1845,  is  merely  directory.  Moreover,  the  company 
has  in  substance  complied  with  the  reqolrementa  of  the 
section,  and  that  distinguishes  the  present  case  from 
the  oases  of  Baker  v.  Metropolitan  Bailway  Co.*  11 
W,  B.  18,  31  Beav.  504,  511,  and  Wycombe  Bail- 
way  Co.  V.  Donnington  Hotpital,  14  W.  B.  359,  L.  B. 
1  Ob.  268. 

Macnaghten,  Q.C,  and  Onslow,  for  the  defendant- 
There  is  no  evidence  that  the  (wo  surveyors  were 
anything  more  than  mere  general  agents.  There  is  no 
evidence  that  they  were  nominated  under  section  9  of 
the  Act  for  the  purnose  of  carrying  out  iti  provisiowk 
[Theij  were  stopped  by  the  court  J 
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High  Coubt. 


Haioh  V,  Haioh. 


High  Court. 


Chitty,  J. — The  statate  does  not  enable  a  person 
nnder  disabiUtj  to  fix  his  own  price  for  the  land  taken, 
and  it  ie  incumbent  on  the  company  to  show  that  the 
proTidone  of  leotion  9  have  been  actually  complied  with. 
It  is  said  that  this  has  been  done  in  substance,  if  not  In 
form.  The  substance  of  section  9  is,  howcTer,  that  the 
Taluation  should  not  onlj  be  made  in  the  manner 
prescribed,  but  should  be  etidenoed  in  writing— that  is 
to  say,  by  a  declaration  in  writing  or  certificate  of  the 
correctness  of  the  Taluation  subscribed  by  the  two 
surreyors.  Passing  by  the  point  whether  the  surveyors 
were  duly  nominated  nnder  section  9, 1  hold  that  there 
is  no  evidence  that  a  declaration  in  writing  was  sub- 
scribed by  the  surreyors.  Such  a  declaration  is  required 
by  the  Act,  and  its  absence  is  fatal  to  the  company's 
case.  It  is  a  document  of  title  which  cannot  be 
dispensed  with,  the  object  of  section  9  being,  that  there 
should  eziat  a  record  of  the  prescribed  formalities 
having  been  strictly  oompUed  with.  It  has  been  said, 
during  the  course  of  the  argument,  that  the  latter  part  of 
section  9,  which  requires  this  declaration  to  be  annexed  to 
the  valuation,  is  directory  only.  To  so  hold  would,  in 
my  opinion,  be  to  unnecessarily  sever  the  section  into 
two  parts  for  the  ptirpose  of  misreading  it  as  a  whole. 
In  the  case  of  Baker  ▼.  MOropoliian  Bailway  Co.  it  is 
true  that  Eomilly,  M.R.,  appears  to  have  laid  no  stress 
upon  the  formalities  required  by  section  9;  but  it 
appears  at  the  end  of  the  report  that  his  decision  was,  to 
all  intents  and  purposes,  reversed  by  Lord  Westbury. 
Moreover,  in  Wycomle  Bailway  Co,  v.  Donnington 
Eo$pUal,  Turner,  L.J.,  appears  to  look  upon  the 
surveyors'  declaration  as  an  essential  part  of  the 
procedure,  and  I  so  hold. 

AcHon  diwniaeed,  tvUh  cotis. 

Solicitors,  J.  if.  Wrentmore,toi  T.  T.  Lewis,  Bridgend: 
FrereA  Co. 


Ohan.  Biv.  \ 


Pearson,  d 


Nov.  13, 16. 


Haigh  v.  Haigh.  (a.) 
PractieeSHUng  aside  judgment  in  de/auU  of  defence-^ 
Dffenee  itruek  out /or  refusal  to  allow  inspection^ 
Ore/.  27,  r.  16;  ord  31,  r.  21. 

An  order  was  made  on  the  defendant  in  an  action  to 
produce  certain  documenU/or  inspection.  The  defend- 
ant wilfully  refused  production,  and,  accordingly,  an 
order  was  mode,  under  ord.  81,  r.  21,  to  strike  out  the 
defence,  and  Judgment  was  given  against  the  defendant 
tn  default  of  pleading. 

On  an  application  by  the  defendant,  under  ord.  27,  r. 
15,  the  court  refused  to  set  aside  the  Judgment. 

Motion. 

The  action  was  brought  by  James  Haigh,  as  adminis- 
trator of  his  mother,  Martha  Haigh,  who  had  died 
intestate,  against  Mary  Haigh,  her  daughter,  claiming  a 
declaration  that  two  sums  of  £1,000  and  £650  respec- 
tively,  which,  at  the  time  of  the  death  of  the  mother, 
were  deposited  in  a  savings  bank  in  the  joint  names  of 
the  mother  and  daughter,  formed  part  of  the  estate  of 
the  mother,  and  that  Mary  Haigh  might  be  ordered  .to 
tiransf  er  the  two  sums  to  him  as  administrator  of  Martha 
Haigh. 

By  her  defence  Mary  Haigh  alleged  that  part  of  the 
money  was,  when  the  two  sums  were  deposited,  her  own 
absolute  property,  and  that  she  had  become  entitied  to 
the  remainder  by  survivorship. 

On  the  1st  of  April,  1885,  an  order  was  made  for  the 
production   by  Mary  Haigh,  for  the  inspection  of  the 

(a.)  Eeported  by  J.  TaTTtoUM,  Baq.,  Banisterbat-Law.  , 


plaintiff's  solicltorsj  of  certain  bank-books  mentioiied  by 
her  in  her  affidavit  of  the  documents  in  her  posaeiekm,  ; 
relating  to  the  matters  in  question,  and  in  reipeotaf 
which  she  had  not  claimed  any  privilege  from  prodactio% 
although  she  had  claimed  such  privilege  in  respeotof 
other  documents  mentioned  in  the  affldarit.  Bat  ICnj 
Haigh  knowingly  and  wilfully  refused  to  comply  ibl 
the  order. 

On  the  27th  of  April,  1885,  an  order  was  made  ond* 
ord.  SI,  r.  21,  to  strike  out  her  defence,  and  place  hmk 
the  same  position  as  if  she  had  not  defended. 

On  the  16th  of   May,   1885,    judgment  was  gim 
against  her  in  default  of  a  defence.     On  the  9th  of  J^^ 
1885,  she  was  ordered  to  bring  in  an  aooount;  sodoi:' 
the  5th  of  August,  1885,  she  was  ordered  to  transteiit'.' 
two  sums  to  the  plaintifC. 

This  was  a  motion  by  Mary  Haigh,  nnder  ord.  27,ft  v 
15,  to  set  aside  the  judgment  in  default  of  a  deter^ 
and  also  asking  for  an  extension  of  the  time  wbiehi 
been  fixed  for  the  production  of  the  docnmentalvf 
order  for  production,  or  for  an  ezteoaioa  of  ths  f 
for  appealing  against  such  order. 

It  was  in  evidence  that  the  soHcitor  for  Mary  B0S 
had  fully  explained  to  her  that  the  documents  hadM^ 
ordered  to  be  produced  only  for  inspection,  and  t 
was  not  required  to  give  up  possession  of  them,  and  1  .  . 
informed  her  of  the  consequence  of  disobedience  Co  ^\ 
order  for  production. 


3 


Biggins,  Q,C,f  and  T.  L.  Wilkinmm,  foe  the  ni0ttab| 
— ^The  court  has  power  to  set  aside  the  judgment flir! 
to  grant  the  relief  asked  for  by  the  motion,  and  tti^ 
circumstances  of  the  case  justify  it  in  so  doing. 

They  cited  King  v.  Sandeman,  26  W.  B.  569;  (Mr 
V.  Stubhs,  29  W.  B.  132,  6  Q.  B.D.  116;  Atwooi 
Chichester,  26  W.  B.  320,  3  Q.  B.  D.  722. 

Cozens-Hardy,  Q.C,  and  B.  Eyre,  for  the  pUdntUL- 
This  is  not  a  case  in  which  the  court  will,  in  tiis  ex»' 
cise  of  its  discretion,  set  aside  a  judgment. 

They  referred  to  Atwood  v.  Chichester.  [BsMOSt 
J. — ^The  cases  as  to  .  discretion  are  collected  in  tba 
Annual  Practice,  at  p.  339.]  Cockle  v.  Joyce,  26  W.  ^ 
41,  7  Ch.  D.  56. 

Cur.adv.fiii* 

Kov.  16.— Pbabsok,  J.  [after  stating  the  facts  sit  o^t 
above,  proceeded  as  follows  : — ]  It  is  dear,  fron  tbe 
evidence,  that  the  defendant  was  fully  informed  by  bflf 
solicitor  that  she  need  not  give  up  the  possession  of  tbs 
two  bank-books  in  question,  but  that  it  was  only  ne^ 
sary  to  produce  them  for  inspection  by  the  plaintHTi 
solioitors ;  and  that  he  explained  to  her  that,  if  she  per- 
sisted in  disobeying  the  oi^er  for  production,  the  rwalft 
would  be  that  judgment  would  be  given  agaiitft  hflr, 
and  that  the  whole  of  the  money  would  have  to  be 
handed  over  to  the  plaintiff  for  distribution  among  tt^e 
family,  her  own  costs  bdng  paid  ont  of  her  shsie.  Bee 
solicitor  could  not  have  made  use  of  plainer  ^S^^' 
and  the  defendant,  however  wrong-headed  she  migbt  b^ 
could  not  have  failed  to  understand  it.  She  still,  hov- 
ever,  refused  to  produce  the  bank-books,  and,  codm- 
quently,  judgment  went  against  her  by  defanlt»  and  ^« 
was  ordered  to  transfer  the  two  sums  of  money  to  tue 
plaintiff.  Ko  attempt  was  made  to  set  aside  the  judg- 
ment for  some  months,  until  the  date  of  the  P'^'f^ 
application.  I  feel  the  strongest  disapprobation  to^ 
any  case  should  be  decided  otherwise  than  on  its  me^ 
But  rule  21  of  order  81  was  introduced  for  tiie  pajP^J 
of  preventing  parties  to  actions,  either  plalntffli  ^ 
defendants,  from  delaying  litigation  indefinitely  by  ^ 
fulness  or  negligence.  I  have  looked  through  aU  i» 
cases  which  have  been  decided  upon  ord.  27,  r.  1^» 
order  to  see  what  rule  has  been  followed  by  ^l/^ 
in  deciding  them,  and  I  have  been  nnable  to  ^^^ 
case  in  which  the  court  has  Mt  aiida  a  jodgoflB*  Vii"* 
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High  Oourt, 


fl»«*«*^^Wbowmgly  and  wUfully  allowed  to 
pans.     /a\ia«mo|j[iay^^  Sandeman,  Jesse],  M.R., 
I^Ua  lW|iMQt,|neiedfl  as  follows :— •«  I  do  not  decide 
IStAm  ^^^^umi^  satisfaction  as  most  oases.    On 
I3ie  oia«W,i(ndnwihe  string  Tery  tight,  no  plain- 
US   ^««lil^ible  to  proceed    to  trial  if  not    ready 
csaett7«tttdi7  of  trial.    Solicitors  vroold  be  re- 
q^a^wd,  tB do ly  tbey  euinot  always  be  sore  of  being 
mhkf  ftod&  Ob  the  other  hand,  we  mnst  be  careful  not 
to  mOfff/Ufb torn  the  Cbnrt  of  Appeal  to  remedy 
UumMK/tafttnlmDem.    This  case  is  very  near  the 
Sml  dbebtteZeilthinkthecaaeshooldbe  tried  on 
Mtm&dk  Baft  I  by  no  means  differ  from  the  judges 
MwrntUreondniidns.    They  came  to  their  oon« 
'wBpaBdiibnatmateiiala  from  those  which  are 
I  u.   niere  are,  hi  thia  case,  drounutanoee   of 
peealiaiify."    And  Thesiger,  L. J.,  says,  «<  If  a 
had  thea  been  taken  out  for  time,  it  wonld 
a  proper  esse  for  indnlgence,  and,  if  so,   the 
ef  the  plfbtiiri  solicitor,  in  thinking  the  case  would 
•ODM  on,  is  aoft  eaoogh  to  take  away  the  indulgence. 
case  is  TOiy  near  the  line,  but,  being  doubtful,  the 
It  sboukibadedded  in  favour  of  trying  the  action 
lb  aerits,  instead  of  putting  the  plaintiff  to  the 
sfMogisg  a  oew  action."  Inthecaseof^KiocHKlT. 
'  V&i  197^  which  was  an  action  against  a  married 
IMMiMig separate  property,  who  allowed  judgment 
i»«s^gidDitberl7 default,  Brett,  L.J.,  in  his  judgment, 
iAirsWiqgtbittheplaiatifJ^  at  the  time  he  took  the 
dbgiu  sad  bill  of  exchange,  which  had  been  signed  by 
Ijfe  tfetadsit,  bom  her  husband,  knew  that  the  defend- 
JBlvisasniedfSadyet  sued  her  personally,  and  not 
If  isfeodrng  to  realiae  her  property  in  order  to  obtain 
_  punt  of  tiie  JBOi^y  due  to  him,  and  that  the  def  end- 
iat  did  Bot  nnderstand  the  meaning  of  letting  judgment 
gsbfdefsQlt,  proceeds, ''The  plaintiff  could  not  have 
nceessfolly  pnseoated  this  action,  and,  therefore,  he 
hss  sidbrcd  bo  hnparable  mischief  by  the  delay.*'    And 
Gottn,  U,  sajs,  "None  of  the  provisions  of  the 
Jadlwlnie  Acts  baw  rendered  a  married  woman  liable 
to  be  saed  as  if  she  were  unmarried.    I  should  have 
tloaifittba^  if  the  defendant  had  lain  by  intentionaUy. 
lie  could  aotoov  be  aOowed  to  appear ;  but  the  neglect 
to  defend  amat  be  attributed   to  her  husband,  and 
da  eaoBot  be  considered  to  have  been  guilty  of  such 
Use  as  to  disentitle  her  to  relief."    There   appears, 
fbsnfan^  ao  case  to  show  that  rule  15  of  order  27  can 
ba  acted  apon  when   a  defendant   has  wilfully  and 
laaviBslyallowed  judgment  to  go  by  default.    Under 
tbsaaaiwmnatancw^  I  cannot  act  upon  that  rule  in  the 
insnt  eaaa.    I  think  that  it  would  be  improper  to 
U^gaaappUoation  of  tide  kind  without  a  dear  state- 
acateffsetafor  the  purpose  of  informing  the  court  as 
bvbathad  taken  pLaoe.    Upon  the  facts  which  have 
kaai  stated  In  the  preaent  case  I  refuse  the  application, 
ladl  tbink  I  must  refuse  it  with  costs. 

IfotiMi  diamtaaed^  vrith  eoits, 

MOian,  Aikinion  dt  Dresser  ;  WiHiamson,  Hill,  4 


^^IKv.  (Pollock^  B.,  and  Ifanisty,  J.)         Nov.  80. 

ILcKAT  V.  Bakiszke  &  SoK.  (0.) 

^^*"%  m^i-^  Remitted  fiction  —  Oounter-'Claim  for 
m2>|iUetid  damagee—Oouniy  Oourta  AcU,  1856 
(19AS0rule.  108),  a.  86. 

/a  (is  flBM  o/  a  daim  for  a  sum  under  £50  and  a 
tfaafcr-cfctta  for  unliqnidctted  damages    there    is   no 

(«•}  fitpoited  by  A.  P.  Psbobval  Kbbp,  Eaq.,  Barrlster- 
at-Law. 


power,  under  the  Oounty  Courts  Act,  1856,  a.  20,  to 
remit  the  action  to  the  county  court  for  trial. 

Appeal  from  a  master's  order  referred  by  Huddleston, 
B.,  to  the  court. 

The  facts  were  as  follows: — The  plaintiffs  brought 
an  action  against  the  defendants  for  JS41  for  work  and 
labour  done.  The  defendants  counter-claimed  for  un- 
liquidated damages  for  negligent  workmanship  by  the 
plaintiffs.  The  defendants  took  out  a  summons  to 
remit  the  action  to  the  county  court  of  Leeds.  The 
master  made  the  order,  and  on  appeal  Huddleston,  B., 
referred  the  matter  to  this  court. 

H.  F,  Diekene,  for  the  plaintiffs^^irn^Af  v.  Alhatt, 
Page,  <§  Co.,  31  W.  B.  505,  10  Q.  B.  D.  11,  has 
decided  that  an  action  for  unliquidated  damages  cannot 
be  remitted.  It  is  impossible,  therefore,  to  give  this 
jurisdiction  to  the  county  court  by  means  of  a  counter, 
claim. 

Macmerran,  for  the  defendants.— This  should  be 
treated  as  a  set-off,  and  not  as  a  oounter- claim :  dykes  v. 
Saeerdoti,  15  Q.  B.  D.  423. 

He  referred  to  the  Judicature  Act,  1873  (86  &  87 
Vict,  c  66),  s.  90. 

Pollock,  B. — An  important  question  arises  in  this 
case  as  to  the  construction  of  section  26  of  the  County 
Oourts  Act,  1856.  That  section  gave  power  to  the 
court  to  order  a  case  to  be  tried  in  the  county  court. 
The  Judicature  Acts  gave  the  defendant  a  right  which  he 
had  not  before — namely,  that  of  trying  a  counter-claim 
at  the  same  time  as  the  original  action.  It  has  been 
decided  that  there  is  no  power  to  order  an  action  for 
unliquidated  damages  to  be  remitted  to  the  oounty  court 
for  trial.  Can  we,  therefore,  remit  an  action  in  which 
there  is  a  counter-claim  for  unliquidated  damages  P  I 
think  not.  It  is  clear  to  my  mind  that  when  the  Legis- 
lature gave  power  to  the  superior  oourts  to  entertain 
counter-claims  it  could  not  be  held  to  have  referred  back 
to  the  former  Act.  Section  90  of  the  Judicature  Act  of 
1873  has  been  referred  to,  but  I  do  not  think  itappliea. 
I  am  of  opinion  that  the  order  of  the  maater  must  be 
set  aside. 

Manistt,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Blair  <ft  FT.  B,  Girling. 

Solicitors  for  the  respondents,  ffamlin,  Orammer,  A 
Hamlin,  for  B.  0.  PuUan,  Leeds.  ' 


Q.  B.  DiT.  (Huddleston,  B„  and  Gave,  \        ^^^  «- 
and  Wills,  JJ.  J         ^^^'  '^* 

YsLLAim  V,  Winter.  (0.) 

Revenue — Exdss  licence  ^^  Duty  on  male  sertmnts — 
O^roorTi— 82  S  33  Fief.  e.  14,  s.  19—39  Viet,  c,  16, 
S.6. 

If  a  manservanJt  is  employed  partially  as  a  groom 
hut  substantially  in  some  other  capacity,  his  employer 
is  exempted  hy  39  Viet,  c  16,  a.  5,  from  the  torn  impend 
2>y  32  <ft  33  Vict.  c.  14,  s.  19. 

H.  was  employed  by  W.,  a  fanner,  to  attend  to  the 
bullocks  in  his  yard  and  to  work  on  the  land,  and  also 
to  feed  W.'s  pony.  He  also  cleaned  tfie  harness  and 
washed  the  trap  when  necessary,  arid  occasionally  drove 
with  his  master  to  the  railway  station,  W.  occaeionMy 
attended  to  the  harnessing,  unharnessing,  and  grooming 
of  the  pony  himself. 

(a.)  Beported  by  A.  S.  Topn,  Esq.,  Barrister-at-Law. 
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High  Oou&t. 


Ybllaitd  v.  WniTBB.— Hall  v.  BiLLnraHiK. 


High  Oouit. 


Held,  t?Mi  St  wa$  only  occaiionally  and  parHally 
employed  a$  a  groom,  and  that  W.  was  exempt/rom  the 
tarn. 

YeUand  v.  Yincent,  47  J,  P.  230,  disHnguUhed. 

This  was  a  case  stated  for  the  opinion  of  the  oonrt  by 
Jaatices  for  the  oonntjr  of  Norfolk. 

At  petty  seteione,  bolden  at  Eaat  Dereham,  In  that 
oonnty,  Yelland,  an  offleer  of  the  Inland  Bevenae,  pre- 
ferred an  information  against  Winter  for  having  em* 
ployed,  withont  a  lloenoe,  a  male  eenranty  for  the 
employment  of  whom  a  lieence  was  required. 

The  ease  stated  that  Howard,  the  servant  in  question, 
gave  evidence  before  the  joatioes  to  the  following 
effect : — 

''  I  am  in  the  employ  of  Mr.  Winter,  of  Beeaton,  farmer, 
and  have  been  in  his  employ  for  about  a  year.  I  was 
working  on  the  farm  before  Winter  took  it.  My  duties 
are  to  feed  the  pony,  attend  to  the  bullocks  in  the  yard, 
and  to  go  to  work  on  the  land.  When  Winter's  trap  is 
washed  I  wash  it,  but  that  is  not  oftener  than  onoe  in 
three  months.  I  dean  the  harness ;  I  never  go  out  with 
him  ezoept  down  to  the  station  to  bring  the  trap  back, 
or  to  meet  him  at  the  station.  I  have  occationally  sat 
up  for  him  when  he  has  been  out,  if  he  has  told  me  to 
do  so.  Yeiy  often,  when  he  is  late,  he  takes  the  pony 
out  himself.  If  I  am  present  when  he  returns  I  help 
him  to  take  it  out.  Winter  employs  no  other  groom. 
Another  man  has  washed  the  trap  oocadonally.  Some- 
times Mr.  Winter  has  bad  two  horses  at  the  same  time, 
but  he  kept  one  at  Beeston,  and  I  only  looked  after  one 
then.  Another  man  looks  after  the  oart  horses.  If  I 
am  engaged  in  any  work  when  he  returns  he  sometimes 
takes  out  the  horse  and  does  not  oaU  me.  He  sometimes 
rubs  down  the  pony  and  puts  tiie  cloth  on.  I  live  about 
fifty  yards  from  the  stables." 

Winter  admitted  that  he  had  no  licence.  The  justices 
were  of  opinion  that  Howard  was  bond  fide  employed  by 
Winter  as  yardman  and  labourer,  and  that  he  was  also 
land  fide  employed  as  groom,  and  substantially  performed 
all  the  groom's  work,  but  that  the  groom's  work  occupied 
less  than  half  his  time,  and  they  found  that  Howard 
was  a  servant  who,  being  bond  fide  employed  by  Winter 
in  some  other  capacity,  was  partially  employed  by  him 
in  the  capacity  of  groom,  and  therefore  eame  within  the 
exception  provided  by  the  statute  39  Yiot.  c  16,  s.  5, 
and  that  Winter  was  not  liable  to  the  duty  imposed  by 
32  A;  33  Yict.  c.  14,  s.  19. 

The  question  for  the  opinion  of  the  court  was  whether 
this  decision  was  correct  in  law.  If  the  court  decided 
in  the  affirmative,  the  decision  was  to  stand,  if  in  the 
negative,  the  case  was  to  be  remitted  to  the  justices  for 
further  consideration. 

R,  8,  Wright,  for  Yelland.— Howard  did  the  work 
of  groomt  and  was  employed  in  a  taxable  capacity: 
Telland  v.  Vincent,  47  J.  P.  280. 

A*  P.  Stone^  for  Winter,  was  not  called  upon. 

HvDDLBSToy,  B.— The  words  of  the  statute  32  d;  33 
Yict.  c.  14,  B.  19,  seem  to  include  all  persons  connected 
with  the  stables,  and,  if  that  statute  stood  alone,  the 
employer  of  this  servant  would,  no  doubt,  be  liable  to 
duty.  Bat,  by  39  Yict.  c.  10,  s.  5,  an  exemption  is 
introduced,  and  it  is  enacted  that "  male  servant "  shall 
nofc  include  a  person  occasionally  or  partially  employed 
as  a  groom.  The  magistrates  in  this  case  have  found 
that  the  individual  in  question  was  hond  fide  employed 
as  a  labourer,  and  also  hond  fide  employed  as  a  groom, 
and  substantially  performed  all  the  groom's  work,  but 
that  this  work  occupied  less  than  half  his  time.  There- 
fore he  was  hond  fide  employed  in  another  capacity — 
that  is  to  say,  he  was  employed  as  a  general  servant. 
He  was  employed  in  the  stables,  but  occasionally  only 
in  that  respect,  and  also  only  partially,  for  his  work 


there  oooupied  a  very  little  part  of  bis  day.  His  tt( 
and  substantial  employment  was  as  a  general 
and,  although  serving  partially  in  a  taxable  eapaoitj, 
real  employment  was  not  taxable.  We  must  look 
what  he  really  is.  The  justices  have  found  that  hsiii 
servant  who,  being  hond  fide  employed  in  some  ste 
capacity,  is  partially  employed  in  the  oapadty  ot  gioaj| 
That  constitutes  the  distinction  between  this  essaaif 
Telland  v.  Vincent, 

Oavb,  J.— >I  am  of  the  same  ojiteloa.    The  dedte  i 
the  Justices  was  right.    The  statute  nesni  thil, ' 
a    man's   substantial  employment  to    tloA  wittta  1 
definition  given,  as  that  of  a  '*  mala  Mrvant,"  hsli^ 
taxable.    If  a  person  keeps  a  oatringe  and  Iwnm,  i 
advertises  lor  a  groom,  and  tells  the  nan  on  engagbf  M 
that  he  will  have  to  look  after  tbe  oow  in  the  i 
that  would  be  evidence  that  the  man  was  employsl'l 
groom.    But  if  a  man  is  engaged  on  a  fatm  when  < 
are  kept  to  attend  to  the  cows  and  dtiier  niatttfi  i 
the  place,  and  is  told  that  thera  is  •  ttap  whioh  ki  j 
have  to  look  after,  his  employment  cannot  bs  (" 
substantially   that  of  a  groom.    The  case  eM 
properly  decided,  for  the  magistratea  there  foailf 
the  servant  was  lend  fl4e  employed  in  two 
but  did  not  find  which  was  the  snbatantial  emplo|«riL  . 

Wills,  J.— I  am  of  the  same  opinion.    I  tUok  M 
the  hond  fide  employment  spoken  of  in  the  ttataU  W^ 
be  substantial  employment.    The   partial  employ  "^ 
dearly  refers  to  what  a  man  has  to  do  reglilarly  aa  [ 
of  his  contract,  but  whioh  is  not  the  chief  part  of  1 
work.    The  word  "occasionally"   in  the  section  ' 
not  stand  alone.    In  this  case  the  substantial 
ment  of  the  servant  was  undoubtedly  that  of  a 
labourer. 

Order  of  thejuiticee  upheld. 

BoUdtor  f6r  Yelland,  Mioitor  fo  the  Tnhnd  3mm 

Solicitors  for  Winter,  Wrighi  dh  Barton,  Baat  Ikm 
ham. 


Q.  B.  Div.  (Mathew  and  A.  Ij.  SmiOi,  JJ.)     Vaf«  M. 
TTalt.  0.  BxLtnreHAK.  (tf.) 

Chain  Cablet  AcU  (27  A  28  Vit^  c  S7,  is.  I,  U  i  ^* 

35  Vict,  c  101,  s.  7 ;  37  <fe  38  Vict.  e.  61,  ««•  MH 

Implied  warranty'^Cable  untested  and  unstemipt»* 

In  every  ease  of  a  tonirodt'/br  the  9aU  of  fl  «*•* 

oaUe,  whether  far  use  on  a  British  ship  or  not,  M«rf* 

an  implied  warranty  IM  it  has  been  properly  M" 

and  stamped  in  aoeordanee  with  the  AeU. 

Rule  nm  to  set  aside  judgment  of  county  court  jo4fi 
The  facts  were  as  follows  :<— The  plaiatiib  oadflRt 
from  the  defendants  a  tested  chain  cable*  The  dafaafl* 
auto  supplied  it,  and  furnished  the  plaintifEa  wit||t 
certificate  of  its  having  been  tested  by  themselves.  ^ 
cable  remained  at  the  plaintifEa'  storehouse  at  GrifltfV 
for  some  time,  and  was  then  sold  by  the  plsintifli  ^ 
third  party  for  use  on  board  a  British  smsdr.  TM 
Board  of  Trade  surveyor  refused  to  pass  the  «•**•»  fj,  If 
did  not  comply  with  the  provisions  of  ttie  Ohaln  Oa^ 
and  Anchors  Acts.  The  pldntiUs  brought  ^ J^ 
against  the  defendants  in  the  county  court  of  ^"^f%' 
and  the  county  court  judge  hdd  that,  under  aeotos  * 
37  &  38  Yict.  0.  51.  there  was  an  impUed  war|anty  w^ 
the  chain  cable  had  been  properly  teated  aod  sUBif^^ 
and  gave  judgment  for  the  plaintiffs  aooordiDgly* 
Etherington  Smith  showed  canse.^34  A  35^W^ 

(a.)  Beported  by  A.  P.  PaaosvAL  Knar,  Baq.,  Btfri***" 
at- Law. 
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Hi«HOcitn. 


WhTTI  V,  NOEWOOD  BtTBIAL  BoABD. — ^NbWTOIC  V.  KlWTON. 


High  Ooukt. 


Ill  vnaeikftithBipkiAet,  and  it  ii  farther  amended  by 
iL  M^neie.51  teotion  7  of  34  ft  35  Yiot  o.  101 
ttd  MMs  the   sale  of   anatamped    and 
L  QiMei  neqit  is  old  iron. 

MhM/bm  Mm,  for  the  defendantf .— Seotiona  8  and 
«t  37  ft »m  (x  51,  Bhonld  be  read  together.     The 
w  Botfo  the  me  of  a  Britiah  ship. 

Mamr,  J.-Iiinof  opinion  tha  ttha  Judgment  of  the 

t  Jidge  ifl  eprrect.    The  Act  say  a  that  OTery 

( fo  Ae  Mie  o!  a  chain  oable  shall  be  deemed  to 

ftnmnty  that  the  chain  haa  been,  before  deUv- 

jM  iod  itamped  in  aceordance  with  the  Chain 

aid  inehon  Acta.    This  appliea  to  every  aaoh 

\  aad  sot  merely  to  the  oontraota  for  the  anpply 

UaitoBritiahahipf. 

f  Ji,  ooofioired. 

i(a  the  appellanta,  Bohimon  A  Dees, 
for  the  zeapondenta,  John  C&thn^  lor  Brown^ 


I  -tk  &  DiT.  (Ibthev  and  A.  L.  Smith,  JJ.)     Not.  U. 

Whub  r.  HoBwooD  Bukul  Boabd.  (a.) 

Hcd  ktw^Church  Building  AeU  (6^1  Vict. 
.31;  19  it  fO  Vid.  e.  104;  32  <£  33  Vict,  c.  94)— 
^trtkm  of  fari$h  detached  and  annexed  to  neighbour' 
I  %  fariih^Comjnon  hurial  ground — Burial  fees — 
Cjioffseakm. 

Vkrc,imderaii  Order  in  Council  made  under  6  ds  7 
ivy.  c.  n,  •  poHfon  of  the  parish  of  N",  was  detached 
I  Am/iMa  md  cmaeei  to  a  neighbouring  parish,  and  a 
IcPBiMa  hrial^maid  vfos  provided  for  the  district 
itSBfrinug  heth  parishes, 

I  Jfdd,  tha  the  iexton  of  the  pirish  of  N.  duly 
feinted  before  the  date  of  the  Order  in  Council  was 
\  milled  In  the  hurial  fees  payable  in  respect  of  the 
"  i  detadedfrom,  the  parish  of  N", 


aMtatial  facta  were  aa  foUowa : — The  poor  law 

of  Norwood  ia  conterminoua   with    what    waa 

r  the  ancient  preeinot  or  ohapelry  of  Korwood 

I  paiiih  of  Hayaa,  and  waa  for  many  yeara  prior 

">  tnated  ae  a  diatinot  pariah,  both  for  civil  and 

Iporpoaee.    In   1850,  by  an  order  of  the 

for  Building  New  Ohnrohea,  part  of  the 

t  of  Norwood  waa  aaaigned  to  ^e  ohuroh  of  8t. 

,  Soathall  Green,  and   became  a  new    pariah  for 

purpoeea  under    the  proviaiona  of   Lord 

d'a  Aot  (19  ft  SO  Yiot.  o.  104).    The  remainder 

i  ohapelry  became  the  pariah  of  Norwood, 

1  me,  in  1859,  eonatitnted    a  aeparate  pariah  for 

'1  pniposea,  aa  wall  aa   a  perpetnal  ouracy. 

i  na  a  ehorchyard  attached  to  the  ohnroh  or  ohapel 

aneieBt  prednet,    in  which   the  people  dyiog 

I  tha  preoinct  were  buried,  there  being,  up  to 

lUltiaQ  biirial-ground[or  churchyard  attached   to  the 

liattetfltjohn'a. 

j»ttyioiaaland  adjoining  St.  John'a  Ohuroh  waa 

*W"wtad  far  a  burial-ground    for  that  pariah,  and 

^^9<NBina,  bj  arrangement,  uaed  aa  the  burial- 

prai4>otooly  of  the  pariah  of  St.  John'a,  but  also  for 

the  peipetad  eoraoy  of  Norwood,  ao  that  inhabitanta 

djlBgvfthiB  the  whole  of  the  andent  preoinct  were 

Med  is  the  St.  John'a  Burial-ground,  and  the  aezton 

M  BefoM  by  A.  P.  Psbcbtai.  Kbsp,  Eaq.,  Barriater- 
at*Iiaw. 


of  St  John'a  performed  all  the  dntiea  of  aezton,  and 
reoeived  all  feea  for  intermenta  in  the  churchyard  of 
St.  John'a.  By  an  Order  in  Oonneil  in  1680  a  part  of 
the  Norwood  pariah  waa  aaaigned  to  the  pariah  of  St. 
John'a.  In  1888  both  ohnrohyaida  were  oloaed,  and  a 
cemetery  provided  by  a  burial  board,  oonatituted  for  the 
diatrlot  oompriaing  the  aneient  preoinct  of  Norwood, 
and  thua  including  both  the  pariahea  in  queation.  The 
plaintiff  in  the  action  waa  appointed  aexton  of  Norwood 
in  1865,  and  elalmed  to  be  entitled  to  the  feea  for 
the  buriala  in  the  cemetery  of  all  peraona  dying  within 
Norwood  pariah^-tf.e.,  the  pariah  oonatituted  in  1859, 
and,  therefore,  including  that  part  of  the  St.  John'a  dia- 
triot  whioh  waa  taken  from  Norwood  pariah  by  the  Order 
in  Council  in  1880. 

c/euiM,  for  the  plaintifE.*-Tho  oaaeia  governed  by  32 
ft  33  Yiot.  c.  94.  The  Church  Building  Acta  provide 
for  the  oompenaation  of  the  incumbent  and  othera,  but 
are  ailent  aa  to  the  aexton'a  dntiea  and  faea.  Hia  righta 
are  therefore  unaffected. 

He  cited  Boherts  v.  Aulton,  2  H.  ft  N.  432,  6  W.  B. 
C.  L.  Dig.  160. 

Charles,  Q.C.,  and  Claud  Plumptre,  for  the  defend* 
ante. 

Jeune  replied. 

Cwr,  adv.  mdt> 

Nov.  26. — Mathbw,  J.— In  thia  oaae  I  think  that  the 
contention  on  behalf  of  the  plaintiff  oannot  t>e  upheld. 
It  ia  true  that  the  atatutea  referred  to  by  Mr.  Jeune  are 
ailent  on  the  aubjeot  of  the  aezton'a  righta,  bttt  that  doaa 
not  lead  to  the  reaulta  for  whioh  he  contended.  The 
aexton  had  not  only  to  reoeive  theae  fees,  but  be  had 
also  to  perform  important  dutiea.  I  think  it  moat 
improbable  that  the  Legislature  intended  that  the 
aezton'a  right  to  feea  fbonld  remain  when  hia  obligation 
to  perform  thoae  imp<VEtai|t  dntiee  waa  gone,  or  that  the 
performanoe  of  theae  ^utifp  ahonld  be  \M  to  the  ohanee 
of  the  aezton  making  aoma  arrangementa  with  the  aezton 
of  the  new  pariah  or  with  aome  deputy.  If,  indeed, 
the  aezton'a  poaition  had  been  a  aineoure,  it  might  have 
been  a  fair  inference,  from  the  ailenoe  of  the  atatntea, 
that  hia  righta  were  not  to  be  affected.;  but  thia  ia  not 
the  caae.  The  fees  were  an  equivalent  for  the  aervioee 
he  rendered,  and  the  Legialature  might  well  have 
Intended  that  when  the  aezton  waa  relieved  from  hia- 
dutiea  in  reapeot  of  a  district,  he  ahould  alao  loae  thoae 
feea  whioh  were  attached  to  auch  dutiea.  Thia  ia,  in  my 
opinion,  the  true  view  of  the  atatutea.  I  think,  there- 
fore, that  the  plaintiff  ia  not  entitled  to  recover  the  feea 
he  Buea  for. 

A.  L.  Smith,  J.,  oononrred. 

Judgment  for  defendants. 

Solioitora  for  the  plaintiff,  Woodhridge  A  Bans. 

Solioltor  for  the  defendant,  A,  L,  Houlder. 


Prob.  Dlv.  ft  Adm  Dlv. 
Divorce, 


Nov.  3,  4. 


Newtoit  v.  Newtoit.  («.) 

BesUtution  suit  —  Alimony  ^Removal  of  property-^ 
Jurisdiction — Judicature  Act,  1873,  i.  25,  sub* 
section  8. 

Where  no  order  has  been  made  for  alimony,  or  the 
payment  of  money,  the  court  has  no  power  to  make  em 

(a.)  Eeported  by  W.  Lbtobbtbb,  Eaq.,  Barri«tef-at- 
Law. 
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HlOH  OOTTBT. 


Nbwtow  V,  Nurrow. — Pombbo  v,  Pombro  ahd  Hadlby. 


fliOK  Court. 


ord^r  restraining  a  party  frwn  removing  hi$  property 
out  of  the  jurisdidion. 

In  thlfl  case  a  enit  for  ditsolntion  of  mftrriage  on  the 
ground  of  adultery  had  been  instituted  by  the  wife  while 
the  parties  were  residing  in  the  United  States.  The 
respondent,  who  was  a  stookbroker,  thereupon  realised 
all  his  property  and  brought  it  over  to  this  country. 
His  wife  followed  him,  and  oommenced  a  suit  for 
restitution  of  oonjngal  rights.  The  husband  pleaded  in 
opposition  a  lie  pendene  and  want  of  jurisdiotion. 
The  wife  presented  a  petition  for  alimony,  but  no  order 
had  been  made.  In  the  oourse  of  the  oorrespondenoe 
between  the  parties  it  had  been  hinted  that  the 
respondent  would  punue  the  same  oourse  with  regard 
to  bis  property,  and 

Bayford  now  moved  for  an  injnnetlon  to  prohibit  the 
respondent  from  removing  his  property  out  of  the  juris- 
diction. 

He  dted  Sidney  ▼.  Sidney^  17  L.  T.  N.  S.  9,  and 
Noe^cee  t.  Noakee,  4  P.  D.  00. 

Murphy t  Q.O*f  contrd, — No  such  power  existed  before 
the  Judicature  Act,  and  that  Act  did  not  confer  it 
Section  25,  sub-section  8,  only  relates  to  procedure,  and 
does  not  confer  additional  Jurisdiction. 

He  cited  Bohineon  t.  Pickering,  29  W.  B.  385,  16 
Oh.  D.  660  ;  North  London  Railway  t.  ChreaJt  Northern 
BaUway,  81  W.  R.  490, 11  Q.  B.  D.  80. 

Owr,  adv.  vult. 

Not.  4.— HAmiBN,  P.— The  alleged  facts  in  this 
case  were  these : — ^The  wife  had  instituted  proceedings 
in  a  matrimonial  cause  against  her  husband  in  the 
United  States,  and  he  thereupon  removed  his  property 
from  that  country  to  this  for  the  purpose,  as  was  scdd,  of 
defeating  claims  upon  him.  He  came  to  this  country,  and 
the  wife  also  came  here  and  instituted  proceedings  here, 
having  abandoned  her  proceedings  in  the  United  States. 
It  was  then  alleged  that  he  was  going  to  reemove  his 
property  from  this  country,  and  I  was  asked  to  grant 
an  injunction  to  prevent  him  from  so  doing.  In  answer 
to  that  it  was  argued  that  I  had  no  Jurisdiction  to 
make  the  order  asked  for.  In  support  of  the  applica- 
tion two  cases  were  cited :  Sidney  v.  Sidney,  decided 
by  Malins,  V.O.,  in  1867,  and  NoaJeee  v.  Noakee, 
decided  by  me  in  1877.  Sidney  v.  Sidney  was  a  case  in 
which  a  decree  absolute  had  been  obtained,  and  an  order 
made  for  permanent  alimony  at  the  rate  of  £245  a 
year,  and  an  application  was  made  to  the  Yiee-Ghan- 
cellor  to  restrain  the  husband  from  dissipating  his  prop- 
erty for  the  purpose  of  putting  it  out  of  the  control  of 
the  court*  In  that  case,  however,  there  was,  what  there 
is  not  here,  a  subsisting  order  for  payment  of  alimony. 
The  application  to  the  Vice- Chancellor  was  for  the 
purpose  of  enforcing  an  order  for  alimony.  The  appli- 
cation, therefore,  to  the  Ylce-Ohancellor  was  for  the 
purpose  of  enfordng  that  order,  and  it  was  similar  to, 
though  it  was  not  actually  the  process  in,  execution  of 
the  order  which  had  already  been  made  by  the  court 
In  that  the  case  Is  distinguished  from  the  present  In 
the  case  of  Noakee  v.  Noakee  there  had  been  a 
decree  niii  for  the  dissolution  of  the  marriage,  and  an 
order  obtained  to  vary  poet-nuptial  settlements,  but 
there  had  been  no  order  for  the  payment  of  any  fixed 
sunu  That  case,  no  doubt,  resembles  the  present ;  but 
it  is  to  be  observed  chat  the  point  was  not  taken  before 
me,  and  my  attention,  undoubtedly,  was  not  called  to 
it,  and,  therefore,  I  am  now  called  upon  to  decide  the 
broad  question  of  law  which  has  b^  raised  by  the 
respondent  No  other  authority  than  these  having  been 
dted,  and  as  I  have  myself  not  been  able  to  find  any  other 
anthoiity  in  support  of  the  proposition  advanced  on  the 
part  of  tiie  petitioner,  I  come  to  the  conclusion  that,  as 
it  hat  bean  dadded  that  the  Judicature  Act  does  not 


give  any  enlarged  powers  to  the  court  in  this  res[ 
it  is  not  competent  for  the  court  merely  quia  iemU 
to  restrain  a  respondent  from  dealing  with  hU  prop^ 
erty.  The  case  would  be  different,  of  course,  wbea 
there  is  a  subsisting  order.  In  that  case  the  deciiioti 
of  Sidney  v.  Sidney  would,  of  oourse,  be  binding  on 
me.  I  therefore  refuse  the  injunction  and  grant  thi 
wife's  costs. 

Solidtors  for  the  petitioner,  Woniner  A  firm. 

Solidtors  for  the  respondent,  G.  S.  Jt  B.  Brandon, 


Prob.  Biv.  &  Adm.  Biv.  j 
Divorce.  j 


Dee.  19,  lUL 


FoMSRo  V.  FoiaBo  Aim  Hadlet.  (a.) 
Dieeolution  euit^Damagee — Oondonation, 
Condonation  ie  noharto  a  daimfor  datnagee 
the  co-respondent. 


In  this  case  the  husband  petitioned  for  a  dii 
of  his  marriage  on  the  ground  of  his  wife's  sdoi 
and  prayed  for  damages.  The  respondent  did 
appear,  but  the  co-respondent  appeared,  and,  tm  Hi 
answer,  denied  the  adultery,  and  pleaded  conniAiM^ 
condonation,  and  collusion. 

At  the  hearing,  the  petitioner  admitted  that  be  hd 
condoned  his  wife's  adultery,  and  had  taken  her  beet 
to  live  with  him. 

Underhill,  Q.O.  (Potdter  with  him),  for  the  c^ 
respondent — Condonation  of  adultery  with  a  particaUi 
person  is  a  bar  in  this  division  to  any  prooeedinga  agaii^i 
that  person :  Norrie  v.  Norrie,  4  Sw.  &  Tr.  237. 

leraei  Davie,  for  the  petitioner.— That  case  refett  to 
costs  only.  By  section  33  of  SO  ft  SI  Vict,  c  85,  a  hiub«ai 
may  petition  for  damages  only. 

Butt,  J.— I  am  told  that  such  a  petition  has  oocvian- 
ally,  though  rarely,  been  filed.  The  Act  is  dear,  sad  I 
can  concdve  cases  in  which  great  hardship  would  be 
infiicted  by  depriving  a  husband,  who  had  psidoii«d  hU 
wife,  of  all  remedy  against  the  adulterer.  The  Act 
directs  that  the  claim  for  damages  shall  be  heard  aid 
tried  on  the  same  principles,  in  the  same  manner,  end 
subject  to  the  same  or  the  like  rules  or  regnlations  m 
actions  for  criminal  conversation  were  at  the  time  of  tbt 
passing  of  the  Act.  Oondonation  was  a  bar  to  the  actic^a 
for  criminal  conversation  ;  and  therefore,  although  coo* 
donation  is  proved  and  admitted,  the  case  muift  gg  to 
the  jury  on  the  issue  of  connivance,  and,  if  neoeM&rf ,  to 
assess  the  damages. 

Solicitors  for  the  petitioner,  AtkineonlA  Dreucr. 

Solidtors  for  the  co-respondent,  Godfrey  A  Eoherteioi^ 


(a.)  Reported  by  W.  Lxtobstsu,  Esq.,  BarrisCer^it- 
«  Law. 
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LUVACT. 

In  bb  Danbt. 

LrKACT. 

lunacs. 


j5»  re  Dakbt.  (a.) 


July  27, 


Inmry  wkm  hmaey  began — LufMcy  Begulation  Act, 
m%  (25  <ft  26  Vid,  c.  86),  s.  3. 

Thi^td  o/ihB  Lunacy  BegtUaiion  Ad,  1869,  f.  3, 
itUlde  ttwag  the  powtr  t?iat  exiiied  under  the  Lunacy 
BegMin  Ad,  1853,  t.  47,  of  direding  an  inquiry 
/rmwkddaUanolUged  lunaUc  has  been  of  unaoutM 
mad. 

Opimou  tsBprtiudhy  ^zmw,  L.J.,  in  In  re  Sottomaior, 
LB.  9  0%.  677,  di9$e9dedfrom, 

Imukj  petition. 

Repetition  stated  tliat  W.  Danby  had  for  more  than 
Ifteeo  yean  last  pcwt  been  of  nnsonnd  mind  and 
ke^aUa  of  managing  hii  affairs  ;  that  in  May,  1870, 
ftsfoeeeeded  as  heir-at-law  to  eonsiderable  real  estate, 
UbI  tiiat  while  of  nnsonnd  mind  he  had  been  induced  to 
cuoiite  eoufeyancea  of  Tarious  parts  of  his  real  estate 
sCvhidk  he  nerer  received  the  proceeds  ;  and  had  also 
%KB  indoeedy  while  of  unsound  mind,  to  make  large 
IJifti  «l  property,  and  to  execute  a  will.  The  petition 
fBlid  for  an  inqnirj  as  to  the  state  of  mind  of  Danby, 
L    mAm  to  the  time  from  which  he  had  been  of  unsound 


E,  Ttrrdl,  in  support  of  the  petition* — Under  the 
•ondoffiag  words  of  section  3  of  the  Lunacy  Begulation 
Ad,  lS9i,  the  ooiizt  has  power  to  direct  such  an 
ioqatiy.  Tikis  was  the  view  of  James,  L.J.,  in  In  re 
Sdtemmer,  U  B.  9  Oi.  677. 

CoRos,  LJ.  —  This  is  an  application   to  have  an 

hi^^&tcted  as    to  the  state  of   the  mind  of  an 

t&egiA  hmatie,  not  merely  at  the  present  time,  but 

tmsn  csifiBr  date*    The  question  whether  we  ha?e 

iwMWtiaii  to  grant  such  an  inaniry  turns  on  the  Lunacy 

AvilitiflQAet,186S,  s.  3.     that  seoUon  enacts  that» 

"TIsJDgoiiy  to  be  made  under  CTery  order  for  inquiry, 

wcowBifafea  of  lunacy  or  issue,  shall  be  confined  to  the 

^fledkn  whdhet  or  not  the  person  who  is  the  subject 

sKthe  fnqairy  is  at  the  time  of  such  inquiry  of  unsound 

■Ml  Hid  incapable  of  managing  himself  or  his  afCairs," 

Bfla  eiaiae had  ended  there,  no  question  oould  have 

•din,  the  danse  relating,  not  merely  to  an  ordinary 

iBfpiiy,  but  also  to  an  issue.    Then  it  goes  on,  "  and  no 

^rfdoMs  as  to  anything  done  or  said  by  such  person,  or 

IB  to  his  demeanour  or  state  of  mind  at  any  time  being 

Wffi  ttan  two  years  before  the  time  of  an  inquiry,  shall 

beisedfable  in  proof  of  insanity  on  any  such  inquiry, 

<v  on  the  trial  of  any  traTerse  of  an  inquisition,  unless 

the  Judge  or  master   shall   otherwiBe  direct."      The 

Vn^ io,  whether  the  words  ''unless  the  judge  or 

■aitsr  shall  otherwise  direct"  apply  to  the  whole  sec- 

tioB,  or  only  to  the  latter  division  of  it.    In  my  opinion 

^  apply  only  to   the  latter  ditision.    If  they  are 

^ba  to  refer  to  the  whole  section,  the  section  does 

>|^t^>iBKi  ior  it  had  been  already  provided  by  the  Lunacy 

«8al^aoB  Act,  1853,  s.  47,  that  the  inquiry  should  not 

he  ottried  back  except  by  special  order.    According  to 

Uttoidmaiy  rules  of  grammar,  the  words  <*  unless,  ftc," 

^ij^  Okly  to  the  sentence  of  which  they  form  a  part. 

^  igdii,  who  is  to  give  the  ^ection,  the  judge  who 

^1^^  inue,  or  the  master  who  oonducts  the  inquiry  P 

r°^oithem  have  any  power  to  alter  the  issue  or  the 

fm.  The  giving  the  power  to  them  points  to  what 

^J^hihetme  oonstruetion  of  the  section— that  the 

^««h  under  the  direction  of  the  jndgewho  tries 

«9  iwM  0,  Qt  Hi^  master  who  oonducts  the  inquiry. 


W  iJ«poited  by  H.  F.  Ajibdboz,  Esq.,  Barrister-at- 
L»W.' 


subject  to  this,  tbat  the  evidence  is  not  to  be  carried 
back  more  than  two  years,  except  under  speoial  cirsum- 
stances.  It  has  been  urged  that  evidence  going  back 
more  than  two  years  eaonot  be  material  as  to  a  person's 
present  state  of  mind.  I  do  not  agree  with  thiA.  Acts  at 
any  time  in  a  man*s  life  might  have  some  bearing  on  the 
question  as  to  bis  present  state  of  mind,  and  would  be 
admissible,  but  it  was  considered  desirable  to  have  a  limit, 
and  accordingly  it  was  provided  that  the  evidence  should 
not  be  carried  back  more  than  two  years,  unless  the 
judge  or  master  considered  the  special  circumstances  of 
the  case  to  make  it  desirable  to  go  further  back. 

It  has  been  urged  that  the  view  I  take  of  the  section 
is  inconsistent  with  the  provision  of  section  2,  that  this 
Act  is  to  be  read  as  part  of  the  Act  of  1853  ;  but  that 
section  only  provides  tbat  the  provisions  of  the  earlier 
Act  shall  apply,  "  except  so  far  as  the  same  are  altered 
by,  or  are  inoonsistent  with,  this  Aot/'  It  appears  to  me 
that  section  3  of  the  latter  Act  is  inconsistent  with  sec- 
tion 47  of  the  earlier  Act. 

We  have  been  pressed  with  the  case  of  In  re  Sottomaict, 
In  that  case,  no  doubt,  James,  L.J.,  expressed  a  clear 
opinion  that  the  power  of  the  court  to  direct  an  inquiry 
when  the  lunacy  commenced  was  not  taken  away  by  the 
Act  of  1862  ;  but  Mellish,  L.J.,  gave  no  opinion  on  the 
point.  The  opinion  of  James,  L.J.,  is  entitled  to  the 
highest  respect,  but  in  the  later  case  of  In  re  Stamper, 
with  a  note  of  which  irom  the  registrar's  book  we  have 
been  furnished,  the  court  held  that  .the  inquiry  could 
not  be  carried  back,  for  that  the  Act  was  positive.  This 
agrees  with  our  view  of  the  true  construction  of  the 
section. 

LiBDLXT,  L.J. — If  this  case  is  looked  at  independently 
of  In  re  doittmiaior  it  appears  to  me  to  present  no  diifi- 
oulty.  Section  3  of  the  Act  of  1862  is,  in  my  view, 
plainly  inconsistent  with  section  47  of  the  Act  of  1853, 
and  impliedly  repeals  it.  Section  3  is  addressed  to  two 
different  things — first,  the  inquiry  to  be  directed  ;  and, 
secondly,  the  evidence  upon  the  inquiry.  The  first  part 
of  the  section  says  in  plain  terms  that  the  inquiry  is  to 
be  confined  to  the  question  whether  the  alleged  lunatic 
is  of  unsound  mind  at  the  time  of  the  inquiry ;  the 
seoond  part  of  the  section  deals  with  the  evidence  to  be 
adduced  on  the  inquiry,  and,  in  my  opinion,  the  words 
at  the  end  relate  only  to  the  evidence.  The  power  is 
given  to  the  judge  or  master.  Now  the  judge  or 
master  has  nothing  to  do  with  directing  the  inquiry,  but 
has  everything  to  do  with  the  evidenoe.  A  rule  is  laid 
down  that,  primd/acie,  all  evidenoe  more  than  two  years 
old  is  to  be  excluded,  but  a  discretion  to  admit  it  is 
given  to  the  person  conducting  the  inquiry.  Apart 
from  authority  the  case  appears  to  me  plain,  and  In  re 
Stamper  supports  this  view. 

BowBN,  L.J. — I  agree.  The  opinion  expressed  by 
James,  L.J.,  in  In  re  Sottomaior  was  not  necessary  for  the 
determination  of  that  case.  It  does  not  appear  to  have 
been  assented  to  by  Mellish,  L.  J.,  and  it  was  overruled 
in  the  case  of  In  re  Stamper,  Apart  from  authority  I  think 
it  dear  that  the  inquiry  cannot  be  carried  back.  The 
Lunacy  Begulation  Act,  1853,  s.  47,  enacted  that  it 
shonld  not  be  carried  back  without  special  order.  In 
1861  occurred  the  famous  case  of  In  re  ffindKam,  in 
which  the  inquiry  lasted  for  week^,  and  travelled  over 
the  whole  lifetime  of  the  alleged  lunatic.  That  case  can 
hardly  have  been  absent  from  the  mind  of  the  Legisla- 
ture in  passing  the  Act  of  1862,  section  3  of  which  deals 
with  the  same  subject-matter  as  section  47  of  the 
former  Act.  The  fVindham  caee  .  shows  the  hardship 
that  might  arise  from  carrying  the  inquiry  back,  and 
the  section  of  the  Act  of  1862  appears  to  me  to  repeal  by 
implication  the  similar  clause  in  the  Act  of  1853.  As  to 
treating  the  words  at  the  end  of  section  3  as  extending 
to  the  whole  of  the  section,  £  think  that  such  a  view  is 
opposed  to  the  natural  construction  of  the  clause ;  and, 
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In  si  South  Dvrsuk  Brswbrt  Oo. 


OOUBT  OF  AmuL 


Baling!  regard  to  the  history  of  the  legialation  on  the 
anbjeot,  I  cannot  snppoM  that  the  LeglBlatare intended  by 
these  words  to  qualify  the  flrat  part  of  the  seotion,  so  as 
to  leave  the  law  where  it  stood  under  the  Act  of  1853. 
The  whole  of  the  latter  part  of  the  section  appears  to  me 
to  relate  solely  to  the  question  what  evidence  can  be 
adduced  in  proof  of  the  alleged  lunatic  being  insane  at 
Ihe  time  of  &e  inquiry, 
fiolioiton,  Montague^  ScoU,  A  Bak$r»l 


Cottct  ofJflvpeaU 


l^m  Chan.  Div.  Dec.  9,  10. 

In  re  South  Durham  Brewebt  Co.  (a.) 

€i)mpany^^pTfferenee  shares — Memorandum  of  a$»ocia' 
Hon, 

When  the  memorandum  of  association  of  a  company 
eoniains  a  "power  to  increase  the  capital,*  and  the 
articles  authorize  the  is^ue  of  new  preference  shares,  the 
company  is  at  liberty  to  create  new  preference  capitcd. 

Appeal  from  Kay,  J. 

The  question  was  whether  the  above  company,  limited 
by  shares,  could  issue  preference  shares  having  regard 
to  its  memorandum  of  association. 

The  company  had  gone  into  liquidation,  but  a  scheme 
of  reconstruction  was  set  on  foot,  and  an  applioation 
made  to  the  court  by  two  contributories  under  section  89 
of  the  Companies  Act,  1862,  to  stay  the  winding  up  and 
sanction  the  scheme. 

The  original  capital  of  the  company  was  stated  in  the 
memorandum  to  be  £10,000,  in  1,000  shares  of  JSIO  each, 
"with  power  to  increase  the  capital."  Thearticlee  of 
association  provided  that  the  company  might  by  special 
resolution  increase  the  capital  by  creating  new  shares, 
and  that  any  such  new  shares  ndght  be  issued  with  or 
without  speoial  privileges  or  priorities  over  the  original 
shares.  It  was  proposed  to  issue  200  new  preferenoe 
£10  shwes  to  persons  who  undertook  to  pay  the  com- 
ponjr's  creditors. 

£ay,  J.,  directed  that  a  meeting  of  the  shareholders 
should  be  called  to  consider  the  aoheme*  Subject  %o 
their  approving  it,  Eay,  J.,  intimated  that  he  would 
sanction  the  scheme.  Accordingly  a  meeting  was  called, 
and  special  resolutions  were  passed  approving  the  solieme 
and  the  raising  of  the  new  capital.  The  sf^oial  resoln- 
tions  were  duly  confirmed  at  a  second  meeting,  and  the 
master  came  again  before  Eay,  J.,  who  took  the  ot^ec- 
tioB  that  the  company  under  their  mAmAiyM^^m  }uA  no 
power  to  create  preference  capital. 

The  two  oontributories  appealed. 

Qrahatn  Eastings,  Q.G.,  and  Bramw^  Davis,  for 
the  appellants,  cited  Harrison  ▼.  JVeanean  EaUwasf 
C^^  23  W.  B.  408,  L.  B.  19  £q.  358 ;  QumnsM  v.  Lomd 
Carporaiion  of  Ireland,  81  W.  B.  841,  22  Oh.  D.  840; 
Wedgwood  Goal  and  Iron  Co.,  Anderson's  cats,  26 
W.  B.  442, 7  Ob.  D.  75  ;  Ashhury  v.  Watson,  83  W.  B. 
882«  30  Oh.  D.  376 ;  and  urged  that  the  ciediton 
would  not  be  affected  by  the  way  in  wfaioh  the  ahan«- 
holders  might  divide  their  propoty.  Then  had  been 
many  caass  in  which  prefsrenee  shares  had  been  issoad 
inaeeordance  with  the  articles,  bat  tlMre  waa  nmiafwheae 
piierity  was  mentioned  in  the  memonBiom..  Vinriliy, 
if  there  were  to  be  two  sorts  of  oapiteLto  begin  wtth^  it 

ifi.)  Bqportad  by  a  AncHmi  Ooox,  Esq.,  Bsrristai  nti 
Iaw. 


might  be  necessary  to  state  that  in  the  memoraudaoi. 
The  decision  in  Harrison  v.  Mexican  Railway  Co,  hsd 
been  acted  on  in  a  large  number  of  oases,  and  it  wh 
not  the  custom  of  the  court  readily  to  interfere  ia  nieh 
circumstances :  KnatchhuU  v.  Hallett,  28  W.  B.  731,  IS 
Ch.  D.  696. 

Ashton  Cross,  for  the  liquidator,  did  not  oppose. 

LiNDLBT,  Ii.J.— This  is  an  applioation  to  the  coui 
under  tiM  Companies  Acts  to  approve  of  a  sdieme  of 
reconstruction  of  a  company  which  was  formed  sad 
registered  under  the  Act  of  1862.     The  memoraadam 
of  association  states  the  objects  of  the  oompany,  sad 
that  the  capital  is  to  be  £10,000  in  1,000  shares  of  £10 
each,  '*  with  power  to  increase  the  capitaL"    Conteoi- 
poraneously  there  was  registered  a  aeriee  of   sztida, 
stating  that  an  increase  of  capital  might  be  made  by 
the  issue  of  preference  shares  if  so  desired.    The  qow- 
tion  here  is  whether  that  proviso  is  within  the  power  of 
the  company.    The  point  raised  haa  not  occurred  for 
the  first  time,  and,  but  for  certain  differences  betveoa 
the  cases,  the  point  might  be  considered  as  covered  \if 
Harrison  y.  Mexican  Railway  Co*     To  appreoiate4lt 
point,  the  statutory  enactments  must  be  borne  in  ami 
The  important  sections  are  sections  8 — 12  of  the  Aflttf 
1862.    The  result  of  them  and  of  Ashhury  Railway ^  k^ 
Co,  V.  Riche,  L.  B.  7  H.  L.  653,  is  that  the  memoranda 
is  the  charter  of  incorporation,  containing  the  objeeti  tf 
the  company  and  the  principle  upon  which  it  id  formed^ 
and  that  the  memorandum  is  unalterable.    The  artidei 
have  a  different  obJec^->viE.,  to  regulate  the  internal 
management,  including  powers  given  to  the  directors  ty 
the  shareholders.     There  are  provialons  in  the  Aot  fei 
altering  the  articles  and  for  not  altering  the  menuxv* 
andum.    In  this  case  the  memorandum  gives  notice  to 
everybody  that  the  capital  may  be  increased.    It  is  not 
required  to  state  when  or  on  what  terms ;  but  those 
matters  may  be  very  properly  dealt  with  by  the  articles. 
The  articles  say  how  the  increase  is  to  be  made,  and 
they  may  be  altered  by  spedal  resolution ;  so  that  they 
are   not  oontradicting  the    memorandum,  but  flxingf 
from  time  to  time,  how  the  capital  is  to  be  increased. 
The  difaculty  raised  by  Kay,  J.,  rests  on  the  view  that 
the  memorandum  intimates  that  the  capital  is  to  be  all 
of  one  kind — ^to  be  divided  equally  among  all  the  ahaie- 
holden.    He  thought  that  view  was  foxo^  upon  hioEi  by 
EuUon  T.  Searhorough  Cliff  Hotel  Co.,  but  it  is,  i 
think,  propetly  explained  by  Cotton,  L.  J.,  in  CfuinnM 
V.  Land  Corporation  of  Ireland.    I  see  nothing  in  the 
memorandum  inconsistent  with  the  company's  reserriog 
power  to  issue  preferenoe  shares. 

As  to  the  anthorities,  no  case  wanants  the  oonclnsioa 
that  the  articles  go  beyond  the  company's  power* 
Ashhury  Railway^  Jtc,  Co.  t.  liicke  ia  not  like  this, 
and  we  are  not  running  against  the  principle  of  Quinnm 
V.  Land  CorporaHon  of  Trdatyi  or  the  reasoning 
applied  to  it.  There  was  in  that  case  an  amUgaooa 
clause  in  the  memorandum  and  an  ingenious  device  to 
pay  dividenda  out  of  capital,  and  the  particular  method 
was  held  insufficient ;  but  whether  the  thing  coald  hare 
been  done  in  some  other  manner  I  do  not  say.  "hi 
Mutton  ▼•  Soarhormtgh  Cliff  Hotel  Co.  the  coaipaoy 
were  seeking  to  deal  with  the  original  capital  Bets 
there  is  nothing  of  the  kfaid;  they  am  seeking^ 
determine  on  what  terms  the  capital  may  be  increased. 
In  Ashbury  v.  Watson,  also,  there  was  an  attempt  to 
vaiy  the  rights  of  the  original  shaieholders.  It  appears 
to  me  that  this  case  is  within  the  principle  of  Sarris<» 
V.  Mexican  Raihgay  Co.,  and  that  the  schene  ia  &<" 
ultrd  vires. 

AiT,IiJL,^ia  Jwd9BeBt!totk0Maesasot,r«M*' 
ing  that  the  oeurt  had  not  had  tha  advantage  of  hssiing 
any  aigaaMBt  in  sapgait  oi  tha  Jodgmaat  sff^t^ 
from,  aad  thattho  qnostimi  wtm  not  with  ragMd  to  eoX 
alteiation  of  the  interesU  of  tha  holders  of  the  origin^ 
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Oonaoff  ArniL 


Iw  BM  Gabitm*— Iv  ■■  HoDoaow. 


Oojna  OF  ArrmMSf 


»GaphH\  but  <aiiji8  to  tha  teims  on  whkfa  the  oftpitel 
ahicmld  bo  ~ 


XoTv,  LJ.— I  think  tfaia  csm  is  not  dIstiogaiBhable 
ixom  HamiM  t.  Mexican  Railway  Oo.,  and  that  that 
is  good  law. 


CbMB.  Biv. 


Not.  24,  25. 


Li  re  GABinss. 
Gabsbs  v.  Appuk. 


(«.) 


Truttee    In/ani^ Account  oftnut  property, 

WUm  a  tnutee  hae  acted  in  the  trtut  while  an  in/ant^ 
«  MfHtry  eon  he  ordered  of  hie  dealings  with  the  truet 
property  Mk  hefore  and  afUr  he  came  of  age. 

Order  ofBmon,  T.C.,  varied. 

Appeal  from  BaooD,  Y.O. 

"riie  qineation  was  as  to  the  form  of  the  aoooant  and 
iaqniy  to  ba  directed  againat  a  traatee  who  had  been 
•ppbhtcd  and  had  acted  while  an  infant. 

Tke  ddaadant  Applin  had  acted  aa  traatee  of  marriage 
flttdca,aiid  the  defendant  Bolfe  had  been  traatee  of 
the  leltlaiient  executed  on  the  lat  of  December,  1883, 
la  punaaiice  of  the  articlea.  Bolfe  came  of  age  on  the 
fSad  of  5oTember»  188d.  Sabaeqaently,  the  plaintiff, 
daimiiig  to  be  cettui  que  trmt,  and  alleging  that  the 
trast  property  had  diaappeared,  inatitated  thia  action  by 
eriginating  aammona. 

BaooB,  Y.C.,  ordered  an  account  "  of  the  money  a  and 
^npoty  come  to  the  handa  of  the  defendanta  aa 
trufcaea  ol  the  articlea  and  settlement,  or  to  the 
haada  ol  dthcc  of  them,  or  to  the  handa  of  any 
ekhar  peaoa  of  peraona  by  the  order  or  for  the  use  of 
the  defeadaata,  or  either  of  them,  to  be  limited  aa  re- 
^aida  file  defeadant  Rolfe  to  any  moaeya  and  property 
leeefred  byhiairinoe  he  attained  the  age  of  twenty -one 
yean," 

Tbeplaiatiff  appealed,  aaking  that  the  account  might 
te  raried  by  induding,  aa  to  the  defendant  Rolfe,  the 
tiae  before  he  came  of  age. 


McClgmoMt,  for  the  appellant.— The  appellant  ia  en- 
titied  to  know  what  baa  been  done  with  the  property, 
tolle  akoold  give  an  acoonnt  of  whatever  he  reeeiTed* 
vilbthe  dateaof  receiTioglt  and  parting  with  it,  and  the 
enanHtaneaa.    The  qneetion  whether  he  oan  be  made 

to  par  for  nonejloct  during  hia  infancy  will  not  arise 

tiS  after  the  aoeonnt. 

C.  W.  Wittiame  (YT.  Bawfh  AUen  with  him),  for  the 

reapoadent. — ^The  Yioe-Chanoellor  baa  directed  the  ac- 

ooant lathe  proper  form:   EindtnatBh  ▼.   Southgate^Z 

Ban.  3U;  fHUbnore  t.   Weld,  1  Vera.  326 ;  StoU  ▼. 

MoMoel,  10  W.  B.  505,  31  L.  J.  Gb.  746. 

MtCligmnd^  in  reply,  cited  BcuUhorpe  t.  Tipper^ 
»  W.  E.  276,  L.  B.  13  Eq.  232. 

Hot.  25.~Lord  Halsburt,  O.^Tbe  order  muat  be 
'  in  terma  drawn  up  by  Fry,  L.J.  We  do  not 
i  nythhig  aa  to  the  lUbility. 

^'■KR,  LJ.,  ooBflnrred. 

^1  U.,  read  the  terma  of  the  order  aa  Taried, 
™^  «  aoeonnt  and  an  inquiry — viz.,  an  acconnt 
(uOtoiaiiii^  form)  of  all  moneya  and  property  come 
^  tbe  hflida  of  Applin  aa  truatee ;  and  an  inquiry 

(^]  fieported  by  O.  Anonan  Ooox,  Esq.,  Barriater  aN 
Law, 


'*  whether  all  or  any,  and  what  part  or  parte,  of  the 
moneys  and  property  mentioned  in  the  aettlement  aa 
then  repreeen^g  the  property  comprised  in  the  articlea, 
hare  or  has  come  to  the  handa  or  into  the  poaeeaaion  or 
under  the  diapoaition  or  control  of  the  defendant  Bolfe, 
and  what  hare  been  his  deaUnga  and  transaotlona  in 
reapect  of  the  aame,  and  of  what  the  property  anbjeot  to 
the  traata  of  the  aettlement  now  conaiata,  and  as  to  the 
dates  of,  and  circumstances  attending,  such  receipts, 
dealinga,  and  tranaactiona ;  and  let  the  defendant 
Applin  be  at  liberty  to  attend  the  Inquiries." 

Appeal  allowed. 

Solicitors  for  the  appellant,  WedH  A  Barker . 


From  Oban.  BIt.  Not.  9,  10,  12. 

In  re  HoBosoir. 
Beckett  &  Co.  v.  Eaksdale.  (0.) 

Partnerehip-^Oreditor — Remedy  against  eetate  of  de* 
eeaeed  partner — Administration — Joint  and  separ- 
ate debts — Presence  of  surviving  partner — Form  of 
certificate  as  to  debts, 

A  partnership  creditor  can  obtain  relief  against  the 
estate  of  a  deceased  partner  without  having  exhamted 
his  remedy  againet  the  surviving  partner^  but  the 
partnership  debts  must  be  postponed  to  the  separate  debts 
of  the  deceased, 

Kendall  v,  HamUtooi  28  W.  R.  97,  4  App.  Oas.  504, 
explained. 

Where  the  estate  df-  a  deceased  partner  is^  being 
adminisUired  at  the  suit  of  a  separate  oredit&r,  and  no 
partnership  creditor  is  party  thereto^  the  certificate 
ought  Ut  distinguish'  between  the  s^pttraie  debU  of  the 
deet^ased  and  the  debts  of  the  firm  in  which  he  was 
partner,  and  at  some  stage  of  the  proceedings  the  aurvtv- 
ing  partner  ought  to  ie  brought  before  the  court,  so  as 
to  have  an  opportunity  of  disputing  the  finding  as  to  the 
partnership  debts. 

The  decree  in  Hills  v.  lioBae,  9  Ha,  297,  Seton^  4th 
ed.,  p,  1210,  approved-and  foUowed, 

There  is  no  ride  of  Englieh  law  thai  there  muU  be 
corroboration  in  order  to  eetablish  a  claim  advanoed  by 
a  living  person  againet  the  estate  of  a  dececosed. 

Dedeion  of  Bacon,  V.O.,  ajfirmed. 

Appeal  from  a  decision  of  Bacon,  T.O. 

The  action  was  brought  by  Beckett  &  Co.,  bankers, 
at  DrifQeld  and  other  places  in  York«hive,  agaioat  tho 
executors  of  James  Hodgaon,  to  reoorer  againet  hia 
eatate  a  aum  of  £3,189  11a.  6d.  advanoed  by  them  to 
the  late  firm  of  Qodgaob  &  Co.,  brewers  and  maltatere. 
Prior  to  1873,  that  firm  had  bad  an  aoeonnt  with  the 
plaintlffa,  and  had  been^ndebted  to  them  for  adranoea. 
In  1878,  on  the  retirement  of  (Hbaon  (one  ef  the 
partnera),  the  Arm  had  been  recouatituted,  and  oon- 
aiated  henceforth  of  the  testator,  Jamea  Hodgaon,  and 
hia  son,  J.  B.  Hodgsob,  under  the  style  of  Hodgaon  k 
,  Co.,  and  they  continued  the  banking  aoeonnt  with  the 
plaintifCa  and  reoeired  further  advanoea  from  theoa. 
In  1877  Hodgaon  &  05v  diaaolted  partnetahip,  and  the 
business  was  carried .  on  by  J.  B.  Hodgaon  alone.  The 
dissolution  was  advertlaed  in  the  Oazttte  and  in  aef eral 
Yorkahire  papers. 

At  thia  date  the  fita  was  considerably  indebted  to 

the  bankers  for  adTanoes»  and  in  18d0,  the  amount  of 

the  debt  having  inerekaed,  the  bankera  began  to  preaa 

the  firm    for    payment.      A    correi«pondence    followed 

..»■■■.■»  ..I  — 

(a.)  Beported  by  H.  F.  Akedboz,  Esq.,  Barriater-at- 
Law. 
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between  their  reepeotiTe  floliclton  with  a  Tiew  to  an 
anrangement  under  which  Jamee  Hodgaon  was  to  make 
himeelf  reeponsible  for  the  debt.  In  the  meantime,  on 
the  2nd  of  July,  1881,  J.  B.  Hodgson  died,  and,  on  the 
following  daj,  an  aotion  for  the  administration  of  his 
estate  was  commenced  by  Jsmes  Hodgson,  as  creditor 
in  respect  of  a  promissory  note  given  him  by  J.  B. 
Hodgson,  on  the  dissolntion  of  the  partnership,  in 
consideration  of  his  share  of  the  assets  of  the  firm. 

In  the  administration  action  the  bankers  brought  in 
a  proof  for  the  amount  due  on  the  banking  account 
incurred  since  1877,  being  the  tame  claim  as  that  in 
the  present  action,  and,  in  their  af^daTit  in  support  of 
their  daim,  they  stated  that  they  had  always  considered 
James  Hodgson  as  liable  jointly  with  J.  B.  Hodgson  for 
the  debt,  but  that  he  now  denied  the  liability,  and  that 
they  therefore  claimed  against  the  estate  of  J.  B. 
Hodgson.  There  was,  howsTor,  no  distinct  waiver  of 
the  bankers'  claim  against  James  Hodgson.  The  proof 
was  admitted  and  a  dividend  declared  thereon,  which 
had  not  yet  been  paid. 

In  1883  James  Hodgson  died,  and  the  bankers  there- 
npon  commenced  this  action  against  his  executors  for 
the  purpose  of  recovering  the  debt  against  his  estate. 

The  defendants  alleged  that  the  advances  had  been 
made  to  J.  B.  Hodgson  as  sole  member  of  the  firm, 
and  not  upon  the  faith  of  James  Hodgson  being  also  a 
member  thereof,  and  that,  even  if  he  had  been  a 
member,  the  plaintiffs  had  notice  of  the  dissolntion  of 
the  firm  in  1877. 

Mr.  Pease,  a  member  of  the  plaintiff  firm,  gave 
evidence  to  the  effect  that,  in  October,  1873,  James 
Hodgson  and  the  son,  J.  B.  Hodgson,  called  on  him 
and  informed  him  they  were  about  to  enter  into  a 
partnership  to  carry  on  the  above  business,  which  had 
.previously  been  carried  on  by  J.  B.  Hodgson  and  Gibson, 
and  that  they  desired  that  the  credit  which  had  been 
extended  to  that  firm  might  be  continued  to  the  new 
firm ;  and  that  the  name  of  the  new  firm  was  accord- 
ingly substituted  for  the  old  one  in  the  bank-books. 
And  all  the  members  of  the  bankers'  firm  in  their 
evidence  denied  having  seen  the  notice  of  dissolution 
in  any  newspaper,  or  of  having  received  any  notice  of 
the  same. 

Bacon,  Y.C.,  decided  in  favour  of  the  plaintiffs,  and, 
the  defendants  admitting  assets,  ordered  an  account  of 
what  was  due  on  the  banking  account  of  Hodgson  &  Co. 
to  the  plaintiffs  on  the  day  of  the  death  of  James 
Hodgson, and  payment  of  the  amount  by  the  defendants, 
with  interest  at  four  per  cent,  from  the  date  of  the 
judgment. 

inie  defendants  appealed. 

Sir  B.  WtMer,  A.O.,  Marten,  Q.C,  and  Ndlder,  for 
the  appellants.— There  is  not  snf&cient  evidenoe  that 
Jamea  Hodgson  hM,  himself  out  as  a  partner,  or  that 
credit  was  given  to  him  by  the  bank.  The  statement 
of  Mr.  Pease  is  uncorroborated,  and  ought  not  to  be 
acted  on:  Hill  v.  WiUtm,  21  W.  R  757,  L.  B.  8  Ob. 
888 ;  Wynne-Finch  v.  Wynne-Finch,  31  W.  R.  626,  23 
Ch.  D.  267.  The  bank  proved  for  the  debt  in  the  ad- 
ministration action  against  the  estate  of  J.  B.  Hodgson, 
and  cannot  now  make  the  estate  of  the  surviving  partner 
liable.  The  debt  was  joint,  and  not  joint  and  several,  and 
both  partners  ought  to  have  been  sued  together. 

They  referred  to  Eing  v.  Boare,  13  M.  &  W.  494; 
RndaU  v.  BamiHon,  28  W.  H.  97,  4  App.  Oas.  C04 ; 
Scarf  V.  Jardine,  30  W.  B.  898,  7  App.  Oas.  345  ; 
Munsitr  v.  Bailton,  31  W.  B.  880,  11  Q.  B.  D.  435, 
sfBlrmed  in  H.  L.,  W.  N.,  1885,  p.  126;  In  re  McBae, 
FuriUr  V.  Davis,  32  W.  B.  304,  25  Ch.  D.  16 ;  OoaU  v. 
Fryer^  2  Cox,  201 ;  and  Neve  v.  WetUm,  3  Atk.  557. 
[Fby,  L.J.,  referred  to  ffilli  v.  MeBae,  9  Ha.  297,  and 
the  form  of  decree,  Beton,  4th  ed.,  p.  1210.] 

ICtOBtl'y,  Q.C.,  Barber,  Q.C,  SokmoVf  and  Silves'.er, 


for  the  respondents.— [Sir  Jamis  Hawnkt.— On  tlia 
questions  of  fact  in  the  case,  we  aee  no  ground  fbc 
reversing  the  dedsion  of  the  Vice-chancellor ;  we  viU 
hear  yon  on  the  question  whether  the  proof  in  the 
administration  action  is  a  bar  to  the  present  cUiiB.J 
There  is  no  joint  estate  here,  as,  on  the  dissolution  io 
1875,  it  was  all  assigned  to  J.  B.  Hodgson,  so  the  joiat 
and  sf parate  creditors  are  on  the  same  footing.  [Fas, 
L.J. — But  the  liability  of  James  Hodgson  for  the  joint 
debts  remained.  Tour  proof  enabled  joa  to  share  wiil 
the  separate  creditors  of  J.  B.  Hodgson,  to  whom  a  ]oiat 
debtor  ought  to  have  been  postponed.  Ought  not  tbs 
proof  to  Im  set  aside  P]  We  will  undertake  to  postpoos 
our  claim  in  respect  of  the  proof  until  the  sepuati 
creditors  have  been  satisfied.  The  preaent  claim  if  oot 
barred  by  the  claim  in  the  administration  actioD,  foi 
proof  against  the  estate  of  a  deceased  partner  is  no  bir 
to  proceedings  against  a  surviving  partner :  Jacomh  % 
ffarwood,  2  Yes.  sen.  265;  Liverpool  Borough  Hank^* 
Walker,  4  Be  G.  &  J.  24 ;  and  the  judgment  of  Ootloi^ 
L.J.,  in  Kendall  v.  Hamilton,  27  W.  B.  121,  3  C.  P.IV 
403. 

They  also  referred  to  Laeey  V.  Hill,  21  W.  B.13t 
L.  R.  8  Ch.  441,  and  to  Lindley  on  Partnenhip,  4tk$l, 
p.  1055.  I 

Jfar/en,  Q.C7.,  replied. 

Nov.    12.-— Sir    Jambs    Hannkk,     after     staUng  tk 
questions  in  dispute,   went  on  to  say  : — It  is  ssid  at 
behalf  of  the  defendants  that  Mr.  Pease's  evidence  is  not  ts 
be  accepted  by  the  court,  because  there  is  no  oorrobort* 
tion  of  it,  and  thaf,  in  the  case  of  a  conflict  of  evidssoi 
between  living  and  dead  persoos,  there  must  bs  oor* 
Toboration  in  order  to  establish  a  claim  advanced  bj  a 
living  person  against  the  estate  of  a  dead  person.    W« 
are  of  opinion  that  there  is  no  rule  of  English  law  layiog 
down  such  a  proposition.    The  statement  of  a  lirio^ 
man  is  not  to  be  disbelieved  because  there  is  no  corrobozt- 
tion,  but  we  must  take  into  accoaut  whether  or  do^ 
in  the  necessary  absence  through  death  of  one  of  tbe 
parties  to  tbe  transaction,  in  accepting  the  statemsnt  of 
tbe  survivor,  it  is  natural  to  look  for  corroboration  in 
support  of  it ;  and  if  the  evidence  given  by  tbe  J/^ 
man  does  bring  conviction  to  the  tribunal  wbicb  bat  to 
try  the  question,  then  there  is  no  rule  of  law  vhicb 
prevents  that  being  acted  upon.    [His  lordship  then  vmt 
into  the  evidence,  arriving  at  the  conclusion  thattbs< 
representation  alleged  by  Mr.  Pease  to  have  been  made 
by  James  Hodgson  was,  in  fact,  made ;  and  also  that  the 
bankers  had  had  no  notice  of  the  dissolntion  of  tbe 
partnership.     His  lordship  continued :— ]     Tben  it  ^ 
said  aa  a  matter  of  law  that  the  course  which  baa  baen 
pursued  by  the  plaintiffs  precludes  them  from  now  bsving 
recourse  to  the  estate  of  the  father,  who  is  since  dead, 
and  they  base  that  argument    upon   the  decision  of 
Kendall  v.    Hamilton,    which    was    an    appeal  f»a 
Huddleston,  B.,   to   the  Court  of  Appeal,   and  anbas- 
quently  to  the  House  of  Lords.     Now,  in  that  »•« 
it  was  undoubtedly  decided,  confirming  the  dediioa 
in  the  case  of  King  v.  Hoare,  that  where  some  membea 
of  a  firm,  or  some  Joint  contractors  are  sued,  and  judg- 
ment is  obtained  against  them,  the  matter  tben  psaBe| 
into  a  res  Judicata;  that  it  is  to  be  treated  heacetM 
as  a  debt  against  those  persons  only  against  whom  tbit 
judgment  haa  been  recovered ;  and  that  recourae  csnaot 
be  had  to  a  person  who  was  not  joined  in  that  actioo-- 
That  is  now,  of  course,  clearly  established;  but  in  that 
case,  from  the  beginning  it  was  pointed  out  that  then 
is  what  may  be  called  an  exception  to  tbatml«>  o||^ 
which  had  long  prevailed  in  equity,  to  this  eff^c'^^Jf! 
where  some  memt>er  of  a  firm  has  died,  though  *^^'^:f 
debt  would  from  that  time  forth  be  only  the  debt  of  «w- 
survivors,  yet  in  equity  recourse  might  slwaya  w  »•» 
against  the  estate  of  the  deceased  perron.    That  H  ^*^ 
clearly  laid  down  by  Cotton,  L.J.,  in  tbe  jodgmen'  on 
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the  OoiiTt  of  Ajyptil  in  Kendall  ▼.  HamtUon,  where  he 

Mji :  **  It  li  now  well  established  that  a  oonrt  of  equity 

•doce  tresA  the  estate  of  a  deceased  paitner  as  still  liable 

to  the  partDsnUp  ereditore,  though  at  law  the  snrriTor 

baa  btcons  fdei/  liable.    And  it  mast  now  be  considered 

as  cstaUiikad  tiiat  the  iwrtnership  creditor  may  obtain 

TsKef  igsiBtt  the  estate  of  the  deceased  partner  without 

haviag  ciftaaitfd  hie  remedy  against  the  snrrivor."    He 

gees  OB  to  asj :  '^  It  is  dii&cnlt  to  understand  how  the 

Oouft  sf  Cbancery  came  to  interfere  with  the  legal 

lUfli^of  psitBeiB;  and  although  it  has  done  so,  it  has, 

fMgMag  the  partneiBhip  creditor  relief,  dealt  with  him 

it  Si  iBOBMlotta  way — that  is  to  say,  except  iu  cases 

9  then  has  been  no  joint  estate,  the  court  has  only 

the    partnership  creditors    to    rank    against 

te   of   the  deceased    after  all  his  private  or 

I  flpnate  debts  have  been  paid."    That  passage  has  a 

iaportant  bearing  on  a  matter  to  which  I  shall 

|iubMquent]y  refer.     He  says,  in  conclusion: — **It  is 

r  to  go  through  the  numerous  cases  which  were 

I  during  the  argument,  but  it  will  be  right  to  refer 

}  the  cases  of  The  Liverpool  Borovgh  Bank  y.  Walker t 

\jQcomh  ▼.  Barwood,  as  in  those  cases  Judgments 

againsfe  some  of  several  partners  were  held 

to  he  a  bar   to  proceedings  in  equity  sgainst  the 

'  I  of  a  dececued  partner.     But  in   each  of  those 

leases  the  judgment  was  not  recovered  until  after  the 

I  death  of  the  partner  against  whose  estate  the  creditor 

I  was  seeking  relief;  and  the  cases  in  which  relief  has 

Ikcb  gifeu  in  equity  against  the  estate  of  a  deceased 

I  partacr  eeitainl j  establish  that  from  and  after  his  death 

I  Us  estate  is  subject  to  a  separate  or  several  liability." 

j  Bow,  that  view  of  the  law  is  adopted  by  almost  every 

I  Bember  of  the  Houae  of  Loids  who  took  part  in  the 

aifinaatioDof  if.    It  is  stated  by  Lord  Cairns,  Lord 

I  Hatherley,  Lord  Selborne,  by  Lord  0*Hagan,  and  finally 

I  Vj  Lotd  Blackbarn,  who  states  that  he  had  been  con- 

1  ^laeed  in  the  course  of  the  argument  that  that  was  the 

kw.tad  it  would  be  impossible  for  us  to  resist  such  a 

tOMaiki  of  opinion  of  such  high  authorities  as  those. 

'We  eeaie,  tberefore,  without  any  hesitation,  to  the  con- 

cMoB  that  that  is  the  correct  view  of  the  law. 

I  sai  not  rare  that  it  was  intended  to  argue  here  that 

^oe  was  a  difference  between  this  case  and  the  cases 

citsd,  or  that  here  the  judgment  recovered,  or  that 

wUeb  is  said  to  make  the  transaction  ffs  judicata — viz., 

fte  proof  sgaiust  the  estate  of  the  son  John — took  place 

Mire  the  action   was  brought  against  the  surviving 

P^taer  James.    But  we  are  of  opinion  that  that  differ* 

oee  in  the  order  of  events  can  make  no  difference  in 

1^ principle.     What  is  clearly  established  by  the  deci- 

lin  which  I  have  referred  to  is  this,  that  in  the  case  of  a 

^4y^  partner  there  is  a  concurrent  remedy  against  his 

^*Me  ss  well  aa  against  the  surviving  partner,  and  we 

OS  aee  no  reason  why  the  order  of  events,  where  several 

XBOMdies  are  pursued,  can  make  any  difference  as  to 

fte  fisbility  of  the  asaets  of  the  deceased  partner  or  of 

the  raniving  partner.    It  is,  however,  pointed  out  by 

Ootton,  L.J.,  in  this  case  that,  though  this  concurrent 

naudj  has  been  established  by  the  courts  of  equity, 

7^  it  does  not  put  the  creditor  in  the  position  of  a 

wvml  creditor  against  the  estate  of  a  deceased  partner; 

^^CBBQW)  if  he  were  treated  as,  to  all  intents  and  pur- 

fOMi,  a  joint  and  several  creditor,  he  would  bo  entitled 

^^F^ve  with  the  several  and  separate  creditors  of  the 

^*tMsed  partner,  which  he  says  is  not  the  case.    As 

ByVsncd  colleague,  Fry,L.J.  (who  is  more  conversant 

*^  fbe  practice  in  these  matters  than  I  am),  has 

P^'^B^oat  from  reports  and  precedents  given  in  Seton, 

^  ^not  been  the  practice  to  allow  the  joint  creditor 

to  wipils  with  the  several  creditors  of  the  deceased 

J^^Ber.  Bat  it  appears  to  me  that  that  does  not  go  to 

« not  of  the  matter.    A  claim  has  been  brought  in 

™  iitiaes  againat  the  separate  estate  of  the  son.    At 

«ftthMit  waa  brought  in  the  claim  was  stated  in  this 


manner: — '^  We  have  always  considered  that  the  father 
was  liable,  but  he  now  dlspntes  his  liability,  and  we 
seek  to  prove  against  the  estate  of  the  son."    The  father 
was,  in  fact,  the  creditor  of  the  son,  who  had  instituted 
the  proceedings  in  the  administration  suit.    He  was 
therefore  present,  as  it  were,  and  had  cognizance  of  all 
that  took  place ;  and  in  his  position  of  a  creditor  suing 
on  behalf  of  himself  and  of  all  other  creditors,  it  was 
his  duty  to  the  estate  to  see  that  no  person  improperly 
advanced  claims  to  prove,  and  therefore  it  was  his  duty 
when  the  daim  was  adranced  by  the  bank,  and  there 
was  any  doubt  as  to  the  nature  or  extent  of   their 
claim,  to  see  that  it  was  so  specified  that  the  estate  of 
the  son,  which  he  was  to  administer,  should  not  be  pre- 
judiced.   Now,  that  he  did  not  do.    As  a  matter  of  fact 
no  dividend  has  been  received  by  the  plaintiffs  from  the 
estate  of  the  son,  and  it  is  in  our  power  now  to  prevent 
any  iojustioe  bdng  done  by  the  plaintiffs  competing 
with  the  several  creditors  of  the  son.    That  may  be 
effected  in  the  manner  that  has  been  suggested.    The 
plaintiffs  have  oonsented  to  postpone  any  claim  they 
may  have  upon  the  estate  of  the  son  until  after  they 
have  exhausted  all  efforts  to  obtain  satisfaction  of  their 
debt  from  the  estate  of  the  father.    This  appears  to  us 
to  meet  the  Justice  of  the  case,  and  it  affords  a  firm 
basis  for  our  decision  that  the  judgment  of  the  Vice* 
Chancellor  must  be  supported.    The  appeal,  therefore, 
mnst  be  dismissed,  with  costs. 

BowwN,  L.  J.— With  respect  to  a  large  portion  of  the 
ground  which  the  President  has  traversed,  I  desire  not 
to  add  a  single  word.  It  is  only  on  account  of  the 
somewhat  delicate  and  interesting  nature  of  the  questions 
which  have  been  diacussed,  and  which  the  President  last 
dealt  with,  that  I  add  any^  remarks  of  my  own  to  what 
has  fallen  from  him.  But  it  has  become  necessary,  in 
order  to  meet  the  case  of  tbe  appellants,  to  consider,  at 
all  events  to  a  certain  extent,  the  character  of  a  creditor's 
right  to  pursue  a  remedy  in  equity  against  the  estate  of 
a  deceased  partner.  The  allegation  of  the  appellants  in 
this  case  is  to  the  effect  that  the  father  and  son  being 
joint  debtors  only,  and  not  jointly  and  severally  liable^ 
the  bank,  their  creditor,  by  the  course  which  it  has 
taken  in  proving  against  the  estate  of  the  son,  has  put  an 
end  to  its  right  any  further  to  pursue  a  remedy  againat 
the  father ;  and  in  support  of  this  proposition  tbe  appel- 
lants invoke,  though  I  think  unsuocessfully,  for  the 
reasons  I  will  mention,  the  judgment  in  Kendall  v. 
Hamilton,  It  appears  to  me  to  be  of  considerable  im- 
portanoe  to  bear  in  mind  exactly  what  Kendall  v.  HamiU 
ton  did  not  decide.  Now,  in  order  to  do  that  in  a  few 
words,  I  should  like  to  travel  to  the  point  of  the  rights 
in  equity  as  distinguishable  from  the  rights  in  law  of 
creditors  of  a  joint  debtor.  The  principle  with  regard 
to  the  judgment  recovered  against  a  joint  debtor  being 
a  bar  to  a  further  action  to  be  prosecuted  against  another 
joint  debtor  is  explained  at  length  in  the  case  of  King 
V.  Hoare,  There  is  in  the  case  of  a  joint  contract  and 
joint  debt,  as  distinguished  from  the  case  of  a  joint 
and  several  contract  and  joint  and  several  debt,  only  one 
cause  of  action.  The  party  injured  may  sue  at  law  all 
the  joint  contractors,  or  he  may  sue  one,  subject  in  the 
latter  case  to  the  right  of  the  single  defendant  to  plead 
in  abatement ;  but  whether  an  action  in  the  case  of  a 
joint  debt  is  brought  against  one  debtor  or  against  all 
the  debtors,  or  continued  against  one  debtor  or  all  the 
debtors,  it  is  for  the  same  cause  of  action ;  it  is  only  one 
cause  of  action.  Now,  this  rule,  though  the  advantage 
or  disadvantage  of  it  may  have  been  questioned  in  times 
long  passed,  has  now  passed  into  the  law  of  this  country. 
I  should  only  wish  to  observe  that,  whether  or  no  the 
rule  by  the  light  of  pure  reason  and  unassisted  by 
authority,  might  or  might  not  have  recommended  itseU 
to  our  minds;  the  rule  is  by  no  means  a  technical 
rule.     It  is  based,  rightly  or  wrongly,   on  the  idea 
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ibat  A  jeiat  .debtor  has  a  light  to  damand,  if  he ' 
pleaaep,  that  he  shall  be  sued  at  one  and  the 
same  time  with  aU  the  other  debtors.  To  enforce 
this  right  he  is  entitled  to  plead  in  abatement,  bat 
tbe  right  is  one  of  oonsiderable  value,  and  is  so  recog- 
nized by  the  law,  and  recognized  as  incidental  to  joint 
debtorf .  In  order  to  protect  eaoh  of  the  joint  debtors, 
the  law  treats  the  ciuise  of  action,  it  being  a  joint  one, 
as  capable  of  being  merged  whenever  it  is  pnrsned  to  a 
judgment.  It  is  absorbed  and  merged  in  the  judgment 
which  is  recoTered  against  one  of  tbe  debtorf,  and 
absorbed  and  merged,  not  only  against  him,  but  against 
all  the  rest,  and  the  object  is  to  prevent  the  prejudice 
of  litigants  which  the  law  conceived  might  arise  in  the 
case  of  a  joint  debtor,  who  is  not  being  sued,  if  his  case 
was  left  to  stand  over,  and  there  were  a  possibility  of 
litigation  going  on,  and  still  hanging  over  his  head. 
Wherever  there  is  a  possibility  of  judgment  being  re- 
covered  at  law  against  the  joint  debtors,  nothing  is  left 
but  the  judgment.  The  old  debt  disappears,  and  the 
Judgment  is  left  in  its  place.  That  is  the  legal  view 
which  has  been  laid  down  in  Kendall  v.  HamUton^  and 
again  in  King  t.  Moan,  That -was  the  real  ground  of 
the  decision.  In  KendaU  v.  Bcunilton,  however,  it  was 
soi;^ht  to  avoid  or  to  escape  from  the  consequence  of 
this  legal  doctrine  by  invoicing  a  suppoeed  principle  of 
eqnity,  which  is  stated,  in  somewhat  largo  terms,  in 
the  text-books  on  equi^,  that .  partnership  debts  are 
joint  and  several.  Now,  be  it  observed  that  Kendall  v. 
BamiUon  has  nothing  to  do  with  the  pursuit  of  a 
remedy  against  the  estate  of  a  deceased  partner*  It 
was  an  attempt,  inter  vivos^  to  extend,  beyond  what  was 
legitimate,  the  doctrine  that  partnership  debts  are  joint 
and  several.  In  repudiating  that,  the  House  of  Lords 
explained,  in  a  most  valuable  way,  what  they  think  is 
the  useful  limit  within  which  the  statement  that  part- 
nership debts  are  joint  and  seveial  can  be  properly  used, 
and  it  appears  to  me  that  equity,  although  it  allows  the 
pursuit  of  a  remedy  against  the  estate  of  a  deceased 
partner,  does  not  consider  the  debt  of  the  deceased  part- 
ner as  a  joint  and  several  debt,  but  only  gives  the 
right  to  pursue  the  remedy  of  a 'joint  debt  as  if  it  were 
a  several  debt,  so  far  as  the  rights  and  liabilities  of  the 
other  joint  debtors  are  not  disturbed  or  prejudiced. 
That  this  is  the  true  view  seems  to  me  to  be  shown  by 
tbe  language  of  Lord  Selbome  in  KendaU  v.  Hamilton, 
where,  when  discussing  the  question  of  the  origin  of  this 
principle,  be  says  : — "  There  is  (as  it  seems  to  me)  only 
one  really  consistent  explanation  of  this  course  of  prao- 
tfee,  when  taken  in  connection  with  tbe  rule  in  bank- 
ruptcy, and  with  the  general  principles  of  law 
and  equity — ^vie.,  that  derived  from  tbe  doctrine, 
Jus  aoerescendi  inter  mercatores  locum  non  habet. 
As  in  several  other  well-known  classes  of  cases  (of 
which  mortgages  and  security  bonds  with  penalties, 
may  be  taken  as  examples)  equity  controls  the  opera- 
tion of  a  legal  contract,  so  as  to  give  efEect  to  the 
purposes  and  objects  to  which  it  was  meant  to  be 
subeidiazy,  so  in  these  partnership  cases  it  controls, 
inter  mercatorea,  the  legal  effect  of  survivorship.  If 
that  is  the  principle  of  the  mle,  it  is  one  which  arises 
r^n  death  only.  The  partnembip  is  dissolved  by  death ; 
but  in  equity  it  is  taken  aswtill  subsisting,  for  every 
purpose  of  liquidation,  just  as  if  it  had  been  dissolved 
inter  viVoi,  and  the  creditors  are  taken  as  still  creditors 
of  that  partnership.  What  was  before  joint  thus  be- 
oomes  several,  by  the  dissolution,  and  by  the  exclusion 
in  equity  of  the  survivorship  which  takes  eilect  in  law; 
and  although,  whan  this  rule -was  first  established,  it 
nsight  well  have  been  doubled  •whether  it  did  not  ^ve 
«rffditors  rights  lor  which  they  «ever  oontsaoted,  there 
oould  be  no  doubt,  after  it  once  became  a  settled  nde, 
ttiat  the  rights  resulting  from  It  were  nooessarUy  im- 
plied in  tail  subsequent  onerous  eoatsaets  by  ccpartaen, 
in  this  pnrpose  (and,  as  it  a^ms  to  mr,  for  tt^is  pitf- 


pose  only — that  is,  as  I  translate  it,  to  exclude  tbs 
doctrine  of  surrivonh^-*and  only  by  the  operation  d 
death)  all  such  oontracts  may  be  described  as,  in  equitj, 
joint  and  severaL"    As  I  said,  the  nUe  at  law  is  that  s 
several  remedy  cannot  be  pursued  ai^afnat  joint  debton 
if  the  joint  debtors  object,  and   eaoh   has  a  right  tc 
protect  himself  against  that.     If  that  is  not  a  tecbafesl 
rule,  but  a  rule  based  upon  supposed   convenience  d 
commerce,  it  seems  to  me  it  ought  to  follow  that  eqsii, 
although  it    displaces  the  effect    of  survivorship  wfaoi 
there  is  a  death,  would  never  give  such  effect  to  ibi 
death  of  one  man  as  to  prejudice  the  rights  of  anctfasi; 
and  it  only  regards  the  effect  of  death  as  oonvertioga 
joint  into  a  several  debt  so  far  as  the  interests  of  joBl 
debtors  are  affected.       At    the    same   time,  I  thiak 
the  cases  that  have   been  citod  before  ua  show  thit 
there  is  still  that  shield  maintained  by  equity  to 
tbe  other  joint  debtors.    On  the  one  aide  there  is 
case  of  The  Liverpool  Bank  v.  Walker,  which  was 
by  Ck>tton,  L.J.,  in  tbe  case  of  Kendall  t.  J7amtttoB,  tfft 
certainly  not  disapproved  of  by   the  House  of  Lorfi 
whidi  lays  down  a  firm  principle  that   a  ]udgmeiiA# 
law  against  surviving  partners  does  not  operate  um 
extinguishment  of  a  partnership  debt  in  equify;  J# 
is  to  say,  the  doctrine  of  ree  judicata  does  not  pMl 
the  pursuit  of  the  remedy  against  the  estate  of  a  deoMi 
partner.    On  the  other  hand,  we  have  got  an  illuibl^ 
tion  of  the  opposite  extreme,  in  the  case   of  Hilk% 
McRae,  which  seems  to  show  that  the  oonrte  of  egd| 
have  recognized  the  principle  that,   in  punning  # 
remedy  against  tbeseparate  esteto  of  tiie  deceased  putaff^ 
it  is  the  proper  course  to  bring  the  surviving  paitnAi 
before  the  court,  so  that  their  righto  and  liabilitieB  1i 
respect  of  a  joint  debt  may  be  ascertained  and  jostlM 
at  the  same  time.    Taking  these  two  oases  together,  lbs 
result  appears  to  me  to  show  that  the  debt  ii  stSl  ti^ 
a  certain  extent  a  joint  debt,  and,  as  Ootton,  L.J.,  bn 
expressed  it,  that  equity  recognizes  it  as  a  joint  deb^ 
though  it  will  allow  the  separate  remedy.    But  I  thtak 
it  ought  to  mould  that  separate  remedy  so  as  to  protect 
those  who  have  contractual  rights,  and  so  as  not  t» 
prejudice  others  in  the  way  in  which  the  co-debioii 
should  be  sued. 

Now,  how  far  does  the  doctrine  of  rea  judicata  s^^f 
in  dealing   with  the    estote  of  a   deceased   P^^ 
KendaU  v.  BamiUon  does  not  decide  the  point   ^ 
Liverpool  Bank  ea$e  would  seem  to  show  that  eqoity 
does  not  apply  with  tbe  same  rigidity  the  extreme  lals 
of  ret  judicata  to  those  classes  of  cases  of  commoa  liv 
righto,  and  there  may  be  some  reason  for  that  rokr 
because  the  doctrine  of  ree  judicata  ia  a  doctrine  whiflb 
the  common  law  finds  convenient  to  apply  topiotset 
joint  debtors  in  the  absence  of  any  other  adeqo^ 
machinery    to     protect    them.      But    this    eqaitsbls 
machinery  against  the  estate  of  the  deceased  partaff 
seems  to  me  to  be  flexible  enough  to  prevent  injofltlM 
being  done  to  other  third  parties,  and  I  can  see  no 
reason  for  applying  in  all  its  severity  the  doctrine  offtf 
judicata,  if  you  can  do  complete  justice  without  spplTteff 
that  doctrine.    Nevertheless,  the  question  of  how  isr 
the  doctrine  applies  does  not  touch  the  present  csia 
In  the  present  case  strict  justice  can  be  done  in  tbe  «i^ 
in  which  our  judgment  will  be  given,  and  it  must  not  ds 
forgotten  that  the  procedure  in  the  administration  w 
has  led  to  the  difficulty,  and  it  is  a  procedure  of  wW 
the  appellanto  are  the  last  persons  to  complafn.    XW 
proper  course  to  follow  in  such  administration  iw 
will  be  expressed  by  my  learned  brother  Ftjt  I^^m  ^^ 
whom  I  agree. 

FaY,  L.  J.— Upon  the  first  head  of  the  inquiiy  ift^ 
appeal — namely,  the  question  of  laet-^I  have  »<w^ 
whatever  to  add  to  what  has  been  said  by  tbs  Ij*"* 
President ;  I.  leel  strongly  oonviased  that  the  ^on^f^ 
fucrived  at  by  tbe  Yioe-CSbaneelkir  was  eaned.    U?^ 
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OmntOT  Amo. 

Is  aa  HoDoaoar. 

OousTor  AfpbaIm 

1^  qmgtkn  of  Inr,  m    to  how  lur  tke  plaintUE  was 
pceokided  bj  vbt  took   place  in  the  •dmlniitration 
aflUloQ,  I  v3Iy  in  Ifae  first  plaet»  refer  to  a  paaaage  in 
^e  ]iidgiiMit«f  the  Court  of  Appeal  in  Kendall  y. 
BEniJHn»  ii  wUeh  Cotton,  L.J.,  in  eoEpRedng    the 
tof  tt«  court,  aajB :--"  It  is  now  well  eetab- 
tsfiOBrtof  cqoitj  deee  treat  the  eetate  of  a 
fnCaer  as  still    liable   to    the   paitaerriiip 
,  thoagh  at  law  the  anrviror  hai  becone  solelj 
iaditBNist  now  be  ooneidered  as  established 
tllipsitDenbip  creditor  maj  obtain  reMef  against 
■Ms  cf  the  deceased  partner  wtthont  haying  ez* 
I  hk  nmed J  against  the  snrrifor." 
fit sppesrs  to  me  that  the  courts  of  the  Ohaneery 
I  ef  the  High  Conxt  have  enforced  the  remedies 
\  thb  estate  of  a  deceased  partner  subject  to  two 
In  the  first  plaof ,  tbej  have  required  that 
debts  shall  be  postponed  to  the  separate 
that  upon  a  very  apparent  ground.    It  is 
I  that^  hmsmneh  as  the  partnemhip  debts  are  paid 
ittt  Stam  the  partnemhip  estate  before  anytiiing  can 
Ibw  tram  the  partnership  eetate  to  the  separate  estate 
if  flie  deesascd  partner,  it  is  not  unreasonable,  by  con- 
tmt,  Oat  the  partnemhip  debts  should  be  postponed  to 
Ihaeepsnts  debts.    That  appean  to  me  to  be  the  flmt 
eanOtten  that  the  oovrts  haye  imposed  on  the  exercise 
«lttsliiisdlotian.    The  second  condition  is  this :  they 
1ms  mpilKd  the  pi eeenoe  of  the  surviving  partner,  in 
d,  shape,  or  manner,  at  the  taking  of  the 
I  of  the  partnemhip.    The  obvioue  Justice  and 
Imem   of  that  course  I  will  not  occupy  the 
tise  eff  ttt  court  in  explaining. 

Sev,  then  are  two  cases  which  obviously  aris»— the 
fint,  vbeie  the  plaintiff  in  the  administration  action 
agiinil  the  eetate  of  the  deceased  partner  eues  as  a 
creditor  of  the  firm  against  that  estate ;  and  the  second, 
uheie  a  decree  has  been  obtained  by  a  separate  creditor 
^•Mfag  sgunet  the  eetate  of  the  decea^,  as  in  the 
IKMSt  eye.  I  will  consider  what  appeare  to  me  to  be 
Ihe  conM  of  practice  in  those  two  cases  separately. 

Sov,  in  the  fint  case,  where  the  plaintifC   in   the 

'^■hmtntioQ  action  sues  as  a  creditor  of  the  firm, 

the  esozM  ot  practice   seems  to  me  to  be  well  aecor- 

Uiedssd  determined  by  the  case  of  EiUa  y.  McBae, 

whieb  esoie  before  Turner,  Y.O.,  than  whom  there  were 

to  greater   masters  of  equity  procedure;    and    the 

^Hlnition  made  by  that  learned  judge  in  that  case 

wm  this— Declare  that  all  persons  who  are  creditors  of 

Bottsld  HcBae,  the  testator,  are  entitled  to  the  benefit 

of  this  deeree,  and  that  the  enrplus  of  the  estate,  real 

nd  persona],  of  the  eaid  testator,  after  satisfying  his 

teeial  and  testamentary  expenses  and  his    separate 

deU^  was  liable  in  equity  at  the  time  of  his  death  to 

the  Jdnt  debts  then  due  from  the  testator  and  George 

B>tter  (was  the  surviving  partner),  in  respect  of  the 

putnersbip  heretofore  carried  on  by  them  under  the 

ibm  of  Oeorge  Potter  &  Co.,  but  without  prejudice 

to  the  liability  of  the  said  George  Potter  thereto,  ae 

between  hunself  and  the  said  testator's  eetate."    Then 

Oe  decree  worked  out  that  declaration  in  this  way :  it 

diicclcd  that  George   Potter,  the    surviving    partner, 

Aodd  be  summoned  to  attend  before  the  maater   in 

jeoseeatiag  the  said  inquiry ;  and  then  it  directed  that 

ftspeiaonal  estate  should  be  applied,  in  the  first  instance, 

|>^psyment  of  his  separate  debts  and  funeral  ex- 

yiM  iu  a  due  course  of  administration,  and  then  in 

V|9hmt  of  the  joint  debts  of  the  partnership.    In  that 

""*  «f  decree  the  two  conditions  I  have  referred  to 

^**ViiAsd  out  and  satisfied.    It  is  not  necessary  for 

**  ^  Morider  whether  the  service  on  the  surviving 

f^^irfte  making  him  a  party  to  the  original  action, 

•^■■■■gr.    When  that    question   arises  it  can  be 

*>M;  bat  that,  by  some  means  or  other,  the  sur^ 

1^  futam  ahoiiU  be  brought  before  the  court  in 

tta^the  pnrtnenihip  \lebts  appears  to  me  to  be  plain. 


Now,  in  the  second  case— viz.,  where  the  administra- 
tion decree  is  obtained  against  the  estate  of  a  deceased 
partner,  and  a  proof  is  afterwards  tendered  by  a  creditor 
of  the  partnemhip— there  appean  to  me  to  be  no  distinct 
authority  showing  what  the  ooune  of  procedure  ie,  but 
it  does  not  appear  to  me  difficult  to  mould  the  procedure 
so  as  to  make  it  in  substance  the  same  as  the  decree  in 
EiUi  V.  MeBae,  I  think  it  would  be  the  duty  of  the 
chief  detk  to  ascertain,  and  certify  separately,  the 
separate  debts  of  the  deceased  and  the  partnenhip  debts 
of  the  firm  in  which  the  deceased  was  a  partner,  and  it 
might  be  possible  afterwards,  in  any  other  order  or  upon 
further  consideration,  to  bring  the  surviving  partner 
before  the  court,  in  order  that  he  might  diepnte  the  chief 
clerk's  finding,  if  he  chose,  with  regard  to  the  partner- 
ship debts ;  and,  on  further  consideration,  it  seems  to 
me  it  would  be  the  duty  of  the  court  to  deal  with  the 
two  separate  classes  of  creditors  in  a  different  manner,  and 
to  direct  the  immediate  application  of  the  estate  of  the 
deceased  in  payment  of  the  separate  debts,  and,  after 
those  separate  debts  and  the  funeral  and  testamentary 
expenses  had  been  paid,  it  would  then  go  on  to  dfareot 
the  distribution  of  the  surplus  among  the  partnemliip 
crediton.  In  that  way,  or  in  some  similar  way,  the  two 
conditions  which  were  eatiefled  in  the  case  of  Hills  t. 
McBae,  would  be  eatiefled  by  the  decree  made  on  f  nrtlier 
consideration  in  an  action  -to  which  the  partnenhip 
creditor  was  not  really  a  party. 

Now,  in  the  present  case  it  seems  to  me  tliat  the 
surviving  partner,  having  been  himself  the  plaintiff  in 
the  action  for  the  administration  of  the  son's  estate,  was 
bound  to  have  proceeded  in  a  manner  so  as  to  have 
satisfied  the  two  conditions  which  I  have  mentioned.  I 
think  that  the  proof  indicated  a  claim  against  the 
partnership  on  the  part  of  the  banken,  although,  I 
admit,  not  with  the  utmost  dietinctness;  and  I  say  it  was 
the  duty  of  the  father,  who  had  the  conduct  of  that 
action,  to  have  raised  the  point  whether  the  banken  did 
claim  as  creditors  of  the  partnenhip,  or  as  crediton  of 
the  separate  estate  of  the  son ;  and  if  they  had  claimed 
as  crediton  of  the  partnership,  then  to  have  required 
the  chief  derk  to  find  what  was  the  debt^  and  to  have 
conducted  the  subsequent  proceedings  so  as  to  draw  a 
distinction  between  the  two  clMses  of  creditors. 
Unfortunately,  the  plaintiff's  interest  was  antagonistic 
to  that  course,  and  it  was  not  taken ;  and  that  being  so, 
it  only  remaina  for  us  to  consider  whether  the  two 
conditions  can  be  satisfied.'  I  think  they  can,  because, 
in  the  fint  place,  the  surviving  partner  was  there^  as  he 
was  himself  the  plaintiff.  He  owed  a  duty  to  all  the 
creditors  for  whom  he  appeared,  as  well  as  to  himself,  to 
cut  down  the  banker^s  claim  to  the  right  amount.  He, 
therefore,  was  present  for  aU  the  crediton  to  all 
intents  and  purposes.  The  next  condition  is,  that  the 
partnership  creditor  shall  not  enforce  his  claim  until  after 
the  separate  crediton  have  been  satisfied;  and  that 
condition  can  be  satisfied  by  the  undertaking  which  the 
respondents  have  given  at  the  bar,  that  they  will  not 
enforce  their  right  to  the  dividends,  which  were  ordered 
on  further  consideration  to  be  paid  to  them,  until 
after  all  the  separate  creditors  have  been  paid.  In  that 
way  substantial  justice  will  be  done,  and  the  slip  with 
regard  to  the  eetate  of  the  surviving  partner  will  be 
remedied.  For  these  reaeons  I  concur  in  the  decision 
that  the  appeal  muet  be  dismissed,  with  costs. 

AppecU  diamiaed* 

Bolioiton  for  the  appellants,  CoUyir^BrUtow  A  Oo., 
ioiLeuU  A  Champnay,  HulL 

Sdidton  for  the  respondents,  (7.  A»  Wright^  lot 
SUvuUr  4t  Son,  Bererley. 
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Court  of  Appeal. 


Ex  PABTB  HaRBIS. BOTLBR  V.  BoTLRR. 


CoxniT  or  Appbal. 


From  Q.  B.  Di?. 


Deo.  9. 


Ux  parte  Habbis.  (a.) 

Lo^fters"  Ocods  Protection  Act,  1871   (34  A  85  Viet.  e. 

79),  «.  1  —  Declaration  made  hy  lodger — Sufficiency 

of  declaration. 

By  tection  1  of  the  Lodgere*  Ooode  Protection  Act, 
1871,  if  any  euperior  landlord  shall  levy  diatreas  on  any 
goods  of  any  lodger  for  arrears  of  rent  due  to  Buck 
super  tor  lindtord  hy  hie  imme'iiate  tenant,  such  lodger 
may  b  rve  such  superior  landlord  with  a  declaration  in 
writiity  made  by  such  lodger,  attting  forth  (inter  alia) 
"wltV  er  any  and  what  rent  ia  due,  and  for  what  per  iod, 
from  such  lodger  to  his  immediat-i  ItndlordJ* 

III  1 1,  that'if  no  rent  is  in  fad  due  from  the  lodger  to 
hii  irumtdiate  landlord^  the  declaration  need  not  state 
that  fact, 

Hfl'f,  also,  that  the  declaration  need  not  state  that  the 
person  hy  whom  it  is  made  is  a  lodger. 

Mo  Hon  by  way  of  appeal  from  the  Qaeen'a  Bench 
Difision  for  a  rule  nisi  for  a  certiorari  to  bring  up  an 
order  made  by  jaeticee  nnder  the  Lodgers'  Goods  Pro- 
tection Act,  1871,  in  order  to  h^re  it  quashed. 

Harris  distrained  for  rent  in  arrear  due  from  one  William 
Be?au  in  reRpect  of  a  certain  house  of  which  Bevan  was 
tenant  to  Harris.  Some  of  the  goods  distrained  were 
claimed  by  Clara  Bevan,  who  served  on  Harris  a  declara- 
tion made  by  her  under  section  1  of  the  Lodgers' 
Goods  Protection  Act,  1871,  in  the  following  form  :— 

"To  Samuel  Harris. — I,  Clara  Befan,  do  hereby 
declare  that  William  Beran  has  no  right  of  property  or 
beneficial  interest  in  the  furniture,  goods,  and  chattels 
of  which  an  inventory  is  hereunto  annexed,  but  that 
such  furniture,  goods,  and  chattels  are  my  property." 

Then  followed  the  inyentory.  There  was  no  state- 
ment in  the  declaration  that  the  declarant  was  a  lodger. 
Harris  nefertbeless  proceeded  with  the  distress  on  these 
good^,  and  the  declarant  applied  to  the  justices  for  an 
order  for  the  restoration  of  the  goods  to  her,  under 
section  2  of  the  Lodgers'  Goods  Protection  Act,  1871. 

At  the  hearing  it  appeared  that  the  declarant,  at  the 
time  of  the  distress,  owed  no  rent  to  William  Bevan. 
The  justices  made  the  order. 

An  epplication  was  made  on  behalf  of  Harris  to  the 
Queen's  Bench  Difision  for  a  rule  nisi  for  a  certiorari 
to  bring  up  this  order  on  the  ground  of  want  of  juris- 
diction, the  declaration  being  insufficient  under  the 
statute.    The  court  refused  the  rule. 

Harris  appealed. 

84  &  85  Vict.  c.  79,  s.  1,  profides  that  if  any  superior 
landlord  shall  levy  a  distress  on  any  goods  of  any  lodger 
for  arrears  of  rent  due  to  such  superior  landlord  by  his 
immediate  tenant,  such  lodger  may  serve  such  superior 
landlord  with  a  declaration  in  writing,  made  by  such 
lodger^  setting  forth  {inter  alia)  *'  whether  any  and 
what  rent  is  due,  and  for  what  period,  from  such  lodger 
to  his  immediate  landlord." 

W.  A,  Aitenhoroughf  for  the  appellant,  moved  for  a 
rule  nisi  for  a  certiorari. — The  requirements  of  the 
statute  as  to  the  declaration  must  be  fulfilled  before  the 
justices  can  have  any  jurisdiction  in  the  matter.  The 
declaration  is  bad  as  not  being  in  accordance  with  the 
statute,  on  two  grounds— first,  the  declarant  does  not 
state  that  she  is  a  lodger,  and  if  she  is  not  a  lodger  she 
is  not  protected  by  the  Act,  therefore  the  declaration 
ought  to  have  stated  that  fact ;  secondly,  the  declaration 
ought  to  have  stated  that  no  rent  was  due  from  the 
declarant  to  her  immediate  landlord,  William  Bevan. 
The  statute  requires  the  declaration  to  state  "  whether 
any  and  what  rent  is  due."  Therefore  if  no  rent  is  due, 
that  fact  must  be  stated.  That  omission  renders  the  deola- 

(a.)  Reported  by  W.  F.  Barrt,  Esq.,  Barrister-at«Law. 


ration  insufficient,  and  consequently  no  proper  dedara- 
tion,  as  required  by  the  statute,  has  been  served  od  the 
appellant.  The  justices,  therefore,  had  no  jurisdiotioa 
to  make  the  order  under  the  Act. 

Lord  EsHBR,  M.B. — It  is  unneceflaary  to  dedde 
whether,  if  the  declaration  were  insufficient— that  i^ 
insufficient  by  tho  omission  of  some  of  the  particolia 
mentioned  in  the  statute — the  jnstloea  would  have  bal 
jnrisdiotion  or  not,  beoause,  in  my  opinion,  the  deelsia* 
tion  is  quite  sufficient  under  the  Act.  The  first  objeo> 
tion  taken  to  the  deelaration  is  that  it  does  not  ststi 
that  the  declarant  is  a  lodger.  The  section,  howefei^ 
does  not  require  it.  It  says  what  is  to  be  set  forth,  sa€ 
I  cannot  find  that  it  anywhere  requires  the  dedaratloa  \ 
to  state  that  the  declarant  is  a  lodger.  That  objeetisai 
therefore  fails.  i 

The  second  objection  to  the  declaration  is  that  itiibi^ 
because  it  does  not  state  that  no  rent  was  due  from 
declarant.    That  depends  upon  the  construction  of 
section,   which    requires   the  declaration  to  set 
"  whether  any  and  what  rent  is    due,   and  for 
period,  from  such  lodger  to  his  immediate  laodli 
The  meaning  of  those  words  is   that  the  d< 
must  state  what  rent,  if  any,  is  due,  and  for  what 
such  rent  is  due;   but  if  no  rent  at  all  is  di 
declaration  need  not  state  that  faot.     If  the  dedsi 
does  not  state  that  any  rent  is  due,  it  is  the  same  as 
stated  that  no  rent  is  due.     If  it  had  been  proved ' 
the  justices  that  rent  was,  in  faot  due,  then  the  di 
tion  would  be  untrue,  and  the  application  before  dH', 
justices  would  have  failed,  not  on  account  of  want  d 
jurisdiction,  but  upon  the  evidence  of  its  untruth. 

This  application  must  be  refused. 

Cotton  and  Bowen,  L.  JJ.,  concurred. 
Appeal  dismissed. 
Solicitor,  Frith  Needham. 


From  Q.  B.  Dlv. 


Dec.  2. 


Butler  v.  Butler,  (a.) 

Husband  and  wife — Contract  hy  husband  with  ^\f^ 

after  marriage  as  to  separate  estate — Right  of  ac(Jo» 

hy  husband — Married  fVomen*s  Property  Ad,  1882 

(45  dk  46  Vict.  c.  75),  s.  1  (2). 

A  husband  is  entitled  to  sue  his  wife  upon  a  contrad 
relating  to  her  separate  estate. 

Judgment  of  Wills,  J.  (reporUd  U  Q,  B.  D.  831,  33 
W.  B,  Dig,  96),  affirmed. 

Appeal  of  the  defendant  from  the  judgment  of  \Vill*t 
J.,  reported  14  Q.  B.  D.  831, 33  W.  R.  Dig.  96. 

The  action  was  by  the  plaintiff  to  recover  from  hii 
wife  £1,848  out  of  her  separate  estate  for  money  pftia 
on  her  behalf.      The   defendant  before  her  marriage 
carried   on    business  as  a  provision  dealer,  and  a^t^ 
m  trriage,  on  April  7, 1883,  she  continued  to  carry  it  oo« 
b  t  apart  from  her  husband.     Before  the  marriage  tne 
plaintiff  had,  at  the  request  of  the  defendant,pAid  saof 
of  money  for  her  to  pay  debts  she  owed  in  boBintfi' 
After  the  marriage  he   paid  other  sums  for  her  at  btf 
request  in  respect  of  moneys  doe  from  her  before  »• 
marriage.    In  some  cases  the  request  had  beenbefoi* 
and  in  others  it  was  after  the  marriage.    The  ^^^^^^ 
of  the  sum  claimed  was  paid  to  the  defendant  »'*^j'  ]"* 
marriage,  part,  at  her  request,  to  be  spent  on  ^^r^ 
speculations  of  her  own,  and  the  rest  to  certain  of  d 
creditors  at  her  request,  and  upon  her  P'^^^^^aS! 
the  money  out  of  her  separate  estate.    In  Augost,  loo^i 


(a.)  Reported  by  C.  A.  Frrard,  Esq.,  Barri«ter-»t-I*^* 


Yd.  XXXIV.    u>«M>.i8Bs.i    THE  WEEKLY  REPORTER. 


133 


Gonr  OF  Apfbal. 


BUTLBB  V*  BUTLBR. 


COUBT  OF  ApPBAL. 


I  defendaat  aigned  an  iaetramcnt  whereby  she  charged 

of  her  eeparate  estate  with  part  of  the  adTaneee. 

atoo  leaioed  an  aooonnt  in  which  she  credited  her 

Lwitii  £1,300. 

Od  thcM  facte  Willff,  J.,  held  that  the  plaintifE  could 

da  the  aetaan  in  respect  of  the  post-nuptial  loans 

[  Old  adTaiiKes,  bnt  not  in  respect  of  those  made  before 

{me  ieport»   14  Q.  B.   D.  831,   33  W.    B. 

iDiff.  n\ 

Ithe  d(f«daat  appealed  from  the  Jadgment  so  far  as 
I  IftallBeted  tiie  post-nnptial  adTanees. 

r  Mme-Imfs,  for  the  appellant.— >The  Married  Women's 
l^^feeperlyicl,  18S2,  does  not  give  a  hnsband  a  greater  right 
I  It  kad  before ;  it  only  enlarges  the  rights  and  duties 
t  ■arried  women  as  regards  third  parties.  Before  the 
fa  Berried  woman  could  not  contract  with  her  hus- 
f  se  as  to  become  indebted  to  him,  and,  if  she  did, 
'  would  not  enforce  the  contract.  Wills,  J.,  relied 
ndnrt  w.VanvUari,  6  W.  R.  288, 4  Jur.  N.  8.  276, 
Woodward  y.  Woodward,  11  W.  R.  1007,  3  De  G. 
L  872.  Bnt  tbe  former  case  has  been  impugned  in 
"^'  r.  CahiU,  31  W.  B.  861,  8  App.  Gas.  420;  and 
latter  the  didum  of  Lord  Westbury  was  un- 
r  to  the  decision.  In  ffeufison  t.  Negui,  1  W.  R. 
,18  Beav.  594,  598,  the  claim  was  not  by  the  husband 
^  iMi  the  wife.  [Lord  Eshbb,  M.B.,  referred  to  Earl 
tW^rU,  3  W.  R.  36,  19  Bea?.  67,  and  Daniell's  Ghan- 
fTraetice,  6ih  ed.,  p.  139.]  Even  if  there  are  cases 
I  eqjuttj  where  the  husband  has  been  in  a  position  to 
I  his  wife,  there  Is  no  case  where  a  husband  can  during 
laake  good  a  contract  against  the  separate 
)eltbewife« 
Tbe  re^ndent  did  not  appear. 

Lord  Ebhbb,  1i.R. — ^The  question  is  whether  a  husband 
a,  in  SB  action  against  his  wife,  recover  money  which 
)  has  advanced  to  her  upon  a  contract,  either  expressed 
t  ImpUed,  that  she  shall  repay  him  out  of  her  separate 

W  was  suggested    that  he    could    not,  because  it 

l^aa  Mid  that  a  husband  and  wife  cannot  so  contract 

jtt^gelhcr  ss  to  enable  him   to  sue  her  for  breach  of 

rfloDfneL    It  is  elear  that,  at  common  law,  no  such 

r  Jction  eonid  liave  been  maintained.    Tbe  common  law 

^did  not  leeogoiaa  the  possibility  of  a  contract  between  a 

Dd  wife    upon  which  the    husband    could 

Btain  an  action   for  breach  of  contract.    Bat    on 

llpcldDg  at  the  eases  in  equity,  although,  as  a  general 

le,  the  equity  courts  held  precisely  the  same  view  as 

I  common  law  courts,  yet  they  made  an  exception  in 

of  a  wife  having  separate  estate  of  her  own. 

I  nocaae  is  expressly  in  point,  it  seems  to  me  to 

been     stated    over     and     over    again     that    it 

I  ntognlz^  law  in  courts  of  equity  that,  in  respect 

'  het  separate  property,  a  wife  was  to  be   treated  as 

I  her  husband  and  herself  as  a  feme  sole,  with  all 

i  consequences  of  her  being  such.     If  she  is  to  be  so 

it  follows  that  she  would  be    liable    to    her 

I  in  respect  of  her  promise  to  him  with  regard  to 

r  separate  estef e,  and  that  she  would  be  answerable  to 

1Mb  fai  respect  of  that  which   was  the  consideration 

|iM)fiag  from   him  to  her  in  order  to  maintein  the 

fiom   her  to  him.     The  case  in  which,  to  my 

it  is  most  clearly    steted  that  such    was    the 

f  tMgaiKd  rule  is  that  of  Earl  v.  Ferris.    I  have  read 

1M^  sfter  passage,  which  seems  to  me  to  contein  a 

te  lUtement  by  the  Master  of  the  Bolls  that  it  was 

Mpiftd  law  in  courte  of  equity  that,  in  respect  of 

OTtkiig  which  a  wife  had  undertaken  to  do  with  regard 

to  kti  leparate   estate,   she  was  a  feme  soUy  and  her 

^vtesd  had  a  remedy  against  her  by  mal&Ing  her  a 

Icfendant  hi  an  action. 

TUBooutis  a  court  of  equity  as  well  as  of  law,  and 
^^Mieioie  ttie  lemedy  is  substantially  given.  If  that  inas 
tbs  lit  before  the  Act  of  1882,  it  ia  clear  that  that  Act 


has  not  interfered  and  token  away  from  the  husband 
those  righte  which  he  had  against  the  wife  in  respect  of 
her  separate  estete.  I  understand  from  the  judgment  of 
Wills,  J.,  that  he  decided  precisely ,  on  those  grounds. 
Therefore,  I  a£irm  the  judgment  on  the  same  grounds. 
I  may  add  that  the  cases  of  Davis  v.  Prout,  7  Beav.  288 ; 
Wahe  V.  Parker,  2  Keen,  59,  which  are  cited  in  Earl  v*. 
Ferris,  are  exactly  to  the  same  effect.  Also,  there  is 
passage  after  passage  in  Daniell's  Ohancery  Practice 
which  states  the  same  without  hesitation. 

Cotton,  L.J. — In  this  case  Judgment  was  given  for 
the  defendant  as  regards  the  claim  for  money  advanced 
before  the  marriage  of  the  plaintiff  with  the  defendant. 
From  that  there  is  no  appeal.  The  judgment  was 
in  favour  of  the  plaintiff,  for  moneys  which  lie  claimed 
against  the  separate  property  of  the  defendant  under 
contracte  entered  into  during  the  marriage.  From  that 
the  present  appeal  is  brought  The  argument  was 
partly  directed  to  showing  that  tbe  authorities  referred 
to  did  not  support  the  judgment,  and  partly  to  general 
principles  of  OGnstruction  as  regards  the  Married 
Women's  Property  Act,  1882.  But  it  is  necessary  to 
consider  the  old  doctrines  of  equity  in  respect  of  separate 
property  of  a  married  woman.  Such  property  was  en- 
tirely the  creation  of  courte  of  equity.  In  order  to 
prevent  a  husband  from  entirely  absorbing  the  property 
of  his  wife,  the  equity  courte  invented  a  settlement  of 
her  property  to  her  separate  use,  thereby  not  making 
her  tifeme  sole,  but  as  if  she  were  a  feme  sole  as  regards 
property  settled  to  her  separate  use.  That  was  very 
little  protection  to  her,  because  she  could  part  with  the 
property  to  her  husband  or  to  anyone  else,  and,  there- 
fore, a  restraint  on  anticipation  was  added.  It  was 
contended  that,  as  regards  her  separate  estate,  a  wife 
could  not  contract  with  her  husband,  and  that  if  she 
had  so  contracted  she  could  not  sue  him.  Neither  con- 
tention can  prevail.  As  to  her  separate  estate,  she  was 
regarded  as  a  feme  sole,  and,  therefore,  could  give  it  to 
her  husband,  provided  there  was  no  restraint  on  anticipa- 
tion. Another  question  was  whether  a  husband  could 
sue  his  wife  in  equity  in  respect  of  her  separate  estate. 
If  the  husband  made  her  defendant,  it  was  necessary 
that  she  should  have  a  guardian  ad  litem.  If  she  sued 
him  in  respect  of  her  separate  estate,  she  had  to  have  a 
next  friend,  because  a  married  woman  could  not  sue 
alone.  But  section  1  (2)  of  the  Act  of  1882  enables  a 
wife  to  sue  and  be  sued  without  a  next  friend  or 
guardian  a4  litem.  Of  course,  the  section  applies  also 
where  the  husband  is  not  a  litigant,  so  that  it  is  not 
now  necessary  to  join  him,  but  it  is  not  restricted  to 
actions  in  which  the  husband  would  have  been  joined 
with  her  as  plaintiff  or  defendant  I  have  never  heard 
it  disputed  that,  in  respect  of  her  separate  estate,  a 
married  woman  could  sue  her  husband,  or,  on  the  other 
hand,  the  husband  could  sue  his  wife  in  respect  of  her 
separate  estate.  The  cases  all  assume  that  that  is 
so.  In  ray  opinion,  therefore,  on  priociple  this  case 
was  rightly  decided.  Having  regard  to  the  admitted 
facte  in  this  case,  I  give  no  opinion  whether  an  ordinary 
loan  by  a  husband  to  a  wife  would  be  considered  as 
having  been  made  with  reference  to  her  separate  estate. 
It  is  difflcult  to  suppose  a  case  of  a  loan  between 
husband  and  wife  unless  there  is  such  a  contract.  Bat 
it  is  not  necessary  to  enter  into  that. 

It  is  said  that  the  cases  do  not  bear  out  the  judgment 
of  Wills,  J.  I  decide  upon  principle  and  not  upon  the 
cases ;  but  in  the  case  of  Vansittart  v.  Vansittart  Lord 
Hatherley  does  lay  down  a  clear  opinion.  He  says,  "  As 
a  general  rule  it  is,  as  everyone  knows,  a  well-settled 
doctrine,  both  at  law  and  in  equity,  that  there  can  be 
no  contract  between  husband  and  wife,  but  this  court 
recognizes  one  well-known  exception  to  that  rule.  It  is 
settled  that  a  wife  can  contract  with  her  husband  in 
respect  of  her  separate  estate.    And  I  apprehend  that 
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the  ezoeption  doM  not  stop  there ;  bat,  under  nnj  oir- 
cumatanoe0»  when  a  wife  Is  pat  in  saofa  a  podtion  that 
ihe  oon  be  regarded  for  the  porpooee  of  the  oontraet  aa 
a  feme  adUt  the  general  role  oeases  to  hate  fhie  dirwt 
application."  It  was  said  that  that  was,  in  effect,  o?sr- 
mled  in  Oahill  t.  OahiU.  But,  hating  regard  to  the 
facts  of  the  two  oases,  I  am  of  opinion  that  the  prin- 
ciple laid  down  by  Lord  Hatherlej  is  in  no  waj  im- 
pugned by  the  case  of  OahiU  t.  GahiU.  For  these 
reasons  I  am  of  opinion  that  the  appeal  mast  be 
dismissed. 

BowBN,  L.  J. — ^It  is  dear  upon  principle  and  aathori^y 
that  before  and  independently  of  the  Aot  of  188S  a 
husband  could,  in  equity,  hsTO  sued  his  wife  upon  a 
contract  in  respect  of  her  separate  estate.  The  Aot  of 
1882  has  clearly  not  taken  away  any  right  whioh 
existed  before  the  Act  to  sue  on  a  eontraot  of  this 
kind.  I  am,  therefore,  of  opinion  that  the  appeal  most 
be  dismissed. 

Appeal  dUmitBed. 

Solicitor  for  the  defendant,  (7.  A.  Angkr* 


From  Q.  B.  DIt.  Ko? •  27. 

Ghbibiopheb  9.  Caoix.  (a.) 

Pradiod'-Time  for  appmiing^Appeal  to  he**  hramghi  " 
within  one  year— Bidet  </  Supreme  Comi,  1883,  enf. 
68,  rr.  1, 16. 

Under  crd,  68,  rr,  1,  16,  an  appeal  to  ihe  Courl  of 
Appeal  ie  in  time  if  ihe  noiiee  of  motion  ie  eerved  within 
the  timee  specified  in  rule  16,  though  the  appeal  ie  not 
entered  in  ihe  liei  of  appeaie  till  after  the  expiration  of 
those  timei* 

Appeal  by  the  plaintiffs  from  a  judgment  of  Hawkins, 
J.,  at  the  teial  of  the  action  with  a  jury. 

The  trial  took  place  on  the  23rd  of  June,  1884,  when 
judgment  was  glren  for  the  defendants ;  the  judgment 
was  entered  on  the  2nd  of  July,  1884 ;  the  noMce  of 
appeal  was  serred  on  the  22nd  of  June,  1886;  and  the 
appeal  was  entered  on  the  ith  of  July,  1885. 

J,  G.  Witt,  for  one  of  the  defendants,  took  tiie 
preliminary  objection  thst  the  appeal  was  out  of  time. 

One  of  the  plaintiffs  in  person  contended  that  it  was 
sufficient  if  the  notice  of  motion  was  serred  within  the 
year,  and  cited  Ex  parte  Viney,  26  W.  B.  864,  4  Ch.  B. 
794 ;  and  Bx  parte  Saffery,  26  .W.  B.  672,  5  Ch.  B. 
365 ;  and  ord.  58,  rr.  1, 16. 

The  Court  (Lord  Eshib,  M.B.,  Cotton  and  Bowbn, 
L.JJ.)  held  that,  as  by  ord.  68»  r.  1,  appeals  are  to  be 
''brought  by  notice  of  motion,"  and  by  rule  16  no 
appeal  shall  be  "  brought "  after  the  expiration  of  one 
year,  it  was  sufficient  to  serve  the  notioe  of  motion 
within  the  year.    The  appeal,  therefore,  was  in  time. 

The  appeal  was  then  heard    on    the    merits,    and 


Solicitor,  J.  Tucker. 


(a.)  Beported  by  W.  F.  Barbt,  Esq.,  fiarrisUr-at-Law. 


Hov.tt. 


Kqrt  Court  of  fufttd. 

Chan.  Bir.  1 
Kay,J.    j 

A  re  QxLL. 
SiciTH  V.  Gill,  (a.) 
FraetieO'-'Jttriedielum'-^OrigiHttting  swiimoiu  —  29ev 
trueteis—Truetee  Act,  1865  {\%Al9Vid,c  1S4),  1. 16 
^^udieature  Act,  1884  (47  tk  48  Viet.  e.  61),  i.  U- 
Jtulee  of  Supreme  Court,  1883.  ord.  65,  r.  1  (Q. 
The  eourt  hoe  no  juriedietion^  upon  an  ongiMdiaf 
eummone  in  chamherSf  to  make  an  order  appoMM§  mv 
trueteee,  and  veeting  in  them  the  truU  ettate* 


Originating  I 

Bdwaid  Qill,  by  his  wlU,  dated  the  20th  ol  Vsf, 
1874»  appointed  Us  wife^  A.  H.  Gill,  B.  C.  Smith,  nd 
8.  L.  Gill  tmstees  thereof,  and  gave  a  pewer  to  spp^ 
new  Unetees  to  his  wife. 

The  testator  died  on  the  5th  of  Jnly,  1874. 

8.  L.  GiU  disclaimed  the  tmsts  of  the  wilL 

On  the  27th  of  Jane,  1884,  B.  O.  Smith  took  «i  io 


originating  snmn 


ohamben,  asking  whA«k 


should  or  ahonld  not  transfer  the  trust  estate,  mMto 
vest  it  in  new  trustees.  The  enmmons  was  aftsiwu 
aoMnded  by  entitling  it  "  In  the  matter  of  the  Tn*| 
Acts,"  and  aa  amended  it  asked  for  the  appofaitMttf 
new  trustees  and  for  a  meeting  order. 

On  the  13th  of  November,  1885,  the  ramnoni  e0* 
before  Kay,  J.,  in  chambers,  when  his  lord^  «' 
pressed  his  willingness  to  make  the  older  aaksd  m, 
subject  to  his  being  satisfied  that  he  had  jorisdietion  tod» 
BO,  as  to  which  he  expressed  grave  doubts,  »^^^ 
that  the  matter  should  be  mentioned  to  him  in  ooort. 

By  18  ft  19  Vict,  c  134,  s.  16,  after  redting  that»  V 
divers  Acts  of  ParUament  the  Court  of  ChM»«T» 
empowered  to  make  orders  in  respect  of  the  ^^'PJfJr'f 
of  trust  funds,  and  other  nmtters  under  its  jaiitfie«ai, 
upon  petition  presented  or  motion  made  in  a  '^^^P*!^ 
way,  without  bill,  bnt  such  orders  cannot  be  »JJ*"* 
respect  of  the  same  matters  upon  application  ^^^' 
hers,*'  it  is  enacted  "  that  the  business  to  be  dtapoNA  oi 
by  the  Master  of  the  Bolls  and  the  Vice-Chsnoflfl^ 
respectively,  whQe  sitting  in  chambers,  shall  f''^^ 
such  of  the  matters  in  respect  of  which  the  ^>^^^ 
Chanoeiy  is  so  as  aforesaid  empowered  to  ^'^^?'^ 
in  a  summaiy  way,  as  the  Lord  Chancellor,  with  w 
advice  and  assistance  of  the  Master  of  the  Bolls  sad  v» 
Yice-Oimncellors,  or  any  two  of  them,  may  by  •>/ 
general  order  direct." 

By  the  Judicature  Act,1884  s.l3,  "thcprovisloMofi»- 
tion  16  of  the  Act  18  ft  19  Vict.  c.  134,  shaU  e^rtesd  » 
all  applications  under  any  Act  of  ParUament  heretofon 
passed,  or  hereafter  to  be  passed,  under  or  by  ▼i'^Vv 
which  the  High  Court  of  JusUoe,  or  any  judge  thewtfj' 
is  empowered  to  make  orders  in  respect  of  trust  iwh 
or  any  other  matterSi  upon  petition  presented,  otwwv^ 
made  in  a  summary  way." 

Begg,  for  the  summons,  stoted  that  the  applioaatf»| 
willing  to  transfer  the  trust  property  oat  of  court  tQ  B*^ 
trustees  appointed  under  the  power  ooataiDed  ^^^ 
will,  if  his  lordship  considered  that  he  had  no  jwM^ 
tion  to  make  the  order  asked  for. 

Bardswell,  for  the  respondents.— 47  ft  48  Vict.  o.  61, 
s.  13,  was  passed  to  meet  the  deoision  In  Frodsha^J' 
Frodsham,  29  W.  B.  165,  15  Ch.  D.  317.  The  w«« 
has,  therefore,  jurisdiction  to  make  the  order.  . 

He  alao  referred  to  In  re  Tweedy,  33  W.  B.  3U,  ^» 
Ch.  D.  629.  

(a.)  Beported  ty  W.  Inwrr  Cook,  Bsq.,  Bantottf-^ 
Law. 
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In  MM  QsLLr'^QjuunuM.  V,  Suffer. 


High  Oourt. 


Kat»  J.— I  ahmiid  like  to  ezproM  mj  optnioti  Terj 
dmAj  about  thii  mtter,  becauae  the  point  is  one  whioh 
oftm  oeeoxs  ia  cbamben,  and  it  ia  daaiiable  that  it 
ilumld  be  oouidaed  by  the  Oonrt  of  Appeal,  in  eaae  the 
liaw  wbieh  I  inn  tiken  maj  be  qneationad  hereafter. 
An  applieatioB  wm  made  in  ohambm,  not  in  any  action, 
to  tspj^t  tiutea.    The  prooeedinga  were  ooounenoed 
by  aa  anffu^  tammona  in  chambera.    Now  olearly 
(jfiSaeBteoaadentiona  would  hare  aiiaen  if  there  had 
bm  a  fodfag  action,  and  the  application  had  been 
MritiBr^pcDdiog  action;  bat  that  ia  notao.    The 
.AartMist,  1S50,  preaoribea  two  modea  of  proceeding, 
naly  petition,  if  the  application  ia  not  made  in  an 
•Jllb%  (k  other  by  motion  or  aammona,  if  it  ia  in  an 
•ipifc  loatoad  of  a  petition  in  thia  case,  an  originating 
I  waa  taken  oat  in  chambera,  which,  aa  after- 
Bended,  aaked    for   the  appointment  of  new 
It  ippeared  to  me  that  the  caae  waa  not 
the  proTiaiona  of  the  Troatee  Act,  but   coonael 
1  to  certain  other  Acta  of  Parliament  aa  extending, 
poanbly  might  be  found  to  extend,  the  joria- 
» aaid  which  might  give  power  to  appoint  truateea 
upon  an  originating  aammona  where  no 
pending.     That  a  little  auxpriaed  me.    I 
kwheflier  the  Acta  were  then  mentioned.    I  took 
llttlepaina  to  iikTeatigate  the  Acta  of  Parliament, 
^iBnathat  they  were  theaei^Firat  of  aU  there  ia 
'  m4  19  Yict.  c  134,  B.  16,  whksh  proTidea  aa 
iH^tt  lordahip  read   the   aection,    and  con- 
-]  How  aappoaing  a  general  order  had  been 
Iw  that  Act  waa  paaaed,  aaying  that»  under  the 
A^  1850,  or  any  previona  Act,  prooeedinga 
b*  tikan  b7  "way  of  petition,  but  it  waa  now 
I  that  iDch  prooeedinga  might  be  originated  by 
m  h  flhambers,  of  courae  there  would  haTc  been 
^tebt  that  that  order  would  haTO  aU  the  authority 
ni  Qdi  Act  of  Parliament  I  have  juat  read  gave 
..^n&  ttight  alter  the  praotioe  under  the  Truatee 
.  Mtatenipe^     Another  Aot  of  Parliament,  which 
??H"*^  iMdon— 47  ft  48  Vict  c  61— containa 
MfdM^Mction  :— [Hia  lordahip  read  aeotion  13  of 
■•  M  «ad  ooBtiiiued :— ]    It  aeema  to  me,  laying 
miMaMtioBi  aide  by  aide,  the  object  of  the  latter 
j^jjf"-*  tt  aerely   thia— with   reapeot    to   making 
fnoriflrioi  which  would  allow  prooeedinga  by  aum- 
V*  jaahambera  inatead  of  by  petition,  to  give  the 
Mb  p0t«  to  the  Lord  Chancellor,  with  the  aaaiatanoe 
(^MgH^hk  reapeot  of  Acta  of  Parliament  paaaed  after 
Hiiitofl8(5,  aa  that  Aot  gave  to  them  in  reapeot 
***  pMMd  before ;  but  ^atill  you  muat  have   the 
pB^ Older.    Before,  therefore,  the  practice  under  the 
™^  Act  can  be  extended  to  an  originating  summooa, 
»ttrttha  matter  may  be  originated  by  anmmona  in 
joa  moat  have  auch  general  order  aa  I  have 
I*   Bb  such  general  order  haa  been  made,  and 
tthe  court  haa  not  jurisdiction  on  originating 
1  not  in  an  action  to  make  an  order  appointing 
^t;— -   I  believe  the  only  exception  ia  under  the 
«»  of  Oomt,  1883,  ord.  55,  r.  2  (8),  in  caaea  where  a 
■^Tit  or  order  haa  been  given  or  made  for  the  aale, 
^^  "MO,  or  tranafer  of  any  stock,  or  of  any  heredita- 
■■■^owporeal  or  incorporeal,  in  which  oaaea  the  prao- 
^JL    *•*  »«ko  the  order  in  chambera  without  any 
^  to  the  oonrt. 


ifj^  tot  the  applioanta,  J.  E.  Fox  A  Go,,  tot 
*^*a(iopir,  Torquay. 

a9J**  *w  the  reapondenta,  Pritchard,  EngUfidd^ 
^^^BnhntT  «fc  Owrt^  liverpooL 


Slk!^:}  Ko.8.6.7.10. 

Gabnhjui  v.  Skippeb.  (a.) 

Morigaffe^'Prionty^^Eqw'tdble  tfepostt^^ Inquiry  aa  t(y 
deecU — Legal  estaU, 

TAe  wmer  of  the  A,  and  B. property  deposited  with  K. 
Bome  of  the  earlier  titie  deeds  of  the  A,  property  aeasecurity 
for  £300,  promising  to  eaecute  a  legal  mortgage*  Be  svh^ 
sequenily  exteuied  a  legal  mortgage  of  hoth  properties  to- 
the  plainttifff  uho  took  without  n*>tice  of  K,*s  charge,  as 
security  for  cm  immediate  loan;  but  the  mortgage  wa» 
stated  to  he  suhjeci  to  a  charge  in  favour  of  J.,  with 
whom  the  titie  deeds  were  said  to  be  deposited.  J*s 
charge  was  only  over  the  B,  property,  though  she  had 
possession  of  the  title  deeds  relating  to  both  properties^ 
except  such  of  the  earlier  title  deeds  of  the  A,  property 
as  were  in  K*s  possession. 

Held,  thai  the  mortgage  to  the  plaintiff  must  take 
priority  over  K.*s  charge,  although  the  plaintiff  had  not 
obtained  possession  of  the  title  deeds  or  made  active 
inquiry  ciout  them,  and  although  tJu  mortgagor,  before 
executing  (Ae  mortgage  to  the  plaintiff,  lutd  agreed  to  give 
K*  a  legal  mortgage* 

Although  a  mortgagor  camnot  give  the  second  of  two 
equitable  mortgagees  priority  over  the  flret  by  volun* 
tarUy  cemveying  to  him  the  leged  estate  after  the  traneae* 
tion  is  completed,  a  person  who  advaneee  money  on  an 
agreement  for  a  legal  mortgage  will  not^  when  the  legal 
mortgage  is  exeetded,  be  postponed  to  a  prior  equUMe 
mortgagee  of  wJiom  he  had  no  notice,  merely  because  the 
mortgagor  had  contraded  to  execute  a  legal  mortgage  to 
such  prior  equitable  mortgagee. 

Maxfield  v.  Burton,  22  W.  B.  148,  L.  B.  17  Eg.  15, 
distinguished. 

Thia  waa  a  mortgagee's  forecloenre  action,  and  one  of 
the  queationa  to  be  decided  waa  whether  the  mortgage 
to  the  plaintiifa  teatator  took  priority  over  an  earlier 
charge  given  by  the  mortgagor  to  one  Martha  Keeble, 
whoae  executora  were  made  defendanta  to  the  action.  On 
the  8th  of  September,  1866,  William  Skipper,  havings 
contracted  to  purchaae  certain  bereditamenta  in  London* 
atreet,  and  at  St.  Andrew's  Steps,  Norwich,  gave 
ICartha  Keeble  a  memorandum  iu  writing  of  that  date 
to  the  effect  that  he  had  deposited  with  her  the  muni- 
menta  of  title  relating  to  the  St.  Andrew'a  Stepa 
property  for  aeouring  to  her  repayment  of  the  aum  of 
£300,  with  intereat  at  five  per  cent.,  and  that  he  was 
owner  of  the  aaid  property,  and  that  the  aaid  sum  of 
£300  and  intereat  ahould  be  charged  thereon,  and  tliat 
he  would  when  required  execute  a  formal  mortgage  by 
deed  for  aeouring  the  same.  On  the  2nd  of  October, 
1866,  both  propertiea  were  conveyed  to  William  Skipper 
in  fee  aimple,  and  shortly  after  the  oompletion  of  the 
purchaae  he  deposited  with  Martha  Keeble  the  earlier 
deeds,  down  to  the  year  1829,  relating  to  the  St. 
Andrew'a  Stepa  property,  and  also  atteated  oopiea  of  the 
later  deeds ;  the  originsJa  of  the  later  deeda  he  retained 
aa  they  related  to  the  London-atreet  property  also.  The 
bundle  of  deeda  so  deposited  was  indorsed  aa  foUoara  :— 
"£300.— St.  Andrew'a  Stepa  Edtate.--These  atteated 
oopiea  complete  Mr.  Wi  Skipper'a  title  to  the  eatate,  and 
are  delivered  to  Mra.  Keeble  aa  part  of  the  aecarity  for 
the  £300  advanoed  by  her."  Ou  the  15th  of  April, 
1868,  William  Skipper  gave  a  legal  mortgage  of  the 
Iiondon-atreet  property  and  of  the  St.  Andrew'a  Steps 
property  to  John  Gtamham,  the  plaintifl's  testator,  to 
secure  the  sum  of  £500,  whioh  waa  advanoed  by 
Garnham  to  Skipper  on  that  date.  Tho  mortgage 
paaaed  the  legal  eattite  to  John  Oarnham,    who  took 

(a.}  Baported  by  P.  F.  Whbblbb,  Saq.,  Barrlater-ai- 
Law. 
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withoat  any  notice  of  the  charge  in  faTonr  of  Martha 
•K«eble.  The  title  deeds  were  not  handed  oTor  to  John 
Garnham,  as  the  mortgage  purported  to  be  rabjeot  to  a 
charge  of  £2,400  in  farour  of  Mrs.  Jay,  to  seoare  which 
fiam  the  title  deeds  were  stated  to  hare  been  deposited 
with  her.  As  a  matter  of  fact,  Mrs.  Jay's  charge  only 
extended  to  the  London.street  property,  bat  the  deeds, 
"Which  related  to  both  properties  and  which  were  not 
depofited  with  Martha  Keeble,  were  deposited  with  Mrs. 
Jay.  Several  other  incumbrances  were  created  by 
^lUinra  Skipper  OTcr  the  two  propertiee,  and  their 
respect! ?e  priorities  were  decided  in  this  action,  but  the 
oase  does  not  call  for  a  report  upon  any  point  except  the 
question  whether  the  charge  in  favour  of  Martha  Keeble 
should  take  precedence  over  the  mortgage  to  John 
»Garnbam.  The  arguments  sufficiently  appear  from  the 
judgment. 

JBarhtr,  Q,0,,  and  TT.  P.  Btale,  for  the  plaintiff. 

Micklem,  for  the  executors  of  Martha  Keeble. 

W.  W.  Rarildke,  Q,0.,  Warmiagion,  Q,C.,  Hadley, 
Willia  Bundf  and  John  Cutler,  for  the  other  defend- 
ants. 

NoBTii,  J.  [after  stating  the  facts  and  dealing  with 
some  of  the  other  incnmbrances].«-The  next  point  is  as 
to  the  effect  of  the  memorandum  of  the  8th  of  September, 
1866.  It  seems  to  me  that  this  gave  Mrs.  Keeble  a  good 
equitable  charge  on  the  6t.  Andrew's  Steps  property, 
and  I  think  that  the  indorsement  on  the  bundle  of  deeds 
subsequently  deposited  with  her  was  a  representation  to 
ber  that  the  parcel  contained  all  the  deeds.  There 
appears  to  have  been  no  negligence  on  her  part ;  and 
npon  this  part  of  her  case,  Dixon  ▼.  Mtickleston,  SI 
W.  B.  178,  L.  H.  8  Oh.  155,  is  a  oondusiTe  authority  in 
her  favour.  Moreover,  the  later  deeds  related  to  other 
property  also,  and  there  was  therefore  a  very  good 
reason  why  she  should  have  no  control  over  these.  It  is 
true  that  Gamham  did  not  get  the  title  deeds  at  the  time 
he  took  bis  legal  mortgage,  but  after  the  statement  made 
by  Skipper  as  to  the  deposit  of  these  deeds,  I  do  not 
'think  that  the  omission  to  get  them  in  was  material. 
The  law  upon  this  point  is  contained  in  the  passage 
from  Lord  Selbome's  judgment  in  Agra  Bank  v.  Barry, 
*Ii.  R.  7  H.  L.  157,  which  is  cited  in  Northern  Counties  of 
^England  Fire  Insurance  Co.  v.  Whipp,  32  W.  R.  626, 
26  Cb.  D.  482.  The  cases  which  have  arisen  upon  the 
conduct  of  the  mortgagee  in  not  obtaining  possession  of 
the  title  deeds  are  ranged  in  certain  classes,  of  which 
'  the  first  two  alone  affect  this  point.  They  are  as 
follows : — Where  the  legal  mortgagee  or  purchaser  has 
made  no  icquiry  for  the  title  deeds,  and  has  been  post- 
poned either  to  a  prior  equitable  estate,  as  in  Worthington  v. 
Morgan^  16  Sim.  547 ;  or  to  a  subsequent  equitable  owner 
who  used  diligence  in  inquiring  for  the  title  deeds,  as  in 
Clarice  v.  Palmer^  21  Ch.  D.  124, 30  W.  R.  Dig.  135.  In 
these  cases  the  courts  have  considered  the  conduct  of  the 
mortgagee  in  making  no  inquiry  to  be  evidence  of  a 
'iraudolcnt  intent  to  escape  notice  of  a  prior  equity. 
iBut  where  the  legal  mortgagee  has  made  inquiry  for 
the  deeds,  and  has  received  a  reasonable  excuse  for  their 
non-delivery,-  he  does  not  lose  his  priority,  as  in  Bamett  v. 
Wetton,  12  Yes.  180  ;  HewiU  v.  Loosemore,  9  Hare,  449. 
The  present  case  does  not  come  exactly  under  thlH  class, 
because  Gamham  did  not  ask  any  questions,  but  a 
communication  was  made  to  him  which  superseded 
the  necessity  for  any  questions,  though  I  do  not 
think  tho  difference  is  material.  It  seems  to  me, 
therefore,  that  there  was  ample  reason  for  his  not  get- 
ting the  title  deeds  at  the  time  of  his  incumbrance. 
Then  there  is  another  point  raised,  as  to  which  I  fed 
more  doubt  It  is  said  that  Gamham  did  not  investigate 
the  title,  and  that  if  he  had  gone  back  more  than  twenty, 
nine  years,  he  would  have  found  that  certain  deeds  were 
not  forthcoming.  But  there  was  an  express  statement  that 


the  deeds    deposited  with    Mrs.    J«7  were    the  dsi 
relating  to  the  property,  and  it  seems  to  me  that  tki 
was  no  want  of  hona  fides  in  Garnhara  in  not  maldi 
more  inquiries  than  he  did.    Bat  it  has  been  srgn 
that,  inasmuch  as  the  memorandum  given  to  MrB.Ks4 
contained  an  agreement  to  execute  a  legal  mortg^ 
Skipper  could  not  give  to  (Hrnham  a  better  estate  tM 
he  had  given  to  the  person  to  whom  he  had  <^gv«4j 
execute  such  legal  mortgage.    In  eupport  of  this  si| 
ment,  T  am  referred  to  Maxfield  v.  Burton^  22  W.  R.  l] 
L.  R.  17  Eq.  15.     But  what  Is  here  contended  for  is  i 
the  ratio  decidendi  of  that  case,  but  the  language  of  I 
George  Jessel.     His  lordship,   after   putting  the  d 
upon  constructive   notice,    continued: — "I    pref«l 
dedde  the  case  on  that  ground,   but  I  do  not  thftfl 
should  be  at  liberty  to  disregard  the  fact  that  there! 
in  this  case  a  contract  to  convey  for  value,  as  well 
deposit,  and  I  should  not  be  the  first  to  hold  that  s 
who  had  entered  into  such  a  contract  could  subseqo« 
at  his  option,  squeeze  out  the  person  who  was  entitkl 
the  benefit  of  that  contract  by  convejing  the  legal  a4i 
to  a  person  with  whom  he  has  entered  into  a  sobMqH 
contract  for  value,  even  although  that  person  sbosw 
a  purchaser  without  notice.    If  it  were  necesi^ 
resort  to  that,  I  should  dedde  in  favour  of  the  pi '  ^ 
even  on  that  ground.*'    Now  I  take  it  that  it  is  di 
settled  that  if  the  owner  of  an  estate  makes  an  eqsil 
mortgage  in  favour  of  one  person,  and    subseqoi 
makes  a  legal  mortgage  in  favour  of  another   pefl 
without  notice,  then  the  latter  is  to  be  preferred.   H 
certainly  somewhat  startling  to  flud  that  the  late  Ma4 
of  the  Rolls  has  said  anything  at  variance  with  tli 
But  I  think  upon  examining  the  facts  of  the  csm^ 
explanation  of  his  language  will  appear.     He  is 
with,  the  case  of  a  person   who   has   created 
equitable  charge  and  then  has  created  a  second  eqnii 
charge,  and  has  afterwards  conveyed  the  legal  estate 
the  second  mortgagee  without  any  consideratioo,  and  1 
observations  must  be  confined  to  that  case  alone.    Hi 
clear  that  this  was  his  meaning,  from  what  he  ssidl 

the  ------  «.«r 

833, 

this  case  clearly  ^^^„^ 

referring  to  the  case  where  no  value  was  given  for  m 
legal  estate.  It  appears  to  me,  therefore,  that  thal«ij^ 
ment  cannot  prevail,  and  that  Garnham's  mortgtgehsA 
priority  over  Mrs.  Keeble's  security.  [His  lordship  »* 
dealt  with  the  other  incumbrances,  and  made  declaratiasi 
respecting  their  priorities,  declaring  the  plaintiif  to  lirti 
priority  over  Mrs.  Eeebla's  executors  in  respect  of  *■• 
St.  Andrew's  Steps  property.] 

Solicitors  for  the  pUintiff,  Bell,  Brodrick^  &  ^^^ 
for  Cloivts  Ss  Son,  Great  Yarmoutii. 

Solicitor  for  the  defendant  Keeble,  EuslaeeW.  Oi^ 
for  Clement  Taylor,  Norwich. 

Solicitors  for  the  other  defendants,  Crowdy,  Son,  * 
Tarry,  for  George  Lyus  <fe  Son,  Diss ;  Johnston  • 
Master,  for  7.  B,  Coaks  dt  Co.,  Norwich. 


July  SI* 


Chan.  Dlv.l 
Pearson,  J.  j 

MrDLAin)  Railway  Co.  v,  Mubs.  («•) 
Railway  company^ Minerals  under  raUway--^^     , 
owntr  to  work-^Railways  Clauses  ConsolidaUoH  a^ 
1845,  ss.  77—82. 

M.  was  the  owner  of  minerals  under  a  ^^l^^^^'^ 
lar  piece  of  land  which  was  surrounded  byjhreeu^ 

(a.)  Reported  by  G.  K  Jiffbbt,  Bsq.,  Barrist«r-s*- 
Law. 
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[  foiltpoy  Ifleagta;  in  Ihe  Midland  Railway  Co.,  and 
of  the  mUcrdi  lying  under  certain  poriione  0/ 
iliTce  liiica.   The  company  had  purehaeed  from 
I*«  |yredfee»or  » fitft  <Ae  eur/ace  of  the  triangular 
fAcee  of  laxtf,  s9i2aIw(A4  tur/ace  of  the  land  on  which 
\  IJiNDNM  porfi  9/  On  tkns  lines  were  conttructed.      The 
'neroZi  n^  ik$  Utnds  90  purchaeed  were  not  pur^ 
hf  He  empany.    M,  gave  the  company  notice 
he  itkM  to  vfork  them*     The  cotnpany  gave  a 
CMiBfir-miKf  /o  puTchate  the    mintrah    immediattly 
wmder  Ueir  Uttij  hut  not  on  either  side  therenf.     M, 
l^mmei  tki  oil  the  mintraU  inside  the  triangle  should 
«b»if  wrciffird  hy  (he  company.    The  company  re/used 
^pmmue  tkt  mtmro/a,  hut  offered  compinsation .     A/. 
^msdnmeiaright  to  pose  over  the  lines  to  wtrk  the 
riiL    Tkt  tompany  moved  for  an   injunction  to 
iM,frym  treipauing  on  their  line. 
,  that  ucUon  81  0/  the  Railway e  Claus  s  Act, 
Sfjiia  Q8  wed  to  minerals    lying  outside  ne 
t^  the  Vmi  of  forty  yards  from  the  railway  ;  and 
',  was  entiiitd  usder  that  section  to  compensation 
y  addiiiond  expense  of  working  the  minerals 
the  triangular  pi>ct  of  land  by   reason  of  the 
f  hating  purehated  those  under  their  lines. 
iMjuidim  grohted, 

Votioii. 

IVfifiaa  Fiederick  Milef,'  the  defendant  in  this  action, 
oner  of  the  mioerale  under  a  triangular  piece 
alKoigbtoD,  near  Leiceater,  which  wae  wholly 
b;  a  put  or  the  main  and  two  branch  lines  of  the 
the  Uidlaod  Bailway  Co.,  and  under  the 
pvt  of  the  lines  encloring  the  same.  The 
had  porchased  from  the  defendant's  pre- 
ia  title  the  ground  upon  which  their  main 
fflsd^  ttfider  their  special  Act,  the  Midland 
Act,  passed  in  the  year  1836.  and  the  ground 
m  vhirh  the  branch  lines  were  made  under  later  Actii, 
iacorporated  the  Bail  ways  Clauses  Act,  1845. 
of  the  triangular  space  enclosed  by  the  lines 
iacfaaded  la  one  or  other  of  the  purchases.  The 
had  fiot,  oB  the  occasion  of  any  of  the  purchases, 
fftejBiiia'als  under  the  land  taken  by  them.  It 
was  admitted  Chat  the  proYisions  as  to  minerals  in  the 
]GdlsiidlZa2lvByCo.'s  Act  of  1536  were,  in  effect,  the 
wse  as  those  contained  in  the  Railways  Clauses  Act, 
184S. 

lbs  Dinerals  under  the  land  in  question  consisted  of 
dsy  and  gypsum,  which  could  only  be  woiked  from  the 
«t(aep. 

On  the  4th  of  April,  1885,  the  defendant  gave  notice 

ta  the  company,   under  section  78  of    the  Railways 

CSaoies  Act,  that  he  should,   after  the   expiration   of 

fhirtj  dajs,  commence  working  the  minerals  under  the 

whole  of  the  land  which  the  company  bad  purchased 

^m  him.     The    company    gave    the    defendant    a 

eesnter-iiotice  that  they  were  willing  to  make  com- 

IfOkiatioQ  to  the  defendant    for    his    interest   in  the 

minenU  under  those  parts  of  the  actual  sites  of  the 

n&wayi  which  had  been  purchased  from  him.     Two 

nbititton  were  appointed  to  determine  the  amount  of 

thiioompeiuation,  and  the  defendant  then  gave  notice  to 

theeompanj  that  he  should,  within  six  days,  enter  upon 

*Bdaero«  the  railway  for  the  purpose  of  working  and 

^ing  away  the    minerals  situate  under   the    land 

S^^^  ki*)    within   the  triangle.      The    company 

V^PB  commenced  this  action  and  moved  for  an 

Tl»  NdioQ,  of  the  Railways  Clauses  Act  which  refer 
*^?;jwJ«jire  sections  77—85. 

oeetjoiinproTldee  that  "  a  railway  company  shall  not 
M  enJitled  to  any  mines  under  any  lands  purchased  by 
loaaooJett  the  same  shall  haTe  been  expressly  pur- 
"^^t  ttd  all  mines  shall  be  deemed  to  have  been 
tto^pftdontof  the  conteyance  to  the  company  unless 
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they  shall  have  been  expressly   oonveyed."      Section < 
78  proTides  that,  **it  the  owner  of  any  mine  under  the 
railway,  or  within  forty  yards  therefrom,  is  desirous  of 
wot  king  the  same,  he  shall  give  the   company  thirty 
d^ys'  notice  in  writing  of  his  intention  to  do  so,  and 
if  it  appears  to  the  company  that  the  working  is  likely* 
to  damage  the  railway,  and  the  company  are  willing 
to  compensate  the  owner  of  such  mines,  or  any  part 
thereof,  then  he  shall  not  work  the  same."    Section  79- 
prof  ides  that,  "  if  before  the  expiration  of  thirty  days 
the  company  do  not  state  their  willingness  to  treat  with 
the  owner   for  the  payment  of  compensation,  he  may 
woik  the  mines,  or  any  part  thereof,  for  which  the 
company   may  not  have  agreed  to  pay  compensation, 
so    that    the    same   be   done    in     a    manner    proper 
and  necessary  for  the  benefloial  working  thereof,  and 
according  to    the    usual  manner    of  working  in  the 
district."     Section  80  :—**  If  the  working  of  any  such 
mines  under  the  railway  or  woiks,  or  within  the  above- 
mentioned  distance  therefrom,  be  prevented  as  afore- 
said by  reason  of  apprehended  injury  to  the  railway*, 
it  shall  be  lawful  for  the  respective  owners,  lessees,  and 
occupiers  of  such  mines,  and  whose  mines  shall  extend 
so  as  to  lie  on  both  sides  of  the  railway,  to  cut  and 
make  such  and  so  many  airways,  headways,  gateways, 
or  water  levels  through  the  mines,  measures,  or  strata, 
the  working  whereof  shall  be  so  prevented,  as  may  be 
requisite  to  enable  them  to  ventilate,  drain,  and  work 
their  said  mines."     Section  81:— "The  company  shall, 
from  time  to  time  pay  to  the  owner,  lessee,  or  occupier 
of  any  such  mine^,  extending  so  as  to  lie  on  both  sides  of. 
the  rail  way,  all  such  additional  expenses  and  losses  as 
shall  be  incurred  by  such  owner,  lessee,  or  occupier,  by* 
reason  of  the  severance  of    the  lands  lying  over  such 
mines  by  the  railway,  or  of  the  continuous  working  of 
such  mines  being  interrupted  as  aforesaid,  or  by  reason 
of  the  same  being  worked  in  such  manner  and  under- 
such    restrictions    as  not  to  prejudice  or  injure  the 
railway,  and    for  any  minerals  not   purchased  by  the 
company,  which  cannot  be  maintained  by  reason  of 
making  and  maintaining  the  railway.    And  if  any  dis- 
pute shall  arise  touching  the  amount  of  such  losses  or 
expenses,  the  same  shall  be  settled  by  arbitration." 

Cozens- ffardy,  Q.O.,  and  Phipson  Beals,  for  the 
plaintiff^.— It  would  be  impossible  to  carry  on  the 
business  of  the  line  if  the  defendant  is  permitted  to- 
cart  his  minerals  across  it.  His  right  to  the  minerals 
is  regulated  entirely  by  the  Railways  Clauses  Aot,  1845^ 
That  Act  gives  him  power  to  get  the  minerals,  but  none 
whatever  to  trespass  upon  the  surface  of  our  line.  He 
can  work  his  minerals  by  passages  under  the  line,  and, 
under  section  80  of  the  Act,  can  get  compensation  for 
the  additional  expense. 

Ever  at,  Q.C.y  and  Chadwych  Bealey,  for  the  defend- 
ant.— We  have  tried  to  get  the  minerals  inside  the  lines 
included  in  the  reference  to  assess  the  compensation ;  but- 
the  company  have  refused,  and  we  have  to  fall  back, 
upon  our  legal  rights.     When  land  is  taken  by  a  rail- 
way company  the  owner  retains  the  mines  and  minerals 
absolutely,  and  has  a  right  to  work  them  if  the  company 
do  not  give  the  proper  notice  to  prevent  him,  even  if 
the  working  necessarily  destroys  the  railway.    The  oom« 
pany  have  not  the  rights  of  ordinary  owners  of  the  sur- 
face ;  they  have  only  what  the  Act  gives  them :  Great' 
Western  Railway  Go.  v.  Bennett,  15  W.  R.  647,  L.  R.  2 
H.  L.  27  ;  Midland  Railway  Co.  v.  Hauuchwood  Brick 
and   Tile   Co.,  30  W.    R.  640,    20  Ch.  D.  552.    The 
reservation  of  minerals  glv^s,   by  the  general  law,  a 
right  of  doing  all  things  necessary   for   working  the 
mineralp,  including  a  right  to  come  upon  the  surface  to 
get  access  to  them :  The  Earl  of  Cardigan  ▼.  Armitage, 
2  B.  &  C.  197.     Some  part  of  the  land  inside  the  linea- 
is  more  than  forty  yards  from  the  railway,  and  the  Act 
gives  the  defendant  no  compensation  for  being  prevented 
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-from  workiDg  that.  OompeiiMation  oan  only  be  given  - 
for  minerals  Ijing  within  that  limit.  The  power  to  make 
airways,  &o.,  oannot  help  the  defendant  in  getting  these 
minerals,  for  they  oan  only  be  worked  from  the  snrfaoe, 
and  such  powers  are  Tery  strictly  construed  :  Bowser  t. 
Madean,  9  W.  R.  112,  2  De  G.  F.  &  J.  415. 

Pbabsok,  J. — I  need  not  trouble  yon,  Mr.  Hardy.  I 
am  not  going  to  give  any  decided  opinion  upon  the  con- 
struction of  the  sections  of  the  Act  at  the  present 
moment,  because  I  am  hearing  this  CAse  upon  an  inter- 
locutory application  only,  and  the  Oourt  of  Appeal  ha?e 
laid  do?m  in  a  recent  case  that  which  I  conceive  to  have 
been  formerly,  and  for  many  years,  the  rule  of  this  court 
with  regard  to  the  granting  of  injunctions  on  interlocu- 
tory applications,  that  if  the  court  thinks  there  is  a  great 
probability  of  the  plaintiff's  succeeding  upon  the  hearing 
of  the  action,  or  if  the  balance  of  couTenienoe  is 
strongly  in  favour  of  granting  the  injunction,  then  the 
court  would  be  right  in  granting  a  temporary  injunction 
until  the  case  could  be  fully  heard  and  decided  on  the 
hearing. 

The  next  observation  that  I  desire  to  make  is  this :  I 
agree  with  Mr.  Everitt  that  the  railway,  and  the  rights 
of  the  railway,  are  the  creatures  of  the  Act  of  Parliament. 
A  railway  company  is  not  in  the  same  position  as  regards 
its  rights  as  an  ordinary  purchaser  in  fee  simple.  I  am 
bound  therefore  to  look  entirely  to  the  Act  of  Parliament 
to  see  what  are  the  rights  as  between  the  company  and 
the  defendant,  who  is  sought  to  be  restrained  by  this 
motion. 

The  question  relates  to  certain  mineral  property  lying 
more  or  less  on  or  near  the  surface  of  the  land.  The 
company  have  constructed  three  lines  of  railway,  which 
make  a  triangle,  and  within  that  triangle  is  enclosed  a 
considerable  piece  of  land,  I  know  net  the  size  of  it. 
The  company,  when  they  made  their  lines  of  railway, 
did  not  purchase  the  minerals  under  the  land  on  which 
they  constructed  them,  and  Mr.  Miles,  the  defendant,  is, 
ftt  the  present  moment,  the  owner  of  the  minerals  lying 
in  this  triangular  piece  of  land  within  the  railway  linetf, 
and  of  the  minerals  lying  under  them,  and  of  some 
mineral  ground  lying  adjacent  to  the  railway.  With 
regard  to  the  mineral  property  lying  adjacent  to  the 
railway,  but  outside  the  triangle,  there  is  ample  access 
to  that,  as  is  admitted,  by  a  public  road. 

Section  77  of  the  Railways  Glauses  Act  states  most 
positively  that  the  ordinary  conveyance  to  the  railway 
company  does  not  include  the  minerals  under  the 
property.  That  is  a  clause  which  undoubtedly  is  put 
in  more  or  less  for  the  protection  of  the  railway 
company.  It  enables  the  railway  company  not  to 
to  expend  their  money  in  purchasing  the  minerals  if  at 
the  time  when  they  make  the  purchase  there  is  little 
probability  of  the  minerals  being  worked.  It,  therefore, 
puts  ofl  the  evil  day  of  reckoning  for  the  company  until 
such  time  as  the  owner  of  minerals  under  the  railway 
desires  to  work  those  minerals.  The  moment  the  owner 
in  whom  the  minerals  remain  desires  to  work  the 
mfaierals  under  the  railway,  he  is  to  give  thirty  days' 
notice  to  the  company,  and  the  company  is  then  either 
to  purchase  the  minerals  lying  under  the  railway,  and,  if 
that  is  not  sufSdent  for  their  protection,  the  minerals 
lying  within  forty  yards  of  the  railway  ;  or,  if  the  com- 
pany are  so  minded,  they  may  neglect  the  notice,  and  not 
purchase.  But  in  the  latter  case  the  owner  is  remitted 
to  all  his  rights  with  regard  to  those  minerals.  He  is  at 
liberty  then  to  work  the  minerals  as  he  pleases,  and  in 
the  late  case,  which  has  been  cited  to  me,  before  Eay,  J. 
— Midland  Railway  Co,  v.  Haunehtoood  Brick  and  Tile 
Oo. — the  owner  had  done  that.  He  had  given  notice  to 
the  company  to  purchase  the  clay  which  really  and  truly 
formed  the  suhsiratum  of  the  railway,  and  the  coospany 
had  declined  to  take  any  action  upon  that  neftioe.  The 
owner  thereupon  proceeded  in  effect  to  dig  up  the  rail- 


way.   At  any  rate,  he  dug  up  the  minerals  in  siMb 
manner  as  to  let  down  therailway^  and  the  court  daeiAl 
that  he  had  the  right  to  do  that.     For  these  two  eveali 
therefore,  the  Act  has  provided.     The  Act  baa  eaaUii 
the  company  to  purchase  ^the  minerals  ;  it  has  deoiiil 
what  the  owner's  rights  are  if  the  company  dediaell 
purchase  the  minerals.    But  there  is  a  third  cose    wMMj 
to  my  mind,  is  the  present  case'— for  which,  aa  I  readtti 
Act  of  Parliament,  it  has  also  provided.     The  taitmi 
might  have  been  made  across  mineral  property,  and  H 
owner  of  that  property  from  which  so  much  o)  ttie 
was  purchased  as  was  wanted  for  the  raUway  at  thefl 
might  have  had  mineral  property  on  both  sides  of 
line  when  constructed  ;  and  it  occurred  to  the 
who  drew  the  Bill,  which  afterwards  became  the  Rafli 
Glauses  Consolidation  Act,   that,    under  those 
stanceS|  if  the  owner  of  the  minerals  at  any  future 
desired  to  work  the  minerals,  and  the  company  gaf» 
notice  to  purchase  so  much  of    the   minerals 
necessary  for  the  support  of  the    railway,  the 
might  be  that  the   railway  company   would  tlMt 
effect  make  a  barrier  across  the    property   se[ 
one    portion   of    the    mineral   property   of   the 
from    the    other,    and    in    that    case    the    on||^ 
of  access  for  the  owner  to  obtain  the  minerals 
desired  to  work  from  the  one  side  to  the  other 
either  over  the  railway  or  under  the  railway.     To 
him  to  go  over  the  railway  would  be,  in  effect,  to 
that  which  the  Legislature  had  thongbt  would  be ' 
fioial^namely,  the  existence  of  the   railway  com] 
because   it  is  plain,  to  my  mind,    that  the  oomj 
could  not  exist  with  safety  to  the  public  if  the  mi 
owner,   on  one   side,    was  allowed    to    be    pei 
carting  minerals  across  the  railwny  from  the  other 
The  injury  done  to  the  railway  would  be  so 
and    so  great    that  it  would    stop    the    whole 
of    the    line.      Therefore,    the    liegislature, 
of   protecting  the  rights  of    the  owner  of  the 
desirous     also    of     protecting    the    railway,    pro^ 
that,  in  that  event,  the  mineral  owner  should  be  ift 
liberty  to  make  all  passages  that  were  necessary  xadtt 
the  railway,  without  doing  injury  to   the  railwsyi  ts 
enable  him  to  work  the  minerals  on  one  side  tnm  (to 
other  &ide.    That  is,  to  my  mind,  the  meaning  of  ttet 
80eh  section  of  this  Act.    The  heading  of  the  whole 
section    is    this— *<  And  with    respect    to  mfnef  lying  ^ 
under  or  near  the  railway.*'     That   seems  to  mo  to*  , 
include  mines    that  lie    at    a    greater  distance  tbaa 
forty  yards.     It  then   gives  power  to  purchaae  mil*  J 
under  the  railway  and  witbia  forty  yards,  and  then  Ml* . 
this — "  If  the  working  of  any  such   mines  under  tf*  ^ 
railway    or   works,    or    within    the   above  -  mentioofift  ^ 
distance  therefrom,  be  prevented,  as  aforesaid,  by  ressoa 
of  apprehended  injury  to  the  railway."     I  read  that  to 
mean  this—**  that,  if  the  workiug  of  any  mines  near  to 
.the  railway  company,  so  far  as  they  lie  under  the  ran- 
way  works,  or  within  forty   yards,    be  prevented  V^ 
reason  of  the  company  purchasing  those  mioeraU,  V 
shall  be  lawful  for  the  owners  whose  mines  shall  extenj 
so  as  to  lie  on  both  sides  of  the  railway  to  cat  and  m^ 
such  and  so  many  airways,  headways,  gratings,  or  waWJ 
levels  through    the    mines,   measures,   or   slratat   v» 
working  whereof  shall  be  so  prevented  "—that  Wi  » 
necessary,  through  the  whole  forty  yards— "  as  may  o* 
requisite  to  enable  them  to  ventilate,  drain,  and  wor^ 
their  said  mines,"    Then  it  prescribes  the  d»ffl«"?^ 
of  the  headways  and  gateways,  and  adds-**  Nor  shaU  »• 
same  be  cut  or  laid  upon  any  part  of  the  ^^^^^ 
works,  or  so  far  as  to  injure  the  same  or  to  impede  hw 
passage  thereon."  ,.^ 

It  seems  to  me,  therefore,  that  the  Act  itself  pro^«» 
r  what  is  to  be  done  when  the  company  have  eer 


i 


for  ' 


the  mines  of  any  mineral  owner  near  the  '^^^^.^^'^k^ 
instead  of  giving  him  the  right  which  ie  now  clii^f"  JJ 
this  defendant  of  going  across  the  railway  0Ay^ 
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tV^iftlSbertVlDgDVidertbe  rafiwaj,  and  in  gdog 

L  tbft  itBmy  701  nut  work  in  nich  a  mami«r  m 

te   Vn^un  fte  zBQway  or   impodo   the    paasage 

^     Tim  Mfclan  81  provides    for   the  extra 

to  vhU  tie  owner  may  be  put  bj  reaaon 

_  I  Mug  nqBDcd  to  work  his  mines  in  this  way  ; 

Lifc  es^a  thft  "the  oompanj  shall  from  time  to  time 

to  fte  oiMT  of  my  inch  mines  extending  so  as  to 

«n  Ml  ada  of  the  railway  all  snoh  additional 

isilJoMiM  shall  be  inenrred  by  snoh  owner, 

,  sr  sppier  by  reason  of  the  sereranoe  of  the 

'  jntK  neb  mioes  by  the  railway,  or  of  the 

I  wikiBg  of  rach  mines  being  interrupted  as 

;  ii,  by  tiie  company's  barrier  which  it 

-*«  Iqr  lesson  of  the  same  being  worked  in 

and  imder  snch  restrictions  as  not  to 

t  or  iDJoie  the  rsflway."    Now,  in  the  present 

)  plan  now  banded  ap  to  me  shows  distinctly 

^  Jfilnii  the  owner  of  mineral  property  lying  on 

I  of  the  nolway.    On  one  side  he  works  without 

rfs  liie  nOwsy  st  all.    The  railway  company,  by 

.  given  him  notice    to    purchase  the   minerals 

t  railway,  have  erected  a  barrier  between  one 

I  Ua  property  and  the  other  part  of  his  property. 

I  to  me  that  the  80th  section  provides  for  what 

^iMdons  in  that  case — ^namely,  it  gives  him  power 

underneath  the  railway,  but  not  over 

t  sod  it  gives  him  a  right  to  be  compensated 

^lOM  to  which  he  may  be  put,  and  any  losses 

L  he  Bsy  ioeur  by  reason  of  his  working  in  that 

IsftoB^  M,  but  Mr.  Everitt  urged  very  strongly 

i  IBS  tts^  iossmuch  as  in   this  case  the  mineral 

\  he  dedres  to  work— gypsum,  or  clay,  or  something 

"i  sort— lies  on  the  surface,  it  will  not  be  possible 

fa  ts  work  that — ^it  practically  is  an  injunction 

I  would  mtiain  him  from  working  that.    But  that 

Mstifla  ako  providea  that,  in  case  by  reason  of 

I  them  be  any  of  the  minerals  which  he 

k  set,  sad  wfaieh  he  ia  cut  oil  from,  so  that  he 

t  git  tbcm,  the  company  are  to  compensate  him 

Bhasofthsnvinenls. 

Ittfak,  oadsr  then  circnmstances,  that  the  company  are 

'|ftlB  Mji^g  that  Ur,  Miles  has  no  right  to  trespass  upon 

loOway— beesase  a  treapaaa  I  consider  it  to  be — or  to 

*^ !  oadsr  the  nservation  of  the  minerals  any  title  to 

the  minenls  serosa  the  railway.    He  has  ample 

given  him,  aocording  to  this   Act,  either    of 

i  the  fflinemls  at  a  greater  expense,  which  the 

win  have  to  compensate   him  for,  or,  if  he 

tget  themhierala  at  all,  then  he  will  be  entitled  to 

the  railway   company,   and    to    claim 

iftcB  the  value  of  the  minerals  which  he  cannot 


[  Xhe  isjBaetion   must 


be    granted  restraining    the 
on   the   aurface   of   the 


,  BtaU^  MaHgM,  ^  BmXe;  Gedge,  Kirhy, 
lltHdt,  tor Berridft  S  MUtB,  UioMter. 


^IDiT.  (VtOiew  and  A.  L.  Smith,  JJ.)        Deo.  1. 
Caizlbt  v.  XiOttvdbs.  (a.) 

^*^-Frii«cr  acquitted  ^'Ooodi  purehand  with 
^yy— Cfasm  0/  proHcuior  for  the  goods — 
^«"»«!f  jKamer  to  recover  them. 

^  J^t  hd  Men  money  of  the  defendant  and 
^^F^^^hjfJUm/or  to  doing,  hut  woe  acquitfed 
^^^'^^trwmd.  Theplaintifhadpremouelyto 
gfjgp^tw  (oneerted  the  money  into  good:     The$e 

M  iZefMrMbyfir  BHnaroif  Baxbb,  Barrister-at-Law. 


were  in  the  houee  of  the  proeecutor,  and  detained  hy 
him  OS  6etti^  the  proeeede  of  the  money  stolen  from  him^ 
The  plaintiff  brought  an  action  in  the  ooun^  court  for 
the  return  ofeome  of  the  goode,  and  for  damages  for  tJie 
contfereion  of  others  of  them. 

Bdd,  that  the  county  court  judge  was  right  in  giving 
Judgment  for  the  defendant. 

This  waa  the  argument  on  a  rule  for  leave  to  enter 
Judgment  in  the  action  for  the  plaintifP,  or  for  a  new 
trial. 

Hie  defendant  was  an  innkeeper.  The  plaintifC  was 
barmaid  in  his  employ,  and  was  accused  by  the  defend- 
ant of  robbing  the  till.  She  confessed  her  guilt  to  him 
on  a  promise  from  him  not  to  prosecute,  but,  the 
matter  becoming  public,  the  plaintiff  was  tried  at  the 
quarter  sessions.  She  was,  however,  acquitted,  because 
it  was  held  that  her  confession  of  her  guilt  was,  under 
the  above  drcumstanoes,  inadmissible  in  evidence. 

When  the  plaintiil  was  arrested,  she  had,  in  the 
house  of  the  defendant,  property  (clothes  and  jewellery) 
of  some  value.  This  the  defendant  refused  to  allow  the 
plainUif  (when  she  was  released  from  custody)  to 
remove,  on  the  ground  that  it  had  been  purchased  by 
her  out  of  the  money  stolen  from  his  till.  The 
plaintiff  sued  the  defendant  in  the  county  court 
of  Oheehire  for  the  return  of  certain  'articles  (naming 
them)  of  the  value  of  £13  lis.  6d.,  and  for  damages 
for  his  having  converted  to  his  own  use  a  pass-book 
relating  to  her  deposits  (£1  Ss.)  at  the  Poet  Oi&ce 
Savings  Bank.  It  was  shown,  at  the  hearing,  that  she 
had  admitted  stealing  from  the  till  from  the  time  she 
came  to  the  defendant's  house,  and  that  the  property  so 
detained  must  have  been  bought  by  her  with  the  stolen 
money.  The  county  court  judge  gave  judgment  for 
the  defendant,  with  costs,  but  gave  leave  to  the  plaintiff 
to  appeal.    The  plaintiff  having  obtained  a  rule  nisi^ 

MeKdloTf  for  the  defendant,  showed  cause. 

Cock,  in  support  of  the  rule.— The  defendant  has  no 
title  to  the  goods.  There  is  no  evidence  that  the 
goods  were  bought  with  the  money  stolen  from  his  till* 
Stolen  money  may  doubtless  be  followed,  but  not  if  it 
be  converted.  [A.  L.  Smith,  J. — If  a  thief  steals  a 
sovereign  from  me,  and  then  changes  it  into  two  half- 
sovereigns,  cannot  I  daim  them  P]  No.  [A.  L.  Smith, 
J. — I  think  you  are  wrong.].* 

Mathew,  J. — We  are  of  opinion  that  there  is  evid- 
ence that  the  property  detained  by  the  defendant  was 
purchased  with  the  money  stolen  from  the  till  of  the 
defendant,  and,  further,  that  the  county  court  judge 
was  right  in  holding  that,  under  such  circumstancee, 
the  defendant  was  entitled  to  judgment. 

A.  L.  Smith,  J.,  concurred. 

Rtde  discharged,  with  costs. 

Solicitors  for  the  appellant.  Brown  A  Ainsworth, 
Stockport,  Cheshire. 

Solicitors  for  the  reepondent,  Munton  dt  Morris,  for 
Brooks,  Hyde,  Oheshire. 

— ^—  ..        ■■«I»»I11W        I         I 

*  NoTB  BT  Bbpobtbr. — lu  B,  V.  BankaU^  1  Leigh  & 
Cave  Or.  Cas.  376),  Willes,  J.,  said  **  the  property  of  a 
prindpal  intrusted  by  him  to  his  factor,  for  any  special 
purpose,  bdongs  to  the  principal,  notvrithstanding  any 
change  which  that  property  may  have  undergone  in 
point  of  form,  so  long  as  such  property  is  capable  of 
being  identified,  and  distinguished  from  all  other  prop- 
erty. If  I  give  a  man  money  to  buy  a  horse  for  me,  and 
he  buys  a  cow  for  himself  with  it,  the  oow  is  mine." 
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Gibbons  v,  Hxoxson  &  Sons. — Gbostbnor  v.  Gbostsnob. 


HiosOov 


Q.  B.  I)It.  (Haddleston,  B.,  ft  Oare,  J.)  Not.  25. 

Gibbons  v.  'Eickbok  &  Sons,  (a.) 

Bm  of  Bale — Apparent  pcaseBtirm'^Re^Mration^BiUi 
of  Sale  Ad,  1878  (41  db  42  VicL  c.  31),  u.  4,  8. 

The  plaintiff,  having  purchased  from  an  execution 
dehtor  his  business  and  stoch'^in'trade,  retained  the 
vendor  in  his  service  as  a  silesman  at  weekly  wages,  hut 
sent  notice  of  the  change  of  ownership  to  the  defendants, 
the  execution  creditors,  as  well  as  to  the  vendor* s 
customers,  advertised  it  three  times  in  the  newspapers, 
and  changed  the  name  over  the  door  of  the  shop,  TAa 
deed  of  assignment  by  the  vendor  to  the  plaintiff  of  the 
business,  <S:c,,  was  not  registered  as  a  bill  of  sale. 

Meld,  that  the  goods  were  not  in  the  '*  apparent 
possession  "  of  the  vendor  within  the  meaning  of  the 
Bills  of  Sale  Act,  1878,  and  that,  therefore,  tJie  deed  of 
cusignment  did  not  require  registration. 

Motion  hj  waj  of  appeal  from  the  conntf  oonrt 
holden  at  Ipswich,  before  his  Honoar  Sir  F.  Boxbnrgh. 

This  was  an  ioterpleader  issue,  oommenoed  in  the  High 
Court,  and  removed  to  the  county  court,  under  the 
Judicature  Act,  1884,  s.  17.  The  facta  were  as 
follows: — The  plaintiff,  in  March  1885,  purchased 
from  one  Harrison,  the  execution  debtor,  his  business 
as  a  boot  manufacturer,  which  he  carried  on  in 
Ipswich,  paying  £150  for  the  stock-in-trade,  fixtures,  and 
goodwill.  There  was  a  bill  of  sale  on  the  goods  at  the  time 
for  £48  5s.  9d.,  which  the  plaintifC  paid  off.  On  the  4th 
of  March,  the  plaintiff  took  possession  *  of  everything  in 
the  shop,  and  had  ever  since  carried  on  the  business 
as  Harrison  &  Co.,  Harrison  being  employed  as  a 
salesman  by  the  plaintiff  at  weekly  wages.  There  was 
a  deed  of  assignment,  dated  4th  of  March,  1885,  by  Harri- 
son to  the  plaintiff  of  the  shop,  stock,  goodwill,  ftc,  bnt 
it  was  not  registered  as  a  bill  of  sale.  The  plaintiff  sent 
out  circulars  to  Harrison's  customers  and  others, 
giving  them  notice  that  Harrison  had  parted  with  the 
business  to  him,  and  advertised  it  three  times  in  the 
newspapers.  He  also  wrote  to  the  defendants  to  explain 
how  matters  stood,  and  from  time  to  time  sent  them 
orders  for  goods,  which  the  defendants  duly  executed. 
On  the  29th  of  May,  the  goods  in  the  shop  were  taken 
possession  of  by  the  sheriff  of  Suffolk,  under  a  writ  of 
fi.  fa,,  at  the  suit  of  Hickson  ft  Oo.,  the  defendants, 
against  Harrison,  and  this  interpleader  issue  was  ordered 
to  decide  whether  the  plaintiff  or  defendants  were  en- 
titled to  the  goods.  There  was  no  dispute  as  to  the 
bona  fides  of  the  transaction  between  Harrison  and  the 
plaintiff,  and  the  county  court  Judge  directed  the  Jury  to 
find  for  the  plaintiff,  on  the  ground  that  the  evidence  given 
of  possession  by  the  plaintiff  was  sufficient  to  take  the 
case  out  of  the  Bills  of  Sale  Act. 

A  rule  nisi  having  been  obtained  on  the  ground  of 
misdirection  by  the  county  court  judge, 

Poystr  showed  cause.  —  Piekard  t.  Marriage,  24 
W.  B.  886, 1  Ex.  D.  364,  is  distinguishable:  Ooughw, 
Evward,  11  W.  B.  702,  2  H.  ft  0.  1. 

Burleigh  Muir^  in  support  of  the  rule,  cited  Piekard 
T.  Marriage,  and  Edwards  T.  Edwards^  24  W.  B. 
201,  713,  2  Oh.  D.  291. 

HuDDLBSTON,  B.— lu  this  oasc  the  rule  must  be 
discharged.  It  is  clear  that  the  goods  in  question  were 
aold  bond  fide  by  Harrison  to  Gibbons,  and  the  transac- 
tion was  cariied  out  by  a  deed  of  assignment,  which 
provided  that  Harrison  should  remain  as  manager  of  the 
shop — that  is,  as  a  servant  of  the  defendant.  Now,  this 
being  a  transfer  of  personal  chattels,  comes  within  the 
definition  of  a  "  bill  of  sale  "  contained  in  the  BUls  of 

(a.)  Beported  by  John  Blackburn,  E^q.,  Barrister-at- 
Law. 


Sale  Act,  1878,  s.  4,  and,  therefore,  ought  primA 
to  have  been  registered  under  section  8  of  thesami 
But  it  is  contended  on  behalf  of  tbe  plaintiff  thi 
goods  in  question  were  not  in  the  *'  apparent  poi 
of  Harrison  at  the  time  of  the  execution,  and, 
sequently,  the  deed  of  assignment  is  exempted  fra| 
operation  of  the  statute.  Let  ua  examine  the  facts, 
plaintiff  took  possession  of  everything  in  tbe  shop, 
round  with  an  inventory  to  check  the  articles  in  tto 
took  this  deed  of  assignment  from  Harrison,  whom 
tained  in  the  shop,  but  only  as  his  paid  servant.  Haeh 
the  name  over  the  shop  from  Harrison  to  Harrison 
he  sent  circulars  to  all  Harrison's  customers,  and 
besides,  telling  them  that  the  bnainesa  had  ok 
hands.  Not  content  with  this,  he  advertised  " 
three  times  in  the  newspapers,  and,  flaally, 
letter  to  the  defendants  themselves  on  the 
which  they  answered.  I  think  that,  with  these 
before  him,  the  county  court  Judge  was  jnstUI 
directing  the  jury  that  there  was  evidence  ofsj 
knowledge  of  the  change  of  ownership  of  the 
As  to  the  case  of  Piekard  v.  Marriage^  there  n 
the  change  of  ownership  was  not  given  to  the  pi 
here.  In  Qough  v.  Everard,  which  was  s  case  ul 
old  Bills  of  Sale  Act  (the  interpretation  olause  of 
17  ft  18  Vict.  c.  36,  s.  7,  is  in  identical  terms  wl 
of  the  Act  now  in  force,  as  far  as  regards  the  mfl 
of  the  phrase  "apparent  possession"),  Bramwfll 
says : — "  I  construe  this  clause  to  mean  that  tbsj 
shall  be  deemed  to  be  in  the  '  apparent  possesiifl 
the  vendor  as  long  as  they  are  on  premises  oooapi 
him,  if  nothing  more  has  been  done  than  the 
formal  taking  possession ;  but  that  where,  as  ii 
present  case,  far  more  than  mere  formal  possssslo 
been  taken,  the  clause  does  not  apply."  In  this 
also,  I  am  of  opinion  that  *'  far  more  than  mere  f< 
possession  has  been  taken,'*  and  that,  therefor^ 
county  court  judge  was  right,  and  this  appeal  ma 
dismissed. 

Cavb,  J. — I  am  entirely  of  the  same  opinion. 

Rule  discharged. 

Solicitors  for  the  plaintiff,  Bhodes  A  Son,  for  C^ 
Sons,  db  Rouse,  Ipswich. 

Solicitor  for  the  defendants,  S.  Chapman. 


Prob.  Biv.  ft  Adm.  Biv.  \  .       i,  jgof. 

Divorce.  j  ^'    '        ■ 

Geosvenoe  V,  Geostenor.  (tf.) 

Dissolution  suit — Petitioner  and  re»pondent  bcthfl 

guilty  of  adultery— Discrtiion — PetUion  dismissi 

In  a  husband's  suit  for  dissolution  the  wife's  add 
was  proved,  and  the  husba^td  confeseed  to  an  afi 
adultery  in  the  year  1874,  which  he  alleged  M 
committed  under  the  influence  of  liquor,  and  whtw 
been  condoned  by  the  wife^ 

The  court,  on  the  authority  o/ Morgan  ».  Morgsa 
Porter,  17  W.  R,  688,  L.  R.  I  P.  A  M.  644,  dttm 
the  petition. 

This  was  a  husband's  suit  for  dissolatioo,  tlie  tsf^ 
which  will  be  found  stated  with  sufficient  f ulnert  »  ^ 
judgment. 

Aug.  i^Crump,  Q.C.,  and  Edward  Turner,  tvy>» 
petitioner. 

Pritchard,  for  the  respondent. 

The     following     cases    were     citedj^;:^!!gj!!!l>^ 

(a,)  Beported  by  W.  Lbtcbstbr,  Esq.,  Bsrri«te' 
Law. 
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HigbOocxt. 


GbOSTSIVOR  v.  GBOtTKTOB. — ^BxOKSRTON  V«  WlLKtB. 


OOORT  OF  ApPBAL. 


dntd^n^f  8  Cut  M;    SeHar  t.  Sdfar.  8  W.  B.  6, 

18  L.   J.  P.  ft  IL  99 ;  Collint  t.   CUlihs,  33  W.  B. 

1*10,  9  P.  B.  ni;  Ccnradi  ▼.  Conradi,   16  W.  B. 

ytt3,  L.  B.  ]  P.  ftlL  614  ;  Xolour  ▼.  J7.Ar/«  Prodor, 
V^B^l^fmS;  Morgem  T.  Morgan  and  Porter.  17  W. 
]L$a8,US.l  P. ft  M.  644;  IPGord  t.  ilf*Cbr(f,  SS 
W.B.6H44L  J.P.D.&A.38;  FiOm  ?.  ^u2«fl  afu2 
IVmrwr,  19  W.  B.  860,  L.  R.  S  P.  ft  M.  S69  ;  ^/««  t. 
Bo^SlW.IL573,8P.D.98. 

Cur.  a<7v.  vuZf. 

lk&— Bon,  J. — ^The  peHtionor  in  tbit  sait  prays 
tVslNvw  Inn  the  retpondent  on  tbe  ground  of  her 
iPi^f  vftk  tbeeo-reapendent,  alleged  to  haTe  been 
'on  diven  ooeatfons  daring  tbe  yeanf  1882  aud 
Ae  reqxmdeiit^  bj  bcr  answer,  denied  the  acts  of 
diarged,and  eet  npeoonter-ohaigetof  adultery 
to  tete  been  eoomitted  by  the  petitioner  in  tbe 
1174  tad  188i.  The  oaae  oame  on  for  trial  before 
and  a  eomraon  Jnry,  and,  after  hearing  evidenee 
ndcib  the  Jnry  fonnd  that  the  respondent  had 
gailtf  of  adultery  with  the  oo- respondent,  and  that 
'  of  adultery  had  been  oommitted  by  the  petitioner 
thsjfsr  1874.  The  petitioner,  in  fact,  admitted 
hi  1874,  whieh  he  swore  was  a  solitary 
kitted  when  he  waa  the  worse  for  drink, 
had  been  long  sinee  oondoned  by  the 
The  qneation  as  to  what  elTect  the  has. 
MHaj  onghtto  have  upon  my  decision  waa 
WloisBeon  asabseqaent  day.  It  seems  clear 
As  Actof  Fisriiament,  nnder  each  dreamstancer, 
^tUssotrt  with  power  to  grant  or  refuse  a  decree 
'MatioB  of  the  marriage  at  its  discreUoo.  Were 
Ml  cethdy  to  my  own  de?ices  as  to  the  mode  in 
jWlihooMexsrelaethia  discretion,  I  should  enter- 
*^  8|^fs  doubt  on  the  subject,  notwithstanding  an 
not  to  TUit  too  asTorely  the  offence  of  the 
OMBittsd  ao  long  ago,  and  condoned.  It  is 
^^  Ktiithont  reason,  that  there  are  authorities 
ted&a  ietasuaation.  I  have  read  and  considered 
°y  nthoritiM,  «nd  have  come  to  tbe  conclusion 
^  ^  Mgbt  to  follow  the  decisions  in  the  cases  of 
*»»«?.  Ifofjaa  and  Porter  and  M'Cord  t.  M'Cord, 
P«»«ifi  wendedded,  the  one  by  Lord  Penzance, 
»•  otter  br  tb  ftvaident  of  this  dirision.    Both  those 


wc^jodgei  deal  with  the  manner  in  which  the  dis- 
*^  ^^  is  question  should  be  exercised ;  and  they 
^  potot  oat  the  danger  of  this  court  assamlDg  a  right 
•gnstor  vithbold  adiroroe  on  the  mere  footing  of 
2*peUtiooer'0  adaltery  being,  nnder  all  the  circum* 
^'^nore  or  less  pardonable  or  capable  of  excuse. 
'"^J^gmeat  hi  M'Cord  t.  M*Cord,  the  President 
T^'"^^^  I  vers  to  yield  to  the  arguments  addressed 
;  rJI^  ^b  ea»e  in  extonaation  of  the  petitioner's 
JSjwsr,  I  ihoald  giro  rise  to  the  mischief  of  which 
wPttimce expreaaed  his  fear  in  Morgan  ?.  Morgan, 
^JhoaldheaetiDg  on  the  loose  and  unfettered  discretion 
JWA  be  properlj  denounce,  and  not  upon  any  defloite 
yy*  vhich  would  serre  as  a  guide  in  other  cases.'" 
^^lordi  were  used  in  a  case  in  which,  as  here,  the 
7^^  the  hatband  had  been  condoned  by  the  wife. 
1^^^  applicable  to  the  case  now  before  me,  and 
^l^^^^ediae  to  grant  a  decree.    The  petition  will 

**«»«  for  the  petitioner,  Bitcliff. 
^oiSr  '^'  ^^  respondent,  Kennedy,    Hughes,  A 


Court  of  fliyyul; 

From  Oban.  DIt.  Not.  16, 17 ;  Deo.  1. 

BXCKE&TON    9.   WaLKEB.   (a.) 

Mortgage-^ Receipt  indoreed  for  sum  larger  than  advance 
—  Assignment  for  fvU  amount  "^Equities  bttween 
mortgagor  and  assignee  for  valiu. 

Mortgagors  of  an  equUalle  interest  fwcuted  a 
mortgage  deed,  signing  an  indorsed  receipt  for 
the  full  sum  secured  by  the  deed,  and  left  it  in 
the  Mcrlgogte*s  possession.  A  smalltr  sum  only 
was,  in  fact,  advanced  to  them.  The  mortgagee, 
shortly  after  the  date  of  the  mortgage  and  before  the 
time  fixed  for  payment  of  the  mortgage  debt  had  arrived^ 
assigned  fAe  mortgage  to  the  defendant  in  consideration 
of  the  full  amount  expressed  to  be  thereby  secured,  which 
was  paid  to  him  by  tJie  defendant.  The  defendant 
made  no  inquiry  of  the  mortgagors  as  to  the  state  of 
the  mortgage  debt,  nor  had  he  any  notice  of  the  sum 
actually  advanced  to  them.  The  mortgagors  claimed  to 
redeem  on  payment  only  of  the  sum  they  had  actually 
received. 

Hdd  {affirming  Vie  decision  of  Bacon,  Y.O.),  that 
there  had  leen  no  negligence  on  the  part  of  the  defendant 
in  not  making  inquiry  of  the  mortgagors ;  that  there  had 
been  negligence  on  their  part  in  parting  with  the  deed  to 
the  mortgagic  with  the  receipt  thereon  for  the  full 
amount ;  and  that  the  defendant  was  entitled  to  stand  as 
mortgagee  for  the  full  amount  he  had  paid  for  the 
assignment  to  him  of  the  mortgage. 

Appeal  from  a  decision  of  Bacon,  Y.O. 

In  1879  a  snm  of  £975  New  Three  per  Oent.  Annuities 
was  standing  in  the  name  of  a  trustee  under  the  will  of  a 
Mrs.  Gtonlston  apon  trust  for  the  plaintiff,  Mrs,  Bickerfon, 
for  life,  with  remainders  in  equal  shares  to  her  three 
children,  of  whom  the  co-plaintiff,  her  daughter,  was 
one. 

By  an  indenture,  dated  the  8th  of  February,  1879,  the 
plaintiffs  assigned  to  the  defendant  Batos  their  interests 
in  these  annuities  to  secure  a  sum  of  £250,  and  interest 
at  seren  per  cent.,  payable  on  the  8th  of  August,  1879. 
Ou  this  mortgage  there  was  indorsed  the  usual  receipt 
for  £250,  which  was  signed  by  both  plaintiff«.  Tbls  mort- 
gage was  effected  through  H.  Astley,  the  solicitor  acting 
for  the  plaintiffs,  and  they  alleged  that  sums  s mounting 
to  £91  17s.  6d.,  and.  no  more,  were  paid  to  them  in 
respect  of  the  £250 ;  and,  although  in  the  opinion  of  the 
court  the  CTidenoe  adduced  by  the  plaintiffa  ou  this 
point  was  far  from  satisfactory,  the  court  held  that,  as 
against  Bates,  the  plaintiffn  had  estoblished  this. 

On  the  nth  of  March,  1879,  the  defendant  Bates 
assigued  this  mortgage  security  to  the  defendant  Hunter. 
The  plaintiffs  originally  alleged  that  no  consideration 
was  giren  by  Hunter,  but  on  the  appeal  they  did  not 
dispute  that  he  had  paid  the  full  consideration  of  £250 
for  the  assignment,  and  that  he  took  the  assigumeut 
without  actual  notice  of  any  equity  subsisting  between 
the  plaintiffs  and  Bates  except  the  equity  of  redsmptiou 
according  to  the  form  of  the  mortgage  deed. 

Tbe  plaintiffa'  claim  was  to  redeem  the  mortgaged 
premises  on  payment  of  the  sum  of  £91  178.  6d.  only, 
with  interest,  but  Bacon,  Y.C,  directed  an  account  to  be 
taken  of  what  was  doe  to  the  defendant  Hunter  upon 
the  footing  of  £250  baring  been  adranced  to  the 
plaibtiff«»,  with  consequential  relief. 

The  plaintiffs  appealed. 

Seward  Brioe,  for  the  appellants. — An  assignee  of  a 

(a.)  Reported  by  H.-  F.  Ambdroz,  Esq.,  Barrester-at- 
Law. 
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GouBT  07  Appeal. 


BioKBBTON  V.  Walker. 


CeuRT  OP  Appeal. 


mortgage  is  boand  bj  all  equities  existing  between  the 
mortgagor  and  his  assignor.  It  is  the  duty  of  an  assignee 
to  m^e  inquiries  of  the  mortgagor  as  to  the  state  of 
the  mortgage  debt :  Matthews  ▼.  WdLwyn^  4  Yes.  118 ; 
Williams  t.  Sorrtl,  Ibid.  389  i  Norruh  t.  Manhdll,  5 
Madd.  475.  [Frt»  L.J.— Those  oases  relate  to  trans- 
actions between  mortgagor  and  mortgagee  subsequent 
to  the  date  of  the  mortgage,  which  could  only  be 
ascertained  by  inquiry  from  the  mortgagor.  But 
here  the  amount  of  the  odvance  appears  from  the 
deed  itself.  Bowbn,  L.J. — ^Is  not  the  mortgagor,  by 
parting  with  the  deed  with  the  indorsed  receipt,  estopped 
from  disputing  its  accuracy  as  against  a  bond  fide  trans- 
feree ?  His  lordship  referred  to  Goodwin  ▼.  Bobarts,  24 
W.  R.  987,  1  App.  Gas.  476.]  No  ;  for  a  mortgage  is 
no^  a  negotiable  security.  We  are  entitled  to  redeem  on 
repayment  of  the  amount  actually  adranced  to  us. 

He  also  referred  to  In  re  AthencBum  Life  Aesuranee 
Society,  7  W.  R.  300,  3  De  G.  &  J.  660 ;  Parker  t. 
Clarke,  9  W.  R.  877,  30  Beav.  54;  Bolt  v.  WhiU,  31 
Beav.  620,  11  W.  R.  Ob.  Dig.  5;  In  re  Agra  and 
Masierman^B  Bank,  15  W.  R.  414,  L.  R.  2  Oh.  391 ;  and 
In  re  Natal  Invtetment  Co,,  16  W.  R.  637,  L.  R.  3  Oh. 
355. 

Millar,  Q,C.,  and  Laing,  for  the  respondents. — The 
assignee  took  for  valuable  consideration  and  without 
notice  of  any  equities  outside  the  terms  of  the  deed. 
There  was  nothing  to  pnt  him  on  inquiry. 

They  referred  to  White  y.  Wakefield,  7  Sim.  401 ; 
Weet  T.  Jonea,  1  Sim.  N.  S.  205 ;  Bice  v.  Bice,  2  W.  R. 
139,  2  Drew.  73  ;  and  Hunter  t.  WaUere,  20  W.  R.  218, 
L.  R.  7  Oh.  75. 


Seward  Br  ice  replied. 


Cur.  adv.  vult. 


Dec.  1.— Sir  Jambs  Hakwen.— I  have  had  the  advantage 
of  reading  the  judgment  which  Fry^  L.J.,  has  prepared  in 
this  case,  in  which  I  quite  concur.   • 

Fey,  L. J.,  delivered  the  following  written  judgment, 
in  which,  after  stating  the  facts,  he  went  on  to  say  :— 
The  plaintiffs  contend  that,  inasmuch  as  the  assignment 
of  their  interests  in  the  legacy  was  ^he  asbignment  of  a 
cho9t  in  action,  the  defendant  Hui\ter  is  now  liable  to 
all  the  equities  which  the  plaintiffs ,  had  at  the  date  nf 
of  the  assignment  against  his  assignor,  Bales.  This  the 
defendant  Hunter  denies. 

As  the  legal  interest  in  the  legacy  was,  and  is,  vested 
in  the  trustees  of  Mrs.  Goulston's  will,  it  U  evident 
that  the  interests,  both  of  the  jdaintiJGEs  and  of  the 
defendant  Hunter,  are  equitable  interests  oulj,  and  the 
real  question  for  our  decision  is  th^  relative  merits  of 
these  two  persons  having  adverser  equitable  interests. 
If  the  merits  of  the  one  are  greater  than  those  of  the 
other,  the  court  will  give  the  priority  to  the  greater 
merits;  if,  and  only  if,  the  merits  are  equal,  it  will 
give  the  priority  of  riglit  to  the  one  who  is  prior  in 
period  of  time. 

The  plaintiffs  executed  a  deed  which  recited  that  they 
h  id  receifed  the  whole  sum  of  £250,  and  which  stipu- 
lated that  their  right  of  redemption  should  be  on 
pajment  of  the  snm  of  £250  and  interest.  They  signed 
a  receipt  on  the  back  of  the  deed  stating  that  they  had 
received  this  sum  of  £250 ;  and  they  permitted  Bates,  or 
Astley  who  was  acting  with  or  for  him,  to  have  posses- 
sion of  the  deed  containing  these  false  statements. 
That  the  plaintiffs  were,  in  a  moral  point  of  view, 
excusable  for  these  acts  is  beyond  doubt ;  and  that  they 
were  deceived  by  those  whom  they  trusted,  and,  as  such, 
are  the  objects  of  sympathy,  is  equally  clear ;  but  they 
were  inexact  and  carelesf,  and  placed  in  the  hands  of 
Bates  or  Astley  the  means  of  deceiving  other  persons, 
and  these  are,  in  the  view  of  a  ooart  of  equity,  demerits. 
Waa  Hunter  guilty  of  negligence  or  want  of  care  in 


his  part  of  the  transaction  P  He  must,  on  the  eviden 
before  us,  be  taken  to  have  advanced  his  money  ont 
faith  of  the  production  of  the  mortgage  doal  and  reeaij 
signed  by  the  plaintiffs,  and  if  the  assignment  by  t 
plaintiilB  had  been,  not  a  mortgage,  but  an  absoli 
conveyance,  it  wonld,  we  think,  have  been  dear  tfa 
there  would  have  been  no  negUgenoe  whatever  on  t 
part  of  the  defendant  Hnnter  in  not  inqatriog 
the  plaintiffs  as  to  their  rights  or  claims.  B«k 
has  been  argued  before  us  that  there  is  a  wide  dtfleroa 
in  this  respect  between  a  mortgage  or  an  absolate  oo 
veyance,  because  it  is  said,  and  sedd  truly,  that  in  i 
ordinary  course  of  business  a  prudent  assignee  of 
mortgage,  before  paying  his  money,  requires  either  t 
concurrence  of  the  mortgagor  in  the  aaaignmenti  or  ssi 
information  from  him  as  to  the  etate  of  aooounts  I 
tween  mortgagor  and  mortgagee.  The  reason  of  H 
course  of  conduct  is,  howevur,  in  our  opinion,  toj| 
found  in  the  fact  that  an  assignee  of  a  mort^i^i 
affected  by  all  transactions  which  may  have  takes  p|^ 
between  mortgagor  and  mortgagee  aubaequentlytstt 
mortgage,  and  the  assignee  is  bound  to  give  cradiM 
all  moneys  received  by  his  assignor  before  he  has  ^ 
notice  of  the  assignment  to  the  mortgagor.  Bat  kMi 
present  case  the  .assignment  was  made  Tery  soosgAl^ 
the  execution  of  the  mortgage,  and  before  the  tittii; 
payment  had  arrived,  so  that,  whilst  it  was  poMiHMk 
was  not  probable  that  any  payment  wonld  havstafj 
made,  Aither  of  principal  or  interest;  and  we  sni 
opinion  that  if  an  assignee  is  willing  to  take  the  dAm 
any  payment  having  been  made  at  the  date  oi  tt( 
mortgage,  he  is  not  guilty  of  careleesnees  or  negligfl^l 
if,  in  the  absenoe  of  any  circumstances  to  arome  m* 
picion,  he  relies  on  the  solemn  assurance  under  tbehni 
and  seal  of  the  mortgagor  as  to  the  real  bargain  csnlti 
into  effect  by  the  mortgage  deed,  upon  the  posseseionflC 
that  deed  by  the  mortgagee,  and  upon  the  reesipt  f« 
the  full  amount  of  the  mortgage- money  under  the  haai 
of  the  mortgagor. 

The  presence  of  a  receipt  indorsed  upon  a  deed  for  the 
.  full  amount  of  the  consideration-money  has^waye  bett 
considered  a  highly  important  circumstance.  Xlte 
importance  attached  to  this  circumstance  seems  at  M 
sight  a  little  remarkable  when  it  is  remembered  that  tte 
deed  almost  always  contains  a  receipt,  and  often  areleeie, 
under  the  hand  and  seal  of  the  parties  entitled  to  the 
money.  But  there  are  circumstances  which  eeeia  to 
justify  its  importance.  A  deed  may  be  delivered  u  *^ 
escrow,  bat  there  is  no  reason  for  giving  a  reoeipt  ti!> 
the  money  is  actually  received,  unless  it  be  to  enAble  the 
person  taking  the  receipt  to  produce  faith  by  it  A  deed 
is  not  always,  perhaps  rarely,  understood  by  the  psrtitf 
to  it,  but  a  receipt  is  an  instrument  level  with  ^he  ordintfT 
intelligence  of  men  or  women  who  transact  business  i& 
this  country,  and  which  he  who  runs  may  read  and 
understand. 

Oar  decision  follows,  as  will  be  obvious  to  tboee  who 
are  familiar  with  this  branch  of  law,  the  general  luf^ 
laid  down  by  Kindersley,  V.C.,  in  Bice  v.  i<K». 
For  the  solution  of  the  particular  question  which  du< 
tinguishes  this  case  from  that— viz.,  whether  tiiere  2«i 
for  this  purpose  any  difference  between  a  mortgage  ftod 
an  absolute  conveyance— we  have  not  been  aided  of 
any  authority  cited  to  us  at  the  bar.  ^ 

For  the  reasons  already  given,  we  dismiss  this  apps*** 
with  costs.  I  have  authority  to  add  that  Bowen,  U-» 
concurs  in  this  judgment. 

Appeal  diemiseed^ 

Solicitor  for  the  appellants,  O.  Twyn'im. 

SoUcitors  for  the  respondents,  Walker  Jt  Utv^^ 
Walker. 
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Gona  01  kn^a. 


Ik  KB  MuTUAi.  Aid  Pbbmanbmt  Bbnbfit  Bvildino  Sooutt. 


Court  ov  Appbal. 


f  xom  CbiiLDii.  Aag.  6, 7. 

2n  re  lUcnrAiAiD  FEEMAiTEirT  Benefit  BiriLDtsro 

SOCIETT. 

Ex  parte  AirsoN.  (a.) 

^rnldhfwikbf^Winding  up-^Frioriiy-^Depimtora — 
Bmmngpowen^S  A  7  WiU.  4,  «.  82. 

B§fjitUftt  Jmtlding  aocitiy,  formed  under  6  <fe  7 

ITflZ.  4,L^t  U  wot  declared  that  tJie  eoeiety  wa% 

j         criiHW  "/or  tAe  purpose  of  raieiny,   by  monthly 

I         $tk9^i&m  and  depoiits  on  loans^  a  fund  to  make 

J         tmimum  fo  mtmben  of  the  value  of  their  iJiares"  to 

t         ^mdk  iien  to  trtet  or  purcTuue  hotuee  to  he  mortgaged 

ft         M^S»  todfij/  far  the  purpose  of  securing  the  payments 

M        ^maephei  ^  tk  ruki  of  the  society.     The  2ith  rule 

K      mmmdedMtU  dirtctors  should  meet  at  certain  times 

^M    '    y^  ^^  puTfOU  of  conducting  the  Ivsinns  of  the 

^^     Wfti^r  By  rule  80,  at  the  end  of  every  five  years  a 

M    ^jPBBVo/  cc&ntnt  of  the  affairs  of  t?ie  society  was  to  he 

■     CPy.'V^'  '^^'"^  ^  9^^^^  receipts  and  expenditure  and 

M    'MUBUiet,  md  if  in  taking  the  accounts  there  appeared 

;  4tt^  hi  a  defidenty  of  tnomie,  by  which  the  society  might 

,4ltf  presented  from  meeting  its  anticipated  expenditure 

•'^ssdUM^  the  amount  of  such  deficiency  should  he 

'tqmBif  uffortumtd  btf  the  directors  htfween  the  investing 

vaj^onwjffy  fnonfteri,  and  he  paid  forthwith  hy  such 

HK^MferpurterlyiMtalnunts  as  the  directors  should 

^Wt  ikal  ly  rtdes  1  and  24  the  directors  were 
^spsmftd  to  borrow  money  from  persons  other  than 
^^knofihe  eompany ;  that  rule  80  was  not  nXtth 
yBss,  hU  that  if  it  were^  rule  1  would  not  thereby  be 
^aievikiiiins;  oiuf,  lastly t  that  the  lenders  of  money 
tb  the  toeietjf  wen  entitled  in  the  winding  up  of  the 
9oeitiy  to  primly  over  the  members  of  the  society, 

Ju^pmt  of  Kay,   J.  (reported  38   W.  B,  575,  29 
CkDAi^affinned. 

Appeti  from  thd  jadgment  of  Kay,  J.,  on  adjoamed 
^MMMtrepoitod  33  W.  R.  575.  29  Ob.  D.  182). 

The  loiiBflM  was  taken  out,  by  direction  of  the 
eUef  eZezk,  by  G.  Aneon,  W.  L.  Ross,  and  0.  Head, 
who  were  depotitotB  or  debenture-holders  of  the  aboTe 
totktf,  sod  hsd  been  ordered  to  represent  all  members 
flf  the  ssme  daas,  asking  that  it  might  be  declared  that 
iQ  the  appUeanta  were  creditors  of  the  eociety  and 
cBttled  to  he  paid  out  of  the  assets  in  priority  to  the 
JMlnad,  vitfadrawal,  inTesting,  and  borrowing  members 
of  radi  sodety,  and  that  K  Lakeman  and  W.  H. 
Bsdadl  might  be  appointed  to  represent  the  realized 
nivittdiBwal  memliers  of  the  society. 

D»  ndety  was  established  in  1865,  with  roles 
vUdi  weie  dnlj  oertlfled  pursuant  to  the  statute, 
6i7WIIL4,  e.  32.  It  was  never  incorporated  under 
Of  Bnfldfaig  Sodetiee  Acts  of  1874  and  1875.  The 
ibini  were  £120  or  £60  advanced,  and  were  divisible 
iito  lix  parti.  The  sabecription  was  10s.  per  calendar 
■B>&  for  thirteen  yean  snd  eleven  months ;  entrance 
fciili*6d.pcr  share.  The  head  of^oe  of  the  society 
iMiaBriatcd*  The  sode^waa  ordered  to  be  wound 
vphtemuy,  1882. 

Oatheeth  of  September,  1865,  at  a  dbeotore^  meet- 

*|^ft  i»  resolved  that  the  directors  might  receive 

^2^  of  money  in  debentnies  in  sums  of  not  lees 

^^flO  >t  £5  per  cent,  per  annum,  if  with  three 

■j*'hif  Kittee  of  witiidrawal,  or  at  £4  10s.  per  cent. 

^^days*  notice  of  withdrawal.    The  directors 

^][*|yW  aoeastomed  to  receive  loans  from  persons 

Z??** acmbers,  gifing  to  each  a  certifloate  in  a 

{"T*  ^  stating  the  amount  of  the  loan,  the  in- 

*"«VnAf|is  Wngth  of  notiee  required  for  repayment. 

^^  "Mm  efidenee  as  to  the  mode  in  which  the 


M  %iM  by  O.  A.  iHMD^  Aq.,  Biinirtw«at-Law. 


loans  had  been  applied.    The  question  was  whether  such 
loans  were  sanctioned  by  the  rules  of  the  society. 

The  only  rule  relied  upon  as  giving  such  a  power  ot 
borrowing  was  the  first,  which  was  as  follows :— "  Name 
and  objects.— 1.  The  society  shall  be  called  the  Mutual 
Aid  Permanent  Building  Society,  and  is  established  for 
the  purpose  of  raising,  by  monthly  subscriptions  and 
deposits  on  loans,  a  fund  to  make  advances  to  members 
of  the  value  of  their  shares,  to  enable  them  to  erect  or 
purchase  one  or  more  house  or  houses,  or  other  freehold, 
copyhold,  or  leasehold  estate,  or  on  security  of  the 
like  property,  to  be  mortgaged  to  the  society  for  the 
purpose  of  securing  the  monthly  repayments  and  other 
payments  prescribed  by  the  rules  of  the  society  for  the 
time  belog." 

The  rules  contained  no  provision  as  to  payment 
of  interest,  as  to  efidenee  of  the  loan«  or  as  to  repay- 
ment or  security. 

Rule  4  was  headed,  "  Share  Subscriptions,"  and  pro- 
vided as  follows  : — "  The  subscription  for  eaoh  share  shall 
be  10s.  per  calendar  month,  £3  per  half-year  (less  6d. 
discount),  or  £6  per  annum  (less  28.  6d.  discount), 
payable  in  advance.  Members  shall  be  allowed  to  pay 
up  in  one  sum  for  any  number  of  shares  or  parts  of  a 
share,  according  to  Table  I.  annexed  to  these  rules.'* 
Table  I.  provided  a  certain  rate  of  payment  varying 
according  to  the  period  at  which  the  advance  was  made, 
being,  in  all  cases,  somewhat  less  than  the  member 
would  have  to  pay  if  he  made  his  payments  by  monthly 
subscriptions  oC  10s. 

Rule  7  related  to  flues,  and  was  to  the  following 
effect: — ''The  fines  for  non-payment  of  the  monthly 
subscriptions  and  advance  repayments  shall  be  as 
follows : — For  the  first  month  per  share,  sixpence  ;  for 
the  second  and  every  succeeding  month  per  share,  one 
shilling.  When  the  fines  on  a  share  on  which  no  advance 
has  been  made  amount  to  ten  shillings  and  sixpence, 
then  the  value  of  the  share  at  the  time  of  the  last 
default  (exolusive  of  the  fines)  shall  be  considered  as  a 
loan  of  that  amount  from  the  defaulter  to  the  society  at 
four  pounds  per  oent.  per  annum,  payable  (less  the  finei) 
at  any  time  after  one  calendar  month's  notice  in  writing 
from  such  defaulter;  and  when  the  amount  o(  the 
share  i^  turned  into  a  loan  as  aforesaid,  the  defnulter 
shall  cease  to  be  a  member  of  the  society." 

By  rule  24,  the  directors  were  to  meet  on  oertaia 
specified  days  **  for  the  purpose  of  conducting  the  buiineie 
of  the  society." 

Rule  80  was  as  follows  :— >"  At  the  end  of  every  five 
years  (and  oftener  if  necessary)  a  general  account  of 
the  affairs  of  the  society  shall  be  prepared,  showing  the 
gross  receipts  and  expenditure  and  liabilities ;  and  the 
surplus  profits,  after  providing  for  all  liabilitiee,  shall  be 
appropriated  by  the  directors  at  a  special  meethig 
between  the  investing  and  borrowing  members,  by  way 
of  bonus  in  equitable  proportions.  •  .  .  If,  on  taking 
the  accounts,  there  appears  to  be  a  defloieiioy  of  income^ 
by  which  the  society  may  be  prevented  from  meeting 
its  anticipated  expenditure  and  liabilities,  the  amount  oS 
such  defloienpy  shall  be  equitably  and  equally  appor- 
tioned by  the  directors  between  the  inveeting  anA 
borrowing  membexe,  and  be  paid  fonSiwith  by  aaeh 
montiily  or  quarterly  instalments  as  the  directors  shall 
determine ;  and  any  member  making  default  in  payment 
shall  incur  the  same  fines  as  for  an  equal  amount  of 
subscription  or  payment  in  arrear,  as  the  case  may  be. 
Any  member  having  made  the  full  payment  or  repayw 
ment  on  his  shares,  as  specified  in  the  tables  annexed  to  the 
rules,  shall  rem^n  in  the  society  until  he  has  made  all 
such  additional  payments  or  repayments  as  the  direotoM 
have  prescribed,  and  if  he  has  mortgaged  any  property 
to  the  society  for  an  advance  on  his  shares,  such  property 
shall  not  be  redeemed  or  redeemable  until  s«ek 
additional  subscriptions  shall  have  been  paid,  unless  tlie 
dlieetoi*  shnll  otherwiet  osder.     In  the  oMe  o€  aft 
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unadvanced  member,  the  directors  shall  ba?6  power,  on 
bin  application,  to  dedact  the  gfoss  amonnt  of  bis  pro- 
portion of  loss  fiom  the  amomit  pajable  to  him  or  on 
mitHdrawal." 

Kay,  J.,  held  tbst  a  power  to  borrow  was  suiflciently 
expressed,  and  that  depositors  thereunder  were  entitled 
to  rank  as  oatside  creditors  in  the  winding  op  in  priority 
to  the  members  of  all  classes,  inolnding  those  who  gare 
notice  of  withdrawal  before  the  commencement  of  the 
winding  up  (aee  report.  S3  W.  R.  575,  29  Oh.  D.  182). 

The  members  appealed. 

Pearson,  Q,0,,  and  Sttvurd  Briee,  for  the  appellants. 

CozenS'Hardy,  Q.C,  and  Aihton  Cross,  for  the  de- 
positors, were  not  called  upon. 

Uaslings,  Q.C,  and  Groiveaar  Woods^  for  the  liqui- 
dator. 

The  arguments  appear  in  the  judgments. 

Lord  EsHsn,  M.K.— We  hare  to  decide  whether  rule  1 
gaye  the  directors  of  this  society  power  to  borrow  money, 
and  whether,  assuming  rule  80  to  be  ulird  vires,  it  is  so 
connected  with  rule  1  as  to  make  that  also  uUrd  vires. 
It  was  contended  that  the  words  ** deposits  on  loans*'  in 
rule  1  do  not  giro  power  to  borrow  from  persons  who 
are  not  members  of  the  society,  and  that  they  only 
apply  to  payments  by  members  in  adTance  on  their 
shares.  To  support  that  argument  it  must  be  shown 
that  the  words  can  only  apply  to  such  advances.  But 
the  rule  says  that  **  the  society  is  established  for  the 
pnrpOBe  of  raising  by  monthly  subscriptions  and  deposits 
on  loans  '* ;  and  it  does  not,  therefore,  seem  to  me  that 
the  words  can  be  limited  in  the  manner  contended 
for,  but  that  they  must  include  borrowing  bj  way  of 
loan.  It  was  argued  that  rule  80  enables  the  directors 
to  pledge  the  credit  of  each  member  of  the  society  for 
the  debts  of  the  society,  so  that  each  member  would 
become  personally  liable  to  the  lenders  of  the  money ; 
but  I  do  not  think  that  the  rule  enables  the  directors  to 
do  anything  of  the  kind,  and  they  haTO  not  attempted  to 
do  it.  But,  assuming  the  directors  to  have  the  power.  It 
is  argued  that  rule  80  is  ultra  vires  and  would  make 
mle  1  tUird  vires.  But  I  do  not  think  that  the  two 
rules  are  so  necessarily  connected  that  one  must  fall  with 
the  other.  Bule  80  might  be  rejected  and  rule  1  be  left 
standing.  I  am,  therefore,  of  opinion  that  the  judg- 
ment must  be  affirmed. 

BowBiTt  L.J. — ^I  am  of  the  same  opinion*  Bule  1 
confers  a  power  to  borrow,  beoaose  it  states  that  one  of 
the  objects  of  the  sodety  is  to  raise  a  fund  **  by  monthly 
aabacriptions  and  depodts  on  loans."  The  powers  of 
the  directors  are  to  be  gathered  from  the  rules  and  the 
general  scope  of  the  rules.  Bule  24  states  that  the 
direotors  are  to  meet  for  the  purpose  of  conducting  the 
bosiaess  of  the  sodety.  Part  of  that  bosliiees  is  to 
laise  money  by  loans.  It  follows,  thareforst  that  the 
direoton  must  haTe  the  power  of  raising  money. 

The  question  as  to  what  is  the  limitation  of  the  power 
of  sndh  a  sodety  as  this  to  borrow  was  disonseed  in 
Murray  r.  SeoU,  S3  W.  B.  173,  9  App.  Gas.  619,  where 
it  was  pdnted  out  that  the  only  limitation  to  be  implied 
la  that  necessary  limitation  which  is  derired  from  the 
fact  that  a  building  sodety  and  its  purposes  and  powers 
are  created  by  statute.  Therefore,  the  powers  must  not 
be  so  exeroised  as  to  render  the  society  a  diiferent  thing 
from  a  building  sodety  formed  for  the  purposes  and  In 
the  manner  defined  by  the  Act.  It  was  said  by  Lord 
Sdbome:  **The  power  cannot  be  so  exeidsed  as  to 
make  the  sodety  a  thing  different  from  a  benefit  build- 
ing sodety  formed  for  the  pnrpoees  and  in  the  manner 
defined  by  the  Act.  It  might  hare  that  effect  if  the 
inle  authorized  borrowing,  or  the  nse  of  money  bor- 
jiowed,  for  purposes  other  than  those  of  a  benefit  build- 


ing sodety  as  so  defined,  or  if  it  enabled  the  truitsM  o 
directors  to  pledge  the  credit  of  the  indiYidual  msabei 
of  the  sodety  without  limit  in  a  manner  inconsistent  di 
the  limitation  of  the  ralue  and  amonnt  of  the  shsM 
and  subscriptions  by  which  the  common  stock  or  fund « 
the  society  was  to  be  raised  as  preaoribed  by  the  Ast.* 
In  either  of  those  oases  there  would  be  something  It 
consistent  with  thst  which  muat  be  inferred  from  II 
nature  of  the  society  to  be  the  limitation  of  the  pon 
of  borrowing.  In  the  present  oaae,  where  do  yoo  Mn 
anything  to  make  the  power  to  borrow  uUri  tins 
There  is  nothing,  unless  it  can  be  extracted  from  rnlsf 
to  show  that  it  is  like  either  of  the  illustrations  girai  I 
Lord  Selbome,  or  to  show  anything  inconsistent  i 
the  Act.  Bale  80  has  nothing  to  do  with  the  1 
ing  power,  nor  does  it  in  any  way  prescribe  tbs  wiy| 
which  the  members  are  to  oontribute  inter  setov 
making  good  the  defidenoy  of  the  income  of  the  i 
in  order  to  satisfy  its  liabilities.  Eren  if  an 
creditor  oonld  enforce  contributions  from  membeni 
rule  80,  the  persons  who  lent  their  money  did  not  I 
it  on  the  faith  of  any  unlimited  liability  of  the  i 

Far,  L.J.«->I  am  of  the  same  opinion.  As  to  t 
question,  in  my  judgment^  there  can  be  no  doolf  I 
the  rules  oonfer  a  power  to  borrow.  The  othtf 
struction  of  rule  1  which  has  been  suggested  is  sol 
that  it  cannot  preralL  I  think,  also,  that  rule  li| 
quires  the  directors  to  carry  into  effect  all  the  ] 
of  the  sodety,  and  confers  on  them  all  the  poweit  i 
the  sodety  itsdf  possesses.  The  question,  then,! 
whether  the  power  to  borrow  is  iuTalid  by  resaosj 
its  so  altering  the  nature  of  the  society  as  to  mskil 
something  different  from  a  benefit  building  socidf  i 
defined  by  the  Act.  I  cannot  see  anything  of  the  1 ' 
I  think  that  role  80  creates  nothing  mors  tbanalisT 
of  the  members  inter  se  to  contribute  to  the  assets. 
it  goes  further  than  that»  it  is  uUrd  v^ei|batitM| 
not  affect  the  power  to  borrow. 

Appeal  diirM$$ed» 

Solidtors,  ^[teeehley,  Mum/ard,  <ft  Land(m,  for  /• 
Miller,  Bristol;  IF.  Oampion  Smith,  for  C.  A.  P^ftrt, 
Bristol ;  BMm,  BMins,  Buti^  ^  Co. 


From  Q.  B.  Dlf .  Ang.  h  <^« 

Lows  r.  Fox.  («.) 
Lutudic^Order  fur  reception^Statemeni  o/parUcdsrt 
— lOifr  17  VieL  c.  96,  s.  l-^Order  for  dischargt^ 
8  <ft  9  Vid.  c  100,  s.  li-^Married  woman^Morr^ 
ITomen's  Property  Act,  1882  (45  db  46  Vid.  c  l^lT 
Cause  of  adion  during  coverture  and  prior  to  1889- 
BiatiUe  of  Limitatiims  (21  Jae.  I),  ss.  3,  7. 
Bysectianlof  16  dt  17  VieL  c  M,  the datmedrf 
particulars  required  to  he  given  with  an  order  fsrW 
ree^tion  of  atunatic  is  made  part  of  the  order, swy 
the  language  of  thedatement  is  su€h  <^<«^^f^^^ 
man  can  understand  it,  the  datemcAt  is  in  aicorde^ 
with  the  itatuie.  ,_ 

Where  a  person,  at  whose  requed  a  patient  m« JJJ 
placed  in  a  private  {unalte  asylum,  duly  gives  an  etmr 
under  8  A  9  r»c<.  c  100,  s.  72, /or  the  dischairpoj^ 
patient,  thoee  in  charge  of  the  aeylum  have  ne  ^''^Jj^S 
but  mud  discharge  the  patient  ae  soon  as  it  is  f^^^^ 
pradicahle  to  do  so,  having  regard  to  the  circuvtae^m 
of  the  case.  .^  - 

The  Married  Women's  PropeHy  Ad,  I8M,  ^JJJ 
married  woman  the  right  to  sue  alone  without  spj 
compelled  to  Join  her  husband;  therefore,  a  umua^J^ 

(«.)  Eeportcd  by  a  A.  FaaiBD.  Bsq.,  Bsnislcr^^^' 
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c«t  married  ^fieii  Co,  and  at  ih€  Um€  o/.  the  com' 
mt»cemen\  ^f  ikt  Ad  en  Januaty  1,  1888,  hteamt  at 
ftot  tim«  *^  diiooteri"  wtlAm  ii^  meaning  of  stetion  7 
o/  2V  Jat,  1,  e.  It.  Therefore  9iuh  a  married  vfoman 
eoBik  •«€  /or  8 Mm  reipecf  o^  which  the  cau$a  of  aeiion 
oecrvcd  iwwf  amiefe  and  more  than  four  yeara 

'btfore  Jnftfyl  1883,  provided  that  the  action  tua$ 

Ir^mgkt  wAk/w  yeare  after  thai  date, 

J«d(y«ifd/6rov«  and  Denmao,  J  J.,  reversed^ 

Afpetlrf  tke  defendant  from  the  judgment  of  Grove 
aai  Oiian,  JJ.,  ordering  a  new  trial. 

Jhe  adkB  vu  by  a  married  woman,  tning  in  ber 
osft  aaae,  to  reooTer  £1,000  damagea  for  trespass 
4  Uh  iopriionment.  The  writ  of  snmmons  was 
■ri  OB  X17  6^  1884.  The  defendant  and  his  father 
■I  tbe  joint  lieeDiees  of  a  prirate  lunatic  asylum,  of 
M  tbs  defendant  was  the  manager.  On  September 
,  iS70,  the  plaintiif  was  admitted  into  the  asylum 
Ivsa  Older  ligned  bj  her  husband,  and  oertiflcates 
%m>  medical  men,  and  waa  detained  there  until 
7f  1871.  It  was  admitted  that  the  order  and 
I  were  in  das  form,  but  it  was  objected  by  the 
iatifl  that  the  itatement  of  partionlars  acoompany. 
;  ths  order  did  not  comply  with  the  requirements  of 
^17  Vict.  c.  96.  The  objections  were  to  certain 
flBBvns  to  qaeatjoos  10  the  statement.  To  the  ques- 
tka^  "  Wketier  first  attack  P  "  the  husband  answered, 
"Ar  lie  last  twenty  years  has  suffered  from  what  is 
fanadijitena."  To  the  question,  "When  and  where 
^nitndj  onder  care  and  treatment  ?  '*  he  answered, 
"Jkriag  iboie  twenty  years  has  been  oonstautly  under 
tniteeot"  The  husband  subsequently  amended  tbe 
hd  SBirer  by  adding  the  words  "  for  hysteria."  On 
/Bmia7iO,1871,  the  husband  received  a  letter  from 
ttt  lantej  Commissioners  suggesting  that  the  plaintiff 
liMKiId  be  difcharged.  On  the  same  day  he  sent  tbe 
ktter  to  the  defendant,  and  wrote  to  him  : — "  After  the 
nmsiliiioiMn'  letter  I  suppose  that  I  must  consent  to 
llia.Love'adisdiargey  and  beg  you  will  carry  out  their 
nigu&n  sa  aoon  as  you  may  think  it  advisable."  The 
pUotiif  waa  aot  diaobarged  until  February  4,  1871 . 

it  tbe  tiial  before  Pollock,  fi.,  and  a  special  jury,  the 
JeuKd  jadge  held  that  the  order  and  statement  were 
iBseeordsace  with  the  provisions  of  8  &  9  Yict.  c.  100  } 
that  tbe  letter  of  the  husband  was  not  an  ordior  for  the 
pbinttire  disebarge  within  the  meaning  of  section  72  of 
that  Act;  that  the  acts  complained  of  were  done  pur- 
nut  to  8  «  9  Yict.  c.  100,  and  16  &  17  Vict.  c.  96; 
ttat  there  was  no  evMenoe  of  malice  to  go  to  the  jury ; 
asd  that  tbe  plaintiff  waa  barred  by  8  &  9  Vict.  c.  100, 
i-105.  He  therefore  directed  verdict  and  judgment  for 
ttadsfefidsnt. 

GroTe  and  Day,  JJ.,  having  ordered  a  new  trial,  the 
defoMlaat  appealed. 

E,  CMe,  Q.C.^  and  E.  0,  B.  Lane,  for  the  appellant. 

ThfUiiniijfin  ptreon, 

Ths  argomente  appear  sufficiently  from  the   Judg- 


The  following  cases  were  cited  for  tbe  appellant : — 
hrt  ShiUUie'jrth,  9  Q.  B.  651 ;  The  Queen  v.  Pinder, 
I»Ti(?r(e»twod,24L.  J.Q.  B.  148,  3  W.  R.  Dig.  184  ; 
Wdi«T..VMi,32  W.  B.828. 

Cur.  ctdvm  vult. 

^H'^-The  following  judgments  were  delivered  : — 

^Bno,  M.R.— I  will,  in  the  first  instanoe, 
j^V^  ^  ths  second  point  urged  for  tbe  defendant. 
]^**>«|ied  that  the  plaintiff  was  not  in  a  position 
»  ne  It  aO,  because  this  action  was  too  late,  and  that 
H  the  dite  when  the  writ  of  summons  was  issued  the 
ttaie  of  lotion  waa  barred  by  lapse  of  time.     It  waa 


urged  that  under  the  old  law  a  married  woman  might 
bring  an  action  for  a  bodily  injury  without  joining:  her 
husband,  that  she  could  be  defeated  only  by  a  pl«*a  in 
abatement,  and  that  her  inability  to  obtain  judgment, 
if  a  plea  of  abatement  was  pleaded,  was  not  cqnivnleut 
to  a  total  disability  to  sue;  and  that  the  plaintiff  is  not 
"discovert"  within  the  meaning  9f  the  Htntute  of 
Limitations,  and,  therefore,  cannot  maintain  the  action, 
more  than  four  years  having  elipsed  since  her  dften- 
tioo.  But,  in  my  opinion,  the  Married  Women's 
Property  Act,  1882,  was  intended  to  confer  upou  a 
married  woman  tbe  right  to  sue  alone  without  being 
compelled  to  join  her  husband,  and  the  present  plain- 
tiff eonld  not  have  brought  this  action  in  ber  own  name 
until  the  1st  of  January,  1883,  and,  therefore,  the  action 
is  in  time. 

The  main  point  argued  was  whether  tbe  order  for  the 
detention  of  the  plaintiff  signed  by  her  husband  was  in 
due  form.  It  was  said  that  the  order  was  one  thing  and 
the  statement  of  particulars  anotUer,  and  that  if  the 
order  was  in  due  form,  it  was  not  material  thnt  the 
statement  was  not  in  due  form.  But  tbe  statement  is 
part  of  the  order  itself,  and  the  question  is  wheUinr  tbe 
statement  is  sufficiently  accurate — that  is,  whether  it  is 
substantially  accurate.  We  have  to  consider  bow  far 
the  doonment  signed  by  the  husband  is  in  conformity 
with  the  statutory  form.  The  question  ma«t  be 
whether,  taking  the  language  in  its  ordinary  sense  in 
the  circumstances  in  which  it  was  used,  it  is  subs  tan* 
tially  accurate  so  that  no  ordinary  person  could  mis- 
take its  meaning.  There  is  a  difficulty  as  to  this 
statement,  which  arises  from  the  toa  great  scrapulous- 
ness  of  the  husband.  Tbe  first  question  i#,  **  Wlietber 
first  attack  f  "  That  is,  whether  tbe  attack  of  lunacy, 
which  is  alleged  to  be  the  cause  of  tbe  order,  is  the 
first  attack.  One  answer  might  be,  '*  No,  not  the  first 
attack."  Another  answer  might  be,  *'Yes,  the  first 
attack."  Now  the  answer  given  here  is  neither  "  Yes  " 
nor  *'No.'*  It  is,  ''For  the  last  twenty  years  has 
suffered  from  what  is  termed  hysteria."  Now  that 
answer  must,  I  think,  be  read  with  the  answer  to  a 
subsequent  part  of  the  form:  ''When  and  where 
previously  under  care  and  treatment  P  "  The  answer  is, 
"Daring  the  period  of  twenty  years  has  been  con- 
stantly nnder  treatment."  Taking  into  account  the 
fact  that  it  is  not  alleged  that  the  plaintiff  ever 
had  been  absolutely  a  lanatic  at  all,  if,  indeed,  she 
waa  on  the  occasion  when  this  order  was  made,  tha 
ordinary  meaning  of  those  answers  read  together  is, 
*'  Yes,  it  is  the  first  attack,  although  for  tbe  last  twenty 
years  Abe  has  been  subject  to  what  is  termed  hysteria." 
As  to  the  question,  *'  When  and  where  previouely  under 
caie  and  treatment?"  if  the  answer  to  the  former 
question  had  been  that  it  was  not  the  first  attack,  (hen 
there  would  have  arisen  upon  this,  "  When  and  where 
previously  nnder  care  and  treatment  f  "  It  was  urged  that 
the  answer  is  not  sufficient,  because  it  sayr,  '*  During  this 
period  of  twenty  years  has  been  constantly  under  *  treat- 
ment ' ;  "  and  it  was  said  for  the  defendant  that,  nlthough 
the  plaintiff  had  been  nnder  '*  treatment,"  she  might 
not  have  been  nnder  "  care,"  and  that  unless  she  has 
been  under  both  care  and  treatment,  there  was  no 
occasion  to  answer  that  queetion  more  particularly  than 
it  has  been.  But  the  truth  is,  that  the  question  as  to 
what  would  be  the  proper  answer  to  that  inquiry  is  not 
material,  because  if  we  once  come  to  the  conclusion  that 
the  answer  to  the  question,  "  Whether  this  is  tbe  first 
attack?"  is  "  Yes,"  then,  *' When  and  where  previously 
nnder  care  and  treatment  ?  "  is  an  immaterial  matter,  I 
will  venture  to  say  that  any  person  filling  up  that  par- 
ticular, '*  When  and  where  previously  under  care  and 
treatment?**  where  tbe  patient  has  been  a  lunatic, 
should  answer  according  to  the  accurate  truth.  Suppose 
that  a  person  has  bad  attacks,  illusionS|  or  delusions, 
which  may  be  deemed  to  be  insanity,  but  has  been 
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treated  at  home  and  has  noTer  been  put  under  what 
would  be  called  *'  care  " ;  in  my  opinion,  the  proper 
answer  would  be  to  say  that  be  or  she  has  been  so 
treated  bj  medical  men  (giving  the  names),  but  that  he 
or  she  has  not  been  put  under  any  peouliar  care  and  has 
been  kept  at  home.  Construing  this  statement  in  this 
manner,  it  follows  that  it  is  substantially  correct  within 
the  form  giren  by  the  Act  of  Parliament.  Therefore, 
the  order  including  the  statement  is  right  within  the 
meaning  of  the  Act. 

Then  it  was  argued  for  tho  plaintiff  that  a  letter 
written  by  the  husband  was  an  order  for  the  lady's 
release,  and  that  8  &  9  Vict.  o.  100,  s.  72,  says  that 
where  the  person  at  whose  request  a  patient  was  put  into 
a  private  lunatic  asylum  gives  an  order  that  the  patient 
should  be  released,  he  must  be  released  forthwith,  or  he 
will  otherwise  have  a  cause  of  action.  Now,  in  my 
opinion  that  contention  is  good,  if  that  which  was 
written  was  an  order  for  her  release.  I  think  that  the 
duty  of  those  who  have  charge  of  a  private  lunatic 
asylum,  if  they  get  a  proper  order  to  release  a  patient, 
is  to  release  the  patient  forthwith,  not  cruelly 
or  against  his  objection — for  instance,  on  a  wet  or 
inclement  night,  or  to  send  her  out  without  any  means 
of  getting  forward,  at  a  late  hour  of  the  night,  but  when 
any  reasonable  man  would  say  without  any  hesitation,  **  He 
or  she  shall  go  as  soon  as  ,po6sible«"  But  upon  a 
careful  consideration  of  the  letter  in  question,  I  think 
the  husband  flinched  from  taking  the  responsibility  of 
giving  an  order  to  discharge  her,  and  attempted  to 
throw  that  responsibility  upon  the  keeper  of  the  asylum, 
and  that  his  letter  to  the  keeper  of  the  asylum  was  not 
an  order  to  discharge  the  plaintifC,  but  a  request  to  him 
to  consider  whether  she  ought  to  be  discharged.  That 
is  not  an  order.  Therefore  there  was  no  order  by  the 
husband  for  her  release.  In  those  circumstances  the 
order  to  confine  her  in  a  lunatic  asylum  being  in  due 
form  and  according  to  the  Act  of  Parliament,  there  was 
no  cause  of  action  in  respect  of  the  original  confinement, 
and,  inasmuch  as  the  husband  gave  no  order  .for  her 
release,  there  was  no  cause  of  action  in  respect  of  her 
being  detained  after  the  order  for  her  release.  T  have 
therefore  come  to  the  conclusion  that  the  direction  of 
Pollock,  B.,  to  the  Jury  was  right,  and  that  his  Judg- 
ment  must  be  restored,  and  that  the  judgment  of  the 
Divisional  Court  must  be  reversed.        » 

BowBN,  L.J. — The  first  point  taken  was,  that  the 
cause  of  action  which  had  vested  in  the  wife  had  been 
barred  by  the  Statute  of  Limitations  (21  Jao.  1,  o.  16), 
and  that  therefore  tho  wife  could  not  sue.  Now  section 
3  of  that  Act  makes  four  years  the  limit  beyond  which 
actions  of  trespass,  imprisonment,  assault  or  batteiy, 
shall  not  be  brought ;  but  by  section  7,  it  releases  from 
this  fetter  persons  who  are  under  coverture  or  under 
certain  other  disabilities,  which  are  included  In  that 
section.  Therefore,  if  a  married  woman  is  the  subject 
of  the  wrong,  she  has  four  years  from  the  date  of  her 
disooverture  to  bring  an  action  for  trespass  and  false 
imprisonment.  Now  the  difficulty  in  this  case  is,  that 
the  plaintiff  is  not  discovert  at  the  present  moment; 
so  that  the  ol^ection  that  she  is  bringing  her  action  too 
late  seems  ill-founded ;  it  really  is  that  she  is  bringing  her 
action  too  early,  because  her  husband  is  still  alive, 
and  when  the  objection  Is  stated  in  that  shape,  it 
is  obvious  that  it  must  fall  to  the  ground,  because  at 
common  law,  unless  there  was  a  plea  in  abatement,  a 
woman  could  sue  for  a  wrong  done  to  her  during 
marriage.  And  there  being  no  plea  in  abatement  in  this 
ease,  I  cannot  see  how  the  defendant's  counsel  could 
maintain  that  the  action  did  not  lie.  But  apart  from 
that  mode  of  answering  the  objection,  I  am  prepared, 
as  the  Master  of  the  Rolls  has  done,  to  say  thai  a 
woman  becomes  discovert  within  the  meaning  of  section 
I  as  soon  as  the  Married  Women's  Property  Act,  1882, 


enabled  her  to  sue ;  for  by  that  atatate  abe  was  relssai 
not  indeed  from  oovertnre  in  ewery  sense,  bat  fi 
coverture  in  the  sense  whioh  incapaeitated  bet  fap 
suing  except  subject  to  a  plea  in  abatement,  and  as  % 
years  have  not  elapsed  since  the  time  when  the  Ad 
1882  came  into  operatioa,  it  seeme  to  me  that 
plaintiff  would  bo  in  time.  Therefore,  either  the  obj 
tion  is  taken  too  soon,  or  it  is  not  an  objection 
can  prevail ;  that  is  to  say,  either  the  lady  is  at  law 
to  sue,  or  at  all  events  the  Statute  of  Limitations 
not  disentitled  her  to  do  so. 

Then  as  to  the  main  point — ^namely,  whether 
statement  which    was    annexed  to  the  order 
by  the  defendant  when  he  took   the   plaintiff  into 
keeping  fulfils  the  requirements   of  the  Act — I 
as  the  Master  of  the  RoUs  has  said,  that  the 
becomes  part  of  the  order — that  is  to  eay,  that  it 
attached  to  the  order  by  the  very  language  of 
of  16  &  17  Vict.  o.  96,  whereby  no  person  who  is 
pauper  is  to  be  received  into  a  licensed  house  with 
an  order  under  the  hand  of  some  person  aocordio^ 
the  form  in  the  [schedule,  together  with  a 
particulars,  nor  without  medical  ceitificatee.     Tbi 
there  are  two  separate  and  independent  documents 
are  to  be  presented,  and  the  reason  that  the 
is  not  made  a  third  is,  because  by  the  very  langusfS' 
the  section  it  is  attached  to  the  order.     The  peisoa 
not  to  be  received  as  a  lunatic  into   a  licensed  lioi 
without  an    order   in  the  form  annexed   to  the 
together  with  such  statement  of  particulars.    Wba 
come  later  to  that  part  of  the  section  which  createi 
misdemeanor,  it  is  in  these  terms :  **  Every  person  i 
shall  receive  any  such  person  as  aforesaid  .   .   .  witbo 
any  such  order  and  medical  oertiflcatee,  shall  be  gml 
of  a  misdemeanor."     "  Such  order  **  means  in  tbe  foi 
annexed  to  the  Act  together  with  the  statement  whieh 
the  previous  portion  of  the  section  hae  been  directed  jp 
accompany  the  order.  The  statement  in  the  form  poinf 
out  by  the  schedule  is  a  condition  precedent  to 
power  of  the  keeper  of  the  house  to  receive  the  patii 
Now  the  statement  must  be  accurate  and  truthful,  tad 
also  it  must  be  unambiguous — that  is  to  say,  it  most  be 
such  that  a  reasonable  person  can  understand  it   Tio 
difficulty  in  this  case  is  to  consider  whether  this  ittie- 
ment  is  such  that  any  reasonable  person  can  undentsad 
it.    It  must  be  recollected  that  these   orders  are  to  be 
read  with  reference  to  persons  who  are  supposed  to  be  of 
unsound  mind,  and  are  to  be  presented  to  persons  wbo 
are  about  to  receive  them,  and,  after  reflection,  I  bsie 
come  to  tbe  same  conclusion  as  the  Master  of  the  BoUi— 
namely,  that  the  diffteulty  in  this  statement  was  oansed 
in  the  first  instance  by  the  over-anxiety  of  the  bosbtnd 
to  give  the  fullest  possible  particulars.     If  I  reed  tbe 
statement  carefully,  I  think  that   bis  answer   to  the 
question  whether  there  has  been  a  first  attack  is  eqnifs- 
lent  to  saying :  <'  This  is  the  first  attack,  but  lest  anybody 
should  be  misled  by  thinking  she  has  never  bad  tbe 
faintest  indication  before  of  anything  that  might  beer 
on  the  malady  from  whioh  she  is  supposed  to  be  suffering, 
I  mention  that  for  the  last  twenty  years  she  has  been  sob- 
ject  to  what  is  termed  hysteria."    Then  as  to  tbe  second 
question  alleged  to  be  insufftciently  answered :  ''  ^<* 
and  where  was  she  previously  under  care  and  treatment  f 
**  Care  and  treatment "  are  words  of  medical  signifiosnoe, 
and  are  used  with  regard  to  a  person  whose  i>^^ J^ 
suffering,  and  who  therefore  was  not  suffering  in  body 
only;    for  if  the  person  had  been  suffering  in  body* 
''treatment"    might  have   been  enough.     The  w^ 
"care"  is  added,  as  it  is  a  word  appropriate  to  W 
detention  and  the  reception  and  maintenance  d  lun^^ 
I  think  the  answer  means  this:  <<She  has  never  bees 
under'care'in  the  sense  of  the  question,  but  she  b« 
had   medical  treatment  for  hysteria."     Beading  ^ 
reasonably,  as  anybody  would  read  it  to  whoa J^  «f| 
piesented,  I  think  that  the  question  was  soflioifBW7 
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High.  Goq'r. 


In  rb  Notcb. 


High  Court. 


iB«vered  rlSm  fhe  meaaisg  of  the  Act.  It  so,  the 
ieini«d  IwrankOe  trial  waa  right  in  dinotiDgthe 
^lei^ct  ot  the  jfli7  on  that  point. 

^le  politatowlietber  there  waa  an  order  to  release 

-tiie  plabitidepttb  upon  whether  the  letter  in  question 

Madinetigifithin8ectien72  of  the  Act  of  8  &   9 

Vidb  c.  M  If;  on  reonviog  an  nnequifooal  order 

I  tkefoisBffbohad  ahnt  her  np,  the  plaintiff  had 

I  Btffl  Mmed,  it  aeems  to  me  that  she  would  haye 

aee,  beoaiue  the  section  states  that,  in  such 

■iiawv  the  pitiiBt  is  forthwith  to  be  discharged  or  re- 

mnurf  m  Dm  penon  vfao  signs  the  order  shall  direct 

^JhfairJtii,''ofeoatBe,mean8'*at  once/'  having  regard 

'fm  At  eaemutiBeefl  of  the  case.     A  reasonable  time 

Ami  be  gires  for  action,  but  only  for  action  under  the 

^tfflon;  and,  if  there  had  been  a  direction,  the  lady 

^ilpftl  to  have  been  diioharged  at    once.     But  the 

AkHltawai not  nneqniTooal.  It  threw  upon  the  defend. 

iM^fte  hnrden  of  forming  an  opinion  as  to  what  should 

It  wBt  a  direction,  not  that  she  should  be 

i  fortbvitb,  but  that  the  defendant,  who  was 

penon  reqwiaiUe  at  the  asjlum,    should    carry 

i  tteauggeition  of  the  commissioners,  "  to  discharge 

^       r  as  soon  aa  he  might  think  it  adfisable."    Now  that 

^'iMMl  aa  BBeqnifocal  order  for  the  discharge.   Supposing 

^  'IfeAlidyinaDiEeiing  from  an  acute  attack  of  dementia. 


__  Bot^  80  long  as  he,  on  any  reasonable 

4**BB^i  iii  sot  think  it  advisable,  the  document  would 
•otUaeieetaa  an  order,  and  the  plaintiffs  detention 
vnldflotbeiDegBl.  In  these  circumstances,  I  think 
JHtvethooid  diseharge  the  order  of  the  DiTisional 
''WUtfartBew  trial. 

\^^^imihedelenda3it.  Mead  ADauhtny,  for  Fox 

^WWttsdk,BmtoL 


9if)  (Bourt    of    9u0tice* 

y.aB,  I  ^*^^*  ^^»  ^^* 

In  re  Noyce. 
Bbown  v.  Biee.  (a.) 
FiB-CoiM«r«rfioii— '•  DU  before  they  are  entitled:* 

Ttdatrix  devised  copyhold  hotuea  to  tenants  for  life, 
^tole  tcid  and  the  proeeeda  of  sale  divided  amongst 
fiurptnont  equally,  hut  if  any  of  sttch  persons  should 
*&  lybre  they  are  entitled,'^  their  shares  to  go  to  their 
^itptdhe  children.  Three  out  of  the  four  died  in  the 
H/i*««  0/  the  tenants  for  life,  leaving  children. 

Bid,  that  unlil  the  death  of  the  tenant  for  life  the 
/wryeraosi  vere  entitled  to  nothingy  and  then  to  the 
gWRds  of  sale  only  ;  and  that  the  children  of  the  three 
WaMre  dea4  took  their  respective  parents'  shares  under 
ft«jytwer.  ^       ^ 

^«C  action. 

^^VMitioD  in  dispute  was  whether,  by  the  words 
^Wlii»  they  are  entitled,'*    the  testatrix  meant 


A^iail^t  or  entitled  in  |iuw»»»uu. 

*»*»%»,  wife  of  John  Nojce,  by  her  will,  dated 
j"  WflCHnrember,  1854,  made  in  pursuance  of  the 
gy  ^  sathorities  given  to  her  by  a  settlement 
T^*">tKmed,  after  stating  that  a  certain  copjhold 
^"^  MMiating  of  three  houses   and  eight  cottages, 

('•)  %ited  by  H.  C.  Ropbr,  Esq.,  Barrister-at-  Law 


had  been  purchased  with  part  of  the  trust  funds  com- 
prised in  the  settlement,  gare  to  her  hmband  all  the 
rents  and  profits  of  the  aforesaid  copyhold  estates  for  his 
life,  and  after  his  decease  she  gave  the  eight  cottages  to 
other  persons,  and  continued  her  will  as  follows :— -'^  And, 
after  the  decease  of  my  dear  husband,  I  give  the  rents  of 
the  above-named  three  houses  in  Lower  George-street  to 
my  nephew  and  godson,  Edward  Brown,  son  of  my 
brother  Edward,  for  his  natural  life;  and  after  his 
decease  I  desire  that  the  said  three  houses  in  Lower 
(George-street  be  sold  by  public  auction  in  one  or  three 
lots,  and  the  proceeds  of  such  sale  to  be  equally  divided 
amongst  my  aforesaid  three  nephews  and  my  niece, 
Mary  Anne  Buono,  as  aforesaid,  for  her  own  separate  use ; 
but  should  either  of  my  aforesaid  nephews  or  niece 
happen  to  die  before  they  are  entitled  to  the  property 
leaving  issue,  I  give  the  share  of  him  or  her  so  dying  to 
his  or  her  child  or  children,  share  and  share  alike." 

The  testatrix  died  in  1856,  her  husband  in  ]  860,  and 
Edward  Brown,  the  second  tenant  for  life,  in  1884.  On 
the  death  of  the  latter  the  three  houses  were  put  up  for 
sale ;  but  the  sales  had  not  been  completed,  owing  to 
questions  as  to  who  was  entitled  to  reoeive  the  purohaae- 
money. 

Of  the  three  nephews  and  the  niece  aaK>ngst  whom 
the  proceeds  of  sale  ware  to  bedivided,  one  nephew  wa« 
still  alive,  but  the  other  two  and  the  niece  had  died 
before  the  death  of  Edward  Brown,  the  second  tenant  for 
life,  leaving  issue,  and  the  question  was  whether  they 
had  ever  become  entitIM  to  the  property  so  that  their 
respective  shares  in  the  proceeds  of  sale  would  form  part 
of  their  estates,  or  whether  the  gift  over  to  their  children 
took  effect. 

F,  Stallardy  for  the  representatives  of  the  estate  of  a 
deceased  nephew. — ^I  ask  for  a  declaration  that  "entitled  " 
means  entitled  in  right  and  not  in  possession,  and  tha  t 
the  estates  of  the  two  nephews  and  the  niece,  who  died 
in  the  lifetime  of  the  tjenant  for  life  without  becoming 
entitled  in  possession,  take  their  respective  shares  of  tha 
proceeds  of  sale :  Oomniissioners  ofCharitahle  Donaiions 
V.  Oottery  1  Dr.  So  "War.  498,  2  Dr.  ft  Wal.  615; 
Henderson  v.  Kennieoti  2  Do  G.  4;  Sm.  492 ;  Turner  v. 
Oosset,  34  Beav.  593. 

Oatey,  and  A,  D,  StaUardf  for  the  defendaaits,  were 
not  heard. 

Bacon,  Y.G. — I  have  the  greatest  possible  respect  for 
the  decision  of  Lord  Chancellor  Sagden;  but,  in  my 
opinion,  the  case  of  Commissioners  of  Charitable 
Donations  v.  Cotter  is  .plainly  distinguishable  from  the 
case  before  me.  Thqre  the  testator  was  acting  in 
exercise  of  a  power  of  appointment ;  that  was  the  thing 
to  which  the  gift  was  attached,  and  he  used  the  word 
entitled  with  reference  to  the  terms  of  the  power  of 
appointment  under  which  he  dealt  with  the  property. 
But  the  will  here  is  plain,  written  in  English,  and  is  in 
these  terms.  During  the  lives  of  the  tenants  for  life  no 
one  is  to  be  entitled  tQ  anything.  It  is  only  on  the 
expiration  of  their  interests  that  anybody  is  to  be 
entitled.  That  is  the  disposition  of  her  property  which 
the  testatrix  contemplates,  and  she  takes  care  to  preserve 
it  for  the  tenants  for  life  whom  she  has  named.  At 
their  death  she  desires  that  it  shoidd  be  sold,  and  the 
proceeds  of  sale  divided)  It  is  not  the  houses  that  are 
to  be  dirided,  but  the  proceeds  of  sale.  As  I  read  the 
will,  on  the  plain  oonatruction  of  the  words  without 
reference  to  any  rule-^not  that  any  rule  can  interfere 
with  the  plain  construction  of  the  words  of  a  will— I  say 
that  the  tenants  for  lif^  are  to  enjoy  the  property,  and 
that  during  that  time  no  one  else  is  entitled  to  it.  Then 
it  is  to  be  sold,  and  then  you  can  look  about  and  find  out 
who  is  entitled  to  the  proceeds  of  sale.  Before  that  none 
of  the  three  nephews  nor  the  niece  are  in  any  way 
entitled.      They  had  no  interest  which  could  have  been 
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taken  in  ezeontion,  nor  can  anj  other  waj  be  raggeeted 
bj  which  it  ooold  be  shown  that  they  had  any  title  at 
all.  In  mj  opinion^  the  children  of  the  legatees  who  are 
dead  are  entitled  to  their  parents'  shares. 

Solicitors,  TroUope  A  Winckworth,  for  Johnson  A 
.TbAnson,  Stockport ;  G.  Oatey,  Ambleside;  Kud  Smith 
A  Burrell,  Richmond,  Surrey. 


Chan.  Bit.  I 
Chitty,J.   j 


Not.  28. 


In  re  Beadlet's  Settled  Estate,  (a.) 
TrvBtee  Ad,  1850  (13  A  14   Vict,  c.  60)— Copy^oW*— 
Covenant  to  surrender  to  uses  of  marriage  eetilement 
— Fetition — Vesting  order. 

By  their  marriage  attUement  husband  and  unfe 
covenanted  with  the  trustee  to  surrender  copyholds  of  the 
wife  to  the  uses  of  the  settlement  The  marriage  was 
solemnized,  hut  the  wife  died  withoui  (ver  having 
surrendered  the  copyhdds,  and  upon  her  dtath  they 
became  vested  in  the  youngest  child  of  the  marriage, 
as  her  customary  heir.  Upon  a  petition  presented 
by  the  trustee  of  the  9etaement,  the  eldest  child,  who 
was  of  agCf  and  the  oiher  children  of  the  marriage, 
infants,  by  their  father  and  next  friend,  it  was  ordered 
by  the  court  that  the  copyholds,  without  any  surrender  ^ 
admittance,  should  vest  in  the  trustee  of  the  stWement 
upon  the  trusts  of  the  settlement  for  all  the  estate  of  the 
customary  heir. 

In  re  Cuming,  18  IF.  B.  157,  L.  B.  5  Ch.  72, 
followed. 

Petition  for  a  Testing  order  under  Trustee  Act,  1850. 

By  an  indenture,  dated  the  23rd  of  March,  1863,  and 
made  between  Sarah  Elisabeth  Bradley  (by  her  then  name 
8.  E.  Dawson)  of  the  first  part,  Joseph  Bradley  of  the 
second  part,  and  John  Daniel  Dawson  of  the  third  part 
(being  a  settlement  made  preTiously  to  and  in  considera- 
tion of  the  marriage  then  intended  and  shortly  after 
solemnized  between  J.  Bradley  and  8.  E.  Bradley), 
8.  ]B.  Bradley  and  J.  Bradley  ooTenanted  with  J.  D. 
Dawson  that  Q.  K  Bradley  would  surrender  certain 
oopyholds  in  the  manor  of  Fulham,  in  the  county  of 
Hiddlesez,  to  which  she  was  entitled,  to  the  use  of  J.  D. 
Dawson,  his  heirs  and  assigns,  upon  the  trusts  therein- 
after declared. 

This  coTenant  was  ncTer  performed,  and  S.  E.  Bradley 
died  on  the  21st  of  January,  1882. 

There  was  issue  of  the  marriage  four  children.  Of 
them  the  eldest  was  of  age,  but  the  other  three  were 
infants,  and  the  youngest.  H.  E.  Bradley,  was  the  heir 
of  S.  E.  Bradley,  according  to  the  custom  of  the  manor 
of  Fulham. 

The  eldest  child,  the  other  infant  children  by  J. 
Bradley,  their  father  and  next  friend,  and  J.  D.  Dawson, 
the  tnutee,  now  petitioned  the  court  to  make  an  order 
Testing,  without  any  surrender  or  admittance,  the  oopy- 
holds in  J.  D.  Dawson  upon  the  trusts  of  the  settlement 
for  all  the  estate  of  H.  E.  Bradley,  the  customary  heir. 

C.  E.  JoUiffe,  for  the  petition,  referred  to  In  re 
Cuming,  18  W.  R.  157,  L.  R.  6  Oh.  72. 

Ohutt,  J. — I  think  that  the  marriage  haTing  taken 
place,  the  court  can  make  the  order,  as  the  case  becomes 
one  of  an  ezecnted  contract,  as  in  In  re  Cuming, 

Solicitors,  Bobinson  A  Bilder. 


(a.)  Reported  by  A.  D.  Maclabbk,  Esq.,  Barristor-at- 
Law. 


Ohan.  DiT.  > 
Ohitty,J.  i 


Aug.  I 


In  re  Bethleheh  aitd  Bbidewsix  Hospizais.  (< 

Practice — Fund  in  court — Lands  Clauses  C&nsoilid^ 
Act,  1845  (8  ifr  9  Vid.  c.  18} — Payment  oui^A 
manent  inveitment^SeUled  Land  Act,  1 882  (45  A  i 
Fid,  c.  38),  ^  26  (It.)— ^iiJfs  of  Svpreme  Court,  181 
ord.  55,  r.  2,  sub^rule  7 — Cods. 

WTiere  moneys  repressnting  the  purchase-money 
lands  takfn  under  the  provisions  of  the  Lands  Cktid 
Consolidation  Ad,  1845,  have  been  paid  into  court,  m 
an  application  is  made  for  payment  out  of  court  ^ 
paft  of  such  moneys  for  the  purposes  of  investment  i 
the  SeUled  Land  Act,  1882,  s.  25  (It.),  such  applioa 
can  be  made  either  by  pdition  or  hy  summons,  M  j 
applicant  exercises  the  option  at  his  own  risk,  for  { 
appears  to  the  court  that  the  cheaper  and  better  < 
is  to  apply  by  summons,  the  costs  incurred  in  presentit 
petition  will  not  be  allowed. 

These  were  two  petitions  for  payment  out 
Tsstment   under  the   Settled   Land    Act,    1882,  a 
(It.),  of  sums  of  money  exceeding  £3,000,  part  of  i 
in   court    representing  the   parch ase-mouey    of 
belonging  to  the  petitioners,  which  bad   been  takia 
the  Metropolitan  Board  of  Works  under  the  If  ei 
ImproTements  Act,  1868,  which  inoorporates  the  f 
Tisions  of  the  Lands  Clauses  Consolidation  Act,  1845. 

The  petitioners  proposed  to  iuTCst  the  sums  of  moi 
in  the  construction  of  sea-walls  on  the  lands  of 
hospitals  between   Margate    and   Weatgate-on-Sas, 
order  to  improTe  the  lands  for  building  purposes. 

The  proposed  improTements  were  anch  ImproTeas 
with    capital  trust  money  as   are   authorieed  bj  (h 
SetUed  Land  Act,  1882,  section  25   (It.):  ««£mbsaki^fj 
or  winning  from  a  riTer  or  lake,  or  from  the  sea,  or  a*^ 
tidal  water." 

The  questions  now  arose  whether  the  applioation  oagh 
not  to  haTe  been  by  summons  instead  of  by  petitioa 
and  whether  the  petitioners  were  entitled  to  their  omU. 

Smart,  snd  Yate  Lee,  for  the  petitioners,  refernd  is 
In  re  Byron's  Charity,  81 W.  R.  517,  23  Ch.  D.171; 
Ex  parte  Jesus  College,  Cambridge,  50  L.  T.  583,  32 
W.  R.  Dig.  115,  W.  N.  1884,  p.  37;  R.  a  C.,l»83, 
ord.  55,  r.  2,  sub-rule  7. 

Oeare,  tot  the  Metropolitan  Board  of  Wotkf,  Bsb- 
mitted  that  the  application  should  haTe  been  mad<t  by 
summons,  and  referred  to  Ex  parte  Maidstone  and  Aihr 
ford  Railway  Co.,  32  W.  R.  181,  25  Oh.  D.  168. 

Chittt,  J.— I  think  I  ought  to  allow    the  costs  ol 
these  petitions.     I  wish  to  giTe  the  fullest  interpretatioa 
to  order  55,  and  when  I  see  that  the  cheaper  and  better 
course  is  to  apply  by  summons,  I  should  at  lea«t  not 
allow  the  costo  incurred  in  presenting  a  petition.    Bat 
there  are  cases  in  which  it  is  cheaper  to  apply  bf 
petition,  and  in  such  a  case,  not  to  make  an  order  or  f^ 
disallow  the  coste  would  be  monstrous.    Cases  wbere  a 
petition  is  preferable  are  not  unusual.    For  instance,  l 
had  a  case  before  me  when  it  took  nearly  sfz  montbi J^ 
get  the  order  in  chambers,  and  I  ascertained  that  w^ 
cost  of  that  proceeding  by  summons  far  exceeded  tbt 
coste  that  would  faaTe  been  incurred  on  petition.   1( 
was  an  application,  nnder  the  Lands  Clauses  Ac^  (^ 
payment  out  to  a  person  whose  leTcrsionaiy  ^'^^f^'L 
had  accrued  in  possession.      The  tenant  for  life  sir 
liTed    for    a     long  time,  and     many   inddento  MJ 
in  the  meantime  occurred.    It  was  a  case  oteompitct^ 
title,   and    inToWed   most   diiBoult    infsstigation^ 

(a.)  Reported  by  A.  D.  Miclamn,  Esq.,  Bsnistet-str 
Law. 


Vol  XXXIV.    rDeo.«^«w.i    THE    WEEKLY  REPORTER. 


149 


HiohOoubt. 


In  bs  Flowbr. 


HlOH  OOVBT. 


pedigree  uid  oikcr  mtton  before  ih*  tiUe  to  the  fund 

eoeld  be  ttMrtHMd.    The  pnotioe  in  mj  ohamben 

b,  in  raeh  eMo^  to  nQolre  m  written  ttAtementy  whioh 

it  often  tMhag  m,  end  pnotieaUy  is,  an  Imperfeot 

peJ^ttoB.    Toy  often  neither   eonnael    nor    eolicltore 

attend  oi  ttfonoitfy  bat  gentlemen  oome  before  me» 

eabocdiaito  dub,  who   are  not   Terj    oompetent  to 

tnuMcl  the  boaiiiew,  and  after  a  question  or  two  as  to 

the  BMtteniBtniied  to  them,  are  foand  to  be  perfect]/ 

at  see,  sittrat  radder  or  compass.    There  lire  therefore 

aooM  em  is  vhieh  a  petition  would  be  rightlj  pre. 

larto^  tad,  is  ffij  experience,  I  have  found  cases  where 

UwMhefu  cheaper  to  proceed  bj  petition. 

h  &  parte  Jenu  College  Cambridge,  Kay,  J.,  held 

M  m  ipplicstion  for  an  inTestment  in  buildings  was 

'mfkmUij  an  application  for  an  interim  or  perma- 

im  iuMtznent  within    ord.    55,  r.    2,    sub-rule    7, 

'     Ott  in  such  a  case  as  that  a  petition  would  be 

i%fat  coune.      Here,    howe?er,    the    application 

iff  the  hiTestment   of  capital    money,    under   the 

liUfd  Act,  in  improTcments  authorized  bj  section 

pT.),  sod  the  inYeetment  is,  in  fact,  of  a  permanent 

That  the  court  has  a  discretion  in  a  case  like  the 

is  veil  established.     By  ord.  70,  r.  1,  it  is  pro- 

thit  non-complianoe  with  any  of  the  rules  shall 

Wider  any  proceedings  Yoid  unless  the  court  or  a 

]plgeahaU  to  direct,  and  goes  on  to  confer  in  such  case 

l|ia  the  coQit  or  judge  the  meet  ample  discretion. 

,  ^l«Bi>g  at  the  cases  before  me,  I  am  of   opinion 

m^afam  tad  tronbla  ha?e  often  been  avoided  by 

IHMStiaf  pettUons.      If  these  applications  had  been 

MdsiBehaaberi  I  should  have  considered  them  proper 

mm  in  the  attendance  of  counsel.   I  feel  no  difficulty  in 

MkDg  Olden  OB  the  petitions.    The  orders  will  be  ae 

>  PV<d,  with  coats,  aooordiog  to  the  Act.     I  baTc  to  add 

:w,of  coQiif,  where  it  is  possible  to  proceed,  cither  by 

^  l^ttieii  or  rammonsy  and  the  application  is  made  by 

Yjfilka,  the  applieeikt's  choice  of  procedure  rests  with 

"■■dl,an4athiaownperU. 

WW^  W.  F.  Ftam  ;  Bixll  A  Son  ;  R.  Ward. 


CtaD.DiT. 
»«th,j. 


Not.  25. 


In  re  Flowee. 
Edkoitds  v.  Edxokds.  (a.) 

****f^Li/e  taioni  donee  of  a  general  ieiiamentary 
•  f^^'-^t  against  perpeiuitiea-^Period  from  which 
*>nW«Mfaice^«cf. 

^ph^wiU^  divieed  an  ettaie  atK,  to  hie  daughter, 

^•/•f  lift,  and  directed  that  H.  should  not  hzve  any 

JJJ*^  to  wiftgage,  eeU^   or  give  it  away  during  the 

:  *«  •/  hir  natural  li/e,  but  at  her  decease  she  might 

9^  to  whm  she  pleased. 

5f  «  port-iwpttai  Hitiement  H.  and  her  hunhond 

•■Wtte  K,  tskde  in  trmt  for    all  their  children 

T""l'  AfUrwatde  H.,  by  her  will,  appointed  the 

A*  otaii  (o  Aer  only  child  for  life,  with  remainder  to 

■laudfoi. 

J^l^  S»  ^ad   only  a  testamentary  power  of 
g"''^<  over  the  K,  tstaie,  and  thai  she  eotUd  not 
"^Vtt«  eifafe  by  deed  during  her  life. 
^2»  «^»,  that  time  under  the  rule  agaimt  per- 
^^^frtm  the  daU  of  H.*s  death,  and  not  from 


(ktki 


JJ^'Vtt*  Uetator's  will  conferring  the  power. 


^ff«sl 


33    W.  B.  773,   29   Ch.   D.  521, 


•^"^S."--*" 


18  IF.  B.  228,  39  L.  J.  Ch. 


W  Vtflci  by  J.  W.  Gbbio,  Esq.,  Barrister-at-Law.  [ 


Specials 

This  was  a  spe<4al  aaee  stated  by  eonsent  of  all  par- 
tlee  for  the  opinion  of  the  eonrt,  pursuant  to  order  3^ 
of  the  Bales  of  the  Supreme  Oonrt,  1888. 

The  questions  principally  discussed,  and  which  alone 
call  for  a  report,  may  be  thus  stated : — 

First,  whether  a  life  intereet  gifen  by  the  testator, 
Frederick  Flower,  in  his  will,  to  his  daughter  Harriet 
Flower,  in  an  estate  at  Kingsclere,  coupled  with  a  powev 
of  appointment  by  will,  gave  the  daughter  power  to 
dispose  of  the  property  by  deed  or  will  during  her  life». 
or  gaTC  her  only  a  power  of  appointment  by  will. 

Secondly,  whether  the  exercise  by  Harriet  Flower  of 
the  power  in  favour  of  her  son  for  life,  with  remainder 
to  all  his  children  equally,  with  cross-limitations  of  the 
shares  of  each  of  the  children  dying  under  age  without 
leaving  issue,  with  remainders  over,  infringed  the  rule 
against  perpetuities  or  not. 

Frederick  Flower,  of  Overton,  in  the  county  of 
Southampton,  by  his  will,  dated  the  30th  of  Novemberi 
1819,  made  the  following  devise  (amongst  others) : — 

'*  I  give  unto  my  daughter  Harriet  Flower  all  that 
my  freehold  estate  situate  at  Kingsdere,  in  the  said 
county,  to  have  and  to  hold  the  said  land  to  her 
the  said  Harriet  Flower  for  the  term  of  her  natural  life  ;. 
and  I  will  that  my  said  daughter  shall  have  full  power 
of  all  and  every  part  of  the  property  I  give  her  (here- 
after named),  when  she  comes  of  age,  except  this  above- 
named  estate  at  Kingsclcre,  which  I  will  that  my  said 
daughter  or  her  husband  (should  she  marry)  shall  not 
have  any  power  to  mortgage,  sell,  or  give  away  during 
the  term  of  her  natural  life,  but  at  her  decease  she  may 
give  it  to  whom  she  pleases.'' 

The  testator,  F.  Flower,  died  in  August,  1828; 
Harriet  Flower  married  Charles  Joseph  Edmonds  on  the 
6th  of  October,  1834. 

By  an  indenture  of  settlement,  dated  the  15th  of 
Juue,  1835,  and  made  between  0.  J.  Edmonds  and 
Harriet  his  wife  of  the  one  part  and  two  trustees  of  the 
other  part,  the  Kingsdere  estate  was  (together  with 
other  property)  settled  upon  certain  trusts  therdn  men- 
tioned, and  -ultimately  in  trust  for  all  and  every  the 
children  or  child  of  the  said  G.  J.  Edmonds  by  H. 
Edmonds  equally,  and  if  there  should  be  but  one  such 
child,  then  in  trust  for  such  one  child. 

By  her  will,  dated  the  30th  of  April,  1859,  Harriet 
Flower,  then  Harriet  Edmonds,  gave  and  devised  cho 
hereditaments  situate  at  Kiogaclere,  and  all  other  hei 
real  estate,  to  the  use  of  her  son,  Thomas  Frederick 
Lawrence  Edmonds  and  his  assigns  for  his  life,  and 
after  his  decease  to  the  use  of  all  his  children,  if  more 
than  one,  equally,  or  his  child,  if  only  one,  wholly,  in 
fee  simple,  with  cross-limitations  of  the  shares  original* 
and  accruing  of  each  of  them  on  his  or  her  dying 
under  the  age  of  twenty- one  years  without  leaving 
issue,  to  the  use  of  the  others  equally,  or  to  the  other  of 
them  wholly,  in  fee  simple,  with  divers  remainders  over. 
Thomas  Frederick  Lawrence  Edmonds  was  (he  only 
child  of  0.  J.  Edmonds  and  Harriet  Edmonds,  and  by 
his  will,  dated  the  15th  of  March,  1881,  he  devised  and 
bequeathed  to  his  wife,  the  defendant,  Frances  Edmonds,, 
all  property,  real  or  personal,  that  he  might  be  possessed 
of  at  the  time  of  his  death.  He  died  on  the  24th  of 
June,  1881,  leaving  issue — seven  children— -who  survived 
him.  Harriet  Edmonds  died  on  the  2  let  of  August, 
1883,  without  having  altered  or  revoked  her  will.  The 
defendant  Charles  Frederick  Flower  Edmonds,  the  eldest 
son  of  T.  F.  L.  Edmonds,  was  the  heir-at-law  of  Harriet 
Edmonds.  The  plaintiffs  were  the  children  (other  than 
0.  F.  F.  Edmonds)  of  T.  F.  L.  Edmonds,  and  claimed 
under  the  appointment  in  H.  Flower's  will.  The 
defendants  were  Frances  Edmonds,  the  wife,  and  0.  F.  F.. 
Edmonds,  the  eldest  son  of  T.  F.  L.  Edmonds,  andt 
claimed  under  the  settlement  of  the  15th  of  Jane,  1835 
and  the  will  of  T.  F.  L.  Edmonds. 
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.  CecU  Bu98dl,  for  the  pkiatUb*— The  tastetor,  F. 
floweri  gsTo  his  daQghtex  Harriet  Flower  merely  a 
teBtamentary  power  of  appointment^  wbioh  she  has 
Talidly  ezerois^  bj  her  wUl«  The  will  olearly  proTents 
alienation  of  the  property  daring  the  daughter's  life,  but 
permits  her  to  dispose  of  it  bj  will,  the  words  being, 
"Bat  at  her  decease  she  maj  gi?e  it  to  whom  she 
pleases," 

STiehheare,  for  the  defendant  C.  F,  F.  Edmonds, 
supported  this  contention. 

M,  D.  Malleaon,  for  the  defendant  Frances  Edmonds. 
— >The  powei  of  appointment  could  be  exercised  either  hj 
deed  or  will,  as  Harriet  Edmonds  had  a  life  interest  in 
the  property,  and  was  validly  exercised  by  the  settle- 
ment of  the  15th  of  June,  1835 ;  hence  the  property  is 
now  Tested  in  Frances  Edmonds,  the  devisee  of  T.  F.  L. 
Edmonds,  who  took  under  that  settlement. 

NoBTH,  J. — I  haye  come  to  the  conclusion  that  the 
power  in  the  will  of  Frederick  Flower  was  solely 
testamentary,  and  that  Harriet  Flower  had  no  power  of 
disposition  by  deed.  I  come  to  that  condusion  on  the 
■terms  of  the  will,  rather  than  on  authority.  The 
tproperty  was  not  Harriet  Flower's  to  deal  with  daring 
her  life.  There  is  an  emphatic  distinction  drawn  in  the 
will  between  the  property  over  which  she  was  to  have  a 
power  of  disposition  when  she  came  of  age,  and  that 
which  she  could  give  away  only  at  her  decease.  If 
authority  were  necessary,  the  reasoning  in  Arehihald  v. 
Wright,  9  Sim.  161,  would  apply,  and  I  therefore  hold 
that  Harriet  Edmonds  had  only  a  testamentary  power  of 
disposition. 

Cecil  Bussdl.  —  As  to  the  question  whether  the 
^stamentary  power  of  appointment  has  been  validly 
exercised  by  Harriet  Edmonds,  so  as  not  to  Infdnge 
the  rule  against  perpetuities,  it  is  suggested  that  the 
^limitations  created  by  her  will  should  be  read  into  the 
will  of  F.  Flower,  the  original  testator.  The  plaintiffs' 
•contention  is  that  the  date  of  H.  Edmonds'  death  is  the 
period  from  which  the  limitations  are  to  run.  The 
defendants  rely  on  In  re  PowtlVs  Truels^  18  W.  R.  228, 
39  L.  J.  Gh.  188,  but  this  case  has  been  dissented  from 
in  Boue  v.  Jaduon,  33  W.  B.  773,  29  Cb.  D.  521,  and  is 
4iot  good  law.  Harriet  Edmonds  has  made  the  property 
'her  own  by  exercising  her  power,  and  the  period  con- 
sequently runs  from  her  death. 

M.  D,  McUleson,  for  Frances  Edmonds. — In  rt 
PoweWe  TrusU  is  good  law.  The  power  of  appoint- 
ment was  not  equivalent  to  the  fee ;  she  had  no  imme- 
diate power  of  disposing  of  the  property :  Lewis  on  the 
Law  of  Perpetuity,  p.  483. 

Shehheare  took  the  same  view« 

CecU  JSfiMeS  replied. 

NoBTH,  J. — ^The  case  of  Hous  v.  Jackeon,  decided  by 
Ghitty,  J.,  is  in  point,  and  I  ought  to  follow  it,  as  the 
view  there  taken  is  supported  materially  by  what  Lord 
Bt.  Leonards  says  in  bis  work  on  Powers,  8th  ed.,  p. 
394.  But  apart  from  the  cases,  and  had  I  to  decide  the 
matter  without  the  assistance  of  Chitty,  J/s,  decision, 
I  should  come  to  the  same  conclusion  as  he  did,  and 
rshould  disagree  with  In  re  PowelVa  Trueie* 

Solicitors  (for  all  parties),  Wadeaon  A  Mtdleeon. 


Chan.  Div.  I  Ai..  ii  * 

Pearson,  J.  I  Aug.  11, | 

In  re  Lewis. 

F0ZW£LL  V.  liEWIS.    («.) 

Will — Truet/or  sale  of  real  estate — Ccnvenion—^ 
tion — Real    estate    leased  with    option    to 
reversion* 

A  testator  gave  his  real  estate  and  residuary  i 
to  trustees  upon  trust  for  sale  and  conversion,  and  to  i 
the  proceeds  and  to  pay  the  income  to  his  wife  / 
or  widowhood,  and  after  her  death  or^^marriagti 
trust  to  divide  the  capital  among  his  children  l  ' 
his  death  in  equal  shares.  He  died  in  1869,  J 
wife  and  two  infant  children  who  died  in  isfi^ 
iriestate  and  unmarried,  the  survivor  of  them  in  1 
His  only  real  estate  consisted  of  a  freehold  house  I 
twenty  years,  from  Midsummer,  1867,  with  cm  ( 
the  tenant  to  purchase  the  same  at  any  time  dm 
term,  which  was  never  exercised.  The  widow  t 
1885  intestate,  and  not  having  married  again* 
her  life  she  had  continued  to  receive  the  renii^ 
Tiouse,  and  at  her  death  it  remained  unsold, 

Htld,  that  the  iestator*s  real  estate  was  convertit 
personalty  from  the  day  of  his  death  hy  the  (M 
trust  for  sale  contained  in  his  will,  and  thai,  stl 
tenant  had  an  option  to  purchase  the  house  at  anni 
during  his  term,  the  receipt  of  the  rent  hy  the  «' 
during  her  life  was  not  evidence  of  an  dection  hy  I 
take  the  property  as  real  estate,  and  that  itC 
personalty  to  her  neact  of  kin. 

In  re   Gordon,  6  Oh.  D.  531,  26  W,  R.  Dig- 
distinguished. 

Originating  summons. 

Richard  Lewis,  by  his  wiU,  dated  the  80tk| 
February,  1867,  gave  all  real  estate,  and  the  mid 
the  personal  estate  to  which  he  might  be  entitled  sti 
decease,  to  trustees  upon  trust  to  sell  his  real  estate  r" 
to  convert  his  residuary  personalty  as  theretn 
tioned,  and  to  stand  possessed  of  the  moneys  j 
from  such  real  and  personal  estate  npon  trait  to ' 
vest  the  same  as  therein  mentioned,  and  upon  tniM 
pay  or  permit  his  wife  to  receive  the  annusl  f 
thereof  so  long  as  she  should  live  and  " 
his  widow,  and  from  and  after  her  decease  or 
marriage,  whichever  shoold  first  happen,  npon  t 
to  the  trust-moneys  and  the  investments  thereof  foH 
to  be  divided  equally  between  such  of  his  childresl 
might  be  living  at  the  time  of  his  decease,  and  the  m 
of  such  of  them  as  might  be  then  dead,  such  issos^ 
take  its  parent's  share  only,  and,  if  more  than  cn^ 
equal  shares* 

The  testator  died  on  the  14th  of  November,  Ij 
leaving  his  wife  and  two  infant  children  hfan  sarfifi 
but  no  issue  of  any  deceased  child. 

The  only  real  estate  to  which  the  teetator  was  snn 
at  the  time  of  his  death  was  a  freehold  honse,  kno* 
Ooombe  Villa,  at  Wotton-nnder-Edge,  which  ws*,  i 
an  agreement  dated  the  28rd  of  May,  1867,  let  to  i 
Henry  Champion  for  a  term  of  twenty  yesfs  aosi  < 
24th  of  June^  1867,  with  an  option  for  the  ^^\ 
executors,  administrators,  and  assigns,  to  P^*^]^ 
any  time  during  the  term,  the  fee  simple  of  Che  pi«|P^ 
at  the  price  of  £1,600,  on  giving  ten  days'  ^^^ 
intention  to  exercise  the  optimi,  which,  however,  dm 
been  exercised.  .  • 

The  two  children  died  in  infancy  att"**"*^^ 
intestate,  the  survivor  of  them  in  1876.  At  tbe « 
of  tbe  survivor  the  widow  became  ^bsohitely  eB" 
to  the  property  of  the  testator  She  dW  "vJ? 
again,  and  died  intestate  on  the  SOOi  ofApfi|»J^^^ 

(a.)  Reported  by  J.  Tnusnuif,  Esq.,  Bsni»t«-**'^** 
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Ik  si  Lbwm.    Ovjhdimw  v.  Wallaob. 


Hl0H  CbUBT. 


Doiiog  the  Be  of  (be  widov  eha  oontiiitied  to  reoeive 
1^  ineome  ol  the  teMor'B  estate,  inolading  the  rent  of 
Sbtmbe  TiUe.    Oe  her    death    the  house  remained 

The  pff6HBt  niiBoiie  wae  taken  out  to  determine 
ifiifer  alia)  vMto  the  real  eetate  of  the  testator  was 
■«aTeited  ioio  jienoiialty  as  from  the  death  of  the 
iMtatar;  mi  vkther,  under  the  circumstances,  the 
iMew  BBflt  tecenildered  as  having  elected  to  take  the 
jfMyaij  umttjf  or  whether  it  was  to  be  treated  as 
y^mm^tUd  to  deeide  whether  the  heir-at-hiw  of  the 
[^lUmmis next  of  kin  were  entitled  to  it. 

lU  Kr.  Justice  Pearson  decided  that  there 

iholafie  trust  for  sale  in  the  will  ol  the  testator, 

■liti  vts  oonrerted  into  personaltj  as  from  the 

MidMtb. 

iVi  Id  eiidenee  that  the  widow  had  expressed  a 

'  wut  that  the  property  of  the  testator  should 

SI  it  VM,  but  had  not  particularlj  specified 

?iUa. 

I,  for  the  heir-at-law  of  Mrs.  Lewis. — The  heir- 

rh  entitled  to  the  property,  since  Mrs.  Lewis,  by 

\  the  rents  during  her  life,  must  be  considered 

B  deeted  to  take  the  property  as  realty  :  In  re 

,  6  Gb.  D.  531,  26  W.  B.  Dig.  281. 

Belle,  for  her  next  of  kin.-^There  has  been 
hj  Mrs.  Lewie  to  take  the  property  as  real 
If,  md  U  mmt  be  regarded  as  personalty. 

1  to  Meek  Y.  DevenUh,  25  W.  R  688,  6  Ch. 

Huamm,  J.,  stated  the  will  as  above  set  out,  and  oon- 
'^-Tbe  two  ehildren  died  in  infancy  before  they 
ekettotske  the  property  as  real  estate.  There- 
the  Bothsr  became  abeolately  entitled  to  the  whole 
u  persoaalty.  She  has  died  intestate.  The 
isvhsther  her  heir-at-law  or  her  next  of  kin  is 
to  it— u.,  wlaether  it  is  to  be  considered  as 
^Ma  h  her  hands  realty  or  personalty.  The 
r  sC  the  teo  diildren  died  in  1876.  The  mother 
^ial885.  GoMe^Qontly  she  was  absolutely  entitled 
*^^TOw*yi  whether  as  realty  or  as  personalty,  for 
jmitaiDe  jesff.  The  rule  of  law  applicable  to  cases 
fmjdadiewt  in  dispute  ;  the  dii&cnlty  lies  in  its 
The  rule  is  that  whenever  real  estate  has 
•mvertsd  hito  peraonalty,  or,  according  to  the 
ef  eqoitj,  must  be  trei^ed  as  having  been  so 
1>  it  then  deecends  as  personalty,  unless  some 
•Mntsiy  entitled  to  it  shows  in  some  way  that 
d«ted  to  take  it  as  realty.  Almost  anything 
hi  cMQgh  to  show  this,  but  there  must  be  some 
**^  his  election.  In  the  ease  of  In  re  Gordon, 
^^,  considered  that  the  fact  that  a  person  who 
H  uhr  the  trusts  of  a  will,  absolutely  entitled  to  the 
^■*^  of  tale  of  real  estate,  had  remained  In  posses - 
lad  veeriTed  the  rents  for  nine  years,  without  taking 
M^Ts  the  estate  add,  was  suiflcient  evidence  of 
_  MMttm  to  take  the  property  as  real  eetate.  I  fol- 
■**■*  deeisbn  in  a  case  of  Holder  ▼.  LofU,  where 
!^**i*M>of  a  marriage  settlement  of  personalty  were 
"■■df  tt  the  request  of  the  husband  and  wife,  to 
**  iiQdi  which  they  were  to  sell  on  the  same 
^Ths  property  waa  to  be  held  in  trust  for  the 
)  ^  r"  ^  then  for  the  husband  for  life,  and 
^>ft  the  iasoe  of  the  maniage.  In  default  of 
2""«wjV»peity  went  to  the  wife  absolutely,  if 
!!*  J**^  the  husband.  In  1841  the  trustees 
ZJrry****  the  trust  funds  in  the  purchase  of  land. 

^tS^^  ^  ^^^'  ^^  ^®  ^'®  ^^^  inteetate 
1^  jT*'  ^^  was  no  issue  of  the  marriage.  The 
y^*^  ^  life  never  requested  the  trustee  to  sell 
TJ^'H  after  the  death  of  the  husband,  the  wife 
T^vtBissism  unsold,  and  rsceived  the  rents.  I 
^''oaea  ^  QQj^  those  eiienaastances,  there  was  suifl- 


cient evidence  of  an  eleotton  by  the  wife  to  take  the 
property  as  real  estate,  and  that  it  descended  to  her 
hefar.  I  should  come  to  the  same  conclusion  in  this 
case  but  for  one  circumstance,  which  distinguishes  it 
from  those  to  which  I  have  referred.  The  real  estate 
consists  of  a  house  which  the  teetator  agreed  to  let  for 
a  term  of  twenty  years,  which  will  expire  in  1887,  and, 
ander  the  agreement,  the  tenant  has  an  option  to  pur« 
chase  the  fee  simple  of  the  property  at  any  time  before 
the  expiration  of  the  term,  lliere  is,  therefore,  a  very 
sufficient  reason  why  no  sale  of  the  house  should  have 
taken  place  in  this  case.  I  am  afraid,  therefore,  that  I 
cannot,  under  the  ciroumetaneee,  regard  the  fact  that 
the  widow  remained  in  possession  of  the  property  after 
the  death  of  the  children  as  any  evidence  of  an  election 
by  her  to  take  the  property  as  real  estate.  I  say  ''  I  am 
afraid,"  because  I  very  much  regret  that  it  is  not  the 
law  that  property  is  id  ways  to  be  taken  in  the  character 
in  which  it  is  actually  found  at  the  time  when  it  ought 
to  be  distributed.  I  feel  bound,  however,  to  decide  in 
this  case  that  the  property  has  not  lost  its  character  of 
personalty. 

Solicitors,  Bridgeif  Saufiell,  &  Oo, 


Q.  B.  Div.  (Day  and  A.  L.  Smith,  JJ.)  Nov.  5. 

SvENBSEN  V.  Walla.ce.  (a,) 

Pradiee — Retainer  —  Court  of   Appeal — "  Work   and 
labour  ''-^Counael, 

Be/reshera  may  he  allowed  to  counsel  in  the  Court  of 
Appeal,  under  ord.  65,  r.  27,  paragraph  30,  wherein 
the  words  **  work  and  labour,"  in  that  particular,  apply 
to  the  work  of  counsel,  as  well  as  to  that  of  solicitors. 
Paragraph  48  of  the  same  rule  only  applies  to  nisi 
prias  cases,  or  to  chancery  cases  where  evidence  is  taken. 

This  was  an  application  for  an  order  that  the  master 
might  be  directed  to  review  his  taxation  of  the  defendants* 
costs  in  this  action. 

The  action  had  been  tried  without  a  jury,  and  the 
learned  Judge  had  given  judgment  in  favour  of  the 
plaintiflfl.  The  defendants  appealed  to  the  Oourt  of 
Appeal,  who  allowed  the  appeal,  and  reversed  the 
judgment,  with  costs,  but  stayed  execution  for  costs,  aa 
the  plaintifEs  desired  to  appeal  to  the  House  of  Lords. 

The  master  proceeded  to  tax  the  costs  of  the  aettoii, 
and  disallowed  the  refreeher  fees  in  the  Oourt  of  Appeal 
on  the  ground  that  they  were  not  allowable,  as  between 
party  and  party,  under  order  65,  r.  27,  paragraph  48. 

Barnes  {Myburgh,  Q.O,,  with  him),  for  the  appellants, 
the  defendante.— 'The  master  held  that  paragraph  48  of 
rule  27  allowed  refreshers  in  cases  only  where  there  was 
evidence,  and  that  exipres%iounius  estexcluHo  alterius,  and 
that  there  being  no  evidence,  either  vivd  voce  or  by  affi- 
davit, adduced  in  the  Oourt  of  Appeal,  there  was  no  power 
to  allow  refreshers.  The  master,  however,  had  power  to 
allow  refreshers  under  paragraphs  30  and  38  of  the  same 
rule.  In  Smith  v.  Btdler,  23  W.  R.  332,  L.  B.  19  Eq.  473, 
MaUns,  Y.O.,  decided  that  refreshers  were  allowable  in 
cases  where  there  was  no  evidence.  By  the  Boles  of 
Hilary  Term,  1853,  s.  4,  "the  masters  shall  have  discretion 
in  all  oasee  to  allow  as  between  party  and  party  the  fees 
of  counsel  or  specicd  pleader  for  drawing  pleadings  or 
other  proceedings,  whether  special  or  otherwise,  and 
advising."  It  was  the  practice  of  the  masters  to 
allow  refreshers  in  cases  in  the  Oourt  of  Appeal  before 
the  new  Bules  of  1883,  and  they  were  also  allowed  in 
the  old  Exchequer  Chamber. 

(0.)  Beported  by  Sir  Shbbstok  Baxbr,  Barrister-at-Law. 
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High  Ooubt* 


SfBNMBir  V.  Waixaob. 


Hiox  Couir. 


Cohen f  Q»0.^  for  the  reepondenta — ^Thaft  la  m;  bat 
now  we  are  under  new  rnlee,  and  paragraph  48  is 
the  onlj  paragraph  which  refers  to  refrethers;  there- 
fore this  paragraph  determines  the  question.  The 
master  has  no  power.  Smith  ▼.  Btdler  is  oferrnled 
by  EarrUcn  ▼.  Wiarivg,  27  W,  R.  526,  11  Oh. 
D.  207.  The  question  raised  was  whether  cases,  in 
which  the  evidence  was  bj  affidavit  were  entitled 
to  refreshers  as  opposed  to  cases  where  the  evidence  was 
oraU  In  that  case  the  late  Master  of  the  Bolls  pointed 
out,  "  A  refresher  should  be  allowed  in  an  action  with 
witnesses  after  one  entire  daj's  hearing.  .  •  •  I  can 
see  a  great  distinction  between  cases  where  the  evidence 
is  taken  vivd  voce  and  those  where  it  is  taken  bj  affidavit. 
In  the  latter  cases  it  is  easj  to  judge  beforehand  from 
the  number  of  the  affidavits  to  be  read  and  the  nature  of 
the  quebtioD,  and  counsels'  fees  can  be  marked  accord- 
ingly. But  in  trials  with  witnesses  you  cannot  tell  bow 
many  witnesses  your  opponent  is  going  to  call,  or  how 
long  their  evidence  will  take.  •  •  •  It  is  for  that 
reason  that  the  custom  of  giving  refreshers  has  arisen." 
[Smith,  J. — There  was  a  rule  made  before  October, 
1883,  for  the  purpose  of  assimilating  the  common  law 
and  the  chancery  procedures.] 

Barnes,  in  reply. — Rules  8  and  9  of  the  Order  of  1865 
are  those  which  assimilate  the  respective  procedures.  If 
refreshers  are  not  to  be  allowed  in  the  Oourt  of  Appeal, 
the  original  fees  should  have  been  increased.  But  they 
were  originally  marked  on  the  basis  that  refreshers 
would  be  allowed.  The  argument  of  convenience  is 
strongly  in  our  favour.  How  is  it  possible  to  know 
beforehand  how  long  the  arguments  will  last.  In  the 
present  case  they  occupied  four  days. 

Day,  J. — I  am  of  opinion  that  the  master  was  wrong 
in  disallowing  refreshers  in  this  case.  I  think  that  he 
committed  this  error  by  the  misapplication  of  a  general 
maxim.  General  maxims  are  very  convenient  thiugs 
as  pegs  upon  which  to  hang  legal  principles,  but  they 
are  very  apt  to  lead  to  error  unless  great  care  is  taken 
in  the  application  of  the  principles  which  are  founded 
upon  them.  Now  this  maxim,  that  the  expression  of 
one  is  the  exclusion  of  others,  is,  no  doubt,  a  very  good 
general  principle  to  bear  in  mind  ;  but  it  is  one  which 
is  not  always  applicable.  It  is  not  applicable  in  a  case 
where  a  particular  subject  is  being  dealt  with,  and 
there  is  no  intention  to  deal  with  any  other  subject. 
Here  what  appears  to  have  been  treated  in  paragraph 
48  was  the  question  of  refreshers  at  trials.  That  is  the 
subject  to  be  considered.  It  does  not  follow  that, 
because  special  provisions  are  made  in  respect  of  re- 
freshers at  trials,  therefore,  no  refreshers  are  to  be 
allowed  in  cases  where  there  are  no  trials,  where  there 
is  a  hearing  before  the  court  alone,  or  a  hearing  before 
the  Court  of  Appeal.  It  is  quite  true  that  what  is  said 
here  about  refreshers  at  trials  would  exclude  the  right 
to  refreshers  at  trials  where  the  case  does  not  come 
within  the  rule ;  but  it  does  not  apply  to  arguments  in 
the  Court  of  Appeal.  I  think  the  master  was  mistaken 
in  applying  paragraph  48,  and  saying,  because  paragraph 
48  applied  to  refreshers  in  a  certain  class  of  casep, 
therefore,  in  another  class  of  cases,  not  being  dealt 
with  under  that  rule,  refreshers  were  not  to  be  allowed. 
Therefore,  as  I  understand  it,  we  should  be  left  very 
much  to  decide  this  case  upon  what  has  been  the  old 
principle ;  but  it  seems  to  me  to  be  provided  in  terms 
by  paragraph  SO  of  the  same  rule,  which  says,  *'  As  to 
any  work  and  labour  properly  performed  and  not 
herein  provided  for,  and  in  respect  of  which  fees  have 
heretofore  been  allowed  ;  the  same  or  similar  fees  are  to 
be  allowed  for  such  work  and  labour  as  have  heretofore 
been  allowed.''  I  have  no  doubt  whatever  that  an 
argument  in  the  Court  of  Appeal,  or,  indeed,  anywhere, 
comes  under  the  general  term,  ''work  and  labour," 
(which  is  a  common  law  term  well  understood)  and  was 


deemed  to  cover  erery  service  of  eyery  dsseripttoa  in 
respect  of  which  an  action  for  remuneration  was  to  be- 
maintained  ;  it  does  not  nsnally  apply  to  the  services  of  i 
counsel,  because  he  cannot  maintain  an  action,  tor  most 
excellent  reasons.  But,  at  the  same  time,  where  I  ilnd 
**  work  and  labour,"  and  ^  fees  are  to  be  allowed  hy 
the  taxing  master  in  respect  of  it,**  I  should  say  n 
argument  in  court  is  "  work  and  labour "  within  thst  I 
paragraph  ;  and,  even  apart  from  this,  I  should  bs  of 
that  opinion,  inasmuch  as  there  is  nothing  in  the  psn* 
graph  to  exclude  the  right  to  refreshers,  and  refreshen 
had  theretofore  been  allowed.  The  right  to  refreshen^ 
such  as  it  was,  continued  still ;  and  if  there  wss  nj 
doubt  on  that  subject  it  is  entirely  removed  by  the 
appropriate  langnage  used  in  paragraph  30.  Therefor^ 
I  am  clearly  of  opinion  that,  as  refreshers  used  to  bs 
allowed  in  the  Exchequer  Chamber,  refreshers  came  to  bs 
allowable  in  the  Court  of  Appeal,  because  it  emm 
within  the  description  of  "  work  not  herein  provided  for, 
and  in  respect  of  which  fees  have  heretofore  beta 
allowed."  Argument  in  the  Court  of  Appeal  is  ssb- 
stituted  for  argument  in  the  old  Exchequer  Chamber;  si 
refreshers  were  allowed  in  the  old  Exchequer  Chambw, 
so  they  are  to  be  allowed  under  this  rule  in  the  net 
Court  of  Appeal.  I  am  of  opinion  this  applicstios 
should  be  granted,  and  that  the  matter  should  be  seat 
back  to  the  master  for  the  purpose  of  his  reviewing  Ui 
taxation. 

A.  L.  SiOTH,  J.--This  is  an  application  to  review  s 
taxation  of  Master  Johnson,    which   came  before  mf 
brother  Day  at  chambers,  who  referred  it  to  the  cooit 
I  understand  it  has  been  admitted  on  both  sidss  thst 
Master  Johnson  in  no  way  exercised  his  discretion,  but  hsi 
decided  on  these  rules,  and  yery  properly,  and  left  it  to  tbs 
court  to  say  whether  that  is  a  right  decision  which  he  bai 
arrived  at.    What  I  understand  he  decided  was  that,  sis 
matter  of  law,  under  these  rules  no  refreshers  can  bs 
allowed  in  any  case  of  argument,  no  matter  how  long  it 
lasted,  in  the  Court  of  Appeal.    I  think,  on  the  tons 
construction  of  these  rules,  the  master  was  wrong,  and  I 
am  vary  happy  to  be  able  to  say  so.  Before  these  rules,  it 
is  conceded  by  Mr.  Cohen,  who  is  objecting  to  these 
refreshers,  that  refreshers  were  allowed  on  argumeat  of 
special  cases  in  the  Exchequer  Chamber.     Before  these 
rules  also,  which  were  passed  in  1883,  as  I  understsnd, 
they  were  allowed  in  the  Court  of  Appeal.     Bat  it  is 
said,  by  reason  of  these  rules,  which    were  passsd  in 
1883,  the  practice  which  heretofore   had  existed  wis 
altered,  and  that  these  rules  compel   us  to  say  tbst 
refreshers,  after  the  passing  of  these  rules  in  1883,  wsie 
not  to  be  allowed.    I  do  not  think  that  is  the  true  eon- 
strncUonof  these  rules;  and  I  will  say  why.    First  of 
all,   ord.  65,   r.  1,   which  is    the  order  which  dssls 
with  costs,  begins  by  saying,  **  Subject  to  the  provisiooi 
of  the  Acts  and  these  rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Oourti"  which  includes 
everything,  '*  including  the  administration  of  estates  and 
trusts,  shall  be  in  the  discretion  of  tbo  court  or  judge." 
We  start  with  that.    We  then  pass  on,  in  the  sains 
order,  to  paragraph  30  of  rule  27,  whiob,  to  my  mindr 
unless  there  is  something    which    expressly  alten  it» 
expressly    keeps    the  old    practice    which    theretofors 
existed.    It  says,  **  As  to  any  work  and  labour  properly 
performed  and  not  herein  provided  for,  and  in  respect  of 
which  fees  hsTC  heretofore  been  allowed,  the  same  or 
similar  fees  are  to  be  allowed  for  such  woric  and  labour 
as  have  heretofore  been  allowed."    Now  Mr.  Cohen  takes 
exception  to  that  paragraph  as  applying  to  coonssl  at 
all,  and  says  **work  and  labour"  doea  not  apply  to 
counsel ;  the  word  *<  work ''  does,  but  the  word  *<  labour 
does  not  apply  to  oonnseL    But  I  will  only  refer  to  sub- 
section 38,  which  refers  clearly  to  work  by  counsel,  beoauie 
it  says,  "  As  to  all  fees  or  allowances  whiob  are  discre- 
tionary, the  same  are,  unless  otherwise  proTided,  to  be 
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llbvBd  at  «be  diianlioii  of  the  tsxing  officer,  who,  In 
|m  csBfcbe  of  ibA  dfMvetioBi  la  to  take  into  oonaidera. 
Ilm  tlie  oOier  Im  ni  allowaiKMe  to  the  Bolieitor  and 
IndbbbI,  if  mjf  m  nipeet  of  the  work  to  whioh  any 
iMb  aUowaaea  ipplM.'*    Therefore,  they  deal'  there 
«lih  the  «vk  of  eoBnael  and  the  work  of  iolicitors ; 
Ikiy  tbovOit  eoBBMl  can *'  work"  and  Bolioitors  oan 
^WBtk.**  nacloK^Mib-Mction  38  appUea  nndoubtedly 
^  eo3Mil  a  vdl  aa  to  aoliciton.  Then  it  ie  aald  it 
ilMBUteiwli  "IB  icBpeet  of  whioh  a  fee  to  a  BoUcitor 
m  tUtmjkm  hoetofore  been  allowed."    All  I  oan  lay 
lift iMBot  ofj  10.   It  Bays  fecB  generally,  '<  aa  to  any 
Wk  Ml  hboar  properly  performed,  and  not  herein 
immlMkr,ad  hi  respeet  of  whioh  feea  ha?e  hereto- 
lip  iM  aUovBd."     It    doee    not  ont  it  down    by 
"^  km  to  a  adlidtor  or  attoroey,  but  it  ia  general. 
fhm  mlBB  wiah  to  ont  feea  down  to  aolid- 
kUf   yon    have    only    to    look    at   anb^aec- 
17,   vhare    they    deal    with    them    diiferently 
Im  to  eoBoad*    They  aay  there   '*feea"  gener- 
md,  therefore,  I  hold  it  appliae  to  both.    There- 
Nb-aeetion  30  ia  not  open,  in  my  judgment,  to 
Mr.  Cbhcn  exhibits  to  it,  and  I  read  it, 
to  t&y  work  and  labour  properly  performed  by 
and  idieitorB,  and  not  herein  pcofided  for,  and 
of  which  tern  ha?e  heretofore  been  allowed, 
lana  at  nmilar  feea  are  to  be  allowed  for  snch  work 
kliboBiuhBre  heretofore  been  allowed."  Therefore, 
\  aone  to  paragraph  48,  if  we  atop  there,  it  is 
■asifaat  that,  inaamnoh  aa  it  la  conceded  that 
W  wij  oi  lefreahers  were  allowed  in  the  Ez^eqner 
iter  beCne  the  paesiug  of  these  rules,  that  rule 
c^icniykept.    But  it  is  aald  that  paragraph  48 
be  jead  as  regards  refreshers — refreshers  shall  only 
~  in  esaes  of  what  I  may  call  shortly  nisi  priuB 
or  caaei  in  the  Court  of  Obancery  where  parol 
h  givcB.  But  I  do  not  read  the  paragraph  In 
vq  it  aSL   By  rule  44  of  these  rules,  when  they 
t  to  itate  vhen  a    thing  shall  not  be   allowed, 
to  npm&j  lUte,  «  Ko  retaining  fee  to  counsel  shall 
••  aBoBcd  9B  taation  aa  between  party  and  party." 
M^  b   pangiaph    45,     "fees     for    conferences 
•BBot  to  be  afloKd  in  oertain  cases."     Then  we  come 
ti  pmgofh  iS,  and    I    quite    agree  with     what 
l^femtber  Bi^  has  aaid ;  it  la  dealing  with  what  ahall 
■MBw^ed,  aad  what  coeta  ahall  be  allowed,  aa  regards 
*^*''»  ^  Bfai  priui  cases,  but,  in  my  Judgment,  is 
MBoi  aay  tbej  ahaB  not  be  aUowed  in  any  other  case. 
Hi  thst  h  tbe  whole  point  of  this  case.     Therefore,  in 
9^UoB,  the  gisnting  of  refreshers  in  the  Oourt  of 
«ll>il  vMdiKtetionaiy  in  the  master,  if  he  had  been 
H  wkM,   Am  he  has  not  ezerdaed  that  diaeretion ,  we 
j?iy  h  Ua  place  to  exerdae  it,  and  we  think  auoh 
■Mo  oQg^t  to  be  allowed,  and  therefore,  theae 
iJ'"*«>  ought  to  be  allowed.    If  there  is  any  question 
ptotbaae  being  improper  in  amount,  we  think  they 
BW  ts  bs  leforred  to  the  taxing  master  to  say  so. 
pMCac^  we  aay  that  the  master  is  at  Uberty  if  he  likes 
^>0ov  lefnaheia  in  this  case ;  and  questions  both  as 
Mm  oaeaaion  and  the  amount  are  for  the  maater  to 


I .  ^-  I  undetatand  that  this  matter  will  not  go 
'Z^^^^>i^  d  '^PPMl,  but  stands  here;  therefore  we 
*^*bs8ktpUie 


^jKorfwa  alUwd;  the  maaUr  (oheai  liberty  to 
^MBBUitasortoa  of  apptllanU'  eoata  in  this  maUer; 
JPjJ^fojwycMlj  o/,  and  relating  to,  the  ohfectiona, 
^^vmajfUaUiom  in  this  court  and  below, 

ITsSf"*  ^  ^  appellants,     WaUona,    Bmhb,    <ft 
*^^*^fcitheieapondents,  Fidd,  Roaeoe,  <k  Co. 


a  B.  Bit.  (Hathew  and  A.  L.  Smith,  JJ.)       Nov.  25. 

Sheffield  Watebwoeks  Co.  v.  Hayoe  of 
Sheffield,  (a.) 

Ptthlin  Health  A(t,  1875  (38  ^  39  Vict,  c  55),  a.  256^ 
District  rate^  Valuation  liat  rediiced  by  ataeaament 
committee— 'Appeal  to  qnarief  aesnons — Sufficient 
eauaefor  non'pc^ment. 

A  diairict  raU,  band  on  a  mw  valuation  liat  duly 
approved  by  the  aaaeaament  conimittee,  toaa  levied  on  the 
property  f\f  the  appeUanta  by  th^  rtaptndeiita  under  the 
power  a  of  aeetion  211  o/  the  Puhlic  Health  Act,  1875. 
Subaequently  the  appellanta  obtainvlfrom  the  aaaesament 
committee  a  reduction  in  the  viluat^'offt  but  being  still 
diaaaiiafied  with  the  amoutit,  ih^y  give  notice  of  appeal 
to  quarter  aeaaiona.  Pending  the  hearing  of  the  appeal 
the  reapondenta  took  out  a  aummona  under  tecfion  256  of 
the  Public  Health  Ad,  1875,  calling  on  the  apptllanta  to 
ahow  cauae  why  the  rate  ahould  not  be  paid. 

Held,  that  the  rate  being  baaed  on  a  va^uition  which 
had  been  culmitted  by  the  euaeaament  committee  to  be 
exetaaive,  there  waa  sufficient  cauae  for  non-payment  of 
the  rate  within  the  meaning  of  section  256. 

Special  caae  atated  by  the  atfpendiary  magistrate  of 
Sheffield. 

The  waterworks  company,  the  appeUanta,  were  aam- 
moned  in  May  laat  to  anewer  a  claim  by  the  reapondenta, 
the  Corporation  of  SheiBeld,  for  payment  of  £827,  the 
amount  aUeged  to  be  due  on  their  aaaeaament  to  a 
general  diatrict  rate  made  on  October  8,  1884.  Sup. 
plemental  Yaluation  llata,  In  which  the  rateable  valae  of 
the  premiaea  in  the  occupation  of  the  appeUanta  in  the 
townahipaof  Sheffield,  Brightaide-Bierlow,  and  Atter- 
difle-cum-Dumall  had  been  largely  increaaed,  had  been 
duly  algned  by  the  o?eraeera  of  the  three  townahlpa, 
and  approved  by  the  aaaeaament  committee  of  the 
Sheffield  Union  in  September  and  November,  1884.  Oa 
October  8,  1884,  the  corporation  made  a  general  diatrict 
rate  for  the  borough  of  Shei&eld  on  the  baals,  aa  regarded 
the  propeity  of  the  appellants  at  Brightside«Bierlow,  of 
the  snbatitutional  valuation  list,  but,  as  regarded  that  in 
the  other  two  townships,  on  the  basis  of  the  valuations  on 
which  the  previoua  ratea  had  been  made.  Oa  Ostober 
10, 1884,  a  poor  rate  for  the  townahip  of  Brightaide- 
Bierlow,  and  on  November  8,  18!i4,  poor  ratea  for  the 
two  other  townahipa  were  made  on  the  basia  of  the 
aupplemental  valuation  llsta,  in  whioh  the  company  were 
rated  in  accordanoe  with  the  increaaed  aaaessments. 
On  November  19,  1884,  the  waterworks  company  gave 
notice  of  their  objection  to  the  supplemental  valuation 
ILats,  and  on  December  3,  1884,  the  corporation  de- 
manded payment  from  them  of  the  general  distriot  rate 
made  on  October  8, 1884.  On  Deoembec  20,  1884,  the 
assessment  committee  gave  notice  to  the  company  that 
they  had  reduced  the  net  rateable  value  for  their 
property  in  Brightaide-Bierlow  from  £3,200  to  £2,700, 
and  that  of  the  premises  in  Sheffield  from  £8,400  to 
£6,300.  The  company  not  being  satiafled  with  such 
reductionc,  gave  notice  of  appeal  to  quarter  sessions, 
and,  on  AprU  10,  1885,  such  appeala  were  duly  entered 
and  reapited,  and  were  atlU  pending  when  th3  aummona 
iiad  come  on  for  bearing  before  the  atipendiary  magis- 
trate for  an  order  for  the  payment  of  the  ratea.  On 
February  27, 1885,  the  company  gave  notice  of  appeal 
to  quarter  aeaaiona  agaluat  the  diatrict  rate  made  on 
October  8,  1H84,  but  tbia  notice,  being  admittedly  too 
late,  waa  withdrawn  by  them.  In  Biaroh,  1885,  the 
waterworka  company  offered  to  pay  the  diatrict  rata 
upon  the  baaia  of  the  yaluationa  whioh  had  been  in  force 
previously  to  September,  1884,  and  that  the  ultimata 

(a.)  Beported  by  A.  P.  Pbrcbval  Kbbp,  Eeq.,  Banister- 
I  at- Law. 
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baUnoe  should  be  ad  J  oifted  between  themselTee  and  the  oor  • 
poiatlon  in  aoooidanoe  with  the  result  of  the  oompan/'s 
appeals  to  quarter  sessions,  but  this  offer  was  deolined 
by  the  oorporation.  Upon  these  facts  the  stipendiary 
xnagistrate  held  that  no  suffloient  cause  for  non-payment 
of  die  rate,  under  sections  211  and  256  of  the  Public 
Health  Act,  1875,  had  been  shown,  inasmuch  as  the 
^nation  lists  for  the  time  being  in  force  had  been 
takcA  for  the  rate,  and  that,  to  inquire  into  their  fair- 
ness upon  the  occasion  of  another  rate  being  made 
(whether  district  or  poor  rate),  would  be  going  beyond 
the  ministerial  power  belonging  to  a  court  of  summary 
jurisdiction,  and  he  ordered  the  company  to  pay  the 
£827.  The  company,  being  dissatisfied  with  his  deter- 
mination as  erroneous  in  law,  obtained  a  specisl  case. 
J.  E.  Barker^  for  the  appellants, 

A.  OUn,  for  the  respondents,  cited  Sandffote  Local 
Board  7,  Fledge,  33  W.  B.  665, 14  Q.  B.  D.730. 

Matubw,  J. — I  think  there  was  suffloient  cause  shown 
to  the  magistrate  for  non-payment  of  the  whole  amount 
A  reduction  had  already  been  made,  and  it  was  clear 
from  that  that  the  rate  was,  on  the  face  of  it,  bad.  I 
think  that  there  was  suffloient  cause  for  the  non-payment 
of  the  rate  within  the  meaning  of  section  256  of  the 
^ubUo  Health  Act,  1875. 

A.  L.  Smith,  J. — I  am  of  the  same  opinion.  All  tha£ 
was  decided  in  the  case  of  Sandgafo  LoocU  Board  t. 
Pledge  was  that  the  Justices  could  not  go  into  the 
question  of  the  ralidity  of  a  rate  when  a  demand  was 
made,  there  being  no  appeal  before  them  against  the 
rate  iUelf .  It  is  a  mistake  to  apply  that  case  to  the 
present  one.  Here  there  was  nothing  in  dispute.  At 
the  time  of  the  demand  the  ?aluation  was  at  £3,200,  but 
before  the  summons  had  been  taken  out  for  an  order  for 
payment  that  valuation  had  been  reduced  by  the  assess- 
ment committee  to  £2,700,  and  the  corporation  had  upon 
the  face  of  the  rate  clearly  been  demanding  too  much. 

The  decision  of  the  stipendiary  magistrate  was 
erroneous,  and  the  raspondents  will  have  to  make  a  new 
demand  for  the  proper  amount. 

Appeal  allowed. 

Solicitors,  PaUiaon,  Wigg,  Jt  Co.,  for  B.  P.  Broomhtad, 
Sheffield. 


Prob.  Di?.  &  Adm.  Div. 
Admiralty. 


July  7;  Aug.  4. 


'<  Thx  Blxnheuc."  (a.) 

Damage  —  Registrar    and    tMreharda  -^  Measure    of 
damage. 

Where  a  veasd  carrying  cargo  is  damaged  in  a 
eollieion  wUh  a  wrongdoing  veatel,  and  ia  compelled 
to  return  to  her  loading  port  and  to  there  diecharge  her 
cargo  for  the  purpose  of  being  repaired,  the  shipowner 
is  entitled,  if  the  repairs  are  completed  in  a  reasonable 
time  and  the  cargo  ia  only  partiaUy  damaged,  to  re^ship 
and  carry  on  the  same  cargo  in  order  to  earn  his  full 
freight. 

If,  however,  lefore  the  damaged  cargo  is  re* 
shipped,  the  shipowner  offers  to  give  up  his  lien  on  such 
cargo  without  the  full  freight  being  paid,  and  to  take  on 
board  from  the  cargo-owner  a  fresh  cargo  on  fresh 
terms  as  to  freight,  die,  but  the  offer  is  refused  by  the 
cargO'Owners,  and  the  damaged  cargo  is  re-shipped  and 
carried  onto  its  port  of  destination  under  the  original 
contract  of  affreightment,  and  disposed  of  there,  the 

(a.)  Reported  by  a  F.  Jnonxi^  Esq.,  Baniiter-at-Law. 


registrar  and  merchants  muet,  for  the  purpose  of  aum* 
ing  the  damage  sustained  by  the  carye-etsMn  ts 
consequence  of  the  collision,  aeeertaim  or  eetimate  ot  what 
rate  of  freight  the  shipowner  offered  to  ship  a  fruK 
cargo,  and  must  then,  in  order  to  aseertain  the  meoiMf 
of  damages,  compare  the  loss  which  would  /lave  rtsnUd 
to  the  cargo'owners  if  the  shipowners  offer  hoA  heh 
accepted^  and  the  damaged  cargo  had  bnn  told  ot  tht  \ 
port  of  shipmentf  with  the  loss  which  aetually  resuM 
on  the  disposal  of  the  damaged  cargo  at  its  pari  of 
destination, 

Semble,  whichever  of  these  two  amounts  of  damagu 
proves  to  be  the  lecut  wUl  be  the  measure  of  the  damagu 
the  cargo'Owners  have  sustained  by  reason  of  the  toUi- 
sion;  any  eaooess  over  auch  leaet  amount  hoeing  Ua 
oauaed,  not  by  the  collision,  but  by  the  manner  in  wkkk 
the  cargo^ownera  dealt  with  the  damaged  cargo  atik 
port  where  it  waa  re-ahipped. 

This  was  an  objection  to  the  report  of  the  tegittm  ia 
a  cause  of  damage  instituted  on  behalf  of  the  ownen  of 
a  cargo  of  coal,  laden  on  board  the  cteamship  Blenhein, 
against  the  steamship  Kairoa  and  her  freight.  Fleidp 
ings  in  objection  were  entered  into,  but  the  facts  of  fte 
case  sufflciently  appear  fipm  the  report  of  the  assiatut 
registrar,  and  the  reasons  annexed  thereto.  Such  repait  • 
and  reasons  were  in  terms  as  foUowa : — 

Bbpobt. 
**  Whereas  the  defendants  ha?e  admitted  their  lis- 
bility  for  the  damages  caused  to  the  plaintiffs  by  reaam 
of  the  collision  in  question  in  this  action  betweea  the 
above-named  steamships,  now  do  I  hereby  report  that  I 
have,  with  the  assistance  of  Messrs.  Sidney  Toung  a&d 
Thomas  Seller,  of  London,  merchants,  caref  oUy  eiAiuiued 
the  claim  filed  by  the  plaintiils,  together  with  all 
accounts  and  vouchers,  and  the  papers  and  proceeding! 
produced  and  brought  in,  and  having,  on  the  25th  o( 
July,  1884,  heard  the  evidence  of  Martin  Dann  on 
behalf  of  the  defendants,  and,  on  the  2nd  of  Febrosry, 
1885,  the  evidence  of  Joseph  Berry  on  behalf  of  tht 
plaintiffs,  and  also  what  was  urged  by  the  solioitora  (or 
the  plaintiffs  and  by  counsel  for  the  defendants,  1  fln<i 
that  there  is  due  to  the  plaintiffs  for  the  damagea  pro- 
ceeded for  the  sum  of  £642  12s.,  together  with  latereat 
thereon,  as  stated  in  the  schedule  hereto  annexed.  I  am 
also  of  opinion  that  the  plaintiffs  should  be  condemned 
in  the  costs  of  the  reference." 

Bbasons. 

This  was  a  daim  by  the  Great  India  Peninsula  Bail- 
way  Oo.,  as  owners  of  a  cargo  of  coals  ahipped  in  the 
steamship  Kairoa,  for  damage  done  in  a  collision  betweea 
that  ship  and  the  steamship  Blenheim,  in  Fensith 
Boads,  on  the  7th  of  Jnly,  1882.  In  an  action  by  the 
owners  of  The  Kairoa,  The  Blenheim  waa  found  solely 
to  blame,  and  the  daim  of  The  Kairoa  waa  hes^  ssA 
reported  upon  in  August,  1883.  In  a  separate  action 
by  the  owners  of  the  cargo  of  The  Kairoa  the  owners  of 
The  Blenheim  admitted  liability,  but  the  reference  oK 
the  eaigo  daim  did  not  come  on  for  hearing  until  the 
25th  of  July,  1884»  when  it  was  adjoomed  for  further 
evidence,  and,  after  some  fruitless  attempts  at  a  settle- 
ment,  the  hearing  was  conduded  on  the  2nd  inst. 

The  collision  happened  just  after  The  Kairoa  had 
oome  out  of  Penarth  Docks,  bound  for  Bombay,  with  a 
cargo  of  coals  for  the  use  of  the  Great  India  Peninaalsr 
Bail  way  Oo.  The  vessd  was  so  much  injured,  being 
cut  down  to  the  water's  edge  and  a  hole  being  made  in 
her  hold  No.  3,  that  she  had  to  be  re-docked  foi 
repairs,  and  all  her  cargo  was  taken  out,  but,  on  oooi- 
pletion  of  the  repairs,  it  was  re-shipped  and  carried  to 
Bombay,  where  she  arrived  on  the  9th  of  September, 
and  her  cargo  was  delivered. 

The  plaintiib'  daim  was  baied  on  the  oertifloates  of 
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|9ian«7on  wlio  impaeted  the  ooal  at  Bombajr  shortly 
pK  it  had  been  UodBd  sod  ttaoked.    It  oompriaed  four 

l"  £     a.    d. 

[  1.  The  kea,  I7  ibort  deliveiy,   of    77 

l^hkexeeaofttaiuiial  watte  at  Ba.l8, 

ir808.partoe 115  10     0 

i '  S.  The  daa^e,  by  ealt  water,    to   the 

]M  faiKa  Skid,  97,S64  tone  at  B8.2,  or 

,||^4d.perta 162    2    3 

' .  S.  Titdmagf,  by  ezoeeaiYe  breakage,  to 
^  vfeofe  oBgo  delivered,  2,881^  tons,  at 

MwlALpatoa 1,440  15     0 

i^Smf^ba 24    0    0 


Total    .  .        £1,742     7     3 

of  the  damage  waa  objeoted  to,  and,  in 
I,  joatly,  aa  being  ezoeaaiTe.  Flret,  the  loaa 
Jb»  MieBtyaeTen  tona  abort  deli?ered  had  been 
tt30i.  per  ton,  the  snppoeed  market  Talue  of  the 
coal  at  Bombay  after  payment  of  freight  and 
bat  ahoold  have  been  baaed  on  the  cost 
lOa.  per  ton,  no  chargea  being  payable  on  it 
Ika  freight  having  been  already  aettled  by  the 
in  the  former  action.  Secondly,  aa  regarda 
»,  it  waa  atated  in  the  aorreyora'  certifioatea 
the  vbole  of  the  ooal  contained  an  immenae 
o(  veiy  fine  coal  daat,  almost  like  aand,  and  a 
■Mil  proportion  of  medinm  and  large.aized  ooal, 
to  build  up  the  walla  of  the  atack,"  and 
10  eanaed  by  exceeaive  breakage  waa 
tt  IU.6,  or  lOa.  per  ton,  the  enrveyora,  it  waa 
heiog- o{  opinion  that,  if  sold  by  auction,  it 
d»w  tbat  deficiency  on  the  aoand  Talne  of 
eoalt. 
ity  iint,  Ik  would  appear  that  the  exceaaive  breakage 
to  torn  extent,  at  least,  not  attributable  to  the 
>iior,inaletter  of  the  24th  of  July,  1882,  from 
'Wiwtoii,  the  plain  tiffs*  aaaiatant  ooal  inapector,  who 
■i»e4the  ooal  at  Cardiff  ahortly  after  ita  discharge, 
_  ^itattdthtt  nfacient  care  bad  not  been  exercised 
wyCTeat  hteahge,  and  that,  therefore,  there  waa  a 
S*V ^otttttj  of  inall  ooal, 
igUB,vetUakti)at  the  plaintiffs'  anrreyor  uaed  an 
wwoBi  test  ia  oeaauring  the  plaintiffs'  lose  by  the 
Wy**^  of  the  nine  of  the  coal  if  pnt  up  for  aale  by 
■■OB  St  BoQbsj.  Thai",  no  doubt,  would  ha¥e  been  a 
M<r  («tt  if  the  plaintiffs  had  been  merohanta  import- 
2^^^'^'n-iale,  and  therefore  entitled  to  claim 
PjMofpiofit;  but  here  the  coal  waa  for  the  plain- 
wevBiiflf.Bodit  appeared  from  the  aurveyor*a  8th 
'^^ibe  interrogatory,  and  from  the  e?idence  of 
B417,  tka  plaintiffa'  Hccountauf,  that  the  broken 
^^  **  in  a  great  oieasnre  uufic  and  useless  for 
^^  parposea,  for  which  it  waa  imported,  waa 
oy  the  eompaoy  for  their  amitbiea,"  for  which  they 
rt  aoBQiUj  about  2,000  tona  at  a  coat  of  only  6d.  or 
«*  per  ton  iban  that  of  their  coal  for  locomotive 


MiuQther  objection  waa  taken  to  the  claim  which, 
^  ^uioQ,  lUMle  it  unneceaaary  to  determine  the 
Kol  depreciation  in  the  value  of  the  coal  at  Bom- 


^nespoodence  produced  at  the  reference,  it 
^^•tUr.ThomaoUy  the  plaintiffa'  inapeotor  at 
^  J  Imported  that  about  one-third  of  the  cargo,  the 
2^*^M4in  hold  No.  3,  had  been  aaturated  with 
Co  IWyLl'^  thereby  rendered  unfit  for  re-abipinent 
"hwskiL**^  that  the  remaining  quantity  would 
H^j^"*  ^picked  in  ahipment,  aa  there  waa  a 
^-'^pctenitige  of  email,  and  thia  would  be  a  very 
^^y  P«eea  aid  the  reaiUt  unaatiafactory."  He 
^JjJJjn  «e«»fca,d^  that  for  the  good  of  all  partiea 
iqJ^I^^^  vhole  cargo  ahould  be  condemned  and 
°^  IM  stated   to    be  the  common  way  of 


dealing  with  damaged  cargoea  of  ooal  at  Cardiff,  and  it' 
waa  admitted  by  the  plaintiffs  that  it  would  have  been* 
the  beat  way  of  dealing  with  this  partionlar  oargo. 

The  reason  given  by  them  for  not  adopting  k  waa  that 
Mr.  Stamp,  the  owner  of  The  Kairot,  ref  uaed  to  take- 
any  other  cargo  than   the  oargo  actoally  diachaiged, 
except,  aa  he  atated  in  an  affidavit,  "  upon  freah  terms 
aa  to  freight,  Ac"     Upon  thia  it  waa  argued  for  the 
plaintiffa  that  they  were  bound  to  re-ahip  the  aame  cargo  - 
at  thA  riak  of  having  to  pay  damagea  to  the  ahipowner. 
Mr.  Stamp,  however,  waa  not  produoed  as  a  witneaa  at 
the  reference,  nor  did  it  appear  that  any  attempt  had 
been  made  by  the  plaintiffa  to  ascertain  what  waa  meant 
by  **  freah  terma  aa  te  freight,  ftc,"  nor  that  they  had  had 
any  communication  with  Mr.   Stamp  except  through- 
Meaera.  Pirie  ft  Oo.,  who  had  chartered  the  ahip  from  the 
owner  and  had  aub-ohartered  her  to  the  plaintiffs.  No  au- 
thority waa  cited  for  the  contention  that  the  plaintiffs  were  • 
boand  to  re-ship  a  damaged  cargo  at  the  port  of  ahipment 
againat  the  advice  of  their  aurveyora,  nor  waa  it  ahown 
on  what  reaaonable  grounds  the  shipowner  oonld  insist 
on  reloading  a  damaged  and  possibly  dangerous  oargo 
rather  than  take  a  clean  cargo  of  coals,  which  might 
have  been  shipped  with  probably  less  delay.     It  was 
further  stated  that  but  for  the  owner's  refusal  the  sub- 
charterers,  Mesara.  Pirie  &  Co.,  were  willing  to  ahip  a 
freah  oargo ;  but  it  did  not  appear  why  they  ahould  be 
bound  to  obtain  the  ahipowner*a  approval  by  the  shipment 
of  a  clean  in  place  of  a  damaged  oargo,  or  how  either 
party  would  have    been  injured  by  the  subatitution. 
We,  therefore,  think  that  the  plaintiffs  ought  to  have 
add    the  cargo  at  Cardiff    in  accordance  with  their 
inapector*a  advice,  and  that  they   are   not  entitled  to 
recover  the  depreciation  of  the  market  value  of  the  cargo 
when  deltveied  at  Bombay,  but  only  the  loss  which  they 
would    have  austained  if  the  cargo  had  been  sold  at . 
Cardiff.    From  the  evidence  given  at  the  reference  as  to 
the   result  of  sale  of    similarly  damaged    cargoes   at 
Cardiff,  we  gathered  that  the  discharged  cargo  might 
have  been  sold  at  a  loss  not  exceeding  ia.  per  ton  on  the 
coat  price  of  10a.  per  ton.    Aaauming,  then,  that  the  loaa 
of  weight  conaequent    upon  diacharging  the  oargo  at 
Cardiff  about  two  per  cent.,  the  average  eatimated  loss 
of  weight  on  delivery  of  such  cargoes  at  Bombay,  or 
about  sixty  tons  on  the  whole  cargo  of  3,019  tons,  we 
have  allowed  £30,  or  lOs.  per  ton  in  respect  of  that  loss. 
Ou  the  remainder  of  the  cargo,  conaiating  of  2,959  tona, 
which,  in  our  opinion,  ought  to  have  been  sold  at  Cardiff, 
we  hate  allowed  £600,  being  nearly  at  the  rate  of  48. 
per  ton.     A  aum  of  £12  12s.  has  been  added  to  the  claim 
as  the  costs  of  aurveya  at  Cardiff. 

The  claim  having  been  ao  largely  reduced,  I  am 
of  opinion  that  the  plaintiffs  ought  to  pay  the  coats  of 
the  reference. 

Schedule  referred  to  in  the  annexed  report : — 

Claimed.        Allowed. 
£    s.   d.       £    fl.   d. 

1.  Coal  oargo  abort  delivered  77 

tone,  at  30s.  a  f  on   .        .     115  10    0      30    0    0 

2.  Damage  to  cargo  by  water, 

3s.  4d.  a  ton  on  972-64  tons    162     2     3^ 

3.  Damage  by  excesai? e  break-  f  qqq    q    q  . 

age,  10s.  a  ton  ou  2,881^  ( 

tons        .        .        .        .M40  15    0] 

4.  Survey  fees         •        .        .       24    0     0       12  12    0 

£1,742     7     3  £642  12     0 
With  interest  at  four  per  cent,  from  the  7th  of  July, 
1882,  until  paid. 
July  7. — The  petition  on  objection  was  now  heard. 

Barnes,  for  the  appellants.— As  The  Kairos  arrived 
safely  with  her  cargo  at  Bombay,  the  measure  of  the 
damages  the  oargO'Owners  have  sustained  by  the  collision 
is  the  difference  between  the  value  the  cargo  would  have 
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aotaallj  realized  there  in  the  market  and  the  valne  it 
wonld  have  ao  realized  if  the  whole  of  it  had  arri?ed 
tiiere  undamaged.  It  is  dear  law  that  a  shipowner,  bo 
long  at  his  oargo  exists  in  specie,  is  entitled  to  carry  it 
on  and  earn  his  freight ;  and  the  fact  that  the  eargo  has 
lieen  partiallj  damaged  by  a  wrongdoer  cannot  alter  the 
contract  of  affreightment  entered  into  by  him  with 
-the  cargo-owners  to  carry  on  the  cargo  originally 
shipped,  and  only  that  oargo.  We  contend  that,  in  this 
•case,  on  the  efidenoe,  the  owner  of  The  Kairoe  insisted 
•on  bis  righfr  so  to  carry  on  the  original  cargo,  bat,  at 
•any  rate,  the  appellants  were  not  bound  to  embark  in  a 
new  adreotore  in  order  that  the  damaged  cargo  might 
'be  freM  from  the  shipowners'  lien  for  freight,  and  be 
told  at  Oardiil,  e?en  if  it  was  clear  that  the  loss  ocoa> 
sioned  by  the  sole  negligence  of  the  owners  of  The 
SBlenheim  might,  on  such  sale  at  Oardiif,  be  less  than 
the  loss  on  a  sale  at  Bombay.  Why  shoald  the  cargo- 
owners  act  as  agents  for  the  owners  of  the  vessel  which 
damaged  their  cargo  P 

He  referred  to  Notana  t.  Headei  S019,  20  W.  B.  442, 
I*  R.  7  Q.  B.  225,  288 ;  Jonee  ▼.  Holm,  L.  B.  2  Ex. 
335,  15  W.  B.  0.  L.  Dig.  115  »  Tinddll  ▼.  Taylor,  4  E. 
«  B.  219,  3  W.  B.  0.  L.  Dig.  214. 

W.  R.  Kennedy,  Q.C.,  fox  the  respondents.— Whether 
the  assistant  registrar  and  merchants  hare  assessed  the 
damages  here  on  right  or  wrong  principles,  the  cargo- 
owners  have,  in  fact,  in  the  resodt,  recovered  even  more 
than  the  amount  of  damages  to  which  they  are  entitled. 
They  had  the  benefit  of  using  the  damaged  coal  as 
smelting  coal,  instead  of  an  equal  amount  of  smithy 
coal,  which  otherwise  they  must  have  bought  in  the 
market;  so  that  the  loss  to  them  by  the  collision 
was  only  one  shilling  per  ton  on  the  damaged  coal, 
whereas  the  report  allows  them  four  shillings  pes  ton. 

He  referred  to  Dlasco  t.  Fhtcher,  11  W.  R.  997,  14 
0.  B.  N.  8. 147  ;  Jackson  ▼.  The  Union  Marine  Inear- 
anee  Co.,  22  W.  B.  79,  23  lb.,  169,  L.  B.  8  0.  P.  572, 
10  0.  P.  125. 

Cur,  adv,  vuU, 

Aug.  4.— Hankbk,  p.— This  case  arose  on  the  plaintiffs' 
objection  to  the  assistant-registrar's  report.  The  facts 
are  so  clearly  stated  in  the  report  that  I  need  not  re- 
capitulate them.  I  regret  that  I  cannot  adopt  the  view 
of  the  assiitant  registrar  and  merchants,  as  it  is  a  very 
reasonable  one,  but  I  do  not  think  that  it  can  be  sup- 
ported in  law.  I  have  no  doubt  that  it  would  have  been 
better  for  the  cargo,  and  that  it  would  not  have  been 
any  disadvantage  to  the  shipowner,  if  a  fresh  oargo  had 
been  shipped  at  Cardiff  instead  of  the  damaged  cargo 
being  re- shipped.  Sat  I  am  of  opinion  that  the  ship, 
owner  was  entitled  to  insist  upon  the  original  cargo  being 
xe*shipped  if  it  was  capable  of  being  carried  on,  as  appears 
to  have  been  the  case.  The  shipowner  has  a  lien  on  the 
•cargo  fox  the  purpose  of  enabling  him  to  earn  his  freight, 
and  the  cargo-owner  is  not  entitled  to  insist  on  the  de- 
livery of  the  cargo  without  payment  of  freight  before  the 
completion  of  the  voyage  on  which  the  freight  is  to  be 
•earned.  The  shipowner  was,  therefore,  acting  within  his 
Btriot  rights  in  refasing,  if  he  did  refuse,  to  take  any 
other  cargo  than  that  which  was  actually  discharged.  It 
does  not  appear,  however,  that  the  shipowner  absolutely 
refused  to  take  a  fresh  cargo.  He  only  refused  to  do  so 
•except  *<  on  fresh  terms  as  to  freight,  fto."  What  these 
fresh  terms  were  were  not  shown.  It  is  pointed  out  by 
the  assisUnt-registrar  that  it  did  not  appear  that  the 
plaintiffs  inquired  what  these  terms  were,  and  this  no 
doubt  created  a  difficulty  in  estimatiBg  what  the  fresh 
terms  as  to  freight  would  have  been. 

I  agree  with  the  assistant  registrar  that  it  was  the  duty 
at  the  plaintiffs  to  make  inquiry  as  to  these  terms,  in 
order  that  they  might  be  abl«  to  form  a  judgment 
whether  the  benefit  to  be  derived  from  shipping  a  fresh 
•cargo  would  not  more  than  compensate  for  the  increased 


freight,  and  so  diminish  the  loss  forwhomweveritnli 
concern.  In  the  absence  of  any  inquiry  it  was  to  be|| 
sumed  that  the  shipowner  would  not  have  made  wm 
his  position  to  extort  unreasonable  terms.  Any  adf« 
in  freight  whinh  might  have  occurred  after  the  signiM 
the  charter-party  might,  therefore,  have  been  tskenl 
account  In  estimating  what  the  loss  would  have  h$ 
reduced  to  if  the  plaintiffs  had  endeavoured,  as  tt 
ought  to  have  done,  to  diminish  it  as  muoh  as  1 
I  am  of  opinion,  therefore,  that  the  assistant 
estimate  of  the  damage  is  not  based  on  a 
principle,  and  that  it  is  necessary  to  ascertain  or  c 
what  wonld  have  been  the  inoreaaed  freight 
respect  of  the  fresh  cargo  before  compariag  tiit| 
which  resulted  on  the  damaged  oargo  at  Boobi^  ^ 
the  loss  which  would  have  arisen  on  the  sale  of  thai 
at  Cardiff  and  the  shipping  of  a  fresh  one.  1 1 
opinion  that  the  value  of  the  coal  to  the  ] 
Bombay  ought  not  to  be  estimated  on  the 
plaintiils  pay  for  coal  for  their  smithies,  merely  I 
they  used  this  coal  for  smithy  purposes,  but  that  (I 
question  is  to  what  extent  was  the  heating  poww^ 
coal  reduced  ?  Although  it  was,  in  fact,  used  f 
plaintiffs  in  their  smithies,  it  might  have 
value  than  that  which  they  were  aocastomed  1 
a  shilling  or  sixpence  per  ton  leas  than  they  [ 
coal  for  locomotive  purposes.  I  think,  therefsi|| 
report  must  be  referred  back  to  the  assistant  1 
and  merchants  to  estimate  the  damage  In  oonronai^^ 
the  principles  which  I  have  now  laid  down. 

Solicitors    for   the   appellants,     Walione,    BM,\ 
Johmon. 

Solicitors  for  the  respondents,  Pritehard  A  Som, 


Frob.  Div.  &  Adm.  Div. 
Admiralty. 


July  21;  Aof. 


4! 


"  Thb  Nttioda." 
"The  Collinohovb."  (a.) 
Pradice^Taxation    of   coite^Damaffe-^CoeaMM 
on  hail. 

Money  paid  a$  eommieeion  io  the  euretifi  ^'^^^'Ti 
bond  in  an  action  in  rem  ts  not  reeoverahk  e»  «n 
hettveen  party  and  party,  and  cannot  he  reeomfd  i 
damages  whm  the  haiUh-'ndwas  executed  in  vrdff\ 
obtain  the  release  of  a  vessel,  the  arrest  cf  wAfc4  r 
neither  nudicious  nor  the  resM  of  gross  negligence* 

Thb  Numida. 
This  was  an  action  of  damage  instituted  on  the  1| 
of  May,  1885,  on  behalf  of  the  owners  of  the  stesr' 
Messina,  her  cargo  and  freight,  against  the  stssi 
Nninida,  A  caveat  warrant  having  been  entered, 
Numida  was  not  arrested  in  the  suit,  but,  after  sc 
of  the  writ  on  the  owners  of  The  Numida,  an  •PP^'^ 
was  entered  tor  them  as  defendants,  and,  on  the  27w« 
Hsy,  1885,  bail  was  put  in  on  their  behair  in  the  N* 
of  £20,000.  Oa  the  28th  of  May,  1885,  the  pUijwJ 
wholly  discontinued  the  action,  and,  on  the  slxUtm 
day,  the  solicitors  for  the  defendants  took  oat  s  ^ 
mens  befote  the  judge  In  chambers  fisHing  oa  vm 
plaintiffs  to  show  cause  why  they  shoald  not  be  orfw 
to  pay  the  bail  commission,  which  the  ^•'•?^ 
alleged  they  had  had  to  pay  in  conseqoenos  of  to^ 
giving  bail  to  answer  the  plaintifftf'  claim.  Tbft  iv^' 
mons  was  supported  by  an  affidavit  in  wbiob  *  rfT^ 
the  solicitors  for  the  defendants  dsposed  {inttr  «;*^^  T; 
the  amount  of  bail  commission  which  the  defenow 


(a.) 


Reported  by  0.  P.  Jbmicbtt,  Eiq.,  Barri»tef-»*-I*'' 
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BnHOoQs. 


*^  Ths  NvicmA." — ^Iir  va  Gabbod. 


liUVAOT. 


lid  had  to  mr^  tfe  fimties  who  gave  baU  on  their 
lihaU  mmxnM  to  iSOO,  being  one  per  oent  on  the 
.MMMKKt  QtM^lBtheaotion. 

On  thetUtot  J1I7,  1885,  the  flammone  came  on  to 
'btliMiiliictebBB^and  was  adjourned  into  court 

Tei  Colunosotb. 

Tliifl  vMttMtionoC  aalfage,  instituted  on  behalf  of 

tiie  owiMitBiiter,  and  crew  of  the  eteamahip  CoUtrup 

iMlMit  IV  dSinjnWt  her  freight   and  cargo,    to 

wSmmtk  lb  mm  oT  £1,500  for  ealrage  eerricea  alleged  to 

ItaM  taa  Rodend  to  the  ship  CoUingrove  in  the  month 

'itnn^  1885,  h  the  BogUah  Channel.     The  CoUingrove 

^%t^itamtti  m  the  Mtioti,  and  her  owners  appeared  and 

Ml  for  the  ram  of  £1,500,  but,  before   the 

r  of  defence,  the  plaintiff  a  wholly  diaoon  tinned 

.  TledefiBDdaiitB  thereupon  took  out  a  aummona 

Bbefotethejadgein  chambera,  applying  that  the 

t  intiienut  be  cancelled,  and  that  the  plalntifla 

d  to  pftj  to  the  defendants  the  coats  of  putting 

^erammoiu  came  on  to  be  heard  before  the 

utiQchamben,  when  the  aollaitora  for  the  plain- 

I  oppowl  my  Older  being  made  ordering  that  the 

^i  of  patlbgfn  hail  phould  be  paid  by  the  plaintiffa, 

J  vlteteff;  the  Preaident  made  the  order  as  prayed, 

i  iBI^  ORfend  that  the  aummona  abould  be  reheard 

SCbeiDn  himself  and  Butt,  J.,  aittiog  together, 
aljooned  sammoua  in  the  caae  of  The  Numida, 
^    ItkcimiBoiu  ordered  to  be  reheard  in  the  oaae  of  The 
I  tUhgnm,  lera  now  heard  before  the  President  and 
MliJ.,faieoait, 

ChariaEdi,  Q.O.,  for  the  owners  of  The  Cohtrup, 
miStMUt,toith9  ownen  of  TAs  Ifeastna.— The  de- 
ftBdaali  fn  setiona  in  rem  are  not  compelled  by  any  act 
«f  thephbttb  hi  anch  actions  to  put  in  bail  in  order 
to  ohtam  the  release  of  their  property  from  arrest. 
lt\if,  then,  Aoold  the  plaintiff^  bear  the  expense  of 
ikil  k  in  iKt  the  price  the  defendants  chose  to 
Mltadarto  ohtahi  what  is,  in  reality,  a  priTilegeP 
irtat  b  Bov  oaDad  commiaaion  on  bail  was  ncTer  oon- 
iifaed  hi  the  Oosrt  of  Admhndty  before  1875  as  either 
coftoarsadam^ea,  and,  indeed,  the  practice  of  paying 
aByaash  eowmiialon  was  never  even  recognized  by  this 
SovtmtiliB  aome  recent  cases.  When  excessive  bail 
lad  hesQ  damsnded,  the  court  condemned  the  defendants 
hihsteier  nan  Ihe  registrar  should  find  had  been  paid 
koidar  to  procure  baiL  Even  if  commission  on  bail 
BOild  beieooveiable  when  a  decree  for  costs  and  dadages 
'  kl  Imft  made  agahist  a  plaintiff,  such  a  decree  would 
^  Mar  be  pRmonnoed  except  where  the  arreat  of  the 
MthM  property  had  been  either  malicioua  or  made 
iHh  gnai  negligenoe.  The  arreat  in  this  case  was, 
hoiam^  neither  maUdous  nor  with  gross  negligence ; 
«d  ft  ia  dear  that,  according  to  the  practice  of  the 
I  flonti  the  amount  claimed  is  not  recoverable  as  costs. 
I  Ib^  rafened  to  The  British  Commerce,  9  P.  D.  128, 
1I)  W.  B.  Big.  64;  The  Evangeliamoi,  Swa.  378 ;  The 
TUoHl,  Br.  &  li.  321 ;  FoxalVe  Bail,  7  D.  &  B.  783. 

/•  P.  AipinaU,  for  the  owners  of  The  Xumida,  aud 

Mes  BweC,  for  the  owners  of   The   CoUingrove.-^ 

ftMMdj  merchants  were  willing  to  become  ball  without 

^te^iaycommisaion,  but  it  is  now  the  univeraal 

IBMttfth  London  for  bail  commiaaion  to  be  paid  to  the 

■tfii  The  court  ought  to  have  regard  to  thia  prac- 

^■i  treat  what  now  are  neceaeary  expenaea  incident 

^tMiogbail  aa  costs  between  party  and  party. 

Cur,  adv.  vuU. 

^  i^-HAXBBM,  P.— In  the  case  of  The  Numida, 
the  fflatloQ  raised  was  whether,  when  a  ship  has 
^'^^  voted  and  released  on  bail,  and  when  pro* 
^^^^  againat  her  have  been  diacontinued  before 
|><i%,the  owners  are  entitled  to  compensation  for 
H»^iiyhaThig  been  obliged  to  pay  oommisaion  in  order 


to  piooure  bail  fot  their  ship.  It  was  ooi\tended  that 
this  oommiaaion  muat  be  regarded  as  costs  in  the  pro* 
ceedings,  in  which  the  giving  of  bail  was  an  ovdii^ity 
step.  We,  however^  are  of  opinion  that  this  oon^teution 
cannot  be  supported.  It  was  not  suggested  that  these 
expenses  had  ever  been  treated  as  costs  since  th^  time 
that  the  practice  of  obtaining  bail  on  payipent  of  com- 
mission arose,  and  we  should  not  be  Jn^fled  in  creating 
a  new  head  of  costs.  We  think,  howevex,  that  under 
some  circumstances  the  commission  paid  tor  obtaining 
bail  would  be  reasonable  as  damages.  This  commission  is 
an  expense  which  the  owner  incurs  in  order  to  obtain 
the  release  of  his  ship,  and  avert  the  damage  that  would 
be  auatained  by  the  continued  detention  of  hia  vessel. 
It  appears  to  ua,  therefore,  that  thia  commiaaion  might 
be  recovered  aa  damagea  in  the  caae,  and  in  like  cir- 
oumatanoea  in  which  damage  ia  to  be  recovered  for  the 
wrongful  arreat  of  the  ahip.  It  has  always  been  the 
practice  of  the  Ck>urt  of  Admiralty  for  the  Judge  to  award 
these  damages  to  the  defendant,  where  the  facts  have 
shown  that  he  was  entitled  to  them,  without  putting  the 
defendant  to  the  neceasity  of  bringing  a  further  action 
to  recover  them ;  and  it  appeara  to  ua  that  where  the 
auit  ia  discontinued^  the  same  power  nevertheless  belongs 
to  the  court,  in  fitting  cases,  to  award  damages  to  the 
defendant  whose  ship  has  been  improperly  arrested,  on 
the  facts  being  brought  to  the  knowledge  of  the  pourt 
by  afiEldavit.  We  do  not,  however,  consider  th^t  the 
bare  fact  of  the  proceedings*  being  diacontinued 
entitlea  the  defendant  to  damagea.  It  is  necessary  for 
him  to  show  that  the  arrest  of  the  ship  is  malleious,  or 
the  result  of  gross  negligenoe.  This  has  not  been  done 
in  this  caae,  ^  and  we  ahaUi  therefore,  dlamlaa  the  ^um* 
mona  with  coata.  In  the  caae  of  The  CoUingrove,  Where 
the  aame  point  waa  raiaed,  a  like  reault  will  follow. 

Solicitors  for  the  owners  of  TheMesHnOi  WaddOovt  A 
Johnson, 

Solicitora  for  the  owners  of  The  Numida,  B(oke$, 
Saunders,  ds  Btohes, 

Solicitors  for  the  owners  of  The  CoUtrup,  Denning, 
Holman,  <&  Co. 

Solicitors  for  the  owners  of  The  CoUingrove,  Ingledew, 
Ince,  db  Colt. 


ftuttaqi. 


Deo.  15. 

In  re  (G^abbob.  (a.) 

New  truiUeS'^Conaent  of  tenant  for  lif&-^Lunaiie 
tenant  for  life — Consent  by  committee — Lunacy 
Begulation  Act,  1853,  a.  137 — Petition  or  summons — 
Costs. 

A  wiU  contained  a  power  to  the  surviving  trutAee  to 
appoint  new  trusitees  with  the  consent  of  the  tenant  for 
life.  The  surviving  trusUe  having  died^  and  the  tenant 
for  life  "being  a  lunatic,  the  committee  presented  a  petition 
for  the  ajppointment  of  new  trustees. 

Held,  that  the  petition  was  wrong,  as  the  executor  of 
the  surviving  trustee  could  appoint  new  trustees,  and 
the  committee  had  only  to  apply  by  summons  for  le&ve 
to  consent  to  tJie  appointment  on  behalf  of  the  lunaifc, 
and  would  only  be  allowed  the  costs  of  such  a  iummofie. 

Petition. 

*  See  The  BvangdismoSf  Swa.  37^. 


(a.)  Reported  by  0.  Auokib  Ooox,  Bsq.,  Barrister-ftt' 
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Cou&T  07  Appeal. 


Ik  bb  Gallamd  (a  Solicitob). 


OOUBT  OP  ApPIAI 


The  will  of  a  testator  contained  a  power  for  the 
txoftteee  or  tnutee  thereof  for  the  time  being,  with  the 
eonaent  of  the  tenant  for  Ufe  daring  her  life,  to  appoint 
new  tmsteeB*  The  tmstees  were  all  dead ;  the  tenant 
for  life  was  a  lanatio.  The  trust  property  oonaisted  of 
leaseholds  and  stook.  The  petition  was  that  of  the 
Innatio  by  her  committee  as  next  friend,  and  asked  for 
the  appointment  of  two  named  persons  aa  new  trustees, 
for  a  vesting  order  m  to  the  leaseholds,  and  the  usual 
order  as^to  the  right  to  call  for  a  transfer  of,  and  to 
transfer,  the  stock  to  the  new  trustees. 

The  petition  was  entitled  in  lunacy,  in  the  matter 
of  the  testatoi^s  will,  and  in  tha  matter  of  the  Trustee 
Act,  1850,  and  was  serred  on  the  executor  of  the  ftur- 
▼iving  trustee. 

Buiht  Q.C.f  for  the  petition. 

F.  G,  Bagihawe,  for  the  respondent 

LiNDLBT,  L.J. — This  is  a  petition,  presented  by  the 
committee  of  a  lunatic,  asking  the  court  to  consent  to 
the  appointment  of  new  trustees  and  to  appoint  them 
and  nuike  a  Testing  order.  The  lunatic  is  not  one  of  the 
trustees  and  has  nothUig  to  do  with  the  trust  but  con- 
sent to  the  appointment.  I  think  the  case  comes 
within  section  137  of  the  lamaaj  Begulation  Act,  as 
the  consent  operates  as  a  check  on  the  appointment  so 
as  to  prevent  anyone  being  appointed  who  is  distasteful 
to  the  cutui  que  trust.  Therefore,  the  application  in 
lunacy  would  have  been  quite  right;  it  would  have 
caused  trifling  expense;  there  would  have  been  no 
respondent,  no  petition,  and  no  hearing  in  court.  We 
are  asked  to  appoint  new  trustees  under  the  Trustee 
Act.  I  am  of  opinion  we  have  no  Jurisdiction  to  do  so, 
because  it  is  not  necessary  to  invoke  our  powers  in  the 
Chancery  Division  to  enable  us  to  exercise  our  Juris- 
dicticn  in  lunat^  and  authorize  the  committee  to  con- 
sent. Here  no  application  in  the  Chancery  Division  is 
necessary  at  all,  as,  on  the  lunatic  consenting,  there  is  a 
person  who  can  appoint  new  trustees.  The  petition  is 
a  mistake,  and  we  must  look  sharply  after  the  costs  in 
lunacy,  as  there  is  no  one  else  to  do  so.  Though  it  is 
somewhat  irregular,  in  order  to  save  expense  of  an 
application  in  chambers  to  the  master,  we  must  now 
authorise  the  committee  to  consent,  but  the  petitioner 
must  pay  the  costs  of  the  respondent  to  this  petition, 
and  can  only  be  allowed  to  have  such  costs  out  of  the 
estate  as  would  have  been  incurred  if  the  application 
had  been  made  to  the  master. 

Fbt  and  Lopbs,  L.JJ.,  concurred. 

SolidtozBi  Tempany;  Palfner,  Eland,  A  NMeMp. 


From  Chao.  Div.  Dec  19. 

In  re  Gallaitd  (a  Solieiior),  (a.) 

BoMeitof^s  lien  on  papers — Payment  into  court — 7>ta- 
charge  of  lien— Judicature  Aety  1873,  a.  100 — Ord, 
50,  r.  8. 

Semble,  tJuxt  the  power  which  the  court  possesses  in 
eases  of  pressing  necessity,  to  order  a  solicitor  to  deliver 
up  to  his  client  papers  on  which  he  has  a  lien  for  costi 
on  payment  into  court  of  the  sum  claimed  to  he  due,  may, 
under  ord,  50,  r.  8,  be  exercised  in  all  cases. 

Decision  of  Cbitty,  J.  {reported  ante,  p.  58),  varied 
hy  consent, 

(a.)  Reported  by  H,  F.  Axbdboz,  Esq.,  Barrister-at- 
Law. 


An  appeal  was  brought  by  Mr.  GMland  from  aa  o 
of  (MUj,  J.,  compelling  him  to  deliver  up  to  his  1 
clients,  the  Hull,  Bamsley,  and  West  Riding  Bdli 
and  Dock  Co.,  the  papers  and  documents  in  his  ooali 
belongbig  to  the  company,  on  which  he  had  a  Uea 
costs,  on  their  paying  into  court  a  aom  sufftcient  to  4 
his  daim. 

The  case  is  reported  ante,  p.  58. 

Inee,  Q.  0.,  and  Busuil  Roberts^  in  anpport  of  the  8{| 
besides  raising  objections  to  the  aufflciency  of  the 
ordered  to  be  paid  into  court,  oontended  that  it 
the  practice  of  the  court  to  compel  a  solicitor  to 
up  papers  on  which  he  had  a  Uen  for  costs, 
actual  payment  to  him  of  the  amount  claimed, 
to  repayment  if  on  taxation  the  amount 
diminished,  and  that  the  practice  of  ordering  d< 
of  the  papers  on  payment  of  the  amount  oUdiaed 
court,  as  laid  down  in  the  cases  of  In  re 
Whitting,  33  Beav.  439,  Ka^ReJewiU,  34  Beav. 
irregular,  or,  at  any  rate,  woald  only  be  followed 
pressing  necessity  was  shown  for  ordering  deUveiy 
the  papers :  Richards  v.  Plaieil,  Cr.  &  Ph.  79.— r 
arises  from  contract  {per  Cotton,  LJ*.,  In  re 
Fire  Insurance  Association,  32  W.  R.  260,  24 
at  p.  418),  and  the  security  will  not  be  taken  awiy 
the  debt  is  discharged :  PottUthwaiU  v.  Blythe,  S ' 
256.  [LiMDLBT,  L.J. — ^If  an  action  were  brongkll 
dient  to  recover  documents  from  hia  solicitor,  the 
would  have  power,  under  ord.  50,  r.  8,  to  order 
to  be  given  up  on  payment  into  court  of  the  am< 
which  a  lien  was  claimed.  By  the  Judicature  Ael^ 
s.  100, '* action"  is  made  to  mean  a  oifil 
commenced  by  vrrit,  or  in  such  other  manner  ae  mil 
preacribed  by  rulea  of  court ;  ia  not  the  prooeeding  * 
in  the  nature  of  an  action,  except  aa  regaida 
machinery  of  procedure  P] 

The  following  caaes  also  were  referred  to  i—Boeti 
Bolland,  4  My.  ft  Cr.  354  ;  CluWm  v.  Pardm,  Tom 
R.  301;  In  re  Faithfull,  L.  R.  6  Eq.  325, 16  W, 
Ch.  Dig.  123 ;  Belaney  v.  Ffrench,  22  W.  B.  177,  U 
8  Cb.  918 ;  and  Newington  Local  Board  v.  EHM9H 
Ch.  D.  349,  28  W.  R.  Dig.  215. 

The  Court  intimated  Macnaghten,  to  Q,0.,  and?M 
Beale,  who  appeared  for  the  company,  that  thej^^ 
deal  with  the  question  of  the  si^oienoy  of  tiie  uooT' 
paid  into  court,  but  that  they  would  be  heszd  on 
other  question.  ^ 

Macnaghten,  Q.O.,  stated  that  the  company  woiwill 
that  a  portion  of  the  amount  in  court  should  at  nts 
paid  out  to  Mr.  Galland,  he  undertaking  to  repajit 
on  taxation  of  his  bill,  a  less  amount  were  foond  to 
due,  and  thai  there  should  be  no  coats  of  the  appev*  d 

Ince^  Q,C,,  agreed  to  these  terms.  ' 

LiNDLBT,  L.J.— This  appeal  raises  a  V^^^A 
principle— 1.6.,  whether  the  court  will  order  a  souaJJ 
to  deliver  up  papera  on  which  he  haa  a  lien  on  P^T^ 
into  court  of  a  anm  aufflcient  to  aatisfyhis  daimW 
costs.  It  has  become  unnecessary  to  decide  this  pm 
and  I  wiU  only  say  that  in  some  cases  the  court  cW 
has  power  to  do  so,  and  whene?er  the  point  oomai  v  i| 
decided  the  effect  of  ord.  50,  r.  8,  will  haw  to<J 
considered,  and  I  am  not  sure  that  it  will  not  be  io»» 
that  that  rule  has  removed  all  difficulty  in  theairfw^ 
In  the  present  case,  as  the  parties  have  come  to 
arrangement,  the  difficulty  is  removed. 

Fbt,  L.J.,  concurred. 

Solicitor  for  the  appellant,  W,  0.  Stoker. 

Solicitor  for  the  respondents,  A.  R.  Oldman. 
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OouKx  OT  Amjo* 


In  bb  Bioob* 


Court  of  Appbal. 


]?^om  Chan.  DIt.  Not.  19,  20 ;  Dec.  18. 

h  re  BiBGE. 

IlLLASD  9.   MOODT.    (df.) 

ScfUcd  Zoitf  J(^1881  (45  <Cr  46  Vict.   c.  38),  «.  11— 
Mifkia^  ltm-Bai-'8hare  io  he  set  aside-^Tmant 
for  Ufi  impachabU  for  VKUte — Lwue  of  land  in 
\  firuUad  made  per»onalty~^Per»on  deemed 
ifirUfu 


A  miakf  Itm  wi$  granted  of  land  eettled  in  trust 
JigtmbmidmadepmonaUy  hy  the  settlement, 

MH  Hat  ikpemn  deemed  tenant  for  life  hy  section 
m^OeSMi  Land  Act,  1882,  must  he  deemed  to  he 
i  for  life  impeaehabkfor  waste  within  section  11. 


I  from  fiooon,  Y.C. 

» quotioa  VM  vhdther,  under  eeotioii  11  of  the 

d  Ijod  Act,  1882,  one-foarth  or  tbree-foorthe 

9iojiIttM  Qfider  A  mining  lease  shoald  be  set  aside 

pitel,  aodihii  depended  on  whether  the  tenant  for 

^  VIS  to  be  conddered  impeachable  for  waste. 

~»fBdi  lie  ftsted  in  the  jadgment  of  the  oonrt. 

/  %  were  these:— By  a  settlement  of  1840, 

Wige  wss  entitled  to  a  share  of  the  proceeds  of 

^mheilaidM,  and  to  a  like  share  of  the  rents  and  profits 

L.litilsak.  The  Mttlement  contained  other  trusts  4s  to 

[-terauiBiBg  proceeds.      Bidge's    share    was    to  be 

-ttHted  M  penonalty,  though  the  lands  might  not  be 

,  sdivntQiltei  his  death.    The  settlement  contained  a 

pMwodttsDg  at  rack-rent  for  not  more  than  twenty- 

■syeaiv. 

T.J,  Bidp't  will  dcTlsed  bis  real  estate  on  trust  for 

p-iji  mkr,  }h»,  Uoody,  for  life,  she  keeping  the  same  in 

I  lepani  hot  bein^  otherwise  not  liable  for  waste  ;  there 

VBs  a  beqneit  of  the  testator's  personal  estate  bearing 

iatsnat  oatnit  to  pay  his  debts,  funeral  and  testa- 

voituy  ezpeaeei  and  legacies,  and  to  sell  and  oon?ert 

fbs  rat,  aad  pay  the  interest  and  annual  produce  to 

3lw,  Moody  for  life,  and,  after  her  death,  in  trust  for 

her  efaildzni,  and,  if  none,  to  the   children  of  C.    J. 

Gflojier.    Tbe  tntator's  furniture  and  residue  was  to  go 

to  Ma.  Moodj  absolutely.    The  testator  died,  and  his 

wfllww|tfOFedinl873. 

Ilslsiids  remained  unsold,  and,  in  1884,  a  lease  of 
•we  brickfields — parcel  of  them— was  made  by  the 
tmtees  of  the  settlement  of  1840,  the  executors  of 
T.J.Bidge  (one  of  whom  was  Mrs.  Moody),  and  other 
fenoDi  beneficially  interested  in  the  lands. 

A  namoDs  was  taken  out  by  the  other  executor  of 
Bidgr,  M  plaintiff,  against  Mr.  and  Mrs.  Moody  to 
ob^  A  decision  as  to  bow  much  of  the  rents  and 
»7<ltie8  from  the  brickfields  was  payable  to  Mrs. 
Koodj. 

Baeon,  Y.C,    decided    that    three-fourths    was   the 
Aire  10  payable,  and   that   one- fourth  only  must  be 
tntted  as  capita. 
The  plaintiff  appealed. 

WoTTwgtwi,  for   the  appellant. — Three-fourths,  not 

w-toQztb,  should  be  set  aside  as  capital.    Tbe  matter 

taMoithe  construction  to  be  put  upon  section  11  of 

^8ettt4dLand  Act,  1882,  where  the  tennant  for  life 

"^'^c&tttlsd  to  land,  but  only  to  the  proceeds  of  sale 

"lai   The  section  must  be  interpreted  with  refer- 

*;**^  leetion  63.    Mrs.  Moody  is  made  tenint  for 

^•tiTNction  63,  and   has  the  rights  and  liabilities 

T^'I'i  ^  she  must  be  deemed  to  be  a  tenant  for  life 

uvaihibte  for  waste  under  section  11,  though  the  term 

?!?^H»pW«bletoher. 

J**.*!*Jaiij  Bark  and  Wehster's  Contract,  31  W.B. 

«»iJ4Ch.I).  144. 

M  Baportsd  by  0.  Abobbr  Cook,  Esq.,  Barrister-at- 
Low. 


Sir  Arthur  Watson,  Q.C.,  and  W.  C.  Druce,  for  the 
respondents. — It  is  open  to  us  to  contend  that  we  are 
entitled  to  the  whole  of  the  rent.  We  are  so  entitled 
if  tbe  lease  is  independent  of  the  Act ;  and,  if  it  is 
under  the  Act,  then,  by  section  63,  Mrs.  Moody  must  be 
the  person  "  beneficially  entitled  to  the  Income."  Look- 
ing at  section  11,  and  seeking  whether  she. is  impeach- 
able for  waste,  the  analogy  of  the  will  most  be  regarded. 
In  the  case  in  which  the  term  is  strictly  applicable,  she 
is  expressly  unimpeachable  for  waste,  and  so  she  must 
be  when  the  term  is  applied  to  her  as  a  deemed  tenant 
for  life  of  personalty. 

Warrington,  in  reply,  referred  to  Lord  Cowley  t. 
Wellesley,  14  W.  B.  528,  35  Beav.  635. 

Cur.  adv.  vuU. 

December  18.— The  written  judgment  of  the  Oourt 
(Lord  Halsbu&t,  0.,  Lzhdlbt  and  Fry,  L.J  J.)  was  read 
by 

LuTDLBT,  L.J.— Under  the  settlement  of  the  19th  of 
September,  1840,  the  testator,  T.  J.  Bidge,  was  en- 
titled to  three -fifths  of  fonr*-fitths  of  the  proceeds  of  sale 
of  certain  lands  in  Hampshire,  and  to  three-fifths 
of  four-fifths  of  the  rents  and  profits  of  those  lands 
whilst  unsold.  By  the  same  settlement,  four-fifths  of 
these  lands  were  vested  in  trustees  upon  trust  for  sale, 
and  they  had  a  power  of  leasing  at  a  rack-rent  for  any 
term  not  exceeding  twenty-one  years.  There  was  also  a 
clause  in  the  settlement  by  which  the  interest  of  the 
testator  in  the  lands  until  sale  was  couTerted  into 
personal  estate.  The  testator  bequeathed  his  interest 
in  the  above  property  to  trustees  upon  trust  (in  the 
events  which  happened)  for  his  sister,  Mrs.  Moody, 
for  her  life,  and  upon  her  death  for  the  children  of 
Charles  John  Gunner. 

On  the  10th  of  June,  1884,  a  lease  was  made  of  part  of 
these  lands  by  the  trustees  of  the  settlement,  and  by  the 
executors  of  Bidge,  and  by  other  persons  benefieially 
interested  in  the  lands  in  question.  The  lease  was  made 
with  a  view  to  making  bricks ;  it  was  for  five  years,  at 
a  rent  of  £33  for  the  use  of  the  surface,  and  a  farther 
yearly  rent  of  £317  certain  for  2,000,000  of  bricks 
whether  made  or  not,  and  a  further  royalty  of  3s.  2d. 
for  every  additional  1,000  bricks  made. 

Mrs.  Moody  was  one  of  the  testator*s  executors,  and 
a  question  having  arisen  as  to  the  extent  of  her  rights 
to  tbe  rents  and  royalties  payable  under  this  lease,  a 
summons  was  taken  out  before  Bacon,  V.O.,  to  have  her 
rights  determined,  and  on  the  1st  of  April,  1885,  he 
decided  that  she  was  entitled  to  three-fourths  of  the 
testator's  share  of  four-fifths  of  the  rents  and  royalties 
in  question,  and  the  remaining  one-fourth  of  that  share 
ought  to  be  capitalized  for  the  benefit  of  the  children  of 
Mr.  Gunner.  From  this  order  the  present  appeal  is 
brought.  In  order  to  determine  Mrs.  Moody's  rijghts  it 
will  conduce  to  deamess  if  all  fractional  interests  are 
omitted,  and  it  she  be  treated  as  entitled  for  her  life  to 
all  the  rents  and  profits  of  the  settled  property,  instead 
of  only  to  a  portion  of  them.  It  will  further  conduce 
to  clearness  if  we  examine  what  her  rights  would  be 
if  there  were  no  Act  of  Parliament  applicable  to  the 


Under  the  settlement  and  will,  and  apart  from  all 
Acts  of  Parliament,  Mrs.  Moody  may  be  regarded  as 
equitable  tenant  for  life  of  the  proceeds  of  sale  of  the 
settled  property,  and  as  entitled  until  sale  to  the  rents 
and  profits  of  that  property.  She  cannot  be  properly 
said  to  be  impeachable  or  nnimpeaohable  for  waste.  As 
applied  to  her,  those  expressions  are  meaningless.  But 
as  there  were  no  open  mines,  quarries,  or  bri^fields,  and 
as  there  Is  nothing,  either  in  the  will  or  the  settlement^ 
entitling  her  trustees  to  commit  waste  for  her  benefit,  or 
entitling  her  to  the  capital  moneys  produced  by  selling 
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the  landy  she  would  only  be  entitled  to  the  income  pro- 
duoed  l^  letting  the  land  to  an  ordinary  tenant,  or  bj 
inTesting  the  moneys  arising  from  its  sale.  As  between 
a  tenant  for  life  and  remainderman  money  paid  by  a 
lessee  as  the  price  of  land  won  or  carried  away  and 
sold  by  him  In  the  shape  of  minerals,  stones,  or  bricks  is 
always  treated  as  capital,  and  not  as  income,  unless  the 
settlor  has  expressed  an  intention  to  the  contrary  by 
making  the  tenant  for  life  unimpeachable  for  waste,  or 
by  some  other  e](pression  ;  or  unless,  at  the  time  of  the 
setUement,  the  mines,  &o.,  let  were  open,  in  which  case 
an  intention  to  the  contrary  is  inferred,  unless  such 
inference  is  inconsistent  with  the  language  of  the  settle- 
ment. It  was,  indeed,  argued  that,  as  Ridge's  ezeootors 
concurred  in  the  lease,  such  lease  could  not  be  regarded 
by  anyone  claiming  under  his  will  as  in  anyway  invalid, 
and  that,  therefore,  Mrs.  Moody  was  entitled  to  whateyer 
rents  and  profits  the  lease  produced.  But  this  argument 
appears  to  me  inYaUd,  for,  assuming  the  lease  to  be 
Tand,  there  is  nothing  in  the  will  to  entitle  Mrs.  Moody 
to  that  which  is  obviously  capital  representing  the  land 
itselt  Moreover,  it  is  tolerably  obvious  that  the  ezeou- 
ton  }Qiiied  in  the  lease  rather  as  trustees  than  aa  exeou- 
toxt  lor  the  purpose  of  raising  money,  in  order  to  pay 
Bidge's  debts,  or  funeral  or  testamentary  expenses,  or 
legades. 

It  is  further  clear,  in  my  opinion,  that  the  part  of 
Bidge's  will  applicable  to  this  property  1b  that  part  which 
disposes  of  his  personal  property  yielding  income,  and 
not  the  last  clause  relating  to  furniture  and  residue 
bequeathed  to  Mrs.  Moody  absolutely.  In  this  case, 
therefore,  apart  from  statute,  Mrs.  Moody  would  be 
entitled  to  the  surface  rent  of  £33  a  year,  but  not  to  the 
£317  and  other  royalties  representing  the  valae  of  the 
brick-earth  sold  to  the  lessee.  The  £317  and  other 
royalties  would  be  capital,  and  ought  to  be  Invested  as 
such,  and  Mrs.  Moody  as  tenant  for  life  would  only  be 
entiUed  to  the  income  of  the  investment. 

Bacon,  T.O.,  seems  to  have  been  of  opinion  that  she 
ought  to  be  treated  as  unimpeachable  for  waste  by  reason 
of  the  clause  in  Ridge's  wUl  relating  to  certain  real  estates 
devised  to  her.  But  we  cannot  so  construe  the  will. 
The  disposition  of  the  personal  estate  contains  no  words 
of  reference  to  the  disposition  of  the  real  estate.  The 
two  diipositions  are  quite  distinct,  and  by  the  settlement 
Ridge's  interest  in  the  lands  in  question  is  expressly 
declared  to  be  personal  estate,  even  whilst  unsold. 

We  pass  now  to  consider  the  operation  of  the  Settled 
Land  Act,  under  which  the  lease  of  June,  1884,  was 
gianted.  The  material  sections  are  the  following: — 
Section  2,  sub-sections  (1)  and  (5),  defining  settlement 
and  tenant  for  life ;  sub-section  (10)  (ii.),  defining  rents, 
and  sub-section  (10)  (iv.),  defining  mines  and  minerals  ; 
section  63,  which  in  substance  declares  that  a  person 
entitled  to  the  income  of  land  held  upon  trust  for  sale  is 
to  be  deemed  to  be  tenant  for  life;  and  section  11, 
relating  to  the  rents  payable  under  mining  leases. 

Section  63  has  given  rise  to  much  controversy,  and 
has  been  amended  by  the  Settled  Land  Act,  1884,  but 
we  cannot  construe  it  as  extending  only  to  the  powers 
conferred  by  the  Act  on  tenants  for  life,  or,  in 
other  words,  as  not  applying  to  section  11.  The 
difficulty  then  arises  from  having  to  apply  the  language 
of  section  11  to  persons  to  whom  the  language  itself  is 
not  appropriate,  but  who,  by  section  63,  are  to  be 
deemed  to  be  persons  to  whom  such  language  is  to  be 
^^pUed.  If  section  11  is  taken  literally  and  by  iUelf, 
then,  as  Mrs.  Moody  is  not  a  tenant  lor  life  impeachable 
foe  waste  (such  an  expression  not  being  properly 
applicaUo  to  her),  one*loazth  only  of  the  rents  ought  in 
thife  case  to  be  capitalised*  But  so  to  construe  the 
■action  is,  in  out  oj^nion,  to  saarifice  its  true  meaning, 
4n4  vndac  oovet  off  adhering  to  tbe  ifords,  to  odss  the 
objaat  aoo^t  to  be  atteined  hj  them.  If  Mrs.  Moody 
wete  naUif  what  the  la  to  be  deemed  to  be— via.,  tenant 


for  life — ^then,  not  being  made  unimpeaohable  for  wssi 
she  would  be  impeachable  for  it,  and  she  would 
entitled  to  one-fourth  only  of  the  rente.  It  appean 
me  contrary  to  good  sense,  and  to  all  sound  principles 
interpretation,  to  hold  that  she  is  entitled  to  more  Hi 
she  would  be  entitled  to  if  she  were  really  what  aheii 
be  deemed  to  be.  No  doubt,  at  first  sight,  the  langoi 
of  section  11,  taken  alone,  presents  m  difficulty  in  the  i 
of  this  construction ;  but  we  think  the  true  solutioii 
the  difficulty  is  so  to  construe  the  language  of  section 
as  to  make  the  various  sections  of  the  Act  harmonizes 
produce  a  result  which  is  sensible  rather  than  ridicob 
when  they  have  to  be  combined. 

The  order  appealed  from  must  be  Taried,  and  thi 
fourths  of  the  testator's  share  of  the  rents  and  proflti 
the  land  in  question  must  be  capitalized,  and  one-fov 
only  of  them  paid  to  Mrs.  Moody. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Cunliffe$  ^  Davenport 

Solicitors  for  the  respondents,  Croisman,  Croum 
(ft  PritcTMrd, 


From  Q.  B.  Biv. 


Nov.  91 


HoTTGH  &  Co.  t).  Head,  (a.) 

Marine  insurance — Time  policf^ — Inauranoe  on  cka 
tered  freight — Accident  durinff  yreKTtbed  Ume  m 
losa  arising  after^-^  Liability  of  underwriter. 

The  plaintiffs  chartered  their  vessel  for  six  mofdhs  ^ 
a  certain  rate  of  freight,  with  the  option  to  the  ch/a 
terers  of  continuing  the  charter,  clause  6  of  the  charia 
party  providing  that  in  the  event  of  loss  of  time  arisi* 
from  specified  accidents,  and  the  vessel  hecoming  incapaht 
of  steaming  or  proceeding,  payment  of  hire  xoas  to  aa 
until  she  was  in  an  efficient  state  to  resume  her  vo^ 
The  plaintiffs  effected  an  insurance  on  the  chatiert 
freight  for  six  months,  wT^erehy  the  underwriters  agr^ 
to  pay  "  loss  of  hire  only  which  might  arise  in  c^w 
of  the  charter-party  for  accidents**  occurring  ^JJJJj— 
that  period.  During  the  period  covered  hy  the  ff^ 
the  vessel  met  with  an  accident,  hut  the  damage  »«*• 
discovered  till  after  that  period^  wJien  she  was  d^ 


and  found  to  he  so  damaged  as  to   require 


consider 


able  repairs,  and   the  charterers,  wTw^had  coniin\ 
the  charter,  gave  notice  to  the  plaintiffs  that  (he 
would  cease  until  the  vessel  was  in  a  fit  state  to  res* 
employment.     There  Aai  been  no  1ms  of  hire  during 
currency  of  the  policy.  .,^ 

Held,  in  an  action  by  the  plaintiffs  to  recover  wsderU 
policy  for  tTie  loss  of  hire,  tfuit  though  the  accident  miC 
occasioned  t?ie  loss  of  hire  occurred  during  (he  p^ 
covered  by  the  policy,  the  underwriters  were  not  /wW 
as  the  loss  of  hire,  which  was  the  thing  insured  aqax^ 
did  not  occur  during  that  period. 

Decision  of  the  Queen's  Bench  Division  {repcrUa 
W.  B.  458)  affirmed. 

Special  case,  the  material  parts  ef  which  were  « 
foUows:— 

The  plaintifiEs  were  the  owners  of  the  stsamdtfp 
Presniia,  and  on  the  12th  of  Maioh,  1881,  by  aobsr»' 
party  of  that  date,  chartered  their  vessel  toMsMj"* 
Laws,  Surtees,  &  Go.  for  thtsir  sole  use  for  six  iiu>&^ 
commencing  from  the  date  when  the  vessel  wse  F 
at  charterers'  disposal,  wifth  the  option  to  ^^J^' 
terers  of  continuing  the  charter  for  a  *•»*•' P*Vthi 
three  or  six  months.  The  frai^l  lof  the  hlie  of  »» 
Tessel  was  to  be  12s.  6d.  per  gxoas  t9^itt»  ^  ^ 
month. 


(a.)  Reported  by  W.  F.  Bami^  £•«.»  Ban«»-a*^* 
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OovsTor  Atfhai. 


HoTJOH  &  Oo.  V.  Hbad. — VoursT  t;.  Babbbit. 


Ck)URT  OF  Appbal. 


f    ClaBse  6  ol  the  efaarter-partj  wm    as   follows : — ^. 

^"""Tbat  in  th«  mat  of  losa  of  time  by  deficiency  of 

[  nettt  eoniaioo,  bnik  down  of  enginea,  and  of  the  Teasel 

\  WetnalBg  iaeiptble  of  steaming  or  proceeding  for 
moK  Uisii  M;^«^t  working  hours,  payment  of  hire 
to  c«ue  rats  neh  time  as  she  is  again  in  an  efficient 
it»te  to  NHMlierfoyage  .  .  .  (the  acts  of  God, 
the  Qiaa'i  aAsisi,  ^,  and  all  and  every  other 
iugea  ad  locidents  of  maohinery,  or  of   the   seas, 

I     riTvn,  mi  Btftgttion,  of  whatever  nature  and   Idnd, 

;     aimf*  ■steaOj  ezeepted)." 

ThtwadwBt  placed  at  charterers' disposal  on  the 
Ik  /JIiidi,ld81. 
Tm  jUdHBb,  on  the  4th  of  April,   1881,   caused 

i  tkxha  to  be  insured  against  loss  of  chartered 
fr»fh  m  the  lomof  £2,000,  by  two  policies  of  insurance, 

,    1^1  kt  ^00  (which  is  not  a  question  in  this  action), 

IM  ^i  other  for  £1,200,  the  latter  being  effected  at 
Jkfi'i  and  U)derwritten  by  the  defendant,  for  £150. 
I!r1liipid»y  the  insurance  was  ^  for  and  during  the 
jpM  of  six  calendar  months  from  the  15th  April  to  the 
Mi  October,  1881,  both  days  incluai?e  " ;    and  for 
**il,im  on  chartered  freight.     To   pay  only  loss  of 
Ut?  nat  aceeding  £2,000  which  may  arise  in  clause  6 
d  el^&rts-parfy  for  accidents  occurring  between  15th 
k^id  uul  15th  October,  but  free  of  claim  arising  from 
ddkaeacj  of  nen." 
(      Od  tht  37tii  of  June,  during  the  carrency  of  the  six 
HKmtb  eoieied  by  the  policy,  while  the  vessel  was  going 
tfaiDQ|k  the  Stnlts  of  Magella  n,  she  suddenly  struck 
I    iOBKtbiiig lith  her  bottom  amidships,  which  must  have 
bi«^  1^7  80ft,  for  she  did  not   lose  her  headway.     The 
I  eagzneo  were  atopped   and  soundings  taken,  when  the 
1  depth  o!  water  was  found  to  range  from  seven  fathoms 
I  kmzi  to  eleven  fathoms  aft,  and  as  the  ship    was 
!   ukhkg  00  water,  she  proceeded  on  her  voyage. 
i      1^  (tocien  continued  the  charter  for  a  further 
P«^Qt  tioee  months  till  the  21at  of  December,  1881. 
"^  ^e«el  anived  at  Liverpool  in  November,  and, 
*^^*jdwjjagher  cargo,  was  put  into  dry  dock  for 
'^9e^oa,ito  her  keel  was  found  to  be  broken  and 
cFtLer  mnfji  dooe  to  her  bottom  necessitating  consider- 
A^  i^Moa.   TUb  damage,  although  unknown  until  ahe 
**J^°^i  had  been  caused  by  the  accident  in  June. 
.  ^JL^  ^  ^'  November  the  charterers  gave  the 
'  #^iiSM  aotioe  thaty  as  the  steamer  had  broken  her 
2" ad  beeome  incapable  of  steaming  for  some  time, 
>■•  Mie  woold  cease  as  per  charter-party  until  the 
^'■j^VMin  a  fit  state  to  resume  employment, 
^e  plaintifiB  claimed  under  the  policy  for  loas  of 
w^teiag  tile  time  the  vessel  was  under  repair,  con- 
^J^S  ^  the  defendant  was  liable  for  loss  in  respect 
ef  tie  leddent  which  occurred  in  June,  though  the  ces- 
fj^^pajment  of  the  hire  did  not  take  place  until 
■wthe  expiration  of  the  policy. 

The  defe&clant  contended  that  he  was  not  liable,  as 

^  had  been  no  loss  of  hire  till  after  the  expiration  of 

*yclicy. 

The  Qoeen'a  Bench  Division   (Grove,  Manisty,  and 

^^')  gavejudgment  for  the  defendant :  33  W.  B. 

^tUatiflB  appealed. 

nlhr((  for  the  plaintifEs.—The  plaintiffs  are  entitled 
^1^*^)  hecauae  the  loas  was  caused  by  an  accident 
Jr^^'eined  within  the  six  months  covered  by  the 
J^*  That  ia  the  true  meaning  of  the  policy.  If 
j^2*Mi  insurance  on  ahip,  and  she  meets  with  an 
??*'*•»  the  last  day  fixed  by  the  policy,  but  goes 
rr/^  efterwarda  when  the  loss  is  discovered,  the 
?*^^|v>dd  be  liable.  That  is  seen  from  the  case  of 
f?^"f^v«  BfodUy^  reported  in  1  Park  on  Insurance, 

^*  ^*  BmM^  for  the  defendaati  vfaa  not  called  upon* 


Lord  EsHBB,  M.R. — It  seems  to  me  that  to  counten- 
ance this  point  would  be  to  go  against  the  whole  theory 
of  insurance  law.  This  is  a  time  policy  against  a  certain 
loss.  Insurance  is  always  effected  against  a  loss  that 
may  be  suffered  by  the  assured.  It  is  not  an  insurance 
against  any  accident  that  may  happen  to  his  property, 
but  it  is  an  insurance  against  a  loss  arising  out  of  an 
accident  to  his  property.  That  is  always  so.  But,  if  it 
is  a  time  policy,  the  thing  against  which  he  is  insured 
must  happen  within  that  time.  In  this  case  the  loas  of 
freight,  or,  as  it  is  called,  the  loss  of  hire,  is  the  thing 
against  which  he  is  insured.  The  loss  of  freight,  how- 
ever, did  not  occur  during  the  time  insured.  The  plain* 
tiffs  were  paid  freight  during  the  whole  of  that  time. 
They  did  not  lose  one  shilling  of  freight  during  the 
time  covered  by  the  policy.  The  case  aeema  to  me  to 
be  perfectly  plain. 

Cotton,  L.J. — I  am  of  the  aame  opinion.  This  Is  a 
time  policy  on  chartered  freight.  Mr.  Pollard  relies  on 
the  words  *' to  pay  only  loas  of  hire  not  exceeding 
£2,000  which  may  arise  in  clauae  6  of  charter-party 
from  accidents  occurring  between  the  15th  April  and 
15th  October/'  These  words,  however,  are  not  an 
extension  of  the  liability  for  lose  insured  against,  but 
only  restrict  it  to  certain  causes  which  may  lead  to  loss 
of  hire.  This  loss  arose  after  the  period  insured  for, 
and  so  is  not  covered  by  the  policy. 

BowBN,  L. J. —This  case  seems  to  me  quite  clear.  A 
policy  is  a  marine  contract  of  indemnity  agai9at  loaae« 
arising  out  of  apecified  accidents.  In  a  time  policy  it 
ia  obvioua  that  the  loas  must  happen  within  the  speoified 
period.  Mr.  Pollard  says  that,  in  the  case  of  i|  policy 
on  ahip,  if  the  accident  happened  on  the  Inat  day  of  the 
apecified  period,  the  damage  auffered  might  be  recovered 
though  the  ahip  waa  not  docked  and  the  loas  ascertained 
till  afterwards.  That  is  so,  because  there  the  policy  is 
against  pecuniary  loss  generally,  which  loss  happens  at 
the  time  the  accident  takes  place,  though  its  amount  is 
ascercained  afterwards.  The  parties  here  have  expieaaly 
aelected  one  loas  out  of  a  number  of  marine  losses,  and 
it  ia  obvioua  that  the  loaa  aelected — namely,  the  loas  of 
hire — must  occur  within  the  time  covered  by  the  policy, 
otherwise  the  underwriters  are  not  liable. 

Appeal  diamitsecL 

Solicitors  for  the  plaintiffs,  Lyne  Sb  Holman, 

Solicitors  for  the  defendant,  Parher,  OarreU,  4t 
Parker. 


From  Q.  B.  Div. 


Nov.  24,  26. 


VoiwET  V.  Babbett.  (a.) 

Foreign  judgment — Defendant  not  a  tuhject  of^  nor 
rteident  i»,  foreign  country-^Appearanee  to  protect 
property  liable  to  seizure. 

In  an  aeUon  in  this  country  upon  a  judgment  of  a 
foreign  court  it  i$  no  defence  for  the  defendant  to  show 
that  he  waa  neither  a  aubject  of  nor  reaident  nor  carry-^ 
ing  on  huaineaa  in,  the  foreign  country^  and  that  he 
appeared  to  the  foreign  proceaa  merely  in  order  to 
protect  hia  property  there  from  aeizure  in  eaae  of  judg^ 
ment  againat  him  on  default  of  appearance,  each 
appearance  being  a  "voluntary"  appearance^  and  the 
judgment  ao  given  ia  binding  in  thia  country. 

Action  on  a  French  Judgment  by  which  the  plaintiffs 
recovered  against  the  defendants  £367. 
The  action  was  commenced  in  the  Tribunal  of  Oom- 

(a.)  Beported  bj  W.  F.  Babbt,  Esq.,  Barrlst^r-at-LaWi 
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VOINET  9.  BaRBBTT. 


OouBT  OP  Appbai» 


meroe,  at  Bd8an9on,  by  process  issalng  from  that  ooart. 
The  plaintiffs,  who  were  French  sabjeots,  carrying  on 
bnsiness  at  Besangon,  gave  the  defendant?,  who  were 
English  snbjeots  domiciled  and  carrying  on  business  in 
London  and  not  iu  France,  nor  resident  there,  an  order 
for  a  quantity  of  pure  bone  grease.  The  grease  was 
consigned  to  the  defendants,  who  paid  for  it,  and  the 
object  of  the  action  was  to  procure  a  doelaration  that 
the  consignments  of  grease  were  not  in  accordance  with 
the  contract ;  to  procure  a  declaration  that  the  grease 
should  remain  where  it  was  in  France ;  and  to  recover 
back  the  price  paid,  and  damages  for  the  breach  of  con- 
tract. 

The  defendants  appeared  by  their  agent  to  this  pro- 
cess, which  was  serred  upon  them  personally  in  London. 
There  was  no  property  of  theirs  in  the  hands  of  the  court 
under  any  process  of  arrester  otherwise;  but  they  had 
large  business  transactions  with  French  houses,  and  were 
frequently  in  6uch  a  position  that  a  judgment  in  a 
French  court  might  be  executed  against  their  property 
in  France.  Ultimately,  on  the  20th  of  August,  1881, 
judgment  was  gi?en  against  the  defendants  in  their 
absence  and  in  default  of  their  appearance  at  the  trial. 

The  defendants  raised  two  contentions — first,  that  the 
appearance  of  the  defendants  to  the  process  in  the 
French  court  having  been  entered  solely  for  the  purpose 
of  protecting  their  property  within  the  jurisdiction 
liable  to  eeisnie  to  satisfy  a  judgment  that  would  have 
been  given  against  them  in  default  of  appearance,  they 
were  not  necessarily  as  a  consequence  of  having  so  ap* 
peared  bound  to  submit  to  the  judgment  of  the  French 
court,  and  so  the  judgment  by  default  was  not  binding 
upon  them  In  this  country;  and,  secondly,  that  the 
I^oh  judgment  was  obtained  by  irregularity  in  pro- 
cedure and  by  abuse  of  the  process  of  the  court,  and  was 
contrary  to  natural  justice.  Wills,  J.,  at  the  trial, 
decided  the  first  contention  In  favour  of  the  plaintiffs, 
but  gave  judgment  for  the  defendants,  holding,  on  the 
facts,  that  the  second  contention  was  good.  The  case  is 
reported  in  54  L.  J.  Q.  B.  521.    The  plaintifCs  appealed. 

The  first  contention  Is  the  only  one  material  to  this 
report,  and  so  the  facts  and  argument  relating  to  the 
second  contention  are  omitted. 

F^  M*  Ahrahamif  for  the  plaintiffs. 

BwnpaBf  Q,0.%  and  IF.  H*  Clay,  for  the  defendants. 
-'The  decision  of  Wills,  J.,  was  wrong  on  the  first  point. 
The  judgment  of  a  foreign  court  is  not  binding  on  a 
person  in  this  country  who  is  neither  a  subject  of  the 
foreign  country  nor  domiciled  nor  present  there,  so  as  to 
give  it  jurisdiction,  and  who  was  not  himself  the  plain- 
tiff, but  who  only  appeared  to  the  process  in  the  foreign 
country  for  the  purpose  of  saving  his  property  there. 
The  evidence  here  showed  that  the  defendants  traded 
largely  with  France,  and  frequently  had  property  there, 
and  naturally  wished  to  protect  that  property.  Their 
appearance  could  not,  therefore,  be  said  to  be  voluntary. 
In  The  Oentral  Steam  Navigation  Co.  v.  OuilloUf  11 
H.  &  W.  877,  where  the  defendants  had  appeared  in  the 
foreign  court,  and  were  sued  on  the  foreign  judgment, 
on  demurrer  to  the  ploas,  Parke,  B.,  said :— *'  It  be- 
comes unnecessary  to  give  any  opinion  whether  the  pleas 
are  bad  in  substance ;  but  it  is  not  to  be  understood  that 
we  feel  much  doubt  on  the  question.  They  do  not  state 
that  the  plaintiffs  were  French  subjects,  or  resident,  or 
oven  present  in  France  when  the  suit  began,  so  as  to  be 
bound  by  reason  of  allegiance,  or  domicile,  or  temporary 
presence,  by  a  decision  of  a  French  court ;  and  they  did 
not  select  the  tribunal  and  sue  aa  plaintiffs ;  in  any  of 
which  cases  the  determination  might  have  possibly 
bound  them.  They  were  mere  strangers,  who  put  for- 
ward the  negligence  of  the  defendant  as  an  answer,  in  an 
adverse  suit  in  a  foreign  country,  whose  laws  they  were 
under  no  obligation  to  ob^.*'  The  dedsion,  no  doubt, 
tamed  on  the  spedal  form  of  the  plea,  bat  that  didum 


is  a  strong  one  in  the  defendanta'  favour.  In  SehtUhg 
WeOenhoh,  19  W.  R.  587,  L.  B.  6  Q.  B.  155,  Blsckbon 
J.,  referring  to  the  last  case,  saya  : — '*  We  think  it  betfa 
to  leave  this  question  open,  and  to  express  no  opinioa  i 
to  the  effect  of  the  appearance  of  a  defendant,  wheni 
is  so  far  not  voluntary  that  he  only  comes  in  to  tiyi 
save  some  property  in  the  hands  of  the  foreign  tribaail 
Bat  we  must  observe  that  the  decision  in  2>e  Om 
Briesac  v.  Bathhone,  6  H.  &K.  301,  is  an  authority  fli 
where  the  defendant  voluntarily  appears  and  taksi  ^ 
chance  of  a  judgment  in  his  favour  he  is  bound.**  '^ 
Dufloa  V.  Burlingham,  34  L.  T.  N.  S.  688,  24  W.  K.  T 
95,  there  is  a  dictum  of  Blackburn,  J.,  in  favour  of  t 
defendants'  contention.  The  case  relied  upon  liy( 
plaintiffs  is  De  Case  Bri$aae  ▼.  Baihbone,  but  | 
defendants  rely  on  the  strong  dicta  in  the  other  c 
A  person  sued  in  a  foreign  country  has  a 
appear  without  thereby  giving  up  the  right  of  i 
that  the  judgment  is  not  binding  on  him  in  Eag' 
They  also  cited  Sinipam  v.  Fogo^  8  W.  Ki 
L.  J.  Ch.  657,  11  W.  R.  418,  32  L.  J.  Oh.  249 ; 
V.  Gray,  19  W.  R.  348,  L.  R.  6  Q.  B.  139  ;  an" 
V.  Balli,  24  W.  R.  963.  1  C.  P.  D.  358. 

Ahrahame  was  not  called  on  to  reply  on  this  ] 

LordEsRBR,  M.R. — ^This  is  an  action  on  a 
judgment,  and  not  on  the  original  cause  of  aottej 
which  the  judgment  is  brought    forward  as  erf' 
The  first  objection  taken  is  that    this  court  ought  i 
treat  the  judgment  as  null  and  void,  because  it 
given  in  France  against  an  English  subject,  not  i 
nor  carrying  ou  business  there,  in  an  action  in  whickj 
only  appeared  under  protest.     It  ia  true  that  a  jo* 
ment  is  not  binding  on  a  person  who  has  no  notice  st  i 
of  the  proceedings,  either  personally  or  by  bis 
and,  though  it  may  be  valid  in  the  foreign  conotry, 
will  not  be  enforced  here.    There  are  cases  which  ^' 
with  the  question  whether,  under  certain  oircumstsDMi' 
a  person's  mere  appearance  will  uphold,  in  this  eountif. 
a  judgment  given  against  him  abroad.    Those  csiet^ig 
mentioned  in  the  judgment  of  BUckbum,  J.,  in  fkMg 
Westenhohy  where  he  goes  on  to  say :— "  We  ttfi*  * 
better  to  leave  this  question  open,  and  to  •^P'"JJ? 
opinion  as  to  the  effect  of  the  appearance  of  a  drfw^ 
ant,  where  it  is  so  fsr  not  voluntary  that  he  only  coiMi 
in  to  try  to  save  some  property  in  the  hands  ot  Jwj 
foreign  tribunal.    But  we  must  observe  that  the  d*** 
in  De  Coase  Briasac  v.  Bathhone  is  an  authori^  m  . 
where  the  defendant  voluntarily  appears  and^  **^*-?I  -' 
chance  of  a  judgment  in  his  favour,  he  is  bouiw*   ,- 
Now,  what  is  the  meaning  of  that  ?    It  is  that,  tb(H#  j 
the  defendant  appears  merely  to  save  property  in  i**j 
hands  of  a  foreign  tribunal,  that  is  no6  to  be  ***^°  *'J 
a    voluntsry  appearance.      The  true  meaning  of  toH 
expression   of    Blackburn,   J.,    is   that,  if   propf^^^ 
the  defendant  in  a  foreign  country  is  seized   oj  tJU 
foreign  court    to  compel    appearance,    as   i»  d«i«  w"! 
Scotland,  that  is  not  a  voluntary  appearance.    Bot  «  i 
does  not  say  that,  if  the  party  has  property  ^^^j'^T  \ 
seized,  but  which  may  be  seized  in  execution  after  j  W*    : 
ment,  and  enters  an  appearance  to  save  that  P'^^PfJJ   ; 
that  is  not  a  voluntary  appeatanoe ;  and,  if  i*  ^T^Jl 
tary,  he  has  submitted  to  the  Judgment  of  the  foiog 
court.    If,  therefore,  the  appearance  is  caused  oj 
fact  that  the  party's  property  is  seized  by  thd  ^^^^ 
compel  an  appearance  to  be  entered,  the  *PP*?J*^^ 
being  merely  to  save  his  property  so  seized,  that  !•    ^ 
a  voluntary  appearance,  but  an  appearance  ^^^^^^^g 
sure.    Every  other  appearance  is  volantsry.    Wft    ^^ 
man  has  property  in  a  country,  which  msy  be  '^    ,  ^^ 
execution  after  judgment,  that  may  be  an  ^^^^^^ 
to  him,  but  it  is  not  such  pressure  as  to  msks  a»  ^ 
pearance  involuntary.     That  case,  therefore*  o^  ^ 
say  that  the  appearance  here  was  involnnts^*  ^' 
voluntary,  it  deddes   that  he  has  inbmittea  w 
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Mgmflit  of  tiw  eoart,  and  bo  the  jadgment  of  Wills, 
£,vtB  light  npoattb  point.  [His  loidship  then  went 
JhtotbeioeoiidpdBt^  and  reviewed  the  facte,  holding 
jilbat  there  mi  aotiihig  in  the  French  judgment  that 
Tm  ecmtnny  to  Bitenl  Jnetice,  or  one*8  sense  of  right 
\mtl  imnf;  sad  that,  therefore,  the  Jadgment  was 
^oaOs  drfendante  in  this  country,  and  that  the 
tjnigWBtflf  WiUt,  J.,  mofltbe,  on  thia  point,  reversed.] 

OBftKBt,  U.— The  defendants,  by  appearing  volan- 

;  iiMttBd  tiiemeelTea  to   any  Judgment  of  the 

Itt  it  is  said  that  the  appearance  was   not 

7,  beesose  from  time  to  time  the  defendants 

IpA  of  theirs  in  France,  and  their  object    in 

'  J  VBi  to  preTcnt  a  judgment  going  against 

I  Ij  defaol^  and  that  judgment  being  enforced 

tthdr  goods.    In  my  opinion,  however,  that  is  a 

r  sppearance.    The  defendants  appear  and  take 

»  of  a  decision  in  their  favour.    Lord  Black- 

I  ^jcfwn  hi  Schihahy  ▼.   Wutenholz,  which  was 

I  SB  I7  the  defendante,  seems  to  me  to  be  against 

^hessDse  it  seema  to  refer  to  a  seizure  of  goods, 

lis  enforce  a  judgment,  but  to  compel  an  appearance 

[Ibe  entered.    The  appearance,  therefore,  here  was 

and  the  defendants  took  their  chance   of 

J  the  judgment  in  their  favour.     [Upon  the  other 

tdiDhiB  bidship  came  to  the  same  conclusion  aa 

"     lof  the  Bolls.] 

plnnii,  U.— I  am  of  the  same  opinion.  The  first 
Bsde  by  the  defendants  was  that  they  were  not 
hy  the  French  judgment,  because,  though  they 
d  vithin  the  jurisdiction,  they  were  induced  to 
IS  by  dnms.  There  is  no  doubt  that  a  plaintiff 
Mlietibisoourt  is  bound  by  the  judgment  of  that 
>  Bat  it  is  said  that  the  defendants  did  not  select 
tdbonal.  Kow,  there  is  one  class  of  cases  where  a 
itat  dees  not  select  his  tribunal,  and  that  is  when 
WfpQdsVtn  been  seised  to  enforce  appearance.  There 
iibssMdKMee,Bnd  the  English  courts  have  not  yet 
Mded  whether  ttat  appearance  renders  him  bound 
if  tks  ibnfga  jodgnent  in  this  country.  Mr.  Bompas 
wd  ts  extend  thst  exception,  if  it  be  one,  to  cases 
itoi  the  jod^BMDt  will  go  against  the  defendant  on 
^jfcrit  of  sppeswace,  and  his  goods  will  be  seized  to 
iJHine  thst  judgment ;  and  he  referred  us  to  nome 
[■JlJ||u  is  The  Oeneral  Steam  Navigation  Oo,  v. 
«nfa«  in  rapport  of  that  contention.  But  there  seems 
WM  to  be  glare  reason  to  doubt  whether  the  property 
^llst  eaie  had  not  been  seized  before  appearance ; 
"■^^—y  rate,  it  only  shows  that  a  mere  allegation  of 
'y— we  ii  not  suifieient,  as  it  may  be  an  involuntary 
Jp"*m^  Then  we  come  to  the  case  of  De  Cosm 
*y^'  BcAhbone,  and  that  is  a  dear  authority  that 
*■*  the  defendant  appears,  not  under  duress,  he  takes 
^ehaaeeof  a  judgment,  and  it  renders  him  inoom- 
gtettoobjeetto  it  afterwards.  He  has  chosen  that 
^>1  to  be  sued  in,  and  he  must  abide  by  it.  That 
*i^dUnet  tothority.  But  the  matter  does  not  rest 
]^i  beemie  in  Qchib$hy  v.  Weeitenhoiz  the  court 
2J**  «»  opmion  that  De  GoBse  Brisioc'a  case  was 
yy  decided.  Sir  J.  Hanaen  in  Oodard  v.  Gray 
^y*^  euQe  Tiew.  These  authoritiee  show  that  an 
ff— "*h>  a  foreign  court,  ezoept  in  the  single  case  of 
.^Sl^('"*ntlthe  defendant  from  complaining  of  the 


i' 


implaining  < 
^-  -.  of  that  court,  because  it  is  a  voluntary  sub- 
112  «>  part.  [His  lordship  then  dealt  with  the 
T^Misnd  came  to  the  aame  conclusion  as  the 
**"^*eEoUsO 

^ff^itSttKd;  judgment  /or  the  plainUffs. 

.       ***«» '« the  plaintiffs,  Napoleon  ArgUe  A  Co. 

'       ***«»fcrUie  defendants,  G.  E.  Hall. 


nfgtl    (Boutt    of    9u0ttcf. 


Ohan.  Div.  \ 
IT,  J.   i 


Ghitty, 


Dec.  11. 


In  re  Stukois  British  Motive  Powes 
Syndicate,  (a.) 

Pradice-^Seeurity    far  cotis -^Winding-up   petitum-- 
False  addrtae  of  petitioner. 

The  fact  that  a  person  presenting  a  petition  for  the 
winding  up' of  a  joint  dock  company  has  given  a  false 
address  is  a  dear  ground  for  the  court  to  order  the 
petitioner  to  give  security  for  costs. 

Thiswas  a  motion  by  the  above-named  limited  company 
to  compel  the  person  who  had  presented  a  petition  for  the 
winding  up  of  the  company  to  give  security  for  costs, 
on  the  ground  that  the  address  given  by  the  petitioner 
in  his  petition  was  a  false  one. 

It  appeared  that  the  debt,  in  respect  of  which  the 
petition  was  presented,  amounted  to  £106,  aod]|[was 
disputed. 

Orosvenor  Woods,  for  the  motion. 

Lewis  Edmunds,  against  the  motion. 

Ghittt,  J.— This  is  a  clear  case  for  ordering  the 
petitioner  to  give  security  for  costs.  I  think  £25  will 
be  sufficient.  The  practice  is  to  order  the  amount  to  be 
paid  within  a  reasonable  time,  and  that  means  within  a 
oomparatif  ely  short  time.  But  as  the  petitioner,  by  his 
counsel,  asks  for  a  week,  and  Mr.  Grosvenor  Woods 
agrees  to  that,  I  shall  order  the  petitioner  to  give  £25 
security  for  costs  within  a  week. 

Solicitor,  Charles  Gover. 


n^fJi-^M  Dec.  4. 

Chitty,  J.    S 

In  re  London  and  Sottth  Counties  Fbeehold 
Land  Co.  {a.) 

Subscribers  of  the  memorandum  of  association — Direc* 
tor S"^ Invalid  appointment. 

By  the  articles  of  association  of  a  joint  stock  com" 
pany  it  was  provided  that  tJie  regulations  of  Table  A. 
{Companies  Act,  1862,  sched.  I.)  should  apply,  except  so 
far  as  they  might  he  varied  by  the  articles,  and  by  one 
of  the  articles  of  association  it  was  provided  that  the 
number  of  directors  of  the  company  should  be  not  Jess 
tJhan  three  nor  more  than  ten,  unless  oiherwisB  deter* 
mined  by  the  company  in  general  meeting,  and  two 
directors  should  form  a  quorum.  By  section  52  of 
Table  A.  it  is  provided  that  the  number  of  thi  direitors 
and  the  names  of  the  first  directors  shall  be  determined 
by  the  subscribers  of  the  memorandum  of  association, 
and  by  section  53  of  Table  A.  it  is  provided  that  until 
direUors  are  appointed  the  subscribers  of  the  memoran" 
dum  of  association  shall  be  deemed  to  be  directors. 

Held,  that  the  provision  as  to  a  quorum  in  the  articles 
of  association  does  not  apply  to  t?ie  case  of  the  subscribers 
of  the  memorandum  of  association,  and  thai  it  is  not 
competent  for  a  minority  of  them  to  appoint  directors. 

This  was  a  motion  by  Mr.  Bentinck  to  rectify  the 
register  of  the  shareholders  in  the  above  limited  com- 
pany by  striking  out  his  name. 

(a.)  Reported  by  A.  D.  MACLAaair,  Esq.,  Barriater.at- 
Law. 
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High  Gouet. 


Mbtropolitan  Board  op  Works  v.  Nathan. 


HiohGouH 


The  queation  for  ihe  decirion  of  the  court  was  whether, 
on  the  construction  of  Table  A.,  as  modified  bj  the 
company's  articles  of  asBociation,  it  was  competent  for  a 
less  number  than  the  majority  of  the  subscribers  of  the 
memorandum  of  association  to  appoint  directors  of  the 
company.  It  appeared  that  Mr.  Bentinck  applied  for 
shares  in  the  company  upon  the  condition  that  he  was 
appointed  a  director. 

The  company  was  formed  for  the  purpose  of  purchas- 
ing certain  property  from  Mr.  T.  M.  EUIb,  the  promoter 
of  the  company.  The  memorandum  and  articles  of 
association  of  the  company  were  signed  by  se?en 
persons,  and  a  meeting  of  them  was  called  by  Mr. 
T,  M.  Ellis  sending  to  each  of  the  signatories  a  letter  in 
these  terms  :^ 
"  Dear  Sir,— 
**  London  and  South  Counties  Freehold  Land  Co., Limited. 
**  A.  meeting  of  the  subscribers  of  the  abo?e  will  be 
held  here  at  one  o'clock  on  Wednesday,  the  13th  of  May 
(to-morrow),  when  I  shall  be  glad  if  you  can  make  it 
contenient  to  attend. — Tours  faithfully, 

"T.  M.  Ellis." 
The  meeting  thus  summoned  was  attended  by  two  of 
the  subscribers  (including  T.  M.  Ellis),  and  they  allotted 
shares  to  Mr.  Bentinck,  and  appointed  him  a  director. 

The  articles  of  association  provided  that  the  regula- 
tions of  Table  A.  (Companies  Act,  1862,  Schedule  I.) 
should  apply,  except  so  far  as  they  might  be  ?aried  by 
the  articles. 

The  material  sections  of  Table  A.  are  section  52  :  "  The 
number  of  the  directors,  and  the  names  of  the  first 
directors  (ball  be  determined  by  the  subscribers  of  the 
memorandum  of  association  '* ;  and  section  53 :  "  Until 
directors  are  appointed  the  subscribers  of  the  memor- 
andum of  association  shall  be  deemed  to  be  directors.'* 
By  article  3  of  the  company's  articles  it  was  provided  as 
follows: — "The  number  of  directors  of  the  company 
shall  be  not  less  than  three  nor  more  than  ten,  unless 
otherwise  determined  by  the  company  in  general  meet- 
ing, and  two  direotoza  shall  form  a  quorum.    •    .    ." 

Macnaghien^  Q,C^  and  Bramwell  Davis,  for  the 
motion. — Mr.  Bentinck'a  application  was  conditional  on 
his  being  appointed  a  director,  and  such  appointment 
was  not  made,  as  the  two  subscribers  who  purported  to 
appoint  him  were  not  competent  to  make  the  appoint- 
ment. 

They  referred  to  Howheach  Coal  Co*  ▼.  Teague,  8 
W.  R.  264,  5  H.  &  N.  151. 

Bagnold,  contra^  referred  to  The  York  Tramways  Co, 
{Limited)  ▼.  Willows,  30  W.  R.  624 ;  8  Q.  B.  D.  685. 

Chiitt,  J.,  after  stating  the  facts,  continued: — I 
think  that  article  8  of  the  company's  articles  of  associa- 
tion only  applies  to  properly  constituted  directors,  and 
not  to  such  as  are  by  Table  A.  deemed  to  be  directors. 
It  has  been  held  on  the  construction  of  similar  articles 
of  association  that  a  meeting  of  less  than  a  majority  of 
subscribers  to  the  memorandum  are  unable  to  appoint 
directors.  That  was  decided  in  Howheach  Coal  Co.  ▼. 
Teague*  It  has  been  suggested  in  argument  that  the 
Judgment  of  Brett,  L.J.,  in  The  lork  Tramways  Co.  ▼. 
Willows  threw  doubt  on  that  case,  but  I  do  not  think 
the  present  Master  of  the  Bolls  intended  to  throw  any 
doubt  upon  it. 

It  seems  to  me  that  there  must  be  a  majority  of  sub- 
scribers to  determine  who  are  to  be  the  directors  of  the 
company,  and  to  adopt  the  contract  with  the  promoter. 
Otherwise  it  would  be  monstrous  to  allow  two  persons 
holding  nominal  interests  in  a  company  to  determine 
questions  of  vital  importance  to  the  company. 

In  the  notice  to  the  subscribers  there  was  no  notice 
sent  in  reference  to  the  kind  of  basiness  to  be  transacted, 
although  of  great  importance.  I  am  not  prepared  to 
hold  tibat  such  notice  ia  sufficient  to  enable  the  sub- 


scribers to  attend  a  meeting  forthe  purposeof  detsm^ 
such   an   important  question    aa    the   appointmr-^ 
directors.    The  order  will  be  in  terms  o\  the  noi 
motion. 
Solicitors,  Cunliffes  A  Davmpori;  AfpU^attd. 


Q.  B.  Diy.  (Mathew  and  A.  L.  Smith,  JJ.) 

METBOPOIITAir   BOABB  OP  VoMCS  f?.   I^AtSA^i 

Local  government^'*  New   street*' — '' Sired  f<^\ 

traffic  only** -^Metropolis  Management,  dtc.,/ 

ment  Act  (45  Vict.  c.  14),  s,  8. 

TAe  widening  of  an  old  approach  to   a 
dwelling  does  not  constUuie  a  construction  o/  s| 
street  vnthin  section  8  of  the  Metropolis  Ma 
<ftc..  Amendment  Act  of  1882. 

This  was  a  special  case  stated  by  a  magistratt^ 
20  &  21  Vict.  c.  43,  on  the  application  of  the  i  ^^ 
the  Board  of  Works.     On  May  22,  1&85,  the  i 
Mr.  Nathan,  appeared  to  answer  a  summons 
against  him   by  the  appellants  for   having  i 
and  contrary  to  the  provisions  of  section  8  of  45 1 
14,  formed  or  laid  out  a  road,    passage,  or 
building  as  a  street  for  foot   trafllc  cnly. 
spondent  had  erected  certain  artizana'  dwellings  i 
to   be   let   out  in  separate  tenementa  opening 
an  approach  which  was  not  open  to  the  public, 
dwellings,  when  finished, comprised  twenty-six  ten 
and  were  capable  of  accommodating  about  250 
They  were  approached    from    Emmett-stree^  Pol 
through  a  gateway  which  was  not  open  ^  ^  PJ 
and  were  entered  by  separate  doorways  which  r-* 
upon  the  road,  passage,  or  way  which  was  all«( 
have  been  unlawfully  laid  out  by  the  reapondent. 
way   did   not  ailord    any    communication   with  i 
street  other  than  Emmett-street,  and   was  inU 
the  sole  use  of  the  tenants  of  the   dwellings, 
exclusion  of  the   public.     The  reapondent  hadi 
notice  to  the  district  surveyor,  in  compliance  m| 
Metropolitan  Building  Act.  1855,  of  hia  intc 
build  the    artizans'   dwellings,   bat  he  had 
application  and  obtained  no  sanction  for  the  1 
of  the  way  as  a  street  for  foot  traffic  only,  and  t 
the  act  complained  of.     It  was  contended  bet 
magistrate  that  no  way  had  been  formed  or  laid  o 
building  as  a  street  within  the  statute,  because  •( 
or  way  had  existed  prior  to  the  passing  of  ^*  ;^f. 
prior  to  the  erection  of  the  dwellings,  and  tusi, 
silleged  roadway  was,  in  all  respects,  a  private  enti" 
for  the  use  of  the   tenants  of  the  dweUings. 
magistrate  dismissed  the  summons,  on  the  If*®^^] 
the  respondent  had  not  formed  a  new  ^^»  *" 
put  a  former  way  or  passage  to  a  new  use.    The  « 
tions,  for  the  court  were  (1)  whether  the  w»I»°^*j 
laid  out  a  new  road  within  the  meaning  oi  seoa^^ 
the   Metropolis   Management,    &a,    Amendasent 
1882 ;  and  (2)  whether  the  road  or  way,  beii 
intended  for  the  use  of  the  tenants  of  the 
dwellings,  and  not  being  open  to  the  pahUc, 
**  street "  within  the  meaning  of  the  said  Act. 

Lumley  Smith,  Q,C.  (Avory  with  him),  'o'f  !^2S 
lante.— The  respondent  did  form  a  ^^^^^^^J\A 
the  sites,  both  of  the  dwellings  and  the  way  V  ^^ 
they  were  approached,  were  changed.  The  objeCT^ 
Act  was  a  sanitary  one.  The  board  are  to  •^"T 
new  streets  are  of  sufficient  width  and  light-  ^^^^i' 
the  power  under  section  7  to  prevent  a  ci»*tf«J|^ 


(a.)  Reported  by  Cboil  Ohafkak,  Esq.> 
Law. 
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HlQH  OOVBT. 


;  the  Uyiiig  oat  of  a  new  street  unless  it  Gommu- 

with  otfaatfreete.     Here  there  was  no  street 

i;  it  was  ob^  a  entrance  to  a  warehouse.    The 

I  pure  nd  inple  cannot  be  a  street,  but  the 

inade  k  II  if  •  road  with  houses  on  both  aides. 

\  AolB  ufflj  to  private  as  well  as  public  streets, 

the  loQil  nibori^  can  pave  them :  The  Vestry  of 

.  irafy,/4^«m,  t.  BarreU,  22  W.  R.  402,  L.  R.  9 

,  B.  S7&  Ik  definition  of  ''  street "  includes  an  '<  alley 

KfiH^wietlier  a  thoroughfare  or  not,"  and  hj  25  & 

I  nit  6  102,  it  18  extended  to  "  anj  mews  or  anj 

Even  if  the  entrance  was  old,  the  street 

&f  oagiBtrate  decided  the  case  on  the  ground 

MS  leboilding  of  premiaes  upon  an  old  site, 

I  Lard  Auckland  y.  Westminster  Local  Boards 

(1 M5,  L.  B.  7  Ch.  598 ;  but  that  decision  was 

^  ^  fc  tiie  csjies  of  Kerr  ▼.  Preston,  25  W.  B. 

I D,  463,  and  Barlow  v.  Kensington  Vestry,  32 

t  IM;  27  Ch.  D.  362.     A  new  street  may  be  formed 

aite  of  an  old  country  road :    JRohinson  y. 

I  local  Board,  21    Oh.  D.   621,    Jessel,  M.R., 

'I  should  say  that  laying  out  a  new  street 

IJMdmg  a  street  where   there    was    no    street 

Thst  is  the  ease  here.    The  roadway  to  the 

IS  vsi  not  a  street ;  the  roadway  for  these  dwell- 

Hm  wry  mischief  against  which  the  board 

inmids  is  created  here  by  a  street  too  narrow  for 

rintvsy. 

Pil»  tiks  respondent.— This  way  never  was  a 

I  nA  Ua  not  been  made  one.    There  has  only 

|tiMUing  upon  an  old  site  since  the  passing  of 

X  Mieation  is  admittedly  no  test  of  what  a 

■;  tet  theae  Acta  do  not  apply  to  merely  private 

TluB  my  is  like  the  courtyard  of  an  hotel. 

id  haa  merely  been  laid  out  in  the  manner 

for  artizana'  dwellings.    The  magiatrate 

*  aa  a  fact  in  my  favour,  that  this  way  is  not  a 
i|V«t  that,  it  it  can  be  so  called,  it  haa  not  been 
~^  aa  a  itnet  aince  the  Act  was  passed.    These 

inA  ha  atoed  by  the  cases  which  have  been 

^^SL^  '*pJj.— It  bas  been  held  that,  even  in  the 
^■■o®  banieia  are  maintained  and  gatekeepers  em- 
^  «  ftiert  nay  be  within  the  Acts. 

%  J.— Hie  magistrate  has  submitted  to  us  two 

r  vhether  the  respondent  in  doing  what 

I  oat  a  new  street,  and  the  other,  whether  the 

>  *  naw  atreet.    The  respondent  had  pulled  down 

^vuelioiiaea,  which  had  an  approach  to  Emmett- 

%nd  had  bailt  up  artisans'  dwellings  on  the  site, 

what  widened  the  approach  to  the  place.    The 

•  haa  held  that  the  approach  was  not  a  street, 
[•"tiott  8  of  45  Vict.  c.  14,  and  that  was  a  pure 
"^  of  fact.   If ,  inateed  of  erecting  these  dwellings, 

?^deat  had  rebuilt  the  warehouses,  it  could 
Pm  been  contended  that  he  had  laid  out  a  new 
Or,  if  he  bad  built  flats  vrith  a  gateway  and 
\  vhieh  would  be  analogous  to  the  present  case, 
«J^y  that  he  had  made  a  new  street  leading 
•■■■att^treet  P  There  was  clearly  sufficient  evid- 
]Qa%  the  magistrate  in  saying  that  the 
.  -•*  ^  ttot  "laid  out  a  road  or  way  as  a  street 
I  |j"*  P>*KDgen  only."  What  the  reapondent  had 
I  ^^^^  ■•ko  a  courtyard  or  quadrangle,  and  not  a 
JJ^  Ai  to  the  entrance,  which  was  distinguished 
^  tppioaeb  to  the  dwellings,  the  vridening  of  it 
Ijj^  J  •*•**«>  bring  it  within  the  provisions  of  sec- 
U^'Jt'J  barely  done  for  the  purpose  of  making 
^n!n^ST  '^'  **■  present  use.  The  purpose  of  it 
ttMdWT*^*®  »ame  as  that  for  which  it  had  been 
■^  P»'  to  the  paasing  of  the  Act. 

lodAL^'^"^^  »™  ^^  ^^  w°»«  opinion.  I  have 
^5,^.*^  the  Master  of  the  Rolls  in  Bobinson  v. 
-^•«  Ueid  Board  haa  ooneotly  laid  it  down  that  a 


lUdc 


road  none  the  less  might  become  a  new  street,  although 
some  of  the  houses  upon  it  had  been  built  before  it  had 
become  a  street.  An  entrance  might,  of  course,  be  so 
enlarged  as  to  make  a  new  way,  but  that  was  not  the 
case  here  ;  the  old  way  had  been  substantially  preserved. 

Appeal  dismissedt  with  costs. 

Solicitors  for  the  appellants,  Beginald  Ward. 

Solicitors  for  the  respondent,  Speechly,  Mum/ord,  A 
Landon, 


a  B.  Div.  (Mathew  and  Wills,  JJ.)  Dec.  12. 

Pbice  v.  Bbadley.  (a.) 

Freshwater  Fisheries  Ads,  1878  and  1884  (41  A  42 
Vict.  c.  39,  and  47  Vict.  c.  l^^EeU-^Olose  iime— 
Salmon  Fishery  Act,  1873  (36  A  37  Ftef.  c.  71). 

Eels  are  freshwater  fish  within  the  meaning  of  the 
FreshwaUr  Fisheries  Ads,  1878  and  1884.  It  is  an 
offence  to  expose  eels  for  sale  during  close  time  in 
England,  even  though  they  have  been  lawfully  eauglU 
elsewhere. 

Special  case  stated  by  justices  for  the  borough  of 
Birmingliam  for  the  opinion  of  the  Queen's  Bench 
Division. 

The  appellant  was  summoned  before  the  justices  for 
exposing  eela  for  sale  during  the  close  time  for  fresh- 
water flah  in  England — that  is  to  say,  between  the  15th 
of  March  and  the  15th  of  June — and  was  convicted.  It 
was  not  proved  whether  the  eels  were  caught  in  fresh 
water  or  aalt. 

It  was  admitted  that  eela  at  certain  seasons  leave  the 
fresh  water,  and  travel  down  to  brackiah  water.  It 
was  proved  that  the  eels  were  Irish  eels  exported 
from  Toome-bridge,  Oounty  Antrim.  At  the  time  the 
eela  were  caught  and  exported  the  catching  and  sale  of 
them  in  Ireland  were  lawful. 

The  question  for  the  court  was  whether  the  appellant 
had  committed  any  offence  under  the  Freshwater  Fisheries 
Acta,  1878  and  1884. 

Paterson,  for  the  appellant. 

Baines  {Willis  Bund  with  him),  for  the  reapondent, 
cited  Whitehead  v.  Smithers,  2  C.  P.  D.  558,  25  W.  R. 
Dig.  310. 

Mathew,  J. — This  conviction  must  be  affirmed.  With 
regard  to  the  first  point,  it  is  clear  that  eela  are  within 
aection  6  of  the  Freshwater  Fisheries  Act,  1884,  which 
is  to  be  construed  as  one  with  the  Freshwater  Fisheries 
Act,  1878.  This  section  deUnes  "freshwater  fish"  to 
mean  "  any  flsh  living  temporarily  or  permanently  in 
fresh  water,  exclusive  of  salmon."  I  am  of  opinion  that 
eela  coming  within  this  definition  answer  this  description. 
But  it  ia  contended  that,  as  these  Acts  of  Parliament 
do  not  extend  to  Ireland,  eels  caught  there  and  sold  in 
England  are  not  within  their  mischief.  But  section  2  of 
the  Act  of  1878  says  that  the  Act  shall,  ''so  far  as  is  con* 
aiatent  with  the  tenour  thereof,  be  read  as  one  with  the 
Salmon  Fishery  Acts,  1861  to  1876."  Now  section  19 
of  the  Salmon  Fishery  Act,  1873,  prohibits  the  exposure 
for  sale  of  any  salmon  during  the  cloae  time,  uuleae  the 
person  so  exposing  it  can  prove  that  it  was  caught  out- 
aide  the  limits  of  the  United  Kingdom,  whereas  section  20 
prohibits  the  exposure  for  sale  during  cloae  time  of  trout 
and  char  absolutely.  The  11th  section  of  the  Freshwater 
Fisheries  Act,  1878,  is  quite  in  harmony  with  this,  and  the 
question  ia,  are  we  to  construe  it  as  applying  only  to  flsh 
caught,  as  well  as  exposed  lor  sale,  in  that  part  of  the 


(ck)  Reported  by  John  HuLCOLBvax,  Esq.,  Bacrister*at- 
I«w* 
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High  Ooubt. 


WbLCH  V,  LONDOW  AND  NoaXH-WBITBRW  RAILWAY  Oj. 


High  Com 


United  Kingdom  to  which  the  Act  applies  P  I  think 
not.  At  first  I  thoaght  wa  might  be  interfering  with  a 
useful  industry  carried  on  in  Ireland,  bat  it  appears  to 
me  that  the  Legislature  intended  to  prohibit  this  trade. 

Wills,  J.,  concurred. 

Solicitors  for  the  appellant,   Macke$on,    Taylor,    A 
Arnould,  for  Bullen,  Biddey,  A  Cro$$,  Birmingham. 

Solicitors  for  the  respondent,  A.  B,  &  B.  Steele,  for 
0,  K.  EddowtB,  Derby. 


Q.  B.  Di?.  (Day  and  A.  L.  Smith,  JJ.)  No?.  7. 

"Welch  v.  Londobt   and  Noeth-Westebn  Railway 
Co.  (a.) 

Bailtvay  company  —  Loss  of  luggage  —  Passenger  — 
Luggage  left  in  charge  of  'porter — Abeenoe  of  patsen^ 
ger  from  station — Authority  of  porter — Contract  to 
oarry* 

A  paeunger  having  missed  his  intended  train  left  his 
luggage  on  the  platform  in  charge  of  a  porter^  saying 
that  he  woidd  travel  by  the  next  trai,i.  This  train  was 
timed  r»ot  to  start  for  an  hour.  He  Uft  the  station  and 
tvent  into  the  hUliard'room  of  an  hotel  for  that  interval. 
His  luggage  was  afterwards  misted. 

Held,  that  luggage  so  left  wis  not  taken  charge  of  by 
the  porter  on  behalf  of  the  company  for  carriage,  but 
toos  watched  by  the  porter  on  his  own  responsibility, 

Semble,  that  the  company  would  have  been  liable  if 
the  plaintiff  had  only  gone  to  soma  other  part  of  the 
same  station  for  a  purpose  strictly  necessary  to  travel' 
ling  {such  as  to  take  a  tickeC)  and  for  a  brief  period. 

This  was  a  rule  calling  on  the  defendants  to  show 
cause  why  the  nonsuit  entered  in  the  Lancashire  County 
Court  in  this  action  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  that  the  county  court  judge 
was  wrong  in  holding  that  there  was  no  contract  of 
carriage  proved,  or  authority  in  the  railway  porter  to 
enter  into  a  contract  of  bailment. 

The  facts  were  as  follows : — 

On  the  10th  of  November,  1884,  the  plaintiff  went  to 
the  Lime-street  Station  of  the  defendants  at  Liverpool 
for  the  purpose  of  travelling  to  London  by  the  train 
leaving  the  former  station  at  3.5  p.m.  He  handed  a 
'Qg«  portmanteau,  and  satchel  to  a  railway  porter,  telling 
the  porter  to  place  the  satchel  between  the  rug  and  the 
portmanteau.  He  found,  on  making  inquiry,  that  the 
time  of  the  departure  of  the  train  he  intended  to  travel 
by  had  been  accelerated,  and  that  it  had  left  at  2.40. 
The  next  train  would  not  leave  till  4  p.m.  He  said  to 
the  porter,  "  1  missed  the  train,  I  find  it  has  gone. 
Now,  John,  look  after  the  luggage  until  the  next  train 
goes  to  Euston."  He  also  told  him  to  be  very  careful 
of  the  bag  because  there  were  some  valuable  papers  in 
it.  The  'porter  answered  that  he  would  do  so.  The 
plaintiil  then  went  to  the  billiard-room  of  the  hotel  and 
stayed  away  about  one  hour.  Afterwards  the  luggage 
was  missed. 

Bose  Innes  showed  cause. — The  county  court  judge 
was  right.  There  was  no  contract  of  carriage  proved 
between  the  plaintiil  and  the  company  ;  further,  the 
porter  had  no  authority  to  enter  into  a  contract  of  bail- 
ment on  behalf  of  the  company. 

Cross,  in  support  of  the  rule. — ^Tbe  porter  was  taking 
charge  of  the  luggage  on  behalf  of  the  company.  I  call 
in  aid  the  obeervation  of  Smith,  J.,  in  Bunch  v.  Chreat 
Western  Bailway  Co.,  ante,  p.  74.  [Smith,  J. — The 
only  difference  between  my  brother  Day  and  myself  in 

(a.)  Beported  by  Sir  Shbhston  Baxir,  Barrister-at-Law. 


that  case  was  whether  the  bag  was  delivered  to 
porter  for  the  purpose  of  transit  or  for  the  purpa 
warehousing.  Here,  the  plaintifC  says  to  tiis  p 
"  Will  you  take  care  of  my  luggage  P  "  the  porter  a^ 
will,  and  the  plaintiff  leaves  the  atation  and  goes  t 
billiard-room  of  the  hotel.]  There  can  be  no  dlfl< 
between  the  plaintiff  going  to  a  billiard-room  or 
to  the  station  waiting-room.  [Skith,  J. — It  msk 
the  difference  for  the  purpose  for  which  the  ohatti 
handed  to  the  porter.  If  I  give  my  luggage  to  t 
while  I  go  to  get  my  ticket,  I  should  say  he  tskei 
the  purpose  of  transit ;  but  if  I  deliver  it  to  him 
I  go  to  play  at  billiards,  then  it  is  otherwise.] 
contract  of  carriage  commenced  when  the 
handed  his  luggage  to  the  porter  for  the  pni^ 
travelling,  and  was  never  determined.  The  portM 
a  discretion  to  take  charge  of  the  luggage  on 
the  defendants :  Bayley  v.  Manchester,  SheffiM, 
Lincolnshire  Bailway,  L.  E.  7  C.  P,  415,  21  W.~ 
148. 

Day,  J.  —  This  action,  as  I  understand, 
brought  in  the  oounty  court  against  the  rail 
pany  upon  an  undertaking  which  was  enterel 
the  porter,  said  to  be  on  behalf  of  the 
company,  that  he  would  take  charge  of  theM 
After  what  I  said  in  Bunch  v.  The  Great  ' 
Bailway  Co,,  it  is  unnecessary  to  say 
this,  that  I  am  very  clearly  of  opinion  tbit 
is  not  one  particle  of  evidence  which  would  j 
county  court  judge  in  finding  that  any  such  oM 
had  been  entered  into  by  the  porter  on  behalf « 
railway  company — that  is  to  say,  there  is  not  a  pi 
of  evidence  of  any  authority  to  the  porter  to  eotM 
any  such  contract  so  as  to  bind  the  railway  cooip 
The  porter  was  not  the  agent  of  the  railway  oompai 
enter  into  any  contract  to  take  charge  of  theee  g 
I  am  clearly  of  opinion  the  learned  county  eoort] 
was  quite  tight. 

A.  L.  Smith,  J.— I  think  this  case  is  clearly  dieting 
able  from  Bunch  v.  Great  Western  Bailway  Go, 
seems  to  me  the  question  we  have  to  deterab 
whether  there  is  any  evidence  fortifying  the 
of  the  learned  county  court  judge.  It  seed  f* 
it  is  perfectly  manifest  that  there  is  ample  ^ 
here,  whatever  was  the  original  bailment  of  thif  Ittgg 
that  it  was  determined  immediately  the  pl^^^jj 
be  was  too  late  for  " 
The  plaintiff  says 

I  missed  the  train,  ,    , . 

porter — *  you  look  after  the  luggage  until  the  nfXt 
goes  to  Eueton.*  "  What  is  the  meaning  of  that 
seems  to  me  that  he  deposits  the  luggage  there 
the  porter  for  the  purpose  of  warehousing  and  te 
care  of  it,  and  not  for  the  purpose  of  tr 
all.  Now,  to  eee  whether  that  is  so,  light  ms 
thrown  on  it  by  seeing  what  the  plaintifC  does, 
goes  away  to  the  billiard-room  or  coffec-rooo,  aw 
comes  back  again  to  the  station  when  he  tbtov 
about  time  for  the  next  train  to  go.  In  thia  csse^ 
Is  ample  evidence  that  the  luggage  was  delivered  « 
porter  for  warehousing,  and  not  for  tranelf. 

Bale  discharged,  with  coits. 

Solicitors     for     the     appellant,    Bremneff   S^ 
Bennington, 

Solicitor  for  the  respondents,  C.  U.  Mason, 
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Ex  PABTS  SOOTT  AMD  SmITH. 


HlOK  Ck>UILT« 


JS  MNKBJJUTCY. 


Beo.  9. 


^B.IHT.(0ii«aidDft7.JJ.) 

IxftrU  SooTi  Ain>  Smith. 
I»  f9  HLiwxE.  (a.) 
,  yi<f,  1888  (46  A  47  Ftd.  c.  52),  «.  102— 

AiMr,  wb  tM«  a  com  merc^n^  anci  carrtMi  on 
lit  J.  ffid  B,^  umi  out  from  A.  on  June  8 
^mapmion  of  payment;  theee  noHeea  were 
ihffUt  ihe  next  morning  to  the  creditotB  and 
f^M  Msfa  managtr  at  B.  On  June  8  ihe 
ttwrnofer  had,  unknoum  to  him,  eommunicated 
UA,  fl  firm  of  corn  faetore^  to  whom  the  debtor 
\mMJw  wheat  then  in  hie  atoree  at  B,,  that  the 
rmtin  diffiadUts,  and  8.  dh  8.  then  bought  from 
mager  all  ihe  wheat  in  the  debtor*9  itoree  for 
llOi.  on  tiwal  credit  terms.  The  wheat  wa$  delivered 
f^^,  hU  on  ihe  fade  coming  to  the  knowledge  of 
'^^  f  he  repudiated  the  transaction.  The  debtor  was 
'  \  a  Icmkrupt,  and  on  motion  by  the  trustee  in 
J  in  ihe  county  court,  the  court,  after  hearing 
t,  M(  aside  (he  transaction.  8.  A  8.  appealed. 
^ftf  Ciw  and  Day,  J  J.),  that  the  claim  arose  out 
Vmmknftey  within  the  meaning  of  section  102  of 
^iB«b«p(qf  Act,  1883,  and  consequently  the  court 

^ebotthot  the  deeisn.'^  of  the  county  court  was 

1  from  a  deddon  of  his  Honour  Judge  Tir^dal 
)  in  the  ooirnty  court  o\  Wiltshire  ait^og  at 
7,b7  which  Menrs.  Scott  /4  Smith  wec/ordered 
r  to  thi  tniitee  in  bankruptcy    t09  lOa^;  the  yalne 
MaMiiheit  which  they  claimi  ,  to  harj  purchaaed 

[™wilytoJTOe,  1885,  the  defa  i  r  ejried  on  buai- 
^AwBAwy, where  he  li?ed,  a|  I  }d  alao  poaaeeaed 
M  at  BoBthamptony  where  the  h  ^aeea  waa  under 
» wge  U  8  nittager  named  8U  '  ieton.  In  Ainril 
l^jwwbied  im  Meeara.  Scott  ^  ^mith,  of  War- 
^t  1 9Bu%  of  wheat  at  a  ]  ^  e  of  388.  6d.  a 
VtteeennilatBriatol,  on  nar  a&  Xriatol  terme— 
vF^Bttt  bj  bUl  at  two  monUu  e  wheat  waa 

jte  the  debtofa  atorea  at  Sent]  amA  \  and  227 
«»  ol  it  lemained  there  till  th«  8th  a\  -ine.    On 
*  f7  StapletoQ  telegraphed  to  i  cott  «/  .  Tiith  at 
""""^i  ^ho  were   oreditora   oi    Hawki      ^    the 
"  ^i^^' "  ^  ^*°*  ^  "^  ^^^  partioui«'^r.. '  to- 
''  ^^*  ^  consequence,  went  to  8onthaL«)t>), 
"7* •owed  between  aeyen  and  eight  o'clock  iL  tk 
'^  nd  he   then    learnt    from    Stapleton  ti.at 
.  I  vho  WM  indebted  to  Meaara.  Scott  &  Smith, 
iiadiiBoQitie8,and  it  waa  arranged  between  them 
\rf^  i  Soott  ahonld  buy  the   227  quarters  of 
"^  la  Ha^*a  gtorea  at  Southampton  at   366.  per 
ttfOa  the  usual  Bristol  terms;  bought  and  sold 
>  tve  made  out  accordingly,  dated  the  8th  of  June, 
'  "W  by  Stopleton  aa  agent  for  Hawke.    On  the 
t  ^l^"'^*  ^^^  knew  nothing  of  the  tranaaction 
ij*j^  bad  aeDt  out  by  post  notices  that  he  waa 
|M4^^">*P^d  payment,  but  these  notioea  were 
I  to  ^^^  tai  the  following  momiug.    That  directed 
Fsi^yr^  ntched  him  at  7  a.m.    The  wheat  by 
F  (kv . '  ^*^  was  remofed  from  Hawke'a  stores  on  the 


'  ^  tA  A^  remofed  irom  uawKe  a  stores  on  tne 
I  emy  "^  beloDgiDg  to  Pitt  &  Co.,  the  whole  being 
I  the  fliQ,?*^  d^uiog  the  day.  The  remotal  began  in 
i  vhe^er'^^^  ^^^  ^'^  ^  conflict  of  evidence  aa  to 
[  ieft  W  '  ^^^  ^^^  ^'  Hawke'a  suspension,  aa  he 
I  aoon  M  ff***  before  the  notice  waa  deli?ered.  Aa 
^  ,.„,^_^^  becaoie  aware  of  the  tranaaction,  he 

*Wed  by  J.  Gbbabd  Laimo,  Esq.,  Barrister-at  • 
Law. 


repudiated  it  on  the  ground  that,  aa  he  had  ^suspended 
payment,  it  was  unfair  to  his  other  creditors.  ~ 

Hawke  wasdnly adjudicated  a  bankrupt,  and  his  trustee^ 
Baker,  applied  to  the  county  oourt  Judge  for  an  order 
that  the  alleged  purchase  of  wheat  waa  Toid  as  against 
him,  the  trustee,  and  for  an  order  for  a  return  of  the 
same,  or  ita  yalue,  £409  lOs.  The  learned  Judge,  after 
hearing  cTidenoe,  held  that  it  was  a  fraud  on  the  bank- 
ruptcy laws,  and  made  the  order. 

Messrs.  Scott  ft  Smith  appealed. 

Herbert  Beed  (Bubie  with  him),  in  support  of  the 
appeal. — ^Thia  claim  doee  not  ariae  out  of  the  bank- 
ruptcy, and  section  102  of  the  Bankruptcy  Act,  1883, 
only  gifes  Jurisdiction,  where  the  amount  in  dispute  is 
o?er  £200,  when  it  is  a  claim  arising  out  of  the  bank- 
ruptcy. In  any  cTcnt,  the  decision  of  the  Judge  was 
wrong,  as  Hawke  knew  nothing  about  the  transaction, 
and  therefore  it  was  not  a  fraudulent  preference. 

Cooper  Willis,  Q.G.,  and  F.  Cooper  WiUU,  for  the 
trustee,  oontended  that  the  claim  aroae  out  of  the  bank- 
ruptcy, as,  but  for  the  bankruptcy,  it  ne?er  would  hawe 
arisen.  [The  oourt  intimated  that  they  were  clearly  of 
opinion  that  the  dedaion  of  the  county  oourt  Judge  was 
right  on  the  facts.] 

Cavx,  J.^I  think  that  in  this  case  there  was  Juris- 
diction. The  first  dause  of  section  102  of  the  Bank, 
ruptcy  Act,  1883,  is  undoubtedly  large  enough  to 
include  this  case;  the  only  question  is  whether  the 
Jurisdiction  thus  conferred  is  cut  down  by  the  second 
part  of  the  dauae,  which  ia  in  theae  terma :— *'  ProYided 
that  the  Jurisdiction  hereby  given  shall  not  be  exerdaed 
by  the  county  court  for  the  purpose  of  adjudicating 
upon  any  ddm  not  arising  out  of  the  bankruptcy,  which 
might  have  been  enforced  by  action  in  the  High  Oourt, 
unless  all  parties  to  the  proceeding  consent  thereto,  or 
the  money,  money's  worth,  or  right  in  dispute  does  not, 
in  the  opinion  of  the  Judge,  exceed  in  value  £200."  As 
the  right  in  dispute  exceeds  £200,  the  question  is.  Is 
this  a  claim  arising  o^t  of  the  banlnruptoy  P  Now,  but 
for  the  bankrup^irthis  transaction  would  never  have 
taken  place  ;  it/^  not  in  the  ordinary  oourae  of  bud- 
ness,  and  whp^Iawke  heard  of  it  he  repudiated  it.  It 
seema  to  jP'^hat  but  for  the  impending  bankruptcy  the 
tranaar^on  would  never  have  taken  place,  and  but  for 
the  .actual  bankruptcy  it  would  never  have  been  im- 
peached. The  distinction  ia  that  a  daim  cannot  be  said 
to  arise  out  of  the  bankruptcy  where  the  bankrupt  had 
the  dispute  before  the  bankruptcy.  There  the  trustee 
has  only  the  same  right  as  the  bankrupt  had. 

There  is  also  great  advantage  in  this  construction^ 
because  otherwise  the  judge  must  first  enter  into  a  long 
4  investigation  to  see  whether  he  has  Jurisdiction. 
9^  3,  if  Hawke  knew  of  the  transaction,  it  was  a  fraudu- 
U^t  preference  and  the  oourt  had  Jurisdiction,  but  if 
he  did  not  know  of  it,  the  oourt  had  no  Jurisdiction,  and 
on  the  other  construction  of  the  section  the  court, 
although  it  had  all  the  materials  before  it  on  which  it 
could  dedde,  must  hold  its  hand  and  leave  the  matter 
to  be  inveatigated  de  novo  by  a  oommon  law  oourt,  thua 
doubling  the  expenae  to  the  partiea.  That  ahows 
this  construction  of  the  section  to  be  reasonable. 

As  to  the  facta,  I  have  no  doubt  that  the  deddon  of 
the  county  oourt  was  right.  The  wheat  was  Hawke's, 
and,  being  sold  without  his  consent,  remained  his  prop- 
erty and  passed  to  the  trustee,  who  could  sue  in  trover 
for  it,  and  Messrs.  Scott  ft  Smith  would  have  no  answer 
to  the  claim,  nor  could  they  set  up  any  countet*daiffl. 

Dat,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants,  Crowder  Jb  Vizard,  for 
Chapman  &  Ponting,  Warminster. 

Solidtors  for  the  respondent,  Haam  A  Turner^  for 
Lee  db  Powning,  Salisbury. 
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Q.  B.  DW.  (HawUiu  and  Oavei  JJ.)  Beo,  7,  8,  9. 

In  re  Babbeb.  (a.) 

Bill  of  $dl&^Irmiranc»^Prem%um»  pcUd  by  grantee  to 
he  repaid  hy  gratUor  "on  demand *^'^BiUe  of  8aie 
Ad  (1878)  Ammdmmt  Ad,  1882  (45  A  46  Vid.  c. 
43),  a.  9— J^orm  m  echeduU* 

A  hiU  ofedle  ie  not  void  heoame  it  oimfttini  an  imur- 
anoe  dause  which  provides  that  premiume  paid  under 
its  powers  hy  the  grantee  ehall  "on  demand"  "be  repaid 
Iff  the  grantor^ 

Semble,  thai  an  expreae  power  to  nize  on  failure  to 
repay  the  premiume  **  on  demand"  would  not  make  the 
Ml  of  $ale  void. 

HetberingtoQ  v.  Groom»  33  W.  R  103, 13  Q,  B,  D. 
789,  dietinguiehed. 

Appeal  from  the  decision  of  hli  Honour  Judge  Abdy, 
in  the  oounty  eonrt  of  Beeez,  diemtising  an  a|:pUeation 
by  the  piresent  ap|>ellant  that  a  eeHain  bill  of  sale, 
giyen  by  the  debtor  on  the  19th  of  September,  1884, 
might  be  d^lared  fraudulent  And  toid  as  against  the 
trustee. 

The  questions  of  fact  in  the  case  were  discussed  at 
great  length,  but  the  only  point  of  law  requiring  a 
report  was  raised  on  the  question  whether  the  bill  of 
sale  was  Toid  under  the  Bills  of  Sale  Act,  1882,  because 
it  contained  the  following  clause : — **  And  the  said  W. 
Barber  doth  also  agree  with  the  said  grantee  that  he 
will  keep  the  chattels  and  things  for  the  time  being 
comprised  in,  or  subject  to,  the  security  insured  against 
loss  or  damage  by  fire  in  the  sum  of  £900  at  the  least 
in  the  Essex  and  Suffolk  Insurance  Go.  in  the  names  of 
the  said  W.  Barber  and  the  grantee,  and  will  duly  and 
punctually  pay  ail  premiums  and  moneys  necessary  for 
effecting  and  keeping  up  the  said  insurance  on  the  first 
day  on  which  the  same  ought  to  be  paid,  and  will, 
on  demand,  produce  to  the  said  grantee,  his  executors, 
administrators,  or  assigns,  the  policy  or  policies  of  such 
insurance  and  the  receipt  for  eferr  such  payment;  and 
that  if  default  shall  at  any  time  be  made  by  the  said 
William  Barber,  his  executors,  ad  minis  tratorF,  or 
assigns,  in  effecting  or  keeping  up  such  iusurance  as 
aforesaid,  it  shall  be  lawful  for  the  said  grantee,  his 
executors,  administrators,  or  assigns,  to  insure  and 
keep  insured  the  same  premises,  or  any  part  thereof,  in 
any  sum  not  exceeding  £900.  And  that  all  moneys  ex- 
pended by  him  or  them  for  such  purpose,  together  with 
interest  thereon  at  the  rate  of  £5  per  centum  per  annum 
from  the  time  of  the  same  ha?ing  )>oen  expended  shall, 
on  demand,  be  repaid  to  them  by  the  said  W.  Barber, 
his  heirs,  executors,  administrators,  or  assigns,  and, 
until  such  repayment  shall  be  a  charge  upon  all  the 
premises  hereby  mortgaged.  .  .  .  Prof ided  always, 
that  the  chattels  hereby  assigned  shall  not  be  liable  to 
seizure  or  be  taken  possession  of  by  the  said  grantee  for 
auT  cause  other  than  those  specified  in  section  7  of  the 
BiUs  of  Sale  Act,  1878,  Amendment  ^ct,  1882." 

The  county^court  judge  upheld  the  bill  of  sale. 

The  trustee,  Stanford,  appealed. 

Dec.  7,  8.— Cooper  Willie,  Q.C.,  and  B.  Reed,  for  the 
appellant.— The  bill  of  sale  is  Toid  as  against  the  trustee 
under  the  statute,  because  it  is  not  in  accord  with  it. 
The  Court  of  Appeal  has  decided  that,  if  principal  and 
interest  be  made  payable  on  demand,  the  bill  of  sale  is 
yoid :  Hdheringion  ▼.  Oroom,  33  W.  H.  103,  13 
Q.  B.  D.  789  ;  and  the  same  principle  was  also  upheld 
in  the  previous  decision  in  Melville  ▼.  Stringer,  32 
W.  B.  890,  13  Q.  B.  D.  392. 

WineloWf  Q,0.,  and  (7.  E,  Jones,  for  the    respondent, 

(n^  Beported  bf  J.  GaaAsn  Laino,  Esqn  Barrister-at- 
Lawi 


the  grantee  of  the  bill  of  sale, — ^This  ooTcnant  is  d 
in  the  form  in  which  the  oorenant  to  insure  againsl 
was  drawn  in  all  the  Acts  prior  to  the  Act  of  1 
The  schedule  in  the  Act  of  1882  allows  a  good  dei 
latitude.  Theire  is  no  powblr  here  io  wrtlto  in  defsnl 
in  Edherington  y.  O^room,  altiiough  we  submit  tba 
of  sale  would  not  be  void  even  if  it  contained  one. 

Cur,  odf .  fi 

Dec.  9.— The  judgment  of  the  Oourt  (HiwuM 
Oatb,  JJ.)  Was  delivered  by 

Oats,  J.,  who,  after  discussing  the  erideDM 
finding  that  the  transaction  was  bond  fide,  and  tU 
bill  of  sale  must  be  upheld,  continued:— Oaths f 
which  has  been  argued,  that  the  bill  of  sale  ill 
because  it  contains  a  cotenant  making  the  inanzsN 
paid  by  the  grantee,  repayable  ou  demand,  and  ofltj 
fixed  day,  my  Tiew  is  that  I  aooept  ffetheris^ 
Oroom,  and  propose  to  act  on  it  and  follow  i% 
applicable.  Now,  in  this  case,  the  bill  of  ssla  | 
that  [reads  clause,  as  aboye],  and  it  might  hafe| 
to  proyide  that,  in  default  of  payment, 
might  haye  seised,  and  I  do  not  know  that  th 
contrary  to  the  Bills  of  Sale  Act ;  but  it  doesi 
although  it  is  said  there  is  such  a  power  byV 
of  the  subsequent  proyiso. 

Now,  it  is  said  that  this  power  to  require  [ 
demand  brings  the  case  within  the  principle  of 
cases  cited.  I  do  not  think  it  does.  I  think  Vt 
dilEerence  between  payment  of  a  recurrent 
money  and  the  principal  sum  adyanoed.  The  ( 
Appeal  came  to  the  conclusion  it  did  in  those  i 
not  from  any  words  in  the  statute  itself,  but  1 
form  of  a  bill  of  sale  contained  ita  the  scl^^^^ . 
Act  proyides  for  |)aymenb  of  principal  and  interw^ 
day  certain  *,  and  section  9  makes  a  bill  ot  ukf 
unless  in  accordance  with  that  form.  Now,  then  I 
form  of  words  relating  to  insurance,  and  when  thH 
depends  on  any  proyisioh  not  contained  in  tlie  M 
then  I  think  it  is  not  within  the  oa^i^ 
Oonsider  what  would  be  the  result  if  those  ^^^^^  flj*| 
it  would  be  necessary  to  specify  a  date  for  P*^"JjJ! 
the  grantor  after  the  date  on  which  the  P^JJ^JJ 
pay  the  premium.  That  would  require  a  ^^^J**? 
cumbrous  form,  and,  instead  of  enabling  ^^*^!!| 
used  as  a  shield  for  an  honest  debtor,  it  ^o^y?*' 
the  reyerse.  It  would  be  contrary  to  the  P"JjW 
which  the  Act  is  based,  and  on  these  grounds  I  tttwl 
objection  to  the  biU  of  sale  fails.  The  appeal  ai*^ 
dismissed.  : 

Winslow  applied  for  the  costs  of  transcripti  of  m 
shorthand  notes  in  the  court  below.  i 

OAyXjJ.— I  am  in  a  difficulty,  owing  to  thertjj 
decision  of  the  Oourt  of  Appeal  deprifing  *  '^^7!j 
appeUant  of  the  costs  of  the  appeal  because  he  (i»l 
produce  a  transcript  of  the  notes  in  the  eourt  Wom 
must,  I  think,  give  the  respondents  their  coetsw^ 
shorthand  notes  and  eyidence.  , 

The  Court  refused  leaye  to  appeal. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellant,  Oohum  A  Young. 

Solicitors  for  the  respondents, /JancteW  *  ^»<^^"*^'  * 
Jones  Jb  Son,  Colcheater. 
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Ik  bb  Fatbnt  Ihtbkt  Sxjoab  Go. — Iir  bb  Olithbbob  Estatb. 


COITBT  OF  ApBBAL. 


9mt  of  Svpial: 

Ytom  Ghao.  Bfr.  Beo.  5, 16. 

A  r§  fiissT  LrysBT  Buqajl  Go.  (a.) 

OompoKf—Btduetion  of  capital — Altering  ariieU$  of 
umttSm—Svtddl    resolutions --' Companiti    Act, 

i  Smhi  empany,  having  no  power  to  reduce  its 

^ihfUt  original  regulations,  at  an  extraordinary 

imdiMg  en  the  30M  of  October,  1885,  passed  two 

'  i;  the  first  passed  in  order  of  time  being  tJutt 

^iM  U  vemrted  in  the  articles  of  association  **  that 

mi  may  from  time  to  time  reduce  its  capital," 

r  (k<  ««Ae  eapUal  be  reduced  from  £80,000  to 

'    Tks  two  resolutions  were  confirTned  at  a 

extraordinary  general  meeting.    A  petition  ^ 
iprtseeisd  for  the  confirmation  by  the  court  of 
efo'm  of  the  capital  in  pursuance  of  the  pro^ 
t  of  (he  Companies  Ad,  1867  (30  A  31   Vict.  c. 

[that  the  tpecial  resolution  altering  t?ie  original 

hiss  was  duly  pcused  ;  btd  that  nothing  more  Tuid 

%4fdd,^  thai  afresh  special  resolution  must  be 

*  edhorizing   the    contemplated    reduction    of 

io/Eaj,  J.,  affirmed. 

Mm  for  the  purpose  of  obteiDing  the  cooflnnation 
VilBeontoI  the  special  Fesolations  for  the  rednotion 
f^e  esfM  of  a  limited  oompany,  whose  memorandum 

1  Bitidn  of  aisodatioii  contained  no  powers  in  that 

Oa  the  30th  of  October,  1885,  an  extraordinary 
MpMa&Bsettngof  the  company  was  held,  and  resola- 
flnivfitpsMd,  amongst  others  : — 

i  Tkt  la  Bttde  be  inserted  in  the  articles  of  asso- 
i  ^  jS^  """^  *^  company  may  from  time  to  time 
jk.  "^^tipitBl,snd  may  consolidate  and  sub-divide 

^  ^^fte  capital  of  the  oompany  be  reduced  from 
^.«lWtoi72;00O. 

^    *  tfct  Ifth  of  NoTember,  1885,  a  further  extraordin- 

k?  y^  neetiBg  was  held,  when   the   resolutions 

f  '?[''****•'<''»«'  general  meeting  were  confirmed. 

,  ^M  whole  of  the  capital  of  the  oompany  was  issued 

*j^^up;  it  vae  desired  to  reduce  it,  as,  in  consequence 

«|^Kfre,  the  oompany  had  lost  about  £8,000,  and,  at 

^"^<rf  the  petition,  there  was  no  atailable  asset 

JflWioiaBg  this  lost  sum. 

neConpaaies  Act,  1867  (30  ^  31  Vict,  c.  131),  s. 
'iwpioiition  in  pursuance  of  which  the  reduction  of 
fte  compijiy'i  capital  was  to  be  carried  out,  enacts 
«ati  "Any  company  limited  by  shares  may,  by  special 
mutioo,  ao  far  modify  the  conditions  contained  in 
niDemoTudam  of  association,  if  authorized  so  to  do 
^wgnlfttlons  as  originally  framed,  or  as  altered  by 
^«W«»lutioD,  as  to  reduce  its  capital.    .     .     ." 

i  ^«i  Brio,  for  the  petitioner.— The  resolution  as 
7^  piopoied  alteration  of  the  original  regulations  of 
^^pny,  10  as  to  authorize  the  company  to  reduce 
t'^'H  if  10  desired,  was  carried  at  the  meeting  of 
*|3Wh of  October,  1885,  before  the  resolution  reducing 
^<n>itilfroBi  £80,000  to  £72,000  was  put,  and  then 
^toapmy  passed  the  resolution  reducing  the  capital 
"]"^0OO  to  £72,000.  The  difference  between  this 
?"'»*/»«  Wett  India  and  Pacific  Steamship  Co., 
^^^  lln.  (where  the  court  held  it  had  no  juris- 
™°*8toeonflrm  the  resolution  authorizing  the  reduc- 

W  imported  by  Uxnrt  T.  Law  and  H.  F.  Ambdroz, 
Esqs.,  Barristers- at-Law. 


tion  of  the  capital  of  a  oompany),  is,  that  there  the 
company,  haring  no  power  under  Its  origbial  regulations 
to  reduce  the  capital,  passed  and  confirmed  one  resolu- 
tion only  for  the  actual  reduction  of  its  capital  from 
£1,350,000  to  £625,000,  no  resolution  haTing  been 
passed  to  change  the  original  regulations. 

K4T,  J. — ^I  think  that  only  one  special  resolution—* 
the  one  altering  the  original  regulations  —  has  been 
passed  as  yet  In  order  to  enable  the  company  to  ask 
the  court  to  confirm  a  reduction  of  the  capita],  a  special 
resolution  authorizing  the  reduction  in  the  capital 
actually  contemplated  must  now  be  obtained.  The 
petition  will  then  need  to  be  amended,  so  as  to  state 
the  passing  of  this  latter  special  resolution,  and  fresh 
advertisements  must  be  made. 

The  petitioner  appealed. 

Deo.  16.— -Setpard  Brice,  for  the  appellant. 

The  Gourt  (Lindley  and  Fry,  L.JJ.}  affirmed  the 
dedsion. 

Appeal  dismissed. 

Solicitors,  Snell,  Son,  &  Orsenip. 


From  Ghan.  Div. 


Not.  18,14;  Dee.  1. 


In  re  Clitheboe  Estjlte.  (a,) 

SttUed  Land  Act,  1882  (45  A  46  Vict.  e.  38),  s.  2  (5); 
#.  56  (2);  s.  68 — Tenant  for  life  or  annuitant^ 
Limited  owner  **  in  possession  "  wUh  power  of  tenant 
for  life. 

An  estate  was  limited  to  the  use  of  trustees  for  a  long 
term  on  certain  trutt$,  and  after  the  determination  of 
the  term  to  the  use  of  B.  for  life.  The  trusts  of  the 
term  were  to  raise  portions,  to  pay  interest,  to  pay  an 
annuity  to  H.,  and  to  accumulate  surplus  rents  and 
profits  as  a  sinking  fund  to  pay  off  charges.  The 
trustees  were  directed  to  enter  into  and  hold  posses^ 
sion  of  the  rents  and  profits  of  t?ie  estate,  **and  not 
deliver  the  same  to  any  person  beneficially  interested  in 
any  part  thereof'*  The  trustees  had  also  large  discrC' 
tionary  powers  of  management,  and  they  were  to  have 
$uch  other  powers  over  tJie  estate  as  are  given  to  a  tenant 
for  life  in  possession  by  the  Settted  Land  Act,  1882,  and 
'*  (M  extended  '*  by  the  will. 

Held,  that  H,,  whether  he  was  or  was  not  a  tenant 
for  life  under  section  2,  was,  at  all  evente,  a  person 
having  the  powers  of  a  tenant  for  life  within  section  58 

Decision  of  Bacon,  V.G.  (reported\2S  Ch.  D.  378, 
33  W.  R.  Big,  187),  affirmed. 

Appeal  from  a  decision  of  Bacon,  Y.G.,  reported  28 
Oh.  D.  378. 

The  trustees  of  the  will  of  the  late  Duke  of  Bucdeuch 
presented  a  petition,  under  the  Settled  Land  Act,  s.  56, 
sub-section  3,  for  the  opinion,  adrice,  and  direction  of 
the  court  on  certain  questions. 

The  petition  oontained  statements  to  the  following 
effect ; — 

1.  The  late  Dnke  of  Bucoleuoh,  by  his  will,  dated 
August  8,  1883,  limited  and  appointed  the  castle  and 
honour  of  Clitheroe  (comprising  a  number  of  manors)  to 
the  use  of  the  petitioners  for  a  term  of  1,300  years, 
without  impeachment  of  waste,  for  the  trusts  and  pur- 
poses after  mentioned,  and,  after  the  determination  of 
the  term,  to  such  apd  the  same  uses,  other  than  the  use 
in  favour  of  bis  wife,  as  were  in  bis  will  declared  con- 
cerning his  Ditton  estate — viz.,  to  the  use  of  his  second 

(a.)  Beported  by  G.  Abobbb  Ooox,  Esq.,  Barrister-at- 
Law* 
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son  Lord  fitenry  Seoti  for  life,  without  impeachment  of 
waste,  with  remalDder  to  his  flrst  and  other  sops  in 
tail  male,  with  divers  remaindeifs  over.  ^nd  the 
testator  directed  that,  ia  the.ev^tof  Lord  H.  ^oott 
becoming  entitled  in  possession  to  the  Baoelouch  en- 
tailed estates,  the  life  estate  to  Lord  H.  800 tt  and  the 
limitations  to  hfs  6on^  In  t^l  in  t)ie  OlithVroe  ^tate 
sbonld  cease. 

2.  The  trusts  of  the  term  were  :— 

(1.)  To  raise  by  mottgage,  sale,  6t  othetwide,  for 
Lord  Walter  Scott,  the  testator's  third  son,  and  Lord 
Charles  Scott,  his  fourth  son,  and  his  three  daughters, 
the  Marchioness  of  Lothian,  Ladj  Margaret  Cameron, 
and  Lady  Mary  IVefust^,  {Portions  amounting  togethet 
to  £76,000,  with  interest  at  five  'p6t  cent. 

(2.)  To  pay  out  of  the  rent^  and  proflti  to  the 
trustees  of  Lady  Mary  Trefusts'a  mfttrfage  settlement 
£500  a  year,  and  blso  to  make  up  thh  ihterest  ota  a  sum 
of  £10,000,  charged  on  the  Scotch  estates  to  flvo  per 
cent.,  and  to  pay  interest  at  five  instead  of  four  per 
cent,  on  a  portion  amounting  to  £40,000  charged  oti  the 
ditheroe  estate  in  favoUt  of  Lord  Walter  Scott. 

(3.)  To  set  apart  out  of  the  rente  and  profits  by  way  of 
further  income  for  the  possessor  for  the  time  being  of 
the  Beaulieu  estate,  which  stood  settled  to  Lord  H. 
Scott  for  life,  with  remainder  to  his  sons  successively  in 
tail  male,  £6,000  a  year  until  the  mortgage  debts  after 
mentioned  of  £25,000  and  £20,000  shoald  be  discharged 
under  the  trusts  ol  the  said  term  ;  and  £8,000  a  year, 
after  tbto  discharge  of  the  said  mortgage  debts,  until 
the  termination  of  all  the  other  trusts  6t  the  said 
term* 

(4.)  To  accumulate  the  surplus  of  the  rents  and  profits 
of  the  Clitheroe  estate,  and  the  proceedB  of  sales  and 
enfranchisements,  as  a  sinking  fund  for  the  discharge  of 
the  following  debts  and  charges,  and  in  the  following 
order i^- 

(i.)  Two  mortgage  debts  of  £25,000  and  £20,000 
respectively,  charged  on  the  testator's  Barnwell  and 
Ditton  estates. 

(ii.)  The  said  portion,  amounting  to  £40,000,  charged 
on  the  Clitheroe  estate  in  favour  of  Lord  Walter  Scott, 
and  any  portions  for  children  of  Lord  H.  Scott  which 
might  become  payable  under  an  indenture  of  July  31, 
1865,  referred  to  in  the  will,  and  the  said  poitions 
amounting  to  £76,000. 

8.  The  testator  further  directed  that  the  petitioner  should 
upon  his  decease ''  enter  into  and  from  thenceforth,  and 
during  the  continuance  of  the  trusts  for  the  liquidation 
and  extinction  of  debts  and  charges  hereinbefore  created, 
hold  the  possession  or  receipt  of  the  rents  and  profits  " 
of  the  CAitheroe  estate,  "  and  not  deliver  the  same  to  any 
person  beneficially  interested  in  any  part  thereof,'  and 
manage  or  superintend  the  management  of  the  same 
estate,  ^th  fall  powers  according  to  their  discretion  to 
do  a  yariety  of  acts  therein  specified— as  to  fell  timber, 
to  direct  or  tM6^  repairs  or  imt>rovement8,  to  injure,  to 
open  mines  or  quarries,  to  Appoint  receivers  and  stewards, 
to  defrny  costs  and  expenses  ih  priority  to  other  charges, 
to  continue  donations  or  annual  eubscHptions  which  the 
testator  had  been  fn  the  habit  of  making  for  building 
churches  and  schools,  and  to  make  similar  donations  01 
subscriptions  ;  and  the  testator  declared  and  appointed 
that  *'  when  all  the  trusts  hereinbefore  declared  concern- 
ing the  said  term  of  1,300  years  shall  have  been  fully 
performed  or  satisfied,"  and  the  trustees'  cost*!  paid,  **  the 
said  term  of  1,300  years  shall  cease." 

4.  The  testator  further  empo\Arered  his  younger  sons  as 
and  When  entitled  as  tenant  for  life  in  possession  of  the 
Clitheroe  estate,  after  the  determination  of  the  term  of 
1,800  years,  and  the  trustees,  during  its  continuance 
and  during  minorities,  to  grant  in  fee  plots  of  one  acre 
out  of  the  Clitheroe  estate  as  sites  for  Cburoh  of  England  - 
schools.  And  the  testator  directed  that  during  the  term 
the  truitees  shoald  *'  have  such  other  powers  over  my 


said  Clitheroe  estate  as  are  given  to  a  tenant  for  lifej 
possession  by  the  Settied  Land  Act,  1882,  andaaexten 
by  this  my  wUl." 

5.  The  testator  further  empowered  Lord  H.  SeottJ 
charging  on  the  Clitheroe  estate,  to  jointure  his 
with  £1,000  A  jre^r,  aUd  portioii  his  bbildren  to  thee 
of  £15,000,  these  charges  being  in  addition  to  thoi 
the  deed  of  July  81,  1865. 

6.  The  testator  appointed  the    petitioners  to  bel 
trustees  of  his  will  "  for  all  the  purposes  of  the  L, 
Land  Act,  lMS2,  And  also  for  all  the  purposes  of  | 
Conveyancing  Act,  1881." 

7.  The  test&tor  died  on  the  16  th  oif  April,  18&i 
his  will  ^is  duly  proved  on  the  30tb  of  October,  ill 

8.  The  trustees  entered  idto  j^ossesBton  And  #eil| 
receipt  of  the  reVits  and  profits  of  the   Gllthetoe 
The  net  ambtlnt  Varied,  bat  had.  during  the  U 
years,  averaged  1^26,000  i  jreAr.    The  debts  and  ( 
to  be  liquidate  tluder  the  trtists  of  the  terfai  1 
to  k  ^rInci);>Al  kud  of  i6ld0,060,  In  Addition  to  thej 
Slims  payable  odt  bf  )reats  aud  l[>rofitB.     The 
reckoned    that   thO    trusts    ^ould    require    f^ 
accomplishment  a   period  of    from   fifteen  to 
years. 

9.  The  trustees  were  advised  that,  until  the  db 
tion  of  the  term  by  reason  ot  the  trusts  being  iiA 
Lord  H.  Scott  was  to  be  deemed  an  annuitant  oat  dlj 
rents  and   profits  of   the   Clitheroe   estate,  and 
tenant  for  life,  or  a  person  having  the  powers  of  a  1 
for  life  within  the   meaning  of  the  Settled   Laod 
1882,  and  that  the  petitioners  were  entiUed,  daringi 
continuance  of   the  term  and   the    trusts   thereof,] 
exercise,  without  the  consent  of  any  other  penon, 
powers  given  to  them  by  the  will,  including  the  pot 
given  to  a  tenant  for  lite  by  the  Settied  Land  Aot  | 
extended  by  the  will, 

10.  The  trustees  had,  in  accordance  with  1 
sub-section  2,  of  the  Aot,  agreed  with  tenants  of 
holds,  parcel  of  the  Clitheroe  estate,  for  the  sale  of  I 
freehold,  so  as  to  enfranchise  the  copyholds. 

11.  Some  of  the  purchasers  objected  that  the 
of  Liord  H.  Scott  w^  necessary    to   the  sale  b/ 
trustees  (Settied  Land  Act,  1882,  s.  56,  sub-setstlos  1 
as  he  had  th«  powers  of  a  tenant  for  life  under  tbi  / 
and  had  declared  that  he  intended  to  exerdie  r 
powers  over  the  CUtherpe  estate. 

The  questions  for  the  opinion  of  the  coort  wert : 

1 .  Whether  the  petitioners,  as  trustees  of  the  t 
were  or  were  nob  entitled,  during  the  term,  to  sell 
freehold  ot  the  said  copyholds,  and  geaeraUj  to  «^er( 
the  powers  expressed  to  be  conferred  on  tliem  by  1 
will  for  any  purpose  provided  for  in  the  Settled 
Act,  1882,  without  the  consent  of  L3rd  H.  Soott. 

2.  Whether  Lord  H.  Scott,  during  the  contioaancel 
the  term,  was  to  be  deemed  a  tenant  for  life,  or  a  pert' 
having  the  powers  of  a  tenant  for  life,  of  the  Olithei 
estate  within  the   meaning  of  the  SetUed  Land  A«| 
1882. 

Bacon,  V.C.,  answered  the  firat  question  fn  thcnflg»Hf« 
and  the  second  in  the  iiffirmative. 
The  trustees  appealed. 

Spencer  Builer,  for  the  appellants.— Lord  H.  Soott^ 


consent  is  not  necessary.    There  is  no  tenancy 


for  lifl 


in  possession  under  the  will.  The  powers  given  oy  w' 
Act  to  the  tenant  for  life  are  by  this  will  giwtt  ^  »• 
trustees.  The  testator  cannot  against  his  ^^T: 
hive  created  a  tenancy  for  life ;  but  In  any  ca^  " 
trustees  have  concurrent  powers  of  sale  ***** 
f ranchisement,  as  the  Act  does  not  take  away  poww" 
given  by  the  settiement :  In  re  Duk$  of  ^*^:^ 
EaiatsB,  31 W.  B.  782,  24  Ch.  D.  129.  Lord  a  8oow» 
only  an  annuitant  until  the  trusts  ot  'the  tens 
satisfied.  He  has  only  a  vested  estate  as  to°^*A. 
life  in  remainder,  and  therefore  dAUUOt  be  "beneiw»»v 
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OOD&TOf  ApPUL. 


Ik  bs  Olitrbrob  Ebtatb. 


Oovt/t  OP  ApPEit. 


mMi  tb  poM^MA":   Settled  Lihd  At^  b.2  (5); 

L^ibm't  COM,  3  Gb.  51 ;  TirtgtmnM  r.  Sydenham^  3 

|«^.  194.    Lnd  E  SooCt  hit  A6  eatatSb  ol  j^i^eiit 

isiofraeiLt :  Foim  oB  Gonttii^nt  RamaliiQert,  Intlro* 

AikdloQ.    irbe««n  to  be  held  tenant  tea  life  be  oould 

dofeat  tbf  ffiD  bf  wDing  and  paying  oil  the  Incnm- 

brsDCfi  »9d  eBM%  &ito  enjoyment  of  the  income. 

liTird  H.  Sbott  »  Bot  to  be  coniideied  a  tenant  for  life 

vitbiti  lidtot  58  (1),  and  the  decision  of  In  re  Jone$t 

32  W.  JL  71S,  S6  Ch.  D.  736,  for  the  balance  of  the 

Tcitli^inltiii  payable  to  the  tmstees,  not  to  the 

pMMQdUf  to  be  tenant  for  life,  aa  In  In  re  Jones. 

<  UrI  E  isott  ii  not  tenant  foe  life  under  the  Act  or 

;  Iff iktii0l  iW  re  HaM$  SttUed  EOaleB,  38  W.  E. 
)T0),  If  Cb.  D.  4S8,  and  In  re  SftaJngwa^e,  before 
IChi^tJ.  (Qotfetre|x>rted),  trbeie  li  gift  of  an  eetote 
;  te  i,  Atf  li/e  tfl]  ebaif:^  were  paid  off,  and  then  to  B. 
Mm,  ffw  heM  dot  to  make  B.  tenant  for  life  within 

■ifWi 

)  i^m^  J.  Cu^^  f 6t  Jior^  k.  Soott.— tor^  H.  I^tt 

I  temSLt  toi  life  entitled  to  possession.    The  term  is 

hmlf  leraii^  for  the  performance  of ,  tne  specified 

Mi^^-    Thue  is  no  OTidenoe  of  an  intention  in  the 

i^\  M  iMd  d.  Scott  ahbold  nql  )>e  tenant  for  life. 

tlietuktef  was^ware  of  the  Settled  Land  Act,  ,1^82  ; 

aod  b  asj  cise  the  testetor's  intention  could  not  pre- 

^  >^ut  express  enactmentfi.     If    I^r4  d*   ^cott 

ccaavitbmthe  definition  of  a  tenant  for  lif^  no  device 

«u4pnT»kte  of  his  powers  as  siich :  Settlea  Land 

M  lS5j,i.  58(1);  In  re  Chaytor'e  Settled  Eetatee 

{M  ^^  W,B.  517,  35  Gb.  D.  651.     In  re  Jone^  decides 

:^a  ^rk:  tern  does  not  prevent  the  tenant  foir  life 

Im  haag  '^in  possession."     Ta  that  6ase  there  was  no 

^teuil  snrplns  ooming  to  the  person  claiming  to  be 

ItBUilWUfe,  The  headnoto  is  inaccurate.     Possession 

J^^'isMiptot  income:  section  3, sub-section  10 

^)>  ^^  a  peaomnay  be  in  possession  who  is  not  in 

T^  ^  twtte.  As  to  the  word  "  beneflcially  "  in 

*^^  t  mh-itd&xn  5.  a  tenant  for  life  is  behefloially 

ff^  vto  vtovsr  Ae  geto  (if  toythinfe;)  belongs  to 
»for  hiwdf.  « Entitled  to  possession "  means 
JJwW  otberffin  thai|  in  reversion  or  ezpectoncy. 
2^*^J^ifeciiAidatroh  is  only  Ah  ibcinibrance,  alid 
,j'"^i»TOt7»  re  Jonea  from  applylbg.  The  Acfc^ 
*'^S^>ett>po*es  an  ai^tecedent  t^ust  where  there 
^•TOit  fet  life  ih  poesession,  sbotJiife  that  an  Ante, 
ff""  tctti  doei  not  fotefent  the  tettaht  for  life  frokn 


JjjNiJj  i^ly.— Clearly  Lbiri  Et.  Scott  is  not  tenant 

^•^•tfttb  section,  2  ;  the  main  question  is  theifefore 

JJ'twtitm.SS.    The  intention  of  the  will  is   that 

Jjw  a.  Sisott  ibould  not  be   beneficially  entitled  iill 

[T?  ^  \^*   The  term  Is  not  a  mere  instrument  for 

■J™8pottIbM,  Itie  something  more  than  a  financial 

JIT?^  "^we  ate  ▼arlous  modes  of  enjoying  prop- 

^2j™»ottt  receiving  the  .tente-7e.flf.,   spolrting,    or 

jJ?WJ^K».liouto.    According  to  Fearne's  definition, 

^£^  ^  the  test  o!  possession.    Iliere  may  be  a 

T?^^etteen  equitable  and  legal  possession,  but 

JJl^|2"*tt ii,  by  the  will,  exdudeci  from  every  sort 


tWa 


possession.     In   the  case  of  In  re  Jones 


I  fAi^iA^^^^^^  *^  unoccupied  house,  era  chance 
ii  ihii  ^^^  ^^!^^  *^  nolhlfi^ o^  ihe  sort.  If  tbere 
ciB»^  iccUmttlAHlig  the  whole  incoifte^  there 
jj,!*f^tettnt  for  Hie.  Section  58  must  d)?ply  to 
Lo^^^t  the  Whol^  h  to  be  accumulated.  If 
««U  iS  aS  *  teiiAnt  fot  life  within  the  Act,  he  can 
^f^mM  ^^  P'o^^i^^  ^^^^  ^7  ^^^  testator  for 

Cur,  adv.  vuU, 

Die  I    (H  ' 

i    Ottr  d*f  T®' Jamm  HAMNBir.^-The  questions  raised  for 
I       "cromottioa  en  this  appeal  axe,  firsts  whether  Lord 


^enry  Seott  is^  within  the  nieanUg  of  Mctioli  S  of  th« 
Settled  Tjaad  Act,  188S,  tenant  for  life  ot  certSaib  lands 
Settled  by  the  wiU  of  bis  father,  the  late  DtiV»  of 
BniDdeach ;  or,  secondly,  whether  he  Is  a  per^dh  hAflim 
the  powers  of  a  tenant  for  life  within  section  58  of  the 
Sanie  Act  If  either  of  these  <|^estions  is  answered  in 
the  afflrmatife  tills  appeal  fails.  The  ))rovisioiti  of  tUe 
Settlement  are  very  fully  set  out  ih  the  report  <yf  the 
^aifte  before  Babon,  Y.O.,  And  It  is  only  necessary  fbr  me 
dn  this  occasion  to  give  the  effect  of  those  provisi6ns. 
^y  the  will  ol  the  late  Dnke  of  Biiocl^ucb,  he  limited 
And  appoilited  the  Olitheroe  estate  to  the  ilie  of  th*e 
netitionerh  for  <&  term  of  1,300  yea^s,  on  oevtidn  thists, 
and  from  ahd  alter  the  expiration  or  iooher  detertnlna- 
tioh  of  the  term,  then  to  his  aeedid  son.  Lord  H.  ddott^ 
for  lilby  with  remainder  to  his  first  and  6the^  sohs  ill 
tail  male.  The  tmsti  dedared  were,  first,  to  raise 
dartaiii  j^ortions  for  other  ohildreh ;  secondly;  to  raise 
the  intentet  upon  certain  sums  ohtirgad  6n  other  esliiiBs 
to  fivb  per  cent. ;  thifdlj",  to  iet  apaH  but  of  the  reiite 
and  proflte  an  annuity  to  Lord  H.  Boott  ij^hlch  Was  to 
be  rtiited  in  bertoin  evento ;  ahd,  fburthly,  to  aetumu* 
late  the  surplus  of  the  rente  and  ph)flto  as  h  sinking 
fund  for  the  discharge  of  certain  d'ebte  and  charges 
Amounting  iA  the  whole  to  over  £160,000;  and  there  wae 
k  direction  that  the  trustees  should  eater  into  and  hold 
possessioh  of  the  rente  and  proflte  6t  the  Glithefoe  eMte 
and  not  deliver  thb  same  to  toy  i^ersoii  bebefidally 
Interested  in  atiy  piirt  thereof;  large  discretionary 
powers  of  management  l^ere  giVen  to  thA  thisteeb,  attd; 
finally,  the^  were  to  have  such  other  pbwerii  over  the 
Clitheroe  estate  as  ate  given  to  a  tenant  for  life  in  poiises- 
sion  by  thb  Settled  LAnd  Act,  1882^  and  ''  as  extended 
by  this  my  will." 

The  definitloik  of  a  teikant  for  life  is  given  In  bentfdn  H 
of  the  Act,^  sub-sectiou  5 :  **  The  t>ersod  whb  to  for  the 
time  being  under  a  setttehient  beiiefiQially  etttitlM  %6 
possession  of  settled  land  for  his  life  is,  for  the  ptitpoi^ 
of  this  Ai&t,  tiie  tenaiit  f6r  Ufe  of  that  land,  atid  the 
tenaht  for  life  niider  that  settlement."  By  s6b-se6tl6l^ 
7  it  is  enacted  thAt  "  a  perfeon  being  tenant  fer  Ufa 
within  the  foiregoin|r  definition^  shall  be  deemed  to  btt 
such,  notwithstanding  th*t  bndier  the  s6ttleiibent,  oi 
otherwisei  the  iettled  land,  or  his  estate  or  intet«lit 
therein,  is  incumbered  or  charged  in  any  nlanner  oT  to 
any  extent."  With  reference  to  the  clause  which  I  blitft 
referred  to,  giving  the  trustees  powers  of  the  tenant  for 
life  under  the  Settled  Land  Act,  it  appears  to  nie  thftt  il 
Lord  H.  Scott  be  tenant  fot  life  i^ithin  the  definition  s6 
given,  then  that  proflslon  that  the  trustees  ehoold  have 
the  powers  of  the  tenaht  for  life  would  be  Vbid  by  vlrtUd 
of  section  6,  which  ehacto, '*If  !n  k  Mttledieht,  Will, 
assurance,  or  other  ihstruthent  ...  a  prbvfsioh  is 
ibserted  pur^olrting  or  attempting;  by  way  of  direction, 
declaration,  or  otherwise,  to  forbid  a  tenant  fbr  lif6  to 
exercise  any  poorer  under  this  Act,  or  Atteihptbg  6t 
tending,  or  intended,  by  a  limitatioii,  giff,  6t  disj^sUiott 
of  other  real  or  any  personal  property,  or  by  the  ini|K>sl- 
tiob  of  any  condition,  oir  by  forfeiture,  or  ih  Anf  othet 
manned  whatever,  to  prohibit  or  prevent  hitti  fldih  exeir- 
dsing,  or  to  ibduce  hini  to  abstain  IroM  eietoidiUg,  or 
to  put  him  ibto  a  posiUoh  inconsistent  with  his  exer* 
cising  any  power  under  this  Act,  that  ^ro? ibtbu;  eis  fair  Ak 
it  pdrporto,  or  attempts,  or  tehdl,  or  Is  intended  to 
have,  or  would  or  tnight  have,  the  operattoh  Aforesaid^ 
shall  be  deemed  to  be  void."  It  ap|>ears  to  Uie  th4t  lb 
is  impossible,  having  regard  to  the  scope  and  objecte  of 
this  Act,  that  the  powers  of  a  tenant  for  lijfe  can  be 
vested  at  the  sable  time  in  thiAteei  ahd  in  the  t>ereon 
who  ironld  otherwise  be  tenaht  for  life.  Bttt  this,  as  I 
have  said;  depends  on  whether  LoM  H.  Sootfe  Is  tebant 
fbr  lite,  and  I  Am  not  prepared  to  giVe  A  definite 
opinion  upon  that  point,  and  I  db  not  tbihk  it  nece^siry, 
beoatiBe  I  nm  of  ojpinlon  that  if  he  is  not  teiiadfi  for  life 
he  iB  B  person  having  the  powers  of  a  tenant  for  life 
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under  section  68  (1).  That  section  enacts  that  *'  each 
person  as  follows  shall,  when  the  estate  or  interest 
of  each  of  them  is  in  possession,  have  the  powers  of  a 
tenant  for  life  nnder  this  Act,  as  if  each  of  them  were  a 
tenant  for  life  as  defined  in  this  Act."  Then  paragraph 
fi;  which  has  been  particularly  referred  to,  is  *'  a  tenant 
for  his  own  or  any  other  life,  or  for  years  determinable 
on  life,  whose  estate  is,"  ..."  subject  to  a  trust 
for  accumulation  of  income  for  payment  of  debts  or 
other  purpose."  Such  a  person  is  to  have  the  powers  of 
a  tenant  for  life*  Now  the  language  of  this  section  is 
peculiar,  and  I  think  it  is  not  in  accordance  with 
ordinary  phraseology  to  say  that  a  tenant  for  life  whose 
estate  is  subject  to  a  trust  for  accumulation  of  income 
is  in  possession,  but  the  section  assumes  that  it  may  be 
so,  and  such  a  construction  must  be  put  upon  it  as  will 
give  effect  to  the  section  upon  that  assumption.  Now 
this  seeming  inconsistency  has  been  dealt  with  and 
explained  in  the  case  of  In  re  Jonet.  lindley,  L. J.,  At 
p.  744,  says: — **It  at  first  struck  me  as  doubtful 
whether  a  person  in  that  position  could  be  said  to 
ha?e  any  estate  or  interest  in  possession,  the  words 
*  in  possession,'  in  section  58,  being  obTiously  used  by 
way  of  distinction  from  '  in  remainder  or  reversion.' 
But  when  we  look  further  into  the  Act,  it  seems 
obvious  that  a  term  of  years,  whatever  its  length  may 
be^  when  it  is  merely  a  security  for  charges,  is  not  such 
an  interest  as  prevents  the  person  entitled  to  the 
income,  subject  to  that  charge,  from  being  in  possession 
within  the  meaning  of  section  58."  That  is  precisely 
the  position  of  Lord  H.  Scott;  he  is  tenant  for  life, 
subject  to  the  charges  and  subject  to  the  term — the 
term  being  merely  security  for  the  charges.  Nothing 
stands  in  tiie  way  of  his  receipt  of  the  rents  and  profits 
but  the  charges,,  which  he  might  at  any  time  redeem, 
and,  therefore,  on  the  authority  of  that  case  his 
interest,  though  subject  to  those  charges,  is  in  possession 
within  the  meaning  of  section  58. 

For  these  reasons  it  appears  to  me  that  we  must 
answer  the  questions  submitted  to  the  court  as  foUows : 
— First,  that  the  trustees  are  not  entitled  during  the 
continuance  of  the  term  to  deal  with  the  estate  in 
manner  proposed  without  the  consent  of  Lord  H.  Scott ; 
and,  secondly,  that  Lord  H.  Scott  is  to  be  deemed  tenant 
for  life,  or  a  person  having  the  powers  of  a  tenant  for 
life,  of  the  estate ;  and,  therefore,  the  appeal  must  be 


Fry,  L* J. — I  concur  in  the  conclusions  arrived  at  by 
the  learned  President.  The  first  question,  of  course, 
arises  on  section  2  of  the  Act.  With  regard  to  that 
I  would  merely  say,  as  at  present  advised,  I  am  not 
satisfied  that  Lord  H.  Scott  is,  within  the  meaning  of 
the  Act,  a  tenant  for  life.  I  think  that  the  fact  of  the 
term,  which  takes  precedence  of  his  interest,  being  one 
for  the  management  of  the  estate,  and  one  which  re- 
quires the  trustees  to  take  possession  of  the  estate,  and 
keep  that  possession  for  the  purposes  of  accumulation, 
does  not  prevent  him  being  a  person  beneficially  entitled 
to  the  possession  of  the  estate.  On  that  point  I  do  not 
desire  to  express  any  concluded  opinion.  I  abstain  from 
expressing  that  opinion,  because  I  concur  in  the  view 
that  Lord  H.  Scott  is  a  person  who,  under  section  58  (1), 
is  entitled  to  the  powers  of  a  tenant  for  life. 

Now,  the  first  dilfioulty  which  occurs  arises  on  the 
words  of  definition  with  which  that  section  commences. 
It  is  said  that  the  estate  or  other  interest  of  Lord  H 
Scott  is  not  in  possession  because  it  is  preceded  by  a 
term  of  1,300  years.  But  paragraph  vi.  itself  shows  that 
the  Legislature  contemplated  an  estate  being  in  posses- 
sion within  the  meaning  of  the  Act,  which,  nevertheless, 
was  preceded  by  a  trust  for  accumulation.  Now,  to 
what  does  the  trust  for  accumulation  attach  P  Plainly 
to  some  antecedent  estate  —  a  term  or  some  larger 
interest  vested  in  trustees  anterior  to  the  estate  of  the 


person  in  possession.  It  is  ekear,  therefore,  wfaafcsi 
may  be  the  proper  force  of  the'  words  '^  in  possssriq) 
ordinarily  used  in  reference  to  eatatea*  nnder  this  msI 
of  the  Act  the  fact  of  there  being  an  antecedent  fait« 
which  is  affected  by  a  trust  for  aooamnlation  doss  i 
prevent  the  subsequent  estate  being  treated  ssi 
possession  - 

The  next  point  is' this.  It  U  aaid  if  that  be  so, 
theless,  having  regard  to  the  existence  of  this 
which  is  not  merely  a  trust  for  aoonmulation,  hot 
other  purposes,  the  estate  of  Lord  H.  Scott  is 
possession.  What  then,  shortiy,  are  the  objeots  oC^ 
term  P  Its  objects  are  twofold.  In  the  first  pbm^ ' 
to  secure  certain  annuities,  certain  annual  pa: 
members  of  the  family.  In  the  next  place,  it  is  to 
by  means  of  what  is  called  the  sinking 
accumulated  fund  for  the  paymmt  of  eertsin 
and  principal  sum.  It  performs  the  dntiee,  th( 
an  ordinary  term  to  secure  an  annuity,  and  of  a 
the  purpose  of  an  accumulation  f  nnd.  That  a  n 
creating  an  incumbrance  in  the  nature  of  an 
does  not  prevent  the  estate  being  in  possea 
determined  by  the  case  of  In  re  Jonea,  That  a 
an  accumulation  would  not  prevent  an  estate  bdV( 
in  possession  within  the  meaning  of  this  sc^oail 
Act  appears  from  paragraph  vi.  of  section  58  (I) 
and,  therefore,  I  oonolude  that  tho  term  in  neither 
objects  prevents  Lord  H.  Scott's  estate  being  witldi^ 
meaning  of  the  Act  an  estate  in  posseesion.  I 
this  appeal  should  be  dismissed  with  costs. 

I  am  authorized  by  Bowen,  L.  J.,  to  say  that| 
considered  the  case,  he  concurs  in  the  Judgment  ve 
pronounced. 

Appeal  diemiiied, 

SoUdtors,  NiehM,  ManUty,  A  Co* 


Jolj  15.  li| 


From  Ohan.  Div. 

Newhaveit  LooAii  BoASD  0.  Nbwhavbbt  ScHDOtt 
BoASD.  (a.) 

Local  hoard^AcU  of  hoard  defectively  eoiuMi^ 
Quorum—"  Coiual  vacancy  *'^Publie  EeaUk  i^ 
1875  (38  A  39  Vid.  c.  56),  s«.  155,  158— (?*(<*« 
to  plans  on  mUtaken  ground-^Laying  down  hujuiji 
line  ao  a»  to  give  effect  to  the  ohjectione-^Egw^  H 
conduct. 


By  the  Public  Health  Act,  1875,  eched.  1,  r,  i, 
membere  of  a  local  board  comiating  of  "**'«■ 
a  quorum,  and  rule  9  provides  that  "the  proem 
ings  of  a  local  board  shall  not  be  invalidated  by  <>^ 
vacancy  or  vacancies  among  their  members,  or  by  «^ 
defect  in  the  election  of  such  board,  or  in  the  eledion« 
selection  or  qualification  of  any  members  ^^^^J^ 
Schedule  IL,  pt.  1,  r.  65,  empowers  a  local  boord  to  fit 
up  ccutuil  vacancies  occurring  by  resignation.  , 

A  local  boards  C07isisting  of  nine  members,  wasrtiu^ 
by  resignations  to  tufo.  The  tufo  elected  three  nm 
members,  and  the  five  elected  four  more,  .  A 

Held,  that  acts  done  by  the  board  so  filled  upweren»  i 
invalid,  ,    ■ 

A  local  hoard  objected  to  plans  for  a  new  *«^fr,' 
mitted  to  them  by  the  school  hoard,  on  <Ae^rottndW« 
the  buildings  would  be  an  infringement  of  the  Jye-ww 
of  the  local  board.  This  turned  out  to  be,  in  '^*^T 
stances,  a  wrong  ground,  and  the  school  board  ^**1.. 
build.  The  local  board  then,  acting  under  9ict*onri 
of  the  Public  Health  Act,  1876,  prescribedamf^ 

(a.)  Reported  by  0.  AnoMR  Ooox,  Esq.,  Bsrri»feer-it- 
Law. 
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OovBT  0?  ArruL, 


NiWHATvr  Local  Boabd  v.  KswHATSf  School  Board. 


Oov&T  OF  Apfbal. 


HM  whikh  iMwU  Mi  wter/en  tDtth  the  huUding  already 
\otu^wjTwihanfft]ingneee»$aTtlyineidenito  the  $tructure 
ilrady  legwi,  ht  wmM  require  an  dUeraiion  of  the 

H«U,  ikdiken  tDOi  no  equity  arising  from  the  con* 
imdt  cf  tie  pkitUifi  to  prevent  them  from  er^oreing 
emfvpUaneBwUhihtir  building  line. 

Apped  hem  Feumm,  J. 

TbeSMnctt  Local  Board  oonsiated  of  nine  members. 

£i  AfSiliU,  after  an  electiooi  the  leanlt  of  vhioh 

1M  to  oMioe  two  new    memberi,  the   ae?en  old 

■■tonrigiMd.     On  the  29th  of  May,  the  two  pro- 

t«WiiiJ(n  the  Pnblic  Health  Act,  1875,  Schedule  II., 

I,iili6S,  to  elect  three  freeh  members,  and  at  an 

meetiiig  the  fi?e  elected  fonr  more. 

I.,  r.  S : — **  No  bnnnees  shall  be  transacted  at 

.  neethig^  nnless  at  least  one-third  of  the  fall 

of  lumbers  be  present  thereat,  sabjeot  to  this 

Ion,  thatinnocaaeshall  alarger^tion«m  than  8e?en 

bsreqahed."  Bole  9 :— *'  The  proceedings  of  a 

kosid  shall  not  be  invalidated  bj  any  vacancj  or 

'  s  aiDODg  their  members,  or  by  any  defect  in  the. 

of  taeh  board,  or  in  the  election,  or  selection, 

of  any  members  thereof." 

XL,  part  I.,  r.  65 : — "  Any  oaeoal  vacancy 

Vj  death,  resignation,  disqualification,  failure 

to  deck  members,  or  otherwise  in  a  local  board, 

bi  lllfid  up  by  the  local  board  out  of  qu&lifled 

Mvi&in  six  weeks,  or  within  such  farther  period 

tttLoalGoTemment  Board   shall  by  order  allow. 

n 

^  Aagmt,  1884,  the  Newhaven  School  Board  laid 

w  tilt  local  board  plana  for  some  new  schools.    The 

bond  diaapproved  of  the  plans,  because  they  did 

nnply  with  oartain  of  their  bye-laws.     The  school 

^intpiteof  thia  objection,  began  tobaild  on  the 

^^Q(  hsmtj,  1885.     The  local  board  prescribed  a 

^^»B8  Has  for  the  street    along  which  the   schools 

I  ^  to  k  built,  gave  notice  to  the  school  board,  and 

^'^  ^  W  eonpenaation  for  loss  in  consequence  of 

tteboOdiD^bnagset  back.     The  building  line  was  so 

«in  that  the  Mlding  already  done  would  not  hate  to 

7*  Attend,  hit  the  plan  for  building  annexes  would 

'^^  to  he  changed, 

^<^i5ttiof  Hay  the  local  board,  finding  that  the 
bond  were    building    beyond    the    prescribed 
J  ^,  isBMnstrated,  and,  no  heed  b^g  taken 
tb«  lehool  board,  the  plaintiffs   commenced    this 
[•^wtheJlstof  May. 

vB  t^  isth  of  June  the  plaintifEs  moved  for  an 

l^jjj'^j  which  Pearson,  J.,  refused,  on  the  ground 

l^^bosid  lapsed  by  the  resignations  and  could  not 

^  up  by  the  two  members,  and,  therefore,  that 

WiBg  Use  had  not  been  well  prescribed. 

'  ioesl  board  appealed.     The  Court  of   Appeal 

)i  the  preliminary  objection  and  heard  the  case 

^**^ti.   It  was  agreed  that  the  hearing  should 

"*«*^  M  the  trial  of  the  action. 

C«l«oa,  O.C.,  and  Oorrie  Grant,  fox  the  appellants. 

^Sordy,  Q.C.y  and  Aehton  Croee,  for  the 


Ibiildiigj 


The 


-  ^_,  dted  Masters  v.  Pontypool  Local  Board,  9 
rr^F.  27  W.  K.  Dig.  121 ;  Slee  v.  Corporation 
i*?«M  4  Gifl.  262, 11  W.  R.  Ch.  Dig.  42 ;  Cor- 
Yf^J  FolkesUme  v.    Woodward,   21   W.   B.  97, 

^•**HpKed. 

t^^i  U.— The  plaintifts  claim  to  be  the  local 
J|Tj2>  <U«trict  of  Kewhaven,  and  the  defendants 
TbiSu!^^  the  school  board  for  the  same  district, 
^aodinti  are  proposing  to  erect  a  school  building, 
g^gJ'Mrsady  built  some  of  the  lavatories  and 
"""^  Iktt  of  the  bnildisg  projectSi  aa4  aore  will 


project,  beyond  the  line  which  the  plaintiffs  have  pur- 
ported to  prescribe  under  section  155  of  the  Public 
Health  Act,  1875,  and,  if  the  building  line  was  well 
prescribed,  the  defendants  are  in  the  wrong.  Pearson, 
J.,  considered,  however,  that  there  were  no  persons 
capable  of  giving  any  direction  on  behalf  of  the  local 
board,  and,  on  that  ground,  refused  to  cprant  an  in- 
junction. 

The  local  board  was  to  consist  of  nine  members.  It 
was  hardly  questioned  that,  by  the  provisions  of  the 
Public  Health  Act,  1875,  schedule  1,  r.  2,  the  quorum 
here  would  be  three.  Shortly  after  the  election  of  some 
new  members  of  the  board,  seven  of  the  persons  who, 
in  consequence  of  that  election,  would  have  oonstituted 
the  board,  resigned,  and  left  two  only  to  be  the  boaid, 
and  these  two,  purporting  to  act  under  schedule  2,  pare 
1,  rule  65,  of  the  Act  of  1875,  took  to  themselves  seven 
other  persons  to  make  np  the  number  of  nine.  Was 
this  "  business "  within  schedule  1,  rule  2  P  In  my 
opinion  it  was.  It  is  very  true  it  is  not  the  business 
which  a  full  board  has  to  transact,  but  it  was  business 
of  the  board  to  be  done  for  the  purpose  of  filling  up 
the  vaeancies,  so  as  to  constitute  the  board  with  the 
proper  number.  So,  in  my  opinion,  if  rule  8  was  the 
only  rule  which' we  had  to  regard,  this  objection  would 
be  fatal  to  the  plaintiffs'  case. 

But  we  must  look  at  the  other  rules,  and  we  have  to  con* 
sider  whether  rule  9  does  not  apply— *'  The  proceedings 
of  a  local  board  shall  not  be  invalidated  by  any  vacancy 
or  yacancies  among  their  numbers."  In  my  opinion, 
that  part  of  the  rule  was  intended  to  provide  that  a 
quorum  might  act  although  the  number  of  members  of 
the  board  was  reduced  below  the  defined  or  required 
number.  Then  it  goes  on,  **  or  by  any  defect  in  the 
election  of  such  boud."  That,  I  think,  does  not  apply 
to  this  case;  it  seems  to  refer  to  the  election  of  the 
board  as  a  whole.  But  then  we  come  to  this,  ''or 
in  the  election  or  selection  or  qualification  of  any 
members  thereof."  Pearson,  J.,  seems  to  have  oome  to 
the  coDclusion  that  this  does  not  help  the  plaintiffs, 
because  '*  thereof  "  means  "  of  the  board  " ;  that  there 
was  no  board  here ;  and,  therefore,  that  this  rule  did 
not  apply.  I  cannot  agree  with  that  We  talk  of  the 
board  in  two  senses.  The  local  board  is  a  corporation  ; 
but  we  use  the  word  ''board"  to  describe,  not  only 
the  corporation,  but  the  persons,  the  corporators,  who 
are  acting  in  the  exercise  of  the  powers  given  by  the 
board,  and,  in  my  opinion,  "  board  "  here  muse  mean  the 
corporation. 

Although  the  number  of  the  members  of  the 
corporation  was  reduced  to  two,  yet  the  corporation  had 
not  oome  to  an  end ;  it  still  existed,  though  in  such  a 
state  that,  having  regard  to  rule  2,  there  were  not 
sufficient  members  duly  appointed  to  deal  with  the 
matters  which  might  have  been  dealt  with.  In  my 
opinion,  therefore,  as  regards  the  validity  of  the  acts 
done  by  the  board,  rule  9  curea  the  defect  arising  from 
the  fact  that  the  persons  elected  or  selected  to  fill  up 
the  vacancies  were  chosen  by  two  persons  who,  not 
being  a  ^ttortim,  were  not  competent  to  fill  up  the 
vacancies.  Therefore  we  cannot  consider  what  had 
been  done  by  the  board,  though  irregularly  constituted, 
as  being  ineffectuaL 

Let  us  consider  the  object  of  rule  9.  At  first  one  is 
inclined  to  think  that  it  was  only  intended  for  the  pro- 
tection of  those  who  deal  with  the  board ;  but,  if  we 
look  carefully  at  it,  we  shall  see  that  it  goes  much 
further,  and  that  there  is  a  good  reason  for  its  doing  so« 
When  these  local  boards  are  once  constituted,  they  havo 
to  regulate  varioua.thinga  in  the  districts  for  which  they 
are  appointed,  and  it  appears  to  me  that  the  rule  was 
intended  to  prevent  the  consequences  which  would 
arise  if  the  proceedings  of  a  board  regulating  and  giving 
directions  as  to  what  is  to  be  done  in  the  district  as  to 
various  important  matters  oould  be  impeached  as  done 
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without  authority  because  the  board  waa  irregularly 
^pntituted.  It  would  throw  a  district  into  confoAion 
ii,  when  steps  had  been  taken  by  a  quorum  of 
the  persons  acting  as  a  board,  the  objection  coulc^ 
afterwards    Ipe    taken    that    (ihe    election    of    certain 

SkeoD^bers  was  wrong,  and  that  there  was^  in  i^act,  no 
aly  qualified  ^oaxd.  We  may  take  ihi»  ease  as  an 
example  of  the  results.  X  do  not  like  to  construe  Acts 
of  t^arliament  by  the  results  of  one  construction  07  the 
other»  \»ut  we  cannot  wholly  disregarcl  considering 
wha^  a  state  ^ewhaven  would  be  in  if  all  the  acts  done 
f9i[  a  jeax  by  the  persons  who  were  acting  as  the  board 
yrere  fo  pe  beM  inoperative  because  there  was  this  defect 
in  filling  np  the  vacancies,  t  do  not  at  all  think  that, 
if  two  mem]|;>er8  purported  to  pass  resolutions  in  exercise 
9^tbe  powers  given  to  the  boards  the  defect  would  be 
o«T«^  ^  role  9,  for  only  the  statutory  qrtorum  can  do 
buelbess;  bat»  in  my  opinion,  where  a  proper  gtiorum 
of  the  persons  acting  de  facto  as  members  of  the  board 
passes  resolutions,  rule  9  does  prevent  any  objection 
peiD|;  taken  to  those  resolutions,  or  to  the  action  which 
tfaiey  take  in  consequence  of  them,  on  the  ground  that, 
if  the  matter  was  investigated,  it  would  turn  out  that 
the  election  of  some  of  the  members  of  the  board  was 
not  in  law  a  good  election.  In  my  opinion,  therefore, 
^he  acts  of  the  board,  though  irregularly  constituted, 
must  be  taken  as  good  acts ;  for  the  board  here  are  not 
appearing  as  individuals,  but«s  a  corporation  acting  for 
the  benefit  of  all  the  inhabitants  in  the  district  of 
Newhaven. 

Then  we  come  to  the  merits  into  which  Pearson,  J., 
did  not  enter.  It  appears  that  the  school  board  deter- 
mined to  pull  down  an  old  school  and  build  a  new  one, 
and  in  August,  1884,  they  sent  plans  to  the  local  board 
as  then  constituted  and  purporting  to  act.  Objections 
were  taken  to  1}hose  plans.  In  October  further  plans 
were  sent  in,  and  objections  were  taken  to  them. 
Those  objections  were  founded  on  this:  that  the  board, 
as  then  advise<^  considered  that  the  plans  were  in 
violation  of  4,  5,  and  6  of  their  bye-laws.  It  is  not  im- 
material that  those  bye-laws  to  which  the  local  board 
referred,  on  the  footing  of  this  being  a  new  street 
(which  it  was  not),  require  that  the  new  street  should 
be  of  a  certain  width. 

The  school  board  were  advised  some  time  early  in 
January,  if  not  before,  that  the  reasons  given  for  these 
objections  to  the  plans  were  not  good  reasons,  and  that 
this,  not  being  a  new  street,  the  powers  of  section  158 
could  not  be  applied  by  the  local  board  if  the  school 
board  went  on,  notwithstanding  the  objection  to  the 
plans.  And  so,  apparently,  on  the  5th  of  January,  they 
began  to  pull  down  the  building  for  the  purpose  of  re- 
constructing it.  Then,  on  the  6th  of  January,  they 
seem  to  have  sent  to  the  plaintiffs  plans  substantially 
the  same,  if  not  in  all  respects  the  same,  as  those  which 
had  been  sent  in  October.  After  this  they  went  on  with 
their  building  in  such  a  way  that,  on  the  12th  of 
January,  they  had  begun  to  lay  the  foundations  of  the 
new  building.  On  the  22nd  of  January  the  plaintiffs, 
the  local  board,  passed  a  resolution  defining,  under 
section  155,  the  building  line,  which  was  so  laid  down 
that,  although  the  main  building  of  the  school  would  be 
within  it,  the  annexep,  the  lavatories,  &&,  which  I  have 
mentioned  would  project  beyond  it.  Those  annexes, 
however,  had  not,  at  that  time,  been  begun.  The 
question  is,  can  the  plaintiffs  insist  upon  their  objection 
and  ask  the  court  to  give  effect  to  it  P 

It  was  said,  though  it  was  not  much  argued,  that 
section  155  does  not,  in  such  a  case,  give  power  to  the 
board  to  lay  down  a  building  line.  As  I  understand 
the  objection,  it  was  that  the  house  or  building  had,  in 
fact,  been  commenced  before  the  local  board  purported  to 
prescribe  the  building  line,  and,  therefore,  that  there  was 
not,  under  the  Act,  any  power  of  prescribing  it.  That 
objection  cannot  prevail.    If  that  part  of  the  building 


interfere 
begun, 


with 


I 


knetj 
>demi 
whioin 


which,    as  it  was  planned,  "woald 
building  line,  had  ^een  si^\>fta:^tialW 
\  ii^exe  would  have  l^een  no  power  under  ^iii^  ....^ 
prescribe  a  line  which  would  interfere  with  1^  i  bajf 
it  is  not  so.     On  the  22nd  of  JTanaarj  nothing  bad 
Ipegun    which  went  beyond  the  line    ^en  fxa^ 
that  being  so,  i^  would  be  wrongs,  to  saj  that  the 
given  by  the  section  ifi  gone.     ](i   it   gone  af 
prescribing  the  line  of  the  front  besadse  a  n 
begun  to  build  his  back  buUdiagrs  ?     In  my  ia4|m 
where  a  building  is  taken  dowa  ft>r  tbe  porpose  <2i| 
rebuilt,  the  line  of  any  portion  of  that  bailding 
prescribed   before  that  portion    ia    commence^ 
what  has  already  been  done  neoeasarily   Involvs^ 
matter  of  oonstmctioD,  a  projection  beyond  that 
the  local  board  may  afterwards   determine  to 
proper  line.    It  was  said  that  the  plaintiffs 
these  plans  that  what  was  beings  done  by  the 
was  the  commencement  of  a  building    to 
intended  to  have  an  addition  which  woald  go 
the  line  which  the  plaintiffs  prescribed ;  but  tba^i 
mind,  where  the  adidition  is  not  necessarily 
the  structure  already  began,  is    not  an  ai 
saying  that  the  power  given  by   the   Act 
merely  an  argument  in  equity  to  show  that 
equitable  circumstances  which  prerent  the 
exercising  the  power. 

The  substantial  question  is,  whether  the  eii 
raise  an  equity  preventing  the  plaintiffs  from 
ing  a  line  which  prevents  the  completion  of  the 
in  accordance  with  the  plans  according  to 
defendants  intended  to  build,  and  which  had 
been  laid  before  the  local  board.  It  is 
considerable  nicety.  It  was  argned  that^ 
objections  given  by  the  plaintiffs  were  inoperatife 
section  158,  therefore  the  plaintifCs  had  lost  their 
to  interfere  in  another  way  with  the  eoaplstioa 
the  plans  which  had  been  laid  before  them.  We  ' 
nothing  to  do  with  section  158.  The  goaifiiai 
whether  what  was  done  by  the  plaintiffs  led  the  '  ^ 
ants  reasonably  to  suppose  that  there  would  be 
objection  to  any  portion  of  their  new  building  ooiil 
beyond  the  line  which  had  been  laid  down  by  tbepUl 
tiffs.  It  would,  of  coarse,  be  contrary  to  equi^  * 
allow  the  plaintiffs,  though  a  pnblio  body,  to  f^J^ 
injunction  against  the  defendants  if  the  defendoii^ 
incurred  expense  in  consequence  of  acts  of  the  phMw 
which  led  them  reasonably  to  believe  that  the  pte* 
far  as  frontage  went,  would  not  be  objected  to. 

But  how  is  that  made  ontP    The  objeetiooi  <)< 
plaintiffs  to  the  plans  went  on  wrong  groands.  114! 
objected  twice,   and   on  the    second  ooeasioii  giv** 
reason — viz.,  that  the  proposed  baildings  violated 
bye-laws.    They  were  bye-laws  which,  assumiiig 
street  to  be  a  new  street,  would  require  that  the 
of  it  would  be  each  that  these  annexes  eoM  of| 
constructed.    This  was  not  a  new  street,  and  the 
tion  therefore  was  put  on  a  wrong  ground ;  bat  U 
an  objection  amounting  to  this :— <'  We,  the  iooti  ^' 
require  that  your  buildings  shall  not  extead  so 
towards  South-lane  as  you  propose."    How  can  ^ 
said  that  the  defendants  have  been  in  any  way  ibuw 
by  the  conduct  of  the  local  board  ?    It  is  ^«  ^^ 
local  board  ^ave  a  wrong  ground  as  that  which  wow 
enable  them  to  insist  on  the  widening  of  the  «p» 
between  the  buildinffs  of  the  defendants  and  the  ott» 
side  of  the  road,  but  they  pointed  out, altbon^i on» 
wrong  legal  ground,   that  they  desired  to  baw  wj 
buildings  thrown  back  further  than  was  shown  on 
plan.    In  my  opinion,  therefore,  it  cannot  ^'^^ 
the  defendants  were  in  any  way  misled  by  ***^^  -y 
of  the  plaintiffs  into  assuming  that  the  pbiothb  «T; 
not  raise  any  objection  on  the  ground  that  ^*^J JTT 
going  to  prescribe  the  line.    The  plaintilb  wew  •J™2 
tffter  a  time  that  the  bye-laws  would  not  help  them. »" 
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vh«a  M  adnwi  tkej  took  the  eonne  of  acting  ander 
•wtlo^  155,  udti^  4elei)toitfl  oannot  say  they  were 
mUled  ox  ia^iifiid  to  aek  aa  they  have  done  by  any  belief 
eanaed  by  the  acttm  of  the  plaintifis,  that  the  plaintiffs 
did  not  objeet  to  the  tide  of  those  buildings  in  qneatian 
pTojecting  m  fa  aa  it  would  do  if  the  defendants 
eanied  oit  tbor  plans,  I  think  that  no  equity  arises 
*  agannttbs^tiffs. 

The CMi  cited  have  Tery  little  bearing  on  the  question. 

Ihi^voe  e&tt  caaes  of  approTal  of  plans  given  or  of 

■0  Hwit  to  plans  that  had  been  given.    The  court 

Wtti^iB  thoee  drcnmstances,  the  defendants  were 

"  jMM^k  eomiog  to  the  conclusion  tibat  the  board  did 

\  art  il^Kk  to  tiie  line  of  frontage  as  shown  by  those 

ndfhst,  therefore,  they  could  not  exercise  the 

i^freo  by  section  155.     But  that  has  no  bearing 

lIcM  where  the  plaintiffs  stated  their  objection  to 

injection  of  the  building  beyond  the  line  upon 

ttej   now  inaiat,   although    they    objected  on 

whieh  they  could  not  legally  enforce.    In  my 

ii  therefore,  it  cannot  be  said  here  that  the  plein- 

imn&g  the  legal  power  to  prescribe  a  line  beyond 

'  the  boilihigs  should  not  go,  have,  by  their  oon- 

gifen  any  equity  to  the  defendants  to  insist  that 

ihsU  not  exercise  that  power. 

must  therefore  be  given  to  pull  down  these 

vhieb,  as  I  understand,  have  been  put  up  aud 

I  should  add  that,  in  my  opinion,  the  result 

kive  been  different  if  the  completion  of  these 

a  in  the  position  shown  by  the  plans  were  essen- 

^'firi^BccsHsiy  to  the  completion  of  the  building  which 

'^  hesi  kcgon  before  the  line  was  prescribed;  but  it 

ksnrn  to,and,  on  looking  to  the  plans,  one  cannot 

Mttke  accuracy  of  the  statement,  that,  although  it 

M^csBM  lome  inconvenience  and  a  little  expense,  the 

mM  caa,  without  difficulty,  be  provided  with  the  con- 

'•isBcei  which  were  intended  to  be  provided  for  by 

1^  saDem,  although  in  a  different  place. 

*^itDt^  ewta,  the  question  may  be  an  important  and 

tanloitaute  one  for  the  ratepayers.    As  the  plaintiffs 

***Bc^)  they  mast  have  their  costs  from  the  def end- 

ssti.  TkitiDtyoi  may  not  throw  upon  the  ratepayers 

»ko«  both  paitka  represent  the  costs  of  the  proceed - 

ttgs.   I  do  not  think  we  are  in  a  position  to  say  whether 

^SDgkt  to  be  so  or  not,  but  I  cannot  but  look  on  this 

«4>tioBat  moat  unfortunate,  and  caused  by  conduct  on 

»•  part  of  the  school  board,  or  their  advisers,  which 

*■■■«*  he  justified.    If  there  is  anyone  who  has  any 

<a(trol  over  the  expenditure  of  the  school  board  in 

xfooMe  to  sQch  proceedings  aa  these,  so  as  to  disallow 

^  tt  sgamst  the  ratepayers,  I  hope  they  will  con- 

"'^  how  far  the  costs  of  this  litigation  are  costs  which 

**^t  to  be  raised  at  the  expense  of  the  ratepayers.     I 

pfe  so  opinion  upon  the  question,  as  it  does  not  come 

^^  our  jurisdiction  ;  but,  if  there  is  an  authority 

vhhh  e>&  consider  anch  a  question,  I  hope  it  will  be 

mj  considered  by  that  authority  before  the  expense  of 

"^  most  naaeeeaeary  litigation  is  thrown  upon  the  rate- 

^UT  and  Bowair,  L.JJ.,  gave  judgment  to  the 
^^eSect. 


SoBntw,,    Wood,   Bird,  A    Wood;  Specchhj,    Mum- 
M*Co. 


Atgl  Cotttt  oC  9tti«cf« 


Chan.  Piv. 
Y.CB. 


Dec.  3,  4. 


TaTLOB  V,   Bl'ACXLOCK.   (tf.) 


Trustee — Ajtpropriation  of  trust  fundi — Replacing  the 
appropriation  hy  funds  of  another  truat^Bight  to 
follow  —  Purchaser  for  value  without  notice  -^  Plea 
raised  at  the  hearing, 

2'?ie  plea  of  ** purchaser  for  value  vHthout  notice'* 
may  he  relied  on  at  the  hearing,  t?iough  not  easpressly 
pleaded  in  thefeUxtement  of  defence,  if  such  a  plea  he  a 
just  inference  Jrom  the  facts  admitted  either  hy  the 
pleadings  or  auhsequenily  hy  agreement  httuften  the 
parties, 

T.  and  C.  were  co-trustees  of  the  G,  trust  estate, 
hut  T.  allowed  C,  to  have  the  sole  control  of  it, 
B,  and  C,  were  co^truitees  of  the  P.  trust  estate,  G, 
received  and  misappropriated  a  sum  of  money  helonging 
to  the  P.  trust  (State.  B,  having  written  to  C»  as  to 
the  investment  of  that  money,  0,  sold  out  some  Metro- 
politan  Railway  Stock  helonging  to  the  0,  trust  estate,  hut 
which  had  heen  standing  in  the  name  of  C,  alone,  and 
invested  the  produce  arising  from  the  sale  in  the 
purchase  of  Caledonian  Railway  Stock  in  the  names  of 
JBL  and  0,  as  trustees  of  the  P,  trust  estate;  and  the 
stock  was  so  registered  in  t?ie  hooks  of  the  Caledonian 
Railway  Co,  B,  had  no  knowledge  of  the  fraud  com- 
mitted  hy  C.  Suhsequently  C,  represented  to  T,,  his  co- 
trustee  of  the  O,  trust  estate,  thai  he^  C,  had  sold  out  the 
Metropolitan  Stock  in  order  to  invest  it  on  mortgage 
security,  and  explained  that  the  delay  in  doing  so  had 
arisen  from  the  necessity  of  enfranchising  part  of  th*^ 
proposed  mortgage  security.  Four  years  afterwards  C, 
died,  and  on  C'.'s  death  the  Caledonian  Stock  was  regis- 
tered in  the  name  of  B,  alone  as  sole  surviving  trustee 
of  the  P.  trust  estate. 

Held,  in  an  action  hy  T.  against  B.,  to  have  the 
Caledonian  Stock  transferred  into  the  name  of  T,  m 
trustee  of  the  O,  tnut  estate,  that  B,  having  the  compute, 
legal  title  to  the  Caledonian  Stock  vested  in  him,  without 
notice  of  any  fraud,  and  without  heing  guilty  of  any 
negligence  or  omission,  was  in  the  position  of  a  pur* 
chaser  for  value  without  notice,  and  was  entitled  to  retain 
the  Caledonian  SUck  against  T, 

Thorndike  v.  Hunt,  7JF.  R,  246,  3  De  Q.  A  J.  563, 
followed. 

Trial  of  action. 

In  this  action  the  plaintiff,  as  trustee,  claimed  the 
right  to  follow  certain  trust  funds  which  had  been  mis- 
appropriated and  invested  in  another  trust  fund  by  his 
CO- trustee.  The  defendant  was  the  surviving  trustee 
and  legal  holder  of  that  other  trust  fund.  The  ques- 
tions chiefly  discussed  were  whether,  under  the  circum- 
stances of  the  case,  the  defendant  could  be  considered 
as  purchaser  for  value  without  notice,  and,  if  so,  whether 
the  defendant,  not  having  expressly  pleaded  that  defence* 
could  now  raise  it  at  the  hearing. 

The  plaintiff,  by  his  statement  of  claim,  alleged  that 
he  and  Robert  Garter  were  executors  and  trustees  under 
the  will  of  William  Gybon,  deceased,  and  that  Robert 
Carter  took  upon  himself  l^e  control  and  managemenr. 
of  the  Gybon  trust  estate;  that  in  November,  1878, 
Carter  invested  part  of  the  Gybon  trust-moneys  in  tbc 
purchase,  in  his  own  name,  of  Metropolitan  Railway 
Stock,  and  that  Carter  paid  the  dividends  of  the  Metro- 
politan Stock  so  purchased  to  the  cestui  que  trusts  of 
the  Gyhon  trust  estate ;  that  in  February,  1879,  Carter 
sold  out  part  of  the  Metropolitan  Stock  and  invested  the 

I  (a.)  Beporte4  by  M.  J.  Blaxb,  Baq.,  Barrister-at-Law. 
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prooeedfl  in  the  purchase,  in  the  names  of  himself  and 
the  defendant,  of  a  sum  of  £1,143  Caledonian  Railway 
Stock ;  that,  on  the  death'  of  Carter,  in  September,  1884, 
the  defendant  caused  the  Caledonian  Stock  to  be  trans- 
ferred into  his  own  name  alone,  and  the  plaintiff  claimed 
that,  as  the  Caledonian  Stock  was  in  fact  purchased  with 
moneys  belonging  to  the  Q-jhon  trust  estate,  it  ought  to 
be  transferred  bj  the  defendant  to  the  plaintiff  as  trustee 
of  the  Gyhon  estate.  The  defendant,  bj  his  statement 
of  defence,  alleged  that  he  (the  defendant)  and  Carter 
were  co-trustees  under  the  trusts  created  by  a  settle- 
ment of  William  Pearson;  that,  in  February,  1879,  the 
firm  of  solicitors  of  Which  Carter  was  a  member  had  in 
their  possession  a  sum  of  £1,187  lOs.  belonging  to  the 
Pearson  trust  estate,  and  that,  according  to  instructions 
glTen  to  the  firm  by  the  defendant  and  Carter,  the 
said  sum  of  £1,187  10s.  was  Invested  in  the  purchase,  in 
the  names  of  the  defendant  and  Carter,  of  the  sum  of 
£1,143  Caledonian  RaUway  Stock.  The  defendant 
further  alleged  that,  even  if  the  Caledonian  Railway 
Stock  was  purchased  (as  alleged  by  the  plaintiff)  with 
the  proceeds  of  vale  of  the  Metropolitan  RiEiilway  Stock, 
yet  the  plaintiff,  having  been  guilty  of  negligence  in 
allowing  Carter  to  have  the  solo  control  of  the  Metro- 
politan Stock,  could  not  follow  the  proceeds  into  the 
hands  of  the  defendant. 

It  appeared  also,  from  certain  correspondence  that  had 
been  admitted  by  consent  of  both  parties  to  the  action, 
that,  in  October,  1879,  the  plaintiff  was  aware  of  the  fact 
that  Carter  had  sold  part  of  the  Metropolitan  Stock 
belonging  to  the  Gybon  trust,  and  that  the  plaintiff  had 
consented  to  allow  Carter  to  retain  the  proceeds  for  the 
purpose  of  investing  the  same  on  mortgage,  and  that 
Carter  had  represented  that  the  delay  in  doing  so  arose 
from  the  necessity  of  obtaining  an  enfranchisement  of 
part  of  the  proposed  mortgage  security;  it  appeared 
also  that  Carter  had  represented  to  the  defend- 
ant that  the  Caledonian  Stock  was  purchased  with  the 
sum  of  £1»187  lOs.  belonging  to  the  Pearson  trust 
estate,  and  that  the  defendant  had  no  notice  of  any 
fraud  on  the  part  of  Carter ;  the  fact  that  the  Caledonian 
Stock  was  purchased  with  the  proceeds  of  the  sale  of  the 
Metropolitan  Stock  was  also  admitted. 

Hemming,  Q.C,  and  Cheiier,  for  the  plaintiff. — The 
admitted  facts  show  that  Carter,  instead  of  purchasing 
the  Caledonian  Stock  with  the  sum  of  £1,187  belonging 
to  the  Pearson  trust,  sold  out  Metropolitan  Stock 
belonging  to  the  Gyhou  trust,  and  bought  the  Caledonian 
Slock  with  the  proceeds.  The  Caledonian  Stock  so  pur- 
chased is  therefore  impressed  with  the  Gyhon  trust,  and 
the  plaintiff,  as  trustee  of  the  Gyhon  trust  estate,  has  a 
right  to  follow  it  into,  and  claim  it  from,  the  hands  even 
of  an  innocent  holder :  Hvguenin  v.  BateUy,  14  Yes.  273, 
S  W.  &  Tnd.  L.  C.  547.  If  a  trust  estate  has  been 
tortiously  disposed  of  by  a  trustee,  the  ceitui  que  tru9t 
may  follow  it  into  whosesoever  hands  it  comes,  as  long  as 
it  can  be  traced:  Lewin,  7th  ed.,  p.  762;  Taylor  v. 
Plummer,  3  Mau.  &  Sel.  562  ;  Re  EalUtfs  JEatate, 
KnatchhuU  v.  Hailed,  28  W.  R.  32l,  732,  13  Ch.  D. 
696;  Hopper  v.  Oonyere,  14  W.  R.  628,  L.  R.  2  Eq. 
649. 

Marten,  Q.C,  and  Hadley,  tor  the  defendant. — ^The 
Caledonian  Stock  was  purchased  in  the  Joint  names  of 
Carter  and  the  defendant,  as  tmstees  of  the  Pearson 
estate,  and,  according  to  the  practice  of  companies  in 
Scotland,  the  Caledonian  Stock  was  registered  in  the 
books  of  the  company  as  being  held  by  Carter  and  the 
defendant  as  trustees  of  the  Pearson  trust;  and  on 
Carter's  death,  in  September,  1884,  the  stock  was 
registered  in  the  name  of  the  defendant  alone 
as  sole  surviving  trustee  of  the.  Pearson  trust.  The 
plaintiff's  argument  ignores  the  doctrine  of  purchaser 
for  valuable  consideration  without  notice;  but  that 
is»  in  fact,   the  position  of  the  defendant  here.    On 


Carter's  death  the  complete  legal  title  to  tbe  Oaledoniao 
Stock  vested  in  the  defendant.  Thorndike  r,  ffaaf, 
7  W.  R.  246,  3  De  G.  &  J.  563,  is  exactly  in  point. 

They  also  cited  Case  v.  James,   0   "W.  B.   771,  528j 
.3  Do  G.  F.  &  J.  265. 

Hemming,  Q.O.,  in  reply.— The  defendant,  in  bk 
pleading,  does  not  set  up  the  defence  of  purchaser  Isr 
value  without  notice,  and,  therefore,  is  not  entitled  t» 
rely  on  it  at  the  hearing.  But  even  if  he  can  do  si^ 
there  is  nothing  to  show  that  the  defendant  is  a 
purchaser  for  value.  There  is  nothing  to  show  that  thij 
Caledonian  Stock  ^as  purchased  by  Carter  in  order  liL 
ward  off  and  stay  any  proceedings  sigrainst  him  by  tlr{ 
Pearson  cestui  que  trusts  ;  on  the  contrary,  it 
they  knew  nothing  of  his  misappropriation  of 
money. 

Baooit,  Y.C— This  case  is  one  of  that  painfnl  cli» 
cases  in  which,  as  between  two  innocent  persans,  a ' 
having  been  sustained,  the  court  must  decide  upon 
of  them  the  loss  must  fall. 

As  to  the  objection  that  the  plea   of   purehaier 
valuable  consideration  without  notice  not  havii^r 
raised  in  the  statement  of  defence,  cannot  be 
the  hearing,  I  cannot  entertain   that  objection ; 
only  are  all  the  facts  upon  which  the  defendant 
clearly  and  distinctly  stated  in  the  second  and  ' 
paragraphs  of  the  statement  of  defence,  which  have 
referred  to  by  Mr.  Marten,  but  the  parties  have 
very  properly  and  sensibly  agreed  that  the  Judgment 
the  court  should  be  taken  on  the  facts  admitted  If' 
them ;    and   if  the  Just   inference   from   the  /scti  ^ 
admitted   be,  that  the  defendant  was  a  porohaser  ftf 
value  without  notice,  the  court  is,  in  my  opinion,  booai 
to  consider  that  issue,  though  not  explicitly  raised  entte 
pleading. 

These  facts  are  not  disputed ;  and  the  correspondsDes 
which  has  been  admitted  shows  that  the  MetropoHtsa 
Stock,  with  the  knowledge  of  tbe  plaintiff,  stood  ia  ths 
name  of  Carter    alone;  that  it  had  been  sold  oot  \ff 
Carter  with  the  knowledge  of  the  plaintiff ;  and  that  tbs 
proceeds  remained  in  the  hands  of  Carter,  or  of  his  HiOH 
for  the  purpose  of  being  invested  in  a  mortgage  to  W 
approved  of  by  the  ph&intiff.    Tet  tbe  plaintiff  ^ 
no  steps  from  the  time  of  the  sale,  and  made  no  inq^ 
as  to  what  had  been  done  with  the  proceeds,  nntftt* 
present  dispute  arose.     What,  then,  has  taken  plso^* 
Tbe  defendant  having  a  claim  against  Carter  for  tws 
sums  amounting  to  £1,187   10s.,  and   Garter    bsTinf 
proposed  to    purchase    Caledonian    Railway  Stock  to 
satisfy  that  claim,  and  the  defendant  and  his  cestui  qiii 
trusts  having  approved  of  that,  Carter  fraudulently,  no 
doubt,  takes  money  out  of  the  other  tiust  fund,  and  with 
it  purchases  the  Caledonian   Stock  in   the  namaf  of 
himself  and  the  defendant  as  trustees.    The  trust  wtf 
described  to    the    Caledonian  Railway  Co.,  and  the 
formalities  of  transfer  were  properly    observed,   sna 
Carter  and  the  defendant  were  described  in  the  registra- 
tion of  transfer  in  the  books  of  the  company  as  tru<teeii. 

It  is  true  that   the   courts  have  in  cases  of  fraua 
followed  trust  funds  into  whatever  hands  and  in  what- 
ever form  they  are.    At  common  law,  in  the  ^'•■*v|*' 
instance,  of  a  stolen  horse,  the  owner  can  get  an  order 
from  a  police  magistrate,  or  any  other  magistrats,  fo< 
the  restitution  of  the  horse ;  but  there  the  owner  cw 
identify  his  horse— the  chain  of  evidence  as  to  title  &«> 
never  been  broken.    But  here  the  facts  are  that  a  sum 
of  £1,187  10a.  was  due  to  the  trustees  of  the  Po^° 
settlement,  and  a  demand  was  made  for  the  money>  ^ 
demand  was  complied  with  by  fraud,  but  the  defendani 
had  no  noUce  of  that  fraud.    The  defendant  hssnotonij 
pleaded  that  he  had  no  notice,  but  he  has  proved,  ori 
has  been  proved,  in  the  course  of  the  evidence  <^^^^' 
and  by  the  correspondence  and  the  B/itaisMions  tsm 
together*  that  he  oould  have  had  no  notice.  The  9m0U» 
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M  to  the  maimer  In  whiob  the  Caledonian  Bailway  Stock 
910  pnrobaaed  0bowf  this — that  Garter  was  in  possession 
of  £1,187  10s.  belonging  to  the  Pearson  trust  estate, 
BQd  on  being  questioned  by  the  defendant,  his  co-trustee 
<tf  that  estate  agreed  with  the  defendant  to  make  a 
pudiase  of  Caledonian  Railway  Stock,  and  accordingly 
tiie  Osledonian  Stock  was  purchased  in  the  joint  names 
of  Osiier  and  the  defendant  as  trustees  of  the  Pearson 
trust  estate.  By  the  death  of  Carter  the  complete  legal 
title  to  the  stock  became  and  is  now  vested  in  the 
defendant.  The  plaintiff  must  show,  either  by  some 
doctrine  of  the  courts  of  equity  or  by  some  legal  fact, 
that  be  has  a  right  to  take  from  the  defendant  that 
which  the  defendant  has  so  acquired.  The  plaintiff 
lasisti  tiiat,  because  the  Metropolitan  Stock  which  was 
nid  cot  belonged  to  his  trust,  and  was  put  into  the  hands 
of  Outer  to  lend  on  mortgage,  and  because  Carter,  in- 
stsed  of  doing  that,  committed  a  fraud,  and  applied  the 
proceeds  to  other  purposes,  he,  the  plaintiff,  has  a  right 
to  tike  the  property  of  the  defendant. 

I  take  the  case  of  TJiorndike  ▼.  Bunt  to  be  a 
(fifltinct  authority  against  the  claim  of  the  plaintiff, 
the  ground  being  that  the  court  keeps  plainly  in 
view  that  if,  on  the  one  hand,  the  chain  of  repre- 
lentatioa  of  the  trust  funds  can  be  shown  to  have  been 
preserred,  then  the  trust  would  be  effectual,  and  what- 
ever miaapplioation  had  taken  place  would  be  rectified 
bj  the  Jndgment  of  the  court ;  but  if,  on  the  other  hand, 
a  trustee,  however  unjustly  and  improperly,  deals  with  a 
trait  fand  so  as  to  transfer  the  property  in  it  to  an 
iaaoeent  third  party,  who  takes  it — as  between  those 
two  aetora  in  the  transaction — without  notice  of  any 
went  of  title  or  any  infirmity  of  right  on  the  part  of  the 
trustee,  then  there  is  no  instance  in  which  the  court  has 
siid  that  the  property  so  acquired  upon  such  a  trans- 
action  between  debtor  and  creditor  without  notice  can 
be  interfered  with,  on  the  ground  that  the  debtor  mis- 
aniHad  the  money  in  his  hands  as  trustee  in  the  absence 
otnotioe,  as  I  have  said.  I  rely  wholly  ou  Thorndike  y. 
Huat  as  a  distinct  authority  for  the  decree  I  make.  I 
find  there  is  no  suspicion  that  the  defendant  had  any 
aoeiee  oi  Carter's  fraud.  I  find  there  is  no  ground  for 
durgiog  any  omitsion  or  negligence  against  the  de- 
feadaaty  whereas  the  omission  and  the  negligence  of  the 
plaintiff  is  flagrant.  •  He  knows  that  his  co- trustee  sells 
the  Xetfopolitan  Stock,  and  means  to  invest  the  proceeds 
«a  a  mortgage,  yet  he  makes  no  inquiry  and  takes  no 
step  in  the  meantime  to  secure  its  iuTestment.  On  the 
admitted  facts  and  on  the  correspondence,  which  is  also 
•dmitled,  and  in  accordance  with  the  principles  of  law, 
I  am  of  opinion  that  the  plaintiff  has  wholly  failed  to 
ertabliih  hii  claim,  and  cannot  get  the  stock  transferred 
ba^  to  him — stock  which  never  became  impressed  with 
any  trust  of  his.  The  action  must  be  dismissed,  with 
coitp,  including  the  costs  of  a  motion  in  the  action 
ordered  to  stand  over  till  the  hearing. 

Solicitors  for  the  plaintiff,  J.  J.  df  C.  J.  Allen. 

Solicitors  for  the  defendant,  Blake  <k  HeHltine,  for 
John  WiUnnBfm,  North  Walsbam. 


'^rj  Not.  26.  26.  27. 

fiLAj:£  V.  Gale,  (a.) 

^^f^iffOffor  and  mortgagee — Real  eetate  ineufficient-^ 
Bight  to/oU<nff  aaete  of  deoeated  mortgagor^— Lapse 
of  time — Acquietcence, 

Second  mortgagees  of  a  farm  and  the  furniture  and 
fteck  iherton  allowed  the  personal  ettate  of  the  mortgagor 

(a.)  Reported  by  H.  C.  'Ropbb,  Esq.,  Barrister-at-Law« 


(who  died  in  1859),  including  the  furniture  and  stock, 
to  be  distributed  in  1861  amongst  his  residuary  legatees. 
They  were  kept  fuUy  informed  of  the  dealings  with  the 
mortgagor's  estate,  and  always  received  their  interest 
from  the  tenants  of  the  farm  uniil  1880,  when  the  real 
estate  was  not  even  sufficient  to  secure  the  first  mortgage. 
In  1882  they  brought  an  action  against  the  executors  of 
the  mortgagor  on  their  alleged  devastavit  in  distributing 
the  personalty,  but  their  adion  in  that  respect  wcu 
dismissed,  although  adminittration  was  granted.  They 
now  claimed  to  recover  the  deficiency  from  the  residuary 
legatees. 

Beldf  that  they,  having  knoum  of,  and  acquiesced  in, 
the  distribution,  and  deliberately  abstained  from  making 
Me  claim  when  it  might  have  been  met,  could  not  recover 


Trial  of  action. 

The  plaintiffs  were  second  mortgagees,  and,  owing 
to  the  depreciation  of  landed  property,  the  mortgaged 
real  estate  was  insufficient  to  pay  even  the  first  mort- 
gage. The  mortgagor's  executors  distributed  the  personal 
estate  in  1861,  and  the  plamtiffs,  in  1882,  brought  an 
action  against  them,  seeking  to  make  them  personally 
liable  on  the  devastavit  when  an  order  for  foreclosure 
and  administration  of  the  mortgagor's  estate  was  made, 
but  the  executors  were  exonerated.  The  case  is  reported 
in  31  W.  R.  638,  22  Oh.  D.  820. 

On  the  further  consideration  of  that  action.  Bacon, 
y.C,  declined  to  go  into  the  question  of  the  liability  of 
the  beneficiaries,  but  the  order  was  ^made  without 
prejudice  to  an  action  against  them. 

£2,964  2s.  Id.  was  found  to  be  due  on  the  mortgage, 
and  the  plaintifBs  now  brought  this  action  against  the 
persons  beneficially  entitled  under  the  mortgagor's  will 
to  make  them  refund  the  assets  of  his  estate  received  by 
them. 

The  defendants  pleaded  the  Statutes  of  Ijimitations  ; 
that,  for* more  than  twenty  years,  they  had  had  no 
dealings  with  the  mortgagor's  personal  estate,  nor 
recognised  the  mortgage;  and  that  the  plaintiffs  had 
acquiesced  in  the  distribution  of  the  personalty  and 
relied  upon  the  real  security  only. 

The  facts  were  as  follows : — 

By  indenture  of  the  30th  of  August,  1848,  William 
Gale  mortgaged  (subject  to  a  prior  mortgage  thereon 
for  £12,000}  the  manor  of  North  Fambridge  to  T.  M. 
Keith  and  J.  J.  Blake,  since  deceased,  as  a  security  for 
£2,400,  with  the  usual  covenant  by  the  mortgagor  for 
himself,  his  heirs,  executors,  and  administrators,  for 
payment  of  the  principal  money  and  interest.  The 
mortgage  also  contained  an  assignment  of  all  the  house- 
hold furniture,  crops,  and  stock  then  or  thereafter  to 
be  brought  upon  the  farm. 

William  Gale,  by  his  will,  dated  the  12th  of  No?em- 
ber,  1851,  devised  to  Joseph  Gale,  James  Theobald 
Gale,  and  Richard  Knight,  whom  he  appointed  bis 
executors,  the  North  Fambridge  Manor  and  estate, 
upon  trust  to  permit  his  unmarried  daughters  to  reside 
at  and  carry  on  the  business  of  the  farm  so  long  as 
they  should  think  proper  and  desire  to  do  so,  upon 
condition,  nevertheless,  that  his  daughters,  during  such  * 
time,  should  keep  down  the  interest  on  any  mortgages 
charged  upon  his  said  estate,  and  upon  trust,  in  the 
events  therein  mentioned,  to  sell  the  said  manor  and 
estate,  and  (subject  to  payments  thereby  directed}  to 
pay  and  distribute  the  moneys  arising  therefrom  and 
the  rents  and  profits  of  the  manor  and  estate,  until  such 
sale,  amongst  his  children  equally. 

By  a  codicil  to  his  wil),  the  testator  directed  that  the 
manor  and  estate  should  not  be  sold  until  after  the 
death  of  all  his  children,  but  that,  in  the  event  of  the 
marriage  of  all  his  daughters,  or  their  declining  to 
carry  on  the  farm  business,  the  farm  was  to  be  let  by 
the  exeentorsi  who  were,  oat  of  the  rent  of  the  farm 
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and  the  flues  and  oasual  profita  of  the  manor,  to  keep 
down  and  pa:i^  the  interest  on  the  mortgage  debts  of 
£12,000  and  £2,400  charged  thereon,  and  to  pay  the 
surplus  of  the  rent,  flnes,  and  casaal  profits  unto  all  bis 
children. 

William  Gale  died  in  Jannary,  1859,  leaving  enough 
personal  estate  to  pay  both  the  mortgages  in  full,  but 
the  executors  made  no  provision  for  them,  and  distributed 
the  whole  of  the  personalty,  including  the  proceeds  of 
the  sale  of  the  furniture  and  stock,  amongst  the  benefi- 
ciaries in  December,  1861. 

The  testator's  daughters  elected  to  reside  at  and  con- 
tinue the  farm,  and  on  the  marriage  of  one  of  them  she 
and  her  husband  became  tenants  of  it  at  a  beneficial 
rent,  and  the  plaintiffs  always  applied  for  their  interest 
to  the  tenants  (who  paid  it  and  were  allowed  the  same 
on  paying  their  rent  to  the  executors},  and  never 
applied  to  the  executors  nor  to  the  residuary  legatees. 

Interest  was  paid  by  the  tenants  till  1880^  when  the 
real  estate  had  so  much  diminished  in  value  as  to  be 
insufficient  to  secure  even  the  first  mortgage ;  and  in 
1882  the  plaintiffs  brought  the  above-mentioned  action 
against  the  executors  on  their  alleged  devastavit  in  dis- 
tributing the  personal  assets. 

It  appeared  from  the  oorrospondenoe  that  on  the 
death  of  the  mortgagor  the  plaintiffs  wrote  to  his 
representatives  for  information  as  to  the  disposi- 
tion of  his  property,  and  in  return  received  full 
explanations  of  the  state  o^  his  affairs,  and  from 
that  time  were  kept  fully  informed  of  the  proceedings 
in  regard  to  his  estate;  that  they  acquiesced  in  the 
distribution  of  the  personal  estate  ;  that  they  joined  in 
two  conveyances  which  recited  that  they  were  satisfied 
with  the  adequacy  of  the  remaining  security  ;  that  they 
agreed  with  the  tenant  to  reduce  the  interest  on  the 
first  mortgage  and  alter  the  date  of  payment,  and  that 
they  never  applied  to  anybody  else  on  the  subject. 

MarteUy  Q.G,,  and  Freemafiy  for  the  plaintiffs. — We 
are  entitled  to  have  the  defldenoy  made  good  out  of  the 
residuary  personal  estate.  The  Statute  of  Limitations 
is  no  bar  to  the  claim :  Fordham  v.  WaHis,  1  W.  R. 
118,  10  Hare,  217;  Chinnery  v.  Evans,  11  H.  L.  Cas. 
115, 12  W.  B.  H.  L.  Dig.  7;  Pears  v.  Laing,  19  W.  B.  653, 
L.  B.  12  Eq.  41. 

Hemming f  Q.C,  and  B.  B,  Rogers,  for  the  residuary 
legatees. — The  plaintiffs  acquiesced  in  the  distribution 
of  the  personal  estate,  and  cannot  follow  it  now.  Part 
of  the  property  which  was  sold  and  divided  actually 
belonged  to  them  at  the  time  of  the  sale,  and  it  formed 
part  of  their  security.  Their  conduct  has  been  such  as 
to  make  it  inequitable  now  to  enforce  their  claim.  The 
Statute  of  Limitations  is  an  answer  to  the  action,  as 
interest  has  never  been  paid  by  any  agent  of  ours: 
Ridgtpay  v.  Newstead,  9  W.  B.  401,  3  De  G.  F.  &  J. 
474. 

Begg,  for  Mr.  and  Mrs.  Westrup  (a  married  daughter 
of  the  mortgagor). — We  are  purchasers  for  value  with- 
out notice :  Spachnan  v.  Timhrelt,  8  Sim.  253  ;  Dilkes 
V.  Broadmead,  8  W.  B.  318, 9  Ibid,  238,  2  Gifl.  113,  2 
De  G.  F.  &  J.  566. 

Martm^  in  reply.— There  is  no  equitable  doctrine  that 
a  specialty  creditor  who  has  neglected  to  sue  for  any 
time  within  the  statutory  limit  of  twenty  years  thereby 
losea  his  right :  Be  Baker,  Oollins  v.  Rh^jdes,  30  W.  B. 
858,  20  Cb.  D.  230;  Hooper  v.  Smarts  24  W.  B.  152, 
1  Ch.  D.  90;  De  Buuche  v.  AU,  8  Gh.  D.  286,  314,  26 
W.  B.  Dig.  192. 

Bacon,  V.O. — This  in  many  senses  is  a  very 
remarkable  case.  The  facts  are  not  in  the  slightest 
degree  in  dispute.  The  testator  bought  for  £20,000 
a  very  valuable  estate,  and  it  was  beUeved  to  be 
worth  the  money,  and  worth  more  than  the  money, 
because    he    very  readily    mortgaged  ilj  for   £12,000 


rightl 


and  for  £2,400,  and  for  those  two  sums 
considered  by  eveiybody  as  a  pertectlj  goo^ 
and  it  continued  to  be  so  regarded.  The 
by  his  will,  constitutes  residuary  legatees, 
is  a  provision  in  the  will  ^hich  I  need  not 
upon,  which  points  to  his  daughters  canyini 
the  business  of  his  farm,  and  in  those  days  1  aa] 
farming  was  a  more  lucrative  business  than  it 
become  of  late  years.  But  the  defendants  ii 
suit  are  sued  as  the  residuary  legatees.  Well, 
took  place  was  this :  soon  after  the  testator^s  ( 
the  two  daughters  became  tenants  of  the  farm, 
of  the  rent  which  was  then  reserved^  the  intsn^ 
the  mortgages  was  duly  paid.  On  the  m«iiji|| 
one  of  the  daughters,  she  and  her  husband  bi 
tenants  of  the  farm.  A\\  this  was  done  witfc 
full  knowledge  of  the  mortgagees;  I  say  with 
full  knowledge,  t>ecause  it  is  not  in  the 
degree  disputed  ;  it  is  not  only  to  be*  intern^ 
it  is  proved  by  the  facts  of  the  case.  When 
George  G^le  became  the  tenant,  the  ni 
took  place  which  are  mentioned  in  the  coi 
ence  for  changing|  the  day  for  the  pa; 
the  interest.  The  payment  of  the  rent 
payment  of  the  interest  not  being  idei 
sum  was  advanced  and  paid  to  the  mo: 
received  by  them  to  make  up  the  deficiency,  and 
forward  the  rent  waa  paid  and  aocounted 
George  Gale,  who,  in  the  course  of  bis  accountiDg^' 
the  interest  on  the  mortgages,  and  only  the  ^ 
his  landlords,  as  they  are  called,  and  that 
down  to  the  year  1880.,  I  relieved  Mr.  Hartea 
any  argument  upon  the'Statutea  of  Limitatiooi 
the  plaintiffs'  demand.  I  think  that  their 
action  was  not  in  the  least  impeached  or  im| 
by  what  had  taken  place.  But  then  presaoti 
another  consideration,  which  was  gone  into  at 
length  in  the  case  of  Bidgway  v.  Newstead,  sad 
though  it  is  true,  as  Mr  Marten  has  pointed  oe^ 
the  facts  in  Bidgway  t,  Newstead  were  in  some  <*' 
different,  yet  the  principle  upon  which  the  d( 
in  Bidgway  v.  Newstead  went  is,  in  my  opinion, '~' 
with  that  which  is  applicable  to  this  case,  and 
it  was  personal  estate  or  real  estate  makes  no  Ui 
difference ;  only  this,  that,  if  there  remained  si^ 
estate  of  the  testator  upon  which  the  presen^  ""'^ 
could  lay  their  hands,  then  the  Statute  of 
would  be  no  bar  to  their  making  the  dalm  at 
against  that  estate.  But  what  is  claimed  here  u 
the  real  estate,  but  the  residuary  estate  which,  in 
year  1861,  was  distributed  by  the  executors,  andpaMj 
the  residuary  legatees.  ' 

Well,  what  does  it  become  after  that?    KobodJ 
dispute  that  there  are  legatees  of  all  kinds,  residi 
otherwise.    There  is  no  difference  between  a  w 
legatee  and  another  ;    they  are  both  of  them  i<  ^ 
They  are  both  of  them  entitled  to  receive,  and  the: 
receive,  legacies.    The  legacies,  as  far  as  the  eiecr 
were  concerned,  were  paid  in  the  year  1861.    At 
time  the  debt  due  on  the  covenants  of  the  001 
deedwasa  right  that  was  vested  in  the  present  pbtt' 
or  their  predecessors,  and  their  right  of  action  for 
subsists.    It  is  an  cquiteble  demand.    It  is  the  doc 
only  of  a  court  of  equity  founded  on  the  nioi« 
principles.    It  amounts  to  this:— "I  have  a  rigs* 
resort  to  the  residuary  estate  for  payment  of  the 
due  under  jJie  covenant.  Although  twenty  J^f 
have  elapsed  since  that,  I  still  hate  that  right 
very  true  if  you  can  find  anything  to  ^'»"**'\*^j' 
But  that  is  not  the  demand  here ;   it  ^    }^ 
legatees,  received  in  1861   money  which  I  J^y^^ 
have  insisted  on  being  paid   in  discharge  of  ^'y^* 
that  was  my  money  that  you  received ;  giwj*  "L  jt  iii 
That  is  purely  an  equitable  demand,  and,  being  w     ^ 
plain  equitable  demand^  and  nothing  elsSx  it  ^.  ^'^ 
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^in&d^Y&iiitioDg  BB  any  Statute  of  Limitations 
wte— OD    whioh  this  court  declines  to 

V^tnVfinentione^  irom  the  year  1859,  when 

^■jl^Mtben  that  Remand  might  ^ot  have 

\|^W(|N.  Tl»  reason  it  was  not  preferred  is  plain 

"^  '^Molthecue.    It  ia  plain  that  it  was  because 

'^Umdthatthe mortgaged  property  was  enough 

|*MtgB^  debt,  an4  the  plaintiffs  did  not 

"'MftDoat  anything  else  o(  thetesta^r'e 

riRnntiifled  to  re\y  oi)  their  mortgage. 

D  DO  ^me    c^med    i^py thing     against 

ndi^en  was  no  perio^,  as  I  liaye  said, 

^  "  U)  this  time,  a^  which  they  might 

equttable  claim  against  the  defend- 

Qovmakeit;  wid  now  It  is  presented  to 

^Viequi^ble  claim,  i^nd  an  equita^)e  c\a(m 

"'^^n,  who  were  attached  originally  in 

^^  action  for  ha?iog   ditposed  of  the 

^te  ttnoDgat  the  residuary  legatees,  ?rere 

!0eout  from  all  blame  in  that  respect. 

Tomk  vere  investigated  in  the  chief  clerk's 

;  they  appea^   in  the  schedtUe  and  in  the 

fhifi^  %  ohief  clerk  has  made.    And  the 

th<7  (the  executors]  paid,  and  as  the  court 

_  as  far  as  the  liability  is  concerned,  lawfully 

those  anne  which  ha?e  been  eo  often  men- 

'IfL  the  ooane  of  the  proceedings  here.     Then, 

Iventoahnt  my  eyes  to  the  principles  of  the 

whatever  be  %he  dealings  with  the  parties, 

18  made — if  for  twenty  years,  or  more  than 

1, 90  eUdm  is  made  by  the  nian  who  has  an 

qght  to  claim,  I  cannot  give  them  the  relief 

Ou  any  instance  be  shown  me  where  the 

efer  entertained  such  a  claim  f 

T-  Ifwftead  goes  into  a  Tarie^  of  oiroum- 

irhapa,  are  not  applicable  to  this  case, 

tiiere  %  ^  You  should  have  come  before 

u^thing.     1(011  have,  In  the  meantime, 

and  transactions  to  take  place/*  Here  the 

sitn  examined  say  ^hey  put  all  their  money 

In  04  it  has  been  lost.      The  other  lady 

f^  ihai%  or  whatever  share  she  had,  on  her 

I*  ffpi  lb.  "^^trup.  '  All  this  there  is  no  pre* 

'^My  that  tlie   present  plaintiffs  did  not 

l^fM^f  weU;  and  it  is  after  twenty  years — ^after 

'^^  |ide4  to  fix  fbe  executors  with  the  devastavit 

diitribnted    the    festator's  general    estate 

leiidaary  legatees — that  they  come  to  the 

nd  aay,  *<Do  you  pay  your  legacies   back 

the  eiesutors  ought  not  to  have  paid  you  P  " 

fa  the  whole  case.    I  oan  find  no  ansn^  what- 

tbli  defence,  which    is   set   up    and    clearly 

ttat  for  more  than  twenty  years  previous  to  the 

the  writ  in  this  action  the  defendants   have 

I  nothing  from,  and  paid  nothing  to  or  in  respect 

tertahn^s  personal  estate,  and  have  not  in  any 

neogniaed,  either  by  payment*  acknowledgment, 

.  sny  liability  in  respect  of  the  mortgage 

They  might  have  gone    further,  but   that  is 

tor  this  purpose.    Shioe  I  find  that  the  daim 

efcRod,  whi^  is  purely  an  equitable  and  not  a 

dafan,  might  have   been  preferred  at  any  time 

thois  twenty  years,  and  that  there  is  no  pre- 

Bd  00  allegation  by  the  plaintiffs  that  they  were 

awaie  of  the  distribution  which  took  place 

BO  saoh  allegation  can  be  made  by  them,  be- 

Aif  laid  it  In  the  attempt  to  fix  upon  the  execu- 

iMitjr  for  the  devoitavit  of  which  they  com- 

L^  ,  I^JBy  opfaiion  this  action  is  unsustainable  by 

rtaa^Mii,  not  only  on  the  ground  of  acquiesoence, 

^"^'^I  ifatit,  a  very  flexible  term,  and  open  to  a 

l^f  yy^lottritidflm  which  it  underwent  in  the 

I  !??yto»  tMtt  baoftiiae  of  the  wttftd,  determined, 

■*'*"■*  ielussl  sndnen^eot  to  make  that  olalm. 


^otherwiie, 


which  if  it  had  been  made  earlier  might  have  been  met 
— I  know  not  how,  whether  it  would  have  been  acceded 
to  or  disputed — but  now  it  is  brought  forward  at  a  time 
when  there  oan  be  nothing  to  answer  the  plaintiffs' 
claim.  In  the  year  1861  these  ladies  received  that 
which  they,  as  legatees,  were  entitled  to,  and  they 
received  it  lawfully,  as  this  decree  establishes ;  and  upon 
the  ground  that  they  have  received  it  lawfully,  that  it 
has  never  been  elothcid  with  an  equity  which  the  plain- 
tiffs can  now  set  up  or  invoke  against  them,  I  say,  in 
my  opinion,  this  daim  is  untenable,  and  ought  to  be 
dismiased. 

Action  dismissed f  with  costs. 

Hemming,  Q,G,,  applied  for  a  direction  that  costs 
should  be  on  the  higher  scale,  t>u^  his  lordship  refused 
to  say  anything  on  the  subject. 

SoUcitors,  DuffiddABwuty;  Blake  A  Heseltine,  for 
Keithy  Blake,  &  Oo,,  Norwich. 


Oban 

K»y 


.  Piv.  } 


Deo.  10. 


Sheppabd  f^.  QiLHosE.  (a.) 
Prarfice— Trtai  by  Jury-^Aetion  assigned  to  the  Chan' 
eery  Division^^Joinder  of  cause  of  adion  not  so 
assigned'-Judicature    Ad,    1873,    a.    di^Bules  of 
Supreme  Oourt,  1883,  ord.  36,  rr.  3—6, 
Where  an  action  commenced  in  tJie  Chancery  Division 
contains  two  causes  0/ action,  one  0/ which  is  specifically 
assigned  to  ths  Chancery  Division,  it  is  not  a  matter  of 
right  for  the  parties  to  insist  upon  having  the  two  causes 
separated,  and  to  have  the  cause  mat  so  assigned  tried  hy 
a  judge  with  a  jury  ;  lui  is  a  matter  for  ^e  disersHon 
of  the  judge,* 

Motion. 

The  action  was  commenced  in  the  Chancery  Pivision 
for  specific  performance  of  certain  building  agreements 
and  covenants,  and  for  an  in  junction  to  restrain  the 
defendant  from  interfering  with  the  plaintLOfs'  a&dent 
lights. 

The  statement  of  claim  alleged  certain  indentures  of 
lease  and  release  dated  the  19th  and  20th  of  December, 
1766,  respectively,  which  contained  a  covenant  by  the 
purchaser  that  he  would  within  a  time  therein  stated 
"  erect  and  build  good  stone  houses  with  proper  party 
walls  between  each,  or  i^  or  upon,  the  pieoee  of  ground 
and  premises  thereby  released,  according  to  the  plan 
thereto  annexed."  Annexed  to  the  rdease  was  a  plan 
which  showed  the  general  building  scheme  of  the 
houses. 

In  paragraph  10  of  the  statement  of  daim  it  was 
stated  that  there  were  afterwards  oouTeyances  of  differ- 
ent plots  of  this  lan4  by  sale  and  purchase,  and  that 
each  of  such  couTeyances  contained  a  oovenant  identical 
in  form,  and  contained  throughout  "  predsely  the  same 
provisions,  stipulations,  covenants,  and  oonditions  as  to 
the  houses  then  intended  to  be  built  upon  the  said 
plots  respectivdy,  and  otherwise,  the  name  only  of  the 
grantee,  the  number  of  the  house,  and  other  necessary 
matters  being  changed  so  as  to  accord  with  the  facts." 
Among  these  covenants  was  the  following :  '*  And  the 
outside  or  form  of  building  of  the  said  intended  messu- 
age on  the  east  side  of  the  said  plot  of  ground  hereby 
conveyed  shall  not,  after  the  same  is  built  and  finished 
as  aforesaid,  be  ever  altered  or  varied." 

It  was  further  alleged  that  by  an  indenture,  dated 

(a.)  Beported  by  W,  Ivdcbt  Ooox,  Beq.,  Bariistor-at- 
Iaw. 
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the  5tb  of  December,  1787,  the  piece  of  land  on  which 
the  plaintifis'  houae  atood,  was  oonTcyed  to  their  pre- 
deoesBorB  in  title,  aubjeot  to  the  before-mentioned  cotc- 
nanta. 

It  was  alao  alleged  that,  by  an  indenture,  dated  the 
6th  of  Febrnary,  1788,  the  piece  of  land  on  which  the 
defendants'  houae  was  erected  waa  conveyed  to  their  pre- 
deceaaora  in  title  aubject  to  aimilar  covenants. 

The  defendant  had  made  certain  alterationa  in  hia 
houae  which  were  alleged  to  be  a  breach  of  the 
coTenanta,  and  an  infringement  of  the  plaintifla'  ancient 
lights. 

The  defendant  now  applied  that  the  action,  ao  far  as 
it  inyoWed  the  question  of  infringement  of  ancient 
lighta,  might  be  tried  at  the  forthcoming  assizes  to  be 
held  at  Bristol. 

W.  Pear8(m,Q.G.,  Arthur' Charles^  Q.G.^  and  Emden, 
for  the  defendant. — ^The  real  question  in  this  case  Is  one 
respecting  infringement  of  ancient  lights,  and  that  not 
being  one  of  the  matters  specifically  asaigiied  to  the 
Chancery  Divieion  by  section  34  of  the  Judicature  Act, 
1873,  we  are  entitled,  by  ord.  36,  Y.  6,  to  ha?e  the 
matter  decided  by  a  Judge  with  a  Jury.  [Kat,  J. — I 
think  I  muat  treat  this  case  as  one  in  which  I  have  a 
discretionary  power.]  The  plaintiffs  cannot,  by  Joining 
an  equitable  claim  with  a  legal  claim,  prevent  us  from 
hafingour  legal  claim  determined  by  a  Jury.  If  your 
ordship  holds  that  you  have  a  discretion  in  the  matter, 
then,  on  the  ground  of  expediency,  we  say  that  there 
would  be  a  great. saving  of  expense  by  having  the  ques- 
tion determined  by  a  Jury  at  Bristol,  which  is  but  a 
short  distance  from  Bath,  where  the  property  is  situated, 
and  where  the  principal  witnesses  reside.  The  question 
as  to  infringement  of  ancient  lights,  in  whichever  way 
it  may  be  decided,  will  put  an  end  to  the  action. 

Kekemeh,  Q,C.,  and  Mulligan,  for  the  plaintifCs,  were 
not  called  upon. 

Kat,  J. — ^In  this  case  it  seems  to  me  that  I  ought  not 
to  accede  to  this  application.  The  nature  of  the  action 
is  this.  [His  lordship  stated  the  facts,  and  continued  :— ] 
The  claim  is,  first  of  all,  that  there  waa,  either  expressly 
or  impliedly,  a  profiaion  not  to  make  any  alteration,  and 
the  firat  prayer  of  the  daim  ia  for  apecifio  performance 
of  that  building  agreement  by  the  defendant. 

The  other  queation  raiaed  by  the  pleadinga  ia  a  queation 
which  ia  independent  of  that — that  ia,  e?en  if  there  be 
no  auch  building  agreement,  the  propoaed  building  ia 
one  which  will  inter  fere  with  the  ancient  lighta  of  the  houae. 
It  ia  obvioua  that  that  queation  only  ariaea  aa  a  aecondary 
question,  because,  whether  the  building  interferes  with  the 
lights  of  the  house  or  not,  if  it  be.in  violation  of  an  express 
stipulation  it  could  be  stopped  by  this  court,  and  the 
question  of  specific  performance  of  a  contract  of  that 
kind,  whether  it  be  express  or  implied,  comes 
exactly  within  the  words  of  the- 84th  section  of  the 
Judicature  Act  of  .1873:  ''The  specific  performance  of 
contracts  between  vendors  and  purchasers  of  real  estate, 
including  contracts  for  leases,"  which  is  a  description  of 
one  of  those  actions  which  by  that  statute  is  specifically 
assigned  to  the  Chancery  Division  of  the  High  Court. 

Now,  order  36  by  rule  4  provides  that  /'  the  court  or  a 
judge  may,  if  it  shall  appear  desirable,  direct  a  trial, 
without  a  Jury,  of  any  question  or  issue  of  fact,  or  partly 
of  fact  and  partly  of  law,  arising  in  any  cause  or  matter 
which,  previously  to  the  passing  of  the  principal  Act, 
could,  i^thout  any  consent  of  parties,  have  been  tried 
without  a  Jury,**  and  then  **  the  court  or  a  Judge  may 
direct  a  trial,  without  a  Jury,  of  any  cause,  matter,  or 
issue  requiring  any  prolonged  examination  of  documents, 
or  accounts,  or  any  scientific  or  local  investigation,*'  and 
BO  on. 

By  rule  3  it  is  profided,  "Causes  or  matters 
assigned  by  the  principal  Act  to  the  Chancery 
DivtoioB     hall  be  tried  by  a  Judge  without  a  Jury, 


unless  the  court  or  a  Judge  shall  otherwise  cider. 
Then  rule  6  is,  "  In  any  other  cause  or  matter,  ugn 
the  application  of  any  party  thereto  for  a  trial  vifli 
jury  of  the  cause  or  matter,  or  any  issue  of  faet,saoidi 
shall  be  made  for  a  trial  with  a  Jury."  The  meaning  i 
that  is  unmiatakeable ;  "any  other  cauae  or  actioa 
muat  mean  any  other  cauae  or  action  except  thoae  lAM 
by  the  principal  Act,  are  assigned  to  the  duiMM 
Division,  and,  therefore,  this  being  a  cause  which,  byfl 
principal  Act,  is  assigned  to  the  Chancery  Di?iaioii,  i 
judge  has  a  discretion  as  to  whether  he  will  allow i^i 
any  iasue  in  it,  to  be  tried  by  a  jury.  It  is  said  flf 
this  particular  iasue  in  the  cause  is  one  which  ii  r^ 
assigned  to  the  Chancery  Division.  That  seems  ta  1 
not  at  all  the  true  reading  of  the  Order  and  the  . 
Parliament.  They  do  not  mean  that  any  party  tij 
action,  which  contains  a  material  claim  which  i 
tried  in  the  Chancery  Diriaion,  has  power,  whel 
Judge  likes  it  or  not,  to  say  that  he  will  split  tliel 
into  two,  and  insist  upon  one  portion  of  it  beiag  j 
before  a  Judge  and  Jury.  That  would  be  a 
the  hands  of  a  defendant  which  might  put  the  || 
to  enormous  cost  and  delay.  I  am  quite 
the  rules  have  not  given  him  any  such  power,  i 
would  be  very  inexpedient  that  auch  power 
given.  No  doubt  this  is  a  case  which  is 
within  the  discretion  of  the  court  to  say  whel 
part  should  be  tried  with  a  Jury  or  not. 

Is  it,  then,  expedient  that  I  should,  in  the 
my  discretion,  direct  an  issue  of  this  action  to  bet 
before  a  Jury  P  It  is  not  an  action  in  which  tba  i 
tion  which  it  is  sought  to  have  tried  before  a  jmyj 
preliminary  investigation.  That  ia  a  vary  diS^ 
matter,  and  involves  very  different  consideratioDa^ 
the  determination  of  the  issue,  which  it  ia  nov  (^ 
to  have  submitted  to  a  Jury,  whether  the  pii 
building  is  an  interference  with  the  ancient  lights  of  I 
house,  in  one  way  or  another,  would  put  an  end  to  I 
action^ that  would  be  a  strong  reason  for  ^^^^jAl 
be  tried  as  a  preliminary  issue  and  by  a  Jozy.  'Mw 
not  so.  In  whichever  way  the  issur  aa  to  light  w»jL 
is  decided,  there  will  remun  the  other  question,  vMjfi 
the  coTenants  against  alterations  are  binding  opoiW 
defendant,  to  be  tried  in  the  Chancery  Division.  B^g"! 
to  me,  therefore,  most  inexpedient  to  split  up  ^'Jt ' 
into  two  parts— one  be  tried  by  a  Jury  and  tfca*"*: 
tried,  as  it  must  be  tried,  in  the  Chancery  Diriaioa. 

Motion  reused,  ivith  ooiti. 

Solicitors  for  the  pUintifla,  Dawei  A  Som,  for.< 
Bush,  Bath. 

Solicitors  for  the  defendant,   BoliMon,  Fttita*!^ 
StoWy  for  Burne  A  BookCf  Bath. 


Chan.  Div.l  Kot.J^ 

Pearson,  J.  / 

DEuirr  «.  SsAWABO.  M 
Will^CoMtrudion-^Next  of  kin^Tim/or  aiceri»*'] 
ing  cZosa, 

A  UMtor  directed  the  eharee  of  hie  w«^*^j^S[ 
in  hie  reeiduary  eetate  to  he  eetUed  upon  ^"^r  Afjt 
daughUre  and  their  reepeetive  huehande  ^•JJ'^  -j,^ 
reepective  livee,  and  afterwarde  for  their  ^*  jTjjg/^ 
in  caee  a  daughter  ehould  not  leave  any  child  ^'^^^^ 
be  living  at  the  deceaee  of  the  eurvivor  ofev^  ^i$h 
and  her  hueband,  the  ehare  of  $ueh  tfflwy^^^y^ 
in  truet  for  **  eueh  pereon  cr  pereom  ^^^^fS^ M^ 
virtue  of  the  tMutee  for  tha  dietriku^^^^J^lZ^ 

(a.)  Beported  by  G.  E.  JaPFBRT,  taq.,  Bairiit*-**' 
Law. 


Vol.  XXXIV.   rj«.M«e8.i    THE   WEEKLY  RBPOBTBB. 


181 


Bb.  Ol    Dmn  v.  Sxawaiid. — ^In  xb  Undbbbamx  Mills  Ootton  Spnnniro  axd  MAinrYAorumiHO  Go.    Hh.  Ot. 


,  §f  tiiMata,  iDOHid,  m  her  deetiue,  have  been  enHtled 
tffcflrcfo  %»  COM  lii  kring  wurvived  her  hmhand  and 
\lmdihKkMjmmi thereof  and  iniuktU:' 
1     One  0/  fti  dnyUflrt  dUd  in  the  li/dime  of  her 

BM^Mhtedofkin  of  ih$  daughier  were  to  be 

I  ft  Jbrtb,  8  W.  B.  4S6,  88  Beav.  175,  dt«- 


« b7  Uf  will,  dAtad  the  let  of  Jnne, 

rMkbig  oertdn  •peoiflo  bequests,  devised 

EM  Ida  reddiury  real  aad  peisonal  estate 

I  ipoD  trut  for  sale  and  oooTersioiii  aad, 

(Is  tU  payment  thereout  of  an  annuity  to  bis 

hnk  ftpbia  Ahsworth,  the  testotor  dixeoted  bis 

lis  stud  poMowsd  of  the  trast  moneys  in  trust 

lis  eliildno,  John  Ainsworth,  James  ilnsworth, 

J  As  vife  of  Jsmes  Hnmby»  Elisabeth,  the  wife  of 

W  dome,  snd  Charlotte,  the  wife  of  Hugh  Maton. 

[  te  fteitator  direeted  his  tmsteea   to   retain  the 

l«f  his  dsnghteiB,  Anne,  Elizabeth,  and  Charlotte, 

tmst  to  psy  the  inoome  thereof  respeoti? ely  to 

i  4sng|iten  iiid  their  husbands  during  their   re« 

ttss  Uf«%  sod  after  the  death  of  the  surTiTor  ol 

leCUs  dtnghten  and  her  said  haaband  the  trustees 

itestaadpoaaeaaed  of  snoh  daughter's  share  upon 

^'sthwahOdien.    The  testator  then  prooeeded  as 

i>-"ABd  in  esse  snoh  daughter  shall  not  leave 

kttibo  ahsll  be  living  at  the  decease  of  the  sur- 

r«liaAdaiightsr  and  her  said  husband,  then  the 

1  of  nch  dinghter  in  the  tmst  estate,  and  the 

*  tioaitbeisof,  shall  be  in  tmst  for  such  person 

ivhobsndsr  or  by  virtue  of  the  statutes  for 

'  I  of  the  estates  of  intestates,  would,  on 

bare  besn  entitled  thereto  in  ease  she 

asntved  her   husband   and    had   then    died 

I  Ibenof  snd  intestate." 

JlslMUordiad  in  April,  1861,  leaving  his  wife  and 

■I  chfldna  nniiing  him. 

jMaOaXatomdied  on  the  14th  of  September,  1871, 

^milmriagiaj  child.    At  her  death  her  mother, 

I  Sopkk  Answorth,  and  James  Ainaworth,  Anne 

f'iad  Soabsth  Onase  were  her  statutory  next  of 


MstoB  died  on  the  22nd  of  April,  1 885,  and  on 
James  Ainsworth,  Anne  Hamby,  and 
Cnsae  were  the  statutory  next  of  kin  of  Char- 


•  was  standing  in  court  to  the  credit  of  the 

-Druitt  V.  Seaward — the  snm  of  £5,654  13s.  6d. 

^  fbnning  part  of  the  testator^s  estate. 

I  isa  a  petition  preaented  by  Anne  Humby,  who 

I  tba  legal  peraonal  repreaentadve  of  her  mother, 

'i  SopUa  Ainsworth,  to  have  the  fund  in  court 

sted,  and  the  principal  question  argued  was  at 

b  ttne  the  next  of  kin  of  Mrs.  Maton  ought  to  be 

I  SmUh^  for  the  petitioner,  contended  that  the 
B  ioc  MMartaining  the  next  of  Un  was  at  the  death  of 


Aimka,  for  lome  of  the  respondents. — ^The  time  for 
'    {the next  of  kin  is  at  the  death  of  the  hua- 
Iba  tettator    has  created  an   artificial    clasa. 
M.  North,  8  W.  B.  426,  28  Beav.  175,  is  in 

B«ibia(efKd  to  Finder  v.  Finder,  28  Beav.  44,  8 
W.l.Ch.l)|g.71. 

^jP«i  (^C;  Oewald;  Bramwell  Davie ;  Mereer ; 
nd  Mk;  lor  other  parUes. 

P^AiNv,  /.—Without  saying  that  the  dedaion  in 
CMemi,  Forth  is  wrong,  I  do  not  agree  with  the 
mmiDgof  the  Master  of  the  Bolls  in  that  case.    The 


real  object  of  such  a  limitation  in  these  cases  is  to  ex- 
dnde  the  husband.  The  gift  here  is  a  gift  for  the 
person  or  persons  who,  by  virtue  of  the  statute  made 
for  the  distribution  of  intestates'  estates,  **  would,  on 
her  decease,  have  been  entitled  thereto  "—that  plainly 
means  on  the) moment  of  her  decease  '  "in  case  she 
having  survived  her  husband  and  had  then  died  possessed 
thereof  intestate."  The  word  <*  then "  refers  to  the 
time  when  she  actually  did  die,  and  the  danse  muat  be 
read  *'  in  case  she,  at  the  moment  when  she  did  die,  had 
survived  her  huaband  and  had  died  intestate."  I  therefore 
decide  that  the  next  of  kin  are  to  be  ascertained  at  the 
death  of  the  wife  and  not  of  the  husband. 

Solicitors,  LoveU,  Son,  A  Pitfield;  Taylor,  Boare,  df 
Co. ;  Clarke,  Rawline,  dt  Co, ;  Oarruthere, 


Chan.  Piv. 
Pearson, 


)iv.l 
,J.C 


Nov.  26. 


In  re  XlKDXRBiJrK  Mills  Cottoit  SranriNo  and 
MAinTFACTUBiva  Co.  (a.) 

Company ~^ Mortgage  to   director^ RegistraUon-^Com' 
paniee  Act,  1862  (25  A  26  Vict.  c.  89),  «.  43. 

In  June,  1874,  a  company  mortgaged  their  property 
to  A.,  B.,  and  C,  of  whom  A.  and  (7.  were  directore, 
and  euheequently  B.  aeeigned  hie  inUreet  in  the  mort^ 
gage  to  A.  and  C,  who  eooeeuted  a  euh^mortgage  to  D. 
The  mortgage  wae  not  regietered  by  the  company.  The 
deed  provided  th<xt  the  lean  ehouid  not  be  called  in  for 
eeven  yeare;  and,  in  1881,  on  the  expiration  of  that 
term,  an  arrangement  wae  made  for  the  coniinuanoe  of 
the  loan  for  another  eeven  yeare.  The  eecretary  of  f  As 
company  tJ^a  took  the  register  of  tranefere,  etruck  out 
the  word  ^  tranefere  "  at  the  heetd  of  the  hut  page,  and 
eubetituted  the!  word  **  mortgagee^*  and  made  enMee 
purporting  to  give  the  date  of  the  mortgage,  a  deecrip^ 
tion  of  the  property  mortgaged,  the  amount  of  tJie 
charge,  and  tJie  namee  of  the  pereone  entitled  to  the 
charge.  The  entry  of  the  date  wae  incorrect,  and  the 
entriee  referred  to  two  mortgagee  making  up  the  eame 
principal  eum  and  comprieing  the  eame  property  ae  the 
mortgage  actually  executed,  Ifo  inquiry  wae  made  for 
the  regieter  of  mortgagee  by  any  director  or  ehareholder 
of  the  company.  No  other  mortgage  wae  executed  by 
the  company, 

Beldj  that  theee  eniriee  conetituied  a  euffident  regie* 
tralion  to  entitle  A.  and  G,  to  enforce  the  mortgage 
against  the  liquidator  of  the  company. 

Adjourned  summons. 

The  above  limited  company  was  formed  in  1874  under 
the  Companies  Acts,  1862  and  1867,  with  the  object  of 
purchasing  from  the  firm  of  Meaars.  Butterworth  ft  Sona, 
which  oonaiated  of  three  brothera,  John  Butterworth, 
David  Butterworth,  and  Biohard  Butterworth,  certain 
leasehold  cotton  mills  caUed  the  TTnderbank  Mills,  situ- 
ate  at  Whitworth,  near  Bochdale. 

The  first  general  meeting  of  shareholders  of  the 
company  was  held  on  the  6th  of  June,  1874,  when  John 
Butterworth  and  Bichard  Butterworth  were  appointed 
directors.  John  Butterworth  retained  the  office  until  his 
death  in  1883.  Bichard  ceased  to  be  a  director  in  1876, 
but  was  re-appointed  in  1879,  and  remained  so  until 
1884,  when  the  company  went  into  liquidation.  David 
Butterworth  did  not  become  an  officer  of  the  company. 

By  an  indenture  dated  the  6th  of  June,  1874,  the 
XJnderbank  Mills,  with  the  fixtures  and  the  cottages  of 
the  company,  were  assigned  by  the  company  to  John, 
David,  and  Biohard  Butterworth  by  way  of  mortgage  to 

(d.)  Beported  by  J.  Tbustbax,  Esq.,  Banister^t-Law. 
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High  Ootibt. 


Ih  ks  Ukdbbbikx  Millb  GoTToir  STfvnstmn  ikb  HiimvAoroscro  Co. 


m6ii  Obvtt. 


MOQte  £13»600,  and  interest  at  S5  per  bent,  with  m 
profiflo  thAt  the  loAn  Ahoold  not  be  balled  in  for  eeven 
years.  No  other  m6rtgA|^  was  ezeeuted  bf  the  oom- 
pany.  By  an  Indenture  dated  the  22nd  of  April,  1876, 
Da?ld  Bntter«^orth  assigned  his  undifided  third  share 
in  the  prinoipfil  snm  of  £13,500  and  interest  and  in 
the  property  compHsed  in  the  indenture  of  the  6tb  of 
June,  1874,  to  John  and  Richard  Batterworth,  who 
shortly  afterwards  assigned  the  mortgage  debt  and 
property  to  John  Hamer  to  secure  £6,000  and  interest. 

The  term  of  seTcn  yean  expired  in  1881,  when  the 
loan  was  continaed  for  another  scTcn  years. 

The  mortgage;  of  the  6th  of  Jane,  1876,  was  not 
registered  until  1881,  when  the  secretary  of  the  com- 
pany was  informed  of  the  provisions  of  section  43  of 
the  Oompanies  Act,  1862.  He  accordingly  took  the 
transfer-book  of  the  company,  which  bore  the  name  of 
the  company  and  the  words  *'  Begister  of  Transfers  "  on 
the  cover,  and  also  the  words  **  Begister  of  Transfers " 
on  the  top  of  each  page,  and  altered  the  heading  of  the 
last  page  by  striking  oat  the  word  "transfers"  and 
sabstituting  the  word  "  mortgages."  He  then  divided 
the  page  into  four  oolnmns,  headed  respectively  '*  Date," 
&c. ;  ''A  short  description  of  the  property  mortgaged  or 
charged  by  the  company "  ;  "Amount  of  mortgage  br 
charge  created  by  the  company"  ;  and  *'  Names  of  the 
mortgagees  ehtitled  to  snoh  charges."  Then  he  wrote 
undettheheHdof  "Date"  in  the  first  column,  "1875, 
June6*';  in  Ihd  second  column,  "Mill  buildings," 
&o. ;  in  the  tbird  column,  "£12,000";  and  in  the 
fourth  bolnmii;  "  John  Butter #orth,  David  Butterworth, 
Bichc^rd  Butterworth,"  with  their  addresses,  describing 
them  as  "  t>artners,"  trading  as  tnH  in  the  n4me  of 
Msssrs.  John  Buttetworth  ft  8ons,  Whitworlh,  Roch- 
dale. Also,  imitnediately  under  the  abote  entries,  the 
secretary  ttlttde  the  foUo^ng  fuHher  entries  respec- 
tively :  —  "  1875,  June  6  " ;  "  Twenty  cottages  '* ; 
"£1.600";  and  "John  Butterworth,  David  Buttek- 
worth,  Richard  Butterwonh,"  With  their  addresses  and 
descriptions  as  Above. 

In  1883,  on  the  death  of  John  Butterworth,  an 
action  ivas  oomtnettoed  for  the  adminiittition  of  his 
estate,  and  in  Jatie,  1884,  receivlsrB  6f  his  estate  were 
appointed. 

In  1884,  the  company  irettt  into  liquidation,  and 
liquidators  were  apt)ointed. 

For  somd  time  the  liquidators  of  the  company  con- 
tinaed to  pa^  interest  on  the  mortgage  of  the  6th  of 
June,  1874,  to  the  receivers  of  John  Butt«rworth's 
estate,  and  to  Richard  Butterworth,  but  they  altimately 
refused  to  continue  such  payments,  oil  the  gtound  that 
the  mortgage  was  not  enforceable  iu  consequence  of 
defective  registration,  and  that  John  Butterworth  and 
Richard  Butterworth,  as  directors  of  the  company,  were 
responsible  for  such  defective  registration. 

This  summons  was  accordingly  taken  out  by  the 
receivers  of  John  Butterworth's  estate  against  the 
liquidators  for  an  order  directing  them  to  pay  the 
interest  due  upon  the  mortgage  of  the  6th  of  June,  1874. 
A  summons  was  also  taken  out  by  Richard  Butterworth 
against  the  liquidators  for  a  similar  order. 

The  secretary  of  the  company,  in  bis  evidence,  stated 
that  ifke  mistake  in  the  date  on  the  register  was  a 
clerical  error,  and  explained  that  the  error  of  registering 
one  mortgage  as  two  was  occasioned  by  the  fact  that 
the  mortgage  deed  was  not  in  his  possession,  nor  in 
that  of  the  original  mortgagees,  but  |n  the  possession 
of  the  sub-mortgagee,  and  that  he  made.the  r^stration 
from  memory,  which  had  been  misled  by  negotiations 
which  iook  place  prior  to  the  execution  of  the  mortgage 
deed,  by  which  it  had  been  originally  proposed  that  Messrs 
Butterworth  should  advance.  £12,000  on  th^  property, 
exclusive  of  the  cottages  of  the  company ;  but  that  they 
had  ultimately  Agreed  to  advance  £13,500  on  the  seouHty 
of  all  the  property  of  the  company,  including  the  cottages ; 


and  that  this  had  l»d  him  to  aup|)Ote  ihac  t^n^  m< 
deeds  had  bee  ^xeehted.  Ha  al^  fttlsftsd  thai  no  t 
qutry  had  beeb  made  tor  tAe  regifttibt  of  morlgilgssi 
any  creditor  or  shareholder,  and  that  ih«  anioanti  i 
the  principal  monayi  and  of  tha  ibtekeal  dAe  thsisii 
had  appeared  in  every  balance-sheet  tasad  by  the  eol 
pany. 

HiggiM,  Q.O.,  and  Hadley,  for  the  leoeiTers  of  Jo 
Butterworth's  estate. — ^The  liquidators  are  bound  ts  | 
the  interest  on  the  mortgage  of  the  6tli  of  Jnne,  18 
The  entry  by  the  seeretary  of  tho  comtiany  of  f 
mortgage  In  the  transfer-book  of  the  company  Is,  «i 
the  circumstances,  a  sufficient  reglstlmtlon  to  mski 
mortgage  enforceable. 

They  referred  to  JA  rs  Land   Gt^dit   a&atumfi 
Ireland,  Wuikenkeim'i  ca$e,  31  W.  R.  6tt,  L.  ^ 
Gh.  881;   In  TB  South   Dmrhdm    Iron  Co^    8\ 
ease,  27  W.  R.  845;  11  Oh.  D.  679  ;  Jis  re  /i 
Pulp  and  Paper  Co.,  KnowW  Utfttghge^  95  W.  B. 
6  Oh.  D.  556;  Oompanies  Aefc^  1862^  ea.  86^  4». 

F.  B.  Palmer,  JTor  kicliarii  &ut'terwortL 

Morahead,  for  Johh  Hanier. 

Ooohson,  Q.G.,  and  L.  Ryland,  foi  the  Uqu 
The  liquidators  are  right  in  refusing  to  pay  the 
on  the  mortgage,  as  it  cannot  be  enfomd«    Ths 
of  it  by  the  secretary  in  the  transfer^book  of  the  i 
was    not   a  sufficient    registration.      It  was  too  I 
Messrs.  John  and  Richard  Butterworth,  being  < 
of  the  company,  cannot  enloroe  the  mortgage, 
it  has  not  been  registered  in  aooordanoa  with  thej 
visions  of  the  Oompanies  Act,  1862i  E9  parte 
and  Chaplin,  20  W.  R.  347,  L.  R.  7  Oh.  989. 

They  also  referred  to  Jn  fs  South  Durham  Inm 
Smith's  caee ;  Oompanies  Aot,  1862,  e.  43. 

Pbabsok,  J.  [after  stating  the  ^acb  as  set  out  i 
continued : — ]    By  the  terms  of  the  mortgage  deed 
mortgage  was    not  to  be  called    In   for  seven  f' 
That  tetm  expired  in  1^81.     An  agreement  was 
made  between  the  company  knd  the  mortgagee^ 
the  term  should  be  extended  JTor  another  aeten  Jl 
During  the  negotiations  relating  io   this  ^6'^*'^^^ 
was  suggested  by  Mr.  Oarr,  a  director  of  the  a      ' 
that  the  mortgage  ought  to  (>e  registered.    It 
that  the  secretary  then  found   th^t,   according 
48rd    section    of    the    Oomt>anies    Act,    ld6S, 
registered  company  should  keep  a  register  ot  morl.  _ 
There  was,  at  tliat  time,  no  regfsier  of  niortgsgei  i 
the  company,  and,  in  fact,  the  mortgage  in  auestloh  f 
the    only    mortgage,  whicn  had    been  nkade  by  « 
company,    tte  secretarjr,  therefore,  took  the  '•H^^J 
transfers,    and  made  therein  the  entries  in  q^«^' 
There  is  no  doubt  tbat  he  made  those  entries  1^^^^ . 
to  comply  with  the  43rd  section  oi  the  Co/npAnfi^eAJ 
1862 ;  and  they  were  made  the  day  aher  the  r^ 
ment  to  extend  the  term  of  the  loan. 

The  liquidators  contend  that  this  tras  hot  a  m 
registration,  and  that  there  was  no  register  of  nM>rli 
because  there  was  nothing  outside  on  the  cover  n^ 
book  in  which  the  entries  were  made  to  show  that  it  ^ 
a  register  of  mortgages,  but,  on  tiie  contrarjt  f 
marked  outside  as  a  register  of  transfers.  I  o^ 
think    that    this    prevented    Its    being   also  . 

ter  of  mortgages.  There  is  no  allegation  of  fr»«^t ' 
no  reason  for  suspecting  any  attempted  evasion  ot 
Act,  or  any  dishonesty  from  the  drcumstanoe  oi  | 
register  of  transfers  and  register  of  mortgages  hnng 
skme  book.  I  should  be  going  not  only  ^T^ 
Act,  but  beyond  justice,  and  beyond  that  yU'V  , 
most  oTjiinary  comm9n  sense  wonld  *^S8^^'^J[^J!^j 
say  that  the  registration  yfta  not  valid  w^^n  ^^jl^^^ 
separate  volume,  and,  that  it  would  not  be  P"*T^. 
^  make  it  In  a  separate  part  of  the  volume  wbiea  «»" 
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Hi.  Or.      I«  nTIiDixBAMK  Mills  Ck>TTOK  Spihnino  akd  MANUFAoruBiiro  Go.— £z  paktb  Olabxb.       Hs.  Ot. 


I  theregiiteroftnDsfers.     The  Aot  does  not  pro^ 

tbat  the  i^giite  of  mortgages  muet  be  kept  in  a 

book.  Ihm  is  nothing  to  saggeat  that  the 

i  muj  ODt  be  ia  one  Tolame,  or  that  the  register 

r  not  ba  miSOA  "Bagiater  of  Transfers,"  or  have  no 

at  aO.   1  do  not  see  how  anyone  who  oame  to 

fairefortteNgHfterof  mortgages  could  be  decei?ed 

» tkt  book  bore  a  wrong  title,  or  bore  no  title  at 

Ifs^vatbid  wanted  to  see  the  register  of  mort- 

ilevwidbafe  aaked  for  it.  and  anyone  who  bad 

lir  fi  WDoId  baTe  been  shown  the  book.     If  there 

itHimfmdeoce  which  soggested  that  a  creditor 

I  Mb  Id  iee  tlie  regiater  of  mortgagea,  and  had  been 

\mt  6en  wa«  none,  the  oa^e  wonld  have    been 

I  think  that,  looking  at  the  oiroamatancds  of 

kttcR  haa  been  a  compliance  with  the  proTiaiona 

The  next  objection  Is  that  the  registration 

I  think  tbat,  suDstantially,  the  entries  are 

lliej  ihov  two  mortgages  for  the  aum   of 

)  a^ile,  in  fact,  there  waa  only  one  mortgage  for 

The  truth  ia,  in  anbetanoe,  atated,  and  when 

f  explains  that  the  entriea  were  made  ftom 

I  the  mistakes  arose  from  his  defective  recol- 

ft  ol  the  tnosaction,  it  would  be  going  too  far  to 

fke  le^tntion  void.      I  do    not  say   that  in  a 


different  mortgagees  as  to  the  priority 

■flitirages,  the  mistakes  might  not  be  of  im» 

^M I  am  now  dealing  with  one  mortgage  only, 

fta«nmt  of  the  mortgage  debt  and  the  property 

not  in  dispute.    Then  it  ia  said  that,  as 

not  made  until  183 1»  any  debts 

hj  the  company  before   that  date  ought  to 

ova  the  mortgage.     It  ia  admitted  that  if 

a  new  mortgage  made  to  a  stranger  in  1881, 

ivlyngiiteredfit  would  bare  had  priority;  and, 

~|  the  dxeamitaDcea,  I  think  it  ia  aa  much  entitled  to 

itj  tali  it  had  been  macle  the  day  before  the  entries 

MdeintiMbook.     In  1881   the  mortgage  ought 

•  kNa  paid  off,  and   negotiations  took  place  by 

Iks  lime  for  payment  off  was  deferred.    There  is 

HI  lor  sot  ^riDg  it  the  same  priority  aa  if  it  had 

l^ftU  off  tad  the  company  had  again  borrowed 

MOBBt  on  the  same  day.    Another  reason  for 

_  tbs  BMirtgage  ia  that,  at  the  time  when  it  was 

Bind  Batterworth,  one  of  the  mortgagees,  was 

nnetor  of  the  company. 

held  by  the  Gonrt  of  Appeal  in  the  case  of  In 

D»ham  Iron  Co,y  Smitka  case,  tbat  the  rule 

is  Kz  parte  Valpy  and  Chaplin  did  not  apply 

jage  by  a  company  to  partners,  some,  but  not 

VksB,  were  directora  of  the  company.     So  thait 

«  tte  partners  be  neither  a  director  nor  officer  of 

the  mortgage  to  tbe  partners  is  good.     In 

lae  Jeesel,  M.B.,  says  this :  "  There  is  one 

okaerration  which  I  ahould  like  to  make  about  the 

of  a  partnership,    tt  was   very  much   pressed 

that  a  man  would  not,  by  taking  partners,  rid 

olaliabiUty  ;  but  I  think  the  answer  to  tbat  is 

iple.   In  the  present  caae  yo^  can  determine  in 

Maeter  the  act  waa  done.     Mr.   I'aylor  Smith, 

for  this  purpose,  effected   the  loau,  or 

took  the  aecuricy  for  the  loan  which  had  been 

Kvljmade  on  behalf  of  bla  firm.  His  action  as 
^Kfte iirm,  or  as  managing  partner,  ceases  when 
^J*%b  effected.  The  registration  is  the  duty  of 
jJ5?5'  *^*  oeglect  to  register  is  by  an  officer  of 
^  ^»  and  therefore  the  wrongful  omission  to 
^^  -*^iiwbat  invoWea  the  personal  disqualiil- 
^T»'^k«tb**  act  of  Hr.  Taylor  Smith  aa  an  officer 


»>rt«i«et 


4  the 

m 


ueeottM  You  can  therefore  see  that  it  waa  not 
•P^ftaffelhia  ^tta,  but.  as  a  managing  partner  or 
wwtor  ol  bit  company,  that  he  was  guilty  of  the 
JSjv  I?  ^^  ••"*®  ^*7  ^^  ni*y  toe  aai^  here  that 
J«»M«»Wrortb  Was  guil^  of  no  omission  ot  duty  in 
m  tegbftriai  the  mortgage.    John  ButterWorth  And 


Richard  Batter#ortb,  as  offloeri  of  the  oompMy,  weira 
guilty  of  an  onliision  of  duty  only  in  their  oharaoker  of 
officers  of  the  company.  I  cannot  hold  tbat  the  mort- 
gage is  invalid  on  that  account.  I  am  glad  to  find  that 
the  Oonrt  of  Appeal  haa  restricted  the  rale  laid  down  in 
the  case  of  Ex  parte  Valpy  and  Chaplin  ;  and  I  am  un« 
willing  to  extend  the  doctrine  laid  down  by  the  dedafons 
in  auch  caaea  to  any  circumstances  not  oo?ered  by  those 
decisions.  I  must  therefore  hold  that  the  mortgage  is 
enforceable.  l*here  must  be  a  declaration  of  the  court's 
being  of  opinion  tbat  the  mortgage  is  properly  registered^ 
with  a  direction  for  payment  of  the  interest  dne  on  the 
mortgage. 

Solicitor*,  Carter  A  Chufph;  Rad/brd  &  t^atikJand; 
T,  BuBSell  Kent;  Ctarke,  Woodtoch;  A  Ryland. 


m  BANKRUPTCY. 


KoV.  17. 


a  B.  Dlr.  (OA^e  and  Day,  ^i,) 

Ex  parte  Cla&xs  {Trustee). 
ik  H  TowirBBFi).  («.) 

Bill  of  sale — ttcence  to  auctioneer  to  talie  immediate 
possession  of  goods  and  sell — Possession  postponed — 
Regislration-^Bills  of  Sale  Act.  1878  (41  <fc  42  Viet. 
c.  Sl)—BiVs  of  Sale  (1878)  Amendment  Act,  1882 
(45  dk  46  Vict.  c.  i3). 

A  licence  to  an  auctioneer  to  take  immediate  posses- 
sion of  goods  and  sell  the  same,  under  which  the 
auctioneer  by  arrangement  delays  to  take  possession  for 
one  month,  is  a  bill  of  sale  within  the  meaning  of  the 
Bills  of  Saie  Acts,  and  requires  r^^tration. 

Ex  parte  Close,  In  re  Hall,  33  W.  R.  228,  14  Q.  B.  D, 
386,  and  In  re  Cunningham,  33  W.  R.  387,  28  Ch,  D. 
682,  foUo'joed  and  commented  on. 

Appeal  from  the  deoiston  of  his  Honbur  Judge  Martfneaui 
in  the  county  court  of  Suseet,  bolden  At  brigH ton,  Refus- 
ing to  declate  tbAt  tw6  dbcutnentii  were  bill!  of  iale,  and 
being  unregistered,  foid  Agaittit  the  trustee  In  bank- 
ruptcy, and  to  decUre  the  trustee  eutitled  to  the  gbods 
comprised  In  them. 

PreTioufl  to  aud  ott  th6  7th  of  Atiguit,  1884;  tbb 
debtor  WAs  the  owneir  6r  e|9p&reht  owHer  of  Aome 
furniture  AUd  effects  iti  ttia  posieasioh  in  4  house. 
No.  26,  Eilt6n-|[>labe,  BHghtou,  obcupied  by  him. 
He  Wte  iUL  debt,  aud  aolotagst  other  debta  he  wAs  in- 
debted oh  a  judgthent  trhich  had  been  recovered 
against  him  for  a  sum  of  about  £50.  Execntioii  bad 
been  issued  upon  the  Judgment,  and  it  was  necessary  to 
pay  out  the  sheriff.  The  respondent,  Parsons,  wds  a 
house  agent  and  grocer.  The  debtor  was  indebted  to  him 
in  a  sum  of  JS30  for  grocery.  Oa  being  applied  to,  be 
undertook  to  advance  the  amouut  required  to  pay  off 
the  judgment  creditor  upoh  the  terms  that  he  should 
be  put  in  immediate  possession  bf  the  furniture  and 
effects,  and  should  sell  them  and  repay  himself  out  of 
the  proceedA  the  motleys  ikdvAnced,  and  the  bills  due 
for  grocary,  Ahd  the  follo#iUg  documeut  Was  dtawn  up 
and  signed  by  the  debtor : — 

"  To  J.  Parsons,  *'  36,  EAton-))lilce, 

•<  Estate  Agent.  "  August  7,  1 884. 

''Sir, — I  hereby  authoWse  and  empower  jrou  to  ta&e 
immediate  posse»sioik  of  all  niy  goods,  chitteU-,  ^late, 
ahd  other  effects  at  No.  26,  Eiiton-plaee,  Kemp  l\>wh, 
Brighton,  aiid  to  sell  thb  same,  either  bjr  public  ttUctibh 
o^  private  oonlraot>  as  soon  as  couventent  mAy  be,  aud 
out  of  the  proceeds  thereof  I  authorice  you  to  dbdubt 
aby  moneys  due  fl-om  nkb  to  yoii,  atid  an^  aoeottntti 

(a.)  Reported  by  J.  Gatu^  Lajn(I»  IBs^.^  Batriater-at* 
Law. 
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due  from  me  to  the  tradespeople  in  and  abont  Kemp 
Town,  and  after  dednoting  all  proper  ohargea  for  the 
sale  of  my  efleots  and  moneye  advanoed  by  yon,  to  pay 
oTer  to  me  the  balance  thereof. — ^Yonre  obediently, 

"T.  E,  T0WN8BND." 

The  respondent  then  advanced  £50  in  cash  to  pay  oot 
the  sheriff,  and  a  further  snm,  also  in  oash,  for  the 
debtor.  After  this  docnment  had  been  signed,  and 
after  the  respondent  had  advanced  the  moneys  above 
stated,  the  debtor  requested  Parsons,  who  was  about  to 
take  possession  and  proceed  to  a  sale  by  auotion,  to 
postpone  taking  actual  possession  until  the  debtor  and 
some  friend  or  lodgers  who  were  staying  at  the  house 
could  conveniently  leaye.  Parsons  consented  to  this, 
and  accordingly  the  debtor  remained  in  posseesion  of 
the  house,  furniture,  and  effects  until  the  6th  of  8ep« 
tember,  when  the  debtor  left  the  house.  In  this  interval 
some  further  advances  were  made  by  Panons,  and  a 
further  document  was  drawn  up  and  signed  by  Parsons. 
This  document,  which  bears  date  the  83rd  of  August,  was 
as  follows : — 

"August  29.  1884. 

''  Dear  Sir, — In  consideraljon  of  your  giving  me  posses- 
sion of  all  your  goods,  chattels,  plate,  and  effects  at  No. 
86,  Eaton-place,  to  be  sold  by  public  auction  or  private 
contract,  I  agree,  in  the  event  of  your  purchasing  the 
Sussex  Hotel,  Brighton,  to  make  any  necessary  advance 
for  the  purpose  of  carrying  out  the  same  on  having  a 
proper  security,  and  upon  such  terms  as  to  interest  and 
as  may  be  agreed  upon  between  us,  it  being  understood 
that,  out  of  the  proceeds  of  the  sale  of  effects  at  26, 
Eaton -place,  Br^hton,  aforesaid,  I  am  to  deduct 
therefrom  first  a  sum  of  £200  due  from  you  to  Mr. 
T.  A.  Dewsbury,  and  also  all  accounts  due  from  yon  to 
the  tradespeople  in  and  about  Kemp  Town,  Brighton, 
and  all  moneys  advanced  by  me  to  you,  the  balance  (if 
any)  to  be  paid  over  to  you,  to  go  tovrards  the  purchase- 
money  for  the  Sussex  Hotel. — Yours  truly, 

"Jas.  Pabsons." 

On  the  6th  of  September,  Parsons  took  possession  of 
the  furniture  and  effects.  A  considerable  portion  of  the 
furniture  and  effects  comprised  in  or  referred  to  in  the 
letter  of  authority  of  the  7th  of  August  was  then  sold, 
and  the  right  to  the  sale  proceeds  was  the  sub]  eot  of  pend- 
ing interpleader  proceedings.  Part  of  the  furniture  and 
effects  was  withdrawn  from  the  sale  or  bought  in,  and 
Parsons  took  possession  of  this  portion  of  the  furniture 
and  effects,  and  they  remained  in  Parsons'  possession 
till  the  9th  of  December,  when  they  were  sold  by  him. 
It  was  the  goods  so  retained  and  sold  or  their  proceeds 
which  the  trustee  claimed.  The  ad  J  udication  in  bankruptcy 
was  made  on  a  creditor's  petition,  dated  the  8th  day  of 
December. 

PhUbrickf  Q.G,»  and  Parwns,  in  support  of  the 
appeal,  for  the  trustee  Clarke.— These  documents,  if 
anything,  were  bills  of  sale  ;  that  of  the  7th  of  Angust 
is  Parsons'  title  to  the  goods,  and  as  such  it  requires 
registration  under  the  Bills  of  Sale  Acts.  Parsons  has 
no  title  except  through  that  document. 

Cooper  WUlii,  Q.O.j  F.  PoUoek,  and  Qore^  for  the 
respondent. — Parsons  took  possession  of  the  goods  in 
question  more  than  three  months  hef  ore  the  bankruptcy ; 
tiiey  were  warehoused  in  his  name ;  therefore  he  has  a 
good  title  independently  of  any  documents.  The  docu* 
ment  of  August  7  was  a  more  receipt:  Marsden  v. 
Meadowi,  29  W.  B.  816,  7  Q.  B.  D.  80.  It  gives 
Parsons  a  charge  not  on  the  goods,  but  on  the  proceeds  of 
sale,  otherwise  it  is  a  mere  ituthority  to  sell  as  the  vendor's 
agent,  and  doee  not  require  registration.  [They  referred 
to  an  unreported  case  of  Freeee  v.  GtUing^  decided  on 
November  13  in  the  Queen's  Bench  Division,  in  which 
Manisty  and  Smith,  J  J.,  foUowed  Maraden  v.  Meadowi,] 
This  oaie  is  within  the  exemptioni  laid  down  In  Ea 


parte  OloH,  In  re  HdO,  83  W.  B.  828,  UQ. 
386. 

They  also  referred  to  the  BiUs  of  Sale  Act,  1874 
and  the  BiUs  of  Sale  Act  (1878)  Amendment  Act, 
contending  further  that  no  docnment  cou]d  bs  i 
these  Acts,  unless  it  was  one  which  could  bs  dnu 
in  the  form  in  the  schedule  to  the  latter  Aot  as 
by  section  9,  and  inasmuch   as  sectioa  7  of 
does  not  allow  immediate  seizure,  no  document 
izing  immediate  seianre  could  be  within  the  Aet: 
Cunningham,  33  W.  R.  387,  28  Oh.  D.  688. 

Oavb,  J. — I  am  of  opinion  that  this  appeal 
allowed,  on  the  ground  that  the  document  of 
of  August,  1884,  was  a  bUl  of  sale  within  the 
of  the  Bills  of  Sale  Act,  1882.    To  establish 
only  necessary  to  look  at  the  language  of  that 
th6  1878  Aot.    Section  3  of  the  Bills  of  Sale  ' 
says  that  "that  Act  shall  apply  to  every  bill 
whereby  the  holder  or  grantee  has  power,  either 
without  notice,  and  either  immediately  or  at 
time,  to  seize  or  take  possession  of  any  persomli 
comprised  in,  or  made  subject  to,  such  biild|| 
Now,  looking  at  this  document,  it  is  clear  thstf 
had  power  to  seize  or  take  possession  at  any  ~ 
Therefore  the  only  question  is,  Is  it  a  bill  of 
answer  that  question  we  turn  to  section  4  of  the 
1882,  which  provides  that  the  expression  "bffl 
shall  include  assignments  of  personal  chattels, 
and  also  powers  of  attorney,  authorities,  or  " 
take  possession  of  personal  chattels  as  security 
debt."    It  is  clear  that  in  this  document  " 
licence  to  take  possession,  and  therefore  this  wii 
of  sale  within  the  meaning  of  these  two  seotioni. 
section  4  was  intended  to  have  this  meaning  ii 
from  section  6.    A  question  had  arisen  as  to 
power  of  distress  over  personal  chattels  made  so 
ment  a  bill  of  sale.    That  section,  with  certain 
tions,  says  that  such  an  instrument  shall  be  d< 
bill  of  sale.    That  shows,  therefore,  that  the  ' 
did  intend  to  include,  not  merely  oases  where  sa 
actually  passed,  but  also  cases  of  licence  to  seize 
where  no  immediate  interest  passes  for  the  sec 
debt.     It  is  said  there  are  two  decisions  to  tlie 
The  first  is  my  own  decision  in  Ex  parte  (M, 
HdU,  and  the  words  relied  on  are  these :  ''  Ap^ 
ever,  from  authority,  I  am  satisfied,  on  the  coi 
of  the  Bills  of  Sale  Acts,  thst  they  do  not  inolsda 
of  hypothecation  accompanying  a  deposit  of  go 
merchants  or  factors,  or  pawn-tickets  given  by 
brokers,  or,  in  fact,  any  case  where  the  object  m 
of  the  transaction  are  immediately  to  transfer  the  ^ 
sion  from  the  grantor  to  the  grantee  " :  33  W. 
14  Q.  B.  D.  393.    Now,  when  you  look  attlie  ^ 
facts  in  that  case,  it  was  a  deposit  of  the 
transfer  of  possession,  it  was  a  pledge  of  vl 
object  and  effect  was  to  transfer  the  poBtetoon, 
look  at  the  facts  in  this  case.     Was  the  object  to 
f  er  the  possession  P    There  was  a  power  to  bsIm 
document,  but,  at  the  same  time,  there  wsi  s 
arrangement  that  such  power  should  not  be 
force,  and,  as  a  matter  of  fact,  it  was  not  exei 
September  8.     Can  it  be  said  the  object  wtf  » 
Parsons  an  immediate  power  to  take  poesesfioD  r 
again,  the  effect  was  not  to  transfer  the  poiseeaion* 
therefore  I  think  the  case  is  not  within  the  mifl 
down  as  before  stated  in  Ex  parU  Close,  /•« 
In  the  other  case  cited— Jn  re  CttfintnpAaffl--^*^ 
J.,  agrees  vrith  the  rule  I  have  stated,  but  angge>t>  v^ 
test.      He  says  that  a  biU  of  sale  must,  ^r^\^. 
Sale  Act  of  1882,  be  in  the  form  prescribed  by  w 
and    the     form     contains    these    words '     ..  ^ 
always  that  the  chattels  hereby  assigned  f^^^^ 
liable  to  seizure  or  to  be  taken  PO»«^^°^'.^^MOtioa ' 
0.  D.  for  any  cause  other  than  those  spedfledia         , 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
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nd  be  goes  on  to  say  that  it  was  absolately  impossible, 
looUDg  at  what  the  transaction  in  that  case  was,  "  and 
vts  intended  to  be,  that  auy  bill  of  sale  of  the  goods 
thonld  have  contained   that  clause."     I  mast  say  the 
inierpietation  sought  to  be  put  on  these  and  the  follow- 
ing voids  in  the  Judgment  is  very  strange.     What 
TcKMA,  J.,  meant  was,  that  the  effect  of  the  transaction 
mtlitlteMe  was  to  transfer  the  possession  from  Cun- 
nVa|^  to  Attenborongh.      The  goods  were  in  the 
pQBWMi,iiot  of  Cunningham,  but  of  a  warehouseman, 
and  OB  Oi  Hune  day  as  the  transaction  took  place  the 
whsiliiiff'i  warrant  waa  handed  ofer  to  Attenborougb. 
Tkit  bag  the  character  of  the  case,  I  cannot  suppose 
thatcMCiof  that  class  were  intended  to  be  included  in 
tlsBUbof  Sale  Acts,  which  are  aimed  at  cases  where 
Ittfmmoa  is  not  transferred.    The  present  case  is 
artaeof  a  pledge,  or  of  immediate  possession  being 
kfaB,|ifeo,  or  intended  to  be  taken,  but,  on  the  con* 
fai7,i(  WIS  intended  that  the  power  to  seise  should  not 
ticBrdKd  for  an  indefinite  time.    It  is  said,  ncTerthe- 
In^if  this  is  a  bill  of  sale,  by  section  9  of  the  Act  it 
jnrt  be  drawn  up  in  accordanoe  with  the  Act,  and 
mtkti  7  requires  that  possession  should  only  bo  taken  at 
iit  spedfisd  times,  and  therefore  this  cannot  be  a  bill 
•C  sals.    Kor  could  a  bill  of  sale  allowing  immediate 
IMmsion  to  be  taken  be  given.    I  do  not  feel  much 
Meolty  about  that,  because  if  the  Legislature  intended 
May  bin  of  sale  to  be  in  the  form  provided  by  the  Aoi^, 
fti  Act  most  be  complied  with  ;  but  it  is  unnecessary  to 
piato  that  because  of  the  prior  difficulty  I  have  stated. 
AcB  if  this  document  be  a  bill  of  sale,  it  is  admitted 
flit  it  is  unregistered ;   it  is  therefore  void  as  against 
flf  trustee.    Begistration  might  not  be  necessary  if  the 
^  Mb  of  the  goods  had  taken  place   before  the  act   of 
hnkraptcj.    My  impression  is,  if  the   sale  had  been 
1  oat  before  the  goods  had  been  demanded  back,  it 
wild  hsve  been  valid  ;  but  that  is  not  eo  here ;  the 
Mtol  bankruptcy  took  place  while  the  goods  remained 
^  f«M  in   the   auctioneer's    hands  ;    they  therefore 
|MHd  to  the  trustee,  and  as  against  him  the  statute 
whitbe  unregistered  bill  of  sale  void.     It  is  said  by 
Jfe  Ulia   that,  however  that  may  be,   after  the  7th 
if  i^pMt,  parsons  has  advanced  money  on  the  faith  of 
fttfDods  after  they  came  into  his  possession ;  but  he 
be  in  a  better  position  than  if  at  each  advance 
[Isbsd  got  a  document  similar  to  that  in  question.     But 
tJb.  Willis  says  he  is  entitled  to  a  lien  for  those  advances. 
[ipbe learned  judge  reviewed  the  evidence,  and  came  to 
~  )  eonelnsiou  that  no  advances  had  been  so  made.]    I 
to  the  conclusion,  therefore,  that  the  respondent 
failed   to  show  any  title  to  these  goods,  and  the 
1  most  be  allowed. 


Day,  J.,  concurred. 

Apptal  allowtd. 

The  Gourt  gave  leave  to  appeal. 

Solieitora  for  the  appellant,  Plunket  A  Leader,  for 
I  Sckembergt  Piince,  A  Co.,  Brighton. 

Solieitora  for  the  respondent,   Nash  A    Field,  for 
Siwtkey,  Son,  A  Pope,  Brighton. 


Etinac]?. 


In  re  Summebville.  (a.) 


Dec.  8. 


Practice — Lunacy  lUgulaiion  Act,  1862  (25  ft  36  Ftef. 
c.  86}— Or(fsr  in  Lunacy,  1888,  r.  59 — Signature  of 
notice  by  solicitor'^ London  agtnt. 

Notice  to  an  alleged  lunatic  of  an  application  for  an 
order  under  the  provieiom  of  the  Lunacy  Regulation 
Act,  1862,  which,  by  the  Ord^r  of  1883,  r.  59,  mutt  be 
eigned  by  t?ie  petitioner  or  hie  solicitor,  cannot  be  signed 
by  the  London  agent  of  the  latter  in  his  character  of 
agent,  but  he  may,  if  authorized,  sign  the  notice  as 
solicitor  for  the  petitioner. 

Lunacy  petition. 

This  was  a  petition  by  the  brother  of  a  person  of 
unsound  mind,  not  so  found,  for  the  application  of  her 
property  towards  her  maintenance,  under  the  Lunacy 
Begnlation  Aot,  1863,  ss.  12,  13,  and  15.  The  Order  in 
Lunacy,  1883,  r.  59,  requires  that  *'  the  notice  to  the 
alleged  lunatic  of  the  application  for  an  order  in  pur* 
auance  of  the  said  sections  shall  be  by  service  on  him 
personally  of  a  copy  of '  the  petition,  with  a  notice 
thereon  indorsed,  signed  by  the  petitioner  or  his 
solicitor." 

The  alleged  lunatic  was  in  the  Kent  Lunatic  Asylum. 
The  petitioner  lived  at  Liverpool,  and  his  solicitor  at 
Bruton,  Someraet.  The  original  petition  waa  signed  by 
the  petitioner  in  London,  in  the  presence  of  the  London 
agent,  and  when  it  had  been  filed  the  copy  for  service 
on  the  alleged  lunatic  was  indorsed  with  a  notioe,  in 
accordance  with  rule  59,  which  was  signed  by  the 
London  agent  as  agent  for  the  country  solicitor. 

The  registrar  in  lunacy  having  objected  to  the 
sufficiency  of  this  notice,  the  matter  was  brought  before 
the  court. 

Rawlins,  in  support  of  the  petition. 

LiNDLBT,  L.J. — The  signature  of  the  notice  is  insuffi- 
cient. It  was  signed  by  the  London  agent  as  agent  for 
the  country  solicitor,  which  is  not  within  the  rule,  and 
not  in  the  usual  form.  If  he  had  been  authorised  to 
sign,  and  had  signed,  as  solicitor  for  the  petitioner,  that 
would  have  been  sufficient.  A  fresh  notioe,  therefore, 
must  be  given. 

Fht  and  Lopbs,  L.JJ.,  concurred. 

Solicitors,  Bolton,  Robbina,  Buih,  A  Oo,,  for  fF, 
Bennett,  Bruton. 


Coutt  Of  flyyraU 


From  Ohan.  DIv.  Aug.  10 ;  Dec.  18. 

In  re  Vabdon's  Tbusts.  (J.) 

Marriage  settlement — Voidable  covenant-^Infant  unft*^ 
Election — Restraint  on  anticipation. 

The  doctrine  of  election  rests  on  the  presumption  of  a 
general  intention  in  t?ie  author  of  an  instrument  that 
ffftct  shall  be  given  to  every  part  of  it,  and  tJie  preaump^ 
twn  may  be  repelled  by  the  declaration  in  the  instrument 
itttlf  of  a  particular  intention  inconsistent  with  the 
presumed  and  general  intention, 

(a.)  Reported  by  H.  F.  Amboroz,  Esq.,  Barristei-at- 

Law. 

(^.)  Beportcd  by  0.  A.  Fbbabp,  fitq,,  Bonister-at-Law. 
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Court  of  Appbal. 


In  rb  Vardon's  Trobtb. 


Court  or  Appu 


An  infanJt  covenanted  hy  her  marriage  eettlsment  to 
settle  nfter- acquired  proptrty,  and  by  the  same  settle' 
ment  she  took  thefirtt  life  inter(stin  a  fund  settled  upon 
htr  by  her  father  for  her  itparate  use,  without  power  of 
dnticipation.  During  coverture  she  became  entitled,  by 
will,  to  ctrtain  property  for  her  separate  use.  This 
property  she  refused  to  bring  into  seltlemmi. 

EM,  that  the  effect  of  putting  Tier  to  her  election 
might  le  ihat  she  would  deprive  htrselfof  the  benefit  of 
the  first  life  interest  in  the  way  of  anticipation^  which 
the  settlement  declared  that  she  should  not  do,  and, 
therefore,  that  the  settlement  contained  a  declaration  of  a 
particular  intention  inconsistent  with,  and^  therefore, 
excluding  the  doctrine  of,  election. 

Judgment  of  Kay,  J.  {reported  33  W.  R.  297,  88 
Ch.  D.  124),  reversed. 

Appeal  of  Mrs.  Walker  from  the  jadgment  of  Kay, 
J.,  reported  33  W.  R.  297,  28  Cb.  D.  124. 

The  facts  were  stated  in  the  jadgment  of  the  Goart 
of  Appeal  as  follows  :— 

**In  the  year  1860  a  marriage  was  in  contemplation 
between  Mr.  Walker  and  Miss  Yardon.  Thereupon  a 
settlement  was  ezeonted  which  contained,  amongst 
other  things,  the  recital  of  an  agreement  that  the 
intended  wife  and  hnsband  should  enter  into  the  eoTenant 
thereinafter  contained  for  the  settlement  of  her  future 
estate.  By  this  settlement  Mr.  Walker,  the  intended 
husband,  settled  certain  property  upon  trust  for 
himself  for  life,  then  to  his  intended  wife  for  life, 
and  then  for  the  children  of  the  marriage.  And 
by  the  same  settlement  Mr.  Yardon,  the  father  of 
the  intended  wife,  settled  other  property  upon  the 
same  trusts,  except  that  as  to  £5,000,  part  thereof,  the 
intended  wife  took  the  first  life  interest  therein  for  her 
separate  use,  with  a  restraint  on  anticipation  in  terms 
to  be  hereafter  mentioned.  The  settlement  contained  a 
covenant  by  each  of  them,  the  intended  husband  and  wife, 
to  settle  any  after-acquired  property  of  the  wife  upon  the 
trusts  thereinbefore  declared  concerning  the  property  of 
the  husband,  except  that  the  ultimate  trust,  in  default 
of  children,  was  to  be  for  the  wife.  This  settlement 
was  executed  by  both  husband  and  wife,  but  the  wife 
was  at  the  date  of  the  marriage  an  infant,  though  that 
circumstance  does  not  appear  on  the  deed. 

"  In  1883,  under  a  bequest  to  Mrs.  Walker  contained 
in  the  will  of  her  deceased  brother,  she  became  entitled 
to  £8,573  for  her  separate  use.  Mrs.  Walker  claims  to 
receive  this  sum  of  £8,573,  and  also  the  income  of  the 
£5,000  in  which  she  has  a  life  interest  in  possession 
Without  power  of  anticipation.  On  the  contrary,  the 
trustees  of  the  settlement  declare  that  she  cannot  take 
both,  and  that  the  husband  and  the  children  of  Mrs. 
Walker  are  entitled  to  have  the  income  of  the  £5,000 
applied  in  compensation  of  their  claims  under  the  cove- 
nant to  settle. 

**Kay,  J.,  has  decided  that  the  trustees'  contention  is 
right  (33  W.  B.  297,  28  Oh.  D.  124).  Mrs.  Walker  has 
appealed." 

Pearson,  Q.C.,  and  E.  Ward,  for  the  appellant. 

Graham  Eastings,  Q.(7.,  and  Kingdon,  for  the  hus- 
band. 

C  Parkct  for  the  trustees  of  the  settlement. 

BtaXlard,  for  a  child  of  the  marriage. 

The  follovring  cases  were  cited  in  addition  to  those 
mentioned  in  the  judgment  :^firts<oiif  v.  Ward,  2 
Yes.  jtin.  336,  350  ;  Greiton  v.  Bawari,  1  Swanst. 
409,  442,  note;  Dewar  v.  Maitland,  14  W.  R.  958, 
L.  R.  2  £q.  884 ;  Codrington  v.  Codrington,  24  W.  R. 
648,  L.  R.  7  H.  L.  854;  Moore  v.  BuUer,  2  Sch.  A  Lef. 
249,  266  (  Jackson  ▼.  Eobhoute,  2  Mer.  487 ;  Bemming 


V.  Armstrong,  34  Beav.  109, 13  W.  R.  Dig.  39  i  The 
V.  Price^  46  L.  /.  Oh.  761,  26  W.  B.  Dig.  100. 

Cur.  adv.  vui 

Dec.  18. — Frt,  L.J.,  delivered    the    written  judga 
of  the  court  (Lord  Eshbr,  M.R.,     and    BowsKOiid] 
L.JJ.).    The  judgment,  after  sta  ting  the  iaeU  M  al 
mentioned,  proceeded  as  follows  i^* 
^  Mrs.  Walker  contends  that  she  ie  entitled  to  al 
the  benefit  under  the  settlement   becMiiise  it  is  bm 
settled  to  her  separate  use  free  from  the  power  of  i 
pation,  and  that  she  is  entitled  to  the  benefit 
her  by  her  brother's  will,  because  the  will  which  i 
to  her  is  operative,  and  the  covenant  which  wooltj 
it  away  from  her  is  inoperative.    Aa  she  wae  an  '  ' 
the  time  of  the  execution  of  the  settlement  and  ( 
marriage,  it  is  evident  that  her  contention  most  j 
unless  she  can  be  reached  by  the  doctrine  of  * ' 
That  doctrine  rests,  not  on  the  particular  provl 
the  instrument  which  raises  the   election,  but  i 
presumption  of  a  general  intention  in  tbe  ant 
instrument  that  effect  shall  be  given  to  every  i 
->''the    ordinary  intent,"  to  nse   the    werds  i 
Hatherley  in  Cooper  v.   Cooper,  22  W.  JR.  713,1 
H.  L.  71,  "implied in  every  man  wlio  affects  byl 
instrument  to  dispose  of  property— that  he 
that  he  has  expressed."    This  general   and 
intention  is  not  repelled  by  showing  that  the  < 
stances  which  gave  rise  to  the  election  were  not  ii j 
contemplation  of  the  author  of  the  instrament  (C 
V.  Cooper),  but  in  principle  it  is  evident  that  it  i 
repelled  by  the  declaration  in  the  instrament  itaelUi 
particular  intention  inconsistent  with  the  preenmsdl 
general  intention.    For  example,  if  the  settle 
question  had  contuned  an  express  declaration  i 
no  case  should  the  doctrine  of  election  be  applied  t»l 
provisions,  there  seems   to    me  to  be  no 
such  a  declaration  should  not  have  fall  effect  giv«ii,_ 
if.    The  late  Mr.  Swanston  (1  Sw.  404a.)  appean  lo  # 
to  have  correctly  enunciated  the  law  on  this  point  ffifle 
he  said,  "  The  rule  of  uot  claiming  hy  one  part  of  4 
instrument  in  contradiction  to  another  has  eTns|i<M 
•    •    .    and  the  ground  of  exception  seems  t^isf 
particular  intention  denoted  1^  the  instrament  dilM 
from  that  general  intention,  the  presumption  of  lUA 
is  the  foundation  of  the  doctrine  of  eleotion." 

The  settlement  in  the  present  case  declares  MM 
income    of   the  fund    in    question  should  be  piiA  ^ 
Mrs.  Walker  for  her  sole  and  separate  use,  thst  fctf 
receipt  should  be  a  ■uffioient  discharge  for  the  «a^ 
and  that  she  should  not  have  power    to   disfOM  ff 
deprive  herself  of  the  benefit  thereof  in  the  wty« 
anticipation.     What  is   the  effect  of  this  zestrsiatot 
anticipation  ?     It  provides  that  nothing  done  oi  ooi^ 
to  be  done   by  Mrs.  Walker  at  any  gives  tioieilM 
deprive  her  of  the  right  to  receive  from  the  trustee  w 
next  and  every  succeeding  payment  of  the  insomsii 
the  fund  as  it  becomes  due.    But  if  she  is  pat  to  >» 
election,  and  if  by  her  election  she  deprives  henoU  « 
the  right  to  recover  subsequent  payments  of  tfc«  i°J*^ 
until  her  husband  and  children  are  oompeo^W  »  I 
foUows  that  she  has,  by  the  act  of  ^^'^^^^J^,^  \ 
default  in  performing  her  covenant,  deprived  ^^^^^   \ 
the  benefit  of  the  income  in  the  way  of  antlcip«««'   . 
which  is  the  very  thing  which  the  settlement  decw»  ; 
that  she  cannot  do.    This  settlement,  therefore,  in^_ 
judgment,  contains  a  declaration  of  a  particolsr  \w»' 
tion  inconsistent- with  the  doctrine  of  election,  »<»  '^ 
therefore,  excludes  it.  ^    ^ 

This  conclusion  appears  to  us  consonant  ^*^    ' 
general  understanding  of  men  and  women  '^J^^    ' 
at  the  present  day.    A  provision  for  a  msrnad  wo 
who  is  restrained  from  antiaipation  is  regtfdod  ai  8^. 
the  highest  security  known  to  the  law  that  ^^  ""^ 
woman  shall,  come  what  may  to  henelf  and  tt^f 
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ibnid,  ban  ftm  kalf-year  to  half-year  some  moneys 

psid  into  Iksiwy  hands  to  inorease  her  comforts  and 

to  wiffij  ker  irift  maintenance.    And  this  secoriey 

wvM  be  Kriovly  impeiilled  if,  by  the  doctrine  of 

eMios,  ibi  eoakl  take,  in  lien  ol    this  innlienable 

fiofiiia,  s  am  of  money  or  other  benefit  whioh  she 

ttiglitforfMkaako  oTor  to  her  hnsband  or  sqnander 

rtteflUMi   To    imagine  oTenta   whioh  nothing  in 

itk  tm  nnssta   «   probable,    suppose  that    Mrs. 

VAr  vm  pot  to  her  election,  that  she  took  the 

M^  mi  kst  her   annual  income    of    the  £5,000, 

mi  kmikkkf  sqnandored  or  lost  the  £8,000,  she 

ai||t|BMths  rest  of  her  life  in  that  very  poverty  and 

ill  ijphiit  vUoh  the  inalienable   profision  of   the 

WM  designed  to  protect  her. 

ve  have  discussed  this  ease  as  if  it  were 

by  authority.     But  that  is  not  entirely  so. 

fd7M9%  V.  Middhlon,  10  W.  B.  460,  2  J.  &  H. 

the  Ists  Lord  Hathwley,  then  a  Yioe-Obanoellor, 

'  that  a  manned  woman  should  be  put  to  her 

betvsen  certain  benefits  derived  under  a  will 

kirsspsxBteuse,  without  any  restraint  on  antieipa- 

"    sod  the  life  interest  to  her  separate  use,  without 

of  antidpaftlon,  given  to  her  under  a  settlement 

id  when  she  was  an  infant ;  and  the  decision  in 

mm  vu  stated^  without  any  expression  of  disap- 

dthyLnd  Selbome  in  OodrineUm  v.  Lindsay.  21 

.]L18l,L.R.8  0h.  578. 

te  ihs  other  hand,  the  late  Master  of  the  Bolls,  Sir 
,  Jwel,  in  BmUh  v.  Luetu,  SO  W.  B.  461,  18 
D.  5)1,  critidBed  the  decision  of  Lord  Hatherley 
ffllNyUy  V.  Middletony  and  observed  forcibly  on 
bamfsniences  whieh  would  follow  if  that  decision 
iopRiall;  and  this  case  before  the  Master  of  the 
leferred  to  without  disapproval  by  Lord 
ia  the  House  of  Lords,  in  OahUl  v.  Cahill, 
J^.  B.  Ml,  8  App.  Gas.  427.  Ohitty,  JJ.,  in  In  re 
|[*Mft».»W.R.  276,  27  Oh.  D.  606,  has  followed 
%)rts1late  of  the  BoUs,  whilst  Kay,  J.,  has,  in 
^  MS  lot  Oder  appeal,  followed  Lord  Hatherley. 
tt  tUi  Msilistof  opinion  in  the  courts  of  the  first  in- 
^ne^odiDfts  absence  of  any  decision  in  the  House 
■J™[«r  fc  this  court,  we  feel  ourselves  at  liberty, 
■H  ttanfon^  bound,  to  decide  the  question  before  us 
•iriMipfc. 

Vfn  principle  we  are  of  opinion,  for  the  reasons 
"^"^  gim,  that  the  order  of  Kay,  J.,  cannot  be 
J*W,  md  we  discharge  the  same  and  declare  that 
«|,>^^  is  not  bound  to  elect. 

MB  pneeedings  in  the  present  case  have  arisen  out 
« as  payment  into  court,   under  the  Trustee  Belief 
^  the  £8,573  representing  the  legacy  given  to 
walker  by  her  brother's  will.     In  that  matter  she 
'a petition,  and  she  subsequently  took  out  an 
g  summons  for  the  decision  of  the  question, 
trustees  of  the  settlement  have  represented  all 
contestmg  Mrs.  Walker's  claim.    We  direct  the 
of  Mrs.  Walker  to  be  paid  out  of  the  fund  in 
ttd  the  costs  of  the  trustees  to  be  paid  out  of 
^>000  hi  which  she  is  enUtled  to  a  present  life 


the 


^n^laUowed. 

WWt«»,  Tamjk  Ta$ker;  Pollock  <»  Co.;  Byan. 


From  Q.  B.  Biv.  Nov.  20 ;  Dec.  18. 

Helliss  {;.  Bhiblet  AiTD  Fbeeuaktlb  Local 

BOABD.    («.) 

PulUc  Health  Aci,  1875  (38  A  39  Vict  c.  55), «.  193— 
Contract  with  local  board — Servant  of  loccU  hoard 
interested  in  such  contrcut^Validity  of  contraetn 

Sedion  193  of  the  Puhlie  HeaUh  Act,  1875,  enacU 
that  officers  or  servants  of  a  local  auihority  shall  nd  in 
anywise  he  concerned  or  interested  in  any  bargain  or 
contract  made  with  such  local  authority,  and  that  if  any 
such  servant  or  officer  is  so  concerned  or  interested  he 
shall  he  incapable  of  holding  or  continuing  in  any  office 
or  employment  under  the  Act,  and  shall  forfeit  the  sum 
of  £50. 

Held,  that  a  contract  with  a  local  authority  in  which 
an  officer  or  servant  of  the  local  authority  is  interested 
at  the  time  it  is  made  is  void  under  the  above  section. 

Appeal  from  a  judgment  of  Cave,  J.,  on  the  trial  of 
the  action  without  a  Jury  (14  Q.  B.  D.  911,  38  W.  B. 
Dig.  129). 

The  defendants  were  the  urban  sanitary  authoHty  of 
the  district,,  and  the  plaintiff  Pirn  was  thehr  surveyor, 
at  a  salary  of  £150  a  year.  The  defendants  were  about 
to  carry  out  large  drainage  works,  and  in  November, 
1882,  agreed  by  letter  to  employ  the  plaintiiFs  as  joint 
engineers  for  carrying  out  the  undertsking  at  a  ra- 
muneration  of  four  per  cent,  upon  the  total  outlay,  ex- 
clusive of  costs  out  of  pocket. 

Between  November,  1882,  and  October,  1883,  the 
plaintiffs  did  work,  such  as  preparing  plans  and  estimates, 
exceeding  in  value  £50  under  the  agreement,  and  on 
the  2nd  of  November.  1883,  the  defendants,  at  the  sug- 
gestion of  the  plaintiff  Melliss  that  it  was  usual  to  have 
an  agreement  sealed  by  the  board,  affixed  their  seal  to 
an  agreement,  simply  reciting  and  confirming  the 
original  agreement  of  November^  1882. 

The  plcUntiifs  subsequently  to  this  latter  agreement 
did  more  work,  and,  on  the  defendants  abandoning  the 
scheme,  brought  this  action  to  recover  £530  for  the 
value  of  the  work  done  by  them,  both  before  and  after 
the  agreement  under  seal  of  the  2nd  of  November, 
1883. 

Gave,  J.,  gave  judgment  for  the  plaintiffs,  holding 
that,  as  part  of  the  work  was  unperformed  when  the 
contract  under  seal  was  made,  it  was  competent  to  the 
defendants  to  afQz  their  seal,  and  make  the  oontraot 
good  under  section  174  of  the  Public  Health  Act,  1875  ; 
and,  further,  that  the  effect  of  section  193  of  that  Act 
was  not  to  make  the  contract  void,  though  the  plaintiff 
Pirn,  an  officer  of  the  board,  was  interested  in  it,  but 
only  to  impose  a  penalty. 

The  defendants  appealed. 

Section  193  :  "  Officers  or  serrants  appointed  or  em- 
ployed under  this  Act  by  the  local  authority  shaU  not 
in  anywise  be  concerned  or  interested  in  any  bargaih 
or  contract  made  with  such  authority  for  any  of  the  pur- 
poses of  this  Act.  If  any  such  servant  is  so  concerned  or 
interested,  ...  he  shall  be  incapable  of  afterwards 
holding  or  continuing  in  any  office  or  employment  under 
this  Act,  and  shall  forfeit  and  pay  the  sum  of  £50. 

Nov.  ZO.-^Charles,  Q,0,t  and  J.  E,  Bankes  {Orump^ 
Q,C.9  with  them),  lor  the  defendants.— -The  contract  ia 
void  under  section  193,  and  so  neither  of  the  plaintiifa 
can  recover  on  it.  Barton  v.  Pigott,  23  W.  B*  233« 
L.  B.  10  Q.  B.  86,  which  was  not  cited  in  the  contt 
below,  is  a  strong  authority  in  favour  of  the  defendants. 
There  section  46  of  the  Highway  Act  of  1835  imposed 
a  penalty  on  a  highway  board  surveyor  being  interested 
in  any  contract  with  the  parish,  and  the  court  held  that 

(a.)  Beporfed  by  W.  F.  Babrt,  Esq.,  Barristef-at-tlawi 
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ihe  statute  made  the  oontract  Toid.  The  words  of  that 
statute  are  very  similar  to  the  words  in  this  seotion. 
The  surreyor  to  a  local  authority  has  to  advise  the 
authority  as  to  the  oontraots  it  should  enter  into,  and 
so  the  Legislature  may  well  have  intended  to  prc^ibit 
him  from  making,  or  being  interested  in,  any  oontract  with 
the  local  authoriiry.  He  is  not  in  a  proper  position  to 
give  them  his  best  advice  if  he  has  an  intereet  in  the 
contract.  [They  cited  Taylor  t.  T7^  Crowland  Oa% 
Co.^  2  W.  B.  563,  10  Ex.  293,  and  Fo9ler  t.  The 
Omford  BaUway  Co.,  1  W.  R.  151,  13  0.  B.  200. 
on  this  point.]  Secondly,  the  contract  is  void 
under  section  174,  sub-section  1,  because  it  was 
not  originally  under  seal,  and  is  for  more  than  £50  : 
Hunt  T.  WimlUdofi  Local  Board,  27  W.  K.  123,  4 
C.  P.  D.  48 ;  and  the  snbseqaent  sifizing  6f  the  seal 
cannot  make  a  void  contract  valid.  The  contract  is  also 
void  under  sub-section  2,  because  it  does  not  contain 
the  terms  specified  therein.  That  sub-section  says  that 
the  contract ''  shall  specify,"  &c.,  which  words  are  im- 
peratiYei  and  not  merely  directory :  jmt  Lord  B  ram  well 
in  Youngy.  Leamington^  81 W.  B.,  at  p.  928,  8  App.  Oas., 
at  p.  527. 

Miodow  White,  Q.O.,  and  Muir  Maekenssie,  for  the 
plaintiffs.— The  words  of  seotion  193  do  not  make  the 
contract  illegal ;  the  officer  or  serTant  must  not  be  in- 
terested in  the  contract,  and  the  penalty  is  a  personal 
one  against  the  offender.  Foster  ▼.  The  Oxford  Railway 
Co.  is  in  point,  though  that  case  was  decided  on  sections 
85  and  80  of  the  Companies  Clauses  Consolidation  Act, 
1845.  The  Legislature  has  said  that  the  contract  ought 
not  to  be  made,  and  has  put  a  penalty  upon  it, 
but  has  not  gone  so  far  as  to  make  it  void.  It  would 
be  strainiug  the  language  of  the  section  to  hold  the 
contract  illegal.  At  any  rate,  the  plaintiff  Melliss  can 
recover,  as  he  is  not  a  servant  of  the  board,  but  an 
independent  engineer.  As  to  the  seoond  point,  the 
contract  is  under  seal,  and,  therefore,  valid,  though,  by 
the  contract,  the  defendants  agreed  to  pay  for  work 
already  done.  The  provisions  of  sub- seotion  2  of  section 
174  refer  to  contracts  to  which  its  provisions  are  ap- 
plicable^^such  as  contracts  for  the  execution  of  works. 
Its  provisions  are  directoryi  and  not  obligatory. 

They  dted  Nowtll  v.  Woreeeter,  9  Bz.  457,  2  W.  R. 
C.  L.  Dig.  190.  [The  argument  on  the  second  point  is 
stated  shortly,  as  the  Jjidgment  turned  solely  on  the 
first  point.] 

Charlee,  Q,C   in  reply,  cited  48  ft  49  Vict.  c.  53,  s.  2. 

Dec.  18.— Lord  Eskbb,  M.R.— The  plainiifls  in  this 
case  brought  an  action  for  work  done  and  services 
rendered  in  the  preparation  of  plans  and  otherwise  for 
the  purpose  of  carrying  out  a  drainage  scheme  for  the 
defendants.  Cave,  J.,  gave  Judgment  in  the  plaintiffs' 
favour* 

Two  objections  were  raised  by  the  defendants :  first, 
that  the  contract  was  void  under  section  193  of  the 
Public  Health  Act,  1875 ;  and,  secondly,  that  the  oon- 
tract was  void  under  section  174  of  that  Act.  In  sup- 
port of  the  first  objection  it  was  urged  that,  even  though 
the  oontract  had  contained  all  the  stipulationB  men- 
tioned in  section  174,  sub-section  2,  and  howeyer 
solemnly  drawn  up,  yet  inasmuch  a»  one  of  the  plain- 
tiffs was  a  servant  of  the  local  board  at  the  time  the 
contract  with  them  was  made,  the  contract  was  to  be 
treated  as  void  under  section  193,  and  could  not  be  sued 
upon.  In  support  of  the  second  objection  it  was  urged 
that  if  the  contract  were  not  void  under  seotion  193,  it 
wasToid  under  section  174,  sub-section  1,  because  it 
was  not  originally  under  seal,  and,  under  sub-section  2, 
because  it  did  not  contain  the  terms  mentioned  in  that 
aub-section,  the  provisions  of  which,  it  was  said,  were 
imperative  and  not  merely  directory. 
Having  carefully  considered  the  matter,  I  haveoome 


to  the  conclusion  that  the  contract  is  Toid  nnder  seotf 
193,    even    though  under    seal,    and   eyen    though 
contained  all  the  terms  mentioned  in   aeetlofn  174^  so 
section  2,  because  it  is  a  contract  In   which  the  sera 
of  the  local  board  is  interested,  and  ao  is  Toid  as  betvs 
the  parties.    Now,  section  193  does  not  in  terms  nsl 
such  a  contract  Toid,  but,  in  my  opinion,  the  first  won 
of  the  section,  **  officers,  or  servanta  of  the  looal  anthoii 
shall  not  in  anywise  be  concerned  or  interested  in  m 
contract  made  with  such  authority,*'  vender  the  eontn 
itself  void.    It  was  said  as  against  thia  conclasion  tti 
this  was  a  contract  legal  at  common  Iaw,  and  altho^ 
it  might  be  contrary  to  the  provisions  of  the  first  dm^ 
of  section  193,  yet  the  sole  consequenoea  that  fslli 
from  disobedience  to  those  provisions  are  enacted  m 
second  clause — namely,  that  the  officer  or  servant 
lose  his  employment  and  shall  pay  a  penalty  oC 
But  when  one  looks  at  the  authorities  open  the 
one  sees  that  a  rule  has  been  laid  down  in  cases  of 
sort,  that  though  there  may  be  no  express  vrordi 
statute  making  a  contract  or  other  act  Told,  yet 
penalty  is  attached  thereto,  the  court  most  ooi 
whole  scope  of  the  Act,  and  looking  at  the  wordMfl 
Act  and  the  subject-matter  with  which  it  deals,  ii ' 
determine  whether  the  penalty  was  intended  to  bt  j 
posed  simply  for  punitory  or  it  may  be  reTeoae  pi 
or  to  mske  the  contract  or  act  itself  invalid  at 
Looked  at  in  this  way  I  cannot  help  thinking  tfait 
contract  is  illegal  and  Toid.    If  we  were  not  to  hold ' 
the^statute  rendered  the  contract  void,  the  result 
be  that  the  servant  might  be  interested  in  a 
however  large,  v^ith  this  consequence  only,  that  he 
cease  to  be  a  servant  and  would  haTC  to  pay  a 
penalty.    If  the  contract  were  a  large  one,  the 
quenoes  would  be  wholly  inadequate.     It  seems  to 
having  regard  to  the  subject-matter  of  the 
that  the  obvious  intention  of  the  Legislature  was 
such  a  contract  should  not  be  entered  into  by  servaota 
the  local  authority,  and  should  be  Toid.     The  first  dstfl 
of  the  section  fully  bears  out  this  view,  and  thefsotM 
a  penalty  is  imposed  by  the  seoond  dauae  does  not  detnit 
from  the  words  in  the  first  clause ;  on  the  contmyi  Ai 
nature  of  the  penalty,  as  contrasted  with  the  genenUtr^ 
the  words  in  the  first  clause,  leads  me  to  the  eonetarf* 
that,  although  the  local  board  may  haTe  acceptrf  Af 
contract,  it  is  a  void  contract  and  cannot  be  sued  oe. 

It  is  unnecessary,  therefore,  to  consider  the  ottMl 
objections,  and  to  decide  whether  the  provisions  of  ^ 
section  2  of  section  174  are  imperative  or  dixeetofT* 
We  decide  this  case  upon  section  193.  We  diifer,  tfaAie- 
fore,  from  the  decision  of  Oave,  J.,  and  the  appeal  ao^ 
be  allowed.  ! 


OoTTOir,  L.J. — I  am  of  opinion  that  section  193  n 
fatal  to  the  plaintiffs'  daim.    In  Cope  v.  Bowlandt, 
2  M.  &  W.,  at  p.  167,  Parke,  B.,  said :— "  It  is  perfectly 
settled  that,  where  the  contract  which  the  plaintiff  eeeta 
to  enforce,  be  it  express  or  implied,  is  ezpretslj  or  bj 
implication  forbidden  by  the  common  or  statute  lav,  do 
court  will  lend  its  assistance  to  give  it  effect.    It » 
equally  clear  that  a  contract  is  void  if  prohibited  b;  * 
stetute,  though  the  statute  inflicts  a  penalty  ^^^Jfj^ 
cause  such  a  penalty  implies  a  prohibition.    The  9BM 
question  is  whether  the  statute  means  to  piobibit  tbe 
contract."     And  in  Smith  t.  Mawhood,  14  M.  *  W.,  «* 
p.  464,  Alderson,  B.,  said :— <•  Tbe  question  i»,^^. 
Legislature  mean  to  prohibit  the  act  done  or  not  r  H 
it  does,  whether  it  be  for  the  purposes  ol  '•^"J*  Jj* 
otherwise,  then  tbe  doing  of  the  act  is  a  bresch  of  !^| 
law,  and  no  right  of  action  can  arise  out  of  ic>     -^ 
question   accordingly  arises  whether  thia  f^^^^^^ 
bibits  the  contraot,  or  merely  renders  the  •^^{Jt!! 
to  pay  a  certain  sum  by  way  of  penalty.    If  ^  *^ 
the  first  part  of  the  section,  there  is  a  prohibition  sg^ 
any  officer  or  servant  being  interested  in  mJ  coaOh* 
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vifh  the  looil  nUbatitj^  and  that  seems  to  me  to  be  a 

deer  tBtiDMftiim  d  the  intentioii  of  the  Legislature  that 

BO  BQdi  eoDtnek  ikoiild  be  entered  into.    It  impliedly, 

II  not  ezpRttl^,  prohiUto  it.    It  may  be  a  hardship  on 

inffivilttliyhitve  hare  to  constrae  an  Act  of  Parlia- 

ment,  sad  w  question  of  hardship  can  affect  onr  jaclg« 

meat  Ik^gh  s  penalty  ia  imposed,  the  consequences 

ef  iUnett  ^  section  do  not  end  irith  it ;  the  first 

ihwerf  tts  section  makes  the  contract  itself  Toid.    I 

■syatf  ikst,  if  the  contract  had  been  entered  into, 

ad  dteiaids  an  officer  or  senrant  had  become  in* 

lis  it,  then,  though  that  serrant  conld  not  have 

I  ay  benefit  from  the  contract,  I  do  not  think 

i§$  Mstnet  itself  would  be  Tdd.    But  here  the  con- 

Impnhibitcd  at  its  Tcry  inception.    The  contract 

kiii  is  its  satire^,  and  eo  neiliier  party  can  have 

ftSikt  of  sodon  upon  it. 

f  ^gies  vith  the  Haater  of  the  RolU  that  it  is  nn- 
to  dedde  the  objection  raised  under  section 

^•Bnm,  LJ. — ^The  question  raised  is  whether  or  not 

coDtnet  is  prohibited  by  the  Act  of  Parliament. 

»n]eis  well  stated  in  Taylor  ▼.  Orowland  Oai  Co., 

ISs.,stp.S96:— "The  simple  point  is  whether  the 

I  intended  to  prohibit  this  act  being  done 

f «  YSDslty,  and  thus  render  it  illegal,  for,  if  so, 

«lfl  (cannot  recoyer."    According  to  the  cases 

i  kss  dealt  with  the  true  construction  of  sections 

^ttk  daneter,  we  must  consider  whether  it  was 

'   ' '  Vf  the  Legislature  to  prohibit  the  act  alto- 

^ef  nerdy  to  attach  a  penalty  to  the  performance 

[As  set   It  the  right  conclusion  from  the  words  is 

^  tlM  set  is  prohibited,  no  action  will  lie  upon  it. 

r,from  the  language  of  the  first  clause  of  the  section, 

^  b  flsin  to  me  that  the  contract  here  is  prohibited, 

R  «M!^'  come  to  that  conclusion,  the  fact  that  by 

I  «s  Meosd  dsose  a  penalty  is  imposed  does  not  preTent 

IJ^scQBtisei  ss  ia  atruck  at  by  the  section  from  being 


iy,rfttt  ihe  emtract  had  been  made,  the  officer  or 
1^  W  beeoois  intoreeted  in  it,  I  do  not  think  that  in 
•iw  s  fltte  tte  sontract  would  be  void  under  this  sec- 
■oa.  Bot  hen  both  plaintiffs  were  interested  in  the 
SQStMet  st  iti  inception,  and  one  of  them  was  a  servant 
^  the  loeal  bosid,  euid,  as  such  a  contract  is  prohibited, 
MiDQitfaiL 

Wtttott  for  the  plaintiffs,  Keen,  BogetBy  A  Co. 


-^..  for  the  defendants,  dpeechly,  Mum/ord,  A 
^**^i  for  Xampcrt  4b  Trimnell,  Southampto'u. 


>n»aB.Dif.  Deo.  1,18. 

^mriBSOV  V.  CoXICSkCIAl.  UkION  AsetTBANCE 

Co.  (a.) 

**•  inMroNce— Po2tcy  tnahling  in$urer8  to  rein$ta(e 
«^  ftfUau  property^TwanU*  fixturea-^Determina' 
^^inBurerU  term  of  M  fire  and  before  reitiitaU' 


^^J*^,^  •mount  of  the  Iobs  or  damage,  the  company 
TJ'/'  **  property  ineured  has  heen  merely  damaged, 
r^»«»>itflte  «— i.e.,  to  repair  it  and  reitore  it  to 
?J^^  WidUion;    or,  if  the  property  ha$  heen 

j^^'  ^  replace  it  hy  an  equivalent, 
.^^Jfjf^uon  of  the  dekrwHon  of  the  locality  in  which 


(^')  dotted  by  0.  A.  Vmrasd,  Esq.»  Barristez-at-Law. 


tvaa  placed  the  property  injured,  consisting  of  chaitels  or 
things  in  the  nature  of  chattels,  or  hy  reason  of  the 
assured  not  being  able  legally  to  return  there,  he  could 
not  have  possession  of  the  goods  if  reinstated  in  the  sanw 
locality,  the  company  may  stUl  elect  to  reinstate  the 
property,  hut  tJie  assured  may  require  them  to  do  so 
wiOtin  a  reaeonable  distance  of  the  former  heality* 

The  plaintiff  insured  certain  trade  fixtures  and  plant 
vHth  the  defendants  hy  a  policy  containing  a  clause  <u 
ahovs  mentioned.  He  had  previously  mortgaged  the 
premises  on  which  the  property  insured  was^  hut  that 
property  did  not  pats  under  the  mortgage.  Prior  to 
the  insurance  the  plaintiff  had  made  default  under  the 
mortage,  and  become  tenant  on  sufferance  to  the  mort" 
gagees,  and  also  Jiaving  again  made  default,  the  mort^ 
gagees  had  eommeruied  an  acHon  of  efectmint  against  him. 
A  fire  occurred  whereby  the  premises  and  the  property 
insured  were  damaged,  and  the  property  ineured  could 
ficf  be  reinstated  untU  the  building  was  restored.  The 
building  was  restored  by  the  defendants,  who,  in  due 
course  of  time,  eUcUd  to  reinttate  the  property,  and  did 
so  there  within  a  reasonable  time  in  that  behalf,  but 
after  tJie  mortgagees  had  obtained  possession  of  tJie 
premises  under  the  action  in  ejectment.  In  an  cution 
under  the  policy  hy  the  plaintiff  claiming  to  he  paid  the 
amount  of  the  damage  in  money. 

Held,  that  the  plaintiff  was  not  entitled,  inasmuch  as 
the  defendants  Jwd  exercised  their  option  in  accordance 
with  the  policy,  though  it  might  he  that  he  would  Aave 
a  claim  against  them  in  another  action  if  they  had  so 
dealt  with  the  property,  hy  arrangement  with  the 
mortgagees  or  otJ^erwise,  that  he  would  not  bs  able  to  get 
possession  of  it. 

Judgment  of  Manlsty  and  Wills,  JJ.,  affirmed. 

Appeal  of  the  plaintiff  from  the  Judgment  of  Manisty 
and  Wills,  J  J.,  upon  the  following  special  case  steled  by 
an  arbitrator : — 

The  plaintiff  is  an  oil  and  colour  manufacturer.  In 
the  year  1869  he  became  the  lessee  for  a  term  of  sixty-> 
nine  years  from  the  25th  day  of  March,  1867,  of  certain 
premises  situated  at  Macks- road,  Bermondsey. 

In  the  year  1869  he  added  to  the  premises  a  three- 
storeyed  brick  building,  and  erected  therein  a  steam 
engine  and  the  plant  and  machinery  of  an  oil  paint  and 
putty  factory. 

In  the  year  1878  he  mortgaged  bis  interest  in  the 
premises  at  Macks-road  (including  the  said  building)  to 
certein  persons  hereinafter  called  the  mortgagees. 

The  plaintiff  made  default  in  payment  of  the  prin- 
cipal and  interest  due  under  this  mortgage.  On  the 
23rd  of  March,  1881,  the  plaintiff  became  tenant  of  the 
said  premises  to  the  mortgagees  at  the  yearly  rent  of 
£200,  payable  quarterly. 

The  plaintiff  made  default  in  the  payment  of  this 
rent^  whereby  the  mortgagees  became  entitled  under  the 
terms  of  the  tenancy  to  the  immediate  possession  of  the 
premises. 

On  the  19th  of  KoTember,  1881,  the  plaintiff  under- 
took, in  consideration  of  his  not  being  compelled  then 
to  deliTer  up  possession  to  the  mortgagees,  to  hold  the 
said  premises  as  tenant  at  the  sufferance  of  the  mort- 
gagees, to  gi?e  up  possesion  thereof  wheneTor  required 
so  to  do,  and  to  show  the  said  premises  to  any  persons 
who  might  apply  to  see  or  inspect  the  same. 

The  plaintiff  again  made  default  in  paymente  due  to 
the  mortgagees,  and  on  the  11th  of  May,  1882,  the 
mortgagees  demanded  of  the  plaintiff  possession  of  the 
premises. 

On  the  27th  of  June,  1882,  the  mortgagees  com« 
menced  an  action  against  the  plaintiff  In  the  High  Court 
of  Justice,  Queen's  Bench  Division,  to  recoTer  possession 
of  the  said  premises,  together  with  arrears  of  rent  and 
mesne  profito.  In  Noremberi  1882,  this  action  was 
awaiting  triaL 
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It  was  agreed  between  the  parties  to  this  reference 
that  the  engine,  plant,  and  machinery  in  the  boilding 
aboTe  mentioned  did  not  pass  to  the  mortgagees  under 
their  mortgage,  and  that,  as  between  the  plaintiff  and 
his  landlords,  the  mortgagees,  the  plaintiff  was  entitled 
to  remove  the  same  as  trade  fixtures  in  the  ordinary 
way. 

The  plaintiff  had,  for  some  years,  been  in  the  habit 
of  insuring  with  the  defendants  {titter  alia)  this  engine, 
plant,  and  machinery.  These  insurances  had  been  for 
periods  of  twelve  months,  until  December,  1881,  since 
which  time  insurances  had  been  effected  for  shorter 
periods. 

On  the  30th  of  Kovember,  1882,  the  defendants 
issued  to  the  plaintiff  a  policy  of  insurance  whereby  they 
insured  the  engine,  plant,  and  machinery  against  all 
damage  by  fire  for  one  month,  from  the  12th  of 
November,  1882,  to  the  12th  of  December,  1882.  This 
policy  may  be  referred  to  and  taken  as  a  part  of  this  case. 
Conditidn  7,  indorsed  thereon,  provides  **  that  the  com- 
pany may,  if  it  thinks  fit,  reinstate  or  replace  property 
damaged  or  destroyed,  instead  of  paying  the  amount  of 
the  loss  or  damage." 

Upon  the  9th  of  December,  1882,  a  fire  occurred  in 
the  building  above  mentioned,  whereby  the  building, 
the  engine,  the  plant,  and  the  machinery  were  much 
injured.  The  fioors,  the  roof,  two  walls,  and  a  part  of  a 
third  wall  fell  in,  so  that  it  was  impossible  to  reinstate 
the  engine,  plant,  or  machinery  until  the  building  had 
been  restored. 

Upon  the  15th  of  December,  1882,  the  mortgagees 
recovered  against  the  plaintiff  judgment  of  possession  in 
the  action  above  mentioned,  and  also  judgment  for  £127 
for  arrears  of  rent  and  for  £215  for  mesne  profits.  On 
the  1st  of  January,  1883,  the  mortgagees  obtained 
possession  of  the  said  premises  under  the  judgment 
aforesaid. 

The  building  above  mentioned  was  duly  restored. 
The  defendants,  in  due  course  of  time,  elected  to 
reinstate  the  engine,  plant,  and  machinery,  and  (save  as 
hereinafter  mentioned)  they  did  so  within  a  reasonable 
time  in  that  behalf,  but  after  the  mortgagees  had 
obtained  possession  of  the  premises  as  aforesaid ;  the 
plaintiff  objected  to  this  course,  and  contended  that  he 
was  entitled,  under  the  circumstancep,  to  payment  of  the 
amount  oi  the  loss  or  damage. 

The  precarious  nature  of  the  plaintiff's  tenure  of  the 
premises  was  not  disclosed  to  the  defendants  when  they 
accepted  the  risk  or  when  they  issued  the  policy  on  this 
engine,  plant,  and  machinery- as  aforesaid. 

If  the  determination  of  the  plaintiff's  interest  in  the 
premises  affects  the  insurers'  right  to  exercise  the  option 
to  reinstate  contained  in  this  policy,  the  nature  and 
circumstances  of  the  plaintiff's  tenure  were  facts 
material  to  be  known  for  estimating  the  risk  within  the 
meaning  of  conditiou  1  indorsed  upon  his  said  policy. 

The  reinstatement  of  the  engine,  plant,  and  machinery 
as  executed  by  the  defendants  was  defective  in  certain 
particulars,  the  value  whereof  I  have  assessed  at  the 
eUm  of  £127  lOs. 

The  amount  of  the  loss  or  damage  to  the  said  engine, 
plant,  and  machinery  I  have  assessed  at  the  sum  of 
£1,416  58. 

The  question  for  the  opinion  of  this  honourable  court 
is  whether  the  defendants  were  entitled,  under  the 
circumstances  aforesaid,  to  exercise  the  option  of  rein- 
stating the  said  engine,  plant,  and  machinery. 

If  the  court  shall  be  of  the  opinion  that  the  defend- 
ants were  not  entitled  to  exercise  such  option  by  reason 
of  the  determination  of  the  plaintiff's  interest  in  the 
said  premises,  then  my  award  made  herein  is  to  stand 
in  favour  of  the  defendants,  upon  the  ground  of  the 
plaintifi's  concealment  of  the  facts  relating  to  his 
tenure  of  the  premises. 
If  the  court  shall  be  of  opinion  that  the  defendants 


were  not  entitled  to  ezeraise  auoh  option  for  any  oth 
reason,   then  my  award   made  herein   is   to  atand 
favour  of  the  plaintiff  for  the  eum  of  £1,416  5i. 

If  the  court  ahall  be  of  opinion  that  the  defendai 
were  entitled  to  exercise  suoh  option,  then  my  awe 
made  herein  is  to  stand  in  favour  of  the  plaintiff  for  li 
sum  of  £127  lOs. 

Manisty  and  Wills,  JJ.,  held  that  the  defeodiB 
had  not  lost  their  right  to  reinstate  the  maehiim 
They  also  said  that  it  was  nnneoeesary  to  decide  4 
second  point,  but  they  expressed  an  opinion  tbatfi 
precariousness  of  the  plaintiff's  tenure  was  a  msMl 
fact  in  estimating  the  insurer's  risk,  and,  theialai| 
should  have  been  disclosed.  i 

The  plaintiff  appealed.  { 

Pollard,  and  Abraham$,  for  the  appellant. 
Cohen,  Q.O.,  and  HoUafM,  for  the  respondent. 

The  arguments  suificiently  appear  from  the 
ments. 

The  case  of  Broum  t.  Royal  In$uranoe  C^.,TKJ 
479,  28  L.  J.  Q.  B.  275,  was  dted. 

Cur»  €tdv*% 

Dec.  18. — The  foUowinff  judgments  were  delif 

Lord  EsHBR,  M.B.,  after  stating  the  faeta,  Mi 
For  the  company  it  was  argued  that  they  bad  a 
to  say  that  they  would   reinstate  or   replace  the 
insured  in  the  place  in  which  they  were  before  the 
and  that  if  that  place  was  destroyed  or  taken  out  of 
possession  of  the  assured,  so  that  the  things  could 
be  reinstated  or  replaced  there,   the    company 
exercise  their  option  and  say  that  they  oonld  not 
state  or  replace  them>  and,  therefore,  should  nell 
reinstate  nor  replace  them  nor  pay  the  amount  of 
loss.     It  is  necessary,  therefore,  to   oonaider  the 
dition  in  the  policy.     We  have  come  to  the  Qtmdy 
that  the  words  "  reinstate  "  and  **  replace  "  shouWl 
thus  applied :  If  the  property  is  wholly  destroyed,  m 
company  may,   if  they  choose,   instead  of  paying  M^ 
money,  replace  the  things  by  others  which  are  «9^J^i 
lent  to  tbem ;  or,  if  the  goods  insured  are  damagstflll;! 
not  destroyed,  may  exercise  the  option  to  i^oin>^^^|^iJ 
t.0.,  to  repair  them  and  put  them  in  the  oondiptil,J 
which   they  were  before  the  fire.     The  conditio!  apd 
notliing  as  to  locality,  and  it  is,  therefore,  idle  t^m  J 
part  of  the  company  to  say  that,  if  the  locality  in  *™*  ^ 
the  things  were  is  destroyed,  they  may  elect  to  reiiuv* 
or  replace,  and  then  do  neither. 

But  the  .plaintiff  was  equally  wrong.  His  propotiW  | 
was  that,  if  the  goods  could  not  be  reinstated  oi  !•• 
placed  in  the  place  where  they  were  before,  «i«JJ 
because  that  place  waa  destroyed  or  because  he  oo^ 
not  legally  get  there,  he  therefore  had  a  right  to  be  pm 
in  money,  and  the  option  of  the  company  was  tsk 
away.  I  cannot  think  that  that  is  right.  Tbsn 
nothing  said  about  locality  in  the  condition,  and 
mere  fact  of  the  plaintiff  not  being  able  to  put  ^^^^  . 
back  in  the  same  {>lace  cannot  give  him  a  right  ^^'1 
money.  Therefore  the  company  had  the  optitfUf  «■*•  1 
by  leave  of  the  owners  of  the  locaUty,  they  have  «<»«» 
the  place  and  repaired  the  things,  and  have  tbereiH* 
done  what  the  option  entitled  them  to  do.  ^^^ 

But  that  does  not  allow  the  company  to  ssy,  JV 
will  repair  the  things  at  the  exact  place  where  they  w^ 
before,   and,  if  you  do  not  let  us  go  ^^^\^  ^«  ^ 
neither  pay  the  money  nor  repair  the  things/     i 
plaintiff  could  not  get  the  things  put  back  ''^f^^ 
were  before  the  fire  he  has  a  right  to  say  that  the  ^ 
pany  should  do  that  which  is  reaaonable^tbat  Ui " 
could  not  go  back  to  the  eame  place,  he  mUf"*  ^ 
the  things  to  a  place  within  a  reasonable  diaUnee,  ■» 
ask  them  to  repair  the  things   there,  or  roxgf^,;  ^^ 
'*  Take  them  to  your  oifn  pl«oe  i|nd  reyair  th^ 
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Court  op  Appeal. 


tX  Hhm  piBiiiliS  itood  upon  sn  extreme  ^iew  of  the 

•  esiA  iraiM  aot  deaJ  with  the  things  and  take 
i  out  ot  the  pheo  where  thej  were,  but  insisted  upon 

I  tiMBthiie,  tad  says,  "  Do  not  repair  them,  bat 

M  in  Boeej."    In  my  opinion,  he    oonld  not 

of  tke  eoapany  going  and  repairing  them 

Ilmrtethat  if,  beyond  restoring  and  repairing 

,  tkflODpiay  hare  dealt  or  assisted  in  dealing 

L  n  thit  the  plaintiff  coald  not  get  them— 

fcl^V  Ihiy  hm  entered  into  an  arrangement  that 

I  cfft«  building  are  to  hare  the  machinery  so 

llytheii  as  machinery  given  by  the  company  to 

^fkBjimiHt  vonld  have  a  right  of  action.    Bat 

~~  be  iBother  action,  and  not  such  an  action  as 

i  ii  bronght  npon  the  policy  for  their  not 

(ha  plsiotifi  in  money  or  restoring  the  things 

In  this  action  I  think  that  the  plaintiff  is 

id  ihatfhtn  is  a  good  defence.    What  might 

leealt  of  another  action   I  do  not  say.    The 

( therefore,  having  sncceeded,  the  appeal  must 

XlJ.— There  were  two  points  in   this  case. 

» ft  was  MUd  that  when  the  plaintifP  entered  into  the 

f  be  knew  that  in  a  very  short  time  he  woald  be 

A  cot  i^oDi  the  place  in  which  the  goods  insured 

iMAOatthat  wonld  vitiate  the  policy.     Secondly, 

eoile&ded  that,   if    the    company    elected    to 

I  tts  goods,  they  were  only  required  to  do  so  in 

vhere   the    goods    were  when    they    were 

That  ii  wrong.     Of  coarse  this  clause  applies, 

f (Btf  t»  flifaigs  removable  by  a  tenant,  but  to  every- 

1  fliere  is  no  reason  why,  where  a  person  who 

*  iDBsred,  and  the  company  elect  to  reinstate  or 
Che  goods  instead  of  paying  in  money,  they 

^  do  10  in  a  place  where  the  insurer  is  willing 
the  goods.  But  we  have  to  deal  with  this 
r  the  plaintiit.  After  the  fire,  when  the 
fdecftedto  replace  and  reinstate  the  property, 
Wnttft  hU,  **No;  the  bailding  has  been  burnt 
ySad  joahittlost  your  option  ;  yon  must  pay  me 
lovo."  lam  of  opinion  that  the! plaintiff  was 
The  OQBtract  gave  a  right  to  the  company, 
of  psjhig,  to  elect  to  reinstate  or  replace  the 
r  dami^  or  destroyed.  The  word  "  replace  " 
to  property  destroyed,  and  "reinstate"  to 
laaaged.  The  mere  fact  that  the  building 
k  down,  or  that  the  insurer's  term  had  come  to 
Ittdp-eoald  not  affect  that  right  of  the  company.  In 
rcsUm,  therefore,  the  plaintiff  was  wrong  in  con- 
"  J  that  the  money  was  to  be  paid  him,  and,  as  the 
I  was  brought  for  that,  he  has  failed;  but  J  agree 
tit  Bay  be  that  the  company  is  liable  to  him  in 
Taction. 


s,  Ii.J. — I    am    of    the    same    opinion.      The 

r  has  not  altogether  conceived  a  true  view  of  the 

m  and  the  rights  of  the  parties.     Tho  action  is 

i  a  policy  of  insurance,  and  the  plaintiff  can  only 

E  to  the  extent  to  which  his  insurable  interest  was 

I  Vj  flro>    It  appears  that  he  insured  an  engine 

Bam  machinery  in  a  particular  building.    The 

_>ef  ^liey  issued  by  the  company  is  framed  in 

I  |Mni  tanns,  so  as  to  enable  those  insuring  to  insure 

An  ths  hdlding  or  the  moveable  chattels.    In  con- 

tfae  proviaiona  of   the  covenant,  it    must  be 

'  1  that  it  may  be  wanted  to  apply  to  injury  to 

^.ai  well  as  to  chattels.    The  first  condition  in 

^  P^  ii  that  the  company  is  to  be  liable  to  make 

^^  ia«i|i  to  the  inaured  by    fire.      The  seventh 

fH^^^St^wm  one  introduced  for  the  benefit  of  the 

^''■P^V*  aid  givea  the  company  an  option  to  reinstate 

^  K^lwipnparty  damaged  or  destroyed,  instead  of 

JMyi^  1k$  amoont  of    tiie  damage    or  loss.    Those 

vndiifcavthat  that  covenant  is  for  the  benefit  of  the 

Ui  to  prevent  them    having   to  pay  the  full 


measure  of  indemnity.  As  to  the  meaning  of  the  words, 
it  is  clear  from  their  collocation  that  "  reinstate  "  is  used 
with  reference  to  property  damaged,  and  "  replace  '*  with 
reference  to  property  destroyed.  In  construing  the 
word  "  reinstate,"  we  have  not  only  to  remember  that  it 
is  applied  to  property  damaged,  but  that  it  is  a  general 
word  which  may  be  used  in  reference  to  buildings  or 
chattels.  In  this  instance,  we  have  to  deal  with  things 
in  the  nature  of  chattels  which  have  been  damaged. 
What  is  the  meaning  of  reinstating  chattels  P  It  seems 
to  me  that,  if  chattels  are  damaged,  the  property  in 
them  remains  In  the  person  who  owned  them  before  the 
fire,  and  the  condition  means  that,  that  being  so,  the 
company  is  entitled,  instead  of  paying  the  full  sum  of 
the  damage,  to  go  and  make  the  chattels  as  good  as  they 
were  before.  In  dealing  with  property  in  the  nature  of 
chattels,  to  reinstate  means  to  put  the  things  back  in 
the  place  in  which  they  were  before,  putting  them,  not 
in  aitu,  but  in  $iatu.  Therefore,  as  regards  the  things 
in  question,  the  company  were  only  bound  to  make  them 
as  good  as  they  were  before. 

That  being  so,  the  plaintiff  was  turned  out  of  the 
premises  between  the  time  of  the  fire  and  the  time  when 
the  defendants  repaired  these  goods.  The  building  had 
been  burnt  or  damaged,  and,  therefore,  it  was  impossible 
to  reinstate  the  things  until  something  had  been  done  to 
the  building.  Before  the  time  arrived  when  something 
could  be  dona  to  the  building,  the  mortgageea  had 
entered  into  possession  of  the  building.  In  these  circum- 
stances, the  plaintiff  stood  upon  his  strict  rights,  and 
ai  d  that  what  had  happened  had  made  it  impossible  for 
him  to  have  the  goods  reinstated,  and,  therefore,  that 
he  was  entitled  to  be  paid  in  money.  His  mistake  was 
in  supposing  that  what  had  happened  had  made  it 
impos6ible  for  the  company  to  perform  the  alternative 
condition.  It  was  possible  for  them  to  repair  the  goods, 
for  they  were  the  plaintiff's  property,  although  no 
longer  upon  ground  which  was  hie  own.  It  waa 
argued  for  the  company  that  tho  company  would  be 
discharged  from  either  alternative  if  what  had 
happened  made  it  impossible  for  them  to  reinstate  the 
property,  and  then  that  they  would  be  off  their  bargain 
altogether,  and  not  compelled  to  pay  or  repair.  That  is 
a  monstrous  contention.  The  law  is  clear  that,  if  one  of 
two  thioge  which  have  been  contracted  for  in  the 
altematire  subsequently  becomes  impossible,  it  is  a 
question  of  construction  whether  the  person  must 
perform  the  alternative  or  ^e  discharged  altogether. 
Looking  at  this  document,  it  was  undoubtedly  the  in- 
tention of  the  parties  that,  if  the  altematire  became 
impossible,  the  company  should  not  be  discharged 
altogether.  The  company  have  reinstated  the  things 
damaged,  and  hare,  therefore,  done  what  they  were 
bound  to  do.  It  may,  and  very  possibly  will,  be  found 
to  be  the  case  that  they  have  also  done  something  which 
they  had  no  right  to  do,  for  they  may  hare  so  dealt 
with  these  thing?,  the  property  in  which  has  remained 
in  the  plaintiff,  as  to  give  him  a  claim.  If  they  hare 
done  nothing  wrong  to  his  property,  and  have  not  placed 
it  in  a  place  where  they  had  no  right  to  place  it,  they 
are  entitled  to  say  that  they  have  done  all  that  they  are 
bound  to  do  under  the  condition  in  question,  and  that 
the  plaintiff  cannot  insist  upon  payment  in  money. 
Therefore,  the  defendants  have  substantially  succeeded, 
and  the  judgment  must  be  afQrmed. 

Appeal  dismissed* 

Solicitors  for  the  plaintiff,  Michael  AhrahamSt  Son,  A 
Co. 

Solicitors  for  the  defendants,  HoUams,  Son,  dt 
Coward, 
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High  Goubt. 


Ik  bb  Millbb's  Dalb,  &c.,  Oo« 


BimOamt, 


mHii  Court  of  3wntt. 


Chan.  Div. 
V.O.B. 


Dec.  11. 


In  re  Milleb's  Dale,  &c.,  Co.  (a,) 

Company — Winding  up — Contribtttory — Void  aharea-^ 
Eitopptl^Companiee  Act,  1862  (25  db  26  Vict,  c  89), 
68.  23,  51. 

In  1879  a  company  issued  new  shares  of  which  the 
applicant  took  ten.  He  wai,  and  continued  to  act  as,  a 
director  of  the  company  untii  the  winding  up,  and  his 
name  was  on  the  register  in  resptct  of  the  ten  shares 
during  the  whole  of  that  time.  He  now  applied  to  have 
his  name  taken  off  the  list  of  contributorifs  on  the  ground 
that  he  never  took  the  shares,  and  that  the  shares  them- 
selves  were  void,  inasmuch  as  the  statutory  inttrval  of 
fourteen  days  had  not  elapsed  between  the  meeting  at 
which  the  resolution  for  issuing  the  shares  was  passed 
and  that  at  which  it  was  confirmed. 

Held,  that  A<  had  knowingly  allowed  his  name  to 
remain  on  the  registety  and,  whttlier  the  shares  were 
originally  void  or  not,  could  not  have  it  removed  now 
that  the  rights  of  the  creditors  had  intervened. 

Adjoamed  summons. 

This  was  an  application  to  remove  the  name  of 
Gkorge  Ormerod  from  the  list  of  contributories  of  the 
Millet's  Dale  and  Ashwood  Dale  Lime  Oo.  (Baxton), 
Limited,  on  which  he  had  been  placed  by  the  liquidator 
in  respect  of  ten  shares. 

The  applicant  had  been  a  director  of  the  company 
aince  1873. 

On  the  3rd  of  January,  1879,  resolutions  were  passed 
at  a  general  meeting  of  the  company  to  increase  the 
capital  from  £10,000  to  £30,000  by  the  issue  of  200  new 
shares  of  £100  each. 

On  the  17th  of  January,  1879,  another  meeting  was 
held,  and  the  resolutions  were  confirmed. 

Ormerod  took  up  ten  of  the  new  shares  and  paid  £105 
on  them.  In  his  evidence  he  stated  that  he  did  this 
on  certain  conditions,  which  were  not  complied  with, 
and  he  thereupon  withdrew  his  application  for  the  ten 
shares,  and  that  he  never  received  any  notices  of  calls  on 
them,  but  his  evidence  was  contradicted  on  these  points. 
He  also  alleged  that  the  £105  was  not  returned  to  him, 
being,  as  he  thought,  kept  against  calls  on  other  shares, 
and  that  he  never  paid  any  of  the  calls  made  on  the  tnn 
new  shares.  His  name  was  on  the  register  in  respect  of 
the  ten  new  shares  ever  since  1879,  and  he  was  fre- 
quently present  as  director  at  meetings  at  which  the 
register  was  referred  to. 

The  company  was  now  being  wound  up  voluntarily 
under  the  supervision  of  the  court. 

Marten,  Q.C.,  and  T.  Hall,  for  the  summons. — The 
new  shares,  of  which  Ormerod  is  said  to  hold  ten,  were 
never  created  at  all,  as  the  proper  interval  had  not 
elapsed  between  the  meetings:  Companies  Act,  1862, 
s.  51 ;  In  re  Railway  Sleepers'  Supply  Co.,  33  W.  R. 
595,  29  Ch.  D.  204;  so  he  cannot  be  put  on  the  list  in 
respect  of  them :  In  re  London  and  Northern  Insur- 
ance Corporation,  Stace  and  Worth's  case,  17  W.  R. 
751,  L.  R.  4  Cb.  683.  He  is  not  estopped  from  deny- 
ing bis  liability :  Bank  of  Hindustan  v.  Alison,  19 
W.  B.  605,  L.  B.  6  C.  P.  54,  222.  Besides  that,  on 
the  merits,  he  never  agreed  to  take  the  sharef,  or  knew 
that  he  was  on  the  register. 

Millar,  Q.C.,  and  Farwell,  for  the  oflicial  liquidator. 
— On  the  evidence  it  is  clear  that  the  applicant,  who 
was  himself  a  director,  did  take  the  shares,  and    knew 

a.)  Reported  by  H.  C.  Ropbb,  Esq.,  Barrister-at-Law* 


perfectly  well  that  he  was  on  the  register.  The  «) 
point  in  his  favour  is  the  irregularity  in  issuing  the  ihSNl 
but  now  that  the  rights  of  the  creditors  have  i&terfBH 
by  the  liquidation,  he  is  estopped  from  denying  til 
the  shares  were  valid,  and  that  he  held  them :  DMM 
of  the  Central  Railway  Co.  of  Venezuela  v.  Risek, 
W.  R.  821,  L.  R.  2  H.  L.  99 ;  Oakes  v.  Turqwui, 
W.  R.  1201,  L.  R.  2  H.  L.  325;  Richmond's  e 
4  K.  &  J.  305 ;  Challis's  case,  19  W.  B.  453,  L 
6  Ch.  266 ;  fare's  case,  17  W.  R.  628,  L.R.  4  Ch. 
CamphtlVs  ca«<;2:«  W.  R,  113,  L.  R.  9  Oh.  1; 
crofts  case,  29  L.  T.  N.  8.  324,  21  W.  R.  Dig. 
Brown  v.  Black,  21  W.  R.  457,  L.  R.  15  Eq.  363. 

Marten,    Q.G.,    in  reply. — ^None  of  the  < 
touches  this  point,  that,  in  the  tirst  instance,  nod 
were  properly  created.     Here  the  so-called  new  1 
were  not  merely  voidable,  but  were  absolutely  Toiiij 
incapable  of  subsequent  adoption. 

Bacon,  V.O. — This  is  a  very  peculiar 
the  strangest  I  have  ever  known,  and  of  the 
things  connected  with '  it,  not  the  least  stray 
manner  in  which  it  has  been  argued.  Mi^ 
opens  his  case  with  a  proposition  whioh,  if 
disposes  of  the  whole  matter.  He  refers 
51st  'section  of  the  Companies  Act,  1862,  sol 
from  that  that  there  must  be  an  interral  ef' 
less  than  fourteen  days  between  the 
at  which  a  special  resolution  for  the 
capital  is  passed  and  the  meeting  at  which  that 
tion  is  confirmed.  Here  the  interval  has  not 
sufficient.  The  meetings  were  held  on  the  3rd  sdIJ 
17th  of  January,  and  that  is  not  enough.  The  ist^ 
should  have  been  one  of  fourteen  clear  dayi,  ezdi 
of  the  days  of  meeting ;  and,  on  the  si  ' 
of  Chitty,  J.,  the  defect  is  fatal:  In  re 
Sleepers  Supply  Co.  If  the  dispute  wei 
between  the  company  and  its  shareholders  and 
undoubtedly  that  would  be  so,  but  it  is  not  the 
have  to  deal  with :  that  does  not  apply  when  m 
creditors  of  the  company  are  concerned.  If  I  «v*  "^ 
hold,  as  Mr.  Marten  suggest?,  that  the  resolatiooiM 
absolutely  void,  as  not  being  authorized  by  the^j 
Parliament,  and  therefore  that  no  fresh  capital  d"j*j^ 
was  raised,  that  might  give  rise  to  some  other 
tions  with  which  I  am  not  now  troubled.  Bat  tti 
capital  was  de  facto  raised.  Kot  only  were  the 
shares  de  facto  issued,  but  the  money  waa  sd 
raised.     Have  the  creditors  nothing  to  do  with  thiiF 

The  cases  referred  to  point  out  this  plain  princir 
that  there   may  be  equities  between  ebarebolden 
the  company  entitling  them  to  be  remofed  frou  thai 
of  contributories,  but  that  is  no  answer  to  the  ^ 
rights  of  the  creditors  who  have  trusted  them  both, 
it  were  held  otherwise,  what  a  door  would  be  openel 
fraud  of  every  kind !    Suppose  a  number  of  ticin^ 
leave  men  combined  to  defraud  the  public  by  dsfelofi 
a  comnany,  and  then  passing  a  resolution  to  ^"*'** 
capitoi.    They    might    leave    out  a  day  on  po^ 
between  the  two  meetings,  so  that  nothing  done  bytti 
at  the  meetings  should  be  lawful;  then  they  night w 
the  capital,  get  subscriptions  from  the  '*'^"°"P*^j"f ^jS 
lie,  and  spend  the  money,  and  the  public  would  fljw^ 
their  cost  that  they  had  no  redress  against  these  dHJ 
tors.  Mr.  Marten's  argument  is  unanswerable ss fare* 
Act  of  Parliament  is  concerned,  but  It  leaves  out  twr^ 
that  there  is  a  distinction  between  the  rights  of  fM^ 
holders  inter  se  and  the 


to  the 


e  rights  which  they  owe  » 'J 
creditors  of  the  company.  Possibly  Mr.  Omierodsng^ 
have  said:— "I  find  my  name  on  the  liet  bro«^ 


and  I  want  to  have  it  taken  off."    But  cannot 


>  acted  i« 


pany  say  to  him, "  That  may  be  so ;  but  you  ^•T**2lt  of 
director  for  all  these  years,  you  have  had  the  be^^  ^^ 
the  shares,  and  you  can  have  nothing  bsck  0®^  ^^ 
rights  of  creditors  have  intervened  "P   AUW-^ 
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!  Hi0B  Oonn. 


Mo&oAN  V.  Bbibco. 


High  Oourt. 


to,  ezoept  the  eommon  law  oaaes,  recognise 

t  n  a  flam  prindpfe.     Otherwiae  the  atatate  would 

i  tliera  to  fom  a  company  and  arrange  to  become 

I  and  tlie  poblic  would  be  told  by  the  directorp, 

Ve  an  a  act  af  ioaiea  ;  we  meant  to  cheat  yon,  and 

I  have  dooeie,  and  yoa  can  recoTer  nothing  from  any 

}  nsbaeaMof  tiiia  atatatory  defect"    Mr.  Ormerod 

ladiMftoralltheMyearsy  and  now  he  aaya  that  he 

iMliiavhewason  the  regiater  ;  but  I  cannot  hear 

r  tttL  T  think  that  the  order  which  waa  made 

irAtctef  dak  waa  perfectly  right,  and  that  neither 

"  pas  n  equity  has  Mr.  Ormerod  a  right  to  have 

I  flBe  nooTcd  from   the  liat ;  and  that  even  aa 

I  Im  and  the  company  he  la  a  ahareholder.    If 

r  k  be  idlered  at  all  it  muat  be  on  equitable 

'^aad  aa  between  him  and  the  creditora  he  haa 

r  of  a  ehim  to  be  relieved.     When  I  am  told 

itooktbaae  ahares  on  a  condition  which  waa  not 

vitb,  the   thing  becomea    almoat  ludioroua. 

Eiftector,  aaya  that  be  made  oonditiona  about  pay- 

^«f  ealla ;  but  he  could  not  atipulate  for  hia  own 

"fc  that  he  should  only  pay  by  certain  inatalmenta. 

Dt  ia  centxadicted  even  ao  far ;  and  I  do  not 

^it  worth  while  to  aay  which  of  the  two  atatementa 

,fcrtheprindple8  are  ao  clear  aa  to  be  beyond 

I  think  the  creditors  are  entitled  to  haye  the 

itfiUs  gentleman  placed  on  the  list,  beoauae  I 

lUdfhat  it  waa  placed  there  and  retained  there 

kUitaovledge,  in  apite  of  what  he  now  aaya.    The 

\  therefore  be  diamiaaed,  with  ooata. 

,  Crowders  A  Vizard,  for  Simpson,  Hockin, 
iKaacheater;  PritcAard,  Engkfieldy  A  Oo. 


IHJQJB.   \  Bee.  18. 

ItoBaAK  V.  Baisco.  (a.) 
.  ^M  per/ormanee — Vendor  and  purchaser 
1^  ♦T^"^'^  pfatttf/" — Specific  performance  ordered — 
^^f9^  ^/ jHtrchaser  to  compltte^Form  of  order, 

^^^0/  order  where  a  purchaser,  against  whom  the 
■■■fiB  ordff/of  specific  performance  of  an  agreement 
f^fitMd  property  has  been  made,  neglects  to  tender 
t  and  endeavours  to  avoid  completion, 

n  for  the  order  should  be  made  on  further 

t  not  on  motion, 

h™*to«niiideration  and  motion, 
rob  «aa  an  applleacion  by  a  Tender,  the  auoceaaful 
{ ia  a  tpedftc  performance  action,  with  the  object 
■  ch&idog  completion  of  the  purchase  by  a  refractory 

[Ottth«4Ui  of  February,  1885.  an  order  waa  made  by 
^Ties-ChanoeDor  directing  apeciflc  performance  of  an 
■"•■ent  of  the  83rd  of  January,  1884,  for  the  aale  by 
*P>hitiS  to  the  defendant  of  certain  property  ;  in- 
■^  whether  a  good  title  could  be  made,  and,  if  ao, 
^^wuflnt  shown;  if  a  good  title  were  made,  the 
'^topayintereet  at  five  percent,  on  £2,902  10s., 
K.^.— '^  o'  the  purchase-money,  from  the  25th  o( 
r*?*?^^!  when  the  purchaae  ought  to  have  been 
ySy;  sn  account  of  rente  and  profits  received  by 
T^"^«iDee  that  date ;  hia  coata  to  be  taxed  ;  the 
Jr*'**  pwflta  to  be  deducted  from  the  purchaae- 
Jp^twawt,  and  coata ;  and,  upon  hia  executing,  at 
^'•■^••ae,  a  proper  conyeyanoe  to  the  defendant, 
i^'*^^^myance  to  be  prepared  at  the  expeaae  o( 
iiJk^^L^'  ****  delivering  to  the  defendant  all 
nl!!hfKi^  vrittoga,  &C.,  the  defendant  to  pay  to  the 
P'^UOie  balance  which  should  be  certified  to  remain 

(^)  Vted  bj  H.  0.  BoPBB,  Esq..  BMrriater-at-Law. 


due  to  him  after  auoh  deduction,  aa  aforeaaid.  Farther 
conaidexation  adjourned  and  liberty  to  apply  (Seton  on 
Deoreea,  4th  ed.,  pp.  1297,  1303). 

On  the  21st  of  July,  1885,  the  chief  clerk  certified 
that  a  good  title  waa  ahoarn  on  the  i3th  of  February, 

1884,  and  that  £3,300  4a.  4d.  waa  due  by  the  defendant 
to  the  plaintiff  in  reapcot  of  purchase-money,  Intereat  to 
the  15th  of  August,  1885,  and  costs. 

On  the  24th  of  July,  1885,  the  plaintiff  gave  notice 
to  the  defendant  requiring  him  to  tender  a  conveyance 
and  pay  the  purchase-money  on  or  before  the  3rd  of 
August,  1885.  The  defendant  did  not  comply  with  this 
notice. 

On  the  10th  of  Auguat,  1885,  the  Yioe-Ohancellor  dia- 
mlaaed,  with  coats,  a  summons  by  the  defendant  to  Tary 
he  chief  clerk's  certificate  by  declaring  that  a  good  title 
had  not  been  shown.  At  the  same  time  the  plaintiff 
moved  for  an  order  on  the  defendant  to  complete  the 
contract  by  the  15th  of  Auguat,  1885,  and  tender  a  con- 
veyance four  daya  at  leaat  before  that  date,  and,  upon 
delivery  of  the  title-deeds,  to  pay  the  £3,300  48.  4d. ; 
but  his  lordship  held  that  the  application  was  not  made 
at  the  proper  time,  and  ordered  the  motion  to  stand  over 
till  the  further  consideration. 

It  appeared  that  the  defendant  had  made  other 
attempts  to  delay  completion. 

The  furthur  conaideration  and  motion  now  came  on 
together. 

Marten^  Q»0,p  and  Alan  Stewart,  for  the  plaintiff, 
now  applied  for  an  order  in  the  form  given  below,  which 
had  been  aettlad  by  Mr.  Stewart  in  consultation  with  the 
learned  registrar. 

Herbert  Fobs,  for  the  defendant. — ^Thia  is  quite  a  new 
form  of  order,  and  ought  not  to  be  made  on  further  con- 
aideration. If  your  lordship  thinks  otherwise,  then  th  e 
motion  must  have  been  unnecessary  and  mere  surplua- 
agC)  and  it  should  be  dismissed,  with  costs. 

Baook,  Y.C— Mr.  Foss  says  that  this  order  ia  a 
novelty,  but  he  suggests  no  alteration,  and  I  think  it  is 
a  Tery  good  form  of  order.  I  recollect  the  case  and  the 
applications  in  August,  not,  perhaps,  in  all  their  details 
but  sufficiently  to  know  that  the  defendant  has,  by  un- 
fair dealings  and  frivolous  applications  on  his  part, 
baffled  the  vendor  in  his  efforts  to  complete  the  contract. 
I  waa  far  from  thinking  the  motion  surplusage  or  un- 
necessary. It  was  necessary  to  bring  to  book  this 
refractory  purchaser,  and  I  ordered  it  to  stand  over  till 
the  further  consideration.  Many  attempts  have  been 
made  by  the  defendant  to  get  rid  of  his  purchase,  but 
all  his  efforts  have  failed.  The  costs,  including  the  costs 
of  the  motion  muet,  according  to  justice  and  the  strict 
procedure  of  the  court,  be  paid  by  the  defendant.  The 
order  will  be  according  to  the  minutes. 

The  minutes  were  as  follows : — 

Let  the  plaintiff  be  at  liberty  to  prepare  and  execute 
a  conveyance  to  the  defendant  (as  an  escrow  to  be 
delivered  to  the  defendant  on  payment  of  the  purchase- 
money  within  the  time  limited)  of  the  premises  com- 
prised in  the  contract  in  the  pleadings  mentioned,  such 
conveyance  to  be  settled  by  the  judge ;  and  let  the 
defendant  pay  to  the  plaintiff,  at  a  time  and  place  to  be 
appointed  by  the  judge  when  the  said  conveyance  shall 
be  so  approved  as  aforesaid,  the  sum  of  £3,300  4s.  4d.  . 
appearing  by  the  chief  clerk's  certificate,  and  interest,  in 
this  action  filed  the  21st  day  of  July,  1885,  to  be  the 
total  amount  payable  by  the  defendant  to  the  plaintiff 
in  respect  of  the  balance  of  the  said  purchase-money, 
with  interest  and  costs  up  to  the  15th  day  of  August, 

1885,  together  with  further  interest  at  the  rate  of  £5 
per  cent,  on  the  sum  of  £2,902  10s.  from  the  said  15th 
day  of  August,  1883,  to  the  day  so  to  be  appointed  aa 
aforesaid  (lees  income  tax),  the  amount  to  be  verified  by 
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affidavit,  and  thereupon  let  the  plaintiff  deliver  to  the 
defendant  the  aaid  conreyance  of  the  said  premisea  duly 
executed  by  him,  together  with  all  deeda  and  writings  in 
hia  cuatodj  or  power  relating  to  the  aaid  premiaea. 

Tax  the  plaintifE'a  coata  of  all  proceedioga  in  thia 
action  aubaequent  to  the  date  of  the  laat  taxation,  in- 
cluding the  coata  of  the  motion  of>  l^e  1 0th  of  Augnat, 
1885,  and  let  auoh  coata,  when  taxed,  be  paid  by  the 
defendant  to  the  plaintiff. 

Liberty  to  apply. 

Bolicitora,  Talbot  A  Quayle,  for  Talbot  Jb  Wood, 
Newtown ;  B.  A.  BiaU. 


Chan.  DIt.  i 
Kay,  J.    I 


Deo.  17. 


GlEBM  MtLLDTG   Co.   V.    BoBDfSOK.    (a.) 

Pradico-^Pateni^Allegation  of  infringemeni — InmC' 
tion  of  machinery — Delivery  of  tampUa — BigM  of 
.defendantB  to  inaptetion. 

In  an  qdton  by  oiaigneea  of  a  patent  for  aUeged 
infringement  of  their  patent  an  order  had  been  obtained 
by  the  plaintiffe  giving  them  liberty  to  inepeet  the 
proeeaa  of  the  defendants.  On  an  application  by  the 
d^endants  for  a  eimilar  order^  the  court  granted  the 
application^  on  the  ground  that  both  the  court  and  the 
defendantB  would  be  at  a  dieadvantage  at  the  hearing  of 
the  och'on  if  the  latter  were  not  able  to  describe  the 
actual  proceee  carried  on  by  the  plaintiffs  under  their 
patent. 

Motion* 

In  thia  case  the  plaintiffs,  who  were  a  limited  company 
carrying  on  buaineaa  under  the  style  of  "  The  Qerm 
Milling  Oompany,  Limited,"  were  the  assignees  of  a 
patent  for  **  Improvement  in  the  manufacture  of  meal 
and  flour  from  wheat,  maize,  and  other  grain,  and  in 
obtaining  a  valuable  product  during  the  said  manu- 
facture.*' 

The  action  was  brought  by  the  plaintiffs  to  restrain 
the  defendants,  during  the  term  of  the  letters  patent  or 
any  extension  thereof,  from  infringing  the  aame. 

There  did  not  appear  to  be  any  novelty  in  the 
machinery  used  by  the  plaintiffs ;  but  their  claim  was  in 
respect  of  a  new  result  produced  by  ordinary  machinery. 

The  defendants,  by  their  statement  of  defence,  denied 
the  infringement,  and  also  the  validity  of  the  patent ; 
but  the  question  of  ntflity  was  not  pnt  in  issue. 

The  plaintiffs  had  obtained  an  order  giving  them 
liberty  to  inspect  the  process  of  the  defendants ;  and 
in  pursuance  of  that  order  they  had  inspected  the 
defendants*  mills,  and  had  taken  ninety-three  samples  of 
the  product. 

'Ae  defendants  now  applied  that  an  order  should  be 
made  giving  them  the  like  liberty  to  inspect  the  pro- 
cess of  the  plaintiffs. 

Sir  B.  E,  Webster f  A,G.f  and  Carpmadt  for  the 
defendants,  in  support  of  the  motion,  relied  on  Drnven^ 
port  ▼.  Jepson,  1  K.  R.  307, 11  W.  B.  Ch.  Dig.  68. 

Aston,  Q,C.,  and  Chadwyck  Healey,  for  the  plaintiffs. 
— There  is  no  authority  for  the  application.  [Eat,  J., 
referred  to  Bussell  v.  Cowley,  1  Webs.  Pat.  Cas.  457, 
1  Or.  M.  ft  R.  864.]  The  present  case  differs  from  the 
two  cases  cited,  in  that  the  patent  is  not  for  machinery, 
but  for  a  method  in  which  ordinary  machinery  may  be 
used,  and  that  the  defendants  can  ascertain  from  the 
specification.  If  they  are  unable  to  do  so  the  patent  is 
bad. 


(a.)  Reported  by  W.  Ivxmbt  Cook,  Raq.,  Barrister-at-* 
Law. 


Eat,  J.^-This  case  comes  before  the  court  in  a 
curious  manner.    The  plaintiff,  being  patentaea, 
brought    an    action  against    the    defendanta  for 
infringement  of  their  patent.    The  patent  la  a 
for  a  proeeaa  of  treating  grain  so  as  in  the 
grinding  or  breaking  it  up  to  separate  th«  germ 
the  meal  or  flour  produced  by  the  rest  of  the 
to  make  that  germ  into  a  separate  meal  or  floor 
own.    I  am  told  that  in  the  machinery  nsed  thers 
novelty  whatever ;  but  that  this  ia   aaid  to  he  a 
process,  producing,  as  I  understand,  a   new 
it  may  be  one  of  the  daims.    The  seoond  daim 
wide  enough  to  daim  a  portion,  at  leaat,  of  that 
so  far  as  relates  to  the  separatioii  oC  the 
words  being  these,  "  treating  cradced  or  broken 
as  to  separate  the  germs  thereof  and  obtain  sock 
as  a  valuable  product."     I  confess  It  aeems  to  na 
like  a  claim  to  a  process  than  for  a  product, 
may  indnde  both.    I  do  not  wish  to  ^ve  any 
all  upon  that  point  now. 

It  seems  that  when  the  application  to 
the  process  of  the  defendanta  was  made  thsi 
ants  did  not  apply  for  leave  to  inspect  thi 
tiiZs'  process,  and  it  was  not  until  they  f< 
ninety- three  samples  had  been  taken  that  they 
alarmed,  and  thought  they  might  possibly  be  at 
advantage  at  the  trial  of  the  action  if  they  v 
allowed  to  have  any  inspection  of  the  plaintifli'^ 
cess.  Accordingly  they  now  move  that  they 
have  inspection  of  the  plaintiffs'  process.  I 
when  I  have  to  consider  that  queation,  that  I  tiksj 
point  of  view  of  the  court  rather  than  that  of 
parties,  and  I  aak  myself,  Will  the  court  be  at  a 
advantage  at  the  trial  of  the  action  if  it  has  given  to 
side  liberty  to  make  this  inspection  and  has  not  "* 
the  same  liberty  to  the  other  P  I  will  not  ssy 
about  it  now,  because  I  desire  not  to  say  a  wcrd 
may  antidpate  what  decidon  the  oonrt  may 
hereafter  upon  the  questions  which  are  raised 
in  this  action.  Bat  looking  at  the  nature  of  thu  ptt< 
and  to  the  questions  which  are  obviously  at  ii 
between  the  parties,  it  seems  to  me  that  the  ooait  i 
probably  will  be  under  some  disadvantage  if  it  doeii 
have  very  complete  evidence  as  to  the  proeeaa  whkkfl 
plaintifEa  actually  carry  on  under  this  patent,  of^ 
they  have  asserted  the  validity.  And  also,  and  fltf 
upon  the  question  whether,  in  point  of  fact,  wM 
defendants  are  doing  is  or  is  not  an  infringement  of^ 
patent,  it  seems  to  me  important  that  evidence  8hoa]|i 
given  of  the  mode  in  which  the  patent  is  worked  sadj 
mode  in  which  the  product  is  produced  by  the  plaisn 

Then  a  very  odd  drcum  stance  arises.  The  pl^O" 
when  this  motion  was  flrst  made,  asked  for  tios^ 
answer  the  affidavits,  and  the  motion  stood  over  that 
plaintiffs  might  have  time  to  do  so.  They  hsva  b 
npon  full  consideration,  declined  to  answer  any  of  ti 
ai&davits.  Then  I  have  no  suggestion  that  theie  is  < 
trade  secret  or  any  reason  whatever  in  this  <^  "7 
fusing  inspection.  The  only  suggestion  made  is  thst 
defendanta  can  tell  suffldently  weU  what  the  pW«^ 
process  is  from  the  description  in  the  spaemo^ 
or  if  they  cannot  the  patent  is  bad,  and,  thereioie,^ 
inspection  is  not  material.  But  I  do  not  agise  ^^ 
It  may  .matter,  and  nutter  very  materially,  wn<n 
come  to  have  the  evidence  on  which  the  plaintiff* 
rely  for  infringement.  It  may  veiy  ""■'•^^L'^IJas 
defendants  in  contesting  that  question  of  iufnag^v^ 


that  they  should  be  by  inspection  prepared  to  <!' 
particularly  the  process  which  is  carried  on  »»«« 
patent  of  the  plaintiffs.    Another  veiyoaPO°'J'^ 
this.   It  is  suggested  that  the  plaintiffs  are  not  w«^ 
this  patent  themsdves;   but  on  that  point  i  d*^  "^ 
distinct  evidence.  inj«ntoi 

The  only  evidence  I  have  iathU.    It  »**»••?!*• 
Mr.  BobinMn,  who  ia  one  at  the  defendsntt- 
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im  Aluuted  «>mpany»  and  I  am  not  aware 
rhvte  anymiOi;  bat  they  and  the  patentee, 
&r,  bate  giutid  lioenoes  to  others,  some  of 
immkia^ieooidtng  to  what  Mr.  Mair  alleges 
kUtU^eDtioe,aiidthe  plaintiffd  ooald,  I  have  no 
» wtihostdiflBalty,  arrange  for  saoh  an  inspectio  n 
Bttft^dadred  to  do  so.  That  being  de- 
^kftmmnreied>  it  seems  to  me  I  most  take  it, 
HMiMbfe  me,  as  admitted,  that  they  have 
ietgnqg  to  the  defendants  inspection  of  this 
r  Si  worked  by  themseWes,  or  if  thej  do 
K  it  at  sU  themselves,  then  as  worked  by 
^  vbo,  at  their  snggestion,  ooold  allow  the 
^km^9cL  If  they  have  that  means,  I  think 
itoiUov  inspection  in  the  nsnal  way  by  the 
im  that  sdentiflo  witneeses  (following  the 
■J^  of  tbair  machinery  at  work,  either  as 
rttmiaelves,if  they  do  habitually  work  it,  if 
Bj  Bill,  or,  if  they  haTe  not^  then  as  worked 
^ef  tteir  lieenmes,  if  there  be  any  lioensee  to 
'  I  hupaetaoo.  It  may  tnm  oat,  for  anything 
t  then  is  no  licensee  who  wiU  allow  it,  bat, 
i  onoontradioted,  I  must  assnme  there  is 
I  wiU  sUow  it,  and,  therefore,  I  think  it 
the  nsnal  order  for  inspection,  with 
ililsasaiples  in  the  same  way  as  the  plaintiffs 
»M  tUng  wiU  be  to  give  to  the  defendanto  a 
^       ~  r  to  that  which  the  plaintiffs  obtained. 

I  fir  the  plaintilb,  C.  A  8.  BarriBon  A  Co. 

for  the  defendants,  Wttwr^  BrUtowi^   A 


*^\  Not.  M;  Dec  4,  12. 

i$  re  HoiisoK. 

WkBSTKB  v.   B1CXABD0.    (<!.} 

Wonm'9  Froperiy  Ad,  1682  (45  A  46  Vid,  c. 
,  A  S—RtHniimary  interni^ Accruer  of  title, 

5  ef  ike  Married   WomenU  Property  Ad* 
I  not  to  apply  to  property  to  which  a  married 
I  isoi,  at  the  commencement  of  the  Act,  entitled  in 
t  and  which  had  fallen  into  poBseision  Bince  the 


Traits,   33    W.    R.  834,  and  In  re 
.  Parfltt,  33  W.  B,  n2/foUowed. 
9.  OoUinr,  83  W.  B.  41,  27  Ch.  D.  604,  not 

*  a  settlement,  dated  in  1835,  certain  moneys 
^  npon  trost  for  Mr.  and  Mrs.  Hobson  daring 
lives,  and,  after  the  decease  of  the  sorvivor, 
for  their  children  or  child  who,  being  a  son 
I  sbmild  attain  twenty.one,  or,  being  a  daughter  or 
)  ihoald  attain  that  age  or  marry,  and  if  there 
i  be  bat  one  saoh  child,  the  whole  to  be  in  trnst 
tsnechikL 

I VM  only  one  child  of  the  marriage,  a  daughter, 
y  h  1869  manied  Mr.   Biokards.     No  settlement 
epon  the  marriage.    In  1880  Mr.  and  Mrs. 
\  ssicated  a  separation  deed,  which  contained 
affecting  the  fnnds  subject  to  the  trusts  of 
of  1835  beyond  a  proviso  that,  in  case 
I  ihoald  at  any  time  daring  her  life  acquire 
•  iidspendently  of  Mr.  Biekards,  the  sum  for 
bifag  payable  by  Mr.  Biokards  under  the 
I  thcnLbelore  contained  should  abate  by  the 
Bt  ef  sish  income,  or  in  case  such  income  should 


hy  Y.  DB  &  FdwKB,  Esq.,  Barrister-at- 
Law. 


be  equal  to,  or  should  exceed,  the  sum  payable  under  the 
covenant,  the  sum  should  cease  to  be  payable. 

Mrs.  Hobson  died  on  the  4th  of  October,  1884,  Mr. 
Hobson  having  died  some  years  previously. 

This  summons  was  taken  out  to  determine  the  ques- 
tion whether  Mrv.  Biokards  was,  by  virtae  of  section  6 
of  the  Married  Women's  Property  Act,  1882,  entitled  to 
the  trust  funds  as  her  separate  property,  or  whether  Mr. 
Biekards  was  entitled  to  receive  the  said  funds  in  her 
right. 

Manson,  for  the  trustees  of  the  settlement. 

Bamilton,  for  Mrs.  Bickards.—The  question  turns 
npon  the  construction  of  section  6  of  the  Married 
Women's  Property  Act,  1882,  which  enacts  that  *'  every 
woman  married  before  the  commencement  of  this  Act 
shall  be  entitled  to  have,  and  to  hold,  and  to  dispose  of 
in  manner  aforesaid  as  her  separate  property,  all  real 
and  personal  property  her  title  to  whiob,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  shall  accrue  after  the  commencement  of  this 
Act,  including  any  wages,  earnings,  money,  and  property 
so  gained  or  acquired  by  her  as  aforesaid."  Accruer 
of  title  is  here  equivalent  to  "  being  entitled."  Your 
lordship  held  in  Baynton  v.  CoHins,  33  W.  B.  41,  27 
Gb.  D.  604,  that  property  to  which  a  married  woman 
was  at  the  commencement  of  the  Act  entitled  in  rever- 
sion or  remainder,  and  which,  since  the  Act  has  fallen 
into  possession,  is  within  section  5,  and  may  be  paid  to 
her  upon  her  separate  receipt.  The  decision  went  on 
the  ground  that  there  are  five  different  kinds  of  title 
enumerated  in  the  section,  and  if  any  one  of  them 
accrnes  after  the  commencement  of  the  Act,  then  sec- 
tion 5  applief .  Accruer  of  title  in  possession  must  mean 
when  the  possession  falls  in.  Baynton  v.  Collim  has  been 
followed  by  Bacon,  V.O.,  in  In  re  Dixon,  Dixon  v.  Smithy 
54  L.  J.  Ch.  964 ;  by  Kay,  J.,  in  Thompson  and  Ourzon^ 
33  W.  B.  688,  29  Oh.  D.  177 ;  and  by  Pearson,  J.,  in 
In  re  Hughes^  Trueta,  29  8.  J.  283,  W.  N.,  1885,  p.  62  ; 
but  in  a  case  of  In  re  Adamea'  TruetB,  33  W.  B.  834, 
Kay,  J.,  and  in  a  case  of  Be  Tucker ,  Emanuel  v.  Parfltt, 
33  W.  B.  932,  54  L.  J.  Oh.  874,  Pearson,  J.,  adopted  a 
different  constraotion.  As  to  the  meaning  of  the  word 
*'  accrue  "—see  In  re  Pidder'a  Sdtlement  TrusU,  L.  B. 
10  £q.  585,  19  W.  B.  Oh.  Dig.  100,  and  Hoare  v, 
ffomhy,  2  Y.  &  0.  Ob.  121. 

Macnaghten,  Q,C.,  and  P,  B,  Ahrahamt  for  the  hus- 
band.— The  words  "  whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,"  are 
inserted  for  the  purpose  of  removing  every  possible 
doubt.  The  sentence  would  make  perfectly  good  senee 
without  those  words.  They  are  put  in  to  embrace  every 
conceivable  interest  in  property.  The  title  accrued  once 
for  all  when  the  lady  became  entitled  in  reversion. 


Hamilton^  in  reply. — "  Accruer  "  of  title  means  the 
occurrence  of  the  last  event  which  gives  the  right  to  the 
property. 

Ohittt,  J. — ^The  question  is  not  merely  as  to  the 
meaning  of  the  words  "  title  shall  accrue,"  but  as  to  the 
meaning  of  thoee  words  in  connection  with  the  other 
words  in  section  5  descriptive  of  a  particular  kind  of 
title,  such  as  a  title  in  possession  or  a  title  in  reversion, 
and  the  like.  Do  the  words,  according  to  their  proper 
grammatical  import,  speak  of  one  accruer  of  title  only, 
or  of  an  accruer  of  each  of  the  particular  titles  described  P 
Are  the  words  "  whether  vested  or  contingent,"  and  the 
other  descriptive  words,  to  be  treated  as  superfluous,  or 
are  they  to  be  treated  as  words  to  which  some  operative 
meaning  is  to  be  given  ?  Ought  the  section,  when  ex- 
pounded grammatically  to  read  thus;  her  title  to 
which  in  possession — her  title  to  which' in  reversion, 
&c.^^all  aoorne  after  the  commencement  of  this  Act  P 
The  tenn«  "title  la  poesesaion"  or  '*in  levenion "  m 
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well  known,  and  are  oorreot  legal  terms.    Title  is  tbe 
sum  of  those  things   (such  as  doouments,  pedigrees, 
events,  and  the  like)  whioh  establish  the  right  claimed. 
Tt  may  be  very  simple  or  very  complicated  according  to 
eironmstances.     Bnt  where  a  title,  originally  merely  in 
roTersion,  has  become  a  title  in  possession,  those  matters 
which  haTe  to  be  prored  in  order  to  show  the  right  to 
the  possession  are  jast  as  much  part  of  the  title  in  posses- 
sion as  those  things  which  are  necessary  to  be  proved  in 
order  to  show  tbe  title  in  reversion  in  the  first  instance. 
Take,  for  instance,  the  case  of  an  nltimate  and  remote 
reversion  left  in  the  settlor  in  a  strict  settlement  of 
land ;  the  title  in  reversion  of  an  only  daughter  and  sole 
heiress  would  be  shown  by  a  few  simple  facts  saoh  as 
the  seisin  of  the  settlor,  his  dsath,  and  her  heirship,  bnt 
her  title  in  possession  might  require  proof  of  the  ex- 
haustion of  a  long  line  of  successive  life  estates  and 
estates  tail,  and  these  facts,  or  the  proof  of  the  case,  are 
just  as  much  part  of  her  title  in  possession  as  the  facts 
which  relate  to  her  heirship.     Plainly,  her  title  in  posses- 
sion "  accrues  "  only  when  all  these  things  have  occurred. 
Obviously,  section   5   is  retrospective;  the  question 
being  to  what  extent  it  is  retrospective.    Ic  relates  to 
marriages  before  the  Act.     It  materially  impairs  the 
rights  o(  the  husband,   and  increases   the  protection 
afforded  to  the  wife  and  her  powers  in  regard  to  property 
coming  to  her  after  the  commencement  of  the  Act 
Apart  from  the  Act,  the  critical  point  of  time  on  ques- 
tions relating  to  husband  and  wife,  in  regard  to  the 
property,  wss  the  time  of  falling  into  possession.    A 
few  simple  illustrations  may  be  given  of  these  proposi- 
tions.     In  regard  to  the  wife's   land  of  inheritance, 
marriage  operated  as  a  gift  to  the  husband  of  an  estate 
during  the  Joint  lives  of  the  wife's  lands  in  possession 
at  the  time  of  the  marriage,  or  afterwards  during  the 
coverture;  marriage  conferred  no  rights  on  the  husband 
in  regard  to  her  reversionary  interest  in  land,  except  of  a 
negative  character,  precluding  her  from  conveying  the  land 
by  acknowledged  deed  without  his  concurrence.    Where 
she  has  no  tiUe  of  any  sort  to  land  at  the  commencement 
of  the  Act,  and  her  title  first  accrues  after  the  commence- 
ment of  the  Act,  the  estate  which  but  for  the  Act  wovii* 
have  belonged  to  the  husband  by  virtue  of  the  marriage 
is  taken  away  from  him  where  the  wife's  title  is  to  the  pos- 
session, and  she  is  protected  in  the  separate  enjoyment  of 
such  land,  and  can  dispose  of  it  without  his  concurrence  ; 
and  when  her  title  is  merely  reversionary  she  can  also 
dispose  of  it  without  hisconcurrence.  Inlike  mann'ermar- 
riage  operated  as  a  gift  to  tbe  husband  of  all  the  wife's 
chattels  in  possession ;  where  her  title  to  chattels  in 
possession  first  accrues  after  the  Act,  his  right  to  them 
is  taken  away.    In  like  manner  marriage  operated  as  a 
oonditional  gift  to  tbe  husband  of  the  wife's  cho$e»  in 
actum,  the  condition  being  that  he  should  reduce  them 
into  possession ;  and  as  a  conditional  gift  to  him  of  her 
reversionary  interests    in    personalty,    the    conditions 
being   that  they  should  fall  into  possession,  and  be 
reduced  into  possession,  during  the  coverture.    Further, 
his  rights  in  those  numerous  cases  where  the  interest 
was  in  a  trurt  fund,'  or  could  only  be  recovered  through 
tbe  assistance  of  a  court  of  equity,  were  subject  to  the 
further  important  qualification  of  the  wife's  equity  to  a 
settlement.    The  assign  of  the  husband  for  valuable 
consideration  was  in  a  better  position  than  the  husband 
himself. 

Kow,  where  the  wife  whose  marriage  took  place  before 
the  commencement  of  the  Act  had  no  title  of  any  sort 
to  the  personal  property  in  question  before  the  com- 
mencement of  the  Act,  the  section  unquestionably  takes 
efleot ;  so  also  where  there  accrues  to  her,  for  the  first 
time  after  the  commencement  of  the  Act,  a  title  in 
reversion.  The  precise  question,  then,  is,  whether  the 
Legislature  did  or  did  not  intend  that  the  section  should 
apply  where  she  had  a  right  to  the  reversion  only  at  the 
oommenoement  of  tiie  Aot»  and  her  title  in  poateasion 


aocrues  subsequentiy — whethert  in  other  words,  the 
Legislature  did  or  did  not  intend  to  leave  untoaehed 
the  inchoate  and  shadowy  claims  of  the  husband  whsis 
the  wife's  right  was  reversionary  only  at  the  eomaeaoe- 
ipent  of  the  Act,  but  to  affect  bis  rights  if  sfterwetdi 
there  accrued  to  the  wife  a  tiUe  to  the  possession,  whet 
his  rights,  but  for  the  enactment,  become  snbstaatisL 

Having  thus  stated  the  nature  of  the  qusrtiflB,  I 
proceed  to  consider  the  authoritiea  on  the  subject  I 
concur  with  Pearson,  J.,  when  be  aaye  that  Bayntaik  t. 
OoUim  can  hardly  be  considered  a  decision,  and  withtke 
reasons  he  gives.  The  case  was  followed  by  Pearson,  J., 
in  In  re  Hughet,  but  without  aigament,  and  ft  vn 
followed,  after  argument,  by  Kay,  J.,  without  eipieii- 
ing  an  opinion  of  his  own,  in  Thompmm  ▼.  Otcnoa,  sal 
by  Bacon,  Y .0.,  in  Dixon  v.  8miih.  8o  far  the  deoitei 
were  all  in  favour  of  the  wife.  Bnt  the  qneetion  afterwsidi 
came  before  Pearson,  J.,  in  In  re  I'veker^  and  after  Adl 
argument  he  decided  in  favour  of  tbe  hnsband ;  andsah» 
quentiy  the  point  again  came  before  Kay,  J.,  in  is  ft 
Adamte*  TrusU,  and  he  also  came  to  the  same  coneiaioB. 
OThese  are  solemn  decisions  of  two  Jadgea  of  co-oidiHii 
Jurisdiction,  and  I  feel  bound  to  follow  them,  lea^ti 
the  Court  of  Appeal  to  set  them  right  if  they  are  wi^ 
The  question  is  likely  to  recur  frequently,  and  it  vail 
be  most  inconvenient,  and,  indeed,  nneeenly,  that  Wm^ 
ent  rules  on  so  important  a  matter  ahonld  ptsfiil  h 
different  branches  of  the  oourt.  I  add,  however,  tksll 
am  not  satisfied  that  the  oondusion  at  which  I  arand 
in  Baynton  v.  Collins  is  erroneous,  or  that  it  may  set 
be  reached  without  reading  *' her  title'*  as  "anytittfl," 
or  without  altering  a  single  word  in  tbeenaotaoit 
The  construction  adopted  in  BaynUm  t.  CcUin$  ii  sot 
open  to  the  dii&culty  which,  according  to  the  report  tf 
In  re  Tucker,  Pearson,  J.,  pointed  out— namely,  M 
the  same  section  which  imposed  a  fetter  on  deaUng  with 
the  properly  in  remainder  afterwards  removed  the  fetts 
when  the  property  came  into  poaseesion.  Whstsw 
view  may  be  taken  of  tbe  section,  it  certainly  does  not 
impose  any  fetter  on  a  married  womsm. 

I  therefore  decide  this  case  in  favour  of  the  hnsbsnd. 

Solicitors,  C.  B.  Bryeon;  J.  A  W.\Maude;  S.  Mt^ 


CoEPORiLTIOir      OF      PllMftOlf      V.      FuLLWOOD      toOL 

BoAKD  (No.  1).  (a.) 
Highways  —  IFafer  pipes  —  Nuieattee  —  Munidpd 

eorporcUion — Adjoining   diekid'^Licenee — iVsieri^- 

(ion— ^cjuisioence. 

TJie  eorporaHon  of  the  ioum  cf  P.  had  for  99verd 
yeare  supplied  water  io  the  adjoining  distriti  of  F.,  a^ 
for  such  purpose  had  entered  upon  and  broken  up  w 
highways  in  F.  whenever  necessary.  These  adi  jo^ 
not  authorized  either  by  statute  or  by  the  charter  of  F.; 
but  the  corporation  relied  upon  irretfooable  ^^^jf 
alleged  to  have  been  granted  by  the  predecessors  of  w 
local  board  o/ jp*.-— i.e.,  the  highway  surveyors'-^nd  upon 
prescription,  , 

Hdd,  (I)  that  the  corporation  had  no  power  ^ 
oommon  law  to  break  up  the  roads  of  ths  a4jom*9 
district ;  (I)  that  the  highway  surveyors  had  no  p^ 
to  grant  the  alleged  irrevocable  licences;  (3)  thai^  «  «J 
legal  grant  could  have  been  made,  a  prescriptive  nf*| 
did  not  exist ;  (A)  that  the  acquiescence  of  the  jo^ 
board  did  not  empower  the  corporation  to  eontinve  tsar 
ads  ;  (5)  thaJt  such  ads  amounted  to  a  nuisance. 

(a.)  Reported  by  P.  P.  Wkbblie,  Esq.,  Barrirteri»t- 
Law. 
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nil  VBB  the  h«ariDg  of  an  aotion  which  had  been 

BonuBaiily  mI  down  for  trial  on  a  point  of  law.    Bj  the 

•fition,  lift  pUiotiffli  claimed  an  iDjnnction  to  restrain 

tba  dekndintB  from  stopping,  taking  up,  or  otherwise 

interteiiBgirith  the  mains,  pipes,  valves,  and  works  of 

the  pluntitti  bf  which  the  plaintiffs  supplied  water  to 

thedisfcrioto{  FtaUwood,  a  enbarb  of  Preston,  of  which 

the  defendnti  vere  the  nrbaa  sanitary  authority.    The 

defeadsati  danied  any  interference  with  the  plaintiiEs' 

vighliiSiid  lij  way  of  oounter- claim  stated   that  they 

'were  astfafldied  by  statute,  and  were  willing  to  supply 

witer  to  thB  distdet^  and  that  the  plaintlfEs  had  no  such 

psriiuNilBry  power,  and  had,  without  authority,  laid 

domifipeiiiitbe  defendants' district,  and  were  in  the 

tM  d  bmJdDg  up  the  streets    for  the  purpose  of 

nfibB,  ssd  otherwise  committing  nuisances ;  and  the 

detadiBti  elsamed  an  injunction  against  the  plaintifls. 

la  their  reply  and  defence  to  the  oountor^claim,  the 

jUaUSi  denied  that  they  committed  any  nuisance, 

«s4  iUigsd  that  they  were  irrcTooably  authorized  or 

Jhesied  by  the  defendants  or    their   predecessors  in 

tUs  to  Isy  down  the  pipes,  Ac,  under  some  of  the 

«lnifti,  sad  to  break  up  such  streets  for  the  purpose  of 

— bfagthsm  to  supfdy  water  to  the  district,  and  that 

aa  to  fbs  itrsets  not  indnded^in  the  licence  the  plaintilKs 

'bad  loi  aere  than  twenty  years  before  action  brought, 

■sotngbtind  without  interxnptioD^  broken  them  up 

in  all  pupoies  necessary  for  so  supplying  water. 

Bader  aa  order  made  by  Kay,  J.,  in  the  action, 
sntiiB  adaunions  were  signed  by  the  parties  under 
oidar  M,  to  enable  the  court  to  decide  the 
^watioB  of  law,  **  Whether  the  plaintiifs  have  any 
M  4bt  to  break  up  the  streets  Tested  in  the  defend. 
iBti."  The  admissions  were  as  follows  :^(1)  Irrevocable 
IbaMoahsfsbeen  in  fact  granted  by  the  defendants  or 
ttaiipndeeesBors  in  title  to  the  plaintiiEs  to  do  the  acta 
^MpUiwd  of  by  the  defendants  hereinafter  specified 
is  Noa  o(  the  streets  now  vested  in  the  defendants.  (2) 
Tha|lahttfli  have  for  a  period  of  twenty  years  and  up- 
VHda,hilQia  action  brought,  done  the  acts  complained  of 
ttdhanJBdto  stated  without  interruption,  on  all  of  the 
MidftiMliiiov  vested  in  the  defendants  to  which  the 
^  iMoeai  do  not  extend.  (3)  The  plaintifb  have  no 
^■'^■■'wotBiy  powers  which  enable  them  to  do  the  acts 
MpUaed  of.  (4)  All  the  streets  referred  to  in  clause 
*  Mr,  St  tbe  date  of  the  usual  licenoes,  and  all  the 


Mti  rafened  to  in  clause  8,  were  at  and  before  t^e 

Mtvcniplained  of  were  first  done  therein,  public  high- 

I    «7idii]y  dedicated  to  the  public,  and 'vested  in  the 

,  dhftodants  or  their  predecessors  as  highways.    (5)  The 

(  SBfs  eomplained    of   were  as    follows : — ^The  plaintiffs 

|-  mkr  upon  and  break  up  the  said  streets,  and  do  all  other 

i  Hhigs  in  and  under  the  said  streets,  requisite  to  enable 

f  fhem  to  lay  down,  repair,  and  restore  mains  and  water. 

pipes.    They  also    &e  and    use  hydrants  in  the    said 

atNsli.    About  once  a  month  the  plaintiffs  screw  a 

•ksadpipe  to  the  hydrants,  and  attach  a  hose  to  the 

ikaadpipe,  carrying  the  other  end  of  the  hose  to  the 

thaaaels  down  which  the  water  runs  and  thus  draw  off 

vstsr  from  their  mains  and  pipes.    It  is  left  to  the 

«wt  to  determine  whether  the  said  acts  do  or  do  not 

to  an  obstruction  of  the  said  highways  and  a 

Then  followed  a  dause    stating    that  the 

I  were  made  solely  for  the  purpose  of  raising 

nd  determining  the  preliminary  question  of  law  as  on  a 

dsaanrrer  under  the  old  praetic^. 

AiMajon,  Q.C^  and  Farwdl,  for  the  defendants. 
--The  plaintiffs'  acts  amount  to  a  nuisance :  Beg,  v. 
Won  aa§  Co.,  8  W.  B.  293,  2  E.  &  E.  651.  The 
Mmdsnts*  predecessors  in  title  were  the  surveyors  of 
^wsys,  and  they  had  no  power  to  grant  licences 
the  Publio  Health  Act  of  1848  ;  therefore  their 
the  local  board,  are  not  bound.  The 
liamtiffli  cannot  rely  on  preecvlption,  as  no  grant  can 


They  cited  ProprUAors  of  Staffordshire  Oanal 
V.  ProprieiarB  of  Birmingham  Canal,  L.  B.  1  H.  L. 
254,  22  W.  B.  H.  L.  Dig.  22  ;  Proprietort  of  Roehdale 
Canal  t.  Baddiffe,  18  Q.  B.  287 ;  Ifational  Manure 
Co.  V.  Donald,  7  W.  B.  185,  28L.  J.  Ex.  185;  Beg.  v. 
Sheffield  Gob  Co.,  21  L.  T.  O.  S.  153,  18  Jur.  146n. ; 
Weld  V.  Hornby,  7  East,  195;  Moti  v.  Shoolbred, 
23  W.  B.  545,  L.  B  20  Eq.  22 ;  Bex  v.  Cross,  3  Oamp. 
224. 

W.  W.  Kar slake,  Q,C.,  and  George  Henderson,  for  the 
plaintiffd. — ^The  defendants'  predecessors  oould  grant 
licences  to  the  plaintiffs  to  break  up  the  roads  in  such  a 
manner  as  not  to  amount  to  a  nuisance ;  and  breaking 
up  the  roads  for  this  purpose  is  not  necessarily  a 
nuisance :  Edgware  Highway  Board  v.  Harrow  Gaa 
Co..  23  W.  B.  90,  L.  B.  10  Q.  B.  92.  If  a  licence 
could  be  granted,  prescription  may  be  claimed.  The 
defendants  have  stood  by  and  acquiesced ;  they  cannot 
therefore  complain  now  :  Diike  of  Devonshire  v.  Eglin, 
14  Beav.  530.  [North,  J.,  referred  to  the  judgment  of 
Fry,  J.,  on  the  question  of  acquiescence  in  Willmoti  v. 
Barber,  28  W.  B.  911, 15  Oh.  P.  96,  105,  and  said  that 
estoppel  by  conduct  was  not  pleaded.]  The  defendants 
are  rival  traders  and  must  show  a  substantial  injury 
before  they  can  interfere :  Pudsey  Coal  Gas  Co.  v.  Cor* 
poration  of  Bradford,  21  W.  B.  286,  L.  B.  15  Bq.  167, 
They  referred  to  the  Publio  Health  Act,  1875,  ss.  51, 
61,  and  153. 

Bobinson,  Q.C.,  replied. 

NoKTH,  J.  [after  referring  to  the  pleadings  and  the 
admissions]. — ^The  question  of  law  is  whether  the  Oor- 
poration  of  Preston  have  any  legal  right  to  break  up  the 
streets  vested  in  the  FuUwood  Local  Board.  Primd 
facie  they  have  none.  They  are  a  common  law  corpora- 
tion, and,  so  far  as  I  am  aware,  no  common  law 
corporation  has,  merely  from  the  fact  of  its  bjsing  so,  a 
right  to  break  up  tbe  streets  vested  in  a  local  board  not 
within  their  borough,  but  somewhere  outside  it.  The 
question  is  not  whether  what  has  been  done  is  suoh 
that  a  court  of  equity  would  interfere  by  injunction ; 
the  question  is,  whether  there  is  or  is  not  this  legal 
right.  Now,  independently  of  the  suggested  licences  and 
prescriptive  right,  what  power  is  there  P  None  is 
attempted  to  be  shown.  If  the  charter  of  the  munici- 
pal corporation  could  contain  any  suoh  powers,  the 
charter  has  not  been  produced,  and  I  am  satisfied  that 
this  case  does  not  depend  upon  any  powers  contained  in 
t'he  charter  itself.  In  tbe  next  place,  there  is  no  private 
Act  suggested  enabling  the  corporation  to  do  these  acts. 
In  faot,  it  is  admitted  that  they  have  no  parliamentary 
powers.  In  the  next  place,  if  they  oould  do  this  in  tbe 
district  of  a  neighbouring  local  board,  I  do  not 
see  what  there  is  to  limit  it  to  the  district  of  a 
neighbouring  local  board,  or  why,  if  it  exists 
at  all,  they  have  not  a  right  to  do  what  they 
claim  at  any  place  in  the  kingdom.  In  my  opinion  a 
municipal  corporation  has  not  at  common  law  any  right 
to  do  any  such  acts  as  are  here  complained  of,  though  I 
do  not  say  there  might  not  be  such  rights  contained  in 
their  charter,  which  might  give  them  a  right  over  a 
neighbouring  district. 

But,  independently  of  any  such  proof,  I  am 
of  opinion  that  there  is  no  such  right  in  a  municipal 
corporation.  It  seems  to  me  to  be  not  only  so  on 
prineiple,  but  to  have  authority  in  support  of  it, 
and  the  case  to  which  I  will  refer  is  one  cited  by  Mr. 
Karslake,  which  seems  to  me  to  make  against  him 
rather  than  in  his  favour.  It  is  the  case  of  Pudsey 
Coal  Gas  Co.  v.  Corporation  of  Bradford,  which 
was  also  the  case  of  a  municipal  corporation.  [His 
lordship  referred  to  the  facts,  arguments,  and  judgment 
in  that  case,  and  continued : — ']  I  am  not  satisfied  that 
the  case  of  Stockport  District  WaUtworhs  Co,  v.  Cor* 
poraHon  of  Manohestert  9  Jur.  K.  &•  266,  cited  by 
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Malint,  V.C,  was  exactly  the  same  as  the  oaae  he  was 
decidiDg,  because  the  corporation  referred  to  there  was 
not  a  monidpal  corporation,  bat  a  corporation  formed 
in  another  way ;  and  the  corporation  with  which 
Malins,  Y.O.,  had  to  deal  was  a  municipal  corporation, 
and  he  expressed  his  opinion  olearl  j  that  they  had  no 
power  to  do  the  acts  complained  of  oustide  their 
district.  That  confirms,  therefore,  the  view  I  take  here, 
that  there  is  nothing  at  common  law  entitling  this 
corporation  to  do  what  it  is  said  they  have  dons. 

But  then,  the  pUintifb  say  they  arejustified  in  what  they 
baTc  done,  as  to  part  of  the  ground,  by  licence,  and  as  to 
part  of  the  ground  by  prescription.  Licence,  of  course, 
is  equlTslent  to  a  grant ;  prescription  comes  really  to  the 
same  thing,  because  it  is  founded  upon  a  presumed  or 
implied  grant.  To  take  the  q^uesti<yi  of  the  licence 
first :  what  power  was  there  to  grant  to  the  Corporation 
of  Preston  any  such  right  as  they  claim  here?  The 
admission  is  that  before  the  acts  complained  of  were 
done,  all  the  streets  were  public  highways  and 
dedicated  to  the  public,  and  Tested  in  the  defendants  or 
their  predecesAors  in  title  as  highways.  I  do  not  under- 
stand that  to  mean  that  tlie  soil  was  vested  in  them  at 
the  time  those  acts  were  done,  because  they  are  all 
admitted  to  haTe  been  done  upwards  of  twenty  years 
ago,  and  the  law  at  that  time  did  not  vest,  as  the 
f^ublib  Health  Act  does  now,  the  soil  of  highways  in  a 
tocal  board.  Since  1875,  the  law  has  been  difEerent,  no 
doubt,  under  the  Public  Health  Act,;i875.  Therefore  it 
does  not  appear  to  me  that  in  the  character  of  owners 
of  the  soil  the  defendants'  predecessors  in  title  had  any 
light  to  grant  these  licences.  Then  it  is  suggested  that 
as  suTTeyors  of  highways,  or  that  as  a  local  board,  they 
oould  do  this.  In  the  first  place,  that  assumes  that  more 
than  twenty  years  ago  there  was  some  local  board  that 
bad  power  over  this  district.  Whether  that  is  so  or  not 
I  do  not  know,  but  of  course  surTeyors  of  highways 
existed  before  that  time.  I  am  not  aware  of  any 
power  in  surreyors  of  highways  to  give  such  a  licence  as 
is  alleged  here  to  have  been  given.  No  Act  of  Parlia- 
ment conferring  such  a  right  upon  surveyors  of 
highways  has  been  refe»red  to,  and,  as  far  as  my 
knowledge  goes,  they  had  not  any  such  right.  And 
there  would  be  this  difftoulty  further,  that  what  are 
alleged  to  have  been  granted  here  are  irrefooable 
licences.  How  such  licences  could  be  granted  by 
surveyors  of  highways  I  do  not  know.  By  irrevocable 
licences  I  understand  this^-not  a  licence  given  at  a 
particular  time  to  go  into  a  particular  street  and  do 
certain  works  there  which  may  be  said  to  be  irrevocable 
as  soon  ad  the  work  is  done,  but,  by  irrevocable  licence, 
I  understand  a  right  to  do  it  from  time  to  time  and  in 
fresh  streets  as  occasion  arises.  That  is  the  only 
meaning,  as  I  understand,  that  the  phrase  irrevocable 
licence  has  here ;  and  that  is  what  I  understand,  not 
only  by  the  admissions,  but  by  the  passages  in  the 
reply  put  in  by  the  Corporation  of  Preston  in  answer  to 
the  counter-claim.  Their  claim  is  a  right  to  do  these 
acts  from  time  to  time  for  the  purpose  of  supplying 
water.  In  the  next  place,  the  licence  is  said  to  be  a 
general  licence.  It  is  said  to  be  a  licenoe  to  do  it 
provided  they  do  not  occasion  a  nuisanae;  but  the 
licence  is  general,  and,  as  put  in  the  pleadings,  the 
corporation  claims  a  right  to  act  from  time  to  time 
in  such  a  way  as  is  reasonable  for  the  purpose  of  doing 
what  they  want  to  do  in  pursuance  of  what  they  allege 
to  be  their  power. 

Several  cases  were  cited  as  showing  that  no  valid  grant 
can  be  made  by  a  corporate  body  in  excess  of  their  powers. 
It  was  said  on  behalf  of  the  plaintiffs,  and  I  think 
correctly,  that  the  three  cases  that  were  cited — namely, 
the  Staffordshire  Canal  ca$e,  the  Bochdale  Canal  casf, 
and  the  National  Manure  Co,*$  case — were  all  decided  on 
special  Acts.  That  remark  is  perfectly  true  so  far  as  it 
goes ;  but  the  principle  for  which  these  0«Ma  areeited  is^ 


that  where  a  grant  is  made  beyond  the  powen  s(  the 
party  making  it,  that  grant  has  no  sffsot.  It  ii  tn«i 
that  in  each  of  those  cases  the  preliminary  qaestion  hid 
to  be  decided  whether  the  act  complained  of  vsi  beyosl 
the  powers  of  the  body,  and  that  this  dspended  opoi 
the  special  Act  in  each  oaae,  and  the  prelimhisry  qoei. 
tions  in  each  case  dlfEered,  and  all  diffsrsd  fnm  iki 
present.  But  the  principle  decided  is,  that  where  it  ii 
once  shown  that  the  act  done  Is  beyond  the  powsi  of  fti 
corporate  body,  the  grant  to  do  It  doss  not  ooafsr  ay 
right  to  do  it. 

There  Is  this    further  to  be   said,  that  a  Unsn 
of  this   sort,  in  my  opinion,  oould  not  confsr  on  the 
corporation  under   any  ciroamstances  a  power  to  do 
what  they  have  no  power  to  do  withont  It.    If  tiwj 
have  power  to  break  up  the  streets  on  gettlDg  ksfe,  i 
licence  to  do  so  might  supply  the  leave  nenesaary,  Int  it 
could  not  confer  the  power  to  do  it  where  the  empoii- 
Uoii  has  no  power  to  do  it,  whether  they  have  bsnff 
not.    It  appears  to  me  In  this    case  that  the  ?ilii 
Health  Act  confers  power  on  local  boards  to  sosM 
for  the  supply  of    water  within    thehr   distriet  Mf 
impression  is  that  that  Is  an  old  power  existiB|Mn 
the  Public  Health  Act  ;  bat  asanminglt  Is  so,liNi 
not  carry  the  case  any  farther,  beoaose  whathlM 
here  is  not  suggested  to  have  been  done  byviitafl 
any    con  f not  between  the  corporation  and  tiM  M 
board,  but  entirely  withont  it.    When  I  say  it  h  Mk 
snggested,  I  do  not  forget  that  one  of  the  eotsMlfot 
the  plaintifEs  suggested  that  the  licence.    If  gmtel, 
might  have  been  In  pursuance  of  agreement  or  eotttnol 
between    them;  but  I    cannot  act  upon     any  hA 
assumption.    If  there  was  any  suoh  agreement,  it  oi#l 
to  have  been  proved  if  the  plaintllEs  are  to  hafefll 
benefit  of  it  to  support  their  case.    It  appesrttoil 
therefore,  that  In  this  case  there  could  not  be  any  gol 
by  the  board  to  the  corporation  which  would  be  a  gcol 
grant  and  enable  the  corporation  to  do  the  acts. 

As  regards  the  streets  which  are  not  the  suhjeet  of  m 
alleged  licenoe,  but  the  subject  of  an  alleged  pwerip* 
tive  light,  it  is  not  necessary  to  refer  to  any  of  the  eiMI 
cited,  except  tiie  decision  of  the  House  of  Lords  la  tti 
Siaffordihire  Canal  ease,  in.  which  Lord  Westboty  aft 
this  (L.  B.  1  H.  L.,  at  p.  278) :  <•  Bnt  if  the  PrsM% 
tlon  Act  had  been  at  all  applicable,  It  would  beiaffi^ 
bent  on  the  appellants  to  prove  that  the  right  feoidil 
on  the  claim  by  user  might  at  the  beginning  of  •' 
during  that  user  have  been  lawfully  granted  to  thsai  tf 
the  respondent  company.  No  such  proposition  eta  ft! 
maintained.  Had  any  grant  been  made  atanyttoolf 
the  respondent  company  of  the  rights  now  alleged  byihi 
appellants  to  have  been  acquired  airainst  them  by  vMI 
suoh  grant  would  have  been  uUrd  vire$  and  toid,  il 
amounting  to  a  contract  by  the  respondents  aot  It 
perform  their  duty  by  improving  their  narigatfon,  ^ 
conducting  their  undertaking  with  economy  M 
prudence."  That  is  only  one  of  many  autborftieill 
the  same  point,  and  it  shows  that  the  parties  oooMK 
no  better  off  in  relying  upon  a  user  founded  oo  ill 
assumed  or  implied  grant  than  they  can  be  if  theyi# 
upon  an  express  grant. 

But  then  farther  it  is  said  that  there  Is  ano(b« 
ground  on  which  no  grant,  expr<)ss  or  implied,  ooald 
exist  —  namely,  that  it  would  be  illegal  as  being  u 
authority  to  commit  a  nuisance.  Now,  on  tbtfe 
point,  the  admissions  say  it  is  left  to  the  court  to 
determine  whether  the  said  acts  do  or  do  boI 
amount  to  an  obstruction  of  the  said  higbwii 
and  a  nuisance.  The  acts,  or  rather  the  act,  I  ^1 
on — omitting  the  hydrant  question— Is  this,  that  "tiie 
plaintifEs  enter  upon  and  break  up  the  Mid 
streets,  and  do  all  other  things  upon,  in»  *^ 
under  the  said  streets  requisite  to  enable  theoi  to 
lay  down,  repair,  and  restore  mains  and  water  pipoo* 
By  "laying  down  '*  I  understand  is  meant  Jafing  doti 
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s/reih;  bj  "  repairing  and  reetoring"  I  understand  ia 
iDMot  opening  the  streets  for  the  purpose  of  making 
good  defects  in  what  had  been  laid  some  time  before ; 
and  tbe  pleading^  as  I  pointed  oaf,  seem  to  be  addressed, 
not  to  joatifying  a  particalar  case,  bat  to  a  olaim  to  do 
what  the  plaintiffs  do  on  all  occasions  neoessary  to  carry 
out  the  pnrpoie  they  say  they  are  justified  in  carrying 
out.  It  is  on  thiit  alone  I  have  to  say  whether  doing 
anch  an  set  as  they  do  and  olaim  the  right  to  do  does  or 
does  not  anoont  to  an  obstracUon  to  the  highways.  In 
my  opiBko  it  certainly  does,  and  that  teams  to  me  to  be 
settled  by  anthority. 

Whether  a  particalar  act  done  on  a  particalar  occasion 

woald  or  wo«ld  not  be  a  noisanoe  is  not  the  point  left 

to  me  to  deoide.    Three  cases  were  cited  on  that  point, 

and  the  Arst  I  will  refer  to  is  the  case  of  Beg.  t.  Longton 

Oq§  Co.    In  the  case  which  was  brought  before  the 

CMBt  Stating  the  facts  there  is  this  statement  (2  B.  &B., 

ppw  668-3).     The   defendanta  were   an  unincorporated 

gM  eoapaiij,  and  they  were  indicted  for  baring  unlaw- 

fally  broken  up  the  streets  for  the  purpose  of  laying 

gm  pipca.     It  was  clear  they  had  power  to  do  those 

ioti  for  tha  purpose  of  the  public  lighting  of  the  streets, 

but  the  point  decided  was  that  they  had  not  power  to 

do  ao  with   reapeot    to    lighting   private    houses  and 

hufldlnga  aa  distinguished  from  the  streets.    The  pas- 

nge  I  refer  to  is  this:— "The    defendants    used  all 

leaaonable  diapatch  in  digging  the    said  trenches  and 

layiag  down  the  said  mains  and  seryice  pipes  both  for 

the  public  and   prirate  lighting  of  the  town,  and  in 

nstoiing  the  aaid  footpaths  and  payements  and  the  said 

fCnett  and  highways ;  and    during  the    time  that  the 

aaid  trenchea  were  being  dug  and  were  open,  and  the 

aaid  raatna  and  pipee  were  being  laid,  the  said  footpaths 

and  paTementa,  and  the  said  streets  and  highways,  were 

not  otherwise  interfered  with   than  was  necessary  for 

digging  the  said  trenches  and  laying  the  said  mains  and 

fftpMM.    Before  the  trenches  for  public  or  private  lights 

were  dug,  and  the  sereral  mains  and  seryice  pipes  were 

Ud,  ttie  mad  Longton  Gas  Co.  had  obtained  the  consent 

o(  the  board  of  saryeyors  of  highways  of  the  town  of 

hpagbaa,  and  the  approyal  and  consent  of  the  inhabitants 

flf  Xieogton  in    public  meeting  convened  by  the  chief 

htStfl  to  consider  and  determine  on  the  best  measures  to 

h9  taken  to  promote  the  establishment  of  the  Longton 

Bm  Go.  9  to  the  aaid  trenches  being  dug  and  mains  and 

flfm  being  laid  for  both    public  and   private  lights." 

it  also  appeared  that  the  lord  of  the  manor  had  been 

to,  and  that  he,  in  consideration  of  a  certain 

fajment,  had  authorized  the  laying  down  of  these  pipes 

li  the  atreets  ;  from  which  I  infer  that  the  lord  of  the 

in  that  case  was  the  owner  of  the  soil  of  the 

Every  consent,  therefore,  was  given    in  that 

that  could  be  got,  and  further  than  that,  it  was 

fovind  thsit  the  defendants  did  what  they  did  reasonably ; 

amd  I  fake  it  for  granted  that  the  corporation,  in  entering 

«pon  and  breaking  up  the  streets,  would  only  do  rea- 

wnahly  what  they  considered  necessary  for  carrying  out 

the  powers  they  claim  to  have,   and,  therefore,  I  am 

acting  on  the  assumption,  wonld  act  reasonably  in  the 

itepa  they  took  to  effect  the  purposes  in  question.    But 

notwithstanding  aU  that,  it  was  held  that  it  was  dearly 

IB  indictable  nuisance.  I  need  not  again  refer  to  Reg,  v. 

Sheffield  Ga»  Co,    For  the  reasons  given  in  that  case,  it 

Appears  to  me  to  be  a  strong  authority.    The  only  other 

authority  upon  that  point  I  propose  to  refer  to  is  the 

caac  of  AUonuy-Oeneral  v.  Cambridge  Ga%  ConaumerB* 

Co,^  17  W.  B.  145,  L.  K.  4  Gh.  71 ;  in  the  judgment 

Wd  Hatherley  says  this : — **  Nothing  that  we  are  now 

doing,  nor  any  sanction   which  we  are  now  giving  to 

ttat    decision  "—that  was   the  decision   in   AUorney- 

General  v.  Sheffield  Oae  Consumerd'  Co.,  1  W.  K.  185^ 

•  Be  G.  M.  &  G.  304—*'  holds  out  anything  in  the  least 

ooifetrary  to  that  which  was  decided  in  Mejf.  v.  Lon^n 

Qtu  Co.,  where  it  was  held,  upoh  grdiiUdt  in  which  I 


entirely  acquiesce,  that  to  say  that  any  private  individual 
or  company  may  breakup  the  pavement  for  the  purpose  of 
laying  down  gas  pipes  or  water  pipes,  or  of  making  com- 
munication with  the  gas  pipes  or  water  pipes  of  another 
company,  without  subjecting  themselves  to  an  indictment 
would  be  to  create  confusion  and  discomfort  to  the 
inhabitants  of  a  town."  That  is  an  express  recognition 
by  the  Court  of  Appeal  of  the  decision  in  Beg.  v.  Longton 
Oas  Co.  It  seems  to  me,  therefore,  upon  what  is  found 
in  those  cases  to  be  a  nuisance,  that  what  the  corporation 
claim  to  do  in  this  case  would  be  an  obstruction  to  the 
highway  and  a  nuisance. 

But  a  case  was  cited  by  the  pUhitiffs  of  Edgware 
Highway  Board  v.  Barrow  Ga$  Co.  There  the  high- 
way  board  agreed  with  the  defendants  that,  if  the 
plaintiffs  would  give  the  defendants  a  licence  to  open 
a  highway  in  their  jurisdiction,  the  defendants  would 
make  good  the  surface  of  the  road,  and  would  pay 
to  the  plaintiffs  la.  per  yard  of  the  highway  ao 
broken  up.  What  happened  was] this:  that  in  con* 
aideration  of  that  the  defendants  were  allowed  to  break 
up  the  highway,  and  they  did  break  up  the  highway, 
and  after  it  had  been  done  the  plaintiib  claimed  Is.  per 
yard.  The  defence  was,  that  there  was  no  consideration 
for  the  agreement.  That  was  the  first  point  put 
forward.  There  was  also  a  second  point  put  forward, 
which  was  this :  that  the  agreement  was  illegal ; 
that  it  was  an  agreement  to  commit  a  nuisance  on  the 
highway,  to  obstruct  a  highway  by  breaking  up  the. 
surface,  which  is  an  indictable  offence,  and,. therefore, 
illegal.  Ko  doubt  the  defendants  had  the  benefit  of  the 
contract  entered  into ;  but  they  objected  to  pay  the  price 
stipulated  for,  and  the  question  was  whether  they  could 
get  off  the  payment.  The  declaration  was  admitted  by 
the  demurrer.  The  declaration  stated  that  the  company 
was  formed  to  supply  certain  places  with  gan,  and  that 
afterwards  it  was  agreed  between  the  plaintiffs  and  the 
company  that,  if  the  plaintiffs  would  give  to  the 
company  their  licence  to  open  a  certain  public  highway 
within  the  jurisdiction  and  management  of  and  vested 
in  the  plaintiffs,  as  the  Edgware  Highway  Board,  the 
company  would  make  good  the  surface  of  the  road  which 
might  be  disturbed  or  damaged  thereby,  and  would  pay 
to  the  plaintiffs  Is.  per  yard  of  the  highway  so  opened. 
That  was  the  whole  statement,  and  what  the  court  was 
asked  to  decide  was  that  this  could  not  possibly  be, 
under  any  circumstances,  an  interference  without  a 
nuisance  being  committed,  independently  of  all 
considerations  of  whore  the  highway  was  and 
under  what  circumstances  it  was  to  be  opened. 
Blackburn,  J.,  said: — "  It  is  quite  possible  to  open  the 
highway  within  the  terms  of  the  agreement  without 
creating  a  nuisance.  It  is  true  that  the  public  cannot 
use  the  spot  opened,  and  if  the  defendanta  opened  too 
much  of  the  road  at  oue  time  it  might  be  a  nuisance  ; 
but  they  cannot  take  the  objection  that  they  themselyes, 
by  their  own  fault, '  might  create  a  nuisance.  I  am  of 
opinion  that  there  is  nothing  to  show  that  the  bargain  is 
tainted  with  iUegallty."  Mellor,  J.,  says:— "I  am 
satisfied  that  the  allegations  on  the  record  do  not  show 
that  necessarily  the  licence  is  one  to  commit  an  indictable 
offence."  And  Lush,  J.,  says  :— "  It  was  said  that  the 
agreement  is  illegal — that  the  plaintiffs  are  authorizing 
an  indictable  offence.  But  there  is  nothing  to  show  that 
this  is  so.  And  even  if  it  were,  as  at  present  advised,  I 
doubt  if  the  defendanta  could  set  up  pi  a  defence  that 
the  contract  is  illegal."  Therefore  he  relies  upon  a 
second  ground,  as  Blackburn,  J.,  did,  for  he  refers  to  the 
doubt  as  to  the  defendants  being  able  to  take  the 
objection  that  they  themselves  might  not  occasion  a 
nuisance.  That  case  seems  to  have  turned  on  its  special 
facts,  and  the  grounds  of  the  decision  have  no  applioa- 
tion  to  a  case  where  it  is  not  a  question  of  oommittilng  a 
particular  act  on  a  pattloular  highway  at  a  cectidn^tiqie, 
but  a  question  As  to  the  right  t4  eiitet  on  the  highifay 
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and  do  these  aott.  Then  it  waa  said  that  that 
case  was  inconsistent  in  some  way  with  the 
other  cases*  I  do  not  think  it  is  so  in  any  way. 
Beg,  ▼•  Longton  Gaa  Co.  was  cited,  and  was  not  dissented 
from  in  the  slightest  degree  by  the  learned  judges  who 
made  the  remarks  I  have  read ;  and,  in  fact,  it  was  an 
authority  they  oould  not  have  oyerraled  if  they  had 
wished.  Besides,  the  same  principle  was  acted  on  in  the 
case  of  Beg,  ▼.  Sheffield  Oas  Co.,  and  it  is  recognised  by 
the  Court  of  Appeal  in  the  other  case  to  which  I  have 
referred.  It  seems  to  me,  therefore,  there  is  nothing  in 
that  case  to  prevent  my  coming  to  the  conclusion  to 
which,  as  I  have  already  said,  the  other  oases  that  I  have 
referred  to  lead  me. 

Then  it  was  said  that  the  defendants  are  really  only 
rivals  in  trade  of  the  plaintiffs,  and  that  they  want  to  sup. 
ply  water  themselves  to  the  district  which  the  corporation 
now  supplies.  In  the  first  place,  it  does  not  appear  to  me 
that  that  is  so.  They  are  a  local  board  to  whom  certain 
statutory  rights  are  given,  and  it  Is  their  duty  to  look  after 
the  highways  in  the  district.  But,  independently  of  that, 
and  putting  itat  the  strongest  that  they  are  a  merecompet- 
ing  company,  who  are  attempting  to  stop  the  corporation 
supplying  water  to  the  district,  it  does  not  seem  to  me 
that  that  would  have  any  effect  on  the  only  question  I 
have  to  decide,  which  is  whether  the  plaintUfs  have  a 
legal  right  to  do  these  acts.  Their  right  must  depend 
on  other  considerations  altogether  than  the  question  quo 
animo  the  defendants  are  opposing  them.  One  other 
thing  was  suggested  by  the  plaintiffs'  counsel  as  in  their 
favour.  It  was  said  tiiat  this  has  gone  on  so  long  that 
in  some  way  or  other  the  defendants,  the  FuUwood 
Local  Board,  have  acquiesced  in  such  a  way  that  they 
cannot  be  heard  to  complain  of  what  has  been  done  { 
in  other  words,  that  there  has  been  some  acquiescence 
or  estoppel  by  conduct  on  their  part  which  prevents 
their  contesting  the  right  claimed  by  the  plaintiffs. 
Now,  in  the  first  place,  this  is  not  raised  by  the  plead- 
ings, and  that  seems  material  for  this  reason,  that  if  it 
had  been  set  up  that  the  defendants  had  assented  to  what 
was  done,  it  might  have  been  said  in  answer  that  they 
never  did,  but  that  they  protested  every  time.  Therefore, 
that  point  is  not  before  me,  and  I  could  not  deal  with 
it  in  the  absence  of  pleading  raising  the  point.  In  the 
next  place,  the  same  remark  applies  to  this  defence  as 
applied  to  the  last  I  dealt  with,  that  any  amount  of 
acquiescence  could  not  confer  a  legal  right  on  the 
plaintiffs,  though  it  might  prevent  the  defendants 
getting  an  injunction.  Again,  it  has  been  decided  in 
a  case  in  which  the  Corporation  of  Preston  were  defend- 
ants  that  a  local  board  could  not  be  bound  by  acqui- 
escence, and,  if  that  is  so,  I  do  not  see  how  the  full- 
wood  Local  Board  could  be  bound.  I  refer  to  the  case 
of  Kerr  v.  Corporation  of  FresUm,  25  W.  E.  S65,  6 
Oh.  D.  463.  Then  there  is  this  further  observation  to 
be  made,  that,  putting  the  suggested  acquiescence  at 
the  highest,  it  does  not  amount  to  anything  like  what  is 
necessary  to  found  a  defence  on  the  grounds  which  are 
fully  stated  by  Fry,  J.,  in  WillmoU  v.  Barher,  to  which 
I  referred  yesterday.  Under  these  circumstances  I  have 
no  difficulty  in  answering  the  question,  '*  Whether  the 
Corporation  of  Preston  have  any  legal  right  to  break  up 
the  streets  vested  in  the  defendants,"  by  saying  that  they 
have  not  shown  anything  to  satisfy  me  that  they  have  any 
•uoh  legal  right,  and  that,  in  my  opinion,  they  have  none. 

As  to  the  hydrants,  I  have  left  that  out  of  the  case  al- 
together. As  to  the  other  question, "  Whether  the  saidjacts 
do  or  do  not  amount  to  an  obstruction  of  the  said  highways 
and  a  nuisance  "  I  have  decided  that  by  saying  that  such 
right  as  the  plaintiffs  claim  must,  in  my  opinion,  necessarily 
be  a  nuisance.    That  was  the  last  ground  of  the  decision. 

Solicitors  for  the  plaintiffs,  Hume,  Bird,  A  Eldridge, 
for  Hmry  Ho^rmer,  Preston. 

Bolloitors  for  the  defendants,  Gregory  <fc  Co,,  for 
W.  A.  4ft  B.  A^croft,  Pzeston. 


Chan.  Div.  )  y^     ,a 

Korth,J.    1  ^^l^' 

COBPOBATIOK    OF     PbESIOIT     V.     FULLWOOB    LoCU 

BoABD  (No.  2).  (a.) 

Practice — Ord.  28,  r.  1 — Amendment  of  pleadingt  after 
Joinder  of  issue  ancf  Juaring  of  a  point  of  law^ 
Terms  upon  which  the  court  sanction»  amendmtid 
after  i$»ue  joined. 

An  action  was  brought  by  a  municipal  corponAm 
to  rtstrain  the  local  hoard  from  ittterfertpg  triltk 
watermains  and  pipes  laid  doum  by  the  corponiio* 
in  the  district  of  the  local  board,  fssus  was  foiiui 
and  admissions  made  to  raise  the  point  of  2a» 
whdher  the  corporation  had  any  legal  right  to  breoknp 
the  streets  veeted  in  the  local  board,  which  was  dfeHi^ 
against  the  plaintiffs.  The  plaintiffs  then  tnosedkk 
allowed  to  amend  their  reply  by  pleading  aeqwuDmet 
and  estoppel  by  conduct  on  the  part  of  the  defendantt. 

Held,  that  the  oourt  would  allow  the  amendmest^  M 
only  on  the  terms  of  the  plaintiffs  paying  the  eosU  vlwi 
might  turn  out  to  have  been  thrown  away  byresmtf 
the  amendment,  and  of  the  costs  of  the  motion  (eiii|crii 
in  the  action,  but  to  be  the  defendants*  in  any  evoi 

Motion. 

The  mayor,  aldermen,  and  burgesses  of  the  boroqlk 
of  Preston  brought  an  action  against  the  Fullwood  Load 
Board  to  restrain  the  latter  from  stopping,  taking  apt  or 
otherwise  interfering  with  certain  watermains  and  pipa 
which  the  former  had  laid  under  the  streets  in  the  distriet 
of  the  Fullwood  Board.  The  defendants  by  their de(a» 
denied  that  the  plaintiils  had  any  parliamentsrj  or 
other  powers  to  supply  water  within  the  defeodaBtif 
district,  in  which  the  streets  and  roads  were  vested  li 
them  as  the  urban  sanitary  authority* 

The  defendants  also  counter-claimed  for  an  iojanc- 
tion  to  restrain  the  plaintiffs  from  breaking  up,  or  ob- 
structing, or  in  any  way  interfering  with  any  of  the 
roads  vested  in  or  under  their  control. 

The  writ  was  issued  on  the  19th  of  December,  1884, 
and  after  the  delivery  of  the  rejoinder  (which  jotnai 
issue],  on  the  25th  of  April,  1885,  admissions  woi 
agreed  to  by  the  parties  in  order  to  raise  the  point  d 
law  whether  the  plaintiffs  had  any  legal  right  to  br«ik 
up  the  streets  vested  in  the  defendants. 

The  case  came  on  for  hearing  before  North,  J^ 
on  the  point  of  law  raised  by  the  admissions,  on  the  lit 
of  December,  when  his  lordship  held  that  the  Oor- 
poration  of  Preston  had  no  legal  right  to  do  the  4cti 
complained  of:  Corporation  of  Preston  v.  FuUacod 
Local  Board  (^No,  1),  ante,  p.  196. 

Leave  was  asked,  on  the  hearing  of  the  point  of  liv, 
to  amend  the  pleadings,  by  alleging  acquiescence  sod 
estoppel  by  conduct  on  the  part  of  the  defendants;  bit 
refused  by  the  judge,  on  the  ground  that  the  action onlj 
came  before  him  for  trial  on  one  particular  issue. 

This  was  a  motion  on  the  part  of  the  plaintiffs  tbit 
they  might  be  at  liberty  to  amend  their  reply  to  tb« 
defendants*  counter-claim,  by  stating  that  large  soms  of 
money  were  expended  by  the  plaintiffs  in  laying  tb6 
mains  and  pipes  under  the  defendants'  streets  and  roadst 
at  the  request  of  the  defendants,  and  that  the  defeodaoti 
were  otherwise  estopped  by  their  conduct  from  askiog 
the  relief  claimed  by  their  counter-claim. 

KarslaJee,  Q.O.,  and  Q,  Henderson,  for  the  plsintiib. 
— ^There  was  a  formal  request  from  the  defendants  to  oi 
to  lay  down  pipes,  which  it  is  wished  to  pat  on  tbe 
pleadings.  The  application  is  made  under  ord.  38,  r.  li 
which  permits  amendment,  with  consent  of  the'ooart  or 
a  judge,  at  any  stage  of  the  proceedings^    Tbe  sm^ 

(a.)  Beported  by  J.  W.  Gbbio,  Esq.,  Bazxi8ter-*t* 
Law. 
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Court  op  Appbal. 


BflDf  U  necesaary  lor  detenniaing  the  real  question  in 
auuiwtaiay  between  the  parties. 

BoHautm,  Q.O.^  and  (7.  FatweU,  lor  tbe  defendants. 
— ^Tbe  trial  will  be  ezpenaife  if  these  alterations  are 
pemjtted ;  it  toned  oat  on  the  pleadings  as  framed 
Ibat  a  dMOTier  woold  Ue»  which  has  been  sncoessfuL 
Tba  pH****^  ooght  sot  to  be  allowed  to  torn  ronnd  now 
~  I  out  a  new  ease. 


HoKii^  J.— I  most  allow  the  amendment  on  terms, 
alflMi^  my  pteeent  impression  is  that  It  will  not 
cany  tte  matter  much  farther,  as  far  as  the  oorporation 
aro  eoBoenied.  I  think  it  is  a  point  that  oertainlj,  if 
ttey  had  raised  the  qnestion  of  aoqniescenoe  in  the  first 
Imtoass  in  their  pleadings,  no  one  oonld  have  struck  it 
eat  en  the  gfronnd  that  it  was  improper  or  embarrassing. 
It  is  qoita  true  they  come  at  a  late  period  now,  but  it  is 
dsBt,  from  the  Ibets  that  are  common  ground  taken  by 
bstt  partiea,  that  the  oorporation  haTe,  for  a  considerable 
tias^  been  breaking  np  the  streets  in  the  Full  wood  district, 
swi  whOe  that  has  been  done,  the  FuUwood  Board  have 
act  taken  any  step  to  prevent  it.  I  think  they 
eogfat  to  be  allowed  to  raise  this  point,  notwith- 
itamtfng  my  impression  that  it  is  not  a  good 
point,  beeanse  the  case  may  not  rest  here,  but 
nay  go  to  a  higher  court,  and,  indeed,  to  the  House 
ol  Lrads*  I  must  allow  the  amendments  as  stated  in 
flie  doeament  before  me,  subject  to  such  verbal  altera- 
tioas  as  Mr.  Karslake  has  suggested  to-day  on  reeding  it 
tfajoogh  ;  bat  it  must  be  on  the  terms  of  the  plsiotilEs 
paying  the  costs  of  this  motion,  and  all  costs  of  the 
aete  whidi  may  torn  out.  to  have  been  thrown  away 
by  leason  of  the  amendments  now  Introduced.  Of 
eoaise,  H  la  impossible  to  say  what  they  will  bejtill  a 
later  time;  and,  farther  than  that,  to  insnre  the 
bein^  tried  as  soon  as  possible,  the  plaintiffs 
tjtf  particulars,  within  a  limited  time,  of  the 
ioBs  when  these  things  pleaded  were  done.  There 
anot  be,  for  Instance,  particulars  furnished  of  the 
leqaasfcs  xalerred  to  in  paragraph  18.  The  plaintifEs  will 
bam  seven  days  to  amend,  and  they  cannot  get  more 
wfthovt  applying  to  me.  There  will  also  be  leave  to  the 
r  to  amend,  as  they  may  be  advised,  within  a 
:  of  the  delivery  of  the  particulars. 

[Bveatnally,  the  costs  of  the  motion  were  made  costs 
in  the  notion,  but  to  be  the  defendants'  in  any  event.] 

SoUmtora  for  the  plaintifEs,  Hume,  Bird,  S  EUridget 
IsK  H*  Bamer,  town  clerk,  Preston. 

Bblifllton  for  the  defendants,  Oregory,  Boufcliffea,  A 
Ce.,  for  W.  A.  A  R.  Atwoft,  Preston. 


Fbob  Chan.  INv.  Jan.  11,  IS. 

LoiTDOir   AKB  BlACKWALL  BlILWAT  Co.   V. 

Csoaa.  (a.) 

ArUtrdion   undtr  Lnn*h  Claute$  Con$oHdaiion  Ad, 

1S45— /f»;ufic#/on  to  rtsfrain  prooefdingt—Jufisdte' 

Uon-Vw/icature  Act,  1873,  a.  85  (8). 

A  nctitf  under  the  Landi  CJautei  Ccnaolidation  Acl, 

1845,  i^as  $9rv§d  on  a  railway  eompatty  by  an  agtnt,  on 

lehalf  of  a  /orry  eort.pany  entitled  to  compenaation 

ogainat  the  railway,  requiring  the  amount  of  eompenaa- 

,  lion  to  he  aeitltd  hy  arbitration  aa  prtacribed  by  that  Act, 

(a.)  Boported  by  H.  F.  AxbdroSi  Esq.,  Barrister-at- 
Law. 


The  railway  company  alleged  that  the  agent  had  no 
authority  from  the  ferry  company  to  act  on  their  behalf , 
and  moved  for  an  injunction  to  reatrain  him  from  prO' 
eeedifig  to  arbitration  under  the  notice,  Ohitty,  J., 
granted  the  injunction,  on  the  ground  of  the  agenfa 
abaence  of  authority,  which  toould  have  JuatiJM  the 
court  in  stopping  an  action  ao  inatituted.     On  appeal, 

Held  {reveraing  the  deciaion  of  Ohitty,  J.),  that  the 
aetUed  pradice  of  the  court  not  to  reatrain  by  injundion 
proceedinga  for  an  aaaeaament  of  compenaation  under  the 
Landa  Clauaea  Conaolidation  Ad,  1845,  but  to  leave  the 
quedion  of  the  right  to  compenaation  to  be  decided  in  an 
adion  on  the  award,  httd  not  been  altered  by  the  Judica' 
ture  Ad,  1873,  a,  S5  (8),  which  empowera  the  court  to 
grant  an  injundion  in  aU  caaea  in  which  it  ahall  appear 
to  bejud  and  convenient;  thai  in  reatraining  a  peraon 
from  carrying  on  proceedinga  in  an  action  without 
auihorityf  the  court  proceeded  on  the  prindple  f  Aof  it 
had  control  over  tfs  own  proceaa,  and  would  prevent  ita 
abuae,  whereaa  that  principle  did  not  apply  to  proceed' 
inga  in  an  arbitration  to  (taaeaa  compenaation  under  the 
Landa  Clautei  Conaolidation  Ad,  1845 ;  and  that,  oon- 
aequently,  tJie  court  had  no  Juriadidion  to  grant  the  in- 
Jundion* 

North  London  Bail  way  Co.  v.  Great  Northern  Railway 
Co.,  31  W.  B.  490, 11  Q.  B,  D.  30,  followed. 

Appeal  from  an  order  of  Ohitty,  J.,  restraining  the 
defendant,  G.  J.  Oross,  from  using  the  name  of  the 
Poplar  and  Greenwich  Ferry  Oo.  in  proceedings  before 
an  arbitrator. 

The  London  and  Blackwall  Railway  Oo.,  by  an  Act  of 
1873,  were  authorised  to  provide  and  use  steam  vessels 
between  MiUwall  and  Greenwich,  and  by  seotlon  6  of 
that  Act  it  was  provided  that  the  Poplar  and  Greenwich 
Ferry  Oo.  (the  owners  of  certain  statutory  ferries,  under 
an  Act  of  George  IIL)  should  be  entitled  to  compensa- 
tion for  any  loss  caused  by  the  exercise  of  the  powers  of 
the  Act,  and  that  such  compensation,  in  case  of  dispute, 
should  be  settled  In  manner  provided  by  the  Lands 
Olauses  Act,  1845,  for  the  settlement  of  disputed  cases 
of  compensation.  In  1868  the  ferry  company  had 
granted  a  lease  of  a  horse  ferry,  from  Greenwich  to  the 
Isle  of  Dogs,  for  a  period  which  would  expire  in  1914. 
By  this  lease  the  lessors  granted  to  the  lessees  the  ferry 
and  the  tolls,  together  with  liberty  for  the  lessees  and 
their  assigns,  in  the  names  of  the  lessors  as  their 
successors  and  assigns  or  otherwise,  in  every  case  to 
demand,  sue  for,  and  recover  the  tolls,  and  the  leesees 
covenanted  to  maintain  the  ferry,  and  to  indemnify  the 
lessors  from  all  losses  and  charges  payable  by  reason  of 
any  actions  brought  against  the  leesees  during  the  con- 
tinuance of  the  lease  ilk  consequence  of  the  lessees' 
management,  occupation,  or  working  of  the  ferry. 
•  In  1878,  G.  J.  Oross  became  aasignee  by  purchase  of 
the  lease  of  1868,  and  in  September,  1884,  he  served  the 
Great  Eastern  Railway  Oo.  (who  were  the  lessees  of  the 
London  and  Blackwall  Railway  Oo.)  with  a  notice,  pur- 
porting to  be  given  on  behalf  of  the  ferry  company  and 
himself,  as  the  owners  and  lessee  of  the  ferry,  but 
signed  by  himself  only,  claiming  £60,000  compensation 
for  loss  and  damage  occasioned  "  to  ns"  by  leason  of 
the  exercise  of  the  powers  conferred  by  the  Act  of  1873, 
and,  in  the  event  of  the  railway  disputing  the  amount, 
requiring  the  amount  to  be  assessed  by  the  sheriff  nnder 
the  Lands  Olauses  Act,  1846. 

The  railway  company  having  disregarded  this  notice, 
in  November,  1885,  Oross  served  them  with  a  notice 
which,  after  reciting  section  6  of  the  Act  of  1873,  pro- 
ceeded as  follows : — *' And  whereas  we,  the  Poplar  and 
Greenwich  Ferry  Oo.  and  I,  G.  J.  Oross,  as  owners  and 
lessee  respectively  of  the  rights  and  tolls  above 
mentioned,  have  suffered  such  loss  as  hereinbefore 
mentioned,  we  do  respectively  give  you  notice  that  the 
amount  ol  our  daim  in  lespeot  of  such  Iom  is  the  sum 
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of  £50,000,  and  that  iinleM  70a  oome  to  an  •greement 
with  ua  to  pay  ut  tnch  amoant»  we  farther  ^ve  yon 
notice  that  we  desire  to  have  the  amoimt  of  oompensation 
payable  to  ue  under  the  aboTe-jeoited  6th  section  settled 
by  arbitration  in  the  manner  prescribed  by  the  Lands 
Clanses  Oonsolidation  Act,  1845."  This  nodce  was 
signed  by  0ro8s»  not  only  on  behalf  of  himself,  but  also 
as  attorney  on  behalf  of  the  ferry  company.  Cross  had  no 
authority  under  the  seal  of  the  ferry  company  to  act  on 
their  behalf. 

The  railway  company  moved  for  an  order  restraining 
Cross  from  proceecUng  to  arbitration  under  the  notice 
of  Nofember,  18d5. 

The  case  was  heard  by  Chitty,  J.,  who  granted  the 
injunction,  distinguishing  the  case  of  North  London  RaiU 
wayy.  Great  Northern  Railway^  31 W.  B.  490,11  Q.  a  D. 
30,  on  the  ground  that  Cross  had  no  authority  to  act  on 
behalf  of  the  ferry  company,  and  that,  if  the  proceeding 
in  question  were  an  action,  and  were  brought  without 
authority,  the  court  had  Jurisdiction,  at  the  instance  of 
Ather  party,  to  restrain  the  proceedings* 

Cross  appealed. 

Pollard^  for  the  appellant.— The  case  Is  within  the 
principle  of  North  London  BaUtoay  ▼•  Great  Northern 
Railway;  and  there  is  no  sniBcient  cause,  on  the  ground 
of  incon?enience,  for  stopping  the  proceedings.  This 
is  not  like  the  case  of  the  court  exercising  control  over 
its  own  proceedings.  The  railway  will  not  be  bound  by 
the  award,  except  as  to  the  amount,  and  can  raise  the 
question  of  auUiority  as  a  defence  to  an  action  on  the 
award.    [He  was  stopped  by  the  court] 

Rormr^  Q.O*^  and  Naeimythy  for  the  respondents.— The 
arbitration  will  be  nugatory,  as  the  claimant  will  not  be 
really  represented  thereon,  and  the  proceedings  ought  to 
be  stopped,  just  as  an  action  would  be  if  instituted  without 
authority.  £?en  if  the  railway  succeed  in  an  action  on 
the  award,  their  costs  of  the  arbitration  will  not  be  in- 
cluded in  the  costs  of  action,  and  will  not  be  reeoTerable. 
[Fbt,  LJ. — ^The  railway  need  not  appear  before  the 
arbitrator.]  The  railway  could  not  prudently  allow  an 
award  to  be  made  in  their  absence.  The  appeUanf  s 
proceedings  amount  to  a  legal  wrong,  and  ought  to  be 
restrained.  In  North  London  Railway  t.  Great  Northern 
Railway  both  the  parties  had  submitted  to  arbitration. 
[Fby,  L.J. — But  not  as  regards  the  claim  which  was  in 
dispute.] 

Pollard  was  not  called  on  to  reply,  but  referred  to 
Pennell  ? .  Roy,  1  W.  B.  192,  237,  3  Be  G.  M.  ft  G.  126. 

LncsLXT,  L.J.,  after  stating  the  facts,  went  on  to 
say : — The  railway  company  daim  to  restrain  Cross  by 
injunction  from  proceeding  with  the  arbitration  on  two 
grounds^flrst,  because  he  hfts  no  authority  to  use  the 
name  of  the  ferry  company ;  secondly,  because,  even  if 
he  has,  his  notice  is  bad  in  form,  because  the  claim  in 
respect  of  the  lease  had  been  lumped  with  the  claim  on 
the  reversion  ;  that,  consequently,  no  compensation  can 
be  obtained  on  this  notice.  Now,  the  first  question  Is 
how,  and,  more  especially,  when,  ought  these  questions 
to  be  decided.  Now,  those  who  have  studied  the  Lands 
Clauses  Consolidation  Act  and  the  decisions  under  it  are 
aware  that  before  1851  there  was,  at  any  rate,  some 
ground  for  contending  that,  when  an  unfounded  claim 
was  brought  under  that  Act,  the  right  to  bring  such  a 
claim  could  be  tried  on  motion  for  injunction,  and,  in 
.several  cases^  Lord  Cottenham  granted  injunctions  to 
restrain  proceedings  on  such  claims — s.y.,  in  London 
and  North' WeUern  Railway  v.  Smith,  1  liac.  &  G. 
216.  But  this  practice  was  fully  considered  by  Lord 
Truro  in  London  and  North-  Western  Railway  v. 
Bradley,  3  Mac.  &  G.  836,  and  since  then  it  has  been 
well  settled  that  the  proper  way  of  trying  the  question 
of  the  light  to  compensation  is  not  by  a  motion  for 


injunction,  and,  since  that  dedsioD,  such  iojoaetioas  have 
not  beieu  granted.  Assuming  that  Cross  hsi  no  right 
to  compensation,  the  railway  company  say  thtt  any 
award  he  may  obtain  will  bo  nng^ry,aad  thstthey 
are  entitled  to  be  protected  against  vexatioas  pnsied- 
ings.  But  the  practice  baa  been  eetaed  too  kag  ts  ha 
now  disturbed  tliat  the  Ctoiirt  of  Obaaceiy  has  no  right 
to  inveetigato  the  qneotlon  of  rigbt  at  this  stags,  hit 
should  leave  it  to  be  dedded  whstt  an  aation  is  bieaght 
on  the  award.  The  position  of  tha  railway  compsay  ii 
this.  If  an  action  is  brought  on  an  award  a&dfafli, 
the  claimant  has  to  pay  tha  coete  of  the  sotioa,  but  I 
am  not  aware  of  any  method  whereby  the  railway  com- 
pany could,  in  ewik  a  case,  recover  their  costs  hi  the 
arbitration,  though  it  is  obvious  that,  as  pndiBt 
people,  they  would  attend  and  watch  the  proessdiBgi 
before  the  arbitrator.  And,  notwithstanding  the  ss- 
larged  powers  of  the  court  to  grant  iajunotioos  mkt 
secUon  25  of  the  Jndioatnie  Act,  1873,  it  has  hm 
decided  by  the  Court  of  Appeal,  in  NoHh  leein 
Railway  v.  Great  Northern  Railway,  that  the  pnotb 
settled  by  Lord  Truro  in  tiie  above  case  has  not  bm 
altered,  and  that  since  the  Judicature  Act,  as  hrfs^ 
the  High  Court  has  no  jniisdiotion  to  restrain  pnmi- 
ings  under  the  Lands  Clauses  Act.  The  case  doti  Ht 
go  any  further  than  this,  as  is  shown  by  the  tsrmci 
the  judgments.  It  does  not  lay  down  that  in  no  cm 
can  a  person  be  restrained  from  proceeding  with  la 
arbitration.  The  court  may,  in  certain  cases,  still  do  n, 
as  it  was  done  by  Wood,  Y.C.,  in  Mauneef^  v.  MUM 
Great  Weetem  Railway,  11  W.  B.  768,  1  H.  ft  H.  130. 

A  case  of  that  kind  is^  entirely  unaifected  bj  ;hi 
decision  of  the  Court  of  Appeal,  but  that  dedsioadoa 
go  to  this— that  the  proper  method  of  tiying  the  qossttoi 
of  the  right  to  have  compensation  assessed  undsr  the 
lAuda  Clauses  Act  is  in  an  action  on  the  award,  sad  aok 
at  any  earlier  stage.  There  is,  no  donbt^  sometbiag  t» 
be  aaid  for  and  against  the  oonvenienoe  of  this  ooqim, 
but  that  this  is  the  key  and  principle  of  the  deoiikm  ii 
clear,  and  I  am  unable  to  see  any  substantial  diifsraMs 
between  that  case  and  the  preeent.  It  is  true,  as  Itr. 
Bonier  says,  that  Cross  is  proceeding  in  the  name  of  • 
prindpAl  without  any  authority  for  eo  doing.  Bat  vbit 
is  the  effect  of  that  on  the  position  of  the  railway  son- 
pany  P  Cross  will  proceed  at  his  own  risk,  and,  aaauoiiog 
he  obtains  an  award  in  his  favour,  if  the  railway  eom- 
pany  are  in  the  right  he  will  fail  in  any  action  he  may 
bring  on  the  award,  and  the  railway  oompany  will  get 
the  ooate  of  that  action.  They  may  fUl  in  rscofsriog 
from  him  their  coste  of  the  arbitration,  but  thsy  «iU 
not  be  any  worse  off  than  they  would  be  in  any  other 
case  of  an  unfounded  claim  for  compensation  undsr  th« 
Lands  Clauses  Act;  indeed,  they  are  in  a  somewhat 
better  position,  for  an  action  might  He  against  Crooe  oa 
his  warranty  of  authority  from  the  ferry  oompany.  Bat, 
assuming  that  the  railway  company  would  be  suooeaafoi 
in  such  an  action,  it  does  not  follow  that  the  court  wiD 
interfere  to  assist  them  at  this  stage.  An  injonctioa  ii 
not  in  all  oases  granted  to  restrain  an  actionable  wrong ; 
to  grant  it  is  rather  contrary  to  the  practice  of  the 
court.  I  think,  too,  that  on  the  balance  of  oonvenieBoe 
in  cases  under  the  Lands  Clauses  Act,  it  would  be  aa- 
desirable  to  entertain  the  question  of  Cross's autbori^ at* 
this  stage  of  the  proceedings. 

I  think  it  weU  to  add,  with  reference  to  the  diitinotfon 
which  Cbitty,  J.,  drew  between  this  case  and  North 
London  Railway  v.  Great  Northern  Aii^toay— vis.,  that 
here  Cross  was  proceeding  without  authority,  and  that 
if  a  person  brought  an  action  without  authority  the 
court  had  jurisdiction  to  stop  it, — that  the  court  does  so 
on  the  principle  that  it  has  control  over  ita  own  prooesir 
and  will  prevent  ite  being  abused.  But  that  principle 
does  not  apply  here.  Looking  at  the  reason  and  drift  of 
the  decisions,  the  right  way  to  raise  such  a  question  aa 
this  one  is  not  on  motion  for  injunction,  andltcaanotbe 
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Oran  or  imii.       Lokdox  aitd  B&aokwall  Bailvat  Co.  v,  Oeom.— 'Im  &■  Hamilton. 


OOURT  OF  ArPHAL. 


ItlMiltiia.    The  order  appetled  from  mutt, 

lvt«  U^Idn  AB  unable  to  agree  with  the  debbion 
|i  J.  He  iajanetion  was  groanded  on  two 
^  I  ooa  that  Crow  had  no  autborltj  to 
I  iriv  witon  6  of  the  Act  of  1873»  the  other 
^JtkfVBotaa  aothoriaed  agent,  he  oaght  to  be 
ihm  pHMMding*  Both  theM  propositions  are 
'  On  ike  ftrat  I  express  no  ooncluded  opinion, 
IBS  prooeed  on  the  supposition  that  the 
f§  oontentioQ  is  wrong*  That  will  be 
1  oa  Ister,  and  I  wUl  assnme  for  the  present 
ijdvsjooBupaiijis  right  The  question  is  as 
Momd  proposition^  The  ease  alleged  against 
MldMsanuDption  of  authority.  If  this  be  so, 
I  is  a  anllit/ ;  an/  award  in  bis  farour  will  be 
d  aqj  sction  to  enforce  it,  whether  by  the 
ay  or  JfyOross,  win  fail,  with  costs.  I  think 
>  %fat  tiiBS  to  determine  the  question  of  Cross's 
r  irill  bs  on  the  hearing  o(  such  action.  This 
m  ol  false  assumption  of  authority  in'  a  pro- 
ths  Htgh  Gourtk  which  is  a  very  different 
I  tbs  oourt  proceeds  on  the  ground  that  there 
of  its  prooess,  and  that  it  is  its 
J  its  rsoords  truthful.  But  the  oourt  has  no 
Tie  rsstxain  a  false  assumption  of  authority^ 
■■s^  tapoif.  Otherwise  the  oourt  would  be  inter- 
I  la  say  ssse  where  A.,  as  agent  of  B.,  might  be 
_  a  dsini  against  0.  without  having  authority 
ill  Is  do  10.  There  is  no  authority  to  show  that 
I  efsr  interfered  in  such  a  case,  and,  in  my 
I  mdi  s  eoune  would  frequently  lead  to  very 
BnltB  sad  be  most  inoonvenient.  The  authcoi- 
bsm  been  referred  to  l>y  Lindley,  L.J.,  go 
f  %>  ihsv  what  is  the  practice  of  the  oourt  in 
t  sUm  oader  the  Lands  Claasee  Act,  and  that 
thsmseiidy  been  afflrmed  in  the  ease  of  North 
J  ▼.  Oreoi  Nofihem  liaUway — ^ris.,  that 
k^|i«ltbs  prooeedings  the  oourt  w£D  not  inter- 
liNiy«|irioB  the  mppeal  must  be  allowed. 

t  v.— Iks  main  question  is  whether  the  oourt 
'  ft^fitttthis  injunctioo.  I  think  this  case 
I  As  principle  of  North  London  Railway  v* 
MffiM  IMway,  It  is  sought  to  distinguish  it 
■sd  thst  Grose  has  wrongly  assumed  authority 
Ibst  ease  decides  that,  howerer  futile  and 
^  s  dsim  to  hare  compensation  assessed  by 
be,  the  court  has  no  jurisdiction  to 
ibjiiijanetion  ;  that  it  had  no  power  to  do  so 
hi  Mfeature  Act,  and  that  its  power  Is  not 
i  by  thst  Act.  Chitty,  J.,  distinguUhed  that 
VSB  fts  poond  that  the  false  assutnption  of  autbority 
tttoaskss  the  case  aoalogous  to  that  of  a  person 
ilsibeea  wrongly  made  plaintiff  or  defendant  in  an 
ba  fftbout  having  given  authority  for  that  purpose, 
ttts  ii  Bot  a  valid  ground  of  dlstlnctioo,  because, 
itob  8  ssse,  tte  oourt  Is  exercising  its  Jurisdiction 


^Wbtts 


exercising  its  Jurisdiction 
;  any  abuse  of  its  proceedings.    Here  the 
is  by  an  independent  tribunal.     Tbis  dis- 
Silttsaifttinetion.    And  I  think  it  would,  in  any 
j'bs  preaiatttre  to  interfere  now.    If  an  action  on 
r^Sisrifiils,  the  company  will,  at  the  worst,  only  be 
JbMsfwtiteir  eosU  of  the  arUtratien,  and  that  is  not 
a  nMnt'  ground  for  the  court  to  Interfere  at  this 
^bfprtlag  an  Injuaotion. 

4f4t8nsed,  with  cotis. 

Urihafsr  the  appellant,  HoUingiUfortTif  Tyerman^  dt 


lor  the  respcndMits,  CattarM^   Jehu,   A 


«i^fMk 


From  Chan.  Div. 


000.4^16,  21. 


In  r$  Haioltok.  (a.) 

It^ant^MaimUnmnee — Eapooiant   nhU    foi^Jnsiir- 
anos  a§ain$t  eonHngonoy^PreammnM  on  j^oUoy. 

In/antt^  who  were  enHtled  to  an  estate  tail  in 
remainder  expectant  on  a  life  eetate,  applied  for  an 
order  to  charge  their  intereets  with  an  alloioanee  for 
maintenance,  the  charge  to  he  repaid  if,  and  when, 
eitTier  of  them  hecame  entitled  in  posseeeion,  and  the 
amount  of  the  charge  to  include  prentume  on  an  insur' 
anee  against  the  risk  of  neither  of  them  living  to  lecome 
entitleS. 

HM^  thai  the  principle  of  allowing  a  charge  on  an 
infants  real  estate  for  maintenance,  on  the  ground  thai 
a  judgment  recovered  against  him  for  necesearits  would 
he  enforceable  against  such  estate,  would  not  extend  to 
the  premiums  on  the  ineuranee;  that  the  infants*  estate 
being  in  remainder,  even  if  a  creditor  were  to  obtain  a 
Judgment  againtt  them  for  necessaries,  their  interests 
ooM  not  bs  ddivered  in  execution  or  sold  under  27  <6  88 
Vict,  c  113 ;  thai  one  infant  would  met  he  UaUe  for 
neoefsanes  supplied  to  the  other;  and  that,  thereto,  the 
order  could  not  he  made. 

Ikeieion  of  Timj,  J.,  ajfirmod. 

Appeal  from  a  decision  of  Kay,  J.,  refusing  an 
application  ou  behalf  of  infants  for  maintenauoe  out  of 
an  estate  tail  to  which  they  were  entitled  in  remainder 
expectant  on  the  death  of  their  father.  The  estat^, 
which  were  of  the  yearly  value  of  about  £2,500,  stoocl 
limited  to  the  fatheri  J.  H.  Hamilton,  for  lifq,  with 
remainder  to  his  sons  successively  iu  tail  male,  with 
remainder  to  his  daughters  successively  in  tail  male. 
He  had  two  children — a  son,  bom  in  1876,  and  a 
daughter,  bom  in  1878.  In  1884,  J.  H.  Hamilton 
became  bankrupt,  and  his  life  estate  was  sold  in  ^tl^ 
bankruptcy.  In  1885,  his  wife  obtained  fr  decree  of 
judicial  separation,  with  the  ouftody  of  the  children. 
J.  H.  Hamilton  was  abroad,  and  contributed  nothing 
towards  the  support  of  his  family.  His  wife's  only 
income  was  £100  a  year,  payable  by  hor  father  under, 
her  marriage  settlement. 

The  opinion  of  an  actuary  had  been  prooured  as  to 
the  terms  upon  which  a  sum  of  .£200  a  year  could  be 
secured  for  the  maintenauoe  of  the  children,  to  be 
repaid  at  the  death  of  tbe  tenant  for  life,  assuming  that 
one  of  the  children  lived  to  become  entitled  in  possession, 
any  insarance  against  this  event  not  happening  to 
be  borne  by  tho  lender.  The  actuary's  estimate^  was 
£13.500,  and  in  April,  1985,  a  summons  was  taken  out 
by  a  next  friend  on  behalf  of  the  infants,  that  £200  a 
year  might  be  allowed  for  their  maintenance ;  that  it 
might  be  borrowed  from  an  insurance  oifioe  on  terms  to 
be  sanctioned  by  the  court,  and  that  the  advanoea  might 
be  secured  by  a  mortgage  or  charge  upon  their  interests 
in  the  estates.  It  appeared  that  no  insurance  office  was 
willing  to  undertake  the  risk,  but  an  individual  had 
offered  to  secure  tbe  £200  a  year  on  the  above  terms, 
if  security  could  be  given  on  the  infants'  interests  in  the 
estates. 

Kay,  J.,  dismissed  the  application*  on  the  ground  that 
there  was  no  jurisdiction  to  charge  an  infant's  real 
estate  with  his  future  maintenanoe. 

The  infants  appealed. 

Swinfen  Eady,  for  the  appellants. — ^The  court  can 
make  an'  order  charging  the  infants'  interests  with  the 
£200  a  year,  on  the  ground  that  an  action  might  be 
brought  against  them  for  necessaries  supplied,  and  that 
the  Judgment  would  charge  their  real  estate:  In  re 
Eowarth,  21  W.  R.  449,  L.  R.  8  Ch.  415,  and  Ring  v. 

(a.)  Reported  by  H.  F.  Ambdroz,  Bsq.,  Barrister-at- 
Ijaw. 
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OOUKT  07  ApFBAL. 


Iv  Bi  Hjlkilvok. — SrurDiiro  v  Bowbdto, 


OomEvov  Amu 


Jarman,  referred  to  la  2>0  WiiU  t.  Palin,  80  W.  B.  858, 
L.  B.  14  Eq.  S5S:  The  eitate  tell  otn  be  barred  under  the 
Judgment  Aot.  1864,  ••  S,  Mid  under  seotion  4  ooold  be 
■old  for  the  benefit  of  a  Judgment  eiedltor,  the  debtor 
being  ordered  to  conTej  Ue  eetate.  Under  the  Trdetee 
Bzteniion  Aot,  185S,  s.  1,  the  infant  le  a  tmetee,  nnd  by 
the  Tnutee  Act,  1850,  i,  2,  a  diveotlon  to  oonfey  would 
inolude  a  diaentailing  aeenranoe.  In  the  e?ent  of  the 
infant  refusing  to  oonrey,  the  court  could  name  another 
penon  to  do  eo  under  the  Judicature  Act,  1884,  i^  14. 
But  the  court  can«  at  any  rate,  create  a  base  fee. 
[Lnmunr,  L.  J.— We  will  coneider  the  caie,  and  in  the 
meanwhile  it  should  be  Ascertained  whether  the  lender 
'  will  be  content  with  the  security  of  a  base  fee.] 

Dec  SI.— SiMn/en  Eadff  stated  that  tiie  propoeed 
lender  was  willing  to  make  the  adTaoce  if  the  court 
considered  that  it  could  oonvert  the  estates  taU  of  the 
inftmts  into  baw  fees  and  charge  the  £18,500  thereon. 

LnmLST,  LJ.— I  haTC  looked  through  the  oases  and 
the  Acts  which  have  been  dted,  and  hare  come  with 
regret  to  the  conclusion  that  we  cannot  safely  make  any 
order  in  this  case.  [His  lordship  stated  the  facts  and 
the  nature  of  the  application,  and  oontinned : — "]  We 
hoped  at  first  that  220  ffoioar^A  might  help  us.  Inthatcase 
the  court  charged  the  expenses  of  the  past  maintenance  of 
an  infant  on  the  eor^piis  of  an  estate  to  which  he  was 
entitled  in  fee  simple  in  possession.  This  was  dene  on 
the  principle  that  anyone  who  maintained  the  infant 
could  obtain  a  Judgment  against  him  which  would 
charge  his  real  estate,  and  that  the  order  would  sub- 
stantially come  to  the  same  thing.  We  thought  at 
first  that  by  a  subtle  application  of  the  same  principle 
we  could  find  a  way  of  creating  a  charge  in  the  present 
case.  But  we  cannot  make  an  order  having  a  wider 
effect  than  a  Judgment  at  law  against  the  infant  would 
ha?e.  Now,  although  an  action  could  be  brought  for 
necessaries  supplied  to  the  infants,  no  action  would  lie 
against  them  for  the  premiums  on  the  policy  of  in- 
surance, and  those  premiums  form  a  part  of  the  sum 
which  it  is  sought  to  charge.  This  objection  appears  to 
me  to  be  fatal  Again,  by  27  ft  28  Vict.  o.  112,  s.  1, 
no  judgment  is  to  aifect  any  land  until  such  land  has 
been  actually  deliTered  in  execution.  When  it  has  been 
so  delivered,  but  not  before,  the  court,  under  section  4, 
can  direct  a  sale  of  the  debtor's  intereet  therein.  Now 
in  the  present  case  the  land  cannot  be  delivered  in 
execution  by  the  sherifP,  the  estate  of  the  infants  being 
only  an  estate  in  remainder,  and  a  court  of  equity  could 
not,  during  the  continuance  of  the  life  estate,  deliver  it 
in  execution  by  the  appointment  of  a  receiver.  We 
should,  therefore,  have  to  invent  some  new  form  of 
execution  before  we  could  make  an  order  binding  the 
estates.  The  difficulties  in  the  way  of  making  the 
order  asked  for  are  such  as  cannot  be  overcome  in  any 
way  that  we  have  been  able  to  discover,  and  I  am 
afhdd  that  the  only  way  out  of  the  dilBculty  is  to  apply 
for  a  private  Act  of  Parliament. 

FkT,  L.J. — I  am  obliged,  though  reluctantiy,  to  come 
to  the  same  conclusion.  The  dUftculties  in  the  way  of 
applying  to  the  preeent  case  the  theory  of  an  action 
f6r  neceeearies  and  a  Judgment  thereon  appear  to  me 
insuperable.  In  addition  to  what  Lindley,  L.J.,  has 
notioed,  there  is  another  objection.  The  theory  is  that 
the  charge  could  be  enforced  against  the  estate  of  the 
child  who  first  becomes  entiUed  in  poesession.  But  the 
amount  of  his  liability  in  the  supposed  action  would 
be  very  different  from  the  £13,500  which  it  is  now 
sought  to  charge.  He  would  be  liable  only  for  what 
had  been  expended  for  his  own  maintenance.  The 
principle  of  He  Bowarih,  therefore,  does  not  cover  the 
case.  The  case  of  Bing  v.  Jmrman,  the  orders  in 
which  have  been  furnished  to  us,  does  not  appear  to 
DC  to  hdp  the  appUoatton*    Thaia  tha  twtator  bad 


devised  lands  to  trupteee  upon  troat,  during  a  puki 
twenty-one  years,  to  invest  the  ronta  in  the  puebM 
land,  and,  in  the  meantime,  to  aocamnlate  them ;  si 
at  the  end  of  the  twenty-one  ynara,  the  trusMs  w 
to  convey  the  devised  and  the  pnrohaaed  estate  tl 
to  the  person  who  should  then  anawer  the  deiet^ 
of  the  testator's  hebr-general,  and  were  to  ptyj 
transfer  to  the  same  person  any  aooamnlattoiis  v^ 
remained  not  invested  in  land.  The  plaintiff 
testator's  heir-general  and  had  one  ohUd,  a 
If  the  petitioner  survived  the  twenty-one 
would  be  abeolntely  entttied  ;  if  he  did  not 
period,  but  his  daughter  did,  it  was,  under  the 
stances  of  the  family,  oonsiderad  praoticelly 
that,  at  the  expiration  of  the  period,  afae  wooU 
the  description  of  the  teatator'a  h^-generd. 
these  circumstances,  upon  the  application  of  ' 
tioner,  the  oourt  made  an  order  dlracting  the 
pay  out  of  the  rents  an  allowanoe  of  £200  a 
the  daughter's  maintenance,  and  of  the  yearly 
of  £126  on  a  policy  of  insurance  fdr  £8,000, 
the  event  of  both  the  ftither  and  the  dai 
within  the  twenty-one  years.  The  oil 
that  case  were  entirely  Cerent  from  tfacee 
now  before  us,  and  I  do  not  think  that  it 
the  preeent  application.  I  therefore,  with 
to  the  same  conclusion  as  Lindley,  L. J. 

Appeal  diimis»ed» 

Solicitors.  AhboUf  Jmikim,  <ft  AhbUL 


From  Ohan.  Div.  Aug.  10;  Mii 

SrAimiiro  r.  Bowbivo.  (a,) 

TramftT  of  dock  into  foint  namas— Jnlanfioa  U 
-^BmuUing  ^ui(— ulsienf  of  tran$fem^Bi0 
have  reUran^fer.-^Naiianal  IkU  Ad.  1870  (91* 
Fief.  c.  71),  «.  22. 

The  aeeent  of  ihe  dimee  U  not  rtqvMUioik 
of  a  gift  to  him  of  propetty^  whether  real  erf 
oUhough  it  ie  in  his  power  to  nuUify  the  gift  hgi 

A  penon  not  standing  in  loco  parentis  Uw^ 
fendant^  transferred  a  sum  of  Consols  ints'^  *' 
nameSf  with  the  intention  of  benefiting  the  '  ' 
without  informing  him  of  what  had  been  ees 
transferor  qftertsards  determined  to  revoke  tie 
and,  on  the  refusal  of  the  drfendant  fo  re4reesf9\ 
fund^  brought  an  action  to  compel  him  to  do.  . 

Beld,  that  the  plaintiff  having,  at  ths  lues  ^ 
transfer,  ifitended  to  benefit  the  defendant,  the  \       ^ 
tion  of  a  reeuUing  trust  in  her  favour  was  i 
that,  consequentljf,  both  the  legal  and  ben^fidol  f 
in  the  fund  had  passed  to  the  defendant;  ^^j^^ 
having  assented  to  the  transfer  into  his  noM  «•! 
offed  the  efficacy  q/  such  transfer  ;  and  (hat  hs^ 
not,  therefore,  be  compelled  to  re- transfer  tksfiiad'     J 

Dedsum  of  Pearson,  J.  (reported  83  W.^^^ 
Ch.  D.  341),  affirmed. 

Appeal  from  a  decision  of  Pearson,  J*  (Wl**** 
W.  R.  79,  27  Oh.  D.  341).  .^ 

The  action  related  to  a  sum  of  £6,000  Osnsdii  wW 
on  the  3rd  of  November,  1880,  the  pbantiff  bftl  ^ 
f erred  from  her  own  name  into  thoee  of  beneli  ssa 
defendant,  who  was  her  godson,  and  a  relsilve  oc  ^ 
late  husband,  and  of  which  she  alleged  tbst Ji*  *" 
trustee  for  her.  It  appeared  that  tbs  ^^J^ 
informed  him  of  the  transfer,  on  the  gro«M»^ 

(a.)  Reported  by  H.  F.  Axmnoi ,  Bsq.,  dsOi^f^ 
Law. 
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knowladge  might  make  him  idle ;  but  abe  told  har 
ktotkbrokn  at  the  time  that  ahe  intoiidad  it  to  benefit 
)>im,  trbilet  reaarfiag  the  life  inoome  for  herself.  And 
tif  wm  Infofmed  bgr  him  that  ahe  wottld  not  be  able  to 
iveefaad  tte  tnaefer.  About  two  yeara  afterwards  the 
defsadaat  entered  into  a .  partnership  of  whioh  the 
plainttS  dhapproyed,  and  she  therenpon  informed  her 
•toelteeher  that  ahe  had  determined  to  roToke  hla  name 
out  ol  the  Bank  of  EngUnd  on  the  £6,000,  aa  ahe 
cenaidend  him  an  undeserring  man. 

In  BMfliber,  188S,  the  plaintiir,  then  aged  eighty- 
sight,  maiiiiid  again,  and  shortly  afterwards  her  SGlicitors 
wnfes  to  the  defendant,  informing  him  that  the  £d,000 
was  itowHng  in  the  Joint  names,  and  requiring  him  to 
wtfsnafar  the  aame  to  the  plalntUE.  On  his  refusing  to 
do  ae,  flia  aatkm  was  biought,  the  plaintiff  allej^g 
tkataba  had  no  intention  at  the  time  of  the  transfer  of 
the  defendant,  and  olaiming  a  declaration 
I  abeolntelj  entitled  to  the  fund,  and  that  the 
a  trustee  thereof  for  her,  and  should  be 
erdarad  to  ooneur  in  the  transfer. 

The  aotkm  was  heard  before  Pearson,  J.,  who  held,  on 
tte  eridanoe,  that  the  transfer  had  been  made  with  the 
o^eet  of  beneiiting  the  defendant,  and  not  with  the 
fotentioii  of  creating  a  trust  for  the  plaintiif,  and  he 
dimisaed  the  aotfon,  with  costs. 

The  plaintiif  liad  since  died,  and  the  appeal  was 
pmseuted  hj  her  executors. 

Cesme-fTar^if,  Q.O^tud  Ohadwyeh  EeaUy,  for  the 
sppdlaats. — ^The  transfer  into  the  Joint  names  was  never 
cBssBMrnicated  to  the  defendant,  and  there  is  no  cfidAoce 
thai  it  was  intended  to  benefit  him.  It  could,  therefore, 
be  rcfoked  at  any  time.  A  oonreyanoe  in  favour  of 
craditoBa  oan  be  rcToked  until  communicated  to  the 
ewditcaa.  [Conoir,  L.J. — Aa  between  the  ooureying 
party  and  the  tmatee  of  the  creditoia'  deed,  the  relation- 
iUp  la  only  agency.  Here  Fearaon/  J.,  has  held  that, 
if er  was  made,  the  plalnttiE  intended  to 
ffendant.  Oan  her  change  of  intention 
I  m>eatabliah  the  trust  in  her  favour  which  has 


ff.  A.  Oiffdrd^  Q*C,f  and  Dunning,  for  the  re- 
^poadeBfL — ^There  was  no  truat  created  here,  but  a  gift 
perieeted  in  the  proper  manner  in  deallnga  with  stock. 
The  qneation  whether  there  ia  a  reaulting  truat  depends 
oatiie  intention  at  the  date  of  the  transaction.  The 
ahasnee  of  communication  to,  and  acceptance  by,  tiie 
doare  la  immaterial,  for  the  transfer  waa  complete,  and 
in  conTeyaneea,  though  not  In  contract,  aaaent  ia  pre- 
■aoMd   nntn  diadaimer:  per  Willea,  J*^  in  Xenoe  v. 

Widtham,  16  W.  R.  88,  49,  L.  B.  S  H.  L.,  p.  315. 
BeUveiy  of  a  deed  to  the  person  who  will  benefit  by  it  is 
^•At neceaaary  to  ita  validity:    Olavering  v.  Clavering^ 

T^tee.  Ob.  S85,  referred  to  in  Doe  d,  Oarnone  v.  Knight, 

5  E.  «;  a,  p.  690. 
They  alao  referred  to  Tate  ▼.  LeUhead,  2  W.  B.  680, 

Kay,  668;  Fowkee  v.  Pteaooe,  S8  W.  B.  588,  L.  R.  10 

Cb.  848;  /a  re  Ejfkgn'e  Truefe,  6  Ob.  D.  115,  86  W.  B. 

Dig.  87;  and  2>yer  v.  Dffer,  8  Oox,  98, 1  Wh.  ft  Tud. 

I*  a  Xq.,  5th  ed.,  888,  with  the  notea  thereto. 

C7eeeas.J3af«^,  Q.O^  replied. 

CWn  adv.  wH, 

Bea.  18.— Lord  Haubvut,  0.,  after  stating  the  facts, 
wmt  on  to  say  : — ^The  question  is  whether  the  intended 
gift  was  complete^  In  which  case  it  would  not  be 
revocable  at  the  option  of  the  donor,  or,  to  speak  more 
■ocurately,  whether,  the  gift  not  being  oooiplete,  it 
lOBted  only  in  intention,  although  the  subject-matter  of 
the  gift  remained  within  the  control  of  the  donor.  If 
the  matter  were  to  be  discussed  now  for  the  first  time 
i&  might  well  be  doubted  whether  the  assent  of  the 
fionee  was  not  a  preliminary  to  the  actual  passing  of 


the  property.  One  certainly  could  not  make  a  man 
accept  as  a  gift  that  which  he  does  not  desire  to 
possees.  That  is  a  matter  which  is  settied  by  authorities 
which  have  not  been  called  to  the  notice  of  the  court 
during  the  argument  In  Butter  and  Baheif^e  caee^  8 
Oo.  Bep.  85a.,  26b.,  it  is  said :— ''The  same  law  of  a 
gift  of  goode  and  chattels,  if  tiie  deed  be  delifeied  to  the 
use  of  tiie  donee,  the  goods  and  chattels  are  in  the 
donee  preaentiy,  before  notice  or  agreement;  but  the 
donee  may  make  refusal  in  fwia,  and  by  that  the  prop- 
erty and  intefeat  will  be  deveeted.*'  That  case  waa  de- 
cided in  1590.  Ezaetiy  100  years  afterwaids,  in  Thomp'  . 
mm  ▼.  ZeocA,  8  Vent.  198,  the  question  again  arose,  and 
was  decided  in  the  same  way.  JnBiggerei.  Evan»^^'BSLk 
Bl.  867, 8  W.  B.  a  L.  Dig.  148,  in  1855,  the  old  authorities 
were  reviewed  by  Loid  Oampbell,  who  formulated  the 
principle  by  which  the  present  case  must  be  governed, 
that  where  the  party  taking  the  legal  interest  under  a 
deed  has  also  a  beneficial  interest,  no  assent  is  neceesary 
to  perfect  his  titte.  Both  the  beneficial  and  the  legal 
interest  in  the  Oonsols  passed  to  the  defendant.  If 
both  were  intended  to  pass,  and  did  pass,  it  is  im- 
possible to  see  how  any  queetion  of  trust  oan  arise.  I 
agree  with  Pearson,  J.,  and  the  appeal  must  be  dis- 
missed, with  coets. 

OonoK,  L.  J. — The  daim  in  this  action  is  for  a  declare* . 
tion  that  the  defendant  Bowring  is  a  trustee  for  the 
plaintiff  of  the  stock  in  question.    The  facte  have  been 
already  sufficiently  stated  by  the  Lord  Chancellor. 

In  this  case  the  defendant  was  a  nephew  of  the  plain- 
tiff's late  husband,  and  the  plaintiff  did  not  stand  to  the 
defendant  in  loco  parenth.  The  rule  is  well  settled 
that,  in  the  case  of  a  transfer  into  the  names  of  the 
transferor  and  a  person  not  his  son  or  adopted  son,  there 
iMprimd  facie  a  resulting  trust  for  the  transferor.  But 
the  presumption  la  capable  of  being  rebutted  by 
showing  that  a  benefit  was  intended.  Here  there  is 
ample  evidence  of  intention  to  confer  a  benefit,  and 
what  took  place  when  the  lady  tried  to  get  back  the 
fund  showed  that  she  had  intended  to  confer  a  benefit 
and  afterwards  changed  her  mind  and  wished  to  take  it 
back.  Therefore,  the  resulting  trust  is  rebutted,  and, 
as  the  defendant  has  surviTed  her,  the  legal  right  must 
prevail,  and  he  must  have  the  fund.  The  qneation  has' 
been  raised  whether  anything  vested  in  the  defendant 
Sf,  until  iuformed  by  the  plsiutiff  of  her  deeire  to  recover 
the  stock,  be  did  not  know  of  the  transffr.  Trnnsfers 
of  stock  are  regulated  by  the  National  Debt  Act,  1870, 
s.  22,  They  are  to  be  by  entry  in  the  books  of  the 
Bank  of  England,  signed  by  the  transferor,  and  the  Act 
does  not  meke  acceptance  by  the  transferee  necessary. 
It  is  tf  rule  of  law  that  where  a  transfer  is  made  to  a 
person,  even  if  it  is  accompanied  by  onerous  obligations, 
the  transferee  takes  the  property,  subject  to  a  right  to 
repudiate  it  when  be  knows  of  the  transfer,  and  that  the 
fund  vests  in  him  till  it  is  rejected. 

The  case  of  SiggtrB  v.  Evant,  a  later  case  in  which  all 
the  earlier  authorities  were  reviewed,  shows  that  this  is 
the  rule,  and  a  stronger  case  is  there  referred  to  by 
Lord  Campbell,  at  p.  388,  of  Smiih  ▼.  Whetler,  1  Vent. 
128,  which  is  stated  at  length  in  the  judgment  In  Small 
▼.  Marwoodf  9  Bam.  &  Cress.  300,  306,  whsre  the  right 
of  the  Crown  was  defeated  by  an  asslgnmsnt  made 
before,  but  not  communicated  to  the  assignee  until 
after,  the  tiUe  of  the  Crown  accrued.  There  it  was  held 
that,  though  the  assignee  was  ignorant,  still  the  assign- 
ment was  rffectual  at  once,  and  that  the  title  of  the 
Grown  was  barred  by  the  deed  without  any  assent. 
The  appeal  must  be  dismissed. 

LiMDLBY,  L.J.,  d<>livered  the  following  written  judp- 
mfUt:*-Tiie  right  of  the  plaintiff  to  liave  the  £6,000 
Consols  iu  question  in  thitf  action  re- tmnsf erred  fu 
her  depends  upon  the  legal  effect  of  her  own  conduct 
on  the  8rd  of  Korember,  1880.    Ou  that  day  she  caused 
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£6,000  Oonsols,  then  belonging  to  her,  to  be  transferred 
in  the  books  of  the  Bank  of  England  into  the  Joint 
namee  of  herself  and  the  defendant,  and  the  oTldenoe 
shows  that  she  did  this  deliberately,  after  being  ad? ised 
that  she  would  not  be  able  to  resoind  the  transaction, 
and  clearly  at  the  time  intending  the  defendant  to  keep 
the  Consols  for  his  own  benefit  after  her  death  in  the 
event  of  his  snnriting  her,  which  event  was  highly 
probable.    The  transfer  was  made  without  eonsidera- 
tien  and  without  any  knowledge  on  the  part  of  the 
defendant  of  what  was  done.    She  now  wishes  to  have 
the  Consols  re-transferred  into  her  own  name,  and  the 
question  is  whether  she  is  entitled  to  have  them  baek. 
The  transfer  of  stock  and  the  rights  of  stockholders  (or 
of  persons  in  whose  names  stock  is  etanding)  depends 
partly  on  general  principles  and  partly  on  the  provisions 
of  the  National  Debt  Act,  1870  (33  k  34  Yiot.  c.  71). 
By  this  statute  a  transferee  of  stock  primd  /acie  acquires 
the  legal  title  to  it;  and  if  his  transferor  had  himself  a  good 
title  to  the  stock  and  a  right  to  transfer  it,  and  has 
transferred  it,  the  transfer  cannot  be  treated  by  him 
or  by  the  Bank  of  England  as  a  nullity.    Kor  is  there 
any  method  by  which  the  transferor  can  get  back  his 
stock  without  the  concurrence  of  the  transferee  or  some 
order  of  a  competent  court  requiring  him  to  execute  a 
re-transfer.    Formal  acceptance  by  th^  transferee  of  the 
transfer  to  him  is  not  necessary  to  complete  his  legal 
title  (see  section  22).     The    defendant  in  this  case 
declines  to  re-transfer  the  stoek,  and  the  question  is 
therefore  reduced  to  this— ^tiz  ,  whether  there  are  any 
grounds  on  which  the  court  can  order  him  to  do  so  or 
make  him  account  to  the  plaintiff  for  the  value  of  the 
stock  which  she  seeks  to  get  back  from  him.    The 
plaintiff  in  her  statement  of  claim  and  In  the  court 
below  rested  her  case  on  equitable  grounds,  and  sought 
to  establish  a  trust  in  her  favour.    But  the  only  trust 
which  was  consistent  with  the  evidence  was  a  trust  to 
pay  her  the  income  of  the  Consols  for  the  Joint  lives  of 
herself  and  the  defendant.    This  trust  was  not  in  con- 
troversy, but  is  not  sufficient  for  the  plaintiff's  purpose. 
Ko  trust  will  suffice  short  of  an  absolute  trust  for  her- 
self.   But  it  is  impossible  to  impose  such  a  trust  on  the 
defendant  when  the  evidence  conclusively  shows  that  she 
never  intended  to  create  any  trust  of  the  kind.    Trusts 
are  neither  created  nor  implied  by  law  to  defeat  the 
intentions  of  donors  or  settlors  ;  they  are  created  or 
implied,  or  are  held  to  result,  in  favour  of  donors  or 
settlors,  in  order  to  carry  out  and  give  effect  to  their 
true  iutentions,  expressed  or  implied.     It  appears  to 
me 'that  there  are  no  equitable,  as  distinguished  from 
legal,  grounds  on  which  the  plaintiff  can  obtain  relief. 
It  was,  however,  contended  before  us  that  the  legal  title 
had  not  passed  to  the  defendant ;  that,  as  he  never  knew 
of  the  transfer  or  assented  to  it  untU  after  he  was  re- 
quested to  re- transfer  the  stock,  the  gift  of  it  to  him 
■  was  really  incomplete,  and  that  the  legal  title  to  it  was 
still  in  the  plaintiff.    I  am  of  opinion,  however,  that 
this  is  not  the  case.    An  incomplete  gift  can,  of  course, 
be  revoked  by  the  donor  at  any  time;   and  I  believe 
that,  by  the  civil  law  and  the  laws  of  some,  if  not 
all,  foreign  countries  founded  upon  it,  a  gift  is  incom- 
plete until  the  donee  has  assented  to  it,  or,  at  least, 
until  he  has  been  informed  of  it,  and  has  tacitly  assented 
hy  not  objecting  to  it    But  I  have  not  been  able  to 
ascertain  that  this  doctrine  is  ever  applied  where,  as 
in  this  case,  the  donor  has  put  the  thing  given  out  of  his 
own  power,  and  has  placed  it  in  such  a  position  that  he 
can  only  get  the  thing  back  with  the  concurrence  of  the 
donee.    When  once  the  possession  is  changed,  it  is  too 
late  to  revoke ;  but  whether  poisession  is  changed  until 
the  donee  has  assented  to  the  change  is  not  so  clear. 
However  this  may  be  on  general  principles,  or  by  the 
civil  law,  our  own  law  as  to  the  necessity  of  assent  to 
gifts  seems  settled  by  Butler  and  Baktr*9  cose,  Thompson 
V.  Ltaeh^  in  the  House  of  Lords,  sad  HUggeri  t.  Mwnu, 


The  older  authorities  were  oarefuUy  exftwaln^d  ia  m 
last  case  by  Lord  CampbeUt  and  I  take  it  now  It  1 
settled  that,  although  a  donee  may  diaaeat  from  m 
thereby  render  null  a  gift  to  him,  yet  that  a  gift  to  Hi 
of  property,  whether  real  or  penoaal,  by  deed*  vsifel  li 
properify  in  him  snbjeet  to  his  diaeant.  The  im 
principle  appean  to  me  to  be  applieHUt  I 
transfers  of  stock  ia  the  booka  of  the  BMl4| 
England.  If  the  assent  of  the  tzattsf  eiee  vata  aiesiMi| 
to  complete  his  legal  title,  the  LagUlatnra  iKnM  « 
have  made  his  formal  aceeptanoe  of  a  trasMfer  ttf  M| 
unnecessary,  as  it  has  done  by  the  aaotiott  to 
have  aheady  alluded.  It  would  ba  Tary  amh 
to  the  Bank  of  England  if  aeoeptaaoe  of  a  f 
neoessary,  and  yet  that  no  evidence  ot  it  in  tbsir 
should  be  so.  For  these  reaaons  I  shu  ot  opialea 
the  plalntiiTs  attempted  levoeation  ot  her  gift  iTaiJ 
late,  and  that  the  appeal  faiis,  and  oaght  te  bei 
missed,  with  costs. 

Appeal  diimiu^d. 

Solicitors,  5an(i(mi»  Kerny,  A  Kaighi;  BM^i 
rick,  (fr  Grajf, 


From  Olian.  Div, 


/olyl 


In  re  Nobwich  Sq,t7iiab£B  Fies  Assitbakcb  i 

BBASNBTt'a  GAflB.    (tf.) 

Unlimiied  eompany-^Windtng  up-^Oail^Paynu^ 
direehr  as  eur^y  for  company — M^off-^Ooi' 
Ad,  1862  (25  A  26  Vid.  c.  89),  s.  lOI. 

A  diredor  of  an  wdifnUed  compaisyt  t^Ao  wm 
OS  a  eoniribuiory  in  the  wifwUny  ap,  ajter  tk€  ^^^^ 
winding-up  order  paid  to  the  ftoisApere  of  the  comfC 
•tim  repruenUny  hie  proporUon  of  liaMiiy  on  t 
mieeory  note  wlieh  heii  been  yiven  to  ike  hatdutt ' 
diredore  to  eeeure  overdrafte  on  the  oompawfe  c 
and  he  at  the  $ame  time  took  from  the  banker e  an 
ment  of  thai  proportion  of  their  debt.    It  woe  d 
whdher  the  purpoeee  for  which  the  overdrafte  wete 
mere  within  the  company* »  powert.     On  a  elaim^ 
director,  under  tection  101  of  the  Oompaniee  Ad, 
to  id  off  the  enm  Jie  had  eo  paid  o^uinW  cdUe,         ^ 

Beld,  that  hie  right  to  be  repaid  thie  sum  by  ihe^ 
pany  noft  being  eetabliehed,  the  eet^off  oughi  ndlo^ 
allowed,  ^ 

In  re  German  Mining  Oo„  8  If.  E.  548,  iDtQ^^ 
A  G.  19,  43,  explained.  ...^ 

Deeieion  of  Bacon.  Y.O.  {reported  38  W.  B.  im^ 
affirmed. 

Appeal  from  a  decision  of  Bacon,  Y.O*  (repoiM  I 
W.  B.  1010),  where  the  facts  areiuUy  strted. 

The  question  was  whettier  Mr.  Braanett,  ^]£ 
contributory  in  respect  of  oaUa  aiade  la  the  MSJin^ 
of.  the  above  oompaay,  waa  entitled  to  aet  off  •••*■ 
that  UabUity  a  sum  of  £500,  paid  by  hia  ta  M 
bankers  of  the  company  on  a  promissory  note  for  ij^  | 
given  by  the  directors  of  the  company,  of  ^^^/^ 
Brasnett  waa  one,  to  secure  the  overdrawn  aoeoaat  ^ 
the  company.  ^ 

The  payment  of  the  Jt500  had  been  jnsde  ^^Jl 
date  of  the  winding-up  order,  and  the  bank  *>^?f|! 
to  Mr.  Brasnett  an  equitable  assignment  of  ^^  "^^  * 
the  extent  of  £500.  ^^ 

Bacon,  V*0.,  held  that  Mr.  Brasnett  wee  w^  ^"^^^ 
to  set  off  the  £500  against  the  caUs. 

Mr.  Brasnett  appealed.  _^^ 

(a.)  Beported  by  Hi  F.  Axumoi,  Biq.»  BanMr^ 
Law. 
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Bation  Smith,  Q.C.,  and  Mdhold,  tot  the  appeUant. 
-^Tlie  sam  aecarod  bj  the  promitsory  note  was  applied 
in  paymente  for  which  the  oompany  was  liable,  and, 
t]ienfora»  the  appellaat  is  eoHUed  to  set  off  the  amonnt 
an  paAdi,  to  be  ascertained  on  inquiry :  In  re  The  Oerman 
Mimin§  Ob.,  %  W.  B.  643,  4  De  G.  M.  k  Q.  19,   48  ; 

OiMa  amd  We^e  ease.  18  W.  R.  970,  L.  R.  10  Eq.  312 ; 

JSe  CoHk  and  YougJud  BaUtoay  (7o.,  18  W.  R.  M,  L,  B. 

4  Oh.  748,  and  the  Oompaniee  Act,  1862,  s.  101. 

Jf arte,  Q.Ct  and  Seward  Briee,  for  the  liquidator, 
Here  not  eaOed  o&« 

Obxtbb,  Ii J.,  after  atating  the  appellant's  claim  and 

ttilmnDg  to  eeoCion  101  of  the  Companies  Act,  1862, 

wnt-en  to  aay : — I  may  point  out  that  serious  questions 

M%ht  arise  as  to  the  right  of  the  bank  to -prove  at  all  on 

tUi  claim,  because  it  appears  that  the  necessity  for  the 

aemdnit    aroae  to  a  great  extent  from  the  company 

havmg  engaged  in  certain  guarantee  or  treaty  business, 

and  it  is  doubtful  whether  that  was  authorized  by  their 

deed  of  aettlementy  or  by  any  meeting  of  the  company, 

tf  the  latter  had  power  to  do  so.    If,  then,  this  was  not 

legitimate    boBiBcss,  there   is  the  question  whether  a 

dirsetor  esm  claim  to  be  indemnified  against  a  payment 

made  la  respect  thereof,  oh  the  authority  of  In  re  The 

Gcmmi  Mining  Co,^  as  a  payment  made  for  the  benefit 

ot  the  eomaD J.    It  is  contended  that,  if  any  part  of  the 

•OB  wae  paid  for  legitimate  purposes,  or  in  discharging 

IfaWlttiee  of  the  company,  the  appellant  is  entitled  to  a 

set-off  to  that  extent,  and  to  an  inquiry  to  ascertain  the 

amoimt.     In   my  opinion,  it  is  unnecessary  to  decide 

whsOer,  as  SMelgnee  of  the  bank's  claim,  he  is  entitled, 

on  the  Mithority  of  In  re  The  German  Mining  Co.,  to 

pffove  againat  the  commmy's  assets  as  a  person  who  has 

psid     BKmey    on    behalf    of   the    company.      Serious 

qBastfoBB  will  arise  on  such  a  claim,  which  I  will  not 

pbtakt  ovt»  but  which  are  obnous.    But  there  is  a  clear 

debt  due  fiom  the  appellant  on  the  antecedent  call,  and 

hisealj  ennrer  to  that  Is  a  disputable  claim,  either  as 

emigabb  el  the  bank,  or  as  haTing  paid  money  for  the  pur- 

poMs  oi  tibe  eompany.  In  my  opinion  it  would  not  be  right 

to  aOow  turn  to  set  off  this  ckdm,  the  amoont  of  which 

flBD  oaiy  be  aaoertained  by  inquiry.    He  may  establish 

this  eiaiJB,  and  all  we  can  do  is  to  add  that  our  decision 

!•  te  be  withont  prejudice  to  such  proof  or  claim  as  the 

■ppellant  nsay  be  advised  to  make  against  the  company. 

Ai  icgards  the  set-off,  in  my  opinion  the  decision  of  the 

Yioe-Chanoellor  was  correct. 

Ijboxat,  IfcJ. — t  am  of  the  same  opinion.  It  is  ob- 
viouB  that  the  appellant  Is  liable  for  the  calls,  and  that  at 
the  date  of  the  winding  up  he  had  no  right  of  set-off. 
Any  tight  he  may  haye  against  the  company  in  respect  of 
tills  £500  la  not  yet  established,  and  I  am  by  no  means 
satisfied  that  he  has  any  such  right,  but  I  gite  no 
opinlob  on  that.  But  I  am  sufficiently  familiar  with 
the  eaae  of  In  re  German  Mining  Co,  to  know  that 
nothing  would  be  more  dangerous  than  to  assume  that  it 
appUea  to  a  director  who  has  paid  money  for  what  he 
is  pleaaed  to  call  the  benefit  of  the  company.  The  prin- 
ciple of  that  case  must  be  applied  with  the  greatest 
cautloD,  and,  when  looked  at  closely,  one  finds  that  it  pro- 
ceeded on  this  principle,  that  the  money  which  the  com- 
pany is  ultimately  made  to  repay  has  been  applied  in  the 
disdiarge  of  debts  for  which  the  company  was  liable. 
The  liability  does  not  depend  on  the  mere  fact  that  the 
money  was  borrowed  from  the  bankers — that  is  no 
debt  at  all  in  law — but  on  the  fact  that  the  money 
itMlf  was  applied  in  diecbarging  debts  and  lia- 
bilities which  might  othermse  hare  been  enforced 
against  the  company.  And  I  doubt  whether,  when  the 
chdm  is  InTestiguted,  the  appellant  will  be  able  to  bHng 
himself  within  that  case.  I  am  not  sure  that  this  £50o 
vas  e?er  a  debt  oaring  by  the  company,  or  that  that 
nun  has  bcoi  applied  in  discharge  of  the  company's 


liabilities  in  such  a  way  that  In  re  German  Mining  Oo, 
applies.  Section  101  of  the  Companies  Act,  1862,  was 
not  considered  in  that  case.  All  we  can  do  now  is  to 
order  the  appellant  to  pay  the  amount  of  the  call, 
without  prejudice  to  any  question  as  to  his  right  to 
profe  In  respect  ot  the  £500. 

BowBN,  L.J.— I  agree. 

Appeal  ditmieied,  with  co$t$. 

Solicitors  for  the  appellant,  OufUi  A  CoUinion, 

Solicitors  for  the  respondent,  Boxall  A  Boxall. 


From  Q.  B.  Di? . 


Jan.  13. 


Ebg.  v.  Budoe.  (a.) 


PraeUce-' Court  of  Appeal-^Oriminal  matter^^Change 
of  place  of  trial  under  Palfne^^e  Aet  {19  A  20  Viet.  e. 
16),  a.  Z—BigJU  of  appeal~~Judicature  Act,  1873  (36 
dt  87  Vict.  e.  66),  $.  47. 

No  appeal  liee  from  a  deeieion  of  the  Queen* e  Bench 
Diviiion  on  an  amplication  for  a  writ  of  certiorari, 
under  ieetion  8  of  £\ilmer*e  Aet,  to  remove  an  indidmeni 
into  the  Central  Criminal  Court  for  trials  the  deeieion 
being  a  ^'Judgment  of  the  High  Court  in  a  erimindl 
cauee  or  matter "  within  eettion  47  of  the  Judicature 
Act,  1873. 

Motion,  by  way  of  appeal  from  the  Queen's  Bench 
Division,  for  a  writ  of  certiorari  under  section  3  of 
Palmer's  Act  to  remove  the  indictment  into  the  Central 
Criminal  Court,  in  order  that  the  prisoners  should  be 
tried  there. 

The  prisoners  had  been  committed  for  trial  at  the 
Cumberland  AssiEes  on  a  charge  of  murder. 

The  QueeQ*s  Bench  Dirision  refused  the  motion. 

Cavanagh,  for  the  prisoners,  moved  ex  parte,  by  way 
of  appeal  from  that  decision,  contending  that  the  Court 
of  Appeal  had  jurisdiction  to  hear  the  appeal. 

He  cited  Beg.  v.  Weil,  31  W.  R.  60,  9  Q.  B.  D.  701  ; 
Beg,  V.  Pemberton,  28  W.  R.  362,  5  Q.  B.  D.  95 ;  Reg. 
V.  Steel,  25  W.  R.  34,  2  Q.  B.  D.  37  ;  Beg.  v.  Foote,Zi 
W.  R.  490,  10  Q.  B.  D.  878. 

The  CouBT  (Lord  Eshbb,  M.R.,  and  Cotton  and 
BowBN,  I1.JJ.)  held  that,  under  section  47  of  the  Judica- 
ture Act,  1873,  which  provides  that  "no  appeal  shall 
lie  from  any  judgment  of  the  High  Court  in  any 
criminal  cause  or  matter,  save  for  some  error  of  law 
apparent  upon  the  record,*'  the  Court  of  Appeal  had  no 
jurisdiction  to  hear  the  appeal,  as  the  decision  of  the 
Queen's  Bench  Division  was  a  judgment  in  a  criminal 
cause  or  matter,  and  so  was  final. 

Appeal  diemiised. 

Solicitor,  E,  H,  Biggin,  for  T.  Johneon,  Carlisle. 

(or.)  Reported  by  W.  F.  BAaar,  Esq.,  Barriitsrat-Lair* 
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Stbwabt  k  Co,  9.  MB&OKAirat'  Mabuts  Insvbanob  Ck>» 


Couxt  cft  i 


'  From  Q.  B.  !>!▼•  Not.  4 ;  Dec.  7. 

Stxwabt  ft  Co.  v»  Hbechaihs'  Mabute  Issusavge 
Co.  («.) 

lfartf}0  ff}«ufanc0 — Time  policy  on  ihip-^Menwrandwn 
agaifiit  particular  average  under  three  per  eenU'^ 
Suece$iive  loeeee — Mode  of  calculating  loeeee. 

Where  a  time  policy  of  ineurance  on  a  ehip  oontaine 
a  memorandum  whereby  the  $hip  i$  warranted  **/ree 
from  average  under  three  per  cent,  unless  general^*  in 
order  to  see  whethtr  the  limit  in  the  memorandum  has 
heen  esceeeded,  average  losses  which  have  occurred  on  tJie 
same  voyage  during  the  period  insured  must  he  added 
together,  hut  not  thoie  which  have  occurred  on  different 
voyages  during  that  period, 

Ther^ore,  under  a  policy  containing  such  a  memor- 
andum,  underwriltrs  are  not  liable  in  respect  of  distinct 
average  lostes,  each  of  which  occurred  on  a  separate  and 
distinct  voyage  during  the  period  insured,  and  amounted 
to  less  than  three  per  cent;  although  in  the  aggregate  the 
losses  exceeded  that  amount. 

Judgment  of  Stephen,  J.  {reported  14  Q.  B»  D,  655, 
33  W.  B.  Big.  182),  reversed. 

Appeal  of  the  defendanta  from  the  judgment  of 
Stephen,  J.,  reported  14  Q.  B.  D,  565,  38  W.  B.  Dig. 
189. 

The  action  waa  by  peraona  intereated  in  a  marine 
policy  of  inanrance  to  reooTer  from  nnderwritera 
£46  18e.  2d.  in  reapeot  of  a  loaa  of  £4  Ids.  lOd.  per 
cent.,  enatained  by  damage  to  the  steamer  Winddiffe. 
The  policy  was  a  valued  policy  on  the  ship  for  a  year, 
and  contained  the  following  warranty:—".  .  ,  all 
other  goods,  also  the  ship  and  freight  shall  be  and  are 
warranted  free  from  average  under  three  pounds  per 
cent,  unless  general,  or  the  ship  be  stranded,  sunk  or 
burnt.*'  In  the  statement  of  defence  it  was  alleged  that 
the  loss  was  not  a  general  average  loss,  and  the  Tessel 
was  not  stranded,  sunk,  or  burnt  during  the  period 
insured  ;  that  no  particular  average  lose  amounting  to, 
or  exceeding,  three  per  cent,  on  either  valuation 
separately,  or  on  the  whole  accrued  during  any  one 
▼oyage  in  the  period  covered  by  the  policy,  and  that  the 
loss  waa  the  aggregate  of  several  distinct  particular 
average  losses  to  the  ship,  which  was  valued  at  £9,000, 
each  of  which  occurred  during  aaeparateand  distinot 
voyage,  and  each  of  which  amounted  to  less  than  £8 
per  cent,  on  the  anm  of  £9,000;  but  the  defendants 
admitted  that  the  aggregate  of  the  losaca  amounted  to  a 
sum  exceeding  £8  per  cent,  on  the  sum  of  £9,000,  and 
that  all  the  losses  occurred  within  the  period  insured. 
The  defendants  alleged  that  the  loss  was,  therefore,  one 
for  which  they  were  not  liable  under  the  terms  of  the 
policy. 

On  the  above  facts,  which  were  substantially  admitted, 
Stephen,  J.,  held  that,  as  the  losses  in  the  aggregate 
amounted  to  mor£  than  three  per  cent.,  they  were 
within  the  exception,  and  to  be  bone  by  the  defendants 
(see  report  14  Q.  B.  D.  555,  38  W.  B.  Dig.  132). 

The  defendants  appealed. 

Qoreil  Barnes,  for  the  appellants.— The  leases  on 
each  voyage  should  have  been  treated  aeparately. 
Suppodng  the  ship  to  have  been  stranded  at  the  oom- 
mencement  of  a  voyage,  then,  though  the  damage  may 
be  trifling,  it  would  have  to  be  held  over  to  the  end  of 
the  time  and  added  to  any  other  small  losses.  The 
clause  in  the  memorandum  shows  that  the  particular 
average  loss  applies  to  freight  as  well  as  ship ;  therefore, 
if  the  freight  were  insured,  and  the  plaintiffs  contention 
were  correct,  the  losses  on  the  different  freights  during 
different  voyages  would  have  to  be  added  up  at  the  end 

(a.)  Reported  by  C.  A.  Fbbabd,  Esq.,  Barristar-at-Law. 


of  the  time  to  see  if  th^  amounted  to  three  par 
The  words  "  unless  general "  show  that  the  cUnse 
be  read  distributively  as  applicable  to  the  sep 
voyages,  as  in  each  voyage  the  intereata  oontribatt 
general  average  would  be  diiEereiit.  The  piaotii 
average  adjusters  is  to  laeke  up  the  average  atth^ 
of  the  voyage— I.e.,  at  the  end  of  the  venture  fai  i 
the  goods,  ship  and  freight  were  all  interested, 
to  treat  the  losses  as  accumulated  at  the  end  e 
voyage.  In  Blaekett  v.  Bayal  Exchange  Insuranss 
2  Or.  ft  Jer.  244,  the  aggregate  of  the  loaaea  was  td 
but  there  the  policy  was  a  voyage  policy.  MoieovM 
decision  la  wrong,  for  the  distinction  betwesa 
expenses  under  a  suing  and  laboariag  daoss 
particular  average  losses  had  not  been  then  dmwi 
Kidston  v.  Empire  Insurance  Oo,,  15  W.  B.  68,  L 
C.  P.  535, 544.  The  former  case  waa  followed  in  Am 
in  DonneU  v.  Oolnmhian  Insurance  Go.,  2 
366,  per  Story,  J.  But  in  Brooks  v-  Oriental  It 
Co,,  7  Pick.  259,  where  there  waa  a  time  pel 
decision  wns  otherwise,  on  the  ground  that  tiie 
of  the  memorandum  was  to  prevent  ehdms 
insurers  in  respect  of  trifling  losses. 

He  also  referred  to  Wilson  v.  Smith,  8  Bi 
Burnet  v.  Kensington,  7  T.  R.  210;  Lidgett  v. 
19  W.  B.  1088,  L.  B.  6  0.  P.  616  ;  Lewis  v. 
Tndor's   Here.    L.    0.,  3rd  ed.,  pp.   255,  25<i 
Knight  v.   Faith,    15  Q.  B.  649 ;    Livie  v.  Ji 
12  East,  648 ;  Amonldon  Marine  InaiiraDoe«  4tt 
819 ;  Phillips  on  Insurance,  §  1780. 

Eilhery,  for  the  respondent.— There  ia  no  pn 
average  adjusters  on  this  point.     Some  have  psMj 
some  have  not  at  the  end  of  the  voyage.    Hie  coi 
by  the  insurers  is  to  recoup  the  aaanred  at  the « 
the  risk  the  damage  he  will  have  then  sustained, 
assured  cannot  bring  an  action  until  the  risk  i>  i 
end :  ^ewart  v.  BteeU,  6  Scott  N.  B.  927, /mt  V 
in  argument. 

Be  referred  to  Dudgeon  v.  Pemhrohe,  25  W.  S.^^ 
2  App.  Cas.  284;  Bohertson  v.  French,  4  Bsit,  * 
Aniould  on  Marine  Insurance,  vol.  1,  pp.  88, 227. 

Chrdl  Barnes,  in  reply.-— Practicf^y,  the  stats  «f  J 
vessel  mubt  be  looked  to  at  the  end  of  each  voyeg!' 
the  injuries  apportioned  to  particular  and 
average. 

Cur.  adv. 

Dec.  7.— The  following  judgment  of  theJOovt  ( 
Esunt,  M.B.,  OorroH  and  LnfBLsr,  L.JJ.)  was  c'  " 
by 

Lord  EsHBB,  M.B.— I  have  to  deliver  the  Jo4_ 
of  the  court  in  this  case.  The  case  was  decided  j 
Stephen,  J.,  on  the  statements  in  the  pleadings.  I  ( 
sorry  that  there  was  no  Jury,  for  a  mercantile 
would  have  been  of  great  assistance.  The  ci 
question  which  has  never  been  decided  in  this  eooBl 
The  action  is  upon  a  time  policy  on  a  ship,  and  ii 
admitted  that,  during  the  time  insured,  the  ship  r 
made  several  distinct  and  separate  voyages,  and 
merely  one  voyage  including  aeveral  stages  of  isi^ 
three  or  more  separate  and  distinct  voyages  a 
leases  were  incurred,  the  aggregate  of  which 
exceed  the  three  per  cent,  mentioned  in  the  ] 
though  the  losses  in  each  separate  voyage  alone 
not  do  ao.  This  action  is  to  recover  from  the  ia 
in  reepeot  of  all  the  losses.  Nothing  more  oaielflit  ( 
be  imagined  than  this  policy.  It  is  the  oidinaiy  loini 
a  policy  on  goods,  but  into  it  there  have  bean  f^ 
clauses  making  it  a  policy  on  a  ship*  though  dsdj  ^ 
been  left  in  which  can  only  apply  to  goods.  ^*  r^ 
question  is  as  to  how  we  ought  to  deal  with 
policy.    It  being  a  policy  on  a  ship,  to  vy  >*^ 
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flist  Mkfi  QHk  dl  inuBalerial  ttipvLitloiii  which 

)t   ^Qirittj  1^  to    a    polity  on  a    ship.      It 

te  Mdthv:  "And  it  ii  dedand  and  agreed 

» akftp  AiIlbivBnanted  fiee  fiom  average  under 

dM  gstunl,  or  the  ahip  he  stranded, 

The  qaeafiion  is    whether*  in  eon- 

^ttiftHiektei  happened,  all  the  loesea  on  the 

\  fqyagea  shoold  be  added  together, 

itffl^ttawhai  been.a  loss  over  three  per  cent., 

~  r«b  hn  to  be  dealt  with  separately,  in 

Ion  being  under  three  per   cent., 

rMtimofered  in  respeot  of  any  one  lose. 

I  01  foods  are  almost  universally  voyage 

^t^mfuM  I  know,  might  equally  be  time 

J  fli  po&j  eovsring  any  goods  which,  at  the 

I  AeJoM^  ne  on  board  the  ship.     With  regard 

ipdii7  OB  goods,  it  has  been  held  that 

ngs  losies  which,  although    they    were 

^ystooeorred  on  the  same  voyage,  were  to 

I  IngBtiisr  hi  order  to  see  whether  the  aggregate 

■ded  fiMtluse  per  cent.    In  the  case  of  BlackeU 

t  Mx^ange  Aimnmue  Co.  the  same  was  decided 

Bot  to  8  foysge  policy  on  a  ship.    In  America 

^bssn  8  ifaailar  decision,  though  in  another 

'   "  I  wss  different.    We  have  now  to  deter- 


ba  astter  in  the  case  of  a  time  policy  on  a  ship. 

k  «Mt  bs  Botiosd,  fliat,  that  a  time  policy,  as 

^  Ibgkad,  cannot  be  lor  a  longer  period  than 

lutftit,  fa  1748,  when  this  memorandum  was 

Mseed,  there  waa  no  limitation  as  to  time; 

Ikteiodoiibt  that  it  was  a  common  practice, 

ITHtBoiftketiffle  policies  for  a  longer  period  than 

iatkstjear,  for  revenue  purposes,  a  statute 

Itotheeiteet  that  a  time  policy  should  be 

isda  for   a    longer   poiod    than     a    year. 

so  CDsctment  for  revenue  purposes,  and  if 

thought  right  to  do  away  with  that  restriction, 

■Hdfli  Boald,  as  in  almost  every  country,  be  for 

thm  a  yesL    If  you  consider  a  time  policy  on 

it  ii  iapiMBible  to  suppose  that  either  party 

_^wM hsis  fatended,  as  a  matter  of  business, 

l^aMttoBs-ofMill  average  losses  should  stand  over 

ilhiiMloftheUme  insured. 

.V  a  ttM  poBej  were  for  a  year,  there  might  be, 

\  l«%  MpBRts  voyages.    If  it  were  for  more  than 

.  Ihffs  would  inevitably  be  such  voyages,  and 

yvjth  anew  captain  and  crew.    If,  therefore,  in 

lofs  policy  to  cover  goods  for  more  than  a  year  it 

KMuy  for  the  assured  to  prove  all  the  separate 

I  St  the  sad  of  the  period,  then  although  it  would  be 

\  ttst  the  insurers  should  have  an  opportunity  of 

^Isg  iato  the  ciroumstances  of  each  loss,  yet  it 

ht  prsetScally  impossible  for  them  to  do  so, 

r  St  the  end,  it  might  be,  of  two  or  three  years 

imU  have  to  inquire  whether  a  loss  occurred 

IBh  MS  pails  or  otherwise,  imd  might  have  to  search 

ifts  worid  to  iind  the  crew  or  captain,  and  would, 

~"  I,  pisctically  have  no  means  of  checking  the 

Althoagh  each  voyage  would  be  complst^y  at 

P«l,tht7  w»U  have  to  wait  to  the  end  of  the  period 


l|,  it  is  to  be  ooDsideied  that  the   stipu* 

waU  cover   genaral    average    leases  if  they 

^  M  asipted  out  of  the  term  average.     In  the 

.  ^J<*_|msl  average,  and  of  separate  voyages,  it  is 

l^!*^^'''^  ^^  average  should  be  adjunted  and 

J|^>tttecDd  of  each  voyage.    If  it  were  necessary 

*~<>  tte  end  of  the  whole  period  insured,  the 

I'fly^t  of  avenge  would    be    between    different 

Hf^-^t  t^dUf  there  would  be  no  means  of  inquiry. 

.  ^>*>te»ltiould  seam  very  difOoult,  indeed,  to  say 

I  wfthiMMry  to  wait  until  the  end  of  the  period 

It  hsB  been  held  that  the  losses  are  to  be 

'  "M  tifMhir  fn  the  voyage.     What  would  be  the 

:  mil  Hbom  of  a  long  time  policy  ongoodiP   It  would 


be  consistent  with  decision  and  reason  to  say  that  you 
must  add  all  the  losses  within  each  separate  and  distinct 
voyage,  but  not  losses  which  occurred  in  two  voyages. 
How  will' that  be  with  regard  to  a  ship  f  Bo  the  same 
reasons  exist  with  regard  to  a  policy  on  a  ship  and  one 
on  goods  f  If  any  reasons  are  given  in  the  books  for 
this  memorandum.  In  some  it  Is  said  that  these  small 
losses  are  exempted,  as  between  assured  and  insurers,  on 
account  of  the  difficulty  of  deciding  how  much  is  due  to 
loss  by  tea*  perils,  and  how  much  to  wear  and  tear.  Aa 
regards  goods,  that  is  not  a  very  good  reason,  because, 
to  take  the  case  of  perishable  goods,  there  Is  no  wear 
and  tear  In  them.  Whatever  damage  is  done  to  such 
goods,  it  almost  always  is  apparent  that  it  began  from 
sea  perils ;  and  If  that  is  the  origin  of  the  damage,  the 
extent  doee  not  prevent  it  being  an  average  loss.  The 
true  business  reason  for  the  memorandum  is  that,  to 
prevent  disputes  about  small  matters,  the  assured  are 
willing  to  stand  by  a  trifling  loss.  If  so,  it  is  Just  as 
applicable  to  a  ship  as  to  cargo.  It  is  said  that  if  you 
take  the  other  reason,  it  is  easy  to  find  damage  done  by 
sea  perils  to  the  ship  at  the  end  of  the  voyage  when 
she  is  examined.  But  that  reason  is  more  applicable  to 
a  ship  than  to  goods.  As  to  goods,  the  reason  why  it  is 
said  that  you  add  together  all  the  different  looses  on  a 
voyage  is  that»  until  the  end  of  the  voyage,  you  cannot 
distinguish  how  much  of  each  loss  is  due  to  separate  and 
distinot  sea  perils,  and  it  is  said  that  you  can  with  regard 
to  a  ship.  To  my  mind,  you  cannot,  in  a  great  many 
instances,  do  so  in  the  one  case  more  than  in  the  other. 
Take  the  case  of  injury  to  the  topmast,  and  then  of  a 
sail  being  blown  away,  it  is  easy  to  distinguish  these. 
But  if  a  ship  is  strained  in  a  storm,  and  on  the  same  voyage 
there  occurs  another  storm  with  equally  rough  weather, 
it  is  difficult  to  say  that  there  was  no  further  strain  in 
the  second  storm.  Therefore,  I  cannot  say,  with  regard 
either  to  a  ship  or  to  goodp,  that  the  reason  of  not 
being  able  to  tell  how  much  is  due  to  sea  perils,  and  how 
much  to  wear  and  tear,  is  a  good  reason ;  and  I  think 
that,  in  both  oases,  the  memorandum  was  introduced  for 
the  same  reason — via.,  to  guard  the  insurers  from  dis- 
putes as  to  trivial  matters,  and  because  the  assured  were 
willing,  in  order  to  avoid  such  disputes,  to  undertake  a 
liability  as  to  small  losses.  In  old  days,  no  doubt, 
three  per  cent,  was  a  fair  sum  to  cover  only  small  losses. 
But  tl^e  siae  and  value  of  ships  have  now  increased  so 
that  the  three  per  cent,  will  cover  very  considerable 
losses,  as  in  this  case.  But  merchants  and  insurers,  with 
that  business  idleness  which  is  peculiar  to  all  mercantile 
transactions,  have  not  taken  tbe  trouble  to  alter  the 
rate  of  percentage,  oo  that  it  covers  very  considerable 
losses.  But  that  cannot  alter  the  construction,  and  this 
memorandum  must  be  construed  now  as  it  would  have 
been  when  it  was  first  introduced*  For  that  reason 
I  observed  that,  for  fifty  years,  time  policies  might  have 
been  for  more  than  a  year.  The  memorandum  must  be 
construed  in  the  same  way  now  when  for  purposes  of 
revenue  they  can  only  be  for  one  year. 

Now,  with  ref erenoe  to  the  oaseS|  in  Brooki  v.  OrimUdl 
Itiiuranoe  Co.^  the  Judgment  was  by  Putnam,  J.,  a  Judge 
from  whose  decisions  I  have  often  had  great  assistance. 
In  that  case  there  was  a  time  policy  on  a  ship,  and 
the  insurer  was  not  to  be  liable  for  any  partial  loss 
unless  It  should  amount  to  five  per  cent,  but  tbe 
assured  was  to  recover  on  a  general  average.  One  of 
the  questions  was  whether  distinct  successive  losses 
were  to  be  added  together  to  make  up  the  five  per  oeut. 
The  Judge  said: — ''We  are  of  opinion,  as  to  the 
second  question,  that  distinct  and  successive  losses  are 
not  to  be  added  together  in  order  to  make  up  the  five 
per  oent,  but  that  the  damage  from  disasters  happening 
at  one  time,  or  In  one  continued  gale  or  storm,  is  to  be 
considered  by  itself.  If  this  were  otherwise,  the  in« 
surers  would  be  called  upon  to  pay  for  a  great  many 
trifling  losses  which  should  be  borne  by  the  assured  as 
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coming  within  the  common  wear  and  tear  of  the  ship. 
It  was  to  prevent  anoh  olalma  that  the  clause  in  the 
policy  now  ander  consideration  was  introduce."  I 
cannot  accede  to  that  reasoning.  In  one  storm,  which 
might  last  for  four  days,  it  might  be  as  easy  as  possible 
to  tell  whether  the  losses  were  or  were  not  distinct. 
Suppose  that  in  such  a  storm  a  ship  scrapes  a  rock  and 
damages  her  keel,  and  that  on  the  following  day  she 
loses  her  masts,  that  would  have  nothing  to  do  with  the 
disaster  to  the  keel.  The  two  disasters  are  as  distinct 
as  if  they  had  occurred  in  separate  and  distinct  storms. 
As  to  wear  and  tear,  I  hare  already  dealt  with  that. 
The  next  case  in  order  of  date  was  BlackeU  t.  Eoydl 
Exe?Mnge  Assurance  Co.,  in  this  country.  It  was  in  the  Ex- 
chequer, in  the  time  of  Lord  Lyndhurst,  O.B.,  who,  great 
and  excellent  as  he  was  in  many  respects,  was  not  a  great 
mercantile  lawyer.  But  the  decision  must  be  treated 
with  great  respect,  and  we  must  consider  that  it  was 
decided  in  1832  and  has  never  been  overruled.  The 
poUoy  there  in  question  was  a  voyage  policy  on  a  ship, 
with  the  memorandum, ''  free  from  average  under  three 
per  cent,  unless  general'*  The  court  held  that  in  a 
policy  on  a  ship  you  must  add  together  the  different 
losses  occurring  during  the  same  voyagd,  although  they 
were,  in  fact,  distinct,  and  arising  from  different  causes. 
Therefore,  in  the  case  of  a  voyage  policy  on  a  ship 
the  court  followed  that  which  was  the  rule  in  the  case  of 
a  voyage  policy  on  goods.  I  may  be  too  critical,  but 
the  judgment  in  that  case  seems  to  me  to  have  been  asome- 
what  lasy  one.  The  court  did  not  enter  into  the  business 
aspect  of  the  case  at  all,  but  decided  according  to  a 
rule  ordinarily  applicable  to  the  construction  of  other 
instruments.  The  ground  of  the  decision  is  that  the 
memorandum  is  in  the  nature  of  an  exception  and  in 
favour  of  the  assured,  and  that  it  is  a  rule  of  construc- 
tion that  a  stipulation  in  a  contract  is  to  be  construed 
most  strictly  against  the  party  in  whose  favour  it  is. 
That  is  the  ordinary  rule  of  construction,  but^  in  my 
opinion,  it  cannot  be  appUed  to  such  instruments  as 
charter-parties  or  policies  of  Insurance.  The  decision  is 
that  in  a  voyage  policy  on  ship  you  must  add  together 
the  different  losses  which  occur  in  the  voyage,  and  I 
think  that  the  case  is  a  binding  authority  on  that  point. 
Further,  there  is  a  decision  of  Story,  J.,  to  the  same 
effect  in  DonneU  v.  Columhian  Insurance  Co,  There 
the  policy  was  a  voyage  policy  on  a  ship.  The  voyage 
consisted  of  a  series  of  stages,  but  the  voyage  insured 
was  "'at  and  from  Baltimore,  to,  at,  and  from  all  ports 
and  places,  in  any  order  of  succession,  one  or  more 
times  to  the  same,  between  Valparaiso  and  GuEaquil, 
both  inclusive ;  at  and  from  thence  to  port  or  ports  in 
Manilla  and  Java,  and  at  and  from  thence  to  port  of 
discharge  in  Europe  or  the  United  States."  Story,  J., 
came  to  the  conclusion  that  the  losses  were  to  be  added 
together  in  order  to  see  whether  they  were  within  the 
exception  in  the  memorandum.  He  gives  another  rule 
of  construction.  He  says  that  the  exception  is  ap- 
plicable to  the  whole  voyage,  and  that  the  rule  of  con* 
struction  applicable  to  ^e  exception  is  to  be  applied  to 
the  subject-matter  to  which  the  exception  Is  applicable. 
It  will  be  seen  that  the  case  is  of  a  voyage  policy  on  a 
ship,  and,  therefore,  it  really  decides  that  losses  in  the 
same  voyage  are  to  be  added  together.  Therefore  it 
agrees  with  the  English  and  differs  from  the  other 
American  case.  Therefore,  there  are  two  decisions,  one 
in  England  and  one  in  America,  that  in  a  voyage  policy 
on  a  ship  the  losses  in  each  voyage  must  be  added 
together.  As  to  voyage  polidet  I  think  that  those 
decisions  are  to  be  adopted,  and  that  in  a  voyage  policy 
the  average  losses  must  be  added  together  in  order  to 
see  whether  a  case  is  taken  out  of  the  exception. 

But,  in  the  case  of  such  instruments  as  we  know 
policies  and  charter-parties  to  be  here  and  In  America, 
ought  one  to  i^^ply  the  ordinary  rules  of  oonftmction 
which  BXt  applicable  to  other  instroments  f    Nothing 


can  be  imagined  more  uniformly  inarttstio  and  i 
grammatical  in  every  respect,  or  more  diffevsat  Hi 
another  contract,  than  a  policy  or  obarter<-party.  Tl 
contain  numberless  distinct  stipulations  and  Hm 
distinct  contracts,  and  no  one  has  ever  atteoiplil! 
give  a  grammatical  construction  to  them.  Vptai 
I  confess  that,  whenever  new  pointa  have  been  f 
apon  them,  English  judges  have  almost  invariably  I 
the  opinion  of  the  jury  as  to  the  oontraofcs.  II 
that  in  strictness  it  is  said  that  they  took  i 
custom,  but  in  fact  they  did  not,  but  asked  tiMj 
lor  their  view  of  what  the  contract  was.  IT 
thought  it  would  have  been  well  to  have  ntSuAi 
as  to  what  was  the  manner  of  dealing  in  ' 
the  matter  now  in  question. 

But  here  there  was  no  jury.    Now,  I  pvotasti 
it  being   right    to    attempt  to    construe 
charter-parties  according  to  the  ordinary  mist  i 
able  to  defined  instruments  or  contracts,    ttr 
me  that  in  such  cases  the  proper  rule  of 
when  there  is  no  jury  to  give  assistance,  is  to  I 
bear  a  knowledge  of  business,  taking  for 
the  assured  and  insurers  have  acted  in  a 
and  to  construe  the  instrument  aooording  tol 
business  view  which  can  be  adopted.     Now,  fai  t 
of  a  time  policy,  treating  the  matter  in  that  ^ 
also  taking  into  account  what  I  hare  said — tha^l 
the  fiscal  statute,  a  time  policy  might,  and  would  t 
more  than  a  year,  and  also  the  fact  that^  in  msnyi 
where  the  policy  is  a  time  policy,  there  may  be  fli  . 
voyages  in  the  year — ^it  seems  to  me  that  we  shodlli 
consider,  as  a  matter  of  business,  that  the  insannj 
to  wait  to  the  end  of  the  time   insured  in 
calculate  the  losses.    If  the  vessel  is  a  coaster,  tiis  i 
and  perhaps  the  captain,  will  be  changed  at  the  i 
each  voyage.    If  damage  is  done  to  the  ship,  as  1 
loss  of  spars  and  sails,  the  damage  muat  be  repsh 
the  end  of  each  voyage.     Therefore^  the  end  of  j 
voyage  seems  to  me  to  be  the  natural  business  i 
When  the  parties  would  consider  these  losses.  '^ 
after  long  consideration,  and  with  the  asslBts 
brethren,  I  have  come  to  the  conclusion  t3M%i 
case  of  a  time  policy,  the  separate  and  distfnsf  ( 
is  the  period  to  be  considered  for  the  purpose  oil 
lating  the  losses,   and  that.  In  the  case  of  if 
policy,  that  period  is  the  whole  period  ooversH 
policy.    I  wish  to  make  It  clear  that  I  do  not  dWi 
voyages    divided  into  stages,    but    with   the 
separate  and  distinct  voyages. 

The  most  careful  statement  of  the  proposition  fi« 
found  in  Phillips  on  Insurance,  though  it  does  n^ 
precisely  with  this  case.  At  section  1780  be  r' 
"  Another  question  iS|  whether  successive  lossss 
added  together,  and  a  claim  made.  If  the 
exceeds  the  rate  of  the  exception."  He 
distinction  there  between  a  ship  and  goods.  **  In  > 
to  cargo  and  freight"— therefore  he  leaves  out  •' 
"  the  practice  in  assessment  has  always  been  to  6Mi 
the  rate  of  the  exception  upon  the  aggregate  mwJ 
each  passage  or  period  during  which  each  risk  oonfl' 
on  the  same  subject."  It  mast  be  observed  how,  -f 
had  in  his  mind  the  possibility  of  a  time  policy  on  [ 
Which  might  cover  different  goods  on  different  t^ 
he  exactly  hits  the  matter ;  he  says :  "  Bach  pw["»L3 
period  during  which  each  risk  continaes  on  w*  "^ 
subject."  He  would  positively  exclude  difTsrent  I 
when  the  same  insurance  covers  different  goods.  Toi 
these  words  to  a  time  policy  on  a  ship^  you  ""'^'[^  ^ 
the  average  loss  which  occurs  during  e$ch,  P^**^!^ 
period— t.f.,  during  each  separate  or  <U«*^"?VJ3ZiV 
Therefore,  taking  that  to  be  the  rule  of  ««»**"?^ 
policies  of  insurance  and  charter-parties,  ft^ 
attempting  to  treat  them  aooording  to  the  <>'<*"*2Jfc 
of  grammatical  construction,  I  think  the  piop^  l^  ^ 
a  ttmepoU^ottashipiitoteytha^^r^*?'''^ 
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OevnorAmAL. 


Baxvm  V,  Weight  k  Soir. 


Oovsr  o»  Avniite 


,  att  At  a^erago  Imsm  whioh  ooearred 
I  aid  dWiMtfc^age  mast  be  added  together, 
kit  Unf  omai  ttne  per  oent.,  the  ease  it  taken  oat 
tiM|tiflB,  M  that  the  average  loeeea  which 
tfatvoapntBaiid  dietiiiet  foyages  are  not  to 
fittv.  The  period  to  be  ooniidered  ie 
»fld  dliMiiet  Tojage.  There  is  one  oaae 
klliMawjige  eannot  be  brought  in-*fiE., 
Ilbkti^ife  ODntiaaei  longer  than  the  time  in- 
ijaetine  polioj  it  may  be  that  the  time 
_^|flddiifngpnrtolthe  last  separate  and 
|«99ii  Therefore,  in  such  a  case,  only  the 
"lAsn  ooearred  up  to  the  time  when  the 
the  added  together,  beoaose  any  loss 
I  k  aot  eoreted  by  the  polioy.  For  these 
tills  sooM  to  the  coaelasion  that  the  losses 
|iM  hsvfaig  oocnnred  in  separate  and  dlstinot 
hmi  the  hM  in  any  one  voyage  not  amounting 
Wpf  sent,  the  ease  is  not  taken  oat  of  the 
Tkcnfofe,  the  assured  are  not  entitled  to 
k  of  any  one  or  all  of  the  losses.  We 
of  opinion  that  the  appeal  most  be 


I  Ik  sppeQanti,  WaUon$,  Buhhf  S  Co. 
,F.W.S  H.  Hilbery. 


l&ILBiT.  Dec.S,  8. 

Baihb  9.  Wuefix  ft  Soir.  (a.) 
--CmforiHon^BiUi  tf  exchange  given  far 
..jffi  enHtor^BUle   indoreed  for   tfaku-^ 
^  mkmea   w^AokI    d^wiinf   value   of 

Mf  Mdd  aivancte  to  the  defendanU  and 

mtBtfif  goods  eujtflied,  taking  hiUe  accepted 

^^dtKlefor  the  amount    Goode  were  aUo 

w^^mdanU  with  the  plaintiff  a$  secu/rily. 

-Ji7  Mraed  auHty  the  hille  for  value^  and 

fhHreemneg  the  defendante  filed  a  petition  for 

Ifai  flf  composOian  under  the  Bankruptcy  Aet^ 

fk  ateiitort  resolved  to  accept  a  compoeition. 

mntgnmt  hetween  the  plaintiff  and  the  holders 

>l<K»tteiatter  claimed  and  were  wM  the  com- 

k  mptd  of  the  whole  of  the  hiu$t  the  plaintiff 

iUuKUcoiml  with  the  amount  of  the  com* 

mdihe  fMnUf  then  paid  them  the  balance. 

U/  Hd  not  eend  in  any  proof  or  claim  any 

P74  w  daimei  to  hM  the  eeourUyfor  the  amount 

[k Unto  the  hMere  of  the  hiUe,  the  eeeurity 

7  <MiiJleini(  to  cover  the  whole  amount  of  the 


I^UlyLoid  Ether,  ILB.,  and  Cotton,  luJ.^that 

Iff^i  cosU  not  hy  each  an  arrangement  give 

^•grtateradeantage  in  respect  of  his  security 

Is *^  ^low  0/  Umkrwpitcy  would  aUow  him, 

^heniU  aof  is iwl  tfi  a  better  position  than  if 

■«f ««y0(Md  the  hOU,  inwhieh case  he  oovHd  only 

■gar^PwdliUcwwposrtidn  on  the  baHanee  of  the  debt 

FXSpi%^  *<>^  </  ^^^  ieenrtty,  and  that  the 

\  Ci2??»**''/^^  ^•^"^^  ^  *^*y  ^  ^  defendanU 

I  2,25?  **  •*^  **•  oomposrtibn   ae^MO%  paid 

j25J«»»WeA  wwM  haee  been  paid  on  the  balance 

JfSIf^  MveUng  the  value  of  the  security  / 
|.^[*5iU.  (e^ree^fi tf  III  f*efeatt«)»  <*«<.  ««<*«• 
r.?"""fc»u.  «*e  dividende  having  been  paid  to  the 
!T*»ya»Mgi  on  the  entire  deM,  the  debt  was 
^^nmitmtd  the  pMnUff  could  not  hold  the  seeuriiy 

^  %M|y  W.  ?.  BAsnr,  IsQ.,  BaiiiiteiHit.LMr. 


to  cover  an  entirely  different  deU-^namdy,  the  bdhnee 
paid  by  him  to  the  holders;  hut  that  the  court  would 
give  him  the  benefit  he  would  have  derived  from  the 
s^curUy  if  he  had  dealt  with  it  in  the  way  allowed  by 
lAs  bankruptcy  law. 

Judgment  of  the  Qaeen's  Benoh  Dlyislon  (rqN>rM  15 
Q.  B.  D.  lOS,  as  W.  R.  Dig,  16)  affirmed. 

This  was  an  action  to  reooTcr  £938  68.  9d.,  the  price 
of  goods  sold  and  deli? ered.  The  defendants  admitted 
the  plaintiff's  olaim,  bat  counter-claimed  against  the 
plaintiff  as  hereinafter  appears.  When  the  case  came 
on  for  trial,  it  was  ordered,  by  consent  of  the  parties, 
that  the  matters  in  dispute  should  be  referred  to  a 
speoial  referee,  who  was  to  find  all  the  ftaots  and  raise  all 
the  issues  of  law  for  the  court,  who  should  ha^e  power 
to  draw  inferences.  The  speeial  referee  reported  sub- 
stantially as  follows :— 

1.  The  plaintifi  is  a  wool  merchant,  and  the  defend^ 
ants  are  wool  spinners  and  manufiwtnrerB,  both  oanying 
on  buainess  at  Bradford. 

9.  PrsTiously  to  the  month  of  January,  18S1,  th« 
defendants  had  purchased  considerable  quantities  of 
wool  from  the  plaintiff  in  the  ordinary  way  of  busiaeis. 
In  January,  1881,  the  defendants  wero  indebted  to  the 
plaintifi  in  a  large  amount  for  wool  sold,  for  which  they 
had  given  the  plaintifi  bills  accepted  by  them.  In  the 
early  part  of  1881  the  defendants  applied  to  the  plaintifi 
to  make  them  cash  adTancee  in  addition  to  the  eredit 
which  they  had  on  their  trade  account.  The  plaintifi 
consented  to  do  this  upon  (substantially)  the  following 
terms— namely,  the  defendants  were  to  depoiit  wool 
with  the  plaintifi  against  the  cash  adTanoes  made  bf 
him,  and  were  also  from  time  to  time  to  accept  Mllf 
drawn  upon  them  by  the  plaintifi  for  the  amount  of  the 
advances  and  interest. 

3.  Between  the  commencement  of  1881  and  the  Sdtii 
of  August,  1889,  the  defendants  purchased  from  the 
plaintifi  large  quantities  of  wool  for  the  purpose  of 
their  business,  for  which  they  guTO  him  their  mm«P^ 
ances,  and  they  also,  during  the  same  period,  deposited 
with  him  large  quantities  of  wool  by  way  of  security* 
and  from  time  to  time  socepted  bills  for  sums  idTanced 
to  them  by  the  plaintiff. 

4.  On  the  94th  of  August,  1889,  the  defendants  filed 
a  petition  for  liquidation  of  their  affairs  by  arrangement 
or  compoeition  with  their  creditors  under  the  provisioni 
of  the  Bankruptcy  Act,  1869.  At  this  time  the  staie 
of  their  account  with  the  plaintifi  was  as  foUows  :-* 


DiBTon. 


£    s.    d* 


Amount  due  on  trade  account  made  im 

as  below 9,996  13    6 

d      8.    d* 
Four  bills  due  between 
September  andKoTcm- 
ber,  1889    .        .        •    1,919    9    6 
Not  coTcred  by  aooept- 

.      807  10    6 


9,996  13    0 

Amount  due  on  adfanoe  account  made 

up  as  below 8,938  15    4 

Four  billa  due  between 

the    30th    of    August 

and  October,  1889       .    3,938  16    4 


£5,466    8    4 


OBBDITOn.  £      ft     d« 

Balaiice  in  pUdntifi's  hands  from  ialo 


of  wool 
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Baivbs  V,  Wbioht  ft  Son. 


GovBT  OF  Anu 


Wool    dopodtod    whiofa    rabteqaontlj 
vealiiad  when  sold     .        •        .        •      3,236    1    0 


^.778     4    2 


£        8.    d. 

I>ebtor 5,465    8    4 

Oroditor 3,773    4    2 


Balance £1,692    4    2 


5.  At  the  date  of  the  liqoidation  petition,  the  plaintiff 
had  negotiated  the  whole  of  the  aboTe  bills,  whioh  had 
been  aooepted  by  the  defendanta,  and  whioh  were  then 
oomnt.  Some  of  these  bills  were  in  the  hands  of  the 
pUdntiil's  bankers,  who  had  disoonnted  them  for  him, 
and  had  credited  his  aooonnt  mlth  the  amounts,  less 
discount,  and  the  remainder  were  held  by  creditors 
of  the  plaintiit,  to  whom  he  had  indorsed  them  for 
Talae. 

6.  Statutory  meetings  of  the  creditors  of  the  defend- 
ants  were  duly  held,  at  which  it  nas  resolved  to  accept 
a  oompceition  of  6s.  in  the  pound,  payable  by  instalments, 
extending  oTcr  two  years,  and  for  whioh  bills  were 
to  be  giTcn  by  the  defendants  in  satisfaction  of  their 
debts. 

7.  By  arrangement  between  the  plaintiff  and  the 
Taiious  holders  of  the  bills,  the  latter  cUimed,  and  were 
paid,  the  composition  of  6s.  in  the  pound  in  respect  of 
thesaidbills.  The  arrangement  between  the  plaintiff  and 
the  holden  of  the  bills  was  to  the  effect  that  the  plaintiff 
waa  to  be  credited  in  account  with  the  amount  of  the 
compceitikm,  and  that  he  should  make  up  the  difference 
between  the  composition  recelTcd  and  the  amount  of  the 
bills,  and  this  arrangement  has  been  carried  out. 
In  one  or  two  cases  he  paid  the  amounts  due  on  the 
billa  before  any  dividend  was  reoeiyed  in  respect 
thereof. 

8.  The  defendants  protested  against  the  holders  of  the 
billa  piofing  for  and  receiving  the  composition  in  respect 
of  the  full  amount  of  the  bills  without  giving  credit 
for  the  security  held  by  the  plaintiff  but  were  advised 
that  they  had  no  alternative  but  to  adoiit  the  proofs 
and  pay  the  composition,  which  they  did,  the  composition 
amounting  to  £1,647  8b.  The  plaintiff  did  not  send  in 
any  proof,  or  claim  any  dividend. 

9t  After  the  registration  of  the  resolutions,  the  defend, 
ants  continued  to  carry  on  their  business,  and  to 
purchase  wool  from  the  plaintiff;  but  they  always 
claimed  tobe  indemnified  by  him  against  the  bills  which 
he  had  negotiated  as  above  mentioned. 

10.  At  the  commencement  of  this  action  the  defendants 
were  indebted  to  the  plaintiff  in  the  sum  of  £938  68. 9d., 
for  wool  purchased  by  them  since  the  date  of  the 
liquidation  proceedings.  The  defendants  refused  to  pay 
this  amount  in  order  to  compel  the  plaintiff  to  bring  this 
action,  and  so  to  raise  the  question  of  law  involved  in 

11.  I  And,  as  a  fbct,  that  the  wool  held  by  the 
plaintiff  at  the  date  of  the  liquidation  proceedings  had 
been  deposited  with  him  aa  security  for  both  the  advance 
and  trade  accoimtf. 

12.  Upon  this  finding  the  defendants  contend  that  they 
were  entitied,  for  the  purposes  of  the  composition,  to 
have  the  matter  dealt  with  as  if  the  bills,  which  were 
then  current,  had  not  been  negotiated.  They  allege 
that  the  plaintiff  was  bound  to  indemnify  them  against 
the  bOls,  which  were  in  the  hands  of  third  parties,  and 
that  he  and  the  holders  of  the  bills,  Jointly  or  severally, 
were  only  entitled  to  be  paid  the  composition  on  the 
balance  of  the  debt  due  to  the  plaintiff  after  giving 
credit /or  the  security  held  by  him.  This  balance  has 
been  previously  stated  to  be  £1,692  4s.  2d.,  the  composi- 
tion dividoBd  on  i|hich  jroul^  be  /607  13s.  ^d.,  instead 


of  £1,547  8s.,  which  the  defendsmta  have  paid  to 
holders  of  the  bills,  making  a  difference  in  the  defsodi 
favour  of  £1,039  4s.,  and  deductinfl^  from  this  sm 
£938  6s.  9d.  claimed  by  the  plaintifl,  an  ultimate  b4 
of  £101  8s.  Id.  would  be  left  in  the  defsoii 
favour.  They  also  contend  in  the  alternative.! 
inasmuch  as  the  plaintiff  has  allowed  prools  to  1 
in  respect  of  the  current  bills,  he  has  absad 
forfeited  his  right  to  the  security  held  by  Um,  i 
the  defendants  are  entitied  thereto,  leas  the 
admitted  to  be  due  to  the  plaintiff  for  goods  i 
the  liquidation  proceedings. 

18.  The  plaintiff  contends  that,  na  a  aeouredc^ 
he  was  entitled  to  avail  himself  of  his  seimiiM 
utmost  extent,  and  that  there  is  no  legal  ore 
principle  which  would  prevent  his  retaining  hii  i 
notwithstanding  that  be  had  negotiated  the  bOii| 
were  given  as  a  collateral  security  for  his  dsll 
that,  as  he  bargained  for  both  goods  and  bUlij 
the  advances,  he  is  entitled  to  the  benefit  of  bod 

The  Queen's  Bench  Division  (Pollock,  B.,  and| 
gave  Judgment  for  the  defendants,  holding  thi  ' 
the  plaintiff  had  not  abandoned  hie   aecuritj 
not  entitied  to  be  put  in  a  better  position  1 
negotiated  the  bills  than  if  he  had  remained  thsli 
them,  in  whioh  case  he  was  only  entitled  to  baf 
composition  on  the  balance  of  the  debt  altsr  ^ 
the  value  of  the  security. 

The  plaintiff  appealed|  and  the  defendanti  gnel 
notice  of  appeaL 

Charles^  Q,0.,  and  Xane,  for   the  plaiotliL- 
admitted  that,  if  the  plaintiff  had  paid  the  in* 
in  full,  he  would  have  had  to  give  credit  for  the  i 
and  then  to  prove  for  the  balance.     But  the  t 
of  the  parties  was  that  the  security  ahould  be 
the  ultimate  balance  that  the  plaintiff  might 
pay  on  the  bills.    If  there  had  been  no  bsnfc 
proceedings,  the  plaintiff  would  have  been 
have  applied  the  securities  in  the  way  he  hsi  i 
There  is  nothing,  however,  in  the  bankruptoj  f 
prevent  the  plaintiff  so  applying  his  security,  f 
may  gain  an  advantage  which  he  would  not  ( 
have ;  but  the  bankruptcy  law  haa  not  proti 
on  this  point.    There  is  the  ordinary  relation  oU 
and  cr^ltor  between  the  defendants  and  ^hsflll 
and,  besides  that,  there  is  the  relation  of  mortgiFl 
mortgagee,    llie  phiintiff  can,  therefore,  proni 
bankruptcy  for  his  debt,  and,  at  the  same  time,  n 
his  security  as  mortgagee.    The  plaintiff  maj  beli 
upon  as  surety  for  the  acceptors,  the  defendanti,  t 
holders  of  the  bills,  and,  as  such,  is  entitled  to  pr 
liability  as  surety  and  then  to  realize  his  secoritj. 
position  of   a  surety  holding  security  is  diaeiut 
The  Boyal  Bank  of  Seoiland  v.  Hie  Ccmmerdal 
of  ScoUand,  31  W.  B.,  at  p.  61,  7  App.  Osi.,  •*( 
886,  387.  ,  i 

They  also  dted  In  re  TewddU,  25  W.  B.  7Uil 
L.  J.  Bank.  109 ;  Ex  parte  Mamit  5  Ob.  P.  3e7,| 
W.  B.  Dig.  16. 

H.  Davy,  Q.C,  and  B.  Tindal  Atkinaon,  <»j 
defendanU.— The  rulee  in  banknq^y  that  epPvfS 
creditor  holding  seonrify  apply  also  to  a  ^"P^!f| 
arrangement :  Owidery  v.  Bakrmm,  80  W.  B.  W « 
Ch.  D.  894.    The  plaintiff  ought  to  hate  doas  dst^ 
two  thbigs— either  to  have  retired  the  bills  ^JSi 
in  the  composition  as  a  aeoured  creditor  in  thsopftW] 
way,  or  to  have  applied  to  the  Court  of  Bentinm^  \ 
have  his  security  realhsed  to  discharge  pro  ^  fT 
Uability  on  the  bUls,  as  was  done  in  Sx  porf^'^ 
The  plaintiff  cannot,  by  such  aa  arfaogsm^*  ^  ^ 
come  to  here,  give  himself   a  benefit  be  ^^'^^ 
otherwise  have.    He  can  be  placed  in  no  ^^^^irjiflii 
by  such  an  arrangement  than  if  he  bad  P*|f7,^th| 
in  foil  and  tiien  realiied  hia  aeonri^  and  pton^^ 
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Omntr  of  Appbal. 


BAnm  V,  Wbiobt  k  Sov. 


OouBT  <ur  Appbal. 


Maaee.     There  is  nothing  to  show  that  it  was  intended 

tlMt  the   eeoority  shonld  be  applied  to  the  nUtmate 

baUaee  that  the  plaintiff  might  hate  to  paj  on  the 

Mle.    The  plaintiff  is,  in  fact,  seeking  to  spUt  up  the 

dshi  into  tWD  debts,  and  to  applj  his  seooritj  to  a 

dUtoeat  debt  from  that  for  which  it  was  gi?en,  and 

thershqr  throw  a  greater  burden  on  the  estate.    There 

wae«  in  leaUtf » onlj  one  debt,    i^gain,  as  to  the  oross- 

a^peal,  tiM  debt  being  indifisible,  when  the  holders  of 

the  biUs  proted  for  the  whole  debt,  it  must  be  taken 

wider  the  anaagement  that  the  proof  was  on  behalf  of 

flie  pIsiBllil^  and,  having  proved  for  the  whole  debt,  the 

debt  vas  cxtiDguished«  and  the  plaintiff  must  be  taken 

to  ham  abandoned  his  secuxitjr.    Instead  of  adopting 

the  efdhiai7  eouiae,  the  plaintiff  did  not  deal  properly 

wiA  the  seooilty,  and  the  result  is  that  he  has  lost  the 

bsaeflt  of  it.     He  has  tried  a  legal  experiment  and  has 

Idsd,  and    ao  must  take  the  eonsequences.      In  Re 

Tiudall  theire  was  a  oontraot  of  suretyship,  apart  from 

the  biflai     [lK>rd  Eskbb,  H.B.— flowsTer  that  may  be 

w  esn  now  plaoe  the  plaintiff  in  the  saYne  position  as  he 

woaid  bavo  been  in  if  he  had  dealt  with  his  security  in 

tfce  Bgfat  wmy.]    Upon  that  intimatiou  the  cross-appeal 

«in  not  be  proaaed. 


Charley  Q.C,  repUed. 


IjDid  Ebkbb,  M.B.— In  this  case  a  mercantile  debt 
wss  due,  and  in  respect  of  it  the  creditor  drew  bills 
upon  Ui  debtor,  who  accepted  them,  and  at  the  same 
tfaae  Oe  debtor  gave  securities  to  his  creditor  to  cover 
the  Ulh.  80  far  it  was  a  mercantile  transaction  in 
Wfalsh  ssewtity  was  given  by  the  acceptor  to  the  drawer 
ts  sseare  payment  by  the  acceptor  of  his  acceptances* 
It  must  have  been  antidpated  by  both  parties  that  the 
bCQs  would  be  indorsed.  If  a  bill  is  indorsed  the 
indeiaer  becomes  liable  to  the  indorsee  on  his  indorse- 
BM&t,  sad  he  has  the  same  liability  as  a  surety— that  is, 
he  a  la  the  position  of  a  surety  to  the  indorsee  that  the 
•oee^  vfll  pay  the  bill.  But  by  the  mercantile  law 
of  &e  coaafciy,  if  the  indorser  pays  his  indorsee,  the 


I  is  bound  to  hand  him  the  bill,  and  then  he  has 
a  i%hl  to  see  the  acceptor,  not  because  he  has  been 
Mg&A  Id  pay  the  bill,  but  upon  the  original  contract 
feetvesB  them,  and  by  reason  of  the  relationship  of 
dmver  and  acceptor.    If  the  drawer  indorses  the  bill 
-that  is,  gets  it  discounted— then  the  debt  due  from 
ike  aeesptor  is  not  merely  in  abeyance,  it  is  gone 
altivetber.     Bnt  by  the  mercantile  law,  if  the  bill  comes 
back  to  the  drawsr,  his  debt  comes  back  to  him  with  it 
la  this  ceae  the  acceptances  and  the  security  being  so 
gifen,  the  bills  were  indorsed  by  the  drawer  to  the 
indoiaeea,  and  whilst  the  matter  stood  there,  and  before 
the  UDa  were  presented  to  the  acceptor,  and  before  the 
indosaer  was  called  upon  to    pay  the   indorsees,  the 
aeoeplor  became  bankrupt.     Thereupon  relations  are 
establisbed  between  the  parties  different  from  those 
that   eziated   before.      In   the    ordinary   course    the 
iwdoMoce  would  imuMdiately  apply  to  tiie  indorser  for 
payment  wherci  as  here,  the  indorser  is  solvent,  and  it 
would  be  a  most  unbusinesslike  thing  for  the  indorsees 
to  do  otherwise.    It  is' then  the  duty  of  the  indorser  to 
pay  him  the  full  amount,  and  the  bills  are  handed 
teok  to  him,  and  then  as  against  the  acceptor,  who 
ii  bankrupt,  the  indorser,  not  being  able  to  sue  him 
upon  his  acceptance,  must  claim  in  community  with  the 
ether  crsditors.    That  is  the  general  rule.    Having  thus 
obtafaied  the  biU  back  from  the  holder,  the  security  the 
drawer  holds  is  to  be  put   in    use   for   its    original 
purpoes — that    Is,    to    secure  payment    of    the    bills 
hy   the  acceptor.     But  by  reason  of   the  acceptor's 
iMBkmptoy,  the  drawer    is  put  in  a   different  posi- 
tion.    He  may  stay  out  of  the  bankruptcy  proceed- 
^^9^%  and  pay  himself  out  of  his  security,  but  in  that 
eaee  the  trustee  in  the  banlcruptcy  is  entitled  to  an 
9^^t  of  the  pioocedt  of  the  SMurity,    He  may  oomc 


in  under  the  bankruptcy,  and  if  ha  doca  so  he  must 
put  a  value  on  his  security,  and  prove  for  the  differ, 
ence  between  that  value  and  the  amount  of  his  debt 
Such  is  the  case  when  the  parties  act  in  the  nsoal  and 
ordinary  course  of  business.  But  what  is  the  position 
when  the  parties  act  in  an  nnbusinesslike  way— that  is, 
when  the  indorsee,  having  a  solvent  indoner,  proves  his 
claim  against  the  acceptor  P  He  has  dearly  a  right  to 
do  so.  But  if  he  intends  to  rely  solely  upon  his  dalm 
against  the  acceptor,  and  not  proceed  against  the 
indorser,  the  indorser  who  holds  the  security,  having 
been  paid  by  the  discount  of  the  bill,  must  hand  back 
the  security  to  the  acceptor's  estate.  The  fact  that 
instead  of  bankruptey  proceedings,  a  oompcaitlon 
has  been  arranged,  makes  no  difference  in  the  prin- 
ciple. The  law  allows  the  debtor  and  the  oreditort  to 
deal  with  the  estate  in  three  particular  ways— by  bank- 
ruptcy, by  liquidation  arrangement,  or  by  a  composi- 
tion—but in  each  of  theee  ways  the  estate  must  be 
dealt  with  having  regard  to  the  interests  of  all  the 
creditors. 

Now,  having  shown  what  is  the  ordinary  coorae  of 
business,  and  how  the  drawer  of  the  biUs  will  have  to 
account  for  the  value  of  the  security  he  holds,  whether 
he  deals  outside  the  estate  or  comes  in  against  it,  and, 
having  explained  also  the  case  where  the  indorsee  passes 
by  his  cl^m  against  the  indorser,  and  claims  againet 
the  acceptor,  we  must  consider  whether  the  baakmptoy 
law  will  permit  an  arrangement,  as  in  this  particular 
case,  between  the  indorser  and  the  indorsees,  in  order  to 
alter  the  mode  of  dealing  with  the  bankrupt's  pipperfy, 
so  as  to  affect  all  his  creditors,  and  to  manipulate  the 
security  by  the  arrangement  between  the  parties.  To 
my  mind,  the  governing  principle  that  lies  at  the  root 
of  the  bankrnptoy  law  will  not  allow  that,  but  the  law 
insists  that  the  property  shall  be  dealt  with  in  bank-, 
ruptoy  subject  to  all  its  inconveniences  to  each  creditor* 
It  may  be  stated  In  another  way.  The  bankruptey  law 
will  not  allow  the  indorsee,  not  intending  to  deal  with 
the  debt  as  a  whole,  to  come  to  an  arrangement  with  the 
indorser  to  deal  with  a  part  of  the  debt,  and  to  leave  the 
indorser  to  deal  with  the  other  part  of  it  That  breaks 
the  rale  of  law  that  two  people  cannot  prove  in  respect 
of  one  and  the  same  debt.  Again,  it  may  be  steted 
thus  :  that  the  dividend  paid  to  the  indorsee  in  relief 
of  the  debt  must  be  considered  as  payment  by  the 
indorser  to  the  indorsee,  and  the  indorser  having  paid  the 
rest  of  the  debt  to  the  indorsee  directly  becomes  the 
holder  of  the  bills,  and  must  deal  with  the  bills  and  the 
security  he  holds  in  the  ordinary  course  of  bankruptcy* 
The  partiee  cannot  evade,  by  any  agreement  between 
themselves,  the  ordinary  rules  of  the  bankruptey  law. 
Therefore,  I  rest  my  decision  upon  the  fact  of  there 
being  an  arrangement  in  this  case  between  the  indorsees 
and  the  indorser.  But  I  doubt  whether,  if  there  had 
been  no  arrangement  between  the  indorsees  and  the 
indorser,  and  the  indorsees  had  done  what  they  have 
done  here,  a  great  many  of  the  considerations  I  have 
jnit  suggested  would  not  have  prevented  the  indorser 
from  dealing  with  the  security  in  the  way  he  has  done. 
I  am  inclined  to  think  the  result  would  be  Just  the 
same.  But  I  do  not  decide  the  point  apart  from  the 
arrangement  I  put  my  decision  on  the  arrangement 
that  the  Indorsee  should  act  in  the  way  he  did  for  the 
benefit  and  at  the  request  of  the  indorser«  In  point  of 
fact,  no  such  course  would  in  any  probability  have  been 
pursued,  except  upon  some  such  arrangementy  and  so  I 
doubt  if  the  case  could  arise  without  such  an  arrange- 
ment Upon  the  other  point,  Mr.  Davey  has  aoquiesoed 
in  notpreesing  his  cross-appeal.  The  Judgment  of  the 
court  below  must,  therefore,  be  affirmed. 


OoTTOK,  L.  J. — ^The  question  we  have  to  deal  with  1 
arises  upon  the  counter-claim.    The  court  below  have 
held  that  the  sum  of  £101  8s«  Id.  ii  due  from  the  plain- 
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BAnm  «•  WuoxT  k  8o«.— Hvraairaoir  ••  Noxwood. 


HnvOnjir. 


tut  to  the  defMidMiti^  aod  tba  oam  aroia  In  fbla  my. 
TiM  pUdattff  hdd  oerlite  UDa  ol  the  defesdMitt,  agiiatt 
whloh  the  pUiatUE  hdd  Mooritf ,  and  nafotfated  them. 
Slid  the  holdeft  eeme  in  under  the  beoknipl^  of  the 
defendanta,  and  icoelfed  the  oompoeitioa  npoa  thoM 
bille.  The  plahitlfl  then  paid  the  boldere,  the  indofieee, 
the  balaaoe  due  npon  the  MIU,  and  leoeifed  the  bille 
book  again.  If  that  had  been  all  that  happened,  I  do 
not  Mj  whatwoald  haTe  been  the  righte  of  the  plaintilt. 
I  do  not  with  to  give  any  opinion  npon  it.  Bat  fiom 
the  statement  of  faett  found  by  the  tpeoial  refene,  we 
find  tbat  the  pfoof  of  the  indoiaeee  in  the  oompoeition 
piooeedings  was  made  under  an  arrangement  with  the 
indoTfer,  the  plaintiff,  and  part  of  that  anangement  wee 
that  the  indoraev  should  ha?e  the  beneflfe  of  any  enma 
xeodTed  by  the  indorseee  under  the  oompoeition.  I 
^aoe  ny  decision  npon  this,  that  this  was  done  to  give 
ttie  plalnlifl  a  benefit  In  xespeet  of  his  seoorlty  which 
he  would  not  otherwise  haTe  had.  If  there  bed  been 
no  such  arrangement,  the  ordinaiy  bankruptcy  law 
would  hare  applied,  and  the  security  woold  have  been 
dealt  with  under  it ;  and  this  arrangement  must  have 
been  entered  hito  in  order  to  affect,  as  between  the 
plalnlifl  and  the  defendants,  the  rights  of  the  plaintiff 
In  respect  of  this  aecurify,  and  to  gite  him  a  greater 
ndftntage  than  he  would  have  got  under  the  ordinary 
bankruptcy  law.  The  court  below,  therafoie,  were  right 
In  hddlBg  that  the  plaintiff  must  be  put  into  the  aame 
position  aa  if  he  had  proved  in  the  bankruptcy  in  the 
oidinarv  way.  In  my  opinion,  that  was  the  proper 
way  of  dealing  with  the  eeourltiee.  I  say  nothing 
M  to  what  would  be  the  law  where  then  was  no  arrange- 
ment. 

Bowmr,  L.J.— I  should  add  nothing  to  what  has 
been  already  said,  bat  that  I  am  strongly  impreesed 
with  the  logic  of  Mr.  Darey's  argument,  and  the 
broad  ground  taken  up  by  him.  There  was  here 
one  debt  only,  for  which  bills  were  accepted,  and  the 
money  due  on  the  acceptances  waa  intended  to  be 
ooTered  by  the  aecurity.  The  aecurity,  therefore,  waa 
giren  to  corer  this  one  debt  Sapposing  the  secured 
creditor  had  the  bills  in  his  own  hands  at  the  date  of 
the  composition  proceedings,  he  would  hare  had  to  talae 
his  aecurity,  and  prore  for  the  balance  of  the  debt,  or  to 
proTe  for  the  whole  deb^  and  glre  up  his  security.  He 
would  not  hare  been  allowed  to  divide  or  manipnlate  the 
debt  in  such  a  way  aa  to  giyehimaelf  a  greater  adrantage 
than  he  would  otherwise  hare  had.  Such  a  proceeding, 
if  allowed,  would  hare  the  effect  of  enlarging  the  liability 
of  the  acceptors  on  the  debt  Therefore,  under  the 
dreumstancee  'of  this  case,  indorsees  having  proved  for 
the  whole  debt,  the  dividend  paid  to  them  operated  in 
atriot  law  aa  an  eztlnguiahment  of  the  debt  due  by  the 
acceptora,  and  yet,  though  the  debtia  extinguished,  the 
plaintiff  claims  to  hold  ttie  security  to  cover  a  different 
debt— namely,  the  balance  he  was  bound  to  pay  to  the 
indoraeea— which  I  do  not  think  he  can  do.  The  case  of 
B»  parh  Mann  seems  to  me  to  sapport  the  view  that  I  am 
taking.  However,  we  can  now  give  the  plaintiff  tiie 
benefit  he  ought  to  have  derived  from  his  security  if  he 
bad  dealt  with  it  in  the  proper  way. 

Afp$di  igismiMedL 

flolioiton  for  the  plaintiff,  JaqutB^  LayUm^  A  JaqatB. 
tat  Wai9on  A  Dickons,  Bradford. 

SoUoltors  for  the  defendants.  Prior,  Ohunh,  S  Adam$, 
lev  (Shriimer  ^  J^my,  Bradford. 


fftgl  Cautt  of  itffttcf. 


Chan.  DIv.  1 
Pearson,  J.  | 


I^i. 


EvzcHnrsov  t.  Norwood.  («.) 

PracUm^In/aniflainiif§^lUmQi9al  of  aearf  frkU^ 
Might  of  tsitomenfary  guardian  fa  \%  wfsdifrimL 

In  1878  an  acf/on  leas  hnmfid  By  la/oaii,  ta  fte 
Ufdime  of  their  father,  6jf  a  neset/rieid  who  aeUd  witk 
the  father'e  tuUhoriif.  in  1885  Ae/athor  died.  Aensf, 
hy  hie  wtC,  appointed  hie  wife^  the  mother  of  the  ie/oM 
plainiife,  to  he  their  guardian.  There  wae  no  ehar^  ^ 
improper  eondviet  on  the  part  of  the  neat  friend. 

Held,  on  the  appliecUien  of  the  nhothtr,  that  th  lei 
a  right  to  he  eubetUuted  ae  the  neadt friend  of  thtieSod 
pkUntife. 

Motion. 

The  action  waa  brought  in  January ,  1878,  by  iatek^ 
in  the  lifetime  of  theU  father,  by  thefar  next  fiii^i 
King,  a  aolicitor'a  dark,  who  ooadueted  the  piecitfcp 
with  the  authority  of  their  father. 

The  father  died  in  April,  1885,  having,  byhfail, 
appointed  his  wife,  Mra.  Hutohiimon,  gnnidiaasikk 
infant  children. 

Thia  motion  was  made  by  Mra.  Hutohinaea,  tti 
teatamentary  guacdlan.  who  deeired  to  obtsia  Hn 
conduct  of  the  action.  In  order  to  have  A.  JLiag,ik 
next  friend,  removed,  and  hereelf  aabaiisuted  ia  bh 
place,  to  cany  on  the  pioceedinga. 

There  waa  no  allegation  of  any  Improper  cendast  n 
the  part  of  A.  King. 

Cotene-Hardy,  Q.Cand  Stallard,  for  Mra.  HntoUa- 
aon. — ^The  teatamentary  guardian  of  the  Infant  plaiatili 
haa  a  right  to  be  aubelituted  in  the  place  of  their  mit 
friend  and  to  carry  on  the  aotion :  Wooif  v.  F»nkrtm, 
95  W.  B.  878,  6  Oh.  D.  19. 

OoeiiBaon,  Q.O.,  and  groipswer  ITcoira^  for  A.  Klair.* 
Mra.  Hutobinaou  la  not  entitled  to  have  Mr.  Bi« 
removed  from  being  the  plaintttBi*  aezs  friend  aad  to 
take  away  from  him  the  oonduot  of  the  prooeadiagi. 
There  ia  no  ellogatlon  of  aaythlug  improper  ea  Uk 
part,  and  he  haa  acted  aa  next  friend  with  the  eatboritf 
of  the  plaintlih*  father.  Thia  oaae  diflen  from  WW/ 
V.  Pemhert&n,  beoauae  there  the  infanta*  next  friend  did 
not  aot  with  the  authority  of  their  lather.  Here  Hn. 
Hutohinaon  oomee  in,  jeara  after  the  aotion  was  eon- 
menced  by  the  next  friend  aanctloned  bytheiafiab' 
father,  and  attempts  to  incur  extra  expense  by  tamisg 
out  the  next  friend  and  Introducing  a  fTssh  soUeitor 
Into  the  prooeedinge. 

They  referred  to  Uoyd  v.  Banke,  15  W.  B.  IW 
L.  R.  4  Eq.  388,  Judgment  of  Lord  Oaims,  in  same  esN, 
16  W.  B.  988,  L.  B.  3  Oh.  488;  flimpeon  on  lafk&to, 
p.  441. 

FxARaoNy  J.— It  appeara  that-  Mr.  Hutdhinaon,  ia  hi^ 
lifetime,  allowed  his  infant  children,  by  Mr.  King,  M 
their  next  friend,  to  institute  an  action  for  the  adnSnii- 
tration  of  a  large  eatata  of  which  he  waa  tenant  for 
life,  bat  had  parted  with  all  hia  intereat,  and  to  whioh 
hie  children  were  contingently  entitled  after  his  dsalk 
The  suit  waa  instituted  in  January,  1878.  No  aUegatiop 
has  been  made  that  the  s^ft jras  imj^roperty  institatad, 
or  that  Mr.  King  has  not  oondoeted  It  in  a  pioptf 
manner.  Mr.  Hutohinaon  died  in  April,  1878,  hariag 
made  a  will  and  appointed  his  wife  guardian  of  tiM 
infant  plaintiffs.  Mrs.  Hutchinson  thei eapon  takes  the 
place  of  their  father,  and  deeirea  to  have  the  condoot  of 
the  suit    Bhe  aays,  not   unreasonably,  Althoogh  mj 


(a.)  Beported  by  J.  Tnusnuui,  Esq.,  Barrister-at-Iav. 
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[  JbsH  Gow. 


Fabxxnson  v.  Pottbb. 


HioH  Coin». 


VM  UDfkb  or  nnwUliog  to  act  as  oezt  friend 
Ml  faifant  ohiUieD  and  carry  on  the  snit,  I  am  able 
1  viDing  to  do  N.  In  the  ease  of  Wool/  t.  Pemfrer- 
,  Jeaid,  KB*,  it  fte  end  of  bit  Judfirment,  atatee  aa 
:— *'TbeiUb«r  then  Intervenea  and  aaja,  '  I  am 
"la  of  my  obildren ;  it  is  for  me  to 
la  viitt  way  thej  abonld  be  maintained  and 
1  it  ii  for  me  to  Judge  what  is  for  their 
f  M  HKgarda  their  personal  guardianship  and 
of  their  estates.  I  am  the  proper 
,  to  condaet  this  suit  on  their  behalf, 
I  esart  to  interrene,  under  these  eireum- 
^ibajfivoar  and  substitute  me  as  their  next 
'  H  appetan  to  me  it  requires  nothing  more  than 
\  Om  teeta  to  ahow  the  propriety  of  the  appli- 
I  Aat  it  should  have  been  aoceded  to."  I  think 
t  applies  to  the  present  oiroumstances, 
I  vhst  ought  to  be  done.  James,  KJ.,  in  his 
ft  in  the  same  oaae,  does  not  base  his  decision 
that  the  action  was  not  communicated  to 
w,  but  on  the  father^s  general  right  to  look 
»intenstB  of  hia  children.  At  the  death  of  Mi 
f  a  new  atatc  of  things  arose.  The  mother, 
itaiy  guardian,  takes  his  place.  She  asks 
bs  ooDstituted  the  next  friend  of  the  infant 
Ik  I  think  that  she  ought  to  be  their  next 
I  «d  to  haTe  the  conduct  of  the  suit,  but,  Mr. 
.  conducted  the  case  properly,  all  his  costs 
MaOsved,  including  his  costs  of  this  motion,  the 
|tf  lUebmust  be  costs  of  the  action. 

» W.  8.  Jcunes  ;  G.  8.  A  H.  Brandon. 


VXJh. (Halfaew  and  Wills,  JJ.)  Deo.  14. 

Pissiirsov  V.  Potter,  (a.) 

-JSvOe^e  — Attach^— PbroeAia^  ro<st— 7 
^^  t.  IS— 36  Geo.  8,  e.  UKriii.,  i.  190. 

^«*  fa^f,  heing   the  owner  of  a  houie  in  the 

"^  y  MargUhone^  granted  a  lea$e  of  it  to  the 

'^fir  twenty 'One  year  B,  the  defendant  covenant- 

fell  **raieet  taxes, aeietamenU,  and  impodtione 

^^aaisfe  or    kind    soever,**   <ftc.      This  lease 

^  V^^  ossi^gnecZ  to  B.,  the  Porttiguese  Comtd' 

^y»  London*    B,,  having  become  an  attach 6  to 

'^l^'iVtKw  Emhassy,  claimed  exemption  on    that 

^Jnm  fOfiment  of  rates  in  respect  of  the  house, 

f  ^**  wUhoriUes  thereupon  had  recourse,  under 

fUAct,  U>  the  plaintiff  as  oumer,  who  utas  ohUged 

C^^^    TAe  plaintiff,  having  sued  the  defendant 

^^^y  court  for  the  amount  so  paid,  and  recovered 

t,  the  defendant  appealed. 

tlfA  B,,  as  a   member   of  an  ambassador*$ 

^Mi  entiUed  to   exemption  from    payment    of 

**h^  ^  poWsA  authorities  had  power,   under 

III?'  ^^  ^  ^"'""^V^^  ^he  plaintiff  to  pay  them,  and 

[j^f^^^ff  was  entitled  to  be  recouped  by  the 

""^  wder  the  covenant  in  his  lease. 

yj!^  ^  ^f^y  of  appeal  from  a  judgment  of  the 
^P  ««irt  hi  faTour  of  the  plaintiff. 
^^»  tad  cases  cited  in  argument  suiBciently 


V     -J  the  judgment. 

•oaikiTing  been  obtained  by  the  defendant, 

■l^y^BriiCtf,  Q.O.,  and  South,  for  the  plaintiff, 

^"^^  Q.C,,  and  Gore,  for  the  defendant,  in  sup- 
'"""ttanle. 

^^'  ^WsA  by  John  Blacxbubk,  Esq.,  Barrister-at- 
Law. 


Mathbw,  J.— The  plaintiff  In  this  case  Is  the  landlord 
of  a  house.  No.  1,  Blandford-square,  of  which  the  defendant 
is  the  tenant,  and  he  recovered  Judgment  in  the  county 
court  against  the  defendant  for  £80  for  parochial  rates 
which  he  alleged  that  the  defendant  had  coTenanted  to 
pay.  It  was  moTed  to  set  aside  the  judgment  of  the 
county  court  Judge,  on  the  ground  that  there  was  no 
eridence  of  liabili^  on  the  part  of  the  defendant  to 
pay  these  rates.  Now. the  plaintiff  had  granted  a 
lease  of  the  house  to  the  defendant,  and  the  lease 
contained  a  clause  as  to  rates  and  taxes,  whereby  the 
defendant  bound  himself  "  to  bear,  pay,  and  discharge 
the  sewers  rate,  and  all  other  rates,  taxes,  aasessments, 
and  impositions  of  what  nature  or  kind  soever,  and 
whether  parliamentary,  parochial,  or  otherwise,  which 
now  or  at  any  other  time  hereafter  during  the  said 
term  shall  be  assessed,  charged,  or  imposed  upon  the 
said  messuage  or  tenement  or  premises  hereby  de- 
mised, .  .  .  or  on  the  landlord  in  respect  thereof." 
This  lease  was  afterwards  assigned  to  Mr.  Pinto 
de  Basto,  who  was  Oonsul-Oeneral  for  Portugal  in 
London,  and  the  assignment  contained  a  corenaut 
to  indemnify  the  defendant  for  all  rates,  taxes,  Ac. 
This  gentleman  afterwards  became  an  aHaehS  at 
the  Portuguese  Embassy,  and,  on  that  ground,  claimed 
exemption  from  the  payment  of  rates,  the  result 
being  that  the  parochial  authorities,  being  unable  to 
recover  their  rates  from  him,  had  recourse  to  the  land- 
lord under  their  local  Act,  85  (}eo.  3,  c.  Ixxlii.,  s. 
190,  who,  in  his  turn,  had  recourse  to  the  defendant 
under  the'  covenant  in  the  lease. 

Mr.  Oharles,  in  support  of  the  rule,  contended,  first, 
that  there  was  not  sufficient  evidence  of  Basto  really 
being  an  attaehS  of  the  Portuguese  Embassy;  but  I 
cannot  say  that  the  county  court  judge  was  wrong  in 
holding  that  the  evidence  adduced  on  this  point,  and 
unanswered,  was  soffloient.  It  was  contended,  secondly, 
that,  even  supposing  Basto  to  be  an  attachS  to  the 
embassy,  it  did  not  follow  that  he  was  entitled  to  the 
privilege  claimed  ;  and  our  attention  was  called  to  the 
Statute  of  Anne.  The  pririlege  of  embassies  la  recog- 
nized by  the  law,  and  it  is  clear  that  the  privilege 
extends,  not  only  to  the  ambassador  himself,  but  also  to 
his  family,  suite,  and  servants.  The  authorities  on  this 
point  are  collected  in  Taylor  v.  Beit,  S  W.  B.  869, 14  0.  B. 
487  ;  and  in  Hopkins  v.  De  Boebe(^,  8  T.  R.  79,  it  appears 
that  in  our  own  courts  the  pririlege  of  the  secretary  of  an 
embaaiy  was  recognized.  This  being  ao,  in  the  third 
place,  does  this  case  come  within  the  190th  section  of 
the  local  Act,  which  prorides  that,  **  when  any  premises 
rated  or  assessed  under  the  Act  are  occupied  by  any 
ambassador,  envoy,  resident,  agent,  or  other  public 
minister  of  any  foreign  prince  or  state,  or  the  servant  of 
any  such  ambassador,  ftc,  or  any  other  person  not  liable 
by  law  to  pay  such  rate  or  assessment,*'  It  shall  be 
"  recoverable  from  the  landlord,  owner,  lessor,  or  pro- 
prietor of  suoh  premises  "  P  I  am  of  opinion  that  it 
does.  Such  charges  may  well  be  considered  to  be  In 
the  nature  of  rent,  as  they  oondnce  to  Che  comfort  and 
convenience  of  the  occupier  of  the  house  ;  and  It  is  not 
usual  for  privilege  to  be  claimed  in  a  case  of  this  kind. 
But  there  is  no  doubt  about  the  meaning  of  the  statute 
7  Anne,  c.  12,  and  Basto,  honourably  or  dishonourably, 
was  entitled  to  exemption  from  payment  of  these  rates ; 
and  it  Is  equally  clear  that,  under  the  190th  section  of 
the  local  Act,  the  landlord  was  liable  to  pay  them ; 
finally,  the  covenant  In  the  lease  is  quite  wide  enough  to 
include  these  rates,  and,  consequently,  the  landlord  is 
entitled  to  be  Indemnified  by  the  defendant,  his  tenant 
This  rule  must  be  discharged  with  costs. 

Wills,  J.,  delivered  the  following  written  judg- 
ment:—The  plaintiff  sues  the  defendant  for  paro- 
chial rates,  of  which  he  contends  he  Is  entitled  to  be 
repaid  the  amount  1^  virtue  of  the  defendant's  covettaaf 
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with  him.  Tb«  plaintiiE  it  the  owner  and  the  defendant 
the  tenant  of  a  houee,  in  reapeot  of  the  oocapation  of 
which  the  rates  were  aeMtied.  The  defendant  assigned 
the  lease  to  one  Basto,  who  is  said  to  be  an  aUaehS  to 
the  Portqgnese  Xlmbas^,  and  on  that  groond  refused  to 
pay  the  rates.  Under  a  local  Aot  the  landlord  is  UaUe  in 
snoh  a  ease,  and  the  first  question  that  arises  is  whether 
the  person  in  qaestion  was  entitled  to  the  indemsity 
which  he  has  daimed.  The  oTidenoe  that  Basto  is 
attached  to  the  Portogoese  Embassy  is  slight,  but  I 
think  there  is  oTideuoe.  It  seems  that  he  is  known  at 
the  embassy  ^  an  cUtaeM,  and  is  there  spoken  of  and 
treated  as  sooh  •  It  eeems  that  there  is  no  salary  attached 
to  this  poat»  but  that  the  GoTemment  of  his  oonnti^  can 
exact  from  him  certain  small  ser?ioes,  and  that  be  has 
in  fact  bean  employed  occasionally  by  the  Minister  to 
write  letters  and  take  messages,  and  help  in  the  trans- 
lation of  documents  connected  with  the  diplomatic  work 
of  the  embassy  and  that  he  goes  often  to  the  embassy, 
and  pnts  himself  at  the  disposal  of  the  ambassador.  I 
think  this  is  etidence  upon  which  the  county  court 
Judge  might  fairly  find  that  he  was  an  aUachS,  If  it  be 
once  ascertained  that  he  was  a  person  treated  at  the 
embassy  as  a  member  of  the  Legation,  possessing  in 
diplomatic  matters  more  or  less  &e  confidence  of  the 
Minister,  and  employed  by  him  from  time  to  time  in  the 
work  of  the  Legation,  I  think  it  is  not  for  us  to  measure 
the  quantum  of  the  serrioe  either  required  of  him  or 
rendered  by  him.  If  there  were  any  reason  to  suppose 
that  the  so-called  appointment  was  a  sham,  as  in  a  case 
reported  in  the  books,  where  a  OhHstian  clergyman  was 
supposed  to  be  domestic  chaplain  to  the  Emperor  of 
'  Morocco— if  there  were  an  inordinate  number  of  idlers 
attached  to  the  embassy  an^  not  wanted  there,  or  any 
other  dronmstanoes  from  which  it  might  be  gathered 
that  the  appointment  was  not  htmd  ftde-^he  case  would 
be  otherwise.  But  I  can  very  well  understand  that, 
seeing  the  dose  connection  between  diplomatio  business 
and  some  of  the  business  which  falls  to  a  consul-general 
to  transact,  there  may  be  a  convenience  in  dothhig  the 
consul-general  with  the  additional  character  of  an 
atiaehif  which  may  explain  and  Justify  his  appointment 
in  that  capadfy,  although  his  serrioes  in  a  diplomatio 
character  may  be  only  slight  and  occasional.  An  aUachi 
is  a  well-known  term  in  the  diplomatic  serrice.  He 
forms  part  of  the  regular  suite  of  an  ambassador,  and  Is 
treated  by  the  writers  upon  international  law  as  un- 
doubtedly entitled  to  all  the  immunities  accorded  to  the 
suite  of  an  ambassador.  One  of  the  immunities  of  an 
ambassador,  insisted  upon  by  all  the  writers  on  inter- 
national law  with  whoee  works  I  am  acquainted  as 
beyond  question,  is  his  complete  exemption  from  the 
Jurisdiction  of  the  courts  of  Uie  country  to  which  he  is 
accredited.  Wheaton  holds  that  this  exemption  extends 
also  to  the  family  and  suite  of  the  ambassador :  Wheaton's 
International  Law,  ed.  of  1863,  pp.  394»  397.  It  was 
urged  for  the  defendant  that  there  are  English  authori- 
ties confiicting  witli  these  propodtions.  I  do  not  think 
it  is  so,  if  they  are  carefully  considered.  It  was  argued 
that  in  Wither  t.  Begrt%^  1  Or.  ft  M.  117,  it  was  hdd  that 
the  goods  of  a  chorister  to  the  Bavarian  Embassy  were 
not  privileged  from  execution  under  a^.  /a.,  but  in  that 
case  the  sheriff  had  not  executed  the^./a.,  nor  was  the 
privilege  ddmed  by  the  ambassador  or  his  servant.  The 
eheriH  claimed  to  be  exempt  from  the  duty  of  levying. 
The  defendant  had  allowed  himself  to  be  sued  and  the 
action  to  proceed  to  Judgment  and  execution  without 
claiming  the  privilege,  and  the  sheriff  applied  to  the 
court  upon  affidavits  which  were  quite  insuffldent  to 
show,  and  fdled  to  satisfy  the  court,  that  there  was 
any  foundation  for  the  allegation  that  the  defendant 
was  in  the  service  of  the  Bavarian  Minister. 

In  NfmOo  V.  Toogood,  1  B.  ft  0.  564,  it  was  hdd 
that  goods  of  a  chorister  in  the  service  of  the  Portuguese 
Ambasaador  were  not  privileged  from  distress  for  poor 


rates;  but  in  that  case  the  servant  was  csrryiog  os 
the  business  of  a  lodging-house  keoer  in  the  hoaw  ia 
question*  Meet  writers  on  intern  nd  law  say  thit, 
with  regard,  even,  to  an  ambassadur,  although  he  doei 
not  lose  his  privileges  by  carryii|g  on  a  trade  in  tbe 
country  to  which  he  is  accredited,  yet,  though  he  eaaiiot 
be  sued,  his  stodc-in-trade  will  not  be  proteeted.  The 
raiio  decidendi  in  NwMo  v.  Toogood  is  that  the  plsfs- 
tiff  Novdlo,  who  claimed  the  exemption,  was  earrjiiy 
on  the  business  of  a  lodging-house  keeper  in  the  hmm 
in  qneetion.  An  exception  to  the  privilege  of  bdag 
exempt  from  Jurisdiction  is,  by  7  Anne,  c.  IS,  a.  5, 
spedfieally  made  in  the  case  of  an  ambassador's  semiit 
carrying  on  a  trade.  Poitier  v.  Ooaa,  1  W.  BL48, 
was  also  dted,  but  there  the  court  thought  thst  tbe 
alleged  service  was  a  sham.  Reliance  was  placed  npos 
Taylor  v.  Beti,  but  the  substance  of  the  dediios  in 
tiiat  case  was  that,  where  the  ambassador  had  volni- 
tarily  appeared  as  one  of  several  defendants  and  de- 
fended the  action  up  to  Judgment,  he  had  waivdUi 
privilege^  and  that  it  was  too  late  for  him  to  appljb 
have  dl  proceedings  stayed  or  to  have  his  own  mm 
struck  out  of  the  record.  It  is  true  that  Manl^  J^ 
expressed  doubts  as  to  father  an  ambassadm  h 
England  could  ddm  a  complete  immunity  from  d 
English  process.  But  that  doubt  was  removed  ni 
pronounced  to  be  ill-founded  in  the  elaborate  and  oos- 
sidered  Judgment  of  the  Court  of  Queen's  Beach  i& 
The  MagdaUna  Sitatn  Navigation  Co.  v.  if arfts,  7 
W.  B.  698,  2  EU.  ft  Ell.  94.  in  which  it  was  held  tbit 
a  minister  of  a  foreign  country  oould  not  be  toid, 
agdnst  his  will,  in  this  country,  dthough  the  sctioi 
may  arise  out  of  comideroial  transactions  carried  on  by 
him  here.  There  is,  therefore,  nothing  in  the  enmak 
of  English  authorities  contravening  the  doctrine  d 
exemption  from  process  as  Idd  down  by  writsn  « 
intemationd  law,  and  there  ii  nothing  in  the  ciiDiw- 
stances  of  this  case  to  prevent  their  application  to 
Basto.  He  is  not  carrying  on  a  trade  nor  letting  lod^ 
ingSi  and  the  house  in  question  is  dmply  the  privsto 
reddenoe  of  himself  and  hU  family;  and  I  am  of 
opinion  that  he  was  not  liable  to  pay  the  rates  assend 
upon  him  in  respect  of  his  oocupation.  It  follows  tlist, 
under  section  190  of  the  locd  Act,  the  plaintiif,  ti 
landlord  of  this  house,  was  liable  to  pay  them,  and,  bs 
having  pdd  them,  it  is  clear  that,  under  the  covsnsst 
sued  upon,  the  defendant  is  bound  to  recoup  him.  TUi 
apped  mast  be  dismissed. 

Appeal  diemiued^ 

Solidtors  for  tiiie  pldntiff,  BoutK  Stae$if,  i  OoiUe. 

Solicitors  for  the  defendants,  Prior,  Bigg,  OAtirei,  4 
Adam$. 
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Or,  0?  Apt.    "WMTuvnT-CK-SBvimK  Rvkal  BiNiTABT  Authority  v.  Mbbidith. — Gordon  v,  Jamm.   Or.  of  App. 


eint  of  flypcau 


IMr. 


July  24. 


ar^i&TEiur  Bubal  Savitabt  Authobut 
V.  Hbhsdith.  (a.) 

on  of  High  Oouri '-- Action  for 
tf  ehargo^Subfict'maiter  under  £10-- 
Ad,  1873»  $§.  16,  85,  34. 

Bfk  (ktni  of  JuBtioe  tifiU  not  mUeriain  an 

mmg  that  a  aiim  under  £10  may  be  declared 

I  dkrft  upon  laadf  einee  the  action  i$  not  one 

[t^tke  Judicature  Ae($,  woe  maintainoMe  in 

km  court,  and  the  old  rule  of  tTie  Court  of 

Uerefire,  tlill  prepaile. 


I  Iqr  tba  pUintUEi  from  an  order  of  Kaj,  J. 

~i  had  ezeeated  oextftln  drainage  works  oa 
I  wikhin  their  diatrlot  belonging  to  the  defendant 
(ef  i6 19t.    The  defendant  aa  owner  was,  under 
I  of  the  PnbUo  Health  Act,  1875,  liable  to 
^U  the  plaintiffi  eaoh  amount  with  interest. 

I  for  pajment  had  been  served  upon  him,  but 
IMhd  to  pay  the  amount. 

cUumed  a  declaration  that  the  sum  of 

ilt|rther  with  what  might  be  found  due  for 

I  a  charge  on  the  premises,  and  that,  if 

Mh  charge  might  be  enforced  by  a  sale  of 

t  tad  that  the  amount,  with  interest  and 

^aifltbs  paid  to  the  plaintiitb  out  of  the  proceeds 

lal^aod  that  a  receiver  of  the  rente  and  profits 

might   be  appointed.    The  defendant 

I  faijsd  to  deliver  a  defence,  the  plaiutiits  aerred 

1st  notion  for  jadgment  in  default  of  pleading. 

*  Mat  did  not  appear  on  the  hearing. 

^i>iteiaisd  the  action  with  coats,  on  the  ground 

I  of  the  amount  claimed. 
•lUriiliippealed. 

|[Mi^9a»(lar  the  appellants.— The  old  rule  of  the 
^rtsf  (}umuj  that  suits  where  the  subject-matter 
indirilOilioQld,  in  the  absence  of  special  ciroum* 
n^  bsdiniNed  bas  been  abolished  by  the  Judica- 
list  Sneli  a  rule  never  existed  in  the  common  law 
i»aBd]iow  by  section  16  of  the  Judicature  Act, 
.tkaHigh  Court  bas  the  jurisdiction  of  the  Oourt 
lOaseiiy  aod  of  the  common  law  courts. 

I  IWdcfaadsat  did  not  appear. 

[M  Ekoi,  M.R.— It  seems  clear  to  me  that  the 

t  appealed  from  was  right.    The  action  is  in 

tof  a  matter  nnder  £10,  and  the  plaintiff  only 

'  is  the  writ  for   a   charge    on  the   defendant's 

' '  and  for  the  appointment  of  a  receiver.    It  is 

'  that  before  the  Judicature  Acts  such  an  action 

1  not  have  been  brought  in  a  common  law  court, 

KiQsId  the  relief  sought  have  been  obtained  in  the 

"^of  Ghaaesry,  because  the  subject*  matter  is  under 

Bot  it  is  said  *that  now  the  Judicature  Acts 

•^tha  cenyt  to  give  ^he  relief.    The  only  eilect  of 

.*Adi, however,  is  to  give  to  the  High  Oourt  the 

l^^lJiBttni  wbleh  was  previously  possessed  by  either  the 

r^ol  Chancery  or  the  courts  of  common  law.    They 

g^y  Mw  right  to  relief.    This  appeal  must  be  dia- 

^IJ^auat,  L.J.~I  am  of  the  same  opinion.  The 
"^  jiten  to  a  local  aothoiity  by  the  Public  Health 
^  187s,  are  a  pc raonel  demand  and  a  charge  on 
^^'  The  latter  lemedy  ia  aaaigned  by  acction  34 
0' wJcditiitnre  Act,  1873,  to  the  Chancery  Difinion. 

W  Bepwtcd  by  F.  U.  Fiizhoy  Cowpbh,  bartiatcr-at- 
Lnw. 


Where  the  amount  is  below  £5(^  the  remedy  may  also 
be  enforced  in  the  county  court,  but  such  a  proceeding 
must  be  taken  within  six  months,  which  time  has 
elapsed  in  the  preeent  case.  Primd  facie,  therefore, 
the  plaintifEs  must  take  their  proceedings  in  the  Ohan- 
eery  Division,  but  in  that  division  a  claim  under  £10 
will  not  be  recognised.  It  was  said  that  the  old  rale 
of  the  Oourt  of  Ohancery  had  been  abolished  by  the 
Judicature  Acts.  I  cannot,  however,  assent  to  that 
argument.  The  Queen's  Bench  Division  can  now,  no 
doubt,  exercise  the  jurisdiction  which  was  formerly 
exeroiaed  by  the  Oourt  of  Ohancery,  and  the  Ohancery 
Dlfision  the  jurisdlotloa  which  was  formerly  exercised 
by  the  common  law  courts.  But  the  Judicature  Acts  do 
not  confer  on  the  High  Court  a  jurisdiction  which 
neither  the  Oourt  of  Ohanoery  nor  the  common  law 
courts  previously  possessed. 

Fry,  L.J. — Before  the  Judicature  Acts  this  action 
could  not  have  been  brought  in  a  court  of  common  law 
because  it  Is  brought  to  enforce  a  charge,  and  it  could 
not  have  been  brought  in  the  Oourt  of  Chancery  because 
the  value  of  the  jubject-matter  is  under  £10.  It 
cannot,  therefore,  be  now  brought  in  the  High  Oourt, 
which  merely  exeraises  the  jurisdiction  formerly  exercised 
by  one  or  other  of  those  courts* 

Appeal  diemieeed. 

Solicitor  for  the  plalntifld,  A.  Parher^  tot  M,  F^ 
CarteTf  Jfewnham. 


From  Lancaster  Ot.  of  Chan. 


July  2,  8. 


GoBDoir  r.  Jaxes.  (a.) 
Agency'^Loea  to  one  of  two  innocent  partiee-^ Rival 
equitiee-^Aet  enabling  repreeentation, 

SolidtoTi  induced  the  defendant  to  invest  a  $um  ae  on 
a  tramfer  of  a  mortgage  from  the  plaintiffe^  mortgageee, 
who  were  their  clienti.  They  induced  these  mortgagees 
to  exfcute  a  transfer  with  a  receipt,  representing  it  to  he 
a  re-conveyance  on  payment  off.  They  handed  tTie  deed 
to  the  defendant  and  paid  him  intereat  as  if  from  the 
mortgagor*  The  plaintiffs  made  no  inquiry  as  to  the 
mortgage.  The  solicitors  having  become  bankrupt,  and 
the  sum  never  having  been  paid  to  the  plaintiffs. 

Held,  that  the  plaintiffs  could  not  recover  from  the 
defendant,  because,  by  handing  the  executed  deed  and 
receipt  to  the  solicitors,  they  had  enabled  them  to  repre^ 
sent  that  the  sum  had  been  paid  to  the  plaintiffs,  and 
had  thus  given  the  defendant  an  equity  which  must 
prevail  over  their  equity  as  ur.paid  vendors. 

Appeal  from  Brlstowe,  Y.O.  of  the  County  Palatine  of 
Lancaster. 

The  plalntifCs,  Gordon  and  John  Henderson,  were 
trustees  of  William  Henderson's  settlement,  and  part  of 
the  trust  property  was  a  mortgage  from  Saunderafor 
£1,000,  which  was  originally  vested  in  Gk>rdon  alone, 
but  afterwards,  on  Henderson's  becoming  a  trustee.  In 
both.  The  trustees  left  everything  to  be  managed  by 
two  firms  who  acted  as  their  agents — viz..  Dodge  k 
Phipps,  aollcitora,  and  Harmood,  Banner,  &  Bona,  ac* 
countants.  Dodge  ft  Pbipps  were  also  aolidtors  for  the 
defeu4§nt,  and  applied  to  him  in  June,  1878,  to  Invest 
£1,000  on  mortgage,  saying  they  had  clients  who 
wished  to  tranafer  a  mortgage  of  that  amount.  James, 
after  looking  at  the  property,  instructed  Dodge  k  Pbippe 
to  tranafer  tbe  mortgage  to  him,  and  aent  them  the  £1,000. 
Dodge  &  Phippa  then  wrote  to  the  plalntlflh  aaklng 
them   to  execute  a  deed,   which  they  aent^'*oue  of 

(a.)  Reported  by  C.  Archbr  Cook,  Esq.    Barrlater-at- 
Law. 
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HeDderson's  mortgagei;,  wbioh  is  to  be  paid  off/*  Tbe 
deed,  however,  was  nota  re- conveyance,  but  a  transfer  to 
James.  The  plaiutifls  ezecated  the  deed  and  signed  an 
indorsed  receipt  for  the  £1,000.  In  fact,  however,  it 
never  came  to  them,  and  was  lost  in  the  bankruptcy  of 
Bodge  &  Fhippe.  The  deed  was  handed  to  James, 
and  Bodge  &  Fhipps  gave  him  the  title  deeds. 
Saunders  went  on  paying  his  interest  on  the  mortgage 
to  Harmood,  Banner,  &  Sons.  An  agent  employed  by 
them  to  inspect  the  securities  in  the  hands  of  Bodge  k 
Fhipps  neglected  his  duty,  and  went  on  reporting  that 
the  Saunders'  deeds  were  in  their  possession* 

Bodge  ft  Fhipps  became  bankrupt  in  November, 
1883. 

Tbe  plaintiffs  brought  an  action  for  a  declaration 
that  they  were  entitled  to  a  lien  on  the  mortgaged 
property  or  on  the  defendant's  interest  therein  for  the 
£1,000. 

The  yice-Chancellor  dismissed  the  action,  holding 
that  no  constructive  notice  of  the  fraud  of  Bodge  & 
Fhipps  conld  be  fixed  on  the  defendant,  who  was  a 
purchaser  for  value  without  notice.  He  thought  the 
plaintiffs  had  no  Hen  for  unpaid  purchase-money.  An 
implied  authority  was  enough  to  enable  Bodge  ft  Fhipps 
to  receive  the  transfer*money  ftom  James,  and  there 
was  such  an  authority  implied  from  the  drcumstances. 
By  the  deed  and  the  indorsement  the  plaintiffs  had 
acknowledged  the  receipt  of  the  money,  and  oould  not 
assert,  as  against  the  defendant,  that  their  statement 
was  incorrect. 

July  2,  3.— The  plaintiffs  appealed. 

Bighy,  Q.G;  and  NeviUe,  for  the  appellant,  cited  Ex 
parte  Sunnbanks,  27  W.  B,  898, 11  Oh.  B.  525  ;  Vanda- 
lew  V.  Blagrave,  6  Beav.  565  ;  Pamther  v.  QaiUhell^  13 
Bist,  432. 

Romett  Q.C.f  and  Botch,  for  the  respondent,  cited 
Eughes  v.  Kearney,  1  Sob.  ft  Lef.  139 ;  Bice  v.  Bice,  2 
W.  B.  139, 2  Brew.  73 ;   Weit  v.  Jones,  1  Sim.  K.  S.  205. 


Bighy  replied. 


Cur.  adv.  vult. 


July  22. — Cotton,  L*J. — This  appeal  raises  a  question 
of  very  great  difficulty.  'The  plaintiffs  are  trustees,  and 
they  seek  to  enforce  what  may  be  called  »  vendor's  lien 
as  against  the  defendant,  who  has  obtained  from  them 
a  transfer  of  a  mortgage,  they  having,  through  tbe 
fraud  of  a  solicitor,  who  was  agent  both  for  tbe  de- 
fendant and  the  plaintiffs,  never  got  the  money  which 
was  to  have  been  paid  to  them  on  the  transfer  of  the 
security.  It  must  be  taken  for  the  purposes  of  the  case 
that  the  deed  of  transfer  was  not  delivered  as  an  escrow, 
to  be  retained  and  not  effectually  delivered  until  the 
money  was  actually  paid,  but  that  it  passed  tbe  legal 
eitate  at  once. 

The  whole  of  the  difficulty  has  arisen  because  an 
agent  employed  by  the  accountants  to  examine  the 
securities  in  the  possession  of  tbe  solicitors  did  not  take 
the  trouble  to  do  his  duty,  but  simply  took  the  report  of 
the  sblioitors  that  they  had  certain  securities  in  their 
possession.  Keither  the  plaintiffs  nor  the  defendant  are 
personally  guilty  of  any  misfeasance,  except  so  far  as 
the  plaintiffs  may  have  been  negligent  in  not  personally 
attending,  or  not  getting  agents  who  would  personally 
attend,  to  their  business.  The  question  if,  which  of  tbe 
innocent  parties  is  to  suffer  by  the  fraud  of  an  agent 
employed  by  both  t 

Mr.  Bodge  never  in  any  way  transferred  the  £1,000  to 
the  agents  to  whom  it  ought  to  have  gone,  and  never  in 
any  way  transferred  it  to  the  plaintiffs,  and  from  that  time 
down  to  the  disoovery  of  the  fraud  tbe  plaintiffs  never 
seem  to  have  made  any  inquiry,  and  the  interest  was 
paid  to  their  account  as  if  the  mortgage  to  them  was 
■till  part  of  their  securities. 


Tbe  Vice-chancellor  decided  the  case  on  a  does 
amination  of  the  evidence,  and  determined  that,  althc 
tbe  mere  execution  of  a  deed,  with  an  acknowledgi 
in  the  body  of  the  deed  of  t^e  recseipt  of  the  ooiuU 
tion,  and  with  an  indorsed  receipt^  woald  not  I 
given  authority  to  the  solicitor  to  receive  the  mQM| 
as  to  give  the  transferee  a  good  discharge,  yeft^  il 
the  circumstanoee  of  the  oase,  the  aoUoitoM.i 
entitled  to  reoeive  this  money  on  behalf  of  the  pidfaii 
and,  therefore,  he  decided  for  the  defendant.  ~ 
a  difficulty  in  that  view— vis.,  that,  even  if  the 
had  the  authority  to  receive  the  money  on  behalf 
plaintiffs,  yet,  in  fact,  they  got  the  nkoney  ae 
the  defendiuit,  and  there  ia  nothing  to  allow  that 
was  any  alteration  of  the  capacity  in  whieh  they  ^ 
or  even  that,  at  the  time  when  the  deed 
and  handed  over  to  Mr.  James,  the  money  waa 
their  hands  so  aa  to  be  capable  of  being  oonsir 
be  received  by  them  as  agents  on  behalf  of  tbe 
I  think  it  unnecessary,  however,  to  enter  into  % 
sideration  of  the  grounds  on  wbioh  the  Vice- 
decided  that  Bodge  was  so  authorized,  or  to 
whether  the  other  difficulty  which  I  have  meni 
be  got  over,  because,  in  my  opinion,  inde[ 
the  ground  on  which  tbe  Yice*Chanoellor  d 
case,  the  defendant  is  entitled  to  snooeed. 

The  plaintiffs  are  coming  here,  ae  againat 
estate,  to  enforce  their  equity  to  a  vendor^e  lien, 
if  there  are  any  circumstances  which  interpose 
an  equity  against  them,  thev  are  not  entitled  tod^i 
They  are  asking,  as  against  the  holder  of  the  legil 
to  enforce  a  mere  equity,  and  the  qnestion  is 
they  were  not  guilty  of  such  negligence  as 
equity  against  them  to  prevent  tbem  from 
their  equity  as  against  the  defendant.  When 
ceited  tbe  transfer  with  the  letters  stating  tbst 
mortgage  was  going  to  be  paid  off,  they  executsi 
deed,  and  from  that  time  they  never  made  any ' 
at  all,  either  of  tbe  accountants  or  of  Bodge,  ss  t» 
had  been  done.  If  they  had  looked  at  the 
they  would  have  seen  that  the  intereet  was  still 
in  their  accounts  as  being  received  from  the  m< 
James  had  already,  on  the  19fch  of  June,  the  vsiy 
which  tbe  deed  was  dated  when  it  waa  filled  up  bf 
paid  into  the  hands  of  Bodge  his  money,  to  be  ' 
on  the  transfer  of  a  security  on  this  very  propsi^ 
my  opinion,  therefore,  although  the  plaintiffs  ''1*''^, 
wrong,  and  were  not  parties  to  any  wrong,  Tkw\ 
putting  that  deed  into  the  hands  of  their  ageol*  iM. 
enabled  him  to  represent  to  Jamea  that  that  ■*% 
which  James,  on  the  19tb  of  June,  had  put  into  W^ 
bands  to  be  invested,  was  really  paid  to  them  oa  m 
transfer  of  this  security. 

That  being  so,  the  case  is  very  different  from  ths 
which  we  should  have  had  to  consider  if  James  had 
the  money  to  Bodge  at  the  time  when  the  deed  of 
had  been  handed  over  to  James.    In  that  case»  9i 
Bodge  had  no  authority  to  receive  money  on  bebtU 
tbe    plaintiffs,  the  defendant  would   not   have  be    , 
protected.     No  repreeentation  could  have  beaa  urn 
that  the   plaintiffs  had  received  the  money>  w^  ^ 
representation   by  Bodge  that  he  waa  antboiiKsd  li 
receive  the  money  on  behalf  of  the  plaintiffs  would  h»^ 
helped  tbe    defendant,  if    such    representations  fa* 
untrue.    But  here,  when  James  had  already  P^^  ^ 
money  into  the  hands    of  Bodge,    the-pbiinw  V 
executing  this  transfer  and  putting  it  into  the  b«B^  f^ 
Bodge,  enabled  him  to  represent  to  James  (ss  be  mm 
be  taken  to  have  done  when  he  banded  orer  to  v 
defendant  tbe  transfer  and    the    title   deeds  of  um 
property)  that   tbe  money   which   the  defendant  M« 
handed  to  Bodge  as  his  agent  in  order  to  be  ^^^^^ 
this  transfer  bad,  in  fact,  been  duly  paid  to  the  pUw^^ 
Iq  my  opinion,  therefore,  the  plaintiffs,  though  aesMj 
innocently,  having  by  negligence  put  into  the  hanv 
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this  ugent  the  meuu  of  lepteaeMng  tbat  the  money 
bad»  in  fact,  oome  to  their  hands,  cannot  now 
inaist  on  their  Tendon'  lien,  which  l§  inoonaistent  with 
Um  Tepresentation  then  made  hj  their  agent,  and  which 
^«7»  ^  ^^^  o^^  *^^9  enabled  him  to  make. 

In  my  c^inion,  therefore,  the  deoleion  was   right, 

ihongh  I  do  not  oonoor  in  the  reasons  given  by  the 

Yloe*Chaao^or. 

r,  IfeJ.,  ooncarred  in  this  decision,  basing  bia 

oa  tbe  ptinoipla  of  ageni^  stated  in  8tory  on 

JkfMsy^va:^"  Where  one  of  two  innooent  persons 

I  that  party  ahaU  snite  whOb  by  bis  own  acts 

» baa  enabled  the  other  to  baimposad  npon," 

Fit,  hJ^  ooncarred,  saying  that  he  had  arriTed  at 
tke  ssaa  aondoalon,  bat  not  without  some  hesitation. 

Appeal  <f MmusecL 

SoKcitan,  J.  H.  LyddU;  QMHng  A  Mitchdl,  for 
Chner,  BoUUn,  ^  Co.,  liTcrpool. 


Vnm  d.  B.  DiT. 


Dea.ai. 


LnBXBOUJTD  if.  HlGHBB  BEBUraTOS  IiOOLL  BoA^.  (a.) 

F^tUc  HeaUh  Jel,  1876  (88  4  89  FidL  c  66),  a,  160*- 
iVcaitMa  ** fronting,  adjoining^  ct  dbtiUng  on" 
iltnd — Baopent98  of  paving  4re^ 

L,  fnoned  land  vHth  cottages  thereon  separated  from  a 

fbtd  By  a  waU  Jive  Jed  high  belonging,  with  the  land 

em  tehich  it  gtood^  to  another  person,  the  vtall  Mng  co- 

termwms  with  the  street  on  the  north.     The  street  led 

from  a  high  road  on  the  north  to  a  pathway  across  a 

eemmon  on  the  south  juit  heyond  the  cottages.    Between 

tfte  cottoj^  and  tTie  wall  there  was  a  passage,  into  which 

ikt  kadt  doors  of  the  cottages  opened,  the  only  access 

/rem  t^  street  to  the  cottages  deing  hy  this  passage 

rrand  ti^  north  end  of  the  wall,  or  hy  a  public  footpath. 

The  tmhan  authority,  having  paved  and  channelled  the 
tirtet,  ekargsd  X.,  as  the  owner  of  the  land  and  cottages, 
mlh  a  part  of  the  expenses  thereof  under  section  150  of 
OePMic  Health  Act,  1875. 

Beld,  that,  under  the  above  circumstances,  as  the  land 
end  cottages  derived  no  advantage  from  the  pavinq  and 
ekanneUing,  they  could  not  be  said  to  ** front,  adjoin,  or 
aha  on  "  the  street  within  the  meaning  of  the  section, 
and  that,  therefore,  L.  was  not  liable  to  contribute. 

The  appellant  was  summoned  before  justices  at  petty 
seselona  for  non-payment  of  a  sum  of  £58  for  priTate 
improToment  expenses  charged  npon  him  by  the  respond, 
eats,  who  were  the  urban  authority,  under  section  150 
of  the  Public  Health  Act,  1875,  as  the  owner  of  certain 
cottagaa  and  land  which  were  alleged  to  "  fronts  adjoin, 
or  abut  on  "  a  street  callecl  SchooUlaae,  situate  within 
their  district,  being  his  proportion  of  the  expenses  in- 
curred in  sewering,  paving,  and  channelling  School-lane. 
The  jostioes  made  the  order  for  payment,  and  the 
quarter  sessions  confirmed  the  order  subject  to  a  case, 
the  material  facts  in  which  were  as  follows : — 

Tli«  appellant's  property,  in  respeet  of  which  the 
expenses  were  charged,  consiste4  of  a  plot  of  land  with 
cottages  thereon,  bounded  on  the  south  by  a  public 
footpath  leading  into  Sohool-lane,  and  sepsrated  from 
Behool*lane  by  a  wall  fire  feet  high  belonging,  with  the 
land  on  which  it  stood,  to  Major  Orred,  the  wall  being 
cotenninous  with  School-lsne  on  the  north.  Schoo)- 
lane  led  from  the  high  road  between  Btourton  and 
Btikenbead  an  the  north  fo  a  pathway  leading  across  a 
oomaMn  a  short  distance  to  the  south  of  the  oottagea. 
Betoeen  the  oottagea  and  Major  Oned's  wall  there  was 


(a.)  Bepcitad  by  W.  F.  Babbt,  Ssq.,  Barristor-at-Law. 
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a  passage,  into  which  the  back  doors  of  tlie  cottages 
opened,  and  access  from  the  cottages  and  land  ~to 
Scfaool-lane  could  only  be  had  by  the  public  footpath  at 
a  point  about  sixty  feet  from  SohooMme,  and  going 
down  it  into  School -lane,  or  by  going  along 
the  passage  round  the  north  end  of  Ilia  wall  irbeve 
School-lane  joined  the  Btourton  and  Birkenhead  road, 
there  being  also  aoceas  at  this  point  to  the  Itonts  «f 
the  cottages  by  another  passage.  When  Ktdiot  Orred^ 
wall  was  first  built  passengers  along  the  publfe  faotpsilk 
crossed  it  by  means  of  projecting  stones  fn%  Hkmn  for 
the  purpose,  but  subsequently  a  part  of  tlia  wnH  as  wMa 
as  the  footpath  waa  remoTcd,  though  the  fovndationa 
remained. 

The  paTlng  and  channelling  of  Sohool-lane  in  reapaot 
of  which  the  present  charge  was  made  extended  aa  Hie 
as  the  end  of  Major  Orred's  wall  on  the  north,  and  no 
further. 

The  contention  of  the  appellant  was  that  his  pmparty 
did  not  "  front,  adjoin,  or  abut  on**  School-lane  withlA 
the  meaning  of  section  160  of  the  public  Heaitk  Aoft, 
1875,  and  that,  therefore,  he  w»s  not  liable  to  fBf^ 
amount. 

There  was  also  a  second  plot  of  land»  in  tmjfeot  of 
which  the  respondent  was  charged,  to  the  south  c4  Ih^ 
publio  footpath,  but  as  it  was  also  separated  from  Bdhoot* 
fane  by  Mfljot  Orred's  wall,  and  the  aooess  thereto  ym 
more  indirect,  it  is  unnecessary  to  refer  to  it  ftorthSf. 

The  Queen's  Bench  BiTision  (Mathew  ft  Smith,  IJ.) 

TO  judgment  for  the  appellant  (reported  88  W.  BL 
05). 

The  respondents,  the  local  board,  appealed. 

iienn  aollins,  Q^(7.,  and  (7.  ffiggins^  fov  tba  ImJ 
board.--Tbis  is  veally  a  queation  of  faot  Ih  aaak 
case,  and  tha  coort  will  not  inter! era  with  tba  ardor 
of  aeasions.  There  is  praotioally  dirael  aooess  fiom 
the  cottages  to  Sahool-lane  by  the  pasaaga.  Xt  if 
not  neceaaary  that  the  premioas  ihoold  be  agtaaUy  oi| 
the  street  to  make  them  rateable  under  saation  )6Q  of 
the  Pnblio  Health  Aot,  1876.  It  baa  been  bald  that 
premises  not  aatoally  on  the  streat*  bat  haHng  aoaess  to 
it,  am  latoable,  altbongfa  these  may  be  hoasas  intafv 
Tcning  which  are  also  rateaUa.  Therefore,  wbftbav  «f 
not  Major  Orred'b  wall  is  rateable  aan  make  no  4Ui9rinoa 
in  this  case,  as  these  nottagea  haTC  access  to  Bcbool* 
lane.  This  appears  from  Baddsley  t.  C^ngeU,  I  Ss* 
819,  where  the  worda  of  the  statute  under  disausaion 
were  <*  within  the  street  '* ;  and  London  Behcet  Soas4 
T.  8t.  Mary,  Islington,  84  W.  B.  187*  1  Q.  B.  B.  66, 
where  the  words  weie  *^  forming  the  stnat"  The  words 
in  the  present  seotton  aia  much  wider,  and  wete  intea4ad 
to  extend  thelrateability  of  bouasa.  It  is  not  nasaesaiy 
that  the  ahief  acaeas  should  directly  adjohi  the  paTcf 
part  of  the  atnet ;  it  is  suflteient  If  it  praotioally  aJUoina 
it.  Direct  contiguity  is  not  aaoessary:  IVak^field  looal 
Board  t.  Zee,  1  Bx.  D.  886,  86  W.  B.  Dig.  884*  Thera 
is  a  dictum  of  Oare,  J.,  in  Newport  Urban  Sontlory 
Authority  y.  Graham,  81  W.  B.  181,  9  Q.  B.  D.  )88,  in 
which  he  seemed  to  think  that  an  intatrening  wall 
which  belonged  to  another  person  would  proTcnt  the 
premises  from  adjoining  or  abuttfag  on  tho  «tveat»  bnt 
that  is  only  a  dictum,  and  cannot  be  supported.  Byl 
here,  notwithstending  the  wall,  thera  is  direst  aaaees  te 
School-lane,  both  by  the  footpath  and  by  the  passage. 

They  also  cited  London  and  North^Western  Bailwti^ 
Co.  T.  8t.  Paneras,  17  L.  T.  N.  S.  664,  16  W.  B.  0.  Js. 
Dig.  72  ;  London,  Brighton,  asid  South  Ooast  Eailwa^ 
Co.  T.  at.  ones,  4  Ex.  D.  839, 37  W.  B.  Dig.  188 ;  Qreai 
Bastern  Bailway  Co.  t.  Hackney  Boa/rd  qf  WorkSf  31 
W.  B.  769,  8  App.  Gas.  687. 

Bigham,  Q.C.,  and  J.  E.  Bahkes,  for  Lfgbtboattd» 
were  not  called  upon. 

Lord  EsHSB,  M.B.-*Tha  question  before  us  is  fM^m 
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the  reBpondent,  the  owner  of  the  oottages,  la  or  is  not 
rateable  in  respect  of  the  pating  and  channelling  of 
School- lane.  The  answer  to  that  qneation  depends 
npon  whether  those  ooitages  <'  front,  adjoin,  or  abat 
on  '*  School-lane.  There  Is  access  from  the  cottages  to 
School->lane  by  the  passage  that  leads  out  to  the  north 
of  School-lane  at  the  point  where  School-lane  meets 
the  high  road  firom  Stourton  to  Birkenhead,  the  imme- 
diate access  to  the  cottages  being  from  the  high  road. 
School- lane  leads  from  the  high  road  between  Btonrton 
and  Birkenhead  on  the  north  to  a  footpath  across  a 
oommon  on  the  south,  which  appears  to  be  the  only 
outlet  at  this  end.  Besides  the  passage  there  is  the 
footpath  which  leads  into  School-lane. 

Now,  I  cannot  help  thinking  that  the  question 
whether  the  cottages  ''front,  adjoin,  or  abut  on" 
SchooKlane  is  a  question  of  fact  in  each  case,  to  be 
decided  according  to  the  rules  laid  down  in  the  cases 
on  the  point.  The  cottages  clearly  do  not  actually  **  front, 
adjoin,  or  abut  on"  School-lane  in  the  sense  of  touching 
it.  But  that  is  not  condnsiTe,  for  they  may  be  said  to  do 
one  of  those  three  things,  though  they  do  not  actually 
touch  Sdiool-lane.  The  broadest  rule  laid  down  In  the 
cases  whidi  could  be  applied  to  the  facts  here  would  be 
the  rule  laid  down  by  Oockburn,  O.T.|  in  London 
Sduiol  Board  t.  8t.  Mary.  Islington.  Taking  that 
rul0, .  if  these  cottages  had  an  access  to  the  paved 
portion  of  School-lane,  which  would  give  them  a  sub- 
stantial advantage  from  the  use  of  the  street,  it  might 
bo  said  that  the  cottages  would  be  rateable.  But  if 
it  cannot  be  said  that  they  have  this  advantage,  they 
cannot  be  rateable  even  under  this  broad  rule.  Have 
they  any  such  advantage  P  SchooUlane  has  been  paved 
M  a  road  for  heavy  traffic.  The  first  point  is  that 
the  passage  at  the  north  end  does  not  open  directly  on 
to  School- lane.  Hence  the  only  direct  access  is  by  the 
footpath ;  but  carts  cannot  go  along  that  way.  Now, 
any  vehicles  or  carts  ooming  to  the  cottages  would 
come  from  the  north  to  the  passage— it  ia  not  reason- 
able to  suppose  that  any  vehicles  or  carts  would  oome 
from  the  south — and  so  woidd  not  pass  over  any  part  of 
School-lane.  It  would  therefore  be  unreasonable  to 
hold  that  the  cottages  derive  any  substantial  advantage 
fiom  the  paving  of  School-lane.  It  is  unnecessary  to 
say  whether,  if  the  cart  traffic  to  the  cottages  had 
oome  up  School- lane  from  the  south  to  the  passage  at 
the  north  end,  the  cottages  would  have  been  rateable  as 
deriving  a  substantial  advantage  from  the  paving.  As 
the  cottages  therefore  do  not  actually  **  front,  adjoin,  or 
abut  on  "School-lane,  and  do  not  dtfive  any  substantial 
advantage  from  the  paving,  the  right  inference  is  that 
they  do  not "  front,  adjoin,  or  abut  on  "  it  within  the 
meaning  of  section  150.  It  is  unnecessary  to  dedde 
whether  Major  Orred's  wall  is  rateable  or  not  Accord- 
ingly, apart  from  the  difficulty  as  to  this  wall  being 
between  the  cottages  and  School-lane,  as  to  which  I  say 
nothing,  I  hold  that  the  respondent  is  not  liable  to 
contribute  towards  the  expenses  under  seotion  150. 

Conow,  L.  J*— The  point  to  be  decided  is  whether  or 
not  these  cottages  ''front,  adjoin,  or  abut  on  "  School, 
lane,  and  the  working  rule  stated  by  Oockburn,  O.J., 
may  help  us  to  decide  this,  though  that  rule  was  given 
on  a  different  statute,  containing  different  words.  Now,  | 
the  ootteges  are  prevented  from  adjoining  or  abutting 
on  the  lane  by  a  wall  belonging  to  Major  Orred.  They 
do  not  front,  adjoin,  or  abut  on  it  In  fact.  Now,  I  do 
not  think  that  the  statute  was  intended  to  apply  where 
there  is  property,  whether  rateable  or  not,  belonging  to 
^another  person,  which  prevents  access  to  the  street.  If 
*the  wall  and  the  property  behind  it  belonged  to  the 
same  person,  the  case  would  be  different,  as  that  person 
might  at  any  time  pull  down  the  wall,  and  so  gain  access. 
But  in  this  case  It  wculd  be  contrary  to  the  intention  of 
the  Legislature  to  say  that  these  cottages  "  front,  adjoin, 


or  abut  on"  School-lane.     The  real  aocesa  from 
cottages  to  School-lane  and  to  the  external  world  is 
place  beyond  School-lane,  and  it  is  not  necessary  fe 
traffic  from  the  cottages  to  pass  oyer  any  part 
paved  portion.    That  being  so,  the  wall,  which 
to  another  persoui  prevents  the  cottages  and  land 
fronting,  adjoining,  or  abutting  on  School-lane 
the  meaning  of  the  section.    Then,  aa  to  the  £ 
is  enough  to  say  that  the  real  trafBo  does  not  gaj 
School-lane  by  it.    I  do  not  say  vrhat  vronld  have 
the  result  if  the  real  traffic  had  gone  down  this 
and  I  give  no  opinion  as  to  whether  Major  Onsd's 
is  rateable  or  not. 

Bownr,  L.J.— I  am  of  the  same  opinion.  The  < 
tion  seems  to  me  to  be  one  inore  of  f not  than  of  | 
In  the  statute  popular  terms  are  used  whiohi 
impossible  to  define,  and  it  is  impossible  to  give  s  I 
explanation  of  the  terms  **  front,  adjoin,  or  abatoiil 

We  have  been  referred  to  cases  whloh  show 
courts  have  dealt  with  sections  similar  to  this. 
cases   were  decided    on    different  statutes 
different  words  from  those  now  under 
they  all  try  to  lay  down  a  guide  for 
sections.    When  there  are  houses  not  aetualJy  \ 
street,  one  must  look  further,  and  inquire  whe 
property  is  brought  within  the  scope  and  meaning « 
statute,  and  that  is  the  rule  laid  down  in  sab 
by  Oockburn,  O.J.,  in  London  School  Board  f.l 
Mary,  hlington.    That  case,  to  my  mind,  is  nsl| 
authority  as  to  the  meaning  of  the  words  in  the  ^ 
statute,  but  those  cases  and  that  rule  are  useful  I 
as  affording  a  guide  whereby  to  construe  seetioniof  I 
character.    They  are  examples  we  ought  to  look  toj 
see  the  mode  in  which  to  construe  the  words  in 
section. 

Actual  fronting,  adjoining,  or  abutting  is  not 
sary  ;  and  in  construing  those  words  we  must  look  it  K 
subject-matter  and  scope  of  the  section,  and  see  if  f 
section  was  intended  to  charge  owners  or  occnpien  ^^ 
were  benefited  by  the  works.  Where  houses  do  \ 
actually  front,  adjoin,  or  abut  on  the  street  in  qa 
we  must  see  if  the  houses  have  a  substantial  adfi 
from,  and  access  as  well  as  a  dose  proxioitf  t 
the  paved  portion  of  the  street.  Looked  at  in  tin  V 
thus  thrown  upon  this  case,  I  cannot  see  thstf 
cottages  have  any  substantial  advantage  from,  with  i 
and  dose  proximity  to,  the  paved  portion  of  Sohool-1 
I  therefore  think  the  Judgment  should  be  affirmed. 

Judgment  affirmed, 

Solidtors  for  the  locd  board.  Burton^  Teate$,  Svij 
Burton^  for  TyroTf  Kmion,  Tyrer,  db  Bimjpwn,  V 
pooL 

Solidtors  for  lightbonnd,  0%es<er,  Mayhm,  Bn 
A  Oriffilhes^  for  WaUor  WM,  Liverpool. 


From  Q.  B.  Div. 


Deo.  4,  5.1 


Weight  r.  LreiE.  (a.) 

Metropolis  Local  Management  Act,  1855  (18  A  1^  '*\, 
c.  120),  8$.  105,  250^Meirop6liM  Local  Managtff^^i 
Ad,  1862  (26  *  86  Vict.  c.  102),  s.  77— xVeur  lii^^t 
ExpenM  of  paving^Liabiliiy  of  tru9tt€i  of  eAapet 
and  echooli-^ Owners  of  lands  and  houses. 
Lands  upon  which  a  chapel  and  schools  ^'^^^^ 
were  leased  to  trwtees,  to  he  held  by  them  ^P^.^j^ 
trusts.     The  lease  eoniained  a  proviso  against  ^'^^^'^^^ 
for  a  longer  period  than  one  year,  and  the  ^"Jjri 
provided  that  the  chapel  was  to  be  used/er  the  cett^' 


(a.)  Bepcrted  by  A.  H.  Todd,  Esq.,  Barri«tfr*t-^»'' 


tfo).Xixt7.    ri>^io^t8e«.i    TdB  W£MLt  ttBPOBTSAi 


€btM  Of  Amu* 


Wbioht  v.  Inolv* 


OouaT  OF  Appbai. 


II 0/  tie  Tt^eslflfn  lervf oe,  and  fc/r  no  tXhw  ptnrpoH 
The  fnuketufere,  houfever,  Brnptnoered,  under 
In  anmmin^tt  to  mcrigage,  and,  with  the  a$$ent 
^  ih%  WttUtfon  6'«/crenoe,  to  §eH  the  premieet, 
HddfiktHklndeee  were  liahU  to  he  rated  to  eon- 
tomar^tit  M^peuM  0/ paving  certain  new  $ireet$ 
whkk  Ik  kadi  dhutted,  as  ownere  of  houses  and  lands 
HemmKcof  the  Metropolis  Management  Acts, 
mdUl^ 

ef  the  term  <*  houses"  in  18  A  19  Vict, 
ik  U»,  and  0/  the  term  *'  land  **  in  25  A  S6 
cm;  i.  77,  eontiderod. 


fks 


bj  H.  H.  Manham,  Esq.,  one  of  the 

I  pote  magietntee,  under  the  proTlsiona  of 

IVId.  &  49.    The  l^uste,  as  far  as  material  for  the 

I  of  thit  report,   were  as    follows :— Upon  a 

\  piefeired  hj  Wright,  the  eeoretarj  to    the 

I  Board  of  Work?,  that  J.  B.  Ingle  and  othen, 

Ml  of  a  Weeleyan  chapel  and  'aohoole  in  the 

I  diatrict,  had  not  paid  certain  soma,  being  the 

tat  which  tbej  had  been  aaaesaed  for  the  expenaes 

'■g  of  two  new  atreete  named  Albion-road  and 

kroad,  the  magiatrate  made  an  order  for  payment 

^of  the  former  road,  diamiaaing  the  oomplaint 

kef  the  latter.     The  chapel  with  the  aohoola and 

|fiMdiBto  the  Albion-road,  the  aide  or  flank  of  the 

'  f  the  Bonfield- road.    The  chapel  and  aohoola 

aiJie    property,    being    occupied    by  the 

I  body  solely  ior  their  religioua  and  educational 

i  ad  were  held  and  uaed  by  the  truateea  under 

IMsftnit.    The  property  waa  leaaehold,  and  waa 

IImb  Miity  Hospital  for  a  term  of  ninety  years  at 

idl  gnead-Tent,  the  lease  being  in  the  usiial  form 

famfaiiBlpg  the  usual  proviso  for  re-enti^  on  non- 

of  lent  or  breach  of    covenants   contained 

sasd  which  provided  that  the  leaaeee  should 

^hs  or  part  with  the  premises  for  any  term 

tbaa  oes  year.    The  term  was  vested  in  the 

(Uks  laid  J.  B.  Ingle  and  others)  as  such 

,^,,     «pon  tbs  trusts  contained  in  a  deed  of  trust 

|«MlnNdpsrtof  the  case.    The  learned  magistrate 

gsf  opifiiootbat  the  respondents  were  owners,  but 

A*  cbapd  was  not  a  house  nor  land,  held  that 

*as  sot  liable  in  respect  of    the  chapel,  but 

"1  Id  fsTonr  of  the  applicant  in  respect  of  the 

od  land,  excluding  the  chapel  frontage.    There 

'appeals  from  this  decision,  and  the  magistrate 

i«  owe  for  the  opinion  of  the  High  Court. 

p*  (jncttioiis  for  the  opinion  of  the  court  were : — 

^^L  Vcw  the    respondents    ••ovrners"  of  the    said 

[^^diidiooU,  and  land  within  the    meaning  of  the 

'npoibHanagement  Acta,  1855  and  1862  f 

•  ^^Mwr  if  auch  *<  ownera  "  they  were  liable  to  pay 

ipaita  of  the  aaaeasment  aa  were  claimed  in  respect 

tte  dapel,  sehools,  and  lands. 

'i  Bppnted,  from  the  trust  deed,  that  tho  chapel 

^7  to  be  used  for  the  Weeleyan  service,  and  for 

^    ^»  purpose  whatever,  but  the  trustees  were  em- 

i^^^'Mi  if  the  subscriptions  received  to  support  it 

**<*  bniBdent   for  that   purpose,  to  mortgage  the 

J'jJ^i  and,  with  the  approbation  of  the  Conference, 

*>Hlikem  abaolotely  diacbarged  from  the  trusts. 

^^]^8biial  court,  conaieting  of  Lord  Coleridge,  C.J., 

^l^tbew,  J.,  decided  that  the  truatees  were  liable  to 

of  paving  in  reapcct  of  the  whole  of  the 


It 


tW 


^tnatMi  appealed. 

J^J^'Qna^,  Q.C.,  and  F.  Madeod,  for  the  truateea 
ri^.^  *^  merely  a  part  of  a  houae  that  ia  used  foi 


Y'^^IM^ only  pemiitted  the  „bbiiw ■■■  V4    uwuo«o 

"•  ^  Hatate^  25  ft  S6  Vict.  c.  109,  included  •«  land.' 


Thia  chapel  ia  neither,  and  is  a  cosim  omissus  i  Biggins 
V.  Harding,  81  W.  R.  191,  L.  B.  8  Q.  B.  7 ;  Angea  v. 
Paddington  Vestry,  16  W.  E.  1167,  L.  B.  8  Q.  B.  714. 
Further,  this  building  can  only  be  used  as  a  churoh 
under  the  terms  of  the  deed.  The  trustees  do  not 
receive  rent ;  theroforo,  the  building  cannot  be  let  at  a 
rack  rent.  This  chapel  is  not  different  from  a  oonae- 
cratod  church  of  the  Churoh  of  England.  The  schools 
and  land  adjoining  stend  in  the  same  position  aa  to 
ownerahip.  The  whole  promiaes  are,  to  uae  Lord 
Wateon'a  worda  in  G'r eaf  Eastern  Railway  v.  Hackney 
Overseers,  31  W.  E.  769,  8  App.  Caa.  687,  "  extra  com- 
mereium** 

fie  roferred,  also,  to  Bobson  v.  Hyde,  Cald.  Poor  Law 
810. 


Meadows  White,  Q.C,  and  Crump,  Q.O.,  for  the 
reapondent.— This  impoaltion  is  for  the  benefit  of  all 
persons  whose  property  fronto  the  new  stroet.  These 
trustees  are  "owners,"  and  would,  for  instance,  be 
liable  for  building  beyond  the  proper  line  of  frontage. 
They  would  receive  the  rack  rent  if  the  premises  were 
let.  Bowditeh  v.  Wakefield  Local  Board,  L.  E.  6  Q.  B. 
567,  19  W.  B.  C.  L.  Dig.  66,  is  in  the  respondent's 
favour.  Angell  v.  Paddington  Vestry  was  the  case  of 
land  permanently  dedicated  to  purposes  which  pre- 
vented ite  user  for  ordinary  human  occupation.  The 
case  of  Oreat  Eastern  Railway  Co,  v.  Hackney  Over^ 
seers  has  no  application. 

B.  D.  Oreene,  Q.C.  replied. 

Lord  EsHBB,  M.R.— -The  question  before  us  is  whether 
the  trustees  of  a  Wesleyan  chapel  aro  bound  to  pay 
their  proportion  of  the  expense  of  paving  certein  new 
streeto  in  front  of  their  buildings.  The  first  part  of 
that  question  is,  Is  this  chapel  a  house  or  land  within 
the  meaning  of  the  stotntes  P  the  second  part,  Aro  the 
trustees  owners  P  The  promisee  consist  of  a  chapel  and 
schoolhonse,  with  a  small  piece  of  land.  With  regard 
to  the  latter  promises,  I  think  that  oouusel  for  the 
trustees  practically  abandoned  his  contention.  Now,  by 
the  105th  section  of  18  &  19  Vict,  c  120,  owners  of 
houses  are  made  liable  to  contribute  to  the  paving  of 
new  streeto  in  front  of  those  houses.  Section  250 
describes  who  those  owners  are.  Then,  by  25  k  26 
Yict.  c.  102,  s.  77,  the  owners  of  land  are  also  required 
to  contribute  on  similar  occasions.  What  we  have  to 
do  is  to  take  these  two  stetutea  together  and  to  decide 
whether  this  chapel  is  a  house  within  the  one  statute  or 
land  within  the  other.  If  it  falls  within  either  definition, 
subject  to  the  question  whether  these  trustees  can  be 
considered  to  be  owners,  the  appellanto  an  liable  to 
contribute.  To  my  mind,  considering  the  subject- 
matter  with  which  the  Legislaturo  was  dealing,  and 
that  by  these  Acto  a  liability  was  imposed  on  property 
abutting  on  the  street  in  respect  of  the  improvement  of 
that  street,  it  is  impossible  to  come  to  any  other  con- 
dosion  than  this—that  the  Legislature  intended  to  deal 
with  the  whole  ground,  and  did  not  mean  to  omit  any 
part  or  leave  any  pairt  of  the  adjacent  property  free 
from  the  contribution.  These  words,  then,  "house** 
and  "land,"  wero  intended  to  include  the  whole  front- 
age, and  this  property,  being  either  house  or  land,  is 
subject  to  the  liabilities  imposed  by  the  stotntes. 

But  it  would  be  more  satisfactory  to  stete  at  lengtii 
what  my  view  is  of  the  distinction  the  Legislature  in- 
tended to  draw  between  these  two  classes  of  property 
with  respect  to  these  enactmento.  It  is  obvious  that 
'* house"  is  not  used  here  in  the  ordinary  coUoqnial 
sense  of  the  word,  but  includes  something  moro.  It  was 
not  intended  that  it  should  include  all  erections  of 
whatever  kind,  but  only  such  as  aro  constructed  as  and 
for  habitable  buildings.  As  we  must  construe  these 
Acto  together,  we  can  look  at  the  second  Act  to  assist  us 
in  gaining  the  meaning  of  the  Legislaturo  as  expressed 
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Court  of  Appkal. 


Wbioht  v.  Inolb. 


OOUBT  OP  APPIA 


in  the  first  Act,  Does  "  land"  only  apply  to  land  nu- 
ooTered  ifith  bnlldingp,  and  "  Loose  "  to  all  buildings  of 
whatever  description  P  Or  does  ''hoase"  include  all 
bnildings  to  which  that  term  might  be  ordinarily  ap- 
pliedi  and  *'  land "  all  land  uncovered  or  covered  by 
buildings  to  which  the  term  '*  house,*'  in  its  ordinary 
sense,  is  not  applicable  ?  It  cannot  have  been  intended 
to  include  such  buildings  as  a  factory  or  a  brewery,  in 
which  people  do  not  usually  live,  as  land.  For  such 
property  might  then,  by  the  77th  section,  be  assessed  at 
a  less  rate  than  that  imposed  npon  houses,  but,  of  course, 
it  must  be  far  more  valuable  than  ordinary  inhabited 
h6u8es.  It  is  evident,  therefore,  that  ''house"  includes 
more  than  what  10  meant  by  that  term  in  the  (wdinary 
colloquial  sense.  But  it  is  also  evident  that  it  does  not 
include  all  land  upon  which  buildings  of  any  kind,  such 
as  a  cowshed  or  pigety,  are  erected ;  that  would  be 
an  abuse  of  language.  I  think  it  applies  to  all  land  on 
which  are  buildings  which  are,  or  which  may  be,  used 
07  adapted  for  the  habitation  of  men,  and  excludes  ail 
impossible  (^ases.  If  that  be  correct,  it  would  include 
sboh  buildings  as  churches,  and  does  include  such  a 
church  as  this.  Then  what  exceptions  are  there  ?  It 
seems  to  me  that  the  Legislature  intended  that  that 
which  otherwise  would  come  within  the  definition  of  a 
house  is  not  to  be  considered  to  be  within  this  Act  if  it 
is  a  building  which,  by  law,  never  can  be  used  as  a 
habitation,  although  structurally  it  is  capable  of  such 
use.  Thus  a  church  belonging  to  the  Church  of  Eng- 
land, and  consecrated,  cannot  by  law — not  statute  law 
— be  ever  used  as  a  habitation  for  men.  Such  a  building 
cannot  be  considered  as  a  **  house.**  Again,  if  a  statute 
pule  any  other  buildings  into  the  same  position  as  a 
church,  the  same  results  follow.  There  is  no  diilerenoe, 
in  effect,  between  statutory  and  common  law.  If  a 
statute  so  deals  with  a  building  that,  as  long  as  the 
statute  remains  in  force,  it  never  can  be  used  for  a 
habitartloB  for  men,  that  building  takes  the  same  position 
as  a  ohurob,  and  is  act  to  be  assessed  under  these  Acts. 

The  provisions  as  to  owners  who  can  be  sated  in 
respeet  of  thft  liability  confirms  the  view  I  have  taken. 
Who  are  these  owners  f  [His  lordship  read  the  defini- 
tion in  the  250tb  section.]  The  words  are,  ''if  the 
premises  are  ever  let"  That  cannot  apply  to  premises 
which  never  can  be  let  at  aU.  By  law,  no  church  ever 
could  be  let  at  a  rack  rent.  Therefore,  there  never 
could  be  such  an  owner  as  is  described  in  the  definition 
clause,  and  no  person  who  could  be  rated. 

I  will  next  consider  whether  this  church  is  put  into 
the  same  category  as  the  churches  or  buildings  I  have 
spoken  of.  It  is  not  true  that  this  church  cannot,  by 
eanon  or  common  law,  ever  bo  used  as  a  habitation. 
Further,  no  Act  of  Pafliament  has  ever  put  it  into  that 
categmry.  Even  assuming  that,  by  the  deeds  of  con- 
veyance and  trust.  It  is  put  into  this  position,  that,  as 
long  as  they  continue  In  force,  these  trusteee  could  not 
let  the  church  at  a  rack  lent — ^I  assume  that^  althougb 
that  does  net  appeait  to  be  the  oase^tt  is  clear  that 
that  is  not  equivalent  to  saying  ttMt,  by  the  law  of  the 
land,  the  church  cannot  be  applied  to  other  uses.  It 
may  bo  that,  in  a  short  time,  by  some  agreement  between 
^e  trustees,  the  cesM  que  fmsfs  and  the  grantors, 
that  state  of  things  will  be  put  an  end  to,  and  this 
property  be  used  as  habitations,  or  for  some  other 
purpoees.  There  is  no  question  that»  under  these  olr- 
cumstancesy  it  Is  not  put  into  the  same  category  with  a 
church  of  ^e  Church  ef  England,  or  other  similar 
bnildingp.  That  is  what  Lord  Mansfield  pointed  out  in 
the  case  of  Mohmm  v.  Sfyde, 

'like  statute  and  the  common  law  determine  the  position 
of  the  chmekes  and  similar  buildings  I  have  described, 
this  property  li  only  affected  by  eonvenants  which  can 
at  any  time  be  put  an  end  to  by  the  consent  of  ttie 
parties^  Tberefors,  I  held  that  this  ehuxeh  Is  within  the 
snblect«>matter  dealt  with  by  this  Act  ol  Parliament, 


that  these  trustees  afe  snoh  owners  as  are  therein  m 
tioned,  and  that  the  decision  of  the  Divicioaal  Court  1 
right,  and  must  be  affirmed. 

In  coming  to  this  conclusion  I  think  we  have  not  M 
ruled  any  of  the  oases  that  have  IxMn  <Mted  before 
The  oases  of  Angell  v.  Paddingion  VMr^  and  BowM 
V.  Wakefield  Local  Board  remain  aatoaohed.  The  H 
of  Great  Eattera  Railway  Co.  ▼.  HaAnef 
seere,  in  the  House  of  Lords,  whaterer  may  ha;] 
meaning  of  that  decision,  does  not  affect  tlie 
before  us.  If  we  had  come  to  a  dffievent  oonslii 
should  have  decided  against  the  rdling  in  Oa 
Veatry  of  St,  Mary^  Paddingion.  AU  that  w%\ 
done  is  to  give  a  larger  interpretation  to  the 
" house"  than  has  been  previously  so^k^^^* 

I  have  expressed  myself  at  leoffth  oa  the  < 
and  meaning  of  these  Aots  of  Parliament  in 
giro  some  rules  of  guidance  to  overaeon. 

Cotton,  I1.J. — ^The  two  questions  are,  li 
appellants  are  *' owners,"  aud  whether  that 
they  are  rated  oomes  within  the  definitiona  of 
or  "  land  "  within  these  Acts.  This  is  not  a  qi 
raising  an  ordinal  rate^  but  of  levying  an  apj 
part  of  the  azpenaea  of  paving  on  the  ownen 
anew  street  for  the  especial  benefit  of  those 
Section  250  of  18  A  19  Viot.  c  120,  aaja  that 
means  owners  of  bouses,  and  the  later  Act  addltl 
owners  of  land  are  to  be  included  within  that' 
The  fiist  Act  deals  with  the  houses  making  the 
and  the  second  with  pieoes  of  land  bounding  or 
on  the  street.  By  these  two  sectiona  Parliamsat 
tended  to  Include  the  entire  frontage.  The  fint 
only  referred  to  houses ;  by  the  second  Act  whatefoi 
not  included  in  the  term  "  house  "  was  brought  kn 
'•  land."  If  "  land  "  and  "  house  "  are  to  be 
in  opposition  to  one  another,  land  must  be 
include  land  covered  with  buildings  not  in  the 
houses.  I  must  dissent  from  the  view  which  hsi 
expressed  that  "  house  "  is  to  be  referred  only  to 
properly  so  called ;  what  is  the  fair  meaning  ii  ^ 
considered.  I  agree  that  upon  these  sections  a 
or  a  pigsty  could  not  be  called  a  honae,  but  ^--.  , 
land  covered  with  buildings.  We  have  to  ded^jMt 
these  edifices  are ;  in  my  opinian  they  are  housei.  M* 
Mansfield  gives  a  very  useful  rule  when  be  says  ^f^' 
must  not  be  led  away  by  a  user  that  is  merely  teapofl#i 
when  premises  may  be  altered  by  the  parties  to  1^ 
they  belong  without  breach  of  the  law. 

As  regaMs  these  school  buildings,  they  are  is 
nature  of  houses*    Neither  their  structure  nor  ths<  _ 
under  which  they  are  held  prevents  their  user  ss  bwg 
when  not  used  as  a  school.    Although  tbay  aro  f^r^' 
in  trustees,  subject  to  certain  trusts,  and  tbon^ 
lease  contains  a  provision  against  alienation  witbosi 
consent  of  the  landlord,  yet,  vrith  the  consent  of 
landlord,  the  trustees  may  alien,  and  under  the  ^ 
deed  they  may  let  in  certain  cases  even  witboot  Vi- 
consent  of  the  Conference.    No  rack  rent  Is  now  ^^'^li 
but  there  are  persons  who  would  receive  the  rack  ie» 
the  premises  were  so  let.  ^.. 

As  to  the  chapel  the  difficulty  is  greater.    Bat  »> 
not    within    the  description   of    buildings   ^^."^ 
necessarily  excluded  from  being  used  as  ^^"'^^V^ii 
capable  of  being  so  used  by  law,  although  it  *•  Ty*^ 
present  in  trustees  for  the  purpose  of  being  ^'^^^  m 
Weeleyan  service.    Yet  there  is  a  power  in  the  oeea 
sell  with  the  approbation  of  the  Conference,  and  Vi^ 
nothing  which   prevents  it,    structurally,  ''JIL  fcii 
turned  into  a  habitation  lor  men.    Further,  ^^  ^ 
power  to  mortgage,  and  no  doubt  If  the  mortgeg^y. 
possesslen  they  might  turn  it  Into  vrMagt^r'^ 
Theiefoie,  I  am   of  opiBion  that  thit  «M^  ^^ 
within  the  deteMon  of  •*  honse«'*  ,.  .^ 

If  it  is  not  a  •* house,"  which  I  tfaliik  »  i^^'^ 
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viilim  the  later  statnte  aa  '*  land."    This  dietin- 

gniehes  the  case  from  Angdl  t.  Faddington  Vetiry, 

^hwh  fa  rapiposed  to  coofliet  with  Oaiger  t.  Vetiry  of 

Si.  Jfofy^  Islington.    It  fa  to  bo  obaerved  that  the 

formur  of  theae  two  deefaione    turned  on   a  question 

vegatrding  the  chnrchee  of  the  Gbnroh  of  England,  and 

-we   find  tiwt  the  Jndgmente  of   Ooekbuni,  O.J.»  and 

macktan,  J.,  are  baaed  nn  dilferent  eonrideratione,  and 

tfacra  af«  ao  reaeone  giren.    The  dietination  between 

tkaft  MM  end  the  preeent  fa>  that  the  eomaiisBionexB  to 

-whom  the  ehnieh  had  been  oonrejed  were  not  owners, 

a^  tia  property  was  neither  *<  hooM  "  nor  **  land." 

Ihe  aeeoMl  eaaa  agreee  with  onr  deofaion. 

Th€B  are   theee  trustees   owners?    I  ha?e   already 

desidsd  tbat  %y  reference  to  the  soope  of  the  trust.;  they 

wsnld  reoeiTe  the  raek  rent  If  the  premfacs  were  let,  as 

thsy  uBdoabtedly  might  be. 

Bowav,   Ij.J.-*There  are  two  questions  calling  for 


Are  theee  trustees  *'  owners '  within  the 

Vftteop^itati  BuOding   Acts,    and  are  these  premises 

** houses^    or  "land"   within  the  meaning    of    those 

atatates  t     I  will  addrees  myself  to  the  most  important 

^^  fiiit.     In  my  opinion  the  strongest  and  most  solid 

^nmid  lor  our  judgment  fa  to  be  derived  from  reading 

thsrtitatee  by  tbemselTee.    In  the  first  Act  Tarions 

vtlUlBovii  terms  are  used  with  various  meanings.  Thus 

"ifaBsfaiid  *' house  "haye  diilerent  signifloations  in 

difamt  plaaea.    We  must  consider  the  matters  with 

vUiktlie  Legislature  was  dealing — ^namely,  the  con- 

of  a  new  street  and  the  assessment  of  the 

incident  thereto  on  the  owners  of  buildings 

wUth  wovld  be  rendered  more  convenient  by  reason  of 

tie  paving  worka.    The  Legfalatare  has  made  use  of  the 

void  **  house,"  and  the  first  reflection  that  occurs  to  me 

is,  that  they  cannot  hare  intended  to  restriot  the  mean- 

iB|  of  **  hoaae"  by  reference  to  its  mere  temporary  user 

uA  cnaditUMi ;  because,  for  instance,  an  unoccupied 

hsasewciAd  seem  to  be  excluded  in  that  view,  aad  a 

conaists  in  great  measure    of    vnooeupied 

the  user  of  a  building  may  be  changed 

at  My  tisM,  and  it  cannot  be  supposed  that  it  wm 

fafaaded  that  an  owner  riiould  eecape  who  preferred  to 

use  Us  building  for  other  purposM  than  that  of  mere 

OQBopetion* 

1^  my  mind  the  true  view  of  section  105  of  18  d;  19 
Tkt  c  ISO,  ie,  that  that  building  must  be  considered  to 
hea  '*  houM"  which  fa  capable  of  being  used  m  a  dweHing 
f«r  mn.  There  may  be  two  obstacles  which  render  a 
haOdiog  incapaMe  of  such  user.  There  may  be  a 
phyrieal  iuMpaeify,  m  in  the  caM  of  some  monnmento, 
or  there  may  be  a  legal  inMpacity,  either  by  the  com. 
nmfaw  or  by  the  statutM  of  the  realm.  Thus,  by  the 
ooBssontion  of  a  church  of  the  Church  of  England,  the 
itatv»  of  the  building  fa  altered ;  it  fa  separated  from 
the  oidfaiary  uses  of  man,  and  fa  permanently  devoted 
famcred  purposes.  As  for  the  authorities,  Angell  v. 
iVnUmplofi  Veatry  decides  that  a  church  is  neither 
"house''  nor*' land";  and  Lord  Watson's  Judgment 
fa  tiie  euM  of  the  Oreat  EasUm  Bailway  t.  Hackney 
Ovtrteen  fa  not  consfatent  with  this  interpretation  of 
thestitute. 

A  building  which  is  both  structurally  or  legally 
iscapable  of  being  need  for  the  ordinary  purpoees  of 
Baa  caraot  be  let  at  a  rack  rent.  That  legal  incapacity 
CM  undoubtedly  be  created  by  statute  and  aiBscts  the 
uture  of  the  property.  But  when  dne  looks  at  the  cave 
of  SMh  a  building  m  this,  which  fa  capable  of  being  used 
ler  suflb  ordinary  purpoMs  and  fa  only  restricted  to 
ovtafai  e^r  purpoeee  by  covenants  or  agreements,  it 
CMuet  be  said  to  be  physieaUy  or  legally  incapable  <^ 
iMh  user.  U  the  vacioue  partiM  to  thoM  agreemMts 
vme  to  MBe  together  and  rdeaM  m  eondene  any 
oUigation  or  infractioa  of  the  eonditioina,  suoh  mot 
ni^ht  at  any  '^tfane  be  possible.     The  stottis  of  thfa 


property  has  not  been  affected  by  their  agreements.  It 
seems  to  me  that  the  language  of  Lord  Mansfield,  in 
Bob»im  T.  HydB^  supports  this  view ;  though  that  dedttlon 
turned  upon  a  different  statute. 

Farther,  thfa  chapel  is  not  exactly  a  chapel  in  the 
ecclesiastical  senses  for  the  owners  are  at  liberty  to 
to  employ  the  building  for  any  other  purpose,  though  the 
agreements  restrict  the  tfuitees  from  so  employing  it 
under  present  oiroumstanoes. 

In  the  second  place,  I  agree  entirely  with  the  opinion 
that  my  lord  has  ezpreesed,  that,  if  this  fa  not  a  bouse, 
it  is  "  land ''  within  the  meaning  of  that  term  in  the 
later  Act.  It  is  impossible  to  withdraw  from  the 
operation  of  thoM  statutes  large  buildings  such  as 
faotorfasy  whioh  are  occupied  for  other  purposes  than 
thoM  of  mere  habitation.  The  result  •  of  such  a 
contention  would  be,  that  the  Legislature  intended  to  tax 
dwelling  houses  and  market  gardens,  but  relieved 
buildings  whfah  are  in  fact  far  more  valuable  and  which 
benefit  to  a  far  greater  extent  from  these  paving  works. 

The  last  question,  m  to  whether  these  trustees  are 
"owners,"  becomes  combatively  unimportant.  The 
trustees  are  persons  who  would  receive  the  rack  rent  if 
the  premises  were  let,  although  the  terms  of  the  trust 
deed  temporarily  prevent  such  letting.  The  case  of 
Botoditch  V.  Wakefield  Local  Board  is  a  conclusive 
atithority  that  a  man  is  not  the  less  the  *'  owner  "  of 
premises  because  they  cannot  be  let  at  a  rack  rent  while 
they  belong  to  him. 

For  these  reasons  I  am  of  opinion  that  the  court  below 
was  right,  that  the  CMe  of  Oaiger  v.  Veetry  of  £K.  Mary, 
Islington,  was  rightly  decided,  and  I  do  not  think  that 
our  decision  affects  any  of  the  other  cases  that  have  been 
cited  before  us. 

Appeal  diemiBsed. 

Solicitors  for  the  appellants,  Ingle^  Cooper,  A  Holmes. 

Solicitor  for  the  respondent,  Wimuit. 


From  a  B.  DIv. 


June  25« 


TOZIEB  AND   WIPE  f?.   HaWKIKS.    (a.) 

Practice — Service  of  writ  out  of  jurisdiction— Libel-- 
Infunetion  to  rutrain  publication'^JuriediGtion — 
Ord.  11,  r.  1  (f.). 

Under  ord.  11,  r.  1  (f.),  t?^e  court  has  power  to  aUow 
service  on  a  defendant  residing  out  of  the  jurisdiction  of 
a  writ  of  smnmone  claiming  an  injaneUon  to  restrain 
the  d^endanifrom  sending  libels  to  the  plaintiff  within 
the  fwrisdicUon^  and  also  daiming  damages,  in  a  case 
where  the  defendant  does  not  stats  on  affidavit  thait  he 
never  comes  within  the  jurisdiction. 

Judgment  of  Lord  Coleridge,  O.J.,  and  Cave,  J., 
affirmed. 

Appeal  of  the  defendant  from  a  decfaion  of  the 
Queen's  Bench  Division  (Lord  Coleridge,  C.J.,  and 
Cave,  J.)  refusing  to  set  uide  a  writ  of  summons  and 
all  proceedings  thereunder. 

The  motion  was  made  on  the  ground  that  the  court 
had  no  jurisdiction  to  allow  the  eervice  of  the  writ. 

The  aotioo  wu  brought  for  an  injunction  to  restraia 
the  defendant  from  writing  and  publishing  libels  upon 
the  plaintiiEe,  and  for  damages.  The  defendant  wa^ 
domiciled  Md  wholly  resident  in  Ireland.  Leave  bad 
been  given  to  the  plaintiffs  under  ord.  II,  r.  1,  to  Berre 
the  defendant  with  the  writ  in  DubKn.  The  cause  of 
action  alleged  wm  the  posting  in  Dublin  of  postcards 
detamaitory  of  the  female  plaintiff,  which  postcards  were 

(aO  lepofted  byf .  B.  FirsaoT  Cowpm,  B«q«,  Barrister* 
at- Law. 
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directed  to  and  received  by  ber  at  Fulham,  in  Middlesex, 
wbere  ehe  was  reaiding  with  her  husband,  tbe  male 
pl^iDtiif*  The  defendant  appeared  to  the  writ,  and 
nied  no  affidavit  to  the  effect  that  he  never  came  to 
Englaod. 

Windh,  for  the  defendaat.*-^The  Jadge  had  no  power 
to  give  leave  to  aerve  the  writ  out  of  the  jnriediotion. 
Hie  defendant  is  resident  out  of  the  jarisdiction,  and 
the  oonrt  wUl  not  allow  service  of  a  writ  which  can- 
not be  enforced. 

Emn  CoUiM,  Q,C.,  and  McOall,  for  tht  plaiatifli', 
were  not  called  upon  to  argae. 

Bbstt,  If  .B. — ^Ih  this  case  an  order  was  made  giving 
leave  to  the  plaintiffs  to  serve  this  writ  of  snmmons  on 
the  defendant  in  Dablin.  I  think  that  there  was  Jaris- 
diction nnder  ord.  11,  r.  1  (/.),  to  make  such  an  order. 
The  indorsement  of  the  writ  claims  to  restrain  the 
publication  of  the  libels  in  England.  It  has  beeu 
argued  that  the  court  cannot  enforce  the  prayer  for  an 
injunction ;  but  the  defendant  has  not  filed  an  affldaTtt 
stating  that  he  never  comes  to  England.  It  does  not 
appear,  on  the  face  of  the  writ,  that  it  cannot  be  en- 
forced, and,  if  the  defendant  should  come  within  the 
Jurisdiction,  the  Injunction,  if  granted,  could,  of  course, 
be  enforced.    This  appeal  must  be  dismissed,  with  costs. 

Bagoalljlt  and  Bowbn,  L.JJ.,  concurred. 

Appeal  di$mUied, 

Solicitor  for  the  plaintlfCs,  John  Hayward. 

Solicitors  for  the  defendant,  PidoiXt  &  Mytton. 


Aigt  Court  of  3[tt0ticr« 


Chan.  Div. 
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Jan.  15. 


In  r$  TEU8TEK8  OP  St.  Sa-vtotte's  Rsctobt, 

SOITTHWARK.    (a.) 

Burial  ground  veiled  in  tru$tee$  undtr  local  Act — 
DUused  Burial  Grounds  Act,  1884  (47  dt  48  Viet.  e. 
72),  0S.  S,  8,  5— TrtMfefs*  power  of  sale  and  leasing 
under  local  Act  controlled  by  the  Act  of  1884. 

fferedUamentBf  formerly  used  as  a  hurial  ground, 
were,  by  a  local  Act  (46  ft  47  Vict.  e.  xi.,  1883)  vtsted  in 
trustees,  Vfith  power  to  sell  or  grant  leases  for  building 
purposes.  After  the  passing  of  the  Disused  Burial 
Grounds  Act,  1884  (47  d:  48  Fict.  c.  12),  the  trustees 
contracted  to  s^U  these  hereditaments  to  0.  as  land 
adapted  for  building.  One  of  the  conditions  of  sale 
slated  that,  notwithstanding  the  Act  of  1884,  the  vendors 
htliived  they  were  entitled  to  sell  the  hereditaments  as 
building  lands,  as  section  6  of  the  Act  of  1884  exempted 
frtm  the  operation  of  the  Act  of  1884  •*  burial  grounds 
which  had  been  sold  or  disposed  of  under  the  authority 
of  any  Act  of  Parliament,'* 

Held,  on  a  summons  by  the  vendors  under  the  Vendor 
and  Purchaser  Act,  1874,  that  the  condition  referred  to 
was  not  svfficienily  explicit  to  bind  the  purchaser,  as  it 
only  amounted  to  a  statement  of  belitf  by  the  vendors  of 
their  legal  right  to  eell  the  land  for  building  purposes. 

Held,  also,  that  the  provisions  of  the  local  Act  of  1883 
did  not  operate  as  a  sale  or  disposition  within  the  mean" 
ing  of  section  5  of  the  Act  of  1884,  and,  therefore,  that 
after  the  passing  of  the  Act  of  1884  (14<A  of  Augutt, 
1884),  the  trustees  could  neither  themselves  erect  buildings 

(a*)  Beported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 
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on  the  hereditaments  in  question,  nor  could  ihe^,  after 
that  date,  etBereise  the  powers  of  sale  or  Utuiikg  f» 
building  purpoees  authorized  by  the  local  Act  of  1883. 

This  was  a  summons  under  the  Vendor  and  Parehnn 
Act,  1874,  taken  one  by.  the  vendors,  who,  uadtc  tb« 
provisions  of  the  **  Saint  Saviour's,  Southwark,  Ohucb 
Bate  AboUUon  Act,  1888  "  (46  k  47  Vict,  c  zL),  van 
constituted  trustees  of  the  rectory  and  premise!  o(  St. 
Saviour's,  Southwark,  asking  for  a  dadaratiQu  that  tki 
purchasers  were  precluded,  by  the  7th  and  8tii  oondttioM 
of  sale,  from  making  certain  requisitions  and  obJsetioM 
as  to  the  title  of  the  Tenders ;  and  to  have  it  dsdavei 
that  the  wndors  Lad  shown  a  good  title  (o  the 
premises  contracted  to  be  aold  in  Moordanoe  with  the 
particulars  and  conditions  of  sale. 

The  main  question  at  issue  was  whether  the  pnsUNi , 
contracted  to  be  sold  came  within  the  operation  of  the 
Disused  Burial  Grounds  Act,  1884  (47  k  48  Vict.  c.  71], 
or  whether,  by  virtue  of  section  5  of  that  Act,  they  vm 
saved  /remits  application  as  being  premises  sold. or  dii* 
posed  of  under  the  authority  of  an  Act  of  ParliansBt- 
viE.,  the  Saint  Saviour's  Church  Bate  Abolition  Ai^ 
18d3 

The  Saint  Saviour's  Ohurch  Rate  Abolition  Act,  181^ 
after  reciting  that  the  hereditaments  described  in  tk- 
schedule  were  vested  for  an  estate  in  fee  simple  in  rki 
wardens  of  the  parish  church  of  SL  Saviour's,  Southwirki 
enacted  {inter  alia)  :-*Sectiou  7 :  *'  That  the  said  herediti- 
ments  and  premises,  and  all  the  estate  and  interest  of  tki 
wardens  therein,  shall,  on  and  after  the  passing  of  tUi 
Act,  be,  by  rirtue  of  this  Act»  without  any  oonv^jaati 
absolutely  vested  in  the  trustees  constituted  by  tUi 
Act."  Section  9  empowered  "the  trustees"  "to 
sell,  ...  or  let  on  building  or  other  leases,  tke 
whole  or  any  part  of  the  hereditaments  by  this  Aet< 
vested  in  them." 

The  Disused  Burial  Grounds  Act,  1884  (47  A  48  VkL 
c.  72),  which  came  into  operation  on  the  14tti  of 
August,  1884,  enacted,  by  section  8,  *'  That,  after  the 
passing  of  this  Aot|  it  shall  not  be  lawful  to  erect  ssf 
buildings  upon  any  disused  burial-ground,  ezospt  f« 
the  purpose  of  enlarging  a  church,  chapd,  or  otiw 
places  of  worship."  Section  2  defined  '<  disused  baiiil- 
ground  "  to  mean  '*  a  burial* ground  in  respect  of  whiek 
an  Order  in  OouncU  has  been  made  for  the  disoontiiiip 
ance  of  burials  therein."  Section  6  enacted,  "  Tfait 
nothing  in  this  Act  contained  shall  apply  to  any  barisl- 
ground  which  has  been  sold  or  dispoied  of  under  tht 
authority  of  an  Act  of  Parliament" 

On  the  21st  of  May,  1885,  the  trustees  of  St.  Saviou'i 
Rectory  put  up  the  hereditaments  vested  in  them  by  the 
Act  of  1883  for  sale  by  pnblic  auction,  and  Meisn. 
Oyler  became  the  purchasers  thereof.  In  the  psrtioalsri 
of  sale  the  premises  were  described  as  freehold  boildiog 
land,  oooupying  an  area  of  13,000  feet,  and  well  adapted 
for  building  purposes. 

The  contract  of  sal4  also  contained  the  following  con* 
ditions  :— 

Condition  7:  <*The  title  shall  commence  with  St. 
Saviour's,  Southwark,  Ohurch  Rate  Abolition  Act,  1885, 
.  .  .  whereby  the  property  mentioned  in  the  parti- 
culars (whish  is  now,  aud  has  been  for  many  years  psat^ 
a  disused  burial-ground)  became  vested  in  the  rectory 
trustees,  the  present  vendors,  with  power  to  ssU  or 
grant  building  leases  as  therein  mentioned." 

Condition  8 :  "Notwithstanding  section  3  of  the  Dia- 
used  Burial  Grounds  Act,  1884  (47  k  48  Vict  e.  7S), 
which  renders  it  unlawful  to  erect  buildings  on  disosed 
burial-grounds  except  for  certain  purposes,  the  vendon 
believe  that  they  are  entitled  to  sell  the  property  ooo' 
prised  in  the  particulars  as  building  land,  becaase  bj 
section  5  of  the  Disused  Burial  Grounds  Act,  1884, 
nothing  therein  contained  shall  apply  to  any  bnrisl- 
ground  which  has  been  sold  or  disposed  of  nnder  ths 
authority  of  any  Act  of  Parliament.*' 
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Oom.      Ik  u  Thvstibs  or  St.  84Vioor*8  RioroaTi  8ouTHWABX.-*HALttn  v*  VobBb.       Htott  Ootrftt. 


)  o(  Vm  nqoUlfame  made  by  <fae  purohaiera  was, 
i\i  ukOtdtsiaGoiuidl  had  been  made  oonetitutiog 
ilmA  Qontnetid  to  be  eold  a  diaased  bnrial-groand 
htbtt«Mab«of  leotioii  2  of  the  Disiued  fiarial 
I  Aflkd  1184,  the  Tendon  had  no  power  to  sell 
tbdUimfaipMs. 
^Ilt  wsi  iMlBd  that  an  Order  in  Ooanoil  had  been 
f  the  hmd  in  qneation  a  disused  barial- 


r,  QlCh  ad  A.  Sharoodt  for  the  Tendon.— 

«»iiwliliJ&  the  exception  contained  in  section  5 

Msf  18M,  because  the  property  put  np  for 

Md  of  nnder  the  authority  of  an 

Again,  the  particulars  and  conditions 

Atf^  Mt  out  the  state  of  the  Tendon*  title, 

were  fullj  cogniiant  of  it,  and 

ii|inebaie  and  take  the  risk. 

Q.C.,  and  CoUf  for   the  purchasen.'^The 

I  Bsfelj  express  the  belief  of  the  Tenders  as  to 

_  I  light  to  sell,  and  do  not  preclude  the  purohasen 

I  the  objeotlon  tiiej  haTC  taken.    Farther,  the  con- 

ithsoMsIfw  an  misleading,  and  are  designed   to 

^thepoiebsaer,  and,  therefora,  cannot  be  enforced. 

coatraofeed  to  be  sold  bj  the  Tendon  being  a 

d,  in  respect  of  which  an  Order  in  OouDcil 

noBtfamance    of   burials  has  been  made,  is 

I  opemtion  of   the  Act  of  .1884,  and  it  is 

I  If  Motion  5  of  that  Act.    That  section  enacts 

BhiMd  Burial  Grounds  Act,   1884,  shall  not 

sBj  borlaUground   which  hai^  been  sold  or 

I  of  lader  the  authdrity  of  any  Act  of  Parlia- 

Hs  efbet  of  the  Saint  SaTiour's  Church  fiate 

I  Ad;  1883,  was  only  to  authoriae  a  scheme  for 

I  of  the  trusts  whereby  **  the  trustees  " 

laahititBtedfor  the  wardens  without  any  couTey- 

»;  sad  this  is  not  "a  sale  or  dispoaition  under  the 

'  r  el  say  Act  of  Parliament." 

>Uer,  Q.C.,  xeplied. 

T.C— This   is  a  nice  question  of    conflict 

thsH  two  Acts  of  Parliament,  and  as  I  am 

that  the  Tendora  acted  with  perfect  honesty,  and 

<twi  it  ao  misdescription— no  attempt  to   mislead, 

mmtiy  an  explanation  to  a  certain  extent — it  aeema 

B  the  Tendon  that  the  objection  taken  ahoold 

JButif  the  objection  ia  well  founded  in  law  I 

no  right  to  proTcnt  it  preTailing.    I  think  that  the 

leas  7  and  8  which  haTC  been  referred  to  were 

by  tiie  Tendon  in  perfect  good  faith,  and  that 

not  to  blame  for  haring  cauaed  them  to  be 

Bat  if  it  waa  the  intention  of  the  Tendon  to 

thepordiasen  to  take  upon  themselres  the  burthen 

the  l^al  question  raised  by  the  conditions 

the  oondltiona  ahould  haTc  been  more  explicit. 

Tendon,  for  that  purpose,  should  hare  told  the 

'  The  legal  question  inTolred  has  noTer  been 

;  it  may  be  raised  against  you,  and,  if  it  be 

againat  you,  you  muat  take  the  risk  of  that ;  we 

■atee  nothing."    A  condition  ao  expreaaed  would 

fthsiB  binding  on  the  purchaaen.    'Die  conditiona 

. -A  hate  been  inserted  only  amount  to  a  atatement  of 

^he  qaesthm,  therefore,  comes  to  be  decided  on  the 
{■■■hiiiihm  of  the  two  Acts  of  Parliament  referred  to. 
lAlki  MffiBg  the  sections  of  the  Act  of  1888,  and  also 
«<  thi  Act  of  18S4,  referred  to,  the  Vice-Chancellor  con- 
tiasfld:-]  Kow,  whatis  the  position  of  the  truateea 
*B^  ttM  tvo  Acta  ?  By  the  Act  of  1883  the  truateea 
hadai%httoaa]l,  but  when  the  Act  of  1884  waa  paaaed 
^^^^  the  tnsteeo  nor  anybody  else  could  buTe  used 
ttiSM  isidi  far  any  other  purpose  than  that  which  they 
hsd  bsm  Meated  to— that  is»  waste  Und.  The  Act  of 
1884  pnittti  buial-grounda  existing  or  bebig  used  for 
the  pupMss  lor  which  they  were  originally  constituted, 


harfag 


and  also  prohibits  for  the  sake  of  decency »  or  for  what- 
eTor  other  the  motive  may  be-^and  I  cannot  fathom  the 
motlTos  of  the  Legislature^— the  erection  of  buildings  on 
these  lands,  no  matter  in  whoee  hands  they  an,  or  what 
powen  they  may  haTo  orer  them. 

Then  it  is  said  that  by  the  Act  of  1883  the  lands 
were  sold  or  disposed  of  so  as  to  Test  the  fee  simple  in 
the  trustees,  and  that  that  was  a  sale  or  disposition  under 
the  anthori^  of  an  Act  of  Parliament.  I  do  not  think 
the  Act  of  1883  amounted  to  a  aale  or  diapoaitlon.  The 
Act  of  1888  only  empowered  the  truateea  to  aell  or  to 
grant  building  leaaea.  If  they  had  done  either  of  those 
acta  befora  the  Act  of  1884  waa  paaaed,  the  act  would 
haTC  been  lawful  on  their  part.  But  when,  on  the  14th 
of  Anguat,  1884|  the  law  declared  that  then  ahould  be 
no  buildinga  npon  any  diauaed  burial-ground,  I  think  it 
became  unlawful  for  the  truateea,  if  they  retained  poa- 
aeaaion  of  the  land,  to  build  upon  it  themaelTea,  and,  if 
they  deaired  to  aell  it  for  building  purpoaea,  I  think 
their  power  waa  taken  away. 

The  qneation  ia,  whether  I  am  to  force  upon  theae 
purchaaera  the  payment  of  the  money  which  they  haTC 
oontraoted  to  giTe,  in  the  face  of  an  Act  of  Parliament 
which  says,  "  No  matter  whose  the  land  is,  then  shall 
be  no  building  erected  on  that  land  which  has  been 
dosed  by  an  Order  in  Council.*'  As  the  case  comes 
befon  me  in  this  shape  I  cannot,  in  the  face  of  the  Act 
of  1884,  read  the  Act  of  1888  as  continuing  to  authorise 
the  trustees,  after  the  passing  of  the  Act  of  1884,  to 
sell  or  grant  building  leases.  I  muat  therefon  declare 
that  the  contract  is  not  enforceable  against  the  pur- 
chasers. 

Solidton  for  the  Tcndora,  Nye,  Qreenwood,  A  Mortton. 

Solicitor  for  the  purchasen,  Alfred  Turner. 


Hallkti  v.  FtBn.  (0.) 

Pradiee^Mortgage-'Adhn  to  redeem  firel  mortgagee 
and  to/oreoloee  mortgagor — Form  of  order* 

In  an  action  for  redemption  by  a  eecond  mortgagee 
againet  the  firet  mortgagee  and  for  forecioeure  againet 
the  mortgagor^  the  proper  form  of  order  f'e  that,  in 
default  of  the  plaintiff  redeeming,  the  action  etand 
diemieeed,  with  coete. 

Motion. 

The  plaintiff,  a  second  mortgagee,  brought  an  action 
against  the  defendants,  the  flnt  mortgagee  and  the 
mortgagor,  to  redeem  the  flnt  and  to  foreclose  the 
Utter. 

At  the  hearing  the  usual  decne  waa  made,  and  the 
minutea,  aa  aettled  by  the  registrar,  proTided  **  that,  in 
default  of  the  plaintiff  ndeemlng,  the  action  is  to  stand 
dismissed,  with  costs,"  as  against  both  defendants. 

On  the  10th  of  December,  1885,  a  motion  was  made 
on  behalf  of  the  pUintiil^  asking  that  the  minutes  should 
be  Taried  by  limiting  the  diamiiwal  to  the  defendant,  the 
flrat  mortgagee,  in  caae  the  plaintiff  should  make  auoh 
default 

DunJum,  for  the  plaintiff.— The  minutea  haTc  been 
drawn  up  in  accordance  with  precedenta  which,  aince 
the  paasing  of  the  Judicature  Act,  1878,  haTe  become 
inapplicable.  Coats  an  now  entirely  within  the  discn* 
tion  of  the  court.  When  the  plaintiff  resorted  to  his 
security  he  found  that  it  was  quite  absorbed  by  the  prior 

(a.)  Beported  by  W.  Itxkbt  Coox,  Bsq.,  Barrister-at- 
Law. 
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High  Ooubt. 


Lynch  v,  Commissionsbs  of  Sbwers  of  tub  Oitt  of  London. 


High  Goub 


mortgagee.  The  moztgagor  ha«  nol  paid  anything. 
The  oonn  will  sot,  therefore,  under  the  cironmetances, 
order  the  plaintifl  to  paj  the  mortgagor's  coste. 

Buahy  Q^C.t  for  the  mortgagor. — The  practice  of  the 
court  has  always  been,  in  cases  like  the  present,  to  difl« 
miss  the  action,  with  costs. 

Kat,  J.,  directed  the  motion  to  stand  over,  in  order 
that  he  might  consult  the  registrar  as  to  the  proper 
form  of  order* 

The  registrar  made  a  report  referring  to  the  follow- 
ing authorities,  which  he  said  he  had  followed  :  Jackson 
V.  Bretkdl,  Seton,  4th  ed.,  p.  1084,  form  3 ;  Beton, 
3rd  ed.,  p.  477,  the  same  form  as  above,  and  also  in 
2nd  ed.,  p.  £17,  and  1st  ed.,  p.  157  of  the  same  book, 
which  was  a  decree  for  dismissal,  with  costs,  to  be  taxed 
bj  the  taxing  master.  He  also  referred  to  Denny  t. 
Bhvwrs,  Dumberly  ▼.  Waring,  and  to  Thaekwray  v. 
Btll,  Pemberton  on  Judgments,  3rd  ed.,  p.  269 ;  to 
Fisher  on  Mortgages,  4th  ed.,  p.  1008,  and  to  Pdly  ▼. 
Waihen^  7  Hare,  864;  and  see  Ohotmley  y.  Earl  of 
Oxford,  2  Atk.  267,  and  Gibson  v.  Kicol,  9  Bear.  403. 

19th  December.— »Kat,  J.~I  referred  the  oase  to  the 
registrar,  and  he  has  been  good  enough  to  give  me  a 
statement  of  the  cases  which  show  what  the  practice  has 
been  for  a  long  series  of  years.  It  is  dear  that  the 
usual  form  of  order  in  such  cases  has  been  that  the  action 
should  be  dismissed,  with  costs.  The  point  was  care- 
fully considered  by  Sir  James  Wigram,  Y.C.,  in  the  case 
of  FeUy  ▼.  Wathen,  7  Hare,  351,  where,  at  page  364,  be 
said  (the  suit  being  one  by  a  puisne  mortgagee  to  redeem 
prior  mortgagees  and  to  foreclose  the  mortgagor): 
**  Unless  the  registrar,  in  drawing  up  the  decree,  shall 
find  the  form  to.  be  other  than  I  suppose,  I  think  Mr. 
Ohandless  must  be  right  in  contending  that,  if  the 
plaintifE's  bill  should  stand  dismissed  in  consequence  of 
his  not  redeeming  either  of  the  prior  mortgages  .  .  . 
he,  the  plaintiff,  would  not  be  entitled  to  any  decree,  as 
against  the  mortgagor,  for  redemption  or  foreclosure/' 
And  at  page  375  there  is  an  express  direction  to  dismiss, 
in  case  of  default  against  the  mortgagor,  with  costs. 
The  effect  of  what  is  asked  in  this  case  would  be,  in  oase 
of  default  to  redeem,  to  throw  the  costs  of  the  action, 
so  far  as  they  relate  to  the  mortgagor,  upon  him.  I 
hare  now  stated  what  the  practice  has  for  a  long  time 
been,  and  I  will  not  depart  from  it.  The  motion  must 
be  dismissed,  with  costs. 

Motion  dismissed^  with  oosU. 

Solicitors  for  the  plaintiff,  HalleU  ib  (FooMam. 

Solicitor  for  the  defendant,  Winnett. 


Ohan.  DiT. ' 
Kay,  J. 


Dec.  17. 


"Lysck  v.  Cojoossiohebs   of   Sewxbs  of  ihe  City 
OF  Loin>oK.  (a.) 

Lands  Clauses  Act^Nohce  to  Ireait^^Negaiiations-^ 
Subsequent  objection  to  validity  of  notice — Oommis" 
sioners  of  Sewers-^Power  to  take  property  for  imcfen- 
tfi^  streets — 57  (?eo.  3,  c.  29— Bight  of  ownor  to 
reitrain  commissionsrB  from  taking  more  property 
than  they  require  for  ihe  purpose* 

Where  an  owner  having  received  from  a  puMic  body, 
acting  under  their  eompeisory  powers,  a  notioe  to  treat 
for  the  purchase  of  his  property,  negotiates  on  the  havis 
of  that  notice,  he  is  estopped  ftrom  afterwards  denying 
the  validity  of  that  ncUos. 

(a.)  Beported  1^  W.  Itdcbt  OboX|  Beq.,  Barrister*at- 
Law. 


Thomas  V.  Daw,  15  W.  iZ.  113,  L.    R.   8   Ch.  I, 
lowed. 

Motion. 

The  plaintiff  was  the  owner  in  fee  ol  six  1m 
Nos.  1,  2,  3,  4,  and  5,  Gresham- place,  and  of  ]i 
Butler's-aUey. 

The   Commissioners  of  Sewers,    acting  under  i 
pursuance  of  the  powers  vested  in  them  bj  57  i 
c.  29,  on  the  9nd  of  Deeember,  ldM»  fonnaliyi 
cated  that  it  was  desirable  to  widen  B«tle»V 
that  the  plaintiff's  houses  prevented  them  toot  ^ 
and  that  the  poschase  of  the  houaea  waa 
that  purpose. 

On  the  16th  of  Deoanber,  1884»    tlie 
served  the  plaintiff  with  a  notioe  to  tteat  lei  i 
chase  of  the  whole  of  the  houses. 

On  the  17th  of  January,  1885,  the  plaintiff, 
objecting  in  any  way  to  the  ralldf  fcy  of  the 
treat,  gave  notioe  that  he  claimed  £2,500  as 
tion  for  the  whole  of  the  property. 

On  the   29th  of  January,  1885,   the 
offered  £1,320  In  settlement    of   the    plaintJ 
The  plaintiff  declined  that  offer  ;  but  anh 
March,  1885,  he  stated  he  might  perhaps  take  \ 

In  April,    1885,  the  commissioners    offered  . 
and  proposed  in  the  alternative  that  the  amount  c 
pensation  should  be  determined  by  arbitratioBi 
these  propositions  being  declined  l^  the  p2a 
commissioners,  in  August,  1885,  intimated 
might  be  given  in  order  to  facilitate  a  prompt  i 
but  that,  if  such  offer  were  not  accepted,  the  \ 
of  compensation  must  be  referred  to  a  jury. 

The  plaintiff  refused  to  accept   £8,300,  bat,( 
16th  of  September,  1885,  he  said  he  would  take  i 
and  costs  of  his  solicitor  and  surveyor.     This  i 
not  having  been  acceded  to  by  the  oomwMoDmsi^ 
plaintiiE,  in  October,  1885,  for  the  flrat  time 
the  validity  of  the  notice  to  treat,  on  the  giooad  I 
only  a  portion  of  his  property  was  required  by  tbsT 
missioners  for  their  proposed  street  improvement!. 

The  plaintiff  now  moved  for  an  injunction  f 
the  commissioners  from  proceeding  on  their  l 
treat  for  the  purchase  of  (among  other  property)! 
Gresham-plaoe,  or  other  property  not  neoessazy  f 
purpose. 

Qrakam  Eastings,  Q.O.,  and  Douglaa  WaOsff  t^ 
plaintiff,  relied  upon  TeuHere  v.  Vestry  of  St, 
AbboUs,  Kensington,  30  Oh.  D.  642.    Th^  also  i ' 
to  Oard  v.  CommissHmors  of  Sewers  of  the  C^i 
London,  28  Oh.  IX  486,  88  W.  B.  IHg.  106. 

W.  Pearson,  Q.O.,  and  John  Benderoan,  tot  thsfl 
missioners,  referred  to  Thonnas  v.  Daw,  15  W.  B.  1 
L.  B.  2  Ch.  1.— The  doctrine  laid  down  in  thst  < 
was  approved  of  in  the  case  of  Qard  v. 
of  Sewers  of  the  City  of  London.     It  is  oisar 
these  two  cases  that  the  commissionen  may  t 
npon  the  whole,  although  thef  only  require  pail 
adjudication  is  reasonable,  and  ought,  thenloi^  ^ 
supported.    The  plaintiff,  by  negotiatiag  upon  the  VT 
of  the  notice  to  treat,  has  precluded  hlawsltfiom  < 
Jeoting  to  its  validity. 

Hastings  replied. 

Kat,  J.— The  detadauts  in  this  ease  are  a  p^ 
body,  who  are  iatraated  with  v«iy  btfgs  P^^^? 
duties  ;  bat  they  are  powesa  and  datfea  wlu«^  T^^  Z 
not  and  oaaaot  ozeioisa  for  any  paippaB  ^fJStLm 
themselves.  la  that  respect  they  are  veiy  Ustia^  om 
aaoidiaaj^  trading  empaay  or  jeiat  sfcosk  esmpssy. " 
otlMf  body  like  a  lailway  oompaait,  which  Mr  "^ 

mmm^  WMsh  thy   ■^■■ifaii  1*  <**^T 


eoMpalaory^ 

tieaeftt    1^  thsMloia,  seeme  ta  me  enap»^ -r^.  ^ 
that  when  questioiifl  like  those  which  an  xaiMdm  »* 
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LtNOB  v.  O0MMU8IOKBR8  OF  SlWBBS  07  THB  OiTT  OF  LoNDON. — MoORB  V.  Db4KIN. 


Hh.  Or. 


08M  come  before  the  ooart^  the  court  should  be   very 

cbrIqI  indeed  how  it  interferea  with  a  body  like   the 

deCendaQti  in  thie  caee,  and,  in  my  opinion,  it  •  ought 

not  to  do  80,  nnletfl  a  Tery  clear  ground  for  auch  inter- 

ffliawe   is  made    out  by    the     plaintiff.      Now,    the 

nataM  of  the    caaa  before  me  ia   thia.     [Hia  lordahip 

stated  tiie  facta,  and  continued  : — ]    So  that  the  poaition 

ia  tUa.  The  owner  in  fee,  receiTing  an  intimation  that 

Mi|nfttty  ia  wanted  by  the  commiaaionera,  endeaToura 

to  ohiaii  frara  them  a  larger  price  than  they  thinlc  fit  to 

gNf,  atrada  that  negotiation  over  aome  months,  nerer 

nan^  that  they  ha*fe  not  a  perfect  right  to  buy  the 

psDpvtf;  but  when  he  flnda  that  he  cannot  exact  the 

tmu  which  he  inaiata  upon,  and  that  they  are  deter- 

■JBsd  to  hate  the  priee  fixed  by  a  jury,  he  then,  for 

the  flist  time,  turna  round  and  says,  '*  Now  I  will  object 

to  jour  notice  altogether." 

Ii  that  competent  f    One  would  think,   apart  from 
ny  aotiiority,  that  it  waa  an  exoeasively  unreasonable, 
matioas,  and  improper  oourae  for  any  person  to  take, 
aad  that  the  objection  to  the  notice,  in  such  a  case,  was 
a  Biare  after- thought  by  way  of   putting  an  additional 
oompnlaion  upon  the   commiaaionera  to  give  him  the 
price  he  waa  aaking.    I  ha?e  no  doubt  that  that  is  the 
naaoD  why  thia  objection  ia  raised  in  thia  case.    But 
the  uatter  ia  not  without  authority,  for  I  have,  what 
nm»  to  me^  an  extrtmely  clear  and  plain  dedaion  of 
Kindevaley,  Y.O.,  on  the  subject  in  Thomas  ▼.  Daw, 
There  ia  appended  to  the  statement  of  that  case  a  note 
:  of  the  judgment  of  the  Vice- Chancellor,  from  which  it 
I  ftppcaia  that  there  were  two  houaea  in  question.    Notice 
!  had  been  giTcn  to  take  both,  when  it  clearly  appeared 
I   that  both  honaea  wore  not,  in  fact,  wanted,  and  the  Yice- 
f    Ghanadtor,  na  to  one  of  them,  decided  that  the  00m- 
.    aisrioMrB  were  wrong,  which  deciaion  waa  affirmed  in 
;     tta  Oovt  of  Appeal    by   the   Lord  Chancellor.    The 
'Vks^OhuiceUor  aaya:   ''With  reapect  to  No.  49,  the 
l^iMlshad  precluded  themaelrea  f rom  complaining  by 
yw*  thst,  when  they  recei?ed  the  notice  to  treat, 
ivtead  «l  taaiating  that  the  commiaaionera  boght  to  oon- 
teitthoaadvea  with  taking  the  iCTcn  feet,  they  aent  in 
•  dita,  thereby  recognizing  their  right  to  take  No.  49. 
As  pinatiira  aaid  that  they  did  not  thereby  reoognise  the 
T^t,  beeauae  the  notice  to  treat  being  merely  formal, 
^daim  waa  equally  ao;  but  it  waa  admitted  that  the 
OMriHionera  had  a  right  to  take  "—(that  ia,  it  waa 
lAultBd  by  aonding  in  the  claim,  as  I  read  the  judg. 
*ol)-«''<M',  at  all    eventa,  that    the  plaintiffs  were 
vffllBg  that  they  ahonld  take  the  whole.     Aa  to  No.  49, 
therefore,  the  bill  muat   be  diamiaaed."     There   waa 
10  appeal  on  that  point,  and  therefore  that  did  not 
«me  before  the  Lord  Chancellor;  but,  of  oourae,  tbe 
dwision  ia  one  which  I  ahould  not  think  of  departing 
\   hoD.    It  ia  one  which  ia  completely  binding  upon  me, 
;   itkaat  by  the  courteay  that  courta  of  equal  Juriadictiou 
•Iwaya  ahow  one  another.    I  do  not  refer,  aa  in  any  way 
I   cnibming  that  oaae,  to  what  waa  aaid  by  Baggallay, 
U.,  in  Qurd  t.  Oommiuionm'B  0/  8ewer$  of  ih%  City 
I  •JLimdont  a  later  caao,  but  certainly  he  doea  (at  p.  508) 
I  ia  the  leport  rofer  in  hia  judgment  to  that  decision  of 
Kinderdey,  Y.C,  and  atataa  it  without  intimating  a  word 
^objection.  That  ia  of  aome  importance.    That  decision 
^viag  iMen  come  to  aome  yeara  ago,  haa  not  been  dis- 
^ted  from,  not  departed  from,  nor  contradicted  by  any 
^  dedaion,  and,  therefore,  I  take  it  to  be  completdly 
bbding, 

I  onderatand  the  deciaion  to  mean  thia,  that,  if 
la  owner  in  fee  aimple,  baring  receired  a  notice  to 
tnit,  doea  not  ol^eot  to  that  notice  to  treat,  but  ne- 
VMm  on  the  baaia  of  that  notioe  and  triea  to  get  a 
^  piice  for  hia  property,  and  then  he,  finding 
UaMlf  onabla  to  get  that  large  prioe,  turna  round  at 
tha  lait  moBMnt  and  aaya,  **  Now  I  object  to  your 
MoatatMft»''ha  baa  pnotodad  bimaaU  wkethar  the 
Botioeto  tnat  begood  or  not,  and,  at  leaat,  is  estopped 


from  denying  ita  ralidity.  That  is  the  ground  on 
which  I  underatand  the  Yice-ObanoeUor  to  hare  pro- 
ceeded, and  that  deciaion,  if  it  ia  to  be  altered  at  all, 
muat  be  altered  by  a  higher  authority  than  myaelf. 
That,  therefore,  aeema  to  me  to  be  a  complete  answer  to 
the  case  on  the  part  of  the  plaintifi,  I  ahould  be  ex- 
tremely dlainolined,  even  if  there  were  not  that 
authority,  to  allow  him,  iu  thia  vexations  manner,  to 
interfere  with  the  exerciae  by  the  Commiaaionera  of 
Sowera  of  their  powera.  I  have  no  doubt,  from  the 
e? Idenoe  that  ia  before  me,  that  their  powera  were  per- 
fectly honeatly  exatciaed.  I  am  not  at  all  conTinced 
from  any  evidenoe  before  me  now  that  they  mttj  not  be 
quite  right  in  baring  giren  the  notioe  they  hMre  giren, 
but,  of  courae,  I  ahould  not  decide  the  matter  on  that 
point  alone.  If  that  were  the  only  point,  X  might  be 
compelled  to  leave  it  to  be  decided  at  the  trial' 
of  the  action,  and  to  preaerye  the  aMu$  q»o  in  the 
meantime ;  but  when  thia  one  point,  which  haa  been  the 
subject  of  actual  deciaion,  ia  brought  to  my  attention, 
it  aeema  to  me  to  be  purely  a  case  in  which  the  court 
ought  not  to  interfere,  and  to  embarraaa  a  public  body 
like  thia,  by  zeatraining  them  or  hindering  them  from 
carrying  out  that  which,  according  to  the  deciaion  of 
Kinderaley,  y.C.9  whether  the  notioe  waa  originally  right 
or  not,  they  hare,  aa  against  the  plaintiff,  an  entire  right 
to  carry  out  in  the  way  they  ptopoae.  Accordingly,  I 
refuae  thia  motion,  with  costs. 

Jtfbfton  rt/medf  with  costs. 

Solicitor  for  the  plaintiff,  H,  ff.  Harris. 

Solicitor  for  the  commissioners,  E.  A,  Baylis. 


Chan.  Dir, )  t        ,  r 

Chitty,  J.    f  •'*"•  ^^• 

Practice^  Applicatian  for  trial  by  Jury — R.  <8f.  (7., 
188S,  orcL  86,  r.  6-/2.  8.  C,  Deetmher,  1885— 
B.  8.  a.  1888,  ord.  64,  r.  7. 

After  an  action  for  an  injunction  and  an  account  was 
commenced,  the  plaintiff,  on  the  llth  of  December,  1885, 
moved  for  an  interim  injunction,  when  an  order  was 
made  that  such  motion  should  stand  over  until  the  trial 
of  the  action,  the  plaintiff  undertaking  to  set  doum  the 
cfiuse  for  trial  forthwith^  and  deUver  a  statemsni  of 
claim  within  ten  days,  and  the  defendant  gave  an  under  • 
taking  in  ths  terms  0/  the  nctios  t(f  motion.  The  noties 
of  trial  was  given  on  the  I2th  of  December ^  1886,  the 
statemmd  of  claim  was  ddivertd  on  the  19th  of  Doounber^ 
1885,  anct  the  defence  and  counter-claim  were  ddivered 
on  the  4th  ff  January,  1886,  and  oti  the  same  date  the 
plaintiffs  received  notke  of  the  defendant's  intention  to 
apply  for  a  trial  by  jury, 

held,' upon  the  oonstructUn  ef  B.  3,  O.,  ord*  36,  r. 
6,  as  amended  by  R.  S.  (7.,  December,  1885,  that  the 
application  was  made  too  late,  and  that  no  ease  had 
been  made  out  for  the  emrdse  of  the  ooutfa  discretion  to 
enlarge  the  time  under  B.  8;  G.,  ord.  64»  r.  7. 

Thia  waa  a  motion  by  the  defendant  in  an  action  to 
have  the  action  tried  by  jury  instead  of  being  heard 
before  a  judge  in  the  Chancery  TMriaion. 

The  queation  waa  whether  the  application  waa  made 
out  of  time  upon  the  oonatruction  of  R.  S.  C,  1888,  ord. 
36,  r.  6,  aa  amended  by  the  R.  S.  C,  December,  1885,  and, 
if  out  of  time,  whether  the  court  would  not  enlarge  the 
time  under  ord.  64,  r.  7. 

The  action  waa    brought  by  one   aolidtor    against 

(a.)  fieported  by  A.  B.  Maolabin,  Esq.,  Banitter*at» 
Law. 
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another  Mlicitor  to  restrain  him  from  practising  as  a 
solicitor  in  oontraventlon  of  an  agreement  of  the  29th  of 
July,  1884,  whereby  the  defendant  agreed  not  to  practise 
his  profession  within  an  area  mentioned  in  the  agreement, 
and  the  relief  sought  by  t)ie  plaintiif  ineladed  an 
aoooant. 

On  the  11th  of  December,  1885,  the  plaintiff  mo?ed 
for  an  inierim  injunction,  and  an  order  was  then  made 
that  the  defendant  giving  an  undertaking  in  the  terms 
of  the  notice  of  motion  until  trial  or  further  order,  and 
the  plaintiff  gifing  an  undertaking  in  damages  and 
undertaking  further  to  set  down  the  cause  for  trial 
forthwith,  and  to  deUver  a  statement  of  daim  within  ten 
days,  the  motion  should  stand  over  until  the  hearing. 
The  notiocof  trial  was  given  on  the  12th  of  December, 
1885. 

The  statement  of  claim  was  delivered  on  the  19th-  of 
December,  1885,  and  the  defence  and  counter-claim  were 
put  in  on  the  4th  of  January,  1886,  when  the  plaintiffs 
received  a  notice  from  the  d^endants  of  their  intention  to 
apply  for  a  trial  with  a  jury.  Ord.  86,  r.  6,  is  as  follows : 
"  In  any  other  cause  or  matter,  upon  the  application  of 
any  party  thereto  for  a  trial  with  a  Jury  of  the  cause  or 
matter  or  any  issue  of  fact,  an  order  shall  be  made  for  a 
trial  with  a  Jury,"  and  by  R.  S.  0.,  December,  1886,  is 
amended  as  follows :  **  Ord.  36,  r.  6,  shall  be  read  as  if  the 
words  '  within  ten  days  after  notice  of  trial  has  been 
given'  were  therein  inserted  after  the  words  '  upon 
appUcation/  " 

The  B.  8.  C,  December,  1885,  came  into  operation  on 
the  let  of  January,  1886,  but  were  published  on  the  18th 
of  December,  1885. 

Macnaghien^  Q.G,f  for  the  motion. — As  the  notice  of 
trial  was  given  to  the  plaintiffs  before  the  B.  8.  C, 
December,  1885,  came  into  operation,  these  rules  do  not 
affect  this  application.  This  is  a  proper  case  for  a  jury, 
because  the  substantial  question  is  which  of  the  two 
parties  to  the  action  is  to  be  believed. 

Corner t  Q.O,,  and  D.  S^urpes.— The  B.  8.  C,  Decem- 
ber, 1885,  apply ;  but,  even  if  they  do  not,  the  present 
application  should  not  be  granted.  The  action  involves 
the  taking  of  an  account,  and  such  an  action  is,  by  sec- 
tion 34  of  the  Judicature  Act,  1873,  assigned  to  the 
Chancery  Division.  Moreover,  the  undertaking  given  by 
the  plaintiff  at  the  time  of  the  application  for  an  interim 
injunction  shows  that  the  present  applloatiou  is  a  breach 
of  the  arrangement  then  made  between  the  parties. 

Ohittt,  J. — ^The  action  was  set  down  for  trial  in'  pur- 
suanoe  of  an  undertaking  insisted  upon  by  the  defendant, 
and  it  has  been  set  down  in  my  list.  The  notice  of 
trial  was  given  on  the  12th  of  December,  1885.  Then 
the  arrangement  between  the  parties  was  that  the 
pleadings  should  be  delivered,  the  notice  of  trial  having 
been  given  in  order  to  hasten  the  trial  of  the  action.  Ifr. 
Bomer  contended  that  these  proceedings  showed  an  inten- 
tion that  the  action  should  be  tried  here,  and  I  am  satisfied 
that  such  was  the  case.  Now,  the  new  rules  weiQB  pub- 
lished on  the  18th  of  December,  1885,  and  have  the 
force  of  an  Act  of  Parliament.  [His  lordship  read  ord. 
36,  r.  6,  and  the  amendment  made  by  B.  8.  C,  December, 
1885,  and  continued  :^  This  amendment  was  made  by 
the  Bnle  Committee  because  they  thought  that  delay 
was  frequently  caused  by  the  application  being  made  at 
the  last  hour,  and  the  result  is  that  the  application  must 
now  be  made  within  ten  days  of  notice  of  trial  being 
given. 

In  the  present  case  the  ten  days  expired  before  the 
rules  came  into  force  on  the  1st  of  January  in  this 
year.  I  think  that  the  Bule  Committee  intended  the 
rules  to  apply  where  notice  of  trial  was  given  before 
the  rules  came  into  operation  ;  for  they  published  the 
new  rules  on  the  18th  of  December,  being  thirteen  days 
before  the  time  when  the  new  rules  were  to  come  into 


operation,  and  thus  practically,  though  not  In  ternt,  gtis 
a  suspensory  period,  as  is  often  done  in  the  cases  of  Acti 
of  Parliament. 

Then  comes  the  question  whether  I  abonld  exsidis 
the  discretion  given  to  me  by  ord.  64,  r.  7.  1  thiak 
that  I  ought  not  to  ezerdse  it  in  favour  of  this  appllea- 
tion,  considering  the  fair  inference  to  be  drawn  tna 
what  took  place  on  the  motion  for  an  inUrim  iajnw- 
tion.  Again,  it  seems  to  me  that  the  case  oooies  withia 
ord.  36,  r.  4,  if  not  vHtiiin  ord.  86,  r.  3,  and  I  thisk 
also  that  it  is  very  inconvenient  to  aend  an  action  to  be 
tried  by  a  jury  unices  the  whole  action  is  seat  to  tks 
Queen's  Bench  Division.  In  the  present  action  pait  s( 
the  relief  sought  is  an  account,  and  it  seems  to  m 
more  convenient  to  take  an  account  here  than  in  ths 
other  division. 

Motion  r^u9ed* 

8olicitors,  QMhtrg  A  Langdon  ;  Hamlin^  Qromm, 
dt  Hamlin. 


Jan.  IS,  18. 


Chan.  Div.  I 
Pearson,  J.  } 

Battbk  v.  Wedgwood  Coal  aitd  Ibok  Co.  (•.) 

Solicitor—Liahility-^lfegligence'-Safe  under  order  %f 
court — Omiuion  to  procure  invedment  of  purchaat- 
money-^Chancery  Funds  Itule$,  1874,  r.  37— Ccsto. 
In  an  action  hff  the  dehenture-'holderM  of  a  campajaf 
for  the  purpote  of  realizing  their  eeatrUy^  an  order  i«i 
made  for  the  sale  of  the  property  of  the  eompa^ 
t?ie  payment  of  the  purchase- money  into  oourl,  ^  *^ 
investment,  ai  the  request  of  the  d^endants^  in  ConsoU, 
The  carriage  of  the  order  was  given  to  M.  as  the  soUcUtr 
for  the  plaintiff.  The  sale  was  effected  and  the  per- 
chass^money  paid  into  court ;  huJt  M.  negleded  to  um 
the  order  and  a  request  for  investment  with  the  pa^m^ 
ier,  and,  consequenUy,  the  money  remained  in  ewji 
uninvested  for  ten  montht.  The  fund  wcu  suhsequwif 
ordered  to  be  applied  ia  payment  oA-(l)  the  cost*  ofim 
reaiixotion  of  the  property  ;  (2)  the  amount  due  tsW 
reotiver  ;  and,uUimaltly,  the  plaintiffs  costs  of  theadmi 
hut  after  discharging  (1)  it  proved  insufficient  to  pay  jM 
amount  due  to  the  receiver  who  wotdd  have  fr«*.*"*Jj7 
to  the  whole  of  the  iniereeA  had  the  money  heen  invevm* 
so  thai  the  plaintiff,  M,'s  client,  suffered  nohst  byttt 
non-investment.  . 

Ueld,  that  M.  was  liable  to  the  couHfor  neglecting^ 
discharge  his  duty  in  not  procuring  an  investment,  os» 
was  hound  to  make  good  the  lost  suffered  by  the  receiver 
through  the  non^inveetment  of  the  fund. 

Adjourned  summons. 

The  action  was  brought  in  July,  1875,  by  a  deben- 
ture-holder, on  behalf  of  himself  and  the  other  dsbes' 
ture-holders  of  the  Wedgwood  Coal  and  Iron  O^i 
against  the  company  and  the  trustees  of  a  deed  ^Btefw 
into  by  the  company  for  the  purpose  of  seeoringtba 
debentures,  in  order  to  realize  their  security. 

In  August,  1875,  a  receiver  and  mansger  of  »• 
property  comprised  in  the  deed  was  appointed ;  and  tt 
December,  1875,  an  order  was  made  for  aoeoanti  «w 
inquiries,  and  for  a  sale  of  the  property,  the  pl«»fjr' 
soUdtor,  Mr.  J.  V.  Mnsgrave,  having  the  conduct  oC  we 
sale.  .  .c. 

On  the  21st  of  August,  1888,  the  sanction  of  w« 
court  was  obtained  to  a  sale  to  Mr.  Attenboroagh  wj 
£1,600  ;  and  on  the  22nd  of  December,  1883,  an  ow^ 
was  made  that  he  should  pay  his  purchase- money  » 
court  on  or  before  the  19th  of  January,  168M^^^ 

(a.)  Beported  by  J.  Teustram,  Esq.,  Barri»toP-ftt-I*** 
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Battmh  v.  Wsdowood  Goal  and  Iron  Oo. — In  bb  Pmpli's  Oaps  Go. 


High  Goubt. 


•i  the  nqmit  of  the  defendants,   the    monej 
I  be  insetted  h  GodsoIa. 

J  m  piid  into  oonrt  on  the  2 lit  of  Janaarj, 

phiii1fr.Xppave  omitted  to  obtain  the  reqaett 

I  to  its  inveetment,  and,  oonseqnentljr, 

laiMMted. 

hafKof ember,  1884,  the  action  eame  on 

r«iriteation,  and  an  order  wa«  made  that 

t  was  the  only  fund  obtained  by  the 

iMlbstppUed  in  payment  of  (1)  the  plaintiff's 

HUsf  tiie  property;    (2)  the   amount   (in- 

^BBuezation)  due  to  the  receiver,  and  his 

leetfoa ;  (3)  the  ooets,  charges,  and  expenses 

~    I  of  the  deed;  and  (4)  the  plaintiff's  costs 

The  oairiage  of  the  order  was  given  to 

w,  who  then  dlseovered  that  the  fund   had 

I  aBinTsstsd. 

rdhthsTging  the  eoets  of  realization,  the  fund 

isnt  to  pay  the  amount  due  to  the  receiver, 

I  have  been  entitled  V>  the  interest  of  the 

fia  whidh  the  fnnd  shonld  have  been  invested, 

theienpon  took  ont  the  present  summons, 

i  only  penon  injured  by  the  omission  to  invest 

to  be  decided  was  whether  Mr.  Musgrave, 

s  nlidtor,  was  liable  to  make  good  the  loss 

oeossioned  by  the  omission  to   bespeak 

olths  il,600  within  a  reasonable  time  after 

hto  court. 

Ponds  Boles  of  1874,  which  were  in  foroe 

of  the  making  of  the  order  of  the  22nd  of 

1883,  for  payment  of  the  fnnd  into  court,  pro- 

oida  37,  that,  **  when  an  order  directs  the  in. 

of  money  faito  court,  the  Ghaneery  Paymaster 

givhig  effect  to  such  direction  until  a  request 

]  to  in  sflect  thereto  has  been  left  at  the 

fi^Offios;  but  it  shall  be  the  duty  of  the 

Ik  thi  person   having  the  carriage  of    such 

Icwttkrieto  leave  it  and  such  request  at  the 

^^OBn  without  unnecessary  delay." 

t  Q'C,  and  E.  Ford,  for  the  receiver.— The 
I  SQlUto,  iiaving  the  conduct  of  the  sale,  was 
'  MB  ibt  the  purchase-money  was  invested  in 
»  with  the  order  of  the  22nd  of  DeoemtMr 
)  ii  boQod  to  make  good  the  lose  suffered  by 
rhi  ooDisquence  of  his  neglect  to  procure  the 
t  hjohtsining  the  necessary  request. 
Imni  to  Polling's  Law  of  Attorneys,'  3rd  ed., 
v;  BsnisD's  Chancery  Practice,  6th  ed.,  p.  1091. 

^S^Barijf,  Q,0.,  and  Heath,  for  the  plaintiff's 

^■"r-— The  plsintilTs  solicitor  is  responsible  only  to 

I  pIshitifL    The  omission  to  procure  the  investment 

Beil,600hasnot  occasioned  loss  to  her,  and  he  is 

{Mis  for  any  tosafsuflered  by  the  receiver. 

.  J.-^I  regret  that  I  have  to  decide  this  ques- 

I  have  no  imputation  to  make   against  Hr. 

sxcspt  this,  that  after  the  order  for  payment 

and  investment  upon  request  had  been  made, 

Uidsrk  omitted  te  leave  the  order  with  the  pay. 


IhiOoosols.    The  money  was  paid  into  court  on 
»21itQf  JaiQ^yj^  13{{4^  and  ought  to  have  been  lu- 
ted is  shoit  a  week  from  that  date.    The  request  of 
^fafasdmt^  howerer,  for  its  investment  was  never 
I  Ib  to  the  paymaster,  and  consequently  the  money 
kiud  SBiDvested.    The  parties  do  not  appear  to  have 
swsrs  of  thia  omission ;  and  no  investment  was 
loalfl  the  25th  of  November,  1884.     The  question 
rdhsr  Mr.  Margrave  Is  liable  for  the  loss  occasioned 
f  ]k  Doihfaivestment.    One  contention  would  be  serious 


if  it  could  be  sustained.  It  has  been  argued  that,  if  he 
was  liable  at  all,  he  was  liable  only  to  his  own  dlent, 
who  has  suffered  no  loss  in  consequence  of  the  non- 
investment  of  the  money.  I  cannot  agree  with  that 
contention.  The  conduct  of  the  sale  was  given  to  Hr. 
Musgrave  as  being  the  plaintiif  s  solicitor.  He  was, 
therefore,  discharging  a  duty  which  devolved  upon  him 
as  the  solicitor  of  the  plaintiff.  No  other  party  would 
have  been  allowed  to  interfere,  and  no  other  solicitor 
could  charge  for  the  vroik,  and  in  performing  that  duty 
Mr.  Musgrave  was  acting  as  solicitor  for  all  parties,  fle 
was  acting  as  an  oiBcer  of  the  court,  and  in  that 
capacity  is  liable  to  the  court  for  the  due  discharge  of 
bis  duty.  I  shall  hold,  until  overruled  by  a  higher 
tribunal,  that  this  court  has  JurisdiotioB  to  dedare  a 
solicitor  liable  for  omitting  to  discharge  his  duty  under 
such  dronmstanoes.  It  might  perhaps  be  suggested 
whether,  when  an  application  to  the  court  for  payment 
out  of  the  money  was  pending,  Mr.  Musgrave  might  not 
fairly  say,  I  had  better  leave  the  fund  as  it  is  until  an 
order  is  made  on  the  summons.  But,  having  regard  to 
the  delay  which  occurred  before  the  summons  came  on 
for  hearing,  and  the  number  of  adjoamments  irhich 
took  place,  Mr.  Musgrave  ought  to  have  taken  directions 
of  the  chief  clerk  with  regard  to  the  investment  of  the 
money  in  order  to  absolve  himself  from  liability.  E 
think,  therefore,  that  he  is  liable  to  this  court  for  the 
loss  of  interest  which  has  resulted  from  the  money  not 
having  been  invested,  and  that  he  must  make  good  such 
loss.  But  as  the  price  of  Gonsols  fell  between  the  date 
when  the  money  ought  to  have  been  invested  and  the 
25th  of  November,  1884,  the  amount  thus  saved  must 
go  in  reduction  of  the  loss ;  and  Mr.  Musgrave  must  pay 
interest  at  £8  per  cent  from  the  28th  of  January,  1884, 
a  week  after  the  money  was  paid  into  court,  and  within 
which  it  ought  to  have  been  invested,  un^  the  25th  of 
November,  1884,  less  the  amount  saved  in  consequence 
of  the  fall  in  the  price  of  Gonsols.  / 

Jan.  18.— A  cdculation  baring  been  made  in  accord* 
ance  with  the  above  Judgment,  it  was  found  that  the 
loss  for  which  Mr.  Musgrave  was  liable  amounted  to 
only  £5  8s.  6d.  The  question  was  then  raised  whether, 
having  regard  to  the  small  amount  of  the  loss,  Mr.  Muc< 
grave  ought  to  pay  the  costs  of  the  summons. 

Oookion,  Q,0.t  and  E.  Ford,  for  the  receiver. 

Cozetii^ Hardy,  Q»0^  and  Heath,  for  the  plaintilFs 
solicitor. 

Pbabson,  J. — I  think  that,  notwithstanding  the  small 
amount  of  loss  for  which  Mr.  Musgrave  has  been  found 
liable,  he  must  pay  the  costs  of  the  summons. 

Solicitors,  0.  Hareourt ;  J*  Vermm  Mtugrave. 


Ghan.  Biv. 
Pearson 


)iv.  I 


Deo.  19. 


In  re  People's  Cap*  Co.  (a.) 

Company — Reduction  of  capital — Fttition/or  confirma' 
tion  by  eourt^Advertieement^Gompaniee  Act,  1877, 
ss.  3,  4— Q'eneroZ  Order  of  March,  1868,  rr.  6,  16. 

A  petition  to  reduce  the  capital  of  a  company,  where 
the  righU  of  creditore  are  not  affected f  may  be  advertited 
at  once,  without  xoaitituj  until  a  list  of  creditore  hae 
been  eetUed  by  the  chief  clerk. 

Petition. 

This  was  a  petition  by  the  People's  Gaf^  Go.  thftt  a 

(a.)  Reported  by  G.  E.  Jspfsbt,  Esq.,  Barrister^at- 
Law. 
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•p€cial  resolution  of  the  company  for  the  reduction  of 
the  capital  might  be  oonflrmed  by  the  court. 

It  was  proposed  to  reduce  the  capital  by  writing  oil 
some  paid-up  capital  which  had  been  lost ;  no  capital 
was  to  be  returned  to  the  shareholders,  and  the  liability 
of  the  shareholders  on  their  shares  was  not  to  be 
diminished. 

The  question  arose  whether  It  was  necessary  to  adver- 
tise  the  petition  at  all,  or,  if  it  must  be  advertised, 
whether  it  was  necessary  to  wait  until  the  chief  clerk 
had  settled  a  list  of  creditors. 

PhipBon  Beale,  tot  the  company,  submitted  that,  as 
the  rights  of  the  creditors  would  not  be  affected,  it  was 
not  necessary  to  wait  nntil  a  list  of  creditors  had  been 
settled  before  advertising  the  petition. 

He  referred  to  In  re  Tamhrmoherry  B$iai€$  Od. 
(Limikd),  SO  Oh.  D.  688, 83  W.  R.  Dig.  89 ;  to  sections 
8  and  4  of  the  Companies  Act,  1877  ;  and  to  mles  5  and 
16  of  the  (General  Order  of  March,  1868. 

PsAJtsoN,  J.«  directed  the  petition  to  be  adTcrtised  at 
once. 

Solicitor,  Sydtuy  Mone. 


Q.  B.  DiT.  (Huddleston,  B.,  and  VTllIs,  J.]     Dec.  16. 
Akstkll  r.  Lbmek.  (a,) 

Fradice — Chambers — StUing  aside  torit  of  prohihiiion 
issued  out  of  Petty  Bag  Office — Judicature  Act,  1873, 
s.  39. 

A  Judge  at  ehamhers  has  power  to  set  aside  a  ufvU  of 
prohibition  issued  out  of  the  Petty  Bag  Office. 

This  was  an  appeal  from  an  order  of  Stephen,  J.,  at 
chambers,  eetting  aside  an  order  made  at  the  Petty 
Bag  Oi&ce  for  the  issue  of  a  writ  of  pio^ibitloii  to  the 
Judge  of  the  Shoreditch  Cbnnty  Court,  ordering  him  not 
to  proceed  further  in  an  action,  on  the  ground  that  the 
cause  of  action  had  not  arisen  within  the  Jurisdiction  of 
hia  oourt 

Blackwelly  for  the  appellant,  the  defendant. — The  learned 
Judgehadno  Jurisdiction  to  set  asidethis  writ  at  chambers. 
Formerly  the  common  law  judges  had  no  jurisdiction  to 
deal  with  these  writs  ;  they  were  within  the  exclusive 
cognizance  of  the  Court  of  Chancery.  The  statute  12  d; 
18  Vict.  c.  109,  first  gave  the  common  law  Judges  power 
to  deal  with  matters  incident  to  any  action  on  the  common 
law  side  of  the  Court  of  Chancery.  The  practice  then 
was  to  take  these  matters  before  the  court  in  hanc^  and 
generally  to  the  Bail  Court.  A  judge  at  chambers  had 
no  power  to  grant  a  writ  of  prohibition :  Lloyd  on 
Prohibition,  p.  5  ;  In  re  BichardSt  per  Patteson  and 
Wightman,  J  J.,  at  chambers,  in  1848,  not  reported.  By 
13  &  14  Vict  c.  61,  a  single  Judge  acquired  the  right 
of  hearing  such  matters ;  but  the  practice  continued  to 
be  the  same  as  before ;  writs  of  prohibition  were  issued 
from  the  Petty  Bag  Office,  and  motions  to  set  them 
aside  were  heard  in  the  Bail  Court.  Such,  it  is  submitted, 
is  still  the  practice. 

He  also  cited  Baktr  t.  Oakes,  25  W.  R.  880,  2  Q.  B.  D. 
171 ;  In  re  Baddeley,  Baddeley  ▼.  Dinton,  4  Ex.  508. 

Ashionf  for  the  respondent,  referred  to  8alm  Kyrhurg 
?.  Posnanskif  82  W.  R.  752,  13  Q.  B.  D.  218. 

HuDDLnsTOK,  B. — ^I  am  informed  by  the  master  that 
there  is  a  practice  of  issuing  writs  of  prohibition  oat  of 
the  Petty  Bag  Offio  on  a  mere  formal  affidavit  that  there 
is  no  cause  of  action  arising  within  the  jurisdiction  of 

(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrister- at- Law. 


the  inferior  court,  but  that  that  coarse  is  i 
adopted.    It  seems  to  me  to  be  a  great  anon 
such  a  practice  should  be  allowed  to  prevail,  f 
the  ordinary  method  of  applying  to  a  judge  of  tl^ 
Court    The  question  for  us  to  decide  is  whether  J 
at  chambers  has  power  to  set  aside  a  writ  so  < 
It  is  not  seriously  suggested  by  the  defendant  { 
merits  of  the  case  are  in  his  f  arour,  and  it  | 
that  he  does  not  deny  the  statement  in  the 
affidavit  that  the  goods,  the  subject  of  the  c" 
action,  were  actually  delivered  within  tl^e  Ju 
the  Shoreditch  County  Court 

Then  it  is  argued  that  the  learned  Judge 
jurisdiction. to  make  this  order,  ^ow,  iti 
to  be  perfectly  clear  that  before  the  Jadicatnze  i 
proper  practice  was  to  have  such  matteia  des^ 
the  court  in  banc  or  a  judge  sitting  in  the  "" 
It  also  seems  dear  that  a  judge  at  chamb 
same  power  now  that  a  judge  sitting  in  the  ~ 
formerly  had.  If  there  were  any  doubt  on  tht| 
the  case  of  Balm  Kyrburg  v.  Po^mxnski  ap 
ooncluAive ;  I  hold  the  same  opinion  as 
expressed  in  that  case,  and  which  waa  not  ( 
the  Court  of  Appeal.  If  that  case  is  good  la^ 
be  no  doubt  that  the  learned  judge  had  \ 
chambers  to  discharge  this  vrrit  of  prohibition  J 
a  matter  which,  before  the  Judicature  Act, 
been  dealt  with  by  a  single  judge.  This 
be  dismissed,  with  costs. 

Wills,  J.— I  am  of  the  same  opinion.    Tfasd 
to  the  order  of  the  learned  Judge  at  ohambeif  f 
a  dass  of  objections  which  is  fortunately  I 
The  gist  of  the  argument  for  the  defendant  if  i 
injustice  has  been  done,  but  that  a  much  mors  c 
and  troublesome  process  ought  to  have  been  gone  I 
in  order  to  arrive  at  the  same   result    The 
should,  in  any  case,  feel  to  avoid  a  decision  thsti 
argument  was  correct  finds  no  obetade  in  tbes  "^ 
In  this  case  there  is  no  doubt  that  the  defendtfti 
merits ;  and  that  the  writ  of  prohibition  could  1 
sek  aside  hy  this  court  if  the  application  had  T 
to  it,  and  it  is  also  dear  that  the  writ  was 
improvidently  issued.    It  seems  clear  also  1 
the  Judicature  Act,  a  single  judge  could  havei 
writ  of  prohibition  when  sitting  in  the  Bail  C 
39th  section  of  the  Judicature  Act,  1873,  r~ 
"any  judge  of  the  High  Court  may,  subject  tot 
of  court,  exercise  in  court  or  in  chambers  sOj 
part  of  the  jurisdiction  by  this  Act  vested  in  " 
High  Court  in  all  such  cases  and  matters,  sm I 
such  proceedings  in  any  causes  or  matten,  si  ^ 
the  i^ng  of  this  Aot  might  be  heard  i»  «" 
chambers  respectively."    That  section  hss  tMU  1 
preted  by  the  court,  in  the  case  of  Mm  Ky^ 
Posnanshii  to  mean  that  a  Judge,  either  in  eou%  < 
chambers,  may  do  anytUng  that  a  singls  jod||*J 
have  done  before  the  Act,  either  in  court  or  lae^* 
The  word    "respectively"  undoubtedly  esnsA 
difficulty,  and  at  first  I  thought  that  it  ^^^^^\ 
extent,  Mr.  Blaokwell's  unwholesosie  proporftlos. » 
the  case  I  have  cited  seems  oonduslve,  as  tsfss  ^ 
concerned,  for  we  are  bound  by  the  opinion  ••r-JJl 
the  Divisional  Court  in  that  case.    I  •«^jj!j3 
brother  Huddleston  that,  if  we  read  **'**P*:~^ 
mean  "either,"  the  whole  section  *>««'"**J^| 
brother  Grove  in  that  case  seems  at  fin*  **'^.  I 
some  doubt  as  to  the  construction  of  the  *J"  j*  1 
reading  it  with  the  light  afforded  by  ord.  JM-  » 1 
ord.  44,  r.  2.  he  arrived  at  the  same  ^"V^    { 
brother  Huddleston.    Therefore,  it  appssis  » 
our  only  course  is  to  dismiss  this  appe»li  ^"  "^ 

8oUdton  for  tiie  plaintiff.  Books  ^  Co. 

Solicitors  for  the  defendant,  Curtis  ^  ^**^' 
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Applxbt  V,  Franklin. — **  Thb  Mbeohant  Pbinci." 


High  Ooust. 


.  B.  DiT.  (finaaMoo,  B.»  and  WiUa,  J.)     Deo.  10. 
Airuaj  V.  fjuiTKUK.  (#.} 

Bighi  d/  acthn. 

inhofkm  fkU  a  person  toko  ha$  hem  injured 
fJjin^ttttiaBoufed  to  bring  an  action  upon  it  for 
w/S  h  ha$  in$littded  criminal  proeeedingi 
''  I  kfeeen  the  parties  injured  and  injuring, 
ihf^  plaintiff  hoe  leen  indirectly  injured  in 
fill «nasf  or  daughter* s  eervicee. 

k^mmeetiomimlomoi  MrrftoM  bj  aedaotiios. 

k  of  oUim  alltged,  in  the  Ib%  p««ffniph» 

Ind  Mdiwad  the  plaiatitf a  dwifffater 

te  tlw  Sad  iMMgfuph,  that  the  de. 

Hcftooa  dniga  to  the  pUlntifTa 

ioff  the  fwpoae  of  piocaiing  Abortion, 

^  iha  had  hflM  made  Jli  and  inflipadteted  lor 


took  ont  ft  innunona  before  Uaatev 

I  to  atrto  ont  psragnph  %  on  the  groond  that 

A  felony  lor  vhieh  there  had   be^  no 

and  that,  therefore,  no  eanae  of  action 

it    The  aaater  utnck  oat  the  paragraph, 

k  lliiatiff  appealed  to  Stephen,  J.,  in  ohamben, 

^     1  the  qneetion  to  the  DiTiaional  Ooart. 

tm^  for  the  plaintiff. — A.  defendant   cannot 

"^toaititement  of  claim  on  the  groond  that  it 

^ftiiaBae  of  aetion  to  amount  to  a  felony :  Roope 

U9¥^,  10  Q.  B.  D.  412,  31  W.  R.  Dig.  68.    Kor 

^  <^c6tioii  be  taken  by  plea :  Osham  t.  Qillett,  21 

t^^^^  409,  L  B.  8  Ex.  88.    The  objectioa,  if  it  is  main- 

**  f,«n  only  be  taken  by  the  Attorney-General.    It 

^\  io  tzBoe  the  origin  of  the  doctrine  that  a  civil 

amarged  in  a  felony.  The  vhole  queation  waa  fully 

iMdiatheeaaeof  fFe/Za  v.  Abrahanu,  20  W.B.  659, 

nKt  B,  SS4.   That  waa  a  caae  of  trover  and  treapaaa 

^k«di,aad  it  waa  there  held  that  the  Judge  waa 

^^  ^  tbehraeB  on  the  reoord,  and  that  he  waa 

Z^  ^^  aon-auited  the  plaintifE.    Blackburn, 

thh  jodgneat,  refera  to  the  caae  of  Markham  ▼. 

)  «  W.  Jnai,  147,  aa  the  origin  of  all  the  dicta 

^Mob  opoB  the  aubject.    Thia  caae  is  diatinguish. 

lS?  ^^^^^'  Caneianiine,  2  H.  *  0. 146, 11 W.  R, 

}^BI$»  1*  Id  that  oaae  the  action  waa  Ittought  by  a 

Attn  awaalt  amounting  to  a  rape,  and  it  waa 

[^btaolaiaiatalnable  until  after  the  defendant  waa 

)  teeaaae  it  waa  her  duty  to  proeecnte,  and 

>  if  the  plalntifl  had  eonaented,  ahe  could  not 

■  tteaetion  for  aaaanlt  at  all.    In  thecaae  of  JSw 

^Mlnte  8heph0rd,  27  W.  B.  663.  10  Cfh.  D. 

^J^eeQ,  L.J.,  throwa  conaiderable  donbt  upon 

^  woe  of  that  caae  aa  an  authority. 

^(7.  Hkt,  for  the  defendant^-^A  general  duty  is 

"^1  the  phdtttifE  in  this  caae  to  proaeoute :  Oeborn 

*  Old.  18,  r.  1,  ia  diacretionary,  anil  the  court 

^Interfeta  with  the  diaoreti<Mi  of  the  maater  when 

fanetsed. 

IX,  B.<»The  master,  in  tbia  caae,  haa  atnick 

J^^  paragraph  of  the  statement  of  claim,  and 

r  8tepb«a  haa  referred  the  matter  to  ua.     The 

^of  olsiai  waa  made  by  a  mother  alleging  that 

■dindiiit  hod  aeduced  her  daughter.     In  the  2nd 

^Itvas  stated  that  the  defendant  had  further 

k«  daughter  by  administering  drugs  to  her  for 

^^^  procuring  abortion.    It  is  said  that  the 


fthn  JZl*^*'  because  paragraph  2  disclosed  a 
lir  T  n  ^*^^  not  be  actionable  until  prosecuted. 
,J_J^^^j^yB  the  objection    cannot   be  taken   by 

W  Keported  by  Cecil  Chipiun,  Esq.,  Barriater-at- 
Law. 


demurrer  nor  by  plea :  Boope  y.  D*Avigdor ;  however, 
it  aeema  clear,  from  the  caae  of  Welle  v,  Akrahampy 
that  there  may  be  a  power  to  strike  it  out»  and  there  i4 
strong  authority  to  slxow  that  a  party  injured  cannot 
maintain  an  action  against  the  party  injuring  him: 
WeUock  ▼.  GomtaMne,  In  that  case  Wniea,  J.,  non- 
suited the  plaintiff,  on  the  ground  that  she  waa  the 
party  injured.  This  was  noticed  in  the  case  of  E:a 
parte  BaUj  In  re  Shepherd^  although  acme  doubt  waa 
saggested  whether  WeUock  t.  Gomtantine  was  an 
authority;  at  all  cTenta,  Bramwell  and  Baggallay, 
L.JJ.,  dedded  in  favour  of  the  plaintiff,  on  the  ground 
that  the  duty  to  proaeoute,  if  any,  was  not  in  him; 
therefore,  when  a  person  who  is  himself  or  herself 
injured  takes  citll  proceedings  for  the  injury,  no  action 
will  lie  until  there  haa  been  a  proaecution  in  a  criminal 
court.  Thia  rule  doea  not  apply  when  the  party  suing 
is  not  the  person  injured.  A  maater  or  father  who 
sues  for  loaa  of  aervice  cau  maintain  the  action  even  tf 
a  felony  la  committed^  In  the  caae  of  Oehom  ▼• 
Odlett  it  waa  held  that  the  master  could  not  maintain 
an  motion  for  the  loaa  of  hia  dauffhter  and  aervanti  who 
had  been  immediately  killed;  but  the  4th  plea»  that  the 
act  amounted  to  a  felony,  and  that  the  person  commit- 
ing  it  had  not  been  proaecnted,  waa  held  bad.  The  argu- 
ment of  Graham  in  that  caae  quoted  White  ▼.  Spdktigue^ 
13  M.  k  W.  603,  as  eatabliahlng  that  the  rule  aa  to  a 
right  of  action  being  suspended  by  felony  was  not 
applicable  except  between  the  party  injured  and  the 
criminal.  l^At^e  y.  Spettigue  is  in  point.  In  this 
state  of  things  we  are  bound  by  Otbom  y.  Gillett, 
and  the  master  waa  wrong  in  striking  out  the  2nd^ 
paragraph.  It  would  be  a  scandalous  failure  if  the* 
defendant  could  not  be  made  amenable  to  damage* 
in  such  a  case.  The  appeal  must  be  allowed,  with 
costs. 

Wills,  J.— -I  am  of  the  aame  oninton,  and  tha 
authoritiea  leave  no  room  for  doubt.  A  peraoa  injured 
cannot  bring  an  action  for  a  oauaa  which  amounta  to  a 
felony  until  ha  haa  proaecnted  the  lelon.  Bnch  n  cftaiai 
ia  not  demnxrable*  nor  can  it  b^  objected  to  by  plea» 
beoanae^  if  either  of  theea  ware  aUowed*  it  woold  e«« 
tinguiah  the  canae  of  action.  Whether  the  ealiaa  oonld 
be  anspended  or  withdrawn  nntU  the  oonditian  wne. 
fulfilled  or  not  is  another  aaatter,  but  no  better  «ones0 
could,  in  my  opinion,  be  adopted  than  striking  out  that 
which  ia  wrongly  put  in.  This,  however,  could  only  be 
done  against  a  person  who  la  lender  an  obligation  to 
proaeoute,  and  that  ia  not  the  oafn  here,  Oeborn  y« 
Oillett  is  strictly  in  point. 

Solicitor  for  the  plaintiff,  J,  H.  Evane. 

Solicitors  for  the  defendant,  Lumley  dh  Lumley. 


July  17,  18. 


Prob.  Div.  ic  Adm.  Dlv.  ) 
Admiralty.  f 

''The  Meechakt  Princx."  (a.) 

Damoffe—Regulatiane  far  Freventing  GoUtUone  at  Sea, 
arte.  2,  10,  11— I'^re-tip  light. 

It  ie  not  an  infringement  of  the  Regulations  for  Ffe" 
venting  Gollisions  at  Sea  for  those  on  board  a  sailing 
vessel  carrying  the  regulation  side-lights  to  exhibit  a 
flare-up  light  to  an  approaching  vessel  in  circumstances 
where  tTie  exhibition  of  the  flare-up  light  is  not,  in  fact, 
calculated  to  mislead,  even  though  the  vessel  from  which 
theflare-up  light  is  exhibited  is  neither  a  fishing  veisel 
nor  being  overtaken  by  the  otlier  vessel, 

Thia  was  an  action  of  damage  in  personam,  instituted 
(a.)  Reported  by  C.  F.  Jbicxbtt,  Esq.,  Barriater-at-Law. 


isi 
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HlOH  OOUBT. 


"  Th»  IfBBOHAXT  PhINOB."— "  ThI  SoLWAT.' 


HlOH  Ooui 


on  behalf  of  tbe  ovroen,  matter,  and  orew  of  the 
Norwegian  tailing  ahlp  Earn  Gude,  againtfe  the  owners 
of  the  Britith  iteamthip  Merchant  Prince,  to  reooTer  the 
damages  tuttained  in  a  collision  between  the  two  ▼estels 
in  tbe  Straits  of  Gibraltar  on  the  20th  of  April  latt. 
The  ttatement  of  daim  alleged  (inter  alia)  that  before 
the  oollition  The  Ham  Qude  was  heading  W.  bj  N., 
bound  for  Saint  XJbee»  with  her  regulation  tide-lights 
duly  exhibited ;  that  at  such  time  the  masthead  light  of 
The  Merchant  Prince  wm  seen  from  on  board  The  Sane 
Qude  about  fire  miles  off,  and  about  two  points  on  the 
starboard  bow  of  The  Hane  Oiide^  and  afterwards  the 
red  light  of  2*^6  Merchant  Prince  on  the  same  bearing ; 
that  The  Bane  Qude  kept  on  her  course,  and  as  The 
Merchant  Prinoe  kept  on  for  some  time  with  her  red 
light  open  on  the  starboard  side  of  The  Hane  Oude,  flare- 
up  lights  were  burnt  on  The  Hane  Qude  to  attract  the 
attention  of  those  on  board  The  Merchant  Prince;  and 
that  thereupon  The  Merchant  Prince  lor  a  shoit  time 
opened  her  green  light  and  shut  in  her  red,  but 
afterwardt  again  opened  her  red  light  and  thut  in  her 
green  light,  and  although  a  flare  light  wat  again  burnt 
on  board  The  Hane  Qude,  came  into  collision  with  tbe 
starboard  bow  of  The  Hane  Qude,  doing  her  so  much 
damage  that  she  sank  almost  immediately. 

The  defendants  in  theii  defence  alleged  that  no 
pther  lights  but  flare-up  lights  on  board  The 
Hane  Qude  were  visible  from  The  Merchant  Prince, 
esraept  Just  befbre  the  oollision,^  when  a  Tsrj  dim  green 
light  belonging  to  T?ie  Hane  Qude  wat  seen  from  The 
Merchant  Prince ;  that  The  Merchant  Prince  kept  on 
her  course  for  some  time,  as  it  wall  concluded  that  the 
flare  up  lights  from  The  Sane  Qude  were  shown  from  an 
overtaken  steamer;  and  that  on  seeing  the  green  light 
of  The  Hane  Qude  the  engines  of  The  Merchant  Prince 
were  immediately  stopped  and  rerersed,  and  her  helm 
put  hardaport,  but  too  late  to  avoid  the  collision. 

The  defendants  pleaded  in  terms  that  those  on 
board  The  Hane  Qude  had  committed  a  breach  of  art.  2 
of  the  Begalations  for  Prerenting  Collisions  at  Sea  in 
improperly  showing  a  flare-up  light  and  so  misleading 
The  Merchant  Prince;  and  had  improperly  neglected  to 
cany  proper  lights  in  accordance  with  art.  6  of  the 
Begulations  for  FreTcnting  OoUisions  at  Sea,  or  improp- 
erly aUowed  the  laid  lights,  if  carried,  to  be  obtcure,  or 
otherwise  interfered  with. 

The  action  was  now  heard  before  the  President, 
assisted  by  two  of  the  Elder  Brethren  of  the  Trinity 
House. 

The  sfidence,  so  far  as  material  to  this  report^  appears 
from  tbe  Judgment. 

Bit  W.  PhdHnwre^Bnd  Stuhhe,  for  the  plaintifft. 

Fifilay,  Q.O.t  Bamee,  and  Baden  PoweU^  for  the 
defendants. 

July  18.— Hiximr,  P.— The  first  question  which  I  haTe 
to  determine  is  one  of  law— namely,  as  to  the  oonsferuetion 
of  the  Begulations  for  Preventing  OoUisions  at  Sea.  It 
has  been  contended,  on  behalf  of  The  Merchant  Prince, 
that  the  exhibition  of  a  flare-up  light  is  forbidden,  except 
in  two  cases,  one  when  a  vessel  is  being  overtaken,  in 
which  case  it  is  to  be  shown  astern,  and  the  other  in  the 
case  of  flshing  vessels.  With  regard  to  art.  11,  it  is 
to  be  observed  that  it  says  that  "  a  ship  which  is  being 
overtaken  by  another  shall  show  from  her  stem  to  such 
last-mentioned  ship  a  white  light  or  a  flare-up  light*' 
That  does  not  of  itself  forbid  the  use  of  a  flare-up  light 
in  other  cases.  It  is  also  to  be  observed  that  the  word 
which  is  there  used  is  **  show.'*  Now,  the  rule  which  is 
relied  on  as  providing  that  the  flare-light  is  not  to 
be  shown  unless  under  the  circumstances  above  men- 
tioned is  art.  2,  which  says : — "  The  lights  mentioned  in 
the  following  articles  numbered  8,  4,  5,  6|  7,  8,  9, 10,  11, 
and  no  others,  shall  be  carried  in  all  weathers  from  sun- 


set to  sunrise."    lam  of  opinion  that  this  artiflU< 
not  mean  that  no  other  lights  shftU  be  carried  as  I 
lights  than  those  mentioned.     The   differenee  it 
language  in  the  two  rules  indieatea  that  it  wsi 
Intended  that  the  same  thing  should  be  mesat 
two  words    "carried"    and    «* shown."    I  msy 
though  of  course  it  does  not  ioflaenoe    my 
of  the  rule,  that  the  Trinity  Brethren  inform  mi, 
that  has  always  been,  so  far  as  their  experience  < 
oonstruction  which  has  been  acted  npon    by 
men,  and  that  in    practice  the  ahowing  of  a 
light  has  been  usual,  if  droumstanoes  made  its 
tion  Judicious.    Therefore  it  alwaya  becomes  a 
depending  on  the  drouosstanoes     whether  or 
showing  a  flare-np  light  is  calculated  to 
course  if  it  is,  and  in  coasequenee  of  that  i 
acddent  happens,  the  Uame  must  be  attribntsi 
vessel   exhibiting  the   flare.     That    it   mui' 
on    the    drcumstanoea    is    shown     further 
that   the    Bules     for    Preventing     OoUisiois 
contemplate  the  use  of  the  flare-up  light  for 
dredgUigt  and  flshing  boats;  and  though 
been  suggested  that  The  Hone  Oude  wi 
position  that  she  could  be  suppoeed  to  be 
vessd,  it  shows  that  there  are  droamatanoes  in 
becomes  necessary  for  a  vessel  whieh  sees  a 
light  to  oonsider  whether  the  vessel  which 
an  overtaken  vessel  or  whether  she  is  a  fishing 

Solidtors    for    the    plaintifEs,   Biokee^  BawM 
atohee. 

Solidton  for  the  defendants,  Cooper  <fe  Co. 


Prob.  Div.  &  Adm.  Dlv.  I  jguj 

Admirali^.  J  ^^ 

"Thb  Solwat."  (a.) 

Damage — Evidenae^-'AdmieeionB  hy  fnvS»» 

In  an  action^  on  the  Admiralty  eide  of  <^^ 
Divorce,  and  Admiralty  Divieion^  againetad' 
to  recover  damagee/or  non^ddivery  of  a  cargo 
hoard   the   defendante'   ehip,    Uttera    writUe  W 
maeter  of  the  chip  to  the  d^endant  a$  iofad$  ^^ 
on  the  voyage  on  which   the  cargo  wae  canm' 
admiMbU  as  evidence  (tgainet  the  defendant, 
etctnding  that  the  action  could  not  have  been  I 
the  Court  of  Admiralty  before  the  coming  into 
of  the  Judicature  Act,  1878. 

This  was  an  action  in  pereonam  brought  y 
indoiaees  of  tbe  bUls  of  lading  of  a  cargo  of  no*" 
boards  shipped  on  board  the  English  vettel  ^««^ 
be  carried  to  London,  against  the  owners  o^^^ 
vettel,  to  recover  damages  in  consequenee  ol  ^[^ 
having  run  aground  near  Gross  Island,  in  the  WbUV 
and  being  there  lost,  together  with  the  cargo.  TbeiP 
ment  of  claim  alleged  {inter  alia)  that  The  g>Wj 
run  aground  through  the  negligent  and  ^'^^'^^^^ 
gation  and  management  of  the  defeadantr  '^'r'yi 
and  the  defendants  raised  the  defence  thst  m     , 
of  The  Bolway  and  her  cargo  had  been  »^l.^Z 
perils  excepted  in  the  bills  of  lading  under  whm  ^ 
cargo  was  shipped.  .   p^^i. 

July  16.— The  acUon  was  now  heard  before  toe  ^  ^ 
dent,  asfisted  by  two  of  the  Elder  Brett«» 
Trinity  House.  ^jt^0 

In  the  course  of  the  case  the  counsel  for  ^^^jg^ta 
proposed  to  put  in  as  evidence  in  theMwon^^^ 

(a.)  Beported  by  0.  P.  Jmocbit,  Esq.,  BtriWer-at-I*^' 
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^  Thv  Solwat.**-— Lfttv  ».  LmfiMnr  AitvAAirei  Chm^RATunr. 


RoVM  OF  rAVDi. 


i)iylbem«llttor  Tike  SMtMiy  to  Mi  omifltv,  oMi- 
E  mttaieont  ato  what  iMd  ooonmd  when  The 
f  vM  VM^  ui  giving  the  oplnioii  of  Ihe  writer 
ktBtkecuee  of  the  ettmlty. 

^  0,C»  flii  Jfaraee,  in  rapport  of  the  admifsion  of 

I  Oote aotioQf  in  this  division  whioh  were 

»  of  the  Ooort  of  Admiralty  whiUt 

I  Meiyirrte  eoort.  the  entziee  made  in  the 

\  m  iMid  a  Teseel  are  always  admitted  in 

Ktfaa  ehipownen  to  wliioh  the  veeael 
9  in  ench  aotione  admissione  made  by 
.r«f  t  tonbI  to  hia  owners,  whether  verbally  or 
ilnt  always  been  admitted  when  tendered  as 
the  ahipowners:    The  Mancheeier^  1 
\^   The  same   praotiee  ought  to  prevail  la 
^aotvithstanding  that  the  present  action  could 
tried  in  the  Oonrt  of  Admiralty  before 
\  of  the  Jttdioatare  Act. 

^  and  Qreen^  for  the  defendants. — 
I  ought  not  to  be  admitted.    The  master  is 
^t»  the  suit,  and  the  defendants  ought  not  to  be 
by  slatementa  Tolnnfarily  made    by   him. 
» admissions  were  made  by  a  master  in  obedi- 
L  Aet  of  Parliament,  it  was  held  that  they 
>le  against  the  shipowners  in  whose  em- 
kfts  master  was:  Sethard  ▼.  Pepper^  17  0.  B. 
^tl;  Tk  LitOe  Livde,  18  W.  R.  960,  L.  R.  8  A. 

^isxeplj.— la  Nothturdf,  Peppir  there  was  no 
•i  to  admissions  made  by  an  agent  to  his 
il;  Um  sols  question  was  whether  a  statute  whioh 
\  dfporitioiu  taken  under  oompulsion  before  a  re- 
roC  wreck pnmd  facie  eridenoe  for  the  purposes  of 
at  Shipping  Act,  1854,  made  snoh  depositions 
I  ia  aa  action  between  parties. 

Inns,  p.— I  Ma  of  opinion  that  the  povtions  of 

p^  ol  ths  vaster  of  The  86lway^  raporting  to  hiif 

^  <iMa«Blancea  which   oooorred  within    the 

of  ths  vaster  on  board   The  8cl\my,  is 

t  vkieh  ii  sdfliissible  against  the  defendants  in 

9fr.  Beid   has 'answered  the   objection 

i  m  ereated,  in  my  mind,  by  the  deoiiion  in  the 

'^  2ieUard    t.     Pepper^     as    he    has    pointed 

\^  tbe  statement  whioh  it  was  sought  to  have 

1  ■>  that  case  was  clearly  inadmissible  unless 

^eHisDce  by  statute,  as  it  was  made  to  a  person 

IJnriidietion,  and  exercising  authority  feroer- 

•oaly,  and  was  not  an  admission  by  a  serrant 

It  is  clear  that  in  adminJty  actions 

'luas  log  of  a  vessel,  being  made  by  the  owners' 

A  m  sdmissible  In  eridenoe  against  the  owners  of 

^  ^*^  The  portions  of  this  letter  which  I  have 

Hi' to  eome  within  the  same  rule.    Moreoiw,  H  is 

Mdie  doty  of  the  master  to  report  to  his  owner  all 

^UKtsnsm  which  occvnedwhen  he  waainoein- 

It  it,beweTer,  necessary  to  discriminate  between 

dsr  portfoas  of  the  BMtftei's  letter.    Those  por. 

in  it  which  conabt  of  statements  as  to  w4iat  the 

tMormw,  or  what  orders  he  gave,  are  admis- 

^tiiieaos;  bat  those  portions  whidi  consist  of 

•  ale  elearty  net  evidenoe. 

lor  the  plaintilf^,  Walton^  BMf^  dt  Walion. 

for  the    dafendMts,   TmnJmU,  TiUy^  ^ 


*  8ss  the  tmropei,  IZ  Jur.  SS6. 


AoMC  9C  1Lottf0« 


From  O.A.  (England}. 


June  8 ;  Joly  14 


Last  v,  Loin>oi!r  Assuraitcb  Coeporition.   («.) 

An  ineuTonce  company  carried  oa  the  hueineee  of 
marine^  fire^  and  life  insuranei*  Tke  pro/Us  of  the 
three  hueineseee  ufere  thrown  into  one  general  aceount. 

By  certain  life  pdtieUe  issued  by  tke  company  the 
aeeured  were  entitled  to  a  ehare  in  the  surplus  which 
renMtined  after  payment  of  policies,  the  amount  of  the 
surplus  being  ascertained  ones  in  every  five  years, 

aeld,  by  the  House  (Lords  Blackburn  and  Fitzgerald ; 
Lord  *Bramw«ll  diesenting)^  that  such  share  in  the 
surplus  was  subfict  to  income  tax. 

Judgment  of  the  Oourt  of  Appodl  (reported  33  IT.  R 
207, 14  Q,  B.  D.  239)  reversed. 

Appeal  from  the  decision  of  the  Court  of  Appeal  Brett, 
H.R.,  and  Gotten,  L.J. ;  Lindley,  L.J.,  dissenting), 
reported  83  W.  B«  207,  14  Q.  B.  D.  939,  afflrming  the 
Judgment  of  the  Queen's  Bench  Dirision,  reported  38 
W.  R.  70S,  12  Q.  B.  D.  889. 

Oase  stated  under  37  k  38  Vict.  c.  16,  s.  9,  by  the 
Income  Tax  Commissioners  for  the  City  of  London,  the 
material  parts  of  which  will  be  found  fully  set  out  in  the 
report  of  the  case  in  the  Queen's  Bench  Division,  81 
W.  R.  702. 

It  was  admitted  for  the  purposes  of  this  appsal  that 
the  three  departments  of  the  respondents'  business  con-^ 
stltote  one  concern,  the  income  tax  payable  in  respect  of 
which  is  to  be  determined  with  regard  to  the  operation 
of  the  concern  as  a  whole. 

It  was  alio  admitted  that  additions  to  the  life  fund 
are  not  liable  to  income  tax. 

The  respondents  Issued  certain  life  policies  under 
which,  out  of  the  surplus  income  which  remains  after 
payment  of  policies,  the  assured  are  entitled  to  two- 
thirds,  either  by  way  of  bonus  or  by  abatement  of 
premium,  the  remaining  one-third  going  to  the  respond- 
ents. Such  Buxplua  is  ascertainable  at  the  end  of  every 
five  years. 

The  portion  that  remains  after  payment  of  expenees 
constitutes  the  only  profit  of  the  corporation  available 
for  distribution  among  the  shareholders. 

The  question  for  decision  in  IMs  appeal  was  whether 
the  respondents  were  liable  to  income  tax  on  the  gtosa 
profits  of  their  business  after  deducting  the  expenses  of 
management,  or  wiisAher  they  were  entitled  to  dednot 
the  sums  paid  to  the  pollcy*holdeia,  either  as  a  bonos  or 
in  abatement  of  ptemiam. 

The  appellant  contended  tlMt  these  sums  were  part  of 
the  profits  of  the  business  however  they  might  bo 
applied,  as  in  The  Mersey  JMos  eutd  Harbour  Bo%rd  v. 
LuC9S,  31  W.  R.  84,  8  App.  Gas.  891. 

The  respondents  contended  that  they  were  entMM  to 
deduct  them. 

The  Queen's  Beadh  Blvisiott  (Day,  J. ;  A.  L.  Sarfth, 
J.,  dissenting)  gave  Judgment  in  favour  of  the  respond- 
ents. Thli  dsebion  was  alBrmed  by  the  Court  of 
Appeal  (Bastt,  HR.,  and  Ootton,  L.  J. ;  Lindley,  I*.J., 
dissenting). 


Sir  Hn  Jmms^  A,a^^  end  IMbfy,  fee  ihe  apfnllM*. 

Qer  If.  &iSmd^  Q,0^  aad  Charle;  Q.D.«  for  the 
reepcndentlft 

JvHf  IL^-^^Md  BfcftoicntmK.-«tlie  appeHMit  Is  a  rat- 


(a.)  Beported  by  liott.  Jchk  na  Osiv,  Barrisler«ab>La'W^ 
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Last  v.  IioorDov  Amusavoi  OoBFo&ATioir. 


Hova  Of  L6iMi 


veyor  of  taxet .  He  appealf  against  an  order  of  fhe 
Ck>nrt  of  Appeal  oonfirmteg  an  order  of  the  Qaeen't 
Bench  DiTiaion  made  on  the  14th  day  of  Haroh,  1884. 
That  order  !■  as  follows : — "  Whereas,  In  pnrsnanoe  of 
the  9th  seotion  of  the  Oostoms  and  Inluid  Bevenne 
Aet»  1874,  a  case  had  been  stated,  at  the  request  of  the 
the  above  appellant,  lor  the  opinion  of  this  oonrt  by  the 
eommlBsioners  for  the  general  pnrposes  of  the  Income 
Tax  Acts  for  the  City  of  London.  And  whereas  the  said 
case  came  on  to  be  heard  on  the  18th  day  of  March  instant, 
wheniiponre8diDgthesame,andhearing  Sir  Henry  James, 
knight, her  Majesty's  Attorney-General,  for  the  appellant, 
and  Sir  Hardinge  Giflard.kn1ght,Q.O.,fortherespond«nts, 
and  the  said  Attorney- Genenl  in  reply,  the  matter  was 
adjourned  for  judgment  until  this  day.  Kow  the  oonrt 
are  of  opinion  that  the  decision  of  the  said  commissioners 
discharging  the  assessment  made  upon  the  respondents 
is  correct,  and  afSrm  the  determination  of  the  said  com- 
missioners, and  do  order  that  the  costs  of  said 
respondents  of  this  appeal  be  paid  to  them  by  the  said 
appellant.  And  it  is  hereby  referred  to  the  Queen's 
Bemembrancer  to  tax  such  costs.** 

By  87  Yict.  c.  16,  s.  10,  it  is  rsQuired  that  "the 
court  shall  determine  the  question  or  questions  of  law 
arising  on  a  case  transmitted  under  this  Act,  and  shall 
thereupon  rererse,  alBrm,  or  amend  the  determination 
in  respect  of  which  the  case  has  been  stated,  or  remit 
the  matter  to  the  commissionen  with  the  opinion  of 
the  court  thereon,  or  may  make  such  other  order  in 
relation  to  the  matter,  and  may  make  such  order  as  to 
costs,  as  to  the  court  may  seem  flt." 

The  appeal  from  the  Queen's  Bench  Difision  to  the 
Court  of  Appeal,  and  from  the  Com t  of  Appeal  to  this 
House,  was  intended  to  raise  one  question  only.  The 
ease  as  stated  under  the  37  Yict.  c.  16,  by  the  commis- 
sioners for  the  general  purposes  of  the  Income  Tax  Acts 
for  the  City  of  London,  I  may,  I  think,  say  is  not,  with- 
out explanations  and  additional  informationy  to  me  at 
least  intelligible.  But  the  appellant,  the  surreyor  of 
taxes,  who  in  this  case  represents  the  Crown,  and  the 
London  Assurance  Co.  did  furnish  such  explanations 
and  information  to  the  Queen's  Bench  Dirisiou  as 
enabled  the  learned  judgea  to  think  that  they  understood 
what  were  the  questions  of  law  arising,  or,  at  least, 
intended  to  be  raised,  on  the  case.  These  were,  iu  the 
opinion  of  the  court,  four ;  on  three  of  them  the  two 
judges  agreed,  and  on  those  there  has  been  no  appeal, 
and  this  House  has  nothing  now  to  do  with  them.  But 
on  the. fourth  question  the  two  judges  differed.  They 
both,  I  think,  agreed  that  if  the  oorporation  was  liable 
to  pay  income  tax  on  only  one-third  of  the  sum  ascer- 
tained quinquennially  as  being  the  profits  during  that 
five  years,  whioh  was  dirisible  among  the  shareholders, 
the  decision  of  the  commissioners  was  right  and  should 
be  affirmed ;  but  that  if  the  two-thirds  which  were  dis- 
tributable amongst  the  holders  of  policies  with  partici- 
pation of  profits,  whose  policies  were  at  that  time  still 
in  force,  were  to  be  treated  as  part  of  the  profits  for 
which  the  corporation  were  liable  to  be  assessed,  the 
deeiBion  of  the  commissioners  was  not  right.  Smith,  J., 
as  being  the  junior  judge,  withdrew  his  opinion,  and  the 
order  of  the  14th  of  March,  1884,  was  made. 

I  think  on  the  appeal  to  the  Court  of  Appeal,  and 
also  on  the  appeal  to  this  House,  it  must  be  taken  as 
agreed  by  both  parties  that  this  was  the  only  question. 
And  I  think  it  must  also  be  taken  as  agreed  by  both 
parties  that  a  scale  of  premiums  is  in  force,  supposed 
by  the  oorporation  to  be  such  as  persons  desirous  of 
insuring  their  lives  would  be  likely  to  accept,  which 
were  such  that  the  corporation,  if  getting  a  sufficiently 
large  number  of  policies  to  make  the  average  of  lives 
dropping  in  each  year  pretty  constant,  would  expect  to 
make  a  fair  profit ;  and  a  higher  scale  of  premiums  was 
%]so  in  force  on  which  policies  were  issued  "with 
Wicipation  of  profita." 


If  the  ordinary  preoslnms  were  soeh  as  to  Issd  k  sa. 
espeetatlon  of  a  fair  profit,  the  higher  acsle  of  pteoiioM 
would  lead  to  the  expectation  of  a  large  profit  Bat  as 
one  who  could  insure  at  the  lower  rate  would  iasore  st 
the  higher  rate  unices  he  got  some  induoemeat  to  do  n. 
And  I  think  we  must  take  it  as  agreed  hy  both  parte 
that  the  bargain  (so  made  as  to  be  binding  oa  the 
oorporation,  and  enforeeable  against  them  by  those  vbo 
took  participating  policies)  was  that  the  holders  of  socb 
participating  polides  as  were  in  force  at  the  quinqoeBniii' 
period  should  have  paid  to  them  two-thirds  of  the  pro- 
fits made  during  tiie  five  years  on  this  class  of  psitid- 
pating  policies.  Each  individual  poUeyholder,  who  thv 
acquired  a  right  enforceable  at  law,  has  an  optioa  to 
take  part  in  cash  or  in  some  other  way.  I  do  not  tUok. 
that  material.    The  oorporation  keeps  only  one-third. 

The  inducement  for  the  oorporation  to  agree  to  tifa 
only  one-third  Is,  I  think,  obvious.  They  reeeire  p»- 
miums  on  this  high  scale  during  the  five  yesn,  tad' 
unless  some  very  unusual  mortality  oocurs  amoagst  tlMir 
participating  policyholders,  will  receive  a  large  pnfit. 
They  cannot  be  called  upon  to  make  any  paymest  t» 
the  policyholders  unless  there  is  a  profit,  and,  thentoi^. 
being,  in  all  probability,  secure  against  loss  from  isiUii 
this  payment,  may  yery  reasonably  prefer  a  nsdla 
share  of  the  large  profit  whioh  is  expeiied  on  polidotd 
this  dass  to  the  whole  profit  on  ordinary  policial  oa 
which  there  might  be  a  loss. 

A  person  who  is  about  to  take  out  a  policy  may,  if  bfr 
is  of  the  age  of  twenty  next  birthday,  insure,  aooordiog 
to  the  tables  of  the  corporation,  £100  for  his  whole  Iil^ 
without  participation  in  profits,  at  the  annual  prefflisa 
of  £1  13s.  2d.  He  may,  if  he  prefers  it,  insure  the  mih 
sum,  with  participation  in  profits,  for  a  premiam  at 
£1  19s.  lOd.,  or  6s.  8d.  more.  What  has  he  bjflie- 
bargain  stipulated  he  shall  have  in  consideration  of  tbii 
extra  6s.  8d.  P  If  he  dies  before  the  quinqnenniil 
period  arrives  he  gets  nothing  ;  but  if  his  polioy  ii  itQl 
in  force  he  has,  I  cannot  but  think,  purchased  a  share  m 
the  profits,  if  any,  earned  during  tiiose  five  yesn.  K 
there  are  no  profits  he  gets  nothing.  If  this  is  the  right 
view  of  the  oase,  inoome  tax  is  payable  by  the  oorpon- 
tion  on  those  profits,  whatever  they  may  be  bound  to  do- 
with  the  profito.  Not  only  has  this  been,  I  tWi 
decided  by  this  House  in  The  Mersey  Docks  v.  Zmmi, 
but  it  seems  to  me  expressly  enacted  by  the  5  ^ 
6  Yict.  0.  35,  s.  64,  whioh  requires  the  estimate  d 
the  profits  of  a  oorporation  to  be  made  "  before  an; 
dividend  shall  have  been  made  thereof  to  any  othff 
persons  having  any  share,  right,  or  titie  in  or  to  iiioh 
profits." 

Cotton,  L.J.,  says,  indeed,  that  "the  word  'difidend' 
dearly,  in  my  opinion,  means  what  is  to  be  dirided 
betvreen  those  who  claim  it,  not  by  their  oontraot  with 
the  oompany,  but  by  their  position  aa  ahareholden."  I 
have  great  respeot  for  the  judgment  of  Cotton,  LJ.f  bat 
he  gives  no  reason  for  this  construction  of  the  ensot- 
ment,  and  I  can  see  none.  I  feel  bound  to  ssy  tbsti 
do  not  agree  in  it.  I  think  if  the  polioy-holden  hare 
purchased  a  share  iu  the  profits,  they  are  persons  hsvisg 
a  right  to  a  share  in  the  profits ;  but  the  great  qasetioa 
is  whether  what  the  policy-holders  are  eniitied  to  ia  * 
part  of  the  profits.  The  three  judges  below,  from  whosip 
I  differ,  have  thought  that  what  was,  by  the  bargaio^ 
to  be  given  to  the  shareholders  was  not  a  share  of  the 
profits,  but  an  expense  necessarily  incurred  In  order  to 
earn  the  premiums,  and,  therefore,  to  be  deduoted 
before  the  profit  could  be  ascertained. 

I  have  been  unable  to  agree  with  this  opinion.  The 
Master  of  the  Bolls  seems  to  think  that,  in  estimaUng 
the  profits  of  a  business,  you  must  always,  as  he  worde- 
it,  "consider  the  shareholders  and  the  customera  in 
antithesis."  As  I  understand  this  figurative  ezpresaion 
be  seems  to  think  that  whatever  is,  by  the  bargain,  to- 
be  given  to  the  customer  must  be  an  expense  preliminary 
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to  tbe  eftrning  of  proflf,  and  eannot  be  itself  a  part  of 

file  profit.     I  rather  think  it  was  from  (I  cannot  but 

fliink  hastilj)  assenting  to  this  position  that  Ootton, 

Ii. J.y  pqt  the  oonetraotion,  from  which  I  haye  dissented, 

OB  tiia  5  ft  9  Yiot.  c.  35»  s.  54.    I  agree  that  many 

fldnga  wblohy  by  bargain,  are  to  be  given  to  a  customer 

na  laallj  expenses  incurred  to  earn  the  profit,  and  I 

fldnk  it  woold  make  no  diflerence  if,  by  mistake,  they 

wen  called  profits.    For  instance,  I  should  not  hesitate 

to  sij  that,  if  the  bargain  was  that  wheneyer  a  policy- 

holiv  had  paid  premiums  for  five  yean,  the  extra 

inrnjuma  (that  is,  in  the  case  of  the  life  of  twenty,  the 

II  M-'a)  paid  by  him,  or  some  part  of  them,  should  be 

ateiBed,  that  could  in  no  way  be  a  share  in  the  profits. 

fi  would  be  returned  whether  there  were  profit  or  not. 

M  I  cannot  agree  in  what  seems  to  ruu  through  the 

Judgments  of  all  three  Judges  from  whom  I  diftei—- 

imielj,  that  no  share  in  profits  can  by  bargain  be  given 

bj  B,  ooanpany  to  anyone  who  is  not  a  shareholder. 

I  believe  that  the  majority  of  your  lordships  agree 
wUa  me,  and  I  therefore  move  that  the  order  appeided 
■gainst  ahould  be  reversed,  and  the  order  of  the  14th  of 
March,  1884,  varied  by  remitting  the  case  to  the  com- 
nifwirmrmi,  with  a  direction  that  the  profits  of  the  life 
fcmaioh  should  be  calculated  on  the  principle  that  what- 
•veor  profit  was  made  should  be  assessed,  though  the 
corporation  had  bound  themselves  to  pay  it,  or  a  part  of 
1^  to  the  policy-holders  whose  policies  were  still  in 
tooe  at  the  quinquennial  period  ;  and  also  that  the 
otAflr  of  the  14th  of  March  should  be  varied  by  giving 
BO  eosta  to  the  respondents  in  the  court  below.  And  I 
tiU2iktbat  the  appellant  in  this  case  should  have  the 
eoafis  in  the  appeal  from  the  Queen's  Bench  Division  to 
tide  House. 

Lord  BnAxwaLL. — I  am  of  opinion  that  this  Judgment 
ihofQld  be  affirmed. 

Ineome  tax  is  payable  by  the   respondents  on  their 

inAte,  and  the  question  is,  what  are  those  profits  P 

The  iRoflta  of  a  business  are  what  remains,  if  anything, 

rfter  tedncting   all  outgoings  from  all  income.     Of 

eoBTM,  hi  outgoings   many  things  must  be  included 

vUsh  that  word  inadequately  describes,  but  the  con- 

jidsmtfm  of  which  is  immaterial  to  the  question  before 

B&    if  profits   are  made  in  the  business  which  the 

pnprietora  choose  to  give  away,  they  must,  nevertheless, 

psy  income  tax  on  them.    But  if,  in  order  to  earn  what 

would  otherwise  be  net  profits,  they  are  put  to  expense, 

or  liability  to  expense,  which  must  be  deducted  from 

what  is  cfldled  gross  profit,  then  they  are  liable  only    in 

iwpeet  of  what  remains  after  deducting  such  expense 

orliabOi^.    Take  the  common  case  of  a  commission 

pajable    to  the  person  who  brings  business    to   the 

inaimaoe  company ;  before  the  profits  of  the  company 

oan  be  fii»d,  his  commission  must  be  deducted.    Li 

abort,  it  may  be  said  that  income  tax  is  payable  on  that 

vhieh  ia  divisible  among  the  shareholders. 

Tbe  fallacy  in  the  argument  of  the  Crown  arises  ftram 
file  hiaocnrate,  though  practically  convenient,  use  of  the 
word  ^profits,"  as  meaning  the  gross  profits — ^i.e.,  profits 
vttfaont  deduction  of  outgoings.  As  the  late  Muter  of 
tile  Bolls  said,  "There  is  no  such  thing  as  'gross 
ptofltB.'  **  If  the  expression  had  been,  not ''  participation 
in  pwtit^"  but  "  a  return  or  benefit  equal  to  two-thirds 
of  what  would  be  profits  but  for  the  obligation  to  make 
snob  return  or  benefit/'  tiiere  would  not  be  the  least 
ground  for  the  claim  even  in  appearance. 

Let  us  see  what  is  the  difference  between  the  two 
cinesnn  of  insurance,  the  participating  and  non-partici- 
pating. The  ordinary  insurer— >i.e.,  the  one  not  entitled 
to  any  xetum  or  benefit  beyond  the  sum  insured — ^pays, 
affiled  intervals  during  his  life,  a  sum  which,  ic  is 
oaleuUited,  if  laid  out  at  compound  interest,  will  produce 
mh  a  sum  as,  after  paying  expenses  and  the  sum 
lamedi  win  leave  a  fair  profit  to  the  shareholdezs. 


The  insurer  entitled  to  a  return  of  premium  or  benefit 
beyond  the  sum  insured  does  precisely  the  same  thing. 
He  pays,  at  fixed  intervals  during  his  life,  a  sum  which, 
it  is  calculated,  if  laid  out  at  compound  interest,  will 
produce  such  a  sum  as,  after  paying  expenses  and  the 
sum  insured,  and  two-thirds  of  what,  but  for  the 
obligation  to  pay  it,  would  all  go  to  the  shareholders, 
will  leave  a  fair  profit  to  them. 

It  seems  to  me  that  the  case  may  be  demonstrated 
thus :  it  cannot  be  said  that,  where  a  sum  is  added  to  the 
policy,  or  the  future  premium  is  diminished,  there  Is  a 
profit  to  the  insurers,  unless  it  can  be  said  that  there  is 
such  profit  where  money  In  ready  cash  is  paid  to  the 
insurer.  Now,  is  there  such  a  profit  to  the  insurers 
where  cash  is  returned  to  the  insured  P  I  say,  clearly 
not.  Suppose  a  bargain  was  made  with  the  insurers 
thus  :  You  shall  pay  such  and  such  a  premium,  and  if 
we  want  money  to  pay  our  liabilities,  and  make  a  profit 
divisible  among  shareholders,  you  shall  pay  so  much 
more.  In  that  case,  would  the  insurers  be  making  a 
profit,  the  amount  of  which  would  include  the  amount 
of  the  additional  obligation  of  such  insured  ?  Oertainly 
not.  But  there  is  no  difference  between  that  case  and 
the  case  of  those  who  are  to  have  some  return  of 
premium  made  or  benefit  given,  save  that  in  the  latter 
case  the  insured  trusts  the  insurers  to  make  the  return, 
while  in  the  former  the  insurers  would  trust  the  insured 
to  make  the  payment,  which,  of  course,  would  be  less 
convenient.  In  such  a  case  as  I  have  supposed,  the 
insured  would  pay  less  at  the  outset  than  the  premium 
in  the  case  where  there  is  to  be  no  return  or  benefit 
beyond  the  sum  insured.  He  vrould  do  so,  because  in 
certain  events  he  would  be  liable  to  pay  more.  As  it  is, 
where  he  is  to  have  that  contingent  return  or  benefit,  he 
pays  more  because  he  Is  to  have  it.  Take  the  two  cases. 
A.  pays  £2  a  year  to  insure  £100,  and  he  and  the 
insurers  agree  that,  if  they  do  not  want  all  of  it  to  pay 
outgoings  and  leave  them  a  profit,  they  will  return  him 
IDs.  a  year.  B.  pays  30a.  a  year  to  insure  £100,  and 
he  and  the  insurers  agree  that,  if  the  insurers  want  it 
to  pay  expenses  and  leave  a  profit,  he  will  pay  another 
10s.  a  year.  What  Is  the  diilerence  between  the  two 
cases  P  But,  if  in  the  latter  case  the  liability  to  pay 
10s.  is  not  part  of  the  profits,  how  in  the  former  is  the 
receipt  of  the  lOci.  with  the  liability  to  return  it  P  The 
"  profits"  are  calculated  quinquennially,and  not  annually, 
on  account  of  the  trouble  and  expense  of  the  calcula- 
tion ;  but  suppose  they  were  calculated  annually,  and 
an  annual  return  made  to  the  insured,  oould  it  then 
be  said  that  the  sum  so  returned  was  part  of  the  annual 
profits  P 

No  doubt  the  insured,  who  is  to  have  a  return  of 
premium  or  bonus,  is  interested  in  the  prosperity  of  the 
business.  But  that  is  not  the  queetion.  The  question 
is,  what  are  the  profits  of  the  company  P  The  insured, 
who  in  the  case  I  have  put,  would  have  to  pay  a  further 
premium,  would  be  interested  in  the  profits  of  the 
oompany,  but  oertainly  his  liability  to  pay  would  not  be 
counted  in  the  profits.  Nor  does  the  insured  make  a 
profit  if  he  has  this  bonus  or  return  of  premium.  If  he 
has  a  return  of  premium,  his  insurance  costs  him  less 
than  it  would  otherwise.  If  a  bonus  is  added  to  his 
policy,  he  has  a  larger  sum  insured  than  he  had  before, 
a  contingency  for  which  he  bargained  when  he  insured. 
But,  further,  the  question  Is  not  Whether  the  insured 
has  made  a  profit,  but  again,  whether  the  Insurers  have. 
On  a  marine  insurance  the  insurer  may  receive  more  than 
his  loss.    That  doee  not  show  profit  in  the  company. 

As  I  have  said,  the  whole  difficulty,  the  very  existence 
of  the  question,  has  arisen  from  the  inaccurate  use  of 
the  expression  ''participation  in  profita,'*  instead  of 
"  participation  in  the  sum  that  would  be  profits  but  for 
the  right  to  participate.'* 

The  matter  may  be  illustrated  thus:  If  the  Grown  it 
right,  who  wQl  pay  the  income  tax  on  the  whole  threcr 
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thirds  ?  Hie  BbftTebolden  P  If  to,  thej  noQld  pay  on 
ptofiti  they  do  not  reoelTe.  The  paftidpatlag  assured  f 
llien  they  would  pay  income  tax  on  aonefliiBg  #kloll  is 
not  within  the  Income  Tax  Aot 

!t1ie  question  is  very  important.  As  far  as  insurance 
companies  are  c6ncemed,  all  they  wfll  have  to  do  will  bo 
t6  alter  their  language.  But  if  the  contention  of  the 
Crown  is  righti  income  tax  will  be  payaUe  in  all  caees  in 
which  employers  have  agreed  with  employed  that, 
besides  fixed  wages,  the  employed  shall  receive  what  is 
called  a  share  of  the  profits.  The  income  tax  will  apply 
to  co-operative  societies  strictly  so  called,  f  nd  be  payable 
on  a  sum  falsely  called  profits,  with  no  deduction  of  the 
wages  contingently  payable  to  workmen,  if  groas  profits 
enable  them  to  be  paid.  This  Mr.  Dicey,  in  effect, 
admitted.  I  think  it  would  be  most  disastrous  and 
most  unreasonable.  As  much  so  as  if  a  man  gave  i^l  to 
a  fisherman  to  go  fishing,  and  a  tenth  of  the  fish,  or  a 
tenth  of  what  remained  of  the  price  of  the  fish  after 
deducting  for  the  boat,  A;c.,  and  then  was  charged  to  the 
income  tex,  without  deducting  for  the  fish  giveh  or 
allowance  made  to  the  fisherman. 

I  cannot  truthfully  say  I  have  the  least  doubt  in  this 
case,  except  that  which  arises  from  my  reapeot  for  the 
opinions  of  other  noble  and  learned  lords. 

Lord  FiTzoBRALD. — ^I  should  have  found  It  very  diifi- 
cult  to  eliminate  from  the  case  stated  the  question  for 
your  lordships'  decision  if  it  had  not  been  for  the  light 
afforded  by  the  judgments  in  the  DiTisional  Court  and 
Ctfurt  of  Appeal.  It  was  admitted,  as  I  understand,  in 
^e  course  of  the  argument  that  your  lordships*  decidon 
on  the  one  question  before  you  must  largely,  if  not' 
entirely,  depend  on  your  lordships'  interpretation  of  the 
contract  between  the  company  and  the  holders  of  policies 
of  the  participating  series.  The  participating  policy  is 
in  the  ordinary  form,  with  nothing  to  indicate  its  special 
character,  but  the  true  agreement  is  to  be  found  in  tbe 
ptitated  prospectus  of  the  company  under  the  head  of 
'*  Life  Department."  "  DiTision  of  profits. — ^Two-thirds 
of  the  gross  profits  of  the  participating  series  of  policies 
afe  allotted  etery  five  years  to  the  assured,  every  policy 
in  force  at  the  date  of  the  valuation  being  entitied  to 
participate.  The  assured  have  the  option  of  receiTing 
theft  share  of  the  profits  in  cash,  or  of  appropriating  it 
in  incMaae  of  the  sum  assured,  or  in  reduction  of  the 
future  annual  premiume.*'  In  the  precedUig  page  of  the 
ptospeotus,  but  under  the  same  heading,  the  following 
passage  occurs :  ^The  bonus  to  the  assured  is  increased 
owfkkg  to  the  arrangement  by  which,  In  consideration  of 
a  flx^  percentage  of  the  gross  profits  of  the  life  assnraate 
bwiittesi,  the  corporation  bean  all  the  expenses  of 
mana^ment.*' 

I  am  not  to  be  understood  aa  resting  my  judgibent  on 
the  tias  6f  the  tertt  ''profits,**  though  it  is  not  to  be  put 
oto%  6t  aonsldeMtf  on,  but  I  had  raliher  examine  into  the 
stl^taace  and  reality  of  the  agreement.  It  would  be 
diftoMlt  to  attlve  sit  a  constraotf on  of  this  portldta  of  the 
ploap^ctuB  withbut  some  extraneotia  aid ;  but  it  has  been 
dsitotted  In  the  argument  that  the  participating  noficiy 
eMUed  to  a  share  in  two-thiids  of  the  gross  profits  at 
tlMtiliie  of  Qie  qulnquenniat  dtstrlbutfon  must  be  then 
inMl  TdiNM,  and  have  beeia  m  for  the  preoedlntf  fite 
yMM.  If  ft  has  lapaed,  or,  fkom  any  ofhet  oajisa^-as, 
fMMMmoe,  the  death  of  the  as«wnd--haa  come  to' 
oM  IHfllhi  that  period,  thera  Is  tto  claim  to  nastlfll^ 
UMi  I  Mad  If  ft  baa  not  natftad  fife  ^eara  Jt  age.  the 
holdei  ttuAit  IHA  for  the  disMMrffoik  at  the  Aid  sff  Ida 
iMM^iamdl  five  yoMS.  The  ^(Mstton  1<  >irtietliilr  «m 
4MpttnyiallaUetopay!MMM  ttt  ttt  vMeot  dl  thai 
Mrtittfi  tt  ita  mtiMi  VeosMi  'Mdk  it  aedgAalsa  Hi 
^VMto^thMa  #f  gtom  pMAU,**  and  yOi^tiiiitniattg 
aHoeates  to  the  partidpatliig  pclf^^alAm  Irho  a^  CMih 
^MMMtlldli  'BB^y  IMtta  WMhln  the  teMn  4f  we  fMa* 
I  tah1«  Um  taiMb  tttteMA  th^etokfieht^  lAtdb 


aie  talM  into  the  oalculations  of  the  company  lot  Ae  . 
purpose  of  aaoertalnfaig  what  la  tanned  the  ^*  two-tMl 
of  gross  profits  ^  at  eaah  quinqnannial  allocMSon.    fhl  ■ 
aiMunt  varies,  and  on  the  first  exmnpla  gi?«n  In  Ihi , 
pitMpeetus   it  would   seem   that  it   noceaaarfly  vnlil, 
aeoordiog  to  the  OMde  in  which  the  benefit  is  claliMi  ^ 
by  thereeiplent:  tiioa,  in  the  example  ao  g(?eii,  if  hi 
daims  to  lusve  his  share  added  to  his  policy  ue  ansrefl^ 
may  amount  to  £M  8s.,  being  two-thiida  of  what  hehai' 
paid  during  tiie  five  years,  bat,  if  taken  in  cash,  tli 
bonus  in  cash  la  bait  £24  17s.    That  example,  I  pidiiuw^  , 
repreients  a  period  without  exeeptioiiBl  loas.    Bot  K, 
may  be  that  the  losses  am  such  as  to  eBUngubh  pnfll . 
on  the  fite  years,  and  there  could  then  be  no  alldtaMil^r 
or  to  reduce  the  profits  and  the  allotment  acoordfoglbr 
It  does  not  represent  any  proportion  of  the  actual  naifkr 
from  this  daas  of  the  company's  coatomen,  thoogk  I^S 
may  approximate  to  it. 

The  16  k  17  Vict.  c.  34,  sdhed.  D,  impoaes 
tax  on  *'  the  annual  profits  or  gaina  arlalng  or 
to  any  person  from  any  profession,  trade«  ample; 
or  vocation.^  We  are  bound  to  adopt  the  Inf 
put  on  '^profits'*  In  The  Meney  Docks  v. 
the  expression  means  ''  the  inoominga  of  the 
after  deduoting  the  expenses  of  earning  them,' 
« iucome  of  whatever  character  It  may  be  over 
abeva  the  oosts  and  expenses  of  reoelpt  and  oollsetigB,' 
and  that  "  the  gains  of  a  trade  are  what  ia  gained  ty 
the  trading  for  whateter  purpoae  it  Is  used.*'  On  loot- 
ing again  at  the  prospectus,  page  4,  where  the  uioaM 
of  the  company  Is  gi?sn  for  the  year  1880,  it  will  te 
found  that,  under  the  head  of  "Iucome  for  1880,"  tk 
first  item  la  '*  life  piemlums,  £149,160  Is.,"  in  wW, 
no  doubt,  the  whole  sum  received  in  respect  of  life 
policies,  Inelnding  the  participating  aeries,  is  put  4ofa 
as  annual  income. 

The  Judgment  of  Day,  J.,  in  the  Divisional  Cbai 
and  of  the  majority  of  tiie  Court  of  Appeal,  rests  ca 
the  ground  that  the  sums  allotted  to  the  partiripsfi^ 
poHoy-holdeOfe  under  the,  name  of  two-thirds  sf  tti 
groas  profits  for  the  quinquennial  period.  Is  to  betneM 
as  an  expenditure  made  to  get  the  cuatomers  to  coaM^ 
and  not  an  annual  profit  chargeable  with  InooMsJlt 
under  the  Income  Tax  Aots.  After  careful  oonsldsnflft 
and  with  eveoEy  desire  to  reaoh  the  sanM  eonokudi%l. 
have  bean  whoQy  unable  to  do  so.  The  premiums  fj^ 
able  by  the  participating  policy-holders  coma  lati>|* 
ooifers  ol  the  company  quarterly,  half .yeariy,  or  anaisg 
in  ordinary  aoaiae,  and  form  part  of  the  annual  iaooai 
of  the  concern.  When  recelfed,  thcae  moneys  areft^ 
ably  invested,  tiie  profit  of  the  luTestment  also  leiiiN| 
a  part  of  the  Inoome  ;  and  I  cannot  aee  that  tb^  tte 
less  f onn  part  of  Its  annual  income  beeaoae  ^|^^J 
subse^ent  period  of  time,  a  part  of  the  groas  pmM* 
hBT^ieahBed  nay  be  allotted  to  certain  of  tiia  fmT 
holderB.  It  seenu  to  me^  on  the  contrary,  to  ^J^'^ 
^*inoame  "  after  deduoting  the  proper  expenses ej«iij' 
:  lag  It,  and  aubjeot  to  Income  tak, notwithitaattiff» 
iubseqnentapecialdeetination.  Theprospeatef  a9M» 
tNotikdpsltion  in  profits  is  held  out  as  aa  IndnosMt  f 


iBafltoaasra  to  haeore  In  the  pari;idpating  serisi,  aoi  |M« 

aWyhaa  fMei  to  besMosssfnl;  but  H  miimjdJ* 

ito  be  A  tVQT  inwd  Inlstpretatton  of  the  •QbMI  » 

ipoMon  of  die  parttea  to  pot  It  downaafM  "  "■ 

,  'ezpensea  ef  BH^tog  the  facone^  ^  ^^ 

,      iTo  one  eoald  traly  aay,  after  the  Hgi>^"^J5 

.  tnobto  and  laaawd  friend  Aard  Bramw>eM>>  that  ^  g 


Hslkeelkwadonbt.    I  i^MwithhlmttatfiMf 
'wehatetataldeiatme^if  iap^rland^  bat  I  if  « 
itoMlowlilMlnthliUig  timt  the  ^MMmiM^fT 
"^     atlstofiodnaate«Mii^^ 


jdkiriMit  have  roadbed  on  lie  em  ^2dfX 

litfore  «^  and  Mt  en  any  annibsltiClsw  alM^  ■  "J"^ 
ipremloais  paid  to  the  oompanyin  lespeot  el  ^  ^^ 


VoLiXXIV.    iMk.«fli(«.]     THB  WBEEL7  BBPOBTER. 


Wt 


OomOFiFVlALi 


Ex  PABTi  Btaxiobd  (Tmntm.) 


OouET  ov  Appbal. 


Ll|pip«Wi>g  polkte  lom  part  of  the  aaanal  proflto  of  the 
^—HWiy  Ivft  ti  MMh  M  an  J  other  portion  of  their 
:»^quna,  ud  ttit  flie  qnliiqaeiiiiial  aUotmento  repre^ 
sent  BO  letan  tofte  polioj-holdere  of  anj  aliquot  pro* 
fr-yattiOB  of  Oi  pneiiama  they  have  paid,  bat  do  oonsti. 
<•  Mto  vhat  Hi  pvtiee  have  oorreoUj  detoribed  ae  a 
itwo-tUrdfl  of  the  groes  profit!  (if  any) 
ihjfceqaiaqaennial  period. 

Onktfffmkd/rom  reveraed.     Order  of  the  Qwen'$ 

I  varied  hy  remiUing  tht  c(ue  to  the  com" 

fiM  a  dfredion  thcU  the  profiti  of  the  life 

*  I  be  calattaled  on  the  principle  thtU  whatever 

tmade  ahotdd  be  aeaeaeedt  though  the  corpora^ 

ikmd  ih«m%elveB  to  pay  it,  or  a  part  of  it,  to 

hkoldere  whoee  polieiee  were  still  in  force  ai 

^  period,  and  by  giving  no  eosU  to  the 

I  m  the  eowt   below;   appmant  to  have  the 

appeal  from  the  Queen' a  Bench  Diviaion 

of  Appeal,  and  in  the  appeal  to   thia 

for   the    appellant*    Solicitor  of  inland 


for    the    respoBdento, 
BmtU,  ^  HOI. 


CoUyer  -  Briatow, 


I. 


€t«tt  9f  Ayyial. 


a  B.  Div. 


Jan.  29. 


&  parte  SiAinoBD  {Trmtee). 
La  re  Babbeb.  (a.) 

'M  e/  tti^Ua  of  intereat—AH  of  hankruptey--' 
'-.    BOUef  Bob iQ(  (1878)  Amendment  Ad,  1882  (45  « 
UVidLcU\m.7,  9^Form  in  aehedule. 

'  A  hUofaak  i§  mt  void  beeauae  it  eontaina  a  aHputa" 
^bm  mUek  4a  at  variance  with  the  form  given  in  t?ie 

Men  aarpluaage  alone  miU  nei  invalidate  a 
m^fmie. 

of  the  Difielonal  Oonrt  affirmed, 

Afped  froB  the  deoiaion  of  the  DifiBional  Conrt  in 

(Bawkins  and  Gave,  JJ.)  aiBrming  the  de- 

ef  hli  Hononr  Judge  Abdy,  in  the  oountj  court  o( 

iH— JMing  an  application  bj  the  present  appellant 

a  enttin'  bill  of  sale,  glTen  by  the  debtor,  might 

Mnad  fraudulent  and  roid  as  against  the  trustee 

aide,  p.  168). 
he  bin  of  sale  contained  the  following  clause : — 
id  the  said  W.  Barber  doth  also  agree  with  the 
gnntae  that  he  will  keep  the  chattels  comprised 
«  select  to,  the  security  insured  against  loss 
iMSfe  bj  fire  in  the  sum  of  £900  at  the  least,  in 
^  K  sod  Suffolk  Insurance  Go.,  in  the  names 
sdd  W.  Barber  and  the  grantee,  and  will 
A  ponctually  pay  aU  premiums  and  moneys 
7  for  effecting  and  keeping  up  the  said  insurance 
^^ink  day  on  which  the  same  ought  to  be  paid, 
•liifll, oa  demand,  produce  to  the  said  grantee,  bis 
^^bn^  edralnistrators,  or  assigns,  the  policy  or 
P"^  W  such  insurance,  and  the  receipt  for  every 
"*A|iVMt,  and  that  if  default  shaU,  at  any  time,  be 
f^tythi  iatd  William  Barber,  his  executors,  ad- 
■iiiMHi^  and  suaigns,  in  effecting  or  keeping  up 
*^  hiiiiMu  aa  aforesaid,  it  shall  be  lawful  for  the 
taid  inriM^  his  czaoutors,  administrators,  or  assignsi 
(0  iMii  ad  keep  insured  the  same  premleesi  or  any 

-■»■■■■  '   ■  >    *  "in.* 

K^  hfatM  b7  H.  SvAJrs  Ausmi,  Bsq.,  Barrlster-at* 
iMr. 


part  thereof,  in  any  sum  not  exceeding  £900 ;  and  that 
all  moneys  expended  by  him  or  them  for  auob  purpuee, 
together  with  interest  thereon  at  the  rate  of  £5  per 
eentum  per  annnm  from  the  tiaM  of  the  same  havhig 
been  expended,  shall,  on  demand,  be  repaid  to  them  by 
the  said  W.  Barber,  his  heirs,  executors,  administrators, 
or  assigns,  and,  until  such  repayment,  shall  be  a  charge 
upon  idl  the  premises  hereby  mortgaged.  .  •  •  Pro- 
vided always  that  the  chattels  hereby  assigned  shall  not 
be  liable  to  seiiore  or  to  be  taken  posscMioa  of  by  the 
said  grantee  for  any  other  cause  than  those  specified  in 
section  7  of  the  BilU  of  Sale  Act  (1878)  Amendment 
Act,  1888." 

The  Divisional  Ctourt  upheld  the  bill  of  sale. 

The  trustee,  Stanford,  appealed. 

Cooper  WHlia,  Q,0,,  and  H.  Heed,  for  the  appellant, 
— ^The  bill  of  sale  is  bad,  because  it  is  an  act  of  bank- 
ruptcy and  contrary  to  the  Bills  of  Sale  Act  Amendment 
Act,  1882.  The  assignment  is  an  assi^^ment  of  the 
whole  of  the  grantor's  assets,  and,  further,  it  does  not 
state  the  rate  of  interest.  It  contains  a  clause  which, 
though  not  forbidden  by  the  Act,  is  contrary  to  the 
spirit  of  it.  There  is  no  right  to  insert  the  clause  with 
regard  to  the  production  of  the  receipts.  The  bill  of 
sale  must  be  in  exact  accordance  with  the  form  given  in 
the  Act ;  and  unless  it  is  so  it  is  invalid. 

They  dted  Woodhouae  v.  Murray,  17  W.  B.  906, 
L.  B.  4  Q.  B.  27 ;  Philpa  v.  Homatedi,  1  Ex.  D.  6S, 
U  W.  B.  Dig.  28};  Ex  parte  Oooper,  In  re  Bamm,  27 
W.  B.  299, 10  Oh.  D.  813. 

Winalow,  Q.O,,  and  C.  E,  Jonea,  tor  the  respondent, 
were  not  called  upon. 

Ijord  EsHBB,  M.B.— There  is  no  blemish  io  the  MU  of 
sale.  The  only  way  it  can  be  made  an  act  of  batikraptoy 
is  that  the  whole  of  the  grantor's  property  has  been 
assigned  in  satisfaction  for  a  past  debt  Hera  a  distress 
had  been  put  in,  and  a  seiiure  could  take  plaoe  at  onoe. 
This  bill  of  sale  was  given  to  get  time,  but  it  is  not 
therefore  void.  Two  courts  have  found  on  the  faots 
before  them  that  it  was  an  honest  bill  of  sale.  An 
objection  has  been  taken  that  it  does  not  state  the  rate 
of  interest.  Now,  I  am  of  opinion,  looking  at  the  whole 
instrument,  that  It  does  state  the  interest  to  be  at  the 
rate  of  £6  per  cent  per  annum.  The  Bills  of  Sale  Act 
has  nothing  to  do  with  the  reasonableness  of  the  bargain. 
The  mserUon  of  some  slight  stipulation  does  not  In- 
validate the  bill  of  sale.  Mere  surplusage  alone  will  not 
invalidate  a  bill  of  sale.  With  regard  to  the  objection 
that  It  is  a  breach  of  the  9  th  section,  though  not  in  exact 
form,  neverthelees  it  Is  sufBoiently  near  to  bring  it  within 
the  Act. 

Lkmdlbt,  L.J. — I  am  of  the  same  opinion.  There  is 
sufficient  present  consideration  to  uphold  the  bill  of  sale. 
It  is  plain  on  reading  the  instrument  that  the  interest  is 
to  be  £5  per  cent,  on  the  whole.  Oan  ithe  bill  of  sale  be 
held  to  be  void  because  it  contains  something  in  it  which 
is  not  in  the  Act  f  I  think  not.  It  is  in  accordance 
with  the  form  :  Melville  v.  Stringer,  32  W.  B.  890,  13 
a  B.  D.  892. 

LoPBS,  L.J.— The  provision  with  regard  to  the  pro- 
duction of  the  receipts  is  not  necessary ;  it  la  mere  sur- 
plusage, and  if  it  leads  to  nothing  cannot  invalidate  the 
bill  of  sale.  The  bill  of  sale  must  be  *'  eubstantially  " 
in  the  form  given  in  the  Act ;  that  form  la  not  servile. 
I  am  of  opinion  that  this  ia  a  valid  bill  of  sale,  and  that 
the  appeal  must  be  dismissed. 

Appeal  diamiaaed,  with  eoata. 

Solicitors  for  the  appellant,  Ooburn  4  Toung, 

BoUaitors  for  the  respondeiilB,  BamdmU  ^  BuahmUl, 
lot  ifmm  &  Sm,  Oolchester. 
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GouHT  or  Appbal. 


JoHN.«Tom  V,  Milling. 


Poust  or  At 


From  Q.  B.  DW. 


Jan.  13. 


JoHNSTomE  i>.  MiLLnre.  (a.) 

CwtfracA-^LiiMr  and  le$»ee^  Covenant  in  a  lean — 
Declaration  of  inability  to  carry  out  covenant  he/ore 
tithe  of  performance-^  Antidpaiory  breach  of  covenant 
— Bight  of  immediate  action. 

The  lessor  demised  certain  property  for  twenty^one 
years,  with  power  to  the  Uisee  to  determine  the  tenancy  at 
the  end  of  the  firtt  four,  seven,  or  fourteen  years  of  the 
term  on  giving  notice  to  that  effect.  The  lease  contained 
a  covenant  by  the  lessor  that  after  the  expiration  of  the 
first  four  years  of  the  term  he  would,  on  receipt  of  six 
months*  notice  requiring  him  to  do  so,  rebuild  the  pre- 
mises. During  the  first  four  years  of  the  term  the  lessor 
constancy  told  the  lessee  that  he  was  and  would  he  unable 
to  find  the  money  to  rebuild  when  the  time  for  rebuilding 
came,  atid  that  he  had  tried  to  get  the  money,  btU  failed. 
In  oonseguence  thereof  the  lessee,  when  the  regular  time 
came,  gave  the  lessor  notice  to  determine  the  tetianey 
at  the  end  of  the  first  four  years.  No  notice  requiring 
the  UsBor  to  rebuild  was  given.  In  an  action  by  the 
lessee,  for  damages  for  an  anticipatory  breach  by  the  lessor 
of  the  covenant  to  rebuild,  on  the  ground  that  the  dedara- 
tions  of  the  lessors  inability  amounted  to  a  repudiation 
of  the  covenant  by  him,  which  entitled  the  lessee  to  treat 
the  covenant  as  rescinded,  and  to  tue  at  once  as  for  a 
breMh  of  it  within  the  rule  laid  down  in  Hoobster  v. 
De  la  Tour,  1  W.  B.  469,  2  E.  df  B.  678, 

Held,  that,  under  the  circumstances,  there  had  been  no 
such  anticipatory  repudiation  of  the  covenant  by  the 
lessor  as  entitled  the  lessee  to  treat  the  contract  as 
rescinded  and  to  sue  at  once;  nor  were  the  lessor* s 
declarations  of  such  a  character  as  to  entitle  the  lessee  to 
assume  that  he- intended  to  r^udiate;  and  that,  even 
assuming  tTMt  there  wets  such  a  repudiation  by  the  lessor, 
the  lessee  did  not  elect  to  adopt  the  repudiation  and  treat 
the  covenant  as  rescinded,  out  remained  on  cts  tefiant, 
and  gave  the  notice  to  determine  the  tenancy  as  required 
by  tJie  leaee, 

Quere,  whether  the  doctrine  of  anticipatory  repudia^ 
tion  of  a  contract  applies  to  a  covenant  in  a  lease  con^ 
taining  several  covenants,  or  to  any  contract  where  one 
party  cannot,  in  consequence  of  a  refusal  on  the  part  of 
the  other  party  to  perform  a  particular  covenant  in  the 
contract^  put  an  end  to  the  entire  contract. 

B>  a  lease  dated  the  2l0t  of  June,  1880,  the  plaintiil 
demiaed  oertain  buildings  to  the  defendant  for  the  term 
of  twenty-one  yean  from  the  12th  of  May,  1880,  the 
plaintiif' B  mortgagees,  who  held  a  mortgage  over  the 
premises.  Joining  in  the  lease.  The  plaintiff  cofenanted 
therein  ''that,  after  the  expiration  of  the  first  four 
years  of  the  said  term,  he,  the  lessor,  his  heirs,  execu- 
tors, administrators,  or  assigns,  would,  on  receipt  from 
the  lessee,  his  executors,  administrators,  or  assigns,  of 
six  calendar  months'  notice  in  writing  requiring  him 
or  fhem'  so  to  do,  forthwith  proceed  with  the  rebuilding 
and  completion  of  the  said  houses,"  which  formed  part 
of  the  demised  premises.  The  defendant  had  the  power 
of  determining  the  tenancy  at  the  end  of  the  first  four, 
seTen,  or  fourteen  years  of  the  term  by  gi?ing  six 
months*  pserious  notice. 

In  an  action  by  the  plaintiff,  the  defendant  oounter- 
olAimed  for  damages  for  breach  of  the  covenant  to 
rebuild.  The  plaintiff  replied  that  no  notice  to  rebuild 
had  been  given,  and  that  the  lease  had  been  surrendered 
and  determined  hj  the  defendant  at  the  end  of  the 
first  tour  years  of  the  term.  The  defendant  rejoined 
that  he  waa  teleaaed  tnm  any  oUlgation  to  give  the 
notice  by  the  preYioos  declaration  of  the  plaintiff  that 

(a.)  Biported  by  W.  F.  Bahky,  Esq.,  Berrister-at-Law. 


he  could  not  and  would  not  comply  with  such  n 
with  the  terms  of  the  coTonanty  and  that,  la 
quenoe  thereof,  the  defendant  aarrondered  and 
mined  the  lease. 

The  action  was  remitted  for  trial  to  the  Msi; 
Ck>unty  Court,  and  the  eTideuce  ahowed  thst  the 
tiff  constanUy  told  the  defendant,  during  the  fls 
years  of  the  term,  that  he  waa  unable  to  get  the 
to  rebuild ;  that  he  had  applied  for  it  and  fafla 
that  a  loan  society,  to  whom  the  premises  weia 
gaged,  might  advance  it.  The  defendant,  in  coiid 
thereof,  when  the  proper  time  came,  gave  six  il 
notice  to  determine  the  tenancy  at  ^e  end  of  f 
four  years,  but  remained  on  in  occupation  tej 
months  on  the  chance  of  the  plaintiiTs 
money,  paying  rent  to  the  mortgagees, 
plaintiff  told  him  he  was  utterly  unable  ts  I 
money. 

The  county  court  judge  found  (1)  that  tksi 
had  been  unable  to  find  the  money  to 
premises ;  (2)  that  the  plaintiff,  both  before  mil 
the  suriender  of  the  lease,  told  the  defendsat  iN 
was  unable,  and  would  be  unable,  to  find  the  flioo^ 
rebuilding  the  premises;  (3)  that  the  defendia 
consequence  of  the  plaintiff  stating  that  be  m| 
would  be,  unable  to  find  the  money  for  reb<iiUi|| 
premises,  surrendered  the  leaae;  and  (4)  thatf 
fendant  suffered  damage  by  such  aorrender. 

The  oounty  court   judge    gave   judgment 
plaintiff  on  the  counter-claim.     On  appeal,  th«( 
Bench  Division  (Huddleeton,  B.,   and  Gave,  J.)i 
this  decision  and  gave  judgment  for  the  defei ' 
the  ground  that  there  had  been  a  repndiatioaj 
covenant  by  the  plaintiff^  which   entitied  the  ' 
to  treat  the  covenant  as  rescinded  and  bring  I 
at  once,  as  upon  an  actual  breach  of  it,  and  lefai 
question  of  damages  to  the  county  court. 

The  plaintiff  appealed. 

J.  A.  Foote  {Henn  OoUine,  Q.G.,  with  hia)il 
plaintiff.— The  defendant  determined  the  let 
end  of  the  first  four  years,  before  the  time  fori 
ance  of  the  covenant  arrived.  The  defendant* 
must  rest  his  claim  upon  an  antioipatoi^,' 
covenant  within  the  doctrine  laid  down  in  < 
la  Tour,  1  W.  R.  469, 2  E.  &  a  678,  and  Frdi^^ 
20  W.  R.  471,  L.  R.  7  Ex.  111.  But  the  stateawWj 
plaintiff  that  he  would  be  unable  to  curj  < 
covenant  were  not  a  repudiation  of  his  oblig^^^ 
the  covenant  so  as  to  entitle  the  defendsnt  to  W 
covenant  as  rescinded  and  to  bring  his  Mtionis  i 
before  the  time  for  performance  had  srriTed. 
oounty  court  judge  has  refused  to  find  thisss^s 
Again,  the  defendant  was  not  entitied,  <iom 
statements,  to  assume  that  the  plaintiff  ^^  jf^^  ■ 
the  covenant.  But,  even  assuming  a  ^^P^^ff?! 
the  plaintiff,  the  defendant  did  not  elect  to  twwj 
contract  as  repudiated ;  he  remained  on  ss  vm 
and  gave  regular  notice  to  determine  we  g 
But,  further,  this  is  a  lease  oontwning  g 
covenants,  and  upon  breach  of  one  the  d««»**J:|! 
not  rescind  the  lease :  Surplice  v.  ^arnwwf^A,  7  «'^J 
676.  A  fortiori,  upon  an  anticipatory  br^  *^ 
covenant,  he  could  not  rescind  the  lease.  ^^^'^^^ 
that  he  could  not  rescind  one  <^^^^,  ^S 
rescinding  the  entire  lease.  The  doctrine  ol  ii»r; 
V.  De  la  Tour,  as  to  anticipatory  repodi*f!®"  ^  ^  ^ 
tract  and  consequent  rescission,  only  W**^  v^^  ^ 
where  the  entire  contract  can  be  put  an  ena  wi 

lif 


therefore  does  not  apply  to  a  lease. 


He  also  cited  Danube  and  Bhck  Sea  ^/^^%^^ 
Xenos,  10  W.  B.  320, 18  0.  B.  N.  B.  M^i  ^"  J^ 
See$emer  SteU  Oo„  26  W.  R.  187,  4  Oh- J?.  W* 

'^ooks  LittU,  for  the  4afendant.-Thi  •to*^'"*' 
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OocBV  or  Apfkal. 


JoimSTOlfB  V.  MlLLTNO. 


CovBT  OF  Appeal. 


I  pluAlifl  were  a  soffloieiit  repndlaiion  of  hU  obliga- 
ler  tte  Qorenaiity  and  the  dtffendaat  elected  to 
;  VL  M  nadaded  by  gifiog  notioe  to  determine  the 
^  in  eoHcqnence  thereof.  Tho  defendant  oonld 
tinov  wp  tiie  leaM.at  onoe.  As  to  the  qneBtlon 
rtte  doetrine  of  Boeh§ier  y.Dela  Tour  appliee 
I  IB  a  lease«  there  ii  no  reaeon  wh  j  it  should 
Attst  case,  and  the  oases  that  followed  it,  the 
•  wad  language  applicable  to  the  facts  before  them, 
ft^f  vara  dealing  with  contracts  to  do  one 
thing  only.  Therefore,  it  does  not  follow 
» iodrine  does  not  apply  to  a  case  where  there  is 
^  with  several  oovenants  in  it,  such  as  a  lease, 
laaantieipatorj  breach  of  one  of  those  ooTenants. 
at  could  not  rescind  the  lease  at  once,  but 
tiiat  which  was  nearest  to  it — ^namely,  he 
the  lease  as  soon  as  he  oonld ;  and  the 
of  ffoekiter  ▼.  De  la  Tour  should,  therefore, 
the  defendant  haring  determined  the  lease  in 
>  of  the  plaintiif  s  statements. 
)  cited  Cori  ▼•  Ambergate  Junction  Bailway  Co,, 
B.  14U ;  Roptr  ▼.  John»on,  91  W.  B.  384,  L.  R. 
P.  167. 

^MiCe  lepUed. 

BiHXB,  H.B. — ^This  qaestion  arises  npon  a 
vdaim  by  a  tenant  against  his  landlord  for  what 
to  be  equivalent  to  a  breach  of  covenant.  The 
paa  that,  after  the  expiration  of  the  first  fonr 
«K  the  term,  the  landlord  would,  on  notioe,  rebuild 
et  thepiemises.  On  the  trial  in  the  county  court,  it 
~  that  the  period  of  four  years  had  elapeed  ;  but  it 
~  that  an  action  could  not  be  brought  for  an 
of  the  covenant  to  rebuild  after  the 
oi  the  flrst  four  years,  as  the  tenant  had 
to  be  tenant  at  that  time,  he  having  ezerdsed  the 
ha  had  of  determining  the  lease  at  the  end  of  the 
The  defendant  acoordingly  shaped  his 
He  said  that,  before  the  end  of  the 
the  landlord  had  committed  an  anticipatory 
ef  eoataet  in  that  he  had  constantly  declared 
he  had  not  then^  and  would  not  when  the  time  for 
be  able  to  find,  the  money  to  rebuild. 
that  that  was  a  declaration  by  the 
that  when  the  time  arrived  ha  could  not 
that  he  intended  that  to  be  a  repudiation  of 
or  to  expressed  himself  that  he  led  the 
to  believe  that  he  meant  to  repudiate  it,  and  that 
was  thus  an  anticipatory  breach  of  the  covenant 
entitled  the  tenant  to  sue  at  once  for  damages, 
that  the  giving  the  notioe  to  determine  the  lease  was 
etc  minimize  the  damages.  The  evidence  showed 
;  the  landlord  constantly  told  the  tenant  during  the 
four  yean  of  the  term  that  he  was  then  unable, 
wenld  be  unable  when  the  time  came,  to  rebuild 
piiBises,  but  that  the  tenant  did  not  attempt  to 
up  the  lease  at  onoe,  but  remained  on  till  the  last 
of  the  first  four  years,  and  then  gave  notice 
the  lease  in  the  ordinary  way*  The 
ooort  Judge  held  that  the  tenaiit  could  not 
hhi  dalm ;  but  the  Queen's  Bench  Division 
Itf  ttaft  there  had  been  an  anticipatovy  breach,  which 
«flM  the  tenant  to  sneceed. 
lav  the  tenant  cannot  maintain  this  daim  as  for  a 
of  the  covenant,  as  he  gave  no  notice  to  the 
to  rebuild,  and  ae  the  tenancy  was  determined 
tise  for  rebuilding  had  arrived*  He  must, 
Wbg  his  case  under  some  other  doctrine, 
moth  Ait  doetriaef  AwMsrv.  Ik  la  Tour  and 
fibH|Baat  Msse  have  been  dtcd  to  ns,  and  the  doctrine 
hridlnm  hi  then  aii^  be  stated  thus:  that  where  there 
hMlMsnnntlalpfttmry  bnaeh  of  contiaot,  the  total 
nfifhlioa  ef  tiie  eontwwt  before  the  time  for  perform- 
$amhm  co«e  does  not  of  itself  confer  a  right  of  action, 


but  the  other  party  may  adopt  it  and  treat  the  contract 
as  resdnded.  That  is,  when  one  party  refuses  by 
anticipation  to  carry  out  the  contract,  he  thereby 
declares  that  he  resdnds  the  contract  as  far  as  lies  in  his 
power.  He  cannot  rescind  it  by  hitnself ;  but,  by  doing 
that  wrengfuUy,  he  entitles  the  other  party  to  agree  to 
its  rescission,  subject  to  his  briogiog  an  action  for  the 
wrongful  resdsdon.  The  other  party  may  elect  to  treat 
the  contract  as  at  an  end.  He  cannot,  at  the  same  time, 
ast  on  the  contract  as  in  force  for  other  purposes, 
and  also  bring  an  action  on  it  as  having  been  wrongfully 
rescinded.  But  he  may  elect  not  to  adopt  the  repudia- 
tion, and  to  wdt  till  the  time  for  performance  arrives, 
and  then  to  sue  for  an  actud  breach.  That  is  the 
doctrine.  We  are  asked  to  lay  down  some  new  doctrine. 
We  cannot  do  so;  we  must  oonsider  whether  or  not 
the  present  case  is  brought  within  that  doctifne.  Did 
the  landlord  mean  to  repudiate  the  contract  P  Did 
he  mean  to  say  that  he  had  made  up  his  mind  not  to 
carry  it  out  P  The  county  court  Judge  declined  to  draw 
that  inference,  and  I  think  he  was  right.  Did  tha  land- 
lord so  express  himself  as  to  entitle  the  tenant  to  draw 
that  inference,  and  to  think  that  he  meant  to  repudiate 
the  contract  P  If  we  cannot  draw  the  inference,  why 
should  the  tenant  be  entitled  to  P  One  point  fdls  with 
the  other.  The  tenant  accordingly  fails  in  the  fint 
stepi  and  his  case  is  gone. 

But,  assuming  a  repudiation  by  the  landlord,  did  the 
tenant  elect  to  treat  the  contract  as  repudiated  P  Two 
questions  are  involved  in  that — Gould  he  treat  it  as  re- 
pudiated, so  as  to  entitle  him  to  bring  an  action  at  onceP 
and,  Did  he  treat  it  as  repudiated  P  The  contract  wai 
the  whde  lease.  The  covenant  did  not  go  to  the  whole 
consideration,  and  was  such  that,  upon  an  actual  breach 
of  it,  the  tenant  could  not  have  thrown  up  the  lease. 
Gould  he,  upon  an  anticipatory  breach,  throw  it  upP 
Dnder  the  drcumstances  it  is  unnecessary  to  dedde  it, 
but  I  do  not  hedtate  to  say  that  he  could  not.  And  ho 
could  not,  I  think,  deot  to  resdnd  part  of  the  lease 
without  resdnding  the  whole.  But,  suppodng  he  could 
have  resdnded,  he  did  not  do  so.  He  made  no  statement 
to  that  effect ;  he  continued  on  as  tenant,  and  gave  the 
prescribed  six  months'  notioe  to  determine  the  tenancy* 
Upon  all  points  the  defendant's  case  faiUk  Therefore^ 
the  Judgment  of  the  Dividend  Gonrt  must  be  reversed, 
and  the  Judgment  of  the  oounty  court  Judge  restored* 

OonoK,  L.  J.— The  covenant  in  thhi  lease  was  that  the 
landlord  would,  on  reodpt  of  notioe  from  the  tenant 
requiring  him  to  do  so,  rebuild  the  premises  after  the 
expiration  of  the  first  four  years  of  the  term.  The  tenant, 
under  the  terms,  of  the  lease,  put  an  end  to  the  lease  at  the 
end  of  the  fint  four  years.  Under  these  dronmstanoee 
an  action  for  actud  breach  of  the  covenant  to  rebuild 
after  the  expintioB  of  the  fint  four  yean  would  have 
/died,  ae  the  lease  had  been  determined  at  the  end  of 
the  first  four  yean.  But  it  is  alleged  that  the  eiream* 
stances  of  this  ease  entitle  the  tenant  to  maintdn  the 
action-^namdy,  that  the  landlord  constantly  told  the 
tenant  that  he  was  unable,  and  would  be  unable,  to  re- 
build when  the  time  for  rebuilding  came.  The  Queen'e 
Bench  Division  hdd  that  to  be  a  renunciation  of  the 
contract  within  the  rule  Idd  down  by  the  oases.  That 
rule  is  that,  if  a  party  states  bdorehand  that  he  will 
not  cany  out  the  contraet,  that  amounts  to  a  reuundo- 
tion  of  the  contract  by  him  which  entitles  the  other 
party  to  deet  to  accept  that  renunciation,  and  to  bring  ' 
his  action  at  once  for  breaeh  of  contract.  If  he  so  deets, 
the  contract  is  whdly  at  an  end.  In  Froit  v.  Knighi, 
Oockbum,  a  J.»  stated  the  law  thus  i^"  The  promise^ 
if  he  pleases,  may  treat  the  notice  of  intention  as  in- 
operative,  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hdd  the  other  parly  respondble  fot 
all  the  eonseqoenees  of  non^performance;  but  in  that 
cose  he  keeps  the  oontraet  alive  lor  tiie  benefit  of  the 
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Court  or  Appeal. 


Johnstons  v.  Mn.LiNe.^BH<Mi>M  v,  Dawion. 


OOUBT  OP  AlPUb 


otlier  party  m  well  ae  bis  own ;  he  reaains  aabject  to 
all  bis  own  obligations  and  Uabilitiea  under  it,  and 
enables  tbe  otber  party  not  only  to  eomplete  tke  con- 
tract, if  to  adTieed,  notwithstanding  bia  preyious  re- 
pudiation of  it,  but  aleo  to  take  adTantageof  any  super^ 
▼ening  circumstance  which  would  justify  him  in  declin- 
ing to  complete  it.  On  the  otber  band,  the  promisee  may, 
if  he  thicks  proper,  treat  tbe  repudiation  of  the  other 
party  as  a  wrongful  putting  an  end  to  tbe  contract,  and 
may  at  once  bring  his  action  as  on  a  breach  of  it ;  and 
in  such  action  he  will  be  entitled  to  such  damages  as 
would  baTO  arisen  from  tbe  non-performance  of  tbe 
contract  at  the  appointed  time,  subject,  boweTcr,  to 
abatement  in  respect  of  any  circumstances  which  have 
afiotded  him  tbe  means  of  mitigating  his  loss."  That 
passage  was  quoted  with  api^o? al  hj  Keating,  J.,  in 
Moper  ▼•  Johnson,  The  law  there  laid  down  is  that 
WlMre  one  party  to  a  contract  has  done  an  act  which  the 
other  party  may  treat  as  a  renunoia;tion  of  the  contract, 
and  the  otber  party  electa  ta  treat  it  aa  aach,  that  other 
party  may  at  once  bring  bis  action  as  on  albreaob.  Tbe 
Biviaional  Court  were,  I  think,  in  error  In  holding  that 
the  facts  here  brought  this  ease  within  that  rule,  and 
that  there  was  a  renunciation  of  tbe  contract  by  the 
Iftmdlord.  But,  assumiog  such  a  nenonciation,  I  can 
find  no  case  showing  that  that  rule  or  doctrine  applies 
to  the  renunciation  of  one  particular  contract  oat  of 
many  contained  in  a  contract  like  this.  I  can  hardly 
think  the  doctrine  applies  to  a  lease.  I  do  not  think  it 
api^ies  to  a  case  where  tbe  tenant  cannot^  in  eonse- 
0ience  of  a  refusal  on  the  part  of  tbe  landlord 
to  perform  a  particular  cotenant  in  the  contract, 
pmi  an  end  to  tbe  whole  contmct.  It  is  un- 
mtfcessary  to  decide  it.  There  waa  bete  no  repudiation 
of  the  covenfmt  by  the  landlord*  He  only  ezpreased  a 
f  tar  that;he  would  be  unaUe  to  g«t  the  money ;  he  tried 
tQ  get  it»  and  poesibly  by  some  accidcni  he  might  have 
got  if.  We  cannot  hold  that  this  waa  a  repodiation  of 
tbecCntractb  Tbe  defendant  did  not  io  understand  it. 
He  did  not  treat  the  plaintiff  aa  repudiating  the  oon- 
ttfMt^  for  be  continued  on  as  tenant  on  the  chance  of 
tbe  plaintiff  being  unable  to  find  the  money.  He  con- 
sidered this  tbe  best  coarse  to  adopt.  The  appeal  moat, 
tbeiefore,  be  allowed,  and  judgment  taoat  be  entered 
fqf  Iha  plaintiff  on  tbe  counter^claiin. 

BowBN,  L.J. — Tbe  tenant's  case  waa  that,  before  the 
time  for  the  performance  of  the  covenant  came,  the 
Uoidloid  repudiated  his  obUgationa  undeit  the  ootenant, 
aiiA  thait  be,  the  tenant,  was  thereupon  entitied  to  an 
immediate  cause  of  action.  We  must»  therefore,  oen* 
8ld«r  tbe  principle  that^  under  certain  ciroanntances^  a 
declaration  of  bitention  by  one  party  to  abandon  tiie 
CDtltsAct  may  confer  on  the  other  putj  an  immediate 
right  of  action.  Such  a  declaration  only  glveaa  right  of 
election  to  the  promisee^  either  to  treat  the  declaration 
aar*  hfuiw^  /tdmen  and  to  hold  fast  by  the  centtaot 
and  await  the  time  of  perfotmanoe,  or  to  tceat  the 
de^alMlon  as  an  assertion  thaA  the  promisor  will  n» 
longer  be  bound  by  the  contMat^  The  promisee  can 
only  make  tbe  repudiation  wrongful  at  his  election.  If 
ha  elaits  to  adopt  the  repndiatiaD,.  the  rights  of  the 
piftiQa  at  the  moment  of  repndiatfon  are  to  be  detsr* 
n#MMH  *nd  tbe  conteact  Is  to  be  at  an  end,  eamept  fct 
thepwrpcse  oi  the  premlaee  bringing  an  action  on  it  to 
lepotnr  damagea  as  for  a  breach.  Hb  eaanat  keep  the 
cdHtaet  open  and  at  the  sadM  time  tmat  the  xeadsslon 
a^  iMde.  In  ffoo/idet  j.  De  Im  Tow\  Lord  Cta|>beU 
s^ld;  ''It  is  surely  aiuch  meee  latlenali  and  meae  ror 
th*  benefit  of  both  partiea»  tiiat»  after  the  renaackaion 
o£  the  agreement  by  tha  defendaift»  the  plaintiff  ahoiid 
ba<  at  libeitf  to  consider  htetseU  abaeUad  from  any 
fuMre  j^otmance  of  it»  mtaining  bia  right  ta  ana  fat 
any  damage  he  baa  safftted  fvcm  -tba  basaab  af  it^" 
(Xhitt  beiii  thedDftfinawdofaitappl^  to 


a  lease  P  Surplice  t.  FarHawortk 
breach  of  a  covenant  in  a  lease,,  the  leaae  could  nstbi 
thrown  up,  ualem  there  waa  a  condition  to  that  iflbih. 
No  case  can  be  dted  to  show  that  tbe  doctrine  appfisiti 
such  a  case,  or  to  any  case  where  the  promisee  ke^  Ha 
contract  open  after  repudiation  by  the  ptoasisor,  a^ 
also  wishes  to  sue  as  lor  a  wrongful  rescisBidn  if  |^ 
I  cannot  think,  but  I  do  not  actually  decide  11^  thst  ta 
doctrine  appliea  to  such  a  case.  Bnt^  apart  Irmi  Aibi 
the  court  below  came  to  a  wrong  ooncluaioB  upmr^ 
facts,  amuming  the  doctrine  to  apply.  The 
cannot  adopt  the  repudiation  unless  the 
shown  his  intention  to  repudiate,  or  hia 
conduct  was  sach  aa  to  entitle  the  promisee 
that  be  intended  to  repudiate.  The  oonnty  i 
baa  found  that  the  promiaor  did  not  intend  to  ] 
and  I  think  he  was  right.  I  do  not  think  that  I 
promisee  waa  entitied  to  suppose  that  the  prominri 
tended  to  repudiate.  Again,  there  was  not  a  ] 
efidence  to  show  that  the  promisee  elected  to  I 
contract  aa  repudiated  by  the  promiaor.  The  i 
must,  therefore,  be  allowed. 

Appeal  allowed* 

Solicitors  for  tbe  plaintiff,  Prior,  Church,  dl  A< 

Solicitors  for  tbe  defendant^  Darley  ^  C\ 
for  R.  Milling,  Leeds. 


From  Q.  B.  Div. 


JsB.SSp 


Ehodes  v.  Dawsoit. 
Brai  &  Co.,  Claimants,  (a.) 

Inierpteader  i$iue — Security  for  eosta^lnaolfeMg^ 
Receiving  order—Ruka  of  Supreme  Courts  1883,  a* 
57,  r.  15. 

The  eourt  kae  no  greater  power,  aaier  ord,  57»r.]( 
to  order  a  plaintiff  in  an  interpleader  tuns  te0 
eeeuritjffor  costs  than  it  has  in  the  case  of  an  ordi0§ 
action. 

The  i^aimants,  who  were  made  plaintiffs  in  an  10*' 
pleader  ieeue,  had  a  receiwing  order  made  againdii^ 
under  tke  Bankruphy  Act,  1883,  and  a  special  siM' 
of  their  estate  had  Uen  appointed,  hui  no  adjudksM- 
of  bankrupteg  had  been  made. 

Held,  that  the  daimante  could  not  U  ordtreiUf^ 
security /er  easts  in  the  interpleader  issus.  . 

Malcolm  v.  Hodgkinson,  21  W.  R.  360»  £.  &  * 
Q.  B,  2i^9^oonsidered. 

Mrs.  Baaracn,  the  defendant  in  tbe  action,  efliplofi* 
Rnsli  ft  Cow,  tbe  claimants,  to  ezeoote  certain  wa*  "^ 
her,  and  Bash  &  Cb.  employed  Rhodes  to  enenta  ut 
work.  Back  ft  Co.  sent  in  their  aaooant  ^J^ 
work  to  Mn.  Dawson.  A  teceiring  order  wm  ^"^ 
against  Bash  ft  Cov,  and  a  epedal  manager  •f,<"y 
estate  waa  aippoiiited,  but  no  adjndioatioa  ^  bmr 
ruptey  was  made.  Bhodes  thersupoii  breaghl  en  <*^ 
against  lUbrs^  IHwson  to  recover  fer  the  work  ^^^^JJr 
she  took  out  an  interpleader  sumasoas  tad  #rif  ** 
amount  into  court.    The  master  dlrectsd  aa  ime  <•  ** 


tried,  in  which  Bash  ft  Co.,  or  tbefr  hrafta^ 


\i\ 


iadjudiaatisa  ware  afletwarda  made^  should  b»  F^*^*^ 
and  Bfaodea  aboald  be  defendant.  Hnddkstta,  RJ! 
chamber^  varied  tbe  atder  by  diraeltngtleafl*l<*^ 
to  ba  tbaplaintiff  inthaisatte instead  of  iMihft  0^^^ 
trwstee.  The  BMaional  Court  {UmXMW  «^^S 
JJ.)  isstatad  the  oidar  of  the  maatar,  bal  oMMf^ 

ift  Ob^  to  give  aaaamy  lor  ooala.    MMi.  ft  <^/ 
{a,)  BcfoiteilirWwF. 
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flnnwViM' 


Jtawm  *•  i>*«(»H. 


flovw  w  Air'Mf" 


fiig)|i90|M|»  po«»r  to  Mdtt  »M|«lty  ill  an  i|it«r- 

«)liitataijaioMiii4r7ft0k|qa.    ]^  tU»  pMe 
niPknknflej  ;  n  WMlfiig  ofOar  wu  pade, 

|«pl  4M  Um  Mitor  pf  hit  piop«r«7,  and  4^010 
jMMT  or  pro^Ua  )»aiUnni|ik7  !•  not  tidAokut 
MlftmMi^marityfof  ooata.  The  oomct  bOow, 
MfeH^  M  BO  power  to  oid«r  leoofitj. 

ibdied  OnmS  t.  Taylor,  cm<9,  p.  S4.  81  Oh.  D.  34 ; 
hnPmthgr,  15  a  B.  D.  19<^  33  W.  B.  Dig.  20. 

/.£.  YMbn»  for  Bbod«t.^li|terplo«ler  piooeeJHiife 
4W  OB  t  dftfeiMt  footing  ffoei  ordinar/  aotioaa,  aad 
4i  ioarl  hitaii  akoolata  diaovetiaii  under  oid.  67,  r. 
H  ftQ  ««te  Me^rity  to?  ooeta  in  a  proper  eaae.  That 
nb  aays  that  •*  the  eourt  or  a  judge  aiaj,  in  or  lor  the 
pvpoaes  of  any  interpleader  prooeedingt,  make  aU  enob 
wteai  to  Qoeto  and  all  other  iMittere  at  naj  be  juat 
«4iMiaBohle.*  Turther,  oTepi  if  the  rales  in  ordinary 
aitfoai  lo  iffly,  the  oonrt  can  of der  Baih  ft  Go.  to  give 
yyttjl  for  eoeta,  aa  a  raoai^ng  order  has  been  made 
^PM  thva^  and  any  moneya  th^  reooter  thejr  woald 
n«i«  for  their  oreditora:  Mokofm,  t.  Ho^Umm,  SI 
V.  S.3I0,  L.  B.  8  Q.  B.  809.  That  oaoe  waa  followed 
^hn  (Ma  Para  Miikima  Co.,  30  V.  K.  117, 19 

Vhii/'f  la  roplsr."— iBMooZm  ▼•  A>d^lliMaii  wai  eg^> 
^UMia  Am  Oorla  Ara  Mining  Oo.,  and  in  CowelZ 
f .  feylor,  ai  tefeivfeDg  ta  the  oaae  of  a  pereon  who,  not 
ha^  the  light  to  ene  hioMolf,  aHowa  hia  naoM  to  be 
«iilir «ho  hmia  off  anothw.  Hero  Bash  k  Go.  boTo 
^hoti|^ ti«»  tbauaaHea  and  are  eaing  for  tbeaMelvea. 

»«bo  Aiirn  f  mmkmm^  S7  W.  B.  898, 10  Ob.  D. 
m\  Mmmk  ?.  Aynmihi,  91  W.  a  719,  4  0.  P.  D. 
M;  TmUmu  i».  Lanil  ttnd  .^^CaailM  (WporoliM,  U 
aBlX»ll33W.B.I>ig.59. 

Cnr.  <Mhr«  nril. 

tau  SS^-nlaxnuTA  LJ«,  road  the  loUoiring  wriltep 
M(BiBt:^Tbia  ia  an  appeal  from  an  order  of 
tk  DivUoaal  Conn  raqolring  the  plaintifCi  in  an 
btepMar  teaa  to  give  oeonritj  for  ooolo.  A  olaim 
iM  nada  afgrin^t  Xra.  Pawoon  bj  both  Bbodea  and 
«Hh  4  Go.  tai  reapeet  of  aertaia  work  done  lor  her,  and 
lh0  JUdplaadad.  and  an  interpleader  iMue  was  directed, 
itftiitiaa  a  leaeiving  order  had  been  made  againet 
tok  k  Oa»,  and  a  opealal  manager  of  their  eatate 
q^pcisM,  bat  nothing  farther  had  been  done  in  bank- 
iVfMy.  Whan  the  oaoe  came  before  the  JudM  at 
4hMibcii  hf,  hf  ooma  OTersight,  oidared  the  oAeial 
mth9  to  he  made  plaintiff  in  theiaane  instead  of  Bush 
a  On.  or  their  trustee.  The  Dirisional  Court  oonreoted 
^SlowrriMit,  and  reslorad  the  order  of  the  master,  bot 
"■Ml  fish  4  Go.  to  giTO  security  for  oosta.    The 

SiBlor  us  to  daeida  ia,  Was  the  IMfisional  Court 
bvlariagaaourity  to  be  given  f  Since  that  order 
Vmfc  the  receiTing  order  has  been  disdiargedt  and 
Mike  spplioatton  for  security  were  originaUy  made 
'fVwivoiild  be  no  ground  for  granting  it*  But  we 
y»f«addar  wbathar  the  Birisianal  Co^rt  were  right 
*9Ai|saouritj  upon  the  facte  then  in  exiatonee, 
^^  tot  ooDOider  what  ia  the  true  oonstruotion 
^rnq^r.  15.  That  rnla  U  a  repetition  in  teims 
f^^part  of  section  loll  ft  2  Will.  4,  0.58.  It 
*  b  mii^  m  old  ^e,  and  baa  been  eonsiderad  in 
''lffi!»m;  and  on  looking  at  tho authorities  w^  seo 
m  ftt  MM  pi4nafplaa  hava  been  iwlkd  to  inter- 


pleader pioceediiigs  ^»  to  ordinary  casi^s,  Tho  ^9tm  thl|t 
^ow  Ibia  are  fenamh  v.  Be§54f,  1  0.  p.  3i9«  wher«  l^be 
pkdntlff,  a  foreigner  ceaident  abroad,  waa  ^rdeied  tpjglfo 
aae^rity  on  the  applicaUon  of  tl^  perion  who  waa  made 
defendant  in  the  IntorpIe^Uler  issue;  WifUffm4  v. 
Orokling,  3  0.  B.  957.  where  the  defe«d»at  In  an  iillfOg- 
pleadsf  Isfue,  who  resided  out  of  tha  JarUdiotiom  m$fl 
ordered  to  gl«e  seouri^,  he  being  the  real  pMuUlt  j  wji 
the  ditoratioaiAry  worda  at  the  end  of  seoiiqai  1  aiQO 
alludad  to  W  Wilda»  C.J«,  who  says:  *«J  thi^k  tlie 
plabitiils  in  tkt  iaioe  sboiild  hoTe  all  suoh  rapn«d W  Iqr 
cools  aa  ordinarily  belong  to  litigants.**  l^  Qi^t^t 
words,  the  prinaiple  is  the  same  aa  in  the  case  pf  prdi;iaiP7 
litigants.  The  same  prindple  guided  tha  awairl  ffi 
Befmwk  V.  4ynafd^  and  in  Tomlinfm  v.  La^d  gH^ 
jPtnoaee  CorppraiUm.  I  am,  theretore^  af  opJipiPli  tbl|t 
ord.  57,  r.  15,  must  be  construed  in  tha  oama  way  ^s 
the  stototo  from  which  it  was  taken  has  bean  conatnv^ 
hitherto,  and  that.  In  considering  whether  partiea  V> 
intorpleadet  paoceedinga  ought  to  be  required  to  give 
security  for  ooalB»  the  rules  applicablo  to  ordinary  Ai|- 
gants  oqght  to  be  obserTod.  At  the  oaina  ti«i^  i)i 
applying  those  rales  the  question  whetber  a  party  t9  a^ 
interpleader  issue  is  to  be  treated  as  a  plaiDUff  or  as  a 
defendant  must  be  decided  by  the  real  merits  of  the  oa^, 
and  not  by  the  mare  form  of  the  issue  itself.  It  m«[  ^ 
that  in  some  oasee  each  party  is  as  maoh  a  iddintii  as 
the  other.    The  present  case  is  not  a  sherifTs  inter- 

Ceador»  and  Bush  ft  Co.  ere,  both  in  form  and  substanaa, 
the  position  of  pUintiiEs  claiming  the  money  in  quay* 
tion  from  Bhodes ;  at  all  erents,  Bush  ft  Go.  are  nat 
more  in  the  position  of  defendants  than  Bhodes ;  and  if » 
in  an  ordinary  action  ia  which  Boah  ft  Go.  were  plalntifs 
and  Bhodes  was  defendant,  Bhodes  would  be  entitled  to 
security  for  costs,  the  order  appealed  from  would  be 
right;  otherwise  not  The  qaestion,  therefore^  is 
narrowed  to  this :  It  an  action  is  brought  by  a  peraon 
against  whom  a  receiring  order  haa  been  made  under  t^e 
Bankruptay  Act,  1883,  but  who  is  not  adjadioatcd 
bankrupt,  can  be  be  properly  ordered  to  giro  soQurify  tqt 

COftsP 

The  law  on  thia  subject  is  well  summed  up  in  the  laat 
ediUon  of  Chitty's  Aichbold,  14th  ed.,  p.  398,  thus  :— 
*'  The  plaintifl  will  not  be  compelled  to  give  aeourt^ 
for  costs  merely  because  he  is  a  pauper  or  bankrupt  or 
insolTent,  aud  this  e?en  in  a  qui  iam  action.  And  this 
rule  applies  where  the  plalntiiE  is  trustoe  of  a  bankrupt 
and  is  suing  for  the  benefit  of  the  estoto,  or  where  the 
plaintiff  ia  aulng  aa  ecaeontor  for  the  benaftt  of  the 
testator's  ealato.*  Tha  general  rule,  then,  beings thata 
plaintiff  will  not  be  ordered  to  i^re  security  iat  seats, 
and  there  being  certain  well-known  axoaptioaa  to  that 
rule,  is  this  case  brought  within  those  exceptions  f 

The  law  relating  to  receiving  orders  is  contained  in 
sections  50I  aif.  of  tha  Bankraptoy  Act,  1883«  and  Iwm 
them  it  appears  that  a  reoeiTing  order  is  not  equivalent 
to  an  adjudication  in  bankraptoy.  It  does  not  dlreet 
the  debtor  of  his  property,  nor  make  him  a  bankrupt, 
nor  does  Jt  place  him  under  the  disabilities  of  an  adju- 
dicated bankrupt.  Kotwithstonding  a  receirlng  order, 
the  debtor  is  the  only  person  who  can  sue  for  the  reco- 
very of  what  belongs  to  him  ;  and  if  ha  does  so  sua, lie 
cannot  be  regarded  aa  the  mere  instrument  of  soma 
other  person  or  persons,  and  so  be  brought  within  tha 
principles  applieabla  to  caaea  af  that  kfndt  uulaea  and 
until  ha  bacomea  bankrupt.  What  the  plaintiff  recoiers 
in  the  action  is  his  property  both  legally  and  equltobly, 
although  he  must,  when  he  recovers  it,  hand  it  over  to 
the  oiBdal  receiver  for  the  benefit  of  hia  creditors  if  be 
does  not  pay  or  compound  with  them.  It  may  be  th|it 
his  property  or  right  to  sue  never  will  be  divcoted  from 
him,  as,  indeed,  happened  in  this  case ;  and  until  it  is, 
he  is  in  no  worse  pooition  as  regards  suing  than  any 
other  plaintiff  in  embarrassed  oircumstonces,  and  who 
may  bis  niade  bankrupt  at  any  moment  if  propar  prq- 
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Ctovsr  OF  Affiai. 


oeedingfl  are  taktn  agalnat  him.    XTpon  prindple,  tbeie* 
toie»  it  appears  to  me  that  no  secaritj  for  ooete  oogfafr 
•  to  be  ordered  in  such  a  oaae  ae  this. 

But  it  if  eontended  that  the  case  is  oovered  bjr 
Malcolm  t.  Eodgkinion.  In  that  oaae  seooritj  for  ooeto 
was  ordered  to  be  given  by  a  plaintiff  who  was  a  Uqoi- 
dating  debtor  under  the  Bankruptcy  Aot,  1869»  and  a 
receiver  of  whose  property  had  been  appointed.  This 
ease  was  apparently  followed  in  BroMdMnh  ▼.  King's 
Lynn  Steamahip  Co.,  27  W.  B.  94,  3  0.  P.  D.  $65,  but 
without  argument  on  the  point  whether  seourity  for 
costs  could  be  ordered  or  not.  In  In  re  Carta  Para 
Mining  Co.  HaU,  Y.O.,  followed  those  dedsiont, 
remarking,  however,  that  they  were  departures  from  the 
old  rule.  Malcolm  ▼.  Hodgkinaon  was  decided  on  the 
ground  that  the  case  came  within  the  rule  according  to 
which  an  insolvent  plaintiff  suing  as  trustee  for  another 
can  be  required  to  give  seourity  for  costs.  Bat,  as 
pointed  out  in  In  re  Carla  Para  Mining  Co.  by  HaU, 
V.O.,  and  by  this  court  in  CowtU  ▼.  Taylor,  this  rule 
only  applies  when  the  nominal  plaintiff  is  not  the  real 
plaintiff,  but  is  a  person  whose  name  is  used  by  someone 
behind  him.  The  present  is  olearly  not  a  ease  of  that 
description,  and  is  not  within  the  principle  upon  which 
the  court  appears  to  hate  proceeded  in  Malcolm  t. 
HodglHmon.  If  that  case  and  the  two  cases  in  which 
it  was  followed  are  to  be  considered  as  laying  down  a 
general  rule  that  whenever  a  plaintiff  is  insolvent,  and 
there  is  a  receiver  of  his  assets,  the  plaintiff  can  be 
properly  ordered  to  give  seourity  for  coets,  they  go 
further  than  any  other  oases  in  the  books,  and  cannot  be 
reconciled  with  The  Untied  PorU  and  General  Imur* 
ance  Co.  v.  EiU,  18  W.  B.  980,  L.  B.  5  a  B.  395.  In 
that  case  an  unlimited  company,  ordered  to  be  wound 
up,  brought  an  action  to  recover  money  due  to  it,  and 
although  a  liquidator  had  been  appointed,  the  court 
decided  that  the  company  could  not  be  ordered  to  give 
security  for  costs.  This  decision  appears  to  me  to  have 
been  quite  right,  and  to  be  inconsistent  with  any  suoh 
rule  as  that  which  is  sought  to  be  deduced  from  Malcolm 
T*  Bodgkimon. 

Such  being  the  state  of  the  authorities,  there  is 
nothing,  in  my  opinion,  to  take  this  case  out  of  the 
general  rule  that  the  poverty  and  possible  or  probable 
bankruptcy  of  a  plaintiff  is  not  a  ground  for  requiring 
him  to  give  security  for  costs.  The  appeal,  therefore, 
must  be  allowed. 

LoFBS,  L.J. — ^I  have  had  an  opportonify  of  reading 
tlie  Judgment  of  my  brother  Liwlley,  and  I  entirely 
rinit. 


Jppeal  allowed. 

Solicitor  for  Bush  k  Co.,  C.  A.  BannUUr. 

Solicitors  for  Bhodes^  Rodgere  A  Clarkaon. 


From  Q.  B.  Div.  Nov.  28,  80. 

Bxe.  V.  South  Siavvobi>8hibs  Waxebwosxb  Co.  (a.) 

Poor  raio-^Waterworki  in  eeveral pariihee^ Permanent 
worke  in  exeeee  of  preeeni  requiremenU — Aeeeeemeni. 

The  worke  of  a  waUr  company,  which  extended  into 
eeveral  pariihee,  oontiekd  of  land  and  worke,  euch  ae 
huUdinge,  reeervoire^  enginee,  d^c,  indirectly  conducing 
to  the  earning  of  proJUe,  to  he  rated  ae  having  a  value 
for  that  purpoee;  and  dietribuiing  mains  and  service 
phes  directl^  producing  proJUef  to  le  raited  in  the 
different  panehes  in  proportion  to  the  gross  receipts  in 

(a.)  Beported  by  W.  F.  BAnmr,  Esq.,  Barrister-at-Law. 


each  parish*  The  land  and  works  indirectty  amdmi^ 
'  to  the  earning  of  profits  were  largtlv  in  eMxss  of  prtm 
requirements,  and  eaiieted,  not  merely  for  the  pwpemt 
the  present  suv]^,  hut,  to  a  coneideral}leeaetetd,/erm 
purposes  of  ike  increased  supply  of  future  years.  . 
Held,  in  eetimating  the  rateable  valtis  qf  the  imI 
.which  directly  produced  profits  in  the  several  pariiitfg 
firet,  that  a  deduction  must  he  made  from  the  raM| 
value  of  the  entire  syetem  for  the  whole  of  tie  ' 
worke  indirectly  conducing  to' the  earning  <^  pro/tttfl 
they  were  all  in  use  for  the  purpoee  of  aMimiMMi 
waUr  ;  and,  secondly,  that  a  deduction  muet  he  meis% 
the  rates  properly  chargeable  in  respect  of  the  \ 
indirectly  conducing  to  the  earning  of  profilSf  a»d  i 
of  the  rates  actually  charged. 

Oase  stated  by  an  arbitrator,  under  an  order  of 
Stsffordshire  Quarter  Sessions,  on  an  appeal  by 
South   StafEordshire  Waterworks    Co.   against  • 
made  upon  them  by  the  overseers  of  the  poor  d{ 
pariah  of  Wednesbury,  in  the  West  Bromwioh  U] 
quarter  sessions  having  confirmed  the  rate.  The ' 
were  the  material  facts : — 

1.  The  appellants  were  a  waterworks  com[ 
corporated  and  carrying  on  business  under  the 
Staffordshire  Waterworks  '  Aot»  1853»  and  othflc 
extending  and  amending  the  same,   with  wUok 
Waterworks  Glauses  Act,  1847,  was  incorpomted^ 
the  purpose  of  supplying  water  to  the  inhaUtttli 
various  parishes  and  places  within  their  dittriot 

2.  The  appellants'  undertaking  formed  one 
system,  and  their  rateable  property  oonslsted  of 
reservoirs,  a  tunnel,  buildings,  and  maohineiy,  sod 
and  service  pipes  by  whioh  the  water  was  cottvs|«l 
the  customers  supplied.  Theee  works  extended  " 
a  number  of  towns  and  parishes,  aad  among  ethso 
town  and  parish  of  Wednesbnry. 

3.  By  the  valuation  list,  upon  whioh  the  rate 
against  was  made^  the  appellaats  were  assosiwi  v^ 
their  property  in  Wednesbury  as  follows  :—Fiiifc 
Wednesbnry ;  description,  water  mains,  ssrvios  |W 
reservoir  engines;  gross  estimated  lental,  AM» 
rateable  value,  £2,605. 

4.  It  was  agreed  that  the  whole  rateable  propifr" 
the  appellants'  undertaking  should  be  treated  « <^ 
sisting  of  (1)  land  and  works 
the  earning  of  the  oompany'i 

having  a  value  for  that  purpose ;  (2)'  distributing  -^ 
and  service  pipes  directiy  producing  profit^  to  ba  xe* 
in  the  different  parishes  in  proportion  to  the  gvi' 
receipts  in  each  parish.  It  was  also  agreed  ths^qf 
making  all  deductions  from  the  gross  rweiptf  tat  a/te^ 
tenanoe,  tenants'  profits,  and  other  thtagee,  ewy 
rates,  there  remained  a  sum  of  £21,500,  vbicbRpi^ 
senteid  the  annual  value  of  the  property  as  ft  whoK  " 
the  rateable  value,  plus  rates,  of  the  enttrs  ep^en*       . 

5.  The  capital  value  of  the  land  and  works  iodirN^ 
conducing  to  the  earning  of  proflts^that  ii»  the  iv>  * 
which  such  land  and  works  could  be]pttrohaied  er  9* 
placed— was  £462,000.  ^ 

6.  These  lands  and  works  were  largely  in  ^^^mm  • 
the  present  requirements.  The  eppeOmts'  *'*' ? 
supply  was  continually  growing  from  year  to  7^v^ 
was  not  yet  nearly  extended  to  the  limits  ^^^zSm 
The  number  of  houses  supplied,  the  qnsnti^ytf  ^"^ 
supplied,  and  the  amounts  received  for  wetsr  'J'^^ 
continually  increasing.  Hie  permanent  ^^^^^ 
company  .were  much  greater  than  what  wai  ^^"zi  eg 
the  present  supply  after  allowing  a  proper  ^''^j^^ 
contingencies,  and  did  not  exist  merely  ''^^f  %jS 
of  the  present  supply,  but  to  a  coniidaiahi*  <^ 
for  the   purposes  of  the  increased  soppl/  «  ^'^ 

7.  If,  in  estimating  the  rateable  value  of  the  *PP^ 
work9  which  directly  produce  profits  in  Vfednevf^ 


\  should  be  treated  m^ 
orks  indirectly  condodi|» 
r's  profits,  and  to  be  rtm^  ^ 
Dose:  (2^  distributinff  ■*!  j 
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Bbo.  v.  Bourn  Staviokdbhisb  Watirworu  Ck>. 


Ck>uRT  or  AmAL. 


•.other  pariahet,  «  dodaotion  was  %o  he  made  for  the 

whole  of  tiie  permanent  works  abofe  mentioned,  the 

attosnt  of  raoh  deduotion  would  be  £18,400,  and  the 

.aannal  Taloe  of  the  worki  direetlj  prodooing  profits 

^wenld  be  £3,100.    The  following  were  the  detaile  of  the 

•  edealaftioiie :  ^Capital  Talne  of  works  oTer  whole  ejstem 

'  WiieeUj  oondnoing  to  the  earning  of  protlt8^£462,000; 

net  laniial  Talae  at  3^  per  oent  on  £462,000— £15,015  ; 

iddiBgnitesatis.  6d.  in  the  pound,  the  average  oTor 

tbswhiia  «7etem— £3,378,  whieh  gave  the  annnal  ?alne, 

taiUBff    ratse,    at,   saj,   £18,400.     Dedocting   thia 

iU^t  the  annnal  ?alae   of  the  aboTe  works,  fiom 

£U,S0O,  the  agreed  annnal  valae  of  the  whole  property, 

ftmieaiiained  the  enm  of  £3,100  ae  the  annnal  Talne 

«f  Oe  works  direotlj  prodnoing  profits. 

ITpon  tbie  besis  the  assessment  in  Wednesbnrj  would 
ki  as  ioUowa  :— Rateable  Talne,  plus  rates,  land,  and 
voriD^  £S»966  16s.  6d. ;  rateable  Talne,  £8,326  28. ;  and 
lbs  rate  appealed  against  onght  to  be  redooed  ao« 
endini^y. 

8.  Ify  in  eatimating  the  rateable  Talne  of  the  appel- 
iBBla*  TTorka  which  direotlj  produce  proflta  in  Wednea- 
buy  audi  other  paiiahea,  sAlowanee  waa  only  to  be  made 
far  80  wiifteh  of  the  permanent  worka  aboTe-mentioned  ae 
wsa  regnired  lor  the  purpoaea  of  the  preaent  supply, 
alter  allowiBg  a  proper  margin  for  contingencies,  the 
rate  appealed  agalnat  and  the  order  of  'quarter  aeaaiona 
wan  to  1m  oonfirmed* 

••  At  tiio  timeof  making  the  Talaation  liat,  and  ainoe, 
the  works  of  the  appellanto  indirectly  oondnoing  to  the 
earning  of  profite  in  paiiahea  ontdde  the  reapondent 
,paiUi  and  union  were  aaaeaaed  at  a  much  smaller 
-amoant  than  thefr  actnal  rateable  ralne. 

10.  If,  in  eatimating  the  rateable  Talne  of  the  works 

wUdi  direeily  produce  profits  in  Wedneabury  and  other 

puiihea,  a  deduction  waa  to  be  made  only  of  the  amount 

ilwUdi  the  worka  indireetly  oondn^ng  to  the  earning 

«l  Yeoftta  Trere  actually  rated,  the  rate  appealed  against 

md  Oa  Older  of  quarter  seesions  were  to  be  confirmed. 

The  qaastion  waa  whether  the  rate  could  be  aupported 


(a.)  ea  tie  gronnda  aet  out  in  paragraph  8 ;  w 
(i.)  OB  tboee  aet  out  in  paragrapha  9  and  10. 
If  the  opinion  of  the  court  waa  in  the  affirmatiTe,  the 
arte  of  quarter  aeaaiona  waa  to  be  affirmed  ;  if  in  the 
MgatiTe,  the  order  waa  to  be  quaahed. 

The  Qttoen'a  Beneh  Diriaion  (Hathew  and  Smith,  JJ.) 
gnashed  the  order  of  quarter  aeaaiona.  The  oaae  ia 
leported  in  49  J.  P.  646. 

The  reepondenta,  the  aaseaament  committee,  appealed 
to  the  Oout  of  Appeal. 

MaUhetM,  Q.C.^  and  A*  Taung,  for  the  appellanta. — 
The  flrat  queatlon  ia,  what  onght  to  be  deducted  in 
icapeet  of  what  may  be  called  dead  worka— that  ia,  the 
penuai«Bt  worin  of  the  company  indirectly  conducing 
to  the  earning  of  proflti.  Hie  worka  here  are  found  to 
be  far  too  large  for  preeent  requiremente.  The  proper 
^eduatfani  to  be  made  ia  in  respect  of  worka  that  are 
teceeeaiy  for  preeent  requiienenta,  with  a 
_  a  lor  oqntlBgenciea.  The  expenditure  baa 
isjadlolona  lor  earning  the  preeent  profita,  though 
it  aaay  haTe  been  judidoua  taking  future  requireoMnta 
aad  the  probable  inemaae  of  houeea  in  the  diatriot  into 
•aenaidention.  A  bypothetieal  tenant  from  year  to  year 
•weald  wot  take  the  worka  if  he  had  to  pay  for  exoeaaiTe 
aapltal  eq^cudituxe.  The  aum  of  £462/M)0  ia,  theie- 
•iove,  too  large,  and  aomething  ought  to  be  taken  off  it 
in  reapeet  of  the  eaeeaaJTe  capilal  Talne  of  theee  worka. 
{They  dted  Beg,  t.  Mile  End  Old  Taym,  10  a  B.  208.] 
Aa  to  the  aeeood  queettoa,  the  ratea  to  be  deduoted  muat 
te  the  actual  latea  paid,  and  net  ao«ie  hypothetical  rntee 
-wMdi  hare  no  existence  in  fact,  the  aetnal  ratae  paid 
befaig  the  only  thing  which  the  •  hypothetical  tenant 
-^pooldeonaider. 


Underhm,  Q.O.,  and  Boddam^  for  the  reapondenti.— 
The  whole  of  theae  worka  muat  be  taken  into  considanu 
tion.  The  whole  undertaUag  muat  be  taken  into  oon- 
aideration  aa.a  going  concern  liable  on  abort  notice  to 
anpply  future  neighbourhooda  with  ita  eommefdal  and 
parliamentary  exigenciea.  The  hypothetical  tenant  ie 
to  be  a  tenant  from  year  to  year,  and  the  duration  of 
his  tenanoy  cannot  be  limited  to  any  giren  number  of 
yeara ;  hence  the  exiating  worka  aa  a  whole  muat  be 
taken  into  account,  and  not  merely  the  works  nnnoesaij 
for  preaent  requirementa.  Thia  point  haa  nerer  beeai 
raised  before,  though  it  might  hare  been  raiaed  in  aeTeral 
of  the  caaes.  [They  dted  Beg.  t.  Grand  Jundion  BaU* 
v)ay^  4  Q.  B.  18 ;  Beg.  t.  Qreat  Wedern  Bailway  Ckk, 
6  Q.  B.  179.]  Aa  to  the  aecond  question,  what  happen* 
in  the  other  parishes  cannot  be  taken  into  account  ia  the 
parish  of  Wedneebury.  A  tenant  who  takes  the  worka 
wonld  look  at  the  ratea  he  would  be  liable  to  pay,  and 
not  the  ratee  paid  at  the  preaent  moment.  The  oon« 
eluding  paragraph  in  the  Judgment  in  Beg,  t.  N<»ik 
Staffordshire  Bailway  O).,  9  W.  B.  235,  3  S.  A  E.  392, 
aupporta  thia  contention. 

MaUhem,  Q.C.,  replied. 

Lord  EsHBE,  tf  .R. — The  aubject-matter  in  this  oaae 
ia  property  in  Wedneabury.  The  queatlon  isb  how  ought 
the  parish  authoritiea  to  rate  that  property,  and,  ao  far 
aa  making  the  rate  ia  oonoemed,  that  ia  the  only 
property  the  parish  has  to  consider.  They  haTe  nothing 
to  do  with  the  property  in  the  other  parishes. 

The  property  we  haTe  here  to  consider  eonaiati  of 
waterworks,  a  large  undertaking  to  collect  and  distribute 
water  among  their  customers.  The  undertaking  con- 
aists  of  reserToirs,  of  pipes  for  the  purpose  of  coUeetiug 
water  Into  the  resenroirs,  of  pumping  stations,  filtering 
beds,  and  a  system  of  mains  to  bring  the  water  to  the 
plaoe  of  consumption,  and  serrioe-pipee  to  bring  it  into 
each  house.  That  system  ia  distributed  over  aeTeral 
parishes,  but  for  rating  purposes  each  parish  has  to  deal 
with  that  part  which  is  in  its  own  area.  If  the  part  In 
each  parish  could  be  let  to  a  tenant,  there  wonld  be  ao 
diificulty  in  the  matter.  But  that  cannot  be;  and  the 
Legislature  haa  aatd  that  it  muat  be  rated  aa  if  it  wen 
let  to  a  hypothetical  tenant,  and  it  muat  be  rated  at  the 
net  annnal  rent  at  whioh  it  wonld  be  let  to  that  tenant 
from  year  to  year.  This  tenant  ia  a  hypothetical 
tenant.  The  whole  thing  ia  unreal.  Wbiea 
thia  problem  came  to  be  aolred,  it  waa  found  meet 
difiloult.  No  two  skilled  persona  would,  I  Tenture  to 
aay,  rate  the  aame  worka  in  the  aame  pariah  at  the  aama 
figure.    Thia  ahowa  how  unreal  the  flgurea  are. 

Difflculttea  aooordingly  baring  ariaen,  the  oaae  of  Beg. 
T.  Mile  End  Old  Town  ahowa  the  acquieeoence  of  the 
courta  ih  a  certain  mode  of  arriring  at  thia  caUmlation* 
That  case  did  not  say  that,  as  a  matter  of  law,  that  waa 
the  only  mode.  If  some  more  accurate  mode  could.be 
found,  perhapa  the  courta  wonld  adopt  it.  No  one  aald 
that  it  waa  a  perfectiy  accurate  mode^  but  only  ae 
nearly  accurate  aa  poesible.  We  hare,  therefore,  to 
apply  that  mode  to  thia  oaae. 

There  ia  here  a  waterworka  company,  whoee  works  aia 
one  and  indlTlaible,  but  aitnate  in  different  pariahee. 
ETery  part  of  thoae  works  ia  uaed  for  the  purpoae  of 
colleoting  and  diatributing  the  water,  and  diatnbuting 
CTery  part  of  the  water  that  ia  now  consumed.  The 
worka  are,  no  doubt,  larger  than  ia  neoeaaary  for  ao 
distributing  it ;  lees  works  or  smaller  works  might  suit 
the  preaent  requirementa ;  but  then  the  preaent  watki 
would  haTe  to  be  altered  from  what  th^  are  to  what  th^ 
might  be.  The  caae  came  before  the  quarter  aeaaiona, 
and  two  pointa  were  raiaed :  first,  it  waa  auggeeted  that 
in  order  to  arrire  at  the  rateable  Talne  in  thia  pariah,  the 
proper  mode  of  calculation  waa  not  to  conaider  the  Taloa 
of  the  worka  aa  they  are,  but  only  the  Talne  of  the  woria 
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tbVAT  ov  Aptsaj^^ 


TsmT  or  Sk^  J<Hni^  HAMPsn^,  v.  Oottox. 


OOUST  OF  AppIJI 


Ihat  ai^  neoesearj  fof  th«  preimt  rapplfi  ivUh  a.pc^poc 
^untgfai  te  ^onfApgenOm;  i^d  fbr  Qu  pqipoae  tl^ 
Witriom  Mat  tfhe  mM  to  an  atMtmte  to  Mttle  tbe 
UglKi  poUflWPTy  to  JtAtHiih^  point.  Thd  'Meon4  point 
tras  w^th«r,  in  anWing  at  the  mMblB  valae,  tfaare 
Mfbt  to  be  a  dednetlim  of  the  vatee  whidi  the  praaent 
ooupany  aetnaBy  pays,  or  of  the  n.im  whioh  the 
Ikyi^etioal  tenant  tram  yeax  to  year  onght  pioper|y  to 

A»  to  the  lint  question,  Beg.  t.  Mile  End  Qlct  Town 
tfMN^  tiie  mode  in  which  one  lias  to  ilnd  out  what  rent 
the  hypothetical  temmt  in  Wednesbory  wooM  pay  after 
9ialElttg  the  statatoiy  dednqtionsp  To  ascertain  thi^  in 
theory  tiie  tenant  mnst' be  treated  as  teMnt  of  the  works 
in  the  parish  only ;  bnt  there  an  dead  wocbs  in  other 
pivrMes  whioh  are  essential  to  his  earning  his  profits  in 
Wednesbory,  bot  npon  which  he  n^akes  no  profit  there. 
Ids  eole  prcAt  being  in  respect  of  the  water  distributed 
by  the  mahns  and  serrice-pipee  in  Wednesbury.  One 
pfuitit  theiafore,  ascertain  what  nent  a  hypothetical 
tenant  from  year  to  year  vonld  gite  for  all  the  works  in 
idl  the  parishes,  and,  having  ascertained  this,  one  has  to 
find  out  what  the  hypothetical  tenant  would  give  lor  the 
works  in  Wednesbury  parish.  To  ascertain  this  latter 
sum  we  must  deduct  from  the  rateable  talue  of  the 
whole  works  a  certain  amount  in  ae^ect  of  the  dead 
IRoriEs  indirectly  conducing  to  the  causing  of  profits; 
iqfpottlon  that  among  the  parishes  in  which  those  works 
Ve  situate,  and  the  residue  of  the  whole  lateable  Talne 
nmst  be  apportioned  among  the  parishes  in  which  the 
^voiks  that  directly  produce  profits  are  situate.  The 
Jiypothetical  tenant  of  the  wodcs  in  Wednesbury  parish 
^oold  then  pay  as  rent  the  proportion  so  ascertoined 
for  the  works  in  that  parish,  Bnt  the  works  for  which 
litis  supposed  to  pay  rant  are  part  of  the  actual  existing 
worksin  all  the  parishes  and  einy  part  of  the^s  works 
U  in  use.  If  any  pact  of  the  works  were  not  in  use, 
1}](ey  would  have  to  be  left  out  of  consideration ;  but  in 
this  case  the  works,  though  too  large  for  the  present 
itnpply,  are  all  in  use,  and,  therefore,  in  answer  to  the 
ilret  question,  I  say  that  aU  the  works  in  existenoe  and 
in  use  are  to  be  taken  into  account,  and  no  deduction  is 
tp  be  made  In  respect  of  any  part  of  those  works  that 
«re  found  not  to  be  necessary  for  the  present  supply. 
That  is  the  principle  upon  which  I  deride  that  queelion. 
The  ilgure,  £462,000,  has,  therefore,  been  arrited  at 
tipon  a  tight  theory;  but,  having  got  that  figure,  I 
i£onld  say  that  the  authorities  might  properly  take  into 
conrideration  that^  as  the  works  are  superabundant^  a 
4  fenant  would  not  be  asked  to  pay  the  same  rent  as  if  the 
'^Woiks  were  in  use  to  thehr  full  capacity.  A  landlord 
would  hardly  ask  the  same  amount  of  rent;  and  if  the 
S^  per  cent,  is  the  ordinary  annual  lalue  upon  the 
"^pital  to  produce  an  ordinary  rent,  one  would  think 
that  the  percentage  might  be  reduced.  Bnt  we  are  not 
'asked  this  question,  and  not  having  the  figures  before 
m,  showing  how  it  was  arrived  at,  we  give  no  opmion 
npon  it. 

As  to  the  tfecond  question,  it  seems  to  me  to  come  to 
this  :  Can  this  parish  profit  by  the  blenders  of  the  other 
parishes  f  There  are  tWo  hypothetical  teuantE-^the 
hypothetical  tenant  of  the  whole  of  the  works,  and  the 
hypothetical  tenant  of  the  works  in  Wednesbury  parish. 
To  get  at  the  rateable  value  of  the  whole  of  the  works 
the  statute  says  that  certain  deductions  are  to  be  made ; 
one  of  the  deductions  is  tenants'  rates.  Bat  the  person 
Who  Is  supposed  to  take  the  entire  works  is  a  hypo^tical 
tenant  from  year  to  year,  and  not  for  one  year  only. 
Be  is  not  to  be  considered  as  a  tenant  lor  a  specified 
time,  bnt  as  a  tenant  for  an  indefinite  time.  The  rates, 
therefore,  to  be  deducted  are  the  ratea  a  hypothetical 
tenant  would  have  to  pay— that  is,  they  are  hypothetical 
mt^s.  It  Would  be  absurd  to  hold  the  hypothetical 
tbaant  of  the  works  in  Wednesbury  bound  by  the  valaa- 
Iftm  list  In  the  other  parishes,  though,  no  doubt,  the 


valuer  would  look  at  it,  and,  in  prsu^oa,  follow  it. 
rateable  value  of  the.  woiks  would  vary  aecordhig 
calpulatSon  was  made  at  the  beginning  or  the  sad 
period  of  five  years  dmftig  which  the  valnatioa  HM 
in  force.    Thmlore  I  aasweoe  that  question  bgr  ,i 
that  the  parish  authorities  are  to  look  at  the  ratsi  | 
would  properly  be  paid  by  the   hypothetieal  fil 
The  rate  mual^  tharefere,  be  quasliedi  bnt  for 
reasons  from  these  given  by  the  eooxt  below. 

OoRosr,  Ljr..^n  eritesatiBg  the  nteaUa  w 
apportioaad  among  the  different  pariahas  we 
take  into  accouKt  the   whole  oi  the  works 
direetiy  cimdnee  to  the  earning  of  ttie  psaAi% 
value  at  which  they  atand  at  tiM  pmscnt  !!■% 
deduct  their  annaal  value  fraos  the  ne* 
Whole.    The  system  as  a  whole  most 
ovesseem  ought  not  to  analyse  the 
maah  is  necessary  for  the  present  time,  andso  tts 
answer  to  the  first  question  in  this  parttenlac  eaa^ 
all  the  works  are  in  use  and  oondooe  to  the 
the  usdertaking^  is  that  the  pteeent  vatea  of  ths 
woiks  must  be  taken  into  consideratkNi.  i 

The  second  oontention  is  that  the 
rateable  vafase  d  the  wwks  ought  alone  to  be 
Btti^  in  my  opinion,  the  rateable  value  of  tte 
be  taken  into  account  is  not  the  a 
value,  but  that  Which  ought  to  be  thsT 
and  the  rates  to  be  deducted  are  the 
parish  would  ehargawtherethsgrluidaErivedatths 


BowaK,  L.J.— There  is  a  dominant  fact  in  thhl 
that  every  part  of  these  works  aie  uaed  in  distribntta| 
water.  If  some  of  tlie  works  were  not  likely  U>Ui 
for  some  yeaKS»  it  nn^  be  that  they  ought  not  f  . 
taken  into  account;  but  here  all  the  woriu  aieiai 
and  the  valuer  ought  to  take  into  conridsfsto  i 
works  as  they  now  are. 

Appeal  diimieeed. 

Solicitors  for  the   appellants,  BoUfUont' 
Stow,  for  B»wland%  BugnaU,  A  (7c.,  Bimiagtai. 

Solicitors  for  the  lespondents.  Tucker  A  Uki 
Johnaofif  Barclay^  A  Co.,  Birmingham. 


From  Q.  B.  Biv. 


Kov.S3;P^i 


Yesibt  of  St.  John,  Hajcfsibab,  «•  GonoK. 

ZocoZ  govemmeni'-^  Sewer '^Sireet—App^-^        . 

Mdropdie  Mamfement  Ad,  1862  (25  A  26  m 

102),  99.  52,  53.  lU^Me^cpolU  Manag^ai^  ^' 

1855  (18  <fe  19  Viet,  c  120),  s.  250. 

SefUm  53  of  the  Metropoiie  MBmagemeei  M^ 
appUee  to  sfreefo,  whether  new  cr  eid,  whieh  fwfk  \ 
eondflioiia  iiiiwKensd  i%  ihe  sfcMon.  , .  . 

In  1872,  hy  vtriue  of  a  sMate,  p  f^^^'^r  .1 
turnpike  read  and  heopune  a  pMic  hi§hwaff.  ^'^ 
ahridkeewerwm  made  h^the  piainHfiinMi  _. 
theroadahUHngenUmdefihedefendanfs*  ^^^ 
iherehad  heem  no  eewer  in  thai  part  of  the  reed. 
eewer  had  been  mods  tn  crtoa  of  the  ^^^^^. 
heeoming  tmuUdtie  ae  a  hmlding  eiie.  At  the  »«M 
the  reeoMUme  henim^t^  mmMoned  ihef  ^^^'J 
defendmU^e  twd  onlyene  heme  ^^^i^  l^jSlwi0 
the  reud  or  draining  into  the  eewer*  For  fi^'^ 
prior  to  Jamtar^  1,  1856,  eswers  f^e<«*  ^"^^flii 
rMpeofo/IAeds/eiidaiirslaiMi.    ThepMdiPf'^ 


(a.)  Reported  by  C.  A.  FnuuD,  Isq.,  Barrfittf^*-^' 
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I  lAof  ttoo'thirds  of  the  expeMe  of  making  the 
he  paid  hy  tJie  landowmn  vfi$hin  the 
pmiA  4n  proporihn  to  their  frontage.  The  dtfekdcmi 
f^fkmdtapay  hie  proportion* 

BMf  f&Mt  whether  the  part  of  the  road  in  qa^etion 
wa»  a  new  or  old  etrett  the  defendantt  hy  virtue  of 
eedUkmno/ the  Mttropolie  Management  Act^  1855|  MKte, 
inthetitnim$tancei,  exempted  J)rom  liabiliiy. 
Jui§mnf  of  PoUoek,  B.,  and  IfaniBftj,  J.,  reverted* 
flhrfhH  V.  The  Falham  Board  of  Worb,  1  E».  D. 
S95k  SI  IF.  J7.  Dig,  156,  approved* 

finyv  ••  Tastry  of  PaddingUm,  19  W.  B*  96,  L.  B, 
6  QL  JL 164,  ovemUed. 


i  of  the  defendant  from  the  Judgment  of  PoUook, 

&,fl^1IaiiiBt7,J. 

the  action  waa  brought  by  the  plaintiff  Teetry  to 
fHDif«  iioia  the  defendant,  who  is  the  owner  of  certain 
baiand  hereditamenta  abutting  upon  the  Edgware- 
iQid;  in  the  parish  of  St.  John,  Hampstead,  the  sum 
el  iM68  Oa.  5d.,  being  the  amount  olaimed  from  him 
as  Us  ptoportion  of  the  expense  of  oonetructing  and 
lisMiiB  tt  aewer  under  part  of  the  Edgwave-road. 

tte  IftOta  were  stated  by  consent  in  a  special  case,  of 
wUdt  the  following  portions  are  material  for  the  pur- 
pom  eC  tiiis  report : — 

ne  defendant  is  owner,  within  the  meaning  of  the 
Act^  S5  ft  26  Yiot.  c.  102  (subject  to  the  questions 
sUng  on  this  special  case},  of  certain  messuages  or 
dWfUSng-honaes,  lands,  and  hereditaments  mentioned  in 
the  apportionment.  The  said  messuages,  lands,  and 
hsnditamenta  abut  on  the  east  side  of  the  said  Kdgware- 
load.  In  the  parish  of  St.  John,  Hampstead.  The 
bomidaTy  between  the  said  parish  and  the  parish  of 
ARhDeidgn  nina  down  the  centre  of  the  Edgwore-road 

lai&eaMidemble  distance,  including  that  part  of  the 

mlA  mad  whereon  the  land  and  hereditaments  of  the 

dehedaatsbat,  and  where  the  sewet  hereinafter  described 


JBd^:wai»>rosd  was  in  ezistenca  daring  the  reign  of 
Qoan  SiBbBlfa,  and  in  her  reign  estates  were  settled  by 
one  JoliB  Ifon,  the  founder  of  Harrow  School,  for  the 
mafatsDanae  of  the  road  as  a  roadway  lor  trafAo  from  the 
tovB  of  Edgware  to  London. 

fldfaaaQMntlj,  in  the  year  1610,  Edward  Harriet  g^^e 
ewlafak  Uada  to  trasteea  to  employ  the  rents  and  profit* 
ii  lepaatins  the  Edgware-road.  By  the  Ketfcpplii 
I  Aet,  16S6,  the  said  road  and  other  roade  in  the 
of  the  metropoUa  north  of  the  Biver 
wece  plaosd  under  the  oara  of  oertaim  corn- 
appointed  under  that  Aet,  and  nodes  that 
AiftanA  the  Metropolis  Boad  Aet,  1889,  the  rents  and 
pmfifes of  the  said  lands,  given  by  the  said. John  Lyon 
ai  Bdlwnid  Harriet  aa  aforesaid,  became  payable  to 
thflie  owMniasioners,  and  from  the  time  of  the  passing  of 
ttee  Aicts  toUa  were  oolleoted  on  tbe  «oad  l^  Idie  said 
eonmtaiooers.  Subasquentty,  by  the  statute  35  k  36 
VblL  Ob  xUx.  (the  Metropolis,  Eilbmrn,  and  Harrow 
Aet,  187&),  the  inoomo  from  the  abcTe^amed 
waa  divided  in  eeitaln  proportiona  aaiongst  the 
I  fn  which  the  Edgwaie-ioad  was  situated,  and 
ti^fimiatiirTestryhava^  atnoa  the  year  1672,  reoelTed 
and  do  BOW  raeelTe  th«;ir  psoportien  of  the  said  inooma* 
By  the  said  last-metttioned  Aot  the  Bdgwa«»4oad 
OflMd  to  be  a  tompike  roadl,  and  was  made  m  pnblio  or 
i  faighwair.  The  road  was  to  be  auintiiaed'  and 
i  by  the  parishes  hi  which  It  is  altaated  hlaoMd- 
^WtthtfaeflahsdulaOi'tetieabavaAot  Tbeplafai- 
Ithedetfsnanitire  to  be  et  libai^to  refer  to 
thearidAala&dtbe  Metropolis  Boeda  Aeta^  1866  end 
ISit^  aa  the  assoneat  of  the  dan. 

1^  fMMnee  of  lesoMlQiit  piMsed  hy  the  pleMtih 

r»tMBktiW«r,'#lflA  all  weaeasar^  gnlllM  and  side 

1  by  Ifca  pkhitiff  t6ttiy  la  ti«t 


portion  of  the  Edgware<road  which  is  ritnate  withhi  the 
parish  of  St.  John,  Hampstead,  and  abats,  so  far  aa  he 
is  charged  in  the  said  apportionment^  on  the  dAftedantf  s 
lands  and  heredttamenls.  The  aomtenotion  of  the  aaid 
sewer  was  completed  in  the  year  1888,  pteriensly  to 
which  there  had  been  no  aewer  hi  this  part  of  the 
Edgware*xoad.  The  said  sewer  waa  oenstmeted  for  the 
purpose  of  draining  honsss  and  other  efeeetiona  within 
the  plaintiff  parish,  then  ereoted  or  theeeafter  to  bo 
erected  on  the  aforesaid  lands  of  the  defendant  and  othei 
lands  abutting  on  the  east  ride  of  Bdgware*roed  afora* 
said.  The  said  house  and  premlaes,  hndwn  as  King^gate 
Lodge,  was  ersoted  about  the  year  1888  by  a  predsosaaslp 
in  title  of  the  defendant.  Hiere  are  no  booses  at  preaent 
erected  fronting  on  to  tbe  Edgwaro>road,  or  daaining 
into  the  said  sewer,  on  the  pieces  of  land  bereinbetore 
mentioned  to  have  a  frontage  thereto  of  1,953  feet,  and 
these  pieces  of  land  remain  fenced  off  from  the  Edgwaie* 
road  by  a  hedge  and  ditch  which  haye  eztsted  for  Tstj 
many  years. 

The  last-mentioned  pieces  of  land  contain  together 
about  thirty-four  acres,  and  are  boanded  towards  the 
east  by  the  main  line  of  the  Midland  HaUway  Oo.,  and 
may,  and  probably  will,  within  a  few  years  be  laid  out 
and  become  available  as  a  building  site,  and  the  plain- 
tiifs,  in  riew  of  such  contingency,  but  not  at  the  request 
of  the  defendant,  constructed  the  said  sewer  of  a  larger 
rize  than  would  have  been  necessary  for  the  dralni^  of 
existing  buildings. 

Sewers  rates  were  leried  for  five  years  prior  to  tbe  let 
of  January,  1856,  in  respect  of  the  whole  of  the  propartjr 
of  which  the  defendant  is  such  owaec  as  afoceaaid. 

The  total  cost  of  the  aaid  brick  sew^  was  asoartained 
and  fixed  at  the  sam  of  £5,329  Ss.  6d.,  and  the  plain- 
tiff Tcatry  have  lesohred  that  the  Testry  should  and  wonld 
bear  one-thiid  part  of  the  said  sea,  and  they  haea  paid 
the  same  out  of  rates  leried  by  tbem.aoootding  to  law* 

%he  plaintiff  ▼esfery  have  further  vssotored  that  th6 
remaining  two*third  parts  of  snob  smn  should  bt 
borne  end  paid  by  the  landownsM  in  the  parish  of  St. 
John,  Hampstead,  In  proportion  to  ^eir  frontage  on  tho 
said  sewer,  to  be  paid  by  them  In  one  earn. 

The  proportion  payable  by  the  defendant  in  propor* 
tion  to  his  frontage  aforesaid,  if  he  is  liable  in  respect 
of  the  whole  thereof,  emomits  to  the  sum  of 
£2,162  Ob.  0d. 

Th6  defendant  has  refused  to  pay  such  last-mentioned 
sum,  or  any  part  thereof,  but  has  not  questioned  the 
propriety  of  the  apportionment. 

The  questions  for  the  opinion  of  tbe  court  are  :— * 

1.  Whether  or  no  the  sum  of  £2,162  Os,  5d«,  or  some 
part  tbereoi;  is  due  and  pi^able  by  the  delendaatto  tbe 
plaintiff  ▼estry ;  if  the  court  should  be  of  opieien  in  the 
aflOnnatife,  judisment  is  to  be  entered  for  the  plaintiff 
vestry  for  the  sum  of  £2,162  Os.  5d.,  or  fer  such  pact 
thereof  as  m»y  be  due-  and  payaUa  tc  the  plaintiff 
vest^  by  the  defendant;  if  the  cautt  shoidd.  be  eC 
opinion  in  the  negative,  judgment  is  to  be  entered  for 
the  defendant. 

2.  By  whom  tbe  eetta  are  to  be  paid. 

Upon  the  above  ftkcts,Polloclr,  B.,  and  IKanisty,  J., 
gave  Judgment  fov  the  plaintiffs. 
The  defendant  appeaM. 

Sections  52  and  53  of  the  Metropolis  Management  Act» 
1862,  are  as  follows  :— 

"  Where  any  sewer  shall,  after  tl|e  patashig  of  this 
Act,  .be  constructed  by  any  vestry  or  district  board  in  or 

!6r  the  drainage  of  any  new  street^  or  of  any  honse  or 
lonsdi  eaeated  einee  the  1st  day  of  Jnntsi^,  1850,  tife 
expense  of  constructing  such  sewer  .  .  .  shall  bn 
bme  end.  d^fiayed  by  the  owners  of  seeh  street  or 
heoass^  and  of  tbe  laad'bottttding  or  abutAtaf  on  au^^' 
MSpebtMl^y  and  Am  (Mrid  etpensee  shafi  be  mp-^ 
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poftioBcd  by  the  Tcttrj  or  dktiiet  beard  in  atich  pro- 
portiosB  as  tbey  may  daem  jnat.    «    •    ." 

Bection  68 :  ''  ^here  any  aewer  shall  be  eonttnioted 
by  any  Tsstry  or  district  board  in  a  street  in  wbiob, 
preTionsly  to  snch  constrnotion,  there  had  been  no 
sewer,  or  only  an  open  sewer,  bat  where  sewers  rates 
had  been  leried  previonsly  to  snch  constmeticn,  the 
expense  of  constructing  snch  sewer  •  •  •  shall  be 
borne  and  defrayed,  in  part  only,  by  Uie  owners  of  the 
houses  situate  in,  and  of  the  land  bounding  and 
abutting  on,  such  street  irespectitely;  •  •  •  protided 
that  no  street  or  property  in  respect  of  which  sewers 
rates  have  been  levied  for  five  years  previous  to  the  1st 
day  of  Jsnuaiy,  1866,  shall  be  snbject  to  be  charged 
under  the  proTision  contained  in  this  section." 

By  section  260  of  the  HetropoUs  Management  Act, 
1865,  '*  The  word  street  shall  apply  to  and  include  any 
highway  (except  the  carriage*  way  of  any  turnpike 
road)    .    .    ." 

"*  Zumley8mith,Q»C.,BhdJ.  Q.  ITcmh/,  for  the  appellant- 
First,  thispart  of  theioad  isnota  "street"  at  all ;  secondly, 
if  it  is,  yet  it  is  not  a  «new  street" ;  thirdly,  whether 
it  is  a  new  or  old  street,  it  is  within  section  63  of  the 
Act  of  1863,  and  not  within  section  68.  As  to  the  first 
point,  section  112  of  the  Act  of  18Q2,  which  is  the 
interpretation  section,  Is  to  be  read  with  section  360  of 
the  Act  of  1866,  by  which  section  the  word  "  street "  is 
not  to  be  applied  to  any  road  which  was  a  turnpike 
road  at  the  time  of  the  passing  of  the  Act.  This  road 
was  a  turnpike  road  till  1872,  and,  therefor?,  is  not 
within  the  provisions  of  the  Act.  As  to  the  second 
point,  although  an  old  country  road  may  fall  within  the 
interpretation  dause,  yet  it  is  not  to  be  considered  as 
falling  within  the  term  *'  new  street,"  unless  by  reason 
of  houses  having  been  built  upon  It,  it  is  made  into  what 
if  in  common  parlanoe  termed  a  **  street'* :  Bohinum  v. 
Barkn  Local  Boards  31  (A.  D.  621,  82  W.  B.  249^ 
8  App.  Gas.,  at  p*  801.  As  to  the  third  point,  the  obJ«# 
of  de  Legislature  in  enacting  section  68  was  to  meet 
the  eases  where  sewers  rates  had  been  levied  for  many 
years,  but  the  landowners  had  derived  no  benefit  from 
them.  Section  52  is  a  general  section,  applying  to  new 
•treati  only.  Bection  58  is  a  spedal  section,  applying  to 
new  and  old  streets  of  a  limited  class,  and,  therefore, 
ents  down  the  generality  of  section  52*  In  the  present 
case,  all  the  conditions  exist  which  are  necessary  to 
Mng  the  case  within  section  58.  Therefore,  by  virtue 
of  thai  section,  the  defendant  is  in  the  circumstances 
exempted  from  assessment.  As  to  the  authorities,  the 
dedaion  in  Sawyer  v.  Fesfry  of  Faddington^  10  W.  B.  96, 
Ii.  B.  6  Q.  B.  164,  proceeded  on  the  assumption  that, 
because  the  agricultural  sewers  rates  might  be  small,  the 
Legislature  could  not  have  intended  that  the  whole 
expense  of  making  the  sewer  should  be  borne  by  the 
parish.  That  dedaion  is  wrong.  The  deddons  to  be 
Idlowed  are  those  in  Bheffidd  v.  Fvlham  Board  of 
WorJ[$t  1  Ex.  D.  895,  25  W.  B.  Dig.  166;  and  The 
Vetiry  of  8L  OiUe,  CamUrweU,  v.  WdUr»  Ih.  in  ncHs. 

PhilMek,  Q.O*f  and  EnglUh  Earruout  for  the 
lespondentsw— The  effect  of  the  appdlaat's  argument  is 
to  render  section  52  superfluous.  This  case  is  directly 
within  the  terms  of  section  52.  It  is  dear  from  the 
decision  in  Bayytr  v.  Vt9try  ofPaddingUm  that  this  is 
a  new  street,  and  that  it  is  within  section  260  of  the  Act 
oi  1855. 

X./8miM,a-atf»pHed. 

Cur.  adv.  vuH. 

Pee.  18.-— TIm  following  judgments  were  ddlreied  :— 

Lord  Xsnsa,  1A.B.,  after  dating  the  laots,  sdd  :— 
The  part  of  the  road  in  question  does  not  seem  to  be  a 
itxeet  in  the  oidiaary  sense  of  the  torn;  bat  the 


meaning  of  the  word  '* street"  in   the  Aet  d 
depends  upon  the  definition  in  section  llSl,  which 
*« The  word 'street'  shall  be  deemed  to  apply  ' 
indude    the    subject-matters    specified    in 
hundred  and  fiftieth  section  of  the  flrat-redted 
vis.,  the  Metropolis  Management  Act,  1865.    By 
260  of  the  Act  of  1856  "  the  word  street  shsll  a 
and  include  any  highway  (except  the  carriage*! 
any  turnpike  road)    .    .    .'*    Beading  thoss 
together  I  have  come  to  the  condodon  that 
of  the  road  is  a  highway,  and  not  a  turnpike 
that  the  moment  it  ceased  to  be   a  turnpike 
became  a  ** street"  within  the  meaning  of  the 
tion.     If  so,  it  is  necessary  to  consider  the 
section  68  of  the  Act  of  1862.    [His  lordship 
section,  and  proceeded  :— ]    The  queetion  it 
we  shdl  adopt  the  view  taken  in  Satvyer  v.  Vk 
Faddinffton  or  that  taken  in  The  Veeiry  of '^ 
CamberweO,^.   WelJer  and  Sheffield  v.  The 
Board  of  WorJte,  as  to  whether  section  53  ap] 
to  old  and  new  streets.    I  dedde  this  oase  by ' 
rule  that,  unless  there  is  something  in  a  stat 
contrary,  its  language  must  bo  read  in  its 
sense.      When  I  find  that  old  and  new  i' 
distinguished  in  the  Act,  and  that  aectlon  53 
a  sewer  constructed  in  "  a  street,**  I  ask  whstlMl 
entitled  to  read  in  the  word  **  new  "  ?    In  mj 
where  an  Act  speaks  of  both  dd  and  new  eU 
in  one  section  uses  the  generd  word  ^street,"  thstJ 
both  old  and  new  streets,  there  being  nothing  in 
whieh  enablee  the  words  to  be  read  in  other  thsi' 
ordinary  sense.    Therefore,  it  is  immaterid  to  eoi 
whether  this  is  an  old  or  new  street,  becaaNN 
63  applies  to  both  old  and  new  streets.    It  if  obi 
from  what  I  have  sdd  that  I  adopt  the  view  tab 
Sheffield  V.  The  Fulham  Board  of  Works,  sad 
I  do  not  agree  with  the  decision  in  Sawyer  ▼.  n 
of  Faddinglon.    I  am,  therefore,  of  opinion  that 
apped  must  be  allowed. 

CkynoN,  L.  J.— I  am  of  the  same  opinion.  Tb«9 
two  points  in  thU  case— first,  whether  this  psrtrf 
road  is  a  street  at  all  within  the  meaning  dil^ 
under  which  the  order  was  made ;  and,  secondtfiV 
whether  it  is  within  section  62  or  section  53.  14 
with  tha  Master  of  the  Bolls  that  it  isnots*M 
ordinary  language,  but  that,  not  bdng  a  tompftij 
it  is  a  highway.  When  the  Act  waa  passed  thsWJ 
trusts  existed,  but  were  afterwards  taken  awsy>^ 
upon  the  road  came  within  the  definition  ia  smW 
of  the  Act  of  1855,  and  beoame  a  street  witiin 
meaning  of  the  Act  of  1862. 

The  queetion  aa  to  the  conatmetion  of  seetiooau 
58  is  difllcnlt.    It  is  sdd  that  section  63  appUf!^ 
old  dreeto,  and  then  seetion  52  wiU  apply  to  tbl^ 
is  a  new  street.    But  the  fdlacy  is  that  seeM 
which,  when  construed  in  ordinary  language,  speoa 
any  stred,  does  not  apply  to  all  old  ■*w^  ?°i 
new  streets,  but  only  to  new  atreets  where  »«• 
previondy  been  no  sewer,  or  only  an  cpsn  set* 
whew  seweis  rates  had  been  levied  V^^^J 
oonstmetion  of  the   new  aewer  «»tsnpliMd^ 
seetion.    Therefore,  It  ia  veaaciiable  tosay  w«J 
52  appUee  to  new  streets  genefdly,  but  with  tM  «>" 
tion  that  where  a  new  street  baa  not  had  a  sswwrv* 

only  an  open  aewer,  but  neveitbdess  ••••JSula 
been  levied,  seetiMi  58  appliea  to  tiid  Pff^ 
of  new  streets  as  wdl  as  to  dd  atieds,  which  sis» 
same  podtlen  as  regaida  tiiere  bdng  m  ''^u  ^ 
bdng  nevetthdees  rated.  That  bdag  «»» ,"Tlt  y 
difflaalty  in  oonstraittg  the  twoaeetfoBS.  IH^^*""^ 
been  better  if  the  order  ol  tha  aeottoBi  had  bea 

but  there  ia  no  difBcdtj,  becanae  sedian  <^/2tf«<» 
new  BtieeU  when  there  has  been  no  wwtft  qf,,  ^ 
ratea  have  been  levied,  and  also  to  dd  iwn 
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•me  podtion  In  those  respects,  and  section  52  still 

^pliee  to  those  new  streets  which  do  not  oome  within 

the  special  protisionf  and  exceptions  of  section   63. 

nieiefore,  section  63  applies  In  this  cassy  and  as  it  is 

stated  that  rates  have  been  levied  in  respect  of  the 

dsfendant's  property  for  fife  years  prior  to  January  1, 

ISS)^  the  provision  at  the  end  of  section  63  excepts  the 

ddcniant  from  being  charged  nnder  that  section.    Bat 

thatvQl  not  make  him  chargeable  under  section  52,  for 

lyitifli  53  applies  to  every  street  within  the  quaiiflcation 

cf  Mstion  53,  and  must  be  taken  as  not  goTemed  by 

McliBn  5S,  although,  bnt  for  section  53,  section  52  would 

tffif  to  all  new  streets* 


LJ. — ^I  am  of  the  same  opinion.  The  first 
is  as  to  whether  this  is  a  street  in  the  ordinary 
I  off  the  word.  I  am  of  opinion  that  it  is  not  The 
ddbiitioii  In  the  statute  coTers,  not  merely  that  which  is 
a  stieet  in  the  popular  sense  of  the  term,  but  also  that 
whldi  ia  a  street  by  operation  of  the  statute.  Although 
Alls  past  of  the  road  may  not  be  a  street  in  the  popular 
sflBse^  yet  it  became  a  street  by  operation  of  the  statute 
as  soon  as  it  ceaeed  to  be  a  turnpike  road.  As  to  the 
qaeetion  whether  it  is  within  section  53, 1  agree  with  the 
Ifaster  off  the  Bolls  that  we  must  ftdl  back  upon  the 
plain  woids  of  the  section,  without  reading  in  anything 
from  an  J  other  section,  as  we  could  do  if  driven  by 
aeeemitj.  .  It  seems  to  me  tiiat  there  is  no  necessity  in 
.tfdi  caae.  In  my  ojgnion  the  decision  In  Bheffletd  t.  The 
Fulkam  Board  of  Wcthi  is  to  be  preferred  to  that  in 
Somffer  t.  Vtrity  cf  Faddingian,  and  I  agree  with  what 
has  been  said  1^  my  brethren. 

iippea^  allowed, 

Boliaitoia    for    the 
Tacedle. 


deftedaats,  A,  F.   <ft    R.    FT. 


fidUtor  iw  the  plaintU^  W.  GribhU. 


Atlrt  Cotitrt  of  WuMtt. 


DtY. 

v.aB. 


Dec.  19. 


Ih  r$  Hvitt's  Tsubib.  («.) 

WiU'^CcmdrwiUm'^Ptiwer  of  appoifdmrnt-^Void 
appoinimeni — Beoiduary  gift 

The  donee  of  an  exdueive  power  to  appoint  to 
ckHdrtn,  the  children  taking  tquaUy  in  drfauU  pf 
Qippointment^  hy  her  wUl  e^i^pointed  £500,  part  of  the 
fmd^  to  £.,  one-fourth  of  the  reeidue  to  a  grandeon, 
omo^fomrih  to  F.,  one^fourth  to-  A,  and  the  remaining 
emO'/omrth  to  X.,  with  a  gift  over  to  F.  and  B»  if  L. 
ehomd  die  withottt  ehildren. 

She  further  gave  all  the  reeidue  of  her  pereonal  eetate 
of  every  ArtndL  and  over  which  ehe  had  any  power  of 
mepoeal^  to  F.  and  B. 

F.f  B^t  and  L.  were  ehildren  and  elbjode  of  the 
power  hU  the  aift  to  the  grandeon  failed. 

Held,  that  the  grandeon'e  thare  imis  ni4  undiepoetd  of* 
hd/eU  into  the  reeidue. 


—  , i  ia  this  caae  w^ ^ 

power  of  appointment  had  been  exercised  by  a  residuary 
glfftlnawill. 

By  her  marriage  settlement,  a  power  of  appointment 
bf  deed  or  wlU  amoagrt  aUldiea  was  reserved  to  Mrs. 


(0.)  Bspcrted  by  H.  0.  Bona,  Esq.^  Banister-at-Law. 


Hunt  if  she  survifed  her  husband,  with  a  trust  for  the 
children  equally  in  default  of  appointment. 

Mr.  Hunt  died  in  1863. 

Mrs.  Hunt,  by  her  will  of  the  26th  of  June,  1870,. 
after  reciting  the  settlement  and  the  power  of  appoint- 
ment, appointed  A500  to  her  daughter,  Mrs.  Little ; 
one-fourtii  of  the  residue  to  her  son,  Edward  Hunt, 
such  one*fourth  to  go  to  her  grandson,  Frederick 
William  Hunt,  If  Edward  Hunt  had  not  be«n  heard  of 
at  her  death ;  a  second  one- fourth  to  her  son  Frederick; 
a  third  one-fourth  to  her  son  Benjamin ;  and  the  re* 
malning  one-fourth  to  Mrs.  Little,  during  her  life,  for 
her  separate  use,  and,  after  her  death,  upon  trust  for 
her  children,  and,  in  caae  her  said  daughter  should  die 
without  lea^g  children,  she  appointed  the  said  one- 
fourth  part  to  her  sous  Frederick  and  Benjamin  in 
equal  parts,  and  concluded  as  follows: — ^"All  the  rest,, 
residue,  and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  and  over  which  I  have  any  power  of  dis-» 
posal  by  this  my  will,  I  give  and  bequeath  the  same 
unto  and  equally  between  my  said  sons,  Frederick  Hunt 
and  Benjamin  Hunt,  share  and  share  alike,  as  tenante- 
in  common,  and  not  as  joint  tenants." 

At  the  time  of  Mrs.  Hunt's  death,  in  1877,  Edward 
Hunt  had  not  been  heard  of,  but,  inasmuch  as  the 
grandson  of  the  testatrix,  Frederick  William  Hunt,  was 
not  an  object  of  the  power,  the  appointment  to  him 
failed. 

The  trustees  of  the  settlement  had  paid  the  second' 
and  third  and  fourth  one-fourth  shares  to  the  respeotivo 
appointees,  and  the  one-fourth  appointed  to  the  grand- 
son into  court 

This  was  a  petition  by  Frederick  Hunt,  asking  that, 
half  the  fund  should  be  transferred  to  himself  and  the 
other  half  to  Benjamin  Hunt's  executors. 

Marten,  Q.O.,  and  Bowline,  for  the  petitioner.— -The- 
gift  to  the  grandson  failed,  and  we  are  entitled  to  the 
fund  In  court  nnder  the  residuary  danssb  which  is  a- 
vaUd  exercise  of  the  power  of  appointment.  She 
Intended  to  exercise  every  power  she  had,  and  we  are-' 
objects  of  the  power :  In  re  MeredUVe  Trude,  25  W.  B. 
107,  3  Ob.  D.  767 ;  In  re  Harrie^e  Trude,  Johnson, 
199, 7  W.  B.  Dig.  96  ;  Oke  v.  Heath,  1  Ves.  sen.  135; 
Folkner  v.  BuUer,  Ambler,  6U. 

B.  F.  Norton,  for  the  executors  of  Benjamin  Hant». 
supported  the  same  contention. 


Northmore  Lawrence,  tot  Thomas  Hunt,  one  of  the 
children  claiming  in  default  of  appointment.— The 
testatrix  dealt  with  the  fund,  the  snbjeot  of  the  power^. 
once  and  for  all,  so  she  could  not  have  intended  to 
dispose  of  it  again  as  part  of  the  residue.  It  is  a 
question  of  intention. 

Lamlertt  for  other  children  claiming  in  default  of 
appointment — ^If  the  residnary   gift    operates   as  an 
exercise  of  the   power   of  appointment   the  gift  to^ 
Frederick  and  Benjamin  of  Mrs.  litUe's  share  In  the- 
event  of  her  leering  no  children  is  useless,  m  they  wool^' 
take  it  as  part  of  the  residue. 

Marten,  Q.O.,  replied. 

BAooir,  Y.O.,  stated  the  facts,  and  proceeded :— The^ 
question  here  is  one  of  constmotion  only.  Seteral 
authorities  were  referred  to  In  the  coarse  of  the 
argument,  but,  inasmuch  as  none  of  them  deal  with  the  * 
question  as  purely  and  simply  one  of  constmotion,  1 . 
have  been  unable  to  find  in  any  of  them  a  guide  by 
wlileh  I  can  satisfactorily  airivo  at  a  solution  of  the  only- 
question  before  me. 

One  well-established  rule  of  the  court  Is,  that  aor. 
intestacy  wUl  not  be  presumed  unlem  it  is  indispeBsablj 
so  to  presume.    That  the  testatrix  knew  th^ 
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•power  abe  potseesed  !«  abondanU/  clear.  The  purpose 
.and  object  of  ^  te&tator  in  diaposUig  of  a  recid«e  Ib,  that 
what  may  haye  been  forgotten  or  Imperfectlj  expreased 
shall  neT^rtheless  be  laeladed  In  the  general  terms  be 
has  employed,  and  this  oonsideratlon  I  take  to  be  the 
ioundation  of  the  rule  I  have  referred  to — tIz.,  that  the 
•oofnrt  Uana  agains<»  intestacy. 

The  goteming  words  of  the  will  ate,  ''all  the 
residue**;  and  then  follows  an  enumeration  of  the 
subjects  to  be  included  in  that  unifersal  residue,  and 
'these  subjects  are  unquestiooably  more  than  one. 
They '  consist  of  ''my  personal  estate  and  effects 
whatsoeter/'  fte.,  knd,  besides  that, "  oyet  whicb  I  haTe 
any  power  of  disposal  by  this  my  will"  She  could  not 
mean  only  her  personal  estate  and  effects,  for,  by  the 

•  conjunction  "  and  **  preceding  the  words  *'  oter  which  I 
hare  any  power,"  ftc,  she  plainly  distinguisbes  that 
which  was  her  own  from  that  OTer  which  she  had  merely 
a  power  of  disposal;  and  it  is  only  by  a  forced 
construction  that   tbe  operation   of   the    conjunction 

^'  and  **  can  be  held  to  be  governed  by,  and  restricted  to, 
personal  chattels  and  effects.    Nor  do  I  think  that  the 

•  universal  controlling  effect  of  the  word  "  ali,**  with  which 
the  sentence  begins,  is  confined  to,  or  limited  by,  the 
bequest  of  the  penfonal  estate  of  which  she  was  the 

> absolute  mistress  and  owner;  but  that  it  applies  also  to 
the  other  subject  of  the  residuary  gift,  of  which  subject 
she  was  not  the  owner,  but  over  which  she  had  full 
power  of  disposal'  within  the  words  of  the  marriage 

'Settlement. 

In  the  face  of  the  word  "  all,'*  it  cannot  be  said  that 
anything  upon  which  her  will  could  operate  is  omitted. 
The  construction  for  which  the  petitioner  contends 
(the  appointment  being  to  two  of  her  children,  and 
within  the  very  words  of  the  power  she  possessed) 
is,  in  my  opinion,  the  only  one  that  can  be  properly 
put  upon  the  words  the  testatrtz  bat  need.  These 
being  JK)  other  qaestfon  on  the  petftion,  the  order  wiU 
bo  as  pny  ed* 

floHciton,  JT*  db  F.  Banninter;  Wade  A  LyaU ';  €t.  P. 


Kay,  J.    J  Deo.  10, 19. 

Li  r$  TsALB. 
Teajj:  tr.  Tsalk.  {a.) 

WiU^^ongtrttdton^Trusta  to  leaee  and  sdl,  and  in 
$hS  meamUme  la  aarry  on  htiainus — DUeretion  of 
fnlsfees— FeaCifig  of  shareB-^ChUd  dying  in  teiUOor'a 
lifetime  **or  during  the  continuance  of  the  truete 
herdnhe/ore  declared" 

A  testatOTf  who  died  in  1876.  gan  hie  JrwkM 
'i^MMofD  hieirudeee  in  fee  upon  iruet  ae  eoon  aeoon- 
vmAtnOy  might  he  eifiw  hie  deaith  to  7el  <A0  some,  chmI  in 
th§  MMiBnMme  the  trueUee  mreio  ailow  the  teMeOor^  bu$i* 
neat  to  he  carried  on  at  the  houee.  Sulgeet  thereto,  he  gaee 
the  houee  and  all  the  reeidue  of  hie  real  and  pereonal 
•eatate  to  hie  trueteea  upon  truat  4e  mil  and  convert  ae 
aoon  aeconvenitnUy  might  he  after  his  death,  and  to 
eland  poeaeaaed  of  the  proceeds  th  frusl  for  all  hie 
children  e^fuaXly.  The  wUl  <^nta%ned  the  following 
proviao:-^"  That  tf  any  aon  tf  mime  ehaU  die  in  my 
lifetime  or  during  me  continuance  of  the  truati  herein^ 
htfore  declared  leawing  a  widow  and  no  iaaue,  such 
widow  ahalt  take  the  ahate  of  her  deceased  husband  for 
hsr  lifCj*'  and  after  her  decease  the  ahare  was  to  form  part 
Pjf  <*e   tiitatar^s  residuary  estate;    and    the   testator 

(0.)  RepMMd  by  W.  IVtMT  Cbox,  Esq.,  Bstfrisler-at- 
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dedafedthat  hie  trustees  should  have  fidlpowen  a 
mode,  time,  and  place  of  aaU  of  hia  propetiy.    /»  H. 
tJie  trustees  let  the  freehold  house,  and  in  IMi  one  ^i[ 
testator'a  sons  died  intestate  and  without  issue,  I 
widow.    The  houae  had  not  heen  sold. 

Held,  that  the  ahsolute  interests  given  to  tiU  ( 
children  heoame  indefeasible  at  latest  when  the  leasat 
completed,  and  tJ^e  huainess  was  no  longer  carried siki 
the  benefit  of  hia  eatate,  ^ 

Minors  V.  Battison,  25  W.  R.  Tl,  1  App.Oaa.i 
followed^ 

Further  consideration. 

William  Henry  Teale,  by  his  will,  dated  the  i 
September,  1876,    after  certain    specific   devisn  i 
bequests,  gave  his  freehold  house,  known  as  "Thl| 
House,'*  to  trustees  in  fee  upon  trust,  as  soon  i 
veniently  might  be  after  his  death,  to  let  for  a  f 
exceeding  thirty  years,  at  a  yearly  rent  of  not  lfl«J 
£500,  the  tenants  to  take,  at  a  valuatfon,  all 
and  business  utensils  and  stock,  the  proceeds  i 
to  be  in  trust  for  the  person  or  persons  for 
being  entitled  under  the  subsequent    bequest '( 
residuary  estate,  with  power  to  the  trustees  to  i 
lease,  the  proceeds  to  be  part  of  his  residnaiy  ( 
And,  unto  the  granting  of  the  lease,  the  tmsteai^ 
to  permit  the  business  at  *'The  Bye  Houss'T 
carried  on  by  his  son,  B.  J.  Teale,  and  his 
IC  U.  Webb,  or  either  of  them,  the  trustees  i 
the  accounts  and  taking  the  ptoflte,  after  pejnMlj 
them  of  a  salary,  in  trust  for  the  person  or  psiMair 
the  time    being  entitled   under    the    bequest  of* 
residuary  estate ;  and  subject  to  the  aforesaid  tie 
declarations,  the  toetator  gave  "The  Bye  House"! 
all  the  residue  of  his  real  and  personal  estate  l#  I 
trustees  upon  trust  to  sell  and  oo&vert  as  soon  sis^ 
veniently  might  be  after   his   death,    and  to  ^ 
possessed  of  the  proceeds  and  all  other  his 
estate  in  trust  for  all  his  children  equally  as  < 
common  absolutely,  the  shares    of  females  foe  ! 
separate  use,  '*  Provided  always  that  if  an j  diUj 
mine  shall  die  in  my  lifetime  or  during  the  < 
of  the  trusts  hereinbefore  declared,  leaving  ImM 


issue  shall  take  by  substitution  equally  as  teai 
common  the  share  which  such  child  of  mine  woia 
taken  under  the  trusts  of  this  my  will;  . 
further,  that  if  any  son  of  mine  shall  die  ia 
lifetime,  or  during  the  continuance  of  the  trusts 
before  declared,  leaving  a  widow  aod  no  Usne, 
widow  shaU  take  the  share  ef  her  deceased  hodwai 
her  life  foe  hec  sole  and  s^arate  use,  and  fM 
after  her  decease  the  share  of  my  son  so  dying 
form  part  of  my  residuary  estete  hereinbfbre  beqoei 
And  I  hereby  declare  that  my  trustees  shall  beve : 
powers  as  to  mode,  time,  and  place  of  sale  ot«py^ 
property  hereby  directed  to  be  sold,  and  eaoept 
otherwise  declared." 

The  testator  died  on  the  20th  of  October,  18'»» 
his  win  was  duly  proved  on  the  9th  of  Deeembsr,  v 

In  May,  1878,  the  trustees  let  "The  Bye  fbnse 
thirty  years,  at  a  yearly  rent  of  £600. 

On  the  S4th  of  November,  1881,  B.  J.  Teale,  ow 
the  teatotor's  aona,  died  intestete  and  withon 
leaving  a  widow.  ^ 

"The  Bye  House"  property  was  nnsoM.    a» 
plot  of  freehold  land  belonging  to  the  ^0^^'?!f 
on  the  6tii  of  July,  1881,  and  this,  together  win 
Bye  House*'  property,  was  subject  to  •  f"^ 
cfeatei  by  tiM  testator  in  1868,  wfalsh  wai  t^ 

Kekewich,  Q.C.,  and  Shehbeare,  for  the 
the  aaaigneea  oi  captain  ahaces. 

BfmtMoM  Da9is,  fbrUm  ^«fdow  ef  B.  UlJ^T^t^ 
tnnti  fbr  leasing  and  selltng  are  ftfll  •«^S?si# 
therelbie,  the  share  t>t  B.  J.  Teidelu  ih0  i**^ 
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QiAiiCki[in» 


Ik  SB  T«ajjp*«-Ik  bp  Jomi. 


HxoH  Oonif « 


;    Wifod  T.  IFJksta^   S  Emd.  661.     [Kaj*  Jh 
4  to  A  re  ArrawimiihU  Tru^,  $  W.  J9U  &5S«  ^ 


Ip  III   Mng    di?MM    in    th^    oeMP   oi(    iilj||6f   ot 


^•▼aittluippeiiiiig  before  the  duOribaUoii  of  ^ 
f«D^  {IUt,  J.<^T1m  dteotot  7o«r  a^gnmeiU  wo«)d  be 
AMftiteQtfteei,  bj  poetponing  the  gettibig  ia  o|  lihe 
J,  might  alter  the  whele  of  tihe  tniiM  J  The 
I  have  a  diaontioa  as  to  poetpoaing  ^  aele*  piu!* 
thJe  QMe  doee  not  oome  witbU  the  lUie  ol 
•HivbMe  the  tnuieee  have  been  held  to  have  aqted 
bypijiwl/^  The  widow,  therefcnre,  U  ttatltled  to  a  life 
;  bk  the  share  to  which  her  htubaad  UPoUL  baie 
laMltlad  bad  that  intereet  vetted. 

«*-The  wUL  iHMl    be 

to  tha  general  nle  of  Imt 

ehanhl  generaQF  «&  W^OAm 

The  law   is   well 


Hilled  ilM*  thaeaeeiitewlMieenopowiertopiafettt  the 
iHlhg  ci  eharee,    Jn  rr  ^rrrwimtfVe  TrmU  k  an 


•  •t 
<«1 


for  the  omtation  that  an 

Hie  share  of  W.  H.  ThOo 
idiUn  tha  jear  foUowhig  the  teststor's  dMth» 
wmj  rata  not  later  than  tha  granting  oC  thalsaia 
km BjmBamm*'  prnpesfy  In  1«78. 


SMame,  for  another  mortgagee. 


Q.O^  and  Jfof^Aeod,  for  the 

.  19. — Kat,  J^  stated  the  provisions  of  the  win 
Iha  oUiff  faotSf  ^continued:— Tha  ^n^s^on  if 
,  on  the  death  of  the  son,  his  interest  in  the 
jnmperty  was  divested.  That  depends  on 
Bg  of  the  words  **  shall  die  in  my  lifetime  or 
Iha  oontlnaance  of  the  trusts  hereinbefore 
On  the  one  hand  I  am  asked  to  read  that 
;si  any  time  before  the  trustees  shall  have 
eonarted  the  residuaiy  property.  On  the 
]Mid>  it  is  urged  that  it  means  on^  daring 
gntfaaance  of  tiie  trusti,  supposing  them  to 
«a  carziad  out  within  a  year  from  the  testator's 
Aaafh  m,  at  any  rate,  not  later  than  the  granting 
eC  ^  leaaa  of  '*The  Rye  House"  proper^»  whioh 

Ci'an  esid  to  the  provision  for  oarrying  on  the  testa^ 
•  Iwttlnew  there.  Ko  authority  has  been  found  very 
liMdly  in  point,  and  probably  no  case  oould  be  of  much 
nsa  in  determining  the  meaning  ot  this  wUl ;  but  the 
*  mlo  of  the  oourt  in  a  gift  to  ohildren  of  the 
:  of  his  reeidusry  property  is  to  favour  that  con- 
L  which  leads  to  the  vesting  indef  easibly  of  such 
as  early  as  may  be.  And  of  this  Minors  v. 
35  W.  R.  27,  1  App.  Oss.  438,  is  a  recent 
The  testator  here  bfis  given  the  trustees  a 
disaretion  as  to  the  time  of  converting  his 
ft  bat  he  has  expressed  a  wish  that  this  should 
I  as  soon  as  eonveniently  might  be  after  his  death, 
Allowing  the  case  of  Minors  v.  BattiBon^  I  think  the 
oeUEtia  bound  to  hold  that  the  absolute  interests  j^ven 
Is  tha  testfttoi^s  children  became  indefeasible  at  latest 
lAsQ  Iha  lease  was  completed  and  the  businees  was  no 
Mnr  carried  on  for  the  benefit  of  Lis  estate. 

Il6  resalt  is  that  the  share  of  the  eon  which  belonged 
tohfan  aa  personal  estate  [Smith  v.  Clox^  4  Had. 
4^)  will  devolve,  subject  to  his  funeral  and  testamen. 
I  and  debtsy  as  to  one  moiety,  to  his  widow* 
f  tha  other,  to  lUs  next  of  kin* 


Anofa.  JsniUas,  A  Co.;  Aldrid^  Tk^fn^  A  JTarris, 


Oban,  IMv.  ) 
Kay,  J.     ] 


Sap.  9. 19. 


In  r0  JoTn$. 


Matemhr^Righi  of  rdtUnor^Meooimr^Bindo  PaAner'^ 
Ad  (32  A  33  Ftcf.  e.  46}— ^peeuOfy  orwMfoff^ 
Simple  wniram  trodHors^OroMors. 

The  appoiniment  of  a  reoeivmt  io  an  ettaUpremmkd 
some  oiseis  of  the  estate  coming  to  the  executrixes  hands^ 

HM^  IM,  OS  iss<ioiil  pomsssion  0/  parKruIor  asff|«» 
no  riglA  of  94aimm  sfMs  m  a§ains0  thnn^  ihs  emon^ 
Ma  Aaii  ne  r4ghi  ^  rttaimt  tn  ttipMi  ^f  tho  afiefs* 


JUehmoad  «.  Whtta»  27  IT.  fL  Vl^  It  Ok.  H.  361 ; 
Be  Birt,  Bbrt  t.  Bart,  81  W.  JL  SM.  i$  Ok.  IK  604» 
fbOowed. 

Am  mostOirim,  tsAa  uas  aba  a  sin|>ls  eemtro^  eroGUfcr* 
gU  Mo  heir  kands^onimm  Ugai  tussts  {rents  emi  pre^ 
ofreatetk^.  A  fsssiveroftkeestatewQSSisbse^tmUff 
avpoinied.  Then  tssre  onodOors  ly  spsoiaiiy  and 
simple  eomttmst  sredifara. 

Held,  thatths  effest  of%%A^Vid.t.  4$,  Idngio^ 
amgmmd  the  fund  for  puymmt  of  simpie  oontraa 
creditors  hyenakUng  tkom  to  shmfe  With  the  opeotaUy 
creditors  tn  f  As  IsgtU  assets^  ths  ri^  of  tehiner  ef  am 
nssuirix,also  a  creditor  ^sfoiais  esnlracl,  was  mdargod 
to  the  samo  extent;  and  that  the  assetn  boing  treated  am 
dSvidodratsaUg  among  the  spesiaUu  ^nd  sknpio  eoairaot 
creditors,  ike  sxseuirim  ndgkt  rstain  her  aMd  aj^%ns9 
thsdwidends  payabh  to  the  laMmr  fe  ike  Mfsnf  of  Ms 
^2  ossstr  rsfisimfiy  isr. 

WiUon  V.  OoxweU,  23  dK  2>.  764,  32  W.  B.  Dig,  82,. 
followed. 

lather  eonsideration  of  a  ereiltoi^s  action  lei  tha 
administration  of  the  feeal  and  pemsnal  estate  of  Heaiy 
Jones»  deoeaaedi  whoee  will  was  dated  tha  I6th  ol 
October,  1879,  and  pioTSd  ti»a  22Bd  of  July,  1883. 

Tha  defendant  was  tha  aoib  asecatrte  of  Hawy 
Jones's  wilL  She  also  claimed  ^galnat  his  estate  as  a. 
simple  oontraat  creditor* 

By  the  deoiea,  dated  tha  14th  of  ApiiU  1883.  aeepantt 
wsae  dircotBd,  and  a  nfeienoe  was  made  ta  ohav^hars  to^ 
appoint  a  reoeivar.  The  deerea  wne  made  in  the  preeenoe 
of  tha  defendant;  sha  raised  no  objectian  ta  the  ap- 
pointment of  a  leaelvasi  and  the  decree  n»de  no  pio* 
visiott  for  saving  tha  light  oC  retainst  af  the  defendant 
aa  exaeotiix  and  oredltor. 

On  the  26th  of  September,  1883,  an  order  was  made 
appointing  T.  L .  Bead  reaeivar  oC  tha  rents  and  proft to 
of  tha  real  eetate»  and  dirsatfng  him  to  get  in  tha 
ontslnnding  personal  estate ;  and  tha  chief  cleric  on  thia 
occasion  made  a  aemoiaadam  on  hia  oiftoial  notes  aa  • 
fottaws:  «*  It  ia  distinotty  nnderataod  that  thisis  not  to 
psejodioa  the  defendant  Mis.  Ijaxtpn's  tight  of  retainer^. 
Oif  aay) ; "  baton  thelaaa  of  the  lomal order  appointing 
T.  L.  Beed  leeeiver  there  was  no  leletenca  to  any 
right  of  rafeainar  el  the  defendant  or  to  this  nndar- 
standhig,  beoaosa  (aa  it  appeaa  from  tha  Judgosmt). 
the  chief  clerk  did  not  consider  that  there  was  any 
abeolute  condition  of  the  kind  agreed  to. 

By  his  oertiflcate,  dated  the  25th  of  June,  1885,  tike 
ohiaf  clerk  certified  that  the  defendant  claimed  to  be 
entitied  to  retain  or  to  be  paid  her  debt  in  full  in 
priority  to  tha  other  debts,  but  that  the  plaintifC 
eaatended  that  tha  appointment  d  tha  reoeivar  had 
deprived  her  of  such  right,  and  he  certified  that  tha- 
reoeiver  was  appointed  wiAont  prejudice  to  snob  right 
of  retainer,  if  any. 

It  also   appeared   from   the    certificate     that    tha 

(a.)  Reported  by  Hamnr  T.  Law,  Esq.,  Barrister-at- 
Law. 
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•defendant  had  a  balaaoe  In  her  hands  on  aoooont  of  tike 
penonal  estate  of  the  teetator  of  £164  17s.  Sd.^  and  on 
account  of  the  rents  and  profits  of  the  real  estate  of 
£64  14s.  lOd.,  and  that  she  had  paid  into  oourt  on  that 
aooonnt  £147  18s.  6d. 

The  defendant  daiaed  a  right  of  retatnar  againat  all 
the  assets* 

There  were  both  apeoialtj  oreditocs  and  simple 
contract  creditors  other  than  the  ezecntriz. 

The  estate  was  insolTent. 

PiMfon,  Q.O.,  and  Begg.  for  the  plafaitifl.— The 
appointment  of  the  reoetrer  pretents  the  defendant's 
right  of  retainer  from  being  available  agahut  the 
assets  which  the  recelTer  has  collected  here:  Richmond 
T.  White,  «7  W.  B.  878, 12  Oh.  D.  Ml ;  Be  Birt,  Burt 
T.  BuH,  81  W.  B.  384,  S2  Oh.  D.  604.  The  nnder* 
standing  as  to  the  appointment  of  the  reoeiTcr  being 
made  **  without  prejadioe  to  the  right  of  retainer,"  was 
onlj  intended  to  refer  to  the  assets  which  the  eKeontriz 
had  ahreadj  got  in.  As  to  the  funds  in  the  hands  of 
'the  defendant^  and  as  to  those  paid  in  bj  her  arising 
fiom  the  estate,  there  is  no  right  of  retainer  of  the 
legal  assets  (the  rents  and  profits  of  the  real  estate)  in 
^iSie  ezecntrix,  who  is  only  a  simple  contract  creditor^ 
f6r  Hinde  Palmares  Act  has  no  reference  to  a  right  of 
cetalner,  and,  oonseqnentiy,  the  right  of  retainer  of  an 
-executor  does  not  apply  now,  any  more  than  it  did 
l^fore  the  Act,  to  legal  assets:  WUtan  t.  OosimU*  28 
Oh.  D.  764,  82  W.  R.  Dig.  82 ;  Ormoder  t.  SUwart,  2« 
W.  B.  881,  16  Oh.  D.  868 ;  Be  lUidge,  Davidson  t. 
lUidge,  83  W.  B.  18,  24  Oh.  D.  654,  659.  [Kat,  J., 
referred  to  WaUm  t.  WaUer;  29  W.  B.  888, 18  Oh.  D. 
182.] 

Hcutingif  Q.C7.,  and  Bardswell,  for  the  defendant. — 
The  understanding  on  the  appointment  of  the  reoeiter 

^amounted  to  a  safing  of  the  defendant's  right  of 
retainer,  although  it  has  been  omitted  from  the  order.  It 
would  be  a  teeach  of  f  aiUi  with  the  defendant  not  to  give 
her  the  benefit  of  the  understanding,  on  the  footing  of 
whl^  she  allowed  the  actual  iq^pdntment  to  be  made. 

.  Apart  from  that,  however,  with  reference  to  tiie  effect  of 
the  appointment  of  the  recei?er  on  the  assets  collected 
by  him,  in  7n  re  Birt,  the  executor,  who  claimed  the 

«fjghtof  retainer,  was  held,  by  assuming  the  ofQce  of 

'Solicitor  to  the  receiver,  to  hare  preduded  himself 
from  exeroisbig  his  right  of  retainer ;  and,  ae  to 
Bichmond  t.  Whiie,  we  submit  that  It  does  not  really 

•  decide  the  exact  point  here.  At  any  rate,  the  executrix 
'has  not,  in  any  way,  acted  improperly,  and  the  court 

ahould,  as  it  did  in  Biehmohd  r.  White,  read  the  order 
-as  if  a  reserration  of  the  right  of  retainer  of  the 
-executrix  had  been  contained  in  it  As  to  the  legal 
asseU,  the  efEect  of  Hinde  Palmer's  Act  Is  to  enable  a 
simple  contract  creditor  to  participate  in  legal  aseets. 

*  Where  the  simple  contract  creditor  has  also,  as  exeen- 
•tor,  a  right  of  retainer,  he  may,  consequently,  avail 
himself  of  his  right  against  the  legal  aseets. 

They  referred  to  WUenn  v.  Ccxwdl;  Davenport  v* 
Mote,  14  W.  B.  468.    [Kat,  J.,  referred  to  in  rs  Oomp^ 
'4ont  Norton  v.  Comptcn,  80  Oh.  D.  15.] 


Peareon,  Q.C^  replied. 


Cur,  adv.  vulL 


Deo.    19.— A    wrUten   Judgment   (from  which   the 

•  statement  of  the  above  facts  has  been  omitted)  was 

•  delivered  by 

Kat,  J.— The  question  which  has  to  be  determined  Is 
as  to  tiie  existenee  and  extent  of  the  executrix's  right  of 
•retainer. 

The  first  point  is  whether  I  can  give  the  executrix  the 
benefit  of  this  understanding.  If  it  had  been  ex- 
pressed In  the  Judgment  which  ordered  the  appointment 


recsifi 


^  would  1 


6t  a  receiver  I  should  do  so  as  a  matter  of  ( 
But  after  that  older  it  waa  impossible  for  the  a 
to  leslst  the  appointment ;  all  she  oould  do  woidAI 
object  to  the  person  nominated.  By  suoh 
she  might  have  delayed  the  actual  appointi 
possibly  have  got  into  her  own  hands  some  of  the  i 
In  the  meantime,  and  the  plalntlfl  may  have  i 
the  suggestion  that  she  would  withdraw  sudh  i 
tion  if  her  right  of  retainer  was  left  un 
It  is  urged  that  this  was  what,  in  fact,  tookj 
and  that  the  plaintiff  as  domintie  litie,  notwiti 
the  Judgment,  could  bind  all  the  oreditorsl^i 
agreement.  For  It  is  said  he  need  not  have  f 
upon  the  appointment  of  a  receiver  at  all,  but,  ] 
standing  the  Judgment,  he  might  have  slloi 
executrix  to  continue  to  receive  the  teststoi^f  j 
But  I  have  inquired  of  the  chief  clerk,  and 
from  him  that  he  doee  not  oonsidec  that  then 
absolute  condition  of  thie  kind  agreed  to,  and  I 
reason,  although  he  has  referred  to  it  in  the  < 
he  did  not  think  it  right  to  mention  It  in  the  < 

Then  the  question  is  whether,  in  the 
a    condition,    the  appointment  of     a 
interfere  with  the  executor's  right  of  retaineL^ 
fees  it  soems  to  me  there  are  very  strong  i 
should  not ;  even  in  the  case  where  a 
pointed  agdnst  an  executor  hoatllely  on 
misconduct  it  never  Is  intended  to  punlah  the  i 
destroying  his  legal  right  of  rbtalner.    It  \ 
reasonable  to  hold  that,  as  the  receiver  is  only  i 
the  oourt  appointed  to  protect  the  fund,  his  i 
ought  not  to  Interfere  with  any  legal  rights  i 
the  actual  possession  of  the  property,  and  that  t 
should  be  only  the  same  as  where  the  assets  axe  | 
court,  in  which  case  the  right  of  retainer  is  i 
Bat  the  difference  is  this:  when  the 
into  oourt,  there  being  no  reoelTer,  that  if  < 
the  assent  of  the  executor,  and  is  the  same 
pose  as    if   they   had  passed  through  his  1 
when  a  receiver  Is  appobited,  a  debtor  to  the  ( 
pay  his  money  direct  to  the  receiver,  and 
discharge ;  so  that  the  appointment  of  a  reoeiTfr| 
the  money  either  actually  or  tLeoretioaUy  coir''' 
executor's  hands,  and  without  possession  f 
retainer. 

This  seems  to  have  been  the  view  of  OottaM 
Biehmond  v.  White,  and  I  think  also  of  Fxy,  U^ 
case  of  Re  Birt;  and  I,  therefore,  with  soma  x  " 
must  follow  those  authorities. 

But  there  are  certain  other  legal 
actually  come  to  the  hands  of  the  executrix  1 
receiver   vras  appointed;    and,  as  against  ^ 
right  of  retainer  Is  unquestionable,  the  only  ( 
to  what  extent  it  can  be  exercised.    The  es 
simple  contract  creditor.    There  are  speoia^f  JJ 
simple  contract  debts.    [His  lordship   ' 
lengtii  to  the  32  k  88  Vict.  c.  46.] 

The  plaintiff  argues  that  the  sUtut^  82 
c.  46,  leaves  the  right  of  retainer  entlrebr 
and  that  it  can  only  be  exercised  as  againit  i 
if  any,  as  would,  before  the  Act,  have  been  sp 
pay   the   simple   contract   debts.     On  b^  ' 
executrix,  it  is  argued  that  the  specialty 
now  put|  to  all  intents  and  purposes,  in  to*  ] 
simple  contract  creditors,  and  that  "be  b»7 
out  of  the  fund  appUcable  to  payment  of  ^ot^ 

There  isa  third  view,  which  is,  that  the  ew" 
statute  has  been  to  augment  the  •n'^!. 
among  the  simple  eontract  creditors,  and  tnsi « 
of  retainer  is  benefited  by  being  now  r 


fori 


oMaiAl 


rdoaWl 


»»^ 


credi**fj 


I  stow 'SI 


I  think  the  object  of  this  Aet  was  eriyj<;|^ 
specialty  creditor  of  his  priority  In  the  W^^      - 


fund   ae 
creditors. 


For 


himself   and  the  ^^^^iM 
the  purpose  of  that  dWri  W 
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HxoK  OotniT. 


[  in  equal  degree.  For  allottierpiirpoeeehle  poiition 

^ccbltj  ereditor  remains  nnaltered.      He  may 

Ua  debt  afe  any  time  within  twenty  years.    He 

» fka  adTantage  of  an  easier  remedy  by  action.    One 

I  of  testing  the  claim  of  the  exeoatriz  is  to  try  the 

;  of  it  In  Tarions  cases.    If  the  debt  of  the  ezecatrix 

weie  eanegh  to  exbanst  the  assets,  she  ooold  defeat  all 

lilM  sperislly  creditors.    If  she  takes  it  ont  of  the  whole 

teaad— teigh  that  fund  Is  more  than  soffldent  to  satisfy 

Wt    ditt   ihe    would   diminish   proportionately    the 

<4ifld«li  payable  to  both  classes.    In  either  case  she 

woeUfria  incidentally  an  adTantage  against  the  specialty 

^ndfeBMi    Is  it  a  rdasonable  oonstmotlon  of  the  Act  to 

m^  M  this  is  the  necessary  consequence  of  it  P 

UHr9  WHliami,  21  W.  B.  160,  L.  B.  15  Bq.  270, 

'^npfems^  y.O.,  held  that  a  simple  contract  creditor  who 

JWsMained  Judgment,  bat  whose  Judgment  was  un- 

had  priority  over  all  creditors  of  the  same 

oTer     all    simple    contract   creditors — and 

the  effect  of  this    statute,  by   putting  specialty 

I  in  equal  degree  with  simple  contract  craditors, 

WM  indlreotly  to  giTe  him  priority  ofer  the  specialty 

eirittors  also,  which  he  would  not  ha? e  had  before  the 

iflt    That  decision  is  mentioned  without  dIsapproTal  by 

Ikilsto  MaeCer  of  the  Bolls  in  the  case  of  Be  SttMi,  26 

)r.  B.  736, 8  Ch.  D.  ]  54,  and  by  Lindley,  L.  J.,  in  SmUh  ▼. 

UoTfm,  6  a  P.  D.  337, 28  W.  B.  Dig.  4,  where  it  was  held 

ftstBfltther  this  stotute  nor  the  10th  section  of  the  Judlca- 

;  itoe  Aet,  1875,  took  away  his  priority.  It  does  notappear, 

'  lowever,  whether  in  that  case  there  were  any  specialty 

re.     Xee  T.  NuttaU,  27  W.  B.  805,  12  Oh.  D.  61, 

I  that  the  10th  section  of  the  Judicature  Act,  1875, 

iU  net  affect  the  right  of  retainer. 

In  Cmoder  t.  Stewart  it  was  argued  that,  as  the  Act 
g«t  n  end  to  the  distinction  between  specialty  and 
contraet  debts,  and  made  all  assets  equitable, 
'ilijht  of  retainer  must  either  be  extended  to 
ts  or  abolished.  Kalinsp  V.O.,  said  after 
(tiba  woids  of  the  stottkte  :—"  It  does  not  say  a 
bovt  the  right  of  the  executor  to  retain.  Mr. 
I  ssystUi  must  have  been  the  intention,  because 
le  lUs  most  unjust  law  as  to  the  right  of 
r  been  greatly  extended.  That  msy  be  so  ;  un- 
dsebtsdly  the  law  was  that  a  creditor,  by  simple  contract 
eesid  not  ret^n  as  against  a  specialty  creditor,  but  the 
Wsisnee  being  abolished  he  now  has  a  right  of 
nlBlMr.  That,  faowsTer,  is  simply  the  result  of  the 
Wistmuut  Hint  all  the  distinctions  between  specialty  and 
riBple  eoatnet  debts  should  be  abolished.  Therefore 
Ite  executor  has  the  right  of  retainer  against  all 
«sliton  instead  of  against  some  only.'* 

In  WiUtm  t.  Coxwell^  23  Ob.  D.  764,  in  which  the 
iMt-asntioned  oaae  was  cited,  Pearson.  J.,  held  that 
bB  the  assets  should  be  apportioned  among  the  specialty 
sni  simple  contract  creditors  equally,  and  tnat  the 
samlor  conld  only  retain  out  of  the  difidends  payable 
to  the  simple  contract  creditors,  he  t>eing  a  creditor  of 


Attet  sight  the  decision  in  i7e  WUHam  seems  to  be 
to  the  present  case  ;  but,  upon  examination, 
is  a  considerable  distinction.  The  Judgment 
was  no  longer  a  simple  contract  creditor,  but 
W  attained  a  higher  mark  than  simple  contract 
la  the  distribution  of  asesis  and  the  effect  of 
specialty  creditors  for  the  purpose  of 
on  the  same  level  was  necessarily  to  put 
bsM  after  the  Judgment  creditor. 
Bat  the  executrix  who  deslies  to  retain  is  only  a  simple 
eieditor,  and  the  law  that  she  cannot  retaiu 
specialty oreditoia  remains;  nnless  the  statute 
tbe  lead  that  for  this  purpose^  amongst  others,  the 
ipscialty  cnditor  is  of  equal  degree  with  the  rimple 
^^■trnct  enditors.  The  object  of  the  statute  was 
enJIy  to  take  away  the  priority  of  a  specialty  credi- 
te  Ofer  simple  contract  auditors,  not  to  give  any 


.  of  tiiem  priority  over  him ;  equality  between  tbeiB 
in*  CMC  of  distribution  is  the  declared  purpose. 
It  does  not  appear  from  the  report  of  Orcwder  ▼• 
Stewart  that  the  qneetion  was  actually  decided.  The 
words  of  the  Vice-Ohancellor  which  I  hate  quoted  seem 
to  Im  used  in  answer  to  the  argument  that  the  right  of 
retainer  must  be  treated  as  abolished  by  the  statute, 
because,  otiierwise,  the  consequence  would  follow* 
Pearson,  J.,  who  urged  that  argument,  has,  in  ths  latter 
case,  decided  the  point  otherwise,  and  his  decision, 
although  altered  by  the  Oonrt  of  Appeal  for  another 
reason,  has  not  been  interfered  with  in  this  respect. 
The  right  of  retainer,  as  it  produces  inequality,  is 
nerer  assisted  {Hopton  t.  Dryam^  2  Eq.  Oa.  Abr.  451) 
in  equity,  and  I  do  not  think  that  a  statute,  the  object 
of  which  is  to  effect  equality  of  distribution,  should  be 
construed  to  give  incidentally  the  power  to  defeat 
specialty  as  well  as  simple  contract  creditors. 

I  cannot  help  the  oonoluslon  that  the  Act,  baring 
augmented  the  fund  for  payment  of  simple  contract 
creditors,  has  to  this  extent  enlarged  the  right  of  re- 
tainer. In  this  respect  I  agree  with  Pearson,  J.'s, 
decision  in  W%U<m  r.  Coxwdl.  The  assets  being  treated 
as  dirided  rateably  among  the  specialty  and  rimple 
contract  creditors,  the  executrix  may  retain  her  debt 
against  the  diridends  payable  to  the  latter  to  the  extent 
of  the  legal  assets  receif  ed  by  her. 

Solicitors  fox  the  plaintifb,  W.  B.  Brooh^  for  iS^.  M. 
JSeloe,  King's  Lynn. 

Solicitors  for  the  defendant,  Buriorit  FeafM,  Hart,  A 
Burtoru 


Oban.  DIt. 

Ohltty, 


DIt.  I 
.J-  f 


Jan.  23. 


MicHBLv.  Mutch,  (a.) 


Practice — Order$  hy  eoment. 

An  ardor  made  by  coneent  and  vnthoult  the  sanetiSfi 
or  direetian  of  the  cotirf  ehould  contain  a  etaiemenit  on 
He  face  VM  it  i$  an  order  fty  eoneent 

This  was  a  summons  by  the  plaintiff  in  the  action, 
asking  that  the  action  might  be  consolidated  with  two 
other  actions  which  had  been  already  consolidated,  and 
that  an  order  made  in  the  actions  already  consolidated 
might  be  made  applicable  to  the  three  actions  when 
consolidated. 

The  order  referred  to  was  made  by  agreement  and 
arrangement  between  the  parties,  but  had  been  neither 
directed  nor  sanctioned  by  the  court,  and  there  waa 
nothing  on  the  face  of  the  order  which  showed  that  it 
waa  made  by  consent. 

ff.  B.  Baddeyp  in  support  of  the  summons. 

Romer,  Q.O.,  contra, 

Ohittt,  J.,  dismissed  the  summons,  and  added  that  an 
order  made  by  consent,  and  without  the  sanction  or 
direction  of  the  court,  should  contain  a  statement  on  its 
face  that  it  is  an  order  by  consent. 

Solicitors,  Linldaier  A  Co  ;  McDiarmid  A  Teather. 

(a.)  Beported  by  A.  D.  Uxoiabxk,  Esq.,  Barrister>at- 
Law. 


8S2 


THS  WSJBKJ^Y  KeUEK)BT£R.   ve^^m.^    Vc^XXSiY. 


SiwOquiwt. 


Iw  wm  llw»BT  BifWi* 


HiflvOniK. 


a 


Chan.  IHt.1 

JSi  r^  BsiasT  SmoL. 

P22ftXT  SXTEK  IP*   BSMIR  810901.  (o.) 

WH^Ow^^ueUonr^**  My  freehM  fqrm  and  Umdi  ** 
— Ccpy?iolda — Falsa  demonftraiilo. 

A  UMhr  4^n0i4  *'«if  frmhM  fmrm.  amd  liwfb 

uf  vfkieh  ttHnl^§i9  toeM  oof^^oU  <md  the  rtnmindtr 
fi^^ML    The  tM  cmlamed  no  reeiduapy  dmee. 
HMt  thai  ik^  eapt^holde  paMiad  under  (he  iemee. 

Votion. 

Oeorge  Aagiutns  Bright  Smith,  who  dle4  qb  th«  S4th 
of  September,  1882,  by  hie  wifl,  dated  the  IMh  of 
Augnet,  1874,  after  gifing  tpteifle  and  pfwonlary 
beqQesteyOontioued  as  follows  :—**  I  deiiae  mj  freehold 
meesoage  and  premises.  No.  27.  Ckio^pnr-atreet, 
Ghvlng  Cross,  in  the  said  oounty  of  Middlseei^  known 
as  the  British  Ooflee  House,  and  now  in  the  oooupation 
ol  the  City  of  London  Brewery  Go.,  and  my  freehold 
larm  and  lands  situate  at  Edgware,  in  the  said  county 
of  Middlesexi  and  now  in  the  oeoupation  of  James 
Bn^,"  •  .  •  "nnto  the  said  Arthur  Augnstna 
'Whitelock  Bright  Bright-Smith  (the  testator^s  son)  and 
George  Bannatyne  Wymer,  or  the  surrivor  of  them, 
upon  trust  to  sdl."  The  trusts  of  the  proceaie  of  sale 
were  for  the  testator's  children  in  equal  almies.  Hie 
wUl  contained  no  residuary  deTiae. 

The  testator's  real  estate  in  Edgware  and  Hendon, 
comprising  about  serenty-six  acres,  of  which  about 
'twenty-six  were  copyhold,  and  the  remainder  freehold, 
and  occupied  by  Mr.  Bray,  at  an  entire  rent  of  £15S  per 
annum,  was  put  up  for  sale  by  the  trustees  in  pursuance 
of  the  direction  contained  in  the  wilL  It  appeared  that 
tb9  copyholds  and  the  freeholds  could  not  be  diattn- 
guiehed. 

This  was  a  motion,  en  behalf  of  the  testator's  son,  to 
rectify  an  order  made  by  his  lordship  in  chambers  by 
declaring  that,  upon  the  true  construction  of  the  will, 
be  was  entitled,  as  customary  heir,  to  the  testator^a  land 
aopyhold  of  the  manore  of  Hendon,  Edgware,  and 
Kingsbury,  in  the  county  of  Middlesex. 

jMacnaghienj  Q.G,,  and  Trevor  WhUe,  for  tile  motion. 
i^Th&te  is  an  fntestaoy  as  to  the  copyhold  parts  of  the 
farm.  The  word  ^'freehold"  is  the  leading  part  of  the 
description,  and  the  words  in  question  must  be  read  as 
if  they  were  **  my  freehold  part  of  the  farm  and  lands  ** : 
Hall  T.  Fiahert  I  0oll.  47 ;  8Ume  t.  Qreentng^  18  Sim. 
890 ;  Eardwich  t.  Hardwiek,  21  W.  B.  719,  L.  R.  16 
Eq.  168 ;  Travera  ▼.  Blundell^  6  Ob.  B.  436,  S5  W.  B. 
Dig.  326. 

BomeTt  Q,C.,  and  FaZZ,  in  support  of  tha  oontenitten 
that  there  was  not  an  intestacy  as  to  the  copyholds. — 
The  de-vise  is  of  a  farm  and  lands  in  Edgware  in  the 
occupation  of  Bray,  described  as  freehold.  It  must  be 
taken  that  the  testator  intended  to  derive  under  that 
desoiciption  the  whole  farm  which  Bray  occnpied.  Bedl 
V.  Fisher  would  be  decided  differen^y  at  the  present 
time,  and  Stone  ▼.  Greening  was  heard  as  a  short  cause, 
and  cannot  be  relied  on  as  an  authority :  In  re  Harriion, 
.  Turner  ▼.  Bellard,  30  Ob.  D.  390 ;  Doe  d.  Dunning  ▼. 
CranOoun^  7  M.  4k  W.  1. 

T,  C.  Wright,  for  the  trustees. 

Macnaghten,  Q.G.,  replied. 

Obiitt,  J. — The  principle  of  construction  upon  which 
I  proceed  in  this  case  is  that  laid  down  in  substance  by 
Lord  Selborne  in  Hardwiek  ▼.  Hardwiek.     The  first 

(a.)  Beported  by  Y.  db  S.  Fowki,  Esq.,  Barrister-at- 
Law. 


rule  Ip  Ibis :  U  aU  thA  tmptf  daaoiiba 
proper^,  you  cannot  enlaige  them  by  extdmic  etifteii^ 
so  as  to  tniflnde  tnytbiM;  which  smy  pait  of  Vbms^m^ 
does  not  •cmmtelyflt..  The  seoofid  rule  is  this :  tf  « 
worde  of  description  do  not,  when  examined,  ill  li 
aocampy,  an4  If  these  must  be  come  modltotfm  « 
•o«ie  part  of  them  in  crder  to  place  %  sensible  constq^ 
tko  on  the  wiU,  then  the  whde  thing  must  be  looksi  i 
falr]y  In  order  to  see  whet  are  the  leading  woaii  il 
desoriptioe»  and  what  is  the  subordinate  matter,  sa||[ 
this  purpose  cfidenoeof  extrinsic  fncts  maybe  tegeM^ 

The  choiee  here  Ilea  between  reeding  the  dev|Mi|^ 
devise  of  the  ^  freehold  parts  of  my  tarmi**  and  wnMM 
it  as  a  d6vlse  of  the  wholis  farm.  It  eMiears  to  nsfljl 
by  the  words  *"  ferp  end  land*,*  the  testator  eMsmi 
entire  snbjeot-metter,  and  Q&et  the  word  ''faim"U 
a  senee,  eu  essential  pert  of  the  deecriptioA.  I  i|| 
in  Wberten's  Uw  LexieoA,  s-t.  «<  Ferm  **— **  lenit^l 
upon  leese  under  a  yearly  rent,  payable  by  the  tegil 
It  is  e  coUeetiTe  word,  consisting  of  meny  thiDfi^#i 
measnege,  lend,  meadow,  posture,  wood,  commoii,|ik* 

Kow  I  think  the  caee  falls  within  the  seoonifat  li 
the  rule  I  heve  mentioned,  and  not  within  thiM 
The  authorities  chiefly  relied  on  by  the  onstownrM 
are  UM  ?.  Fiehet  and  8Ume  ?.  Greening^  but  n«ttMi4^ 
thoee  eases  enP^T*  ^  ^^  ^^  ^•^  leoelTed  the  asN||l|[|| 
approbation  of  I^rd  Selhome  in  Hardwiek  v.  A 
and,  from  what  he  seys,  I  infer  that  he  thought 
was  et  leest  questioneble  whether  they  were 
decided.  In  his  judgment,  es  I  understend  it,  he 
refen  to  the  high  repntetlon  of  the  Judgef  then  fi 
excellence  of  the  particular  decisions  in  HnU  ▼•  A 
and  Stone  t.  Greening  when  they  were  broogbt  t» 
attention.  But  Hall  t.  Fieher  is  distinguisbsU^ 
ceuse,  in  thet  cese,  there  was  a  reeiduary  deTii^fiv{ 
is  a  matter  of  some  importance  in  constraieg  a  # 
when  one  g^  the  constructions  suggested  would  Mw 
an  intestaOT. 

In  In  re  ffarrieont  Turner  t.  Hethrd,  IM 
Esher  said,  '^Tou  oughH,  if  possible,  to  zss4  i» 
will  so  as  to  Iwd  to  a  testecy,  not  en  intestacy.  TteSfi 
a  golden  rule.**  ▲nd,  in  the  same  case.  Fry,  U^^ 
that  a  reaaoneble  construction  resulting  in  a  IwPf 
shotild  pre?aQ  rather  than  one  leading  to  an  iamh|^ 
In  the  will  before  me  there  is  nothing  which  win«g 
these  copyholds  except  the  devise  in  queetion.  Is  0f 
T,  Fiehir  the  settlement  was  to  uses  ai^Ueable  to  M* 
hold  property  only,  and  the  cese  is  distinguishslw  f 
that  ground.  • 

It  appears  that  Stone  t.  Greening  was  hesia  ■>* 
short  cause,  and  I  think  that^  even  at  the  tima  nf 
that  case  was  decided,  it  was  not  usual  to  hsie  W<i^ 
causes  argued,  and,  from  the  report,  the  point  •yiR 
have  been  stated  rather  by  way  of  suggestion.  ^^^fK 
the  parties  were  friendly,  and  took  the  opinion  ol  m 
court  off-hand.  At  all  cTents,  it  does  not  appear  torn 
to  be  a  goTemiog  decision.  But,  whether  it  is  eo  org 
it  is  disUnguishable  on  the  ground  that  there  wss  W  W 
case  a  residuary  devise.  The  case  of  **'<*'%i 
Blundett  affords  a  good  iUustration  of  th/J  ruIeTaj 
demonttratio  non  noctt,  but  has  not  a  very  strong  W 
ing  on  tiie  case  before  me.  For  these  ireasons  1  WJ 
that  the  word  "  freehold  "  in  this  will  may  be  i^w»» 

Solleiteie,  Okeeter  4i  Oou;  Pemberton  A  Gee^!^ 
Stamky  a^iih. 
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HnHOoner, 


If  AHTiir  v.  BocKB,  Ettok,  &  Go. 


flioR  OouBt; 


loiUhJ. 


IXf.| 


Hot.  19,  SO,  SI;  Deo.  2. 


HiJECZK  V,  Books,  Ettoh,  &  Go.  («.) 

Bmkr^Pvifment  in  hy  auctioneer — AppropruUion-^ 
Bight  of  vet^hr  io/oUow  mansi^. 


An  mtHMeer  wm  in  the  hahtt  of  hMing  Balee  of 
0tAmifiyifigthe  proceeds  into  hie  general  aooount 
dt  fl«  iafifdcoM  hmk.  By  means  of  ehegnes  on  the 
iMftiifM  the  vendors  the  price  received^  him  for 
Mr  «A^  after  dedittUng  thertftcm  his  commission 
md^mtmU^  if  any,  due  from  a  vendor  who  had 
makfsnhms  ot  the  side.  AfUr  a  large  sate  had  been 
kMssi  iht  proceeds  paid  in  hy  the  auctioneer  to  his 
\  the  lanhtrs  appropriated  the  sums  so  paid  in  to 
js  an  oserdraft  on  the  auctioneer's  account, 
ikes  hntw  how  the  money  had  come  to  their 
r'a  hands  and  the  purpose  for  which  he  meant  to 
fit, 
>  thet  a  vendor  of  catUe  could  not  recover  f^om 
simien  the  amount  received  by  the  audUmeer  as  the 
jrtH  of  his  fkkk  and  paid  into  the  bank. 

tUi  im  tile  healing  of  an  ootfon  bnnigfat  by  the 
^monot  OAttie  againet  the  bonken  of  the  anetioiieer 
Vi»  hai  dhoted  the  tale,  to  reeot er  fcom  them  the 
VMNdfottbeaale. 

9m|8  Morrii  was  an  amtioneer  in  the  heMt  of 
fortaigbtly  aolee  of  eattle  at  Ludlow.  The 
it  thete  salea  waa  to  pay  to  Menii  the 
wbioh  he  paid  in  to  hie  aooount 
iltti  defendints'  bank,  and  then  tranimitted  by 
^•y  to  the  Tendon,  after  deducting  his  0091- 
^rioa;  NDetimes  a  Tender  bought  oattle  at  the  eale 
vmt^  in  which  case  the  price  .of  auob  cattle  was 
vflan  didMtcd  from  the  porobase-money  due  to  him. 
J**"^*wIlywoeiTed  the  purchase-money  before  de- 
>^*^^itoek,  but  occasionally  he  gaTe  credit, 
~y  ^  ditjB  took  upon  himself  the  risk  of  bad 
^y  ad  aeeosnted  at  once  to  the  Tenders  for  the 
jpm  If  Ooi^  gjQ  ^i^  ^^  1^0^  f^f  ready  money.  On 
^^fl^Bneniber.  1884»  the  Christmas  sale,  the  most 
■gptotkb  of  the  year,  took  place,  and  Morris  sold 
•gytotteiaonntof  oTer  £3,900;  of  this  sum  about 
^^tmtbud  apon  credit,  part  was  at  once  paid  to  the 
^^■"^ttd  theiemahider,  amounting  U  £9,999,  was 
f  i#  MbwiBg  day  paid  in  by  Morris  in  cheques, 
2f|^^  ^"^t  to  the  defendants,  with  whom  he  kej^t 
IfehiiUttg  aoeonnt  He  had  but  one  aooount  at  the 
^  igsnoal  account  current,  into  which  all  moneys 
M 1^  Urn  fh>m  eTery  source  Were  paid,  and  upon 
|<fl  Ml  cheques  were  drawn  both  for  business  and 
[gwfc  puposss.  At  the  time  of  the  Christmas  sale 
pfllriseoiuit  was  considerably  oTerdrawn,  though  it  was 
^  1^  hy  a  guarantee  giTen  to  the  defendants  by  a 
\  Ml  peiwD,  under  which  Morris  was  allowed  to  oTsr- 
t  A»r  «p  to  £2,500.      Immediately  after  the  sale  this 

Ktes  WIS  withdrawn,  and  the  defendants  closed 
b  aooount  at  once,  retaining  the  whole  of  the 
Ail9  paid  in  as  the  proceeds  of  the  sale  in  satisfaction 
efUe  debt  to  them  from  Morris.    It  appeared  from  the 
eiibMe  that  the  defendants  had  fall  notice  of  the 
iMres  whence  the  £2,929  was  derlTOd.    On  the  8th  of 
Beember,  1984,  Morris  sold  some  stock  for  the  pl£ntifl, 
end  leeeif ed  as  the  price  £390,  which  formed  part  of  the 
£l,m'pald  in  by  him  and  retained  by  the  defendants. 
Hoaie  saboequently  went  into  liquidation.    The  plain- 
tif  nff'^^^^ogiy  oonmenoed  this  action  "  on  behaiC  of 
)msM  and  an  others  the  Tendors  of  stock  at  a  sale  held 
« Ike  8th  of  Beoember,  1884,  by  George  Morris,  of 


d.)  iMperM  by  P.  F.  WatmM,  test.,  BanMer-^t'- 
Imw. 


Ludlow,  as  their  agent  and  auctioueer,  whose  purohaM- 
moneys  were  paid  by  the  said  Qeorge  Morris  to,  and  are 
retained  by,  the  defendants,  who  adopt  and  are  willing 
to  be  bound  by  these  proceedings."  And  the  plalntllt 
asked  for  a  declaration  of  the  right  of  the  persons  oa 
whose  behalf  he  sued  to  haTe  their  respectiTo  purchase- 
moneys,  less  the  auctioneer's  commission,  paid  to  tbeni 
out  of  the  £2,229,  or  such  part  thereof  as  represented 
the  prooeeds  of  the  stock  belonging  to  them ;  an 
account  of  all  moneys  paid  to  the  defendants  represent- 
ing snoh  proceeds,  and  an  inquiry  as  to  the  persons  to 
whom  such  moneys  belonged,  with  consequential  relief. 

Not.  19,  20,  21,— ITarmtn^ton,  Q.C.,  and  BusstU 
Roberts,  for  the  plaintlfl,  in  addition  to  the  cases  referred 
to  in  the  Judgment,  cited  Lord  Chedworth  t.  Edwards^ 
8  Ves.46. 

B.  B.  Rogers,  and  R.  0.  JB.  Lane  {Barber,  Q.O.,  with 
them},  for  the  defendants* 

Our.  adv.  vuU* 

Dec.  2.— No&TH,  J.  [after  stating  the  practice  respecting 
payment  at  sales] :— It  is  dear  that,  when  business  waa 
done  in  this  way,  the  cheque  giren  by  a  purchaser  in  no 
case  represented  a  specific  sum  payableto  a  Tender.  Eren  la 
the  simple  case  of  a  Tender  only  selling  one  beast,  and 
the  purchaser  of  that  beast  buying  no  other  lot,  and  the 
auctioneer  haThig  no  separate  daim  against  either,  stfll 
the  auctioneer's  commission  would  first  bsTO  to  be  de- 
ducted from  the  price,  and  Morris  would  only  be  account- 
able for  the  balance.  But  most  transactions  would  be 
more  complicated.  For  instance,  exhibit  H.  M.  is  a  priTate 
list,  substituted  for  the  usual  printed  form  of  sale- note, 
delifoied  by  Morris  to  the  plaintiff  Martin,  showing 
that  at  this  sale  seTcnteen  beasts  were  sold  by  Morris 
for  Martin  in  separate  lots,  at  separate  prices,  to  ten 
diiCerent  persons;  and  exhibit  G.  M.  10  is  a  printed 
sale-note  deliTcred  by  Morris  to  one  Mellings,  which 
shows  that  at  the  same  sale  tweWe  beasts  were  sold  by 
Morris  for  him  in  separate  lots,  and  at  separate  prices,  lb 
nine  different  persons,  and  a  oomparison  of  the  two 
shows  that  six  persons  purchased  beasts*  sold  for  both 
Martin  and  MeUings,  and  the  cheques  which  they  gaTO 
would,  of  course,  represent  the  sums  due  from  them  for 
both  purchases,  probably  also  complicated  by  their 
haTing  purohased  other  lots  sold  by  other  Tendors,  and 
baring  other  transactions  with  the  auctioneer  which 
would  affect  the  balance  payable.  Now,  as  regards  such 
portion  of  the  £2,229  as  was  paid  into  the  bank  in  notes 
and  coin,  no  sTldenee  has  been  glTen  to  show  fcom 
Whose  stock  it  came,  and  it  seems  to  me  quite  impos- 
sible to  earmark  it  in  any  way,  or  to  ascertain  by  any 
amount  of  inquiry  from  whose  stock  it  arose.  Part  of 
it,  or  eTcn  the  whole,  may  haTe  arisen  from  the  sales  of 
cattle  for  which  Morris  had  settled  with  Tendors  on  the 
day  of  sale,  and  which  would,  therefore,  be  Morris's  own 
propermeans.  Eren  of  the  amount  paid  in  in  cheques,  suoh 
portions  of  them  as  represent  commission  would  clearly 
belong  to  Morris,  and  such  parts  of  them  as  represent  pro. 
ceeds  of  cattle  for  which  Morris  had  already  settled  with 
the  Tenders ;  and,  therefore,  the  plaintlfTs  claim,  if  it  can 
aueoeed  at  all,  must,  in  my  opinion,  be  confined  to  such 
cheques  as  can  be  identified  with  the  prooeeds  of  hia 
oattle,  less  the  oommlsston  ;  and  the  claims  of  the  'other 
persons  for  whom  he  sues,  if  capable  of  being  enfbroed  in 
thhi  aetion  at  ail,  must  be  allowed  in  the  same  way.  It 
appears  ftom  In  re  HMd^s  Estate,  KnatchbuU  t.  Ballett, 
28  W.  B.  732, 130h.  D.  696,  that  If  Morris  were  the  de- 
fendant and  not  the  bank,  or  if  Morris  and  the  bank  were 
both  defendants,  and  the  bank  were  not  creditors  of  Mor- 
ris, but  held  the  proceeds  of  these  cheques  to  his  credit^ 
the  plalntifr  would,  to  this  Ifmited  extent,  be  entlUed  to 
IbUow  the  eheques  sttd  their  proceeds,  so  far  as  th^ 
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oonld  be  identified  as  being  the  parohaae-moiiej  of  hie 
cattle.  Ex  parte  Cooke^  In  re  Siraehan,  25  W.  B.  171, 
4  Oh.  D.  123,  is  another  authority  to  the  same  efleot. 
Bat  the  plaintiff  has  to  deal  with  the  bankers  as 
defendants. 

The  W87  his  case  is  put  is,  that  Morris  was  a 
trustee  (I  use  the  word  in  its  general  sense  as  repre- 
senting  a  person  standing  in  a  fiduciary  relation  to 
another)  for  the  plaintiff  of  the  proceeds  of  sale  of  the 
plaintiif  s  stock ;  that  he,  in  breach  of  trust,  paid  the 
proceeds  of  the  aale  to  his  own  credit  at  the  defendants' 
bank  ;  that  the  defendants  had  notice  of  this  breach  of 
tmst  and  obtained  a  personal  benefit  from  it ;  and  that, 
having  thus  obtained  the  moneji  they  cannot  hold  it 
against  the  right  owner.  The  plaintiff  relies  npon  the 
well-known  case  of  PanneJl  ▼.  Hurley ^  8  Coll.  841,  and 
upon  Boderiham  t.  Boakyna,  2  De  G.  M.  &  G.  903,  in  support 
of  this  proposition.  In  the  former,  a  trustee  had  three 
accounts  at  the  bank— »a  trust  account,  in  which  he  was 
in  credit,  and  two  other  accounts,  a  private  account  and 
the  account  of  his  firm,  on  both  of  which  he  was  a  debtor 
to  the  bank.  He  paid  these  debts  of  the  bank  bj  drawing 
two  cheques  upon  the  trust  account  and  placing  them  to 
the  other  accounts.  This  was  a  dear  breach  of  trust, 
and  the  bank  hating  notice  of  it  were  compelled  to 
make  good  the  trust  fund,  of  which  thej  had  thus  made 
themsdTcs  trustees.  The  second  case  was  exactijr 
similar,  and  the  principle  has  never  been  doubted.  The 
defendants'  counsel  contended  that,  if  the  plaintiif  is 
right,  the  business  of  a  banker  could  not  be  carried  on, 
inasmuch  as,  if  the  proceeds  of  the  plaintiif  s  stock  were 
xeall/  as  between  the  plaintiff  and  Morris,  held  in  trust 
for  the  former,  and  thejr  had  notice  of  the  trust,  they 
oould  not  safely  pay  Morris's  cheques  in  favour  of  the 
plaintiff  and  the  other  vendors  without  seeing  what  was 
due  to  each  vendor,  and  seeing,  too,  that  tiie  cheque 
xeaUy  came  to  liis  hands.  But  this  argument  is 
untenable,  and  is  direcUy  inconsittent  with  the  decision 
of  the  House  of  Lords  in  Qray  v.  JohniUm,  16  W.  B. 
848,  L.  B.  3  H.  L.  1.  The  defendants  could  not  have 
refused  to  honour  Morris's  cheque  against  the  funds  paid 
in  (assuming  the  account  to  have  been  in  credit),  unless 
the  bankers  were  actually  privy  to  an  intended  breach  of 
trust  by  Morris ;  and  there  are  no  grounds  for  supposing 
for  a  moment  that  Morris  contemplated  anything  of  the 
sort.  I  have  no  doubt  that  he  would  at  once  honourably 
and  honestly  have  accounted  to  the  vendors  for,  and  paid 
to  themi  the  amount  fox  which  their  stock  had  been  sold, 
if  the  defendants  had  not,  by  the  course  they  adopted, 
deprived  him  of  the  means  of  doing  so.  But  the 
difficulty  I  find  in  the  plaintiff's  way  is,  that  Morris  did 
not  commit  any  breach  of  trust  of  which  the  defendants 
oould  have  notice.  The  ordinary  course  of  business  was 
followed.  Morris  was  a  peiaon  whom  the  vendors 
trusted,  with  whom  their  accounts  were  made  up,  and 
to  whom  they  looked  lor  payment,  and  the  purchasers' 
cheques  were  drawn  in  his  favour  for  sums,  some 
portion  of  which,  at  least,  in  every  case  belonged  to  him. 
The  bank,  too,  was  down  to  that  time  treating  him  as 
entitied  to  overdraw  up  to  £2,500,  and  he  had  no  reason 
to  anticipate  that  such  overdraft  would  suddenly  be 
stopped.  Under  these  droumstancesi  it  appears  to  me 
tiiat  the  cheques  paid  by  the  purchasers  were  Morris's 
cheques,  and  that  he  was  Justified  in  paying  them  to  his 
only  account  at  the  bank. 

Then,  what  is  the  effect  of  such  a  payment  by 
Morris  to  the  bank  P  To  soma  extent,  at  any 
rate,  the  money  received  1^  the  bank  in  respect 
of  such  cheques  was  Mmris's  money  beyond  sil 
question;  and  the  bank  did  not  know,  and  had  no 
means  of  knowing,  what  portion,  if  any»  of  each  or  any 
cheque  aroae  from  the  sue  of  cattie  to  any  vendor,  or 
whether  anything  was  due  to  such  vendors  or  not.  The 
relation  between  bankers  and  customers  is  well  known 
lo  be  that  of  debtor  and  creditor  only ;  Foley  v.  Hillf 


2  H.  L.  0.  28.  There  is  no  relation  of  tm 
ceaitui  que  truft  between  them,  although,  if  the  i 
be  a  trustee  committing  a  breach  of  trust  to  u 
bank  is  privy,  the  bank  may  become  a  trusts 
tori  for  the  ceHui  que  truet.  When  Morris  pij 
£2,229  to  the  defendants,  it  naerely  beoame  oiM 
the  account  between  them.  If  the  account  hal 
credit,  the  defendants  would  haTe  become  d^ 
Morris  for  the  balance  in  his  faToor,  and  ^ 
honour  his  cheques  against  such  balance.  laa^ 
Moiria  was  indebted  to  the  defendants  on  the^ 
of  the  account  in  a  greater  amount  than  the  suii 
the  payment  into  that  account  merely  had  tht.^ 
reducing  the  amount  of  his  indebtedness  to  Hii 
it  left  a  balance  still  against  him.  Uiid 
drcumstancea,  I  see  no  principle  npon  which] 
that  the  payment  by  Morris  of  the  £2,229  to  III 
with  the  defendants  ought  not  to  have  its  i' 
effect  of  satisfying  pro  tanto  the  amount  then^ 
him  to  them  upon  that  account. 

I  must,   therefore,    dismisa    the     plaintiifi 
though    I    should    have    been    glad    to   1 
to    a    different    conolusion    if     I     could. 
Mr.    Morris's    evidence    has    aatiafied    me 
part,  at  any  rate,  of  the  proceeds  of  the  plaia 
was  included  in  the  cheques  paid  into  the  baol 
bank,  haring  thus  got  their  debt  from  Morris,  i 
by  the  plaintiff's  money,  and  insisting  npon  I 
to  retain  this  money  to  the  prejudice  of  the  [ 
shall  not  put  him  to  any  further  prejudios, 
ordering  him  to  pay  the  costs  of  the  defends^ 
action  is  dismissed,  without  costs. 

Solicitors  for   the  plaintiff,   Saunders,  Ead 
BenntU,  Jb  Co.,  for  Corner,  Hereford. 

Solicitors  for  the  defendants*  Oree  A  8om,  for 
db  Montfcfd,  Ludlow. 


Ohan.  Div.  \ 
Pearson,  J.  J 


Oct.  ST; 
MooBS  V.  Sncxur.  (0.) 


InherUance^LimiMkn  to  righi  heirs  of  A, 
on  decUh  ^f  A:s  rigid  heir-^Inheriiaate  »^ 
Wm.  4.  c  106),  s.  4— Ss«lsm«fi«  — CosiNi 
TTUifM^s  lifMMLion  aeeording  to  exMngUmm 

By  a  marriage  iMemeni  eoBecuted  in  1810, 
0/  the  wife  was  limited  to  the  use  of  the  k 
life,  remainder  to  the  use  of  tht  wife  for  Ufe, 
to  the  use  of  the  children  of  the  marriage^  •■ 
uUimaU  limitation  *'  to  the  use  of  the  right  m 
J.  fF.,  deceased  {fhe  mother  of  the  wije),  fer  «tf* 
the  date  of  the  settlement  the  wife  was  seised  «/ f 
ihe  real  estate  as  the  heiress-aP-law  of  htr  m 
moiher,  and  of  the  other  part  as  one  of  ^^^ 
of  her  deeeased  maternal  great  unde.  The  wij^ 
1846;  the  hushand  died  in  1871.  The  /iVw*"* 
favour  of  the  issue  all  failed  upon  the  dealh,*»^ 
of  the  surviving  son  of  the  marriage.        .^^^  ^ 

Bdd,  that,  if  under  thd  uUimate  «««^^ 
settlement  the  wife  took  ly  purchase,  theesWsm 
eetaU  in  fee,  and  not  in  tail,  Mandevfllsi  «^^ 
LiU.  265,  did  not  apply,  and  the  descent  mssW^^ 
her  as  purchaser.  „  ..    it.  J 

Bui  held,  thai,  under  the  uHimtde  Um*i»fih^'^ 
took  the  estate  as  paH  of  the  M  eMsvhic^ 


(a.)  Bepoctsd  by  0.  B.  Jsmtt,  Seq- 
Law. 


Burii*^ 
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If  oou  V.  Smnr. 

High  Ooubt. 

U/wre  the  marriage^  and  thai  the  ducent  tool  not  broken 
ig  the  o&tiiemint. 

^  Bj  tlie  Mfttleme&t,  dtttad  th«  ISOi  of  Angnit,  1810, 
wmd  iDad«  on  the  marriage  o(  Benjamiii  lUddook  and 
^Nne.  bia  wife,  then  Jane  Walker,  spinster,  certain  real 
MiteJbe  of  the  wife  waa  limited  to  the  use  of  the  hoaband 
loc  life,  with  remainder  to  the  nae  of  the  wife 
Hot  ttia,  with  remainder  to  the  nee  of  the  ohUdren  of  the 
TnMiiage,  with  an  ultimate  remainder  "to  the  aae  of 
i%bt  heixB  of  the  aaid  Jane  Walker,  deoeased 
of  the  eaid  Jaue  Walker,  partj  hereto),  for 


/ 


\ 


At  Ae  date  of  the  aettlement,  the  settlor,  Jane  Walker, 

w«s  aiMd  of  one  part  of  the  real  eatate  aa  heireaa- 

•A-lsp  of  her  mother,  who  died  in  1798,  and  who,  at 

Us  fisu  of  ber  death,  waa  entitled  in  fee  aa  pnrohaaer, 

■i  of  tiie  other  part  aa  one  of  the  two  oo-heireaaee- 

rf4BW  of  her  maternal  great  nnde,  Thomaa  Oooper,  who, 

itilie  tune  of  hia  death,  waa  entitled  thereto  in  fee  aa 

l.|Mhaser. 

;  tea  ICaddook  died  in  1846,  and  Benjamin  Maddook 
[Ma  in  December,  1871.  The  intermediate  limitationa 
^flie  aettlement  failed  on  the  death  in  Janaai;^,  1880, 
ilflie  laat  anrriTing  aon  of  the  marriage,  intestate  and 
Uanied.  The  plaintiff  claimed  all  the  property,  aa 
kh  aUlaw  of  Jane  Walker,  the  mother  of  the  aettlor, 
md  alao  of  Thomaa  Oooper. 

He  defendanta  were  the  tmateea  of  the  aettlement, 
lid  the  heir-at-law  of  the  aon.  The  tmateea  were  ap- 
frintad  by  the  coart  to  repreaent  the  heir  ea;  parte 
fatemd  of  Jane  Maddock. 

Oomne^Hardy^  Q.G.,  and  Northmore  Lawrence^  for 
the  plaintiff.— A  limitation  to  the  right  heira  of  A.  a 
daeeaacd  person  givee  an  eatate  in  fee  to  the  peraon  B. 
ite  anawera  the  deacrtption  of  heir  at  the  time  of  the 
eifCBttoa  of  the  deed.  On  the  death  of  B.,  however, 
tte  citate  goes,  not  to  B.'a  heir,  but  to  A.'a,  aa  if  B.  had 
taken  by  daaeent :  MandevtUe't  caee,  Co.  Litt.  26b.  ; 
WiSiama  oa  Beal  Property,  15th  ed.,  pp.  313—315; 
yeanie  on  Omtingeut  Bemalndera,  10th  ed.,  pp.  80,  82  ; 
BphiMtoae  on  the  Interpretation  of  Deeds,  pp.  37, 
287.  Then  could  have  been  no  doabt  if  the  aettlement 
bad  besn  execoted  after  the  Inheritance  Act  (3  &  4  Will. 
4  e.  106),  for  section  4  of  that  Act  ezpresaly  meeta  thia 
casB.  The  Act,  however,  waa  merely  declaratory  of 
ttsaU  hiw.  Here  Mrs.  Maddock  took  under  the  ulti- 
■rti  limitation  in  the  settlement  an  eatate  in  fee  in 
iMaimliii  aa  pnrohaaer,  but  the  deacent  muat  be  traced, 
■ot  from  her  aa  porchaaer,  but  from  the  peraon  aa  right 
irir  of  whom  ahe  took — tIz.,  her  mother.  The  fact  that 
Ink  aon  took  the  eatate  on  her*  death  doea  not  affect  the 
qieataoa.  He  took  by  deacent.  The  deacent  muat  now 
.  be  traosd  through  hia  mother  aa  if  ahe  had  taken  by 
demmt  If  thia  Yiew  ia  wrong,  then  we  aay  that  the 
remainder  to  the  wife  waa  part  of  her  old 
>,  and,  conaequently,  the  deacent  ia  not  broken,  but 
atm  be  traced  ex  parte  matermd :  Cholmonddey  v. 
<nraioR,2  J.ft  W.  1. 

B.  F.  Norton,  for  the  defendanta,  xepreaentiag  Jane 
Xaddoek'a  heir,  ex  parte  paternS, — ^There  ia  no  authority 
lor  laying  that  the  deacent  from  Jane  Maddock  ia  to  be 
tnead  ex  parte  matemd.  MandeviUe's  ca$e  relatea  to  a 
ihaitation  to  the  heira  of  the  body  of  a  deceased  person, 
and  haa  no  application  where  the  limitation  ia  to  the 
hdn-genend  of  a  deoeaaed  'peraon.  On  the  other  point, 
Ifaat  the  deacent  ia  not  broken,  I  admit  the  authoritiea 
anagainatme :  Heywood  v.  Beytoood,  13  W.  B.  514. 

L.  I^lctndf  tot  the  heir  of  the  deceaaed  aon. 

CezenB-Bardy  replied. 

PiABsoB,  J.— The  qneatbn  in  this  case  arises  on  the 


oonatmotion  of  the  marriage  aettlement  of  Mr.  and  Mrs. 
Maddock,  which  waa  ezebnted  in  1810.  [EOa  lordahip 
atated  the  facta,  and  contlnned :— ]  It  ia  admitted  that 
on  the  death  of  the  son  in  1880  the  ultimate  limitatioa 
of  the  settlement  took  effect,  and  the  question  is  in 
what  way  it  took  effect  It  seems  to  me  that  no  one 
reading  the  aettlement  oonld  have  much  doabt  about 
the  construction.  The  natural  conatructlon  would  bo 
that,  aa  Mra.  Maddock  (the  aettlor)  waa  the  only  child  of 
her  deoeased  mother,  ahe  took  under  the  ultimata 
limitation  auch  part  of  her  former  eatate  aa  waa  not 
diapoaed  of  by  the  former  limitationa  of  the  aettlement. 
That  part  of  her  old  eatate  which  waa  not  diapoaed  of 
remained  in  her,  or  waa  limited  to  her  again,  ao  aa  not 
to  break  the  deacent.  She  took  it  aa  part  of  her  old 
eatate.  Her  heir-at-law  haa  diacovered  that  if  ahe 
took  the  ultimate  remainder  in  that  way,  he  may  ha?e 
some  dii&onlfy  in  making  out  hia  title  to  that  part  of 
the  property  which  came  to  her  aa  one  of  the  co- 
heiresses of  her  nude.  He  believes  that  he  shall  be  able 
to  do  so,  but  it  may  put  him  to  some  trouble  and  expense^ 
and  he  ia  therefore  deaiioua,  if  poasible,  of  obtaining 
the  property  by  a  abort  out.  The  ingenuity  of  oounael 
haa  con^e  to  hia  aaaiatanoe,  and  it  haa  been  auggeated 
that  the  proper  oonatmotion  of  the  ultimate  limitation 
ia,  not  to  continue  in  Mra.  Maddook  ao  much  of  her  old 
eatate  aa  ahe  did  not  part  with  under  the  prior  limita- 
tiona of  the  aettlement,  but  that  the  rule  which  waa 
acted  upon  in  MandenUle^e  case  appliea,  and  that, 
although  Mra.  Maddook  took  by  purchaae  aa  anawering 
the  deacription  of  right  heir  of  her  mother,  the  deacent 
ia  to  be  traced  from  her  ex  parte  maiemd^  juat  aa  if 
ahe  had  taken  by  deacent  and  not  by  purchaae.  But 
MandeviUe'e  ease^  which  waa  examined  by  Einderaley^ 
V.O.,  in  Wright  v,  Vernon,  2  Drew.  249,  relatea  to  an 
eatate  limited  to  special  heirs,  and  not  to  an  ordinary 
estate  in  fee,  and  you  cannot  by  any  process  of  reason- 
iog  apply  the  rule  there  laid  down  to  a  oase  in  which 
the  limitation  is,  not  to  heirs  special,  but  to  hehw 
general. 

I  hold  that,  under  the  ultimate  limitation  in  the 
settlement,  Mrs.  Maddock  took  the  estate  aa  part  of 
the  old  estate  to  which  ahe  was  entitled  preriously  to 
the  marriage. 

Solicitors,  (7.  J,  Mander;  George  Gheeeman,  for 
Milee  A  Go,,  Leicester;  Le  Bra$ieur  A  Oakley,  for 
Stone,  King,  dt  Go.,  Bath. 
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High  Ooubt. 


Ohuhohwakdbns  of  8t,  QabviiOh  Fsvokubch,  v.  Willujcs. 


HiffiiOi 


H  B.  IMt.  (Hathew  sua  A.  Xi.  Bmltb,  SJ,)     Not.  80. 

CmmmwAsomfB  gf  St.  O-ibbikl,  Pbucbuboh 
«•  VnjaAHS.  (a.) 

Few  lai»^Raiin9-^LialkiUiif  of  ike  I\>$hMuAer'aeiural 
'■^L^Mie  aoquirtd  hy  himfmr  i$le§rtiph  pwrpo$e$  and 
stAtgquenUy  lw$ed  f&r  aiher  purpoHs-^TeUffmph  Ati^ 
1868  (81  cfe  38  Vid.  e.  110),  f.  2S. 

Buildings  were  acquired  hy  iht  Po$hna9ier-General  a$ 
part  of  the  undertaking  of  a  telegraph  company,  and 
eubsequently  leated  ly  him  to  a  tenant  for  purpoeee 
unconnected  with  telegraph  lueinese^ 

Edd,  that,  hy  theprotfieions  of  the  Telegraph  Aat,  1868, 
e,  22,  these  premieee  were  only  liahle  to  he  rated  to  tJie 
relief  of  the  poor  at  the  $ame  value  as  that  at  which 
ihey  were  assessed  at  the  Ujne  of  the  purchoAe,  hy  the 
Post  Office,  of  the  telegraph  company's  undertaking* 

Tbis  was  a  special  case  stated  by  the  Lord  Mayor  and 
Aldermen  of  the  City  of  London  for  the  opinion  of  the 
eonrt  under  the  prorisions  of  42  ft  43  Vict.  c.  49. 

The  facts,  as  appeared  from  tha  special  case,  were  as 
follows : — 

The  respondent  'Wniiams  was,  dorlDg  the  period  in 
respect  whereof  certain  poor  rates  were  claimed,  occn- 
pier  as  assignee  of  an  underlease  granted  by  the  Electric 
Telegraph  Go.  to  one  WilUam  Soporaft,  in  1868,  of  a 
part  of  certain  boildings  at  the  pomer  of  Mincing-lane 
which  the  said  company  had  held  as  part  of  their 
undertaking  under  a  lease  for  twenty-one  years,  granted 
to  them  in  1868.  The  remaining  part  of  the  premises 
continued  to  be  in  the  occupation  of  the  company  up 
to  the  year  1870,  and  was  used  by  them  for  the 
purposes  of  their  undertal^ng.  In  1870  the  premises 
were  purehased  by  the  Postmaster-Gtoneral,  under  the 
powers  cupferred  by  the  Telegraph  Acts,  18  6S  and  1869. 
Thereupon  all  the  coTenants  in  the  underlease  under 
which  the  respondent  held,  to  be  performed  by  the 
landlord,  became  binding  upon  the  Postmaster- (General, 
instead  of  the  company.  The  underlease  contained, 
inter  alia,  a  covenant  on  the  part  of  the  company  to 
pay  all  rates,  taxes,  and  charges  whatsoerer.  At  first, 
that  part  of  the  premises  which  had  been  in  the  occu- 
pation of  the  compapy  was  used  by  the  Post  Oi&ee  for 
telegraph  purposes,  but  in  1878  that  part  was  leased  to 
other  persons,  who  used  it  for  a  chemist's  shop,  and 
no  part  of  the  premisee  continued  to  be  in  the  occupa- 
tion  of  the  Postmaster- (General,  or  was  employed  for 
telegraph  purposes. 

At  the  time  of  the  purchase  of  the  premises  by  the 
Postmaster-General,  the  entire  building  was  assessed, 
for  poor  rate  purposes,  at  the  rateable  Talne  of  £280 
per  annum.  The  respondent's  part  of  the  premises, 
being  fl?e-thirteenths  of  the  whole,  would  have  been 
rated  at  £180  if  it  had  been  then  separately  assessed  as  an 
independent  tenemeat.  The  pteisieee  continued  to  be 
so  assessed  till  the  metropolis  general  Taluation  in  1880, 
when  the  two  parts  of  the  building  were  each  assessed 
at  £334.  There  was  no  appeal  a^nst  this  assessment. 
The  contention  of  the  respondent  was  that  he  was  only 
liable  to  pay  rates  on  the  old  assessment.  An  applica- 
tion for  a  distress  warrant  was  refused  by  the  Lord 
Mayor  and  Aldermen,  on  the  gronnd.that  the  Telegraph 
Aci  1868,  s.  22,  exempted  the  premises  from  any  liability 
in  respect  of  the  poor  rate  greater  than  that  attaching 
to  them  at  the  time  of  their  purchase  by  the  Poet- 
master- Gkneral. 

The  question  for  the  opinion  of  the  court  was  whether 
this  condnsion  was  ooireot  in  law. 

A.  0,  NicoUf  tat  the  OTcrseers. — ^The  Postmaster- 
(a)  Beported  by  A.  H.  Tox>x>,  Esq.,  Barrister-at-Law. 


Gkneral  ha#  not  leased  these  premieee  for  Uk 
purposes.  They  are  no  longer  '*pcurt  of  the  i 
taking  '*  withfai  the  meaning  of  the  Telegraph  Aal 

Sir  J.  E.  Gprti,  B.B.  ((kuMerley  with  hk 
Williams.— The  Telegraph  Aefee  glTe  the  Pcsl 
Ctoneral  power  to  lease  property  aeqiiiied 
Acts.  The  Postmaster-General  is  here  etUl  tta 
and  the  property  is  psrrt  of  his  property.  Tl| 
lature  Intended  that  the  parleh  shoold 
gainer  nor  a  1h«  by  th9  transfer  of  property, 

A.O.NicoUing^M. 

Uavmsw,  7.'«*The  question  for  the  ooart  te 
arisesoti  the  construction  of  the  Telegraph  Ao(» ' 
By  that  section  it  is  enaotad  that ''  all  land, 
undertakings  puiohased  or  acquired  by  the 
General  under  this  Act  shall  be  aseeeaable 
in  respect   to   local,  municipal,    and 
assessments,  and  ehaiges  at   sanaa  not 
rateable  value  at  which  such  land,  property, 
takings  were  properly  assessed  or  aeaeeaal 
of  such  purchase  or  acquisition.'*     It  is 
intentio%  of  the  L^tslatnre  was  to  efCeet 
between  Ibe  olaima  of  the  pariah  on  propertj 
prcTioosly  paid  poec  rate,  and  the  rights  ot 
public  in  respect  of  public  property.     The 
is  to  the  effect  that  the  rateable  valae  of  thsl 
shall  rcBMin  at  wh#t  it  was  aaeeased  at  the 
purchase  by  the  Post  Office  anthoritiee. 
was  acquired  by  the  Postmaster- General, 
being  found  that  the  whole  was   not  n 
purposes,  a  part  was  sub- let  under  the  proi 
Telegraph  Aets,  md  later  on  the  other  part  wm 
let,  one  of  the  leases  containing  a  covenant  oa 
of  the  lessor  to  pay  the  rates.    The  question  ' 
that  pioperty  ittU  remains  under  the  pro^ 
section  I  hafe  quoted*    We  must  follow  ths 
the  Act.    The  spptUapt  contended  that  the 
doing  so  would  be  nnieasonable,  and  thai 
read  in  the  words,  "while  held  by  the 
General."    But  I  see  good  reae<m  why  the 
General  shooid  have  the  power  to  lease  propsi 
not  want  on  favourable    terms.      If  he 
property*  it  dearly  comes  within  section 
does  not  require  it»  it  is  reasonable  that  li< 
able  to  let  it  on  «ieh  terms.    If   it  wen 
he  snd  the  poblio  would  suffer,  supposing  tbs 
to  rise  ova  aeonant  ef  the  enhanced  value  of ' 
Bfi  the  amomat  el  ^e  profit  rental  would  be 

A.  L.  BxrrH,  J. — T  am  of  the  same  opiaioo.  B*^ 
remembered  that  we  are  dealing  with  the  * 
lease  by  the  Post^ias^-G^nera],  and  not  «i»  ■ 
and  out  s^e> 

Order  ajfianmd. 

Solicitor  for  the  iwellaat,  BauHins. 

SoUcitor  fpr  tji^  xespondwt,  SelUMffr  i»  ^ 
Office. 
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iObvmp* 


Bae. «.  WiMVUT. 


High  Gouw. 


t  IH? .  (Ibtliew  and  A.  L.  Smllli^  J  J.)      Kot.  dO. 


Jr«ia  Ad,  18t5»  «i.  94,  M— yiftf«atic0*Xli«<y 


Amik»hid hem  Mif^fed  m»on  ttn  ^e^upnt  o/.pr9m\ 
g«trui9  Mr    to   oMs    a    imliafiM   oriiif^  /i 


IM« 


IMiM.  JTif  (<uf  nci  comfplywifih  ihenaUte^ 
■■id  on  knf  mmmoned  ^/ore  the  putices  an  order  wob 
^MA  M  k  lAould  «  aboM  the  ecrid  nuisance  vfithin 
•mmvmAfnm  the  eerHee  iheteef,  and  eweewh  eueh 
'teeiio  ntoh  thinge  a$  may  he  neoemaryfor  that 


*ts:i 


1 M  tie  order  toos  had^  heeauee  it  net  epeei/y 
Uewfhikatwtre  required  to  be  eefecvited, 
Aprtewho  attempte  to  carry  on  litigation  under 

By  me  fretedion  usually  afforded  to  juttieee  may 
meitopayiheooete. 

I  CMe  a  Tole  had  been  obtafned  on  tb«  part  of 
Mm  Idr  a  eerthrari  to  bring  ttp  an  order  of 
of  tile  Weet  Bldiog  of  Torkahlre,  made  under 
"  Hedtb  Act,  1875,  s.  96,  f6r  the  pnrpoee  of 
the  eeme,  on  the  gronnd  that  the  order  and 
I  on  wUoh  it  was  founded  were  bad. 

I  that  a  notloe  had  been  eerred  on  Oowbum 

^  94  "to  abate  a  onisaiioe  arlaing  from  nn- 

IdiaiDt,**  and  that,  the  notioe  not  being  complied 

^%  mBBOQa  to  appear  before  the  Jnttioes  wae  eerted 

At  the  hearing  tiie  jnstioes  made  an  order 

kUm  to  ttie  effect  that  he  ehonld  "  abate  the  said 

I  wlttinone  month  from  the  serrioe  thereof,  and 

indi  woiki  and  do  ench  things  as  may  be  neoes- 

» Ihik  purpose,  so  that  the  same  shall  no  bnger  be 

»«f&]ariois  to  health." 

^AllrtgB,  lor  the  justices,  showed  oa«se.-*The 
■**"""^Jjb^W»i  the  Justices  were  bound  to  insert  in 
[*<2<B,iAlik  follows  the  exact  words  of  section  96 
MMtti  Uth  Act,   1875,  a  speoifieation  oC  the 
■mftJUiMqttii^d  to  be  done.    That  is  un- 
"||"7-   Biitot  the  Justices,  but  the   defend- 
•f;*  tt^nthor  of  the  nuisance,  who  should 
PMtolad  out  the  best  semeiS^  to  be  ap- 
1^"^  "  ^^  "^  ^^  ^^'^  ^'^^  iaeidentallj 
-li"  «  P»te  The  Mayor  of  Liverpool  %^  L.  J. 
K^lir.  B.a  L.  Dig.  68,  in  which  the  facts  and 
?•»■«« dnilar,  and  the  wuids  of  the  Act,  28  ft 
int  &  121,  onder  which  the  order  was  made,  pvac- 

k^h^nfoied  to  Aimss  t.  Ackroyd,  90  W  R.  671, 
» 7Q.  B.  474;  Rey.  t.  Whitchureh,  %9  W.  U,  607, 

[Ch»im,  Q.O.  [AMon  Otaee  with  him),  hi  mppott 
mnk.'^Tke  desAdon  In  JSx  peMie  the  Mayer  of 
^ftfetlkenklf  to  the  efflset  that  there  is  uo  s^peal,  < 
llMsleeftM  «ttd«f»  the  emdlet  Act,  18  ft  19  VM.  e. 
\WA  k  dUtorant  from  the  present  statute.  As 
l>Mi  ANMNbrs,  Sri  W.  B.  918, 11  Q.  B.  B.  1*1, 
^  /.,  iafluiaiei  Ihat,  in  his  opiMoii,  tke  Justtees 
^iMliewiiAirDttksateto  bedone.  * 

.>tAir  «MI  Sey.  t.  Ititmttyn,  88  W.  B.  119, 18 


^X-^ttisRda  MUtbemade  abiolute.    the 

^  astf«  1^  the  andlMBt  ia  that  the  oidaf  made 

Ihs   ]«liM^   whoa  dinetiiv  that    he  ehall  re- 

i  a  WiSmm^  aad  lot  thafc  pupoae  axeiote  such 

fd4a  swh  fhtogs  em  may  be  wsoesiiy,  doaa  act 

It  WM  asgnad  that  the  Juatlosa  had 

to  4isoaeec  what  thMa  wotks 

lh»  ijgitiot  has,  but  as  a  «ula  Ihsy  can 

(tfon  ft<om  the  sarv^ar  when 

K)  IspoMf  bf  A.  IBu  I^DD,  XSiq.,  Baniater*at-Law. 


the  order  is  asked  for,  both  as  to  the  cause  of 
the  nuisance  and  the  best  remedy  that  can  bo 
idopted*  •  Ko  doubt  the  Legislature  intended  that  fhm 
Justices  should  perform  this  duty  before  imposing  a 
benaltj.  When  we  look  at  the  sections  there  seems  to 
be  no  room  for  doubt  that  it  was  intended  that  the 
Justtcee  shoold  determine  upon  and  specify  the  remedy* 
Thus  section  94  enacts  that  "the  local  authority  ehelU, 
if  satisfied  of  the  ezistence  of  a  nuiBanoe,  serre  a  notioe 
on  the  person  by  whose  aot,  default,  or  sufleranoe  the 
nuiaance  arises  or  continues  •  .  .  requiring  him  to 
abate  the  same  within  a  time  to  be  speeifled  in  ^e  notice^ 
and  to  execute  such  works  and  do  such  thinge  ae  *ay 
be  necessary  for  that  purpose." 

Further,  by  section  96,  if  the  court  is  satisfied  thM  the 
alleged  noisaace  exists,  an  order  is  to  be  niade  '*oik 
sudh  person,  requiring  him  to  comply  with  all  or  any  of 
the  requisitions  of  the  notioe,  t>r  otherwise  to  abate  the 
Uulsanoe,  within  a  time  specified  in  the  order,  and  to  d6 
any  works  necessary  for  the  purpose,  or  an  order  pflo^ 
hibiting  the  recuirence  of  the  nuisance,  and  directfC|^ 
tlie  execution  of  any  worioB  necessary  to  prevent  fha 


That  surely  means  that  the  justices  are  to  say  what 
works  are  to  be  executed  and  what  things  are  to  be  dene* 
Moreower,  the  forms  provided  in  the  schedule,  whioh  are 
authorized  by  section  117  to  be  used  in  these  osaes, 
confirm  my  view  of  the  language  of  the  Act.  In  Form 
A.  I  find  it  is  required  that  any  things  to  be  done  or 
worin  to  be  executed  are  to  be  stoted.  Form  0.  is  to 
the  same  effect  The  summons  in  the  present  case 
follows  Form  B.,  and  specifies  the  nature  of  the  nuisance 
'-^namely,  the  untrapped  drain~«and,  upon  that  sum^ 
mons,  an  order  ought  to  have  been  made  according  to 
the  instances  given  in  Form  G.  specifying  how  ihsit 
nuisance  is  required  to  be  abated.  ,#fr 

A.  Ifc^MiTK,  J.— J  am  of  the  same  opinion.  This  case 
is  of  some  importance,  and  as  the  case  of  Ex  parte  The 
Mayor  of  Liverpool  was  not  decided  upon  this  point, 
nor  on  this  Act,  we  are  unfettered  by  previous  autborit|y. 
Ux.  HarshaU  asks  us  to  read  section  94  as  if  the  Islet 
two  lines  weae  aot  there.  We  must  give  some  meanhig 
to  thoee  words.  I  shall  not  repeat  what  my  brother 
Ulathew  hae  said,  but  I  entirely  agree  with  him  and 
with  the  optoioa  expreesed  by  Oave,  J,,  in  the  case  of 
Ex  parte  Saundert,  aad  by  my  brother  Mathew  la 
£eg4  V.  LkwMyn* 

Bute  ube&Mle. 

A.  CharUe,  Q*0*t  asked  fbr  costs. 

Xiinnw,  J.—- It  is  not  usual  to  give  costo  against  the 
Justices,  bat  I  thlidc  we  shouM  reserve  the  right  to  Hiv 
Charles  to  ask  that  the  local  board  should  pay  thevesto 
if  it  is  found  that  they  have  carried  on  this  litigaticm 
Uider  the  Aadow  of  the  Justicea. 

M!oftor%  Ben,  Brodriok^  S  Gray,  for  I7.  O^trry^ 
deeicheaton;  Cheeter^  Maykew,  Broome,  4  Or^tkte^, 
(for  /%  /Merson,  Dewsbury ;  WiUiameon,  SiU,  i  Co.* 
for  f  AooMts  Mitcheeon,  Heckmondwike. 
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High  Cbu&T. 

£X  PAXTB  ROBA&Tf  • 

HmiO 

m  BANKRUPTCY, 
a  B.  DW.  (Om,  J.)  Not.  9, 16. 

^  parte  Bobjlbts. 
In  r$  G1LLE8PIB.  (a.) 

BiXU  of  Exchange  Act,  1682  (45  A  46  Vict  e.  61),  $$* 
57,  97  —  Foreign  hill  of  exchange — Diehonour^* 
Be-eoechangt^Liahility  of  acceptor — Proof  in  hank~ 
ruptcy. 

The  drawer  in  a  foreign  country  of  a  hUl  of  exchange 
accepted  in  England  i$  ewtiUed,  upon  the  aeoepion 
lecoming  lankrupt  before  payment^  to  prove  againet 
their  edate  not  only  for  the  amount  of  the  hill  with 
intefeetf  hut  tHeofor  the  expeneee  of  re^exehange. 

In  TO  HftmiltOD,  I  De  O.  F,  db  J.  603,  and  In  re  The 
Oeaeral  South  Amerioan  Co.,  86  W.  B.  983,  7  Ch.  2>. 
637,  heid  not  to  he  affected  hy  the  BitU  of  Exchange  Aetp 
1882,  and  followed. 

The  Bills  of  Exchange  Ad,  1882,  is  only  declaratory* 
Section  57  merely  defines  what  mny  le  treated  as 
'^  liquidated  damages  "  where  a  hill  is  dishonoured  for  the 
purpose  of  being  specially  indorsed  on  the  writ  in  an 
adiont  and  does  not  ex^ude  the  right  to  recover  the 
expenses  of  re^exchange  hefore-mentionedf  which  are  in 
the  nature  of  unliquidated  damages* 

Appeal  from  tbe  deoialon  of  the  truttee  in  bankmptcy 
x^ectiDg  the  applioanta'  proof  to  the  extent  of  £81 1  148. 

The  bankrupts,  who  were  West  India  merehant«,  had 
aooepted  six  bills  of  exohange  for  sums  amounting  to 
£3,000  drawn  by  the  applioants  in  tbe  Island  of  Tobago, 
and  payable  in  London.  Ovring  to  the  bankmptoy  the 
bills,  which  were  in  the  hands  of  indorsees  for  Talne, 
were  dishonoured. 

It  was  alleged  that  the  bills  had  been  returned  to 
Tobago,  and  that  the  drawers,  though  thejr  had  n6t  paid 
were  liable  to  paj  them,  together  with  damages  for  re- 
exohange. 

By  an  Act  of  the  Legislature  of  the  Island  of  Tobago 
it  was  provided  that,  on  any  bill  of  exchange  returned 
to  the  island  duly  protested  to  the  prejudice  of  any 
merchant  trader,  it  should  be  lawful  for  any  person  so 
prejudioed  to  demand  or  reoeiTe  damages  at  and  after 
the  rate  or  £10  per  cent,  together  with  interest  and 
expenses  of  noting  and  protesting. 

Tha  applioants  carried  fai  a  proof  for  £3,311  14s., 
being  £3,000  the  amount  of  the  bills,  £4  4e.  notarial 
expenses,  £7  lOs.  commission,  £300  damages  at  the  rate 
of  ten  per  cent,  on  the  amount  of  the  bills. 

The  trustee  rejected  so  much  of  the  proof  as  related 
to  the  last  three  items,  on  the  ground  that  they  did  not 
f ctm  a  proTaUe  debt. 

Not.  9.'^Eerhert  Beed,  for  the  applicants.*Bef  ore  the 
Bflls  of  Exchange  Act,  1882,  my  clients  could  ha?e 
proTed  for  re-exchange :  Francis  7.  Bucker^  Ambl.  672. 
Undoubtedly  old  casee  may  be  dted  seemingly  to  the 
contrary,  but  they  were  all  dted  in  fValker  t.  Hamilton, 
1  De  G.  F.  ft  J.  602,  and  there  discussed,  and  the 
decisions  in  such  oases  are  dearly  referable  to  a  different 
state  of  matters  / ;  as,  under  the  old  bankruptcy  statutes, 
there  must  have  been  actual  payment  before  proof,  there 
was  no  such  thing  as  a  daim  for  a  liability.  Walker  t. 
Eamiltan  settled  the  law,  and  Malins,  Y.O.,  followed 
that  dedrion  in  In  re  The  General  South  American  Oo.f 
96  W.  E.  939,  7  Oh.  D.  637,  which  is  also  in  my  clients' 
iaTOur.  Then  came  the  Bills  of  Exchange  Act  in  1889, 
but  it  is  not  a  complete  code ;  it  is  true  section  57  does 
not  provide  for  the  present  case,  but  it  does  not  exdude 
ity  and  by  section  97,  therefore,  the  old  law  remains. 


Cohen,  Q.O.,  and  Tate-Lee,  for  the  traiti 
Bills  of  Exchange  Act,  188S,  was  not  merdy  4mI 
there  was  condderable  doabt  on  this  very  p^ 
section  57  was  intended  to  define  the  law,  ss  tti 
for  re-exchange  had  long  been  felt  by  1 
to  be  unusually  heavy.  8use  v.  Pompe,  I 
15. 8  0.  B.  N.  8. 588  ;  Napier  t.  Schneider,  lt| 
Wootsey  t.  Crawford,  9  Oamp.  445,  show  f 
from  statute,  the  aooeptora  cannot  be 
exchange  of  this  character. 

Beed,  in  reply.— -This  was  a  general! 
in  London :  Bills  of  Exdiange  Act,  1882,  a  J 
acceptor  fails  to  pay  in  London  the  diaver  ] 
those  damages,  and  the  aooeptor  must  reel 
proper  expenses :  Prehn  t.  BUfjfol  Bank  of  I 
W.  R.  463,  L.  B.  5  Ex.  92. 

Car.i 


thei 


(a.)  Beported  by  J.  GsaAiiD  Laxno,  Esq.,  Banister-at* 
Law. 


lit  I 


Nov.  165-Oavb,   J.— In    thU 
sought  to  prove  for  a  debt  against 
bankrupts,  and  they  daim  to  prove 
certain  bills  of   exchange,    with  refa 
nothing  at  all  arises.    They  also  daim  \ 
was  caUed  the  re-exchange  on  those  bills  c 
the  rate  of  ten  per  cent.,  being  the  amooi 
Statute  of  the  Island  of  Tobago^  where 
drawn  and  indorsed. 

The  first  question  that  arose  in  the  cs 
previous  to  the  Bills  of  Exohange  Aot, 
kind  could  be  recovered  by  the  drawer  fitn  f 

Now  the  cases  are  somewhat  numeroiv,  1 
not  altogether  to  the  same  effect,  but,  after  t 
In  Walker  v.  Hamilton,  it  seems  to  me  ' 
hold  that  such  an  action— an  action,  thst  1 
damages  on  the  re-exohange — oould  nothsfel 
tdued  against  the  acceptor.     The 
with  in  i£e  Judgment  there,  and  It  is  i 
that  the  drawer  is  entitled  to  maintain  1 
against  the  acceptor.      That  is  the 
Court  of  Appeal.    It  was    followed 
tion   by   Malins,    Y.O.,    in    the   sub 
In   re   Oeneral   South  American  Oo»; 
mind,    the   other  'cases,  which  appesr  1 
to  be  contrary,  are  explained  and  dktingi 
case,  and  it  is  Impoedble  to  hold  that,  sttMl 
Bills  of  Exohange  Act  pasdng,  damsgtt* 
oould  not  have  been  recovered  against  tto ' 
thebilL 

Then  comes  the  Bills  of  Exchange  Aet,  1" 
first  provision  to  which  it  is  important  to  r 
is  section  97,  which  provides  that  *'  the  mle 
law,  induding  the  law  merchant,  save  in  »^ 
are  inconsistent  with  the  express  proviiioiii « 
shall  oontinue  to  apply  to  bills  of  exofasD|ei  1 
notes,  and  cheques.^'  It  therefore  toUowa,^ 
is  something  in  the  Act  expressly  inoomiiW] 
andent  Uw,  the  right  to  prove  for  dsm^^^J 
which  I  have  spoken  of  sUll  exist««  A  r 
made  to  section  57  of  that  Aot»  whichj 
**  where  a  bill  is  dishonoured  the 
which  shaU  be  deemed  to  be liquidstedd 
as  follows :— (1)  The  holder  may  »«»^* '  - 
liable  on  the  biU,  and  the  drawer  whohsaN|«i« 
to  pay  the  bill  may  reoever  from  the  *^^| 
indorser  who  has  been  oompeUed  to  P^T.  ^ 
recover  from  the  acceptor,  or  from  »•  **^)| 
a  prior  indorser  (o)  the  amount  of  tiw  WJ;  * 
thereon  from  the  time  of  pMsentment  ^^^^^ 
the  bill  is  payable  on  demand,  and  ticm  ^^^g 
the  bin  in  any  other  case ;  (e)theasp«Bie^^ 
when  protest  is  necewary,  and  the  f^^^dm 
tended,  ^e  expenses  of  protest ;  W^^fi^if^ 
which  has  been  dishonoured  abroad, »  u^ "" 


r(ioa< 
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[  OOWF. 


Ex  PAxraBoBAmn. 


High  Covet. 


I,  tbttWdte  may  tcoowt  from  the  drawtr  or  an 

Vi  andjfte  tamer  or  an  iadoner  who  hat  been  com* 

Ltopey  tttfUlmay  xeooferlioin  nnypartj  liable 

tiM  MMnot  of  the  xe^ezohange,  with  Interest 

tuts  tte time  of  payment."    Kow,  in  the  first 

I  Ihi  n-tniiange  which  it  mentioned  there  le  not 

i^gBwe  are  dealing  with  here  to-day.    The 

iwkkh  ia   naentioned  there  ii  merely  the 

\  ofAgliih  cnrreiioy  which  ie  represented  by  the 

IhfliMie  of  a  foreign  bilL    Sappoes.  lor  instance, 

""  iiiahin  diahononred  abroad,  say  inAmerioai 

I  ia  dollars,  the  person  suing  here  upon  such 

r  isooTer  from  the  drawer  the  amonnt  of  the 

-that  ia,    the  amonnt   in  English  money 

by  l,000dolB.  at  the  time    when  the  bill 


liiseU 


^WteiM 


)  le-ezohange  we  have  to  deal  with  here  is  a 
^fiffiurent  thing,  and  has  nothing  to  do  with  the 
1  mentioned  in  that  part  of  the  section.  The 
^  (going  back,  for  a  moment,  to  the  oom- 
t  of  it)  provides  this :  <*  That,  where  a  bill  is 
*  the  meaeure  of  damages,  which  shall  be 
I  to  be  liquidated  damages,  shall  be  as  follows  " ; 
'ily  do  not  understand  that  to  mean  that  no 
I  ottier  than  thoee  damages  shall  be  reooTered. 
t  understand  it  to  mean  that,  in  no  caAC  shall 
I  damages  be  recoTered  on  a  bill  of  exchange, 
lllAaitaad  that  pro? ision  really  to  mean  this.  It 
^  ^  oecssionally  to  insert  upon  the  writ  a  special 
^  in  order  to  enable  the  plaintiff  to  recover 
vkx  order  14.  If  he  wishes  to  do  that,  then 
IpESTidesfor  tho  damages  which  he  may  indorse, 
vadoubtedly,  he  can  only  indorse  liquidated 
A  debt  or  liquidated  damages  may  be  in* 
'  Bol  nnliqaidated  damages.  Section  57 
provides  that  in  the  ordinary  case  of 
may  treat  as  liquidated  damages,  and 
Hy  jou  may  indorse  upon  the  writ  the 
>  fit  tiie  bin,  interest  from  a  particular  time, 
of  noting,  and,  when  protest  was 
7>^  Ofense  of  the  protest  All  those  debto 
'  '"'"  *  liqoidated  damages,  and  may  be 
B  tke lull.  In  the  ease  of  a  bill  which  has 
1  abroad,  then,  if  yon  wish,  in  lieu— and 
1  "ilea'*  is  correct  there^of  the  above 
7^  may  recover  the  amount  of  the  re- 
"atistosay,  aa  I  put  it  just  now  in  the 
>  liOOOdol.  bill,  yon  may  recover  in  Eoglish 
'  tike  nine  of  l,000dols.  at  the  time  the  bill 
•doe.  That  will  depend  on  what  the  course  of 
tlHiL""*  "•*!  happen  to  be  at  that  date,  and  may 
"Vflemois  or  a  little  less,  according  to  the  market, 
■^lified,  as  I  have  said,  that  the  section 
I  afceada  to  provide  for  what  damagee  may  be 
Jj*  ^g  liquidated  damages  for  the  purpose  of 
.^jJHy  indorsed  on  the  writ,  and  that  it  does 
I  ™«w  «t  att  to  take  away  the  right  which 
jTOer  had  to  recover  from  the  acceptor  any 
.  )  of  an  unliquidated  character  which  he 
ywfs  that  he  had  suetained. 

>  dtmages  which  are  sought  to  be  proved  in 

^tte  damsges    of    that  character— they    are 

\9^  '^y;   for  although  the  statute  of  the 

xSL^  »fflottnt  at  ten  per  cent.,  yet  that  is  a 

si^  '^W  have  to  be  proved  in  an  action.  The 

2.?"°^*^^  to  prove,  first,  that  he  had  sustained 

[«[[0l|!2^^  statute  would  simply 

[i^^^'^  proving  the  actual  amount  of  damages. 

If  n7|2^^^  ^"»  *o  claim  ton  per  cent,  irrespective 

5j,?^^*n»ge  which  might  be  sustained. 
lAtiflBL^^  bere  ariaes  in  this  way.  A  man  in 
oSo!!'?^  iay,  wanta  to  buy  a  bill  in  London. 
,^^|J'  do  ao  he  has  to  give  more  than  the  actual 
i^to  awBeyof  the  island.  It  appears  the  ex- 
so  constantly  against 


mm 


AtSoTL    ™^«yof  the  island 
^^•H^Uttfc  Tobago,  and  ia 


it  that  the  Legialature  has  fixed  ten  per  oent.  as  being 
the  sum  whioh  may  be  recovered  under  the  cireao- 
stanoes.  That^  as  I  have  said,  is  in  the  natare  of  un- 
liquidated damages,  and  to  entitle  the  plaintiff  to 
recover  it  he  must  give  proof  that  he  has  sustained  the 
damage.  It  is  not  a  matter  which  goea  of  course ;  he 
must  give  proof  in  evory  case  that  he  has  actually 
sustained  the  damage.  If,  for  any  reason  whatever,  an 
indorser  is  not  compelled  to  pay  that  amount  to  hi» 
indorsee  he  does  not  sustain  the  damage,  and  not 
having  snstained  the  damage  he  cannot  reoover  it  from 
a  prior  indorser  or  from  the  drawer.  Similarly,  if  the 
drawer  cannot  be  sued  for  these  damages  by  his  in- 
dorsee  he  cannot  reoover  it  from  the  acceptor;  the 
person  who  seeks  to  reoover  these  damages  must  make 
out  that  he  has  snstained  those  damages-— that  is  to  say,, 
he  has  either  actually  paid  the  amount,  or,  at  all  evento, 
that  he  is  liable  to  pay  it. 

The  grsater  part  of  the  argument  in  this  case  war 
taken  up  in  fighting  the  more  Important  matter  which  I 
have  already  disposed  of,  and  some,  though  but  small, 
attention  waa  directed  to  the  point  of  whether  these 
damages  had  actually  been  sustained  or  not  I  do  not- 
know  whether  the  trustee  desires  to  have  my  attention 
eapeoially  directed  to  that  question  as  the  evidence  at. 
present  stands.  I  am  not  prepared  to  say  that  I  am 
satisfied  that  that  liability  has  been  made  out.  The 
money  has  not  been  paid  by  the  drawers,  but  they  claim 
aa  being  liable  to  pay  it.  There  was  sosM  evidence 
given  that  the  holder  of  the  bill  held  it  on  behalf  of 
the  applicants,  and  would  not  give  it  up  without  this 
amount  being  paid;  but  that,  of  course,  is  not  enough.. 
The  applicante  must  go  on  and  show  that  they  have 
actually  sustained  the  damage — they  cannot  claim  to 
put  that  amount  into  their  pockete  as  a  sort  of  bonus 
because  the  bill  has  not  been  met  at  maturity  ;  they  must, 
show  that  they  have  actually  sustained  that  damage, 
either  by  having  paid  it  to  their  indorsee,  or,  if  the^ 
indorsee  was  a  person  who  was  simply  their  agent  to  hold» 
and  obtain  payment  of  the  bill  for  them,  by  showing  that 
they  have  been  put  to  expense  in  obtaining  another  bill  to- 
take  the  place  of  the  bill  that  was  dishonoured.  I  do 
not  think  suifioient  attention  was  paid  to  that  part  of 
the  case,  and,  consequently,  if  the  trustee  wishes  to  raise 
that  question,  the  case  must  go  into  the  paper  again,  and 
further  evidence  must  be  adduced  on  the  point.  If  the 
trustee  does  not,  and  he  may  not  desire  to,  raise  that 
point,  then  the  result  will  be  that  the  application  must- 
be  allowed,  with  coete. 

Fafs-Iss,  on  behalf  of  the  trustee,  stated  that   his 
cliento  certainly  desired  to  raise  that  point. 

0<ue  to  $iand  out  of  the  paper  generally ,  unth  lihertj^ 
to  apply. 

Solicitors  for  the  appellant,  LowUu  A  Oo. 

Solicitors  for  the  trustee,  Z>n«cei,  Jackeonf  A  AUUe. 
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WmoKOtB  V.  ^ffteont^YB. 


HlQS  OotHh 


PMNMtt^ 


I  KoT.  19. 

ITMtemcyKtotsf  su^^Vndfu  inJtumee^Burdm  of  ftodf. 

To  etiabiiwh  a pim  of  undiu  4nfi»mo^§b  ai  io  inffoU^ 
dak  a  UikamnUiry  doomm&ni  ^  yiumI  he  sh^wn  thai 
there  tnoM  coeroitm^  and  tIM  ike  tmiaior  of*  ie$iairi»  Acm 
ieen  coereed  io  doem  acA  mhrnk  he  ot  eke  did  not  deeire 
iodo. 

Ahee^uie  viohneB  ie  noi  nMee^eiry ;  Ivi  U  mrui  lo 
ehovm  thai  the  wiU  ie  nai  the  eapreeeion  ofiheMwOon 
of  the  ieeitUor,  hui  mmething  vrkioh  Ae  Aoft  been  mmde  to 
repreeoni  cu  hie  wilL 

It  ie  not  Buffiaiem  thai  the  peteon  eharyed  wiih  undue 
influence  had  power  over  tJie  mindof  the  teeMot ;  U  nrnei 
he  ehown  that  it  has  heom  eooeroimd  ioinduee  ike  making 
of  ihie  parHouiar  wiU. 

Elizabeth  Wingrove,  deoeased,  of  "^alihaiiistow,  In 
the  ooQUty  of  Essex,  died  on  the  28th  of  Marob,  1882, 
leaving  a  will  dated  the  15th  of  December,  1869,  by 
which  she  divided  her  property  equally  between  her 
three  eons,  William,  James,  and  Alfred  Oooke,  and 
appointed  the  two  first  her  executors.  On  the  9th  of 
November,  1881,  she  executed  a  codicil,  whereby  she 
diminished  the  interest  of  Alfred  Cooke  Wingrove  to 
the  annual  income  of  £28 ;  and  on  the  17th  of  January, 
1882,  she  executed  a  second  codicil  confirming  the 
former  codicil,  and  appointing  Philip  Wentzell  an  addi- 
tional executor. 

Probate  of  the  will  and  codicils  was  taken  out  in 
oommon  form  by  the  executors,  the  defendants  in  this 
action,  and  the  plaintiff,  Alfred  WingroTe,  thereupon 
instituted  this  suit  for  revocation  of  the  probate.  In 
his  statement  of  claim  he  alleged  that  the  codicils  had 
been  obtained  bgr  the  undue  inflaeoce  of  William 
Wingrove. 

The  case  was  tried  before  the  President  with  a  special 
jury,  when  it  was  proved  that  the  testatrix  was  of  in- 
temperate habits,  but  no,  doubt  was  cast  on  her  mental 
capacity.  The  plaintiff  had  offended  her  by  taking 
back  his  wife  after  her  elopement  with  a  farm  servant, 
and  there  was  evidence  that  she  had  expressed  her 
intention  of  leavinjf^  him  only  what  would  keep  him. 
He  was  a  dairy  farmer  at  Walthamstow,  and  occupied 
land  belonging  to  his  mother,  for  which  she  did  not 
charge  him  any  rent. 

Murphy,  Q.O.^  and  Oye,  for  the  plaintiff. 

Indtrwick^  Q.G,^  and  Fritchard,  for  the  defendants. 

Hannbk,  p.,  in  summing  «p,  made  the  foUowkg 
observations  ia  dealing  with  the  plea  of  undue  in- 
fluence :— 

A  long  e^perfeiMM  o/l  this  oouit  has  eonvfM«#  me 
that  there  is  no  subject  on  which  greater  misapprehen- 
«ion  exists  that  that  of  undue  iDfluenoe  in  respect  of 
testamentary  dispositions,  a  misapprehension  which  is 
tometimes  shared  bj  learned  counsel.  I  do  not  mean  to 
suggest  that  anything  which  is  not  perfectly  accurate 
has  been  said  by  counsel  in  this  case,  either  on  one  side 
or  9n  the  other ;  but,  though  there  is  accuracy  in  the 
general  terms  in  which  you  have  heard  of  undue  in- 
fluence, I  think  it  well  to  define  more  pieoisely  what  is 
undue  influence  in  the  eyes  of  the  law. 

The  misapprehension  to  which  I  have  referred  arises, 
in  my  opinion,  from  the  particular  form  of  the  phrase 
*<  undue  influence."  All  men  are  familiar  with  the 
word  "  influence."  They  speak  of  one  person  having 
''unbounded  iofluence"  over  another,  and  they  speak 
of  good  influences  and  evil  iufluenoea  ;  but  there  may 

(a.)  Reported  by  W.  Lbtcbstbb,  Bsq.,  Barritter-at<- 
Law. 


be  iHiftt  i«  DCittmcfnIy  citUed  ^  vnbonnded  ittBuslML' 
theM  may  be  good  loflnenM  or  otII  f nffusiiM,  m' 
iriellfnflM*otoinayttotb»«<undiio'*  in  theUgilii 
of  tbe  word.  There  may  be  the  immond  tDflaeuat  i 
peveoti  of  doe  wt  over  a  ]^enon  of  Cfao  other  ssx 
ir^suUl  iMolt  in  the  person  subject  to  radi  ~ 
yielding  to  it  !tt  a  manner,  iifdoh  would  be  vert 
able  ae  regards  teetameiitery  dlepositiott  ;  or  tl 
be  the  cave  of  a  penon  iriio  la  the  relationship  of 
pHBfoii  to  another  of  the  same  eex  indulges  the 
tlon  of  his  or  her  fMend  for  evil  oourees,  and 
means  cMnfns  a  pemiciotts  iufiueiioe  over  fafni  n 
of  the  disposition  cf  ptoperty,  and  yet  ft  may  bs 
neitlier  of  those  eases  is  there  anything  whiA 
ironld  fegktfd  as  '*  undue  "  inflaenoe.  To  render 
legally  *'  undue  "  there  must  be  coercion.  A 
testat^  may  have  been  induced  to  make 
whidh  evety  dninterested  persoii  would 
yet  that  wiH  may  be  in  law  a  perfectly 
>  establish  undue  inflaenoe  it  muat  be  shown  I 
testator  or  testatrix  has  been  coeroed  to  do  an  | 
he  or  she  did  not  deeire  to  do.  Of  eouree  thi 
may  be  of  diffetent  kinds.  To  take  an 
there  may  be  coercion  with  actual  violence ; 
exist  without  anything  of  that  sort, 
vanoed  age,  or  from  some  other  oause,  a 
be  so  wedrened  that,  upon  a  thing  being 
upon  him,  he  became  so  fatigued  In  brain  ai  to 
to  do  it,  though  it  is  an  act  with  which  his 
not  go.  loflaence  which  brings  about  the 
a  will  by  a  person  in  such  a  condition  will 
iflfluenoe,"  because  it  wiU  amount  to  coercion 
fact  of  a  person  making  a  will  being  ioflnt 
doing  by  mistaken,  or  even  immoral,  con8id( 
his  own  part,  or  on  that  of  the  person  inflnsi 
would  not  be  enough  to  invalidate  a  wifl.  Th«  1 
things  which  is  suMofent  to  estabHsh  undae 
must  show  that  the  will  was  not  the  expression  of 
sf  the  testator,  but  something  which  he  has  been  ^ 
represent  as  his  wish ;  and  therefore.  If  it  U  fbovii 
the  testater*s  own  wishes  are  expressed  in  hit  eift 
ftet  that  the  wfll  is  not  such  as  would 
approbation,  or  the  fact  that  right-minded 
condemn  the  conduct  of  the  person  in 
testator  to  execute  it,  will  not  be  enough 
undue  influence. 
There  is  another  general  proposition  whifeht 


desirml4e  to  bring  under  your  notice — nastetfr"! 
eases  of  undue  influence  it  is  not  enough  to  BiMti 
the  person  charged  with  hatCng  exercised  sash  i 
had  power  over  the  mind  of  the  testator,  bin 
necessary  to  prove  that  such  power  was  exsrritedjl 
particular  case,  and  that  the  testator  waathere^ir^ 
to  nuke  the  wUl. 

The  juiy  found  a  verdict  for  the  Msadsato, 
costs,  and  the  court  gave  judgment  admittiqg  &• 
oodicils  to  piobate. 

SoIfaMev  for  the  pialBtiff,  /.  B.  Dmnn^ 
SoUeitors  for  the  defendants,  BHUary  i  t^^ 
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^.  OF  An.     81D10DXB,  Qbbbussb,  ft  Co.  v.  Htxbb  ft  Co.— Att«*Gin.  v.  MiBauu  op  Atlbsbuht.      Ct.  ov  App. 


eont   Of  SypraU 

iQ.B.lKi^«  Jan.  29. 

feiBUDKB,  &  Co.  «.  Myebs  &  Co.  (0.) 

gmri9ffl  noi  change  a  venue  laid  hy  a  plaintiff 
^«  i^vkdaaiU  can  ehow  some  serioui  injury  and 
wkkiB  eaee  hy  trying  it  at  that  venu9» 

f  aa  appeal  by  the  defendants  on  an  interlo- 

i  from  the  deciaion  of  the  BivUional  Oonrt 

aad  Mathew,  JJ.),  afftmiing  the  deoition  of  a 

IF  at  ohambert,  refuting  their  appUoation 

I  the  venue  fxom  London  to  Ll?erpool« 

t  BumeU,  Q.C,  and  J.  WdUon^  for  the  appel- 

eaanot  try  for  six  months  it  the  venne  is 

1  to  liiTerpool,  where  we  oan  have  a  speedj 

17e  ha^  five  witnesses  there  who  are  necessary 

r  esse  aad  are  not  under  onr  control,  and  may  go 

j«t  anytime.     The  London  special  jary  list  is    a 

|«Mt  and  the  notion  is  not  yet  set  down  for  triaL 

iBonies,  for  the  respondents. — ^The  halanoe  of 
I  la  the  plaintiffs'.    We  cannot  be  ready  for 
\  liTsrpooI.     The  defendants  have   not    shown 
tgionnds  for  changing  the  plaintifCs*  Tenae. 


,  M.K. — ^The  defendants  have  not  brought 

I  within  any  rule  of  practice.     The  plaintiffs' 

k  that  you  coold  not  get  twel?e  LlTerpool 

itogire  an  honest  Terdict  in  this  case.    The 

I  is  to  my  mind,  a  shocking  one.    The  defend- 

iWiHtoibowa  eerions  injury  to  their  case  and  no 

'  f  to  ihe  piaintjifs'  for  having  the  Tenue  changed. 

^  b]iry  haa   been  shown  by  the  defendants. 

i  has  nfieient  ground  for  OTerruling  three  sets  of 

U  s^&iou  that  have  been  given,  and  the  appeal 

kkdinined. 

XoDfiir,  LJ.— The  plaintiff  has  the  option  of  setting 
^  m  eiie  (town  for  trial  when  he  likes.    Defendants 
w  lOBM  isjnatice  and  a  preponderance  of  inoon- 
lor  displacing  the  plaintiffs'   right,  and  the 
have  no  right  to  foroe  the  plaintiiKs  on  to 

Ig^i  liJ.— I  am  of  the  same  opinion.  I  cannot  help 
""ithat  I  think  it  unfortunate  there  should  be  eo 
.  ^  VPttU  in  this  case.  I  think  such  cases  should 
f  mpncMd  beyond  the  Divisional  Court.  The  appeal 
'»aitbediaiiu<.ed. 

J5?"«*««  'or  the  plaintiils,  WdUon,  BuUf  <6  John- 

BoBotorsfor  the  defendants,  EUl  Jb  Dickenson. 

(*•)  B«ported  by  H.  Etans  Austin,  Esq.,  Barrister-at- 
Law. 


From  Q.  B.  Div.  Deo.  5,  7. 

ArroiurKT-GEirsRAL  1^.  Mabqttis  07  Atcesbuby.  (a,) 

Probate  duty^Peraonal  eetate-^Lunaoy—Aocumulaiion 
"^Oonvtrsion, 

The  accumtdationt  of  the  personal  esta'.e  of  a  lunatic 
were  invested  in  t?ie  purchase  of  land  hy  his  committees 
under  t?^s  orders  of  the  Lords  Justices,  By  the  convey 
ancesmadein  pursuance  of  the  orders  the  lands  were 
conveyed  to  the  use  of  the  committees,  their  heirs  and 
assigns,  upon  trust  for  the  lunatic,  his  executors,  ad- 
ministrators, and  assigns,  until  either  the  inquisition  as 
regarded  his  soundness  of  mind  should  he  superseded  or 
until  his  death,  whichever  should  first  happen^  and  until 
such  time  the  grantees  had  certain  powers  of  leasing, 
selling,  or  exchanging.  Each  conveyance  also  declared 
thai  the  premises  thereby  granted  were,  ^*  to  all  intents 
and  purposes,**  to  he  considered  as  part  of  the  personal 
estate  of  the  lunatic,  hut  there  was  no  irust  for  sale. 
Upon  the  death  of  the  lunaiic  the  Orown  claimed  probate 
duty  on  the  value  of  tJie  investment  in  land. 

Held,  tTiat  the  effect  of  the  declarations  in  the  con^ 
veyances  was  merely  U)  designate  t?ie  persons  to  whom 
the  property  was  as  land  to  go  on  tJie  death  of  the 
lunatic,  and  thai  there  being  no  order  of  court,  contract, 
or  iruit  whereby  an  obligation  was  imposed  to  sell  the 
land  during  the  lifetime  of  the  lunatic,  the  value  of  the 
investment  was  not  personal  estate  liable  to  prohale 
duty. 

Judgment  0/  Mathew  and  Smith,  J  J.  (reported  33 
W.  B.  731, 14  Q.  B.  D.  895),  reversed. 

Appeal  of  the  defendants  from  the  judgment  of 
Mathew  and  Smith,  JJ.,  on  an  information^  reported 
33  W.  B.  731,  14  Q.  B.  D.  895. 

The  information  was  to  recover  duty  payable  under 
the  Inland  Bevenue  Act,  1881  (44  Vict.  o.  12),  in  respect 
of  certain  investments  representing  portions  of  the  per- 
sonal estate  of  Sir  Henry  Mens,  deceased,  of  whoso 
will  the  defendants  were  executors. 

In  Jnne,  1858,  under  an  order  of  the  Lords  Justices 
sitting  in  Lunacy,  Sir  Henry  Meuz  was  found  to  be  of 
unsound  mind,  and  committees  of  his  estate  were 
appointed.  Between  June,  1858,  and  the  date  of  the 
death  of  Sir  H.  Mens,  the  accumulations  of  his  per- 
sonal estate  were  paid  into  court  to  the  credit  of  his 
estate,  and  from  time  to  time,  upon  petition  of  the  com- 
mittees, the  Lords  Justices  sitting  in  Lunacy  ordered 
that  such  accumulations  should  be  invested  in  the  pur- 
chase of  lands,  and  that  the  masters  in  lunacy  should 
settle  and  approve  of  proper  conveyances  in  that  behalf, 
and  declared  that  the  lands  so  purchased  should  be  con- 
sidered as  part  of  the  personal  estate  of  the  lunatic, 
and  that  the  conveyances  should  contain  powers  of  sale, 
exchange,  and  leasing  usual  in  oases  of  settlement  of 
real  estate. 

Pursuant  to  the  orders,  certain  estates  were  purchased, 
the  conveyances  being  to  the  use  of  the  committees, 
their  heirs  and  assigns,  in  trust  for  Sir  H.  Meux,  his 
executors,  administrators,  and  assigns,  until  either  the 
inquisition  as  regarded  the  lunatic's  soundness  of  mind 
should  be  superseded,  or  until  his  death,  whichever 
should  first  happen,  and  until  such  time  the  grantees 
were  intrusted  with  powers  of  leasing,  selling,  or  ex- 
changing, but  there  was  no  trust  for  ssle.  In  each  con- 
veyance there  was  a  declaration  that  the  manors,  advow- 
sons,  hereditaments,  and  premises  thereinbefore  ex- 
pressed to  be  thereby  granted  were,  "  to  all  intents  and 
purposes,"  to  be  considered  as  part  of  the  personal  estate 
of  Sir  H.  Meux.  The  words  '*  to  all  intents  and  pur- 
poses" were  not  in  the  orders  in  pursuance  [of  which 
the  conveyances  were  made. 

(a.)  Reported  by  0.  A.  Fiuu&d,  Jfisq.,  Barrister-at-Law. 

16 


311 


THB  WEEKLY  REPORTER.   hw».m.i«w    VoL  XXXW, 


Oowt  OF  AFFSAIm 


AfTOBMST-GBMBBAL  V,  MASaVIt  «F  AlLMBU&T. 


GovBffov  Am« 


Sir  H.  Menz  died  in  1883, 1'eaTing  a  will  which  he 
had  «z«mted  prior  to  his  beoomiog  insane,  whereby  he 
declared  {inter  alia)  that  all  aeenmalationB  which  might 
accrue  from  his  personal  estate  were  to  be  invested  in 
Ctoneols  and  other  itooks,  and  were  to  be  oonsidered 
part  of  his  residuarjr  penonal  estate,  and  he  made  his 
eldest  son  residnary  legatee  and  devisee.  The  will  was 
proved  by  the  defendants,  bnt,  on  the  application  for 
probate,  they  did  not  indude  in  their  affidavit  as  to  the 
vaJne  of  the  personal  estate  the  above-mentioned  invest- 
ments in  land. 

An  information  was  filed  by  the  Attomey.General, 
praying  that  it  might  be  deolared  that  the  value  of  the 
lands  puiohased  as  aforesaid  was  part  of  the  personal 
estate  and  effects  of  Sir  H.  Meux  at  his  decease,  and 
liablei  under  the  Customs  and  Inland  Bevenne  Act,  1881, 
to  dnfy  as  part  of  the  estate  and  effects  in  respect  of 
which  probate  of  his  will  was  granted  to  the  defendants* 

Mathew  and  Smith,  JJ.|  having  held  that  the  value  of 
the  land  was  personal  estate  and  liable  to  probata  duty 
(see  report,  S3  W.  B.  731, 14  Q.  B.  D.  895), 

The  defendants  appealed. 

Davey^  Q,0,t  aud  Arthur  Lweh,  tot  fhe  appellants. 

Bir  E.  E.  Wehvter,  A.O.,  Sir  J.  E.  Qcrgt,  8.G.,  and 
Vaughan  Eawkin$,  for  the  Grown. 

Cookiont  Q,0>,  and  Vaughan  IViUiamif  for  the  heir- 
aUaw. 

The  arguments  appear  in  the  judgments. 
The  following  oases  were  cited  in  addition  to  those 
.mentioned  in  the  Judgments:  —  Attomey-General  y, 
MangUi,  5  H.  &  W.  ISO;  Ohatfidd  v.  BerchtoUt,  20 
W.  B.  401,  L.  B.  7  Ch.  192 ;  In  re  Badeook,  4  M.  ft 
Or.  440;  Attorney >  General  v.  Lomae,  22  W.  B.  188, 
L.  B.  9  Ex.  29;  Sheppard's  Touchstone  (by  Preston), 
p.  186;  Elmer  on  Lunacy  (ed.  1864),  p.  162  ;  Lewin  on 
Trusts  (7th  ed.},  p.  827. 

Lord  EsHXH,  M.B.— The  question  is  whether,  in 
respect  of  certain  property  of  a  lunatic,  the  Crown  is 
entitled  to  probate  duty.  It  is  dear  beyond  oontroversy 
that  at  the  moment  of  his  death  the  property  was,  in 
fact,  land,  and  not  money  at  all.  Kevertheloss,  it  was 
argued  for  the  Crown  that  it  Is  to  be  treated  as  if  at  that 
moment  it  was  personal  property,  that  is,  money.  On  the 
other  hand,  it  is  alleged  that,  as  this  property  wav,  in 
fact,  land  at  the  moment  of  the  death,  it  must  be 
treated  as  land  and  not  be  subject  to  probate  duty.  I 
think  that  the  whole  question  depends  upon  what  was 
the  state  of  things  in  fact  or  law  at  the  moment  of  the 
death  of  the  lunatic.  Unless  there  be  something  more 
in  the  case,  I  should  say  that  that  which  was  land  in  fact  at 
the  moment  of  the  death  cannot  be  treated  as  personal 
property  or  as  anything  but  land,  unless  in  equity  it 
would  be  treated  as  personal  property,  that  is,  money.  T  f 
it  is  land,  and  as  land  is,  at  the  moment  of  death, 
in  the  hands  of  a  trustee  or  of  those  who  are  not 
trustees,  then  at  common  law  ft  must  be  treated  as  land. 
The  question  U  whether,  although  it  is  land  and  in  the 
hands  of  persons  who,  if  anything  were  done  with  it, 
would  have  to  convey  oi  dMl  with  it  as  land,  equity 
would  treat  it  as  personal  estate  and  not  as  land.  If 
equity  would  do  so,  I  agree  that,  in  the  oiroumstanoes  of 
this  case,  the  property  most,  for  the  purposes  of 
probate  duty,  be  personal  estate. 

Now  I  think  that  a  court  of  equity  never  will 
treat  as  personal  estate  or  as  money  that  which, 
in  fact,  is  land,  and  must  be  oonveyed  as  land, 
unless  during  the  lifetime  of  the  person  whose  land  is 
being  considered,  or  the  descent  from  whom  is  being 
considered,  there  is  a  coatmct,  or  a  trust,  or  an  order 
of  the  court  impoeed  on  that  land,  by  virtue  of  which 
the  land  was  to  b6  sold  and  converted  into  money 
during  the  Ufetime  of  that  person.    If  that  be  so,  we 


have  to  consider  (subject  to  aaothev  qnestton  wUs 
will  afterwards  deal  with)  whether  there  was  a  eonti 
trust,  or  order  of  court  directing^  ttuLt  this  prop 
which,  at  the  time  of  the  death  of  the  lunatic^  wm  ^ 
and  in  the  hands  of  trustees,    should   he    sold, 
that    the   sale    might    take   place    daring    tte 
time  of  the  owner*    It  is  not  pretended  that 
any  contract  to  that  effect,  but  it  ia  aald  that  there 
order  of  oourt  and  a  trust,  that  the  cider  was 
by  the  Lords  Justices  in  Lunacj,  and  that,  under 
direction,  a  deed  was  executed,  whieh  oontaineda 
that  effect.    In  answer  it  was  said  that  the  Lord  s 
in  lunacy  have  no  authority  to  alter  the  oondil 
lunatic's  property  during  the  lunacy.     To  my 
proposition  is  wholly  untenable.     The  Lords  J\ 
Lunacy  have  authority  and  Juriadiotion  to  aot  as 
were  the  guardians  of  the  lunatlOy  and  to  do  tMi 
they  consider  most  fdr  his  beneflfe.     Thej  act 
view  to  what  is  best  for  him.     It  ia  true 
general  rule,  they  endeavour  so  far  to    deal 
property  that  if  he  were  to  beeome  aane  ha 
himself  with  all  the  powers  and   teeiUties 
would  have  had  if  he  had  never  beoome  li 
It  is  not  true  to  say  that  tiiey  never  can  deal 
property  except  to  that  extent^   beoanae  it  ii 
question  that  they  may  nuke  anch  an  order 
made  here,  that  money  should   be  inveated  in 
land  be  converted  into  money;   and  if  that 
things  is  to  exist  when  the  person  again  beoosMii 
it  is  contrary  to  fact  to  say  that  he  Is  in  ths 
position  and  has  the  same  faoilitiea  as  If  he  hsd 
become  lunatie.    If  in  this  case,  after  the  octe 
been  carried  out  and  the  money  had  been  io^ 
the  purchase  of  land  under  this  deed,  the  looi 
come  to  his  senses,  it  is  impossible  to  say  that  he 
have  been  in  the  same  position  as  if  the  prq^ 
remained  in  money.    It  would  hare  been  Isni  i 
hands  of  trustees  for  his  benefit,  and,  althoofh 
beoame  sane  he  would  have  had  abaolute  pew 
detl   with   it   as   ceitui   que   truest    yet  tbst 
have   been   by   virtue   of   his    benefloial 
the    property.      He  would  have  had  the  land, 
said  that  he  must  elect  in  order  to  have  soatf 
upon  it.    What  election  P    He  would  have  had 
with  all  the  powers  of  a  sane  eeetui  que  trust,  ftiMjK 
sold  it  would  have  had  money.     But  that  w^i^^ 
been  wholly  irrespective  of  an  order  of  court  ^»ulgj 
effect ;  that  would  have  been  the  reault  of  his  bmm 
sane  after  the  court  had  exercised  its  powers,  whM 
was  insane,  in  doing  that  which,  if  he  had  beta  ■* 
he  could  have  done  for  himself — ^viz.,    iiivei^ 
money  in  the  purchase  of  land.    So  far,  therefoi^iil 
anything  was  to  be  done  during  his  lifetime,  ^^^^ 
to  me  that  the  declaration  in  the  order  had  no  eifoa  < 
all.    It  did  not  give  him  power  to  do  anything  v^j*< 
sane,  he  would  net  have  had  power  to  do,  and  it  did  eci 
prevent  him  from  doing  anything,  if  he  beoame  te^ 
which,  being  sane,  Le  would  have  had  power  to  ee. 
Therefore,  such  a  declaration  would  not  giw  *^*  ^^ 
Justices  in  Lunacy  any  power  to  deal  with  ^^^'JJJJj 
after  they  had  once  invested  the  money  in  the  P^^^^r? 
of  land, otherwise  than  they  would  have  had  powei  toee 
if  no  such  declaration  had  been  made.    The  pfopw? 
being  land  after  they  had  ordered  the  money  to  Do  "^ 
vested  in  land,  and  it  being  land  of  «  l^a^^^  ^ 
powers  would  they  have  had  P    They  would  ^■'Jjjj| 
certain  powers  to  order  the  land  to  be  sold,  which  powwj 
are  contained  in  the  deed,  but  only  such  P<*^?" .  .^^ 
the  case  of  any  other  land  of  the  lunatic  which  hw  n^ 
been  brought  under  their  order.     Bat  those  P^^^j^- 
limited  powers,  regulated  by  Act  of  Psriiamenfc   a»JJ 
would  only  have  had  those  powers,  and  would  no* " 
had,  by  virtue  of  this  declaration,  any  gw***'^  tSiii 
Now,  I  cannot  agree  with  the  suggeiti<»  twi  r^ 
declaration  had  no  effect  at  all.    It  is  a  reoogotf«<>  ^^ 
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AtTOBNBT-GiMXBAL  v.  MABaUU  op  AlLBSBirBT. 


Court  oy  Afpbal. 


k»t¥tti^ 


IwoMl 


KiiMuited 


IwA  b««A  iD  kqg  uae.     On  the  one  side  it  is  aaid 

the  cBnI  of  making  that  which  is  land  per- 

ol  toebg  upon  all  oonrtc,  lor  all  purposed 

thaUMM  of  the  lunatic,  if  the  Lordi  Justices 

hcfttodeal  with  it — and  on  eyerybodj  alter 

oUlgation  of  treating  this  as  il  it  were 

Ob  the  other  side  it  is  said  that  it  has  no 

■A  iOL  Ib  mj  opinion  both  sides  are  wrong. 

hmitf    The  f omnia  cozisisto  of  two  parts : 

t^llstnut  declared  maUng  this  property  go  in 

rlbE  Henx*  his  ezecntors,  administrators,  and 

sfltter  is  the  declaration  that  the  "  manors, 

taeditamentsy  and   premises  hereinbefore 

be  herebj  granted  are,  to  all  intents  and 

to  he  considered  as  part  of  the  personal  estate 

'  8b  H«  Menz."     Kow,  as  to  the  first  part,  it 

to  have  the  effect  of  directing  how  the  land 

Those  words  cannot  be  treated  as  struck 

ke  the  land  descend  to  those  to  whom  the 

estate  would  go.     But  what  will  that  property 

hands  of  those  persons  t    They  will,  as  regards 

be  pieeisely  in  the  poeition  in  which  Sir  H, 

have  been  if  he  had  become  sane.    If  they 

it  at  sll  fliey  must  deal  with  it  as  land;  if 

it  tiiey  muat  reoeive  the  rents  or  live  upon  it ; 

■D  it  fhej  will  reoei? e  money  as  the  proceeds  of 

d  land.    In  either  way  they  must  treat  it  as 

nsrsfon^  under  that  part  it  seems  to  me  that 

would  go  to  them  as  the  persons  designated 

tod  order  of  court  as  the  persons  to  whom 

In  my  opinion  the  court  had  power  to  make 

~  the  conveyance  carries  out  the  order.  The 

'  by  the  declaration,  lor  that  shows  the 

of  the  words  of  the  couTeyance.    But  in  the 

dsdaiation  is  that  this  property  iu,  "for  all 

sid  imposes,'*  to  be  considered  as  part  of  the 

Kte.    That  has  been  used  in  two  ways  by 

It  il  said  by  one  side  that  that  goes  beyond 

^■teofilM  eonrt,  and  so  it  certainly  does,  for  those 

^     riiHiaottak  the  order.    But,  for  the  Crown,  it  is 

MHlla(^tiioa^  that  may  be  true,  yet  the  oouYeyance 

Masde  ty  sn  oflloer  of  the  court  under  the  superrision 

§u  eofBt,  sad,  therefore,  the  court  has  assented  to 

I  aoBieyiUMS  eoataining  those  words.    It  is  true  that 

tmthm  done  ao.    But  I  do  not  think  that  if,  after 

•oni  had  made  the  order,  and  was,  therefore, /unc^us 

"  I  as  Rgarded  it,  the  officer  of  the  court,  or  the  oourt 

ovcdooking  the  order  inserted  something,  then  the 

>ol  eonTeyanoe  could  go  beyond  the  order  so  as  to 

iifaUfe.    But  I  go  further,  and  say  that,  in  my 

,the  Lords  Justices  in  Lunacy  would  have  had 

tnAoiity  to  deal  with  this  matter  and  to  insert  those 

l#if  th^  are  to  have  greater  effect  than  that  which 

4iIflidiJustioeahaTe  power  to  do  under  their  Juris* 

ten— i.e.y  to  deal  witii  the  property  of  the  lunatic  for 

Ui  bcoefit.    Therefore,  although  I  agree  in  decidiog 

^  faTou  of  this  appeal,  I  think  that  we  must  dis- 

itQnd  the  words  "  to  all  intents  and  purposes,"  and 

b  toi  one  or  other  of  the  abo?e  reasons  we  must 

te  tlie  words  as  nonezlBtent,  and  pass  them  by. 

An,  tiUiig  out  those    words,    the   declaration  has 

^  aaie  efbot  as  the  words  of  the  order,  and  only 

'"^utn  the  persons  to  whom  this  property  is  to  go 

«the  dttth  of  Sir  H.  Meuz,  leaving  it  to  go  to  them 

*lna,  which  it  is  in  truth  and  lact. 

'Anton,  there  was  nothing  on  which  a  court  of 

^#7  vonld  act  by  virtue  of  their   rule  that  they 

^"1^  «  done  that  which  is  ordered  or  contracted  to 

bedoBi;ind  nothing  to  show  that,  at  the  death  of 

tfae  IsBitiB,  this    property  would   not  be    land,   and 

''^  ^  s  court  of  equity  as  land.     Also,  there  was 

Bopoffffin  equity  tu  treat  it,  at  the  moment  of  the 

wi|0(lierwise  than  as  land,  and  nothiog  to  be  done 

vitt  Mod  to  it  which  could  not  have  been  done 

^  &e  UMmo  of  Sir  H.  Mens,  and  would  have 


made  it  other  than  land  during  that  period;  for 
although,  by  reason  of  the  order,  the  property  passed, 
after  his  death,  to  particular  persons  under  words 
which  do  not  convey  land,  yet  that  order  took  effect 
after  his  death,  and  had  no  effect  during  his  life. 
Kow,  the  judgment  of  Lord  Cranworth  in  Attorney- 
General  v.  Brunning,  8  W.  R.  862,  8  H.  L.  C.  343, 
shows  that  nothing  which  is  to  take  effect  after  the 
death  of  the  person  whose  property  is  in  question,  and 
has  no  effect  during  his  life,  can  be  treated  as  makiog 
land  liable  to  probate  duty.  Therefore,  so  far,  I  con- 
sider  that  the  Grown  has  not  shown  that  it  is  entitled  to 
probate  duty  in  this  case.  It  was  suggested  that  the 
court  has  declared  that  this  property  shall  be  treated 
as  personal  estate.  To  my  mind,  unless  the  oourt  does 
something  more  than  merely  declare  that  that  shall  be 
so,  the  declaration  has  no  valid  effect  whatever.  If 
this  deed  had  not  contained  the  words  of  conveyance, 
or  the  order  of  court  had  not ,  dealt  with  a  certain 
mode  of  conveyance,  so  as  to  make  this  property  pass 
to  different  persons  from  those  who  would  take  the 
land,  and  if  all  the  oourt  had  put  into  their  order,  and 
all  they  had  declared  in  the  deed,  was  that  the  court 
declared  that  the  land  directed  to  be  purchased  with 
the  lunatic's  money  was  to  be  considered  as  personal 
estate,  such  a  declaration  would  have  no  effect  whatever. 
Therefore,  I  am  of  opinion  that  this  property  was  land 
at  the  death  of  Sir  Henry  Meuz ;  that  no  order,  oon- 
tract,  or  trust  has  been  proved  under  which  it  would 
have  been  regarded  in  equity,  at  the  moment  of  his 
death,  as  anything  but  land;  and  that  the  Crown  is, 
therefore,  not  entiUed  to  probate  duty  in  respect  of  it. 
The  appeal  must,  therefore,  be  allowed. 

Cotton,  L.  J. — ^The  question  is  whether  certain  prop- 
erty of  Sir  H.  Meux  was  that  in  respect  of  which 
probate  was  granted  to  his  executors.  To  determine 
the  question,  we  must  look  at  what  was  his  right  and 
what  was  the  property  in  him  at  his  death.  Ko  doubt 
the  property  in  question  was  real  estate  of  which  there 
were  certain  trusts.  Ko  doubt,  if  the  effect  of  the 
limitation  to  him,  his  executors,  administrators,  and 
as^gna,  did  not  pass  to  him  an  absolute  beneficial 
interest,  there  was  a  resulting  trust  for  him,  which, 
therefore,  gave  him  a  freehold  estate»  in  respect  of 
which  no  probate  would  be  neceaaary.  It  is  truly  said 
that  there  are  cases  where,  at  the  time  of  the  death, 
the  property  was  physically  land,  and  yet  it  was  held 
that  probate  duty  was  payable  in  respect  of  it  It  is 
desirable  to  consider  the  circumstances  in  which  it  has 
been  so  held,  it  being  conceded  that  this  Is,  in  its 
circumstances,  a  new  case. 

The  first  class  of  case  is  where  a  contract  of  sale  of 
land  has  been  made  by  a  testator  during  his  life.  If 
the  contract  was  capable  of  being  enforced  and  carried 
out,  his  right  under  that  contract  was  to  receive  money 
only.  He  would  be  bound,  and,  if  he  died  before  the 
contract  was  completed,  his  heirs  would  be  bound,  to 
hand  over  the  land  to  the  purchaser.  The  seller  had  a 
right,  at  the  time  of  his  death,  to  receive  the  money, 
and  that  right  would  pass  to  his  executor  as  part  of  the 
personal  estate  and  effects  of  the  deceased.  The  case 
of  Attorney-General  v.  Brunning  is  an  instance  of  that. 
There,  clearly,  there  was  a  right  to  money  in  respect  of 
which  probate  was  granted. 

Another  clabs  of  case  in  which  the  rule  goes  further 
is  that  of  partnership.  If  a  partner  dies,  and  part  of 
the  partnership  assets  is  real  estate,  it  is  held  that,  on 
the  value  which  the  executor  gets  from  that  real  estate, 
probate  duty  must  be  paid.  That  is  the  case  of  Attorney » 
General  v.  ffubhuck,  13  Q.  B.  D.  275, 32  W.R.  Dig.  170. 
It  is  said  that  he  must  pay  on  the  full  value  of  the 
real  estate ;  because,  unless  there  Is  some  contract  or 

1  agreement  binding  the  parties  during  the  lifetime  of  the 
testator  to  the  contrary,  the  result  of  every  paftnership 
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iB  that,  when  it  comeft  to  an  end,  either  by  efflazion  of  | 
time  or  by  death,  the  land  and  all  the  other  aaaets  of  the 
partnership  shall  be  sold,  and  after  the  liabilities  of  the 
partnership  hare  been  paid,  the  balance,  whether  arising 
from  real  or  personal  estate,  is  to  be  diyided  between 
ibe  parties  in  proportion  to  their  interests  in  the 
partnership.  Therefore,  the  land  is  not  looked  npon  as 
belonging  to  the  indifidual  partners  in  proportion  to 
their  interests  in  the  partnership  ;  bnt  they  are  considered 
M  simply  having  a  right  to  a  proportionate  share  in  the 
resnlt  of  the  winding  up. 

Another  instance  is  where  property  has  been  oonveyed 
to  trustees  on  a  trust  for  sale,  the  exercise  of  which  does 
not  depend  on  any  option  of  the  deoeased,  but  must  be 
capable  of  being  carried  into  effect  during  his  lifetime ; 
for  the  time  of  death  must  be  looked  at  in  order  to 
ascertain  whether  the  property  is  liable  to  probate  duty. 
So  strictly  has  that  been  followed  that  in  the  case  of 
MaUon  ▼.  Bmifh^  8  BeaT.  368,  althoagh  there  was  a  con- 
veyance to  trustees  npon  trust  for  side,  which  trust  might 
be  executed  during  the  lifetime  of  the  testator,  yet  as  no 
one  was  a  party  to  the  deed  except  the  trustees  and  him, 
the  court  held  that  the  sale  was  entirely  within  his 
option,  and  that  at  the  time  of  his  death  he  had  power 
to  say  that  there  should  be  no  sale — ^that  is,  that  he  was 
a  mere  ctt^ui  que  iruBi  of  land — and,  that  being  so,  that 
the  property  was  not  such  as  could,  against  his  will,  be 
deemed  to  ha?e  been  couTerted  into  money  at  the  time 
of  his  death. 

In  all  these  cases  we  see  that  the  consequence  of 
rights,  which  the  testator  could  not  modify,  existing  at 
his  death,  was  a  sale  and  turning  into  money  of  property 
which,  in  fact,  was  in  the  shape  of  land.  The  court 
of  equity,  considering  as  .baring  been  done  that  which 
is  directed  to  be  done,  and  with  the  doing  of  which  the 
testator  himself  could  not,  at  the  time  of  Ms  death,  ha? e 
interfered,  held,  in  all  those  cases,  that  his  interest 
was  in  money,  and.  not  in  land ;  and,  therefore,  duty  was 
to  be  paid  in' respect  of  the'value  of  that  which  was,  in 
fact,  land,  although  held  in  equity  to  be  personalty. 

Now,  can  one  see  anything  like  that  in  this,  which  is 
admitted  to  be  a  new  ciue  ?  In  my  opinion,  there  must 
be  something  either  under  the  order  of  the  court,  or  in 
the  limitations  of  the  deed,  directing  that  this  property  is 
to  be  converted ,  into  money  at  or  before  the  testator's 
death,  so  that  his  interest  must  be  considered  as  in  money. 
Kow,  is  that  so  P  First,  as  to  the  order,  it  undoubtedly 
declares  that  this  land  is  to  be  considered  as  part  of  the 
personal  estate  of  Sir  H.  Meux.  It  is  said  that  that  in 
itself  would  be  effectual  to  make  this  property  personal 
estate  atr  the  time  of  his  death,  so  as  to  be  liable  to 
pvobflte  duty.  We  were  pressed  with  the  instances 
of  orders  made  in  the  case  of  infants  when  money 
belonging  to  them  has  been  invested  in  land ;  but  those 
cases  do  not  decide  this  one,  because  there  the  Juris- 
diction acted  upon  was  different.  The  court  then  had  in 
view  the  difference  between  the  power  which  during 
bis  life  an  infant  would  have  over  personal  estate  and 
over  real  estate.  Bnt  even  there,  looking  to  what  Lord 
Eldonsaidin  Ware  v.  Polhill,  11  Yes.  278,  I  cannot 
think  that  he  held  that,  in  the  administration  of  infants' 
estates,  the  Oburt  of  Chancery  could,  by  a  mere  order  or 
a  direction  in  the  order,  make  that  personal  estate 
which  was  not,  in  fact,  personal  estate,  so  as  to  make 
it  that  in  respect  of  which  probate  would  be  granted. 

But  it  is  not  a  fact  that  the  Lord  Ohanoellor,  sitting 
in  Lunaoy,has,  or  the  Lords  Justices,  sitting  in  Lunacy, 
have,  no  power  to  alter  the  lunatic's  property  from 
personal  to  real  estate*  The  personal  estate  of  the 
lunatic  is  in  the  hands  of  the  court,  which  deals  with  it 
in  the  best  way  for  the  interest  of  the  lunatic,  and  it  is 
competent  for  the  court  to  apply  a  lunatic's  money  in  a 
way  which  necessarily  changes  the  nature  of  the  prop- 
erty— e,g,f  if  there  is  a  large  fund  in  hand,  and  the 
court  think  it  advisable  to  put  np  buildings  on  the 


estate.  I  have  never  seen  a  oase  where,  in 
those  buildings  which  are  put  up  for  the  benefit  of 
lunatic  as  the  owner  of  the  estate,  the  property 
said  to  continue  personalty.  Sonaetimea  a  psrtef 
money — that  is  to  say,  that  part  the 
which  produces  no  immediate  benefit  to  the  li 
made  a  charge  upon  the  land,  and  of 
personal  representative  of  the  lunatic,  at 
entitled  to  that  charge  which  ia  unqueetloiiaUy 
the  personal  estate  of  the  lunatic,  and  then  h 
with  it  as  in  the  case  of  the  other  personal  eatats 
lunatic.  But,  in  my  opinion,  the  mere  direeCidi 
the  personal  estate  of  a  lunatic,  when  invested  il^ 
shall  continue  part  of  the  personal  estate,  has 
effect  of  making  it  personal  estate  so  that  the 
the  executors  to  it  is  derived  from  the  probate, 
the  probate  is  to  be  considered  as  granted  fa 
respect  of,  the  land  which,  in  fact,  was,  bought 
order  had  directed  that  there  should  be  inseitoi 
deed  a  limitation  which  would  have  the  effect 
ing  the  land  to  be  converted  into  money,  then 
contended  for  by  the  Crown  would  follow, 
opinion  we  must  really  look  at  the  llmltatioaf 
deed. 

Kow  the  intention  here  of  buying  this  land 
make  it  from  time  to  time  a  property  which 
a  fit  property  for  the  heir-at-law  or  devisee. 
that  land  was  purchased  in  Wiltshire,  where  estslr 
added  to  estate  from  time  to  time,  and  there  wti  af 
chase  of  land  about  the  house  which  belonged 
lunatic  at  the  time  of  the  lunacy-^that  is, 
estate  in  Wiltshire  and  adding  to  the  estate 
lunatic  had  in  Hertfordshire.     Looking  at  that, 
clear  that  the  court  desired,  as  it  always  doa, 
interfere  unnecessarily  with  the  interests  of  tboie 
succeed  to  the  personal  or  real  estate,  and  not  to 
tbose  who  succeed  to  real  estate  that  which,  if  the 
had  not  acted  as  it  did,  would,  in  fact,  have  gone  to 
entitled  to  the  personal  estate.     In  my  opioioi^^ 
object  and  effect  both  of  the  order  and  the  deedi  * 
was  to  say  that,  in  the  event  of  there  being  a 
between  the  parties  entitled  to  the  personal 
entitled  to  the  real  estate,  this  property  sbou 
go  as  an  addition  to  that  which  goes  to  whoeiv         ^ 
the  real  estate,  but  should  be  treated  as  dirM  ^r  ' 
tween  those  entitled  to  the  personal  estate,  "f^i'i 
preserve  the   rights  of   the  parties   beneficisIlT  M^ 
ested,  as  they  would  have  been  if  the  investoiest  Miji 
not  been  made.    Of  course,  that  would  not  bate  K 
effect  of  converting  the  land  into  personalty  in  the^j^ 
of   a  court  of  equity,  because  the  court  wooM  n% 
of  the  will  giving  everything  to  the  son.     I  do  ■*; 
enter  into  the  question  of  what  will  be  the  eifew  «, 
the  limitations  in  the  deed.    The  question  is  one  of  eoa*^ 
siderable  dilfloulty .    But  is  there  anything  which,  ajM 
by  direction  of  the  court  or  by  what  was  to  he  dosi 
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under  this  deed,  made  a  conversion  into  money,  or  » 
any  other  way  made  the  property  into  personal  *J**J 
In  my  opinion  we  cannot  consider  what  milght  oe  bw 
possible  result  if  this  land  came  to  be  diridad  hetw«« 
the  next  of  kin,  because,  according  to  my  riew,  there 
no  sale  directed  if  it  comes  to  them  by  this  deed,  u 
they  were  to  sell,  it  would  be  in  conseqaencs  of  s  deewe 
made  in  a  partition  suit,  and  would  not  be  a  »}^.?°2hi 
any  direction  contained  in  tWs  deed.    Then,  with  »• 
exception  I  have  mentioned,  it  is  not  contended  that  w^ 
is  in  terms  an  express  trust  for  sale.    le  there  an     ' 
plied  trust  for  saleP    It  is  said  that  the  ^J"?^ 
that  the  property  is  to  be  treated  as  personal  ***^^ 
that  effect.     But  that  would  defeat  the  clear  io^D^ 
of  this  deed,  because  the  property  is  conTsyed  to  ^^^^ 
with  no  trust  for  sale  in  terms,  and  there  is  in  the  deeo,  »• 
directed  by  the  order  of  the  court,  a  power  o^^V^ 
a  direction  that  the  proceeds  of  sale  ahaU  be  v^f  ^ 
in  land.    Now,  if  there  had  been  any  file  ^>^^  ^ 
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,th«  waaej  wmld  IwTe  retained  in  eqoitj  the 

Bfecs  of  ntl  Mtifte»  bectiue  the  trust  to  re-inTeat  in 

Ivonldltfft  Bade   that  whiob,  in  fact,  is  money 

l«gtata!nA8^of  the  court  of  equity.    To  insert 

ft  tmt  ftr  ssla   irould  be  entirely  contrary  to 

M,  where  there  is  a  direction  for  sale  in 

it  would  be  contrary   to  principle   to 

rtroat  for  sale.    It  is  true  it  is  only  a 

iMM,  it  there  ia  a  power  of  sale,  coupled  with 

"  I  ftat  flie  proceeds  are  to  be  kept  as  land,  and 

M  in  landy  it  ia  contrary  to  the  object  of  that 

l£netionto  say  that  there  is  to  be  an  implied 

dewhich  would  entirely  alter  that  direction, 

'  il  incapable  of  being  acted  upon,  and  make 

k  was  treated  in  its  form,  and  by  the  direction 

rt  as  a  setdement  of  land|  not  a  settlement 

^  iRit  that  which  the  court  would  consider  as 

estate    and   as    money.      ThereforSi  in    my 

^  it  would  be  quite  wrong  to  imply  any  trust  for 

is  there  aajrthing  which  would  imply  any 
to  turn  the  property  into  money  P  There  is 
dfidaiation  that  it  is  to  be  treated,  <<  to  all 
and  purposes,'*  as  part  of  the  personal  estate. 
ngard  to  tiie  rest  of  the  deed,  that  means  that 
MS  neceeaary,  in  consequence  of  the  de?olntionr 
il  and  personal  estate,  to  decide  to  whom  this 
is  to  go,  then  it  is  to  go  to  those  who  are 
to  &e  personal  estate.  It  is  said  that  that  will 
to  probate  duty.  In  my  opinion  that  is 
which  eould  arise  during  the  lifetime  of  the 
tet  only  after  his  death.  But  that  which  could 
irinsfter  his  death  could  not  so  alter  that  which, 
^iWMlsnd  at  the  time  of  his  death  into  personal 
iB  mpeet  of  which  probate  would  be  granted  to 
^cnton.  That  being  so,  there  is  nothing  here 
^Mld  he  considered  in  equity  to  have  converted 
yf^t^ by  Tirtne  of  a  direction  or  trust  for  sale*  to 
-  daragfbs  lifetime  of  Sir  H.  Heux. 
.^-flVM  vheiber  it  could  be  said  that  this  land 
iPwosnldiiiiair  the  direction  of  the  Lord  Ohancellor 
VflwXoidsJastiess  in  a  case  not  provided  for  by  the 
;y*yB^gBlatiopAct.  I  give  no  opinion  as  to  that, 
wnMitdoda  not  alter  the  matter.  Possibly  there 
yMfc>  power  to  direct  a  sale  without  the  proceeds 
iL*"Jjy  Bader  the  Lunacy  Regulation  Act,  and  that  these 
^J*««o  to  the  heir  as  real  estate.  But,  in  fact,  they 
.^■J*<*frect  any  sale,  and  if  they  had  power  to  direct 
yMgpendenily  of  the  power  of  sale  in  the  settle- 
fijj^  although,  if  they  had  directed  a  sale  during 
f J*™^*  of  the  lunatic,  ft  might  have  made  the 
fJJ"****  the  time  of  his  death  personal  estate,  yet, 
•C  lirt^  directed  a  sale,  it  could  not  make  any  differ- 
.ywtMi  question  whether  they  had  the  power  to 
|Maaale  independently  of  the  power  in  the  settle* 

"tfoitbe  esUte. 
J»»y  opinion  the  object  was  to  direct  how  this 
■Sa^*^^^^  go  after  the  lunaUo's  death.  But  it  is 
■Hfliit  tfattt  would  make  it  part  of  the  personal  estate, 
"J^^ttefore  that  the  Oiown  is  entitled  to  probate  duty. 
^^  inde  what,  in  my  opinion,  is  conclusive  against 
"2^  ^0  liability  to  probate  doty  must  depend 
V*  tta  circumstances  existing  at  the  time  of  the 
*||^  thit  which  is  given  to  the  persons  beneficially, 
??ttey  take  it  by  way  of  distribution  through  the 
rjl^f^  does  not  necessarily  make  it  liable  to  probate 
^2'  "^  question  is,  whether  that  which  they  take  U 
£1^  ^  ^^^  and- effects  of  the  testator  at  his 
T^  Aijone  may  give  property  to  the  executors  of 
^^  tobidivided  as  part  of  his  personal  estate,  and  that 
7*^  IMS!  to  pay  the  money  among  those  who  were 
f^J«fleU2r  entitled.  But  although  with  regard  to  the 
^"^i  who  left  money  in  that  way,  his  executors 
^^  liaie  to  pay  duty  m  on  his  estate,  yet  the 
^*^     of  tiie  other  testator  who    would  have  to 


receive  it  and  distributa  it  would  not  be  bound  to  pay 
legacy  duty.  It  would  not  be  the  estate  and  effecto  of 
their  testator  in  respect  of  which  they  took  out  probate, 
but  they  would  be  persons  designated  to  receive  as 
legatees  the  estate  of  another  testator,  and,  therefore, 
they  would  not  be  bound  to  pay  legacy  duty,  as  on  the 
property  of  their  testator. 

In  my  opinion  the  appeal  must  succeed,  and  the 
Orown  is  not  entitled  to  probata  duty  In  respect  of  the 
property.  In  my  opinion  the  court  below  went  on  a 
wrong  principle,  because  they  say  in  their  Judgment  :— 
*'The  principle  upon  which,  as  it  seems  to  us,  the 
existence  of  an  express  or  implied  trust  for  sale  has  been 
held  sufficient  to  render  moneys  invested  in  land 
personalty,  is  that  such  trusts  indicate  sufficiently  the 
intention  of  the  person  so  investing  that  his  personalty, 
though  invested  in  land,  should  remain  personalty  and 
so  liable  to  probate  duty."  In  my  opinion  that  is  not  the 
principle.  There  is  a  direction  that  the  property  shall 
remain  personal  estate,  but  why  that  which  is  in  fact 
land  is  held  in  equity  to  be  personal  estate  and  liable  to 
probate  duty  is  that  where  there  is  a  trust  or  contract  for 
sale,  and  the  sale  is  capable  of  being  duly  made  in  the 
lifetime  of  the  testator,  equity  considers  that  at  the  time 
of  his  death  he  has  a  right  to  money  and  not  to  land, 
and,  therefore,  that  the  property  is  part  of  his  personal 
estate,  which  forms  that  in  respect  of  which  probate  is  to 
be  taken  out. 

BowEN,  L.J. — I  am  of  the  same  opinion.  We  have 
to  consider  whether  a  sum  of  money  which  has  been  in- 
vested in  land  is  subject  to  probate  duty.  That  depends 
upon  the  question  whether  this  land  is  part  of  the  estate 
and  effecte  in  respect  of  which  probate  duty  was  pay- 
able. In  order  that  probate  duty  may  attach,  the  Orown 
must  show  that  the  property  is  property  which  veste  as 
personal  property  in  the  executors  virtuU  officii. 
Was  this  land,  at  the  death  of  Sir  H.  Meux, 
actually  or  constructively  money  P  because  it  is 
to  the  time  of  his  death  that  we  should  direct  our 
attention.  In  order  to  answer  it  is  necessary  to  con- 
sider when  it  is  that  land  is,  in  the  eye  of  the  law, 
to  be  deemed  to  be  money.  It  is  only  when  the  right 
of  the  person  interested  in  the  land  is  to  have  the  land 
in  the  shape  of  money.  In  some  cases  something  has 
already  happened  which  has  changed  what  was  a  right 
to  land  into  a  right  to  money.  In  such  an  event  it  is 
obvious  that  the  right  has  become  a  right  to  money,  and, 
so  far  as  the  land  is  still  regarded  with  reference  to  the 
person  to  whom  the  right  belongs,  it  is  properly  regarded 
as  money.  But,  if  something  of  that  kind  has  not  hap- 
pened which  has  converted  the  right  into  a  right  to 
money,  something  may  be  bound  to  come  to  pass  which 
will  have  that  effect.  That  comes  really  to  the  same  thing, 
because,  according  to  the  equitable  doctrine  that  that 
which  has  been  directed  to  be  done  is  to  be  considered 
as  done,  the  person  interested  has  become  entitled  to 
money  instead, of  land.  Take,  firsts  as  an  illustration 
the  case  which  was  put  in  Darhy  v.  Darby,  4  W.  B.  413, 
3  Drew.  495,  of  a  testator  seised  of  real  estate,  who 
devises  it  for  sale  with  a  direction  that  the  proceeds  of 
the  sale  shall  be  distributed  amongst  certain  persons. 
Each  of  those  persons  has  a  right  to  have  the  reid  nstate 
sold,  and  to  take  his  share  of  the  proceeds  in  money. 
In  such  a  case,  so  far  as  regards  them,  the  real  estate 
is  in  equity  converted  into  personal  estate  because  it  Is 
destined  to  be  money. 

Take,  again,  the  case  of  a  vendor  who  has  contracted 
to  sell  land  provided  that  he  can  make  a  good  title,  with 
a  right  to  have  the  contract  enforced  and  the  purdiase- 
money  paid  at  once,  during  his  lifetime.  While  he  lives 
his  right  in  equity,  supposing  he  can  make  a  good  title, 
is  to  have  the  money  paid  to  him,  and  at  his  death  the 
right  of  his  executors  is  exactly  the  same.  Thereistheland 
which,  in  the  eye  of  equity,  is  to  be  treated  as  money. 
Such  was  the  case  of  Attomey-Genend  v.  Brunning. 
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Then  as  to  the  oaee  of  partnership.  It  is  a  funda- 
mental principle  that  is  implied  in  e?er/ contract  of 
partnership,  and  quite  independently  of  any  express 
stipulation  in  the  contract  of  partnership,  that,  at  the 
dissolution  of  the  partnership,  all  the  partnership  prop- 
erty, whether  personal  or  real,  is  to  be  sold,  ana  the 
net  proceeds,  siter  satisfying  the  partnership  debts  and 
liabilities,  are  to  be  dlTided  amongst  the  partners 
according  to  their  respectiTe  interests.  This  right  of 
sale  is  one  on  which  any  partner  may  insist,  and  also 
his  executor  if  by  the  terms  of  the  partnership  he  has  a 
right  to.  In  such  a  case  there  is,  by  reason  of  the  im- 
plied trust  for  sale  which  is  inToWed  in  the  notion  of  a 
contract  of  partnership,  the  certainty  that  the  land  held 
by  or  for  the  partnership  will  be  turned  into  money,  and 
that  the  money  is  the  subject-matter  of  future  distribu- 
tion. 

Passing  to  the  particular  case  of  probate  duty,  one 
has  to  introduce  the  further  limitation  that  the  death  of 
the  testator  is  the  time  to  be  looked  at,  and  it  must  be 
seen  whether  at  that  time  that  which  is  actually  land  is 
construotiYely  money — t.e.,  whether  the  person  interested 
had  at  that  date  a  right  to  money,  and  not  a  mere  right 
to  land.  So,  collecting  the  ?arious  instances,  one  may 
say,  as  has  been  said  by  the  Master  of  the  HoUs  and 
Cotton,  L.J.,  that  in  order  to  make  out  that  land  is 
money,  you  must  find  somewhere  either  a  contract  or  a 
trust,  or  a  direction— -an  effectual  direction,  whioh  will 
haye  to  be  followed— >in  Yirtue  of  whioh  somethiug  may 
be  done  during  the  life  of  the  testator  which  will  ha?e 
the  effect  of  changing  the  land  into  money.  Now,  is 
there  anything  analogous  to  that  in  this  case  f  The 
court  below  appears  to  ha?e  thought  that  there  was  an 
intention  expressed  by  the  court  in  the  deeds  and  con- 
▼eyanoes,  and  the  dedaration  therein  contained,  that  the 
personal^  of  Sir  H.  Meux,  although  iuTested  in  land, 
should  remain  personalty.  [His  lordship  read  the 
passage  quoted  above  by  Cotton,  L.  J.,  and  proceeded : — ] 
That  is  really  turning  upside  down  the  true  way  of 
looking  at  the  question.  A  mere  pious  wish  or  intention 
can  have  no  effect.  The  truth  is,  that  land  is  only 
deemed  to  bf  money  when  there  is  something  effectual 
which  not  merely  expresses  an  intention  that  it  should 
be  money,  but  confers  a  right  to  treat  it,  and  have  it 
treated,  as  money.  Turning  to  this  declaration  of  the 
Lords  Justices  which  preceded  the  conveyances,  and  to 
the  couTeyances  themseWes  which  embody  it,  it  seems  to 
me  that  the  object  of  the  declaration  and  its  meaning 
are  the  same.  The  real  object  of  the  court  was  that,  in 
the  cTent  of  Sir  H.  Meux  dying  without  reooTering  his 
sanity,  and  of  his  real  estate  going  one  way  and  his 
personal  estate  another,  this  property  should  follow  the 
personal  estate.  The  language  of  the  declaration,  no 
doubt,  is  wide.  The  property,  it  was  stated,  should  be 
considered,  to  all  Intents  and  purposes,  as  personalty. 

One  must  look  at  the  subject-matter  with  which  the 
Lords  Justices  were  dealing  in  order  to  see  what  it  was 
their  duty  to  do,  and  what  was  the  natural  practice  they 
were  to  follow*  Our  attention  has  been  directed  to  the 
history  of  this  kind  of  declaration,  which  is  found  at  the 
beginning  of  the  century,  with  reference  to  the  purchase 
of  property  or  the  investment  of  money  in  property  for 
the  benefit  of  an  infant.  The  first  case  wps  A$hhwion  ▼. 
AshburUm^  6  Yes.  6,  and  then  came  Wctre  ▼.  Polhill,  11 
Yes.  278 ;  then  Wehh  t.  Lord  Sha/teahury,  6  Madd.  100; 
and  finally,  that  which  is  extremely  valuable  in  this  case, 
VIE ,  the  case  of  Ex  parte  PhillipB,  19  Yes.  118,  because 
there  the  court  points  out  precisely  in  what  respect  it 
is  that  the  duties  and  functions  of  the  court  as  regards 
an  infant  differ  from  those  as  regards  a  lunatic. 

Xt  appears  to  have  been  the  settled  practice  of  the 
court  with  regard  to  infants  to  abstain  in  their  directions 
as  to  dealings  with  an  infant* s  property  from  changing  | 
the  character  of  the  property  in  a  way  which  might  i 
prejudice  the  iohait,  so  long  aa  he  was  an  infant,  or  ( 


from  altering  the  succession  if  he  died  before  ha 
of  full  age.    But  the  Lord  Ohancellor  saji 
lunatic  stands  on  quite  a  different  footing,  u  the 
of  a  lucid  interval  he  has  precisely  the  same 
disposition  over  one  species  of  property  ai 
other — in  different  modes  and  forms,  I  adodt 
Lord  Chancellor,  acting  under  a  special 
the  Crown,  does  what  is  for  his  benefit; 
advice  and  the  assistance  of  the  preeumptivs 
and  heir  as  to  the  management  of  the 
may  or  may  not  be  their  own.**      In  making  wk 
as  are  made  in  lunacy,  the  dominant  oonidersitej 
to  what  really  is  for  the  benefit  of  the  ~ 
everything  else  gives  way  to  that.     Therefoztb 
it  may  be  a  convenient  and  just  mode  of 
property  to  endeavour  to  preserve  the  propertj, 
it  can  be  preserved  in  ordinary  oases,  in  the 
which  the  Lords  Justices  found  it,  and  not  I 
change  it  so  as  to  alter  the  succession  thereto, 
less,  the  dominant  matter  to  be  considered,  ai 
everything  must  yield,  is  really  the  benefit  of 
himself. 

I  do  not  quite  go  so  far  as  my  learned 
thinking  that  if  the  true  effect  of  a  d( 
court  was  to  render    necessary  or  impose 
parties  who  receive  the  court's  direction 
taking  the  conveyance  In  such  a  shape  as 
the  property  liable  to  probate  duty;  the 
might  not  be  enforced  even  if  the  oonveyaiMB 
followed  the  prescribed  form.    I  cannot  hel| 
that  there  must  be  some  reason  for  supposlof 
court  would  call  the  parties  before  it  to  zeform 
so  as  to  give  full  effect  to  the  real  Intention  of  i 
just  as  the  parties  themselves  would,  inter  te, 
right  of  appeal  to  the  court  to  do  so.    Thst 
would  exist  in  the  representativea  of  the  psn 
in  a  given  case,  would  he  a  right  which  would 
Crown  to  come  down  upon  the  personal 
probate  duty,  although  the  deeds  themselfei 
the  real  intention  of  the  transaction  and  ir 
perfect  effect  to  the  original  declaration  of 
But  it  is  not  necessary  to  decide  that,  and  I 
to  protect  myself  from  being  thought  to  ban 
my  mind  on  that  point. 

In  this  case  I  think  that  the  troe  intentlMj 
declaration  is  the  true  effect  of  the  oonveyano^W 
all  that  was  intended  to  be  done,  and  was  d    '' 
insure  that,  in  the  case  of  the  death  of  Sir  H. 
property  should  follow  the  route  taken  by  tht 
property.    If  so,  there  is  no  necessity  for  the '' 
of  any  further  conversion  or  any  further 
land.    During  the  life  of  Sir  H,  Meux,  assa 
recovered  his  sanity  and  had  a  Inoid  interval,  o 
Lord  Eldon  speaks,  he  could  have  oompellsd  tbs 
to  convey  the  land  to  him,  and  wonld  have  had  i 
to  take  the  land.    Therefore,  so  fte  as  his  ml^ 
concerned,  there  was  no  obligation  for  ssl^  *> 
necessity  for  the  hypothesiaof  a  sale.    -^^/fL 
it  seems  to  ma  that  there  is  no  sort  of  necesw  ^. 
any  more  than  daring  his  life.    It  ■•"■•  *^1ij| 
this  land  was  intended  to  remain  as  land,  •^^^jl 
reach  those  interested  in  the  personal  estate  **^^ 
they  could  do  what  thty  liked  with  it.  ItsesiM»"*|g| 
so  far  as  concerns  that  which  happens  ^^J^^S' 
one  is  bound  to  remember  that  it  i»  notthsi^ 
happens  after  death,  or  is  intended  or  dinctod  toswj 
then,  which  is  material,  bat  it  is  the  ^'^^^SJm 
which  is  to  be  looked  to  in  order  to  see  ^^  ^ 
persons  then  interested  have  a  right  ^J''^z^gi0 
money.    The  land  here  would  not  vest  in  "•,fT^ 
virtut$  officii,  but  they  would   take  it,  ^JT Jl|» 
designated  persons.    Therefore  the  land  ^o|Vfl  ^^ 
part  of  the  estate  and  efleots  in  respect  of  w*  F-^ 
was  granted.  y^ 

CoTTOw,  LJ.— With  xeferenooto  *•*  ^^'•*' 
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Obozibb  v.  D0W8BTT.— -Duouzd  v.  Fbasbb. 


High  Ck>T7BT. 


kat  said,  I  vMj  Mj  I  nerer  raggastad  that  If  an  order 
direeted  things  to  Im  done  whioh  would  necessitate  the 
sale  and  oonTersion  of  property,  that  would  not  be 
elCsetaal,  but  onlj  that  an  order  cannot  make  land 
sMme/  b/  merelj  saying  that  it  is  to  be  personal 
estate. 

fiolidloni  for  the   appellants,   HunUri,  OwaOnn,  A 
floyiM. 

Utitor  for  the  Oiown,  BoUeiior  of  InUmd  iZevetiMe. 

SsBoiton  for  the  heir,  Baktr,  Folder,  dt  Upperhn. 


i)tl)  Couct  Of  ittfticr. 


Dif. 

v.aB. 


} 


KoT.  8. 


Cbozikb  f.  DoWSETt.  (d.) 


MoHgago—Fortdoouro-^PairUei  roUding  in  ocum  oimidy 
didric^Aeiion  in  High  Oouri^Oo$U  on 
eouH  icah  EquUMe  Jurisdiction  of  county 
^1  <fc  S9  Viet.  c.  99,  s.  1,  $uh>$ection  (3). 

Whsm  mortgagor  and  mortgagee  both  reHde  in  the 
Mflis  comdff  oourt  di&triot  and  dooo  to  foeh  other,  and  the 
mortgage  to  within  the  limited  Juriediction  in  equity  of 
IKe  county  courts,  though  the  mortgagee  may  oring  an 
oefien  for  fortdosure  in  the  Chancery  Division  of  the 
High  Oourt^  costs  vnU  only  he  allowed  on  the  county 
comisoale^ 

anma  «.  MoAdam,  16  fT.  B.  963,  L.  B.  6  Eq.  324, 
fiOomd. 

Hotton  tor  ]  adgment. 

This  was  an  a<^n  for  foieolosnre.  The  amount  due 
OB  the  aoBBdtj  tot  principal  and  interest  was  £65.  Both 
plain ffff  and  defendant  resided  in  the  same  county  oourt 
diatdat  doae  to  each  other. 

AAy,  for  the  plaintiff,  the  mortgagee. 

MdkM,  for  the  defendant,  the  mortgagor,  submitted 
to  flba  naniil  foredoanre  order  b^g  made,  but  asked  for 
a  direotiaii  that  the  costs  should  be  taxed  on  the  footing 
of  the  aoale  allowed  in  the  oountj  courts,  as  both  parties 
reaided  dose  to  each  other  in  the  same  county  court 
distilot:  Biwm  1.  licAdam,  16  W.  B.  963,  L.  B.  6 

HmdHey^  hi  reply.— ^flnons  t.  McAdam  baa  been 
sfHmMLltf  Brown  r. Bye,  L.  B.  17  Eq.  343,  %%  W.  B. 
Big.  87 1  Bootto  T.  HorUage,  16  W.  B.  169,  L.  B.  d£Q. 
lis. 

[JfiCMti— In  Brown  t.  Bye  the  partiee  lived  more 
than  twenty  mQes  apart] 

BiCBsr,  y.a— I  think  the  pmotloe  established  in 
Bimetw  ▼.  McAdam  is  reasonable;  caaea  of  this  kind 
oaa  be  tried  moro  cheaply  and  with  greater  expedition 
in  the  eountiy  cout  where  both  partiee  reside  than  in  the 
High  CoarL  I  shall  therefore  gire  a  direction  to  the 
t«riag  ayMlor  to  allow  the  plaintiif  on^  such  ooste  as 
ho  wMdd  ba  entitlad  to  under  the  scale  of  costs  allowed 
tethacoontyeowt. 

Solfdtors  for  the  pUdntifl,  E.  B.  Bandalt,  for  Jones 
^  Son,  CMoheater. 

WisHBTa  lot  tho  dofsndMtt  Pakroon,  BswUf,  BUeaam, 
4iJCisder» 

(a«)  Beported  by  It  J*  Buua,  Bsq.y  Bazri8ter*at«Lnw. 


Ohan.  Dif. 
Kay,  J. 


Jan.  16. 


XhrexTiD  v.  Fbassb.  («.) 


Appointmont-^Invalid  appoinkncn^^Ahsonco  of  egoprus 
reoocoiion, 

A  testatrix,  in  accordance  with  a  special  power  in 
that  hehalf  vested  in  her,  appointed,  by  wUl^  to  a  class 
formed  of  her  husband  and  children.  One  of  her 
children  subsequently  died,  and  t?ie  testatrix^  by  a 
codicil,  made  an  appointment  of  the  sTiare  to  which, 
under  her  former  appointment,  the  child,  if  he  had 
survived  her,  would  have  been  entitled.  TAe  appoint* 
nuttt  by  codicil  was  invalid  under  the  power.  The 
invalid  appointment  was  not  preceded  by  any  words 
of  revocation  referring  to  the  appointment  in  the  uHlL 

Held,  that  the  attempted  appointment  by  codicil  being 
wholly  bad,  and  there  being  no  express  reooeation  in  the 
codicil  referring  to  the  appointment  in  the  wiU,  tJie 
wJiole  of  the  appointment  in  the  wiU  remained 
unaffected. 

Petition. 

Odonel  Fnser  (who  died  in  1866),  by  hia  will,  dated 
in  KoTcmber,  1858,  left  £4,000  "to  be  infested  under 
trustees  for  behoof  of  his  sister,  ICrs.  Anne  Frentioe, 
that  she  might  ha?e  a  secure  income  from  tho  interest 
during  her  lifetime,''  dedarfaig  that  at  her  death  ''  the 
principal  mon«y  might  be  ditided  between  her  husband 
and  diildren  as  she  might  by  will  determine  ** ;  and 
having  thereby  bequeathed  diveia  other  legacies,  he 
bequeathed  the  remainder  of  hia  property  to  the  chil- 
dren of  John  Fraser. 

Mrs.  Anne  Prentice  (who  died  in  1885),  by  her  will, 
dated  in  December,  1878,  left  the  residue  of  her  prop- 
erty, "  indoding  the  sum  of  £4,000  left  to  her  by  her 
brotiier,  Colonel  Fraser,  and  over  which  she  had  a  dis- 
posing power,  to  her  husband  and  children  in  equal 
shares  to  each  individual." 

By  a  codidl  dated  in  September,  1880,  Mrs. 
Anne  Prentice,  after  redting  that,  since  the  date  of 
hex  will,  her  son  James  had  died,  gave  the  share  of  the 
residue  of  her  estate,  which  would  have  gone  to  her  son 
James  had  he  survived  her,  upon  trust  for  the  benefit  of 
his  children,  if  any  of  them  reached  twenty-one  years, 
which  event  happened. 

Save  eo  fat  as  the  gift  of  the  reddne  cf  her  estate, 
whioh  would  have  gone  to  her  son  /ames,  might  be  a 
revocation  of  the  appointment  of  a  share  to  James 
under  the  will,  there  were  no  words  of  revocation  in 
the  codidl. 

Ood^roi,  tot  the  petitioners  (the  husband,  who  sur- 
vived his  wife,  and  the  four  surviving  children  of  Mrs. 
Anne  Prentice).*»The  whole  of  the  investments  repre- 
senting the  legacy  of  £4,000  is  dividble  among  the  peti- 
tioners. Th«  appointment  in  the  codidl  to  the  children  of 
James  is,  of  course,  bad,  as  they  were  not  objects  of  the 
spedal  power ;  and,  as  that  appointment  is  not  preceded 
by  any  words  of  revocation,  the  original  appointment 
under  the  will  to  the  class  formed  by  the  husband  and 
chUdren  stsnds  good.  The  members  of  that  class  were 
only  ascertainable  upon  the  death  of  Mrs.  Prentice, 
when  her  will  and  codieil  took  effect.  Consequently, 
her  husband  and  four  surviving  ohUdttn  take  the  whole 
fund. 

Beward  Brice^  on  behalf  of  one  of  the  children  of 
John  Fraser,  respondents  to  the  petition. — ^The  will  and 
codicil  must  be  read  together,  and,  if  that  be  done,  it 
appears  that  all  that  was  in  the  end  appointed  was  the 

fund,  lees  the  share  that  would  have  gone  to  the  son 

—  — 

(a«)  Beported  by  Hsmcr  T.  Liw,  Esq.,  Bsrrister*at^ 
Law. 
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In  rb  Stbtsns. 


HioHOom 


James.  James's  share  does  not  pass  ander  the  in- 
Talid  appointment  in  the  codicil,  which  withdrew  it 
from  the  appointment  in  the  will.  It  is,  therefore, 
unappointed,  and  goes  as  in  default  of  appointment. 
If  the  appointment  to  the  children  of  James  had  taken 
effect,  it  would  hare  operated  as  a  rsTooation  of  the 
appointment  bjr  will,  as  far  as  James's  share  was  con- 
cerned, and  the  fact  of  the  appointment  being  invalid 
does  not  preTent  the  re?ooation  taking  effect :  Quinn  ▼• 
Buthr,  L.  K.  6  Eq.  225, 17  W.  E.  Oh.  Dig.  192.  [Kay,  J. 
-—In  that  case,  the  first  appointment  was  in  terms  re- 
Toked  bj  the  instrument  containing  the  iuTslid  appoint- 
ment.   Here  there  is  no  such  rcTocation.] 

He  also  referred  to  Bruce  t.  Bruce,  L.  R.  1 1  Eq.  371, 19 
W.  E.  Oh.  Dig.  137 ;  Cotter  t.  Layer,  2  Pec.  W.  623 ; 
Farwell  on  Powers,  179 ;  Harvey  t.  Strachey,  1  Dr.  73. 

C.  B,  Madaren,  for  the  other  respondents,  the  execu- 
tors. 

Kay,  J.,  after  referring  to  the  facts,  continued  :— 
It  has  been  argued,  on  behalf  of  the  children  of  John 
Fraser,  that,  reading  the  will  and  codicil  together,  it 
appears  that  the  fund  appointed  to  the  husband  and  to 
the  class  formed  bj  the  children  did  not  include  the 
share  of  the  son  James,  and  that  the  share  of  the  son 
James  being  iuTalidljr  appointed,  it  must  go  as  in 
default  of  appointment.  The  answer  to  that  is  that 
the  appointment  carried  out  by  the  will  comprised  the 
whole  fund,  and  was  neTor  revoked  in  terms.  There 
ne?er  was  a  revocation  and  new  appointment,  although 
the  attempted  appointment  in  the  codicil  would,  no 
doubt,  if  it  could  have  taken  effect  (which  it  could  not) 
have  operated  as  a  revocation.  I  have  not  been  furnished 
with  anj  authority  showing  that,  in  such  circumstances 
as  the  present,  persons  take  who  are  entitled  in  default 
of  appointment,  and  m j  own  inclination  would  be  not 
to  make  a  precedent  to  thut  effect.  Oases  there  are 
showing  that,  where  the  intention  to  revoke  a  former 
appointment  is  dear,  independently  of  whether  the  new 
appointment  takes  effect  or  not  (as  where  the  appointor 
begins  the  invalid  appointment  by  saying,  *'I  revoke 
the  former  appointment  to  this  extent"),  there  the 
court  has  felt  compelled  to  give  effect  to  the  revoca- 
tion, though  the  new  appointment  itself  was  invalid. 
Here  there  is  no  such  express  revocation;  the  whole 
of  the  second  appointment  is  bad,  and  I  cannot  conceive 
that  the  testatrix  would  have  revoked  her  appointment 
under  the  will  if  she  had  known  that  her  appointment 
under  the  oodioil  could  not  take  effect. 

I  hold  that  the  husband  and  the  children  who 
survived  the  testatrix  are  entitled  to  the  whole  fund. 

Solicitors,  Valpy,  Chaplin,  A  Peokham;  G.  A. 
Shoppee. 


Oban.  Div.  I  ^       ,r  ^^ 

Chitty,J.   f  Jan.  16,  22. 

In  r$  Stetens.  (a.) 

Production  of  cestui  que  vie— /nferesf   deUrminahle 
upon  a  life — 6  Anne,  c.  18. 

The  eourt  wiU,  under  6  Anne,  c  18,  make  an  order 
for  the  production  of  the  cestui  que  vie  againet  the  wife 
of  the  tenant  Jor  life  of  freehold  property  where  the 
tenant  for  life  h<u  been  absent  and  not  heard  of  for 
many  years,  during  which  the  wife  has  heen  in  posseS' 
sion  of  the  property  and  in  receipt  of  the  rents  for  her 
own  benefit  by  virtue  of  an  authority  in  writing  from 
her  husband,  the  tenant  for  life, 

(a.)  Beported  by  A.  D.  Haolarsk,  Esq*,  Barrister-at- 
Iiaw. 


1^1 


ilfial 


This  was  a  motion  under  6  Anne,  c.  18  (in  the  Bsi 
Statutes  6  Anne,  c.  72),  by  a  person  entiMti 
estate  in  remainder  expectant  upon  the  desfth  sC 
Thomas  Stevens,  asking  that  the  wife  of  Ul 
Rtevensy  as  tenant  pur  avStre  vie,  should  produce  Ik 
Stevens  to  the  court. 

The  question  was  whether  Hrs.  Stevens  had  sa 
est  in  the  property  within  the  meaning  of  the 

By  the  aifidavit  of  Mrs.  Stevens  it  appeared  fhH 
married  Thomas  Stevens,  who  was  a  seafkring  i 
1858,  and  had  ever  since  received  the  rent  of  the 
erty  in  question,  which  consisted  of  a  freehold  1 
that  in  1864  he  went  to  sea  and  gave  her  a  \ 
authority  to  receive  the  rent,  having  some  tim 
viously  put  her  in  receipt  of  the  rent,  and  slio ' 
told  her  that  she  should  receive  it  eo  long  as  ahe 
live';  that  he  had  not  since  been  heard  of  or 
her  except  on  two  occasions,  one  in  1866, 
wrote  to  her,  and  on  a  second  occasion  in 
she  eaw  him  at  the  funeral  of  a  niece,  but  wsi 
prised  to  speak  to  him,  and  when  she  had  reoo^ 
her  surprise  he  had  disappeared. 

On  the  6th  of  November,  1885,  the 
moved  for  and  obtained  an  order  against 
for  production  of  her  husband,  and  on  the 
December,  in  default  of  such  production,  an 
made  that  Thomas  Stevens  be  taken  to  be  d 
registrar  (Ur.  Lavie)  objected  to  drawing  up 
on  the  ground  that  Thomas  Stevens  was  tensi 
and  not  cestui  que  vie,  and  that  Mrs.  Steveni 
agent,  and  in  no  sense  his  assign,  and  th( 
tenant  of  an  estate  pur  autre  vie  within  the  Ask 

B.  B.  Rogers,  for  the  motion. — ^The  Act  only 
that  there  should  be  a  person  on  whose  death 
of  the  person  in  possession  would  determine : 
Ex  parte  Castledine,  29  W.  R.  521^ 

Our.odM. 

Okittt,  J. — I  have  carefully  read  the  ststste. 
language  certainly  seems  cumbrous  and 
taking  a  succinct  view  of  the  statute  the  result  i 
I  arrive  is,  in  the  first  place,  it  is  dear  that  \ 
to  be  produced  is  distinguished  from  the  person  i 
to  produce ;  and,  secondly,  that  the  person  re 
produce  must  have  some  estate  or  interest 
upon  the  life  of  the  person  required  to  be 
It  was  decided  by  Fry,  J.,  in  In  re  ffaU, 
CcuUedine,  that  the  assignee  of  a  tenant  pur  c 
was  within  the  Act.  Beading  the  Act  as  a  wbi 
having  regard  to  the  preamble,  and  sections  3  and  4,« 
speak  of  "  infant  or  other  person  or  persone  ~ 
estate  or  interest  determinable  on  the  death  of  s  t 
pur  autre  vie,*'  and  also  not  forgetting  seotioa  1,  ^ 
speaks  of  <*  other  persons,"  I  think  Hra.  Stefsos  i 
son  against  whom  an  otdex  can  be  made  as  1 
interest  within  the  meaning  of  the  Act  It  vss  c 
the  intention  of  Thomas  Stofens  that  his  wile  i 
take  the  rents  lor  herself  and  her  cbildien 
accounting  to  him.  It  appears  that  she  hsf  in  > 
taken  the  rents  and  never  been  called  on  to  aoooon^  i 
that  the  property  has  been  let  to  a  tenant  who  j 
recognized  ber  as  the  sole  person  entitled  to  isoeifs  i 
rents.  Without  going  so  far  as  to  say  that  ebs  ii  i 
husband's  equitable  amignee,  or  that  he  hss  giv«^  ^ 
any  estate  for  her  separate  use,  sttU  I  think  thst  he  I 
intended  to  confer  upon  her  some  interest,  snd  thst  i 
has  such  an  interest  as  brings  her  within  the  Ast 
is  noticeable  that  a  guardian  is  mentioned  in  ^^ 
amongst  the  persons  to  be  required  to  p  " 
Guardians  in  chivalry  were  abolished  before  the  < 
the  Act ;  therefore  a  guardian  must, in  thsAot,  bet 
to  mean  a  guardian  in  socage,  or  a  testaaMntsiy  g 
dian,  or  a  guardian  appointed  by  the  coor^r  <ff  fV 
other  gQ«dian«    Saoh  guardians  have  no  aits^  ^ 


tbei 


lOOMbl 


bthef 


wholes  i 


bsrfaigl 


iii«| 
ibafiBfl 
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[  OOUBT. 


Ihiju  V.  Hbnbhaw. 


High  Oovbt* 


i««taiol0Ni^''  to  use  the  words  of  the  Act 

Z\  **d«tin^]iable  upon  a  life,"  and,  ia  my 

)  Hn.  StefflM  ha«,  under  the  Act,  an  interest 

to  thit  of  a  guardian.     Moreover,  she  is 

LfheBMutforthe  Act. 

,0rmS8an. 


Jan*  15. 

Ihlss  f^.  Heitshaw.  (a.)     . 

'PaUnU,  Designs,  and  Trade-Marki  Act, 
fm^il  Vki,  c.  57),  M.  77,  78— ««s»rfraetbn— 
""wi    o/    assi^rfimen^  of  trade-mark-^ 
-Bight  to  me. 

l/erMM,  ff.  i^L  /.  and  W.  JST.,  frodinflf  cm  "/.  <fe 
•"  T  a  (rode^niarib  on  the  nth  of  April,  1884, 
m  under  ih^  Trade-Mark  Bides,  1883,  r. 
}lack  to  (Ae  16th  o/Notfemher,  1883,  «Ae  da<« 
ion,  H.  F,  J.  and  JF.  £r.  dissolved  partner* 
UnmihelSthlo/jFebniary,  1884,  fT.  H.  aseign- 
hi^mt  in  the  assets,  which  included  the  trade- 
jk  B.  F.  L  On  the  following  day  JET,  F.  I. 
%^jartnerskip  with  R  J.  8.  No  notification 
irndgmmd  was  registered  under  the  Patents, 
%mi  Trade-Marks  Act  untU  the  1th  of  July, 
hums  to  this  date-^namdy,  on  the  llth  of 
|UM^£1  F,  L  and  R.  J,  8.  brought  this  action  to 
'^J^^esdantsfrom  infringing  the  trads^mark 

1  ^  the  regislratitm  of  a  notijlcation  of  the 
'ttl  of  the  trade-mark  was  not^  on  the  true  cen- 
^0/ wttMM77  and  78  of  the  Act,  a  condition 
'  V  tte  Tight    to  sue  to  restrain  an  aUeged 


U»the  trial  of  an  action  brought  by  H.  P. 
>  ■«  a.  J.  Sinkey,  trading  as  Ihlee  ft  Sankey, 
Tj™  iawm  at  Henshaw  ft  Loebell,  to  restrain 

I  "JJJJ^W  •  certain  trade-mark  in  connection 
TT^*^  ^  other  mnaioal  instmments,  so  as  to 

Vj^WeJ  imitation  of  ^  the  plaintiils'  registered 

*F>bttf,  H.  F.  Ihlee,  had,  for  some  years  prior 
"  *"*^  on  bosinees  as  an  importer  of  musical 
I JJ"  ^  partnership  with  W.  0.  Home,  nnder 
iJPJ«  "Ihlee  ft  Home,"  and,  on  the  17th  of 
i^«^  the  firm  regiitered  a  certain  trade-mark,  to 
gwacottttaetion  with  musical  instmments.  The 
C'^'IWM  efleeted  in  the  names  of  H.  F.  Ihlee 
Sn   ^**™«i  then  in  partnership  as  Ihlee  ft  Home, 

fcT  «•  Trade-Mark  Bales,  1883,  r.  32,  the  regis- 
'■waW  bMsk  to  the  15th  of  November,  1883,  the 

^^3>4of  Uaioh,  1884,  the  partnership  between 
I  ttf?^v  ^  diawlv^ci  by  a  deed  of  that  date,  as 
i*JJWi  of  February,  1884,  and  W.  0.  Home 
"^ttd  tirign^  all  his  share  and  interest  in 

^^mSrJJr  *'*^>  effbeto,  proflto,  business,  and 

I   OiSVtr  P«toerahip  to  H.  F.  Ihlee. 

1^*1^^'  Febmaiy,  1884,  the  plaintiff,  H.  F. 

|jbttl|7?^^P«^onl>ip  with  the  other  plaintiff 

rjBliMZ*»e*J'8enkey.  and  together  (they  carried 

f***-aB*^   ™  Imported  instntmento  bearing  a 
l^^,.^;^^^^  to    be   an    infringement   of   the 

'*W«d  by  J,  w.  Gbiw,  Esq.,  Barrister-at- 
Law* 


plaintlfes'  trade-mark,  and  this  action  was  commenced 
on  the  the  llth  of  June,  1884,  to  restrain  fhem. 

At  the  date  of  the  issue  of  the  writ  no  notification 
of  the  assignment  offthe  3rd  of  March,  1884,  of  the 
goodwill^  which  included  the  trade-mark  alleged  to  be 
infringed,  had  been  registered  in  accordance  with  section 
78  of  the  Pateuto,  Designs,  and  Trade-Marks  Act, 
1883 ;  but  this  was  effeated  subsequently  on  the  7th  of 
July,  1884. 

The  preliminary  objection  was  raised  on  behalf  of 
the  defendanto  that  the  plaintiils  were  not  entitled  to 
sue  for  an  infringement,  inasmuch  as  the  assignment  of 
the  3rd  of  March,  1884,  had  not  been  registered 
before  the  commencement  of  the  proceedings,  and  such 
registration  was,  according  to  the  trae  constraotion  of 
sections  77  and  78  of  the  Act,  a  conditton  precedent 
to  the  right  to  sue. 

The  sections,  so  far  as  material,  are  as  follows  :— 

Section  77.— >"A  person  shall  not  be  entitied  to 
institute  any  proceeding  to  preTentor  to  recoTer  damages 
for  the  infringement  of  a  trade-mark  unless  •  .  • 
it  has  been  registered  in  puzsuanoe  of  this  Act." 

Section  78.— '*  There  shall  be  kept  at  the  Patent 
Office  a  book  called  the  Register  of  Trade-Marks, 
wherein  shall  be  kept  the  names  and  addresses  of  pro- 
prietors of  registered  trade-marks,  notifications  of  assign- 
menta  and  of  transmissions  of  trade-marks,  and  such 
other  matters  as  may  be  from  time  to  time  prescribed." 

Warmington,  Q,0;  and  L»  B.  Bebastian,  for  the 
plaintiffs. 

Aston,  Q,C.,  and  i?.  M,  Pankhurst,  as  to  the  pre- 
liminary objection. — ^There  has  been  no  case  where  a 
mere  equitable  owner  of  a  trade-mark  has  been  held 
entitied  to  sue  for  infringement.  Section  77  of  the 
Act  is  clear  that  none  but  registered  proprietors  can 
sue.  The  Act  does  away  with  the  right  of  an  owner  to 
sue  merely  as  owner ;  there  must  be  registration  to  give 
a  right  of  action,  l^e  registration  of  a  notification  of 
the  assignment  not  haTing  been  made  at  the  date  of  the 
issue  of  the  writ,  no  action  lies,  there  being  no  registratton 
in  pursuance  of  the  Act.  [Nobtk,  J. — ^If  a  mortgage  on 
a  trade-mark  were  paid  off,  and  no  re-assignment  made 
or  registered,  and  the  mortgagee  proceeds  to  assign  to 
another  person,  could  not  the  mortgagor  sue  to  restrain 
himP]  Yes;  but  he  could  not  sue  for  an  infringe- 
ment. The  right  to  prevent  an  infringement  no  doubt 
ezisto,  but  cannot  be  made  use  of,  unless  there  has  been 
registration  in  pursuance  of  the  Act.  [Nobth,  J.,  re- 
ferred to  Eaesall  ▼.  Wright,  18  W.  B.  821,  L.  B.  10  Eq. 
509.]  Section  36  of  the  Patent  Law  Amendment  Act, 
1852  (15  ft  16  Vict.  c.  83)  was  merely  directory.  Ihlee 
and  Home  were  the  original  registered  owners,  but  Ihlee 
cannot  sue  alone,  because  there  has  been  no  notification 
registered  of  the  transmisston  of  Home's  interest  to  him. 
[Nobtk,  J.— The  assignment  in  question  was  in  effect 
a  release.  Barber,  Q.U,,  amicus  curies. — ^A  Joint  tenant 
really  releases  when  he  assigns  his  interest  to  his  co- 
tenant.]  The  release,  or  iriiateTcr  it  was,  is 
within  section  78,  and  should  have  been  registered 
preftous  to  the  institution  of  an  action,  and  this  not 
haTing  been  done^  all  the  letrooeedings  are  void. 

X.  B,  Sehastian fia  reply  on  the  preliminary  objection, 
dted  Levy  t.  Walker,  27  W.  R.  370,  10  Oh.  D.  436.— 
There  is  nothing  in  the  Act  to  say  that  registration  is 
incomplete  after  the  mark  is  once  properly  on  the 
register.  The  registratton  was  complete  on  the  17th  of 
April,  1884. 

NoBTH,  J.— I  think  that  is  so ;  I  must  put  that  oon* 
straction  on  it.  I  think  wliat  was  contemplated  by  the 
Act  was  that  there  should  be  a  registration,  from  time  to 
time,  when  an  assignment  takes  place ;  but  I  do  sot 
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Ik  BB  Bhodbs'b  Will. — BmsT  v.  Sawtbb.— Iv  bb  Jobdab. 


HrasOoinr. 


find  anything  in  the  tenna  of  the  Aot  making  any  such 
regiatratSon  of  the  aadgnment  a  oondition  precedent 
to  the  tight  to  ane.  If  I  were  to  read  section  77  of 
the  Aot  ae  Mr.  Aaton  eaya  I  ought  to  read  it,  I  ahoold 
read  it  in  thia  way :— ^o  person  ahall  be  entitled  to  take 
any  proceeding,  in  respect  of  the  infringement  of  a  trade- 
mark, unleaa  it  haa  been  regiatered  in  pursuance  of  the 
Act,  and  unless  a  notiiloation  of  any  assignment  and 
transmission  haTe  also  been  registered.  I  cannot  add 
those  words  to  the  section,  and  although,  as  I  said,  I 
think  the  Aot  contemplates  that  the  subsequent  dealings 
with  the  trade-mark  shall  be  registered,  and  it  is  Tery 
desirable  that  they  should  be»  I  do  not  think  I  could 
import  those  words  into  the  77th  section  in  such  a  way 
as  to  make  them  say  that  no  assignee  ahall  be  entitled 
to  sue^  in  respect  of  infringement  of  a  trade-mark 
duly  assigned  to  him,  unless,  not  only  the  trade-mark, 
but  the  assignment  also,  has  been  registered  before  action 
brought 

The  preliminary  olffecUon  kkm  ther^ore  overruled. 
On  the  tneriU  the  action  woe  diemiseed. 

Soliditora  for  the  plaintifb,  Waneey  A  Bowen. 

Solioitora  for  the  defendants,  OheHer  <fc  Co.,  for  T.  W. 
MUlar,  Manoheater. 


Ohan.  Dif.l  ™  u  e 

Pearaon,J./  *^**>*  ^• 

. ,  In  re  Ehodw's  Will,  (a,) 

Practice^Payment  out  of  court  of  $um  exceeding  £1,000 
paid  in  under  tJ^e  Truetee  JBditf  Ade^PetiUon  or 
eummone^RuUe  of  Courts  1883,  ord,  55,  r.  2,  sub^ 
itUione  1,  5. 

An  applieatien  for  payment  out  of  court  of  a  eum 
eoooeeding  £1,000,  paid  into  court  under  the  Trustee 
Mief  Aet99  ought  to  he  made  hy  petition  €md  not  by 
iummone. 

In  re  Brandram,  32  W.  E.  180,  25  Oh.  D.  868, 
dieeented  flrom. 


Adjourned 

.  In  October,  1883,  a  aum  of  £1,394  8a.  2d.  waa  paid 
into  court  under  the  Truatee  Belief  Act  to  the  credit  of 
"  In  the  matter  of  the  truata  of  the  aum  of  £1,394  8a.  2d., 
the  aharc  of  and  in  the  residuary  eatate  bequeathed  by 
the  will  of  John  Bhodea,  deoeaaed,  in  fafour  of  Alfred 
Bhodea  and  hia  iasue  and  repreeeptatifea." 

In  the  affldaYit,  dated  the  18tb  of  October,  1883» 
aiade  on  the  payment  of  the  money  into  court,  it  waa 
stated  that  '*  the  only  penon  intereated  in  or  entitled  to 
the  sum  of  Sl^ZU  8a.  2d.  oaah  ia  the  aaid  Alfred  Bhodea, 
II  Uting." 

A  anmmona  waa  subaequeatly  taken  oat  in  chambeta 
by  the  legal  pearanal  repreaentatiTea  ot  Alfred  Bhodea 
for  pigment  of  the  money  out  of  court*  and  waa  ad- 
jammed  into  court. 

Ba/rdewM,  for  the  aummonst-^This  ia  an  application 
for  payment  out  of  court  of  a  aum  of  £1,394  88.  2d.  paid 
in  under  the  Trustee  Belief  Aot,  to  whidi  the  applicants 
are  clearly  entitled4  The  question  is^  whether  there  is 
Jurisdiction  to  make  an  order,  on  a  summons  in  ehambers, 
for  payment  out  of  court  of  a  larger  sum  than  £1,000. 
In  the  case  of  In  re  Brandram.  32  W«  B.  180,  26 
Ch.  D.  366,  Bacon,  Y.C,  made  an  order  on  summons  for 
payment  out  of  court  of  a  sum  exceeding  £1,000,  paid 
in  under  the  Truatee  Belief  Act. 
.  He  referred  to  the  Bulea  of  Court,  1883,  ord.  55,  r,  2, 
aub-aeotlon  1. 

(a.)  Beported  by  J.  Tbustbax,   Ksq.»  Bani0ter-at-I«w. 


Pbabson,  J. — I  ha?e  the  misfortune  to  differ  fnn 
Bacon,  Y.C,  on  this  question.  I  haTe  the  stroBgeit 
objection  to  make  orders  on  summonses  in  ehainben  for 
payment  out  of  court  of  large  sums  of  money,  and  in 
this  case  the  aum  ia  more  than  £1,800.  In  a  petition 
there  is  a  atatement  of  the  facta  on  which  pajBMntoitof 
court  ia  aaked.  In  dhambera  the  case  ia  not  tieated  in 
the  aame  way.  There  la  no  atatement  of  facta.  Tbe 
matter  ia  determined  vivd  vote,  and  the  Judge  hai  to 
depend  upon  word  of  mouth.  There  ia  no  record  of  tiie 
facta  on  which  the  order  ia  grounded,  if  it  ahould  em 
be  called  in  queation  at  a  future  period,  and  I  think  then 
ia  a  greater  chance  of  a  miatake  being  made.  A  petittoB 
for  the  payment  out  of  the  money  ahould  be  preaanted. 

Solicitora,  Jaquee,  Laytonf\A  Jaqua^  for  Xaaeoifer  k 
Wright,  Bradford. 


BiPLBT  V.   SaWXEB.   (a.) 

PradUee^Pairtition  aeUon^Motion  for  judgvfi^ 

drfault   of   pUading^Infante^AJP^avii  vuifj^ 

etaUment  of  claim, 

Where^  in  a  partition  aetton^  eome  of  the  pUMft 
and  some  of  the  d^endante  were  infante^  and  Ue 
plaintiffs  moved  for  judgment  in  d^auU  of  defence, 

EM,  that  an  affUUwit  verifying  the  sieiUmetits  taHe 
statement  ef  daim  vme  not  neeeeeary. 

Thia  waa  a  partition  action  in  which  aome  of  tlie 
plaintifCa  and  aome  of  the  defendanta  were  faiftaiti- 
No  atatement  of  defence  was  put  in,  and  the  plaintifi 
mored  for  Judgment  in  default  of  pleading.  No  ti- 
davit  verifying  the  facts  in  the  statement  of  daim  vu 
filed.  The  defendanta  appeared  at  the  hearing,  and  ooa- 
aented  to  Judgment  in  the  uaual  form. 

BardsweU,  for  the  plaintifb,  aubmitted  that,  ai  tm 
of  the  partiea  were  infanta,  an  affldaTit  verifying  ^ 
atatement  of  daim  waa  neceaaaiy. 

He  referred  to  Senior  t.  Hereford,  26  W.  B.  m^ 
Oh.  D.  494. 

Eastwickf  for  the  defendanta. 

PBABaoM,  J.,  held  that  no  aifldaTii  was  neceaaaiy. 

SolidtoTB,  JogtMi,  Layton,  A  Oo, ;  John  Ootlan. 


Ohan.  DiT. 
Pearaon, 


Jan.  11, 1^ 

In  re  J'oHSAir. 
Itiiro  f?.  PidABD.  (tf.) 

eetate^Bestraintona»»»' 


Married  womam^-^HoparaJle  estate^Bettraint  on  ow^ 
pation^Eemoval  hy  eourt^Forfeiture  «^«^vJJ 
veyaneing  and  Law  of  Properiy  Act,  1881  (44  # 
Viet.  e.  41),  a.  39. 

A  married  woman  was,  under  the  will  of  a  ^^^^^ 
entiUed  to  the  income  of  a  share  of  his  residuary'^. 
for  her  life,  for  her  separate  use,  without  f^^ 
anticipation.  The  wiU  contained  a  P*^**^  J^^weler 
income  to  which  any  person  or  persons  ^"f^^^^jL 
should,  or  might,  become  entiUed  for  life  or J^  *^ 
inktred  under  the  will,  shoiOd  not,  nor  should  anyF\ 
thereof,  he  aliened  or  alienahle,  assignedoras^^ 

(a.)  Beported  by  O.  B.  Jbffbbt,  Baq.»  Bart«<^' 
Law* 
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HlOK  OotJBT. 


Jut  ih^  life  of  such  mpedive  tenants  for  life,  or  for  any 

skeriar  or  Jess  period  or  interest,  hy  aei  or  defattU  of 

tkeirSt  or  hankruptey  or  other  act  or  operation  of  law. 

And  that  in  can  any  $uch  pereon  or  persons  should 

ckaryot  alton,  or  assign  hi$  interest,  or  any  part  thereof, 

eH&er  tohoUy  or  partially,  or  s?iould  become  hankrupt, 

or  sknM  do  cr  suffer  any  aot,  deed,  or  thing  whereby 

smA  iuims&i  or  any  part  thereof  ehould  hecome  aliened 

or  ukumMe^  mssigned  or  asiignahle,  unio,  or  vested  in 

or  charged  in  favour  of  any  other  person  or  persons, 

ikm  and  in  every  such  ease  the  life  or  other  interest  of 

every  suA  person  should  he  forfeited  and  should  cease 

9ud  ittermine.    And  the  wul  contained  a  gift  over  of 

As  lift  or  other  interest  in  the  event  of  a  forfeiture. 

The  lady  took  out  a  summons  under  secHon  89  of  the 
Oeweyandng  and  Law  of  Property  Act,  188|,  that, 
mtwUhsiandinp  the  restraint  upon  antieipaiion,  she 
might  le  at  liberty  to  bind  her  life  interest  under  the 

The  court  declined  to  grant  the  application,  on  the 
gromnd  that  U  might  involve  a  forfeiiure  of  her  life 

Adjomnied  sammons. 

Lowit  Jacob  Jordan,  by  his  will,  dated  the  8th  of  Haj, 
im,  dixeoted  his  tmsteea,  after  the  death  of  his  wife, 
to  Bsil  and  «i»Tert  iato  mooej  a  moiet j  of  his  reaidaarj 
aad  iavset  the  pfoeeeds  ae  thei^  meQtkmed, 
i  to  jgmj  ttie  ineone  of  sooh  iafeetneuta  unto  all  his 
1  a  nieoe  in  equal  shaves  for  and  daring  their 
\  livee.  And  he  direoted  that  the  shares  of  his 
nieee  lespeetifely  should  be  for  their 
without  power  of  anticipation.  And  the 
win  coBftaiiiad  the  following  proviso : — *'  ^roTided  also, 
and  it  la  my  further  will  and  meaning,  that  the  interest, 
dlfiiesrie,  and  annual  proceeds  to  which  any  person 
«t  penoaa  whomsocTer  shall  er  may  become  entitled  for 
Ula»  et  ier  a  lees  interest,  under  this  my  will,  or  any 
■jyintaMmt  in  f^wmr  of  a  husband  or  wife  whioh  may 
bemsdaby  firtae  of  the  power  in  that  behalf  herein* 
bstoecsnferined*  shall  not,  nor  shall  any  part  thereof, 
be  aMsaed  or  alienable^  assigned  or  assignable,  fbr  the 
lUo  ef  sock  reepective  tenants  for  life,  or  for  any 
shortsr  or  less  period  or  interesti  by  any  act  or  default  of 
thdm,  «r  banhiuptcy,  or  other  act  or  operation  of  law. 
And  that  in  any  case  any  sueh  person  or  persons  entitled 
lor  life  or  for  any  less  interest  shall  charge,  alien,  or 
sMJgn  hie  interest  or  any  part  thereof,  either  wholly  or 
psrtislly,  or  ahali  become  bankrupt,  or  shall  do,  exeoutc, 
«  snlss  any  act,  deed,  or  thing  whereby  such  interest, 
or  sny  pert  thereof,  shall  become  aliened  or  alienable, 
laagned  or  assignable,  unto,  or  Tested  or  charged  in 
fsfour  of  any  other  person  or  persons  than  the  person 
or  psrams  by  me  deigned  to  take  the  same,  then,  and 
ia  sny  or  every  such  case,  I  declare  that  the  life  or  other 
iatsrsst  of  every  such  parl^  shall  be  forfeited,  or  shall 
essse  and  detennine.  But  in  such  a  case  I  direct  that 
saj  seid  trustees  or  trustee  shall  pay  and  apply  the 
■DBual  income  of  the  share  of  such  person  or  persons 
sommitting  such  forfeiture  to,  or  for  the  benefit  of,  the 
^Odna  or  cbfld  of  snoh  person  or  peiaons  ia  the  same 
and  like  manner  as  is  herein  prorided  of  and  concerning 
the  income  of  the  shares  or  share  of  such  pexMn  or 
pexsons  respeoti?ely  in  the  other  moiety  of  my  said 
leriduaiy  estate." 

The  testator  died  in  1872,  leaving  a  daughter,  Sophia 
Josdan,  and  eleren  other  children  sunriring  him.  The 
tsstator's  widow  died  in  April,  1881.  On  the  19th  of 
January,  1883,  Sophia  Jordan  married  Louis  Lessor 
8t  'Legee  Dutdi. 

Mrs.  Dutch  being  desirous  of  raising  a  loan  on  her  Hf  e 
iatsrest  under  the  win,  in  1885  took  out  this  summons 
ndflt  section  39  of  the  Conveyancing  and  Law  of 
Ftoperty  Aot,  1881,  tha^  notwithstanding  the  restraint 
OB  antidpation  impoeed  by  the  will  of  the  testator,  she 


might  be  at  liberty  to  bind  her  life  interest  under  the 
will. 
The  summons  was  adjourned  into  court. 

Oookson,  Q,C»,  and  W.  Fooks,  for  the  summons*— The 
forfeiture  clause  does  not  apply  to  such  an  interest  as  is 
given  to  Mrs.  Dutch  under  the  will.  That  clause  only 
applies  to  a  life  interest  which  a  beneficiary  would,  bat 
for  the  forfeiture  clause,  be  entitled  to  assign. 

8efton  Strickland,  for  the  executors  and  trustees. 

Pbabson,  J.— I  think  if  I  were  to  aooede  to  this  appli- 
cation there  would  be  great  risk  of  the  lady  incurring  a 
forfeiture  of  her  life  interest,  and  I  decline  to  enable 
her  to  do  an  act  which  might  involve  such  a  forfeiture. 
I  do  not  think  it  would  be  for  her  benefit  to  place  her 
in  so  mueh  peril.  The  power  given  by  seotion  89  of  the 
Ckmveyaneing  Act  ought  net  to  be  used  indiscriminately* 
I  refuse  the  application  ;  the  trustees  may  retain  their 
costs  out  of  the  applicant's  income. 

Jan.  13.— It  being  suggested  by  oounsel  that  the 
order  as  to  costs  might  involve  a  forf^ture  of  Mrs. 
Dutch's  life  interest,  his  lordship  altered  the  order  by 
simply  directing  that  the  applicant  pay  the  costs  of  the 
other  parties,  giving  them  liberty  to  apply  in  oase  they 
were  not  paid. 

Solicitors,  Mear  A  Fowler;  Boy  db  Oartwright, 


a  B.  Div.  (Denman  and  Mathew,  JJ.)  Jan.  28. 

Casbt  v.  Helltsb.  (a.) 

Practice — SptciaUy^indorsed  writ-^Right  of  defendant 
to  statement  ofclaim^Ord.  3,  r.  6— Ori.  20,  r.  1. 

ia  actions  for  recovery  of  land  by  a  receiver  and 
devisees  of  a  deceased  landlord  against  a  tenant, 

BM,  thai  ike  writ  might  hs  speoidUy  indorsed  within 
t?ie  meaning  of  ord.  3,  r.  6,  section  F. 

Appeal  from  A.  L.  Smith,  J.,  at  chambers. 

The  writ  in  this  action  issued  the  17th  of  November, 
1885,  was  indorsed  as  follows : — 

"  Statement  of  daim. 

"  The  daim  of  the  plaintiff  T.  H.  Oasey  is  as  receiver 
appointed  to  receive  the  rents  and  profits  of  the  real 
estate  devised  by  the  will  of  J.  B.  Aylen,  deceased,  by  an 
order  of  the  High  Oourt  of  Justice,  dated  October  6, 
1885.  The  plaintiits,  except  G.  EUis  and  the  said  T. 
H.  Oasey,  are  devisees  under  the  will  of  the  said  J.  B. 
Aylen.  The  plaintiff  O.  Ellis  is  the  assignee  of  0.  T. 
Aylen,  a  devisee  under  the  said  will  by  an  assignment 
dated  September  1,  1885.  The  plaintiffs'  claim  is  for 
the  possession  of  the  houses  known  as  Nos.  93,  95,  97, 
Oommeroial-road,  Landport,  and  for  mesne  profits  from 
June  M,  1885,  until  Judgment. 

"  The  said  premises  were  demised  by  the  said  J.  B. 
Aylen,  deceased,  to  the  defendant  H.  Hellyer  by  lease 
dated  August  6,  1860,  for  a  term  of  twenty-five  years 
from  the  24th  of  June,  1860,  at  a  rent  of  £75.  The 
said  tenancy  duly  expired  on  the  24th  of  June,  1885." 

The  defendants  contended  that  this  was  not  a 
spedally.indorsed  writ  within  the  meaning  of  ord.  3,  r.  6, 
and  required  a  statement  of  claim  to  be  delivered 
under  ord.  20,  r.  1. 

The  master  and  the  Judge  at  chambers  refused  to 
order  a  statement  of  claim  to  be  delivered. 

(7.  Mathews,  for  the  defendants.— Ord.  3,  r.  6  (F.), 
only  contemplates  an  action  by  a  landlord  against  a 
tenant,  and  does  not  apply  to  an  action  by  a  receiver  of  the 


(«.) 


Beported  by  A.  P.  Fbboival 
at-Law* 


Ebxp,  Esq.,  Barrister- 
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Cabbt  v.  Hblltbb* — Wald&ond  tf.  GoLDMAmr. 


HZOH  4 


landloid'e  propertjr.  We  have  a  right  to  insist  on  a  state- 
ment  of  daim  being  delivered  if  the  writ  is  not  speoially 
indorsed  within  this  section. 

Crump,  Q,0.,  and  Mohney,  for  the  plaintiffs.— The 
defendant  cannot  insist  on  a  statement  of  daim.  The 
power  to  grant  it  is  discretionary.  If  a  statement  of 
claim  were  deliTered  it  would  only  be  in  the  words  of 
the  indorsement  on  the  writ. 

0:  MathewB  replied. 

DamcAN,  J. — I  am  of  opinion  that  we  onght  not  to 
disturb  the  order  of  the  judge  at  chambers.  It  is 
contended  that  the  indorsement  does  not  fall  within  ord. 
3,  r.  6.  A  difficulty  is  cieated  by  the  words  of  that 
rule.  Heading  F.  is  to  this  effect:— The  writ  of 
summons  may  be  specially  indorsed  in  actions  for  the 
recoTcry  of  land  by  a  landlord  against  a  tenant  On 
the  face  of  the  rule  it  appears  confined  to  the  case 
where  the  landlord  is  the  plaintiff  and  the  tenant  is  the 
defendant.  But  I  do  not  think  that  we  are  here  bound 
by  the  exact  words.  I  am  of  opinion  that  a  person  in 
the  position  of  the  plaintiff  has  a  right  to  bring  his 
action  on  a  spedally-indorsed  writ.  There  has  been  no 
suggestion  that  the  facts  in  the  indorsement  are 
incorrect,  and  those  facts  show  that  the  plaintiff  Oasey 
is  the  receiTcr  appointed  by  the  Ohancery  DiTision  to 
receiTe  fents  for  the  dcTisees  under  the  will.  I  doubt 
rery  much  whether  the  other  plaintiffB,  the  deTisees, 
may  not  fairly  be  described  as  the  landlords  of  the 
property.  The  prindple  has  been  wdl  laid  down  by 
scTeral  cases  that  the  question  is  whether  the  writ  is 
such  as,  according  to  the  requirements  of  special 
indorsement,  gi?es  the  defendant  fair  notice  of  the  case 
against  him.  Here  it  is  plain  that  the  defendants  have 
exact  notice  of  the  daim  made  against  them,  and  that 
they  would  not  .gain  any  more  knowledge  if  we  ordered 
a  statement  of  claim  to  be  deli?ered.  Therefore  I  am 
of  opinion  that  we  are  Justified  in  holding  that  in 
substance  and  in  contemplation  of  the  rules  this  writ  is 
a  spedally-indorsed  writ  within  the  meaning  of  ord.  8, 
r.  6. 

KATHBWy  J.  — •  I  am  of  the  same  opinion.  The 
argument  of  Mr.  Mathews  really  came  to  this :  that 
representati?es  of  the  original  contracting  parties  could 
not  come  under  ord.  3,  r.  6,  which  would  be  a  most 
serious  proposition.  But  in  rule  4  there  are  specific 
instructions  as  to  the  forms  to  be  obserred  by  persons 
suing  in  a  represents tl?e  capadty.  I  think  that  the 
defendant  is  not  therefore  entitled  to  have  this  in- 
dorsement re-deliTered  to  him  in  the  form  of  a  state- 
ment of  daim,  and  that  this  appeal  must  be  dismissed. 

Appeal  diitnisBed, 

Solicitors    for   the  plaintiffs, 
Bramadony  Portsmouth. 

Solidtors   for     the     defendants, 
Beaurmmi,  for  Hyde,  Portsmouth. 


A.     W.   MOU,    for 


Ohamherlain     A 


Q.  B.  Dif.  (Oa?e  and  Wills,  J  J.)  Hs« 

WAiDROin)  V.  Gk>ti>icAjnr. 
MJXLS  ».  Gt)iJ)MAinr  ajtd  wifk. 
Eeal  akd  Pebsonal  Advahcb,  Co., 

Bm  of  iole^Bill  of  tale  of  muUahU , , 

Bale  Ad,  1878  (41  «fe  42  Vict,  c-  31)— BflZsi 
if  rf  (1878)  Ammdmmt  Ad,  1882  (45  <ft  4^1 
43). 

By  deed  execuied  before  marriage,  in  1881,0 1 
and  wife  agreed  tJuU  certain  household  ffoodt  oft 
ehould,  after  the  marriage,  he  for  the  aeparaie  vr 
wife,  hut  the  deed  contained  no  tzseignmeni  of  i 
to  a  trudeefor  the  wife.  After  the  rnarriage  I 
executed  a  hiU  of  $ale  of  the  goods  in  auestiml 
the  coneurrenee  of  the  hwhand,  Creditore  i 
obtained  judgment  againetthe  huehand  in  one  ( 
againet  the  huehand  and  wife  in  another,  in  im 
iiiuee  in  hoth  adione, 

Held,  that  the  hiU  of  eale  executed  hy  i 
valid  againd  the  execution  ereditare. 

Chapman  v.  Knight,  28  W.  B.  919,  5   O.F.I 
dieiinguiehed, 

Appeals  from  oounty  court. 

The  plaintiff,  in  the  first  aotkm,   having 
Judgment 'against  the  defendant  Gh>ldniaiin, 
eeoond  action,  against  Qoldmann  and  wiie. 
Joint  promissory  note,  had  sdzed  in  exwfutfwr 
furniture  and  effects  in  their  house.     Tlicse 
daimed  by  the  Beal  and  Personal  Advamoe  Oc 
bill  of  sale  executed  by  the  wife  before  the 
issued,  and  duly  registered.    The  mtatisge 
place  in  1881,  and  by  deed  before  the  manisgs 
between  Mr.  Qoldmann,  Mrs.  Goldmanm  and  oas' 
in  which  Gohn  was  described  as  a  trustee  sj 
the  wife,  the  parties  dedared  that  if  the  then 
marriage  should  take  place  all  the  property 
the  wife  at  the  lime  of  the  marriage,  end  a 
larly  described  in  the  sdiedule  thereto,  shodd 
to  belong  to  the  wife  for  her  sole  and  eeparati 
she  were  unmarried ;  but  the  deed  contained  m 
ment  of  the  goods  to  the  trustee. 

By  biU  of  sde,  dated  the  29th  of  i^ril, 
Goldmann  asdgned  the  goods  in  question  to  m^ 
ants.  j^^ 

The  oounty  court  Judge  held  that  the  bill  of  •» 
iuTalid,  as  the  husband  was  not  a  party  to  it. 

A  rule  niei  having  been  granted  to  enter  Jr 
the  claimants, 

C.  «/.  PeiU  showed  cause.— The  settlement 
legal  effect  because  there  was  no  assignment  to ' 
tee ;  the  goods,  therefore,  Tested  in  the  busM 
the  marriage.    The  wife  had,  therefore,  only  m 
interest.    The  husband  was  in  the  posaeedwJI 
goods,  and  the  bOl  of  sale  not  being  exeoated^^ 
the  case  oomes  within  the  dedsion  in  Chapman  t. 
28  W.  E.  919,  5  C.  P.  D.  308. 

Firmingett  in  support  of  the  rule,  was  not  oaW  * 

Oatx,  J.— I  am  of  opinion  that  this  appeal  n 
allowed.    The  case  is  rery  simple.    The  hMb«« 
the  marriage,  by  the  indenture  of  the  Tth  ^^"^ 
dedared  that   the   wife's   property  dewrlwa  » 
schedule  should,  after  the  marriage,  be  for  n«J;*V^ 
separate  use.    That  was  perfectly  good,  voa  ^\^ 
in  question  ne?er  were  the  husband'a,  •f*.r*L-flt 
therefore,  be  seized  by  his  creditors.    Thia  W*" 
the  first  case.  ,j  u.  -ifarf  * 

But  it  was  said  that  the  toods  oodflJ<^^ 

(a.)  Beported  by  W.  Moxok  Bbowk*,  Biq-»  ^^^ 
al-Law. 
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Rig.  v.  Matob,  &a,  op  Wilton. — ^Ex  pabti  Wilks. 


High  Oovbt. 


1 00  tha  Judgment  against  her  and  her 

ntly.   ]fov,  either  the  wife  waa  in  the  poesea- 

lorihe  was  not.    It  she  was  not,  the 

r  Afik  4m  not  apply  ;  if  she  was,  it  is  dear 

iatlon»  had,  bj  bill  of  sale  dnlj 

to  the  claimants  her  equitable  in- 

■indined  to  tiiink,  also  her  le^  interest) 

^  ad  tfae  aaiigiiment,  being  duly  registered, 

Chapman  ▼•  Knight  was  decided 
I  of  the  Bills  of  Sale  Aot,  1878,  and 
I  mj  opinion,   throw  any  light  upon  the 


|Ar  daioMnts,  EdvKtrd  Kinm* 
liar  ezeeotion  creditors,  LayUtn^  Bcn^   <l 


\  •rperaKon — ^ICaadamns— J^Iedton  e/  aldtfm 
validity  o/-^'*  DeicHptUm  "-^ 
'  of  candidiUe — Signatufe-^Peraandl 
OorporcdioM  Jef,  1882,  s.  60, 
|S,4;  s.  S25. 

^Mmapd  Oorporation$  Ad.  1882,  s.  60,  su5- 

)  «Kr|  ytrwn  sntiiled  to  vote  at  an  election  of 

^fflfa  **hy  ngning  and  per9onaUy  deliver" 

»  9Kdiing  to  the  chairman  a  voting  paper 

pAt  twnamei  and  other  namee  of,  and  placee 

~iimHftion»  of,  the  pereone  for  whom  he 

^  d  'Wilton  wras  inoorporated  bj  charter 

^1885,  and,  by   the  charter,  the  n  amber  of 

idnd  at  twelf  e,  and  temporary  officers  were 

V17  oot  the  election,  under  the  Manicipal 

•M  1882.    The  first  election  was  held  on 

1885,  sad  twelve  oounoillors  were  elected. 

r  9  an  election  was  held  for  the  purpose  of 

w  njor,  town  clerk,  treasurer,  and  four 

The  iiiajror  nominated  by  the  charter  pre- 

I  aaeh  ooandllor  who  Toted  used  a  blank  slip 

^^ns  voting  paper.    EleTen  councillors  Toted. 

^  papers  bo  used  were  not  signed  by  the 

>8f  thsy  were  not  personally  deli?eied  to 

Ji  bat  were  passed  up  to  him  in  an  irregular 

Iheaa  nine  papers  only  contained  the  sur- 

I  witials  of  the  persons  voted  for,  and  none 

tha  place  of  abode  or   description  of    the 

The  ohsirman  declared  four  oounoillors 

>  Two  Toting  papers  were  missing  after  the 

looe  of  the  aldermen    so  elected  made  a 

kofaeoeptanceof  oifioe. 

r^9ff9ld  mowvd  esD  parte  for  a  writ  of  Tnan^ 
^  to  thellayor  of  Wilton,  to  hold  an 
L*"«  •Idennen.-'The  election  held  on  the 


.^   -1  vaa  bad,  as  it  Tiolated  erery  particular 
^2!J^'**^i^  of  section  60  of  the  Municipal 
^H 1882,  in  that  the  voting  papers  ased 
^"^P*  of  paper  and  did  not  contain  the 
'"Pj«»  of  abode  of  the  candidates,  and  they 
'^  bj  the  Yoter  nor  personally  delirered  : 
'  ;•  «oof8Aoiiae,    32  W.  B.    826,   13  Q.    B. 
H  T.  TugweU,  16    W.  E.   1039,    L.    E. 


''W^  bj  H.  Eyaxs  Ausnn,  Esq.,  Banister. 
at^Law. 


3  Q.  B.  704.  A  'rule  absolate  in  the  first  inatance 
is  asked  for  on  the  ground  of  preaaing  neceaaity. 
All  the  parties  ha?e  been  senred  with  notice,  but  they 
say  they  do  not  intend  to  appear,  and,  if  the  rule  is  not 
made  absolute  in  the  first  instance,  we  shall  haTC  to 
come  here  again  on  an  unoppoeed  motion.  We  are 
entitled  to  the  mandamue :  Beg,  ▼.  Pembroke^  8  Dowl. 
Pr.  Oas«  302 ;  and  to  haTo  it  made  absolute  in  the  first 
instance:  Municipal  Gorporations  Aot,  1882,  s.  225. 

The  Oourt  (Sir  J.  HAinniir,  and  Mathkw,  J.)  granted 
the  rule  absolute  for  tnandamtts,  the  eleotton  to  be  held 
on  February  15. 

Solicitors,  Purhiei  A  Go.^  for  H.  J.  King^  Salisbury. 


Q.  B.  DiY.  (Pollock,  B.,  and  Manisty,  J.)        Ko?.  28. 

JSx  parte  Wilks.  (a.) 

Election  law~-Munieipal  eleeUane-^Bleetion  petiUonB'^ 
Practice^  Application  for  relief  againet  eoneequenceof 
illegal  practice^ Municipal  EUctionB  (Corrupt  and 
JUegal  Ptaeticei  Act),  1884  (47  A  48  Vict.  0. 70),  s.  20. 

Upon  the  applicaiion  hy  a  eucoeuful  candidate  at  a 
munieipal  eieAion  under  eedion  20  of  the  Municipal 
Elections  {Corrupt  and  Illegal  Practices)  Act,  1884, /or 
relief  against  the  consequmces  of  an  illegal  practice,  it 
was  stated  upon  affidavit  thai  a  petition  had  been  filed 
against  hie  return  upon  the  ground,  among  others,  of 
the  practice  in  question. 

Held,  that  the  application  could  not  he  enlertained^  hut 
must  etand  over  until  after  the  hearing  of  the  petition. 

Application  for  relief  under  section  20  of  the  Muni- 
cipal Elections  (Corrupt  and  Illegal  Practices)  Act,  1884. 
The  application,  originally  ex  parte,  had  been  adjourned 
to  allow  Eayresy  who  desired  to  oppose  it,  to  file 
affida?its. 

The  applicant  was  a  successful  candidate  for  election 
for  the  liofadon  School  Board,  and  had  issued  circulars 
and  posters  in  aid  of  his  candidature  which  did  not  bear 
on  the  face  of  them  the  name  and  address  of  the  printer, 
an  omission  which  is  constitnted  an  illegal  practice 
under  section  14T>f  the  Act. 

The  application  was  opposed  on  behalf  of  Eayres  by 
an  unsuccessful  candidate  at  the  same  election  upon 
aifidarits  to  the  effect  that  a  petition  had  been  filed 
againat  the  return  of  the  applicant,  alleging  bribery  and 
undue  infiuence,  and  that  one  of  the  illegal  acts  relied 
upon  was  that  the  applicant  had  employed  the  printer 
to  the  board. 

Henn  CoUins,  Q,C.,  and  Muir  Mackenzie,  for  Eayrer. 

i^reeman,  for  the  applicant. 

Pollock,  B. — I  should  be  content  with  simply  saying 
that  this  application  could  not  be  acceded  to  were  it  not 
that  it  refers  to  a  matter  of  general  importance,  and 
raises  a  question  which  has  not  been  before  the  court 
before.  The  application  is  made  under  section  20  of 
the  Municipal  Elections  Act  (Corrupt  and  Illegal 
Practices),  1884,  for  relief  against  the  consequences  of 
an  irregularity.  When  the  application  was  first  made, 
it  was  stated  that  it  was  intended  to  file  a  petition 
against  the  return  of  the  applicant  upon  grounds  quite 
independent  of  the  irregularity  in  question;  we  therefore 
ordered  that  the  application  should  stand  over.  It  now 
appears  that  a  petition  has  been  filed  charging  the 
applicant,  not  only  with  irregularity,  but  with  bribery 
and  undue  influence.     It  is  obfions  that  we  cannot 

(a.)  Beported  by  W.  Moxox  Bbowmb,  Esq.y  Banister- 
at-Law. 
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WAnoK  V.  Black.                                                     Hwh  Oa^ 

upon  thifl  applioatioQ  enter  into  these,  quoatione,  and  it 
is  not  right  that  we  should  take  awaj  from  the  petl- 
tioner  the  right  of  entering  upon  the  hearing  of  the 
petition  into  the  charge  connected  with  the  alleged 
irregularity.  I  do  not  think  that  it  was  intended  that 
the  court  should  do  this.  We  do  not  think  that  we 
should  express  any  opinion  as  to  whether  the  applicant 
has  or  has  not  been  guilty  of  only  an  irregularity, 
which  is  the  question  in  this  application.  The  matter 
must  stand  over  until  after  the  hearing  of  the  petition. 

Application  ordered  io  stand  over, 

Solioitors  for  the  applicant,  Baylis  A  Pearce, 

Solicitors  for  E^yres,  Ponii/ex,  fffwiU,  A  Pitt. 


[  Q.  B.  Dir.  (Lord  Coleridge,  0.  J.,  I  v       k 

Grove  and  Ca?e,  JJ.)  f  ^^"^  ^' 

Watson  v.  Buck,  (a.) 

Election  law — County  vote — Equitable  inter fst  in  free* 
hold-^Receipt  of  rents  and  projiti^ Stock  Exchange^ 
6  Vict.  c.  18,  s.  74. 

Shareholders  in  an  unincorporated  company  may 
agree  to  vest  the  freehold  of  the  company  in  truettes,  and 
to  divest  thevMelves  of  all  inttreet  therein,  retaining 
only  a  share  in  the  profits  of  the  undertaking.  The 
shareholders,  if  they  do  so,  are  not  in  receipt  of  the 
rents  and  profits  of  the  freehold  within  section  1\  of  ^ 
Vict,  c.  18,  and  have  not  an  equitable  interest  in  the  fret" 
hold  to  entitle  them  to  tT^e  county  franchise, 

Baxter  v.  Brown,  1  M,  A  G,  198,  discussed. 

Case  stated  by  one  of  the  re?ising  barristers  for  the 
oounty  of  Middlesex ;  the  facts,  as  far  as  material,  were 
ab  follows : — 

The  appellant  was  one  of  1,040  proprietors  in  the 
undertaking  called  the  Stock  Exchange,  situate  in  the 
parish  of  St.  Bartholomew  by  the  Exchange,  in  the  City 
of  London,  and  his  name  appeared  as  an  existing  voter 
on  the  list  of  voters  in  force  at  the  time  of  the  passing  of 
the  Representation  of  the  People  Act,  1884. 

The  objecte  of  the  undertaking,  as  defined  in  an 
indenture  of  December  31,  1875,  were  the  maintenance 
of  the  buildings  called  the  Stock  Exchange,  belonging  to 
the  proprietors,  with  its  appurtenances,  and  the  erection 
and  maintenance  of  any  other  buildings  in  the  City  of 
London,  and  providing  che  same  with  suitable  furniture, 
fittings,  and  accommodation ;  and  the  employing  of  the 
said  buildings  already  erected,  or  to  be  erected,  for  the 
transaction  of  buying  and  selling  English  and  foreign 
stocks  and  shares  in  public  and  other  companies  with, 
under,  and  subject  to  the  powers  and  regulations  to  be 
made  pursuant  thereto. 

The  undertaking  was  first  constituted  under  the 
provisions  of  a  deed  of  settlement  dated  March  27,  1802, 
a  printed  copy  of  which  was  annexed  to  the  case.  By 
the  indenture  of  1875,  made  under  powers  reserved  in 
the  deed  of  1802  between  the  trustees  and  managers  at 
the  date  of  the  indenture  of  1875  and  the  then 
proprietors  (including  the  predecessor  in  title  of  the 
appellant),  the  deed  of  1802  was  annulled,  except  as 
appears  by  the  deed  of  1875.  A  printed  copy  of  the 
last-mentioned  deed  was  also  annexed  to  the  case. 
Except  so  far  as  the  said  deed  of  1802  may  subsist  and 
be  in  force,  the  Stock  Exchange  is  governed  and 
regulated  by  the  deed  of  1875. 

By  the  deed  of  1802,  the  Stock  Exchange  freehold 
land  and  buildings  were  vested  in  certain  trustees  for  the 

(a.)  Reported  by  W.  Moxok  Brownb,  Esq.,  Barrister- 
at-Law* 


benefit  of  themselvea  and  other  proprietors  in 
tion  to  the  sums  of  money  subacribed  by  then 
opposite  their  respective  names  in  ihe  acbedule. 

By  the    deed    of    1875    new    tnuta 
concerning    the  premises,  whioh    were 
trustees   of  that  deed.     The   provisions   of 
were    in  substance   that  "proprietors"    were 
as    "the    persons    for   the    time    being  regtitt^ 
the  holders  of  shares  in  the    undertaking/'  lol! 
"  purposes  "  of  the  undertakinic  were  defined  u  M 
stated.    It  was  provided  that  the  capital  or  *tod<l 
undertaking  should  be  deemed  to  be  £240,00i^  Mi 
value,   and  consist  of  the  premises  described  jij 
schedule  and  all  other  real  and  personal  propfHf 
in  the  trustees  in  trust  for  the  purposes  of  ifa« 
taking,  and  should  be  divided  into  20,000  »bfir 
each  of  which  £12  should  be  deemed  to.  have  b^t 
up,  and  provision  was  made  for  the  isene  of  tstf 
A  dhare  register  was  to  be  kept  and  oertiflost« 
and  calls,  if  necessary,  might  be  made ;  sham 
be  transferable  as  personal  &ta(e»  and  the 
to  be  in  writing  in  a  form  determined  by  tit 
but  no  transfer  could  be  made  to  any  persoaitJ 
date  thereof  a  member,  and  every  proprietot 
be  a  member  was  bound  to  transfer  bis  i 
deed  reserved  to  the  trustees  full  powers  of 
ment  and  control  of  the  undertaking,  and 
made  for  the  holding  of  general  meetings  d 
prietors,  to  whom  was  reserved  the  powers  of 
auditors,  declaring   dividends,   inereasing  tU 
altering  or  revoking  the  trnste  of  the  deed,  sdA 
new  regulations. 

The  land  upon  which  the  Stock  ExebangQ 
appurtenances  are  built  is  freehold.  The  fooos^l 
Stock  Exchange  is  made  up  almost  entirely  o£  M 
for  admission  to  the  Stock  Exchange  and  cbargei  N 
use  of  desks,  sittings,  drawers,  and  other  erc^p^l 
accommodation,  and  lor  the  use  of  boxes  aod  ok 
the  strong  room,  and  as  to  about  one-fiftieth  ^  ^^ 
said  income  of  dividends  or  interest  on  fnveicnwisN 
Government  and  other  securities.  The  giw  i 
value  of  the  land  and  buildings  was  mif 
suificient  to  yield  to  each  proprietor  thsdcrj 
value  of  40p.  over  and  above  all  charges.  ^^^*  ^ 
and  admitted  at  the  revising  barrister's  covft^Y 
clear  annual  value  of  the  land  and  building!  V"!  ^^  * 
amount  which,  when  divided  by  the  number  c«ft  Fj 
prietors,  gave  a  sum  of  not  less  than  £10  for  t«'f** 
proprietor.  But  since  the  court  was  held,  *''|J 
decision  was  given,  information  was  given  by  Hi^^ 
lant  that  the  proprietors  whose  names  in  its  i^ 
were  marked  with  an  asterisk  did  not  receive, «"  _ 
not  entitled  to,  as  much  as  £10  a  year  ''^  ,^ 
income,  but  were  entitled  to  more  than  40t.-^>^- 
of  £4,  and  upwards,  but  less  than  £10. 

The  undertaking  of  the  Stock  Excbaoge  h»i  ^ 
been  registered  as  a  company  under  any  of  tb^ 
panics  Acts,  or  at  all,  nor  has  it  been  inoorporstfd  _. 

The  names  of  other  persons  whose  nsmw    ^,^^1 
cations  were  set  out  in  the  schedule  to  the  ctit 
objected  to  under  similar  ciroumstanoes. 

It  was  objected  that  the  appellant  wae  «>**'^% 
have  his  name  retained  on  the  register,  on  the  p*^ 
among  others,  that  the  share  or  inteieat  ^^Gi 
prietor  of  the  Stock  Bxehange  Is  not  an  inteieii^'a 
estate,  or,  at  any  rate,  not  such  an  interest  se » 
him  to  the  franchise. 

The  revising  barrister  held  that  the  ^^i^*^ 
good,  and    expunged  the  name  of  the  spp«i»" 
the  list.  i 

October  Zl,— Horace  Davey,  Q.C.  i^f!^^ 
him),  for  the  appellant.— The  proprietofs  btw  ^ 
Acial  Interest  in  freehold  property  of  viote  v^ 
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WatIOV  v.  BlAOK. — MlOABBILL  V.  OTBRBSBBi  OP  WhITBHATBN. 


High  Oodbt« 


,  IK,  tkonbn,  entitled  to  vote.    Bcud^r  ▼« 
1 1  Via.  k  0. 198,  goTerna  thU  oase. 

.  JoBKt)  Q>G»  [H,  Ortenwwd  with  hlm}.-~The 

;  it  Mt  B  melpt  of  rente  and  pvoflt*  within 

^e.  \%i.tKnAt  therefore,  ia  not  entitled  to  rote. 

<%  Ann  h  dtber  difltingnishable  from,  or  is 

}  tob  Ane«  T.  Blain,  1%   W.  R.  175,  15  0.  B. 

iMITyefi  T.  Perigal,  2  DeG.  H.  ft  G.  599  ; 
88  W.  R.  985,  5  0.  P.  D.  97  ;  and 
|j(fnAy,  S  W.  R.  627,  10  Sx.  222. 

Cut,  adv.  mdi, 

-•lltjiidgiBentof  the  Couit  (Lord  Oolbsisob, 
^tefi  and  Catb,  J  J.)  was  delivered  by 

-The  qneatlon  in    thie    oMe    ia  whether 

Bti  have    an   equitable    interest    in  land, 

I  the  leeeipt  of  the  rents  and  proflta  thereof, 

lasaabg  of  seotfon  74  of  the  6  Viet.  o.  18. 

[]idftmentit  ia  too  olear  for  aerions  argument 

r  that  the  ahareholdera  in  an  nninoorpor- 

maj  by  arrangement  among  themaelvea 

dfMof  all  interest  in  the  real  property  of 

f  while  retaining  an  interest  in  the  profits 

That  proposition  is  distinctly    laid 

Iv.  EUn'n,  and  is  supported  by  the  earlier 

'  T.  NwHm.  9  W.  R.  122, 9  0.  B.  N.  8. 

.  Spratley,  and  Myers  v.  PerigjH,  and  by 

)  ease    of    Freeman  v.   Oaina/ordt    13 

.  L.  J.  C.  P.  95.    It  waa  admitted  that 

»iheie  the  company  waa  incorporated,  but 

^  noght  to  draw  a  diatinction  between  oor* 

ooopaniea    regiatered    under    an    Act 

sad  mere   partnerahipa  formed    under 

iMsMnt.    It  ia^dear,  however,  that  the 

Ui  dmeU  T.  Blain  doea  not  proceed  on  any 

k  number  of  persona    may  agree 

I  that  landa    ahaU    be    bought   and 

'  tnrtM  ttpoa    troata  which  ahall  give  the 

M  ci|Qitilil0  intereet  in  thoae  landa,  but  only 

\  k  poata  to  be  made  by  the  uae  of  them. 

IWi  thea  10  long  aa  that  agreement  lasts  the 

sao  equitable  interest  in  those  lands,  but 

^  ^^t  of  the  nature    of  personalty  in  the 

^  tiie  undertaking.      The    case  of   Baxter  v. 

I  i«Iied  on.    That  case  has  been  sometimes 

[^  lometioies  diatinguiahed.      It  the  court 

""'>  lay  down  the  principle  that  membera  of 

i  cannot  by  agreement  among  themaelves 

Ktof  aay  equitable  interest  in  lands  pur- 

M^  ^puposes  of  the  aaaooiation,  and  cannot 

^  Ittds  in  tmateea  free  ffom  auoh  equitable 

t  osss  is  opposed  to  a  cloud  of  authorities  and 

^f  however,  the  eourt  thare  only  meant  to 

~  that  case  the  parties  had  not  agreed  to 

^vei  o(  their  equitable  interests,  the  case  is 

''1«.   In  the  oase  now  under  consideration 

t  the  membera  meant  to  vest  the  freeholds 

n  tree  from  any  equitable  interest  in  the 

•■ttaben  In  the  land  Itself,  and  to  give  to  the 

^theaisoclatlon  an  intereat  in  the  proflta  of 

^^y.   There  ia  nothing  contrary  to  law  in 

|^*l<"ient,  but  one  eonaequenoe  of  it  is  that 

Biembers  haTO  no  equitable  interest  in 

^^cited  in  the  trustees,  and  consequently 

f^the  revising  barrister  was  correct,  and 

*<wtheapp«llanf,  Travtri-Smiih,  A  Braith- 
•'oithewspondcnt,  Carhin  4t  Greener. 


Q.  B.  Dlv.  (Lord  Coleridge,  0. J.,  7 
Grove  and  Oave»  J  J.)  ) 


Oot  8L 


MAeABBILL  tr.   OtBBSEIBB  of  WmTESULTMS.     («.) 

EleeKon  law^Oouniy  veie-^Receipt  of  paroehial  relie/ 
—2  Will.  4,  e.  45,  a.  86. 

The  appeXlant  having  applied  to  the  relieving  ojfioer 
for  relief  wa$  %et  to  break  ehnee,  and  wae  paid  at  the 
rate  of  Is.  3d.  a  day,  eueh  paymeni  being  made  by 
way  of  relief,  and  the  -  work  being  not  remunerative  to 
the  guardians  at  iJiat  price. 

Htld,  that  the  appellant  had  received  pareehidl  relie/, 
and  was,  therefore,  not  etstiitied  to  be  on  the  regietor  of 
voters  under  2  WiU.  4,  c.  45,  a.  36. 

Special  case  stated  by  the  revising  barrister  for 
Cumberland  and  Westmoreland,  the  material  facta  of 
which  were  as  follows  :^ 

The  appellant  had  applied  to  a  relieving  officer  for 
work»  and  received  from  him  a  ticket  requesting  the 
officer  of  the  guardians  to  allow  him  to  break  four 
bushels  of  atone  per  day.  The  appellant  waa  act  to  dc 
this  work,  and  received  for  it  Is.  3d.  a  day,  paid  by  the 
relieving  officer  out  of  funda  for  parochial  relief. 
The  guardiana  advertised  the  atone  broken  by  the  ap- 
pellant and  others  in  a  similar  position  for  sale,  but  the 
only  offer  they  received  was  Is.  6d.  per  ton,  which  they 
refused,  as  they  required  5s.  per  ton  to  recoup  their 
expenses ;  the  work  done  by  the  appellant  waa  not, 
therefore,  remuneratlTe. 

The  guardiana  were  precluded  by  article  6  of  Che 
Outdoor  Relief  Regulation  Order  from  giving  outdoor 
relief  to  an  able-hodied  male  pauper  unless  he  waa  act 
to  work  by  them  while  receiving  such  relief.  The  pay- 
ment made  by  the  guardians  to  auoh  paupera  varied 
with  the  necessity  of  the  pauper  and  not  with  the 
amount  of  the  work  done  by  him,  and  the  appellant 
being  a  married  man  vrith  three  children  received  3d. 
a  day  beyond  the  ordinary  pay. 

The  barrister  disallowed  the  claim  of  the  appellant  to 
a  vote  on  the  ground  of  receipt  of  parochial  relief. 

Asquith,  for  the  appellant,  referred  to  Kemp's  GOSSt 
P.  jc  £.  128,  and  Taylor's  cast,  1  P.  R.  ft  D.  156. 
The  reapondonta  Were  not  repreeented. 

Lord  CoLERiDOB,  C.J. — Thia  appeal  mnat  be  diamiased. 
There  waa  clearly  a  receipt  of  parochial  relief.  The 
work  done  by  the  appellant  waa  of  no  real  value  to  the 
ratepayerS|  and  the  money  paid  to  the  appellant  waa  not 
paid  for  the  work  done  by  him,  but  to  relieve  hia 
diatress. 

Gbovb  and  Cave,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  HMer  A  BoberlSf  for  E. 
Atter,  Whitehaven. 

(a.)  Reported  by  W.  Moxon  Browkb,  Ksq.,  Barrister- 
at-Law. 
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Bbo.  v.  Bobsok.— Lanowoktht  v.  Lanowobtrt. 


HiorC 


C.  O,  B.  Deo.  11. 

SsG.  V.  BoBSOir.  (0.) 

EmhtzMUmeni — Oonvenion  0/  co-parhier$hip  properfy 
hy  a  eo-pariMT — Taung  Men'$  OhritHan  AHoeiaUcn 
—31  dfc  32  Vid.  e.  116,  i.  1. 

The  priiOMrt  a  member  of  the  Young  Men's  Ohriitian 
AisodaUonp  had  been  conmdedf  under  31  <fe  38  Vici.  e, 
116,  «•  1,  o/emh^szling  the  money  of  the  cueoeicUion^ 

Bdd,  4hai  the  statute  applied  only  to  co-partnerships 
in  which  participation  of  profits  is  oontrnplated^  and 
that  the  conviction  was  wrong, 

Tho  prlioner  was  tried  and  oonTiotad  before  Hawkins, 
J.,  at  the  Winter  Assizes  lor  the  county  of  Northnmber- 
land,  on  the  31st  of  October,  1886,  upon  an  Indlotment 
framed  nnder  31  ft  32  Vict,  c  116,  s.  1,  charging  that 
he,  being  a  member  of  a  co-partnership  called  "The 
Bedllngton  OoUierj  Yoong  Hen^s  Ohristian  Association,'' 
hereafter  called  the  association,  feloniously  did  in 
January,  March,  and  Hay,  1885,  embeme  three  scTcral 
sums  of  money  of,  and  belonging  to,  the  said  co-part- 
nership. 

The  only  question  reserred  for  the  consideration  of 
this  conrt  was,  whether  the  association  is  a  co-partnership 
within  the  meaning  of  the  section  aboTo  referred  to. 
If  it  iS|  every  other  matter  necessary  to  warrant  the  con- 
Tiction  must  be  taken  as  established  by  the  Terdict  of 
the  Jury. 

The  object  of  the  Bedlington  Association  is,  to  use  the 
language  of  one  of  its  printed  rules,  "the  extension  of 
the  kingdom  of  the  Lord  Jesus  Christ  amongst  young 
men,  and  the  developmentof  their  spiritaallifeand  mental 
powers."  It  is  composed  of  members  and  associates. 
The  number  of  members  does  not  exceed  twenty.  Any 
person  is  eligible  for  membership  "  who  giTes  decided 
cfidence  of  Us  couTersion  to  Qod,"  but  More  he  can 
l^eoome  a  member  he  must  be  proposed  and  seconded  by 
two  members  of  the  association,  and  elected  by  the  com- 
mittee on  thefar  being  satisfied  as  to  his  suitability. 
Trustees  for  the  time  being  in  whom  the  real  property 
belonging  to  the  association  is  Tested  become  members 
by  Tirtue  of  their  appointment  as  trustees.  Members  are 
required  to  subscribe  3s.  per  annum.  It  Is  not  material 
to  consider  the  qualification  or  status  of  associates. 
The  affairs  of  the  association  are  in  the  hands  of  a 
general  committee  of  management,  consisting  of  a  presi- 
dent, two  Tice-presidents,  a  treasurer,  two  secretaries, 
and  at  least  nine  members.  The  committee  hsTe  power 
to  suspend  or  expel  any  member  whose  conduct  is  found, 
in  their  Judgment,  inconsistent  with  the  Ohristian  charac- 
ter. The  agencies  for  the  attainment  of  the  objects  of  the 
association  are  (1)  the  personal  eilorts  of  the  members ; 
(8)  devotional  meetings ;  (3)  social  meetings ;  (4)  dlAsses 
for  Biblical  instruction,  ftc ;  (5)  the  delivery  of  addresses 
and  lectures;  (6)  the  diffusion  of  Ohristian  and  other 
suitable  literature. 

Before  the  first  of  the  offences  charged  against  the 
prisoner  was  committed,  the  members  of  the  association 
proposed  to  build,  and  afterwards  built,  a  hall  or  place 
of  meeting  for  the  purposes  of  the  association,  at  a  cost 
of  nearly  £200,  of  which  about  £40  is  still  owing.  To 
this  building  every  member  has  the  right  of  entry,  and 
is  entitied  to  a  latchkey. 

The  prisoner  became  a  member  of  the  assoolation  in 
1878,  and  as  such  he  solicited  and  obtained  for  the  asso- 
daUon  from  divers  persons  many  sums  of  money  as 
donations  or  subscriptions  on  account  of  and  for  the 
general  purposes  of  the  association  towards  the  building 
fund,  and  towards  the  liquidation  of  the  aforesaid  debt 
of  £40 ;  three  of  these  suois  it  was  that  the  prisoner  was 
charged  with  and  found  guilty  of  embenling. 

(a.)  Beported  by  B.  B.  Mblskkkib,  Bsq.,  Barrister- 
at-Iiaw« 


Walton,  for  the  prisoner,  relied  on  the  explsi 
the  term  partnership  in  the  opening  passagss  of 
ley  on  Partnership." 

Ko  counsel  appeared  for  the  proeecution. 

Lord  CoLBBiPGs,  O.J. — ^The  accuracy  of  tbs 
referred  to  in  Lindley  on  Partnership  hss,  I 
never  been  doubted  by  any  authority.  Thepii 
in  profits  is,  I  thipk,  correctly  stated  to  be  « 
the  English  idea  of  partnership,  and  althoogh 
times  the  word  "  co-partnership  "  was  ussd  fi 
of  "  co-ownership,"  the  modem  usage  hss 
fine  the  meaning  of  the  term  to  societies 
purpose  of  gain.  The  association  in  the 
doee  not,  in  any  sense,  come  within  that 
we  are,  therefore,  of  opinion  that  the  cov 
quashed. 

DvncAK,  Fuld,  Hawxiks,  and  Wills,  JJ.,i 

Convietian  quashed. 

Solicitor  for  prisoner,  2*.  €^ay,  for  Dix  4J 


Prob.  Div.  ft  Adm  Biv.  1 
Divorce.  | 

Laitgwobxht  V, 


Lakawosxet.  (ij 


Nullity   of  marriage  —  Final    decret—i 
maintenance  of  ehild» 

The  court  htu  power  to  insert  in  the  finely 
nullity  of  marriage  a  provision  for  the 
issue  of  the  cohabitation. 

This  was  a  petition  presented  by  the  wife  ^r^ 
a  decree  of  nullity  of  marriage,  on  the  grosssi 
marriage  with  the  respondent  had  not  bseo  dily^ 
nized  according  to  law. 

The  case  was  heard  before  Hannen,  P.,  sndoai 
1885,  a  decree  nisi  was  pronounced,  whioh 
on  to  be  made  absolute. 

Bay/ord,  QnO.f  moved  to  insert  in  thei 
vision  for  the  maintenance  of  a  child  bon  i 
cohabitation  of  the  parties.    [Butt,  J.— Bisfl 
power  to  make  sudh  an  order  now  P]    ^^^ 
mi^e  this  provision  a  condition  of  pronoiaM<| 
decree.  *    j 

He  cited  Bradley  v.  Bradley,  26  W.  B.  W^ 
4ni  20  6  21  Vict.  c.  85,  s.  35. 


steolat»| 


InderwUk,  Q.(7.— The  six  months  here 
the  court  is  bound  to  make  the  decree  si 
collusion,  or  connivance,  or  supprestioD  of 
faots  be  shown,  and  that  cannot  be  dons  by  *' 
The  proper  course  is  by  a  subsequent  motion : 
Paiersem,  19  W.  B.  233,  L.  B.  2  P.  &  D.  IW 
Vict.  c.  61,  s.  4. 

Butt,  J.— I  am  of  opinion  that  I  bare  power 
the  provision  asked  for  in  the  decree  sbsoIaU, ' 
disposed  to  exercise  that  power  in  this  esse, 
have  not  before  me  the  means  of  settling 
provision  should  be,  I  will  postpone  m«BO« 
absolute  until  the  terms  of  the  profision  are ' 

SoUdtorsy  Lumley  A  Lumley;  Btrchami 


tbe4 


SCo^\ 


(a.)  Beported  by  W.  Lbtcbstbb,  Eaq^ 
Law. 


BsimH 
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I  OT  LOBM. 


BuwBLL  V.  Watts. 


UouvB  OF  Lords. 


Hmt  of  Hotna. 


i  CJL  (A^Dd).    Juno  22,  23,  26,  29 ;  July  24. 
ErssELi.  €-  "Watts,  (a.) 
"UgU-^Implied  reservation — Merger, 

dfimoHS  Uaeea  of  seven  dieiind  plcU  of 
mifiogeiher  one  bloekf  were  granted  5v  the 
\  who  erfded  on  the  entire  block  one  large 
)  cnjfmcfed  a«  to  he  dimeihle  into  eeven 
Utngt  corresponding  with  the  aetfen  pfoie  of 
tfiia  were  marked  A.,  B  ,  C.  />.,  E*,  F., 
J.  mortgaged  the  several  plots  to 
fmerlgage^,  and  afterwards  became  bankrupt, 
iSm  nmtgngtes  thereupon  foreclosed,  and  the 
Itfoi  divided  into  separate  tenements, 
\lf  the  House  (EjtI  of  Selborne  and  Lord 
M;  Lotd  Blackbarn  dissenting),  that  the  mort* 
^  C,  and  E,,  respectively,  were^  by  reasonable 
' «,  frtdudtd  from  interfering  with  the  lights 
hmgh  there  xdos  no  express  reservation  of  the 
%U$ht  in  the  original  leases  or  in  the  mortgage 

)  eUe,  that,  although  the  mortgagee  of  B,  had 
'M  \is  lease  and  taken  a  fresh  lease  from  the 
i  Vwri,  he  could,    nevertheless,   maintain   his 

I  of  the  OoQrt  of  Appeal  (reported  32  W.  B, 

iCk,d,%h%)ftversed. 

from  the  jadgment  of  the  Coart  of  Appeal 
D^  ?i7.  L.JJ.,  Iiindley,  L.J.,  dissenting),  re- 
3J  W.U.  021,  25  Ch.  D.  559,  reversing  an  order 

i«,Bhidi  are  set  out  at  length  in  the  Judg- 

'  me  tboitlj  as  follows :  — 

•"•4»1M*,  the  Corporation  of  Liverpool  granted 

Ji  KHiit].&Te  years  of  se?en  plots  of  land,  dis- 

■"*«>A.,B,C.,  D.,E.,P.,  and  G.,  to  one  Jeilery. 

**'ni  plots  of  land  formed  together  one  large  plot. 

y  weBiatfd  by  the   leases  to   bui^  upon  the 

^tf  siftcp  or  shops  according  to  the  plans  to  be 

^  kf  the  town  ootinoil.    He  afterwards  erected 

^Juge  bnfldmg  in  accordance  with  snch  plans, 

'  forming  one  entire  place  of  business,  was 

that  the  portions  on  each  of  the  plots  A., 

**"i  E.,  7.,  and  G.  oonld  at  any  time  be  divided 

•J*  other  10  as  to  form  separate  tenements,  and 

rp^  dependent  upon  each  other  for  light. 

■^™>  1866,  Jeffery   mortgaged  block  A.  to  Rae 

UJw;  in  BeceiDber,  1866,  block  B.  to  Brocklebank 

^j*^tru8tees  for  the  Liverpool  Insurance  Co.  ;  in 

Iw,  blocks  0.,  F,.  and  G.  to  Messrs.  Moon  ;  in 

ifier,  1866. blocks  D.  and  E.  to  N.  Dack worth. 

^1  Jeffery  became  bankrupt. 

*-  1866  and  1871   Kae's   mortgage  had  been 

to  the  trustees  of  the  Liverpool  Insurance 

**j  »  mortgagees  of  A.   and  B.,  foreclosed,  the 

^  °'*^*  absolute  in  1872. 

I^\  blocks  A.  and  B.  were  sub-leased  by  the 

« the  Liverpool  Insurance  Oo.  to  the  appellant, 

"^  w  hotel  thereon  in  January,  1875.    In 

CbkiZLj  ^^»  the  trustees  of  the  Liverpool  Insurance 

mpS^^^  **»«»  !<»«»  o'  Wocks  A.  and  B.  to  the 

t^f^''^*  obtained  renewed  leases  for  seventy. 

•»St  *^  leases  were,  in  1880,  assigned  to  the 

ttg^j  toi!S^  *^  obtained  a  foreclosure  decree  with 
ii  jgjj.  ^^  ^-iF.,  and  G.,  which  was  made  absolute 
^of'fcS*"  November,  1876,  they  assigned  the 
-..^JU^C^lothe  respondents,  the  Messrs.  Watts. 

*)  VkdbyHon.  John  db  Grbt,  Barrlster-at-Law. 


Duckworth  also  obtained  a  foreclosure  decree  with 
regard  to  blocks  D.  and  E.,  which  was  made  absolute  in 
1872. 

The  respondents  carried  on  business  on  blocks  G.,  B., 
and  E.,  the  two  latter  of  which  they  held  under  agree- 
ment for  purchase  from  Duckworth. 

In  May,  1880,  the  respondents  tarred  sixteen  windows 
of  the  appellant's  hotel,  which  were  dependent  for  their 
light,  six  on  an  open  space  in  the  centre  of  D.,  and  ttfn 
on  a  well-bole  over  the  ground-floor  of  a  portion  of  G. 

Bacon,  Y.C.,  granted  an  injunction  against  the 
respondents. 

The  Gourt  of  Appeal  (Gotton,  and  Fry,  L. JJ. ;  Lindley, 
L.J.,  dissenting)  reversed  the  order  of  Bacon,  Y.O. 

The  appellant  appealed  to  this  House. 

Hemming,  Q,C,,  and  George  Williamson,  for  the 
appellant. — The  respondents  are  not  entitled  to  exclude 
the  light  from  the  appellant's  windows.  Although  light 
is  not  expressly  reserved,  still  it  must  be  implied  from 
the  contract  and  the  surrounding  circumstances.  In 
spite  of  the  surrender  the  appellant  had  an  equitable 
interest  to  enforce  the  restrictions  against  Messrs. 
Watts. 

They  cited  Pomfret  v.  Bicroft,  1  Wms.  Saund.,  ed. 
1871,  p.  569,  note  6 ;  Dand  v.  Kingscote,  6  M.  &  W. 
197 ;  Pheysey  v.  Vicari/,  16  M.  &  W.  484 ;  Pearson  v. 
8penc§r,  1  B.  &  S.  571, 10  W.  R.  0.  L.  Dig.  87  ;  Nicholas 
V.  Chamberlain,  Oro.  Jao.  121;  Palmer  y,  Fletcher, 
1  Lev.  122 ;  Tenant  v.  Goldwin,  6  Mod.  314 ; 
Pyer  v.  Carter,  5  W.  R.  371,  1  H.  &  N.  916; 
Bichards  v.  Bote,  9  Ex.  218,  2  W.  R.  Dig.  199 ;  Pin-^ 
nington  v.  Oalland,  9  Ex.  1 ;  Swansborough  v.  Coventry,  , 
9  Bing.  305;  Cotching  v.  Bassttl,  11  W.  R.  197,  32 
Beav.  101  ;  Fairclough  v.  Marshall,  27  W.  R.  145,  4 
Ex.  D.  37  ;  Morris  v.  Edginton,  3  Taunt.  24. 

Horace  J)avey,  Q.C.  [0,  L,  Clare  and  C,  Tanner  with 
him),  for  the  respondents. — The  obstruction  to  the 
windows  was  lawful.  The  appellant  has  no  right  to  the 
party  wall  for  the  purpose  of  light.  By  the  surrender 
of  the  original  lease  of  B.  any  implied  easement  was 
determined.  The  light  must  have  been  reserved 
expressly,  and  there  was  no  contract  so  reserving  it. 

They  cited  Tidk  v.  Mitxhay,  2  Phil.  774 ;  Schrieber 
V.  Creed,  10  Sim.  9,  35;  Wheeldon  v.  Burrows,  28 
W.  R.  196, 12  Oh.  D.  31 ;  Bowry  v.  Pope,  1  Leon.  168 ; 
Palmer  v.  FUicher,  1  Lev.  122;  Swansborough  v. 
Coventry;  Suffield  v.  Brown,  12  W.  R.  356,  4  De  G.  J. 
&  8.  185;  Crossley  v.  Lightowler,  L.  R.  2  Oh.  486,  15 
W.  R.  Dig.  124;  Watts  v.  Kelson,  19  W.  R.  338, 
L.  R.  6  Oh.  171;  Ellis  v.  Manchester  Carriage  Co,, 
25  W.  R.  229,  2  0.  P.  D.  13  ;  Curritrs*  Co.  v.  Corbett, 
13  W.  R.  538,  2  Dr.  Sc  8m.  355  ;  Tenant  v.  Qoldwin,  2 
Lord  Raym.  1093 ;  Allen  v.  Tayl.r,  16  Ob.  D.  359,  29 
W.  R.  Dig.  120. 

The  Earl  of  Sblbornb  referred  to  Toulmin  v.  Steere^ 
3  Mer.  2 10  ;  and  Lord  Blackburn  referred  to  Caledo^ 
nian  Bailway  Co,  v.  Sprott,  4  W.  R.  659,  2  Macq.  449, 
and  Solomon  v.  Vintners'  Co.,  7  W.  R.  613,  4  fl.  &  N. 
585. 

July  24. — Earl  of  Sblbornb. — We  start  in  this  case 
with  the  general  rule  of  English  law,  that  a  man  cannot 
be  prevented  from  darkening  his  neighbours'  window 
lights  by  any  act,  otherwise  lawful,  done  on  his  own 
land,  unless  light  has  been  enjoyed  through  those 
windows  for  twenty  years ;  and  also  with  another  general 
rule  (exemplified  in  the  case  of  W?Mldon  v.  Burrows) 
that,  if  a  man  entitled  to  a  bouse  with  windows,  how- 
ever  long  enjoyed,  sells  and  grants  away  the  adjoining 
land  without  any  condition,  reservation,  or  other  form  of 
contract  which  can  operate  restriotively  against  the 
grantee,  he  is  not  at  liberty  to  derogate  from  his  own 
grant,  so  as  to  prevent  any  use,  otherwise  lawful,  of  the 
land  granted,  although  the  windows  of  his  own  house 
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maj  be  darkeuod  thereby.  It  is  manifeat,  howevar,  tbafc 
neither  of  those  rulee  can  be  invoked  in  defence  of  any 
aot  contrary  to  the  good  faith  of  a  particular  contract. 

The  appellant  in  this  caae  inaiats  that  the  letpondenta 
cannot,  consietentlj  with  the  terms  and  good  faith  of 
the  contracts  under  which  they  derive  their  title,  obstmot 
certain  windows  of  hie,  which  he  and  bis  predecessors  in 
title  have  enjoyed  for  a  period  not  amounting  to  twenty 
year/9.  Bacon,  Y.O.,  and  lindley,  LJ.,  in  the  Oourt  of 
Appeal,  thought  the  appellant  right ;  Cotton  and  Fry, 
L.JJ.,  thought  otherwise,  and  discharged  an  injanotion 
against  the  obstruction  of  those  windows  which  Bacon, 
Y.O.y  had  granted.  The  present  i^peal  is  from  their 
order.  I  am  of  the  same  opinion  with  the  Yioe-Oban- 
ceUoT  and  Lindley,  L. J.,  and  I  think  that  this  appeal 
ought  to  be  allowed. 

The  titles  of  both  parties  are  leasehold  under  the  Oor- 
poration  of  Liverpool,  and  (subject  to  a  question  as  to 
the  effect  of  a  surrender  and  renewal  upon  the  appellant's 
title,  which  I  shall  afterwards  consider}  are  both  derived 
from  one  Jefiery,  to  whom  the  corporation  granted  seven 
leases  of  as  many  parcels  of  land  for  seventy- five  years 
commencing  on  the  7th  of  March,  1866  (at  peppercorn 
rente},  on  theSlst  of  that  month.  The  parcels  included 
in  those  several  leases  were  aU  rectangular,  and  were 
created  by  the  snb-division,  as  marked  out  on  a  ground 
plan  annexed  to  each  lease,  of  a  square  block  of  land  of 
considerable  dimensions,  fronting  to  four  diffeMut  streets 
in  liverpool.  They  were  .distinguished  respectively  on 
that  plan  by  the  fint  seven  letters  of  the  alphabet.  The 
title  to  the  parceli  A.  and  B.  is  now  (subject  to  the 
eflQot  of  the  surrender  and  renewal  already  mentioned) 
vest^  in  the  appellant ;  that  to  the  other  five  parcels  is 
in  the  respondents. 

Jeeifery  had  been  previously  the  occupier  of  the  whole 
land  thus  sub-divided,  with  buildings  thereon,  under 
earlier  leases,  which  (on  the  destruction  of  those  build- 
ings by  fire)  be  surrendered  to  the  corporation ;  and  he 
took  from  them  the  seven  leases  of  the  Slst  of  March, 
1866,  with  a  view  to  the  erection,  upon  the  aggregate 
block  of  land,  of  one  large  edifice,  to  be  called  *'  Compton 
Bouse,"  of  which  the  several  parts  and  the  internal 
arrangements  were  to  be  connected  together,  with  a  view 
to  a  common  use  and  occupation ;  so,  however,  as  to  be 
separable  (if  a  separation  should  afterwards  be  desired) 
by  dosing  the  oommunications  through  the  main  walls, 
and[by  internal  partitions  in  one  or  two  apartments,  which 
(according  to  the  original  plan)  would  extend  more  or 
Jess  over  several  parods. 

In  each  of  the  seven  leases  covenants  on  the  part  of 
the  lessee  were  contained  that  he  or  his  executors,  &c,, 
would  witbin  five  years  build  on  the  land  thereby 
demised  "according  to  such  plan,  as  well  as  to  the 
height  and  elevation  of  such  building  or  boildiogs  respec- 
tively, or  otherwise,  as  should  be  submitted  by  him  or 
them  to,  and  should  be  required  and  approved  of  by,  the 
council  of  the  borough  "  ;  and  that  he  and  they  should 
not  "alter  the  height  or  elevation  of  any  building  or 
buildings  when  so  erected,  nor  permit  the  same  to  be 
altered,  without  the  consent  of  the  council";  and  that 
he  and  they  would  "  well  and  eui&ciently  vepair,  uphold, 
and  keep  all  and  every  the  building  and  buildings  to  be 
erected  on  the  said  piece  of  land  thereby  demised,  with 
their  appurtenances,  in  and  with  all  manner  of  needful 
and  necessary  reparations,  when  aud  so  often  as  occasion 
should  require,  and  the  same  so  repaired,  upheld,  and 
kept  as  aforesaid,  at  the  expiration  of  the  lease,  should 
leave  and  deliver  up  "  to  the  corporation.  A  power  to 
re-enter  and  determine  the  lease  was  reserved  to  the 
corpomtion  in  the  event  of  the  lessee,  or  his  executors, 
Ac,  committing,  or  suffering  to  be  eommitted,  "  any 
wilful  or  voluntary  waste  or  destruction  in  or  upon  the 
demised  premises,  or  any  part  theredy"  or  not  repairing 
according  to  the  covenanjb.  I  have  not  referred  to  .a 
covenant  against  the  erection  of  '*  any  court  or  cour^, 


backhouse  or  backhouses,**  on  any  part  of  the 
because  it  was  not  noticed  in  the  arsoaiant  at  yoor  bd 
ahips'  bar,  and  it  is  possible  that  I  may  not  coned 
understand  its  purpose  and  effect.  | 

I  have  said  that  the  ground- plan  annexed  to  mi 
leaae  showed  the  whole  block  of  land  inolnded  in  ill' 
seven  leases,  and  the  manner  in  whioh  it 
divided.    The  buildings  were  actually  erected 
to  plans  which,  in  the  subsequent  mortgage  deed  sC 
30tii  of  June,  1866,  are  lecited  to  have  been  (i 
I  have  no  doubt  were)  submitted  to  and  ap[ 
the  council  of  the  borough,  though   tbofo  is  no 
approval  upon  any  plan,  except  thoaa  of  the  el 
of  the  frontages  towards  the  four  atreeta.     But 
de  facto  by  the  proper  olBoess  of  the  oouncfi 
authentication  in  writing    would,    in   my 
suifioient ;  and  I  do  not  consider  it  open  to  the 
ents,  who  claim  under  the  mortgage  deed  of  the 
June,  1866,  to  deny  in  this  suit  the  truth  of  the 
therein  contained. 

The  plans   according  to  whioh   the  bnildiiigl, 
actually  erected  are  in  evidence.  They  are,  for  su<     ' 
edifice,  capable  of  sub-division,  as  was  in  ooi 
when  the  leasee  were  granted.     With  that 
provided  for  the  erection  of  main  walls  of  ooi 
thickness  on  all  the  dividing  lines  between  the 
parcels,  so  that  part  of  each  of  sndh  walla  shoall 
on  each  of  the  two  contiguous  paroels  which  it 
divide.    The  windows,  to  which  the   present 
relates,  are  situate  in  the  upper  portions  of  two  of 
main  dividing  walls,  and  were  themselves  included ' 
original  plane,   and  in  the  building  as  fint 
They  look  out  into  courts  or  open  spaoes,  forming 
of  the  two  paroels,  0.  and  £.,    now    vested  ia 
respondents ;  and  a  portion  of  the  wall  space  ia 
the  openings  are  made  through  which   those  «i 
reoeive  light,  including  (as  I  understand)  all  or  put 
the  sites  of  the  window -sashes,  is  included  in  dsal 
req[>ectively.    Several  of  the  apartments  on  the 
floor  of  the  appellant's  building  on  the  parcel  B.  i 
their  whole  light  from  those  windows.     Whethsr  fifi 
might,  by  any  structural  alteratious,  be  lighted 
wise  seems  to  me   to  be  immateriaL     The  ooaito#. 
spaces  into  whttih  those  lights  open  were  (^^J^* 
plans  and  in  the  buildings  as  erected) 
not  beyond,  a  certain  height— that 

beyond,  the  sills  or  bases  of  the  lower  ^ — 

the  pajrt  above  being  open  to  the  aky,  and  admittbl*^ 
free  access  of  light  and  air.  _^ 

Returning  to  the  covenants  in  the  leases,  I  M^ 
hold  that,  as  to  important  atructucal  alteratioa»»  1 
pulling  down  hese  or  building  up  there  after  the  <>"f^ 
erection  of  the  buildings,  the  covenants  ^  ^  ?: 
approval  of  the  plans  by  the  corporation,  and  ai  tp  jv 
maintenance  of  the  buildings  in  proper  '^i*^*? 
abrogated  or  dispensed  with  by  the  express  c©"^*^** 
"to  alter  the  height  or  elevaUon"  of  the  l>ww«P 
without  consent.  Nor  do  I  thmk  that  ^^  ^ 
"elevation"  (which  is  coupled  with  "height')  ^ 
to  be  construed  here  as  relating  only  to  the  street  n» 
of  the  buildings.  Any  important  structural  ^^^^^Zl 
the  buildings  after  their  erection,  not  »«***^**^J7 
the  agreement  or  consented  to  by  the  <»7^wA 
would,  I  conceive,  be  waste  (see  Woodfall'a  ^?^ 
and  Tenant,  book  2,  chap.  12.  section  5,  l«tt«aB«» 
and  the  authorities  thexe  quoted).  .  .^^ 

The  present  question  does  not  arise  ^^^^'^J-^-i 
and  lessee,  but  between  persons  claiming  title  to  m&^^ 
parcels  from  or  under  the  original  lessee,  ti  h^ 
determine  the  questions  which  arise  ^^*^.v  ^ 
parties,  the  covenant  of  the  original  ^^^^yi^a 
corporation  and  the  rights  ef  the  corporattou  vw» 
are,  in  my  judgment,  very  material.  .  ^ ^ 

1  proceed  to  conaider  the  ternu  and  «P*V«  ^ 
underleuMi  hty  m^w  Q<  wm^mHS^   ^  ^*  ^^"^ 


1  were  ^gowsifr^ 
)  covered  up  MV  i 
is,  up  to,0tm  , 
IT  of  those  «lP^ 


.J 
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Boon  or  LottM. 


llmiBg,  date  Qm  30^1  of  June,  1866,  betwe€iii  Jtft^y 
jMld  1l«Mn.  looa,  who,  in  1873,  foreclosed  tiiat  morti- 
gUfe,  and  afbrwafds  aaalgned  their  title  to  the  nwpond^ 

^  At  tfaa  ftw  when  flila  tmderleaae  hy  way  of  mottgage 
Mi  uMirtrf,  the  main  wall  on  the  di?ldiDg  line 
i.'feauM  Ha  peroela  B.  and  G.,  with  the  openings  in 
'"^ivttaiMowB  cTevlooklng  the  open  eonrtor  epaoe 
ifl^W  fees  elected  to  nearly  iti  fnll  height  The 
CL,  ?.,  and  G.  were  all  incladed  in  thfa 
which  waa  to  aeenre  £85,000,  advanced, 
iDBbti  to  enable  Jeflery  to  complete  the  boild- 

imd  ledtee  the  leasee  of  these  three  parcels,  and 
therein  for  the    erection  of  bnildin^ 
to  plans  to  be  approved  by  the  council  of  the 
of  Liverpool.    It  contains  a  power  to  grant 
with  ooTcnants  and  couditfoas  oonfonaabla, 
repugnant,  to  those  in  the  principal  leaaea,  and 
pow^  which  are  followed  by  speoiid  recitals,  and 
~  sgreenentt  in  these  words :— -"  And,  whereas, 
fte  intention  of  the  said  James  BeddediiSs  Jeflsiy 
'mA  upon  ^e  piece  of  land  hereby  demised,  and 
tte  aaid  piece  of  land  in  the  plans  drawn  in  the 
'  of  the  hereinbefore  recited  indentnre  marked  A., 
and  E.,  one  oontinnons  bnUding  or  shop,  bat  in 
a  manner  as  that,  if  and  when  ocoaaion  -afaall 
the  same  ah  all  be  capable  of  snb-division  into 
Mldings.     And  whereaa  the  plans,  elevatloas, 
SDd  specifications  for  the  said  shop  having 
IRfloosly  approved  of    by  the  oonnoil  of    the 
*  of  liverpool  have  becQ  submitted  to  Mr.  John 
the  snrveyor  of  the  said  Edward  Moon  and 
KooD,  and  the  same,  so  far  as  they  relate  to  the 
to  be  erected  on  the  pieces  of  land  hereby 
have  been  approved  by  anch  surveyor  and  have 
aubfnticated  by  hia  atgnature.    Now,  therefore,  it 
itg^f^  agreed  and  declared  between  and  by  the 
yfr  to  ftite  preaenta  that,  aubject  and  without  pre- 
■jWMSte  ^  tovenants  and  conditions  contained  in  the 
MttMfRal  inden tares  of  lease,  the  said  James  Bedde- 
n|  hSaj^  bit  executors,  administrators,  or-  aaeigna, 
yt  at  hilar  their  own  expense,  build  aadflntsh  on  the 
FJJJfif^d Iiereby  demiaed  each  erectiona,  bnildinga, 
Mtcotfestnoea  as  shall,  in  all  respects,  oonespond  to, 
^^^■ecordduce  with,  the  plans,  elevatiou,  sections, 
*yyciflestiopB  approved  of  by  the  saM  surveyor  as 
j*'**>><i)  and  in  particular  so  as  that  the  bnildings  to 
*°^<ted  on  the  pieces  of  land  hereby  diemdaed  riiail  be 
Ijyfed  from  the  other  portions  of  the  said  intended 
I^MbA  alao.from  each  other,  by  such  pafty*wallsv  and 
Mftej^  shall  oommnnicate  with  the  other  parte  of  the 
y^^P  hy  luch  doorwaya  and  paaaages,  and  that  snch 
J^""/*  and  paaaages  'shi^  be  capable  of  being  closed 
Wotth  fireproof  or  other  doors  as  in  the  doeaments 
m  afomaid,  or  some  of  them,  are  in  that  behalf 
•j«*J^ely  set  forth  and  provided."    If  Jittery  should 
j^  tbia,  the  mortgagees  might  contraet  to  have  it 
^^  ^  expense,  in  anch  manner  aa  they  jnlght  think 
W^  wd  **  either  according  to  the  original  plane, 
r*^^  seetiona,  and  apeoiflcationa^  or  in  auch  other 
****  «  fhey  might  think  expedient.    Thia  power 
"'■Won,  however,  was  to  be  "  aubject  to  the  eovea- 
^ttatabed  in  the  leaaea  " ;  and,  aa  Jeffery  eompietsd 
l*j"^d!ngi  in  due  time,  it  never  praotioally  aaoae. 
m?^  vaaafterwarda  madeto  enable  the  mortgageea, 
J^Aoald  enter  into  poaaeaaion,  or  exaroiae  their 
jT"^ ^^vhig  or  aale,  to  '*  dose  and  faatsn  the  Aoora 
^pmigeg ''  oommnnioatlng  betiMen  the  mortgaged 
igyttd  thebuHdfaiga  on  the  other  kmda  notia- 
""^in  the  mortgage;  to  **  wall  or  eloae  up  with  bricka 
1?*»J7,  and  keep  cloaed^'*  idl  amh  *<  doorwaya  and 
f?2^  ';  and  to  dc  every  other  act  whioby  to  tliem, 
4^'4iaei«tion,  mi  ht  appear  neceaaasy  or  eonvenieat 
^^  parpoee  of  effretiti^  m  eomplete  ssf^aration," 


and  *^to  the  intent:  iiiat  ttaaeseatiaaaaa^boHdlair"  on 
the  mortgaged  land  "  might  bo  mmft  and  oaf  efadi  ak  tare 
or  mose  sepaafate  tenemaste* 

The  efPeet  of  these  mtstaal  agaacmenta  doear  net  seem 
to  me  to  admit  of  amy  serhma  daobt*  III  is  '^agned 
and  dedared  betwaev  and  fty  the  paitlee"  thai  JdBsiy» 
at  hia  own  eapense,  shall  build  and  finish*  on  the  mart- 
gaged  Ihnds  "  such  ereeUons^  bandings^  and  eoneenienoes 
as  shall,  in  all  rsspeots^  ooensfond  to,  and  be-inr  aooaid- 
ancewitb,  the  plans,  elewsilonsi  seotionay  and  apadftDa- 
tlons  '*  approved  of  by  thei  soragNnra  of  the  mertgageea 
-— via.,  the  plana  whibh  are  in;  evidenoe,  aeoaidi'ag  to 
which  the  buildings  were  aatnally  easoted.  The  whole 
parcel  of  land'  marked  O.  was  incladed  in  tbis-mort^ige. 
The  mafci  wall  dividtng  0*  from  B.,  with  the*  openings 
in  that  wall  for  the  windows  sow  in  question,  waa^  aa  to 
a  certain  portion  of  fto  thicfcneaa,  and  of  thoae  opaniaga 
for  windows,  to  be  eiaoted  on*  C.  It  waa,  tberefose,  to 
that  extent,  part  of  the  **  ereotianB,  boUdings»  and  oon- 
venienoea''  which  constituted  the  Aib}ect  of  tiseae 
mutual  agreementa.  And  the  whole  aontraot  piooaaded 
upon  the  footing  of  the  perfovmaoKie  by  JelBsi^  aaA  all 
claiming  under  him^  of  the  covenante  as  to  baUdlng 
contained,  on  JefEery's  part,  in  the  original  lease  of.  0. 
Jeffery  and  hia  assigns  (mortgagors  thougii;  th^  ware) 
were  as  much  entitled  as  the  mortgagees  and  their 
assigits  to  the-  benefit  (so  far  as  they  wers  benefioial  to 
him  or  to  the  property  in  the  adjohifng  premises  (B.) 
which  he  retained)  of  thoae  mntaal  agnemsnts*  A 
mutual  agreement  i^  a  eontraot,  redproeaUy,  of  eatdi  of 
the  partiea  to  it  with  the  other.  For  either  pai^  to 
insist  on  the  benefit  of  such  an  agreement,  so  ft«  as  it 
is  in  his  favour,  is  not  to  derogate  fsom  his  own  grant, 
but  is  to  require  that  the  other  pavty  shall  not  do  sow 

What  foUowa,  as  to  the  things  which  might  be  Jone 
fbr  the  purpose  of  separating  the  bnildiugs  on  the 
mortgaged  premhKa  from  those  on  the  eontignoiis  lands, 
not  only  does  not  authoriie,  but  (as  it  appears  to  me) 
excludes,  by  reasonable  implication,  any  Other  hitei- 
ference  with  the  msin  wall  or  the  windows  therein ;  for 
such  interference  could  not  be  necessary  or,  in  afljy  b§nd 
fide  sense,  convenient,  for  that  purpose;  and  the  dis- 
cretion  to  be  exeribed  is  as  to  the  means  to  be  ussdifor 
that  purpose  only. 

No  other  question  as  to  this  part  of  the  ease  remains, 
unless  it  be  this : — 11,  on  »  sale  and  conveyanoe  of  land 
adjoining  a  house  to  be  built  by  the  vsndofv  it  is 
mutually  agreed  that  one  of  the  outes  walls  <tf  that 
house  may  stand  (whethei  wholly  or  partlif  I  think  la 
immaterial)  within  the  verge  of  the  land  aeld>  and  ahall 
hare  in  it  partfoular  windows  opening  upoai  anA  over- 
looking the  land  eold^  and,  if  the  hoase  is-  created 
accordingly,  can  the  purahaaer  afterwaids  build  upon 
the  land  sold  so  aa  to  prevent  or  ofastnact  the  aocsM  of 
light  to  those  wiiidowa  F  I  should  have  bean  pftpared 
to  decide  that  he  could  not,  even  if  there  had  been  no 
sueh  anthoritisa  aa  Pakmer  v.  Fletchef;  Swuniorou^  v. 
Oovtntry;  Comptonw.  Biohar^;  Aliens  Tmiflor.  But 
those  authorities  appear  to  me  to  be  in  polot. 

Tho  cases  decided  upon  eoveaanta  betweeis  vaodora  and 
puTchasera  aa  to  gsnsral  plans  of  bniiding  (aaah*  aa  What- 
man V.  Oibion,  9  Sim.  190 ;  OoUt  v.  8im»^  8  W.  K..  48, 
Say,  56 ;  ChUd  v.  Dou^oi,  %  W.  R.  46>f ,  Say,  660) 
have  neceaaailly  tufned  upon  their  own  paitiaalar  cir- 
oumetanees.  Thoae  cisoomstaaoes  dMn  from  the 
present  too  mnoh*  r»  mite  them  dirsotly  ha  pofnc; 
bat  the  princlpls  which  pervades  theas  seems  to  me 
to  be  applieable  when  (as  here)  the  pastlss  have  a 
common  leasshold  titia  originating  ha  sioraltaaaous, 
though  sab-dlvidad,  oontsacts  whisk  pasaldad  for 
balMiogs  to  bo  areated  asootdfaiff  to  »  dafialto  plan, 
affecting,  wader  sash  lease,  mors  tha»  this  par- 
ticular paroel  of  hNid  included  itt  it^  attd  when  ail  are 
bound,  wttboat  qualification,  by  the  teram  of  th»apee- 
mewts  between  tho  original  lessee  and  the  Sesaon^ 
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|i  Th0  appellaiit't  caae  la  len  strong  as  to  the  windows 
whioh  oirerlook  the  open  spaoe  or  land  in  the  parcel  E. 
than  it  is  as  to  those  which  orerlook  the  parcel  C. ;  hut 
as  to  these  also  I  have  anived  at  the  same  practical 
result.  The  respondents*  title  to  that  parcel  is  by 
assignment  from  one  Duckworth,  who  was  assignee  by 
waj  of  mortgage  from  Jeflery  of  the  original  lease,  and 
who  obtained  a  foreclosure  absolute  of  that  mortgage. 
Duckworth's  mortgage  was  dated  the  26th  of  September, 
1866,  at  which  time  the  buildings  had  been  wholly  or 
subctantially  completed.  It  did  not,  under  those  dr- 
cumstanoee,  contain  any  special  recitals  or  agreements, 
like  those  in  .the  mortgage  to  the  Moons;  but  it 
recited  the  lease  from  the  corporation  to  Jeflery,  and  it 
assigned  the  buildings  "  then  standing  and  being,  or  in 
course  of  erection,''  upon  the  land,  subject  to  the 
obsenrance  and  performance  of  the  covenants  and  agree- 
ments in  that  lease.  Duckworth  thus  became  lessee,  by 
assignment,  under  the  corporation  of  the  land  and 
buUdinge  in  tiatu  quo,  with  notice  (as  from  the  facts  I 
cannot  but  infer)  of  the  general  plan  on  which  they  had 
been  erected,  on  the  footing  of  which  all  Jeffery's  ex- 
penditure had  been  made,  and  in  which  both  the 
corporation,  as  lessors  of  the  whole,  and  Jeffery,  as  lessee 
of  the  premises  demised  by  the  other  leases,  were 
interested.  If  the  respondents,  claiming  under  Duck- 
worth, could  be  regarded  as  grantees  of  Jeifery  free  from 
all  rettiietiony  it  would  seem  to  follow,  not  merely  that 
they  might  obstruct  the  appellant's  windows  by  biidlding 
doee  to  them,  but  that  they  might  flU  up  with  masonry 
the  openings  for  those  windows  in  the  main  wall,  or  even 
remove  that  wall  itself  up  to  the  actual  line  of  division 
between  the  parcels  B.  and  E.  I  do  not  think  that 
any  authority  obliges  your  lordships  to  hold  that, 
having  regard  to  the  nature  and  terms  of  the  contracts 
between  the  corporation  and  the  lessee,  and  between 
the  lessee  and  his  mortgagee,  the  respondents  would  be 
entitled  to  do  this.  If  restricted  ao  far,  it  appears  to  me 
to  be  a  just  concludon  that  they  are  restricted,  not  only 
as  to  the  masonry  of  the  wall,  but  alao  as  to  the  lights 
in  that  wall. 

Does,  then,  the  alteration  of  the  appellant's  title,  after 
the  mortgages  of  the  30th  of  June  and  the  26th  of 
September,  1866,  make  any  difference  P    The  appellant 
was,  from  1873  to  the  6th  of  August,  1880  (the  day 
after  this  action  was  commenced),  under-lessee  for  a  term 
of  fouiteen  years,  commencing  on  the  1st  of  January, 
1874,  from  one  Brocklebank  and  others,  who  had  been 
mortgagees  from  Jeifery,  directly  or  by  assignment,  of 
the  parcels  A.  and  B.,  by  deeds  dated  subaequently  to 
September,  1866,  and  who  had  foredosed  those  mort- 
gages.    In  1877  Brocklebank  and   his  co-proprietors 
(without  the  concurrence  of  the  appellant)  surrendered 
the  original  leases  of  those  two  parcels,  dated  the  3lBt 
of  March,  1866,  and  took  from  the  corporation  a  new 
lease  for  seventy-five  years,  commencing  on  the  4th  of 
November,  1876.    On  the  6th  of  August,  1880,  this  new 
lease  was  assigned  by  Brocklebank  and  his  co- proprietors 
to  the  appellant.    The  argument  for  the  respondents  on 
this  point  appears  to  be  that  the  fourteen  years*  under- 
lease thereupon  became  merged  in  the  new  lease  of 
seventy- five  years,  and  that  such  merger  destroyed  the 
appellant's  right  (if  any  such  right  existed),  as  against 
the  respondents,  to  the  lights  in  question.  It  would  take 
more  convincing  arguments  than  were  offered  at  your 
lordships'  bar  to  satisfy  me  that,  apart  from  the  rights 
of  the  corporation,  such  a  conseqnence  would  follow 
under  the  circumstances  of  this  case.    But  I  think  your 
lordihips  may  be  relieved  from  the  necessity  of  deciding 
that  point,  because  it  depends  altogether  on  the  aseump- 
tion  that,  when  the  land  indnded  in  the  parcel  B.,  and 
the   buildings    thereon,  reverted,  to    the    corporation, 
whether  by  surrender  or  forfeiture,  qr  other  means  (the 
lease  of  the  parcels  C.  and  £•  still  oontinuiog),  the  cor- 
poration would  not  have  the  same  rights  against  tb 


respondents  in  respect  of  the  lights  in  question 
the  appellant  would  have  had  if  that  event  liad  aotjj 
pened.    That  assumption  is,  in  my  judgment,  e 
The  erection  of  those  buildings,  and  the  plan  on  1 
they  were  to  ^  erected,  entered  into  thetereisf 
lease  of  the  parcel  B.  from  the  corporation  to  Jd 
and  I  am  of  opinion  that,  whenever  that  lease  1 
an  end,  whether  by  surrender,  forfeiture,  or 
the  corporation  would  take  the  buildings  so  i 
windows  and  lights  included,  in  itatu  quo,  as  tiuf  j 
hdd  and  of  right  enjoyed  by  Jeifery  and  hit  1 
during  the  continuance  of  their  term. 

My  condusion  upon  the  whole  caae  is  that  AsJ 
under  appeal  ought  to  be  reversed,  and  the  < 
Bacon,  Y.O.,  restored,  and  that  the  respondeafsij 
pay  the  costs  in  the  court  below  and  the  coslil 
appeal,  and  I  so  move  your  lordshipa. 

Lord  Blacxbdbn. — This  appeal  is  against  so  1 
an  order  of  the  Court  of  Appeal  aa  reversed  an  ( 
Bacon,  Y.G.,  restraining  the  respondents  from  { 
act  so  as  to  obstruct  the  access  of  light  to  aq| 
appellant's   sixteen  windows.    Those    sixteen  i 
were  all  in  a  block  of  building  which  had  beed 
a  piece  of  land  comprised  in  a  lease  B. ;  ten  i 
draived  thdr  light  from  an  open  space,  or  * 
left  in  a  blodcof  buildings,  whioh  had  been  bnilkl| 
adjoining  piece  of  land  comprised  la  a  lease  ' 
other  six  derived  their  light  from  an  open  space  I 
block  of  building  on  an  adjoining  piece  of  laadj 
prised  in  a  lease  E. 

The  case  of  the  appellant,  therefore,  must  be  i 
or  those  whose  title  he  possesses,  have,  in  reflpsetl 
ten  windows,  acquired  a  right,  in  respect  of  ' 
restrain  the  occupiers  of  G.  from  doing  any  set  1 
struct  the  light.    Unless  that  is  made  out,  thee 
of  a  have  not  (as  is  sometimes  not  very  aoeunttlyj 
pressed)  a  right  to  obstruct  the  ten  windows,  bat  r 
are  at  liberty  to  do  anything  not  otherwise  aof' 
though  the  effect  may  be  to  obstruct  these 
The  case  of  the  appellant  as  to  the  six  windom  ill 
same,  substituting  E.  for  0. 

The  whole  title  of  both  parties  is  known,  and  fl 
entirdy  of  deeds.    As  the  titie  U  a  little 
I  think  it  better  to  examine  it  in  more  detsiL 

Before  March,  1866,  there  were  old  bnildiug^i 
plot  of  land  bounded  by  Church-street,  Bmu"' 
High-street,  and  Tarleton-street,   and  those  \ 
were  no  doubt  held  by  old  titles.    But  after, 
preliminary  negotiations  between  Jeflery  sod  tMj 
poration  of  Liverpool,  and  explanations  and  '^P*^ 
tions   by  him  of  what  he  intended  to  do,  tM  1 
buildings  and  old  titles  were  all  got  rid  of.    ™^ 
poration  of  Liverpool,   on   the   31st  of  Msreli,  Im 
executed  seven  leases,  each  for  seventy-fife  yeujt  •  ^ 
peppercorn  rent  to  Jeff ery,. and  Jeflery  accepted 
seven  leases.    It  was  intended  that  those  who  acqo 
any  interest  from  Jeflery  should  start  from  ^'^•^ .  ?! 
as  the  commencement  of  the  titles.     I  do  not  tusKi 
is  at  all  xdevant  to  inquire  what  the  old  titles  snoj- 
preliminary  negotiations  wero»    It  is,  I  think,  lopj' 
to  inquire  what  the  stipulations,  between  the  corp^ 
and  Jeflery,  contained  in  these  leases  were,  m  /"gi 
would  afleot  those  claiming  from  Jeflery.    J°*.^^1 
were  aU  of  the  same  date,  and,  except  in  the  a^'^Jj*^  1 
of  the  parcels,  in  the  same  terms.    On  the  ^"K^ 
each  is  a  plan  (appendix  176),  which  shows  "»e  w 
plot  of  land  bounded  by  the  four  streets  I  ^^^^J^^  ^ 
divided  into  seven  portions,  marked  with  ^b^;'^,^ 
B.,  C,  D.,  E.,  F.,  and  G.     Each  of  the  senn  '«"^ 
of  one  of  those  portions.    What  we  are  now  tou     ^ 
with  are  only  the  portions  comprised  in  the  i<^      ^ 
C,  and  B.    The  dealings  with  the  other  por»CD^  ^ 
relevant,  ao  far  as  they  explain  what  was  oo 
those  three  portions.  .     ^^s* 

In  each  of  the  seven  leases  was  coutaioe<^  • 
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BvMiu  V*  Watts. 


HOUSB  OF  Lo&Dt* 


that    the    said    JaoMS    Beddsolifld 

•dministntoTSy  or  assigns,   shall, 

«m,  wHSbbk  tie  flnt  five  yean  of  the  said  term 

^,eiMt  and  build  on  the  said  piece  of 

is  soeh  plan,  as  well  as  to  the  height  and 

of  uA  building  or  buildings  respectively,  as 

■  Ml  be  sabmitted  by  him  or  them  to, 

jMksnqairsd  and  approved  of  by,  the  oonncil  of 

M  tan^9  and  that  the  said  James  BeddeclifTe 

_lbaseaton,  administraton,  or  assigns,  shall 

jbr  dM  height  or  elevation  of  any  building  or 

ikn  so  ereoted,  nor  permit  the  same  to  be 

the  ooneent  of  the  said  ooonoil.*' 

oontvoveisy  as  to  whether  li  was 
what  those  plana  were.     In   my 
it  is  not  neoessaiy  that  the  plans  riionld  be 
It  soffioieQtly  appears  that  It  was  the  inten* 
Jdbry  to  erect  upon  the  piece  of  land  between 
stissts  one  oontinnous  building  or  shops,  but  in 
ismicr  as  that,  if  and  when  occasion  sliould  re- 
laae  should  be  capable  of  cub-division  into 
haiUUngs.    The  corporation  and  Jeffery  were, 
Hms  when  the  leases  were  executed,  the  only  per- 
1^  had  any  interest  in  this.    Jeffery  did,  as  early 
as  1868,  certainly  within  five  years  from  the 
itltiielsasesy  erect  the  buildings  on  the  land,  which 
sa  it  at  the  time  of  his  bankruptcy,  and  those 
dd  contain  the  windows  and  the  open  space 
Mpraviously  spoken  of.    The  corporation,  who 
ieaJy  persons  who  had  a  right  to  complain  if 
it  was  not  etrioUy  pursued,  never  made  any 
Frimd  facie  each  of  the  buildings  erected  on 
kssB  would  be  occupied  as  a  separate  build- 
tat  it  vas  Jeffery's  intention  to  occupy  the  whole 
Mding,  and  there  is  nothing  in  the  leases  that 
teovsr  indicating  any  desire  on  the  part  of  the 
thst  Jeffery  or  his  assigns  should  not  occupy 
jMsotths  buildings  on  the  seven  pieces  of  land 
'tt  one  building  if  convenient,  nor  anything  to 
n  intsation    that  they  should  do  so  if  they 
^  It  nore    convenient  to  occupy   them  as 
There  are  covenants  against  alter- 
ft«clnstknisnd   against  committing  waste,  which 
nbk  the  corporation  to  object  to  any  subse- 
atetiaaof  theboadings  as  erected  in  1868  if 
Mpntbn  thought  it  injurioos  to  them.    But  if 
Mpntioa  did  not  object  there  is  nothing  to  pre- 
tMnj,  whilst  he  occupied  the  whole,  from  utilis- 
•fti  opea  gpsoes  in  any  way  he  pleased,  though  it 
'''  stetmot  the   access  of  light  to  the  windows 
Meiy,  whilst  still  occupying  the  whole,  might,* 
2*^Mied,  ahut  up  those  windows  altogether  without 
ttvtts  leave  of  the  corporation* 
^  10  doabt  it  was  reasonably  to  be  expected  that 
when  engaging  in  such  a  great  work,  would 
to  laiiB  money.    And  I  have  no  doubt  that  one 
n  vhj  the  buildings  were  planned  in  such  a  way 
^  might,  it  occasion  should  require,  be  occupied 
boildittga,  was  to  facilitate  raising  money  on 
of  portions  of  the  whole,  there  not  being 
Bflrt^gees  who  would  be    willing  to  advance 
«&  a  mortgage  which,  if  the  mortgagee  entered 
y  jiwmion,,  would  cast  on  them  the  necessity  of 
;  *phgomneh  a  gigantic  concern  as  that  in  which 

•■pM  embarked. 
*  Jyww  this  may  be,  Jeffery  did,  on  the  4th  of 
^ii  1966,  mortgage  the  lease  A.  This  mortgage  was, 
*!^  ttae  of  the  bankruptcy  of  Jeffery,  vested  in 
yjg^jwcklebaak.  On  the  dOth  of  June,  1866,  he 
y'gN  by  way  of  sub-demise  for  seventy-flve  years, 
TH^  «n«  day,  the  leasee  C,  Q.,  and  F.,  of  which 
"^^m  then  the  nninonmbeied  owner.  OntheaOfih 
?  °[^her,  1866,  Jeffery  conveyed  the  leases  D.  and 
^^^^i^kvoith  by  way  of  mortgage.  In  my  opinion 
"'^Wbg  dsp«ids  oa  th9  tive.  oonstraotion  of  tl|ose 


two  mortgage  deeds  of  June  and  September.  I  will 
return  to  them  afterwards.  There  were  subsequent 
mortgages  to  Brocklebank  of  lease  B.,  and  of  the  other 
leases,  subject  to  the 'mortgages  already  made  of  them. 
But  all  those  continued  merely  mortgager,  Jeffery  still 
being  in  possession,  and  having,  as  already  said,  cdm- 
pletod  the  buildings,  till,  in  1871,  Jeffery  became  a 
bankrupt.  Then  Messrs.  Brocklebank,  who  were  at 
that  time  the  first  mortgagees  of  A.  and  B.,  foreclosed 
the  equity  of  redemption  of  these  two  leases  against 
Jeffery  and  his  trustee.  Brocldebank  was  also  at  that 
time  second  mortgagee  of  the  leases  0.,  G.,  and  F.,  of 
which  Messrs.  Moon  were  first  mortgagees,  and  were  also 
second  mortgagees  of  the  leases  D.  and  E.,  of  which 
Duckworth  wfl(s  first  mortgagee. 

On  the  15th  of  October,  1872,  Duckworth  foreclosed 
the  equity  of  redemption  of  Brocklebank  and  of  Jeffery 
and  his  trustee  in  the  leases  D.  and  E.  On  the  28  th  of 
January,  1873,  Messrs.  Moon  foreclosed  the  equity  of 
redemption  of  Brocklebank  and  of  Jeffery  in  the  leases 
0.,  G.,  and  F.  I  do  not,  at  present,  think  it  necessary 
to  pursue  the  title  further.  Neither  the  corporation,  nor 
Brocklebank,  nor  Duckworth,  nor  Moon,  raised  any 
question  as  to  the  mode  in  which  Jeffery  had  actually 
built  the  buildings  such  as  they  then  were ;  I  think  we 
must  take  it  that  they  were  erected  acoordiug  to  plant 
approved  of  by  the  corporation.  I  do  not  think  it 
material  whether  those  plans  were  precisely  the  same  aa 
those  originally  approved  by  the  corporation. 

Had  Brocklebank  then,  as  assignee  of  the  lease  B.,  a 
right  to  prevent  Duckworth  from  using  the  buildinge  on 
D.  and  E.  in  any  way  in  which  Jeffery,  whilst  occupier 
of  an  three  houses,  might  have  used  them,  although  the 
effect  of  bis  doing  so  was  to  darken  the  light  which 
Jeffery,  whilst  in  occupation  of  all  three,  enjoyed  by 
windows  iu  B.,  overlooking  D.  and  E.  P  In  my  opinion 
that  depends  entirely  on  the  true  construction  of  the 
mortgage  deed  executed  by  both  Jeffery  and  Duckworth. 
It  is  clear,  to  my  mind,  that  Duckivorth  could  not  use 
the  premises  on  D.  and  E.  in  any  way  forbidden  by  the 
covenants  in  the  leases,  unless  with  the  consent  (ezpresa 
or  tacit)  of  the  corporation ;  but  I  have  not  been  able  to 
find  anything  in  the  mortgage  deed  to  put  any  furthec 
restriction  npon  him. 

If  before  Brocklebank  conveyed,  as  he  did,  to  Watts^ 
and  Duckworth  to  Russell,  they  had  thought  of  this 
point  it  would  have  been  very  reasonable  to  have  agreed 
that,  in  consideration  that  neither  Duckworth  nor  hia 
assignee  should  use  D.  and  E.  so  as  to  obstruct  the  light 
which  B.  at  that  time  enjoyed,  neither  Brocklebank  noc 
his  assigns  should  use  B.  so  as  to  obstruct  the  lightf 
which  D.  and  E.  at  that  time  enjoyed;  and  such  aa 
agreement,  if  properly  made,  would  have  prevented  the 
present  litigation.  Perhaps  they  thought  it  was  already 
provided  lor  by  the  terms  of  the  mortgage  deeds  undec 
which  they  held  the  leases.  Perhaps  (and  this,  I  think, 
is  most  probable)  they  did  not  think  of  if.  Oartainly . 
no  such  agreement  was  made.  I  should  be  very  glad  to 
find  that  the  mortgage  deeds  were  so  drawn  as  to  have 
this  very  reasonable  effect,  but  I  cannot  so  find.  I 
should  not  be  sorry  if  the  other  noble  and  learned 
lords  who,  along  with  me,  heard  the  argument,  can  find 
this,  bat  I  cannot. 

Since  I  had  written  so  far  I  have  had  the  advantage  of 
perusing,  in  print,  the  opinion  of  the  noble  earl 
(Selborne).  I  agree  that  the  general  rule  of  English 
law  is  that  a  man  may  nse  his  land  in  any  way  ha 
pleases  not  in  itself  unlawful,  though  the  effect  of  doing 
so  be  to  darken  the  lights  of  his  neighbours,  not  being 
ancient  lights;  and,  I  think,  no  English  court  caa 
hinder  him,  even  if  it  bo  done  not  to  do  himself  goody 
but  in  spite,  for  the  •  very  purpose  of  darkening  hia 
.neighboor's  window ;  as. the  civilians  say,  in  emulatwMnh 
vtctfu.  01  couree  he  could  not. obtain,  the  assistance  o( 
a  eoort  igi,  saqh  an  ohjee^ 
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Whereirer  there  has  been*  a  oontriet  m«de  belveett  tike 
owners  of  adjoiniog  property  it  is  elear  that  tbe  party 
Who  aotnally  made  tbe'ooiitraot  is  not  entitled  to  do 
anything  in  breach  of  that  oonfroot.  There  is  mofe 
difflenlty  in  saying  when  the  oontmet  shall  bind  thole 
holding  part  of  the  laud  by  ar  tfUe  deilved  after  the 
eontract  from  the  maker  of  the  oontraet,  bat  not  them- 
sel^eft  parties  to  the  eoiktvact. 

Before  Lord  Tenterden's  Aet  it  had  been  held  that  a 
Window  actually  enjoyed  for  a  long  time,  bnt  shown  not 
to  be  prescriptiTSi  and  not  shown  to  be  created  by  any 
produced  instrument,  had  the  same  pritilege  as  aai 
ancient  window,  because  the  Jniy  might,  in  sweh  a  ossa, 
presume  that  there  was  a  lost  instntment  having  the 
eilect  of  privileging  the  window  as  against  all  sabaa- 
qnent  holden  of  the  land. 

All  authorities  agreed  that  an  instniment  might  hate 
been  made  having  such  an  effect.  Some  seem  to  hate 
thought  it  must  hate  been  a  cotanaot  on  tbe  behalf  of 
the  then  owner  of  the  land  not  to  obsttnct  the  window 
(see  per  Fry,  JT.,  Angus  t.  Dalim,  30  W.  B.  191,  6  App. 
Oas.  771) ;  some  that  it  might  have  operated  as  a  grant  by 
tbe  owner  of  the  land  of  a  window  on  the  adjoining 
land,  and  that  neither  he  nor  those  who  claimed  under 
him  could  derogate  from  his  grant  by  obstructing  it. 
Bere  no  question  can  arise  as  to  ancient  windows,  nor 
as  to  Lord  Tenterden's  Act,  for  the  windows  did  not 
eadat  till  within  twenty  years.  But  we  actually  hate 
produced  and  proved  the  instrument  said  to  hate  that 
effect,  as  to  the  windows  looking  on  to  E.,  and  ft  is  an 
instrument  under  the  seals  of  Jeffery,  from  whom  the 
appellant  makes  title  through  Broeklebank,  and  of 
Duckworth,  through  whom  the  respondents  make  title. 

I  take  it  to  be  desr  that  any  form  of  words  which, 
when  properly  construed  with  the  aid  of  all  l^at  is 
legitimately  admisBible  to  aid  in  the  construction  of  a 
written  document,  indicate  an  agreement,  forms,  when 
under  seal,  a  covenant,  and  that  a  cotenant  may,  if  it  is 
necessary  in  order  to  carry  out  the  intention,  operate  as 
•  grant. 

I  think  that  if  tbe  true  constmotion  of  the  agreement 
between  Jeffery  and  Duckworth  is  that,  if  Duckworth 
took  possession  of  the  property  mortgaged  to  him  by 
the  leases  D.  and  E.,  with  the  buildings  erected  on  them, 
he  might  use  them  as  a  separate  building  in  any  way 
not  an  infringement  of  the  covenants  in  the  lease  of  the 
oorporation,  and  not  obstructing  the  llghta  in  the  bnlld- 
ings  which  Jeffery  had  then  erected,  or  had  iodioated 
he  was  going  to  erect,  on  B.,  but  should  not  use  them  so 
as  to  obstruct  these  lights,  this  contract  would  Mud 
Duckworth's  suooeesors  in  title.  I  do  not  think  it  wonl^ 
be  material  how  far  the  building  on  B.  had  actually  pro- 
ceeded when  tlie  mortgage  deed  was  execQted  if,  aa  saenis 
undisputed,  it  was  contemplated  at  tbe  thane  of  the  eze- 
eution  of  the  deed  of  mortgage,  and  aotnaUy  eMatad 
before  Duckworth  took  possession.  The  instromeat 
being  under  seal  the  right  would  ha  a  stifotiy  legal  one. 
But  if,  as  I  cannot  but  think,  on  the  trae  oonstruoCf on 
of  the  deed  the  agreement  wsa  that  the  mortgagee 
might  use  the  buildinge  on  the  leaaea  mortgaged  to  him 
luany  way  he  pleased,  safoject  only  to  obserting  the 
aotenants  in  the  lease  of  the  oorpoiafelony  I  think  that 
the  mortgagee  and  those  who  claim  under  hte&ara*ao 
acre  restricted  than  if  the  deed  had  ezpres^y  said  that 
th^  need  not  respeot  any  windows  hi  B*  Thatis^st- 
tahdy  not  said  eipressly  iki  tlw  mdrtgage  which  I  aai 
sow  aoMsiderlng;  if  it  had  been,  I  sapposenoone  wnold 
bate  oontmded  that  there  aaaUl  bo  any  6(|QitMe  gmaiid 
te  oteiraitog  the  eapt^ui  oanlMMi  of  «» paitioir  bat 
attti  il  oO^  implied^  I  see  na  ismMaMuf  gpwoad  foif  iol. 
pashi^  aay  farther  flestri<«idtt» 

Themertgage  by wagr  oC  itfMadtota*  Ibotf  aeMM  lo' 
te«a  bean  pcapand  aflit  Mtey  bad  pMpwrad  A  Wm 
iohama^  ba€  ar  •  tiiM  WIM  ha  Ml  Mt  ya»  dhAe 
anything.    It  was  not  exaodtod  tM^bi"  Mi  Vefid  ^ 


bnild,  and  pnaaaded,  I  do  aot  bwfw  bawlHi  hrsMhc 
B.  Tbto  wmMmf  I  think,  no  dUfemwa  la  pifad|i^ 
what  I  hate  atrandy  astnaaasd  to  be  my  tfeaii  hr«i«. 
mentinf  en  the  mortgage  daed  to  Daeinwilte  lat  it 
hflw  oeeasieaed  the  diaflaniMt  wbe  piapaHd  IM  mkt- 
lease  to  protide  for  macb  wbiiAr  the  aiiorflga§»>  ind  to 
Daokwottb  did  net  piotfde  Ibr,  aad  thanftavUM 
mortgage  by  way  ef  sab'  lease  gitae  mam  ntm  lar  i 
differeaoe  aa  to  its  uaastraetioa,  bat  I  am  net  dUto 
agree  with  the  aanatrnetion  pat  oa  that  Mlnwadby 
the  noble  eail  (SelboMe). 

I  do  not  in  the  least  qoeaNon  that,  thoogh  f»im^ 
be  no  eonlMet  andea  seal  which  eoaid  be  eaMMit 
law  agafnat  these  elitatng  andet  the  aoatnal^  ttm 
may  be  a  odlaMai  oootMMst  bstweon  the  partlsiv  aiii « 
to  make  it  eontMry  to  qgnsaienee  In  tbe  eoolNdllb 
nse  the  pewera  which  ha  weold  otlMrwise  laNa  U 
Swmhorimgh  t.  OMealry^  aaems  a  easa  ef  ^tHil 
Houses,  the  ptoptttf  of  oae  pstaaa,  ware  pot  ap  faMh 
by  auction,  in  k>ti,  and  two  lota  were  knaolMi  dMiab 
different  persons.  It  seema  dear  thafr  at  the  tttiif 
the  anetion  the  nndewtandiog  of 
purchasers  mast  hate  been  that  the 
be  prepared  and  eJEecnted  at  the  same  tiaMk  •dl 
covenants  that  woold  give  them  tbe  aame  sflMlftl 
exeooted  simoltanaoasly.  If  this  nndeiaCandii|m 
sufficiently  expressed  to  form  an  agrsementi  thoqgbiit 
under  seal,  the  pwdhaaars  would,  whilst  the  sale  nmut 
ezeented,  bold  under  It.  I  think  that  when  Aa  as- 
teyancewas,  by  blander,  eaoeutsd  in  a 
contrary  to  this  ag«eemaat|  It 
tious  for  the  defendant,  who  woa  himself  psi^fb 
the  agrsementy  to  insii*  on  bloakiag  a  wiadda>wMlki 
would  hate  had  no  right  to  block  if  the  agaanMatlal 
been  fdlowad  out ;  and,  therefore,  a  eoarii  ef  ^fHf 
might  hate  restrained  him,  and,  I  aappass^  thoM  til 
oloimed  onder  him,  at  least,  if  net  parobassia  wMM 
notiee.  Bat  I  ewn  myself  gaite  onabie  to  oidmial 
in  what  way  Hm  Ooavt  of  Oomtto»  Pleaib  oa  tie 
pleadings  and  evidence  as  reported  in  that 
able  to  work  out  this  eqnity  in  a  eoart  of  la#i 

Lindley,  LJ.,  rafars  ta  /Xsn»t.  Spmrrur^  7  fm  HI* 
and  Gckking  t.  BaM$U,  II  W.  B.  197,  8»  Bsav.  Wk-td 
he  might  have  ratmred  to  Frmntm  v.  (7oofa,  S  Bx.  Ill^a 
exemplifying  the  priaoiple  that  where  one  amn  iadM 
another  to  alter  Ms  position  by  aotite  mislea|iag,.4ilf 
silence,  wtaeia  there  leby  contraet,  usageef  tnds^orsdv 
wise  adaty  to  speak,  or,  in  an  eqaitablaease« 
where  the  dfoamstanasware  suah  as  to  make  it 
oonsofenea  to  be  silent,  his  lights  must  be  isgOMilV 
what  he  has  hlmadf  biooghc  aboot.  It  tanf  tmhd 
complained  ef  the  manner  in  which  Jeflinyv  bsiH^  Ui 
bankruptcy,  had  cemplaled  tbe  baUdingSi  thafpdidpb 
might  bate  been  iBEvelnd  against  hiia.  Bat  I  ^illto  M 
to  see  its  appUsatfen  ta  the  pvsaaat  oasa. 

I  thefetoia  aame  to  tbe  eonehisiea;  that  di4  «te 
appealed  agalaal  shoold  be  adlnaed. 

It  may  be  worth  wfaUe  to  add  timt  it  I  lbM#t  tla 
oonatraction  of  the  mortgaga  deads  w«a  saelM»iD»ciw 
the  right  to  the  iq^Uant  ta  tbe  lights  wlamdiytw 
obstruotady  I ds not thbOc » macger, aftei  ita§wmint 
imaed  (atan  It  soah  a  meisar  woold  dasMy  i^M 
flight,  whiah  I  nallhar  aOna  nor  dmrh  •"^  ^  * 
gaaond  faa  rafostaig  lalfeL 


- 


lUn 


lord  FaaoaaA.x>.r^R  ii  iB(f  I 
'  ats^  oiiiobafa  rnthar 
sa  fallgr  andaadaazlyt  bioaghit  out  in  the 
tbe  ildMa>andleaMad  lasde  who  bavw  i 
I  need  net  Mfat  to  thank    Ihe  dilBaaltr 
fiBtt  ftoartba  bcgtalngapaa  not  as  to*  the^i 

eB<whW»tbaidMlrio»aadhrt . 

nicrjinaitiom  lit  aa  pot  l^r  Qaltau^  lUL^  Mi0W 
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RUBSBLL  V.  WAnt.«-NlOOL  V.  NiOOIm 


OOUAT  OF  ApPBUm 


,  Me  «BtltM  to  prataoUoii  f     And 

rvsytsMMtfir  tli*t  qvmUon  is  m  if  it  ^roM 

;  Jijuji  IheMiflfUMd  l«Me6«f  the  eorponitioD, 

He  ooiild  not  bj  eoy  eatMeqaeet 

|.WIit«fWitee8iitefE0Btke  right  whioh  he 

I «  file  mortgageea. 

i<f  tiw  iMuise  horn  the  oorporatton,  end 

of     the     pUne    and     apeeifloetiene 

I  Id*  end  aoted  ob,  hete  been  so  f allj 

Med  that  I  need  not  refer  to  then,  but 

\mm  to  the  mortgage  of  the  80th  of  Jane, 

■Mlreotion  of  whioh  this  case  onght  to 

Try,  Ii.J.,  says,  "  Now  it  appears  to  me 

t  M  the  rights  of  the  defendants  mast  be 

'  f  Mferanee  to  the  legal  effect  of  'the  mort- 

1  of  Jnne,  1866,  eonstraed  by  the  light 

ciromnatanoea."    I  agree  that  our 

to  reat  on  the  fair  interpretation  of  the 

gnided  by   the   light    of    the 


inter  aUa,  the  following 
i  pvofirions :— <<  And  whereas  it  Is  the  inten- 
i  Slid  James  Beddeelifle  Jeffeij  to  ereot  nppn 
'  land  hereby  demised,  and  apon  the  said 
'  io  the  pkais  drawn  in  the  margin  of  the 
1  indentoNa  marked  A.,  B.,  D.,  and 
•  bonding  or  shop,  but  in  such  a 
t  U  and  when  ooeaaion  shall  require,  the 
lbs  capable  of  snb-divlaion  into  sepMate 
1  whsnaa  the  plans,  elerationa,  aectiona, 
I  lor  the  aaid  shop  "  (that  is,  the  con- 
I  *'  having  been  previously  approved  of 
^^of  the  borongh  of  Liverpool,  have  been 
liielir.  John  Stewart,  the  surveyor  of  the  eald 
JbosaDd  Bicfaard  Moon,  and  the  same,  so  far 
nbiB  to  the  bnUdings  to  be  erected  on  the 
bid  hsseby  demised,  have  been  approved  by 
fB|«i  aad  liave  bean  aiuthentioated  by  his  signa- 


,  it  is  here^  agreed  and  declared 
Httio  paHiea  to  these  presents  that 
^^■Mjhagt prejudice  to  the  covenants  and  con- 
"auii?*®  ''^^  several indentnree of  lease, the 
*MiNttB  Jeffery,  hie  soncntors,  administra- 
\«U1,  athiaor  theirown  expense,  build  and 
I  of  land  keraby  demised  such  eveo- 
UPenicDcee  as  shall  in  all  respects 
I  «•&  be  in  accordance  with,  the  plan  s 
md  apedflestions  apptoeed  of  by 
afoicsoid,  and  in  particular  so  as 
to  be  erected  on  the  piccss  of  land 
ahaa  be  aeparated  from  tiie  other 
Mlheiaid  inteaided  shop  and  also  horn  each 
[^  Fttty  walls,  and  that  they  ahaU  com- 
*^«k  ihs  other  parts  of  the  said  shop  by  such 
[■d  paaaagsa,  and  that  anoh  doorwaya  and 
>*iu ba  oapiMo  of  being  cloaed  with  such  fin- 
■jMdootaMinthe  docnmenta  last  nloreaaid, 
^  i^  tta  in  tint  behalf  respectively  act  forth 

.  oaad  m  tiie  mcrtgage  is  dear   and 
u«y deoM  aan  ariae on  its  oonttnictton, 
•itobecoly^hat  whioh  must  necessarily 
ity  theopiaionB  d  the  majority  d  the  Oourt 
^of  my  noble  and  leaned  friend  (Lord 
^■Mrtgtge  deed  espiessly  contemplates 
>^  cue  whole  cowtinnoas  building  shall  be 
to  the  {dans  approved  of  by  the  cor- 
•^^-*«ittsd  to  the  coweyor  of  the  mort- 
^•J«V«to  to   ooffrespcnd  to  and   be  la 


what  ccstiictioQs,  if  any,  are  to  be 
I  K^-T^  •ttMrwiae  might  have  been  the  strict 
^SSJL^  aortgagass,  it  is  essential  to  pay 
i^'****what  was  the  comawn  intavpendent 
""••iWMnil^omtbaaeplanfi  and 'Which  both 


parties  agreed  should  be  carried  into  effect.  The  noble 
and  learned  earl  has  oallsd  our  atteutiou  so  folly  and  so 
aocurately  to  this  portion  of  the  caae  as  to  leave  no 
opening  to  add  to  it;  and  it  seems  to  ms  that  there  are 
reatriotloaa  to  be  fairly  implied  aa  asaented  to  by  both 
partiea,  and  {inter  alia)  on  the  part  of  the  mortgagees, 
not  to  interfere  with  the  windows  in  question,  aa  shown 
on  the  common  plan,  so  as  to  interoept  the  light  which 
was  Intended  to  be  admitted  to  the  plaintiff's  premises 
through  the  windows  which  the  defendants  now  seek  to 
dose  up. 

In  the  view  whioh  I  have  taken  of  this  oaae,  following 
the  noble  and  learned  earl,  it  la  not  neoeaaary  for  me, 
if  I  were  diapoaed  to  do  ao,  to  oriticise  the  very 
able  and  learned  and  careful  judgment  in  Wheeldon  v. 
JBurrowB,  I  agree  with  Llndley,  L.J.,  that  "this 
ease  does  not  fall  within  It.  This  la  not  the  caae  of  a 
vendor  of  a  piece  of  land  attemptiog  to  derogate  from 
hia  own  grant.  It  la  more  like  the  oaae  of  aeveral 
peraona  interested  in  aeveral  pieoea  of  land  all  agreeing 
to  build  upon  them  in  a  particular  way  ao  aa  to  acoom mo- 
date  one  another,  and  of  one  of  them  af terwarda,  when 
the  buildinga  are  up,  inaiatiog  on  righta  whioh  aie  quite 
ineonaiatent  with  the  eDJoyment  of  the  buildinga  as 
erected.  There  is  no  authority  to  show  that  in  such  a 
case  any  one  of  such  persons  could  afterwards  build 
on  his  own  land  so  as  to  obstruct  his  neighbour's 
lights.*' 

The  deciaion  of  thla  case,  standing  on  its  own  special 
drcumatances,  does  not  trenoh  on  Whetldon  v.  Burrows; 
and,  on  the  whole,  I  am  entirely  satiafled  with  the 
reasons  of  the  noble  and  learned  ear],  and  am  of  opinion 
with  him  that  the  deciaion  of  the  Vioe-Obancellor  was 
consistent  with  the  law  of  Bngland,  and  in  accordance 
with  right  and  justice. 

Aa  to  the  point  raised  and  diacuaaed  towarda  the 
dose  of  the  argument  of  the  reapondenta'  counsel, 
whioh  related  to  the  effect  of  the  surrender,  I  entirely 
agree  with  my  noble  and  learned  frienda,  and  ^ava 
nothing  to  add. 

Order  appealed  from  reversed;  order  of  Bacon,  F.(7., 
reetered.  The  reepondenle  to  pay  the  coete  in  the  court 
helow  and  the  eoefe  o/thie  appml, 

Boiioitors  for  the  appellanf,  IVilliatnion,  ECU,  A  Oo,^ 
for  Haight  fi^on,  <fc  Co,,  Liverpool. 

Boiioitors  for  the  sespondents,  B^ook  A  Chapman,  f<» 
Ooffey,  North,  dh  Co,,  Liverpod. 


Cautt  4f  flyyraL 


From  Ohan«  Piv.  Jan.  30;  Feb.  Im 

KlgDL  t».  Nioox.  («.) 

ffuehand  and  wife — Bepo^tfAion  agreement — Beooneiliam 
fion— 20  <fe  -21  Vict.  c.  65,  a.  25. 

In  a  euU  for  judicial  eeparation  hy  a  huehand  ogainet 
hie  toife  they  agreed  thai,  if  a  decree  waa  made,  the  wife 
ehould  he  permiUed  io  enjoy  during  her  life  the  nee  of 
eeriain  furniture,  with  the  right  of  removing  it,  euhjeet 
to  her  not  annoying  her  huehand,  A  decree  was  made, 
and  the  wife  took  poeeeetion  of  the  furniture.  tiJie 
afteriearde  became  reconciled  to  her  hufhand  and  they 
reeumed  cohabitation,  8i/Aeequently  ehe  again  left  him, 
and  chimed  to  reooifer  poeeeeeion  of  the  furniture. 

Held,  that  the  object  of  the  agreement  was  only  to 

(a.)  Bq^oriad  by  H.  F.  Axin«tta«  Saq»>  Bairia^x-«t- 
Law« 
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tnctke  provuion  /or  the  a^paralion  whilsi  it  continued^ 
and  not  to  make  any  independent  provieioh  for  the  wi/e^s 
henffit;  that  it  came  to  an  end  when  the  separation 
ended;  that  the  wife  had  no  interest  in  the  furniture 
under  20  <fc  21  Vict,  e,  85,  $.  25  ;  and,  there/ore,  that 
the  claim  could  not  he  euetained. 

Decision  of  North,  J.  {reported  30  Gh.  D.  143), 
affirmed. 

Dictum  in  Handle  v.  Gould,  6  W.  E.  108,  8  El  A  B. 
457,  douhUd. 

Appeal  from  a  decision  of  North,  J. 

An  action  for  judicial  eeparatiou,  brought  by  Mr. 
G.  G.  Kicol  against  his  wife,  came  on  for  hearing  on 
the  26th  of  February,  1880,  when  the  following  terms 
were  agreed  to  by  counsel,  and  were  put  into  writing 
and  signed  by  the  parties : — ''  [f  judicial  separation 
decreed,  following  terms  to  be  agreed  upon  : — Mrs.  Kicol 
to  be  permitted  to  enjoy  during  her  life  the  use  of  all 
furniture  and  all  the  articles  of  etery  kind  and  descrip- 
tion now  at  No.  7,  Ghichester-terraoe,  Brighton,  with 
full  right  to  remote  the  same  elsewhere  In  Great  Britain. 
After  her  death  same  to  reyert  to  Mr.  Nicol  or  his  repre- 
eentatives."  Then  followed  provisions  in  the  event  of  her 
ceasing  to  live  there ;  that  her  enjoyment  of  the  furni- 
ture was  conditional  on  her  not  interfering  with  or 
annoying  Mr.  Nicol,  and  others  which  are  immaterial. 

Judicial  separation  was  decreed,  and  Mrs.  Nicol  took 
possession  of  the  furniture.  Some  time  afterwards  she 
became  of  unsound  mind,  and  was  placed  in  an  asylum 
under  the  care  of  a  medical  man,  and  on  a  petition  being 
presented  in  lunacy  she  ^as  declared  of  unsound  mind, 
and  committees  of  her  person  and  estate  were  ap- 
pointed. 

By  an  arrangement  in  the  lunacy  her  husband  resumed 
possession  of  the  furniture,  but  the  court  stated  that 
this  in  no  way  affected  the  rights  of  either  party  under 
the  agreement. 

Subsequently  Mrs.  Nicol's  state  of  mind  Improved, 
and  in  1883  she  went  to  reside  again  with  her  husband, 
and  on  the  12th  of  July,  1883,  an  order  for  a  supersedeas 
in  the  lunacy  was  made. 

On  the  30th  of  Jul/  Mn.  Nicol,  who  was  suffering 
from  the  effects  of  a  carriage  accident,  went  to  Buxton, 
but  the  evidence  showed,  in  the  opinion  of  the  court, 
that  she  had  become  reconciled  to  her  husband,  and  up 
to  that  time  was  living  with  him  on  friendly  terms.  She 
did  not  afterwards  return  to  live  with  him,  and  brought 
this  action  to  recover  possession  of  the  furniture. 

The  action  was  tried  before  North,  J.,  who  held  that 
it  was  established  by  the  evidence  that  a  reconciliation 
end  renewal  of  cohabitation  had  taken  place  between 
Mr.  and  Mrs.  Nicol;  that  the  agreement  consequently 
came  to  an  end,  there  being  no  intention  that  the  furni- 
ture should  be  settled  for  any  longer  period ;  that  the 
case  was  no*  affedted  by  20  ft  21  Yict.  c.  85,  s.  25,  which 
provides  that  property  which  is  acquire  by,  or  which  may 
oome  to,  or  devolve  upon  a  wife  during  a  judicial  separation 
should,  if  she  again  cohabited  with  her  husband,  be  held 
by  her  to  her  separate  use,  as  Mrs.  Kiool  had  no  interest 
in  the  fumitnre  left  on  which  the  olaose  could  operate ; 
and  dismissed  the  action,  with  costs. 

The  case  is  reported  30  Gh.  D.  143. 

Mrs.  Nicol  appealed. 

Eilbery,  for  the  appellant.— Under  the  agreement  the 
transfer  to  Mrs.  Nicol  of  her  interest  in  the  famiture 
was  complete.  It  was,  in  fact,  a  settlement  upon  her 
for  life,  and  is  not  avoided  b;  the  reconciliation  :  Handle 
▼.  Qould,  6  W.  B.  108,  8  El.  &  B.  457,  followed  in  Crouch 
yr.  WaUer,  7  W.  R.  523,  4  De  G.  &  J.  302  ;  Charlesworth 
yr.  Bolt,  22  W.  R.  94, 1,.  R.  9  Ex.  38;  Negus  ▼.  Forsitr, 
30  W.  R.  671, 46  L.  T.  675.  And  this  interest  is  property 
of  the  wife  within  20  &  21  Vict.  o.  85,  s.  25. 

Barber,  Q.C,  and  Hadlejf,  for  the  raspondent,  Mr. 
Kicol,  were  not  called  on. 


OoTTON,  L.J.,  after  stating  the  facts,  went  oa  to  i 
— Two  points  have  been  argued— first,  was  thers 
reconciliation  and  cohabitation  between  the  hnsbaadj 
wife  as  to  put  an  end  to  the  separation  between 
and,  secondly,  if  this  was  so,  what  effect  has  that  < 
agreement  f 

There  is  the  authority  of  Lord  Eldon  in  Ba 
Countess  of  Ross,  1  Dow.  285,  that  a  recondliatioa  i 
a  separation  entirely  does  away  with  the  effects 
This  is  the  general  principle ;  but  it  has  been  < 
that  In  this  case  the  agreement  is  not  to  be  con 
as  at  an  end,  bat  is  to  be  looked  at  as  being  i 
nuptial  settlement  on  the  wife,  her  rights 
are  independent  of  her  cohabiting  with  her  ha 
This  depends  on  the  true  construction  of  the  t 
which  was  one  made  in  an  action  for  judicial  < 
[His  lordship  referred  to  the  terms  of  the  i 
and  continued  : — ]    Now,  it  is  contended  that  I 
nary  principle  ought  not  to  apply  here,  because  th 
ment  contains  an  express  condition  as  to  the 
stances  and  events  on  which  the  wife  is  to  cease  1 
the  furniture,  which  was  to  be  during  her  life,  ( 
this  excludes  the  idea  of  her  enjoyment  being  lii 
the  period  of  separation.    But  this  view  is  en 
The  sole  object  of  the  agreement  was  to  provide  I 
separation,  end  the  provisions  contained  in  it  i 
wife's  user  of  the  furniture  are  inconsistent 
state  of  things  which  would  arise  if  the  separatioBi 
to  an  end,  and  the  husband  and  wife  lived  together^ 
To  such  a  state  of  things  the  agreement  would  bei' 
inapplicable.     In  taking  this  view  we  are  not  inti 
ing  any  new  condition  into  the  agreement,  for  tbs  i 
of  it  comes  to  an  end  when  the  separation  ends, 
from  authority,  therefore,  I  consider  this  merely  i 
provision  for  the  separation  whilst  it  continued,  sad  l 
as  an  independent  post-nuptial  settlement  on  the  r 
aud  the  proviso  for  enjoyment  by  the  wife  dniiflj 
life  was  only  intended  to  guard  against  the  idsi  o 
having  any  greater  interest  under  the  agreeraeat. 
said  that,  as  the  gift  of  the  f umitare  to  her  wit  > 
pl^te,  she  cannot  now  be  deprived  of  it ;  bat  f ' ' 
merely  a  Terbal  difficulty.     It  may  be  that  if,  \ 
agreement  such  as  this,  a  completed  gift 
the   wife,  such  as  payment  of  a  sum  of 
would  continue  unaffected,  except,  perhaps,  as  1 
might  remain  of  the  gift  when  cohabitation  was  t 
and  subject  to  any  rights  of  the  wife  under  20  i 
c.  85.     But  here  the  gift  was  only  complete  byi 
contract,  and  was  limited  to  the  term  of  her  life. 

An  abundance  of  cases  have  been  cited  to  uSf  o'  * 
it  is  useless  to  consider  those  which  only  lay  dowal 
an  agreement  made  on  a  separation  may  be  of  n* 
character  as  not  to  depend  on  the  continuaaos  of  i 
separation,  and  such  as  to  last  when  the  hosbaod  r 
wife  are  living  together  again.  Bat  cases  have  slio  V 
cited  in  support  of  the  ccnstmetlon  which  it  Is  moj 
place  on  the  agreement — riz.,  that  It  was  not  t^*^"*^* 
of  the  parties  that  the  wife's  rights  should  c~  '  '^ 
end  with  the  separation.  It  is  unnecessary  to  < 
whether  such  an  intention  could  lawfully  exist* 

In  Bandle  v.  Oould  there  was  an  express  <  ~ 
that  the  providon  for  the  wife  was  to  tor>"^i^.; 
event  of  their  agreeing  in  writing  to  resume  c  ""  ' 
and  cohabiting  accordingly.  That  condition 
fulfilled,  and  it  was  held  that  the  presence  of  tbstj 
dition  excluded  the  contention  that  a  oobs«i' 
resumed  under  different  conditions  put  sa  end 
wife's  rights  nnder  the  separation  deed.  ^^.'^' 
ever,  in  that  case  a  dictum  of  Lord  CR<"P^j7!f  i 
if  there  had  been  no  express  proviso  for  •'""IS, 
deed  in  a  certain  manner,  the  wife's  allowso^  vo"'^. 
have  ceased  on  the  reconciliation  and  reoewsd  < 
tiou.    I  doubt  whether  I  could  concur  in  *^^ '  ^  | 

In  Crouch  ▼.  WaOerm  provision  was  nsde  »[ /°^»| 
under  two  deeda,  one  of  which  wii  espnw/ 
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buofidcd  on  the  hulMLQd  and  wife  again  cohabiting.  It 
fMcong^  to  Ut«  the  other  avoided  also,  but  it  con- 
jllrined  a  tnit  io  favour  of  fatore  children  of  the 
tyaEtUge,  wUefc  tniet  conld  only  arise  in  the  eTent  o( 
^ttihataitiCidB  bang  reaamed  ;  and  this  was  held  to  show 
ftat  it  awmted  to  a  poet-nnpUal  settlement  on  the 
pHfe,aadii8jiot  dependent  on  her  liYlng  separate  from 
'Jim  tehid.  It  is  true  that  Bandh  t.  Oould  was 
^wljIBmitthj  the  Ix>rd  Chancellor  without  disapproval » 
fljlijaiitbat  he,  therefore,  approved  of  that  Judg- 
llihtsk  it  will,  therefore,  be  right  for  me  now  to 
1^7  dissent  from  the  dictum  in  Bandle  t.  Oauld, 
1  be  said  hereafter  that  it  was  approved  of 
hmuL 

I  the  cose  of  Charltawarth  t.  EoU  is  relied  on, 

tm  contended  that  subsequent  divorce  put  an 

itte  wife's  rights  under  a  separation  deed,  because 

age  itself  was  at  an  end,  which  is  totally 

i  from  the  present  ease. 

» most  favourable  to  the  appellant  is  Ntgus  v. 

vhere  the  ooart  held  that  a  wife's  provision 

r  a  separation  deed  oontinned,  though  the  separation 

^liaaead.    But  there  was  no  principle  of  law  laid 

I  in  that  case  which  can  bind  us  now  to  come  to  any 

Mm  other  than  that  which,  as  I  think,  follows 

I  fbe  general  principle  which  I  have  stated.    The 

iel  the  agreement  in  the  present  case  depend  simply 

"yea  the  oontinaanoe  of  the  separation ;  and,  in 

a,  if  it  is  shown  that  there  was  snob  a  reooncili- 

I  the  husband  and  wife  as  put  an  end  to  the 

,  the  appellant  must  fail.    [HUb  lordship  then 

)  the  facts  of   the  case,  and  came  to  the  oon- 

I  ttst  the  evidence  justified  the  finding  of  the  court 

'tea  reconciliation  and  renewal  of  cohabitation 

1  plsca  between  Mr.  and  Mrs.  Kiool.] 

i,1j.J.— I  am  of  the  same  opinion.    The  first 
I  k  as  to  the  effect  of  this  agreement,  and  the 
'>«Ckv  to  be  applied  thereto.     I  think  that  the 
lMl|to  is  that  a  renewal  of  cohabitation  may 
£^  to  iD  or  any  of  the  provisions  of  a  separa- 
^M,  Sid  vQl  do  BO,  so  far  as  the  language  of  the 
tW^^y  eoDstrued  by  the  light  of  the  surround- 
"^BBiMteioes,    shows    that    its    provisions     were 
E  to  take  effect  only  whilst  the  separation  lasted. 
JB^of  Lord  Eldon  goes  a  little  farther :  that 
>te  a  presumption  which  ought  to  lead  one  to 
^t  it  is  ended  by   a  renewid  of  cohabitation. 
IJinr  wss  not  adopted  by  the    Court  of  Queen's 
"^  in  Eandle  v.    Oould,  and  I  am  not  myself  in 
^  applying  presumptions  to  the  construction  of 
~  doenments   in  such  a   way  as  to  dictate  the 
to  be  drawn  from  the  drcumstanoes  outside 
^  M,  sad  from  the  relations  between  the  parties. 
Ucopplieated  deed  of  this  description,  some  of  the 
■■■OMi  usually  from  their  nature,  are  intended  to 
Kto  in  ead  when  the  separation  ends ;  others  may, 
t  wdr  nature,  be  wholly  perfected  when  oohabita- 
r^y  ^^"^^^t  or  be  wholly  inapplicable  to  the  then 
^Wjiii|dieaiBgtancee,  and  I  should  prefer  to  construe 
fcZf?"  ^^^^  with  reference  to  the  surrounding 
than  to  lay  down  any  strong  and  un- 
This,  like  most 
.the  fact  that  the 
view  to  meet   a 
Nt  of  cfarcumstanoes.     All  the    eases    which 
T*^  been  cited  were  dedded  on  deeds  differently 
ir?Jr*»  ^  u«i  therefore,  not  of  binding  authority 
Z^J^   Ankfis  V.   Gotdd  turned  on  the  special 
rT^ttideeument.    The  court  there  said  that  their 
jy*"^  have  been  the  same,  independently  of 
ZUrr^  ^  ^  <i«ed ;  but  thU  if  merely  an  obUer 
"WMSiftwUoh  I  find  it  difficult  to  acquiesce.    Crouch 
•  vottrilio  tumsd  on  the  special  terma  of  the  deed, 
■^■•■•iMaayhe  said  of  Negut  v.  Fonkr  in  the 


ir%_^*"*"w>  roan  to  lay  aown  any 
¥^^  pmomptton  in  the  matter. 
2^^  dedded  by  the  light  of ,  t 
2J«^  i»M  entered  hito  with  a 


Court  of  Appeal.  Whether  we  should  acquiesce  in  the 
construction  put  upon  the  deed  in  that  case  is  beside 
the  point,  for  there  is  nothing  in  the  law  as  laid  down 
in  that  ease  to  affect  the  present  decision.  I  turn, 
therefore,  with  confidence  to  the  document,  on  the  con- 
struction of  which  this  case  depends.  The  agreement 
was  entered  into  in  a  suit  for  judicial  separation,  and 
was  not  intended  to  come  into  effect  unless  a  decree 
were  pronounced.  In  the  light  of  that  fact,  it  is 
clear  that  there  was  no  absolute  gift  of  the  fur- 
niture to  the  wife,  but  only  a  licence,  irrevocable 
because  given  for  valuable  consideration,  that  the 
wife  should  enjoy  the  furniture  during  her  life. 
Ought  we  to  imply  a  condition  limiting  thia  to  the 
duration  of  the  separation  P  The  subject-matter  to  be 
enjoyed  is  the  furniture  of  a  particular  house,  which  tho 
wife  was  to  be  at  liberty  to  remove,  and  her  eD^oyiuent 
was  to  cease  if  she  annoyed  her  husband.  I  cannot 
doubt  that  the  licence  was  to  operate  on  an  implitid  con- 
dition that  the  separation  lasted,  and  that,  on  iti coming  to 
an  end,  it  was  to  cease.  In  other  words,  the  enjoyment 
was  to  depend  on  a  decree  being  pronounced^  and  was 
to  last  only  so  long  as  it  continued  in  effect.  If  this 
be  the  true  construction,  the  wife's  interest  in  the 
furniture  cannot  be  preserved  to  her  under  section  25  of 
20  &  21  Vict.  c.  85,  because  all  her  property  in  the 
furniture  came  to  an  end  so  soon  as  the  separation 
ended.  On  the  question  of  fact,  that  a  reconciliation  did 
take  place  between  the  husband  and  wife,  and  that  they 
resumed  cohabitation,  I  agree  with  the  view  of  Cotton, 
L.J. 

Frt,  L,J. — The  question  here  is  whether  the  terms  of 
the  arrangement  come  to  in  1880  amount  merely  to  an 
agreement  for  a  separation  under  which  provision  is 
made  for  the  wife  during  its  continuance,  or  one  under 
which  it  was  intended  to  give  her  some  property, 
irrevocable  licence,  or  benefit,  to  endure  whether  the 
separation  came  to  an  end  or  not.  Thore  may  be  casea 
where  a  settlement  is  made,  the  scope  of  which  is  to  con- 
tinue, and  which  amounts,  in  fact,  to  a  poat- nuptial 
settlement  on  the  wife,  and  there  may  be  included  therein 
provisions  which  are  to  last  only  during  separation.  All 
the  cases  which  have  been  cited  have  proceeded  on  this 
view.  In  Bandle  v.  Oould  the  court  had  to  consider 
whether  the  instrument  was  merely  a  separation  deed, 
or  was  a  post-nuptial  settlement,  and  it  is  unnecessary  for 
us  to  consider  whether  the  condusionwe  should  ha vo  coma 
to  W3uld  have  been  the  same.  The  court  added  that  had 
the  condition  which  was  present  in  that  case  been  absent, 
they  would  still  have  held  the  instrument  to  be  a  post- 
nuptial settlement,  but  that  expression  of  opinion, 
whether  correct  or  not,  is  immaterial  in  this  case. 

So,  in  the  case  of  Negu$  v.  Forsier,  the  question 
considered  by  the  court  was  the  same.  The  answer 
must  depend  on  the  construction  of  the  instrument,  and 
those  cases  are  immaterial,  because  the  instruments  there 
were  differently  worded  from  this  one.  This  one  begins  by 
saying  that,  "  If  a  judicial  separation  decreed,  following 
terms  to  be  agreed  on."  If,  therefore,  there  had  been 
no  separation,  no  part  of  the  instrument  would  have 
taken  effect.  This  strengthens  the  view  that  the 
arrangement  was  made  with  a  view  to  a  separation.  Tho 
provi^  that  the  wife  was  to  enjoy  during  her  life  is 
relied  on;  but  the  clauses  which  follow  are  quite 
inconsistent  with  that  proviso  continuing  in  force  after 
the  separation  was  at  an  end.  For  it  is  obvious  that,  if 
the  husband  and  wife  became  recondled  and  cohabited 
together,  it  would  be  inconsistent  with  the  ordinary 
relations  between  husband  and  wife  that  the  wife  should 
still  be  enjoying  the  use  of  the  furniture  separate  from 
her  husband,  with  the  right  of  removing  the  same.  It 
is  obvious  that  these  stipulations  were  to  last  only 
daring  the  separation^  and  not  whilst  the  husband 
and  wife  were  livin^^  together  i  the  intenUon  of  tho 
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partieB  that  this  iraB  to  be  00  is  apparent,  and  I  come 
without  hesitation  to  the  ooncloeion  that  it  was  not  in 
any  way  intended  as  an  independent  settlement  lor  the 
wife's  benefit,  the  words  "daring  her  life"  being 
intended  to  limit,  not  to  enlarge,  the  wife's  right  of 
enjoyment.  On  the  question  of  fact  I  haTO  nothing  to 
add.  The  etidence  is  cle^r  and  distinct  that  a  reooncilia- 
tion  was  effected. 

It  has  been  contended  that,  by  SO  k  21  Yiot.  c. 
85,  8.  25,  the  furniture  becomes  the  property  of  the 
wife  to  her  separate  use  ;  but  on  this  point  I  agree  with 
the  Lords  Justices  and  with  North,  J.,  that  the  wife  has 
nothing  on  which  the  section  can  operate.  The  appeal 
fails,  and  must  be  dismissed,  with  costs. 

Appeal  di$mi$$ed. 

Solicitors  for  the  appellant,  Camphdl^  JZeevef,  Jb 
Hooper.  . 

Solicitors  for  the  respondent,  Tyrr^,  Lewis^  ^  Oo. 


From  Chao.  Bit. 


Jnly  94,  35. 


In  re  RiCHisosoir. 
SHnxiTo  V,  HoBsoir.  (a,) 

SquUdbh   mnrtgage^^Depo9ii    of    iiUlo    4eoti — Invo^td 
trani/er~^i/t  of  eleBd^^Bigh4  of  dones  to  rtkU/i^  deed. 

An  equitable  mortgagee  merely  holds  the  deed  depoeitei 
04  incident  to  t7u  equitable  charge^  and  eannot,  therefore^ 
tranter  hie  intereet  in  the  property  by  a  parol  voltm^ 
^Ty  gift,  even  although  the  dud  be  a^  the  eam/e  time 
delivered  to  the  donee. 

Such  a  gift  will  not  entitle  the  donee  to  refain  the  deed 
ue  againet  the  personal  repreeentatiwes  of  the  equitable 
mortgagee. 

The  testator,  T.  W.  Blchardson,  was  entitled  to 
certain  freehold  lands  at  Woodthorpe,  in  the  parish  of 
Sandal,  Torkahire.  Being  indebted  to  the  Wakefletd 
and  Barnsley  Union  Baokiug  Co.  on  the  balance  of  his 
mirrent  account,  he  deposited  the  title  deed  with  them 
to  secure,  by  an  equitable  mortgage  of  the  property,  all 
moneys  which  might  be  owing  by  him  at  any  time  to 
the  bank.  There  was,  however,  no  written  memorandum 
of  the  terms  upon  which  the  deposit  was  made.  The 
testator  died  in  1880  indebted  to  the  bank,  and  on 
February  1, 1881,  William  ShiHtto,  who  was  one  of  the 
executors,  paid  out  of  his  own  moneys  the  bnlanoe 
owing  to  the  bank  on  the  security  of  the  said  deed. 
He  took  up  the  deed  from  the  bank  and  kept  it  fn  his 
own  possession  as  security  for  the  money  he  had  paid. 
William  flbiliito  died  intestate  in  June,  1882,  and  letters  of 
administration  to  his  estate  were  granted  to  the  plaintiffs^ 
who  brought  the  present  action  against  the  sunriving 
executor  of  T.  W.  Richardson  and  the  defendant 
William  Bobeon,  who,  it  was  alleged,  bod  wrongfully 
obtained  possession  of  the  deed.  The  plaintiffs  claimed 
a  return  of  the  deed  or  its  Taloe,  and  damages  for  its 
detention,  or,  in  the  altematiTe,  a  declaration  that  the 
moneys  secured  by  such  deposit  belonged  to*  theplain- 
tiffs  as  the  legal  personid  zepreientatims  of  William 
ShiUito. 

The  action  was  tried  before  Kay,  J.,  when  the 
defendant  William  Hobson  stated  that  he  attained  the 
age  of  twenty- one  on  the  22nd  of  iLprit,  1882,  and  that 
on  that  day  WflHam  ShiUito,  who  was  his  uncle, 
banded  him  the  deed  fn  question,  saying,  *^Now,  BUlle^ 
my  boy,  thou  oome«t  of  age  thfti  da^,  and  I  glre  thee 
this  ^o^  and  the  whnle  of  the  money  I  htcro  pdd  te 

fn.)  BefflfTted  by  f .  B.  Frrnov  €9frtmi^  ISsg.,  IfcrtlHtori  ' 


redeem  it,  and  I  hope^thon  wHt  take  csonrof  it." 
admitted  that  there  was  no  writC^n 
William  ShiUito  to  William  Hobeon.  Kay,  , 
that  the  supposed  gift  was  only  a  Tolontaiy  i 
capable  of  being  enforced  in  equity,  and 
defendant,  William  Hobson,  had,  therefore,  no  ] 
the  equitable  mortgage  nor  to  retain  the 
therefore  ordered  that  the  defendanta  ^hoidd'i 
the  deed  fn  court,  and  declared  the 
administrators  of  WilUam  ShiUito,  de 
entitled  to  be  ooneidered  oi  mortgagees  of 
oompriaed  in  snob  deed  for  the  amovmt  paid  1 
SfailUto  to  the  bank,  leea  wha«  aright  be  foundl 
the  estate  of  William  ShUUto  upon  aeoennti  < 
directed  to  be  tdlLew. 
The  defendant  WiUfm  Hobeon  appealed. 

Eaeting$t  Q.O,^  and  Stpinfen  Eady^  for  the  1; 
-—The  learned  judge  was  of  opiaioii  that  1 
sabHMelion  8,  of  the  Jadioatare  Act,  1873^  j 
any  intenat  ia  a  debt  or  other  dkom  in  i 
passing  without  an  assfgameat   ia   wvitin 
any  case  the  deed  waa  given    to   the. 
cannot,  therefore,  be  taken  away  fiom 
entitled  to  retaki  it.    WiUiam  SMIKta  was  I 
equity  of  the  equitable  mortgage,  aad  had  1 
hold  tha  dtoed  UBtH  be  was  reptiikl  the 
advanced.    By  the  delivery  of  the  deed  tUs  i 
to  the  appeUaat« 

They  referred  to  Bnmmene  r.  fiare^  24  Wr 
1  Bx.  D.  16^,  and  Barton  V.  dasiter,  6  W.  I 
3  H.  ft  K.  387. 

W.  Peareon^  Q^O.^  and  Ingham^  for  ihe 
— Kay,  J.,  did  not  say  whether  he 
defendant's  Btory  as  to  the  way  in  which  1m  1 
possessed  of  the  deed.  The  story  is  very  ( 
and  the  appeUant's  evidenoe  waa  not  oonob 
even  assumiag  the  appellant's  aeooont  ef 
place  when  the  deed  was  delivered  to  hiaHl 
stiJI  the  mortgage  debt  did  not  pass.  WMJ 
purported  to  give  the  deed  and  mortgage  ' 
nephew  there  was  no  oenaideration,  and  the  I 
was  at  most  only  an  agreement  to  assign  %i 
a  voluntary  one,  a  court  of  equity  would  ] 
Seoftle  V.  Law,  15  Sim*  95. 

Lord  BsRBft,  lf.B.^In  this  ease  it  seeoil 
there  fs  nothing  whatever  against  the  cba  " 
appeUaut,  and  that  the  account  that  he  gi^ 
took  place  between  hinMelf  and  hfH  later 
ShiUito,  must  be  accepted  as  true.  Ae  1 
therefore,  intend,  so  far  as  he  could,  to  gtre  !» J 
both  the  deed  and  the  charge ;  but  he  did  t^f 
charge  in  such  a  way  as  to  make  it  a  tsHd  C 
question,  therefore,  arises  whether  he  could  tn 
deed  without  the  charge.  Now,  the  deliveiy  of  I 
is  that  which  constitutes  the  equitable  cfasff0> 
cannot,  therefore,  transfer  the  charge,  ^^^^ 
transfer  that  which  constitutes  the  charge f  ^l 
sion  of  the  deed  did  not  giro  Mr.  ShiUlte  «Hei,f 
it  amount  to  a  contract  of  pawn.  It  gave  mV; 
but  an  equitabfo  charge.  In  my  opia/Mf  <" 
he  could  not  give  the  deed  to  his  nephew  i«j"*,; 
attempted  to  do  it,  and  this  appeal  must  la  r^ 


BAOOjotAT,  L./.— J  em  of  f hv  same  <^pto**j 


___^_^ -.  „  .. . .  M 

the  surroandfng  cfreumetanoee  aH  P^'**\^|l'  1^ 
having  done  what  the  appcdlast  si^s  be  M  ^  ^ 
is  no  ground  for  dlsbeBeving' the  app^U*^  ^fi 
thersfbre,  to  consider  what  was  the  ^'^^SiT^  i 
uade,  no  doiibt,  intended  em  a  i^  V!Lt^% 
mumrd*  t.  /oas#,  1  My.  U  Or.  m,  •fj^t^Zit 
tnoHBotloa  wis  only  be  Mgaided  m  •  fJJ^Titfk 
to  transfer  the  eqaitaMe  ntot^fM!^f^J^^L0i^ 
ISiepreaetttoasaniaeoaBiderattBa  «irl^»"^"^ 
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of  8himio»  wm  eatitiea 

«»  aawMMH^  wm  #9lr  «lAl»6d  on 
pMntifl  ^a4  •  htfMal  telMMMfc 

«r  auiMto,  to  4fti0  ww^ifiW 

iBiij4lMift  Ibfl^  iri^b^  iom  wo^  ^pplf  to  tii» 
I  if  «h«  iidioyto  «<  lk« 

tlk#f<gta»tollie 

I  Vf  opiniiMi  th«  vtldtiwe  of  the  appal- 
Mto^  and  jauat  be  betteved.  I  therefore 
\  m>0D  the  aMQmplioii  that  U  i«  trae. 
I  !•,  What  waa  the  nature  of  Shillito's 
\  t»e  be  handed  o?er  the  deed  to  the  appel- 
:it«me«he  mm  ae  the  Ma 
vitappenrethattha  debt  dna  to  the 
bp  an  aqnitdUa  wrfgiie,  Md  ihnt 
a  daapnant  depeeitpd— ti&,  the  4ead 
Thepoliat,  tbwrfnn>v  aowai  to  tUa:  le 
kteeaeur  noaitabla  ^nrturen  «  pavn  of 


.tfiea^nltablaoheiier 

~      vonM  ba  the 

If  •  pawn  wm  inatii  bgr  the 

I  tain  fi^ht  te  «ai  the  flhalM  pwmed 

)at  tbellaMicad*  It  thaM  be  a 

ikidrfwHof  pi^aMptitftMr  a  Mianabie 

»be  taad;  and,  1tmtdm%  if  a  paam 


oonoliiiAM  tbfldt  av«rp  pyiltable 

itgl*  In  mH  the  deeds  depoalML    That 

bvdtlMtlaMoleailjef  cf>biien  tbat 

4l  iba  Jnade,  bat  that  ^ap  an  meialj 

Ibanbnise.    It  to  bneawe  tbe  daade 

nllb  tha  eiMn  that  their  dapeeit 

It  womld,  theaefo«B« 

itftev  that  that  thepaan 

|n«lt, 

note  flumto  WM  not  iMMUf ,  M  I  tUiA 

«■  M,  but  metalp  hdd  the  deed  m  Inotdant 

bit,  the  tneatton  ariaM  wbalber  be  ooald 

tttflhuge  by  a  men  irolnntary  gift.    Now,  in 

llKthe  oowet  below  baa  dedaxad  that  the 

P  m  ttOUed  to  the   equitable   charge,   and 

ite  ptit  of  Ilia  deaiee  the  appelant  does  not 

pLWe  eoold  Dot,  therefore,  ^etennlne  that  potet 

PiwoBr,    Bot,  eeoondlj,  even  if  that  gioand  were 

^P  to  tbe  appellantt  it  aeema  to  me  that  Edwards 

1  a  long  aeriea  of  caaea,  show  that,  by  tbe 

f  ever  the  deed,  the  equitable  charge  does 

Ithin^  therefore,  that  no  special  property 

'  from  ShiUito  to  the  appellant,   and 

^^  .^dd  not  give  «n  equitable  charge  by 

^  "^g  over  the  deed,  tha  appellant's  dalm 

^iffpsal  most,  therefore,  be  dismissed. 

|5f^fa  the  appellant,  Badham  Jb  WiUiatM. 
the  leipondents,  BidtddU  <ft  Bon. 


Frpw  ^  B,  IHr«  Fab,  (• 

JEr  pmrU  Briaiyoii). 
A  f  Riwa  (No.  ?).  (a.) 

BUI  of  wAp^Form''''-<h<wAor  couvijfing  **m  ieasAtal 
omair"^BAlb  fif  BaU  da,  l^%  (45  A  46  VUt.  e. 
43).  JS.  7,  ^^Oomv^onehg  Aei,  mi  .(444t  45  Viet 
c.  Ai),  M.  \  aift&^Mef  ipn  (7. 

Thegrankr  of  a  hiU  of  $aU  wa$  e»prtt%sd  to  eonvoff 
o^rtoin^goods  theroin  mmHonsd  **  as  heneJlokU  owner." 

HM^  thqi  ihe  hfU  of  $ale  teas  void,  as  not  being  in 
aocordfinoB  with  (fte  form  in  ihe  schedule  to  the  Bille  of 
BuU  4<i,  IWa. 

HM  ky  Lindley  and  Xiopee,  L. JJ.  (Xiord  Bsher,  V.m.. 
dieeenting),  ihatthe  Oonveyanoing  Ad,  ISSUwaeapplicabU 
to  b^»  of  gale  of  peroonal  property,  wnd  the  words  **as 
beneficial  owner'*  had  the  effed  of  inirodvfling  ihe 
oswnanis  in  sooUon  7,  Buk'SeHion  0.,  of  that  Aci  into 
ike  hiU  of  $aU. 

Per  Car.-— flTAsf/^er  this  were  so  or  ndl  the  words  were 
artificial  and  emharroBiing,  and  rendered  ihe  insirumfint 
voii 

This  eaaa^  mkUk  bad  idreadp  been  nrgnsd  an  nppea 
frofli  tha  PisManalQawrton  other  points  (and  is  reported 
,asktg,  p,  WJ),  mas  ^adared  to  be  re-argaed  an  a  point 
z»iaad  at  tbe  aencAniion  of  the  appellants'  argamant. 

Tbagtantcaat  tbebiUol  i»U  waa  expresaad  in  thnt 
iasteMnent  to  cant ep  tba  goods  therein  referred  to  *'  aa 
bansMal  awnar."  It  waa  now  aontended  that  theaa 
woada  inaotporated  tha  atipalations  of  tbe  Oonsnyancing 
Act,  1^81,  a.  7,  anbaactlMi  O.,  and  thaaaby  aroidad 
the  btt  of  aaK  wbftoh  aaMad  to  be  in  aaoordanaa  with 
tbelcmintbaaobadnlatotheAotef  168t. 


Cooper  WiUiSp  Q.O.,  and  F.  Beed. — ^The  Oonveyanc* 
ing  Act,  1881,  applies  to  btlU  of  sale  of  personal 
cbattols.  Property,  bf  section  2,  inolades  personal 
proper^,  and  aome  of  the  covenants  set  forth  in  sab- 
section  0.  of  section  7  are  inconsistent  with  the  form 
of  tilie  bill  of  sale  given  in  the  schedule  to  the  Bills  of 
Sale  Act,  1888.  Thus  <3ie  corenant  for  quiet  enjoyment 
.gires  power  to  the  mortgagee  to  "  take  and  hare"  the 
mortgaged  property  on  default  made,  and  this  ii  contrary 
tp  the  form  in  the  schedule.  Section  7  of  the  Act  of 
1888  only  permits  removal  and  aale  after  five  days. 
These  oovenanta  in  aeotioa  7,  aub-aection  0^  are  all 
iptrodnced  into  thia  bill  of  aale  by  the  use  of  the  worda 
"  aa  benelloial  owner,'*  and  it  wna  so  framed  for  this  vaiy 
purpose.  The  Legislature  may  have  intended  the  oove- 
nants  for  title,  for  farther  assurance,  fbc,  which  are  to 
be  implied  in  ordinary  conveyances,  to  be  implied  in 
bills  of  sale  alao.  The  introduction  of  the  covenants  in 
snb-seotion  0.  is  tha  act  of  tbe  party  in  this  case.  If 
tfiese  covenants  have  not  been  introduced,  and  tbe  Oon« 
veyanoing  Act  does  not  apply,  the  words  '*  as  bsnefioial 
owner  "  are  embarrassing,  and  tbe  bill  of  sale  is  avoided 
according  to  the  doctrine  laid  down  in  Melvtlle  v* 
Stringer,  88  W.  B.  890, 13  a  B.  D.392  ;  fftihoringion 
V,  Groome,  33  ^.  |L  103, 13  Q.B.  V.  789. 

Wissdow,  Q.O.,  and  C.  X.  Jones,  4ot  tbe  bUl  of  eala 
boMar.— Tba  Oanaayanaing  Act,  1881,  cannot  be  ineon* 
alatent  with  tbe  BlUa  ol  flale  Aet  paeaed  in  tba  next 
jtear.  It  la  either  oonalatent  with  it,  or  elae  H  i^  in  part 
ippealad  bp  it.  If  tbe  aoaH>lieated  ooeenants  4>idinailly 
ypliaabla  ta  aansaynneea  aia  to  be  impllad  te  MUa  of 
afila,  abill  of  aaleongbt  not  to  be  avoided bepaaae  it 
i^taadnaea  aoaae  atbar  oavananta,  aet  ant  in  tbe  aame 
Ad^  iridtb  are  sot  ao  long  or  compUeated.  Mdeaoz'a 
f  joaadewfa,  IMi  «d.,  Inlrodttoea  tbeee  weida.  If  tha 
cpvsnnnta  In  tha  Caeasyandng  Act  aaa  not  Intiadooed, 
ttiei 
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<aO  AiiDAtad  bp  A*  &  Xeno,  ^vq.,  JBaaantaMt-Uw 
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SIT  OOUAT  OF  ArVBAL. 


Ex  r Axn  Stakvovd. 


OouBiv  or  Avnui 


Lord  E0HBB,  H.R. — ^There  is  a  preliminary  point 
which  it  is  not,  perhapf ,  abaolntely  neoecmury  to  decide, 
Imt  upon  which  I  entertain  a  etrong  opinion,  though  I 
•in  afraid  the  other  membera  of  the  oonrt  do  not  agree 
with  it.  It  it  mj  opinion  that  the  Oon?eyandng  Aet  of 
1881  does  not  in  any  way  apply  to  blUa  of  tale  of  per- 
•onal  chattels.  SecUon  2,  snb-seotlon  1,  efiegf.,  are  large 
enongh  to  include  them ;  bat  if  one  looks  at  the  purpose 
of  the  Act  it  is  impossible  to  suppose  that  the  Leglsla- 
ture  intended,  in  passing  an  Act  with  the  object  of 
improving  the  practioe  of  couTeyanoing,  to  apply  its 
protisions  to  bills  of  sale.  If  the  Act  did  not  apply  to 
bills  of  sale  when  it  was  passed,  it  would  not  begin  to 
operate  upon  them  when  the  Bills  of  Sale  Act,  1882, 
was  passed.  The  fact  that  it  was  passed  in  the  year  after 
the  Conveyancing  Act  is  strong  evidenoe,  in  my  opinion, 
to  show  that  the  Legislature  in  the  preceding  year  were 
not  dealing  with  bills  of  sale  of  personal  chattels.  If 
one  reads  the  CouTeyancing  Act  as  applicable  to  such 
instruments,  it  follows  that  the  Act  of  1881  is  inconsist- 
ent with  the  Act  of  1882.  It  U  said  that  the  fact  of 
the  passing  of  the  later  Act  shows  the  intention  of  the 
liSgislature  that  the  Oonveyancing  Act  should  cease  to 
be  applicable  to  bills  of  sale.  I  go  further,  and  think 
that  the  Gonveyancing  Act  was  always  inapplicable. 

If,  however,  it  does  so  apply,  and,  by  reason  of  the 
wozds  '*  as  beneficial  owner,"  the  stipulations  oontained 
in  section  7,  sub-seotlon  0.,  of  the  OonTeyandng  Act 
mre  introduced,  it  is  beyond  question  that  the  introduc- 
tion of  those  intricate  oovenantf  make  the  bill  of  sale 
invalid  aooording  to  our  decisions.  It  departs  from  the 
•Implioity  which  is  now  essential  to  tuch  instruments* 
If  the  Oonveyandng  Act  does  not  apply  to  bills  of  sale, 
then  these  words  that  I  have  quoted  do  not  add  any- 
thing to  this  bill  of  sale,  and  are  superfluous ;  but  they 
•re  not  mere  idle  words. 

I  have  been  obliged  to  state  so  much  to  show  tbe 
ground  upon  which  I  hold  that  these  words  have  inyalU 
dated  this  bill  of  sale.  They  are  artifloial  words,  and 
were  admittedly  put  in  for  the  purpose  of  introducing 
the  sub- section  0.  Therefore,  if  they  do  introduce  the 
covenants  in  that  sub.  section,  they  introduoe  a  compli- 
cation which  makes  the  bill  of  sale  bad  i  and  if  they 
have  not  introduced  those  covenants  they  are  embar- 
vaasing  to  a  person  reading  the  instrument,  and  leave 
it  doubtful  whether  such  oovenants  have  been  In  fact 
introduced  or  not,  and  therefore  the  bill  of  sale  goes 
beyond  tbe  form  in  the  schedule  to  the  Aot,  and  is  void, 
though  only  on  this  ground.  This  case  has  an  important 
bearing  on  a  large  dass  of  business,  and  therefore  on 
this  point  only  we  will  give  leave  to  appeal  to  the  House 
of  Lords. 

IiDiDLXT,  L.J. — ^The  question  is  whether  this  bill  of 
•ale  is  void  under  section  9  of  the  Bills  of  Sale  Act, 
1882.  Looking  at  the  form  in  the  schedule,  we  see 
nothing  shout  **  beneficial  owner.*'  I  oondude  that 
•ome  effect  was  intended  to  be  given  by  the  expressions 
used  that  the  grantor  assigns,  and  Is  expressed  to  assign, 
•8  benefidal  owner.  The  effect  of  that  is  to  be  ascer- 
tained by  going  to  the  Conveyandng  Act,  1881,  which 
if,  I  think,  the  first  document  In  which  these  words 
occur — at  any  rate,  these  words  were  not  Introdnoed  into 
blUs  of  side  till  that  time.  I  cannot  agree  that  that  Aot 
does  not  apply  to  assignments  of  chattels*  When  one 
semembers  the  number  and  kind  of  oovenants  which 
were  Introduced  into  such  assignments.  It  seems  to  me  to 
be  most  probable  that  it  was  Intended  to  apply  to  all 
conveyances  of  chattels  by  way  of  secvrity  or  otherwise. 
I  ahonld  think  that  It  was  always  applicable  to  bUla  of 
•  lie,  both  before  and  after  the  Aot  of  1882*  The  two 
A<;fes  must  be  conctrued  togethert  and  If  w«  find  pro* 
visions  in  the  later  Act  whleh  an  inconsistent  with  the 
former  Aof ,  the  later  Act  must  prevail,  and  It  would  be 
probable  that  ^etc  arc  many  piovlsloDs  In  the  Oonvoy- 


andng  Aot  which  are  inapplicable  to  the  Bills  of  I 
Act. 

The  wcids  *'m  beneficial  owner  **  were,  no dcoM^; 
troduced  for  apurpoee,  and  tiiatparpoee  vrasto  totnii 
all  the  covenants  which  are  oontained  in  the  Om 
ancing  Act,  1881,  s.  7,  sub*secttoii  O.  la  it  hiasN| 
ance  with  the  form  given  In  the  acbednlo  cC  the  ill! 
1882  to  introduce  such  covenanta  nnder  cover  of 
words?  I  cannot  think  that  it  la.  Ithonghtat 
that  writing  In  these  covenants  would  not  avoii 
instrument,  but  now  I  am  df  opinion  that  aiioh 
to  the  form  probably  would  have  the  effect  of  iw 
a  bill  of  sale.  But,  whether  this  la  ao  or  not,  I 
that,  at  any  rate,  this  bill  of  sale  ia  void  m 
in  the  form  given  In  the  sohedole.  The 
tention  was  to  lutroduos  covenanta  nnder  a 
words  tbe  effect  of  whioh  the  grantor  ie  not  at 
to  discover.  That  was,  at  all  evente,  eminent^ 
lated  to  embarrass  him,  and  the  case  appsnj 
covered  by  the  stringent  words  of  aeotion  9 
of  1882,  and  the  bill  of  sale  to  be  Toid.  Ai 
this  particular  form  appears  to  have  beoome 
agree  that  it  is  a  fit  case  for  an  appeal  to  thai 
Lords. 

LopBs,  L.  J. — The  question  we  have  to  dedde  ii« 
this  blU  of  sale  la  void.    I  desire  to  ezpreas  m|l 
that  the  Oonveyandng  Act  of  1881  doee  apply  I 
of  sale  of  chattels.    I  think  it  Is  ImpoMlble  toMJ 
condusion  that  the  Oonveyancing  Act  did  i^plj  t 
of  sale  of  personal  property  up  to  the  time  of  tfesi 
1882.     Section  2,  sub-section  1 ,  defines  **  piopei^^ 
is  exceedingly  wide  in  its  terms ;  Indeed,  ' 
could  not  well  be  imagined.    It  ia  impoeaibie  to  i 
that  that  sub-section,  and  also  sub^sections  5,  C 
do  not  apply  to  bills  of  sale  of  personal  propsr^* 
said  that  the  Act  of  1882  Is  Inoonslatent  witii  tha  ( 
one ;  if  that  be  the  case,  the  earlier  Aot  will  htmi 
only  so  far  as  It  la  not  inoonslstent  vrith  the  Aet  of  I 
However,  I  do  not  think  this  point  really  nesdbs^ 
for  the  purposes  of  this  case. 

Is  this  bill  of  sale  bad  under  section  9  of 
1882  P    It  Is  urged  that  these  words  are 
fiuous.    They  have  been  dearly  introduced  ssi 
spedfio  meaning,  and  are  worda  which  have  W 
a  certain  power  and  effect  by  the  Oottn'/siitj 
1881.    I  think  they  are  perplexing  and 
inaamuch  as  they  were  introduced  with  a 
which  the  grantor  could  have  no  knowledge*  < 
fact,  created  a  pltfaU  for  him.    If  we  weie  to  M 
this  biU  of  sale  Is  good,  we  should  be  gdng  firto* 
the   salutary   provisions   of   the    Bills  of   ^  ' 
nugatory. 

Appeal  allowed.    Leave  to  appeal  to  Soute  of  I 

Bolidtors,  Cobum  Jt  Young;  BandaU  4  ^acWft^ 
Jonee  S  Son,  Oolohester. 
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^mOom. 


Otto  v«  SiJULt 


HiOH  Ooimff. 


Ml  Covet  of  3«0ttrf. 


'^;|  Not.  26,30;  Deo.  1|  11. 

Otto  p.  Boml.  (a.) 

'•hnifn  frttUi§e — PrioT  pMioaHon^Publie 
Uhary — BriHfih  Muiwm. 

trmiim   wa$  pureha$ed  /or  the   BritUh 

I  Idrory  in  1863.    It  wai  catalogued  in  1864, 

upliced  in  the  library  fhelvei/or  twe,  among 

trtlaUng  to  the  tame  euljf'fet.    In  the  general 

U  tkt  BrUish  Mueeum^  the  printed  booka  are 

t  wnder  the  namee  of  ihe  authors.    Any  reader 

ja  partieular  hook  i$  allowed  to  eearehfor  it 

feeder  Ike  guidance  of  a  library  cueiitani, 

[daithe  mere  fact  of  t?ie  treatiee  being  found  in 

"U  Mueeum  did  f»oC  afford  a  preeumpiion  that  it 

I  read,  and  thai  there  had  not  been  euch  a  prior 

Uem  of  matter  eoniained  in  the  treatiee  cu  to  avoid 

tiekenwdinlSlS. 


I  man  aetioii  to  re«tr»in  the  infriDgament  of  • 
"^  «ted  in  the  year  1876  lor  improTemenU  In 
( eaginea.  The  defendant  pleaded  want  of 
f^adose  of  tbo  partioaUrt  of  objeotions  to  the 
r  <(  tbe  patent  dellirered  by  the  defendant  wee 
"  I  Reeherchee  ear  lee  eonditloae  piatigaes  de  la 
B  QtUieation  da  la  ohalenr,  et  en  g^oftral  de  la 
f  MIK  per  Alpb.  Bean  de  Boebas.  Pobliahed  in 
\  |«8M  28  to  35."  A  copy  of  the  treatiee  was 
hlfor  the  Britieli  Hnoenm  Ubrary  in  1863,  and  this 
H^oolj  eopy  proved  to  ha^e  been  in  England 
n  telVl6.  In  1864  it  waa  catalogued  and  placed  in 
By  ncng  other  books  relating  to  the  same 
Tke  treatise  was  entered  in  the  catalogue 
^  MM  '<Beaa  de  Roobas."  It  was  also 
^ffldw  the  name  of  the  author  in  Lorens* 
t  Gioinle  de  la  Librairie  Fran^aise,"  pub- 
jJ^W.  It  was  proved  that  "Lorena"  was 
^WB  b  tbe  book  trade,  and  that  a  oopy  of  it  was 
\m  icidiBg.ioom  of  the  British  Museum,  and  that. 
■Oljmabo  other  copies  in  other  publio  libraries. 
•jMpw  wag  gif en  by  a  London  bookseller  that  in 
Jj4J^g  of  the  year  1863  he  purobased  seyeral 
^  Bttnhard's  annual  trade  catalogue  of  books 
lis  Paris  during  the  year  1862.  The  treatise 
Iwnd  to  in  that  catalogue  under  the  title 
.^JS^"  ■■  ^*^  ••  ^"^*'  the  author's  name.  He 
[ %mT  ^^  ^^ copies ;  he  was  sure  he  did  not  toke 
[£*"**  tventj-fiTe.  He  produced  a  oopy  that  had 
r^if^?*^  tot  his  own  use.  E? idenoe  was  also  giren 
^  neper  of  the  printed  books  in  the  BritUh 
«*UB,fonDeriy  superintendent  of  the  reading-room, 
SiV  *•  ^0*7  of  the  superintendent  to  show  the 
^w  ttie  ^Iseee  where  the  yorlous  books  were  kept, 
??  r^  W  nnaUe  himself  to  answer  any  inquiries 
Tvny  ptrttcular  books,  the  reader  was  himeelf 
^2||^^  go  the  book  ehelres  in  the  company  of  an 

£i}Jf;,^^^ft*^fA.G,,Aeton,  Q,C.,  Hemming,  Q.C., 
Ij' S^'  ■»<*  ^-  ^'  Lawwn,  for  the  plaintifT.— The 
|[^«  Beau  de  Boohas  had  not  been  published  in 
"^m  vatil  it  was  discovered  lor  the  purpose  of  these 


H5  nKRtC 


{Jjrjfr  The  only  copy  in  England,  j^or  to  1876, 
^^^^^^  British  Huseum,  where  an  inyentor  would  not 
r^7|o  for  hiformation.  The  book  was  not  oata- 
g^n«eh  a  manner  as  to  enable  any  one  easily  to 
I^;-;^J|^Mfaitbe  most  obscure  part  of  the  library. 

W  Biportad  by  O.  B.  JamnT,  Esq.,  Barrister-at- 
Law. 


niey  referred  to  Plimpton  ▼.  MaMlmeon,  3  Oh.  B. 
581,  24  W.  B.  Dig.  170;  United  TeUphene  Oo.  ▼. 
Harrieon,  Ocx-  fTcOSer,  ^  Oo.,  30  W.  B.  724,  21  Ob.  D. 
720. 

MouUon^  Q,0,9  and  /•  0.  Oraham^  for  the  defendant. 
— It  is  olear  from  the  evidence  that  Beau  de  Boobat 
must  have  been  well  known  as  an  author  in  England* 
The  book  wae  in  the  British  Museum,  which  is  open  to 
the  general  public. 

They  referred  to  Lang  ▼.  Gitiborne,  10  W.  B.  638« 
31  Beav.  138. 

Sir  R,  E.  Webeter  replied. 

Pbabson,  J. — ^I  am  unable  to  accept  this  book.  The 
question  is  whether  or  not  the  book  has  been  pnblisbed 
in  this  country  in  snob  a  way  as  to  become  part  of  the 
publio  stock  of  knowledge  in  this  country.  It  is  not^  tc 
my  mind,  necessary,  for  that  purpoce,  to  show  that  it 
bes  been  read  by  a  great  many  people,  or  that  any 
person  in  psrticular  has  got  from  it  the  exact  informa* 
tion  which  it  is  said  would  have  enabled  Dr.  Otto,  in 
this  case,  to  have  mode  his  engine.  But,  to  my  mhid« 
it  must  be  published  in  such  a  way  as  that  there  may  be 
a  reasonable  probability  that  any  person,  and,  amongst 
such  persons,  Dr.  Otto,  might  have  obtained  that  know- 
ledge from  it. 

Now,  the  only  evidence  that  I  have  in  this  case  of 
this  book  is  this :— There  is  one  oopy  proved  to  be  in 
this  country  in  the  British  Museum.  There  is  no 
efidence  before  me  that  any  other  copy  of  this  work 
has  been  imported  into  this  country.  In  the  British 
Museum  it  is  not  in  the  reading-room;  it  is  in  the 
inner  room  of  the  British  Museum,  and  can  only  be 
obtained  by  one  of  two  means— either  by  some  person 
knowing  of  the  book  and  writing  the  name  of  the 
book  on  a  piece  of  paper,  and  requesting  that  the 
book  may  b«  furnished  to  him:  or,  aooording  to  the 
evidence  that  we  have  had  to-day,  if  a  reader,  want* 
ing  to  find  something  on  a  particular  subject,  goes  tc 
the  superintendent,  asks  what  books  there  are  that  he 
had  better  read,  the  superintendent,  if  not  able  to 
giro  him  the  information,  will  direct  one  of  his  assist- 
ants to  take  him  to  that  section  of  the  Ubrary  where 
such  books  are  likely  to  be  found,  and  will  deeire  bin 
to  let  the  reader  look  over  the  titlee  of  those  books 
and  select  what  book  he  pleases  out  of  that  section  of 
the  library.  With  regard  to  this  particular  book,  the 
further  eridettoe  given  was  this  :-^It  was  catalogued  in 
the  British  Museum  under  the  name  of  the  author,  and 
under  the  name  of  the  author  only.  It  was  catalogued 
in  one  French  catalogue,  **  LoreuB,**  under  the  name  of 
the  author  only.  It  is  catalogued  in  the  Frendi 
catalogue  which  was  produced  •  to  me  this  morning, 
M.  Beinhard's,  not  only  under  the  name  of  the  author, 
but  in  a  catalogue  at  the  end  of  the  subjects  under 
the  tiUe  of  *•  Physique."  With  regard  to  the  first 
catalogue,  it  would  tell  any  person  who  was  not  ac- 
quainted with  M.  Beau  de  Bochas  nothing  but  that  M. 
Bean  de  Boohas  bad  written  this  particular  book,  and, 
if  he  were  in  search  of  a  beck  upon  this  subject,  he 
would  not  be  enabled  to  find  it  by  means  of  the 
catalogue  until  he  came  to  the  name  of  M.  Bean  de 
Bochas,  when  he  would  find  that  M.  Beau  de  Boobat 
had  written  this  book,  the  title  of  which  is  in  Loreni^ 
catalogue. 

This  is  the  only  way  in  which  it  would  convey  any 
information  to  him.  With  regard  to  the  second  cata- 
logue, Mr.  Justin,  who  is  now  either  the  only  person  in 
the  welKknown  firm  in  Soho-square,  or  a  partner  in 
that  firm,  says  he  took  in  that  work;  that  in  the  jrear 
1863  he  received  this  particular  volume,  which  contains  a 
catalogue  of  books  published  in  1862  ;  and  that  he  cer- 
tainly must  have  tdten  twenty-five  oopies,  and  thinks  it 
probable  that  he  took  100  oopies.    Keeping  one  or  more 
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BlfMOMMC. 


HuxOdbh. 


Otto  v.  BrBSbi— Jv  .xb  YouNa*. 


oopftn  IvrbimMU-^oM^tertobilj— Im^aya  be  disputed  of 
t1i««ftb««  faj  pniMitlDgtbMBto  UtaurtwandJoofHtomen 
of  Ml  oiwirki  Mfler  Ihfli  bMoli^t  ofaliaA  AbeMbj  ft  Jailgff 
■ale  lor  bookt;  in  the  hope,  I  preramey  that  aome  of  the 
booka  mentioned  in  that  vork  ao  oironlated  foy  him 
wo«M  Iw  ofdflMd  thfoogh  iilroaatf.  ^tairioMly  «iiMii^ 
heloaaiiotfooiitoaaf  that  a^aao  4a  Baabaa'^ook  waa 
ordavaa  ^  «  aingle  libraiy  or  oeatoiBer.  I  «hiiik,  thora- 
foia,  tiieavidenee  ia  not  oanied  miioh  fwtbar  ^Mmui  it  waa 
hj  LoreBz'  oatalogne  ao  far  aa  ragarda  knovdadga  of  the 
woikta  tbia  oonntryy  «nd  eettainly  Itia  aoniioiia  thing  to 
find  that  a  book  whioh  ia  aaid  to  oontain  an  antiaipfttion  «f 
ft  remarkable  part  of  Dr.  Otto'a  patent  ia.ftt  all  eventa  ao 
unknown  in  thia  oonntry  that  it  oannot  be  proTed  before 
me  <lhftt  M  aingle  oc(pgr  haa  efver  enkfed  thia  oonntisr 
eioapt  tbe^oneringle  oop^  whioh  iant  the  fprnmunk  momaiit 
on  ibe  tfielfEaa  of  ithe  Britiah  Hnaanm. 

9ew«  in  legftrdjotlHi  faot,  loontoaiitheie  ia  thiadUB- 
onlify.  In  i^mpeoft  t.  Maieohmm^  ait  p.  660>  8ir  QaoiiBe 
Jeiad,  in  Aanmenling  ivpon  BetiHafeiip*a  P^irn^  ea  ja  thia 
in  ■aimiiiifti  to  aAoek  teMad  on  in  flaiiHaiatip'e  Paimi  fta 
an«ntic^tiflii>--^*Ihftvew>dottbtth«t  thftt  book  waa 
in  Iba  Biitiah  MnaaBn  eatelognaa*  Of  «0Biae  I  omoot 
8a7itiMa"(iAthtoftftKltiBpio«ed.th«tttWfta)«  '<We 
knaftr  tha*,  Hftav  twoyaaia,  it  wonld  hftfe  bean  4n  the 
oatalagaay  amd  in  f set  lang^afoae ;  «nd  ibme  waa  aolhiDg 
to  ahow  that  it  was  not  read  or  aaed  ;  and  in  the  abaenee 
of  ividaMe  to  the  aaMtraigr  the  paaftMipHrMi  waa^e 
other mKjJ'  Bj  whiidi landaratftDd  Sir  Claoige  Jaaael 
to  te^e  aald  that  if  •than  be  e  lK>ek  in  the  Britiah 
Moftaom  the  paeanvptimile^tlMtit  haa  been  Mftd.  I  And 
it  WKf  mamUt  indeed  "to  ge  «long  wflh  8k  Qeoige 
Jeaealin  ibftt^ronnB^liaM.  I  do  net  knearthe  antboiiS^ 
forit.  BegiveaM>aiiilhiiaityf<w4t.  JUdi  tba  pdnt  waa 
notaaiaad  lif  Plmphm  t.  Jfoloalmftoii,  whaaa  there  wm 
no  flapyin  the  BrlMiMaftennw«asidaio  oopf  «aftclen% 


K  J  am  to  ftMaivt  Jlr.  JtfanltonfW  mgmamA  I 
oomftteihia  «eBelQaion,  thftt  it  ia  «n]f  naoaaaaif  to  prove 
thatAteokia in  the Beitkh ICaaemD^ amd I  ftm  than  to 
hold  «hat  thftt  JmA  has  been  pnblUbed  in  fthk  ^onntiry 
fordiie  pwrpeae  of  an  'nation  like  thia«<ftad  that  whatever 
ia  oanlaAned  dn  idiat  book  tearbaeome  part  tif  the  aoouBon 
atodk  of  knowledge  in  itiiia  oewitigr.  Aa  the  anihoiitiea 
ataad  wUeb  hate  hoaa  citad  bfdere  me,  and  the  aonnael 
befimemeaEewflll  ummtt  o£  them*  theae  ia  BO«deeialon, 
to  my  mind,  that  laya.dawn  anoh  a  paopoaitlDn  aa  that, 
and loamwt  help  thinking  that  J  ahould  be  doii^ln. 
jnaHoepaobaUf  toaMnypeiaone  if  I  «an  to  aay  that 
ln?aartiQBa  hmKatty  made  by  tbem  amm  to  beheld  to  be 
bad  haaanaa  thy  might  hne  been  aptjcipatad  by  aome- 
thing  to  te  tattd  in  a  iwok  in  the  libraay,  far  whioh 
nobody  had  aver  aalladyand  whioh  nobody  had  evaraaad 
in  thia.ooniikry. 

I  loanaat  go  aa  let  aa  that,  and,  therefbra,  there  behig 
not  only  no  evidenoe  faaf oae  me  that  any  other  copy  of 
thia  hook  baa  everieaehed  logland,  bvt,  to  my  miad» 
evidaftOB  rather  to  ahaw  that  no  athar  eopy  e^er  baa 
beentooam  or  aaan  in  tUa  aanntry,  I  mnat  h^d  that 
theabaplaiftettbatit  k  to  befooad  in  the  inner  lifaniiy 
of  the  Brittdi  Maaenm  ia  not  aoffloient  imblieation  ler 
me  to  held  that  whatever  ia  found  tn  thai  woik  haa 
beoMie  pait  m  the  pahik  atoak  of  eomoMa  Imowladge. 

Solioltars,  FaUh/ull^  Owen;  PUman  A  Bona,  for 
Maryland  A  Davy,  Leeda. 


Chan.  Bir. 
Tearaon 


Deo.  4. 


In  re  Youves. 
DoGOETT  V.  'Betett.  (a.) 


lYadiee^CiuU-^Stcrying  proceedings  far 
iof  ooifi  ^-plmniiif* 

The^^kBsUdig,  in  oa  adrntatifriitMa  ctetiear, 
fmy  the  cotU  of  €^  interlooiUery  appeal  hg  ht 
hmd  ftean  diemiseed  with  eoeU  hy  the  Court  o/ApfttL 

Odd,  thai  the  proper  eouree  taoa  fo  /oKoir  " 
pwcustiee  of  the  chanoary  eourU,  and  day 
unXil  the  ooeU  were  paid, 

Morton  v.  Palmer,  90  W.  E.  951»  ^  Q.  A  A 
di/ieenltedfrom. 

Ad  jaamed  teammona. 

TbefaokoC  thk  eaae  are  f ally  i^fKKtad  at  At 
680,dOQh.B.ASl. 

On  the  AaA  of  July,  1884,  Jane  Doggetl^  thaj 
nary  legatee  nndar  the  will  of  Baiah  Toanga,. 
OQiuimainad  prooiMMUngii  ageiaat  the  ^zeontom 
Toanga,  B.  K.  Bevett  and  F.  X  Biddk  (who 
inaolvent  oiroamatanoea  abortly  after  the  oomi 
of  the  aotion),  for  the  pnrpoae  of  reoovering 
forming  part  ol  the  eatate  of  6arah  Yoaags,  m 
been  miaappropviated  by  Biddle  throagh  the 
of  Bevett. 

On  the  9nd  of  Vebraary,  1886,  Ann  TollaB, 
floiary  nnder  ttie  will  of  KaOiaaiel  Toanga,  the 
of  fiamh  Toanga,  the  tealatris  in  the  abofe^m 
aetion,  alae  aoaameneed  an  aoMon  agaioit 
aa  the  enrviving  ezeeatur  of  Saaah  Toanga,  who 
eseontrix  of  her  boabond,  for  tiie  adminktratioB  of 
aetata  of  STatbaniel  Toanga,  and  alao  for  the 
reoovenag,  out  of  the  eatate  of  Sarali  Toanga 
farming  part  of  hk  eatate  wbieh  bad  been  ad 
prteted  by  her  ;  and,  en  the  S8th  of  Febroaiy,  a  kmt 
for  adminiatratien  and  fte  aoooanta  and  ioqakiaM^ 
obtained  In  thk  aetion,  the  miaappropriatton  bjiM 
Tounga  being  admitted. 

On  the  98th  of  fane,  1886,  a  motion  wai  wrf^lf 
Jane  Boggett,  In  both  aotiona,  to  diaoharge  ao  wid*  ' 
the  Jodgment  in  the  aeoond  aotion  aa  waa  fonndrfff 
the  admiaaiona  there  made.  The  motion  waa  di«% 
with  ooak,  wUeh  were  duly  paid,  and,  on  tbitt* 
Augnat,  1885,  Jane  Doggett  appealed  agaiaat  tkjli 
dkmiaaing  the  motion,  bat  the  appeal  waa  4kmM 
with  •ooeta.  . 

Hie  taxed  eeak  of  the  wfpMX^  aowmaliil  * 
MO  11a.  lOd.,  were  not  paid  by  Jane  "Doa^^ 
appeared  to  be  withoat  meoaa  from  wUoh  tbiytt* 

*>•?««•  ^ 

The  preeent  enmmana  waa  taken  *oat  by  B^ 
euidng  for  a  atay  of  pvooeediaga  in  the  aetke  by  Mai 
Doggett  nntn  aha  had  paid  the  eoeta  of  the  appaiL 

EneriU,  Q.O^  and  Herbert  Smith,  for  the  «»»«*"*r 
The  practioe  of  the  Ooart  of  Ohanoery  baa  al«a|>  bM 
in  a  caae  like  the  preaent,  to  atay  pcoooedJuP  "g 
ooeta  are  paid.  The  old  praetioe  coutuui0i>  tiMP 
where  it  has  been  altered  or  overruled.  ,^« 

They  referred  to  Wtleon  v.  Batee,  3  MyL  *  W.  i^ 
WhiU  V.  Bromtge,  28  W.  B.  312;  Braihury^'J^ 
14  Jnr.  I0d2  [Paanaoa,  J^  aafaixed  to  Bmm  «-  <2M^ 
10  Hwe,  Mv^  all*] ;  fletan  an  Bbomeo,  dUi  «-•  1^ 
1,688;  Bm^ba'a  ilhaimHy  StaaMae,  4lh  ed-f  ^  ^^ 
ord*  72,  Si  1* 

Bra^ord,  for  Jane  Doggett— The  oM  P«jJ*"^ 
ataying  ptooeedinga  until  ooak  are  peid  te,f^|  a 
oMitinued.  In  Morhn  ▼.  PfAmer,  «)  ^.  ?!  io- 
,Q.  B.  D.  88,  a  dtvkional  eoort  nfnmd  to^^ 
ooak  ware  paid. 


(a.)  Beported  by  J.  TauaraAx,  Voq.,  B«riW»^^* 
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Hi0«  Corn. 


fv  KB  PblCB. 


fltoff  CoTTrnT. 


PuBMR,  J.-I  think  that  the  old  praetioe  of  the 

Oout  of  Chtteny  ehoald  be  followed  end  the  proeaed- 

le^it^idntaoostB  aie  pmd.    The  eaee  of  Morton  y. 

PefMf  if  ifli  H^plioeble.    That  vai  the  oaae  of  a  rule 

lor  tMV&U ;  and,  where  an  application  is  made  for  a 

M  fakl  the  oourt  oan  impoee  eneh  terma  aa  appear 

jut    In  hit  jodgiaeQf,    Mathew,   J.,   aaya  :— '*  Bat 

^hatiiafoaitioii  to  be  ooaaidered  here — ^rlz,,  whether 

tttONrtof  Appacd  ooald  have  eontemplated  aneh  a 

I     Mttoa  vaca  thej  made  the  order  P    There  ia  no  auoh 

>.  MMoa  iinyoaed  in  terma  by  the  order,  and  I  think 

Jhlftvat  aiade  with  referenoe  to  the  prooednre  of  the 

law  eonrts.  I  think  the  master  had  no  right  to 

a  condition  whieh  the  jadgea  of,  the  Ooart  of 

did  not  impose."     T  have  alwaya  anppoaed  the 

gnrnted  new  tiiala  on  each  terma  as  it  thonght 

AU  Uathew,  J.,  aays  there  ia  that,  the  Court  of 

kafing  iapoeed  no  anoh  terms  as  the  payment 

it  waa  net  tha  daty  of  the  raaater  to  do  ao. 

ii  a  simple  question  as  to  the  old  practice  of  the 

Ooarts,   which  has  not  been  shown  to  harre 

allaied  by  any  statute  or  order.      I  shall  allow 

notion  to  aland  ofet  for  a  fortnight,  to  give  Mrs. 

an  oppottnnity  of  paying  the  ooataif  ahe  thinka 

4a  as. 

r,  B09U  A  Co. ;  W.  H,  IMeftt. 


iVtr.l 
•.J.J 


Jan.  13,  U. 


E     2^^^  aimof  ine  ustaxor  pr 
**>  ^w^  payable  out  of  th 
^^^propcrfion  to  their 
I    ••»  nkI  eotfa  to  le  paid  c 


In  re  Price. 
IVrnjAns  V.  JsxKiKS.  (a.) 

Iihii'sirfmtfta    Coato  —  De/Usient  peraonaUy--- Specie 

fMy^demsed  realtg^^Prohate  action. 

fkadt  of  the    plaintiff  and  defendanU  in  an 

■J*W<*Wtoa  tiction  {inetudivg  the  eoBts  of  a  defendant 

•"•■wwadar  of  the  will,  incurred  an  defendant  in  a 

ewtftawAtcA  the  validity  of  the  will  wai  etiah- 
or,  IS  80  far  09  the  personal  titate  and  rraMti- 
^f^Miofihe  testator  provee  inmifieient  tb  9ati$fy 
the  speeifically'devised  real 
\r  votties,  and  the  court  will 

^_,  ^ ^  ^^  paid  out  of  such    Bpeei/haUy- 

*"M  rml  eftaie9f  even  in  the  ahunee  of  one  of  the 

^"t^  H6IU0EI. 

M  qo»rs,  whdhereuch  ordef  can  he  enforced  against 
*1P«^  dofiMee  who  ia  aheent. 

J^rtteroonaideratlon. 

2l^  ^1»  made  in   1862,  Hiomaa  Price  apeoifloally 

*M  tvo  eatatea,  which,  by  virtae  of  a  deed  executed 

*j^i  woe  charged  with  the  payment  of  two  aums, 

^  ^t  to  receire  which  had  anbaequently  become 

^  1b  bhn,  of  jBd,000  and  £1.200  respectlTely ;  and, 

temiking certain  other  apecifio  deriaea,  the  teatatbr 

||||M  the  nmainder  of  hia  real  eatate,  and  bequeathed 

■I  penonal  eatate  npon  troat  for  aale  and  oonveraion, 

^>  >fter  payment  of  debta  and  funeral  and  teata- 

y^y  exiftnaea  and  certain  legaciea  therein  mentioned, 

yn  tmtt  aa  to  the  residue  for  bis  paternal  next  of  kin 

\J^  aharea.    The  defendant  Jenkins  was  apeoiic 

T^  of  tha  eatate  charged  with  payment  of  the  aum 

*  AOOO,  and  alao  executor  and  truatee  of  the  will. 

J«*  t^totor  died  in  187^,  and  aome  of  the  next  of 

^■(MiDg  the  plaintiff  Williama,  brought  an  actidn 

gy^hobate  Difision  of  the  High  Oourt  of  Juatice  to 

7M  the  talidity  of  the  wiA  agahiat  the  defendant 

7*5'  ■■  ««cator«    The  court,  howerer,  prononnc^d 

Uj^of  the  will,  but  ordered  that  thaooata  of  tie 

>  «&d  defendant  ahould  be  paid  out  of  tha  pelr- 

^)ot  the  teatator. 


^^•WUdbyJ.  TkuwBAM,  Haq.,  Barrfster-at-tialr. 


The  praaent  actiou  waa  then  brought  by  the  plaintiff 
Williama,  aa  one  of  the  residuary  legatees,  for  the  ad- 
miniatration  of  the  real  and  peraonal  eatate  of  the 
testator,  Jenlcinsand  the  apecfflc  devisee  of  the  eatate 
charged  with  the  payment  of  the  aum  of  £1,200  being 
made  defendanta,  but  the  other  apecifio  devlaeea  not 
being  partiea  to  the  action.  The  main  question  to  be 
decided  in  the  action  waa  whether,  in  the  events  which 
bad  happened,  the  two  aums  of  £3,000  and  £1,200  were 
payable  out  of  the  real  eatatea  originally  charged  with 
auch  aums  reapectlvely,  and  formed  part  of  the  teatator's 
peraonalty,  or  whether  they  had  merged  in  the  inherit- 
ance of  the  eatHtea.  It  waa  decided  by  Pearaon,  J.,  and 
the  decision  waa  confirmed  by  the  Ooart  of  Appeal,  that 
theae  two  auma  were  not  raifiable  out  of  the  eatatea  aa 
part  of  the  teatator^s  penonalty,  but  had  merged  in  the 
inheritance  of  the  estates. 

The  consequence  of  this  decision  was  that  the  proateds 
of  the  sale  of  the  residuary  real  estate  and  the  personcd 
estate  of  the  testator  were  insulBcIent  to  satisfy  the  costs 
of  the  probate  and  administration  actions,  so  that,  after 
discharging  the  executor's  costs  of  the  administration 
action,  and  his  proper  costs,  charges,  and  expenses, 
including  his  costs  of  the  probate  action  as  betiTeen 
solicitor  and  client,  the  surplus  was  insufficient  to  pay 
the  costs  of  the  plaintiffs  in  the  probate  action,  and  the 
costs  of  the  plaintiff  and  of  the  second  defendant  in  the 
administration  action. 

The  action  now  came  on  on  'further  consideration,  the 
question  to  be  decided  being  how  the  costs  of  the  plaintiff 
and  of  the  second  defendant  in  the  administration  aoMon, 
and  the  costs  of  the  plaintiffs  in  Che  probate  action,  were 
to  be  paid.  The  plaintiff  claimed  to  have  hia  costs  of 
the  administration  action,  so  far  as  the  surplus  of  the 
personal  estate  and  of  the  proceeds  of  the  sale  of  the 
residuary  real  estate  was  insufflcient  to  satisfy  ttaemy 
paid  out  of  the  speoiflcally-derised  real  estate  of  the 
testator.  The  two  defendants  in  the  administration 
action,  being  specific  detisees  of  real  estates,  opposed 
that  claim.    One  specific  defiaee  was  not  present 

Cozens-  Hardy 9  Q-C.^  md  Vernon  Smithy  to*  tho 
plaintiff.— The  real  estate  spedfteally  davised  is  liable 
to  the  payment  of  tho  plaintifl*s  costs  of  thir  action,  so 
far  as  the  surplus  of  the  personal  estate  and  of  tha  pro- 
oeeds  of  the  sale  of  the  residua^  real  estate  of  the 
testatof  is  insuffioient  to  pay  them* 

They  referred  to  Jachson  ▼.  Pe  iros,  23  W.  B.  48, 
L.  R.  19E)q.  96 ;  Bagot  v.  Legge,  13  W.  R.  1,  2  D^  ^Sm. 
359;  BowUs  ▼.  Mat^w^  25  W.  B.  521,  &  Ob.  D«.596. 

Barber,  Q.O,^  and  Eyre,  for  the  first  defendknt, 
Jenkins.— The  present  case  differs  from  the  cases 
which  have  been  cited.  The  main  question  in  the 
administration  action  was  whether  the  two  sums 
of  £3,000  and  £1,200  were  payable  oat  of  the 
estates  upon  which  they  were  originally  charged  or  not. 
It  is  notaquestlon  of  general  administration,  and  a  nudkber 
of  useless  inquiries  with  respect  to  a  residue  which  nSTcr 
existed  were  directed.  The  specifloally-deTised  real^ 
Is  not  the  subject  of  the  action,  and  ought  not  to  beat 
the  costs  of  the  useless  Inquiries,  especially  as  some  of 
the  speciflo  devisees  are  not  parties.  It  has  been  held 
that  the  two  auma  are  Hot  raisable  out  of  the  specifically* 
detised  estates,  and  the  defendants  who  have  succeeded 
ought  not  to  be  made  to  pny  the  cosU.  At  any  ratis,  the 
costs  of  the  plaintiffs  in  the  probate  action  cannot  be 
charged  upon  the  real  estates  speeifioally  devised. 

They  eltdd  Oroggnrt  t.  AlUn,  31  W.  B.  319,  22  Cfi.  D. 
101 ;  In  re  McCUllan,  3S  W.  E.  888,  29  Oh.  D.  4»5  ; 
Bagot  t.  Legge ;  Jackvon  t.  ttarn ;  Major  ▼.  Major^  2 
Brew.  281' ;  Bbwles  t.  Xayhew. 

B,  R^  Wehhe,  for  tha^seDasd  dcfendhnbin  th-wlten. 
(T<0B»ff s^ifoM^,  0:0*.,  in  r«fpfV,  rvfHrr^d  tb  Ohartir  t; 
Ohartar,  9i  W.  B.  874,  3  Oh.  0.  f  18. 


292 


THE  WEEKLY  REPORTER.    [Feb.so.i88«.j    Vol.  XXXI7. 


BiGH  OOUBT. 


In  bb  Priob. 


HioB  Oounk: 


Pbabsox,  J. — ^This  case  has  given  rise  to  a  considerable 
amount  of  litigation,  not  becanse  of  the  fault  of  any 
persoD,  but  the  result  unfortunately  of  the  gentleman 
who  was  the  testator  in  this  case  being  in  such  a  state  of 
general  health  that  it  was  difficult  to  say  whether  or  not 
his  testamentary  acts  were  the  acts  of  a  competent 
person ,  Accordingly  this  litigation  began  with  a  suit  in 
the  Probate  Court,  in  which  the  question  arose 
whether  or  not  the  will  of  the  testator  was  to  be  con- 
sidered his  will.  The  court  decided  that  it  was  his  will, 
and  that  at  the  time,  as  I  understand,  when  he  attempted 
to  destroy  it  he  was  not  to  be  considered  compos  mtntia  ; 
and,  therefore,  they  declared  this  to  be  a  valid  will,  and 
the  court  went  on  to  order,  considering  that  the  matter 
was  a  matter  properly  open  to  contention,  and  had  been 
properly  contested,  that  the  costs  of  all  the  parties  should 
be,  if  I  may  use  my  own  language,  a  charge  upon  the 
personal  estate. 

The  will  having  been  so  established,  this  action  was 
instituted.  It  is  an  action  by  the  plaintiff,  who  is  one 
of  the  residuary  legatees,  against  the  defendant,  who  is 
the  executor  of  the  will  that  is  established.  The  testator, 
by  his  will,  made  certain  devises  of  real  estate,  and  he  also 
gave  several  legacies.  The  devises  were  speciilo  devises. 
The  legacies  were  payable  out  of  his  personal  estate.  Then 
arose  this  question.  Originally — considerably  antecedent 
to  the  time  when  the  testator  made  his  will— two  estates 
which  he  devised  were  liable  to  charges  to  be  raised  upon 
certain  contingencies,  one  being  a  charge  of  £3,000,  and 
the  other  a  charge  of  £1,200;  and  the  question  in  dis- 
pute was  whether,  in  the  events  that  have  happened, 
those  two  sums  of  £3,000  and  £1,200  were  to  be  raised 
after  the  death  of  the  testator,  and  to  be  considered  as 
part  of  his  personal  estate,  or  whether  the  specific 
devisees  of  those  estates  took  them  freed  and  discharged 
from  those  two  sums  of  £3,000  and  £1,200. 

Upon  a  summons  in  chambers  an  order  was  taken  by 
consent  for  the  administration  of  the  estate,  and  for  numer- 
ous inquiries,  one  or  more  of  such  inquiries  being  intended 
to  bring  out  the  issue  whether  or  not  the  properties 
devised  to  the  defendants  were  liable  to  contribute  to 
the  personal  estate  of  the  testator  the  two  sums  of 
£3,000  and  £1,200.  Upon  the  result  of  the  issue 
depended  the  question  whether  or  not  there  was 
personal  estate  sufficient  to  pay  the  legacies  given 
by  the  will.  The  inquiries  were,  to  a  very  great 
extent,  formal  inquiries,  having  for  their  object  simply 
to  bring  before  the  court  a  statement  of  the  facts 
of  which  it  was  necessary  the  court  should  be  informed 
in  order  that  it  might  come  to  a  conclusion  upon 
the  matters  in  question.  The  main  subject  of  conten- 
tion was  the  liability  of  the  two  specifically  devised  estates 
to  contribute  those  two  sums.  The  chief  derk  reported 
in  his  certificate  that  those  sums  were  raisable,  and  a 
summons  was  taken  out  to  vary  the  report.  That  came 
on  to  be  heard  before  this  court,  and  I  decided  that 
those  sums  were  not  raisable,  and  ordered  the  certificate 
to  be  varied  accordingly.  The  question  with  reference 
to  those  sums  being  a  difficult  one»  and  one  that  wss 
properly  brought  before  the  court,  and  which,  to  my 
mind,  could  not  have  been  dedded  without  the  inter- 
vention of  the  court,  I  expressed  my  opinion  upon  the 
hearing  of  the  summons  that  the  costs  should  be  costs 
in  the  action,  and  looking  back  to  the  shorthand 
writer's  notes  of  my  judgment  I  think,  from  the  mode 
in  which  I  expressed  myself,  that  I  intended  then  to 
say  that  I  thought  the  costs  were  costs  which 
were  properly  incurred  and  which  ought  to  be 
defrayed  in  some  way  oat  of  the  estate.  It  appears 
to  have  been  intimated  to  me  immediately  after  I  pro- 
nonnced  my  judgment  that  the  matter  was  of  so  much 
importance  to  the  parties  that  they  proposed  to  take 
the  opinion  of  a  highev  tribnnal,  and  tfaerenpon  the 
further  considention  was  ordered  to  stand  over  until  the 
lesult  should  bo  ascertained.     Accordingly  an  appeal 
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was  brought  from  my  decision,  and  the  Court  of 
came  to  the  same  conclusion  at  which  I  hsd 
and  they  ordered  the  parties  who  appealed  to 
costs  of  the  appeal.    If  I  was  wrong  in 
costs  ought  to  be  costs  in  the  action  there  was  tn 
tunity    then    for    the    parties    to    ask    the 
Appeal  to  set  that  part  of  my  order  right. 

That  being  so,  the  case  now  oomes  on 
consideration,  and  the  result  is  this,  that,  inoai 
the  two  sums  of  £3,000  and  £1,200  have  been 
not  to  be  raisable,  the  personal  estate  of  the 
small,  and  is  insufficient  to  pay  even  the 
action,  indnding  the  costs  in  the  Probate 
course,  is.insuffident  to  pay  the  legacies.    The 
now  is.  What  is  to  be  done  with  the  costs  f 
mode  and  to  what  extent  are  they  to  bo  paid  f 
say  to  what  extent  are  they  to  be  paid  I  meaa 
extent    is  this  court  to  order   them  to  be 
of    the  funds  which   are    being  administered 
court.    The  only  mode  of  paying  the  costs 
by  taking  so  much  personal  estate  as  exists, 
is  insufficient,  and  supplementing  that  by  d< 
the  costs,  more  or  less,  are  to  be  raised  out 
estate,   indudiogf,  of  course,  the  real  estate 
specifically  devised,  and   making  the  speoiflo 
contribute    proportionately    to  their    interest 
payment  of  the  deficiency  of  the  personalty  to 
the  costs.    Mr.   Barber  and   Mr.    Eyre  oosi 
great  force,  that  it  is  very  hard    that  the  d< 
who  are  specific  devisees,  should  be  called  upon 
costs  at  all  out  of  their  specific  devises;  and,  as. 
stand  their  argument,  it  seems  to  me  to  be  very 
They  put  it  in  this  way.    The  only  question  ia 
was  not  a  question  of  administration  of  the 
estates.    The  only  question  in  dispute  between 
sonal  estate  and  the  devised  estates  was  wbetbsr 
these  sums  which  I  have  mentioned  should  be 
as   existing  charges    for  the    benefit  of  the 
estate  upon  the  devised  estates.    The  court  baa 
that  that  is  not  so.    The  court  has   therefore 
that  the  contention  of  the  plaintiff  for  the 
personal  estate,  and  for  his  own  benefit,  as 
the  residuary  legatees,  was  an  erroneous 
and  the  court  having  so  decided,  it  is  hard 
defendants,  who  have  succeeded  in  contending 
devised  estates  are  not  charged  with  those  snoM, 
be  called  upon  to  pay  the  costs  of  determini^^ 
question.    It  may  be  so  for  aught  I  know.    So 
costs  fall  very  hardly  on  persons  who  have  to  pij 
But  you  cannot  have  litigation  without  costs,  and 
I  may  say,  inUre$8e  reipublica  that  costs  should  be 
The  question  is,  then,  whether  or  not  these  are  ths 
of  an  administration  suit  which  ought  to  be  ptfd  i& 
ordinary  way  in  which  the  costs  of  administrfttios  c 
are  paid.    Mr.  Eyre  again  says  very  plainly,  AU 
litigation  might  have  been  conducted  in  a  very 
way,  which  would  have  put  my  client  in  a  very 
posiUon  from  that  in  which  it  is  attempted  to  P^^       , 
now  ;  and  not  only  would  it  have  exonerated  ^"Jj 
payment  of  any  costs,  but  would  have  made  ^*  •"•"y^j 
necessary,  according  to  the  rules  and  P"**^^^   jti 
court,  that  the  plaintiff  should  pay  aU  ^beee  <h>^^^ 
instead  of  a  general  administraUon  suit,  the  P'fJ^\7 
simply  brought  his  action  against  the  flnt  ^'^^ 
not  as  executor,  but  as  devisee,  to  hsfo  ^^ 
raised  for  his  own  benefit,  and  had  been  ^^ 
the  plaintiff  would  have  paid  the  costs,  snd  the  ^^"^^^ 
would  not  have  been  called  upon  to  oontribate  ^ ^^ 
That  is  Mr.  Eyre's  argument.    But,  to  my  o^^f  J  !^ 
an  administration  suit,  and,  bdng  an  ^^f^T^ 
suit,  I  am  bound,  by  the  rules  and  praotios  of  w^  ^ 
to  direct  that  the  costs  should  be  paid  in  the  «>^^ 
which  the  oosto  of  an  administration  vdt  »^  ^ 
paid.    VotonlyisitinformanadfflinistisO«^^]^ 
in  substance  it  is  an  administration  sdt.    u^»''r- 
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to  tiie  eovt  to  determine  whafc  the  pereonal 

I  of  fhe  tofciteroonaieted  of,  and  what  the  specifio 

I  wmnfatn!  ti,  whether  the  epeeifld  devi«eo  oonsitted 

Ifnpoty  n^act  to  certain  ohargef,  or  freed  and 

Italbeehargee.    Theooart,iii  administer- 

ivkdtateto  of  the   teetator,  has  come  to  the 

I  IMtto  personal  estote  is  not  entitled  to  be 

ll|f  Mag  these  charges  raised ;  and  the  result 

|§4«icrthe  decision  off  the  court,  the  specific 

IlkirertBte  freed  from  those  charges,  and 

I  ertite  goes  without  the  benefit  it  would 

i  a  those  charges  had  been  established.    To 

f  •  desr  administration  suit  for  the  admin- 

f  in  the  property  comprehended  in  the  will  of 

i^asd  ss  sQch  I  must  treat  it. 

110, 1  am  bound  by  the  rules  of  the  court  as 

9  proper  way  of  satisfying  the  costs,    Thero 

[  sitste  which  is  insuffioient  to  pay  all  the 

of   the  administration  action,   it  is 

I'take  precedence  oTer  the  costs  in  the  probate 

I  nsolt  wUl  be  this,  that  the  defendant,  as 

i  have  his  coete,  and  his  costs,  charges,  and 

bhitbe  mdfaiary  way,  and  he  will  take  those  in  the 

ibiaelsdiDg  the  coets  of  the  action,  and  inolnding 

'  s  Plobate  Oonrt,  out  of  the  personal  estate. 

!  meet  have  hie  coets  of  the  administration 

>  far  as  the  personal  estate  is  insufficient  to 

1  the  action,  they  must  be  assessed  upon 

t-derised  estates  in  proportion  to  the  yalue 

'  s,  which  must  be  ascertained  in  cham- 

7,  in  order  that  no  part  of  the  specifioallj- 

7  may  pay  more  than  its  proper  quota. 

1  to  the  plaintifrs  costoin  the  Probate  Court, 

i  a  diaige  upon  the  estate,  I  put  it  to  Mr. 

rl  oould  eaj  those  were  costs  that  could 

i  of  the  resdty,  and  Mr.  Hardy  admits 

f  Ibt  I  could  not.    There  is  no  question, 

i  time  costs,  and  I  can  make  no  order  as 

I  understand  that  the  personal  estate 

hat  to  psj  the  plaintiif  s  costs  of    the 

Iieedsot  ny  anything  of  the  plaintiffs  costs 

^f^  Obsrt,  becsiuse  it  is  admitted  there  is  not 

^t  ttanforp,  most  be  for  the  payment  of  the 
^^ivoportlons  and  in  the  order  I  have  men- 
^of  tfaespeciflo  dcTisees  is  not  here,  and  I 
7^  ilthoQgh  I  make  that  order,  I  make  it  in 
"t  te  protect  the  defendants  from  paying  more 
jyotau  The  absence  of  one  spedflc  detisee 
*l*yt  mj  makibg  the  order  with  regard  to  the 
^*^  who  are  present.  Whether  Mr.  Hardy 
*j*tt  agshist  the  specific  devisee  who  is  absent 
•mnto  his  dient  to  consider  hereafter. 

,  Peoocfc  Jt  Qoddard ;  (3^.  L.  P.  Eyre  (ft  Co.  ; 
'Sm,DQ9iei,dtCo. 


f  ^*  tUtthew  and  A.  L.  Smith,  JJ.)         Doc.  4. 

hwm  ft  Co.  t.  VAnnw  ft  Co.  («.) 

•^^*«»fefy— Co-ds/irwlan*— Orcf.  31,  r.  12. 

^f'T"JJ*  ctumU  obtain   dUoonwy  from  a  co- 
^  31,  f.  It,  applm  only  to  opposite 

ll^^^bem 
I  J^*«fd  ^^.^  ^  ^-  ^^  damagM  for 


,.,.  — '  ts  bvfld  m  stsamtag  oq^Ue   of 
^  Vilem  knoti^  and  ordered  of  WatUns  A;  Ck>. 

'  'MBAby  W.  Mosm  Baowvi,  Bsq^  Barrister-at- 
Law. 


by  Blyth  ft  Ck>.,  the  plaintiffs*  agents.  Watkins  ft  Ck>. 
pleaded,  among  other  defences,  that  the  terms  ut  the- 
oontract  entered  into  by  them  with  Blyth  ft  Go.  on 
behalf  of  the  plaintiffs  contained  no  provision  for  the 
speed  stated.  The  plaintiib  thereupon  added  Blyth  dr 
Oo.  as  defendants,  and,  in  the  sitematiTs,  claimed 
damagee  from  them  for  negligence  in  not  oarrjing  out 
their  instructions. 

Watkins  ft  Go.  applisd  for  diecovery  against  Blyth  ft 
Go.  as  well  as  the  plaintiffs.  The  master  refused  to 
make  the  order  against  Blyth  ft  Go.  Huddleston,  B.,  in 
chambers,  Taried  the  master's  order  and  made  the  order 
against  Blyth  ft  Co.,  who  appealed. 

Barnei^  for  Blyth  ft  Co.— Ord.  31,  rr.  1,  12,  refers- 
only  to  opposite  parties. 

He  cited  Molhy  ▼.  Kilhy,  29  W.  B.  127,  15  Gb.  D. 
162;  McAlUiter  ▼.  Buhop  of  Rochester,  28  W.  R.  584. 

MacTOU,  tor  Watkins  ft  Go.,  cited  Qutlter  ▼.  Tod 
Beatly,  31  W.  R.  331,  23  Gh.  D.  42. 

Mathxw,  J. — I  am  of  opinion  that  this  order  must 
be  set  aside.  I  do  not  deal  with  the  question  whether 
the  order  ought  to  have  been  made  at  this  stage  in  the 
action,  assuming  that  there  was  Jurisdiction  to  make  it^ 
because  I  am  satisfied  that  there  was  no  jurisdiction.  It 
is  admitted  that,  in  every  rule  in  order  31  relating  to 
interrogatories,  which  order  also  refers  to  discovery  and 
inspection,  the  word  ''party"  means  "party  opposite,"' 
which  phrase  is  used  with  reference  to  interrogatories  in 
the  rules  flom  1  to  24.  It  cannot,  therefore,  be  disputed 
that  a  defendant  cannot  interrogate  a  co-defendants 
But  it  is  said  that  there  is  a  total  change  of  language 
in  the  rules  of  the  same  order  relating  to  discovery  and 
inspection,  though  no  reason  can  be  given  for  such  a 
change.  We  mast  assume  that  the  framers  of  the  rules 
had  good  reason  fur  adopting  this  change  of  language* 
I  do  not  think,  however,  that  it  is  any  evidence  of  an 
intention  to  extend  the  powers  as  to  discovery  and  in« 
spection  to  any  other  than  the  opposite  party  in  the 
action,  and  I  find  this  view  is  confirmed  by  the  words  of 
the  forms  in  the  appendix,  all  of  which  are  framed  only 
as  between  opposite  parties.  Further,  order  32  and  the 
rules  under  It  relaUng  to  admissions  use  the  same 
phi^ase,  and  there  *'  party  "  must  mean  "  opposite  party." 
If  .it  had  been  intended  that  the  rules  as  to  discovery 
and  inspection  should  apply  between  co-defendants,,  l 
should  have  expected  to  find  provisions  carefully  de-> 
fining  the  circumstances  and  conditions  under  whidi  the 
right  should  be  exercised.  The  object  of  obtaining 
inspection  between  oo- defendants  might  not  be  to 
obtain  evidence  in  the  cause,  hut  for  some  ulterior 
motive,  and  yet  the  plaintiff  might  find  the  action 
indefinitely  delayed.  If  we  read  "party"  to  mean 
''oppoeite  party"  in  each  case,  the  rules  are  homo- 
geneous, and  I  think  that  is  the  proper  construction. 

A.  L.  Siara,  J. — ^I  have  great  doubt  upon  the  matter, 
but,  on  the  whole,  I  have  come  to  the  conclusion  that 
the  order  appealed  against  is  wrong.  It  is  conceded 
that,  apart  from  ord.  31,  r.  12,  one  defendant  cannot 
get  discovery  from  a  co-defendant  in  the  same  aotien*. 
But  I  think  that  the  word  **  party"  in  that  rule  mean* 
**  opposing  party,"  and  I  am  confirmed  in  this  view  by 
the  terms  of  rnle  4  of  order  32,  which  deals  witb 
admissions;  for  admissiont  "for  the  purpose  of  the 
cause,  matter,  or  issue  "  in  that  rule  can  only  refer  to- 
admissions  by  an  opposing  ptrty,  for  admissions  between 
«)o*defendants  would  be  oseleas  as  between  the  plaintiff 
and  defendant.  In  that  rule  ''party"  must  mean 
"  oppoaite  party."  But  the  interpretation  clause  (section 
100  of  the  Judicature  Act  of  1878)  raiaea  a  difflcolty,. 
for  there  "  party  "  is  deiined  as  inalndbg  every  penoa 
served  vrith  any  writ  of  summons  or  process  or  served 
with  notice  of;  or  attending  any  ptooeedittg,  although 
not  named  on  the  record."     That  difficulty  is  met». 
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howerer,  by  reading  the  word  "partj;"  in  ordi  31,  r. 
12,  M  *'  oppodng  party."  But  there  ie  eaothey  dlffloalty 
-r-namely,  that,  in  the  rules  relating  to  Interrogatoriee, 
there  ii  a  change  of  language,  and  the  worde,  **  oppoeite 
party,"  are  need.  I  oannot  understend  why  there 
should  be  this  change  of  langnage ;  there  mast  be  some 
reason  for  it,  bat  I  do  not  think  it  was  intended  thereby 
to  provide  that  a  defendant  shoold  get  discovery  from 
•his  co-defendant. 

Appeal  allowed. 

Solicitors  for  Watkins  k  Co.,  Lowlesa  &  Co. 

SoUdtors  for  Blyth  ft  Go.,  BHbbard,  Gihion,  S  Co. 


'Q.  B.  DW.  (Pollock,  B.,  and  Maaisty,  J.)         Deo.  1. 

SlOTH  &  Co.  9.  HASaUOTE  &  Co.   (tf.) 

Practice — Different  queaOonB  of  fad  in  a  cauee-^ 
Liabiiity  and  damage$-^Poitponeinewt  of  one  to  the 
other'^Ord,  36,  r.  8. 

Where  in  an  adion  for  negligence  aU  Uabiliiy  ia 
■denied^  and  the  ameuni  of  damagee  ekUmed  ie  diepuied, 
ihe  two  gue&tions  mag  reaeonaUy  be  ordered  to  be  tried 
sspamif^,  under  ord*  9Sy  r.  8,  when  tJie  quoBtion  of 
d^amagee  ie  eueh  ae  could  not  be  eaeilg  tried  by  a  Jury, 

The  plafntlfb  in  this  case  claimed  damages  for  breaches 
•of  a  charter- party  and  bills  of  lading  and  default  in  de- 
iivering  gooids,  and  also  alleged  negligence  in  the 
management  of  n  Teasel,  whereby  certain  goods  were 
•lost. 

The  partlottlaTS  of  damage  contained  a  detailed 
statement  of  the  quantity,  weight,  and  value  of  the 
^oods,  and  of  the  charges  incurred  in  respect  of  them. 
The  defendants  did  not  admit  the  breaches  of  contract, 
and  denied  the  negligence,  but  they  subsequently  ad* 
mitted  the  non«-deU?ery  of  the  goods.  The  plaintiffs 
obtained  an  order  from  a  master  that  the  question  of 
negligence  be  first  tried,  and  all  other  questions  be 
postponed  under  rule  8  of  order  86.  The  defendants 
appealed  to  Huddleston,  B.,  In  chambers,  who  affirmed 
the  master's  order.  The  case  now  came  on  for 
«ppeal  bef6r«  the.DlYteionat  Court. 

W.  E.  Kennedy^  Q.O,f  for  the  defendmits.— The 
master's  order  was  wrong,  because  the  object  of  the 
Judicature  jUit  was  imther  to  have  all  di^tes  tried 
together  than  to  separaie  them.  The  trids  of  separate 
Issues  would  involve  the  expense  of  distinct  aotions. 
19nch  an  order  should  only  be  granted  npon  special 
grounds,  and  in  this  case  there  is  nothing  of  that  nature. 
The  case  of  Pieroy  v.  Toung,  16  Oh*  IX  476,  which 
was  decided  upon  rule  6  of  the  former  order  36,  is 
almost  Identical  with  the  present  ofne.  Iw  that  case  the 
defisndant  was  not  allowed  to  ha^  the  fssue  xulsed  by 
Ills  counter-^lalm  tried  before  ttie  pMBfMTs  Issues  in  the 
action,  and  the»e  is  netfalng  to  extend  the*  privilege  In 
ihiscase. 

J*.  Gordl  Saime$f  for  tha  plaintilh,  was  not  called  upon. 

PcuAG«,  B.«^TItlslaaK  oidet  made  by  mf  brather 
HuddlestoB,  aflnning  an  order  made  by  the  mwiter 
under  Old.  M,  r.  8>  onisring  the  qneetfaii  eC  damages 
ta  ba  tried  sepaeutsly  fMm  the  queatloif  of  negUgenoe. 
I  entirely  agUMf  with  what  has  tosev  saM  by  Mk. 
Xannedy,  thae  this  co«n^  or  any*  ooaM,  oa^  to  act 
[  baiwsf  they  divide  pjismaal  dMterent 
i  to  bwtHad  bi4»aaaM$  and  Ii  Is  to  Mdi  came'  that 
nbftla  latrAMlar  of  fh»Bbilrf«Pri^ 


Iflk}  Bspartad  by 


>•«, 


V.  Young,  and  one  or  two  other  caaee  alse^sir^ 
It  is  obvious  that,  if  there  are  oertain  israe^  i 
the  proper  defendant^  and  aa  to  the  eoadnet^ 
ant,  or  matters  of  that  Und»  we  ahould  i 
strong  case  to  induce  us  to  aay  that  thai 
six  or  seven,  or  even  two,  triala  should  be  i 
all  the  issues  might  be  tried  in  one ;  bati 
we  have  one  in  which  we  see  by  the  shape  4 
ment  of  dalm  that  the  ^aintlll  ooaoeives  he~ 
•ustian  agalkirft  tho  shipowner  In 
shipped  his  goods,  first,  under  abiU  of  1 
under  the  same  bill  of  lading  in 
thirdly,  under  a  generid  allegatien 
made  default  in  delivery  of  the 
discharge.    All  those  are  maittera  which  ] 
far  as  the  Issue  of  fact  which  ia  te  be 
do  not  give  rise  to  any  questlea  at  all, 
trial  the  docummiti  and  admlsaiona 
enable  the  tribunal  to  say  what  is 
construction  of  those  doonments^  and  1 
liability  arising  out  of  them.     Then 
branch  of  the  platntHTs  case   ■  nnmel; 
goods  were  being  cacried  under  that  bill  i 
defendants,  by  their  eervaata,  ao  ae 
skilfully  navigated  and  amnaged  the 
and  the  goods  were  lost.     Again,  with 
faots^  the  defendants  have  admitted  thatt 
received  by  them,  and  never  re-^deUvered  I 
or  their  agents  or  oodslgaee.    The  < 
grave  question  of  fact-— the  negUgeaee  c 
or  their  servants—which  will  have  to  be  ] 
atiTcly  by  the  plaiatifli»  and  analUanr  to  \ 
the  qneetlon  whettier  the  gDoda  were  lo 
of  the  sea.    AU  that  wfll  have  to  be 
proper  tribnnal^-a  speoial  Jury.    Bat,  J 
lars  of  damage  ate  set  out,  as  in  an 
rails,  bundles  of  steel  beacket-plates,  snd  •»  i 
deduction  of  dleoaunit  and  oharges  psyrtltj 
goods^  of  coume  eahaaeiag  their  valasr  ' 
discharge,  aad,  therefore,  obarger  la  : 
at  aay  rate  to  some  ectent^  the 
lUble  it  the  verdict  went  agaiai 
siderable,  because  they  include  such  i 
commlsdouy  cenMvAm  lees,  eonu 
whleh^initseU,  iaasumidiove  J800, 
a  dalm  of  ever  i6,M0.    Aayoae  who  1 
ef  trial*  In  caeea  of  this  Uad 
are  desfaNMie  ef  doing  what  if  1 
tbemsalves^  aad  do  net  keep  a-s 
detallaof  tUa  kind,  espadatty  whenthsyi 
uMeos  there  ia  some^  geafleamis  ef  the  j 
cogahamt  of  nuh  matters^  It  ia  act  tte' 
to  deal  with  theak    But  the  I 
are  questions  of  detatt  to  be  dealt  with  ruf  i 
stater  or  merchant,  or  some  person  wlio  I 
perienee  of  them,  who  can  go  into  the  ^'^^ 
before  answering  each  question,  aad  dasl  vu 
arises,  and  who  can  generally,  in  the  soufM  «  > 
a  couple  of  hours,  settle  the  matter  wfthoats^ 
Another  reason  is  this,  that  before  saoh  a  l^ 
same  strict  proof  which  may  he  . 
plaintlfE  or  defendant  In  a  coort  of  1*^V 
Thenlora^tbacaaa  li^reduoed  te  ^^^i 
the  learned  Judge  has  properly  ^i*^'''^^J!^4 
in  this  matter.    I  do  not  say  it  Is  ai^r-  ' 
oourt  would  not  f»eoiiBlder  and  dad  fMi  i 
^though  It  ir  a  men  matter  of  dlMirim/ 
a  very  important  question,  but  I  tbi^l^  i^ 
pure  discretion;  and,  dealing  aiih  tjjf^ 
this  rBleaadthefaatse«thr'«Bi%I<*!'  , 
bar  bean  piupsalj  uauiilmdt  aad  fr^ 

MiMY,  J.-I qaitsiagM  ••»j**i;,l 
some  general  aad,  I  majp  iay,  oanmu"^ 
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Palst  «.  OAumr  A;  Bixirs«-^XxBK  ••  Oomm. 


#  HioKOoinvf. 


.ndlniB  often  at  Nin  Priu$  expresMd  the 
I  tkeflomM  vUoh  haft  been  taken  in  thk  caee 
[MhIIj.  I  tUnk  llwt  frtiete 
i«M»  iRblob,  i» Att  fiobaUUtj, 
bif  a  difiei«nt  tribunal.  It  is  a  pioper 
'  .tut  tfie  (gnMiiMk  of  Ikbttitf  be 
Sen  yane  a«a  It  wat  beM  to  be 
€HMi  JMwer  rafale  cHiaai  jrav^W" 

>  a  cMe  01^  zeportad  in  the   Weddy 

I.  in  Hi«Eef6re,thepzeeentoaaereeolTea 

ttSIl  fbe  maater  and  the  }o4ge  eateniae 

I  is  a^ing^hat  the  qneation  of  damagea 

~  to  the  qnaetion  of  liabOHj  P    80 

f  fiom  them  and  interfering  with  their 

J  J  think*  on  teading  theae 

\  thia  waa  manlXeetly  a  caae  in  whieh  the 

Jbt    to  be  po«l|Kmed  to  the 

ShaaefoiMb  thia  apypeal  laila. 

It  «M   i^aitttiSa,    WMom.   B$M,   4f 
i$m  ,the  dflfattdante,  .Qr^garif,  JSoweHffp, 


l^X4.0inith»J7.)     ItoT,^ 
«.  flASiOR  ft  £«MU  («•) 

|tia.<eadilien  9/  JwidMaary* 
[^aoi  employed  in  pasting  pde  mmder  « 

\  to  ike  jd^fieudendSf  kU  anipbyara, 
«»  freomred  dH  in  one  pieee,  hut 
iikfMmBiffvme  injuind  i»  eiArmtU 
»tti«iraMosi. 
,    .\Mi«w  evidence  ef  -m  iefict  in  Ike 
pyftwaafcfawy  Araoum  to^i^  d^endanifik 

raaevtrial. 
Mkad  at  a  catting  maohine  in  the  mill 

» I9  patting  it  under  a  feeder,  whioh 
*  •  tbof per.  The  feeder  vaa  an  iron 
^  *H  ia  aegmeaila  about  one>eigbih  of  an 
Jvte  aaod  to  get  tsanght  in  theae 
\  IhB  plaiBllfle  amnplained  to  ane  of  the 
'  4aMrnHat,^in  onepieoait  ^mA  not  in 
m  thai  pneosed  by  the  daCendanta,  bot 
'%nd,  aoBie  time  after,  the  idaintUt,  in 
>  the  jate  diom  the  aegRMBta,  waa 


r  Am  Bnipiojeta' IMiOMgr  Aet,  the 
•ii'C*  bald  that  there  wm  ovidenoe  to  go 
^IbeaaQhine  waa  defective. 

called  evidenoe  to  prove  lliat  the 
t  dangBioRa  if  jmO.  witti  ofdiuaiy  pa^. 
"'fttiepUOntiff. 


^^Roitof  themle. 

\t{2^  ^^  qaeatiflft  hace  wiAM^  the 
fSn^  vaa  wrong  in  leaving  the  oaae  to 
^2!l!!f''*^^«noe  before  them.    The  evidenee 
i^lhii:«^XhefhitotiS  waa  amfdoyad  in 
^  ouU  to  pam  raga  and  jute  through  a 
a^^  -—  '  -  —    inia«aller,  whioh 


^^^  P.  SmcpvAi.  JSimr,  ^.»  Baniatfir- 
•t-Uw. 


conatitnted  the  feeder,  waa  oonatmeted  in  eight  aeocione^ 
whioh  were  about  an  eight  of  an  Inch  apart.  It  waa 
fcmad  that  the  jate  to  be  out  got  iato  theae  loteratfoa^, 
and  ao  got  roand,  laalaafl  ag  uader,  the  feeder  and 
rmuhrad  to  be^temoved.  In  lamo^ing  tMa  obatraetloa^ 
•the  plafaitiire  hand  got  «drawa  in,  aad  he  waa  injured*. 
The  defeet  in  the  rotter  bad  been  peMed  out  to  the 
defendaiBte  before  the  aoOldent  happeaed,  and  a  new 
rciler,  in  one  pleee,  had  iMon  procaaod,  bat  had  not  yet 
been  attaohed  to  the  maohine. 

I  think  tbere  waa  abradant  otideaoe  from  wfaleh  the 
jury  migfat  fairly  and  leaaonably  infer  that  the  maohina 
waa  def eotive* 

A.  X.  SuscHf  J. — ^I  am  of  the  aame  .opinion.  It  wao 
parelj  a  qneation  of  faot  ior  the  Jury,  and,  if  there 
waa  anj  evidenoe  to  warrant  the  Anding,  we  oannot 
dntecfere.  It  ia  olear  that  the,  roller  waa  defeotive. 
There  wore  interatioaa  In  whioh  the  Jute  waa  alwaya 
catching.  To  remedy  thia,  a  new  roller,  aU  in  one  jpieoe» 
waa  procured ;  hut,  before  it  waa  Alaoed  in  the  machine, 
the  aoddent  hwpened.  It  waa  Jaid  down  in  ffe^  t* 
Samudson,  82  W.  B.  095,  12  a  6.  P.  80,  that,  if  a 
maohine  waa  not  in  a  proper  condition  for  the  puipoeo 
for  whioh  it  waa  anpplled»  there  waa  a  defect  in  ito 
condition  within  the  meaning  of  43  I;  44  Vict.  0.  42. 
The  maohine,  in  ita  then  condition,  waa  clearly  unfit  for 
the  pnipoee  for  whioh  it  waa  naadt  and  the  dofandanfta 
knew  it. 

MuU  diichorgei. 

SoUeitorfctfthaiOalatif,  lUn,  te  CMd  ^  Gwovn^. 
OOey. 
G^liflitota  fcg  the  d«tendanti,  Ba/^^ord  t  nrankhnd^ 


Q.  3.  DiT.  (Ifaniaty  and  A.  L.  SmHh,  JJ.)     Vov.  14. 

EisK  0.  C0AZB8.  (a.) 

AdvUeration  of  food — Uniauffid  repnmnMion  of 
nature  and  qudlity'^Sale  of  Food  and  Druge  4cJU 
1875  (88  ^  ^  Ftof.  c.  68),  a.  6. 

A  fain  r^preeentottUm  m  t^tl^  nakure  and  qmdHy  of 
an  arUele  nutde  Ufore  saU  doe$  nei  mnd^Me  an  ofence 
under  etdion  6  qf  ^e  Sale  of  Food  aad  Pruge  A^. 
1875,  V  Ihe  true  ntUure  at^d  gmdiHf  ^  ^  arUde  ie  dia- 
c2aaed  at  <Ae  timie  when  ihe.eede  ie  cowyfetorf. 

Thia  waa  a  caae  atated  by  the  Jaatioaa  of  Hodderefleld 
under  20  4  21  Yiot.  c  48.  The  appellant,  £.  Q.  Kidc, 
on  the  27th  of  May,  1885,  prefened  an  informatiott, 
under  motion  d  oC  88  4  89  Tiot  o.  ^3,  agalnat  the 
Teapondent,  Benjamin  Ckiatea,  for  having  unlawfully  aold 
one  pint  of  arilk,  to  the  pr^ndloe  of  the  purehaaer,. 
whioh  waa  not  of  ^  the  natuies  aabataaoe,  and  qnali^ 
demanded.*' 

The  faota  worn  aa  loUoava  •.«*-TheiaipondeDt'waa  found 
by  the  appellant  aellii^g  milk  iRom  a«wt  in  whioh  were 
placed  four  cana  (three  laige  and  one  amalO.  The  ap«*> 
pellant  inquired  of  the  reepondent  what  waa  contained 
in  two  of  the  aaid  cana,  which  happened  to  be  In  front  of 
the  cart,  aad  the  reapondent  replied|  *'  New  milk,"  upon 
whioh  the  appellant,  who  waa  a  aanitary  inapeotor,  went 
immediately  to  obtain  bottlea  for  the  purpoae  of  obtain- 
ing a  aample  of  the  mUk,  and  returned  with  the  bottlaa 
without  having  loat  eight  of  the  cart  while  obtaining 
them.  On  hia  return  he  placed  hia  band  upon  one  of 
the  cana  in  front  and  aaid  to  the  reapondent,  "  Let  mo 
have  a  pint  of  milk  out  of  thia  can,  which  you  have  Juat 
told  me  ia  new."    The  reepondent  heaitoted,  and  aaid^ 

(a.)  Beported  by  Oacn  OaAPicAir,  Eaq.,  Barriater-at- 
Law. 
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filOH  COUBT. 


KiBK  V,  OoATM.— 'BBrmwoRTK  V,  Alldtohak. 


HiftiOoM 


•*  Tbal  is  ol(9  nilk."  The  appellant  saia,  <*  How  ia  ifc  that 
70U  flrat  told  me  it  was  new  P  "  and  then  insisted  on'  heing 
auppUed  with  a  pint  of  that  partlonlar  milk.  He  paid 
•one  penny  for  it,  which  is  the  oidinary  and  proper  price 
for  a  pint  of  ''old  milk."  The  expression  "old  milk" 
is  understood  to  mean  milk  from  whioh  the  oream  has 
been  remo?ed.  A  sample  of  the  milk  was  snbseqnently 
anhmlited  to  the  borough  analyst,  from  whose  report  it 
appeared  that  at  least  flfty-two  per  oent.  of  the  butter 
fat  bad  been  removed.  The  sample  was  admitted  to 
ahow  a  good  result  for  "  old  milk,"  but  it  was  below  the 
atandard  for  **  pure,  unimpoyerisbed  milk." 

It  was  contended  before  the  justices  that  the  respoud- 
ent,  having  once  stated  that  the  milk  was  ''new  milk," 
•could  not  evade  the  responsibility  of  his  act  by  con- 
tradicting his  statement  as  soon  as  he  discovered  that  the 
would-be  purchaser  required  the  milk  for  the  purpose  of 
analysis.  And  that,  in  addition  to  stating  that  it  was 
-*' old  mak/' he  ought  to  have  informed  the  purchaser 
that  the  oream  had  been  abstracted.  The  Justices  were 
of  d^inion  that  no  offence  had  been  committed,  because 
the  respondent  had  disclosed  the  real  nature  of  the  milk 
before  the  sale  actually  took  place. 

The  question  for  the  court  was  whether,  under  these 
oircumstanoes,  the  respondent  was  liable  to  be  convioted 
of  having  "  sold  milk  to  the  prejadioe  of  the  purchaser, 
wbioh  was  not  of  the  nature,  substance,  and  quality 
•demanded." 

MooTBom,  Q,0,,  for  the  appellant.— The  respondent 
Clearly  attempted  to  evade  the  statute,  and  ought,  there- 
fore, to  haye  been  convicted.  He  offered  milk  to  the 
customer,  representing  it  as  <*new  milk,"  when,  in 
reality,  it  was  skimmed,  or,  as  it  is  called,  "  old  milk." 
The  customer  accepted  the  offer  as  it  was  made  ;  there- 
upon the  sale  was  complete  and  the  offence  committed. 
At  all  events,  to  describe  any  liquid  as  milk  from  which 
ao  large  a  proportion  of  butter  fat  had  been  removed  is 
an  offence  within  the  Act.  The  fact  that  substantially 
all  the  cream  had  been  abstracted  ought  to  have  been 
specifically  disclosed. 

The  respondent  did  not  appear. 

Mamistt,  J.— In  my  opinion  the  Justices  came  to  a 
correct  conclusion  in  dismissing  this  summons.  Tlie 
language  of  section  6  of  38  ft  39  Vict.  c.  63,  is  dear 
enough  as  applied  to  the  sale  of  any  article  which  is  not 
of  the  nature  or  quality  demanded.  Here  there  was  no 
aale  until  the  respondent  had  informed  the  appellant 
that  the  article  which  he  was  buying  was  "  old  milk  *'  and 
not  "  new."  The  fact  of  his  having  previously  told  the 
appelliint  that  the  contents  of  the  particular  can  were 
''new  milk  "  cannot  alter  that  whioh  tocdc  plaoe  at  the 
time  of  the  sale.  In  reality,  the  corporation  want  a  new 
la^  that  the  having  in  his  poaBession  for  sale,  and  offer- 
ing for  sale,  an  inferior  or  adulterated  article  for  a 
gennine  one,  shall  render  a  person  liable  to  a  penalty. 
There  is  no  such  law  at  present  existing. 

A.  L.  Smith,  J.— I  am  entirely  of  the  same  opinion. 
The  second  point  is  stated  out  of  court. 

SoUcitors  for  the  appellant,  Bolton,  Sohhitu,  Bmh,  <ft 
-Co, 


Q.  B.  Div.  (Day  and  A.  L.  Smith,  J  J.)         NoiJ 

BSTTESWOKTH  f^.  AxUVOEUt.  (f.) 

Municipal    SMmms   {Oarrufi  and  lUtgol  Fm 
AH,  1884  (47  ib  48   Fie«.  e.  70),  i.  1^ 
bearing  printer's  nama — Evidmee  of 


Where  hilU  not  hearing  the  prinier*$ 
printed  for  a  certain  candidate  at  a  mtui ' 
by  the  direction  of  hie  brother  with  whom  I 

Held,  that  there  wae  no  Mffldent 
brcthtT''e  agency  to  render  the  candidate 
etdion  14  o/  the  Municipal  EUctione  Ad,  ISSi^j 

Case  stated  under  20  ft  81  Yiot.  c  43,  sil  j 
Vict,  c  4V. 

The  material  facts  were  as  follows  ^— His  i 
and  respondent  were  candidates  for  eleotkm  i 
the  local  board  for  one  of  the  wards  of  the] 
district,  and  the  respondent  reoelved  from  1 
vanty  at  his  residence,  a  letter  (which  was  i 
the  case),  purporting  to  be  signed  by  thai 
inviting  ratepayers  to  vote  for  the  appdlaat,! 
had  no   name  or  addreas  of  the  printer  or| 
thereon.      The   appellant's    brother,   with 
resided,  had  instruoted  the  printer  to  print  I' 
and  the  appellant  had  been  debited  by  the  f 
the  oost  of  printing  them. 

Oertain  posters  and  notices,  which  did  iiotj 
printer's  name  (marked  B.),  inviting  the 
vote  for  the  appellant,  were  also  posted  on  1 
bill  poster  employed  and  paid  by  one  Jamei  i 
had  also  given  instructions  for  the  printing  of  tJ 
and  notices* 

Ellis  was  the  chairman  of  the  appellsnt'a 
and  was  convicted  of  an  offence  under  ssotkm  1 
Municipal  Klectiona  Act,  1884. 

The  Justices  convicted  the  appellant,  holdiflf  ( 
documents  A*  and  B.  were  bUls,  plsoeidib^' 
within  the  meaning  of  section  14  of  thf  I 
Elections  Act,  1884,  and  that  the  appellsokl 
for  the  acts  of  his  brother  and  James  Eilii* 

«r.  WaUon,  for  the  appellant. 

E.  R.  B,  Demmi—,  for  the  zeapcndent. 

Bat,  J. — ^There  are  important  qasstiooi 
this  case  which  it  is  anneceasary  for  me  to 
I  simply  deal  with  the  facts  of  the  csss.   i 
not  bring  himself  within  the  penalty  of  the  Wf 
unless  he  prints,  or  causes  to  be  printed,  e  biUt 
or  poster  whioh  has  not  upon  it  the  piiatsr^i  r 
address.    The  evidence  stated  to  us  doei  not 
my  satiofaction  that  the  appellant  did  print 
be  printed  the  document  marked  A.    l^sj 
to  the  document  B.    It  is  sulBoient  to  ssj  tbat 
no  evidence  to  warrant  the  conviotioD  si  to 
since  the  conviction  is  for  both  the  oflenoes 
one  penalty  which  U  not  divisible,  the  ooafiotuNi 

A.  L.  Smith,  J.— I  also  think  that  there  Iibo  e 
that  the  appellant  cauaed  the  document  A.  to  r 
It  is  quite  consistent  with  the  evidsnes  thst  i 
lant's  brother  was  a  mere  volunteer.   ^V^i 
was  for  both  offencee.  and  with  a  sinflo  P'"'^' 
mnat  therefore  be  quashed. 

Appeal  oMowedn 

SoUdtort  for  the  appellant,  Lmreyd  it  Co* 

Solicitor  for  the  reep«klettt»  T.  AlMnfh*' 


(a.)  Beported  by  A.  P.  Piboival  Kbit,  K^' 
at-Law. 
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I  Com. 


Bao.  V.  AmwiLL. 


HlOX  OOVBT. 


Jane  IS,  Bee.  5. 

Ik.  v.  Ashwxll.  («.) 

-Jfuteii  tt  delivery-^Suliequent  fraudulent 
afprcpriation. 

iiiiiiirfir,  iMknding  to  lend  the   prinmer   a 
hmU  Urn  a  eowereign   iy  mietake.      The 
rf«  dieeo>9€red  the  mitktke  and  fraudu* 
i  the  eupereign,    Baving  been  eanvided 

tMnfrieoner  was  nd  guilty  ef  larceny  ai  a 

iik  Murt  being  equallg  divided  ae  to  whether 

ftf  iareeny  at  common  law^  the  oonviolion 


U^ 


for  the  ooantj  of   Leicestar.  before 
,  Thomas  Aehwell  wm  tried  for  larcenj  of  a 
'\  Ike  moneje  of  Edward  Keogh. 

Ash  wen  met   in   a  pnblio-booM  on  tbe 

le  9tb  of  Jannar/.      At  abont  8  p.m., 

Keogb  to  lend  him  a  sbiUiog,   sajing 

I  money  to  draw  on  the  morrow,  and  that  he 

I  lepaj  him.     Keogb  oonaented,  and,  potting 

[k  hk  pocket,  palled  out  what  he  believed  to 

,  but  what  wm,  in  fact,  a  ao?ereign,  and 

>  Ashwell  and  went  home,  leaving  Aahwell 

Abont   9  the    same    evening,  Aubwell 

[  dnge  for  the  aovereign  at  another  public- 

l,tti  next  morning,  Keogb  went  to  Aabwell'a 

ItaUhimthat  be  had  dlsoovered  tbe  mietake, 

i  Aihwell  faleeljr  denied  baring  reoeired  th<) 

I,  on  Ihe  lame  evening,  he  gave  fal^  and 

•oooonto    aa    to  where   he  had   become 

of  tbe  eoTereigii  he  had    changed  at    tbe 

IfiUie-laoue  on  the  night  before.    Bat  he  after- 

IM:— **I  had  the  aovereign  and  apent  half  of 

lldNBtglve  it  bina  back,  beoanae  I  only  aaked 

"  ai»a*Ailling.'» 

i^hnSttid  for  the  priaoner  that  there  was  no 

i  of  hicenj;  no  talking  ;  no  obtaining  by  triok 

»jintaiei;  aoevidemce  that  the  priaoner,  at  the 

^^be  nednd  the  ao¥«reign,  knew  it  waa  not  a 

leaned  jodge  declined  to  withdraw  the  oaae 

^  pBj,  and  they  found  that  the  priaoner  did 

r  that  it  waa   a  aovereign   at  the  time  he 

%  hat  that  the  pcoaecntor  parted  with  it  under 

"ihn  helief  that  it  waa  a  abilling,  and  that,  the 

^lieg,  aoon  after  he  received  it,  diacovered 

*»  a  aovereign,  c»nld  have  eaaily  reatored  it  to 

"c^t  hut  fraudulently  appropriated  it  to  hia 

•Bd  denied  the  xeoeipt  of  it,  knowing  that  the 

~  had  not  intended  to  part  with  the  poaaeaeion 

sign,  bttt  only  of  a  abilling.    The  jary  added 

it  v«re  competent  to  them,  oonaiatently  with 

11siS«  And  with  tbe  evidence,  to  find  the  priaoner 

itheymeanttodoao. 

?**^  of  goiUy  waa  entered,  and.  the  qaeation  for 
f^  vaa  whether  tbe  priaoner  ooald  properly  be 
•fl*J  of  larceny. 

^tha  priaoner. 

^  ^•id,  for  the  proeeontion. 

|j^2*|nM&ta  appear  ani&ciently  from  tbe  judg- 

Cttf .  adv,  vuU, 
J^  ^A.  L.  Sicmi,  J.,  read  tbe  following  Judg. 
fatal'.  P*  V'^Mner  in  thia  caae  wm  indioted  for  the 
^'^Mveraign,  the  moneya  of  Edward  Keogb. 
^.^^1^*^  facto  are  ae  foUowa :— Keogb  handed  to 


^)  %«tedby  B.  B.  MaxdaHaofna,  Eaq.,  Bandater- 
at-Law. 


the  priaoner  the  aovereign  in  qaeation,  believing  it  wm  n 
ahilUng  and  not  a  aoveieign,  upon  the  terma  that  the 
priaoner  abonld  hand  bade  a  abilling  to  him  when  he 
(the  priaoner)  wm  paid  hia  wagea.  At  tbe  time  the 
aovereign  wm  lo  bimded  to  tbe  priaoner  he  honeatlj 
believed  it  to  be  a  ahilliog.  Some  time  afterwarda  the 
priaoner  diaoovered  that  the  coin  he  had  received  wm  a 
aovereign  and  not  a  abilling,  and  then  and  there 
fraudulently  appropriated  it  to  bia  own  nae.  la  thia 
larceny  at  common  law  or  by  atatute  f 

To  oonatltnte  tbe  crime  of  larceny  at  oommon  law,  in 
my  Judgment,  there  muat  be  a  taking  and  carrying  away 
of  a  chattel  againat  the  will  of  the  owner,  and  at  the 
time  of  auch  taking  there  mMt  eziat  a  felonioM  intent 
in  the  mind  of  the  taker.  If  one  or  both  of  the  above 
elementa  be  abaent  there  cannot  be  laroeny  at  common 
law.  The  taking  muat  be  under  aucb  circumatanoea  m 
would  auatain  an  action  of  treapaaa.  It  there  be  a  baiU 
ment  or  delivery  of  the  chattel  by  the  owner,  iuMmuoh 
M,  among  other  reaaona,  treapaaa  will  not  lie,  it  ia  not 
larceny  at  oommon  law*  In  Hawkina'  PieM  of  the 
Crown,  book  1,  oh.  33,  a.  1,  it  ia  atated:— **It  ie  to  be 
obeerved  that  all  felony  indudea  treapaaa;  and  Aat 
every  indictment  of  larceny  muat  have  the  worda /eZontce 
eepit  M  well  m  aeportavit ;  from  whence  it  followa,  that 
if  the  party  be  guilty  ol  no  treapaaa  in  taking  the  gooda, 
he  cannot  be  guilty  of  felony  in  carrying  them  away." 
Aa  I  underatand,  the  counael  for  the  Grown  did  not 
really  diapute  the  above  definition,  and,  indeed,  if  he 
had,  npon  further  referring  to  the  3rd  Inatitutea,  oh. 
47,  p.  107,  and  the  let  Hale'a  Fleaa  of  the  Crown,  p.  61» 
it  would  be  found  to  be  fully  borne  out  by  thoae  writera. 
The  two  caaea  cited  in  argument,  Eex  v.  Muekhw^  1 
Moo.  C.  0.  160,  and  Beg,  v.  Z>avtea,  Deara.  C.  C.  640, 
are  good  illuatrationa  of  what  I  have  enunciated ;  and, 
if  other  cMea  were  wanted,  there  are  plenty  in  the  booka 
to  the  aame  effect. 

In  the  preaent  caae  it  aeema  to  me,  in  the  flrat  plaoe, 
that  the  coin  wm  not  taken  agalMt  the  will  of  the 
owner,  and,  if  thia  be  ao,  in  my  Judgment,  it  ia  aui&eient 
to  ahow  that  there  waa  no  larceny  at  common  law ;  and, 
aecondly,  it  beiog  conceded  that  there  waa  no  feloniona 
intent  in  the  priaoner  when  he  received  the  coin,  thia,  ia 
my  Judgment,  ia  alao  fatal  to  the  act  being  larceny  at 
common  law. 

Aa  to  thia  iMt  point,  the  law  laid  down  by  Cockbum, 
O.J.,  Blackburn,  Hellor,  Luah,  Grove,  Denman,  and 
Archibald,  JJ.,  in  the  cmc  of  Beg.  v.  Middkion,  L.  IL 
S  C.  C,  at  p.  45,  ia  very  pertinent ;  it  ia  m  followa  : — 
«  We  admit  that  the  oaae  ia  uudiatinguiBbable  fiom  the 
one  auppoaed  in  argument,  of  a  peraon  handing  to  a  cab- 
man a  aovereign  by  mietake  for  a  abilling;  but  after 
carefully  weighing  the  opiniona  to  the  contrary,  we  are 
decidedly  of  opinion  that  the  property  in  the  aovereign 
would  not  veat  in  the  cabman,  and  that  the  queation 
whether  the  cabman  wm  guilty  of  larceny  or  not  would 
depend  upon  thia,  whether  he,  at  the  time  he  took  the 
aovereign,  wm  aware  of  the  mietake,  and  had  then  the 
guilty  intent,  the  animu$/urandi"  1  believe  the  above 
to  be  good  law.  The  contention,  however,  of  the  Grown 
waa  that,  although  the  above  might  be  correct,  yet  the 
preaent  caae  wm  to  be  likened  to  thoae  CMca  in  which 
findera  of  a  loet  chattel  have  been  held  guilty  of  laroeny. 
Tbe  principle  upon  which  a  finder  of  a  loat  chattel  haa 
been  held  guilty  of  laroeny  la  that  he  hM  taken  and 
carried  away  a  chattel,  not  believing  that  it  had  been 
abandoned,  and  at  the  time  of  auch  taking  hM  had  the 
feloniona  intent.  The  proper  direction  to  be  given  to  a 
Jury  being,  m  I  underatand,  '*  Did  the  priaoner  at  the 
time  of  £iding  the  chattel  intend  to  appropriate  it  to 
hia  own  uae,  then  beliering  that  the  true  owner  could 
be  found,  and  that  the  chattel  had  not  been  abandoned f** 
See  Beg.  v.  Thurbom^  1  Den.  C.  a  387,  and  Beg.  T. 
Qlyde,  16  W.  B.  1174,  L.  B.  1  0.  G.  139.  If  he  did,  he 
would  be  guilty  of  laroeny,  alUtv  he  would  not.    Then 
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it  mm  aiguti  by  tfae  Mvntd  for  ibe  Or»wn  ftlMt  Ih^ 
priMQer  in  tfate  eaM  was  on  Um  eamefooUBf  m  «  ftntor 
of  A  tihoftfreL    la  my  faAgmeirt  fhelaeli  4o  xrat  oapj^  ' 
him. 

Ksegb^  te  Ihe  pias^nt  oaie,  inleiiaeA  to  Mlveff  41m  | 
oofn  'fco  ^e  |>ri0oiMv,  and  the  priaoner  to  reeeive  it.  ' 
Tbe«lMiM^  («MD6l/,  'Hie  eolu) 5NM  dflHveNd  over  to  Hie  ' 
priaoner  by  ita  owner,  end  «be  piiaoner  reoelvei  1t^ 
bonealiy.  He  alwaya  knew  be  bad  nie  «eoln  in  bla  poe- 
aeeaion  after  it  bad  been  deKvered  to  faim.  The  only 
thing  vbioh  was  anbseqaently  found  waa  that  the  eein 
deUfeMd  vas  worth  %4M.  faiatead  ef  18d.,  mi  bad  been 
Bom^oaed.  This  argmnenty  aa  it  aeeme  to  kne,  oonfomida 
the  teMng  oot  of  a  Biiatalee  with  the  iindfaif  of  a 
obattd.  ixi  aome  easea,  aa  above  pototed  ont^  the 
finder  M  ft  chattel  may  be  gjMf  of  larceny  at  common 
law:  but  bow  doea  that ahow  that  the  flnder  ont  of  a 
miatake  may  also  be  guilty  of  each  a  crime  f  A  miatake 
is  not  a  chattel.  The  chattel  (namely,  the  ooio)  in  thia 
case  never  waa  loat  j  then  bow  could  it  be  found  f  In 
my  Judgment  the  argament  upon  the  point  lor  the 
Orown  ia  wholly  faHadous,  and  fidle.  it  waa  further 
urged  for  the  Qrown  that  the  present  eaae  was  covered 
by  authority,  and  the  caaes  of  Cartwrighi  v.  Oreen^ 
8  Yes.  405,  and  M^rry  v.  Oreen^  7  M.  fr  W.  <1£3,  were 
cited  in  this  behalf.  J  fall  to  see  that  either  case  is  an 
anthority  for  the  point  insisted  upon  by  the  Oowo. 
In  Ibe  first  of  these  eases  the  question  «rose  upon 
demurrer  to  a  Mil  in  chancery  as  to  whether  a  felony 
waa  •diadosed  upon  the  face  of  the  bill.  Iiosd  Eldon,  as 
heaftaitesin  bis  Judgment,  decided  the  caae  upon  the 
ground  that,  inasmuch  as  the  bureau  in  questico  bad 
been  delivered  to  the  defendant  for  no  other  purpose 
than  -repair,  and  be  had  brcAen  open  a  part  of  it  which 
it  WM  not  necessaxy  to  touch  for  the  purpose  of  repair 
with  the  intention  of  toUng  and  appropriating  to  bis 
own  use  whatever  he  should  find  therein,  this  was 
larceny.  I  conceive  this  to  be  distinctiy  within  the 
prino^le  I  have  above  stated — then  was  the  talEiog 
againet  the  wHl  of  the  owner  with  the  felonious  intent 
atthetimeof  tekiog. 

The  other  case,  namely,  Jferry  v.  €hrtm,  which  waa 
also  the  case  of  a  purse  in  a  secret  drawer  of  a  bureau 
whieb  bad  been  purchased  at  a  sale,  was  clearly  decided 
by  Parke,  B.,  who  delivered  the  Judgment  of  Uie  court, 
upon  the  principles  appUeable  to  a  caae  of  finding. 
The  leamed  baron  aays  :^**  It  seems  to  us,  that  though 
there  waa  a  delivery  of  the  secretary  and  a  lawfid 
property  in  it  thereby  vested  in  the  plaintiff,  there  was 
no  ddivery  so  aa  to  give  a  lawful  possession  of  the 
purse  and  money.  The  vendor  had  no  intention  to 
deliver  it,  nor  the  vendee  to  receive  it;  both  were 
ignorant  of  ito  existence ;  and  wben  the  plaintifE  dis- 
ooverad  that  there  was  a  secret  drawer  containing  the 
puree  and  mon^,  it  waa  a  ease  of  simple  finding,  and 
the  law  applicable  to  all  cases  of  finding  applies  to  this." 
I  understand  the  learned  baton,  when  bo  saya  ''  the 
law  applicable  to  all  caees  of  finding  applies,'*  to  mean 
the  law  applicable  to  the  cases  of  finding  a  chattel,  for 
then  are  no  cases  extant  as  to  finding  out  a  mistake 
to  wbiob  bis  remark  could  applj.  lliat,  too,  is  the 
distinction  between  the  present  case  and  that  before 
Parke,  B.  Hfo  intoatlon  to  deliver  the  chattel  (namely, 
the  purse  and  money}  at  all  ever  eidsted,  wbereas  in  the 
preasiit  case  there  was  every  intention  to  deliver  the 
chattel  (namely,  the  coin),  and  it  was  delivered  and 
honestly  received. 

In  my  Judgment,  a  man  who  honestly  receives  a 
chattel  by  d^lvery  thereof  to  faim  by  Hs  true  owner, 
cannot  be  found  guilty  of  larceny  at  common  law,  and, 
ta  my  opii^on,  the  prisoner  in  this  case  is  not  gnUty 
of  that  offence. 

The  eeeond  pofait  has  now  to  %e  Donstdered-^namidy, 
Was  begttikyof  larceny,  aa  a  baSee^  witMn  the  true 
intent  of  section  8  of  84  ft  95  Yiet.  c.  96  f  To  constitute 


a  |>er0on  bpilee  of  a  chattel  there  must  be  a 
and  not  a  mere  delivery  of  the  chattel.    Thsrs  i 
a  delivery  of  a  chattel  llimi«a»trapt,  nmnm  or  i 
to  retnm  it  or  pbey  tbe  maadato  with  whieb 
livery  is  dogged,  or,  in  otl^r  woida,  a  danwiy 
condition. 

The  qnaatien,  m  it  aaama  to  jaa,  %^m%UII^^ 
thepsesentaaaeto  teply  a  aandilion  srhea 
periacily  ^ell  «hat«t  Ibe  time  of  «ha  delis«if  All 
no  aanditlon  at  all  was  in    ' 
parties,  excepting  that  a  coin  o£  JUse  wlus  4 
retnmed  to  Keogh  wben  ike  i^riaoner  bad  i 
wagsef    floeondttian  to  aetum  4ba  aa 
the  prisoner  was  aaer  tbangbt  of,  and,  ia  my  | 
such  a  condition  cannot  be  implied.    Should, 
any  coudition  be  ioqplied  as  to  what  was  to  i 
or  whenany  mistake  not  than  onotumplfited  < 
discovered,  my  oninion  ia  that  the  only 
any.  vhiob  «oald  bs  ijog|>Ued  wosOd  be  that  t 
would  not  spend  or  >use  for  Jttis  Awn  purpflses  I 
the  20s.^  and  Xamof  opinion  that  lit  the  fris 
upon  the  fiadtag  out  the  mistake*  taken  to 
he  would  have  bean  staiotly  witbta  his  )e|gbta 

The  ease  Af  £^.  v.  MantA  9  W.  R.  708,1 
fi8,  ia  an  axpaasa  anthodty  to  tha  etSeo^  that  i 
not  a  bailee  within  Che jstattttenRdato  balsi 
gathm  to  retnm  the  idantioal  cbattel 
him.    Ja  my  iu^gm^nt*  the  priaoner  was  i 
of  the  sovereign  for  the  reasons  above  given. 

laflAlall^^aife  to  the  iremark  wbioh  has  1 
that  if  the  preaeat  aaae  is  not  onani  Unmh ' 
be.    Wbethar  this  ranmiic  ia  wcH  founded  mf 
not  pauae  to  iaquhce,  bat  it  aeema  to  me  that  Ihsfll 
tioaa  of  ttraatwet),  B^  in Be^*  v.  Middl0f0B,  Ul 
•8,  on  this  bead  aaa  well  worthy  of 
lieiiag,  howavsr,  as  J  do,  that  aococdiilg  te  t 
RngliMf  M  adffllAiateEed  tnm  the  aarllssft 
present  caae  is  not  aisaae  of  laioeny  at  «r  ~ 
cannot  hold  otherwise  than  I  do  f  and  eM^  i 
given  abov^  the  priaonar  is  noti,  in  mf  opinio^il 
Isrcany  aa  a  bailee,  my  Judgmtot  f»  that  ttor 
should  be  4ittaabad. 

Oavx,  J.  (read  by  Lord  OoLBUDoa,  C  J.).- 
tlpn  wa  have  to  decide  is  whetfaer,  under 
stanass  Bieibd4>  in  the  caaa.  the  priaoner  was  i 
vioted  of  iaroeuy,  aithar  at  common  law  or  as  I 

It  ia  nndoabtedly  a  correct  proposittoa  that  i 
be  DO  laroauy  at  ooouaQn  law  unless  there  is^^ ' 
pasa,  and  there  can  be  no  trenMas  where  ^^ 
haa  obtained  lawful  posaesaion  <^  the  goods  I 
stolen ;  or,  in  other  words,  the  tbief  must  lao^  < 
goods  into  his  posasasion  with  the  inteatioD  ot  ^ 
the  owner  of  tbeau    If  be  baa  got  the  |^ 
into  bis  pQaaeasion  baf orn  the  intention  of  * 
owner  of  them  is  formed,  jtbexe  ia  no  laiesny* 
that  pritto^e  to  this  case,  if  the  prisoner  ao9«n« 
possession  of  the  sovereign  when  the  joeia  «*>^ 
banded  to  him  by  the  prosecutor,  there  is  po  1 
at  that  time  the  prisoner  did  not  steal  t^f" 
bo  only  acquired  possession  when  ^^•^^^■•^^'iJLg 
to  be  a  sovereign,  then  he  U  guilty  of  laieeof *  [f ' 
time  be  knew  that  he  bad  not  the  conssot «  "V 
to  hia  taking  posaeaaion  of  the aovcaefga  «i  »^'' 
the  taktog  under  thoae  droumstances  was  a  '^"JIJJL 

It  is  contended  that,  aa  the  prosecutor  f^'^l 
prisoner  received  the  coin  under  the  ^"^^^'T^  ^i 
was  a  shilling  and  not  a  sovereign,  the  F^JJJ^^ 
apnaantsd  to  past  with  the  possessioa^f  *^" 
asid  ccnee«aen«y  thaae  ^  a  tahiag  ^;  J, 
without  bia  aonaant;  bu^  to  any  mm,  »  "  "f 
B«iaB  skfl^  ak  the  »**^ 


.foritel 


without  bia  aonaant;  bu^  to  »f  ^v^'LLdMi^ 
to  «Qm«  to  the  aaoslaatan  Ibai^  at  tto  *Xatf  ^ 
sovereign  was  handed  to  bias,  the  prii^^*^  y^  0 
under  a  iond^  '^f^'^^^^^Z^^ 


have  been  guilty  of  a 


takiog^ 


J 
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inieeatof  g»f«  his.    It  Menu  to  me  that  it  irould  be 

•qaiDj  logical  to  raj  that  the  prisoner  woald  hvn  been 

gojltj  of  a  ttmptm  if  the  proeeontor,  intending  to  ittp  a 

Mhig  iato  the  priMner'a  poeket  without  hie  Imoiiledip;, 

bad  bf  miatake  slipped  a  soTerelgn  in  instead  of  a 

lUUiDg.    The  onlj  point  wfaieh  oan  be  made  in  fa?onr 

«l  ths  prosocntion,  so  far  ae  I  oan  see,  is  that  the  prisoner 

dUMtactnally  take  possessloa  until  he  kiMW  what  the 

eriiiw  of  wfaieh  he  waa  taking  possession,  in  which 

€SN,aik6  then  determined  to  de|wive  the  proeeontor  of 

bdippirtj,  there  was  a  taking  possession  stmnltaneonslj 

iM  i»  formation  of  that  intention.    Had  the  coin  been 

•  tfig,  it  ia  obvteos  that  the  prisoner  would  have 

fM  the  property  hn,  and  tike  posseasion  of,  the  ooin 

iIb  ft  was  handed  to  him  by  the  proeeontor.     As  there 

■HBistake  as  to  the  identity  of  the  coin,  no  property 

jmi,  and  the  qaeation  le  wtiether  the  possession  passed 

#fli  the  ooin  was  handed  to  the  prisoner,  or  when  the 

jrimer  flist  know  that  he  had  got  a  sovevelgn,  and  not  a 

«Dhg. 

fhcfe  are  fbnr  eaaee  whieh  it  is  iraporflant  to  CRitteider. 
neiist  is  Oartwrtght  t.  Orem,  9  Yes.  405,  which,  how- 
trar,  diifere  slightly  from  the  present;  because  in  that 
Mathers  Was  no  intention  to  give  the  defendant  Oreen 
diber  the  property  in  or  the  possession  of  the  gutn^as, 
til  oillj  the  poeseaaion  of  the  bureau,  the  bailor  being 
WMvaie  of  the  eziatence  of  the  guineas.  If  the  bailee 
k  tbat  ease  had,  bef oro  dlsoovering  the*  guineas  in  the 
MMt  drawer,  nei^igently  lost  Che  bureau  wHh  its  con- 
taiti,  it  is  dMIenlt  to  see  how  h«  oould  hare  been  made 
jooaiHe  fbr  19ie  loss  of  the*  gulnean.  la  Merry  t. 
ffnm^  7  M.  ft  W.  623,  the  facts  were  similar  V»  OarU 
wrigii  T.  Cfrten,  ezeept  that  the  bureau  had 
tNB  Bold  to  the  defendant.  In  that  case  Baron  Parkn 
M|i  tbst^  though  there  was  a  deliv<ery  of  the  buMvu  to 
.fla  defendant,  there  was  no  delivery  so  aa  to  give  a 
l»M  possession  of  the  purse  and  money  in  the  secret 

[   tfliese  caiea  ttre  rightiiy  deeidtod,  as  I  believe  them 

M^they  eeCnblieh  the  principle  that  a  man  has  not 
'  pMibn  of  that  of  the  ezistenoa  of  iriifeh  he  is  ud- 
'  MK  A  man  cannot  without  Lis  consent  be  made*  to 

tMtf  tbe  reaponaibilltfos  towards  the  x«al  owner  which 
iibeien  from  the  simple  possessloa  of  a  chattel  wlth- 
Mftofber  title,  and  if  a  chattel  has,  without  Ms  know- 
I4gi)  been  plaoed  in  his  custody,  his  rights  and  Itabill- 
fc  ia  a  possessor  of  that  chattel  do  not  arise  until  he 
baaspe  of  the  existence  of  the  chattel,  and  has  assented 
^f^  peasesaion  of  it. 

A  ease  much  urged  upon  us  dn  Msidf  of  the  prisoner 
*■  Ba  V.  Mucfclom,  In  that  ease  a  letter  containing 
•dnll  ftfr  ilO  1  Is.  Od.  had  been  deUvertd  to  the  priaonery 
^ttnogh  xMQy  meant  for  another  person  of  1fte>  same 
>aiM^  sad  the  pilaoner  appropriated  the  dtef  t,  and  was 
ttU  and  convicted  of  larceny.  The  oosvibtion,  ltow«- 
m,  was  held  wrong,  on  the  ground  that  he  had  no 
tanmw/kraffMlf  when  be  ibnt  received  the  letter.  Hcfre, 
« ia  fbe  two  previous  cases,  the  prisoner  was  not  at  first 
^Wttt  of  the  eodatenee  of  the  draft,  and  when  he  became 
ivare.of  k,  he  must  have  known  that  it  was  not  meant 
ftir  Ua,  yet  the  Judgea  semn  to  have  held  that  he  got 
lOMaartDa  of  the  chnafl  at  the  time  when  the  letter  was 
knasdtehim. 

^Bey.v,J^iNhr,  Baars.  C.  0.  d40,  the  factvwere 
^*ilm  to  those  In  the  last-mentioned  ease,  and  Brie, 
^•t  then  Xrt^  J.,  who  tried  the  case,  directed  the  Jury 
^  lf»  at  the  thne  the  prisoner  reeelvfod  the  order,  he 
■fcy  it  WW  not  kir  property,  but  the  property  of  another 
lya  •!  hnowtt  name  and  add^ress,  and  nevertheless 
*^MAied  t»  appfopriate  It  wrongfully  to-  Mb  own  Wae, 
^  tm  gailly  of  larceny,  mi^  that,  in  Ms  ophlion,  the 


r  had  n^  reeeived  It  until  he  had  dbcovered,  by 
^-,'  mA  foOlhg  the  IMsr,  vrheMrur  ft  belonged  to 
■» «iil.  '•'1  eoMNfoiwd,'"rays  the  Jtidge^  ^  that  the 
■!*tf  famsdy  Md  dbim  in  mpeot  of  arthdei  found 


was  applicable  to  the  article  here  in  question.'*  the 
court,  however,  quashed  the  conviction  on  the  authority 
of  Bex  V.  IfuMow, 

In  fftg.  V.  MiddMon,  in  which  it  was  held  by  eleven 
judges  against  four  that,  where  there  was  a  delivery  of 
money  under  a  miatake  to  the  prisoner,  who  received  it 
animo  furandif  he  was  guilty  of  larceny,  there  occurs 
a  passage  in  the  Judgment  of  some  of  the  jadges  who 
formed  the  majority  which  Is  as  follows : — *'  We  admit 
that  the  case  is  undiatinguiafaable  from  the  one  supposed 
in  the  argument  of  a  person  handiog  to  a  cabman  a 
sovereign  by  mistoke  for  a  sbiiUng ;  but,  after  carefully 
weighing  the  opinions  to  the  contrary,  we  are  decidedly 
of  opinion  that  the  property  in  the  sovereign  would  not 
▼eat  in  the  cabman,  and  that  the  question  whether  the. 
cabman  was  guilty  of  larceny  or  not  would  depend  upon 
this,  whether  he,  at  the  time  he  took  the  sovereign,  was 
aware  of  the  mistake,  and  had  then  the  guilty  intent, 
the  animuB  /urandi." 

For  my  part,  I  am  quite  unable  to  reconcile  the  oases 
of  Rex  V.  MuMow  and  Iteg.  v.  Davies,  and  the  passage 
I  have  cited  from  Beg,  v.  Middldon,  with  those  of  (JarU 
wrf'gM  V.  Cfreen  and  Aferry  v.  Green ;  and,  being  com- 
pelled to  choose  between  them,  I  am  of  opinion  that  the 
law  is  correctly  laid  down  in  Merry  v.  Green  for  the 
following  zeasons  r-^The  acceptance  by  the  receiver 
of  a  pure  benefit  unmixed  with  responsibility  may 
fairly  be,  and  Is  in  fact,  presumed  in  law  until  the  con- 
tniry  is  shown  ;  but  the  acceptance  of  something  wMch 
is  of  doubtfyil  benefit  should  not  be  and  is  not  pre- 
sumed. Possession  unaccompanied  by  ownership  is  of 
doubtful  benefit ;  for  although  certain  rigbtn  are 
attached  to  the  poesesflion  of  a  chattel,  they  are  accom- 
panied also  by  liabiiities  towards  the  absolute  owner 
which  may  make  the  possession  more  of  a  burden  than  a 
benefit.  In  my  Judgment  a  man  cannot  be  presumed  to 
assent  to  the  possession  of  a  chattel ;  actual  consent 
must  be  shown.  Now  a  men  does  not  consent  to  that  of 
which  he  is  wholly  ignorant ;  and  I  think,  therefore,  it 
was  rightly  decided  tbat  the  defendant  In  Merry  v. 
Green,  was  not  in  possession  of  the  purse  and  money 
until  he  knew  of  their  existence.  Moreover, 
in  order  that  there  may  be  a  consent,  a  man  must 
be  under  no  mistake  as  to  that  to  which  he  con- 
sents; and  I  think,  therefore,  that  Ashwell  did  not 
consent  to  the  peasesaion  of  the  sovereign  until  he  knew 
that  it  was  a  sovereign.  Suppose  that,  while  still 
ignorant  that  the  ooin  was  a  sovereign,  he  had  given  it 
away  to  a  third  person  who  had  misappropriated  It^ 
could-  he  have  been  made  responsible  to  the  prosecutor 
for  the  return  of  20«.  f  In  my  judgment  he  could  not. 
If  he  had  parted  with  it  innocently,  whi!e  still  under 
the  impression  that  it  was  only  a  shilling,  I  think  he 
oould  have  been  made  responsible  for  the  return  of  a 
•hilling  and  a  shilling  only,  since  he  had  consented  to 
assume  the  responsibility  of  a  possessor  In  respect  of  a 
sbilliag  only.  It  may  be  said  that  a  carrier  is  responsible 
for  the  safe  custody  of  the  contents  of  a  box  delivered  to 
him  to  be  carried,  although  he  may  be  ignorant 
of  the  nature  of  its  contents;  but  in  that  case  the 
carrier  consents  to  be  responsible  for  the  safe  custody  of 
the  box  and  its  contents,  whatever  they  may  happen  to 
be ;  and,  moreover,  a  carrier  is  not  responsible  for  the 
loss  of  valuable  articles  if  he  has  given  notice  that  he 
will  not  be  responsible  for  such  articles  unless  certain 
conditions  are  eomplled  with,  and  is  led  by  the  con- 
signor to  believe  that  the  parcel  given  to  him  to  carry 
dees  not  contain  articles  of  the  oharaoter  specified  in  the 
notice :  Bate(m  v.  Donovan^  4  B.  ft  Aid.  31.  tn  this  cast 
Ashwell  did  not  hoH  himself  out  as  being  willing  to 
asaume  the  responsiblHtiea  of  a  possessor  of  the  ooin 
whatever  iCir  value  might  be,  nor  can  I  Infer  that  at  the 
ehweof  the  deHvery  he  agreed  tor  be  responsible  for  the 
sarfb  <Qelody  «id  return  of  the  sovereign.  As,  thera- 
fofi^  le  dfil  not  at  the  cflne  of  delivery  subject  Mnuell 
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to  the  liabilitieB  of  the  borrower  of  a  eoyereigD,  eo  alio  I 
think  that  he  is  not  entitled  to  the  privileges  attending 
the  lawful  poeseeaion  of  a  borrowed  sorereign.  When 
he  diacovered  that  the  coin  wa«  a  aofereign  he  was,  I 
think,  bound  to  elect,  ae  a  finder  would  be,  whether  he 
would  assume  the  responsibilities  o(  a  possessor;  but, 
at  the  moment  when  he  was  in  a  position  to  elect,  be 
also  determined  fraudulently  to  convert  the  sovereign  to 
his  own  use,  and  I  am,  therefore,  of  opinion  that  he  falls 
within  the  principle  of  Reg,  ▼.  MiddUton^  and  was  guilty 
of  larceny  at  common  law. 

For  these  reasons  I  am  of  opinion  that  the  conviction 
was  right. 

Maths'^,  J. — I  concur  in  the  judgment  delivered  by 
A.  L.  Smith,  J.,  and  I  desire  to  add  the  following  obser- 
Tations  in  support  of  the  conclusion  at  which  we  have 
arrived. 

The  definitions  of  larceny  at  common  law  which  have 
hitherto  been  accepted,  and  which  I  understand  are  not 
now  disputed,  show  that  it  is  of  the  essence  of  the  offence 
that  there  should  be  a  felonious  taking  of  the  property 
of  another  without  the  consent  of  the  owner,  and  that  it 
must  be  an  actual  taking,  and  not  a  conversion  following 
npon  a  bailment  or  delivery  by  the  owner.  The  taking 
must  be  a  trespass.  In  this  case,  if  the  defendant  had 
undertaken  to  get  a  sovereign  changed  for  the  prosecu- 
tor and  to  bring  him  back  19s.  he  would  not,  if  he  failed 
to  keep  his  word,  have  been  guilty  of  larceny  at  common 
law.  This,  I  presume,  cannot  be  disputed.  His  mis- 
oonduct  would  have  been  a  private  injury,  and  not  a 
public  wrong  punishable  as  a  crime.  I  am  wholly 
unable  to  see  any  difference  in  the  moral  delinquency  of 
the  recipient  in  that  case  and  in  this.  In  the  one  case 
the  sovereign  is  Teceived  upon  an  express  promise  to 
account  for  the  change  ;  in  the  other,  case  it  is  received 
upon  a  promise  to  the  same  effect  which  the  civil  law  of 
England  implies.  In  neither  case  would  possession  of 
the  coin  have  been  obtained  by  a  trespass.  In  both 
cases  the  misappropriation  would  follow  upon  a  delivery 
by  the  owner  of  that  which  is  said  to  hare  been 
feloniously  taken. 

But  it  is  said,  as  I  understand,  that  although  the  pos- 
session of  the  coin  may,  in  the  first  instance^  have  been 
innocent,  the  taking  occurred  when  it  was  changed,  and 
that  the  felonious  intention  to  take  may  be  inferred 
from  the  dishonest  conduct  of  the  defendant  in  spending 
afterwards  the  19s.  which  he  ought  to  have  returned  to 
the  prosecutor.  This  means  that,  though  the  defendant 
did  not  take  in  point  of  fact,  he  ought  by  a  fiction  to 
be  treated  as  having  done  so  in  point  of  law,  in  order 
that  he  may  be  punished  as  a  thief.  I  do  not  think  this 
reasoning  satisfactory.  But  suppose  there  may  be  a 
taking  in  some  legal  sense^  which  common  sense 
lepudiates.  Is  there  any  evidence  of  a  felonious  taking  f 
Kow,  suppose  the  sovereign  had  been  handed  in  mistake 
to  the  defendant,  not  by  way  of  loan  or  gift,  but  in 
payment  of  a  debt  of  Is.,  and  the  defendant  bad  changed 
the  sovereign,  taken  a  shilling,  and  offered  the  remaining 
change  to  the  prosecutor,  could  he  have  been  convicted 
for  larceny  of  the  sovereign  P  The  answer,  I  presume, 
would  be,  Ko;  because  his  conduct  would  have  shown 
that  he  had  no  felonious  intention  when  he  changed  the 
coin.  But  supposing  that,  yielding  to  temptaUon,  he 
had  misappropriated  one  other  shilling  and  was  prepared 
to  hand  back  18s.,  would  there  then  have  been  evidence 
against  him  that  he  had  changed  the  sovereign  with  a 
felonious  intent  P  If  not,  at  what  point  of  misappro* 
priation  would  the  evidence  of  a  felonious  purpose  in  the 
original  changing  of  the  coin  commence  P 

In  my  Judgment,  the  subsequent  dishonesty  of  the 

defendant  is  no  more  evidence  of  a  felonious  intent  whan 

the  coin  was  changed  in  this  case  than  it  would  be  where 

^  the  coin  was  received  upon  an  express  promise^  which 

*  was  afterwards  broken,  to  aecount  for  the  ohanga.    I 


think,    if  this  oonviotion  be    afOrmed,    aayd 
dealing    with    the  property    of    another,   hf\ 
means    possession   of    the    property    may 
acquired,  may  be  made  the  c^round  for  a  j 
larceny. 

Dishonest  oonduot  like  the  defendant's  < 
to  be  punished;  but  if  it  must,   it  abooldi 
statute  passed  for  that  purpoae   by  the  1 
not  by  the  extension  or  development  of  the  { 
by  means  of  judicial  decision. 

The  highly  technical  reiiaoniDfif  npon  ^ 
viction  has  been  sought  to  be  upheld  should  I 
in  my  judgment,  in  the  interpretation  of  1 
law.    Upon  such  a  subject   sm   theft^  wh 
administered'  by  magistrates   aa  well  as  Ja 
to  me  desirable    that  the  rules    by  wfaiah| 
innocence  are  to  be  determined   abould  be  i 
ready  comprehension  and  easy  exposition. 

I  think  the  oonvicMon  should  be  qoaahed. 

SrsPHSxr,  J. — Before  reading   this  ja 
observe  that  my  brothers  Day    and  Willil 
say  that  they  agree  with  It. 

The  facts  of  this  case  are  as  follows  :•— i 
ing  to  lend  Ash  well  a  shilling*  gave  him  a  c 
supposed  to  be  a  shilling,    but   which  is  I 
sovereign.     At  the  time  when   he   received  i 
supposed  it  to  be  a  shilling,  but  after  abovtl| 
discovered  that  it  was  a  sovereign,  and  f 
applied  it  to  his  own  use^    The  question  wb ' 
larceny  was  argued,  first  before  five  JudgeSf  i 
in  opinion,  and  afterwards  before  fonrtesD. 

The  arguments  used  to  show  that  it  wsi  i 
were  as  follows : — From  the  earliest  times  it  I 
been  held  that  a  felonious  taking  is  esseotulf 
and  that  a  fraudulent  conversion  of 
innocent  taking,  though  In  some 
criminal  by  ststute,  does  not  amount  to  j 
common  law.  It  was  further  argued  thstf 
this  case  no  such  bailment  of  the  severe^  ^ 
make  the  prisoner  guilty  of  larceny  as  a  I 
Srd  section  of  the  Larceny  Act  of  1861.  11 
these  arguments  are  well  founded  and  oagbtl[ 
but  as  a  difference  of  opinion  exists  on  thsr'^ 
give  my  reasons  fully,  noticing  as  I  S^^^ 
understand  to  be  the  arguments  put  toTtmrn 
of  the  opposite  view.  The  history  of  the  JIV' 
theft  from  the  earliest  times  to  the  P'^^'^'J'. 
that,  from  the  very  first  notices  of  the  ^' f*l 
was  always  considered  that  the  crime  involvdi 
against  the  will  of  the  owner.  Glanvills  ayij 
0.  13)  that  a  person  who  does  not  retara  fu 
{oommodatum)  to  him,  "  a  furio  omnimfido  f 
per  hoe  quod  initium  habuerii  *«»  ^i^tm 
dominum  %lUu$  rei."  Bracton  defines  thaft  01 
trectatio  r«»  oiisnce  fraudulmta,  cum  JJ**??^ 
invito  illo  domino  eujui  res  iUa/ueriL*  ^  ""hM 
is  ambiguous,  aa  the  word  "  contrecUUio  "»jP 
as  it  certainly  did  in  Roman  law  (Digest,  ^^ 
48,  S  A ;  xl^il-,  tit.  2,  6S,  5  19;  and  ^»*^' rj 
S  1)  to  a  fraudulent  dealing  with  the  ttj" 
a  delivery  by  the  owner,  but  other  aaaent  •» 
make  It  probable  that  this  was  not  BctctoB '' 
It  wiU  be  sufficient  for  thU  purposs  to^wtt ' 
from  the  Year  Books,  each  of  whiob  Isjs  do^ 
doctrine  at  a  considerable  interval  of  ^. /^  | 
in  2  Edw.  3,  p.  1,  No.  8.  A  man  wse  i»^' 
sheriifs  toum  because  ho  ••/etoit*»  w^JJJi 
s^ttsm  ruhrum.*'  The  IndlotmeDt  wsi  w"*^* 
King's  Bench,  and  it  was  said  that  it  wsi 
because  it  did  not  say .  that  tbs  V^^i 
taken  the  horse  feloniously  (pur  eeo  m  » J;r'£ 
voui  U  mnblaiUi  fehniee).  Thtowsf  iBl'>^^^ 
(13  Bdw.  4,  p.  9,  No.  6)  waa  dedded  ftJj'^J'JIf 
the  oarriar,  who»  having  reoaifed  go<»*  ^ 
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lamptois,    cmied     them     elsewhere,    opened 
■tc^  the  oontenti.    This  cue  has  been 
^  vndentood  lo  decide  that  a  bailee  who  steals 
the  goods  bailed  to  him  commits  no  oflence 
L  Ittw  ;  but  fbat  it  he  breaks  bulk  and  steals 
he  fa  gnlltj   of    theft.      Although    this 
I  gBMnlly  entertained,  and  Is  embodied  In 
.  €,  $4^  now  represented  bj  the  3rd  section 
irAet,  1861,  it  is  not  speciflcallj  put  for- 
uam  of  the  decision  in  the  report  In  the 
d  two  jadgea  giro  a  different  reason  for 
-aaraelj,    that   the  original  taking  was 
I  fhe  earrier  meant,  not  to  oarrj  the  goods 
Ifte  contract,  but  to  steal  them.     The  case 
'  establiabed    the  rule,  whether  or  not    it 
exception. 

argued  twice-— first  In  the  Star  Chamber 
try  Oonncil,    and  afterwards   before   the 
Exchequer   Chamber.      The   Chancellor 
I  Star  Chamber  that  the  suit  was  brought  bj 
ant  who  had  come  into  England  with  a 
and  who,  he  said,  "  is  not  bound  to  sue 
» law  of  the  land,  and  to  abide  the  trial 
and  other  solemnitiee  of  the  law  of  the 
\  ought  Co  sue  here,  and  it  must  be  deter- 
to  the  law  of  nature   In   Chancery." 
the  law  merchant  was  "  ley  univeraal 
and  was  the  law  applicable  to  the 
that  a  miaapproprlatlon  of  goods  in  the 
'  tiie  offender  was  as  felonious  as  if  they 
~  I  poaseselon. 

;  appears  to  confound  the  criminal  lia- 
'■  earrier,  which  must  have  depended  on  the 
I,  with  the  civil  remedy  of  the  ownor  of 
admits  that  by  the  law  of  England  a 
j  was  essential  to  larceny.    Bat  It  must 
i  that  tbe  Chancellor  in  1474  was  Booth,  then 
^]>«Ebam,  of  whom  Lord  Campbell  says,  "  His 
iiuiied  out  a  great  failure  ;  he  was  equally 
~  KOanrtof  Chancery  and  in  Parliament, 
i  he.  did  not  take  bribes,  he  had  every  bad 
s  Jodge:  Campbell's  Lives  of   the    Chan- 
i  ed.y  voL  1,  p.  336.    He  wa?,  in  a  f ^w  months 
easp,  ''dimilBsed    from  his  olfioe  of  Cban- 
of   his  incompetency.     When    the 
1  in  the  Exchequer  Chamber  it  was 
tiie  jadgps  except   Nedham  that,  if  goods 
a  man,  he  cannot  take  them  feloniously. 
»  reported  to  the  Chancellor  and  the  Council 
cfity  of  them  thought  a  felony  had  been 
Their  reasons  are  not  given  in   the  re- 

I  that,  whatever  may  be  the  exact  effect 

I  all  the  judges  except  one  considered  that  a 

^  taking  was  eeaential  to  larceny,  and  that  if  the 

'  Iddsg  was  innocent^  no  subsequent  fraudulent 

"i  the  thing  taken  would  amount  to  larceny. 

I  of  the  case  is  that  a  fraudulent  breaking  of 

i  eairier   amounts  to  a  felonious  taking,  it 

1  at  most  a  special,  anomalous,  and  highly 

^«neption  to  a  rule  which  the  exception  itself 

'"f  recognizes.    There  are  other  cases  on  the 

I  Ihs  Tear  Books,  but  it  is  not  necessary  to  go 

The  rule  that  in  every  theft  there  must 

I  taking,  or,  in  other  words,  a  trespass,  and 

'  at  conversion  after  an  innocent  taking  is 

't  k  laid  down  by  every  text-writer  who  has 

ilhssabJeet—Ooke,  3rd  Institutes,  107  ;  Halo, 

iffm  of  tbe  Grown,  S04;  Hawkins,  book  1, 

';  Foliar,  Ofiminal  Law,  183 ;  and  others,  down 

Ufais   sad  has  been  recognised  by  many  statutes 

~  f  exceptions  to  it  in  the  ease  of  embezzlement 

DtB^  misappropriation  by  agents,  and  especially 

case  of  larceny  by  bailees.    Indeed,  my  only 

I  Vb  going  so  faUy  into  the  matter  is  to  show  how 


characteristic  and  well-established  a  part  of  the  law  the 
proposition  in  question  is. 

The  application  of  this  principle  to  tbe  present  cioe 
appears  to  me  direct  and  obvious.  Anhwell  received  the 
sovereign  innocently,  though  he  dealt  with  it  fraudu- 
lently an  hour  afterwards,  when  he  became  aware  of  its 
value.  The  inference  that  he  committed  no  felony  at 
common  law  appears  to  me  to  follow  of  necessity. 

There  are  two  ways  in  which  it  is  sought  to  avoid  this 
inference.  It  is  said,  first,  that  the  delivery  being  made 
under  a  mistake,  passed  neither  the  property  in  the 
sovereign  nor  the  right  to  a  possession  of  if,  and  that 
the  prisoner  must  be  regarded  as  having  taken  it,  not 
when  he  accepted  It  under  a  mistake  as  to  its  value,  but 
when  knowing  its  value  he  determined  to  appropriate  it 
to  himself,  or  when  he  did  so  appropriate  It  by  getting 
it  changed  and  keeping  the  change.  It  is  also  said  that 
even  if  no  offence  at  common  law  was  committed,  the 
prisoner  was  guilty  of  larceny  a^  a  bailee  under  the 
3rd  section  of  the  Larceny  Act.  I  am  unable  to  concur 
with  either  of  these  views. 

The  first  view  it,  I  think,  contrary  to  principle, 
because  it  evades  by  a  legal  fiction  the  principle  that  a 
fraudulent  appropriation  -  consequent  upon  an  innocent 
taking  is  not  larceny.  The  guilt  of  the  prisoner  would 
follow  easily  and  immediately  from  the  principle  that 
such  a  taking  is  larceny,  and  this  second  principle  is  in 
effect  substituted  for  the  first  by  an  artificial  interpreta- 
tion either  of  the  wdrd  **  possession "  or  of  the  word 
**  taking."  If  the  word  "  possession  "  is  chosen  to  be 
interpreted,  this  is  done  by  explaining  it  to  mean  some- 
thing beyond  actual  oontrol  over  thf^  thing  possessed — 
namely,  control  coupled  with  knowledge  which  may  or 
may  not  exist.  If  the  word  "  taking  "  is  chosen  to  be 
interpreted,  it  is  in  this  case  interpreted  to  mean,  not  an 
actual  physical  taking,  but  a  subsequent  change  of  mind 
relating  back  to  such  physical  taking.  I  know  of  no 
authority  for  either  of  these  fictions.  The  word 
'* possession*'  is,  indeed,  used  in  many  senses,  some  of 
them  highly  artificial,  but  this  is  a  bad  reason  for  adding 
a  new  artificial  meaning  to  it.  Its  plain  meaning  In 
this  case  is  the  reception  of  the  coin  by  Ash  well  from 
Keogh.  The  interpretation  suggested  appears  to  me  to  be 
one  against  which  there  is  express  authority,  which  I  now 
proceed  to  examine.  The  cases  which  set  tbe  matter 
in  the  clearest  light  are  those  which  relate  to  the  finding 
of  lost  property,  particularly  those  which  have  been 
decided  in  modern  times.  The  earlier  authorities  laid 
down  in  general  terms  that  to  take  lost  goods  fraudu- 
lently  was  not  felony.  Coke  says  (Srd  Instttutee,  108), 
**If  one  lose  his  goods  and  another  finde  them,  though 
be  convert  them  animo  furandi  to  his  own  ubp,  yet  it 
is  no  larceny,  for  the  first  taking  is  lawfull."  Hale  (1st 
Fleas  of  the  Crown,  506),  says  :  *'  If  A.  finds  the  purse 
of  B.  in  the  highway,  and  takes  it  and  carries  it  away, 
and  hath  all  the  circumstances  that  may  prove  it  to  be 
done  antmo/ttraneft,  as  denying  it  or  secreting  it,  yet 
it  is  not  felony." 

Tbe  generality  of  these  expressions  was  long  after- 
wards qualified  by  cases  which  decided  that  if  the  owner 
was  known  to  the  finder  at  the  time  when  he  took  the 
goods,  the  offence  was  larceny,  and  various  distinctions 
and  refinements  were  added  to  this  general  doctrine  by 
five  modern  oases.  These  are  Reg,  v.  Thurborn,  1  Den. 
C.  C.  387,  decided  in  1849 ;  Beg.  v.  Preston,  2  Den. 
C.  C.  353,  decided  in  1851  ;  Reg,  v.  Christopher,  Bell. 
C.  C.  27,  decided  in  1858  ;  Rfg,  v.  Moore,  9  W.  R.  276, 
L.  ft  C.  1,  decided  in  1861 ;  and  Reg.  v.  Olyde,  16  W.  B. 
1174.  L.  R.  1  C.  C.  39,  decided  in  1868.  These  oases, 
taken  together,  appear  to  me  to  establish,  with  the 
utmost  possible  clearness,  the  proposition  that,  in  order 
to  justify  a  conviction  lor  larceny,  the  original  taking, 
in  the  ordinary  sense  of  the  word,  must  be  felonious ; 
that  a  fraudulent  mipoppropriation  after  an  innocent 
taking  Is  not  theft,  and  that  a  change  of  mind  after  an 
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innocexit  taking  does  not  relat^  back  to  the  innooent 
taking  and  make  it  felonions. 

In  Beg.  ▼•  Thurhom  tbe  priioner  found  a  bank- note 
and  took  it,  intending  to  usurp  the  entita  dominion 
over  it,  but  at  the  time  there  was  nothing  to  abow  him 
to  whom  the  note  belonged,  nor  had  be  any  reason  to 
suppose  the  owner  knew  where  to  find  it.  Next  day  he 
beard  and  believed  that  the  note  belonged  to  tbe 
prosecutor,  and  after  this  be  changed  it  and  afqpropri- 
ated  the  money  to  himself.  It  was  unanimously  held 
by  seTen  judges  that  this  was  not  larceny,  though  tbe 
first  taking  was  **  not  innocent  in  one  sense.** 

The  effect  of  the  judgment  is  summed  up  at  page 
397  as  follows :— <*  If  he  had  taken  the  chattel  in- 
nocently, and  afterwards  appropriated  it  without  know- 
ledge of  the  ownership,  it  would  not  have  been  larceny, 
nor  would  it,  we  think,  if  he  had  done  so  knowing  who 
was  the  owner,  for  he  had  tbe  lawful  possession  in  both 
cases,  and  the  conversion  would  not  have  been  a 
trespass  in  either.  But  here  the  original  taking  was 
not  innocent  in  one  sense ;  and  the  question  is,  does 
that  make  a  difference  ?    We  think  not." 

If  this  case  is  good  law,  and  if  the  preaent  case  is  to 
be  decided  against  the  priBoner,  we  shall  have  the  lol. 
lowing  result :  If  A.  finds  a  sovereign  in  the  road  not 
knowing  to  whom  it  belongs,  and  appropriates  it  to 
himself  after  discovering  the  owner,  be  is  not  guilty  of 
theft ;  but  if  A.  innocently  receives  a  sovarei|p  from 
the  owner  believing  it  to  be  a  shilling,  and  appropriates 
it  to  himself  after  discovering  Its  value,  he  is  guilty  of 
{heft.    This  can  hardly  be  the  law. 

When  Ashwell  received  the  coin  and  put  it  in  his 
pocket,  and  for  an  hour  afterwards,  he  did  nat  know 
that  Keogh  was  the  owner  of  it  in  any  sense  whatever. 
He  believed  it  to  be  his  own,  on  the  reasonable  giound 
thai  Keogb  had  lent  it  to  him«  thereby  passing  to  him 
an  absolute  property  in  the  coin  itself.  When  be  dis- 
covered its  value,  he  had  the  lawful  possession  of  it — 
at  all  events,  as  against  everyone  exo^t  Keogh  ;  and, 
if  bis  subsequent  conversion  of  it  to  his  awn  use 
amounted  to  a  felonioua  taking,  Big,  v.  Thurhom  was 
wrongly  decided. 

In  one 'or  two  of  the  latter  cases,  some  dissatisfaction 
has  been  expressed  at  Beg.  v.  Thuirhom  (see  the 
observations  of  Martin,  B.,  and  Blackburn,  J.,  in  Beg. 
V.  Qlyde) ;  but  this,  I  apprehend,  refers,  not  to  that 
part  of  the  decision  which  held  that  a  fraudulent  con- 
version after  an  innocent  taking  was  not  larceny,  but  to 
that  part  which  held  the  same  as  to  a  fraudulent  con- 
version after  a  taking  which  was  in  itoelf  not  innoosnt. 
The  judges,  however,  in  Beg.  v.  Qlyde  said  tbi^  they 
were  bound  by  Beg.  v.  Thurbom,  and  it  is  reoogniaed 
in  several  other  cases  as  well. 

The  next  case  is  Beg.  v.  PreOon,  decided  in  1851, 
which  appears  to  me  to  efarm  the  doctrine  aa  to  the 
necetsity  for  an  unlawful  taking  in  the  first  inatanoe  in 
the  most  explicit  manner.  In  this  case  a  £50  note  bad 
been  lost  by  Oollis.  It  had  en  it  the  name  of  QoUlb. 
The  prisoner  Preston  changed  the  note  two  days  after- 
wards, baving,  in  the  meantime,  bad  notice  that  auch  a 
note  bad  been  lost  by  GolUs.  It  doc«  not  appeaar  botw 
Preston  became  poasessed  of  the  note,  whether  by  find- 
ing ^r  otherwise.  Kr.  M.  D.  Hil^  the  recorder  of 
Birmingham,  directed  the  jury  "that  the  important 
question  for  them  to  consider  was  at  what  time  tbe 
prisoner  first  resolved  to  i^ppropriate  the  note  to  his  own 
use.  If  they  arrived  at  tbe  conclusion  that  the  prisoner 
either  knew  the  owner  or  reasonably  believed  that  the 
owner  could  be  found  «t  tbe  time  when  he  first  resolved 
to  appropriate  it  to  his  own  use— that  is»  to  exercise 
complete  dominion  over  it — then  be  was  guilty  of 
larceny.  If,  on  tbe  other  hand,  be  bad  formed  tbe 
resolution  of  appropriating  it  to  his  own  use  before  be 
knew  the  owner  or  bad  a  reasonable  belief  that  the 
owner  could  be  iound,  then  be  was   not   guilty  of 


larceny."  This  was  held  by  tbe  coart  to  be  m{ 
direction,  as,  consistently  with  it,  tbe  jury 
convicted  the  prisoner,  tbinkiug  tbAt  be  bs 
note  innocently  and  datermlnod  afterwards  i 
propriate  H.  Tbe  judgoients  in  tbie 
to  apply  to  the  .present  case  «o  oloaeljr  that 
if  aoeepted  as  good  law«  be  i^acded  as 
''Lord  Campbell,  OJT.  :•*-!  am  of  opiniou 
conviction  cannot  be  supported,  ijaroeny 
supposes  a  taking  animo  furundi.  Tbe 
takbag  is  somewhat  :techoical,  but  it  is  not] 
departed  from.  In  the  case  before  as,  tbe  c 
the  jury  is  consistent  with  an  honast 
part  of  the  prisoner.  The  veoorder  say 
question  fox  them  to  consider  was  at  wbi 
prisoner  first  resolved  to  appropriate  tbe 
own  use.  When,  then,  was  tbe  taking  ?  It  i 
to  be  a  tbougbt  which  passed  through  the  { 
own  mind ;  but  I  do  not  think  that  can 
taking  when  nothing  was,  in  faot,  done,  i 
may  be  tbat  the  prisoner  was  lying  in  bed  i 
from  the  article.  There  is  no  taking  etnimo^ 
this  case  ;  consequently,  there  is  no 
unneoesaary  for  ua  now  to  enter  fartbsi| 
question  after  the  cdaborate  judgment  of 
Parke  on  the  subject  of  larceny  in  Seg,  v. ! 
*<  Alderson,  B.  :-^f  these  must  be  both  a  i  ' 
animus  /urandi  tto  constitute  lacoeny,  tbs  i 
bow  tbe  changing  a  man's  mind  esr  poet  fade  i 
an  honest  taking  larceny.  Aooording  to  tbe  s 
up  of  the  recorder  to  the  jury,  if  a  man 
honestly,  keeps  it  for  a  week  vritb  aa 
restoring  it  to  the  owner,  and  than  cfaaoj 
and  res^ves  to  appropriate  it  to  bis  own  as 
as  the  Ii^rd  Obief  Jnatioe  remarks,  wfails  < 
bed,  tbat  oanverts  a  lawful  taking  ints  4 
honest  one.  To  npbold  snob  a  dot 
be  to  nfine  in  euoh  a  waf  as  to  deitn^  < 
pUcity  of  the  criminal  law."  '<  Xalfourd,  J.i 
movement  of  the  mind  cannot  amount  la  I 
takbig."  -  '<  Piatt,  B. :— The  oaaa  where  tbsis  1 
a  bailment  stands  on  a  different  piincipls- 
breaking  bulk,  but  to  constitute  larceny,  in  < 
casej  something  must  he  taken  oaimo 
ifwiio  domino:*  **  Kartin,  B.  :^It  ia  ol  i 
ance  tbat  the  rules  of  the  oriminal  law  sb 
and  intelligible ;  and  oonsidering  that  tbe 
originally  have  become  innocently  possessed  c 
I  do  not  think  that  this  can  be  held  to) 
larceny.*'  This  case  aeeoM  to  me  to  be  iai 
partioulam  identical  with  the  present.  The' 
urged  in  support  of  the  conviction  of  Prestosj 
stantiaUy  tbe  same  tm  tbe  view  now  under  ooow 
Lord  Ompbell  states  it  thus  (page  358):  '*!« 
tion  is  that  tbe  finder,  whilst  be  holds  tbe  i 
honestly,  holds  it  for  the  right  owner,  and  thst « 
resolvw  to  appaopdate  it  to  bis  own  ass  tbsis  f 
taking*  and  tbat  be  then  takes  it  animo  f^Mf^^ 
was  the  view  from  which  thaflonrt  dissentsd. 
differenoe  between  tbe  cases  lisa  in  the  M  ] 
iVstton'4  cose,  it  did  not  appear 
prieoner  got  the  note ;  wheraas  ia  tbs  j 
it  appears  that  tbe  ikriscDar  ,gQt  tbe  oeia  i*^  ^ 
jomtor  himself,  and  jreasonably  belisaed  at  toe  J 
the  prosecutor  meant  to  give  it  t»  him  ^^ 
This  differenoe  was  aurelj  in  f avoor  of  ^'f^'J^ 
one  case  nothing  was  prosed  as  .to  the  a0tasiHr< 
tbe  other  it  wts  pioved  .te  biwre  barn  altQiBtiiit> 
The  judgments  lare  also  aemaxkable  Jm^^JL| 
tbat  in  the  cipmion  of  the  oeurt  tbs  '^'f'T! 
roust  be  an  actual  pbysioal  taking.  and^^Tj^ 
mind  as  to  the  disposition  of  the  P^^^^rfi^ill 
taken  is  not  enough  to  constitute  an  ^^'^^'^^^^ 
1358  Beg.%.  CArM/^^er  was  decided.  ^^V^,i 
V.  Preif on.    The  pdMSfir  found  a  pw*  •■*  *^ 
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^behaMd  mn  ilterwwdt  tlMt  it 
{ te  tha  itRrt.    The  piiMMT  aUtHNgto  oott- 
Ift  «p#  ImM  tiM*  <m  thto  evMeftoe  fte 
iMtefltilM,^  •»  Ihavs  WM  wnOAig.  to-  thdw 
kft»1iBtil  fladtog  «he  fVM&  «h«  piitOMtf  knew 
k«i%«rtlMth6  o^MraMOd  be  fbiMd,  thMgh 
ktii^il  b«  le«nte*  who  the  owner  mm 
am  ie-   ilc^.    t.    Jfoof¥,    deeided    in 
^«M  Hm  feieoiiBt  pieked  wp  »  banft-aota 
k  he  pidked  it  vp  te  take  It  to 
dqpriee  the  oiAier  of  It^  whoevet  he 
IWiBviDgat  the  tbiie  whe»  be  piaked  ap 
oe«ldbef0ODd«    Alter  pidiiag 
appTopelatteg  it^  the  piieener 
It  was  held  that  thiffwavlMeeay, 
pfeted  vp  the  note-  h^  had 
and  the  antborl^  of  Me^  t. 
iiriiMiiapoik 
iMtaato  fiadlDg  ia  fle^b  r.  OUfde  dbcided 
~  I  tlitcate  the  pfiseiier  piohed  iip>a  aoeereign 
1  to  apponpriate  %  but  tkeie  wae  no  e^- 
r  that  at  tbtf  tfane  he  bad  leaeon  to  bebevo 
I  ovner  eoold  be  lowid,  tbeagh  be  dleeoTered 
I  tfkennmfc;  and  thla  wa«  held  not  to  be 


i  «f  the  pioparty 


tlilhai 


nodanbt;  diiEer  from  the  pieMnthathe 

tbat  in  all  of    theaa   tbe  priaoneT  got 

by  fiodling.    Their  beariag 

»  tbie.  Tb^  aU  pNoeedapen'  the 

ttat  in  all  larceny  the  aetnal  pttytloal  taklag 

and  .  they  deolde    tbe    question 

bi  psrtioalar  oaaea  of  flmding  by 

itata  of  the  priaener'a  mind  at  the' time 

Ihty    will  be   «Mmd    to    eatablltb  tbe 

EtNtodtfaa  !^If  a*  the  time  of  tafcbig  the  lost 

tteiUnriatenda  to  appfopriate  it  to  hiaMelf, 

taovB  or  baa  tbe  mams  of   knowing  tbe 

d  kuwhig    tbat    he  eail  be    lonnd,  and 

•nropriatea  the  property,  he  is  guilty  of 

^  tt  tt  ther  tine  of  findfaig  he  either  does 

kt^propriaAa  the   property,    or  doea  so 

Mh»  knowledge  or  OMans  ol  knowledge 

^  ii  lot  gnti^  e«    lafoenj    baeanee   bis 

>%baotle]0Bleao* 

teefore,  lednoeaitaeU  to  thia:  What 
l^^ttin  between  the  taUng  by  a  finder  and 
w>  ty  Ashwell   of  tbe  coin  given  him  by 
*^i^pr  diflerenoe  there  Waa  appeai»to  me 
IV  mA'  in  eaaMBon  Mnse  to  be  bi  Aabwell's 
A  iDder  mast  know  that  tbo  property  be  finds 
Jlll*^^  may  be  the  owner  of  it.    Ashwell  for 
^  be  reooiTod  it  reasonably  beUe? ed  tbat  the 
MieoelTed  was  his  own.    I  oannot  aee  how 
jQotld  be  more  innooent,  and  ta  say  that  for 
^te  IdirpoBiMcioit  vas  Keegh'a  pesaeasion,  and 
'"mistsBaiaed  to  eonvevtit  be  waagnUty  of 
tskfaig,  is  expreasly  to  oontradiet  Meg^  t. 
,  J^im  thhik,   ineenststent  With  the  N«K>ns 
«•  flttsr  dseMone  ref evMd  to, 
Af  ***^«Ba  •host  Boasen  which  appeaM  to 
-B  It  b  inpsssiblato  regaad  Aahweira  oeadnet  as 
|itOQis«onlaw.    U  it  aiy«aed  tbaO  he  wee  a 
»•  •werdgB..    I  do  net  think  he  was^.bat, 
|*;^M^«tt^for  the  saheof  argnaMn^  be  eeidd 
•t  ssmmon  law  of  laraengf  of  the  thing 
^then  that  be  waa  no6  a  batten,  eenld 
it:^,}^'^^  •^ommi^lam^    ilseema  to 
'*>inaee  who  appropriated  the  tfakig  bailbd 
J«Mon  hnF  gafl^  o«  laraany,  AekWvU  wka 
^•Artrnu   A  bailee  known  what  ii^  batted  to 
•dheet'ObUgiitfofrtedealwitkitktf  a 
[yj  k»  kmws  aba  wko»  a»  agMtaah  hlm,iia> 
-"mm!^^^^^    Ashw^taok(tk»oai»midei» 
^inZZir^  ^"^  <^  wa»intea«sd  «a<  be«mMi  lia 
''^i  md  that^ina^M*  nnralhn 


}^ 


to  the  num  w%e  gave  it  te  him  than  that  of  piying  back 
its  eqnifalent  Bie  taking  was  as  innocent  aa  a  ttattae'e 
takbig*  and  it  involved  no  smsb  responsibility  as  lain- 
onmbent  on  a  bailee. 

I  may  here  notice  one  point  which  waa  raised*  in 
aagnmentt  It  waa  said  that  tbe  actual  time  of  fnhing 
eonU  net  be  the  point  at  which  tbe  guilt  or  innoeilioe 
ef  a  finder  mnst  be  determined^  becaose  in  moat  oaaea  a 
short  time  mnat  elapae  between  the  actual  tafcfaig  ef  a 
note  or  cofn»  the  dlBOorery  of  its  nature  or  Talne,  aild  the 
determination  donseqnent  upon  that  discovery  to  appro- 
ptiate  it ;  and  thie,  it  was  ^d,  shows  that  tbe  time  to 
be  oonaidered  ia  tbe  tlose  of  aoqniring  knowledge  of  the 
property  taken,  and  not  time  ol  taking.  If  a  man  picks 
1^  a  parse  containing  money,  sense  seconds  muatnanally 
pass  before  be  can  open  the  purse  and  dlsctffstf  and 
determine  to  appropriate  the  money.  I  think,  howeter, 
that  for  legal  purposes  it  is  neither  possible  nor  desirable 
to  attaaspt  to  go  into  snob  a  refinement  as  this.  If  a 
man  finds  a  purse,  picks  it  up,  opens  it,  finds  money  in 
it,  and  therenpon  determines  to  keep  it  for  himsetf,  it 
appeam  to  me  tbat  the  whole  process  ought  to  be  re- 
gafded  aa  one  action,  taking  place  at  one  time,  a»  for 
many  pnrpoees  the  fraetional  parte  of  a  dny  am  not  re- 
garded by  tbe  law.  If  the  examination  were  delated  for 
a  substantial'  time,  I  think  tlie  question  for  tlM'  Jury 
would  be  whether,  at  the- time  of  the  taking,  the  pflaoner 
intended  te  keep  what  be  had  found,  oonditionally  ttoon 
its  turning  ont  upon  examination  to  be  worth  his<  While 
to  do  so,  and  whether,  at  the  time  of  taking  the  gands, 
he  had  the  means  of  knowing  the  owner. 

Soppoae;.  lor  instance,  a  man  lOuad  a  bank-4iote 
b<}aftng  the  ownei^s  name  indorsed  on  It ;  snppeee  be 
put  it  in  bis  pocket  without  examination,  aAid  ten 
minutes  afterwards  examined  it,  and  after  that  kept  it, 
it  might  be  •  fair  inferenee  that  when  he  took  it  ny  he 
meant  to  examine  It  and  to  keep  it  if  it  was  worth  keep- 
ing. If  by  any  means  he  oouM  conviace  the  jui^^  that 
he  took  it  np  only  to  look  at  it,  and  changed  hie  ndnd 
ten  Biiuotes  afterwards,  he  would,  I  think,  be  entMled 
to  be  acqaitlsd ;  but  a  Jury  would  be  likely  to  reifAire 
strong  evidence  to  induce  them  to  believe  in  eneh  a 
change  of  mind.  In  tbe  ptnsent  ease  It  is  admitted  that 
tbe  reception  of  the  coin  waa  quite  innocent,  and  Ihat 
the  dishonest  change  of  mind  occurred  upon  the  dia- 
eorery  by  Ashwell  of  tbe  mistake  wbloh  was  oomweH  to 
himself  and  Keogb. 

The  ease  is  not  destitute  of  authority  bearing  directly 
onitj  peottUn*  drcum^tanoes.  In  Reg,  r.  MiddMon  a 
depositor  in  »  post  office  satiaga'  bank  went  to  withdraw 
ten  afaiinoge  from  the  bank.  The  elerk,  by  mistake,  p^lt 
down*befafre  him  £8  16e.  lOd.,  whiol»  he,  though  at^the 
time  fully  aware  of  the  mistslke,  carried  off.  Tbie*  W«»lleld 
to  be  loitseny  by  eleten  Judges  to  four.  The  ibnr  j uOges 
who  beld  that  the  case  was  not  one  of  larceny  did  so  on 
the  groumd  tbat  the  taking  was^with  the  consent  of  the 
owner^a  ground  wbloh  eertainly  eoTsrethe  present  ease. 
Of  the  sleren  Judges  who  confirmed  the  oonrilftiOd,  si^en 
said,  **  In  the  present  case  the  jwty  have  found  t6at  the 
prisenetf  had  ontmtis  furandi  at  the  moment  of  flMting 
the  money  fimn  the  countsr ;  '*  and  they  added :  '*Tbe 
case  ia  undistinguiahable  flrom  the  one  auppoeed  itt'  aigu- 
ment  of  a  person  handing  to  »  onlmiaQ  n  sofeieigtti  by 
mistsiie  fov  a  shilling ;  but^  after  earefltiUy  weigbMlg  the 
opiolotts  to  the  contrat^i  we  are'  dtoldedly  of  opmion 
that  the  prdpefty  hi  tbe  so? ere%n  w«nld  not  vbtt  iff  the 
cabman,  and  that  the  queedan  whether  the' oabflMn'  was 
guilty  of  larceny  or  not  would  depend  upon  this — whether 
he  at  the'  time  be  took  the  sovereign  Waa  aware  of  tbe 
mistake,  and  had  then  Che  guilty  lnten€,  the  an%mu$ 
furandi'**  Kelly,  G.B.,'and  ^Igott,  B.,  who  delivered 
te  JtfdMsdt^.dM  ntft  nawfbil^fattiaabm  llbstra- 
bait  Smm  Jndlpneilta  pioaasded»  em  th*  ilme 
pflnol|ile4'  lit  afpemm  ta^  me^  tbeieiBre,  tbal^  anunrdlng 
to  IIm'  dbilihid  of  att^  th«  loaathett  Jiid^  im  Mk^  v. 
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tiioH  Court. 

Bm.  «.  AaBWUt.                                                       Bamt 

Middldon,  the  oooTiotloa  in  the  present  eMe  cannot  be 
•natained  at  oommon  law.  Beg,  t.  Middlehn  appears  to 
me  a  highly  important  case,  beoanse  the  Judges  who 
decided  it  seem  to  bare  agreed  in  thinking  that  it  marked 
the  extreme  point  to  which  the  law  conld  be  carried. 
Lord  Bramwell,  the  present  Master  of  the  Bollii  Barons 
Martin  and  Oleasbj,  were  of  opinion  that  it  was  in  that 
case  carried  too  far.  The  majority  decided  on  the  same 
principle  as  the  minority,  but  applied  it  somewhat 
differently. 

In  Bex  T.  Muckhw,  decided,  in  1827»  and  Beg.  ▼. 
Daviee,  decided  in  1856,  it  was  held  that  it  is  not 
larceny  to  appropriate  a  security  indosed  in  a  letter 
which  is  received  by  a  person  for  whom  it  was  act  in- 
tended,  but  to  whom  it  was  accidentally  addressed. 
These  are  stronger  oases  -than  the  present  one,  because 
the  sovereign  was  intentionally  delivered  to  AshwelL 

The  only  other  case  to  be  mentioned  is  that  of 
Merry  ▼•  Qreen.  In  that  case  a  person  pur- 
chased a  bureau,  and  found  in  it  a  secret  drawer  contain*, 
ing  a  purse  and  money,  which  he  appropriated.  It  was 
hdd  that,  unless  he  bad  notioe  that  the  bureau  was  sold 
with  its  contents,  he  was  guilty  of  larceny.  This  was 
put  upon  the  ground  that,  though  there  was  a  deUvery 
of  the  bureeu,  there  was  no  delivery  of  the  notes  in  it ; 
a  view  which  hardly  seems  consistent  with  the  case  of 
Ban.  T.  MueldoWf  as  it  is  dii&oult  to  say  why  the  delivery 
of  a  letter  should  operate  as  a  delivery  of  notes  inclosed 
in  it,  whereas  the  delivery  of  a  bureau  does  not  operate 
as  delfvery  of  its  contents. 

The  case  of  Merry  v.  Qreen  seems  to  suggest  the 
pocsibQity  of  a  kind  of  double  finding*  For  instance,  a 
man  finds  a  pocket-book  on  one  day,  and  some  days 
afterwards  examines  it,  and  finds  in  it  a  bank-note  with 
the  owner's  name.  The  judgment  in  Merry  v.  Oreen 
•eems  to  suggest  that  the  finding  of  t^e  bank-note  would 
take  place  when  the  pocket-book  was  opened,  not  when 
it  was  found,  and  that  though  the  possession  of  the 
pocket-book  might  be  innocent,  the  appropriation  of  the 
nota  might  be  felonious.  However  this  may  be,  it  has 
no  application  to  the  present  case.  There  is,  however,  in 
Merry  v.  Oreen  a  dictum  ascribed  to  Baton  Parke,  which 
is  referred  to  and  explained  by  him  in  Beg.  v.  Thurhom, 
1  Den.  0.  0.,  at  p.  895.  The  result  of  the  didum  and 
the  explanation  taken  together  is,  I  think,  that  if  a  man 
finds  property,  and  takes  it  to  look  at  it,  and  afterwards 
finds  marks  on  it  showing  who  is  the  owner,  the  trespass 
essential  to  larceny  is  committed  when  he  discovers  the 
owner,  and  not  when  ho  takes  up  the  property.  If  this 
didum  refers  to  a  continuous  act,  it  is  in  agreement  with 
.-  the  whole  course  of  authority.  If  it  is  meant  to  express 
that  when  a  man  innocently  takes  found  property,  and 
afterwards  discovers  who  is  the  owner,  and  then  converts 
it,  he  is  guilty  of  larceny,  it  is  opposed  to  the  cases 
already  noticed,  and  especially  to  the  judgment  in  Beg. 
V.  Thurhorn  itself.  Such  as  it  is,  this  dictum  is  the  only 
authority  I  have  found  in  favour  of  the  view  under  con- 
•Ideration. 

For  all  these  reasons  I  think  that  in  this  case  there 
was  no  larceny  at  common  law,  because  the  original 
taking  was  innocent,  and  with  the  consent  of  the  owner, 
under  a  mistake  made  by  himself  only,  and  in  no  way 
produced  by  Ashwell. 

As  to  the  point  about  bailment,  I  agree  with  the  Judg-* 
ments  which  have  been  a«ready  read,  which  I  had  not 
seen  at  the  time  I  wrote  my  judgment.  I  think  the 
conviction  should  be  quashed. 

Hawkikb,  J.— I  concur  generally  in  the  judgment  of 
my  brother  Cave ;  and  it  follows  that  I  think  this  con- 
viction ought  to  be  affirmed. 

MAiasTT,  J. — I  almost  fed  that  I  may  be  taking  up 
time  somewhat  unnecessarily  after  the  dabormte,  and,  if 
I  may  say  so,  very  able  Judgment  pronounced  by  my 
brother  Stephen;  but  the  case  is  of  oondderable  im- 


portance; and  there  are  one  or  twoob 
I  should  like  to  add. 

It  seems  to  me  that  the  fcraa  of  indJotmeatist 
with  dl  the  authorities  which  hava 
definition  of  larceny,  and  that  evarycoeoM 
tions   in  that  indictment  moat  be 
prisoner  can  be  convicted  of  larceny, 
indictment  is,  that  the  priaonar  did  fei 
take,  and  carry  away  the  property  in  questisa»i| 
this  case  the  Jury  have  negatived  the 
at  the  time  he  took  it,  did  ateal,  or 
away  fdoniottdy.    They  have  negatived 
th^  find  that  the  prisoner  did  not 
sovereign  at  the  time  he  received  It.    It  i 
that  the  Jury  could  not  properly  find  the  [ 
of  laiceny,  and  that  their  findings  amountodi 
of  not  guilty,  because  they  find  that  he  took  I 
and  afterwuds  fraudulently  appropriated  f 

It  seems  to  me  that  it  is  an  nnfo 
depart  from  that  which  has  been  decided  i 
the  law,   especidly  in   a  cflmlnal 
case   of    Beg.   v.  Middldon^    nnless 
covers  tiiis    case,    because    there    it 
the  Jury  that  the  prisoner  took  the  mo 
away,  having  at  the  moment  of  taking  it  am 
and  knowing  the  mon^   to    be   the 
Poetmaster-Qenerd;  and  all  the  Judges  i 
question  is,  at  the  time  when  the  prisoner  took! 
did  he  take  it   having   at    that 
Jurandi  f 

I  may  add  this — that  the  red  rensedy- 
every  important  part  of  thia 
of  the  prosecutor  was  to  bring  an 
nineteen  shillings  out  of  the  twenty  as 
received  for  his  use,  and  to  recover  bsek  I 
which  the  prisoner  undertodc  to  repay  the 
as  money  lent.    The  prisoner   had  a  right  < 
sovereign  and  change  it  and  take 
and  to  return  the  zdneteen  ahillings.    It  i 
that  Is  technicd ;  but  it  seems  to 
necessary  to  decide  the  case  apon  that 
be  indined  to  hold  that  the  taking  of  it  wmI 
the  possession  of  it  vras  lawful. 

With  regard  to  the  question  of 
to  me    that    it    required    an  Act  of 
make  it  an  oilence,  because  there  was 
and  aubaequent  fraudulent  appropriatioB. 

It  aeema  to  me,  on  all  grounds,  both  oa  \ 
authority,  this  conviction  ought  to  be  < 

FisLD,  J.— I  am  also  of  opinion  that  tlMj 
cannot  be  supported,  and  that,  upon  the  eff  ' 
in  the  case,  the  prisoner  has  not  been 
crime  punishable  by  law. 

I  have  had  the  advantage  of  reading  an^  ^ 
the  opinions  and  antharities  relied  upoBi  ^ 
my  learned  brethren  who  have  preceded  bm  i 
their  judgment,  as  that  of  my  lord,  *°^J|!  i 
Gave,  whose  Judgment  my  lord  has  alwed;  nta,} 

I  have  for  mysdf ,  according  to  the  best  oC  dTJ 
examined  and  compared  the  authoritiaf  e^^ 
ments  on  one  side  and  on  the  other,  and,  ^ 
that,  I  have  arrived  at  the  ooneladoa 
atated.     I  fiitd  the  prindplea  and  aathorfUM  i 
of  that  view  have  been  atated  so  folly  sad  lo  < 
my  learned  brethren,  who  have  adopted  th« 
in  their  Judgmento,  that  I  do  not  think  »  «" 
aU  to  the  pubUc  advantage  that  I  ehodd  go  i 
same  grounds.  ^w  | 

The  prisoner  has,  undoubtedly,  ^'•^J^^ifl 
fraudulent  conduct,  and  if  by  lair  he  o^V^^I 
iehed,  I  should,  of  course,  be  glad  U>  V^J^^ 
and  affirm  this  conviction;  bat  I  ttQ«t  b^^a 
think  he  has  been  guDty  of  f»a^^^*. !!^t.  «M 
that  a  crime  which,  in  my  humble  J«<V^^ 
has  not  declared  t6  be  a  orime. 


Oat,! 
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H»i  OoviT. 


Bbo.  v.  Ab&wblii. 


High  Oousv; 


Ibcraran»  lor  thoee  leaaoni,  I  think  the  oonfistioa 
\  be  mipported. 

:  toiux,  J.-^HavlDg  tried  thia  OMe^  I  think  it  right 
La  few  irordfl,  though  I  might  hare,  probably* 
)  my  dntj  by  saying  that  I  entirely  eononr, 
full  ooneideration,  with  the  Jadgment   of    my 
Oiire;  and  I  may  alfo  say   that  I   bare  the 
IthiaKantage  of  reading  a  Jadgment  whioh  haa 
:  by  the  Lord  Chief  Juatioe ;  and  I  belioTe 
;  iri^teband  that  that  is  entirely  in  aooordanoe  with 
I  «l^f  brother  Oave,  though  there  are  one  or  two 
I  in  it  whioh  tend  to  fortify  the  oonolnsion 
lay  brother  OaTe  has  arrived.   I  may  say  that,  if 
It  that  this  case  was  oovered  by  any  prerious  de- 
irike  Oonrt  of  Griosinal  Appeal,  I  should  at  onoe 
r*  Mthority ;    bvt  I  think  that  the  Judgments 
'm  bsen  delivered  are  oonolnsiTe  to  show  that 
isosseopen  to  very  considerable  donbt,  and  it 
'  I  to  say  that  any  one  case  ia  aoin  point  aa  to 
ithiicaae. 

I  nferenee  to  the  findings,  I  think  it  right,  inas- 
t  the  langnage  was  my  own,  to  say  that  the  qnes- 
~)  pat  with  stadions  care  to  the  Jary,  In  order  not 
* )  the  question  of  whether  there  was  a  feloni- 
_     The  Jury  found  that  the  prisoner  did  not 
rtfaat  it  was  a  sovereign  at  the  time  he  reoeived  it. 
[  word  was  expressly  used  to  indicate  only  that 
it  handed  to  him.     Then  the  Jury  said  they 
I  anaaiDonsly  of  opinion  that  the  proeecutor  parted 
"t  nnder  the  mistaken  belief  that  it  was  a  shilling— 
the  handed  it  over  in  any  suoh  sense  as  to  make  it 
J  one  way  or  the  other  at  that  time  by  the  prisoner ; 
|the  prisoner  having,  soon  after  he  reosived  it  (in  the 
s)  discovered  that  it  was  a  aovereign,  could 
I  amilj  reetored  it  to  the  proaecutor,  bat  fraudu- 
r  Impropriated  it  to  bia  own  nae ;  and  those  studi- 
'  neutral  words  were  also  used  in  order  that  it 
I  for  the  oMrt  to  say  afterwards  whether  there 
of  felooious  taking  at  that  time— at  the 
i  tiie  appropriation.     The  question,   therefore, 
kwM  intended  to  be  left  to   the  Ck>urt  of  Criminal 
I  m  whether,  upon  those  findings  upon  the  facts 
there  was  evidence  upon  wbioh  the  Jury 
vly  find  the  prisoner  guilty  of  taking  animo 
lat  is  to  say,  of  stealing  that  sovereign. 
I  the  time  when  the  case  was  tried,  if  I  had  been 
then  and  there  to  give  my  decision,  I  was 
I  to  think  that  the  case  was  covered  by  authority; 
waa  in  deference  to  a  doubt  expressed  by  my 
r  Stephen  in  his  valuable  work,  in  which  he  aays 
~  "  '  whether  it  is  theft  fraudulently  to  convert 
^  given  to  the  person  converting  it  undar  a  mis- 
whloh  that   person  was  not  aware   when  he 
I  it,  that  I  thought  it  right  to  reserve  a  case. 
I  wieh,  very  shortly,  to  state  the  ground  upon 
I  think  that  this  was  larceny.    I  quite  agree  in 
of  larceny — ^in  fact,  I  do  not  know  that 
\  is  any  dispute  about  it.    The  question  is  whether 
charged  has  feloniously  stolen,  taken,  and 
away  property ;  and  in  this  particular  case  the 
tons  upon  whether  there    was    a    felonious 


the  time  of  the  handing  over  there  was  nothing  to  make 
the  prisoner  know  that  he  had  got  a  sovereign. 
He  assumed  that  it  was  a  sbQling.  That  being  the  state 
of  things,  I  have  come  to  the  oonclurion  that  the  case 
falls  within  the  authority  of  those  oaaea  in  which  it  has 
been  held  that  where  a  man  finda  property,  and,  at  the 
time  at  which  he  finda  it^  haa  the  full  meana  of  knowing 
whoae  It  is,  with  full  power  at  onoe  to  disgorge  it,  and 
perfect  knowledge  that  it  was  not  intended  for  him,  and 
then  fraudulently  appropriates  it,  there  is  laroeny,  and  the 
taking  is  at  the  time  of  fraudulently  appropriating  it* 

I  see  no  stretching  of  the  law  in  applying  the  same 
principle  here  which  was  applied  in  Beg.  v.  Thurhom, 
and,  that  being  so,  I  think  the  conviction  can  be  sup* 
ported. 


kto 


I  groond. 


put  in  this  way — that  here  there  was  a 

t  appropriation  after  an  innocent  taking.    That 

to  be  not  the  true  test  to  apply  in  this  case, 

that  at  the  time  at  which  the  sovereign 

ly  handed  over  by  the  prosecutor  to  the 

it  was  impossible  that  the  question  of  animui 

conld  be  raised,  ior  the  simple  reason  that  the 

Ltor  never  intended  to  part  with  a  sovereign,  nor 

prisoner  ever  believe  that  he  was  receiving  a  sove- 

'  think  a  great  deal  of  the  difficulty  of  this  case 

horn  applying  the  ambiguous  word  *'  take  '* 

receipt  of  a  thing  handed  over  by  mistake.    At 


Lord  CoLBRTDOi,  O.J.,  read  the  following  Judgment:— 
I  have  bad  the  advantage  of  reading  the  judgment 
prepared  in  this  case  by  my  brother  Ottve,  and  in  ao 
much  of  hia  Judgment  aa  relatea  to  the  queation  of  lar- 
oeny at  common  law  I  entirely  oonour.    I  think  it  very 
doubtful,  indeed,  if  this  oonriotion  could  bs  supported 
on  the  ground  that  there  was'  any  bailment  of  the 
sovereign  to  the  prisoner.     I  much  donbt  if  there  waa 
in  this  case  any  bailment  at  all.    I  waa  one  of  a   oen« 
siderable  minority  of  Judges  on  the  second  argnment  of 
Reg.  V.  Macdonald,  33  W.  R.  705,   15  Q.  B.  D.  3S3,  and 
my  opinion  was,  and  is,  that  bailment  is  not  a  mere  delivery 
on  a  contract,  but  is  a  contract  itself.    Sir  William  Jones 
speaks  of  it  as  that  contraet  which  the  lawyers  call  bail- 
ment: Sir  William  Jones  on   BaUment,  p.  I.    "Batt- 
ment  or  delivery  of  goods  to  another  person  for  a  par* 
ticnlar  use,"  says  Sir  William  Blaokstone :  8  Bla.  Comm. 
p.   396.    '*  Bailment  is  a  compendious  expreesion  to 
signify  a  contract  resulting  from  delivery "  :  Story  on 
Bailments,  p.  1.     Twice  over  the  same  writer  in  his 
work  on  Contracts,  ss.  680,  681,  speaks  of  bailment  as 
itself  a  contract.    **Depositum"  (that  is,  bailment)  ^ia 
a  contract,"  says  Orotius  in  his  introduction  to  Roman- 
Dutch   law:  Depositum,  s.  8.     ''The  contract  of  bail- 
ment "  is  not  a  mere  loose  and  common  phrase,  but  is 
the  accurate  expreesion  of  a  legal  idea;  and  I  must 
confess  it  appears  to  me  it  would  be  doing  some  violence 
to  the  plain  facts  of  thia  oaaa  to  hold  that  there  was  any 
implied  contract  (there  certainly  waa  no  expreaa  contract) 
of  bailment  between  the  priaoner  and  Keogh. 

On  the  question  as  to  larceny  at  common  law,  I  desire 
to  add  only  a  few  words,  and  to  call  attention  to  a  case 
to  which  my  attention  has  been  called  by  a  gentleman  a 
the  bar,  which  was  not  mentioned  in  the  argument,  post 
ribly  because  it  was  one  #hich  did  not  exactly  suit  the 
views  of  either  party  to  that  argnment    I  assume  it  to 
be  now  established  law  that  where  there  has  been  no 
trespass  there  can  at  common  law  be  no  larceny.    I 
assume  it  also  to  be  settled  law  that  where  there  bas 
been  a  delivery — in  the  sense  iu  whioh  I  will  explain  in 
a  moment— of  a  chattel  from  one  person  to  another, 
subsequent  misappropriation  of  that  chattel  by  the  per- 
son to  whom  it  has  been  delivered  will  not  make  him 
guilty  of  larceny,  except  by  statute,  with  whioh  I  am 
not  now  concerned.    But  then  it  seems  to  me  very  plain 
that  delivery  and  receipt  are  acts  into  which  menul  in- 
tention enters,  and  that  there  is  not  in  law  any  more 
than  in  sense  a  delivery  and  receipt,  unless  the  giver 
and  receiver  intend  to  give  and  to  receive  respectively 
what  is  respectively  given  and  received.    It  i«  intelligent 
delivery,  as  I  think,  wbioh  the  law  speaks  of,  not  a  mere 
physical  act  from  whioh  intelligence  and  even  con- 
sciousness are   absent.    I  hope  it  is  not  laying  down 
anything  too  broad  or  loose  if  I  say  that  all  acts,  to 
carry  legal  consequences,  must  be  acts  of  the  mind ; 
aud  to  hold  the  contrary — to  hold  that  a  man  did  what 
in  sense  and  reason  he  certainly  did  not,  that  a  man  did 
In  law  what  he  did  not  know  he  waa  doing,  and  did  not 
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Hum 


intend  to  cJo-^-to  hold  this  ii  to  expoM  the  law  to  rwj 
Just  Imt  whdily  napeeowry  ridloale  and  sooni.  I  agree 
with  my  brother  Stephen  that  fictions  are  •bjectionafole, 
nnd  I  deaire  not  to  add  to  them>  b«t  it  iieenia  to  me,  with 
•diffidenoe,  that  be  oreatoa  the  flotion  who  bolde  that  a 
man  doee  what*  he  doea  not  know  he  does  and  does  not 
•Miean  to  do,  not  be  who  eaj«  that  an  aotdone  by  an 
intolligent  being  for  which  he  is  to  be  responeible  la  not 
an  net  of  that  being  nnleaa  it  ia  an  aot  of  bia  intelligence. 
If  it  had  been  ao  decided  by  amthority  which  binds  me, 
of  oonrae  I  should  anbmit^  bnt  if  it  has  not  been  ao 
deeided,  I  take  the  freedom  to  say  that  it  is  not  law^— alt 
leaaC  yet.  In  this  oaae«  theiofore,  it  seemsr  to  me  there 
was  no  deliyery  of  the  sovereign  to  the  prisoner  by 
Xeogh,  because  there  was  no  intention  to  deliTer,  and  no 
^knowledge  that  it  had  been  dellTered. 

Applying  tho  same  principlea  of  reasoning,  it  appeal 
to  me  that  the  sovereign  waa  received  by  the  prisoner 
«lid  misappropriated  by  bim  at  one  and  the- same  instant 
of  time.  In  good  aeaee  it  seems  to  me  he  did  not  take 
ft  till  be  knew  what  he  had  got*  and  when  he  knew  what 
be  had  got  that  same  instant  he  etole  it.  Aocording  to 
All  the  cases^  if  at  the  very  moment  of  the  receipt  of  a 
ebattei  the  reeeives  iutettds  to  misappropxiato  and  does 
misapproprlato  it,  he  is  goilty  of  larceny.  I  think,  for 
the  reastma  I  havo  g{fea,  and  in  the  sense  I  have  defined, 
the  prisoner  did  so  here ;  and  this  seems  to  me,  with 
gtfeat  defffence  to  my  brother  Smith,  to  be  the  answer 
to  the  eaneedingly  able  mid  ingenious  paasage  in  his 
judgment  in  which  he  says  that  it  is  a  fallacy  to  con- 
found two  tfainga  so  utterly  different  as  the  discovery  of 
«  miatiABD  and  the  stealing  of  a  cbattoL  I  do  not  shrink 
irom  the  conclusion,  which  seems  to  me  goed  sense,  that 
«ometfmes  the  diseoveiy  of  »  mistake  and  the  stealing, 
of  a  chattel  may  be  the  same,  or  rather  may  be  two 
lorma  of  worda  eqnally  descriptive  of  the  same  facts,  if, 
as  here,,  the  chattel  is  really  dissevered  and  stolen  at  one 
and  the*  same  ioetent  ol  time. 

This  wonldt  be  my  view  if  the  case  were  bare  of 
4mllioiity,  and  the  mnttor  were  res  integra.  But  it  is 
ttot  r«#  tntepra,  fmd  there  is  abundant  authority.  On 
this  part  of  the  case  I  concur  with  my  brother  Cave.  I 
think  we  cannot  reverse  this  conviction  without  prac- 
tlcnlly  ovenmling  Lord  Bldon  in  Cartwright  v.  Oreen^ 
the  Court  of  Exchequer  in  Merry  v.  Oreen,  and 
the  dida  cited  by  my  brother  Cave  from  the  judg- 
ment of  the  marjority  oi  the  jadgea  io  S*^,  v.  MidcUeton, 
I  can  see  no  sensible  or  intelligible  distinction  between 
the  delivery  of  a  boveon  not  known  to  contein  a  sum  of 
money  or  a  pnvse  and  the  delivery  of  a  piece  of  metal 
act  known  to  oontai»  in  it  SiOs.,  and  the  paasage  in  the 
.judgment  of  Sir  A.  Oockbuvn,  which  waa  assented  to  by 
the  majority  of  the  Judges  in  Beg^  v.  MidditUm^  appears 
to  me,  ae  it  doea  to  my  brother  Cave,  to  be  decisive  of 
thiseaae. 

It  remains  only  fov  me  tooall  attention  to  Reg,  v.  RiUy^ 
Deanu  a  C.  U9.  Inthatcasaaman  had,  without  intend- 
ing  it,  and  inneosntly,  driven  off  a  lamb  belonging  to 
another  man  with  »  fleck  belongiug  to  himself.  Some 
time  altevwards  he  discevered  the  mistake,  and  sold  his 
own  flock  and  tbe  lamb  that  was  not  his  own  to  a  pur- 
ebaser.  It  was  held  that  he  waa  guilty  of  larceny  of  the 
lamb.  The  caae  waa  tried  in  I85»,  when  thc>  law  of  tbe 
xepUcatton  dt  mjumid  dedded  in  Crogate's  ease,  8  Bep. 
66b.,  and  the  dlstinetien  between  that  ease  and  trespass 
dscided  in  Scott^^Bhtpkerd,  %W.  B1.693,stiU  commanded 
tbe  assent,  indeed  tbe  veMiatien,  of  Weatminetor  Hall. 
Attd  thwgroand  eD  whiab  the  conviction  was  snpported 
hat  thew  had  been  a  trespass  ia  driving  off  tile 
»  hmwnver  ianoaeatly,  that  by  the  sale  the  trespass 
\  fdooiooa^  and  I  eappoae  feloniona  o^  iniHo^  to 
bring  it  withi»the  deflnitlona  given  U  17^  v.  TUmr^ 
iom.  Tba  eMWt  Iheia  i^held  the  eaaviotlon  en 
a  ground  extremely  technical.  If  the  owner  of 
the  lamb  had  been  present  when  it  was  driven  oft,  and 


believed  it  to  be  one  of  the  prisoner's  ibck,  sa 
tbe  present  argument  the  oonvietion  In  Aj) 
must  have  been  quashed.  X  eaanot  thtaik  iti 
made  any  dffferenoe,  and  the  caae  av  it  i 
authority  under  dreumstanoea  bardly 
those  in  the  present  case  for  npboltfng  ¥U§r% 
I  am,  therefore,  of  opinion  that  the  ceav 

In  the  judgment  I  have  pronoonoed  1 1 
say  that   my  learned   brothem    Grove, 
Htiddleetott  concur.     There  are,   the 
affirming  the  conviction  and  aevm  for  q^ 
vietlon,  and  Iff  tbe  Well-known  rule 
prcuumiiur  pro  negan^,  the  oonvietfon  i 

ConvidUon  afirmcd, 

Solieftois'  fon  the  prosednttms; 
BUm,  tat  BerfidgB  dk  MUm,  Iidoeater. 

dolioitor  for  the  prisoner.  Solicitor  fisft 


acK 

tSm,  V*  BuBflBBS.  (k| 

Compounding  a  feUmg — Agreement  U  t 
between  felon  and  a  person  other  <Asil 
the  goods  stolen. 

The  offenrn  of  oompoumding  a  lanm^i 
miHed  by  a  person,  other  thiu^  the 
stolen. 

It  is  not  material  to  allege  in  ths  ( 
dsfendatit,  in  fact,  akstained  from  j 

At  the  July  Session  1  of  the  Centval 
William  Henry  Burgess  was  anaigDed 
corder  on  an  Indictment  alleging  that  ootf  I 
feloniously  did  steal,  take,  and  carry  •••Tf 
— to  wit,  to  the  amount  of  tweaty- 
the  moneys  of  Henry  Bedford,  and  (bsl  1 
Burgess,  well  knowing  the  said  felosf  i 
done  and  committed  by  the  aaid  Artbar  f" 
said,  and  contriving  and  Intendhig  to  ] 
course  of  law  and  justice,  and  to  < 
said  Arthur  Bsgley  for  tbe  ftlonyi 
with  impunity  afterwards,  to  wit  on  i 
in  the  year  aforesaid,  unlawfully  and  ( 
compound  the  said  felony  with  the  esiAl 
and  did  then  exact,  take,  receive,  «D<i  ^ 
said  Ari;hur  Bagley  the  sum  of  28s.  fofr  * 
for,  compounding  the  said  felony  sad 
prosecuting  the  said  Arthur  Bagley,  ^ 
that  the  said  Arthur  Bagley  should  im^> 
for  the  felony  aforeaaid. 

Before  plea  pleaded,  the  prlscnei''  ' 
quash  the  indictment^  on  the  gteond  I 
professed  to  charge  the  prisoner  ^'*,  . 
compounding  a  flelony,  it  did  net,  in  '■J^  g 
offence,  there  being  no  allegaOon  ttet  ^  ^ 
sistod  ftrom  proseeoting  the  Moo,  wtao 
was  a  material  part  of  the  cflsnos  of  < 
felony,  and  that  if,  after  receiving  m« 
as  an  inducement  not  to  proeecate,  tlie  F"^ 
f act>  prosecuted,  no  oflenoe  woald  hats  ••■■ 
and  he  cited  Sea  r,  89one  imd  «rf*f^  | 
For  the  prosecnCton  it  waa  oontsaded  b»» 
consi<9ted  in  the  corrupt  agfC<«<P^??^ 
The  recorder  dedined  to  qoasfa  the  »y^ 
prisoner  then  pleaded  not  go^V*         m^m 
and  it  was  proved  that  the  piisontf  ^^rT\^^ 
a  distress  for  two  weeks'  root,  atfoootnv  ^| 
thegoods  of  aMr.  Bedford,  and  that «-» 


{t)  Reported  by  B«  B. 


at-Law. 


J 
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'wb&it  Ia  poMetdoa  as  the  prltoner's 
be  MM  «f  S8fl.  belonging  to  Mr.  Bedfoid 
in   Billoid'B  room,  and    abaooaded. 
mlMpaJ   of    ihie  fact  by  Bedfotd,  and 
[  tp  fal  tbe  Kialter  into  the  hands  of  the 
~  told  prisoner  he  wonld  leave  it  In 
r  on  tbe  3rd  of  April  gave  in- 
to the  polioe.    The  prisoner  on 
into  oommunieation  with  the 
■Mither  of  Arthur  Bagley,  and  sng- 
r  Chat  aho  should  send  her  son  to  see 
with   blm,  as  Mr.  Bedford  was 
saoney  by  instalments,  weekly  or 
[  pay  it»  and  then  he,  Bagley,  would  be 
d  eventually  he  handed  to  the  mother 
tbo  following  is  a  oopy  :^«<  I,  W.  H. 
not  to  charge  Arthur  Bagley  with 
Okat  I  have  now  against  him  on  the 
ded  to  pay  what  he  took  from  Peek- 
»iB  poaaeaskm— -vic.,308. — W.  H,  Bubobss. 
1085/'     On  tbe  5th  of  July  the  stepfather 
Bagley  to  the  prisoner's  house  and 
whiefa  he  told  falm  he  had  received  from 
,  and  at  the  same  time  signed  and  gave 
I  O  U    for  5s.,  which  tbe  prisoner 
tbe  prisoner  thereupon  wrote  a  receipt  at 
paper  above  referied  to  in  the  following 
red,  the  swm  thirty  shfllings  as  stated 
BuBesaa.— July  6,  1885.*' 

told  Bagley  he  was  a  free  man,  and 

all  right  as  he  bad  paid  the  money. 

paid  5s.  to  the  wife  of  tbe  prisoner, 

I  O  U.    Qp^ihe  U«i  of  Jdly  Bagley 

kf  tbe  p<4ioe  upon  ^e  iufof  matipn  of  the 

ba  dcseription  of  him  'which  bad  been  given 

Sa  April,  and,  npon  the  evidence  of  Mr. 

I  eoBfvicted  summarily  before  the  magis- 

»  of  tbe  case  for  the  prosecution,  tbe 

.  submitted  that  there  was  no  case  to 

FtOa  the  ground  that  tbe  owner  of  the 

a  person   whose  evidence  would  be 

i  lib  thl^f  are  the  only  persons  who 

a  Isnaaji,  and  that   in  this  case    the 

it  a  asessaary  witness  on  the  trial  of 

therefore,   his   undertaking  not  to 

wffh  a  criasintf  ofleooe  cotdd  not  impede 

'naifea.    fte  recorder  overrvied  the  ob- 

I  jory  foaad  tbe  prisoner  guUty. 

t  for  this  court  were  :— > 

indietasent  was  bad  en  the  face  of  it 
in  GfEenee  at  law,  aa^  ought  to  have 

any  evidence  to  be  left  to  the 
tr  upon  this  indictment. 

the   prisoner. — First,  the  indictment  is 
«s  it  is  aonsistent  with  the  allegations 
did  actually  prosecute  Bsgley.     The 
at  not  to  prosecute  does  not  complete  the 
Stone,  4  0.  A  P.  379.     [ffAwxiws,  J.— 
» do  yoQ  aay  the  offence  would  be  complete  ?] 
ledBsnoe  cbaxgad  can  only  be  committed  by 
I  tba  goods,  or,  at  least,  by  some  person  who 
I  Material  witness  for  the  prosecution  of  tbe 
perfect    stranger  agreed  to  desist    from 
i  would  clearly  be  no  offence  ;  and  here, 
was  ultimately  convicted  without  the 
All  the  authorities  speak  of  the 
a  felony  as  though  it  could  only 
Ihe  owner  of  the  goods :  CSoke's  Inst., 
Pleas  of  the   Grown,  pp.   73,  74  ; 
,  ToU  1,  p.  292 ;  2  Ohitty's  Grim.  Law, 

^  for  tbe  prose oution. — ^The  offence  is  complete 
r  person  who  is  in  a  position  to  proeeoute  agrees 


not  to  do  so.  Any  person  cognisant  of  the  felony  is  ii&- 
a  position  to  prosecute.  Here  the  prisoner  was  cognizant 
of  the  felony,  and  did,  in  fact,  set  tlie  law  in  motion* 
against  the  thief.     [He  was  stopped  by  the  covrt.] 

liord  OoLsuDoi,  O.J. — It  is  first  suggested  on  behalf 
of  the  prisoner  that  this  indictment  is  bad  beoausa  it  did 
not  allege  that  he  did  abetain  from  prosecuting.  In- 
this  view  it  would  be  impossibls  to  bb^  after  what 
lapse  of  time  the  offence  would  be  complete ;  and, 
indeed,  the  difficulties  in  the  way  of  that  contention 
seem  to  me  insoperable* 

Then,  further,  it  is  said  that  no  one  oan  be  guilty  of 
the  offence  of  compounding  a  felony,  or  theft-bote  as  it 
was  formerly  called,  exoept  the  .owner  of  the  goods.  I 
agcee  that  some  of  the  passages  cited  contain  espressiona- 
which  afford  some  conntenanoe  to  this  contention.  But 
this  was  probably  because  the  question  whether  the 
offence  could  be  committed  by  other  penons  was  not 
presant  to  the  minds  of  the  writers;  and  it  must  be 
observed  that  no  negative  expressions  are  used  by  them< 
to  the  effect  that  tHe  offence  cannot  be  committed  by 
peisons  other  than  the  owner  of  the  goods  stolen.  On' 
the  other  hand,  tbe  language  used  by  Blackstone  in  his 
Gommentaries  concerning  theft-bote  seems  to  me  to 
lliow  that  be  can  hardly  have  thought  that  any  such 
limitation  existed.  He  seems  to  Imply  that  the  defini- 
tion of  the  offence  of  compounding  a  felony  as  given  by 
the  Salic  law  was  a  good  one,  where  it  is  stated  that  any 
one  is  guilty  of  the  offence  "  qui/urtum  celare  veUet  it 
occuHe  sinejudiee  compoBitionem  fJM  admittere.'*  This 
seems  to  me  to  indicate  that  there  was  present  to  his 
mind  the  possibility  of  the  .offence  being  committed  by 
persons  other  than  tbe  owner  of  the  goods.  I  am  of 
optoion  that  this  convictfon  should  be  affirmed. 

Dbwicak,  Fibld,  HAWXXKSt  and  Wills,  JJ.,  conourred. 

ConvicUon  affirmed. 

Solicitor  for  the  prosecution.  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner^  J.  W.  BUton. 


Prob.  Div.  d;  Adm.  Biv. ; 
Admiralty.  | 


Nov.  5. 


"Thb  CmaBKFUiu"  (a.) 

BcUvage^Claim  for  ttnsaccess/u;  ssrvtees— i9Atp  a/tsr« 
tsorcfs  ealved  by  othere. 

The  ateamehip  H.,  proceeding  down  the  English 
Channel,  feU  in  off  Anvil  Point  with  another  ateamship- 
disabled  in  her  machinery,  whoae  master  requeated  to  be 
towed  to  Portland,  In  consequence  of  this  request 
hawsers  were  passed  between  the  two  venela,  and  the  H. 
totoed  the  0.  to  within  half-a-mUe  E,N.E.  of  the 
Shambles  Light  vessel.  The  hawsers  then  brohe^  and 
after  an  unsuccessful  attempt  to  again  take  the  dis* 
ahled  vessel  in  tow,  the  H.  being  herself  in  danger 
steamed  away  for  Portland,  Subsequently  two  steam* 
tugs  took  the  0.  in  tow  and  placed  her  in  safety  in 
Portland  Roads. 

The  ownere,  mader,  and  crew  of  t\s  H.  SQugM  to 
recover  salvage  remuneration  for  their  services. 

The  eotirt  found  that  the  position  in  which  the  0. 
lay  wAen  the  H.  left  7ur  was  one  of  considerably  greater 
danger  than  that  in  which  she  was  when  first  taken  in 
tow. 

Held,  that  the  own€rs,'mcuier,  and  crew  of  the  H. 
could  not  claim  as  salvors. 

This  was  an  action  of  salvage  promoted  by  the  owners, 
master^  and  crew  of  the  screw  ateamship  Oity  of  Ham'- 

(a.)  Repertsd  by  0.  F.  Jsmmott,  Esq.,  Barrister«at«Law. 
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High  Court. 


**  The  Ohbirful." 


Hi&K 


hurg  agalnftt  tbo  steamsUjp    Cheerful^  her  cargo  and 
ireight. 

Nov.  5. — The  action  wa«  now  heard  before  BaU,  J., 
UB^ted  by  two  of  the  Elder  Bretiiren  of  the  Trinitj 
Houee. 

Sir  W.  PhilHmore,  and  BuekniV,  Q.G.,  for  the  plalo- 
tiffi. — Although  the  efforts  of  Tht  City  of  Hamhnrg 
did  not  alone  lead  to  the  safety  of  The  Cheerful,  the 
oonrt  onght  not  to  hold  on  the  evidence  that  those 
efforts  in  no  way  contributed  to  a  successfal  result. 
Unless  the  court  can  so  hold,  the  plaintiffs  are  entitled 
to  be  remunerated  as  saWors:  The  E.  17.,  1  Spks.  63  ; 
The  Aline,  10  W.  R.  850,  Lush.  518 ;  The  Undaunted, 
Lush.  90.  8  W.  R.  Adm.  Dig.  22.  Moreo?er,  the  aroist- 
ance  rendered  by  The  City  of  Hamburg  was  rendered 
on  the  request  of  the  master  of  The  Cheerful,  and  the 
plaintifffi  having  done  their  best  to  place  her  in  safety 
are,  as  The  Cheerful  was  ultimately  salved,  entitled  to 
some  reward  even  if  they  are  not  strictly  salvors  :  The 
Melpomene,  21  W.  R.  956,  L.  B.  4  A.  &  B.  129. 

Myhurgh,  Q,G.,  and  Kennedy,  Q.C.,  referred  to  The 
Camellia,  9  P.  D.  27 ;  The  India,  1  W.  Rob.  406  ;  The 
Nellie,  2  Asp.  Mar.  Law  Gas.  142,  22  W.  R.  Dig.  235. 

BuiT,  J.— Tn  this  case  the  steamship  Cheerful,  a  Tessel 
of  1|014  tons  gross  register,  broke  down  through  the 
loss  of  her  propeller  at  a  distance  which  I  think  was 
stated  at  from  seven  to  ten  miles  from  Anvil  Point.    The 
steamer  City  of  Eamhurg,  which  is  a  vessel  of  some- 
what larger   tonnage,  at  once  came  to  her  assistance. 
The  accident  had  happened  somewhere  near  ten  o'clock 
on   the   night  of  February  1  of  this  year,  whilst  The 
Chetrful  was  on  a  voyage  from  London  to  Liverpool. 
The  weather  at  the  time  was  not  perhaps  ytry  bad,  but 
it  was  bad,  and  it  is  alleged  on  the  part  of  the  plaiotiffs 
that  if  they  had  not  taken  the  vessel  in  tow,  or  if  some- 
one had  not  taken  her  in  tow,  she  mnet  have  gone  on  to 
the  coaet  to  the  northward,  in  which  case  the  probability 
is  that  every  person  on  board  would  have  been  lost,  the 
coast  being  very  dangerous  just  at  that  position.     The 
defendants,  on  the  other  hand,  by  their  witnesses,  say 
— "True,  the   vessel  broke  down,  but   there    was    no 
imminent  danger  of  our  going  ashore;  and,  in  point  of 
fact,  if  we  had   been  left  by   The  City  of  Hamburg 
altogether,   it  is  not  likely  we  should   have  gone  on 
shore."     Well  The  City  of  Hamburg  is  asked   to  tow 
The  Cheerful  into  port.      She  takes   her  in  to^   for 
that  purpose,  and  they  proceed  together  for  Portland 
Roads,  but  when  near  the  lightship   on  the  Shambles 
both  the  hawsers  part  from  some  cause  or  other,  into 
which   it  is  not  necessary   for  me   to  inquire  at  the 
present  moment,  because  Mr.  Myburgh  has  very  properly 
said  he  does  not  mean  to  rely  on  the  charge  of  negli- 
gence made  in  the  pleadings  as  having  caused  the  part- 
ing of  the  hawsers.    When  the  hawsers  parted,  no  doubt 
the  position  of  the  vessel  was  one  of  considerable  danger. 
The  Cheerful  let  go  her  anchor  at  a  position  which  has 
been  marked  on  the  chart  and  agreed  to  between  the 
parties.     The   wind   at  the  same  time  seems  to  have 
been  tending  to  the  southward  more   and   more,    and 
getting  more  violent.     The  anchor  was  let  go,  I  think  it 
has  been  stated,  at  somethiog  like  three  o'clock  in  the 
morning.     The  City  of  Hamburg  at  that  time  was  still 
in  an  uninjured  condition.     She  stayed  by,  and  some  time 
later  on — ifter  daybreak,  I  believe— in  pursuance  of  a 
bail  or  some  request  made  from  The  Chetrful,  she  pro- 
ceeded to  steam  across  her  bows  from  the  port  side  of 
The  Cheerful  while  she  lay  on  her  starboard  side,  vritb 
the  view  of  dropping  a  life  buoy  and  sweeping  a  line 
across  the  bow  of  The  Cheerful  as  she  lay  to  her  anchor, 
with  a  view  of  getting  the  hawser  again  on  board.  Now, 
in  the  course  of  that  manceavre  she  got  out  of  command. 
It  is  said  that  she  was  struck  by  a  very  heavy  squall, 
and  so  came  athwart  the  bow  of  The  Cheerful  lying 


there   at  anohor.     Both  Tesaels  snstained 
damage.    It  seems  that  somewhere  aboat  9.30 1 
the  morning  a  tug  called  The  Queen  came  to  thsi 
ance  of  The  Cheerful,  took  her  in  tow,  and  wia| 
assistance  rendered  by  another  tug,  The  Gv\ 
took  her  into  Portland  Harbour,  a  place  of  latetfl 

Several  questions  of  importance  have  been  i 

this  ease.    First  of  all,  it  is  necessary  to 

amount  of  danger  in  which  The  Cheerful  was  at4 

periods  of  the  time  in  question.    Unquei 

she  broke  down  oil  Anvil  Point,  there  was  i 

But  the  Elder  Brethren  advise  me  that  there  m| 

imminent  risk  of  her  going  ashore.    Thece  is  i 

that,  after  the  hawsers  had  parted  in  the  nei 

of  the  Shambles,   and  after   The   Cheerful 

brought  to  anohor,  she  was  in  a  position  of 

siderable  danger.     That  danger  was  augma 

accident  which  afterwards  occarred  to  the  \ 

collision,  and  the  Elder  Brethren  advise  mi 

position  in  which  The  Cheerful  lay  when  TkJ 

Hamburg  left  her  was  one  of  considerably  ( 

than  that  she  was  in  when  she  was  first  taken  ii 

being  so,  the  question  arises  whether  the  oi 

and  crew  of  the  City  of  Hamburg  are  entitldi| 

remuneration.    I  am  reluctant  to  decide  i 

this  against  the  salvors,  but  I  feel  constrsioiil 

by  what.  In  my  opinion,  is  the  law  which  b«  r 

down  in  the  authorities  on  this  question.    Ii 

to  quote  the  language  of  Dr.  Lushington  is  ! 

1 W.  Rob.  406,  that,  '<  unless  the  salvors,  by  t' 

conferred  actual  benefit  on  the  saved  property, < 

entitled  to  salvage  remuneration.*'     It  foUowill 

I  ha¥e  said  that  no  actual  benefit  was  confei 

vesseLby  the  services  rrndeved  by  The  City  oft 

because  The  Cheerful  was  left  in  a  position  ofj 

danger  than  she   occupied  before  thote 

dealing  with  the  relative  amount  of  danger,! 

Brethren  and    I  have  not    forgotten  the 

The  Cheerful  was  left  near  Portland  Harbi 

tugs  can  be  obtained. 

As  regards  the  counter-claim,  it  has  beeo  i 
behalf  of  The  Cheerful  that  the  manner  in  V 
City  of  Hamburg  was  manosuvred,  with  a  vi«vil 
a  line  on  board  The  Cheerful,  was  negligtftjj 
af>ked  the  Elder  Brethren  their  view  on  thtr^ 
though  they  are  inclined  to  tlUnk  that  g^^i 
greater  skill  might  have  been  used,  and  ^^ 
collision  might  have  been  avoided,  yet,  hsrii|  < 
the  exigencies  of  the  position,  the  danger  is  r 
Cheerful  was  placed,  and  the  request  to  pen 
such  manoeuTre,  they  advise  me  that  tbe  faild*] 
form  that  manoeuvre  without  damage,  does  not  e^ 
negligence.  Both  claim  and  oonnter-clsin  ^ 
dismissed.    I  make  no  order  as  to  costs. 

Solicitors  for  the  plaintiffs.  Cooper  A  Co- 

SoUdton  for  the  defendants,  PriUhard  A  t 
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Feb.  8,  4. 


In  re  GLAmriLLR. 
Ellis  v.  Johnsoit. 


(«.) 


SepareUd  mkUe — RfiiraM  on  aniici' 
fdion — LidbQiUy  for  coaU* 


a,  he/ore  the  earning  into  operation 

I  Women* B  Property  Act,  1882,  brought  an 

fO»admini$traHon  of  a  truit  under  which  ehe 

'ito  the  ifioofne  of  a  ,fund  without  power  of 

The  court  held  the  (idton   ueelese,   and 

liliawd  incurred  hy  the  dffendante,  the  tru$tee$ 

l/W,  to  he  paid  hy  the  next  friend.    Be  was 

tend  unaUe  to  pay  t?^em,  and  the  court  gave  the 

I  liberty  to  retain  the  income  of  the  married 

^mtil  their  eoste  were  eatisfied, 

^m  appeal,  that  the  ease  being  unaffected  by  the 

T  Women's  Property  Act,  1882,  the  order  could 

^mpported  either  as  regards  the  future  income  of 

'  or  M  regards  the  arrears  which  were  in  the 

<^V_0/  ike  defendants,  hut  which  had  accrued  due 

"i  dale  when  the  action  was  instituted. 

\  Andrews,  Bdwards  v,  Dewar,  ante,  p.   62,  30 

im,  doubted. 

of  Bacon,    T.O.    (reported  ante,  p.  118), 

Ifioiii  a  decuion  of  Bacon,  Y.O.,  reported  ante, 
llben  tbe  facts  of  the  caae  are  stated. 

that  the  income  of  tbe  troat  f  anda  was 

I  from  tbe  rente  of  houaee,  payable  weoklj,  and 

r  weie  acoonnted  for  by  the  truateee,  and  paid 

|to  tbe  tcaaota  for    life  half-yearly.    The  trustees 

im  their  hands  a  sum  of  £36,  representing  Mr£. 

^Mitty  of  the  income  which  had  accrued  during 

I  I8tt,  md  which,  by  the  order  appealed  from, 

[  M  been  allowed   to  retain,  together  with 

Bto  which  Mrs.  Ellis  would  be  entitled, 

rUtareoits  of  the  action,  which,  owing  to  the 

7  of  tkenext  iriend  of  Mrs.  EUis,  the  plaintiff 

^Ktim,  bad  remained  unpaid. 

'^  the  Older  Mrs.  Ellis,  by  her  next  friend,  ap- 

Soberis,    fov   the    appellant. — Bacon,  Y.O., 

i  the  decision  of  Pearson,  J,,  in  In  re  Andrews, 

^▼.DrtOTr,  ante,  p.  62,  30  Oh.  D.  159 ;  but  the 

r  ia  VRmg,  as  its  effect  is  to  enable  Mrs.   Ellis   to 

Ate  bet  income,  which  she  is   restrained  from 

The  action  was   brought  before  1883,  and  ie, 

JJofe,  not  affected  by  the  Married  Women's  Property 

W  Kfened  to  Jaclcson  ▼.  Hobhouse,  2  Mer.  483  ; 
»«>»  t.  WhedwHght,  4  W.  R.  187.  6  De  G.  M.  &  G. 
1  «nd  Arnolds.  Woodhams,  21  W.  R.  694,  L.  R.  16 

•  39. 

y^^odwyek  HeaUy,  for  the  respondents,  the  trustees.— 
^^s  ihow  that  tbe  only  object  of  the  restraint  on 
"^  to  protect  a   woman  against  marital 

»sod  in  many  cases  the  court  has  charged  costs 
^^^^eit  which  a  married  woman  is  restrained  from 
-JfS^g,— as  in  Fleming  ▼.  Armstrong,  34  Bear,  109, 
)L*fcA_^'  Dig.  69,  thecoatsof  a  suit  for  partition, 

FlLrisSl*  *  ^^  ®'  ^•^  ®****®-     [^^^»  L,J.— The 

Tto»?*  of  the  court  to  do  this  was  doubted  by 

•wl     '*  *'*^  '°'  which  reason  a  power  of  sale  was 

^w  the  court  by  the  Partition  Act,  1868.]    Coats 

I ^l^^|*ttadea  charge  in  Claydon  ▼.  Finch,  L.  R.  15 

W  Reported  by  H.  F.  Ambdroz,  Esq.,  Barrister-at- 
Law. 


Eq.  266,  21  W.  R.  Big.  146 ;  and  in  In  re  Keane,  Lumky 
▼.  Desborough,  19  W.  R.  1025,  L.  R.  12  Eq.  115,  the 
costs  of  her  solicitor  were  so  charged.  [Fbt,  L.J. — Ha 
had  a  lien  thereon  by  statute.] 

He  also  referred  to  JIfoore  t.  Moore,  1  Coll.  54,  and 
lyCSchsmr  i.  ScoU,  24  BeaT.  239,  6  W.  B.  Oh.  Dig.  91. 

BusieU  Boberts  replied. 

Cotton,  L.J. — The  point  in  this  case  is  important,  aa 
likely  to  affect  numerous  other  cases*  Here  the  plaintiff 
is  a  married  woman,  suing  by  her  next  friend,  and  is 
entitled  to  a  life  interest  in  part  of  a  trnet  fund  for  her 
separate  nee,  with  a  restraint  on  anticipation.  The 
action  was  brought  for  the  administration  of  this  trust, 
and  by  the  order  on  further  consideration  it  was  declared 
that  the  action  had  been  wrongly  instituted,  that  it  waa 
useless,  and  that  the  costs  ought  to 'be  paid  by  the  next 
friand.  He  is  a  man  of  no  means,  and  has  disappeared, 
and,  by  the  order  now  appealed  from,  the  Vice- Chancellor, 
following  a  decision  of  Pearson,  J.,  has  ordered  that  such 
of  the  costs  as  have  not  been  paid  by  the  next  friend 
should  be  paid  to  the  trustees  out  of  tbe  income,  as  well 
already  accrued  as  to  accrue  in  the  future,  which  is 
payable  to  the  plaintiff  under  the  trust.  I  may  say  at 
the  outset  that  I  am  not  quite  certain  whether  Pearson, 
J.,  meant  his  decision  in  In  re  Andrews  to  be  under 
the  Married  Women's  Property  Act,  1882,  which  enables 
a  married  woman  to  sue  without  a  next  friend,  or  not. 
We  must  disregard  this  statute,  as  this  action  was  brought 
before  the  Act  came  into  operation,  the  plaintiff  suing  by  ' 
a  next  friend. 

Two  points  arise  on  the  appeal— the  one  on  the  future 
Income  of  the  trust  fund,  the  other  as  to  the  past  income 
already  accrued  due — both  of  which  are  affected  by  the 
order  appeikled  from.  Is  this  order  right  P  No  doubt  a 
married  woman  is,  In  respect  of  her  property.  In  an 
anomalous  position.  Separate  use  was  created  by  the 
Court  of  Chancery,  and  the  restraint  on  anticipation  waa 
added  In  order  to  prevent  a  married  woman  from  turning 
her  right  of  separate  use  to  her  prejudice ;  for,  being  in 
the  position  of  a  feme  sole,  she  could  act  as  such. 
Although  her  position  and  rights  were  so  anomalous, 
yet  scTeral  judges — amongst  others.  Lord  Eldon  and 
Wood,  Y.C. — have  laid  down  that  this  position  haTing 
been  once  asserted  for  her,  the  court  ought  not  to  fail  In 
giving  full  effect  to  it  And  even  in  cases  where  a 
married  woman  has  been  party  to  a  fraud,  the  courts 
have  given  no  relief  against  her  separate  estate,  which 
she  was  restrained  from  anticipating.  This  is  shown  by 
the  case  of  Arnold  t.  Woodhams,  from  which  I  will  quote 
this  passage,  as  It  thus  expresses  the  views  of  three 
judges  on  the  subject,  that,  "  upon  the  whole,  it  is  the 
sounder  course  to  adhere  to  the  view  taken  by  Lord 
Eldon  in  Jackson  v.  i7o&Aou«e— namely,  that,  having 
once  sanctioned  this  species  of  protection  to  a  married 
woman  by  making  It  impossible  for  her.  In  any  way 
whatever,  to  deal  with  the  fund,  the  court  .  .  .  must 
go  on  to  hold  her  interest  in  tbe  fund  protected,  even 
against  her  own  fraudulent  acts."  The  case  of  In  re 
Keane,  where  Wlckens,  Y.C,  gave  a  solicitor  a  lien  on 
an  annuity  given  to  a  married  woman  for  her  separate  uso 
without  power  of  anticipation,  depended,  not  on  the 
general  law,  but  on  the  Solicitors  Act,  1860,  under 
which  he  held  that  he  had  power  to  charge  the  property. 
Again,  the  case  of  I^(Echsner  v.  Scott  was  a  peculiar  one, 
but  Sir  J.  Romllly,  in  giving  judgment,  relied  especially 
on  the  clause  in  the  settlement  which  empowered  the 
trustees  to  reimburse  themselves  out  of  the  first 
moneys  that  might  come  to  hand  all  expenses  incurred 
by  them  in  the  execution  of  the  trust,  as  entitling  the 
trustees  to  have  their  costs  out  of  money  in  the  hands  of 
the  receiver  in  the  suit,  notwithstanding  the  plaintiff 
was  restrained  from  anticipation.  In  Claydon  v.  Finch 
a  writ  of  sequestration  had  been  issued  for  costs  ordered 
to  be  paid  by  a  married  woman  under  an  order  of  the 
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DiTorce  Ooart ;  bat  the  income  had  alreadj  aooraad,  and 
that  case  has  no  bearing  on  the  question  as  to  f  utare 
income,  and  the  cases  to  which  I  ha?e  referred  do  not 
in  an  J  way  interfere  with  the  principle  which  I  hare 
fltated  ought  to  guide  us  in  considering  the  question. 

Then,  there  is  the  case  of  In  re  Andrewit  in 
which  it  maj  be  that  Pearson,  J.,  relied  on  the 
Harried  Women's  Property  Act,  1883,  otherwise  his 
order  was  not  in  accordance  with  the  settled  rules 
of  the  court.  That  it  is  so  is  shown  by  the 
form  of  judgment  in  such  cases,  which  directs 
payment  out  of  such  part  of  the  married  woman's 
separate  estate  as  she  was  not  restrained  from  antici« 
pating.  [His  lordship  here  read  the  judgment  of 
Pearson,  J.,  on  this  point,  and  continued: — ]  With 
great  respect  to  the  learned  judge,  I  do  not  think  that 
the  court  has  any  such  power  as  he  states,  nor  any  right 
to  touch  such  a  fund,  unless,  that  is,  such  a  course  can 
be  justified  under  the  Married  Women's  Property  Act, 
1882.  So  far  as  it  affects  the  future  income,  therefore, 
the  order  appealed  from  cannot  be  supported. 

As  to  the  income  which  has  already  accrued,  I  am 
certainly  not  inclined  to  increase  the  protection  already 
gifen  to  married  women,  and  I  in  no  way  doubt  the 
power  of  the  court  to  get  at  any  income  which  may  have 
accrued  due  before  the  married  woman  has  committed 
the  act  which  gives  rise  to  her  liability.  But  here  the 
arrears  of  income  accrued  between  the  date  of  the  order 
on  further  consideration  and  the  present  time.  The  act 
•of  the  married  woman  which  gave  rise  to  her  liability 
was  the  procuring  her  next  friend  to  institute  the  action. 
The  arreard  accrued  after  the  date  of  bringing  the  action, 
and  it  would  be  wrong,  therefore,  to  allow  these  arrears 
to  be  affected  by  this  order,  though  I  by  no  means 
doubt  the  power  of  the  court,  in  soma  cases,  to  make 
orders  nilecting  income  already  accrued.  The  order 
appealed  from  must,  therefore,  be  reversed. 

BowsN,  L.  J.— I  am  of  the  same  opinion .  The  question 
of  the  power  of  the  court  to  make  an  order  afieoting  the 
future  instalments  of  a  married  woman's  property  which 
she  is  restrained  from  anticipating,  and  its  power  to 
«ilect  the  arrears,  rest  in  this  case  on  the  same  founda- 
tion, and  one  part  of  the  order  appealed  from  cannot  be 
reversed  without  invalidating  the  rest.  What  is  the 
origin  of  the  order,  and  what  is  the  act  done  by  the  married 
woman  which  alone,  in  any  view  of  the  case,  can  give  the 
•court  jurisdiction  to  make  such  an  order?  The  only 
act  is  the  original  bringing  of  the  action,  and  it  is  the 
insolvency  of  the  next  friend  that  makes  it  necessary  to 
provide  for  the  costs  of  the  respondents.  The  broad 
principle  of  the  position  of  a  married  woman  in  equity 
with  regard  to  property  which  she  is  restrained  from 
anticipating  was  explained  in  Pike  v.  Fitzgihhon,  29 
W.  B.  551,  17  Cb.  B.  454,  and  juat  now  by  Cotton,  L.J. 
£he  has  no  power  during  the  coverture  to  dispose  of 
such  property  by  anticipating  it,  whether  by  incurring  a 
debt  payable  in/uiuro,  or  by  entering  into  a  contract  or 
incurring  any  obligation  under  which  any  person  other 
than  herself  can  intercept  the  right  to  receive  the  in- 
come. She  can  prejudice  her  rights  neither  by  means 
of  a  contract  nor  even  by  being  guilty  of  a  fraud.  Is  it 
then  consistent  with  this  principle  to  allow  her,  by 
bringing  an  improper  action,  to  give  jurisdiction  to  the 
court  to  render  such  property  liable  to  the  costs  of  the 
action  P  It  seems  to  me  that  the  principle  of  Pike  v. 
Fitzgibhon  answers  this  in  the  negative.  She  cannot 
prejudice  her  right  to  the  future  enjoyment  of  the  in- 
come of  her  property  as  it  faUs  due.  To  give  th?  court 
the  right  to  interfere  at  will  with  such  property  would  be 
to  interfere  with  the  terms  of  the  original  trust  in  her 
favour,  and  that  by  its  own  prerogative  power.  I  do 
not  think  the  court  has  any  such  power  to  displace  the 
original  intention  of  the  settlor.  I  say  nothing  as  to  the 
question  which  might  arise,  whether,  that  is,  the  court 


could  make  an  order  affecting  the  arrears  of  ia( 
already  accrued,  so  as  to  inflict  punishment  oa 
any  act  done  by  her  after  they  have  so  fallen  due. 
is  unnecessary  to  give  any  final  opinion  on  that 
I  agree  that  the  appeal  must  be  allowed. 

F&T,  L.  J. — I  also  am  unable  to  agree  with  the  da^ 
of  the  yice-Chancellor.  This  action  was  bsgtm  b 
the  Married  Women's  Property  Act,  1882,  ctoM 
operation,  and  the  question  of  the  rights  and 
of  a  married  woman  who,  under  that  Aet»  ihi 
plaintiff  without  a  next  friend  with  regard  to 
to  which  she  is  entitled  for  her  separate  um^ 
restraint  on  anticipation,  does  not  arise,  snd  I 
opinion  thereon.  This  action  waa  begun  in  IJ 
in  fact  came  to  an  end  by  the  order  on  further 
ation  made  in  1884,  by  whieh  tha  next  frieal 
ordered  to  pay  the  whole  costs  of  the  action, 
ground  that  it  was  improperly  instituted.  The 
Chancellor  has  directed  that  such  costs  as  thi 
friend  did  not  pay  were  to  be  paid  to  the  trust 
the  income  to  which  Mrs.  Ellis  is  entitled 
trust. 

That  order  affects  two  funds — the  balance  of' 
then  accrued  due  and  in  the  hands  of  the 
otherwise  payable   to  the  plaintiff,  and  the 
accrue  due  in  the  future.     It  is  agreed  by 
the  only  money  in  the  trustees'  hands  at  the  date 
order  was  £36,  representing  the  plaintiifs 
income  for  1885.    Every  part  of  that,  therefore, 
after  1884  when  the  proceedings  in  the  action 
end,  and  everything  done  by  the  married 
supposed  to    have   created    her  liability  to  pey 
costs  was  anterior  to  the  time  when  the  warn 
due.    To  allow  this  sum  to  be  affected  by  her  sol 
acts  would  be  to  allow  her  to  anticipate  her  i\ 
Such  an  order  would  be  inconsistent  with  the  rij 
married  women.    If  this  view  is  true  with  regaid 
income  which  is  already  in  the  trustees'  handi,  it 
with  still  greater  force  to  income  which  is  still  to 
due.    It  follows  that  the  order  appealed  from 
stand. 

It  is  not  necessary  to  express  any  opinion 
to  whether  the  court  could  touch  any  income  ilj 
trustees'  hands    in  respect  of  any  act  done  )f 
married  woman  after  the  money  came  into  their^ 
or  whether  anything  short  of  actual  payment 
married  woman's  hands  would  be  a  sufficient  ^ 
to  the  trustees.    On  that  I  give  no  opinion. 

The  only  authority  for  the  Vioe-CbanceUor*i 
the  case  in  In  re  Andrews,    That  case  wse,  I 
commenced  in  1884— that  is,  after  the  Married  W( 
Property  Act,    1882,    had  come  into    operation 
Pearson,  J.,  intended  to  rest  his  decision  on  thst  " 
did  not  say  so,  and  I  give  no  opinion  on  that, 
do  feel  bound  to  say  that  I  cannot  follow  the 
given  by  the  learned  judge  for  his  order.   I 
think  the  court  has  any  power,  as  he  assomed  it 
affect  this  fund.     [His  lordship  read  the  rem 
Pearson,  J.,  in  the  case  of  In  re  Andrewt,  ww 
tinned: — ]      In     my    judgment,    the   court 
discretionary  power  to  release  the  fetter  of 
anticipation  whenever  it  thinks  right  to  do  00,  ot 
in  accordance  with  the  provisions  of  the  OoBfef 
Act,  1881. 
The  order  appealed  from  must  be  dieohaigs^ 

Appeal  aUowed, 

Solicitors,  Q.  F.  Rohimon;  R.  Chapman. 
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oT  AmAL. 


Babin  v.  Huorbs. 


CSouRT  OP  Appeal. 


iGhia.Bir.  Jan.  29,  80. 

t^Hmktd  of  tru^ee^Breaeh  of  truU-^Adive 
'\  mi  owmoffft — Claim    ttgaind  cth-trustee  for 

I  flw  J^  the   Married  Women* s  Property  Act, 
*  iQWftrried  looman  i$  a  irwtee,  her  hwbar.d 
r^  her  hretuhee  of  trtut,  and  there  ia  no 
k  he  made   between   atHve   hreaehee    and 

who  leaves  the  management  of  th^  trmt 
utirdif  to  hie  oo^iruetee  cannot  have  indemnity 
thtmdee  for  lou  oeeaeUmed  by  homH  though 
teds  of  thixt  oo^truetee, 
offkMft  J't  affirmed. 


Ifrom  £aj,  J. 

I  was  by  benefidariea  agalnat  traateea  for  a 
i  el  trust,  and  ona  of  the  trusteea  claimed  to  be 
lified  by  the  other. 

iHoghae  and  Hra.  Edwarda  (wife  of  the  BeT.  E. 
k)  mat  the  trusteea  of  a  anm  of  £2,000,  inyested 
nd  of  the  Mersey  Docks  and  Harbour  Board, 
\  iaienst  at  five  per  cent  In  1880,  the  board 
i  notioe  that  the  bond  would  be  paid  ofl  or 
;  reduced  to  three  per  cent,  after  a  certain 
I  the  trustees  being  anxious  that  the  income  of 
iries  should  not  be  diminished,  it  was 
itiicoept  payment  of  the  £2,000.  The  trustees 
JanGoipt  for  the  money  and  an  authority  to  the 
i  te  pay  it  to  the  order  of  Miss  Hughes  and 
^  Ida,  her  adviser ;  and  the  board  gave  a  cheque 
I  £2,000  to  them  as  requested.  Miss  Hughes 
0  Mr.  Edwards  on  the  14th  of  September  that 
^AeWifoimd  a  auitable  mortgage  investment  she 
1 1^  igaio.  By  Mr.  Burden's  advice.  Miss 
» )at  the  money  on  eight  leasehold  houses  in 
'^SHrniee,  Wood  Green,  and  the  mortgage  was 
i  to  HlM  Hughes  and  Mr.  Burden,  Mr.  and  Mrs. 
I  lot  bong  parties.  The  cheque  from  tho 
^/iodonedby  Miss  Hughes  and  Mr.  Burden, 
iteWto  the  dortgagor.  On  the  2nd  of  November, 
^flociMi  note  to  Mr.  Edwards  that  the  money  had 
kiBfttted  on  a  mortgage  of  house  property,  but  did 
"ftbatitwas  leasehold.  Mr.  Edwards  made  no 
k  The  interest  on  the  mortgage  fell  into  arrear, 
I  beneficiaries  commenced  this  action  in  May, 
V.  Edwards   claimed    indemnity    from    Miss 

j^y  on  the  27th  of  February,    1885,   held   the 
M>  We  to  replace  the  trust  fund,  and  dismissed  the 
■««.  Bd wards  against  his  co- trustee. 
''Awards  appealed, 

law!  ^  ^'"'*^' '°'  *^®  appeUant.— Mr.  Edwards,  as 
J™nd  of  i  trustee,  is  liable  for  an  active  breach  of 
t^  '*'«— for  what  may  be  called  a  devastavit — 
•■SJHr*"**"^'  for  her  omissions.  Neither  of  them 
27^  engaged  in  the  matter.  They  signed  the 
i-fk^*  woney,  but,  as*  they  did  not  actually 
c— ^y°*wia  not  enough  to  charge  them.  They 
j7?"''o' conformity :  Leigh  t.  Barry,  3  Atk.  583  ; 
J.  5i['^>  ^viindaU  v.  FigoU,  6  W.  B.  552,  3  K.  & 
^  qbI  '"^^^y  remained  in  the  active  trustee's 
J^li&BrV^'  a  reasonable  time,  and  the  other  was 
^  ii^n^^  it  remain  without  making  inquiries. 
«tJtkd?V  *^'^  ia  lUble  for  a  breach  of  trust,  he  is 
oaholl'^  ^demnified  by  Miss  Hughes.  She  acted 
tbeiinT'^^^^^^y  in  taking  the  mortgage,  and 
....^^.^l^^^liaWe:  Earl  FowUtt  v.  Herbert,  1  Ves. 

'•^  ^ttedbj  C.  Abchbb  Ooojl,  Eiq.,  Baixiflter-at- 
Law. 


Jun.  297  ;  Franco  v.  Franco,  3  Ve^.  juu.  75  ;  Lockhart 
▼.  Reilly,  4  W.  E.  438.  1  De  G.  &  J.  464;  Batler 
V.  Butler,  26  W.  R.  85,  7  Oh.  D.  116  ;  Thompson  v. 
Finch,  8  De  G.  M.  &  G.  560,  5  W.  R.  Ob.  Dig.  93. 

Dauney,  for  the  beneficiaries,  was  not  called  on« 

Dunham^  for  Miss  Hughes,  called  on  only  as  to  the 
question  of  indemnity. — ^In  Lockhart  ▼.  Beilly  the 
innocent  trustee  acted  with  the  advice  of  the  other,  who 
was  a  solicitor.  Miss  Hughes  acted  on  Burden's  advice, 
and  was  misled,  and  her  default  is  at  least  no  worse 
than  that  of  Edwards. 


Vernon  Smith  replied. 

OoTTON,  Ii.J. — ^This  is  an  appeal  by  Mr.  Ei wards 
from  a  decision  of  Kay,  J.,  in  which  two  points  are 
raised.  The  wife  of  Mr.  Edwards  was  one  of  the  three 
daughters  of  the  testator,  and  one  of  the  trustees  of  his 
will.  The  first  point  is  that  the  plaintiffs,  who  are  the 
beneficiaries  of  the  trust  fund  which  has  been  lost,  are 
not  entitled,  as  against  him,  to  have  the  fund  replaced, 
on  tho  ground  that  all  that  his  wife  and  himself  could 
be  said  to  be  guilty  of  was  negligeuoe,  and  there  had 
been  no  such  dealing  on  the  part  of  either  of  them  with 
the  trust  fund  as  to  amount  to  what  Mr.  Smith  has 
called  a  devastavit.  That  Is  a  technical  term  which  is 
not  properly  applicable  to  trustees  at  all,  but  I  suppose 
what  was  meant  was  that,  as  husband,  he  was  liable  for 
his  wife's  acta  only  if  she  misappropriated  the  money, 
and  not  for  a  mere  negligent  breach  of  trust  by  her. 
On  that  point  we  did  not  call  upon  the  counsel  for  the 
respondent.  AU  the  trustees  are  clearly  answerable  to 
the  beneficiaries. 

The  fund  in  question  was  invested  on  a  Mersey  Dock 
bond,  and  when  the  interest  thereon  was  reduced  it  was 
paid  off  at  the  instance  of  Miss  Hughes,  who  was  most 
in  the  habit  of  seeing  the  tenant  for  life  of  the  fund,  in 
order  to  prevent  her  income  being  diminished.  The 
other  trustees  were  rather  unwilling  that  this  should  be 
done,  but  they  all  signed  an  authority  which  enabled 
the  money  to  get  into  Miss  Hughes'  hands  and  her 
adviser,  Mr.  Burden.  This  is  a  breach  of  trust  for 
which  they  are  all  liable  to  their  cestui  que  trusts  for 
the  money  not  having  been  properly  re-invested,  for  it 
would  be  wrong  to  say  that  a  husband  is  liable  for  some 
of  his  wife's  breaches  of  trust,  and  not  for  all,  because, 
during  the  coverture,  he  is  regarded  as  the  acting  party 
for  his  wife  in  her  capacity  of  trustee.  He  ia  liable, 
therefore,  for  her  breaches  of  trust. 

The  second  and  more  difQoult  question  arises  on  the 
third-party  notice,  by  which  Mr.  Edwards  claims  in- 
demnity against  Miss  Hughes  on  the  ground  that  she 
was  the  acting  trustee,  and  took  upon  herself,  jointly 
with  Burden,  to  invest  the  money  on  improper  seouritiee* 
Edwards  says  he  left  this  part  of  the  business  to  her, 
and  that  she  is,  therefore,  liable. 

First,  as  to  the  authorities.  There  are  very  few  cases 
to  be  found  in  which  a  trustee  who  has  been  guilty  of  a 
breach  of  trust  has  successfully  asked  for  indemnity 
from  his  co-trustee.  Lockhart  ▼.  Beilly  and  Thompson 
V.  Finch  are  the  most  prominent  cases.  The  former  of 
these  is  reported  at  the  hearing  in  25  L.  J.  Ob.  697, 
from  which  it  appears  that  Ellis  had  not  only  been 
the  acting  trustee,  but  also  acted  as  solicitor  for  himself 
and  his  oo- trustee,  and  that  it  was  his  negligent  and 
careless  advice  on  which  his  co- trustee,  Lockhart,  had 
relied,  and  it  is  on  this  that  Lord  Oranworth  decides 
the  case.  He  says :  *^  Then  as  to  the  question  between 
Lockhart  and  ElUs,  I  confess  I  agree  with  Mr.  Wigram 
in  the  conclusion  that  Ellis  is  the  person  who,  as 
between  them,  must  be  responsible.  The  whole  thing 
was  trusted  to  him.  He  was  the  soUdtoff,  and  inde- 
pendently of  the  consideration  that  one  cannot  help 
seeing  it  was  done  with  the  view  of  favouring  hia  own 
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family,  yet,  if  that  bad  not  been  bo,  tbe  oo-trostee  leaves  it 
ivitb  the  floIicitoT-trustee,  by  trbose  negligence  (I  use  no 
barsber  word)  all  tbls  evil,  in  a  great  degree,  has  arifleo." 
Therefore,  to  a  great  extent,  the  Lord  Chancellor  does 
rely  on  the  fact  that  he  oconpied  the  position  of  a 
solicitort  and  was  advising  bis  co-trastee.  Again,  in  the 
case  of  Thcmpion  ▼.  Finch^  where  tbe  court  allowed  one 
trustee  to  prove  against  the  estate  of  his  insolvent  co- 
trustee for  the  full  amount  of  the  trust  fund,  it  appears 
that  the  insolvent  trustee  was  a  solicitor,  that  he  bad 
got  tbe  trust  fund  into  his  own  hands,  mixed  it  with  his 
own,  and  invested  it  on  a  mortgage  to  a  client.  Here, 
again,  the  fact  that  he  was  a  solicitor,  and  had  got  the 
money  and  used  it  for  his  own  purposes,  was  relied  on 
both  by  tbe  Master  of  tbe  Bolls  and  the  Court  of  Appeal, 
so  much  so  that  the  Lords  Justices  agreed  in  thinking  that 
the  trustee  ought  to  be  called  upon  to  show  cause,  why  be 
should  not  be  struck  off  the  rolls. 

It  is  obvious  that  when  one  of  two  or  more  trustees 
has  got  a  fund  into  his  hands  and  has  made  use  of  it,  he 
is  liable  to  indemnify  his  co- trustee.  And  I  think  it 
would  be  wrong  for  us  to  lay  down  any  definition  or 
limitation  of  tbe  circumstances  under  which  a  trustee 
ought  to  be  so  held  liable ;  but  so  far  as  the  cases  have 
as  yet  gone,  it  is  only  where  he  has  himself  got  the 
benefit  of  the  breach  of  trust,  or  where  the  relationship 
between  them  was  such  as  to  justify  the  court  in  holding 
the  one  trustee  solely  liable. 

In  this  case  the  cheque  from  tbe  Mersey  Dock  Co. 
was  made  payable  to  the  order  of  Miss  Hughes  and 
Mr.  Burden,  and  was  indorsed  by  them  and  banded  to 
the  mortgagor.  Mr.  Edwards  relies  on  Miss  Hughes's 
letter  as  amounting  to  a  promise  that  nothing  should 
be  done  with  tbe  money  without  consulting  him.  I 
do  not  take  that  view  of  tbe  letter,  nor,  I  think,  did  Mr. 
Edwards,  on  the  2nd  of  November.  After  tbe  mort- 
gage had  been  effected,  he  received  a  letter  saying  that 
^e  money  bad  been  invested  on  a  mortgage  of  house 
property,  but  without  saying  that  they  were  leaseholds. 
He  did  nothing  further  till  May,  1884,  and  had  he 
thought  that  information  was  to  be  given  him  about  it, 
it  is  clear  that  in  the  interval  he  would  have  inquired 
iato  the  particulars  of  the  investment.  Miss  Hughes 
was  the  acting  trustee  certainly,  bat  Mr.  Edwards  did 
nothing,  and  it  would  be  wrong,  where  a  trustee  h^  acted 
honestly,  though  erroneously,  to  hold  him  liable  to 
indemnify  a  co-trustee  wbo  does  nothing.  Miss  Hughes 
was  acting  with  the  best  intentions,  and  believed  tbe 
property  to  be  a  sufficient  security,  though  she  did  not 
properly  inquire  into  it.  The  money  was  lost  as  much 
by  the  default  of  Mr.  Edwards  as  of  Miss  Hughes.  It 
would  be  wrong,  in  my  opinion,  to  allow  him  any  right 
of  indemnity  from  her.  The  appeal  fails,  and  must  be 
dismissed. 

BowsN,  L.J. — In  this  case  I  am  afraid  my  judgment 
must  have  an  uncertain  sound.  The  Lords  Justices  are 
far  more  familiar  with  the  subject  than  I  am,  and,  no 
doubt,  are  right.  My  difficulty  is  in  seeing  that  both 
Mr.  Edwards  and  Miss  Hughes  were  in  pari  delicto  as 
between  one  another.  As  regards  their  cestui  qtte 
irusU  they  were  both  grossly  negligent,  and,  of  course, 
liable;  but,  as  regards  each  other,  I  have  felt  some 
doubt  whether  Miss  Hughes  has  not  incurred  an  obli- 
gation towards  her  co-trustee,  Mr.  Edwards.  A  trustee 
who  wrongly  allows  his  co-trustee  to  receive  a  fund  is 
in  part  delicto  with  him  as  to  that,  but  I  feel  a  difficulty 
in  seeing  that  by  so  doing  he  thereby  consents  to  his  co- 
trustee doing  as  he  likes  with  the  money.  Had  there 
been  in  this  case  an  express  bargain  that  Mies  Hughes 
was  not  to  part  with  the  money  without  letting  her  co- 
trustee know,  it  would  be  difficult  to  see  why  she  should 
not  be  liable|^o  indemnify  him.  And  my  difficulty  is 
whether,  when  a  trustee  allows  bis  co-trustee  to  receive 
a  fund  on  tbe  faith  that  be  will  not  part  with  it»  the 


latter  does  not  come  under  an  obligation  towards 
00- trustee  arising  from  the  relationship  betwesa  tt 
and  from  his  having  possession  of  the  fund.  And 
fact  that  both  of  them  are  liable  to  their  eesdn'jsetr 
would  not  prevent  tbe  existeDce  of  a  Uabilitjtoi 
each  other. 

I  feel,  however,  no  confidence  in  my  somplai,  i 
my  brethren  are  so  clear  in  their  view  of  the  abieoo 
any  right  on  the  part  of  the  appellant  to  indenid 
certainly  decline  to  differ  from  them. 

F&T,  L.J. — On  the  first  point  argued  on  tbiiif 
the  appellant  has  no  ease  at  all.     It  has  been  sag 
that,  in  bis  capacity  of  husband,  be  is  liable  for 
only  of  bia  wife's  breaches  of  trusty  but  not  fof  d 
I  think  that  his  counsel  desired  to  draw  some 
between  active  and  passive  breaches  of  trust   It 
mitted  that  there  )s  no  authority  for  the  dietii 
I  can  find  no  principle  of  law,  as  regards  caaei 
the  Married  Women's  Property  Act,  1882,  ssto 
I  say  nothing,  from  making  any  such  distinctioe, 

Ou  the  second  point  I  think  also  that  tbri 
fails.  This  part  of  the  appeal  is  based  on  soi 
that  one  trustee  is  liable  to  indemnify  his 
against  injury  caused  by  his  own  acts.  ,  I  knovi 
such  right.  If  any  existed,  there  would  be  an 
of  cases,  and  the  courts  would  be  crowded  wifch 
on  the  subject.  Tbe  authorities  on  tbe  point 
tremely  few,  and  do  not  favour  the  notion  that  ufj 
general  liability  exists.  In  the  two  cases  in 
trustee  has  been  held  only  seoondarily  liable 
breach  of  trust,  be  bad  an  independent  right  m 
demnity  against  his  co-trustee,  who  had  acted  ai 
tor  to  the  trust.  I  cannot  say  that  no  other  cutj 
arise  for  allowing  this  right  of  indemnity,  bat  the<^ 
should  be  very  jealous  in  allowing  such  a  rigMJ 
would  act  as  an  opiate  to  the  consciences  and  '  '^ 
gences  of  trustees,  and  instead  of  the  ceitvi  pt 
having  the  protection  of  several  acting  tratteei  t» 
to,  one  of  them  might  do  nothing,  looking  forisdM 
from  the  acting  trustee.  Such  a  doctrine  wobU 
contrary  to  the  policy  of  the  court. 

The  loss  here  has  resulted  from  tbe  actton  of 
Hughes  and  from  the  inaction  of  Mr.  Edwaida 
mistake  was  an  honest  one,  and  arose  from 
If  he  bad  used  the  diligence  be  ought  after 
money  to  come  into  tbe  hands  of  the  two 
the  loss  might  not  have  occurred,  and  the  moiif 
have  been  recovered,  for  it  does  not  appear  at  «l^ 
the  property  sank  in  value.    The  loss  was  cauoedn 
mistaken  action  on  Miss  Hughes'  part,  and  b/w 
greater  mistake  and  negligence  on  tbe  part  of 
Edwards.    The  two  were  in  pari  ddieto,  and  oaa^ 
them  has  no  right  to  any  relief  against  the  other. 
appeal  fails,  and  must  be  dismissed,  with  costs. 

Appeal  dismitsed. 

Solicitors,   Feacock  <fc   Ooddard,  for  -CM  ^^ 
Holyhead  ;  Carter  cfir  Bell;  J.  J.  Chapman, 


From  Chan.  Div.  ^*^'^' 

Ajshbt  v.  Dat.  (a,) 
Banking  €iecount — Joint  guarantee'^ Death  of  ??VjL,. 
guarantors — Liability  of  the  •«'^''^'"^*S2i 
Bentation-^Ettoppel^Lord  Tenterden't  i»  (*  ^* 
cU),a.8. 

This  was  an  appeal  by  the  defendants  ft«"  *  ^  j^tf 
ment  of  Bacon,  V.C,  in  favour  of  tbe  plaintu* 
case  is  reported  in  33  W.  R.  631.  ^^_^^^,^ 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Bsiriate^^'' 
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OouBTor  AmAL, 


Iir  KB  NOHXAN. 


Court  op  Actual, 


[JfaHen,  Q,C,^Finlay^  Q.C.,  and  Norihmore  Lawrence, 
rtbeplfttntifiL 
J2t9^i  Q.C.,iDd  J»  (7.  Laingt  for  the  defendants. 

[^AeOonrfLoidEaHBB,  M.B.,  Lxndlbt,  and  Lopbs, 

"J.)  wittoit  giving  a  deoiBion  as  to  whether  the  death 

oae  jnt  guarantor    ipso  fcLdo    determinee    the 

,  ifinaed  the  Jadgment  of  the  Yioe-Oban- 

^klibg  that  the  defendants  had,  by  their  oon- 

^intedtlw  guarantee  as  stQl  in  exiitenoe  after  the 

h  rftbeir  joint  gnarantor;  and  that  the  guarantee 

ibie  to  the  new  oompanj  either,    on  the 

\  the  parties  by  their  oondaet  treated  the 

tvfoaopUoable,  or  on  the  groand  that  the 

had  led  the  plaintiib   to  belioTe  that  the 

imnpany  was  still  in  existence  after  September, 

'  I A  change  of  name  only.    The  court,  how- 

I  an  aoooont  to  be  taken  of  what  was  dne 

sgoanntee. 

n,  Trinders  Jfe  Bomer ;  Walker  A  Mtvohum^ 


lQ.B.Dif. 


In  re  Nobmak.  (a.) 


Jan.  28. 


ani    dieni  —  Taxation  -^  *'  Special    circum^ 
;*Solieitor9  Ad,  18i3  (6  <fe  7  Fief.  c.  73),  $. 
\d  naUs  by  »olicUor^s  derh^-'Coita. 

"tpeeial  cireunutancee  **  required  ly  the  ScHci* 
1843,  to  enH^e  a  client  to  have  hie  solicitor'e 
o/(er  ike  eaepiration  of  twelve  months  from  He 
ore  these  which  appear  to  the  Judge,  having 
i^aremnstanees  of  the  particular  case^  to  he 
nd  eugpiional  as  to  justify  taxation.  It  is 
M  for  one  court  to  limit  the  discretion  of 
^Jsifisg  down  theU  *' special  circumstances" 
"^cnattilflii  there  are  certain  specified  circum- 
MEtniaeBie. 

^  siUcUor,  db  has  employed  his  own  clerk  to  take 
M^  cannot  charge  hie  client  with  the  fees 
^9 professional  shorthand  writer. 
.  *»to/  lUthew  and  A.  L.  Smith,  J  J.,  affirmed. 
[AnBpreott,  snte,  p.  S6,  29  Oh.  D.  671,  discussed. 

,^PN  of  G.  B.   B.   Norman,   Boli<*.itor,   from    the 
o{  Hathew  and  Smith,  JJ.,  ordering  two  bills 

■VP*  ^Pdl^nt  had  acted  in  an  action  as  solicitor  for 

•"•pofident,  snd,  in   1881,   he  delivered  a   bill  of 

i?*  ttwnnting  to  £101,  and,  in  1883,  another  bill 

•*»%  to  £900.    In  1885  the  respondent,  who  had 

*<J«d  the  hois,  applied  for  an  order  that  they  should 

■jwferted  to  taxation  nnder  6  &  7  Vict.  c.  78,  s.  37, 

2*"5  ^*  "  «nactcd  that  a  bill  of  costs  shall  not  be 

•«nw  to  taxation  "after  the   expiration   of   tweWe 

^«  titer  lucb  bill  shall  have  been  delivered    .    .     . 

^Pj»^  ipedal  circumstances,  to  be  proved  to  the 

J*J*on  of  the  court  or  judge  to  whom  the  applica- 

'^  wch  reference  shall  be  giadc." 

^^^[^ds  of  the  application  were  that  many  of 

^L^^  ^  the  bUls  were  improper  and  excessive. 

r*^,  in  particular,  were  objected  to.    The  first 

^^^e  of  £735  for  the  costo  of  the  action,  in 

1^^^  was  a  reference  before  an  official  referee 

JJ^wiiix  days.    The  second  was  a  charge  of  £85 

tb^i  ^  witnesses.    These  the  respondent  alleged 

Qi^/^"*^  P«i<)  himself  to  the  witnesses.    The  appel- 

t^'^**^^!  idmitted  that  that  was  so,  and  alleged 

^If^^P^^^nenoe  of  the  payments  having  been  made 

..^1^^^'M  ^  not  pass  through  his  books,  and, 


<^)B.ported 


by  0.  A.  YsRSXD,  Esq.,  Barristex-at-Law. 


as  a  result,  the  suin  so  paid  was  omitted  on  the  credit 
side  of  the  cash  account,  but  that,  on  the  omission 
having  been  pointed  out,  he  had  been  willing  to  give 
the  respondent  credit  for  that  amount,  and  had  told  him 
so. 

The  third  item  was  a  charge  of  £71  for  shorthand 
writer's  notes.  The  respondent  alleged  that  it  was 
grossly  excessive,  as  the  shorthand  writer  employed  was 
only  a  junior  clerk  of  the  appellant.  To  this  the 
appellant  answered  that  the  shorthand  writer  was  not  a 
junior  clerk,  but  one  of  the  shorthand  writers  whom  he 
had  in  his  employ ;  that  he  had  been  paid  extra ;  and 
that  the  respondent  had  been  saved  expense  by  reason 
of  his  having  been  employed. 

Stephen,  J.,  made  an  order  for  taxation  of  the  bills, 
and  Mathew  and  Smith,  JJ.,  affirmed  the  order. 

The  solicitor  appealed. 

Crump,  Q.G.,  and  MacConnell,  for  the  appellant, 
contended  that  the  result  of  the  authorities  was  that 
the  order  should  not  have  been  made  unless  there  was 
evidence  of  pressure  and  overcharge,  or  overcharge 
amounting  to  fraud,  and  they  cited  In  re  Pugh,  32 
Beav.  173  ;  In  re  Lacy  A  Son,  32  W.  B.  233,  25  Oh.  D. 
301 ;  In  re  Boycott,  ante,  p.  26,  29  Ch.  D.  571,  per 
Cotton,  L.J.  They  also  contended  that  such  a  long 
time  bad  elapsed  since  the  delivery  of  the  bills,  that  the 
respondent  was  to  be  taken  as  having  assented  to  thdm. 

SiUs,  for  the  respondent,  was  not  called  on. 

Lord  EsHBR,  M.B. — Tn  this  case  there  is  a  solicitor's 
bill  of  costs  which  is  more  than  twelve  months  old,  and 
the  client  desires  that  it  should  be  taxed.  The  question 
is  whether  he  can  make  out  a  case  under  6  ft  7  Vict  c. 
73,  s.  37,  which  enacts  that  after  the  expiration 
of  twelve  months  after  a  bill  of  coets  has  been 
delivered,  the  bill  shall  not  be  referred  for  taxa- 
tion, except  under  special  circumstances  proved  to  the 
satisfaction  of  the  court  or  judge.  The  question 
is  whether  special  circumstances  have  been  so  proved. 
It  has  been  suggested  that  an  interpretation  has  been 
placed  by  judges  upon  those  words  **  special  circum- 
stances," and  that,  at  all  events  after  the  bill  has  been 
paid,  those  words  are  to  be  confined  to  cases  of  pressure 
with  exorbitant  charges,  or  to  exorbitant  charges 
amounting  to  fraud.  What  is  there  in  the  statute  to 
justify  that  contention?  The  meaning  given  to  the 
words  is  not  their  ordinary  equivalent.  It  seems  to  me 
that  no  judge  had  authority  to  limit  the  Act,  and  to 
put  upon  the  words  of  an  Act  of  Parliament  a  limita- 
tion which  is  not  according  to  the  ordinary  meaning  of 
the  words.  Therefore,  even  If  this  had  been  a  case  in 
which  the  bill  of  costs  had  been  paid,  I  respectfully  say 
that  no  series  of  authorities,  however  long,  could  put 
such  an  interpretation  on  the  words  in  question.  Such 
exorbitant  charges  are  of  themselves  '*  special  circum- 
stances,** but  to  limit  the  meaning  of  those  words  in 
that  manner  is  to  limit  them  negatively,  which  cannot 
be  done.  The  judgment  of  Ootton,  L.J.,  in  the  case  of 
In  re  Boycott,  was  cited,  and  there  could  be  no  higher 
authority ;  but,  in  the  very  case  in  which  he  stated  that 
there  had  been  a  long  course  of  decisions  to  the  effect 
there  mentioned,  the  other  learned  judges  declined  to 
agree  to  the  limitation  placed  on  the  words  of  the 
statute,  even  though  the  bill  of  costs  had  been  paid. 
Bo  wen,  L.J.,  explains  the  effect  of  those  decisions  in  a 
way  in  which  I  have  often  and  often  attempted  to 
explain  many  chancery  decisions  and  authorities.  In 
chancery  the  judges  sit  alone,  and  are  judges  both  of 
fact  and  law,  and  it  is  natural  that  they  should  try  to 
assist  their  successors  by  laying  down  rules  on  which 
they  intend  to  act  in  reference  to  certain  facts.  Those 
are  rales  of  condnet  by  which  they  say  that  they  will 
judge  certain  cases.  But  the  only  authorities  which  are 
recognized  by  law  as  binding  are  decisions  on  questions 
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of  law,  and  not  on  qneations  of  fact.  That  is  pointed 
out  by  Bowen,  L.J.,  who  says,  **  Now-jadgea  who  tit  in 
conrts  of  first  instance  find  it,  no  doubt,  very  oon- 
Tenient  to  let  the  public  know  the  lines  upon  which  they 
mean  to  exercise  their  discretion,  and  I  think  it  very  well 
that  they  should  do  so,  and  they  have  in  many  cases 
proceeded  on  the  principle  that  pressure  and  overcharge 
combined  constitute  the  special  circumstances  mentioned 
in  the  Act.  The  rule,  though  not  exhaustive,  is  probably 
a  good  working  rule,  sufficient  for  most  cases ;  but  if 
you  press  that  rule  too  far  and  lay  down  as  a  definition 
tiiat  special  circumstances  are  not  to  be  considered  to 
exist  unless  there  be  pressure  and  overcharge,  it  seems 
to  me  that  you  are  making  an  Act  of  Parliament.  If 
the  Legislature  had  meant  that  only  these  things  should 
constitute  special  circumstances  it  could  have  said  so. 
Special  circumstances,  I  think,  are  those  which  appear 
to  the  judge  so  special  and  exceptional  as  to  justify 
taxation."  Now  that  is  the  rule  of  interpretation  and 
statement  to  which  I  adhere.  Fry,  L.J.,  also  says : — 
'*That  misconduct  or  fraud  on  the  part  of  solicitors,  or 
pressure  accompanied  by  overcharge  or  overcharaes  so 
gross  as  to  amount  to  fraud,  are  special  circumstances 
within  the  Act  has  been  firmly  established.  I  do  not 
desire  to  preclude  myself  from  saying  that  there  may  be 
other  special  circumstances  which  would  justify  taxa- 
tion." When  an  Act  of  Parliament  says  that  there 
«hall  be  ^special  circumstances,"  but  gives  no  definition 
of  those  words,  the  Legislature  has  foreseen  that  new 
circumstances  may  arise  from  time  to  time.  TheTefore 
it  is  absolutely  wrong  to  attempt  to  fetter  the  hands  of 
the  court  and  to  say  that  only  one  state  of  things  shall 
constitute  special  circumstances  when  it  cannot  be 
known  what  circumstances  may  arise  hereafter.  In  my 
opinion,  whether  the  bill  has  been  paid  or  not,  there  is  no 
rigid  definition  of  facts  which  constitute  special  circum- 
stances, but  in  the  words  of  Bowen,  L.J.,  special 
circumstances  are  those  which  appear  to  the  judge  so 
special  and  exceptional  as  to  justify  taxation.  I  also 
agree  with  him  when  he  says :  *'  I  think  no  court  has  a 
right  to  limit  the  discretion  of  another  court,  though  it 
may  lay  down  principles  which  are  useful  as  a  guide  in 
the  exercise  of  its  discretion."  Therefore,  even  if  this 
bill  had  been  paid.  }  should  have  considered  the  circum- 
stances of  the  case.  The  fact  of  the  bill  having  been 
paid  is  important  for  the  court  to  consider  when 
exercising  its  discretion.  I  cannot  doubt  that  any  kind 
of  acquiescence  on  the  part  of  the  client  or  his  advocate 
would  be  a  most  material  circumstance  to  be  considered. 
But  there  may  be  other  circumstances  which  outweigh 
that*»-e.y.,  infiuence  by  the  solicitor,  although  without 
pressure,  as  in  the  case  of  an  old  family  solicitor  and  a 
Tery  young  client.  Therefore  I  decline  to  be  bound  by 
any  definition  of  special  circumstances,  but  must  look  at 
the  particular  case. 

Kow,  as  to  the  circumstances  of  this  case.  There  was 
an  arbitration  which  was  said  to  have  lasted  six  days. 
The  first  thing  which  strikes  me  is  the  amount  of  the 
bill — ^vfz.,  £735.  Another  circumstance  is  that,  to  say 
the  least  of  it,  there  is  a  gross  blunder  in  the  bill. 
Here  is  £85  charged  for  money  paid,  without  any  cor- 
responding  entry  on  the  other  side  to  meet  it,  and  yet 
every  shilling  of  it  was  paid  by  the  client.  It  is  doubt- 
iul  whether  that  item  should  have  appeared  at  all ;  but 
it  is  obvious  that  if  the  most  common  care  had  been 
exercised  in  the  oifice,  if  the  item  had  been  put  in  on 
one  side,  the  very  same  figure  would  have  appeared  on 
the  other. 

Then  you  come  to  the  extraordinary  charge  of  £71 
for  shorthand  notes,  which  is  put  down  as  if  it  had  been 
incurred  in  the  ordinary  course— that  is,  in  respect  of 
the  employment  of  a  professional  shorthand  writer  at 
the  usual  charge  of  a  guinea  per  day,  and  a  further  sum 
for  transcribing  his  notes.  It  turns  out  that  no  such 
jperson  was  employed  at  all,  but  only  a  clerk  who  was  em* 


ployed  in  the  solicitor's  office  at  an  ordinary 
and,  although  he  can  no  doubt  write  shortiiaii^ 
that  is  no  justification  for  charging  as  if  he 
skilled  professional  shorthand  vrriter.  It  was  pat] 
as  if  he  was  paid  those  moneys,  but  ho  never  i 
never  would  have  been  paid.  The  profit  would  ham, 
into  the  pocket  of  the  solicitor,  his  master,  and  1 
have  paid  the  clerk  five  shillings  per  day  or  notU 
all.  It  is  an  astounding  charge,  which  wQi 
careful  consideration  by  the  taxing  master 
allows  anything  in  respect  of  it. 

Therefore,  this  is  an  extraordinary  bill  ot. 
an  extraordinary  blunder  has  been  committed  I 
Whether  the  client  acquiesced  in  the  bill  or  nol^ 
satisfied  that  it  is  one  which   justice  requires 
treated  in  an  exceptional  manner.     I  am,  tlienfti 
opinion  that  in  this  case  there  are    exceptionsl 
stances  within  the  meaning  of  the  Aot  of  Psi 
and  that  this  bill  of  costs  should  be  taxed. 

LixiDLBT,  Ii.J. — I  am  of  the  same  opinion 
tion  arises  upon  the  true  construction  of  the 
section  37  of  6  &  7  Vict.  c.  73.     Unlern  we  ai 
say  that  the  words  "  special  circnmstances  " 
one  or  two  circumstances  of  common  occurrenee^] 
opinion  that  we  should  not  put  such  a 
struction  upon  the  statute — ^that  is  to  say,  we 
put  upon  ourselves  more  fetters    than  tiie 
imposed.    Looking  at  the  authorities  on  the 
notorious  that  the  chancery  cases  are  more 
than  those  at  common  law,  and  that  in  applicati(ni| 
before  payment  it  has  been  easier  to  get  an 
common  law  than  in  chancery.     In  the  case  of 
Robinson,  16  W.  B.  110,  L.  R.  3  Ex.  4,  the    ._ 
to  tax  was  before  payment,  but  when  the  bill  bad 
delivered  more  than  a  twelvemonth.    The  ooart 
opinion  that   the  "special  circiimstanoes" 
matters  of  objection  appearing  on  the  face  of 
and  that  an  unusual  charge  of  a  large  amount 
explanation  to  justify  it  was  sufficient  ground  for 
the  bill  to  taxation.    There  was  no  pressure  or  |nl 
of  fraud,  and  I  think  that  there  would  have  bees 
siderable  difficulty  in  getting  a  taxation  in  the  old 
Ohancery.     But    there    should  be   only  ooe 
applicable  to  the  High  Court.     If  we  find 
practice  has  varied,  the  question  is  as  to  the 
of  the  Act  of  Parliament.    Now,  having  ne*^L] 
passages  read  by  the  Master  of  the  Bolls  f>*J| 
Boycott,  it  appears  to  me  that  the  true  priDci|ii* 
laid  down  by  Bowen,  L.J.,  that  where  an  Act  d 
ment  says  '*  special  drcumstancee,*'  thus  using  s 
phrase,  it  would  be  wrong  to  limit  that  ezproM^ 
to  say  not  only  what  special  circumstances  are  r 
but  that  no  others  shall  be  sufficient.    That  is  a    , 
proposition  against  which  I  protest.  In  this  case  ItfluH 
there  are  special  circumstances.     There  was  ^'^^^^^ 
charge  of  £85,  which  was  a  monstrous  over8ight» JHi*^ 
item  of  £71  is  also  startUng.    In  my  opioioo,  the  ^ 
taken  by  the  Divisional  Court  is  the  only  right  ooe. 

LoPBS,  L.J. — ^The  statute  uses  the  words  ' 
circumstances."    Those  are  wide,  oompreh«iii;»«>      ^ 
fiexible  words,  and  I  think  that  the  I*««*^'"'*,Jf  ^ 
them  to  be  so,  and  that  no  court  can  or  o"g°*^^^ 
down  any  fast  or  exhaustive  definition  of  them.  V/W^ 
which  in  one  case  would  be  special  djcawtun^  ^ 
another  would  not  be  such.    It  is  for  the  ^"^^^  » 
the  judge  to  say  what  are  special  circ"*"*^   j^^nr 
particular  case.    I  cannot  express  my  ''^^f^  /« it 
than  by  adopting  the  words  of  Bowen,  J^^t  ^^  ^^ 
BoycoU,  when  he  said  :  "  Special  circuintt«c*»^  ^ 
are  those  which  appear  to  the  judge  "o  •Pj^hn 
exceptional  as  to  justify  taxation.    I  think  »«  f'JLgh 
a  right  to  limit  the  discretion  of  another  J^*^^^^ 
it  may  lay  down  principles  which  are  usefol  •»  »s* 
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Kabtdt  v.  TRlAOHra, 


COVRT  07  ApPB4L. 


IcmdM  of  ib  own  disoretion.  It  seema  to  me  to  be 
I  tme  itev  of  fte  Btatnte  that  there  miut  be  special 
I  mldng  the  payment  differ  from  an 
f  pqmat;  and  that  the  Jndge  thereupon  has  a 
I  at  to  whether  thej  are  saffioient  to  anthorfse 
Iftat  is  entirely  in  acoordanoe  with  my  Tiew, 
ivhst  I  desire  to  oonvey.  As  to  this  case, 
Itstr^f  tfatt  there  are  special  oironmstances  which 
'^  7  ftfl  Difisional  Court  in  exercising  their  dis- 
mal oidsring  a  taxation. 

i£imuied. 

iiAppeOani  in  penon;  Dod,  LimgHaffe,  iSon, 


iaB.Dif.  Jan.  27. 

liAxiiN  V.  Tbbacher.  (a.) 

—  -InierrogcUariea — Action  for  ptnaliie$ — Power 
^iwMitkr  iaterrogaioriet  to  the  ae/endant-^Rules 
••iproM  Court,  1883,  ord.  31,  r.  1. 

%adion  the  eole  object  of  which  ie  to  recover  a 
I  ike  court  will  luA  give  the  plaintiff  leave  to 
'^t  the  defendant, 

IV.  WiUiamson,  31  W.  R.  336,  10  Q.  B.  D. 

to  recoTsr  a  penalty  from  the  defendant  under 

R  Health  Act.    1875   (38  &  39  Yiot.   c.  55), 

%  r*  70,  for  having  acted  as  a  member  of  a 

koBd  without  being  duly  qualified  by  reason  of 

^iafc  nting  qualification.    The  plaintiil  applied 

^'  31,  r.  1,  for  leave  to  dellTer  interrogatories 

tt  to  the  defendant's  qualification.    The  Judge 

Ml,  lefersing    the    decision    of    the  master, 

IttN,  (m  the  authority  of  Hunninge  ▼.  WilHam" 

ai?:^  336,  10   Q.  B.  D.  459.    The  Divisional 

,-^^ettad  Smith,  J  J.)  affirmed  this  decision. 

"•pWrtifiippealed. 

j*ft^  O.C,  and  A.  O.  Mclntyre,  tot  the 
■Btt— XUi  is  in  reality  an  appeal  from  the  decision 
***»«?•  T.  Wiaiamaon,  31  W.  B.  336,  10  Q.  B.  D. 
^  «iicottt  has  now  all  the  powers  of  the  old  courts 
^^^^^  nd  oommon  law.  Under  the  Common  Law 
Act,  1854,  an  interrogatory  tending  to 
voiUd  have  been  allowed,  and  the  party 
■*«  taken  the  objection  in  his  answer :  Bickford 
"%  U  W.  E.  900,  L.  B.  1  Ex.  354 ;  McFadzen  t. 
^•/-Kwrpool,  16  W.  B.  1212,  L.  B.  3  Ex.  279. 
^nild  existed  in  the  Court  of  Chancery :  Paxton 
f^  19  Yes.  225  ;  Green  ▼.  Weaver,  1  Sim. 
f'  ^vidi  1.  Chadwick,  1  W.  B.  29,  22  L.  J.  Oh. 
^oogh  a  bill  of  discovery  in  equity  in  aid  of  an 
''^  u  this  would  have  been  demurrable,  that 
|L^|<^  piSTeDt  the  interrogatories  being  now  put :  ptr 
IjJ)  W.,in  Fi%htr  T.  Owen,  26  W.  B.  681,  8  Ch. 
Zj*  ^>n  is  only  one  intelligible  principle  to  go 
^auiMly,  that  in  all  cases  the  objection  must  be 
ZL!^  ^  »i»wer,  otherwise  the  defendant  might 
TPf^  the  pUintiit  {Lydl  t.  Kennedy,  32  W.  B. 
g;*_^l»  Gas.  81),    but  the  plaintiff   could    not 

■*!■*•  the  defendant. 
J???!*  dted  Athwley  ▼.  Harvey,  25  W.  B.  727, 
jJ*D. 6J4 ;  Eade  ▼.  Jaa^,  26  W.  B.  159,  3  Ex.  D. 
ini  »«0  T.  Bmt,  28   W.  B.  336,   5  Ex.  D. 


^T. 


, 108; 

lohcuchere,  27  W.  B.  12,  3  Q.  B.  D.  654; 
'     "  188,  10  P.  D.  122  ;  46 


e?7 '•  io»€Ai«,  38  W.B. 

..!!?5^||^^»^^    and  Randdph,  for  the  defendant 
Vrted  by  W.  F.  Babbt,  Esq.,  Barrister-at-Law. 


^-Tbe  rules  under  the  Judicature  Acts  do  not  increase 
the  power  of  the  courts  to  grant  disooTery.  Where  the 
whole  action  is  for  a  penalty  the  plaintiff  cannot 
interrogate  the  defendant.  At  oommon  law,  formerly, 
in  a  case  of  forfeiture  of  estate,  the  courts  would  not 
allow  interrogatories  for  that  purpose  to  be  put :  Pye  t» 
Butlerfield,  13  W.  B.  178,  5  B.  ft  S.  829 ;  Edmunds  y. 
Greenwood,  17  W.  B.  142,  L.  B.  4  0.  P.  70,  where 
questions  put  for  the  express  object  of  making  the 
defendant  criminate  himself  were  not  allowed.  In  the 
old  Court  of  Chancery  no  case  can  be  found  where 
interrogatories  were  allowed  to  be  put  to  the  defendant 
in  aid  of  an  action  for  penalties.  Orme  t.  Crockford, 
13  Price,  376,  is  strongly  in  the  defendant's  favour. 
That  case  was  followed  since  the  Judicature  Acts  by 
Lush,  J.,  in  Anonymoue  caee,  20  Solicitobs*  Jouilkal, 
80,  Weekly  Notee,  1875,  p.  219. 

They  also  cited  United  Statee  ▼.  McRae,  16  W.  B. 
377,  L.  B.  3  Ch.  79;  Attorney-General  ▼.  Lucas, 
8  Hare,  566 ;  Sloman  ▼.  Kelly,  4  Y.  &  Coll.  169;  8mit/i 
▼.  Read,  1  Atkyns,  626;  Boteler  ▼.  Marmaduke,  3 
Atkyne,  453 ;  Atherley  ▼.  Harvey,  25  W.  B.  727  ; 
Micford's  Pleadings  in  Chancery,  5th  ed.,  p.  234. 

Lumley  Bmith,  Q.O.,  replied. 

liord  EsHXK,  M.B. — In  this  case  application  was 
made  under  ord.  31,  r.  1,  for  leare  to  administer  in- 
terrogatories to  the  defendant,  and  the  application  was 
refused  by  the  judge  at  chambers  and  by  the  Divisional 
Court,  not  in  the  exercise  of  their  disoretion  after  inquiry 
into  the  facts  of  the  case,  but  acting  on  a  general  rule— 
if  not  of  law,  at  any  rate  of  conduct— that,  in  actions 
for  penalties,  the  courts  will  not  allow  Interrogstories 
to  be  administered  to  the  defendant.  The  action  was 
brought  by  a  common  informer  to  recover  a  penalty, 
and  interrogatories  were  put  for  the  purpose  of  obtaining 
admissions  to  show  that  the  defendant  had  subjected 
himself  to  the  penalty.  The  question  we  have  to 
decide  is  whether,  as  a  general  rule  at  all  events,  the 
court  ought  or  ought  not  to  allow  interrogatories  to  be 
put  in  such  a  case. 

Many  views  of  the  case  have  been  presented  to  us. 
It  is  said  that  the  court  ought  not  to  allow  interroga- 
tories in  cases  where  neither  the  courts  of  common  law 
nor  the  court  of  equity  would  have  allowed  such 
interrogatories  before  the  Judicature  Acts.  I  am  not 
prepared  to  say  whether  that  is  so  or  not.  I  think  it 
may  be  possible  in  certain  cases,  which  I  am  not  now 
able  to  realize,  that  interrogatories  may  now  be  admin- 
istered where  they  were  not  before.  Bat  the  fact  that 
they  were  not  allowed  before  the  Judicature  Acts  is  very 
strong  to  show  that  they  ought  not  to  be  allowed  now. 
Again,  cases  were  cited  dealing  with  interrogatories 
which,  if  answered,  would  tend  to  criminate;  but  I 
cannot  go  the  length  of  saying  that,  for  that  reason 
alone,  the  interrogatories  cannot  be  put,  as  the  authorities 
show  that  the  objection  must  betaken  in  the  affidavit  in 
answer.  Hence,  where  the  action  is  not  for  a  penalty, 
but  for  some  other  object,  it  cannot  be  said  that  such 
interrogatories  cannot  be  administered.  But  here  we 
have  a  very  diiferent  case,  and  what  we  have  to  consider 
is  whether,  where  an  action  is  brought  for  penalties,  and 
the  court  is  asked  to  give  leave  to  administer  interroga- 
tories for  the  purpose  of  obtaining  answers  which  will 
assist  the  plaintiff  to  recover  the  penalties,  the  court 
ought  to  allow  the  interrogatories  to  be  administered. 
Now,  no  case  can  be  cited  where  interrogatories  in  such 
a  case  were  allowed  at  common  law,  or  where  the  Court 
of  Chancery  assisted  the  common  informer  in  obtaining 
such  discovery.  The  fact  that  there  has  been  no  such 
case,  though  not  decisive  on  the  point,  leads  one  to  sup- 
pose that  there  must  be  some  reason  for  it. 

We  must,  therefore,  look  for  a  reason  ;  and  I  think 
we  find  it  in  the  case  of  Orme  v.  Oroekford. 
That  was   the   case    of    a   bill  filed    on   the    equity 
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aide  of  the  Court  of  Excheqaer  for  duooTery  of  anms  of 
money  won  at  play  by  the  defendanta  in  aid  of  an  action 
at  law  by  a  common  informer  suing  ^t  tarn  for  the 
penalty  under  aection  2  of  9  Anne,  c.  14.  The  bill  was 
demurred  to,  and  in  giving  judgment  Alexander,  O.B., 
said : — **  We  must  not  lose  sight  of  the  fact  that  it  is  a 
most  important  right  of  which  this  bill  seeks  to  deprive 
the  defendant,  no  less  than  that  of  protecting  himself 
by  refusing  to  answer,  from  the  consequences  of  answer- 
ing questions  which  might  tend  to  charge  him  with  a 
crime,  or  subject  him  to  penalties  or  forfeiture  of  estate, 
contrary  to  the  humane  policy  of  the  law."  Those  words 
require  some  explanation,  because  they  would  seem  to 
cover  cases  in  which  the  action  was  not  brought  for  the 
penalty  alone.  That  explanation  is  given  by  Garrow, 
B.,  at  p.  391 : — *'  He  (the  common  informer)  calls  on 
the  defendant  to  acknowledge  the  truth  of  such  charges, 
not  in  aid  of  an  action  to  recover  the  money  lost,  but 
penalties  amounting  to  treble  the  sums  lost.  It  would 
be  a  monstrous  thing  if  we  were  obliged  to  give  an 
informer  the  advantages  of  such  a  discovery  in  aid  of  an 
action  for  such  penalties."  That  is  a  declaration  by  that 
learned  judge  that  the  court  will  not,  in  an  action  by  a 
common  informer  to  recover  penalties,  aid  him  by  giving 
him  discovery.  It  will  not  aid  a  fishing  action  by  a 
common  informer  for  penalties,  the  informer  bringing 
his  action,  and  then  seeking  to  extract  admissions  to 
enpport  it,  and  to  render  the  defendant  liable  to  the 
penalties.  He  says  it  is  monstrous;  and  why?  The 
reason  seems  to  me  to  be,  that  though  the  action  does 
not  amount  in  strict  law  to  a  criminal  charge,  yet  it  is 
in  the  nature  of  a  criminal  charge,  against  the  defend- 
cmt,  and  the  very  object  of  the  action  is  to  render  him 
liable  to  that  charge  and  to  put  him  in  that  position.  Ic 
would  be  most  monstrous,  unjust,  and  oppressive  to  make 
him  criminate  himself,  and  to  ask  him  virtually.  Are  you 
liable  to  this  penalty  or  not  F  That  difCerendates  this 
case  from  all  the  other  cases. 

That  principle  was  adopted  in  the  Anonymous  case  in 
the  Weekly  Notes,  1876,  p.  219,  by  Lush,  J.,  and  it 
seems  to  me  to  be  a  good  and  right  principle.  The  cases 
cited  to  us  only  go  to  show  that  we  are  not  bound  to  say 
that  interrogatories  cannot  be  administered  where  they 
were  not  allowed,  either  at  common  law  or  in  equity, 
before  the  Judicature  Acts ;  and  that  the  fact  that  an 
answer  will  tend  to  criminate  the  party  interrogated  is 
no  ground  for  refusing  to  allow  the  interrogatory  to  be 
put  in  an  ordinary  action,  leaving  the  party  to  take  the 
objection  in  his  aubwer. 

Whenever,  therefore,  the  action  is  to  recover  a  penalty 
by  a  common  informer  it  is  a  good  rule  to  lay  down  that 
the  common  informer  cannot  interrogate  the  defendant 
for  the  purpose  of  recovering  the  penalty.  It  is  said  that 
the  defendant  may  interrogate  the  plaintiff,  and  that 
things  ought  to  be  equal  on  both  sides.  I  see  no  reason 
why  the  defendant  should  not  interrogate,  and  why  for 
that  reason  the  plaintiff  should.  An  action  for  penalties 
is  a  very  serious  thing,  being  an  action  in  the  nature  of 
a  criminal  charge,  and  so  interrogatories  ought  not  to  be 
allowed  to  be  administered  to  the  defendant.  The 
appeal  must  be  dismissed. 

LiNBLBY,  L.J. — ^I  am  of  the  same  opinion.  The  object 
of  this  action  is  to  recover  a  penalty,  and  nothing  else. 
As  the  rules  now  stand  the  party  is  not  entitlod  as  a 
matter  of  course  to  deliver  interrogatories;  he  must 
obtain  the  leave  of  the  court.  We  must  look  and  see  by 
what  principles  the  court  ought  to  be  guided  in  giving 
«uch  leave.  It  is  well  established  that  a  party  is  not 
bound  to  answer  interrogatories  the  effect  of  which  will 
expose  him  to  a  penalty;  so  the  question  in  reality 
reduces  itself  to  a  small,  but  not  by  any  means  unim- 
portant, question  of  practice — namely,  whether  theao 
interrogatories  ought  to  be  stopped  at  the  outset.  There 
are  many  actions  in  which  interrogatories  auch  aa  these 


ought  to  be  allowed,  leaving  it  to  the  party  inU 
to  claim  the  privilege  of  not  answering ;  bat  is  i 
for  penalties  I  can  conceive  no  reason  for  ailowiog^ 
to  be  put.  At  common  law  no  cose  has  been  c'  ' 
there  is  no  case,  in  which  interrogatories  in  a 
this  have  been  allowed.  In  equity  there  are  J 
without  number  of  discovery  in  aid  of  actions  i 
but  the  courts  have  invariably  declined  to 
rogatories  like  these  to  be  put  on  objection 
demurrer  to  the  bill  of  discovery  or  othsi 
does  not  follow,  however,  that,  because  a 
lay  to  a  bill  of  discovery,  therefore  the 
tories  would  not  be  allowed  now,  because  tb 
equity  would  not  for  Tarious  reasons  grant  the  i 
Therefore,  the  conclusion  I  have  come  to 
where  the  action  is  for  penalties,  and  int< 
sought  to  be  put  by  the  plaintiff  to  assist  him  i 
the  court  ought  to  refuse  to  allow  them.  In  < 
the  court  will  properly  allow  them,  and  leare  1 
to  object  to  answer  them.  The  general  conn 
tice  is  to  let  the  interrogatories  ko»  and  to 
the  party  interrogated  to  object  to  answer. 

LoPBs,  L.J. — This  is  an  action  the  whole  i 
which  is  to  recover  a  penalty.  Tiie  Divisional  ( 
the  judge  at  chambers  thought  that  the  int( 
ought  not  to  be  allowed.  I  am  also  of  opiii 
they  ought  not  to  be  allowed.  Equity  woold  i 
aided  the  plaintiff  by  giving  him  diaoovery  in 
action  as  this ;  nor  would  discovery  have  been  | 
at  law.  Is  there  anything  in  the  JudtcatareJ 
Bules  allowing  interrogatories  in  such  a  case  t  IJ 
not.  In  an  ordinary  action  it  is  not  now  enoogbf 
that  the  answer  will  tend  to  criminate  or 
party  answering  liable  to  a  penalty  to  pi 
interrogatory  being  put.  The  party  moat 
objection  in  his  answer.  The  trae  ground  fori 
to  allow  interrogatories  to  be  administerod 
defendant  in  this  case  is  that  the  action  is  in  tiu 
of  a  criminal  charge,  and,  as  was  stated  in 
Croek/ordf  it  would  be  monstrous  to  allow  tT 
put  I  think,  therefore,  the  case  of  ffu^i 
Williamson  was  rightly  decided,  and  that  the  ii 
tories  ought  not  to  be  allowed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Chamherlayne  Al 
for  M,  Hyde^  Portsmouth. 

Solicitor  for  the  defendant,  Joel  Emanud,  te^ 
Taylor^  Southampton. 


From  Q.  B.  Div.  [&  Q.  B.  Div.]     Decl,  6;  J»*^^ 

Steward  v,  I^oeth  METBOPOLiTAjr  TiuinrA 

Co.  (a.) 

Fra/ciice — Amendment  of  pUadings^MaV^*^  .  i 
abU  injury^Bttles  of  Gourty  1883,  ord.  28,  r-^^. 

In  an  adion  for  personal  injuries  the  ^f^'v^^j^ 
their  defence,  denied  negligence.     More  '***  *^i. 
after  the  accident  they  proposed  to  amend  vt/  ^ 
contract  that  would  transfer  the  liability  ^  *  ^j 
By  the  Metropolis  Management  Act,  ,*®**'/'  i^*i 
an  ctction  could  not  be  brought   agaimt  tM  ^^^^ 
after  six  months  from  the  accrual  of  the  ««*J  {ufU 

Hdd,  that,  the  defendant  original  P^fJ^^ 
bem  wrong,  they  were  estopped  from  <?"**T^^  o^ 
tJie  plaintiff  would  be  irremediably  ^^^^0,Jti0f 
not  be  put  intotJie  same  positson  as  befifreih^^J 
mistake. 


(a.)  Beported  by  A.  P.  Pbbobtal  Ki»'» 
Babbt,  Esqs.,  Barristers-at-I*^- 
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StSWARD  v.  No&TH  MbtROPOUTAN  T&AXWAT8  Co. 


Court  of  Appbal. 


Tbedatm  was  for  damages  for  penonal  iDJories  ini- 
.•Uined  bj  the  plaintiff  (1)  owing  to  the  negligent 
^nfiDg  of  the  defendanta'  serTante,  and  (2)  owing  to 
tfie  defective  and  improper  etate  of  repair  of  the  defend - 
ipti^  portioa  of  the  roadway.  The  oooident  occurred  on 
,^Z7Uiof  January,  1885,  the  action  wae  commenced 
the  19th  of  liarob,  the  etatement  of  claim  was 
>di^'«eEe&  on  the  11th  of  April,  and  the  defence  was 
•deUiwel  on  the  22nd  of  April,  The  defence  was  a 
nen  tofane  of  the  allegations  in  the  statement  of 
dtia.  Ae  leply  was  delivered  on  the  let  of  May,  and 
Hbt  OBB  was  set  down  for  trial.  On  the  6th  of  Not em- 
ker  fk  defendants  obtained  from  a  master  leave  to 
,mmi  t^ar  defence  by  adding  a  defence  that,  by  a  con- 
tad  Mween  the  defendants  and  the  district  board  of 
wHi,  uider  section  29  of  the  Tramways  Act,  1870  (33 
'\U  tkt.  o.  78),  the  board  of  works  had  agreed  to  keep 
whole  of  the  roadway  in  repair,  and  that  conse' 
ly  the  defendants  were  not  liable  for  the  bad  state 
Rpsir  of  the  road. 

^f  the  Metropolis  Management  Act,  1862  (25  &  26 
c.  102),  s«  106,  an  action  against  the  district  board  of 
could  only  be  brought  within  six  months  from  the 
of  the  cause  of  action. 

I>e&  1. — B,  Vaughan  Williams,  for  the  defendants. 

.  Biale,  for  the  plaintiff. 

Bee.  6. — Pollock,  B.-^In  this  ease  an  important 
>n  of  practice  is  involved,  and  we  are  asked  to  say 
er  the  defendants  are  to  be  allowed  to  amend  their 
it  of  defence.  An  order  has  been  made  by 
r  Francis  allowing  them  to  do  so,  and  that  order 
been  set  aside  by  my  brother  Huddleston.  On  the 
being  gone  into,  and  this  was  not  done  before  the 
',  my  brother  Huddleston  considered  that  it  would 
bsqoitable  and  unfair  that  the  amendment  should  be 
I  entertained  some  doubts  at  the  time  of  the 
but  I  now  agree  with  the  opinion  which  was 
kU  by  my  brother  Manisty.  The  statement  of 
delivered  by  the  defendants  did  not  in  any  way 
that  the  defendants  were  not  the  proper  persons 
be  sued*  I  do  not  think  the  contention  can  be 
\t  the  mere  traversing  of  the  plaintiff's 
raises  that  issue.  The  proposed  amendment 
to  state  that  the  tramway  company  had  entered  into 
aiEangement  with  the  vestry  of  the  district,  whereby 
veatry  were  to  keep  in  order  the  roadway,  inclnding 
tram  rails  and  tramway.  Now,  the  objection  to  that 
ndment  was,  that  if  the  defendants  had  set  it  up 
time  before,  the  plaintiff  would  have  been  able  to 
ting  bis  action  against  the  vestry ;  but  since  the  Act 
that,  in  actions  against  local  boards,  six  months' 
must  be  given,  if  the  plaintiff  now  brought  his 
against  the  vestry  he  would  be  too  late.  That 
tould  be  a  very  unfair  position  In  which  to  place  the 
iainiiff.  I  think  the  rule  that  ought  to  be  applied  is, 
hat  the  defendant  cannot  be  allowed  to  amend  without 
iplaeiDg  the  plaintiff  in  the  same  position  as  before. 
the  plaintiff's  action  would  be  wholly  displaced  by 
he  amendment.  If  parties  by  their  pleadings  choose  to 
iBDdnct  a  case  up  to  a  certain  point,  and  to  place  the 
llsintiff  in  a  certain  position,  they  have  no  right  to 
ilisplaoe  him.  It-  is  really  only  a  part  of  the  law  of 
[«ttoppel.  and  they  are  estopped  from  amending. 
[  I  think  that  my  brother  Huddleston  was  right,  and 
*ttttt  this  appeal  must  be  dismissed,  with  costs. 

Maxistt,  J. — I  am  of  the  same  opinion,  and  will  only 
*isfer  to  the  authorities.  In  TUdeiley  v.  Harper,  27  W.  B. 
M,  10  Oh.  D.  393,  the  Court  of  Appeal  laid  down  the 
t]Kopcr  rale  to  be  observed  in  these  oases.  Bramwell, 
liJ.,  at  p,  396,  says:  "  My  practice  has  always  been  to 
^in  leave  to  amend,  unless  I  have  been  satisfied  that 


the  party  applying  was  acting  maid  fide,  or  that  by 
his  blunder  he  had  done  some  injury  to  his  opponent 
which  could  not  be  compensated  for  by  costs  or  otherwise.'* 
That  case  was  followed  in  Clarapede  v.  Commercial 
Union,  32  W.  B.  151,  in  which  the  court  said  the  only 
question  in  amendment  was  whether  it  would  cause 
irremediable  injury  to  the  other  side;  and  although 
that  case  was  reversed  in  the  Court  of  Appeal  (32  W.  E. 
263),  on  the  ground  that  the  plaintiff  would  not  be 
damnified  by  the  amendment,  the  principle  was  adopted 
that,  if  he  would  have  been  damnified,  the  amendment 
would  not  have  been  allowed.  In  this  case,  to  allow  an 
amendment  would  clearly  be  to  work  an  irremediable  ill 
against  the  plaintiff.  I  am,  therefore,  of  opinion  that 
this  appeal  must  bo  dismissed. 

The  defendants  appealed. 

B.  Vaughan  WiUiam$,  for  the  defendants.— The  pro- 
posed defence  will  relieve  the  defendants  of  liability  on 
the  claim  in  respect  of  the  bad  state  of  repair  of  che  road- 
way :  Hotoitt  V.  NoUingham  Tramways  C7o.,  32  W.  B. 
248,  12  Q.  B.  D.  16.  It  is  necessary  to  amend  the 
pleadings  to  raise  this  defence.  The  plaintiff  has,  in 
fact,  sued  the  wrong  persons.  It  is  suggested  that  as, 
under  section  106  of  25  &  26  Viot.  c.  102,  the  plaintiff 
is  too  late  now  to  sue  the  board  of  works,  the  amend- 
ment ought  not  to  be  allowed.  The  plaintiff  ought  to 
have  made  inquiries  as  to  whether  there  was  a  contract 
with  the  road  authority  or  not  before  bringing  his 
aottoD.  The  defendants  did  not  mislead,  and  there  la 
no  suggestion  of  mala  fides;  the  amendment  ought 
therefore  to  be  allowed. 

Biale,  for  the  plaintiff.— The  plaintiff  sued  the 
parties  primd  facie  liable,  and  it  was  for  the  defend- 
ants to  set  up  the  defence,  the  fact  of  there  being  a 
contract  with  the  board  of  works  being  within  their 
own  special  knowledge.  As  they  did  not  do  so,  the 
plaintiff  was  Justified  in  concluding  that  there  was  no 
such  contract.  The  proposed  amendment  would  seriously 
affect  the  plaintifTs  rights,  and  cause  an  injury  that 
cannot  now  be  compensated  for  by  oosts :  TildtsUy  t« 
Harper,  27  W.  B.  249,  10  Ch.  D.  393 ;  Clarapede  v. 
Commereial  Union  Association,  88  W.  B.262. 

Williams  repU^. 

Lord  EsHBB,  M.B.— This  is  an  application  to  be 
allowed  to  plead  a  defence  founded  on  the  case  of 
Hotffitt  T.  NoUingham  Tramways  Co»  If  we  feel 
ourselves  obliged  to  refuse  the  defendants  leave  to 
amend,  I  am  not  at  all  sure  that  we  do  them  any  sub- 
stantisl  Injury,  because  that  were  to  take  it  as  assured 
that  the  case  of  Howitt  v.  Nottingham  Tramways  Co. 
would  be  upheld  If  the  amendment  were  allowed  and 
the  point  were  raised  in  the  present  case.  I  will  say  no 
more  than  this — that  I  am  not  quite  sure  that  it  would 
be  upheld.  Now,  upon  the  facts  stated  to  us,  if  tlie 
proposed  defence  is  true,  the  action  has  been  brought 
against  the  wrong  persons— at  least,  as  regards  the 
second  branch  of  the  claim.  At  the  time  the  plaintjiff 
brought  his  action  against  the  defendants,  he  was  not 
misled  by  anything  the  defendants  did  into  doing  that. 
He  then  put  in  his  statement  of  claim,  and  the  defend- 
ants put  in  their  defence.  Upon  that,  the  pleadings 
closed.  Now,  it  is  alleged  by  the  defendants  that  they 
made  a  mistake  in  their  defence.  Assuming  that  they 
did  make  a  mistake,  they  made  the  first  fault  in  the 
pleadings,  and  they  come  to  ask  us  to  amend  that  fault. 
That  fault  had  given  an  advantage  to  the  plaintiff  by 
diaabling  the  defendants  from  showing  that  the  plaintiff 
had  sued  the  wrong  persons.  The  defendants,  there- 
fore, come  here  and  adk  us  to  take  away  that  advantage. 
The  question  is.  Ought  we  to  do  so  P 

Now,  upon  the.  question  of  allowing  an  amendment 
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of  an  error  in  the  pleadings,  a  rale  of  condaot  for  the 
court  to  follow  has  been  laid  down  by  Lord  Bramwell 
n  a  oase  in  this  oonrt.  It  was  not  laid  down  as  an 
iDflezlble  role  of  law,  bnt  as  a  rale  of  conduct  which, 
no  doubt,  might  be  departed  from  under  certain  cir- 
cametanees,  but  which  the  courts  would  do  well  to 
follow  as  a  rule  of  conduct.  That  rule  was  laid  down 
in  Tildesley  ▼.  Barptr,  where  he  says : — **  I  have  had 
much  to  do  in  chambers  with  applications  for  leave  to 
amend,  and  I  may  perhaps  be  allowed  to  say  that  this 
humble  branch  of  learning  is  very  familiar  to  me.  My 
practice  has  always  been  to  gife  leave  to  amend,  unless 
I  have  been  satisfied  that  the  party  applying  was  acting 
maid  fide,  or  that,  by  his  blunder,  he  had  done  some 
injury  to  his  opponent  which  could  not  be  compensated 
for  by  coBts  or  otherwise."  That  rule  was  examined 
and  stated  to  the  same  effect,  but  more  fully,  in  data' 
pede  ▼.  Commercial  Union  Aasoeiatiorif  where  I  stated 
that  *'  the  rule  of  conduct  of  the  court  in  such  a  case 
is  that»  however  negligent  or  careless  may  have  been  the 
first  omission  "-—that  is,  omission  in  the  pleadings — 
''and  however  late  the  proposed  amendment,  the 
Amendment  should  be  allowed  if  it  can  be  made  without 
injustice  to  the  other  side.  There  is  no  injustice  i(  the 
other  side  can  be  compensated  by  costs ;  but,  if  the 
amendment  wiU  put  them  into  such  a  position  that  they 
must  be  injured,  it  ought  not  to  be  made."  That  does 
not^  in  the  least,  depart  from  Lord  Bramweil's  rule  ; 
but  it  may  serve  to  show  how  far  the  court  will  go 
under  that  rale,  because  it  says  that,  however  negligent 
the  omission,  and  however  late  the  prupoeed  amend- 
ment, it  will  be  allowed  if  it  does  not  violate  the  other 
part  of  the  rale.  The  rule  is  also  stated  more  closely 
by  Bowen,  L.J.,  in  the  same  case: — ''Pleadings  and 
particulars  are  wanted  to  enable  you,  at  the  trial,  to 
decide  the  true  rights  of  the  parties.  That  being  so, 
suppose  there  is  a  slip  or  an  error,  it  may  be  in  omitting 
to  take  a  step  or  adopt  a  line  of  conduct  in  the  case, 
which  the  party  cannot  abandon  without  difficulty, 
what  is  the  principle  on  which  such  a  slip  is  to  be  set 
right  P  That  is  to  be  done  whenever  you  can  put  the 
parties  in  the  same  position,  for  the  purposes  of  justice, 
they  were  in  at  the  time  the  slip  was  made.  Sometimes 
to  correct  the  error  would  lead  to  injustice  which  could 
not  be  cared,  as  when  a  witness  who  could  give  evidence 
cannot  be  got  at,  or  the  solvency  of  one  party  is 
doubtful " — I  should  ssy,  has  become  doubtful.  "  The 
question  must  be  whether,  if  the  slip  is  set  right,  so  as 
to  enable  the  right  question  to  go  to  trial,  the 
parties  will  be  put  into  the  same  position  they 
were  in  before  the  slip  was  made"  —  that  is,  in 
fact,  a  fresh  introduction  into  the  rule — "for,  if  so, 
that  should  be  done."  The  value  of  his  exposition 
seems  to  me  to  be  this — that  the  parties  must  be  put 
in  the  same  position  they  were  in  before  the  slip  was 
made. 

Now,  apply  that  principle  here.  The  plaintiff  had 
obtained  an  advantage  by  the  defendants'  error  which 
would  have  been  kept  if  the  case  had  gone  to  trial  then. 
If  the  amendment  were  made  now,  would  the  plaintiff 
be  in  the  same  position  as  he  was  in  then  P  If  the  new 
defence  proposed  to  be  added  had  been  set  up  then,  the 
plaintiff  could  have  given  notice  of  action  to  the  vestry, 
and  his  action  against  them  would  have  been  in  time. 
Kow  he  cannot,  as  more  than  six  months  have  elapsed 
since  the  accident.  Therefore,  he  cannot  be  put  in  the 
same  position  he  was  in  before  the  slip  was  made.  The 
proposed  amendment  accordingly  breaks  the  rule  of  con- 
duct laid  down,  and,  though  that  rule  is  not  an  inflexible 
rale,  like  a  rule  of  law,  there  are  no  circumstances  here 
which  force  the  court  to  go  beyond  that  rule.  The 
amendment,  therefore,  cannot  be  allowed.  As  I  have 
said  before,  I  have  some  doubts  whether  we  are  doing 
the  defendants  any  substantial  injury  by  refusing  to 
allow  the  amendment  to  be  made. 


LiNDLBT,  L.J.-^I  am  of  same  opinion.    Hi 
for  suing  the  vestry  had  not  expired — tliat  iB| 
no  injustice  would  be  done  to  the  plainti~ 
think  we  ought  to  allow  the  amendment  to  bs|( 
I  agree  with  the  rale  laid  down  in  the  < 
that,  as  a  general  rale,  an  amendment  ought  ts^ 

Now,  if  the  case  of  JBbwitt  t.  NatHnghtm  f 
Co,  was  rightly  decided,  the  question  whether  H 
tiff  is  suing  the  right  persona  depends  npot  j 
the  defendants  have  made  a  contract  with  I 
board  of  works,  under  seotion  29  of  ths  ' 
Act,  1870,  for  the  board  to  do  the  repsin  \n\ 
It  is  for  the  defendants  to  aet  this  defensi  i 
not  think  it  is  incumbent  on  the  plamtiflt 
search  in  order  to  find  if  there  is  such  a  c 
might  not  be  able  to  find  it  out  by  any  i 
qniries.  At  all  events,  the  defendants  8ie| 
liable.  That  being  so,  the  defendants  bj  t 
do  not  allege  that  the  liability  has  shifted  i 
to  the  board ;  they  give  the  plaintiff  no  i 
pose  anything  of  the  sort  The  plaintiff  i 
entitled  to  carry  on  the  litigation  on  the  i 
there  was  no  such  contract  in  existence,  i 
with  the  action.  The  defendants  now  i 
defence,  which,  if  the  case  of  Bowitt  ^1 
Tramways  Co,  was  rightly  decided,  wosUj 
plaintiff's  remedy  either  against  the  deT 
selves  or  against  the  board,  inasmuch  as  thai 
for  bringing  the  action  against  the  bosidl 
The  proposed  amendment  would, 
injure  the  plaintiff,  and  cannot  now  bsi 
appeal  must  be  dismissed. 

LopBS,  L.J. — I  am  of  the  same  opinioD. 
was  placed  upon  two  grounds — ^flrst,  nq  " 
defendants  in  running  over  the  plaintiff ; 
allowing  the  roadway  to  get  into  impiopffl 
and  out  of  repair.  The  accident  ocournd  isj 
the  defence  was  delivered  on  the  28nd  of  i 
pleadings  closed  in  May.  Nothing  wsi  < 
defendants  from  May  to  November,  when  t 
amendment  was  sought  to  be  introduced.  1 
quite  naturally  brought  his  action  agaiDstttiJ 
as  they  were  primarily  liable,  and  they  W^ 
unless  they  had  made  a  contract  with  i 
works,  who  were  the  road  authority,  nrf^ 
of  the  Tramways  Act,  1870.  It  may  bj*" 
plaintiff  ought,  before  bringing  the  sM 
looked  at  the  Act,  when  he  would  have  *•  J 
contract  could  have  been  made,  and  thst  i 
him  upon  inquiry,  and  he  would  have  i 
fact.  But  when  the  defence  was  deliwrefli 
the  sort  was  set  up.  If,  therefore,  the  I 
to  have  been  on  his  guard  before,  after  the  < 
delivered  he  would  be  justified  in  suppotmg' 
had  been  no  such  contract,  and  in  S^^''^^^ 
\  action.  The  blonder,  accordingly,  i»  o^  ^^^  ^ 
side.  Two  rules  have  been  laid  down  ss  to  ' 
when  a  blunder  or  slip  has  been  commw 
Tildealey  v.  Harper,  where  it  is  said  th« « 
ought  to  be  allowed  unless  the  party  •PP^Jf' | 
acting  mala  fide,  or  the  blunder  hss  ^^j^i 
his  opponent  which  cannot  be  compen^jj***  ^ 
or  otherwise.  Apply  that  rule  here.  The  p  ^ 
not  proceed  against  the  vestry  because  w^  ^ 
That  being  so,  the  defendants,  by  the^  om 
done  an  injury  to  him  which  cannot  J^^iJ 
for  by  costs.  The  second  rule  was  laid  ?o^^ 
L.J.,  in  Clarapede  v.  Commercial  i/«*J*  ^^  j 
that  the  amendment  will  not  be  '^^^^Lje  ia  •: 
cannot  be  put  in  the  same  position  *^*^  p,i«1 
the  slip  was  made.  Apply  that  rale  hei«-  ,  * 
I  have  already  stated  I  think  It  i»  ^^ . 
plaintiff  cattnot  be  put  in  the  same  P^Tj-est* ' 
before  the  blunder  was  made.    Tit  smen« 
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tgpft^  cumot  be  allowed,  and  the  appeal  most  be  dis- 

r  for  the  plaintiff  jR.  A.  Biale. 
Solidtor  lor  the  defendants,  B,  C.  Qod/ray. 


I^ig)  Couct  of  9u0t(ce* 


LiMf. 


Feb.S. 


In  re  Nbal. 
Vbbton  t?.  Neal.  (a.) 


-^(on-paymen^  hy  plaintiff  of  costt  of  inUr" 
proceeding '^  ApplieatUm    by  defendant  to 
proceedings — Application    to    stay    made    ore 
I  at  the  hearing, 

\  applieation  to  etay  proceedinge  on  the  ground  of 
Inpayment  hy  the  plaintiff  of  the  coate  of  an  inter- 
Bummone  may  be  made  bv  the  defendant  ore 
I  when  the  action  eomts  on  for  hearing, 

~  ~  _  raetice  of  the  Court  of  Chancery  as  to  etay^ 
iinge  when  a  party  prosecuting  proceedings  ie 
5  for  not  paying  costs  atill  prevails, 
Toangs,  Doggett  v.  Revett,  ante,  p.  290,  31 
239,  approved  of, 

:  of  aotion. 

vaa  an  aotion  for  adminiiitration  of  the  eetate 

^toetator  at  the  snit  of  a  creditor. 

I  vrit  in  the  aotion  was  isaned  on  the   2  let  of 

1884.     On  the  24th  of  Noyember,  1884,  the 

'  took  out  a  summonB  for  aooounts  and  inqoiriee 

.15,  r.  1, 
•hearing  of  the  aummone,  no  order  was  made, 
the  plaintifE  should  pay  to  the  defendant 
»sf  the  summons, 
ifkadings  in  the  action  were  closed  on  the  6th  of 
11885,  and  notice  of  trial  was  given  on  the  6th  of 
^1885.    The  defendant's  cosU  of  the  interlocatory 
I^^Ms  were  taxed  at  a  sum  of  £55.      The  taxing 
^^^8  certificate  was  dated  the  24tb  of  Julj,  1885. 

to  the  aotion  coming  on  for  hearing,  the  de* 

IJ^BB^  had  made  no  application  to  the  plaintiff  for  the 

at  of  these  costs,  nor  bad  the  defendant  taken 

i  summons  or  given  notice  of  motion  to  have  pro- 

I  in  the  action  stayed. 
I  the  aotion  coming  on  for  hearing, 

Smith,   Q,C.,    and   Francis  Webb,  for   the 

at,  made  an  application,  bj  way  of  preliminary 

tton,  that  all  proceedings  in  the  action  should  be 

1  until  the  plaintiff  paid  to  the  defendant  the  sum 

5,  the  amount  of  the  taxed  costs  of  the  summons. 

old  practice  of  the  Court  of  Chancery  was  that, 

a  party  prosecuting  proceedings  is  in  contempt 

ni-payment  of    costs,    the    proceedings   will    be 

I :   Wilaon  t.  Baks^  3  My.  ft  Cr.  197  ;  Bradbury  t. 

V,  14  Jur.  1042  ;    White  ▼.  Bromige,  26  W.  B. 

Seton,   4th  ed.,   pp.   1539,   1542.     There  is  no 

in  the  Judicature  Acts  or  Bules  to  alter  that 

Therefore,  it  still  prevails:    ord.  72,   r.   2. 

i  has  been  so  decided  by  Pearson,  J.,  in  Be  Toungs, 

\  V.  Beveti^  ante,  p.  290,  31  Ch.  D.  239. 

ten,  Q.C.,  and  Charles  Churchy  for  the  plaintiff. 

applioation  to  suy,  made  now,  for  the  first  time, 

t  ike  hearing,  comes  too  late.    The  case  has  been  in 

PH)  Reported  by  H.  J«  Blakb,  Esq.,  Barrister-at-Law. 


the  paper  some  weeks,  and  the  witnesses  are  now  in 
court.  DoggeU  t.  Bevtit  was  a  decision  made  on  a 
summons  to  stay  taken  out  by  the  defendant  before 
the  hearing.  fVUson  v.  Boies  is  really  in  our  favour, 
Cottenham,  L.C.,  in  that  case  expressly  stating  that, 
though  a  plaintiff  may  be  in  contempt,  he  has  still  a 
right  to  prosecute  his  suit  if  the  defeudtoit  does  not 
apply  specially  to  have  the  proceedings  stayed. 

Horton  Smithy  Q,G,,  in  reply.— I  now  make  tCb, 
application,  on  behalf  of  the  defendant,  that  the  pro- 
oeedings  may  be  stayed.  The  defendaut  expeoted  to  be 
paid  these  costs  any  day  before  the  trial  came  on. 

Bacon,  V.O. — I  think  the  practice  of  the  court  in 
staying  proceedings  when  the  party  prosecuting  pro- 
ceedings is  in  contempt  for  not  paying  costs  is  estab- 
lished on  the  authority  of  In  re  Youngs,  Doggett  v. 
Bevett ;  and  I  think  it  is  a  wholesome  practice.  Then, 
in  answer  to  the  objection  taken  by  the  plaintiff  that 
the  defendant  ought  to  have  made  bis  application 
earlier,  I  think  the  defendant  is  entitled  to  say,  I  hciVe 
been  in  daily  expectation,  up  to  the  moment  of  trial, 
of  receiving  payment  of  these  cost?,  and  may  even  now 
receive  them.  I  shall,  therefore,  make  an  order  post- 
poning the  hearing  of  the  action  for  a  reasonable 
period. 

The  plaintiff  thereupon,  in  court,  paid  the  defendant 
the  £55,  the  amount  of  the  costs  in  question,  and  the 
action  proceeded. 

Solicitors  for  the  plaintiff,  F.  J.  A  G.  J.  Braiken- 
ridge,  for  J,  B,  A  T.  Knowles,  Burton- on-Trent. 

Solicitors  for  the  defendant.  Palmer,  Eland,  dt  Nettle* 
ship,  for  Thos.  White,  Dudley. 


Chan.  Div. 
Kay,  J. 


In  re  Baoon. 

t'AMP  V,    COK. 


Jan.  14,  30. 


(«.) 


Will — Conetruction — Printed  form — Blanks'— Executor 
entitled  to  residue  beneficially — Crown — Parol  e»irf- 
ence^Admissibility  to  explain  intention. 

A  testatrix,  in  making  her  will,  used  a  printed  form, 
and  after  bogueaihing  certain  legacies  she  gave  all  her 
real  and  personal  estate  **unto  to  and  for 

own  use  and  benefit  absolutely,"  and  she 
appointed  C.  "  to  pay  all  my  debts  and  funeral  expenses 
to  be  executor  of  this  my  will,**  There  were  no 
next  of  kin, 

Hdd,  that  parol  evidence  of  the  testatrix's  tnten- 
tion  that  the  executor  should  take  was  admissible, 

Beld,  also,  on  the  result  of  such  evidence,  that,  suhject 
to  t?ie  payment  of  costs,  the  executor  woe  absolutely 
entitled  to  the  residue  of  the  testatrix* s  personal  property. 

Adjourned  summons. 

This  aotion  was  brought  to  obtain  tho  deoision  of  the 
court  on  the  construction  of  the  will  of  Mary  Bason, 
who  died  on  the  25th  of  March,  1881. 
.  The  testatrix  by  her  will,  dated  the  26th  of  September, 
1876,  which  was  written  upon  a  printed  form,  after 
bequeathing  certain  legacies,  made  the  following  dispo- 
sition:— *'All  and  every  other  my  estate  and  effects 
whatsoever  and  wheresoever,  both  real  and  personal^ 
whether  in  possession  or  reversion,  remainder  or  expect- 
ancy, unto  to  and  for  own  use  and 
benefit ;  and  I  nominate,  constitute,  and  appoint  Gharlea 

(a.)  Reported  by  W.  Ivikby  Cook,  Esq.,  Barrister-at- 
Law. 
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William  Oamp,  of  No.  21,  Reynold-road,  Vicarage-lane,  | 
West  Ham,  Essex,  to  pay  all  my  debts,  funeral  expenses 
to  be  executor  of  this  my  ivill." 

By  an  order  dated  the  22nd  of  May,  1885,  and  made 
upon  an  originating  summons  taken  out  by  the  executor, 
the  court  declared  that,  upon  the  true  construction  of 
the  Drill,  the  residuary  personal  estate  of  the  testatrix 
passed  to  the  executor  upon  trust  for  the  next  of  kin  (if 
any)  of  the  testatrix,  and  directed  that  the  usual 
inquiries  as  to  next  of  kin  should  be  made. 

Sarah  Ooe  was  one  of  the  alleged  next  of  kin,  and  as 
such  was  made  a  defendant  to  the  proceedings.  There 
were  numerous  persons  who  were  also  alleged  to  be  next 
of  kin. 

The  chief  clerk  by  his  certifloate,  dated  the  10th  of 
August,  1885,  certified  that  there  were  no  next  of  kin, 
and  that  the  testatrix  died  without  issue  and  was  ille- 
gitimate. 

On  the  6th  of  NoYcmber,  1885,  an  originating  sum- 
mons was  taken  out  by  the  executor  asking  for  a  declara- 
tion that,  inasmuch  as  the  chief  clerk's  certificate'  found 
that  the  testatrix  died  without  issue  and  was  illegitimate, 
the  plaintiff,  as  her  executor,  was  beneficially  entitled  to 
the  residue  of  her  estate,  after  payment  of  costs. 

The  question  was  whether,  under  the  circumstances, 
the  executor  or  the  Crown  was  beneficially  entitled  to 
the  residue. 

The  summons  was  adjourned  into  court,  and  now 
came  on  for  hearing. 

Oeorge  Cave,  for  the  plaintiff. — ^The  title  of  the 
executor  is  net  affected  by  the  statute  11  Geo.  4  &  1 
Will.  4,  c.  40 :  In  re  KnowleB,  Boose  t.  Chalk,  28  W.  R. 
975.  The  statute  has  only  altered  the  law  as  between 
the  executor  and  the  next  of  kin.  Parol  endence  of 
the  intention  of  the  testatrix  that  the  executor  should 
take  the  residue  is  admissible  ;  Clennell  ▼.  Lewthwaite, 
2  Yes.  jun.  465;  Lynn  ▼.  Beaver,  Turn.  &  Russ.  63, 
66.  The  cTidence  in  this  case  is  concluaiTe  iu  favour  of 
the  executor. 

A,  a  Beckett  Terrell,  for  the  defendant, 

SiirHng,  for  the  Crown. — Parol  evidence  is  not  admis- 
eible  in  this  case,  because  it  appears  on  the  face  of  the 
will  that  there  was  an  intention  to  give  the  property 
beneficially  to  someone  else  whose  name  was  not  men- 
tioned in  the  will. 

He  referred  to  The  Biehop  of  OUyne  v«  Young,  2 
Yes.  sen.  91 ;  North  ▼.  Purdon,  2  Yes.  sen.  495  ; 
Dawson  v.  Clark,  15  Yes.  409,  414;  MiddUton  v. 
dpicer,  1  Bro.  0.  C.  201 ;  Wms.  on.  Executors,  8th  ed., 
p.  1487. 

Cave  replied. 

Cur,  adv.  vuU* 

Jan.  80.— Kat,  J.,  delivered  the  following  written 
judgment : — The  will  in  this  case  was  on  a  printed  form, 
and,  after  giving  certain  legacies,  it  contained  a  gift  of 
all  the  property  of  the  testatrix,  real  and  personal, 
"unto  to  and  for  own    use   and 

benefit  absolutely,'*  and  the  appointment  of  Gamp  "  to 
pay  all  my  debts  and  funeral  expenses  to  be 

executor  of  this  my  will." 

The  testatrix  had  no  next  of  kin,  and  the  question  is 
raised  whether  the  Crown  is  entitled  or  the  executor 
Cakes  the  residue  beneficially. 

This,  it  is  admitted,  must  be  determined  by  the  law 
as  it  existed  before  the  statute  1  Will.  4,  c.  40,  which 
only  applies  as  between  the  executor  and  next  of  kin 
(Ha  wkins  v.  Hawkins,  7  Sim.  173 ;  Taylors,  Haygarth, 
14  Sim.  8;  In  re  Knowles),  Parol  evidence  of  the 
intention  of  the  testatrix  is  tendered  which,  if  receivable, 
is  conclusive  in  favour  of  the  executor.  But  it  is 
argued  on  the  part  of  the  Crown  that,  although  auch 


evidence   would  be  receivable  if   a  presuo 

raised  against  the  executor  by  reason  of  a 

him,    yet  that  such  evidence  is  not ,  -   '  - 

case,  because  it  appears  on  the  face  of  the  \ 

was  an  intention  to  give  the  property  to  8oiaa| 

whom  the  testatrix  omitted  to  name.    In 

argued  in  the  one  case  there  la  a  preiump 

the  executor  which  may  be  rebutted,  but,  ia^ 

case  it  is  not  a  presumption,  and  there  • 

missible.    Lord  Alvanley's  words  in  Clenadli 

waite,  at  p.  474,  are    these: — ^"The  mkf 

established  that  the  executor  shall  have 

unless  there  is  a  strong  and  Ylolent  presumpi 

contrary  ;  that  a  legacy  to  him  affords  that  | 

but  that  it  is  not  so  strong  to  take  away  hii| 

as  to  deprive  him  of  the  opportunity  of  pioii 

evidence  that  the  testator  did  intend  thil| 

have  it."     Lord  Eldon,  in  Langham  v. 

Mer.  6  at  p.  17,  adopts  the  words,  and  statei^ 

evidence  is  not  admissible  in  cases  where  ill 

aively  apparent  on  the  will  iteelf  that  the  i 

meant  to  be  a  trustee  only.*'     In  the  i 

Lord  Eldon  refers  to  The  Bishop  of  CJo^ 

these  terms : — *'  The  testator  had  appoii 

and  in  the  same  paper  says,  *  I  give  and  1 

remainder  of  my  estate,  real  and  personal, 

there  ends ;  and  Lord  Hardwicke  was  of  ^ 

he  had  thereby  manifested  a  purpose  that  I 

should  not  take  the  residue,  and  they  were  t 

because  he  had  given  them  legacies,  but  I 

manifested  an  inchoate  intention  to  appoiat  t 

legatee."    It  seems  from  the  report  of  tbst  e 

that  the  defendant,  the  executor,  did  addaeei 

show  there  was  no  resulting  trust,  and  thef 

next  of  kin,  were  allowed  to  read  evidena  I 

the  credit  of  that,  not  to  prove  that  thetaetstr 

to  give  it  to  them,  but  to  anawer  the  other,  r 

it  is  stated  that  the  evidence  was  waived. 

Beaver  (at  p.  68),    Lord  Bldon  said:-" 

doubt  that  where,  upon  the  face  of  a  will,  it^ 

the  executor  was  intMided  to  take  the  dfieel 

the  testator  has  raised  a  trust  which  f<u]*o|^ 

into  effect,  or  where  he  has  olearly  intsoMj 

particular  trust,  which  he  haa  failed  in  ^ 

of  kin  will  take  aa  against  the  executor. 

hand,  it  is  equally  clear  that  if  the  case  cij^ 

given  to  an  executor,  where  the  presumpM 

to  be  acted  upon  that  the  testator  could  r* 

give  all  and  part,  a  presumption,  whether  K 

not,  the  court  Is  bound  to  act  upon,  as  the  * 

been  so  long  laid  down,  the  executor  msjM 

presumption  by  parol  evidenoe."  ^  .  ^« 

I  have  examined  all  the  cases  I  can  find  •] 
ject.  They  are  numecous,  but  there  v^ 
touches  the  point  so  nearly  as  The  Bish^^n 
Young.  The  text-books  do  not  throw  «^''- 
the  question.  In  WiUiama  on  Executors  (»»j^' I 
The  Bishop  of  Cloyne  v.  Young  is  ^^} 
authority  for  the  propoaition  that,  where  p*w» J 
is  admissible  on  behalf  of  the  exeootoie,  «w»J 
may  then  be  opposed  byaimUar  evidence « 
the  next  of  kin.  In  1  Jarman  (4th  ed.,  P* 
admiesion  of  parol  evidence  Ui  supppr*  ^^^ 
the  executors  U  stated  to  be  on  ^J^l] 
its  admission  for  the  purpose  of  lebattu* 
trust.  .  . 

This    case    seems    to    me   ■©""•^'^../d 
favour  of   the  executor  than  TheBt^^  ^ 
Young,  because  here  the  blanks  left  07^^ 
were  in  a  printed  form,  and  it  is  quite  co^^ 
she  might  have  left  them  V^Vpoe^r^tio  e»^ 
the  effect  of  doing  sp  would  be  ««"*;•?:.  timlW 
executor  to  the  residue.    The  effeot  ot  w^  ^f 
will  cannot  be  greater  than  to    '•rVjforti'*^ 
against  the  executor  ot  a  resulting  trv 
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the  petgami  property  had  been  giTen  to 
■t,  bQi  no  tmat  declared,  that  woold  be  a 
OB  of  aa  inteotioii  that  the  office  only 
ator  vaa  iataoded  to  be  giTen  him.  Bat  this 
,  aadfVnder  the  peculiar  droametanoes  of 
I  to  give  the  ezeontor  the  benefit 
\  I  eannot  help  feeling,  and  to  hold 
^  te  the  payment  of  the  coats,  he  is  entitled 
to  what  shall  remain  of  the  testa- 
Ifvypeity. 

jJL  5.  Oreggon;  8,  A.  Sedgwick;  Hare  A 
fMiefiorfor  the  Trecuury, 


«. 


Jan.  14,  26. 

In  re  Losd  Cheshau. 
Catsnuibh  9.  Dacbe.  (a.) 

\ion — Heirlooms — Bequest  in  diS" 
sdUement — Paramount  title — LegaJteee— 
life^SeUUd  Land  Act,  1882  (45  cfe  46 


.  W9ho  died  in  1883,  ly  will  dated  in  1878, 

Bcriam   pereonal  chattels  to    trustees  upon 

\  /or  the  heneJU  of  his  two  younger  sons, 

ftsiduory  estate  to  his  eldest  son.     The 

"by  a  settlement,  dated  in  1877,  stttled  as 

irmst  to  he  enjoyed  with  a  mansion  house 

t  ddest  son  was  tenant  for  life.     The  eldest 

>  take  under  the  will. 

I  the  eldest  son  was  not  hound  to  make  any 
^  out  of  his  legacy  to  his  younger  hrothers, 
no  interest  in  the  chcUtels  apart  from  the 
,  CM<2  thcU  no  case  of  election  arose* 
of  compensation  does  not  .apply  to  the 
m  deding  to  take  under  the  instrument 
I  rise  to  (he  election. 
k  v.TownsheBd,  2  Ves.jun*  693,  considered. 


,  dated  in  1877,  made  on  the  marriage 
Bt  Lord  Chesham,  he  and  his  father,  the  late 
,  appointed  all  the  plate,  books,  household 
I  futnitue,  ivhich  had  been  settled  as  heirlooms 
H  of  the  late  Earl    of  Barlhsgton,  to  the 
f  the  trustees,  upon  trust  to  permit  the  same 
I  with  Latimer  (the  family  mansion-house  in 
~  xe).     Hie  present    Lord    Ohesham    was 
settlement    tenant    for    life    of    Latimer. 
I  were,    at  the  date  of  Lord  Burlington's 
Bulington    House,    which    was    sold    many 
when   the   chattels  were   removed,  partly 
in   Grosfenor-square,  which  was  vested 
nta  aa  trustees  of  Lord  Burlington's  will, 
r  to  Latimer.    The  house  in  Grosvenor-sqaare 
i  1864,  and  the  greater  part  of  the  heirlooms 
to  house  in  GxosTenor-street  then,  and 
i  of  hia  death,  belonging  to  the  late  Lord 

Lord   Chesham,  who  died  in  June,  1S82, 

the  home    in    GrosTenor*street,  and    the 

^  phte,  linen,  china,  and  other  household  effects 

^t»ae  plaintiffs  upon  trust  to  permit  his  wife 

*  la  and  enjoy  the  house,  and  to  use  the  fumltuxe 

'  '  I  effects,  for  her  life,  and  after  her  death, 

for  the  benefit  of  his  younger  sons, 

B  tte  residue  of  his  real  and  personal  estate  to 

(Lord  Chesham. 

)  Bnnger  Ladj  Chesham  died  in  1884,  and  the 
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bonse  in  GrosTenor-atreet  was,  soon  after  her  death,  sold. 
The  furniture  and  contents  of  the  house  consisted  nearly 
entirely  of  the  chattels  above  referred  to. 

An  order  had  recently  been  obtained  under  the  Settled 
Land  Act,  1882,  for  the  sale  of  the  chattels. 

The  main  question  argued  on  this  summons,  which  was 
taken  out  by  the  plaintiffs,  the  trustees  of  the  will  of 
the  late  Lord  Chesham,  was  whether  the  present  Lord 
Chesham  was  or  was  not  put  to  bis  election  between  the 
benefits  gifen  to  him  by  his  father's  will  and  the 
furniture,  plate,  linen,  china,  and  household  effects  gi?en 
to  him  by  the  same  will. 

There  was  also  a  question  as  to  how  far  the  interest  of 
Lord  Chesham  was  affected  by  the  Settled  Laud  Act^ 
1882. 

Farwell,  for  the  summons,  contended  that  Lord 
Chesham  should  be  put  to  his  election,  and  in  the  event 
of  his  electing  to  take  under  the  will  he  should  givo 
compensation  to  the  disappointed  legatees  (liia  younger 
brothers)  to  the  extent  of  his  beneficial  interest  in  the 
chattels.— It  is  immaterial  whether  the  disappointed 
legatee  is  disappointed  from  want  of  will  or  want  of 
power.  The  testator  dearly  intended  the  younger  sons 
to  have  the  heirlooms,  and  if  Lord  Chesham  cannot  give 
them  up  he  must  do  what  he  can  to  make  compensation. 
Wilson  y.  TownsThend,  2  Yes.  jun.  693;  Middfeton  t. 
Windross,  21  W.  B.  822 ;  Ker  i.  Wauehope,  1  Bl.  25  ; 
Williams  ▼.  Mayne,  16  W.  R.  173,  Ir.  Rep.  1 
Eq.  519.  The  cases  of  Re  Vardon's  Trusts,  ante, 
p.  185  (rcTersing  the  decision  of  Kay,  J.,  33 
W.  R.  297,  28  Ch.  D.  124) ;  Smith  ▼.  Lucas,  30 
W.  R.  451,  18  Ch.  D.  531 ;  and  In  re  Wheatley,  33 
W.  R.  275,  27  Ch.  D.  606,  do  not  apply.  Those  casea 
only  decide  that  if  the  property,  out  of  which  compensa- 
tion would  have  to  be  made,  is  made  inalienable  by  the 
instrument  supposed  to  raise  the  election,  there  is  no 
election.  [Cbittt,  J.,  referred  to  Streatfleld  t.  8lreat» 
field,  Cas.  temp.  Talbot,  176.] 

He  also  referred  to  HouMs  ▼.  Jenkins^  11  W.  R.. 
1050,  2  Joh.  ft  H.  706,  and  Orissell  v.  Swinhoe,  17 
W.  R.  438,  L.  R.  7  Eq.  291. 

Lewin,  for  Lord  Chesham.— Under  the  doctrine  of 
election,  compensation  is  only  to  be  made  in  those  cases* 
where  election  is  made  against  the  instrument.  Wilson 
T.  Townshend  was  a  case  of  election  against  the  inatra. 
ment.  It  is  true  that  the  Settled  Land  Act,  1882^ 
enables  a  tenant  for  life  of  personal  chattels  settled  as 
heirlooms  to  obtain  an  order  for  sale,  but  the  Act  was 
not  passed  until  after  the  date  of  the  testator's  death,. 
Bat  even  if  the  Settled  Land  Act  did  apply,  there  would 
be  nothing  to  prevent  the  tenant  for  life  from  having  the 
money  expended,  as  capital  moneys  under  the  Act,  in 
improvements  which  might  produce  no  increase  of  rent. 

Farwell,  in  reply.— The  question  is  whether  or  not 
Lord  Chesham  has  any  beneficial  interest  in  the  heir- 
looms. If  he  has,  then  to  the  extent  of  that  beneficial 
interest  he  must  make  oompensation* 

Cur.  adv,  vult. 

Jan.   26.— Ckittt,    J.— The  will  of    the  late   Lord 
Chesham  purports  to   bequeath    the  furniture,    plate,, 
linen,  china,  and  other  household  effects  in  or  belonging 
to  the  leasehold  house,  No.  17,  GrosTenor-street,  which 
was  his  own  property.    The  chattels  which  were  there 
at  the  time  of  his  death  consisted  of  chattels  belonging 
to  him  and  of  part  of  the  settled  chattels.     When  thia 
matter  was  before  me  in  chambers,  I  intimated  an  opinion 
that  the  terms  of  this  bequest  were  sufficient  to  include 
such  of  the  settled  chattels  as  were  in  the  house  at  the 
time  of  the  testator's  death.     With  that  opinion  counsel 
for  Lord  Chesham  has  expressed  himself  satisfied,  and  it 
is  imnecessary  for  me  to  say  anything  further  on  this- 
point. 

The  will  then  porporte  to  bequeath  part  of  the  settled^ 
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chattels  upon  trust  for  sale  for  the  benefit  of  the 
testator's  younger  ohildreo,  and  gives  to  the  present 
Lord  Chesham,  the  eldest  son,  benefits  far  exceeding  in 
Talae  the  interest  to  which,  in  any  yiew  of  the  case,  he 
is  entitled  in  the  settled  chattels.  It  is  necessary  to 
ascertain  what  was  the  nature  of  that  interest  at  the 
testator's  death. 

At  the  date  of  the  will  and  the  death  of  the  late  Lord 
CheDham,  the  chattels  were  bound  by  the  settlement  of 
1877.  The  legal  property  in  the  chattels  was  Tested  in 
the  trustees  of  the  settlement  upon  trust  to  permit  them 
to  be  used,  held,  and  enjoyed  with  the  mansion-house 
called  Latimer  by  the  person  or  persons  who,  for  the 
time  being,  should  be  entitled  to  the  mansion-house 
under  the  limitations  of  the  settlement.  For  the  younger 
SOUP,  it  is  argued  that  the  effect  of  this  trust  was  to 
make  Lord  Ohesham  (who  is  tenant  for  life  of  the 
fluansion-house)  tenant  for  life  of  the  chattels  without 
restriction  as  to  the  place  of  enjoyment.  So  to  read  the 
trust  would  be  to  strike  out  the  words,  "with  the 
mansion-house."  These  words  cannot  be  treated  as 
mere  surplusage  ;  they  are  an  essential  part  of  the  trust, 
and  Lord  Chesham  is  only  entitled  to  the  enjoyment  of 
the  chattels  with  the  house.  To  hold  otherwise  would 
be  to  destroy  an  essential  part  of  the  trust.  The  chattels 
are  in  effect  annexed  to  the  house,  and  cannot  be 
remoTed  from  it  (except  for  a  temporary  purpose,  as 
repair  or  the  like)  without  a  breach  of  trust. 

It  is  contended,  however,  that,  when  the  snrrrounding 
circumstances,  as  they  existed  at  the  date  of  the  settle- 
ment, are  taken  into  consideration,  it  could  not  have 
been  the  intention  of  the  settlozs  to  annex  the  chattels 
to  the  house.  It  is  not  contended  that  the  house  was 
not  large  enough  to  hold  all  the  chattels,  including  the 
furniture — ^in  fact,  the  plate  and  china  and  some  other 
articles  constituting  apparently  the  more  valuable 
portion  of  the  chattels  are  there  now.  But  it  is  said  that 
Latimer  House  was,  at  the  date  of  the  settlement, 
BufOiciently  supplied  with  other  furniture  fit  for  such  a 
house.  The  result,  on  the  facts  as  admitted  at  the  bar, 
appears  to  be  that,  to  place  all  the  settled  furniture  in 
the  house,  in  addition  to  that  which  was  there  at  the 
•date  of  the  settlement,  and  is  there  now,  would  be  to 
cause  inconvenience  to  the  occupier  of  the  house.  That 
circumstance,  however,  does  not  make  any  difference  on 
the  construction  or  effect  of  the  trust.  The  settlement 
settled  the  house  itself  as  well  as  the  chattels,  and  the 
settlors  must  be  deemed  to  have  been  aware  that  their 
settlement  of  the  chattels  might  cause  some  inconvenience 
to  the  tenant  for  life  of  the  house.  The  express  terms 
of  the  trust  cnnnot  be  controlled  by  any  Inference  drawn 
from  inconyenience. 

It  follows,  then,  that  Lord  Ohesham  had  no  power  at 
the  testator's  death  to  make  any  assignment  or  dis- 
position of  the  chattels  so  as  to  confer  on  his  assignee 
the  light  to  enjoy  the  chattels  apart  from  the  mansion 
house.  As  then  the  value  of  the  benefit  he  takes 
under  the  will  far  exceeds  his  interest  in  the  settled 
•chattels,  it  is  obviously  his  interest  to  take  under  and 
not  against  the  will,  and  by  his  counsel  at  the  bar 
he  states  that  if  he  is  bound  to  elect  at  all  he  elects  to 
take  under  the  will,  and  that  he  is  ready  to  do  all  in  his 
power  to  confirm  the  attempted  disposition  by  the  will 
of  tho  settled  chattels.  The  will  does  not  purport  to 
•dispose  of  Latimer  House,  and  no  possible  case  of  elec- 
tion arises  in  reference  to  the  mansion  itself. 

The  questions  are  then,  first,  whether  Lord  Ohesham  is 
put  to  his  election,  and  secondly,  if  he  is,  whether  electing 
as  he  does  to  take  under  the  will,  he  is  bound  to  make 
compensation  to  his  younger  brothers  out  of  his  legacy 
to  the  extent  of  the  Talue  of  his  interest  in  such  of  the 
settled  chattels  as  the  will  purports  to  bequeath. 

I  will  deal  with  these  questions  in  the  first  instance 
apart  from  the  Settled  Land  Act. 

It  is  dear  that  if  he  takes  under  the  wiU  he  must  con- 


firm the  will  so  far  as  he  can,  and  must  give 
disappointed  legatees  any    beneficial  intereil 
can  dispose  of  in  the  chattels.     Bat  he  has, 
no  interest  in  the  chattels  which  be  can 
them,  or  from  which  they  can  derive  any 
from  the  mansion-house ;  and  as  to  his  life 
mansion-house,  he  is  free  from  all  dsioi, 
indirect,  on  the  part  of  his  brotbers. 

In  effect,  it  is  the  paramount  title  of  the 
are  not  affected  by  any  question  of  electioo, 
the  restricted  interest  of  Lord  Chesham 
effect  being  given  to  the  bequest  of  ths 
court  of  equity  never  decrees  an  act  to  be 
is  a  breach  of  trust,  or  a  mere  idle  act  which 
lead  to  litigation.     And  inasmuch  as  no 
Lord  Ohesham  of  his  interest  could  be 
would  not  be  a  breach  of  trust,  or  which 
any  benefit  on  his  younger  brotbers,  it  wonld^ 
him  to  execute  any  assignment  of  the  cl 
purpose  of   confirming   the   will.      It  is 
no  authority  can  be  produced  in  support 
position  that  where  the  election  is  to     "^ 
instrument  compensation  has  been  deni4 
tion,  then,  requires  some  examination  of 
on  which  courts  of   equity  have  proceeded 
out  the  doctrine  of  election  and  the  aaf 
ing    on     the    subject.      Here      personal 
arising  from  infancy   or  coverture  on  the 
person  put  to  his  or  her  election   is  not 
exclude    the    application    of    the    doctrtna 
familiar  cases  of   incapacity    arising  by 
fancy  or    coverture   the  court    (generally 
liminary   inquiry    on    the   subject)  itself 
election  for   the   benefit    of     the    infant 
woman,  but  in  all  cases  that  I  am  aware  of 
where  an  election  is  thus  made  to  take  nndtf 
effectually  binds  the  interest  of  the  party  esl 
up  a  paramount  title  by  an  appropriate  de 
favour  of  persons  taking  under  the  instrumett 
the  question  of  election  arises,  with  iocidenttl^ 
where  necessary,   for  conveyance,  assignmcsV 
or  the  like — adapted  to  the  special  circai 
case. 

But  in  the  case  before  me  Lord  Oheehan  ^; 
personal  incapacity.     He  cannot  make 
because  he  has  no  assignable  interest. 

The  principle  on  which  the  doctrine  4 
based  is  that  a  man  shall  not  be  allowei  t» 
and  reprobate  ;  that  if  he  approbate,  he  M^ 
his  power  to  confirm  the  instrument  which  he" 
The  consequence    of    such     a    principle  j 
legitimately  carried  beyond  the  principle  ita^^ 
approbate,  his  obligation  is  confined  to  bia  ' ' 
instrument  as   a  whole,  and,  abandoning 
inconsistent  with  it.     In  all  the  leading 
principle  is  stated  substantially    to  the 
given,  and,  so  far  as  I  am  aware,  where  the  eii 
been  to  take  under  the  instrument,  there  ii  ^ 
decreeing  compensation.    In  Streatfidd  t.  « 
Lord  Talbot  in  stating  the  principle  said  ^^m 
condition  was  that  the  devisee  should  not  <l»^ 
disposition  made  by  the  will.  . 

In  Ker  v.  Wauchope,  1  Bl.  25,  ^^^^m 
the  engrafted  doctrine  of  compenaation  ^  7^| 
taking  against  the  instrument,  and  ^^^^^\^ 
from  the  conduct  of  the  person  electing  '^J^^j^  1 
says,  "In  our  courts  we  have  engra**^  r*^ 
primary  doctrine  of  election  the  ^°'^^*ljj  * 
termed,  of  compensation.  Snppoae  a  teeto  ^ 
estate  to  A.,  and  directs  that  the  wta^  °^  *'^; 
part  of  it  should  be  given  to  B.  If  th«  deTtfo"^^ 
comply  with  the  provision  of  ths  will,  coorw 
hold  that  another  condition  ^  ^  M^k^  an^ 
arising  out  of  the  wiU  and  the  wadnct  oi  •j^^^jij 
that  inasmuch  as  the  testator  meant  that  du 
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i  take  Iua  eiteto  which  he  givea  A.  in  ooDsidera- 

SlvlBg  hii  artat^  to  B.,  if  A.  irefasee  to  oom- 

-wSk,  B»  iball   be  compenMited  by  taking 

or  the  lafaie  of    the  property  which  the 

i  9m  kirn  oat  of  the  estate  devised,  though 

l%«v»ileat  of  the  estate  intended  for  him." 

ST.  Zti^,  17  W.  B.  641,  L.  B.  8  £q.  175, 

!•»  vftsB  Jamee,  Y.C.,  after  stating  that  he 

1  to  extract  from  the  cases  a  principle, 

I  laid  down  in  WhUtier  ▼.   fVehaler,  8 

i  the  foltowing  general  terms,  that    *'  no 

any  benefit  under  a  will  without  oou- 

I  be  ia  able   and  giving  effect  to  every- 

I  in  it  whereby  any  disposition  is  made 

jrJblsotioii  that  such  a    thing    shall  take 

ir-  Cooper,  22  W.  B.  713,  L.  R.  7  H.  L.  53, 

says :  *'  The  main  principle  was    never 

\  there  ia  an  obligation  on  him  who  takes 

a  will  or  other  instrument  to  give  full 

i  tnatnunent  under  which  he  takes  a  benefit, 

miiftd  that  that  instrument  purports  to  deal 

which  it  was  beyond  the  power  of  the 

to  dispose  of,  but  to  which  effect  can  be 

)  eoDcurrenoe  of  him  who  receives  a  benefit 

» iaatmment,  the  law  will  impose  on  him 

benefit  the  obligation  of  oarryfufr   the 

t  fuU  and  complete  force  and  effect." 

\  T.  Codrinffton,  24  W.  B.  648,  L.  B.  7 

Caimf  states  the  law  thus:— <*  By  the 

ADcfenne  which  is  termed  in  the  Scotch  law 

of   'approbate'  and  'reprobate,'  and  in 

man  commonly  the  doctrine  of  election, 

or  will  professes  to  make  a  general  dis* 

fpKioperty  for  the  benefit  of  a  person  named 

person  cannot  accept  a  benefit  under  the 

wittout  at  the  same  time  conforming  to  all 

renouncing  every   right  inconsistent 

r  «l  tbass  authorities  can  any  trace  be  found 

^toapplj  the  engrafted   doctrine  of  com- 

I  to  Uie  ease  of  a  person  electing  to  take  under 

f  wfaicb  gives  rise  to  the  election.    Nor  is 

aoggesttoB  to  that  effect  In  Mr.  Swanaton's 

» to  OnUon  v.  Eayward,  1  Swans.  433.     On 

the  obligation  of  the  person  electing  to 

the  instrument  appears  to  be   confined   to 

;  the  instrument  so  far  as  he  is  able. 

I  of  WiUon  ▼.  Townshend,  relied  on  by  counsel 

jer  sons,  is  no  authority  for  the  propositions 

I  tended  upon  It.    In  that  case  the  election 

I  against  the  instrument,  and  the  bill  was 

The    observations    relied   on    are,    at    the 

an  diekit  and  they  are  not  even  dida  in 

compensation  where  the  election   is  to  take 

histnunent,  but  of  forfeiture.     At  the  time 

;  decision,  was  given,  it  had  not  been  finally 

i  election  to  take  against  the  instrument  did 

I  forfeitiire,  but  merely  gave  a  right  to  com- 

I  oat  of  the  interest  given  by  the  instrument. 

i  relied  on  is,  "  If  the  party  is  under  restraint 

BooompUih  that*'    (namely,    give  up  the 

I  to  which  he  has  paramount  title),  "  it  is 

» of  the  party,  but  the  consequence  is  that, 

sssatfainea  in  that  situation,  his  claim  must  be 

This  apparently  points  to  personal  incapacity, 

'  *  r  iavolves  forfeiture.    The  didum  cannot  be 

lis  it  stands. 

he  eoQciueion  of  the  argument,  Mr.  FarwoU 

I  we  to  the  case  of  WiUiams  v.  Mayne,  and  Mr. 

t  me  some  observations  upon  it.    In  that  case 

^  was  given  to  a  married  woman  for  her  separate 

'"  t  without  any  restraint  on  anticipation,  by  a 

I  purported  to  bequeath  to  another  person  a 

a  fund  of  personalty  in  which,  under    a 


settlement,  the  married  woman  had  a  reversionary 
interest.  It  was  held  that,  during  the  life  of  the 
tenant  for  life  of  this  fund,  the  nmnied  woman  could 
not  elect,  and  that  her  legacy  must  be  impounded  until 
she  could  elect.  That  case  is  distinguishable  from  the 
present.  It  was  admitted  there  that  a  ease  of  election 
arose,  and  that  the  married  woman  was  bound  to  give 
up  her  interest  in  the  fund  if  she  accepted  the  legacy ; 
and  it  was  considered  that  she  would  be  capable  of 
binding  her  interest  in  the  fund  when  it  fell  into 
possession.  The  question  then  resolved  itself  into  this, 
whether  she  was  bound  to  elect  while  her  interest 
under  the  settlement  was  reversionary,  or  whether  the 
time  for  electing  ought  not  to  be  postponed  until  she 
could  bind  her  interest  under  the  settlement.  The 
decision  itself  has  little  or  no  direct  bearing  on  the  case 
before  me.  There  is  no  ground  in  this  case  for  saying 
that  the  time  for  electing  ought  to  be  postponed,  or 
that  any  further  event,  contemplated  by  the  settlement, 
can  enlarge  the  interest  of  Lord  Ghesham  in  the 
chattels. 

The  result  is  that  this  attempt  to  engraft  a  new  doc- 
trine of  compensation  on  the  doctrine  of  election  falls. 
I  hold  that  Lord  Ghesham  is  not  bound  in  any  view  of 
the  case  to  make  any  compensation  out  of  his  legacy  to 
his  younger  brothers.  But  I  go  further.  Inasmuch  as 
Lord  Ghesham  has  no  interest  in  the  chattels  wMch  he 
can  make  over  for  the  benefit  of  his  younger  brothers, 
it  appears  to  me  that  no  case  of  election  really  arises. 
Election  means  free  choice.  He  cannot  be  compelled, 
directly  or  indirectly,  to  take  under  the  settlement 
against  the  will.  But  when  he  takos  under  the  will 
there  is  nothing  for  him  to  give  up.  It  seems  to  me  to 
be  absurd  to  say  that  he  is  put  to  bis  election  merely 
for  the  purpose  of  making  a  deduction  for  his  legacy. 

The  point  raised  as  to  the  Settled  Land  Act  and  the 
order  giving  Lord  Ghesham  liberty  to  sell  some  of  the 
chattels,  and  the  sale  of  some  of  the  chattels  comprised 
in  the  order,  is  readily  disposed  of  on  a  broad  principle. 
The  equities  of  the  parties  must  be  determined  accord- 
ing to  the  state  of  circumstances  as  they  existed  at  the 
testator's  death,  and  the  Settled*  Land  Act  had  not  then 
been  passed.  The  acquisition  by  Lord  Ghesham  after 
the  testator's  death  of  any  greater  or  different  interest  in 
the  chattels,  whether  under  an  Act  of  Parliament  or 
otherwise,  gave  rise  to  no  new  or  additional  equities 
against  him.  If  a  testator  purports  to  devise  another 
man's  lands  to  a  person  who  takes  no  benefit  under  the 
will,  and  bequeaths  a  legacy  out  of  his  own  estate,  and 
the  legatee,  after  the  testator's  death,  acquires  a  title  to 
the  lands  by  purchase  or  otherwise,  the  legatee  is  not  put 
to  his  election. 

Solicitors,  Currm/t  ffoUand,  ds  Carrey;  Spencer 
WhUeheadf  for  Milwari  A  Go,,  Birmingham. 


Q.  B.  Div.  (A.  L.  Smith  and  Grantham,  JJ.)  Jan.  14. 

TVCKER  V.    COITEBBLL.    (d.) 

Practice-^Party  euing  in  form&  pauperis^ ilpp«arance 
in  perBon^Ord.  16,  rr.  24,  26,  29,  30 — Ooits, 

A  plaintiff  suing  in  formft  pauperis  need  not  employ  a 
BolictShr.  OoaU  of  an  appeal  from  chamber »  by  the  plain* 
tiff  against  an  order  staying  the  action  under  ord.  25,  r* 
4,  re/used,  the  plaintiff  having  commenced  her  action  in 
form&  pauperis. 

Pray  v,  Voules,  16  W.  B.  399,  L.  B.  3  Q.  B.  214, 
distinguished. 

The  plaintiff,  suing  in  formd  pauperiSt  brought  an 
action  against  the  trustees  of  the  will  of  one  Hislop 

(a.)  Beported  by  A.  H«  Todd,  Esq.,  Bacrister^at-Law. 
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deceased,  for  a  legacy  to  which  she  claimed  to  be 
entitled  under  the  will.  A  case  was  laid  before  coaneel, 
and  the  writ  was  Isaned  by  the  plaintiff  in  person.  The 
defendant  took  out  a  sammons  to  stay  the  action  nnder 
ord.  25,  r.  4,  and  the  master  made  an  order  in  favour 
of  the  defendant  upon  that  summons,  which  was 
confirmed  by  the  judge. 
The  plaintiff  appealed. 

E.  Lee  Evam,  for  the  defendant  Ck>tterell,  took  the 
preliminary  objection  that  the  plaintiff  was  not  entitled 
to  appear  in  person,  but  ought  to  have  aaked  to  have 
oouneel  and  a  solicitor  assigned  to  her. — A  case  was  laid 
before  counsel  in  accordance  with  ord.  1 6,  r.  24,  and 
the  plaintiff  was  thereupon  permitted  to  sue  after  his 
opinion  had  been  received.  But,  in  rule  26  of  that 
order,  the  words  "  may  if  necessary  "  mean  **  must " — 
that  is  to  say,  "may"  if  the  original  counsel  and 
solicitor  refuse  to  act.  The  plaintiff  cannot  sue  in 
person ;  all  proceedings  must  be  signed  by  her  solicitor  : 
rules  29,  30.  These  rules  were  framed  to  protect 
defendantii.  I  am  entitled  to  costs :  Carton  ▼.  Piekert" 
gill,  S3  W.  R.  689,  14  Q.  B.  D.  869 ;  Martinton  ▼. 
CloweB,  33  W.  R.  555 ;  Fray  t.  Vaulei,  16  W-  B«  399, 
L.  R.  3  a  B.  214. 

Pbr  Guriam.^ — Tt  is  unnecessary  for  a  pauper  to 
employ  a  solicitor.  We  cannot  read  "  may "  as  if  it 
were  '' shall"  or  **  must "  in  this  rule.  If  the  law  were 
otherwise,  the  door  would  at  once  be  shut  on  all  persons 
able  to  sue  only  in  /armd  pauperis. 

The  oppeal  was  then  heard  and  dismissed,  but  without 
costs,  as  the  Court  obserred  that,  in  this  case  the  plaintiff 
had  originally  sued  in  formd  pauperis,  and  that  that 
distinguished  the  case  from  Fray  ▼.  Voules, 

Appetd  diemisted. 

Solicitor  for  the  defendant  Cotterell,  E,  Chester, 


0.  0.  B. 


Eeg.  v.  "Websteh.  (a,) 


Dec.  11. 


Occupier  of  premises  permitting  deftUmeni  of  young  girl 
iherfin — Criminal  Law  Amendment  Act,  1885  (48  <& 
49  Viet.  c.  69),  s.  6. 

The  prisoner  had  permitted  tTie  defilement  of  her 
davghter  {undtr  the  age  of  sixteen)  in  the  premises  where 
they  resided  together  as  their  home, 

Eeld,  that  she  was  liable  to  conviction  under  section  6 
of  the  48  df  49  Vict,  c,  69. 

At  the  Autumn  Assises,  1885,  for  the  town  of  Not- 
tingham, before  Denman,  J.,  Rebecca  Webster  was 
indicted,  under  48  ft  49  Vict.  c.  69,  s.  6,  for  that  *<  she, 
being  the  occupier  of  premises  "  [mentioned],  **  unlaw- 
fully did  knowingly  suffer  one  Eliza  Ann  Webster,  then 
a  girl  of  above  the  age  of  thirteen  and  under  the  age  of 
sixteen  years,  to  resort  to  and  be  in  and  upon  such 
premises  for  the  purpose  of  being  unlawfully  and  car- 
nally known  by  a  certain  man  '*  [mentioned]. 

Eliza  Ann  Webster  mentioned  in  the  indictment  was 
a  girl  of  the  age  of  fourteen,  and  was  known  to  be  of 
that  ago  by  the  prisoner,  whose  illegitimate  daughter 
she  was.  She  lired  in  the  prisoner's  house  as  part  of 
the  prisoner's  family,  and  had  no  other  home.  There 
was  no  evidence  that  any  man  had  been  in  the  prisoner's 
house  before  the  night  of  the  11th  of  September,  1885. 

On  that  night,  about  11  p.m.,  Eliza  Ann  Webster 
was  seen  in  company  with  a  man  in  a  public-house, 
and  afterwards  walking  with  him  in  the  street,  by  a 
policeman,  who    lost  sight  of   them   for   a  time,   but 

(a.)  Beported  by  R.  E.  Mblshbimbb,  Esq.,  Barrister. 
at-Law. 


afterwards  entered  the  house  of  the  prisoner  s 
o'clock  at  night,  and  found  the  prisoner  ril 
lower  room  talking  to  two  men.  He 
<'Who  is  upstairs?"  and  the 
**  Only  my  daughter."  The  polioemaa  thsm 
upstairs  and  found  Eliza  Ann  Webster  in  M 
same  man  with  whom  he  had  first  seen  bsr. 
came  down  and-  took  his  shoes  from 
directly  opposite  the  place  where  the 
ting,  and  swore,  after  being  oantioned, 
placed  them  there  before  going  upstairs  in 
sight,  and  that  he  and  Eliza  Ann  left  the 
and  went  upstairs  in  the  prisoner's  sight. 

The  prisoner's  counsel  submitted  that 
eyidence  of  a  resorting  to  or  being  in  or  npoa^ 
for  the  purpose  mentioned  in  the  Act, 
girl  was  merely  there  because  it  was  her 
the  Act  was  not  intended  to  co^et  the 
isolated  visit. 

The  learned  judge  told  the  jury  that 
satisfied  that  the  girl,  being  to  the  prisoi 
only  fourteen  years  old,  went  upstairs  wii 
the  purpose  of  having  connection  with  hi 
prisoner  knew  this  and  made  no  obj< 
might  find  the  prisoner  guilty,  cTen  in 
any  proof  of  any  previous  misoondnct  of 

The  jury  found  her  guilty,  and  the  q\ 
court  was  whether  there  was  evidence  ot 
under  48  &  49  Vict.  o.  69,  a.  6,  and  whel 
ruling  was  correct. 

JSoracs  Smith,  for  the  prisoner,  confa 
section  was  intended  only  to  apply  to  c 
occupier  of  the  premises  keepe  girls  on  tbs  ] 
permits  them  to  resort  there  for  the  parpoMj 
tution,  and  not  to  a  case  where  the  girra  fl 
on  the  premises,  and  where  the  occupier,  ai  i 
could  not  turn  the  girl  out.  The  priioBflCJ 
dealt  with  under  the  provisions  of  seotios  T 
under  section  6. 

StangeTf  for  the  proseeutioD,  was  not  < 

Lord  OoLaiuDov,  O.J. — Upon  the  facts  i 
to  me  perfectly  clear  that  the  case  cootf  | 
exact  words  of  the  section.  The  pri 
girl's  age ;  she  suffered  her  to  be  on  the  ] 
purpose  mentioned  in  the  statute ;  and  i(J 
doubt  about  her  power  to  turn  her  ' 
could  at  least  have  turned  the  man  o^^. 
vented  the  girl  from  being  on  the  premie  "^J 
pose  alleged.  It  Is  true  that  section  lSi4l 
cable  to  such  cases  as  this,  but  that  ia  >^r 
excluding  the  operation  of  section  6.  "^^ 
must  therefore  stand. 

Bkniun,  PiiLD,  HAwxnrs,  and  Wnu*  JJ'»* 

Conviction  affirmed. 

Solicitor,  Solicitor  to  the  Treasury. 
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Tk  ri  Bolton. 


Court  of  Appbal. 


tnwtt  of  flyyeah 


BiK 


Feb.  6,  8. 


^  r^  BOXTQF. 

Bbows  v.  BoLTOir.  (a.). 

M'-Gi/l  to  children — Foriner  htuiband 
f9mfe  living — Gift  hy  testator  to  her  at  his 
i  ehiJd  not  erUilled, 


ft    »o  Mi«   nutrnage  regular    as  n  spiDB^r,     I 
l«   Ift   fact,    been    previoaslj    married    to 
I  Wd  dfiKrtod   ber   aizteen  years   before,   i 
i  'Wtift  iMfifd  of   since,  but  there  was  no  pr 


had  gone  through  the  ceremony  of 

whffse  husband  was  still  living^ 

Imiflsr  making  a  ipecifie  bequest  to  his  "  dear 

}fmg  ker   and  adding   her  former  married 

Ars  remduary  estate  upon  trust  for  "  my  said 

)f/k  BO  long  as  she  shall  continue  my  widow, 

'  afUr  the  decease  or  marriage  again  of  my 

mhiekever  shall  first  happen^**  upon  trust  for 

nty  child  and  children^**  with  a  gift  over 

€4her  p^st,n*m     The  testator  had  no  child 

during  his  lifetime^  but  shortly  after  his 

\fe  gave  hi*  th  to  a  daughter.     On  the  death 

the  daughttr  claimed  the  rtsiduary  estate. 

ing  th^  derision  of  Kay,  J.),  that  there 

ion  in  the  wiil  of  an  iutention  that  the 

en  •'   tTiovl-i  include  other  than  legitimate 

thai,  th^ffore,  the  gift  over  took  effect, 

future  illegitimate  children  is  void, 

«L  FoUalove,  22  W,  R.  305,  Z.  R,   9    Ch. 

iwin'c  Trosta,  22  W.  R.  619,  L.  R.  17  Eq. 
i upon, 

I  from  a  decision  of  Kay,  J. 

r,  G.  Bolton,  in  1865,  went  through  the 
of  marriage  with  Jane  Ann  0.,  who  was 
ia  th«  marriage  register  as  a  spinster,    but 

T. 
and 
proof 
dead  in  1865.  Shortly  after  his  marriage 
made  U«  will,  whereby  he  bequeathed  his 
faratftire  and  eifects  to  Edward  Brown 
<  19  permit  my  dear  wife,  Jane  Ann  Bolton 
■■•  Ann  G.)  to  ba?e  tbe  use  and  enjoyment 
l-isriBg  her  life,  so  long  as  she  continues  my 
"* ;  and  the  testHtor  devised  and  bequeathed  his 
}  estate  to  E.  Brown  npon  trust  for  sale  and  con- 
l|Md  to  stand  possessed  of  tbe  proceeds  npon  trust 
)  Am  iaeome  **  unto  my  said  wife  for  her  life,  so 
lAsahall  Aontinue  my  widow ;  and  from  and  after 
9  or  marriage  again  of  my  said  wife,  whichoTer 
I  bsppen,  opon  trust  to  pay  and  divide  the  same 
equally  between  all  and  every  my  child  and 
I  when  and  as  tbey  shall  severally  attain  the  age 
y-oDe  year*,  and  the  lawful  issue  of  such  of 
iu  ihsn  die  before  Httaining  that  age,"  with  a  gift 
'«r  in  sevenths  to  **the  lawful  child  and 
of  his  several  brothers  and  sisters.  Tbe 
t  died  suddenly  on  tbe  24th  of  February,  1867, 
i\»mg  had  a  child  born  to  him  during  Lis  life- 
^Wt  on  tbe  12th  of  August,  1867,  his  wife  gave 
itoi  diogbter,  Jane  Ann  Bolton,  who  was  in  her 
'iMtifleate  described  as  the  datghter  of  George 
DB,  deceased,  and  of  "  Jane  Ann  Bolton,  late 
,  knu\j  Brown." 

[  After  tbe  testator's  death  it  became  known  that,  at  tbe 

>  of  \k  a/rriage  with  Jane  Ann  0.,  her  husband 

iftiHJiiiog,  and  on  ber  death,  in  1884,  the  nephews 

'  Men  of  the  testator  claimed  to  have  the  estate 

iiBODgat  them  ou  tbe  ground  that,  as  Jane  Ann 

u)  Bipoitcd  by  H.  F.  Ambdroz,  Brq.,  Barrister-At- 
Law. 


Bolton  was  illegitimate,  the  gift  over  took  effect.  An 
originating  sommona,  taken  out  by  the  troatee  of  tha 
will,  to  have  the  qoestfon  determined,  was  haavd  on  the 
4th  of  June,  1885,  by  Kay,  J.,  who  held  that  thave  waa 
no  indication  of  intention  oa  the  face  of  the  will  each  aa 
to  enable  the  term  childien  to  be  oonstraed  aa  inteudad 
to  include  a  fntare-bom  illegitimate  child  of  Jane  Ann 
C,  and  that,  therefore,  the  gift  over  took  eflCeot. 

From  thia  decision  Jane  Ann  Bolton,  tbe  illegitimsto 
child  of  tbe  testator,  appaaled. 

O,  Curtis  PricCf  for  tbe  appellant. — The  way  In  which 
the  testator  refers  to  his  wife  shows  that  he  knew  hia 
marriage  was  doubtful,  and,  therefore,  by  the  term 
**  children  *'  he  must  have  intended  those  he  might  hare 
by  her — that  is,  their  reputed  children,  as  the  law  does 
not  allow  inquiry  into  a  child's  paternity.  No  other 
children  but  these  could  by  any  possibility  take  under 
the  willy  for  if  tbe  testator  had  had  subsequently  children 
bom  in  lawful  wedlock,  the  will  would  have  been  reroked 
by  his  marriage.  A  future-born  illegitimate  child  may 
take  as  a  reputed  child  :  Occleston  y,  Fullalove^  22  W.  B. 
305,  L.  E.  9  Ch.  147,  as  stated  by  Jessel,  M.R.,  in  In  re 
Ooodwin^s  Trusts,  22  W.  R.  619,  L.  B.  17  Bq.  845. 

He  also  referred  to  Wilkinson  ▼.  Adam,  IV.  &  B. 
422;  Beachcro/t  ▼.  Beachcroft,  1  Madd.  430;  Holt  t. 
Sindrey,  17  W.  R.  249,  L.  R.  7  Eq.  170 ;  Lepine  v.  Bean, 
18  W.  R.  797.  L.  R.  10  Eq.  160 ;  Hill  v.  Crook,  22 
W.  R.  137,  L.  R.  6  H.  L.  265  ;  and  Crook  v.  Hill,  24 
W.  R.  876,  3  Oh.  D.  773. 

E,  Beaumont,  for  the  respondents*  tha  oephewa  and 
nieces ;  and 

Reginald  J.  Smith,  for  the  truitae,  were  not  called 
upon. 

CoTTOK,  L.J. —  Tbe  case  has  bean  fully  and  ably 
argued  by  the  counsel  for  tbe  appellant,  but  we  do 
not  think  his  argument  can  succeed.  Tbe  question  arises 
on  tbe  will  of  G.  Bolton.  He  had  gone  through  tbe 
ceremony  of  marriage  with  Jane  Ann  C,  and  it  tarns  ont 
that  her  former  husband  was  still  alive,  though  he  had 
not  been  heard  of'  for  sixteen  years.  Tbe  point  is 
whether,  under  the  gift  in  the  will,  a  child  barn  after 
tbe  testator's  death  cau  take.  The  will  is  to  this  effect. 
[His  lordship  referred  to  the  terms  of  the  will,  and  con* 
tinned : — ]  It  is  contended  that,  under  tbe  circum- 
stances and  having  regard  to  the  terms  of  tha  will, 
this  child,  though  illegitimate,  is  entitled.  It  may  be  a 
hard  case,  but  it  is  well  established  that  a  gift  to  chil- 
dren primd  facie  means  legitimate  children.  It  is  said 
here  that,  assuming  the  children  of  the  oonntction  be- 
tween the  testator  and  Jane  Ann  0.  to  bavs  been 
illegitimate,  the  gift  would  have  been  insenalUa  if  held 
to  apply  to  legitimate  children,  for,  if  he  had  oontraoted 
a  Talid  marriage  after  the  date  of  his  will,  it  would 
thereby  have  been  revoked,  and  this,  it  is  said,  should  lead 
us  to  hold  that  this  entitles  the  after-born  child  to  take. 
This  is  not  tha  case  of  a  gift  to  an  existing  child,  nor 
can  it  be  so  construed.  If  it  could,  the  case  would  re- 
semble Hill  ▼.  Crook,  where  a  gift  to  living  illegitimata 
children,  as  a  class,  waa  upheld,  the  words  usad  by  the 
testator  clearly  showing  that  such  children  wera  intended 
to  take.  But  there  is  considerable  doubt  here  whether 
the  testator  thought  his  marriage  was  valid  or  not.  I 
will  assume  that  he  thought  it  doubtful,  and  also  that 
under  the  gift  a  ohild  born  between  the  data  of  his  will 
and  his  death  might  have  taken,  by  reason  of  the  refer- 
ence to  J.  A.  Bolton  in  tbe  will  as  his  wife.  Bat  here 
we  are  asked  to  say  that  tbe  gift  is  good  in  favour  of  a 
non- existing  child.  Now,  on  the  question  whether  a 
gift  to  future  illegitimate  children  is  good,  I  think,  not- 
withstanding the  ease  of  OccUsion  ▼.  FuUalowe,  wliioh 
is  relied  upon  in  favour  of  the  appellant,  thai  tha  sale  that 
such  a  gift  ia  not  valid  according  to  the  law  aC  England 
still  holds  good.     The  decision  iu  Occleston  t.  Ftdlalwe, 
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moreoTer,  don  not  apply  to  this  case.  There  the  gift 
-#88  to  the  testator's  reputed  children,  0.  and  £.»  by  his 
deceased  wife's  sister,  Margaret  Lewis,  with  whom  he 
had  gone  through  the  ceremony  of  marriage,  "  and  all 
other  children  which  he  might  have,  or  be  reputed  to 
have,  by  Margaret  Lewis,  then  bom  or  thereafter  to  be 
bom."  And  the  Court  of  Appeal  (Lord  Selborne  dis- 
senting) held  that  a  child  bom  after  the  date  of  the 
will,  but  before  the  testator's  death,  and  acknowledged 
by  him  as  his  child,  was  entitled  to  share  with  her 
sisters,  0.  and  E.,  under  the  will.  But  the  gift  here  is 
different.  It  is  between  all  and  every  my  child  and  chiN 
dren  when  and  as  they  shall  severally  attain  the  age  of 
twenty-one  years,  and  it  is  argued  that,  as  the  testator's 
marriage  might  be  bad,  the  gift  must  bo  taken  to  refer 
to  any  reputed  child.  But  this  is  a  fallacy.  We  can- 
not import  the  word  "  reputed  "  into  the  will.  When 
a  gift  to  ezibting  children  can  only  be  satisfied  by  letting 
a  reputed  child  take,  the  case  is  different.  Here,  In  order 
to  enable  this  child  to  take,  the  court  would  have  to  in- 
quire into  circumstances  which  the  law  does  not  allow 
to  be  the  subject  of  inquiry.  The  argument  is  that  the 
testator,  by  referring  to  Jane  Ann  as  his  wife,  intended 
by  the  term  "  children  "  to  include  children  bom  after 
the  date  of  his  will,  just  as  would  have  been  the  case  if 
his  marriage  had  been  a  valid  one.  But  to  hold  that 
would  be  to  apply  Hill  v.  Crook  wrongly.  The  case  of 
2n  re  Qoodufi'rCi  TrueU  has  been  referred  to,  but,  in 
spite  of  the  high  authority  of  Jessel,  M.R ,  I  do  not 
think  he  correctly  states  the  effect  of  the  decision  of 
OccluUm  V.  Fullalove.  He  says  the  principle  of  the 
decision  was  that  a  gift  by  a  testator  or  testatrix  to  one 
of  his  or  her  children  by  a  particular  person  is  perfectly 
good,  if  the  child  has  acquired  the  reputation  of  being 
such  child  as  deecribed  in  the  will  before  the  death  of 
the  testator  or  testatrix.  I  do  not  think  that  was  the 
ratio  decidendi  of  OccUtion  v.  Fullalove.  There  the 
gift  was  to  the  reputed  children,  C.  and  E.,  and  all 
other  children  which  the  testator  might  have,  or  be  re- 
puted  to  have,  by  Margaret  Lewis,  and,  as  the  reputation 
was  part  of  the  description  of  the  children,  there  was  no 
inquiry  necessary  such  as  would  violate  public  policy.  I 
think,  therefore,  the  view  of  Jessel,  M.R.,  was  erroneous. 
In  my  opinion,  we  cannot  come  to  the  conclusion  urged 
upon  us  on  behalf  of  the  appellant,  and  the  appeal  mast 
Idil. 

Bowmc,  L.  J. — I  am  of  the  same  opinion.  The  law  is 
clear  that,  however  a  man  may  wish  to  provide  for 
illegitimate  children,  he  cannot  do  so  by  any  means 
which  involves  an  inquiry  into  the  paternity,  of  which 
the  law  accepts  no  evidence,  except  the  fact  of  marriage. 
That  doctrine  is  not  interfered  with  by  Ocdeaton  v. 
Fullalove;  but  it  is  emphatically  asserted  in  the  judg. 
ment  of  the  Lords  Justices.  The  first  question  on  tbe 
will  is,  whether  a  child  unborn,  but  about  to  be  born, 
on  the  body  of  Jane  Ann  C.  can  be  so  escertained 
as  to  come  within  the  class  of  tbe  testator's  children, 
without  the  necessity  for  inquiry  into  tbe  child's 
paternity.  I  think  that  it  would  be  impossible  without 
such  an  inquiry.  Beputation  of  paternity,  however,  may 
be  inquired  into,  and  if  tho  testator  chose  to  make  such 
reputation  a  condition  of  a  child's  taking  under  his  will, 
tbe  law  does  not  prohibit  it.  And  if  the  appellant  could 
show  here  an  intention  that  all  children  born  of  Jane  Ann 
0.  whilst  she  was  living  as  the  testator's  reputed 
wife  should  be  considered  bis  reputed  children,  tbe  appeal 
might  succeed.  But  it  is  impossible  to  find  any  clear 
indication  that  he  intended  this  within  the  four  corners 
of  tbe  will.  It  is  said  thst  tbe  will  points  to  illegitimate 
children;  but  that  depends  on  whether  the  testator 
knew  Jane  Ann  C.  was  not  his  lawful  wife.  I  do  not 
think  that  is  made  out.  And  if  ho  was  uncertain  on  the 
subject,  and  d/oriiori  if  he  thought  she  was  his  lawful 
wife,  the  argument  fails.    The  word  "  children  "  must, 


therefore,  have  its  ordinary  sense  given  to  i^ 
appeal  mnst  be  dismissed. 

Fbt,  L.  J. — I  am  of  the  same  opinion.    Ths 
was  neither  bom  nor  begotten  at  the  date  of  tin 
she  claims  nnder  the  gift  to  children  of  ths  te4 
already  stated,  reputation  of  paternity  msj  bs 
into,  but  not  the  fact  of  paternity.    It  foUon 
gift  to  future  illegitimate  children  cannot  be  ^ 
We  are,  therefore,  aiked  to   read  this  gift 
reputed  children,  because  the  testator  mast  bi 
have  intended  some  one  to  take  nnder  the  gU 
he  was  not  validly  married,  and  any  subseqossti 
riage  would  have  revoked  his  irill,  only  fl 
children  could  possibly  take  thereunder.   Bl 
regard  to  the  evidence,  the  most  that  can  be 
the  testator  was  in  a  state  of  donbt  on  the 
validity  of  his  marriage.    It  is,  therefore^ 
to  say  that  by  "children"  he  may  not 
legitimate  children.    On  the  question  wl 
en  venire  aa  mSre  can  acquire  any  reputation 
tbe  authorities  on  the  point   are  doubtful, 
opinion  whatever   on  the  point.      Tbe 
dismissed,  with  costs. 

Appeal  diemiesed. 

Solicitors  for  the  appellanf ,  Pilgrim  A  . 
Qmiih  dt  Elliott,  Sheffield. 

Solicitors  for  the  respondents,  Belf,  BrM 
for  Bodgers,  Thomae,  A  Co.,  Sheffield. 


From  Chan.  Div. 

United  Telsphone  Co.  tr.  Do50EOX.| 
practice — Action  for  infringement  of  patent^Ak 
of  infringement  in  defence — MMon  fc^  j^ 
Inquiry  aa  to  damagea — R,   S,  C,  1883,  «ri| 
6. 

In  an  action  for  the  infringement  of  a  j 
ing  an  injunction  and  an  inquiry  aa  to  < 
defendant  admitted  in  hia  defence  infrtnp 
inatancta,    hut  denied  any  other  infringtad^ 
motion  for  judgment  upon  admiaaiona  iniaf 
under  ord,  32,  r,  6,  . 

Held,  that  the  plaintiff  a  were  only  e»Wj 
inquiry  aa  to  damagea  in  reaped  of  th<i  ten  r 
infringetnent  admitted,  and  to  no  othera. 

Action  for  infringement  of  a  patent,  dsiaiiffa 
junction  and  damages.  Tbe  defence  adoittadlP 
fringement  in  ten  instances,  but  denied  an/  r 
further  infringement.  The  plaintiffs  moved  for}« 
upon  admissions  in  the  pleadings  under  <>^\J2 
Bacon,  V.C,  granted  an  injunction,  hui^ 
inquiry  as  to  damages. 

The  plaintiffs  appealed  from  the  refossl  to  | 
inquiry  as  to  damages. 

MouJton,  Q.C,  for  the  plaintiffs. -The  pWn** 
entitled    to    the    inquiry.     The   plaintift  ^ 
general  inquiry  as  to  what  infringements  the  de» 
bas  been  guilty  of.     Upon  tbe  trial  of  an  scUon  wj, 
infringement  of  a  patent,  the  practios  is  to  pn»_ 
instance    of    infringement    only,   and  then  • 
inquiry  is   ordered.    The  rule  ought  ^  ^  r^ 
upon  a   motion  for  judgment  upon  tn  •am 
infringement  in  the  pleadings.    The  P^*'^"!!, 
bound  by  the  defendant's  statement  that  be  » 
been  guilty  of  ten  instances  of  infringeoieDt. 
The  defendant  in  person,  contra. 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Baxriatn^ 
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B,  ¥.lL->It  fleemt  to  mo  thmt  the  plaintiiEsy 

;  teoepted  tba  defenee,  and  aoting  on  it  as  an 

i  tiki  It  a*  it  ttandfy  the  nagatife  as 

tlhsslnMtife  part,  and  mnst  take  it  as  ad- 

[ttit«B|f  ttn  instanees  oC  infringement  have 

I  «d  so  others.     As  regards  the  ten  oases  of 

tsdytted,  the  plaintiffs  are  entitled  to  an 

I  m  h  dsfluges  In  respeot  of  them,  bat  thej 

||l^toiiiqidre  as  to  any  other  infringements. 

|«!f  qsflstione  pnt  to  the  defendant  as  to  any 

Bt^  or  as  to  any  damages  arising  therefrom, 

^iaatterial,  and  ooght  not  to  be  allowed  to 

^Mog^glj,    I  grant  the  inquiry,   with  a 

I  of  opinion  that  the  plaintiffs  ha?e  no 

i  the  defendant  for  particalan  of  any  other 

nent  whatever. 

L.J.— The  plaintiffs,    haTing  applied  for 

iBoderord.  32,  r.   6,  npon  admissions  in  the 

[I  take  it  that  they  mnst  stand  or  HW  by  those 

s,  and  that  they  are  only  entitled  to  take 

admissions.     Therefore,  it  appears  to  me 

I  pbiotiifs  are  entitled  to  have  added  to  the 

of  the   Viee-Cbanoellor  an   order    for    an 

^  to  damagee  in  respect  of  the  ten  instancee  of 

t  only. 

,  LJ.— I  am  clearly  of  opinion  that  the  plain- 
ptstitled  to  an  inquiry  as  to  damages  with  respect 
I  In  admitted  instancee  of  infringement,  and  to 

f  wsrdingly, 
I  for  the  plaintiffs,  TFaferAouif,  WinterMham^ 


kOaiLlKT. 


Jan.  25. 


In  re  Haseldine. 
Gbakox  v.  SruBBT.  (a,) 

'-^SjMindiw— Q^i/«   to    ehildrM^niegiUmate 
diTdrm  only  in  exiitenee, 

Bf,  who  w(u  lying  ill  with  paralyaia  at  the 
V  4m  iirier^in^law,  M.  A.  £.,  hy  hia  will, 
"<  wieui  pecuniary  legaciea  to  peraona  nominatim, 
"»^0  to  M.  A.  L„  gave  "to  each  of  the 
llJ*^'^*****  ilf.  A.  L.  the  aum  of  £5  for  nwurn- 
■*'*'*'  to  he  paid  into  the  handa  and  upon  the 
*ytt««aid  Jf.  A,  £.,  their  mother,  for  them, 
■™»^  her  coverture  and  their  minority,"  By 
\made  a  few  montJia  later,  he  gave  £400,  after 
I  ^ull '  ^^*^^  ^  whom  he  had,  hy  hia  wiU,  given  a 
V^^  herein,  "  unto  and  equally  between  and 
Pgf «» <A«  children  who  alhaU  then  be  living  of  the 
M*  j*  ^1  ihare  and  ahare  alike  abaolutely,**  and 
■"*  «4«r  uapeda    he    confirmed    hia   aaid    will. 

^^had  no  children  of  her  marriage,  but  waa 
Ji!  ^*  ^^  child-bearing.  She  had  three 
*  wn  Ufore  her  marriage,  who  were  all  under 
^^*  of  age,  and  who  rttided  with  her  and  were 
rj«  A*r  cMldren.  On  the  d^ath  of  the  tenant  for 
jljjy  children  daimed  the  £400. 
Wlfl&.?°''°  and  Fry,  L.JJ. ;  dissentlente  Cotton, 
f  ij**/*<.«wfici7,  coupled  with  the  terma  of  the  gift 
J^^  in  the  will  and  the  surrounding  eircum* 
kZm^J^  <Ae  gift  of  £400  waa  intended  to  be 
mS^'^  *^^«  HUgUimate  children. 
^ofK,y,j.^reveried. 

.JH^^^  dedaion  of  Kay,  J. 

^  H.  F.  AicEDBoz,  Esq.,  Banister*at* 
Law. 


The  testator,  W.  Haseldine,  by  his  wUI,  dated  the 
7th  of  October,  1860,  ga?e  and  bequeathed  pecuniary 
legacies  to  various  persons  by  name,  amongst  others, 
£500  to  "my  sister-in-law,  Margaret  Ann  Lord,  the 
wife  of  Eobert  James  Lord,"  and  "to  each  of  the 
children  of  the  said  M.  A.  Lord  the  sum  of  £5  for 
mourning,  the  same  to  be  paid  into  the  hands  and  upon 
the  receipt  of  the  said  M.  A.  Lord,  their  mother,  for 
them,  notwithstanding  her  oorerture  and  their  minori6y.** 
And  then  followed  a  gift  of  £400  in  fafour  of  Harriet 
Stegg  during  her  life,  and  other  provisions.  By  a  codicil, 
dated  the  5th  of  August,  1861,  the  testator  gave  the 
abo?e  snm  of  £400,  after  the  decease  of  Harriet  Stegg, 
"  unto  and  equally  between  and  amongst  all  the  chil- 
dren who  shall  then  be  11? ing  of  the  said  M.  A.  Lord, 
share  and  share  alike  absolutely,"  and  in  all  other  re* 
spects  he  confirmed  the  said  will. 

The  tesUtor  died  on  the  7th  of  August,  1861.  Nearly 
a  year  before  his  death  he  had  b:en  seized  with 
paralysis  when  on  a  visit  at  the  house  of  M.  A.  Lord, 
and  he  remained  there  until  his  death. 

H.  A.  Lord  had  married  in  1853,  being  then  aged 
twenty-eight,  and  had  no  legitimate  children,  but  prior 
to  her  marriage  she  had  had  three  children,  born  in 
1844,  1847,  and  1849  respectively,  who  resided  with  her 
and  her  husband. 

On  the  death  of  Harriet  Stegg,  in  1884,  the  children 
of  M.  A.  Lord  applied  to  the  executors  of  the  testator's 
will  (one  of  whom  was  residuary  legatee)  for  payment 
amongst  them  of  the  £400,  and  an  originating  summons 
was  taken  out  by  the  executors  to  hafe  it  determined 
whether  they  were  entitled  thereto. 

On  the  23ri  of  April,  1885,  Kay,  J.,  decided  that  the 
gift  of  £400  failed  by  reason  of  H.  A.  Lord  not  having 
had  any  legitimate  children.    The  children  appealed. 

Maidlow  {ff.  Oourthope-Munroe  with  him),  for 
the  appellants. — The  terms  of  the  gift  of  mourning  in 
the  will,  coupled  with  the  *  surrounding  circumstances, 
are  sufficient  to  show  that  the  testator  intended  the 
appellants  to  take  under  the  gift  in  the  codicil :  Hartley 
V.  Tribber,  16  Beav.  510 ;  Meredith  v.  Farr,  2  Y.  AC.  0. 
525  ;  Evana  v.  Daviea,  7  Ha.  498 ;  In  re  Oonnor,  % 
J.  ft  Lat.  456;  and  Hill  v.  Crook,  22  W.  R.  137, 
L.  R.  6  H.  L.  265. 

Kekewieh,  Q,G,,  and  H.  Warltera  Home,  for  the 
respondents.— There  was  a  possibility  of  legitimata 
children  being  bom  to  satisfy  the  bequest,*  and,  there- 
fore,  the  illegitimate  children  are  excluded  :  Dorin  v. 
Dorin,  23  W.  R.  570,  L.  R.  7  H.  L.  568.  To  hold  that 
the  gift  of  mourning  was  in  favour  of  the  illegitimate 
children  would  have  the  effect  of  excludiog  any  legiti- 
mate children  who  might  have  been  born  after  the  data 
of  the  wUl. 

Maidlow,  in  reply,  referred  to  Wilhinaon  v.  Adam,  1 
V.  k  B.  422. 

OoTTOM,  L.J.— This  case  turns  on  the  construction  of 
the  codicil  to  the  testator's  will,  who,  at  the  date  he 
made  it,  was  suffering  from  the  effects  of  a  paralytic 
stroke.  The  bequest  of  £400  is  in  these  terms.  [Sis 
lordship  read  the  bequest  in  the  codicil,  and  con- 
tinued : — ]  Mrs.  Lord,  in  whose  house  he  was,  wad  a  con- 
nection of  his.  She  had  no  children  born  since  her 
marriage,  but  she  had  had  three  children  before,  and 
the  question  is  whether  they  can  take  under  this  bequest 
If  the  question  depended  on  the  codicil  alone,  the 
point  would  be  unarguable,  but  it  is  said  that  the  gift 
in  the  will,  made  some  months  before,  was  dearly 
intended  to  include  them,  even  if  it  were  not  exclusi?ely 
for  their  benefit.  These  illegitimate  childcen  were  then 
sixteen,  thirteen,  and  eleven  years  old.  Mr.  and  Mrs. 
Lord  liad  been  married  for  some  time,  and  had  no 
children,  though  she  was  still  of  an  age  to  have  chil- 
dren, and  the  gift  in  question  is  in  favour  of  her  ehi!  • 
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dren,  simply,  as  follows.  [His  lordship  read  the  bequest 
in  the  will,  and  continued : — ]  It  is  said  that  this  gift 
points,  with  suiBcient  certainty,  to  these  cLildren  to 
show  that  the  testator  intended  them  to  take  under  the 
gift  in  the  codicil.  But  the  rule,  as  expressed  by  Sir 
J.  WIgram  in  his  book  on  Wills,  is  that  it  is  only  In 
oases  where  the  testator's  words,  In  their  strict  and 
primary  sense,  are  insensible  with  reference  to  ex- 
trinsic circumstances,  that  the  court  may  look  into  the 
extrinsic  otroumstances  to  see  whether  his  words  become 
sensible  in  any  popular  or  secondary  sense  of  which, 
with  reference  to  the  circumstances,  they  are  capable ; 
and  Lord  Selbome  says  the  same  thing,  in  other  words, 
in  Dorin  y.  Dorin — tIz.,  that  you  must  find  some 
repugnancy  or  inconsistency  would  result  from  giving 
the  term  "  children  "  its  ordinary  legal  meaning  before 
you  make  it  include  illegitimate  children.  The  gift  of 
mourning  here  leads  to  no  such  result,  for  although,  no 
doubt,  the  words  seem  to  contemplate  that  gift  being  to 
children  who  should  be  liring  at  the  testator's  death,  it 
is  not  clear  that  legitimate  children  would  have  been 
excluded  from  the  gift.  The  testator  might  haye  sur> 
yiyed  for  some  years,  and,  if  Mrs.  Lord  had  had  legiti- 
mate children  bom  during  that  period,  the  gift  would 
hare  been  given  efFect  to  by  letting  them  take.  There 
is  nothing  in  the  will  to  enable  us  to  interpret  this  gift 
aa  being  in  favour  of  illegitimate  children.  To  do  so, 
we  must  go  to  the  extrinsic  circumstances,  for  it  cannot 
be  said  that  the  construing  the  gift  as  being  in  favour  of 
legitimate  children  makes  it  insensible.  If  any  legiti- 
mate children  had  been  bom,  the  gift  would  haye  had  a 
reasonable  sense  given  to  it  by  letting  them  take.  I 
think,  therefore,  that  the  illegitimate  children  do  not 
come  within  the  gift,  and,  though  one  may  guees  what 
the  testator  intended,  yet  the  words  are  not  suf&cient  to 
include  them,  having  regard  to  the  strict  way  in  which 
the  rule  of  law  has  been  applied. 

It  is  contended  that  the  gift  to  them  is  as  pertonoi 
cMgmxtiBf  and  would,  therefore,  exclude  any  after- 
bon  children ;  but,  in  my  opinion,  this  is  not  the  true 
construction  of  the  gift,  although  it  might  have  been  so 
expressed.  But  even  if  the  words  of  the  will  had  been 
snoh  as  to  make  the  gift  exeluslvely  in  their  favour,  it 
is  by  no  means  clear  that  the  oodicil,  which  Is  diffesently 
worded,  should  be  similarly  construed.  In  the  cases 
dted  to  support  this  view,  there  was  a  gift  to  A.  B., 
child  of  0.  D«,  with  a  subsequent  gift  to  all  the  children 
of  0.  D.,  and  it  was  held  that,  as  A.  B.  had  already  been 
described  as  child  of  0.  D.,  he  was,  although  illegitimate, 
to  be  included  in  the  subsequent  gifK  In  the  case  of 
BUI  V.  Crook  the  testator  had  mentioned  Mrs.  Cfarook 
snd  her  husband  by  the  terms  of  husband  and  wife,  and 
it  was  held  that  the  testator  had  thereby  shown  what  he 
meant  by  the  word  marriage,  and  that,  though  the 
marriage  between  Mr.  and  Mrs.  Crook  was  not  a  legal 
marriage,  yet  as  the  testator  chose  to  call  it  a  marriage, 
he  must  have  meant  by  "  children  "  the  offspring  bom 
of  that  so-called  marriage.  Dorin  y.  Dorin  was  a  ease 
of  extreme  hardship,  because,  so  far  as  it  oould  be  con- 
jeetured,  it  was  clearly  made  out  that  the  testator  in- 
tended the  illegitimate  children  to  take,  and  notwith- 
standing that  the  House  of  Lords  held  that  they  were 
not  entitled  to  take.  In  my  opinion  the  deolsloB  ap« 
pealed  from  was  right,  and  ought  to  be  afBrmed. 

Boww,  L.J. — ^I  have  the  misfortana  to  differ  ftrom 
Osteon,  L.J.,  but  aa  I  have  a  stveng  opinion  on  the 
proper  eoaetraction  of  this  wiU,  I  M«et  express  it.  It 
la  pnrely  a  question  of  conetruotioB — of  the  meaning  to 
be  put  on  the  expiession  "  aU  tiM  ehildten  "  as  na^  in 
tlie  oodleU.  To  dUoover  this  one  wast  ilM  tetevpret  the 
tenn<'eMheffthechi!dreB/a»asedinthewiIL  There 
is  no  qneeUen  that  the  term  '« ebildnn"  primi  fatU 
means  legitimate  children  only,  nnleea  tiiere  be  some^Bf  | 
wkiob,  «e  a  mattet  of  cpnttnratiQDy  ]Md»  one  t*  aae  tha* 
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the   testator,    on  the  clear   moaning  ef  Ms 
language,  meant  to  inelode  Qlegitimate  ehiUn 
rule  on  the  subject  is  snbstantiallj  ao  laid  dowa 
Cairns,  in  i^i^l  v.  Otook^  in  these  words, 
of  this  class  of  oases :  ^*  When  there  ia  npon 
the  will  itself,  and  npon  a  Just  and  proper 
and  interpretation  of  the  words  uaed  in  it,  an 
of  the  intention  of  the  teeUtoz  to  use  the 
not  merely  aoeording  to  its  primd  faei$ 
legitimate  children,  but  aooording  to  a 
will    apply    to,   and  which  will    include^ 
children,"  and  he  says  that  in  anoh  oasei 
children  will  be  indaded. 

In  order  to  arrive  at  the  Jnst  and  proper 
of  a  wUl  it  is  right,  within  certain  limits,  t 
of  the  ciroumstanoes  which  surrounded  the 
the  will,  not  in  order  to  speoulate  on 
intentione-<^whioh    is    inadmissible— ^bat    in 
oonstrae,  and  not  misoonstme,    the   wilL 
authority  be  needed  for  doing  this  it  is  to 
the  remarks  of  Lord  Hatherley  in  i>orf  a  v. 
this  effect :— "The  only   mode    in    whieh 
'  children '  can  be  made  to  bear  a  different 
that  whioh  is  its  first  legal  and  natural  sense  i 
if  you  look  to  the  outward  circa mstanoes  as 
the  expressions  contained  in  the  will,  Bud 
outward  circumstances  of  the  casd,  combined 
expressions  contained  in  the  will,  fail  to  give  saj 
or  intelligible  sense  to  the  will,  then  you  hsfs 
to  arrive  at  the  conclusion  that  the  word  '  ohil4i 
been  used  in  some  other  or  different  sense ;  and 
over  the  illustrations  he  gives—"  you  would  1 
nfcessarily  to  the  oonolusion  that  the  only  chi 
oould  be  meant  must  be  those  whom  the  Isir 
otherwise  allow  to  fall  into  that  olass— namely, 
mate  children." 

In  the  same  case  Lord  Cairoe  stated  thst  bs 
to  the  conclusions  he  had  drawn  in  the  case  o( 
Crook,  the  position  being  whether,  "  with  a  kn< 
of  the  question,  and  what  are  oalled  the 
circumstances,  at  the  time  the  teatator  made 
there  is  anything  upon  the  face  of  the 
enables  one  to  say  that  those  who  in  the  eye  of 
were  not  his  children  were    intended  by  hia 
under  the  general  expressions  used  in  his 
Lord  Selbome  toys: — "It  ia  perfectly  well 
the  law  now  stands,  that  the  word   '  ohiir 
means  legitimate  children,  nnless  when  the 
asoertained  and  applied  to  the  words  of  the 
repugnancy  or  inoonsisteney   (and   not 
violation  of  a  moral  obligation  or  probable 
would  result  from  so  interpreting  them." 

Now,  I  am  only,  using  the  facts  of  the  preisst 
the  purpose  of  applying  them  to  the  words  of  ( 
not  for  the  purpose  of  diseovering  the  teststoc^* 
tions,  and  I  think  that  his  language  showi  1 
intended  these  ohildren  to  be  induded.    Ho  *** 
stricken  with  paralysis  in  his  sister-in-law's  !!<«*>• 
had  three  ohildren  living  under  her  oare^  bom  befr 
marriage,  but  who  were  treated  as  if  they  «»* 
mate,  and  were  reputed  ao  to  be,  and  were  slso 
by  the  testotor  with  affeotion.    It  is  under  tfcssij 
stancee  that  he  makes  his  will.    He  begin'  *^ 
legacies  to   various  persons.      Amongst  o^'^'^L  ^i 
gift  of  mourning.     [His  lordship  read  tfco  ^Jg^l 
oontinued :— ]    Now,  to  whom  did  he  intsad  Jjjrj 
''ohUdren  "to  apply  f    There  were  no  other  sMl«^ 
Mrs.  Lord  in  existence  but  theee.    His  ^"'^9''^'^ 
to  assume  that  the  children  he  was  refsrHnf  »|^ 
be  aUve  at  hU  death,  for  the  gift  is  of  n<^fr&7r 
his  death  was  then  immiaent.    And  ^^^^ 
payment  to  Mrs.  I4>rd  sbows    tM    ^^  ^^^^flk^ 
the  reeipienU  of  his  bounty  would  be  ■Jy^TLf 
pointed  ent  by  Viy,  L. J.,  the  direction  that  tb^jfj^ 
should  be   made   "notwithstanding   btf  *^**'*^ 
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tbxt  be  ttUcipAUd  Mm.  Lord  would  still  be 


tadetiMM  ehildren  from  the  gift  woald  be  to 
f  dl  At  ptnona  whom  the  tettetor  hftd  In  bis 
I  ff  I  mn  compelled  to  decide  the  poii^  I 
%MBd  to  bold  thftt  they  took  nnder  this  gift 
^iii^tatm,  bat  it  is  nnDeeesearr  to  decide  tbftt 
-^Ifelflwieh  baa  preesed  na  with  thie,  that  if 
'  MiiiiMteetetov  bed  enrrifed  long  enough,  and 
fctfJwn  had  been  bom  to  Mrs.  Lord,  they 
I  from  the  gift ;  bat  this  can  at  most 
ittiydonot  take  a^  pertonce  designala^not 
^ Moot  to  be  indaded  in  the  class  of  children 
r  nte,  all  the  circnmstanoes  point  to  the 
I  being  one  which  will  not  ezdnde  them, 
^they  are  entitled   to  the  £5  for  mourning,  is 
I  to  he  constraed  as  intended  to  put  any  other 
the  term  "chndren"  ?    If  it  stood  alone, 
■te  children  would   be  included,   but  the 
j  facts  which  I  have  alluded  to  would  still  be 
t  there  is  the  plain  language  of  the  will,  which 
to  be  forced.     And  the  codicil  was  executed 
I  yen  from  the  date  of  the  will,  and  whilst  the 
I  continued.     I  think,  therefore,  that  he 
)  faitended  to  exclude  from  the  codicil  those 
be  intended  to  include  under  the  term 
I  the  will,  when  that  term  applies  to  them, 
■fely,  as  I  am  inclined  to  think,  at  all  erents, 
\  to  fidode  them  from  participating  with  any 
I  children  who  might  be  bom.     I  think,  there- 
lihe  deekion    appealed    from  ought  to  be 

lU.->Thij  queetion  depends  on  the  true  con- 
i  of  tbe  testator'a  wUl.  After  giving  legacies 
I  penoof,  and  particular  sums  of  money  to  a 
\  of  oiiHag  persona,  the  testator  proceeded  to 
'  Ibi  loQovhig  bequest.  [His  lordship  read  the 
ItosiQ^tQcl  continued : — ]  In  my  opinion,  the 
of  thie  gift  is  that  it  is  in  favour  of 
I  cannot  help  regarding  the  fact  that 
t  •  series  of  bequests  to  linng  persons, 
ids,  too,  is  used  in  speaking  of  these 
\,  ad  akae  was  no  reason  for  doing  so  unless  it 
^ottl  to  ehildren  who  were  then  in  existence,  as 
>  tts  expression  "  each  or  erery  child"  would 
rhsfe  been  need.  The  testator's  language  im- 
the  regarded  Mrs.  TiOrd  as  the  mother  of  certain 
RihildreiL  His  language  points  primarily,  though 
^~^^h  to  existing  children.  If  this  be  so,  we 
As  language  of  Sir  J.  Wigram,  consider 
P*  tth  doss  not  render  the  primary  meaning  of 
|M'<  children  "  in  this  case  insensible,  considering 
fJIftvne,  at  the  date  of  the  will,  three  illegitimate, 
itiinste,  children  in  existence.  I  think  that 
■  the  primary  meaning  of  the  term  "  children," 
^*^,  imuiiible,  and  renders  the  secondary  mean- 
^^*b;  in  other  words,  I  find  that  the  eiroum- 
I  do  create  a  necessary  implication  that  these 
m  intended  to  be  included  under  the  term 

\^  inqniry  is  how  far  this  bears  on  the  oon- 

mji  the  oodidL     [His  lordship  read  the  gift  in 

kSll.^^  continued :--]    It  appears  to  me  that 

F^i     ^^«>ded  the  eodicQ  to  be  constraed  with 

^2^  9s  eslU  it  a  eodica  to  his  wiU,  and  he  thereby 

^2^    *^*    I^  appears  to  me,  therefore,  that  the 

JiJVj*  be  treated  ae  applykig  to  the  ehildren  who 

fti  to'*^  ^^  ^^  prerioos  gift  for  mourning  in 

^^S^^  I  oonciir  with  Bowen,  L./.,  though  with 

ZihUX^  M I  am  differing  both  from  Gotten,  L. J., 

J^%.^n  that  the  appeal  miwt  mieoeed. 

T*»*»t^ippelkiirti,  J.  M.  Chidiey. 
^^••'wthempondenti,  Beep,  Lane,  A  Co. 
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Bankruptcy.  Jan.  22. 

£x  parte  Pabsohs. 
In  re  TowKSEJsm.  (a.) 

Bankruptcy — Bill  of  aale^Licenee  to  take  immediate 
poeeeetion,  sell,  and  repay  debt  out  of  proceeds—' 
FoBseesion  postponed — Regiettation — BiUe  of  Sale 
Act,  1878  (41  A  42  Vict,  c,  31)— iB»7/s  of  Sale 
(1878)  Amendment  Act,  1882  (45  S  46  Vict.  c.  43). 

A  licence  in  writing  vfoe  granted  to  a  creditor  hy  hie 
debtor  to  take  immediate  poisaeion  of  goode,  aeU  the 
iame,  and  repay  himeeif  ctdvancee  out  of  the  proceeds. 
Thie  licence  wa$  not  regiettreL  By  euheequent  arrange- 
ment  poaeeeiion  wa$  not^  in  factt  taken  for  a  month, 
after  which  time  the  creditor  entered  and  eold  a  part  of 
the  goods,  retaining  possession  of  the  remainder.  Upon 
the  bankruptcff  of  the  grantor. 

Held,  that  the  licence  amounted  to  a  hUl  of  safe  vrithin 
the  meaning  of  the  Bills  of  BaU  Acts,  and  was  void 
againU  the  trustee  in  bankruptcy. 

Held,  alao,  that  receipts  given  for  advances  referring 
to  the  terms  upon  which  the  money  wcjs  c^fivaneed  were 
also  null  and  void  under  the  Bills  of  Sale  Acts, 

Ez  parte  Gloee,  In  re  Hall,  33  W.  R.  128,  14  Q.  B.  D. 
386,  and  In  re  Onnniogham,  33  W.  R.  387,  28  Vh.  D. 
682,  oommenfeti  on. 

This  was  an  appeal  from  the  DIfieioaal  Court  in  Bank- 
ruptcy (Caye  and  Day,  JJ.)>  ^^o  had  reversed  a  decision 
of  the  learned  Judge  of  the  Brighton  County  Court. 
The  facts  of  the  case  were  as  follows : — 
The  bankrupt  signed  on  the  7th  of  August  a  docu- 
ment couched  in   the    following    terms : — "  I  hereby 
authorize  and  empower  you  to  take  immediate  posses- 
sion  of  ell   my  goods,   chattels,  and   plate,  and  other 
effects,  at  No.  26,  Eaton- place,  Kemptown,  and  to  sell  the 
same  either  )>y  public  auction  or  private  contract  as  soon 
as   couTenient,     and  out    of  the    proceeds   thereof  I 
authorize  you  to  deduct  any  moneys  due  from  me  to  you, 
and  any  acoonnts  due  from  me  to  the  tradespeople  in 
and  about  Kemptowo,  and,  after  deducting  all  proper 
charges  for  the  sale  of  my  effects,  and  money  adtanoed 
by  you,  to  pay  orer  to  me  the  balance  thereof."      This 
document  was  addressed  to  one  Parsons,  who  from  time 
to  time  advanced  moneys  on  the  security  thereof ;  the 
debtor  giying  I  0  U's  for  each  sum  advanced  "  as  a  loan 
to  be  repaid  out  of  my  effects."     After  the  execution  of 
the  document,  Parsons  was  requested  by  the  debtor  not 
to  take  immediate  possession  of  the  property  mentioned, 
and  agreed  not  to  do  so.    The  debtor  remained  in  pos- 
session until  September  6.    On  that  day  Parrons  took 
posseasion  of  the  goods  and  shortly  afterwards  sold  part 
of  them  by  auction.    Some  were  bought  by  the  debtor 
and  his  friends,  but  not  paid  for,  others  were  bought  l^ 
strangers  in  the  usual  way,  and  the  rest  remained  in 
Parsons'  possession.    On  the  11th  of  March,  1885,  the 
debtor  was  adjudicated  a  bankrupt  on  a  creditor's  peti- 
tion presented  in  1884.    The  trastee  in  the  bankruptoy 
claimed  the  goods,  which  were  still  in  the  possession  of 
Parsons,  on  the  ground  that  the  document  above  set 
forth  was  a  bill  of  sale  and  void  nnder  the  Act  of  18S2. 
The  county  court  Judge  decided  that  the  document  was 
not  made  void  by  the  Act  of  1882,  and  that,  though  it 
had  not  been  registered  ae  a  bill  of  sale,  sufficient  pos- 
session had  been  taken  under  it  by  Parsons  before  the 
bankruptcy.      The    Divisional    Court     reversed     this 
decision  by  a  Judgment  reported    ante^  p.   183,  where 
the  other  facts  of  the  case  are  set  oat  at  length. 
Parsons  appealed. 

Ooopet  WilUs,  Q.C.,  smd  Owte,  ftnr  the  appellant.— 
Possession  was  to  be  taken  under  this  doownent  Imme- 
dlatsly  after  it   wm  exeeated.    The    delsf  waa   net 

....       W       — .»■       ,...»■»— ■!  I        .nil       I        I  I II.       ■ 

^.)  Beported  by  A.  H.  Te»D|  Esq.,  Barristw-flt-Law. 
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Ex  PAKTB  PARSONf. 


Court  of  i 


colourable.  The  result  of  the  decisioti  of  the  Divisional 
Court  u  that  if  a  grantor  enters  into  any  agreement  by 
which  property  is  to  be  delirered  to  the  grantee  afteV 
sale,  that  agreement  will  be  Toid  as  against  the  grantor. 
This  document  is  evidence  of  an  agreement  to  give 
poBpetsion  of  the  goods ;  it  is  not  void  except  as  an  agree- 
ment to  seize  them  qui  bill  of  sale.  It  is  a  licence  to 
take  the  goods.  Trover  would  not  He  for  them  after 
they  have  been  taken  under  it.  This  agreement  could 
not  have  been  thrown  into  the  form  given  in  the  schedule 
to  the  Act  of  1882.  We  rely  upon  Ex  parU  Close^ 
83  W.  R.  228,  U  Q.  B.  D.  386 ;  In  re  Cunningham, 
33  W.  B.  387, 28  Ch.  D.  682. 


Phillrich,  Q.C,  and  Parsont,  for  the  trustee. 

Lord   EsHER,    M.R. — In  this  case  the  bankrupt,    on 
August  7,  entered  into  a  transaction  with  Parsonp,  with 
regard  to  an  advance  of  money  from  Parsons  to  Towo- 
send,  for  an  equivalent  which  was  to  be  given  for  that 
advance  by  Townsend  to  Parsons.    If  that  equivalent 
had  been  a  delivery  of  goods  by  way  of  sale,  the  matter 
would  have  been  simple.    It  it  bad  been  such  a  contract, 
where  one  person  delivered  goods  and  the  other  paid  a 
sum  of  money  for  them,  the  contract  would  not  have 
been  a  bill  of  sale,  whatever  the  evidence  of  it  might 
have  been.     Whatever  the  transaction  was,  in  this  case 
it  was  reduced  into  writing.     There  being  an  agreement 
negotiated  in  words,  and  then  reduced  into  writing,  the 
intention  being  that  that  writing  should  be  the  evidence 
of  the  agreement,  it  is  common  knowledge  that  you  can 
only  look  at  that  written  agreement,  and  cannot  go  back 
to  the  negotiations  and  to  what  the  parties  agreed  to  in 
word*.    Looking  at  the  writing  of  August  7,  1884,  it 
is  obvious  that  the  agreement  was  not  one  of  purchase 
and  sale,   but  a  loan,  and  a  loan  upon  security.     One 
party  was  to  advance  money  to  the  other,  and,  by  way 
of  security,  was  to  have  certain  rights  with  regard  to 
the  furniture  and  chattels   of  the  other  party.     Now, 
what  were  the  rights  given  by  that  document  ?  They  were, 
that  the  lender  should  have  power  to  take  immediate 
possession  of  the  goods  and  sell  them,  pay  himself  his 
advance,  and  account  for  the  proceeds,  if  any,  over  and 
above  that  advance.     That  having  been  done,  and  that 
being  the  agreement,  the  intention  upon  the  face  of  the 
agreement  being  that  the  lender  should   have  power  to 
enter  and  take  possession  immediately  on  the  same  day, 
application  is/nadie  by  the  debtor  to  the  person  about  to 
be  his  creditor  to  hold  his  hand  for  a  time,  so  that  the 
borrower  might  avoid  the  inconvenience  of  a  man  in 
possession.     He  asks  for  that  indulgence,  and  it  i«  given, 
I  think,  in  writing ;  but  whether  or  not  in  writing  the 
creditor    agreed    not    to    put    his    rights    into    effect 
immediately.     But  there  was  no  consideration  for  that 
promise,  and,  therefore,  he  might  have  withdrawn  it 
the  next  moment. 

That  being  the  state  of  things,  at  a  subsequent  period 

Parsons  takes  possession  in  this  way  :  he  determines  to 

exercise  his  rights  given  him  by  the  document  of  the  4th 

of  August,  and  to  put  a  man  into  possession.  .  T&wnsend 

acquiesces,  and  goes  out.     The  matter  is  so  clear  that  we 

cannot  come  to  any  other  conclusion  than  that  that 

agreement  was  the  exercise  of  the  right  given  by  the 

original  agreement,  and  waa  no  new  agreement.    At  that 

time  the  debtor  was  not  aware  that  he  could  withdraw 

the  original  light,  and  he  did  not  intend  to,  and  he  did 

not,  in  fact,    give  a  new   consent,  but  he  went  out 

according  to   the  terms  of  the  original  bargain.    The 

man  in    possession   instracts    an    auctioneer,    who    is 

Parsons*,  and  not  Townsend's,  agent,  to  eel]  the  goods, 

not  for  Townsend,  bat -for  himself.     He  proceeds  to  put 

the  goods  up  for  sale,  and  some  of  them  were  sold  to 

persona  who  bid  for  them,  and  paid  for  them,  and  took 

them  away.    Some  were  bid  for  by  Townsend  and  his 

friends,  who  bid  for  them  as  purchasers,  and  not  for  the 

purpose  of  baying  them  in.    These  were  also  knocked 


down — that  is  to  say,  a  contract  was  entered  J 
Parsons  to    deliver  the   goods   to    Townseni  j 
friends  if  they  paid  for  them  according  to  th«  e 
of  sale ;  but  that,  if  they  did  not  pay  for  thei 
should,  by  reason  of  their  failure  to  complj  i 
conditions  of  the  auction,    resume  poesesaioti 
goods.     These  persons,  however,  did  not  pay  f 
and,  therefore,  according  to  the  oondition^,  i^ 
were  treated  as  if  they  never  had  been  sold, 
was  a  transaction  with  regard   to  warehon 
which  I  attach  no  importance.     A  dispute  I 
with  another  man  while  that  was  being  UQ 
goods  were  moved  from  one  house  to  another f] 
had  no  effect  on  the  matter,  and,  therefore,  I 
a  right,  under  the  original  dooament,  to 
possession  and  sell  these  goods,  and  he  did  ( 
but  not  those  in  question. 

But  it  id  argned  that  Townsend  having  1 
rnpt,  Parsons  could  not  keep  the  goods 
apfcie  at  the  time  of  the  bankruptcy,  althoi 
taken  them  into  possession.     It  is  said  that| 
document  was  not  a  bill  of  sale  within  1 
time  when  it  was  given,  because  imme 
was  to  be  given  under  it,  yet,  inasmuch 
was  not,  in  faot,  given  until  afterwards,  altl 
was  no  binding  agreement  that  it  should  i 
delay  would  turn  into  a  bill  of  sale  that  whi 
a  bill  of  sale  before.     I  do  not  know 
necessary  to  decide  the  point,  but  I  have  the  j 
impression  that  a  document  which  is  not  a  V 
can  become  a  bill  of  sale  in  consequence  of  i 

The  real  question  is  whether  this  docamentfi 
sale,  and,  if  so,  what  is  the  effect  of  it.    Nov  il) 
be  contended  that  it  is  a  bill  of  sale  at  con 
Has  any  statute  made  it  a  bill  of  sale  P    It  i 
that  the  Act  of  1878  has,  in  fact,  made  it  60,1 
it  is  also  a  bill  of  sale  under  the  Act  of  188),  IfJ 
statute  it  is  rendered  void.     It  seems  to  me  t 
a  bill  of  sale  under  the  Act  of  1878,  for  it  wait 
to  take  possession  of  personal  chattels  as  i 
debt.     Whether  section   3  of  that  Act 
those  documents   which  are  made  bills  of  < 
section  4  is  immaterial,  but  I  am  inclined  to  I 
it  does,  and,  if  so,  that  there  is  an  absoloted 
in  section  3  that  it  does  not  signify  whetbt^ 
sale  gives  power  to  seize  either  with  or  \  ' 
and  either  immediately  or  at  any  future  I 
posing  that  section  3  does  not  so  apply  to  i0 
section  4  says  that  that   which  is  a  lioeoai 
possession  of  chattels  as  security  for  any  d^l 
of  sale.    There  is  nothing  there  to  exclude  thecT 
licence    to    take    possession    immediately, 
nothing  to  cut  down  the  extent  of  the  sppi 
the  section,  and,  therefore,  this  doonment  ^  '  . 
sale  within  that  part  of  section  4.    It  is  °<^°^^  J 
things  which  are  excepted  by  the  proviso.    If  the  f 
tion  to  the  document  were  confined  to  the  ^^^^ 
it  could  not  prevail  in  this  case,  because  pow^jfj 
actually  taken  before  the  bankruptcy,  snd,  »*" 
although  the  document  would  be  a  bill  of  flsle 
section  4,  the  circumstances  of  the  case  would  l 
being  rendered  void  by  the  Act  of  1878.    '^^^fp 
question  as  to  whether  it  is  void  or  not  is  brougO" 
to  the  Act  of  1882.  ^„, 

Is  this  a  bill  of  sale  within  the  Act  of  ^^]L^ 
3rd  section  of  the  Act  of  1878  not  ^^^^^^^f 
pealed,  both  Acts  must  be  read  together.  °|t^ 
says:— "The  expres.*ioa  bill  of  sale  in  ^^'Afm 
have  the  same  meaning  as  in  the  priDoip^j  ^^  .^  ^, 
certain  exceptions  are  stated  of  which  ^^".^rtiallf 
one.  Therefore  this  is  a  bill  of  sale,  not  on'/  ^^ 
Act  of  1878,  but  also  within  the  Act  of  188?-  ^  ^rf 
Then  the  question  arises  whether,  it  ^'°^,,.fb0r  J^ 
sale  within  the  Act  of  1882,  it  is  void,  or  ^b  ^ 
requires  registration.      If  it  U   void  the  qa«* 
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Tegiifrttion  does  not  matter.      Now  the  words  which 
Koder  a  bill  of  sale  yoid  are  general,  and  anj  bill  of 
nie  which    ia   not  substantially  in    the  form  in  the 
tchedole  ia  to  be  void  against  the  grantor  and  against 
ever; one  else.    This  bill  of  eale  is  not  within  the  form, 
^i  is  therefore  rendered  void  by  the  Act  of  1882.     Buc 
^^n,  different  jndges  have,  as    it  appears   to  me,  in 
mbitance  said  that  where  there  is  such   an  ordinary 
tnoisction  aa  an  advance  of  money  upon  goods  which 
ue  to  be  the  security  for  the  loan,  if  possession  of  the 
goods  is  to  be  given  immediately,  the  transaction  can- 
not, by  any  possibility,  be  put  into  the  form  which  is 
gifen  by  the  Act   of  1882,  and,  therefore,   they  con- 
doded  that  the  Act  could  nut  have  been  intended  to 
spply  to  such  a  transaction.    Therefore  they  came  to 
the  conclusion  that  the  Act  does  not  apply  where  ira- 
nediate  possesaion  ia  given,  because,  aa  the  transaction 
cannot  by  any  means  be  thrown  into  the  statutory  form, 
tbe  Legislature  could  not  have  intended  to  prohibit  it. 
But,  aa  I  have  said,  the  words  of  the  Act  are  general, 
sad  do  not  except  the  case  of  a  document  which  gives  a 
right  to  immediate  possession.     If  that  is  so,  the  only 
licence  under  which  Parsons  could  take  possession  of  tbe 
goods  is  such  a  document,  for  no  agreement  which  was 
not  in  writing  can  be  referred  to.    Is  it  a  true  inference 
to  make  that  the  Legislature  did  not  intend  to  strike  at 
sach  a  transaction   aa  this  is  when  carried  out  by  a 
document  P    It  is  eaid  that  such  could  not  have  been 
the  intention,  because  the  arrangement  can  be  made  if 
carried  out  verbally.    But,   when  the  legislation  took 
place,  a  certain  state  of  things  existed;  written  bills 
of   sale  were  used  by  a  great  many  persons  who  lent 
money  as  a  means  of  puzzling  debtors  and   ignorant 
borrowers  ;  therefore,  it  was  against  written  documents 
that  the  Legielature  meant  to  act.     When  that  is  found 
to  be  the  case  you  are  not  entitled  to  say  that  the  Legis- 
lature has  gone  beyond   tbe  mischief.    Then,   if  tbe 
Legislature  has  forbidden   every   document    which    it 
«tt&t  to  treat  as  a  bill  of  sale,  unless  it  is  in  a  particu- 
Ut  form,  it  is  no  answer  to  say  that  documents  which 
wosUnot  puzzle  borrowers  have  not  been  forbidden. 
Xbe  ordinary  effect  of  language  must  be  given  to  the 
ifgiaktion.     Therefore  we  must  take  it  that  the  Acts 
strike  at  all  documents  giving  chattels  as  the  security 
for  sn  advance  of  money.    If  that  is  so,  it  must  be 
tsken  that  the  intention  was  that  if  such  an  agreement 
cannot  be  proved  except  by  a  document  which  is  not  in 
accordance  with  the  form  before  us,  it  shall   not   be 
proved  at  all.     Therefore,   I  cannot    agree    with  the 
ground  of  the  decisions  cited,  as  far  as  that  ground  has 
been  thus  enunciated. 

The  ease  of  Ex  parte  Clone  was  obviously  oorreotly 
decided  under  the  statute  in  point  of  fact,  because  I  take 
it  that  that  which  was  said  to  be  a  bill  of  sale  was  nnder 
the  proviso  of  section  4  of  the  Act  of  1878,  and  for  that 
reason  it  was  not  within  the  Act.  But  the  doctrine 
sQggeated  by  Cave,  J.,  was  not  necessary  to  the  decision. 
In  the  case  of  In  re  Cunningham,  Pearson,  J.,  cer- 
tainly did  not  follow  the  decision  in  Ex  parte  Cloee, 
bnt  applied  the  doctrine  which  was  not  necessary  to  that 
decision,  and  I  think  he  meant  to  aay  that  he  agreed 
wllh  it. 

Whether  In  re  Cunningham  was  rightly  decided  I  am 
not  prepared  to  say.  It  it  required  that  doctrine  to  up- 
hold it,  I  disagree  with  it ;  if  it  did  not,  then  I  say  that  I 
cannot  agree  with  the  doc^rine•  I  think  that  this  l<;gis- 
Istion  Is  very  harsh  against  lenders,  but  that  it  was  abso- 
lately  necessary  for  the  protection  of  some  debtors,  and 
we  have  no  right  to  confine  it  to  those  debtors.  In  my 
opinion,  it  covers  this  case,  and,  therefore,  the  document 
is  void.  It  cannot,  therefore,  be  relied  on  at  all,  or  be 
dted  for  any  right  given  by  it,  so  that  the  taking  pos- 
session of  the  goods  by  Parsons  was  unauthoriaed  by 
anything  npon  which  we  can  rely. 
It  only  remaina  to  aay  that  it  if  anggeated  with  re- 


gard to  subsequent  advances  possession  of  these  goods 
may  be  justified.  These  advances  were  made,  and  cer- 
tain receipts  given  for  them.  Tbe  only  evidence  of  those 
advances  are  tbe  receipts,  aud  these  aro  not  simple 
receipts  for  money  under  a  further  agreement  proved 
aliunde,  but  they  assume  to  set  out  tbe  tcims  upon 
which  tbe  money  was  advauced.  Therefore,  they  are 
intended  to  be  the  evidence  of  the  contract  under  which 
the  advances  were  made,  aud  they  are,  therefore,  clearly 
bills  of  sale.  Tbey  are  the  evidence  of  tbe  right  of  tho 
lender  to  sell,  aud  are,  therefore,  equally  billd  of  sale, 
and  void. 

I  am,  therefore,  of  opinion  that  the  appeal  must  be 
dismissed. 

LiMDLBT,  L.J. — I  have  come  to  the  same  conclusion. 
The  case  is  hard  against  this  particular  lender,  but  I 
cannot  see  any  way  out  of  the  very  stringent  provisions 
of  tho  Act  of  1882.  Looking  at  the  dcfluitiou  of  the 
bill  of  sale  in  section  4  of  the  Act  of  1878,  the  docu- 
ment, in  my  opinion,  clearly  comes  within  it.  Thea  we 
have  to  apply  the  Act  of  1882,  section  3  of  which  in- 
corporates the  definition  of  a  bill  of  sale  as  given  in  the 
Act  of  1878,  except  that  tbe  Act  of  1882  only  applies 
to  bills  of  sale  given  by  way  of  security.  This  docu* 
ment  was  a  bill  of  sale  within  the  Act  of  1878,  and  was 
given  as  security,  and  we  must,  therefore,  apply  the  Act 
of  1882  to  it.  Applying  the  provisions  of  that  statute, 
it  appears  to  me  demonstrable  that  this  bill  of  sale  was 
not  good.  The  Act  of  1882  goes  farther  than  the  Act 
of  1878,  and  makes  those  documents  to  which  the  Act 
of  1882  applies  void,  not  only  as  between  grantor  and 
grantee,  but  absolutely.  The  object  of  the  Act  of  1882 
was  to  protect  needy  borrowers  from  uuscrupulous 
lenders.  This  is  the  case  of  a  contract  honestly  made, 
but  we  must  apply  the  Act  of  Parliament.  Having 
arrived  at  the  conclusion  that  the  Act  of  1882  makea 
the  document  vmd,  all  the  rest  seems  to  me  to  be  easy 
enough.  It  follows  from  that  that  the  parties  to  the 
arrangement  cannot  ratify  and  confitm  it,  for  a  void  act 
cannot  be  confirmed.  There  must  be  some  new  arrange- 
ment. I  have  tried  to  see  whether  it  was  possible  to 
uphold  the  title  of  the  appellant  by  a  subsequent  traoa- 
action.  But  it  is  obvious,  as  a  matter  of  fact,  thai 
whatever  happened  after  August  7  was  attributable  to 
the  void  instrument,  and  was  only  intelligible  on  that 
theory.  It  appears  to  me  that  the  reasoning  adopted  ia 
one  or  two  of  the  cases,  that,  because  you  cannot  get 
the  transaction  into  the  form  in  the  schedule  to  tiie 
Act  of  1882,  the  Act  does  not  apply  to  that  trana- 
action,  is  erroneous.  The  effect  of  the  Act  of  1882  ia 
of  the  widest  possible  character,  and  unless  a  trans- 
action of  this  kind  can  be  brought  under  the  exceptiona 
mentioned  in  section  4,  the  reasoning  we  have  heard  doea 
not  justify  no  in  saying  that  the  Acts  do  not  apply. 

LopBS,  L.J. — I  only  desire  to  add  one  remark  as  to  the 
Act  of  1882.  I  believe  that  the  Legislature  intended  by 
that  Act  that  all  documents  which  are  given  as  security 
for  the  payment  of  money  lent  upon  chattels  should  be 
in  the  form  prescribed  in  the  Act,  and  that,  if  they  are 
not  made  in  that  form,  they  should  be  void.  The  Act 
has  not  been  described  in  very  complimentary  terms, 
but,  having  had  judicial  experience  of  the  iniquitiea 
perpetrated  by  means  of  bills  of  sale,  I  can  only  aay 
that  it  seems  to  me  that  its  provisions  are  of  the  most 
salutary  character. 

Appeal  diamitstd. 

Solicitors  for  the  appellant,  Nash  Jb  Field,  totStuckey, 
Son,  Jt  Pope,  Brighton. 

Solicitors  for  the  respondent,  Plunkett  A  Leader,  for 
Schomberg,  Frince,  <ft  Co,,  Brighton. 
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Pbid  v.  Reit). 


Court  of  Ar 


From  Chao.  Bit. 


Jan.  22. 


Beid  v.  Beid.  (a.) 


Married  woman — Separate  eataie-^Aecruer  of  iille-^ 
Matried  Women's  Property  Ad,  1882  (45  4f  46  Ftct. 
f.    ),  «.  6. 

-4  married  tooman  w  no*  entiVed  to  have  for  her 
separate  use  property  of  hers  which  was  reversionary 
before  the  ecmmencement  of  the  Married  Women's 
Property  Act,  1882,  and  has  come  into  possession 
afterwards^ 

Appeal  from  North,  J. 

The  question  was  whether  property  of  a  married 
woman  which  was  reTersionary  before  the  commence- 
ment of  the  Married  Women's  Property  Act»  1882,  and 
came  into  possession  afterwards,  belonged  to  her  for  her 
separate  use  under  section  5,  which  is  as  follows :  — 

"  Every  woman  married  before  the  commencement  of 
this  Act  shall  be  entitled  to  have  and  to  hold  and  to 
dispose  of  in  manner  aforesaid  [t.«.,  as  if  she  were  a 
feme  soW]  as  her  separate  property  all  real  and  personal 
property,  her  title  to  which,  whether  vested  or  con* 
tingent,  and  whether  in  possession,  rcTersion,  or  re- 
mainder, shall  accrue  after  the  commencement  of  this 
Act.     .     .    ." 

The  facts  were  these  :— By  a  deed  of  the  21  st  of 
December,  1874,  Mrs.  Elisa  Bodhouse  settled  some 
houses  in  trust  for  herself  for  life,  and  after  her  death 
for  her  three  children  in  equal  shares  as  tenants  in 
common. 

One  of  these  children  was  Mrs.  Beid,  who  was 
married  in  1881.  Mrs.  Rodhouse  died  in  1883,  and 
Mrs.  Reid,  by  a  next  friend,  brought  this  action  against 
her  husband  for  a  declaration  that  she  was  entitled  to 
her  share  of  the  house  property  for  her  separate  use  or 
to  bare  her  equity  to  a  settlement  established. 

The  question  on  the  section  had  already  been  decided 
by  Obitty,  J.,  In  Baynton  ▼.  Collins,  3a  W.  B.  41,  27 
Oh.  D.  604,  on  an  unopposed  petition,  in  favour  of  a 
married  woman.  This  decision  was  followed,  without 
any  independent  consideration  on  the  point,  by  Kay, 
J.,  in  lie  Thompson  and  Ourzon,  33  W.  B  688,  29 
Ch.  D.  177,  and  by  Pearson,  J.,  in  Pe  Hughes's 
Trusts,  29  Soucitobs*  Journal,  338. 

Bacon,  Y.C,  in  Dixon  t.  Smith,  54  L.  J.  Ch. 
964,  stated  his  opinion,  and  came  to  the  same  con- 
clusion as  that  of  Chitty,  J.  Subsequently,  however, 
in  Be  Tucker,  Emanwl  y.  ParfiM,  33  W.  B.  932, 
Pearson,  J.,  examined  the  question  for  himself,  and 
cane  to  a  conclusion  opposite  to  that  of  Chitty,  J.,  in 
Baynton  ?.  Collins.  The  point  came  a  second  time 
before  Bay,  J.,  in  Be  Adames's  Trusts,  33  W.  B.  834, 
when  he  expressed  his  own  opinion  and  decided  in 
accordance  with  Emanuel  ▼.  Parfttt,  When  the  same 
point  came  again  before  Chitty,  J.,  in  Be  Holson, 
Wehster  v.  Bickards,  ante,  p.  195,  he  felt  bound  to 
follow  these  later  decisions,  without  being  convinced 
that  his  original  opinion  was  wrong. 

The  judgment  of  North,  J.,  in  this  case  was  given 
while  Baynton  v.  Collins  remained  nnimpeached,  and 
the  learned  judge  followed  that  decision  in  favour  of  the 
wife's  separate  estate.     The  husband  appealed. 

The  property  in  question  had  been  mortgaged  after  the 
passing  of  the  Act. 

W.  Willis,  Q.C.,  and  Daniel  Jones,  for  the  appellant. 
-^Tbe  words  in  the  section,  ^*  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  re- 
mainder," are  descriptive  of  the  title  to  come  into  force 
after  the  Act.    The  title  means  the  deeds  and  facts 

(a.)  Beported  by  0.  Auchsb  Ooox,  Esq.,  Barrister-at- 
Law. 


proved  whiob  giva  rise  to  the  right.    Heie  the  | 
made  by  the  deed  of  1874,  the  proof  of  the  dsA| 
tenant  for  life,  and  perhaps  the  title  of  the  i 
title,  therefore,  accrued  before  the  Act. 

Frederic  Thompson,  for  the  mortgagees. 

Barber,  Q.C.,  and  F.  H.  CoU,  for  the 
Mr.  Reid.—"  Accrue  *'  means  *'  come  into  [ 
In  the  Married  Women's  Property  Act,  1870,  i 
words  were  "  become  entitled,"  and  the 
title  to  which  shall  accrue,"  in  the  Act  of  18 
the  same  thing.     Under  the  earlier  Act 
held  included  to  which  the  married  woms 
titled  in  possession  after  the  Act :  Archer  v. 
W.  R.  684,  1  Dr.  &  8m.  300;  Be  Clintonfi  f 
W.  R.  326,  L.  R.  13  Eq.  295.     Alterations  in  f 
are   always  retrospective,  unless   there  be. 
reason  against  it :  Gardner  v.  Lucas,  3  App.  ( 
Maxwell  on  Interpretation  of  Statutes,  p. 
Act  of  1882  must  be  an  enlargement,  not  s\ 
of  a  married  woman's  rights :   Weldon  v. 
W.  R.  219,  13  Q.  B.  D.  784;   Weldon  v. 
W.  R.  328,  14  Q.  B.  D.  339.     The  court  i 
disturb  a  decision  like  Baynton  v.  Collins,  \ 
probably  been  acted  on  in  many  oases,  and  od  i 
title  to  real  property  may  depend. 

Bwinfen  Eady,  for*  the  tnuteea. 


CoTTOK,  L.J.— This  is  a  case  which 
after  a  most  singular  variety  of  judicial  opinioil 
construction  of  the  5th  section  of  the  Married  fl4 
Property  Act,  1882.     The  question  for  oar  ( 
is  what  is  the  true  meaning  of  the  langasgt  ^ 
Legislature  has  employed.      I   myself  think  t 
construction  of  other  Acts  or  instruments  sis  i 
help  to  the  court  in  deciding  the  case  before  %} 
there  is  any  principle  laid  down,  we  oagbt  soil 
regard  it  in  considering  another  and  a  diiEarestl' 
instrument.    But  the  authorities  we  have  bsean 
to    here,    independently  of    the    learned  ja 
diifered  on  the  oonstraction  of  this  section, 
to  constrimtions  put  on  covenants  in  raarriafM 
ments.     In  JSs   Clinton's   Trust  WickeoN  T4^ 
that  yon  approach  those  cases  with  this 
the  object  and  the   intention  is  to  preveafti 
band  acquiring  that  which  falls  into  possed^^ 
coverture.    The  section  has  another  objsct  1^ 
though,  undoubtedly,  this  Act  does  iDterfci%|i 
intended  to  interfere,  with  the  rights  acquK^i 
husband  by  marriage,  and,  as  regards  thoMj' 
after  the  Act,  entirely  interfered  with  soch  -^ 
they  acquire,  so  as  to  make  all  their  wife's  p>41 
separate  estate,  yet  it  must  be  remembeied  (kilj 
section  does  give  the  wife  a  right  to  deal  with  | 
which  her  husband  could  never  acquiie  sny  i 
because  this  5th  section  applies  to  proper^  ^  J 
she  has  a  title  only  in  remainder,  or  reversioD 
coverture,  and  really  those  oases  on  msrrlcge*^^ 
give  us  no  assistance  when  one  oomes  to  look  •» 
was  the  language  used  in  those  covenants.    ^^    . 
iu   them   are   •*  become  entitled."    The  pt^^^ 
down  is  that  that   implies  a  change  of  ^^'"^ 
some  sort,  and  -8s  Clinton's  Trust  does  not  Wpi 
all,  becansa  in  that  case  Wickenr,  ^-^^^^Zl 
construction  of  the  covenant,  the  words  " 
titled"  must  mttm  <* become  entitled  »    .    . 
and  not  otherwise.     Nor  do  I  think  that  tlM|  ^ 
Archer  v.  Kelly  in  any  way  helps  u«f  bscsaW'* 
not  there  such  language  as  we  have  here.  ^ 

We  most  look  at  the  5th  section  and  m  *r^ 
construction  is*  I  do  not  think  we  get  ^^JITgTg 
from  the  pi«vions  Ant  of  1870.  The  ^^''^^''^^^m 
I  should  presume  the  object  of  the  Ui^^  ^ 
in  some  way  or  other,  to  alter  tha  sf  ect  of  ^^» 
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sas 

OfMBT  or  Amux.                                               Bno  v.  Ban. 

Oowt  OF  ArnAL. 

ifit  ol  Parliamont.    [His  lovdship  then  read  the  5tb 
NOtioDt  and  continaed :— ]    Kow»  It  is  Mid  that  there 
Bijr  be  flTe  kinds  ol  aconier^?ested,  aoatingenty  in 
poiMirioii,    reTcnion,  ot   remaiiider^-andt    if   aaj  of 
thoM  kinda  ol  accraet  happen  after  the  Aot  oame  into 
km,  then  that  this  seotion  appliee,  aad  the   wonan 
klia  the  property  lor  her  separate  nse^    That,  to  my 
Bind,  alters  the  words.    It  is  not  <' the  title  to  whioh 
aball  scome  either  as  nested  or  oontingent  or  in  poesession^ 
nfsniony  or  renainder,"  but  the  section  desoribes,  by  the 
voids  which  interrene  between  "  the  title  to  whioh  "  and 
'^hsU  aoorae  "  aU  the  different  kinds  of  tiUe  whioh,  when 
thej  aoome,  shall  be  effected  by  this  seotfon,  and  what 
is  to  be  looked  to  is  whether  the  acener  of  the  title  is 
after  the  passing  of  the  Aot.    That  is,  in  ay  opinioa, 
the  lair  and  trne  constniction  ol  this  seotion .    I  am  not  so 
much  affected  mysell  as  some  judges  are  by  considering 
theoonsequenoes  which  may  bededuoed  Iromdifferentoon- 
structions,  with  a  Tiew  to  arriring  at  their  true  construc- 
tion. Of  oonrse,  II  words  are  ambiguous,  and  one  coMtruc- 
lion  leads  to  enormous  inoonvenienoe  and  the  other  con- 
stmckion  doee  not,  you  take,  by  preference,  that  which 
leads  to  least  inoon?enience,and  I  should  say  here  that  that 
eoDstruction  which  has  been  adopted  by  Pearson,  J.,  really 
gites  rise  to  least  conTenience.    There  is  a  title  accruing 
in  reversion  belore  the  passing  of  the  Act.  The  husband 
has    the    power  ol    that,  subject  to  ita  falling    into 
poseession  daring  his  liletime.    He  might,  before  the 
paMfaig  ol  tMs  Act,  have  diepoeed  ol  it  by  mortgage 
er  sale.      II    the    construction    contended    lor    here 
by  the  respondent  is  correct,  the  title  ol  the  person 
to  dsimfng  would    be    interlered  with    and  «ousted, 
because   the    wife    would     take    it,    notwithstanding 
the  dealing  with    the    property    by  the  husband,   as 
her  separate  estate.    The  right  ol  the  husband,  when  it 
fell  into  poseession,  would   be  put  an   end  to,   and, 
oonaequently,  the  right  of  his  assignee.    In  the  present 
mse,  it  is  true,  I  understand  that  the  mortgagee  took 
An  the  passing  ol  the  Act ;  but  I  am  not  considering 
the  lights  ol  the  parties  in  the  present  case,  I  am  look- 
hlf  it  what  may  be  the  general  effect  ol  one  eonstruc- 
ttNi  and  the  other;  and  this  must  be  remembered,  that 
tte  eonstitration  which  is  now  contended  for  would  have 
a  curious  effect.    To  give  a  title  to  the  Wife  for  her 
Mparate  estate  would  not  interfere  only  with  the  rights 
of  the  husband ;   it  would  give  her  a  right  to  dis- 
pose   at   any   time  durfng   the    coverture  ol  this  as 
her  separate  estate,  so  that  it  would   ensble  her  to 
give  it  to  her  husband,  which    she   could    not  have 
doDe  before,  it    being   reversionary  during  coverture, 
except  under  the  provisions  of  Malins'  Act.     In  my 
opinion,  considering  the  section  truly  and  fairly,  there 
must  be  an  accruer  of  title  after,  and  not  belore,  the 
passing  ol  the  Act,  and  the  title  must  bo  considered  as 
aecming,   whether    it  is  in  possession,    reversion,    or 
temaiader,  at  the  time  when  the  instrument  becomes 
operative  which  gives  the  title  to  the  married  woman. 
I  think  those  words  were  introduced  simply  to  prevent 
any  question  arising  as  to  whether,  having  regard  to  the 
nstore  ol  the  title  which  accrued  after  the  passing  ol 
the  Act,  it  was  such  that  the  courts  could  hold  that  the 
Lsgialature  intended  to  deal  with  it  by  giving  the  wile 
a  right  to  the  separate  use  ol  the  property. 

In  my  opinion,  the  appeal  must  socMeed,  and  the 
es&seqnence  is  that,  as  the  question  ol  what  the  wife  is 
eatiUed  to  under  the  equity  to  a  settlement  has  not 
besn  dealt  with,  that  question  had  better  be  sent  back 
to  the  judge  who  heard  the  facts  of  tlie  case  to  decide 
whst  she  is  entitled  to  have  settled  on  herself  and  her 
children.  Then  the  consequence  would  be,  as  Fry,  L.J., 
reminds  me,  that  we  ought  to  dismiss,  with  costs,  so 
moch  of  the  action  as  seeks  to  claim,  on  behalf  of  the 
married  woman,  this  property  as  her  separate  estate. 
The  remainder  will  be  remitted  to  the  court  below,  to 
be  dealt  with  ae  may  be  right  in  the  circumstances. 


Bownr,  L«J.-^I  am  ol  the  same  opinion.  Assuming 
that  the  words  ol  the  section  are  ambiguous  and  capable 
ol  two  oonstraetions,  what  is  the  principle  of  construc- 
tion which  we  ought  to  apply  f  We  are  dealing,  it  is 
true,  with  an  Aot  which  is  not  otherwise  than  retro- 
spective in  some  sense  and  to  some  extent,  and  with  a 
seotion  that  is  to  some  degree  retrospective.  The  sec- 
tion clearly  applies  to,  and  it  tends  to  affect,  marriages 
contracted  belore  the  Act  ol  Parliament,  and  to  alter 
with  re^>eot  to  such  marriages  in  the  manner  indicated 
by  the  section,  but  only  in  such  manner,  the  marital 
relation,  even  though  it  had  been  created  belore  the  Aot 
ol  Parliament.  Kow»  the  particular  rule  of  construction 
whioh  has  been  referred  to,  but  whioh  is  only  available 
when  the  words  ol  an  Act  of  Parliament  are  not 
plain,  is  embodied  in  the  welLknown  maxim,  "Nova 
consHtutio  futurii  tempcrihu$  formam  imponere  dehd 
n<m  prcsteritit,'*  that  you  ought,  except  in  special  cases, 
to  construe  the  new  law  so  as  to  interfere  as  little  as 
possible  with  vested  rights  or  vested  dispositions  of  prop- 
erty. It  seems  to  me  that  even  if  an  Aot  Is  to  a  certain 
extent  retrospective,  and  even  if  construing  a  section 
which  is  to  a  certain  extent  retrospective,  we  ought, 
nevertheless,  to  bear  in  mind  that  maxim  as  applicable 
whenever  we  reach  the  line  at  which  the  words  of  the 
seotion  cease  to  be  plain ;  that  is  a  necessary  and  logical 
corollary  ot  the  general  proposition  that  you  ought  not 
to  give  a  larger  retrospective  power  to  a  section,  even 
in  an  Aot  whioh  is  to  some  extent  retrospective,  than 
yon  can  plainly  see  the  Legislature  meant^— that  you 
ought,  in  lact,  in  construing  retrospective  sections,  to 
bear  in  mind  the  general  principle. 

Now,  are  we  to  read  seotion  5  as  a  section  which  Is 
intended  to  affect  prerious  dispositions  ol  property,  ex- 
cept to  the  extent  which  the  plain  words  show  us  that 
the  Legislature  meant  them  to  be  effective  P  It  clearly 
shows  us  that  it  was  intended  that  the  enactment  in  the 
sections  should  Bigplj  to  marriages  before  the  commence* 
ment  of  the  Act.  Tben  are  we  to  tike  the  view  which 
Mr.  Barber  puts  forward,  or  are  we  to  deal  with  this 
section  broadly  as  a  seotion  which  is  intended  to  deal 
with  alter-aoquired  property  and  with  nothing  else? 
Now,  let  us  assume  here  that  a  deed  made  before  the 
Aot  gives  a  married  woman  a  reversionary  interest  which 
will,  on  the  happening  of  some  event  or  another,  ripen 
into  a  right  in  possession.  Mr.  Barber  says  the  section 
was  intended  In  such  a  case,  where  the  subsequent  event 
in  which  the  right  was  to  mature  into  possession  happens 
after  the  Act  of  Parliament  was  passed,  to  affect 
the  possessory  interest  when  it  aiises,  although  In 
the  case  in  which  he  supposes  the  Aot  of  Parliament  did 
not  intend  to  touch  the  reversionary  interest  whioh  would 
be  created  before  the  Act  of  Parliament  iUelf.  To  make 
such  a  distinction  as  that  seems  to  me  to  be  not  very 
intelligible  as  far  as  the  common  sense  and  reason  of  it 
goes ;  at  all  events,  it  seems  to  me  to  displace  or  to  dis- 
turb previous  dispositions  of  property ;  and,  therefore, 
unless  we  can  read  in  plain  language  that  the  Act  ol 
Parliament  designed  that  this  should  be  done,  the  principle 
ol  construotion  with  which  I  set  out  would  be  vitiated 
on  coming  to  the  words  in  question  which  we  have 
to  construe.  It  appears  to  me  that  not  only  is  the 
meaning  not  clear  in  Mr.  Barber's  sense  (and  if  It  is 
ambiguous,  the  principle  of  construction  ought  to 
apply),  but  that  there  are  words  in  the  section  Irom 
whioh  it  is  pretty  plainly  shoirn  what  the  Legislature 
intended  should  be  done.  The  words  are  "  her  title  to 
whioh  "—I  omit  whether  vested  or  contingent,  the  clacslfi- 
cation  ol  the  word  "  Utle"—**  her  title  to  whioh  shall 
accrue."  I  cannot  help  thinking  that  those  words 
plainly  indicate  that  the  section  intends  to  apply  the 
term  "  her  title  "  in  a  sense  whioh  involves  the  assump- 
tion that  there  will  be  only  one  title  and  one  accruer  ol 
title  once  for  all.  If  used  in  such  a  sense  as  is  consistent 
with  there  being  only  one  title,  and  once  for  all,  **  her 
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title"  mnst  therefore  mean  her  origtoal  title  at  the 
time  when  the  right  ftret  accmed  to  her  under  the 
instrument  which  creates  the  title.  But  to  read  the 
words  '*  her  title  "  as  equivalent  to  the  words  "  her  title 
for  the  time  being/'  and  to  attribute  the  term  separately 
to  each  deyiation  which  that  original  title  assumes,  both 
after  her  reversionary  interest  has  ripened  into 
possession  as  well  as  before  in  the  case  of  one  and  the 
same  title,  really  involves  the  proposition  that  there  may 
be  two  periods  of  accruer  of  title  in  respeict  of  the  same 
property  arising  out  of  the  same  original  right.  I  think 
the  words  which  have  been  added,  *'  whether  vested  or 
contingent,  or  in  possession,  reversion,  or  remainder," 
are  words  which  refer  to  the  character  of  the  title,  and 
are  intended  to  show  that  a  title  of  every  character  was 
to  be  included,  not  merely  a  possessory  title,  and  have 
nothing  to  do  at  all,  nor  do  they  throw  any  light  upon, 
the  time  at  which  the  title  is  to  accrue.  I  think,  there- 
fore, the  judgment  of  Pearson,  J.,  is  the  correct  judg- 
ment on  this  section,  and  that  the  earlier  view  of  Obitty, 
J.,  cannot  be  sustained. 

Fbt,  L.J.— I  also  am  of  the  same  opinion.  'Several 
arguments  have  been  addressed  to  us  to  Induce  us  to  put 
a  particular  construction  on  this  section.  In  the  first 
plsce,  we  have  been  told  that  a  series  of  decisions  on 
this  section  have  gone  far  to  establish  the  rights  under 
it ;  but  looking  at  the  confiict  which  has  taken  place 
in  the  courts  of  first  instance,  it  appears  to  me  impossible 
to  say  that  there  is  any  course  of  decisions  which  can  in 
any  way  bind,  or  which  ought  seriously  to  Influence  this 
court,  although,  of  course,  we  shall  always  look  with  the 
greatest  possible  respect  on  the  reasons  for  which  the 
judges  of  first  instance  have  come  to  their  conclusions. 
Then  we  have  been  invited  to  compare  this  section  with 
the  section  of  the  earlier  Act — the  Act  of  1870 — and  to 
say  that  the  words  of  this  section  have  a  larger  meaning 
than  the  words  in  the  corresponding  section  in  the  other 
Act,  the  words  in  the  two  sections  being  different.  It  is 
obvious  we  can  only  tell  whether  they  have  the  same,  or 
a  larger,  or  a  narrower  meaning  when  we  have  construed 
the  words  of  this  section,  and  that,  therefore,  that 
argument  really  does  not  assist  us  in  construing  this 
section  iteelf.  Then,  lastly,  we  have  been  invited 
to  consider  decisions  upon  covenants  to  settle  after- 
acquired  property.  I  content  myself  with  saying  that 
they  appear  tc  me  to  have  nothing  whatever  to  do  with  the 
decision  of  the  present  case.  Therefore,  I  think  we  are 
bound  on  this  occasion  to  look  simply  at  the  words  of 
the  5th  section  of  the  Act  of  1882,  and  to  determine 
what  is  their  true  and  natural  meaning,  having  regard  to 
the  existing  law  at  the  time  when  that  statute  was 
passed. 

Now,  the  section  deals  with  the  real  and  personal 
property  a  married  woman's  title  to  which  shall  accrue 
after  the  commencement  of  this  Act.  It  appears  to  me 
that  the  section  deals  with  one  title,  and  with  one  title 
only.  It  is  quite  truo  that  the  words  in  parenthesis  are 
introduced  which  refer  to  five  titles :  vested,  contingent, 
in  possession,  in  reversion,  or  in  remainder,  and  it  was 
•nggested  that,  in  the  true  meaning  of  the  words,  "  her 
title  '*  is  any  one  of  her  five  following  titles  which  shall 
accrue  during  coverture.  I  do  not  think  that  is  the  true 
construction ;  I  think  the  section  deals  with  one  title, 
and  with  one  title  only,  and  I  think  it  means  the  title 
which  first  accrues  to  the  wife.  I  think,  therefore,  that 
the  section  must  be  construed  as  saying  it  is  to  be  her 
first  scorning  title  to  property,  whether  such  title  be 
vested,  contingent,  in  possession,  in  remainder,  or  in 
reversion,  which  shall  accrue  after  the  commencement  of 
this  Act.  It  appears  to  me  that  is  the  natural  conclusion 
of  the  enactment ;  but  it  appears  to  me,  further,  that  the 
words  which  I  have  treated  as  parenthetical  were,  at  any 
rate,  amongst  other  objects  introduced  for  this  object, 
to  repel  an  argument,  which  might  otherwise  have  been 


used,  as  to  the  nature  of  the  titla  whfeh  wiii 
accrue.     It  might  have  been  contended,  it  i 
were  not  introduced,  that      a  aocrner  of  tbs  | 
reversion  or  contingent  ^    s  not   the  flnt 
within  the  meaning  of  the  Act*     I  think  tiisl 
these  words,  therefore,  is  to  prevent  any  snehi 
and  to  say   that  the  title  with  which  the  i 
which  first  accrues  to  the  wife,  whatever  be  \ 
of  that  title,  must  accrue  after  the  como 
this  Act  in  order  to  bring  the  property 
operation  of  this  section.    Taking  that  vis¥,] 
with  what  has  been  said  as  to  the  proper  mods! 
with  this  action.    I  think  the  aotion  should  bs4 
with  costs,  so  far  as  it  claims  a  dedaratioBi 
Married   Women's    Property    Act,    1889, 
question  of  an  equity  to  a  settlement  to  be  i 
the  learned  judge  on  a  future  occasion. 

Appeal  allowtd. 

Solicitors,  Qedgt  A  Co, ;  ^oHns,  Oamsfo%i| 
PaUiwn^  Wigg^  ik  Co, ;  Indtrmaur  S  Bron 


From  Lancaster  Ct.  of  Chan. 

Fi.iufwoBTH  Local  Boasd  v. 

Local  government — Paving  expenses — C?i»imw»< 
to  frovtagers   to  pave — Performance  of  fr 
local   authority — Charge    of   expemet  m 
frcTitagera — Waiver   of   notice    by  paymff 
Btalth  Act,  1848  (11  <&  12  Vict,  c.  63^  f.  u^ 
Oovtrnment  Act,  1858  (21   <fc  22  Vict,  c  H| 
Pvhlic  Health  Act,  1875  (38  dk  Z9  VicL  t.f 
150,  257. 

The  plaintiff »  incurred  expeneea  in  jww^ 
without  having  eerved  on  the  d^endanit, 
frontager e,  a  notice  under  section  69  of  the? A 
Act,  1848  {to  which  section  150  of  the 
Act,  1875,  r,ow  corretpouds)  reguiiingt 
work  thentselvet.  The  plaintiffs  claimed  inS 
declaration  that  the  expenses  were  a  d 
defendants*  property ^  under  section  62 
Government  Act,  1858  (to  which  section  25f  f 
Act  of  1875  corresponds).  It  was  proved  I 
predecessor  in  title  of  the  defendants,  had  tak^r 
plaintiffs  a  receipt  for  a  payment  in  respedsft 
expenses. 

Held,  that  the  plaintiffs  were  not  entiifed,i»i 
the  service  of  the  notice  under  section  6a  iwi  < 
tion  precedent  to  liabiliiy  on  the  part  of  the  dtl 
in  respect  of  the  expenses,  and  the  payment  hn  ' 
not  operate  as  a  waiver  of  the  vmisiiM  to  i 
notice. 

Appeal  of  the  plaintiffs  from  the  Judgment  < 
Vice-ChanoeUor  of  the  County  Palatine  Oounv 
caster. 

The  plaintiffs  in  the  action  clsimed  {inter  i 
declaration  that  the  expenses  incurred  bjthmi^ 
certain  streets  within  their  district  should  be  < 
under  the  Local  Government  Act,  1858,  f.  6|» 
property  of  the  defendants,  who  were  sllegeo  w 
owners  of  property  abutting  on  such  ■*'***' ^.gi 
meaning  of  section  2  of  the  Public  Heslth  Act, 

The  Acts  of  1848  and  1868  are repcsl*^ ;  »«' 
now  in  force  containing  similar  prorislon*  ^ '"  ^ 
mentioned  sections  are,    sections  150  and  »»' 
Public  Health  Act,  1875.  ^ 

The  only  plea  which  is  materiel  for  ^•V^^ 
this  report  was  that  the  TpltintittshsdJ^J^ 

(a.)  Beported  by  0.  A.  Fbbabd,  Esq.,  B»rrii*er-«^ 
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OOURT  OF  AfPBAL* 


I  ^tth  tte  Botioe  mider  Motion  69   of  the 
I  Ad,  2848.  requiring  ihem  to  do  the  work 


llUftt^  admitted  that  such  notioe  had  not  been 

I  that  the  defeot  had  been  oared  by 

I  m§  Bsanetty    a  predeoeaeor  in  title  of  the 

bifihig  in  1874  taken  from  the  plaintiiEs  a 

MfiTBent  of  part  of  the  inttalmenta  dae  in 

work. 

or  having  giren  judgment  for  the 

I  appealed. 

}.C.,  and  Mdberly^  for  the  appellanta. 

\,  and  Bcich  ;  Heywood^  and  (7.  Brtdgman^ 
mts. 

,  M.B. — Thia  was  an  action  to  enforoe  a 

f  fiabOity  which  only  applies  if  certain  prellmi- 

ife  been  satisfied.     The  fonndation  of  such  a 

f  a  kcal  authority  against  adjacent  owners  in  a 

tliat  they  have  a  right  to  give  notioe,to  the 

qnhing  them  to  do  the  worin  themseWeSy  and 

le  ownen  make  default  in  obeying  that  notice, 

local  authority  may  do  the  work  themseWes, 

~:  may  charge  the  owners.   It  is  obTious 

I  precedent  to  any  liability  on  the  part  of 

I  ii,  that  they  should  have  had  that  notice 

avotka  were  done,  and  ahould  ha?e  made  de- 

"     the  duty  imposed  upon  them.    If  that 

I  h  not  aatiafied,  then  the  local  authority  have 

ivttk  on  behalf  of  the  ratepayers  or  of  them- 

laot  on  beha)f  of  the  adjacent  owners.    In 

m  of  this  kind  it  will  bo  found  that  it  is  a 

P  tikgition  on  the  part  of  the  local  board  that 

B  dona  the  work  on  behalf  of  the  owners — that 

I  have  given  the  notice,  and  the  owners 

B  default,  and  therefore  that  the  board  did  the 

*^  of  the  owners. 

^^Kikmance  of  that  condition  proved  in  this 

r  uindeitted  that  there  was  no  evidence  of  notice 

l"*ngifaito  the  owners;  but  it  is  said  that 

» CTidoiee  of  something  which,  aasumiug  that 

''~vj  notice  was  not  given,  waived  the  neces- 

Sit»    But  the  doctrine  of  waiver  cannot  be 

'l^vd  unless  the  omission  is  assumed  of  some* 

night  be   waived.     Therefore,  assuming 

•WHee  was  not  given,  the  payment  or  receipt  in 

» of  the  inatalments  could  not  be  a  waiver,  for 

^aotUog  to  waive.     The  giving  the  notice  was 

preeedent,  and  the  defendants  could  not 

1  aomething  in  a  matter  in  respect  of  which 

I  not  liable   at  aU.     Kor  could    they  have 

!r<6r  the  money  was  not  spent  on  their  behalf.  It 

"T^ted  that  the  payment  by  Bennett  was   an 

i^of  liability.     So  it  may  be  ;  but  the  utmost 

1^1^^^  got  out  of  that  is  that  he  thought  that  he 

It^   ^at  alone  does  not  prove  the  case  of  those 

^^  an  action  to  enforce' a  right.    Then  it  was 

^  vat  be  agreed  to  charge  his  property.    In  that 

^  be  taken  that,  without  having  altered  the 

^Qt  the  hoard,  and  without  any  liability  on  him- 

"^"8^  himself.    I  protest  that  no  such  propo- 

Jbe  maintained.    Therefore  the  plainttifa  fail, 

g  **p5*'*uot  prove  the  performance  of  that  which 

!^|S!m^  precedent  to  any  liability  on  the  part 

|ij7?JIfcJ.— The  question  is  not  whether  Bennett 
•iZm^^®^  paid  under  a  mistake,  but  whether 
»UB«  can  aay  that  they  are  entitled  to  a  charge 
^propsity  which  has  been  referred  to.  In  order 
^  they  must  show  more  than  they  have 
^  According  to  the  section  of  the  statute  upon 
^^  felj,  they  aro  not  entitled  to  a  charge,  as 


they  have  not  pursued  the  statute.  Bat  they  say  that 
Bennett^  who  in  1874  was  the  owner  of  the  property,  had 
notice  from  the  board  to  pay  these  sums,  and  that  he 
paid  them,  and  thereby  widved  compliance  with  the 
statute.  The  documents  relied  npon  to  prove  that  are 
utterly  insufficient  for  the  purpose,  and  are  quite  con- 
sistent with  his  having  paid  because  he  thought  himself 
liable.  Notice  was  given  to  him  that  he  was  required 
to  pay  a  certain  sum,  and  he  complied  with  that  demand. 
We  are  asked  to  imply  from  that  an  equitable  charge. 
It  appears  to  me  that  the  materials  are  wholly  insufficient 
for  such  a  purpose. 

LoPBs,  L.  J.— Under  section  69  the  board  may  give 
notice  requiring  certain  things  to  be  done  by  the  owner 
of  property  within  a  certain  time.  If 'the  owners  do  not 
do  it,  the  board  are  required  to  do  the  work  themselves, 
and  to  charge  the  owners  with  the  expense.  It  is  clear 
from  the  wording  of  the  section  that  the  power  of  the 
board  to  do  the  work  themselvee,  and  to  charge  the 
owners  with  the  cost,  entirely  depends  upon  the  notioe 
having  been  given  to  the  owners,  and  on  their  baring 
made  default.  Therefore,  it  is  eesential  that  the  notioe 
required  by  the  section  should  have  been  given  and 
default  made.  But  here  the  only  eridenee  of  notioe 
having  been  given  is  the  receipt  by  the  board  for  the 
payment  of  the  first  instalment  by  Bennett,  and  it  was 
said  that  it  constituted  a  waiver  of  all  that  was  required 
to  be  done  by  section  69.  That  argument  cannot  be 
sustained.  It  was  also  said  that,  if  that  was  no  waiver, 
it  was  an  admission  by  Bennett  that  all  the  requisites 
of  section  69  had  been  fulfilled.  But,  in  my  opinion, 
that  argument  is  also  untenable,  and  the  appeal  must, 
therefore,  be  dismissed* 

Appeal  dUmiiaed, 

Solicitor  for  the  appellants,  E,  Brooka,  for  Hall  A  Son^ 
Bolton, 

Solicitors  for  the  respondents,  FullagaVf  fftMon,  db 
Armiateadf  Bolton. 


From  Lancaster  Ct.  of  Chan. 


Kov.  6. 


In  re  Southpobt  Ain>  West  Likcashire 

BANsiKa  Co. 

Fishee's  case. 

SHEBBmQTON's  CASE.    (<l.) 

Company^^Winding  up  —  Contrihuiory  -^  Gondiiional 
application  for  shares'^ dllolment — Condition  not 
per/or med^Tr an afer  hy  allottee. 

F.  applied  for  sham  in  a  company**  on  condition*' 
of  being  *'  credited  with  £i  per  ihare  paid  into  a  fund 
by  R"  The  shares  were  allotted  to  F,  and  hie  name 
placed  on  the  register,  and  marked  '*  conditional,**  F, 
transferred  some  of  the  shares  to  S,  When  the  company 
went  into  liquidation  R.'s  fund  had  not  been  paid 
to  the  company t  and  they  were  not  entitled  to  it.  The 
condition^  therefore,  attached  to  F.'s  application  was 
not  performed.  The  liquidator  placed  F.  and  8,  on  the 
list  of  coutributoriea. 

Held,  that  the  condition  was  a  condition  subsequent, 
and  could  not  be  tnforced  after  the  liquidation  had 
commenced,  and  that  F.  and  8.  were  members  within 
section  23  of  the  Companies  Act,  1862,  and  righUy 
placed  on  the  list  of  contributories. 

Appeal  from  Bristowe,  Y.O. 

In  July,  1881,  the  above  company  was  formed  to  take 

"    '    ■  «■■'  ■■  ■■  ■  ■'-  '^ • 


(a.)  Reported  by  C.  Abchbb  Cook,  Esq.,  6arrister-at- 
Law. 
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o?er  the  bnainen,  «M6t8,  and  liabiUtiea  of  an  old  oom- 
pany  of  the  same  name.  The  re-oonatraotlon  sobeme 
proposed  that  the  old  shareholden  should  take  the  same 
number  of  shares  In  the  new  company  as  they  had  held 
in  the  old.  Nearly  all  the  oM  shareholders  entered  into 
this  arrangement,  but  one  of  them,  Balph  Iletoher,  de- 
dined,  expressing,  howerer,  his  willingness  to  pay  £700 
on  condition  of  being  relie?ed  from  his  liabilities  in 
the  old  company  as  shareholder  and  guarantor.  Thomas 
Tisher,  one  of  the  consenting  shareholders  in  the  old 
oompany,  applied  for  700  shares  of  £5  each  in  the  new 
company,  on  condition  of  being  credited  with  £1  per 
share  "paid  into  a  fand  by  Mr.  Balph  Fletcher."  At 
this  time  no  sum  of  £700  had  been  so  paid  into  a  fund. 
On  the  3rd  of  October,  1881,  £700  was  paid  into  the 
joint  names  of  two  persons  at  the  Union  Bank  of  Liver- 
poo],  and  they  held  it  on  trust  that,  if  Fletcher  was 
legally  relieved  of  his  liability  on  or  before  the  expira- 
tion of  two  years,  the  £700  was  to  be  paid  to  the  new 
company  by  the  TJnion  Bank,  but,  if  not,  it  was  to  be 
returned  to  Fletcher.  By  (he  scheme  it  was  intended 
that  10s.  should  be  paid  up  on  the  8th  of  July  on  the 
shares  in  the  new  company,  and  the  remaining  lOs.  per 
share  on  the  15feh.  The  £1  per  share  referred  to  in 
Fisher's  application  related  to  these  two  sums  of  10s. 
"Bo  letters  of  allotment  of  the  700  shares  was  sent  to 
Fisher,  but  be  was,  without  his  knowledge,  entered  in 
the  register  of  members  as  holder  of  the  700  shares,  but 
tbe  wofd  "  eoftditional "  was  written  opposite  to  the 
^try. 

The  scheme  of  arrangement  was  approved  by  the 
court,  and  in  it  the  allotted  shares  indaded  the  700  to 
Fisher.  The  new  company  began  business  on  the  29th  of 
August,  and,  on  the  6th  of  September,  Fisher  trans- 
ferred 400  of  tbe  700  shares  to  Sherrington,  and 
applied  the  sale-money  to  his  own  purposes.  The 
company  at  first  refused  to  register  the  transfer  of  the 
400  shares,  on  the  ground  that  the  £1  per  share  was  not 
paid  Up,  but  it  was  ultimately  registered  on  the  28  th  of 
February,  1882,  and,  on  the  6th  of  April,  Sherrington 
was  registered  as  the  holder  of  the  400  shares. 

The  £700  paid  to  the  suspense  account  was  never 
received  by  the  company,  as  the  condition  was  not  per- 
formed within  the'  two  years,  but,  on  the  30th  of 
December,  1882,  Fisher  and  Sherrington  were,  without 
their  knowledge,  credited  in  the  company's  books  with 
£300  and  £400  respectively,  and  this  £700  was  debited 
in  the  company's  books  to  the  Union  Bank,  though,  in 
tbe  circumstances,  it  was  not  payable.  * 

In  July,  1884,  a  call  was  made  upon  Fisher  and 
Sherrington  in  respect  of  the  800  and  400  shares 
respectively,  and  Fisher  then,  for  the  first  time,  learnt 
that  the  company  were  treating  him  as  holding  300 
shares  with  £1  paid  up  on  them. 

In  August,  1884,  the  company  went  into  voluntary 
liquidation,  and  the  winding  up  was  afterwards  con- 
tinued under  supervision.  The  liquidator  placed  Fisher 
and  Sherrington  on  ih4  list  of  contributories  in  respect 
of  300  and  400  shares  respectively  with  nothing  paid  up, 
and  they  obtained  an  order  that  their  names  should  be 
struck  oft  the  list. 

The  liquidator  appealed. 

Jliacnaghten,  Q.(7.,  and  Botch,  for  the  appellant. 

WhHehome,  Q.C,  and  Ralph  Neville,  for  Fisher  and 
SberrlDgton,  cited  Ex  parte  Preston  and  Henry,  15 
W.  B  299,  15  L.  T.  K.  8.  496 ;  Buckley  on  the  Com- 
panies  Acts,  4th  ed.,  p.  59 ;  FeUatfe  caee,  15  W.  R. 
826,  L.  K.  2  Oh.  527 ;  8impe<m*a  can,  17  W.  B.  424, 
L.  B.  4  Ch.  184;  Morton: $  ca$e,  21  W.  B.  933,  L.  B. 
16  ik).  104:  Burkinthaw  v.  NicholU,  26  W.  B.  819,  3 
▲BP*  Oas.  1004* 

The  Judgment  of  Lindlbt  and  F&t,  L.JJ.,  was  de* 
livered  by 


Fht,    L.J.    [who,    after     atating   the 
tinned  : — }    The  first  question  is  whether 
be  treated  as  a  contributory  to  the  new  bsak, 
been  subsequently  wound  up,  or,  in  other 
he  satisfy  the  language  of  the  23rd  aeetioa 
panics  Act,  1862,  which  definea  a  mamber  as 
person  who  has  agreed  to  beooae  a  member 
Act,  and  whose  name  is  entered  on  the  registel 
name  was  on  the  register,   and,   thenfofSh 
inquiry  which  remains  is  whether  he  liad 
shares  or  not.    That  depends  upon  the  true 
to  be  given  to  his  application,  aad  to  what 
on  the  acceptance  of  that  propoaal.    How, 
ia  the  first  place,  that  it  appears  to  me, 
at  the  terms  of  tbe  proposal  or  application, 
condition  was  in  its  nature  a  condition 
not  a  condition  precedent.    I  read  the 
one  which  provides  for  the  payment,  at 
time,  of  sums  whidi  were  to  beoome  dne  at  s 
on  shares  which  were  to  be  allotted  in 
of  that  proposal.    Instead,  therefore^  of  thej 
templated  by  the  condition  being  things 
be  done   before  tbe  allotment   of  shares, 
things  whidi  in  thdr  nature  moat  be 
allotment  of  shares,  and  they   are  things 
not  be  doue  unless  shares  were  allotted,  and, 
shares  were  allotted,  there  was  no  obUgaliflft] 
the  sum  at  all.  In  its  nature,  therefore,  the 
a  condition  subsequent  to  the  pontraet  au 
condition  precedent  to  its  being  oonsumaiafeBl 
becomes  material  to  consider  what  was  done  by 
pany  to  whom  this  proposal  vraa  tendered*    Os 
July,  1881,  a  meeting  of  the  directors  of  the 
pany  was  hdd,  at  which  Mr.  Fisher,  althoagli 
rector  of  the  new  company,  neverthdess  «ai 
the  character  of  a  member  of  a  eharehddsn^ 
which  had  been  appointed  to  have  the  ccadiie 
matters,  and  at  that  meeting  a  reeolntioa  wn 
<<  That  the  following  persons  be,  and  they  an 
allotted  the  number  of  ordinary  shares  of  £S 
the  number  of  preference  shares  of  £5  esi 
opposite  their  respective  names."    Now, 
it  is  obvious  that  the  intention  of  that 
make  a  definite  and  condudve  aUotment  eC 
which    are  mentioned  in  the     subsequent 
In  that  schedule  appears  the  name  of  Mr. 
over*— once  in  respect  of  the  other  shares  wU 
applied  for,  and  onee  in  respect  of  tbe  700 
application  lor  which  I  have  read.    Agaiad 
in  respect  of  that  last  application,  the  v 
ditioaal "  was  inserted.    Now,  I  pause  to 
is  the  nature  of  this  entry,  to  which  I  tbiak 
must  be  deemed  to  be  privy,  and  it  appean  to 
the  effect  of  the  resolution  plainly  is  to  allot 
to  Mr.  Fisher,  but  to  make  that  aliotmsnl 
on  some  unexpressed  condition.    It  is  obviow  «* 
condition  had  been  a  condition  preeedsot,  ti 
to  have  been  no  present  aUotment  of  '^'^^ 
if  the  condition  is  a  condition  subsequent  »• 
aUotment  of  the  shares,  with  the  itetflB^^' 
was  a  condition,  vras  a  proper  and  appropsw* 
conducthig  the  business.    I  would  oidj  •vat 
not  only  was  this  resolution  passed  in  the  pm 
Mr.  Fisher,  but  that  on  the  11th  d  ady  he«" 
at  another  meeting  of  the  dhnotofs,  aft  ^1^*^ 
of  the  meeting  of  the  5th  of  July  ^•^  '^•*2r 
I  think,  therefore,  there  was  a  proposd  ^j^^ 
subsequent,  that  the  proposal  was  aooepted  '^^ 
by  the  company,  and,  therefore,  that  tfaeresie 
of  a  present  contract  to  take  the  shaiea         ^^^^ 

It  is  not  immaterial  to  «onsid<« hew ti^efv^^^ 
contract  behaved  in  conseqneneeof  sheeoatM^^ 
where  a  contract  presents  any  Mibigo^j'l^ij^  ^ ! 
it  is  not  inadmissible  to  consider  how  ^J^.^ 
behaved  in  pursuance  of  it.    Taking  the  ooop*"' 
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COOBT  OF  AppaiL. 


Ik  bb  Hasbldiiib. 


OouBT  OF  Appeal. 


Jjnd  EsHBB,  ILR.— It  Memt  to  mo  that  the  plaiatliEs, 
li^Ting  Moepted  the  defence,  and  aoting  on  it  as  an 
admisdon,  mnet  take  it  as  it  standf,  the  negatUe  as 
well  at  the  afflrmatlTe  part,  and  mnet  take  it  as  ad* 
mitting  that  only  ten  Instancee  oC  infringement  have 
taken  plaoe  and  no  others.  As  regards  the  ten  oases  of 
infringement  admitted,  the  plaintiffs  are  entitled  to  an 
inqnirj  as  to  damages  -in  respeot  of  them,  bat  thej 
have  no  right  to  inqoire  as  to  any  other  infringements. 
Therefore,  any  qaestions  pat  to  the  defendant  as  to  any 
other  infringement^  or  as  to  any  damages  arising  therefrom, 
an  wholly  immaterial,  and  onght  not  to  be  allowed  to 
be  pat.  Aooordingly,  I  grant  the  inquiry,  with  a 
■troDg  expression  of  opinion  that  the  plaintiSs  ha?e  no 
right  to  ask  the  defendant  for  particulars  of  any  other 
alleged  infringement  whatever. 

LiHDLBT,  L.J. — ^The  plaintiffs,  baring  applied  for 
judgment  under  ord.  32,  r.  6,  upon  admissions  in  the 
defence,  I  take  it  that  they  must  stand  or  fall  by  those 
f  admissions,  and  that  they  are  only  entitled  to  take 
thoea  speoiflo  admissions.  Therefore,  it  appears  to  me 
that  the  plaintilfs  are  entitled  to  have  added  to  the 
jadgment  of  the  Vice- Chancellor  an  order  for  an 
inquiry  as  to  damages  in  respect  of  the  ten  instancee  of 
inhingement  only. 

Lopis,  L.J. — I  am  clearly  of  opinion  that  the  plain- 
UtEs  are  entitled  to  an  inquiry  as  to  damages  with  respect 
to  the  ten  admitted  instances  of  infringement,  and  to 
XM  others. 
I  Order  accordingly. 

Bolioitors  for  the  plaintiffs,  Waierhouae,  WinterMham^ 
^  Harriton, 


Tiom  Oban.  Dir. 


Jan.  25. 


Jbi  re  HASXLDnrE. 
Gbakge  v.  Stukdt.  (a.) 


M—  Conttruciion  —  Gift   to    childrtn—IUegiUmaU 
children  only  in  exiatenee, 

A  iioiator,  who  wen  lying  ill  with  paralyaia  at  the 
kmae  of  hia  aiater-in^law,  M.  A.  £.,  hy  hia  will, 
amongit  variotu  pecuniary  legaciea  to  peraona  nominatim, 
induding  £500  to  if.  A,  L.,  gave  **to  each  of  the 
chQdren  of  the  aaid  M,  A.  L,  the  aum  of  £^/or  mourn' 
ing,  the  aame  to  he  paid  into  the  handa  and  upon  the 
roceipt  of  the  aaid  M.  A,  L.,  their  mother ^  for  tJum, 
notufithatanding  her  coverture  and  their  minority,**  By 
a  codicil,  made  a  few  montha  later,  he  gave  £400,  after 
the  death  of  a  peraon  to  whom  he  had,  hy  hia  wiU,  given  a 
life  ititereat  therein,  **unto  and  equally  between  and 
amongat  all  tJie  children  who  ahall  then  be  living  of  the 
aaid  M.  A,  L,,  fAare  and  ahare  alike  abaolutely,**  and 
in  all  other  napecta  he  confirmed  hia  aaid  will. 
M.  A.  X.  isas  married  at  the  date  of  the  will  and 
codicil,  and  had  no  children  of  her  marriage,  but  waa 
not  past  the  age  of  child-bearing.  She  Jiad  three 
children  bom  before  her  marriage,  wfu>  were  all  under 
aixteen  year  a  of  age,  and  who  re  tided  with  Tier  and  were 
treated  aa  her  children.  On  the  death  of  the  tenant  for 
life  then  children  claimed  the  £400. 

EM  {by  Bowen  and  Fry,  L. JJ. ;  dissentients  Cotton, 
L. J.)»  ^hat  the  codicil,  coupled  with  the  terma  of  the  gift 
of  mourning  in  the  will  and  the  aurrounding  circum" 
Koneea,  ahowed  th<it  the  gift  of  £400  waa  intended  to  be 
in  favour  of  the  three  illegitimate  children. 

Jkdaion  of  Kay,  J.,  reverud. 

Appeal  from  a  decision  of  Kny,  J. 


(a.)  Reported  by  H.  F.  Axedboz,  Esq.,  Barristet-at- 
Law* 


The  testator,  W.  Haseldine,  by  his  wUI,  dated  the 
7th  of  October,  1860,  gave  and  bequeathed  pecuniary 
legacies  to  various  persons  by  name,  amongst  others, 
£500  to  "my  sister-in-law,  Margaret  Ann  Lord,  the 
wife  of  Robert  James  Lord,"  and  "to  each  of  the 
children  of  the  said  M.  A.  Lord  the  sum  of  £5  for 
mourning,  the  same  to  be  paid  into  the  hands  and  upon, 
the  receipt  of  the  said  M.  A.  Lord,  their  mother,  for 
them,  notwithstanding  her  coverture  and  their  minority.'* 
And  then  followed  a  gift  of  £400  in  favour  of  Harriet 
Stegg  during  her  life,  and  other  provisions.  By  a  codicQ, 
dated  the  5th  of  August,  1861,  the  testator  gave  the 
above  sum  of  £400,  after  the  decease  of  Harriet  Stegg, 
"  unto  and  equally  between  and  amongst  all  the  chil- 
dren who  shall  then  be  llTing  of  the  said  M.  A.  Lord, 
share  and  share  alike  absolutely,"  and  in  all  other  re- 
spects he  confirmed  the  srid  will. 

The  testator  died  on  the  7th  of  August,  1861.  Nearly 
a  year  before  his  death  he  had  been  seized  with 
paralysis  when  on  a  visit  at  the  house  of  M.  A.  Lord, 
and  he  remained  there  until  his  death. 

H.  A.  Lord  had  married  in  1853,  beiug  then  aged 
twenty-eight,  and  had  no  legitimate  children,  but  prior 
to  her  marriage  she  had  had  three  children,  born  in 
1844,  1847.  and  1849  respecti?ely,  who  resided  with  her 
and  her  husband. 

On  the  death  of  Harriet  Stegg,  in  1884,  the  children 
of  M.  A.  Lord  applied  to  the  executors  of  the  testator's 
will  (one  of  whom  was  residuary  legatee)  for  payment 
amongst  them  of  the  £400,  and  an  originating  summons 
was  taken  out  by  the  executors  to  hafe  it  determined 
whether  they  were  entitled  thereto. 

On  the  23ri  of  April,  1885,  Kay,  J.,  decided  that  tha 
gift  of  £400  failed  by  reason  of  M.  A.  Lord  not  having 
had  any  legitimate  children.    The  children  appealed. 

Maidlow  {H,  Oourthope^Munroe  with  him),  for 
the  appellants. — The  terms  of  the  gift  of  mourning  iu 
the  will,  coupled  with  the  *  surrounding  circnmstanoes, 
are  sufficient  to  show  that  the  testator  intended  tha 
appellants  to  take  under  the  gift  in  the  codicil :  Hartley 
V.  Tribber,  16  Beav.  510 ;  Meredith  v.  Farr,  2  Y.  &  0.  C. 
525  ;  Evana  v.  Daviea,  7  Ha.  498 ;  In  re  Oonnor,  % 
J.  ft  Lat.  456:  and  Hill  v.  Crook,  22  W.  R.  137, 
L.  R.  6  H.  L.  265. 

Kekewich,  Q.G,,  and  H,  Warltera  Home,  tot  tha 
reepondents.— There  was  a  possibility  ot  legitimate 
children  being  bom  to  satisfy  the  bequest,'  and,  there- 
fore,  the  illegitimate  children  are  excluded  :  Dorin  v* 
Dorin,  23  W.  R.  570,  L.  R.  7  H.  L.  568.  To  hold  that 
the  gift  of  mourning  was  in  favour  ot  the  illegitimate 
children  would  have  the  effect  of  exoludiog  any  legiti- 
mate children  who  might  have  been  bom  after  the  data 
of  the  will. 

Maidlow,  in  reply,  referred  to  Wilkinaon  v.  Adam,  1 
y.  ft  B.  422. 

OorroN,  L.J.-— This  case  turns  on  the  construction  of 
the  codicil  to  the  testator's  will,  who,  at  the  date  he 
made  it,  was  suffering  from  the  effects  of  a  paralytic 
stroke.     The  bequest  of  £400  is  in  these  terms.    [His 
lordship   read  the    bequest   in    the   codicil,    and  con- 
tinued : — ]  Mrs.  Lord,  in  whose  house  he  was,  wad  a  con- 
nection of  his.    She  had  no  children  born  since  her 
marriage,  but  she  had  had  three  children  before,  and 
the  question  is  whether  they  can  take  under  this  bequest. 
If   the  question  depended   on   the  codicil  alone,  the 
point  would  be  unarguable,  but  it  is  said  that  tha  gift 
in  the    will,  made  some  months  beforei  was  clearly 
intended  to  include  them,  even  if  it  were  not  exclusirely 
for  their  benefit.    These  illegitimate  children  were  then 
sixteen,  thirteen,  and  eleven  years  old.     Mr.  and  Mrs. 
Lord  bad  been  married  for  some  time,  and  had  no 
children,  though  she  was  still  of  an  age  to  have  chil- 
dreA,  and  the  gift  in  question  is  in  favour  of  her  ehi!  - 
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Court  op  Appeal. 


Oabbt  v.  Hblltbb. — Mtbbs  v.  Elliott. 


OOURT  OF  1 


ref usiDg  to  order  the  plaintiffs  to  delifer  a  atatement  of 
claim. 

The  writ  was  indorsed  as  follows : — 
"Statement  of  Claim. 

''The  claim  of  the  plaintiff,  Thomas  Henry  Casey,  is 
as  receiver  appointed  to  receive  the  rents  and  profits  of 
the  real  estate  devised  by  the  will  of  James  Richard 
Aylen,  deceased,  by  an  order  of  the  Bigh  Court  of 
Justice,  dated  the  6th  October,  1885.  The  plaintiffs, 
except  George  Ellis  and  the  said  Thomas  Henry  Casey, 
are  devisees  under  the  will  of  the  said  James  Riohard 
Aylen.  The  plaintiff  George  Ellis  is  the  assignee  of 
Charles  Thomas  Aylen,  a  devisee  under  the  said  will,  by 
assignment  dated  the  1st  September,  1885. 

'*  The  plaintiffs  claim  is  for  possession  of  the  houses 
known  as  numbers  93,  95,  97,  Commercial-road,  Land- 
port,  and  for  mesne  profits  from  the  24th  June,  1885, 
antil  judgment. 

'*  The  said  premises  were  demised  by  the  said  James 
Richard  A^len,  deceased,  to  the  defendant  by  lease 
dated  the  6th  August,  1860;  for  the  term  of  twenty- 
five  years  from  the  24th  June,  1860,  at  a  rent  of  £75. 
llie  said  tenancy  duly  expired  on  the  24th  June,  1885." 

The  writ  was  issued  on  the  17th  of  November,  1885. 
The  defendant  appeared  and  gave  notice  that  he  re- 
quired a  statement  of  claim.  He  afterwards  opposed 
an  application  for  judgment  under  ord.  14,  r.  1,  on 
affidavits,  and  obtained  leave  to  defend.  He  then  took 
out  a  summons  requiring  the  plaintiffs  to  deliver  a 
statement  of  claim,  which  the  judge  at  chambers, 
reversing  the  order  of  the  master,  dismissed. 

On  appeal  the  Divisional  Court  (Denman  and  Mathew, 
JJ.)  affirmed  the  decision.  The  case  is  reported  antef  p. 
J71. 

The  defendant  appealed. 

LumUy  Smith,  Q.G.t  and  Bartley  Denniaa,  for  the 
defendant.— This  is  not  a  special  indorsement  within 
ord.  3,  r.  6  (/.).  The  receiver  is  clearly  wrongly  joined. 
That  rule  only  applies  where  the  landlord  who  let  the 
land  is  himself  the  plaintiff ;  it  does  not  apply  where  the 
heir  or  devisee  of  the  landlord  is  suing.  The  heir  or 
devisee  will  have  to  prove  his  title  by  devolution.  This 
is  shown  by  form  1  in  app.  C,  s.  7.  This,  therefore,  is 
not  a  special  indorsement,  and  the  defendant  is  entitled 
to  a  statement  of  claim  under  ord.  20,  r.  1  (c). 

Crump,  Q.C,  and  Eoh$on,  for  the  plain tifff. — Ord.  3, 
r.  6  (/.),  cannot  be  restricted  to  cases  between  the  imme- 
diate landlord  and  the  tenant.  Farther,  the  defendant, 
by  opposing  the  application  for  judgment  under  order  14, 
on  the  merits  waived  his  right,  if  any,  to  a  statement  of 
claim.  He  did  not  take  the  objection  that  the  writ 
was  not  specially  indorsed.  He,  in  fact,  adopted  our 
mode  of  procedure. 

The  OovBT  ordered  a  statement  of  claim  to  be 
delivered,  and  said  they  would  consider  the  true  con- 
struction of  the  rule. 

Cur,  adv,  vult. 

Feb.  15.— Lord  Esheb,  M.R.— In  this  case  we  settled 
what  should  be  done  at  the  time  the  case  was  argued  ; 
but  we  wished  to  consult  the  other  members  of  the 
Court  of  Appeal  as  to  the  true  construction  of  the 
rule. 

The  plaintiffs  claimed  to  specially  indorse  the  writ 
under  ord.  3,  r.  6  (/.),  as  an  action  for  the  recovery  of 
land  within  that  rule,  and  as  the  relation  of  landlord 
and  tenant  existed ;  and,  having  so  indorsed  the  writ, 
they  claimed  to  have  Judgment  under  ord.  14,  r.  1.  The 
defendant  denied  the  plaintiffs'  right  to  do  this,  con- 
tending that  the  writ  could  not  1^  specially  indorsed 
imder  ord.  8,  r.  6  (/.),  and,  therefore,  that  order  14  did 
&oi  apply,  and  claimed  to  be  entitled  to  the  delivery  of 
aatatement  of  claim  under  ord.  20,  r.  1  (c).  The  question, 


therefore,  is,  what  is  the  true  meaning  of  ord.  I 
At  the  time  the  case  was  argued  we  had  aftn»§«| 
both  from  the  context  and  also  from  the  tons  i 
the  appendix,  that  the  rule  only  applied  to  t 
simple  case  of  landlord  and  tenant  where  1 
devolution  of  title,  as  where  the  lease  wu  ; 
plaintiff  direct,   or  where  there  had  been  i 
ment  by  payment  of  rent  or  otherwise— ia  o 
it  applied  to  cases  where  there  was  nothing  to  ] 
regards  the  landlord's  title  by  way  of  defdsJ 
the  members  of  the  court  agree  that  the  rale  c 
to  the  extremely  simple  instances  I  have  t 

LiNDLBT,  L.J. — This  question  tarns  on  thst 
pretation  of  ord.  3,  r.  6  (/.).  The  plaintiffs, ss tod 
one,  are  devisees  of  the  landlord  who  graatedl 
and  the  other  is  the  assignee  of  a  d« 
defendant  contends  that  they  do  not 
within  the  terms  of  ord.  3,  r.  6  (/.}.  Tbati 
carefully  drawn,  and  it  refers  to  actions  bj  i 
against  a  tenant,  or  against  persons  claiming  f 
tenant.  Nothing  ia  said  about  persons  clain 
landlord.  The  true  construction  of  the  rule  h 
it  applies  to  the  simple  case  of  landlord  i 
where  the  landlord  has  himself  granted  i 
where  the  relation  of  landlord  and  tenant  c 
concluded  by  the  payment  of  rent  or  otherwtMi^ 

LoPBS,  L.J.— In  this  case  there  has  been  sd 
of  title  such  as  would  make  the  plaintiffs  trsoe  i 
their  title  in  the  ordinary  way,  and  the  qneidoaiii 
this  case  comes  within  ord.  3,  r.  6  (/.).    Is  9aM 
the  writ  could  not  formerly  have  been  specisUf  in 
bub  ord.  3,  r.  6,  of  the  old  rules  has  been  ( 
the  addition  of  sub-division  (/.)  in  the  new  nkLl 
in  my  opinion,  what  was  contemplated  wss  sa  SM 
the  recovery  of  land  by  a  landlord  who  was  M 
relation  with  the  tenant,  either  by  the  oontrictf^ 
by  payment  of  rent  by  the  tenant,  or  where  ttej 
is  otherwise  estopped  from  disputing  his  U 
and  not  an  action  where  the  plaintiff  would  brisl 
his  title.     The  form  given  in  Appendix  0.,  i.  Tii* 
this  view.    The  writ,  therefore,  could  not  be  C 
indorsed,  and  the  defendant  is  entitled  to  s  i  '^ 
claim. 

Solicitor  for  the  plaintiffs,  A.    ff.  MilU,!^ 
Bramtdon,  Portsmouth. 

Solicitors  for  the  defendant,  ChamUrlayneA  I 
for  Af.  Ifyde,  Portsmouth. 


From  Q.  B.  Div.  ^**l 

Myess  t;.  Elliott,  (a.) 
Bill  of  $ah— Instrument  not  in  accordance  witt/| 

'^  Bontta   and  interest  ** — Lump  ium  for  wj* 

Bilh  of  Sale  Act  (1878)  Amendment  Act,  1W»  l< 

46  Vict.  c.  43),  I.  d—Schtdule. 

By  a  hill  of  sale  the  grantor  amgned  to  the 
certain  chattele  a§  eecurity  for  the  pf^p'^^  ^ 
advanced,  together  with  £15  for  agreed  wferjf 
honuif  by  twelve  equal  monthly  inetalmentt*  J-^ 
of  $ale  provided  that  the  chattele  ahould  ^^^ifj 
Biizure  for  any  cauee  other  than  those  9pe(v'J^ 
section  7  of  the  Bills  of  Sale  Ad  (1878)  Ar^ 
Act,  nS2'-that  is  to  say  (tutor  alia),  '/^^ 
should  make  defauU  in  payment  of  the  <»?*^^, 
the  time  provided  for  payment,  or  in  the  f^/^JjTjJJj 
any  covenant  or  agreenunt  contained  therein<^ 

(a.)  Beportcd  by  W.  F.  Bakrt,  Esq.,  Bsni*^-^* 
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vrntiaimg  the  security,  provided  that  if  the 
tAwiidhemud  hy  the  grantee  in  comequence  of 

\^f9!Kyof  the  eovenauti,  the  grantee  should  he 
J  fo  rnMw  or  tell  the  game, 

iktt  vfon  the  true  eonetruetion  of  the  hill 
^  an  failure  to  pay  any  instalment,  the 
I  on  teise  and  tell  the  chattels  and  repay 
^§swkU  amount  secured  hy  the  hill  of  sale,  and 
■iff«/  tale  was  void  on  this  ground  vfithin  the 

'kMat.  Barton,  32   W.  R.  423,  11  Q.  B.  D. 

^db,fta<  as  the  £i5  was  in  respect  of  "  interest 
%*  Ike  amount  for  interest  could  not  he  ascer* 
i»lhe  rate  of  interest  could  not  he  ascertained, 
'thU  of  sale  uftu  void  on  this  ground  also. 
>  ikst  a  fixed  lump  sum  for  interest  would 
nWof  sale  void,  as  the  rote^of  inttrett  mutt 
tike  face  of  the  instrument, 
',  QRgeen,  33  fT.  B.  844,  disapproved. 

I  from  a  jadgment  of  Mathew,  J.,  in  favour  of 
"t  i&  an  interpleader  issue  to  trj  the  right  to 
*  I  Mixed  by  the  defendant  in  execution  of  a 
» and  claimed  by  the  plaintifiC  under  a  bill  of 

08  of  the  bill  of  sale,  vhich  was  dated  the 
,  1885, 10  far  as  material,  were  as  follows :-« 
',in  a>n8ideration  of  £115  adTanced  by  the 
Rbplaintilf),  assigned  certain  goods  and 
^Kaexafeed  in  a  schedule  thereto  to  the  grantee, 
|fte  nme  by  way  of  security  for  payment  in 
raaafter  appearing  of  the  sum  of  £U5,  to- 
t  the  BQm  of  £15  for  the  agreed  amount  of 
Ibo&QBtbereon,  making  together  the  sum  of 
^>^  the  aaid  grantor  doth  further  agree  and 
^^ lis  Till  duly  pay  to  the  grantee  the  sum  of 
^  Vy  twelve  equal  monthly  payments  of 
^  aI!*^'  ^^  ^"^  ^'  ^^^^  monthly  payments 
'Jw  ttd  payable  on  the  20th  of  May,  1885, 
^  V  payments  on  the  20th  of  each  suc« 
_^.,..  The  bill  of  sale  went  on:  ''Provided 
IWttscitittela  and  things  herebj  assigned  shall 
liHMiDieiiQfey  or  to  be  taken  possession  of  by 
^Ij^tee/orany  cause  other  than  those  specified 
JJ^o(theBlUs  of  Sale  Act  (1878)  Amendment 
"-tt«tii  to  say  :— (1)  If  the  said  grantor  shaU 
sIimL?  P^JBient  of  the  sum  hereby  secured  at 
•MWn  pvoTided  for  payment,  or  in  the  perform- 
*H7eoTeDant  or  agreement  herein  contained,  and 
^Httsiamtaining  the  security  .  •  .  Provided 
i^i/'  ^«  Mid  chattels  and  things  hereby 
"  "^  be  Nised  or  taken  possession  of  by  the 
'  u  CQQseqiieiioe  of  the  breach  of  any  of  the 
"eostained,  the  said  grantee  shall  be  at  liberty 
.  *J®^^  *^«  »ame,  or  any  part  thereof,  by  public 
tao  tt  T*  ^^^^^  »*  *^o  expiration  of  five  dear 
°™  we  day  of  such  seizure  or  taking  possession." 
ii  i^*^^»  on  the  authority  of  Thorp  v. 
^  W.  H.  844,  that  the  bill  of  sale  was  not 


JS  ^^  '^*  insertion  of  a  lump  sum  for  interest, 
-TWgment  for  the  plaintiff, 
[■^aaat  appealed. 

»ittii*^  ^.  Beed,  for  th^  defendant.— The 
ilT;  A  ^  f&teable  in  accordance  with  the  form 
I JL  ^*^*  decision  in  TAorp  v.  Oregeen  is 
ij?^^^  supported.  The  object  aimed  at  by 
NlhL  ^^^  ^^^  ^'  *^^  simple,  and  to  let 
JfciTIL**!  ^^^  ^****  '***  ®'  interest  they  are  pay- 
%^7^^be  most  difficult  to  calculate  the  rate, 
nei  of  ht!!!^^  month.  Further,  the  £15  is  not 
•m  tooi  w  *  ^^^'  ^^^  ^'  Interest  and  bonne.  It 
m*^  V  ^^^  ^  '®'  interest  and  how  much 
taitcj  ^'1^,^  rate  uf  interest  cannot  possibly  be 
'  "^^  objection  is  that  the  biU  of  sale 


holder  can  seize  all  the  goods  upon  failure  in  the  pay- 
ment of  one  instalment,  and  sell  them,  and  repay  himself 
the  whole  amount. 

They  also  cited  Davis  v.  Burton,  32  W.  K.  423, 11' 
Q.  B.  D.  537. 

Lockwood,  Q,C.,  and  Beddall,  for  the  plaintiff. — As 
long  as  the  rate  of  interest  can  be  ascertained,  that  is 
sufficient.  The  interest  here  is  £15,  payable  by  twelve 
monthly  instalments,  and,  therefore,  amounts  to  £  I  5s. 
a  month.  The  rate  can  be  easily  ascertained.  In 
Davis  ▼•  Burton,  Lord  Esher,  M.R.,  and  Fry,  L.J., 
seemed  to  think  that  a  fixed  sum  might  be  stated  in  the 
bill  of  Side  for  interest.  The  word  *'  bonus "  means 
the  same  as  interest  in  this  bill  of  sale.  The  two  terms 
are  identical.  Again,  in  Davis  v.  Burton  there  was  an 
express  provision  in  the  bill  of  sale  that  on  failure  to 
pay  any  one  instalment  the  whole  should  become  due, 
including  the  interest.  But  here,  though  it  might  be 
that  on  non-payment  of  any  one  instalment  the  whole 
sum  advanced  would  become  due,  yet  the  interest  would 
not ;  the  interest  is  at  the  rate  of  £1  58.  a  month,  and 
only  the  amount  of  interest  due  at  the  time  of  the 
failure  to  pay  would  become  payable. 

Lord  EsHBB,  M.B. — A  great  struggle  has  gone  on 
between  the  oonrts  and  those  who  draw  bills  of  sale  upon 
the  form  in  which  bills  of  sale  are  drawn.  The  statute 
gives  a  simple  form  which  it  \A  lety  easy  to  follow.  But 
bills  of  sale  come  before  the  courts  usually  in  printed 
forms,  and  with  certain  alterations  introduced  into  them, 
but  differing  in  many  ways  from  the  form  given  in  the 
statute.  Now  can  anyone  doubt  ^hy  this  is  done? 
It  can  hardly  be  doubted  that  it  is  done  purposely  in 
order  to  evade  the  statute,  while  keeping  as  near  the 
line  as  possible,  and  it  is  done  by  lenders  who  have 
money  in  order  to  give  themselves  the  power  they 
exercised  before  the  Act  in  their  dealings  with  needy 
borrowers.  Many  of  these  forms  the  courts  have  over- 
ruled. This  form  does  not  go  quite  so  far  as  some  of 
them,  but  the  person  who  draw  it  tried  to  keep  clear  of 
the  form,  while  at  the  same  time  not  infringing  the 
requirements  of  it. 

The  question  is,  has  he  succeeded?  £115  was 
advanced,  £15  was  added  for  interest  and  bonus,, 
making  together  £130,  payable  by  monthly  instalments, 
and  if  there  was  a  failure  iu  one  monthly  payment  the 
grantee  might  seize  and  sell  the  goods  which  had  been- 
assigned  to  him — that  is,  all  the  goods.  The  construc- 
tion I  place  on  the  bill  of  sale  is  that,  on  such  a  failure- 
to  pay,  the  whole  sum  becomes  due.  To  my  mind,, 
upon  a  failure  to  pay  one  monthly  instalment,  the 
grantee  might  exercise  his  rights  as  owner  of  the  goods 
and  sell  them  all,  subject  to  having  to  render  an  account 
of  the  proceeds  of  the  sale  and  to  repay  any  excess  there- 
might  be  over  the  sum  secured  by  the  bill  of  sale.  If 
that  is  the  true  construction  of  this  bill  of  sale,  it  comes 
directly  within  the  decision  in  Davis  v.  Burton,  and  Is 
void  on  that  ground.  It  departs  from  the  form  given 
in  the  statute  in  a  substantial  particular. 

The  next  matter  is  this :  the  £15  is  described  in  the 
bill  of  sale  as  in  respect  of  interest  and  bonus.  Part, 
therefore,  is  in  respect  of  bonus.  But  one  cannot  tell^ 
what  part  is  interest  and  what  part  is  bonus.  If  that  is 
so,  one  cannot  tell  what  the  rate  of  interest  is.  The* 
bill  of  sale  is  bad  also  on  this  ground. 

Now  comes  another  question.  Snppoeing  the  word 
<*  bonus "  were  not  in  the  bill  of  sale,  or  supposing  the 
bonus  were  all  interest,  that  raises  the  question  whether 
a  lump  sum  can  be  inserted  for  interest,  leaving  the 
borrower  to  calculate  the  rate  of  interest.  I  am  sorry 
that  we  cannot  give  a  binding  decision  on  that  point 
upon  this  occasion,  as  it  may  be  said  that  our  decision 
on  this  is  only  ohitsr,  but,  as  at  present  advised,  it  seems 
to  me  that  to  allow  such  a  thing  would  be  to  let  in  the* 
whole  danger  the  Act  was  intended  to  provide  against. 
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If  the  lender  can  pat  in  a  lump  snm  for  interest,  the 
borrower  will  be  in  the  same  predicament  he  was  In 
before  the  Act ;  he  will  be  borrowing  money  on  a  bill  of 
sale,  not  knowing  what  rate  of  interest  he  is  going  to 
pay.  That  seems  to  me  to  be  contrary  to  the  form. 
The  bill  of  sale  must  let  the  borrower  know,  not  merely 
what  snm  he  is  liable  for,  bnt  what  rate  of  interest  he 
is  paying,  so  that  if  be  is  paying,  say,  seventy  per  cent., 
he  may  at  leant  know  it.  There  are,  therefore,  two 
fatal  blots  in  this  bill  of  sale,  and  a  third  blot  as  to 
which  I  express  as  strong  an  opinion  as  I  ean,  that  it  is 
also  fatal.  As  at  present  advised,  I  cannot  say  tiiat  I 
agree  with  the  decision  in  Thorp  t.  Grtgeen.  The 
appeal  mnst,  therefwe,  be  allowed. 

LiNDLBT,  L.  J. — The  difficulty  we  have  to  deal  with  in 
this  bill  of  sale  arises  from  the  fact  that  the  person  who 
drew  it  has  departed  from  the  form  given  in  the  Act. 
As  I  understand  the  case,  it  is  as  follows :— Under  the 
first  clause  of  the  proviso  there  ia  a  power  of  seizure 
upon  default  by  the  grantor  in  payment  of  the  sum 
secured  at  the  time  provided  for  payment.  That  is  a 
little  ambiguous  in  its  meaning.  But  the  proviso  runs 
on  :— *'  Or  In  the  performance  of  aoy  covenant  or  agree* 
ment  herein  contained  and  necessary  for  maintaining  the 
security."  That  makes  it  quite  dear  that  there  is  a 
power  to  seize  on  default  of  payment  of  any  monthly 
instalment.  Th^re  is,  then,  a  proviso  giving  a  power 
to  sell  the  goods  seized  on  breach  of  any  of  the 
covenants.  I  cannot  understand  the  bill  of  sale  other- 
wise than  as  empowering  the  grantee  to  seize  and  sell 
all  the  goods  on  default  being  made  in  the  payment  of 
any  one  instalment,  and  to  repay  himself  the  whole  of 
the  £130,  or  whatever  may  be  the  balance  due  under 
the  bill  of  sale.  If  that  is  the  true  construction  of  the 
instrument,  it  is  directly  within  the  decision  in  Davia  v. 
Burton,  Further,  I  do  not  see  how  it  can  be  possible  to 
adapt  this  form  of  security  to  the  form  given  in  the 
Act.  This  is  a  maladroit  attempt  to  do  it,  and  it  has 
failed.  Looking  at  this  lump  sum,  I  cannot  say  what  is 
the  rate  of  interest.  It  is'most  difficult  to  make  the 
calculation  as  to  what  is  the  rate,  altogether  apart  from 
the  fact  that  some  unknown  part  of  this  lump  sum  is 
for  bonus.  The  form,  therefore,  in  my  opinion,  has 
been  also  departed  from  in  this  respect, 

LopBS,  L.J. — The  Legislature,  in  passing  the  Bills  of 
Sale  Act  of  1882,  desired  to  make  bills  of  sale  as  simple 
as  possible  in  order  to  protect  borrowers.  It,  therefore, 
gave  a  form  in  the  schedule,  and  intended  that  it  should 
be  in  substance  complied  with ;  and,  therefore,  if  the 
form  adopted  by  the  lender  cannot  be  brought  within 
it,  that  form  is  void.  Now,  this  bill  of  salo  is  bad  on 
several  grounds.  In  the  first  place,  the  goods  may  be 
seized  on  non-payment  o*  the  first  instalment,  and  the 
grantee  may  sell  them  all,  and  put  the  whole  sum  of 
£130  in  his  pocket.  That  is  my  construction  of  the  bill 
of  sale,  and,  if  it  is  the  true  one,  the  bill  of  sale  is  bad 
on  the  authority  of  Davii  v.  Burton,  In  the  next  place, 
there  is  inserted  in  the  bill  of  sale  a  lump  sum  for  in- 
terest and  bonus,  but  the  two  are  not  distinguished,  and 
we  cannot  say  how  much  is  to  be  attributed  to  one  and 
how  much  to  the  other.  Ttiat  makes  the  bill  of  sale 
bad,  as  it  makes  it  complicated  and  difficult  to  under- 
stand, and  so  it  is  contrary  to  the  form  in  this  respect 
also. 

Kow,  aa  to  the  rate  of  interest.  If  wo  look  at  the 
form  given  in  the  Act,  it  says,  "  and  interest  thereon  at 
the  rate  of  per  cent  per  annum  (or  whatever  else 

may  be  the  rate}."  That  means  it  must  still  be  at  a 
certain  rate  per  annum,  or  per  month,  or  per  week,  or  so 
on.  Then  the  form  goes  on  to  say  that  the  grantor  will 
duly  pay  the  principal  sum,  *'  together  with  the  interest 
then  due,"  carefully  keeping  the  principal  and  interest 
apart.  It  was  intended  to  give  the  clearest  possible  in- 
formation to  borrowers  as  to  what  rate  of  interest  they 


are  to  pay  ;  and,  speaking  for  myself,  I  wil 
n  eitlier  capitalized  interest  nor  bonus  caa  be  i 
a  bill  of  sale,  if  th^  document  is  not  to  be  avi 
the  Act. 

Appecd  aUowtd. 

SoUcitor  for  the  plaintiff.  Plaintiff  tnj 

Solicitors  for    the    defendant,  SUvmi, 
Stevena. 


From  Q.  B.  Div.  Dee.  It)  I 

Whitham  r.  !Esb8BD1w.  («.)| 

Landlord  and  tenant — Action  of  vfode-^M 
damagea^  Removal  of  aoil  by  i 

A  covenant  by  a  tenant  not  to  commit  i 
exteniive  a$  a  covenant  to  deliver  vp  ( 
premises  at  the  end  of  the  term  in  tl( 
condition. 

In  an  action  of  waste  against  a  tenant/ 
the  reversion,  the  measure  of  damages  is  fW<l 
restoring  the  demised  premises  to  the  amd^im 
they  were  before  the  commission  of  the  ac<9/ j 
is  the  diminution  of  the  value  of  the  pros* 
act,  regard  being  had  to  the  time  which  wiU  e 
the  reversion  falls  into  possession. 

Judgment  of  Mathew,  J.,  varied. 

Appeal  of  the  defendant  from  the  jodgnsnto 
J.,  at  trial  at  Leeds. 

The  plaintiff  and  defendant  were  the  < 
adjacent  plots  of  moorland.  The  plaintiit  ( 
lot,  which  was  uncultivated,  to  the  defendsatil 
of  yean.  During  the  term  the  defendaatm 
soil  from  the  demised  plot,  and  put  it  ob  tij 
land.  At  that  time  there  were  nine  yean  of  f^ 
run. 

The  plaintiff  brought  an  action  of  waitej 
damages  for  the  injury  caused  to  the  ' 
defendant's  act. 

At  the  trial  before  Mathew,  J.,  it  was  ] 
fee  simple  value  of  the  demised  land  when  i 
was  about  £30,  and  that  it  would  cost  £10  I 
into  cultivation,  and  that  to  have  replaesd  A 
similar  aoU  would  have  coat  £75,  exdasive oft 

Mathew,  J.,  gave  Judgment  for  the  pl^J 
being  the  amount  which  it  would  have  eom  f" 
the  property  to  the  condition  in  which  it  wr 
commission  of  the  act  of  waste,  after  tsUi 
sideration  the  fact  that  there  were  nine  ; 
lease  to  run. 

The  defendant  appealed. 

Charles,  Q.C.,  Forbes,  Q.C^  an^  ^^^^'J 
appellant.— If  the  plaintiff  is  entitled  ^^^,1 
yet  the  measure  of  damages  adopted  by  tb«  J 
wrong.  He  treated  the  case  as  if  ^^^ 
bargain  for  the  purchase  of  soil  between  " 
and  defendant.  Jones^y,  Gooday,  ^  ^  .. 
directly  in  point,  and  shows  that  the  I^ 
entitied  by  way  of  damages  to  the  w"^*  \  , 
be  required  to  restore  the  land  to  its  o^w^^ 
but  that  he  is  only  to  be  compensated  for  tw  ^ 
has  actually  sustained:  see  also  ^^9*^2*^ 
the  Indigent  Blind,  30  W.  B.  4^4.  ^Q;  ^ 
Hosking  v.  PhUlips,  3  Ex.  168;  PMj*^^, 
Dorchester,  7  T.  B.  529;  Mayns  on  ^^^^^ 
But  the  plaintiff  has  suffered  no  dMi«e«J^ 
for  the  soil  removed  was  of  no  ofMtsxxxAU 


(a.)  Beported  by  C.  A.  Fbraku,  Ksq-i 
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WaXTHAK  V.  EsBtMAir. 


COV&T  OV  AffPBAL. 


I  (LoAwood,  Q.  C,  with  Mm),  for  the  refpond- 
tfldsliffniiBt  be  fully  compenaatad  for  what 
It,  Mfliit  will  not  be  00  if  the  damages  are 

Tht  dbet  of  anoh  a  reduction  will  aleo  be  to 
i  MadiBt  to  take  advantage  of  his  own  wrong. 
(If  JMm  T.  Porter,  5  H.  ft  W.  351»  and 
KpAmB,  3  Q.  B.  278,  are  in  point. 

^  (Applied. 

Cur,  adv.  vuU. 

^1— Re  following  jadgments  were  delivered : — 

,  H«B. — ^This  was  an  action  in  respect  of 

committed  by  a  tenant  of  land.     The 

I  tte  defendant  were  the  owners  of  two  small 

noorknid   adjacent  to   one   another.     The 

'  t  portion  to  the  defendant,  who  was  there* 

L  of  both  aUotments,  of  the  one  abso- 

pUs  own  right  and  of  the  other  as  tenant  to  the 

The  d^endant  took  all  the  Talnable  deposit 

*'  \  was  on  the  plaintiffTs  allotment  and  put 

i  land,  leaving  the  plaintiffs  land  worth, 

,  nothing.    The  plamtifl  then  brought  this 

The  ease  was  tried  before  Matbew/J.,  and 

I  given  of  what  it  would  cost  to  put  on  to  the 

1  as  much  valuable  earth  for  the  purpose  of 

las  bad  been  taken  awaj.    The  learned  judge 

Ifts  damages   thus : — Supposing  that  the  land 

In  the  defendant  had  wrongfully  made  it,  it 

jfiBrtii  nothing  unless  the  plaintiff  could  put  it 

Itkon  which  it  was  in  before ;  if  the  plain- 

» bs  cannot  go  on  to  the  defendant's  land  to 

kfhe  earth  which  was  taken  away  from  his  land, 

i»  ^ing  he   would  be  a  trespasser,  but  he 

^ihewbeie,  and  there  is  evidence  that  if  he  does 

i  to  pay  a  certain  sum  to  bring  the  soil  up 

b  ad,  thmf ore,  it  would  cost  him  that  sum 

^  St  Please  to  put  the  land  into  the  oonditiou 

"k^vhen  the  wrongful  act  was  done.     That 

1  judge   discounted,  giving  the  plaintiff 

ittoi  is  whether  that  is  a  right  mode  of 

llhedieiges  in  an  action  of  waste  by  a  land- 

■t  a  taunt.     I  confess  that,  for  a  long  time,  I 

■ttija^and  should  have  done  what  he  did. 

rItaMai  to  me  that  the  mistake  is  that  he-  has 

^UisiB  Hind,  treated  the  covenant  not  to  com- 

'  r  it  really  is  an  implied  covenant — as  pro- 

*wae  protection  and  result  as  a  covenant  to 

ptbepiopsity  in  the  condition  in  which  it  was 

*t*ant  received  it.    But  here  the  action  is  not 

nt  of  that  kind,  but  it  is  for  waste.    The 

t  not  to  commit  waste  seems  to  me  not 

at  to  deliver  up  the  property  in  the  same 

( file  end  of  the  term  as  when  the  tenant 

It  is  not  80  great.     The   covenant   for 

igahut   doing    anything    of    so    permanent 

^  ai  to  affect  the  reversion,  by  affecting  the 

"b  propsirty.    There    is  a  great  difference 

nine  of  the  property  and  the  cost  of 

^  to  its  original  condition.    For  instance,  yon 

•  a  lioQae  for  which  you  have  such  an  affection 

Mhnlaable  to  you.    If  you  want  a  tenant  to 

Tttayoa  88  that  house  which  to  you  was  in- 

iL^  lanst  take  a  covenant  to  restore  it  as  it  was 

J^  BO  far  as  the  value  of  the  property  is 

I H  nay  be  that  the  house  will  not  add  to 

^  to  the  extent  that,  if  the  house  is  left  to  go 

Rvalue  of  the  property  would  thereby  be 

*V  the  cost  of  putting  the  house  back  again. 

J^^fte  property  may  be  injured,  and  that  is  a 

^^  ikluation,  and  the  proper  mode  of  arriviug 

^  8 1»  obtain  a  skilled  valuer  who  is  acquainted 

^  {'tighboarbood  and  to  ask  him  what  diminu- 

vilQebas  been  caused  by  that  which  has  been 

*  oQtitted  to  be  done.    It  is  wrong  to  say  that  the 

^  fta  property  is  diminished  by  the  cost  of 


restoring  it  to  the  condition  in  which  it  was  before. 
Therefore  Mathew,  J.,  took  a  wrong  measure  of 
damages.  But  the  parties  agreed  that  it  be  did  so  we 
were  to  do  as  we  might  think  right  as  to  the  amount  of 
damages.  Witnesses  were  called  to  say  that  the  fee 
simple  value  of  the  land  when  in  a  state  fit  for  cultiva. 
tion  would  be  about  £30,  and  that  to  get  It  into  that 
state  would  cost  about  £10.  Therefore  the  real  fee 
simple  value  of  the  land,  if  cultivated,  would  be  about 
£20.  We  must  diacount  that,  and  we  have  come  to  the 
conclusion  that  the  proper  amount  of  damage  would  be 
£10.  We  think  that  the  plaintiff  should  have  the  coate 
of  the  action  on  the  higher  scale,  but  that  as  each  party 
has  substantially  failed  here,  there  should  be  no  costs 
of  the  appeal. 

Cotton,  L.J.— I  agree.  I  think  that  the  wrong  test 
as  to  the  damages  sustained  by  the  plaintiff  was  enter- 
tained by  the  judge.  The  action  was  by  a  reversioner 
for  injury  caused  by  acts  of  waste.  It  is  true  that  in 
some  cases  the  utmost  limit  of  what  he  could  claim» 
after  a  discount,  would  be  the  value  of  putting  an  end 
to  the  effect  of  the  act  which  has  been  oommitted^that 
is,  by  replacing  that  which  has  been  taken  away,  or  by 
otherwise  putting  the  property  into  the  same  state  as  if 
the  act  had  not  been  done.  But  the  owner  of  property 
is  not  necessarily  entitled  to  that.  The  question  is  as 
to  what  injary  he  has  sustained.  If  the  property  can 
be  put  into  the  same  state  at  a  certain  cost,  it  is  difficult 
to  say,  in  many  cases,  that  he  has  sustained  any  greater 
injury.  But  the  learned  Judge  said  that  he  considered 
that  the  injury  to  the  property  was  the  cost  of  bringing 
up  similar  soil  to  that  removed.  If  the  action  had  been 
to  moke  the  defendant  answerable  for  that  which  he 
appropriated  for  his  own  use,  eren  then  I  should  have 
thought  that  the  amount  of  damages  was  wrong,  beoaufle 
it  is  not  shown  that  the  value  at  the  place  was  anything 
like  the  amount  given ;  for,  though  a  thing  may  coat  a 
great  deal  to  be  brought  to  a  certain  place,  yet  no  one 
would  say  that  it  would  be  worth  that  cost  at  that  place. 
The  parties  have  left  it  to  us  to  determine  what  the 
damages  should  be,  and  we  have  come  to  the  conclusion 
that  we  may  put  the  damages  at  £10. 

BowBir,  L.J.-— I  am  of  the  same  opinion.  If  you 
view  this  as  an  action  of  waste  for  injury  to  the  re- 
version, the  true  measure  of  damages  is  the  diminished 
value  of  the  reversion.  If  you  apply  another  principle 
and  consider  the  act  done  as  a  wrongful  conversion  Into 
a  chattel,  and  a  wrangf ol  severance  from  the  freehold  of 
that  which  is  part  of  the  freehold  inheritance,  the  proper 
measure  of  damages  at  moet  must  be  the  value  of  the 
severed  soil  at  the  time  of  the  severance.  Whichever 
way  you  view  the  case,  it  seems  to  me  that  the  Judge 
took  a  wrong  measure,  and  arrived  accordingly  at  a 
wrong  result.  The  injury  done  to  the  reversion  can  bo 
but  slight.  On  the  other  hand,  if  you  apply  the  prin- 
ciple that  the  defendant,  having  committed  a  wrongful 
act  to  his  landlord's  property,  has  converted  part  of  the 
inheritance  into  a  chattel,  and  must  make  good  the  value 
of  the  chattel,  the  answer  to  the  respondent's  ease  is 
that  here  there  was  really  no  value  in  the  soil  when 
severed  which  can  be  assessed  on  anything  like  the  sum 
at  which  the  Judge  has  assessed  it.  Nothing  we  have 
said,  at  least,  derogates  from  the  well-known  principle 
of  law  that,  where  a  wrongful  act  is  done,  whether  by 
a  trespasser  or  a  tenant,  to  the  property  of  a  reversioner, 
a  Jury  can  give  effect  to  any  circumstance  which  would 
call  for  vindictive  damages.  But  there  ia  no  circum- 
stance here  to  make  us  depart  from  the  ordinary  measure 
of  damages  in  a  case  of  this  sort. 

Judgment  varied 

Solicitors  for  the  appellant,  Bradford  &  FrankHand^ . 
for  Spencer  A  Clarkeon,  Eeighley. 

Solicitors  for  the  respondent,  Bolton  dt  Co,,  for  Morgan 
A  Morgan,  Bradford. 
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Ct  of  App.     Ik  bb  Wadbax  akd  Nobtb-Eastbbn  Bt«  Co.^Wilmott  v.  LoirDoir  Gblluloid  Oo.     H»b( 


From  Q.  B.  Di?.  May  7  ;  Dee.  17. 

In  re  Washax  asd  Nosth-Eastebn  Kailwat 
Co.  (a.) 

.•Lands  OlauBei  Contdlidatfon  Ad --^  OompenicUion — 
"  Injuri<m$ly  affecting  " — Diver$ion  of  road^^  Measure 
of  damages'^ Lande  Clatuee  C<m$olidaiion  Aet^  1845, 
«.  68 — Railway  Claueei  Consolidation  Act,  1845,  «. 
6. 

Appeal  of  the  defendant  company  from  the  judgment 
^ofMathew  and  Day,  JJ.  (reported  33  W.  B.  215,  U 
/Q.  B.  D.  747). 

Sir  F.  Herichell,  S.O.  (Meysey  Thompeon  with  him), 
■ioT  the  appellante. 

Charles,  Q,G.  (with  him  Cock),  for  the  respondente. 

In  the  course  of  the  arguments  on  May  7  the  Conrt 
of  Appeal  (B&BTT,  M.B.,  Baooallat  and  Bowbn,  L.JJ.), 
'Ordereid  the  case  to  be  remitted  to  the  arbitrator  to 
report  how  he  had  arrifed  at  the  same  mentioned  in  the 
award. 

The  arbitrator  subsequently  reported  to  the  court  as 
follows : — 

**  In  arriving  at  the  amount  of  £650, 1  assessed  the 
▼alue  of  the  premises  known  as  the  Roysl  Hotel,  and  of 
•the  dwelling-house  and  shop  adjoining  thereto,  and  the 
lands  and  hereditaments  held  and  enjoyed  therewith,  as 
if  there  had  been  a  restrioti?e  covenant  preTenting  the 
premises  known  as  the  Royal  Hotel  being  used  as  an 
.hotel  or  public-house.  I  so  assessed  the  value  of  the 
premises  because  the  counsel  for  the  North-Eastem 
Railway  Co.  who  appeared  before  me  in  the  arbi- 
tration insisted  that  I  was  bound  by  authority  not  to 
consider  any  particular  use  to  which  the  premises  known 
AS  the  Boyal  Hotel  might  be  applied,  and  asked  me  to 
make  my  award  in  the  alternative.  In  arriving  at  the 
further  sum  of  £900  I  considered  that  the  hotel 
premises  were  from  their  construction  and  situation 
specially  suitable  to  be  let  or  sold  as  premises  to  be  used 
as  an  hotel  and  public-house.  I  looked  at  the  fact  that 
ihe  premises  known  as  the  Royal  Hotel  were  being,  and 
had  been  for  some  time,  used  as  an  hotel  and  public- 
house  as  part  of  the  evidence  that  such  premises  were 
suitable  for  being  used  as  an  hotel  and  public-house,  but 
I  did  not  take  into  account,  in  assessing  the  said  sum  of 
£900,  the  depreciation  in  the  value  of  the  licence,  or  the 
.  loss  in  the  trade  then  being  carried  on  upon  the  pre- 
mises, and  I  did  not  include  in  the  £900  any  element  of 
compensation  for  which  I  have  made  allowance  in 
arriving  at  the  sum  of  £650.  I  considered  that  if,  after 
the  execution  of  the  authorized  works  by  the  North- 
Eastem  Itailway  Co.,  the  whole  of  the  premises  in 
reepect  of  the  injury  to  which  compensation  had  been 
■  awarded  had  been  put  up  for  sale  to  be  used  for  any 
purpose  for  which  they  were  suitable,  the  premises 
known  as  the  Boyal  Hotel  being  treated  as  unlicensed, 
the  whole  of  the  premises  would  have  fetched  in  the 
market  £1,550  less  than  they  would  have  fetched  if  such 
works  had  not  been  executed." 

On  December  17,  the  counsel  for  the  appellants  stated 
that,  having  regard  to  the  report,  they  would  not  argue 
the  case  further,  and  accordingly,  on  the  application  of 
the  counsel  for  the  respondents,  the  court  dismissed  the 
appeal. 

AppecU  dismissed. 

Solicitors  for  the  appellants,  Williamson,  Hill,  ds  Co. 

Solicitors  for  the  respondents,  lUffe,  Russell^  Ilifftt  ^ 
Cardale, 


Ktgt    Oottct    of    9Mtui. 


Chan.  Div. 
V.C.B. 


.17; 


WiLHOTT  V.   LON1>OK   GeLLUIOD)  Oo.] 

Company-^Winding   up  —  Debenture-holder 
lent  preference — Compunia  Act,  186S  (SS  i 
c  89),  s.  164. 

A    debenture-holder  cannoi^  without 
security  for  the  benefit  of  the  general 
himself  of  the  l^iAh  seclion  so  cu  to  set  asUti 
tion  as  a  fraudulent  preference^  even  ♦/  k| 
himself  and  ail   tlie  other    debenture^hsi ' 
supported  by  the  official  liquidator* 

Trial  of  action. 

This  was  an  action  by  H.  Wilmott  on  1 
self  and  all  other  debenture-holders  of  il| 
except  the  defendants,  E.  H.  Bayley  and  R.1 
against  them  and  the  company,  asking  for  i 
that  the  first  debentures  constituted  a  iiall 
the  assets  of  the  company,  and  oonsequentiilif 
further,  that  Bayley  and  Hanbury  should  be^ 
repay  to  the  company  £3,000  which  thejl  ' 
under  the  following  circumstances : — 

The  company  was  registered  on  the  4th  of  1 
1881. 

In  April,  1883,  the  first  debentures  werst 
total  of  £7,000.     By  them  the  company  ^S*^ 
the  principal  on  the  84th  of  April,  1884,  UT 
meanwhile  at  seven  percent.,  and  charged  i 
payments  *'  its  undertaking,  and  all  ita  prt 
present  and  future,  including  its  uncalled-tors 
the  time  being."     The  debentures  were  to  r* 
passu  as  a  first  charge  upon  the  property,  i 
be  a  floating  security,  so  as  not  to  interfefit 
business  of  the  company.     Other  debenture  r* 
quently  issued. 

The  defendants  Bayley  and  Hanbury  w«ij 
from  the  formation  of  the  company. 

In  September,  1884,  the  greater  part  oft 
stock  of  the  company  was  destroyed  by  fir 
was  admitted  by  insurance  offices  to  be  psj 
of  the  fire. 

Bayley,  who  was  managing  director,  ^^}.m 
ad?anced  large  sums  to  the  company  ^^JJJ 
and  they  now  (as  was  alleged)  brought  actif" 
the  company  for  their  debts,  instructed  the  i 
the  company  to  consent  to  Immediate  JadJ' 
tsined  garnishee  orders,  and  thus  *********  ?!i| 
the  hands  of  the  insurance  offices,  and  W""' 
satisfaction  of  their  own  claims.  B4Jl«y 
£2.441  2a.  9d.,  and  Hanbury  £558  17«.  Sd. 

At  this  time  the  company  was  (it  wsa  wej 
lessly  insolvent  to  the  knowledge  of  the  dsW 

On  the  10th  of  December,  1884,  a  peOOo» 
seated,  and  on  the  20th  an  order  was  mw*  "^ 
the  company. 

Bayley  alleged  that  on  his  making  toe  ^- ^| 
agreed  that  he  should  at  any  time  be  enuwi-  _ 
mediate  Judgment  in  respect  *^*'**f'^^| 
company  had  no  defence  whatever  to  w  •» 
that  he  and  Hanbury  personaUy  had  kept  op 
of  insurance  by  paying  the  premiums.        y,  j,. 

Hanbury,  in  hie  defence,  whilst  i«Jf»»  "It  i 

Cered  to  deal  with  the  £558  17e.  Sd.  •■  r- 


offered  to' deal  with  the  £558 
assets  of  the  company.  . 

Both  defendanto   claimed  the  ^^^  ^^ 
amount  paid  for  premiums.     There  were  o 


to 


rrf*J 


(a.)  Beported  by  C.  A.  Fsuaud,  E^q.,  Bnrrister-at-Law.  |  (a.)  Reported  by  H.  C.   Bopib,  Bsq* 
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High  Coubt. 


WiLxoTT  V.  London  Cbli«oi.oid  Co.— In  bi  Moobb. 


High  Ooubt. 


between  the  parties,  bat  tbey  do  not  call  for  a  report. 
Die  statement  of  olidm  contained  no  allegation  of  fraud 
other  than  the  f randolent  preference. 

ift72ar,  Q.C7.»  and  J,  O,  Zatti^.— -TjDder  the  articles  of 
the  eompanj  the  money  lent  by  Bayley  and  Hanbary 
did  not  constitnte  Talid  debts,  so  the  company  would 
iiBTe  got  leaTe  to  defend  the  actions  which  they  allowed 
to  go  by  default.  But  whether  that  be  so  or  not,  the 
company  was  insoWent  at  the  time,  and  the  retention  of 
the  Insurance  money  is  a  fraudulent  preference  within 
section  164  of  the  Companies  Act,  1662  :  Otulighi  Im- 
prevemtfii  Co.  ▼.  Terrell,  L.  B.  10  Eq.  168,  18  W.  B. 
Dig.  56 ;  Sifkes'a  ecue,  L.  B.  IS  Eq.  265,  20  W.  B.  Dig. 
49 ;  Weiton'a  com,  27  W.  B.  310,  10  Oh.  D.  579. 

Bramwell  Davis,  for  the  official  liquidator,  on  this 
point  supported  the  same  contention. 

Methold,  for  Hanbury,  stated  that  he  was  ready  to 
soconnt  for  the  share  of  insurance  money  received  by 
him. 

Marten,  Q.C,  and  RihUm^  for  Bayley, — There  was  a 
\(md  fide  debt  due  to  us.  The  piaiotifl  is  a  secured 
creditor,  and  cannot  take  advantage  of  the  section :  Em 
parte  Cooper,  In  re  Zueco,  23  W.  B.  762,  L.  B.  10  Cb. 
510 ;  Poole,  Jackson,  and  Whyte's  ccue,  26  W.  B.  823, 
9  Ch.  D.  322. 

Millar,  Q.C.,  replied. 

Baook,   V.C. — ^The  plaintiif    in  this  case    sues   two 
persona   who  were  directors  of  the  company,  and  the 
company    itself,   under  the   Winding-up    Acts.      The 
objecta  of  the  suit  are  twofold — first,   a  declaration  to 
enable  him  and  the  other  debenture-holders  to  make 
f^od  their  ad  ranees  under  the  mortgages ;  and,  secondly, 
to  recover  from  the  defendants  Bayley  and  Hanbury 
tk  amount  received  by  them  from  the  insurance  com- 
pnles  in  respect  of  the  damage   caused  by  the   fire. 
The  ftrst  is  a  totally  distinct  claim  from  the  second. 
That  the  plaintiif  is  entitled  as  a  debenture- holder,  or 
aay  other  mortgagee,  to  the  first  part  of  tbe  relief  is 
ftpyond  question.     Bat  the   things   are  distinct.     Tbe 
leeond   claim  is  of  quite  a   different  character.    The 
plsintiff  relies   on  the  164th  section,  and  charges  the 
defendants  Bayley  and  Hanbury  with  having,  for  their 
own  interest,  and  in  breach  of  their  duty  as  directors,  pro- 
cured the  psyment  to  themselves  of  moneys  forming  part 
ef  the  assets  of  the  company,  and  he  says  that  tbe  sec- 
tion gives  him  a  title  to  those  moneys.    That,  in  my 
opinion,  is  a  total  misapprehension  of  the  effect  of  the 
section.    It  was  under  tbe  law  of  bankruptcy  that  the 
doctrine  of  fraudulent  preference  was  originally  introduced 
into  the  jurisprudenceof  thisoountry.  The  Ck>mpanies  Acts 
made  the  law  in  bankruptcy  in  some  respects  applicable  to 
the  winding  up  of  companies,  and  by  section  164  tbe  doc- 
trine of  fraudulent  preference  is  introduced,  but  only  to 
be  spplied  to  cases  Uke  those  in  bankruptcy.    Tbe  very 
words  of  the  section   are  conclusive,  for  in  an   Act  of 
Parliament  dealing  with   insolvent  companies  for  the 
benefit  of  their  creditors,   and   to   on,  it   declares  that 
fraudulent  preferences  shall  be  set  aside  for  the  benefit 
of  creditors,  so  that  creditors,  and  no  one  else,  have  a 
right  to  raise   the  question  of  fraudulent   preference. 
This  is  clear  upon  tbe  Act  of  Parliament,  and  is  made 
abundantly  plain  by  Ex  parte  Cooper,  where  the  point 
was  decided  as  regards  bankruptcy.     That  was  a  case 
where  a  man  who  had  a  charge  on  the  property  of  the 
bankrupt,  which  was  subsequently  pledged  to  another, 
tried  to  put  in  force  this  section  for  his  own  security, 
and  the  registrar  was  persuaded  to  give  him  leave  to 
use  the  name  of  the  trustee  in  endeavouring  to  set  aside 
the  second  pledge  as  a  fraudulent  preference.     But  both 
points  were  decided  against  him.     The  Lords  Justices 
held  that  he  had  no  right  to  use  tbe  name  of  the  trustee, 


and  no  right  to  avail  himself  of  this  section,  and  their 
judgments  are  in  such  clear  terms,  and  so  concise,  that 
I  cannot  do  better  than  read  them.  [His  lordship  read 
both  judgments,  and  continued : — 1  That  was  the  oase  of  a 
bankruptcy,  but  there  is  no  difference  in  principle  be- 
tween such  a  oase  and  the  winding  up  of  a  company, 
although  the  plaintiff  sues  for  himself  and  all  the  other 
debenture- holders.  The  point  was  plainly  raised  in 
that  case,  and  a  plainer  decision  it  would  be  difficult  to 
find.  It  is  a  total  misapprehension  of  the  law  to  sup- 
pose that  a  mortgagee  can  have  the  benefit  of  the  164th 
section,  which  is  simply  for  the  benefit  of  the  creditors. 
True  it  is  for  all  the  creditors,  and  a  mortgagee  is  in  a 
sense  a  creditor,  but  if  he  wishes  to  take  advantage  of 
it  he  must  throw  his  security  into  the  mass  and  give  it 
up  for  the  benefit  of  all  tbe  creditors.  [His  lordship 
went  on  to  say  that  in  his  opinion  the  debts  due  to 
Bayley  and  Hanbury  were  valid  debts,  and  that  they  had 
not  committed  a  breach  of  trust,  and  he  dismissed  so 
much  of  the  plaintiff's  claim  as  related  to  the  fraudulent 
preference,  with  tbe  costs  occasioned  thereby,  and  on 
the  first  part  of  the  claim  he  made  the  declaration  asked 
for,  and  ordered  certain  accounts  and  inquiries.] 

Solicitors,   F.   E.   Honey;  Lindo  A  Co,;   E.  Lee; 
Paterton,  ^now,  Bloxam,  A  Kinder, 


Oban.  Div. ; 
Kay,V.      I 


Feb.  6. 


In  re  Moobe. 

MOOBE  V.   BOCHE.    {a,) 


Will — Construction — Qift,  whether  absolute  or  for  lift — 
"  Enjoin  " — Precatory  trust. 

A  testator  made  the  following  hequeat : — "I  give 
and  bequeath  to  my  brother  .  .  .  »n  trust  for 
my  sisters  M.  C,  C.  M.,  and  E.  M.,  £4,000  .  .  . 
on  condition  that  they  will  support  M.  M.;  at  tJis 
demise  of  either  or  any  of  the  above  the  survivor  or 
survivors  to  receive  the  increased  income  procured 
thereby.  They  are  hereby  enjoined  to  take  care  of  my 
nephew,  J.  T.  N.  C,  as  may  seem  best  in  the  future." 
There  was  no  residuary  gift  in  the  will. 

Hrld,  that  the  sitters  took  absolutely  as  joint  tenants 
subject  to  the  condition  of  supporting  M.  SI. 

Eeldy  also,  thai  the  directions  as  to  taking  care  of  the 
nephew,  J.  T,  N.  C,  were  not  sufficient  to  comiitute  any 
precatory  or  other  trust  in  his  favour. 

Adjourned  summons 

John  Sarsfield  Moore,  by  his  will,  dated  the  3rd  of 
June,  1873,  after  making  certain  tpeoific  bequests  to 
his  wife  and  step-daughters,  gave  to  his  brother, 
Major-General  T.  0.  Moore,  **  in  trust  for  my  sisters, 
Margaret  Cabill,  Caroline  Moore,  and  Helen  Moore, 
£4,000  of  my  East  Indian  five  per  cent,  railway  shares, 
and  my  8cinde  and  Delhi  railway  shares,  on  condition 
that  tbey  win  KUpporc  Aitiria  ^..jore,  ot  Valognes ;  at 
the  demise  of  either  or  any  of  the  above  tbe  survivor  or 
survivors  to  receive  tbe  increased  income  procured 
thereby.  They  are  hereby  enjoined  to  take  care  ot  my 
nephew,  John  T.  N.  Cabill,  as  may  seem  best  in 
the  future." 

Tbe  testator  died  on  the  7th  of  August,  1872,  and  his 
will  was  proved  by  T.  C.  C.  Moore,  tbe  executor  tberein 
named,  on  the  9th  of  August,  1872. 

T.  C.  C.  Moore  died  on  tbe  4tb  of  December,  1884, 
having,  by  his  will,  dated  the  2nd  of  December,  1884, 

(a.)  Reported  by  W.  Ivimby  Cook,  Esq.,  Barrister-at- 
'Law. 
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appointed  the  defendftnt,  William  Boohe,  bis  exeontor, 
Who  proved  the  will  on  the  14tb  of  Jannar/y  1886. 

Mai^ret  OahiU,  one  of  the  three  eisters  and  the  mother 
of  the  testator's  nephew,  died  on  the  28th  of  Deeemher, 
1874. 

The  nephew,  John  T.  K.  Oahill,  claimed  that  he  was, 
under  the  bequest,  entitled  to  an  annual  allowance  oat 
of  the  inoome  arising  from  the  railway  stock,  and  the 
two  snrriving  sisters  of  the  testator  and  plain tifls  in  the 
action,  who  claimed  to  be  beneflciallj  interested  in  the 
railway  stock,  took  out  an  originating  summons  nndw 
ord.  65,  r.  3,  asking  whether,  under  the  bequest  of 
£4»000  railway  shares,  they  were  entitled  to  life  interests 
only  in  the  stock  or  took  absolute  interests  in  the  corpui 
of  sach  stock,  and  whether  there  was  any  intestacy  as 
to  such  stock  after  their  deaths  or  otherwise,  and 
generally  who  was  or  were  beneficially  interested  under 
the  bequest  and  for  what  shares  or  interests  ;  whether, 
under  the  words  of  the  bequest,  a  precatory  or  other 
trust  in  faTour  of  John  T.  N.  Oahill,  a  defendant,  was 
created,  and  whether  he  was  entitled  to  maintenance 
out  of  tile  dividends  of  the  stock,  and,  if  so,  during 
what  period  and  to  what  extent  P 

The  plaintiffs  asked  for  administration  so  far  as  it 
might  be  necessary. 

The  testator's  widow,  J.  H.  Moore,  had  recently  died. 
There  was  no  gift  of  residue  in  the  will. 

Bowden,  for  the  plaintiffs.— The  plaintiffs  are  entitled 
to  the  corpui  of  the  stock  absolutely  as  joint  tenants, 
subject  only  *to  the  condition  of  supporting  Maria 
Moore.  There  are  no  words  cutUng  down  the  opening 
words  giving  the  carpus  to  the  plaintiffs.  Dlann  t. 
Bell,  2  De  G.  M.  ft  G.  776,  which  may  be  referred  to, 
has  no  application  to  this  case.  The  direction  to  take 
care  of  the  defendant  J.  T.  N.  Gahill  is  too  Tague  to 
create  a  precatory  trust  in  his  favour. 

W.  W.  Knox,  for  the  defendant  Boche,  the  executor. 

EoBiwickf  for  the  representative  of  the  testator's 
widow.— The  plaintiffs  are  entitled  to  the  fund  for  life 
only,  and  there  is  therefore  an  intestacy  as  to  the  corput. 
After  their  deaths  respectively,  the  corpus  will  belong 
to  the  next  of  kin. 

Fsmon  B.  Smith,  for  the  defendant,  J.  T.  N.  Oahill. 
— ^The  direction  in  the  will  to  take  care  of  the  defend- 
ant, J.  T.  N.  Gahill,  amounts  to  a  trust  for  maintenance. 

He  referred  to  Jarman  on  Willv,  8th  ed.,  pp.  387-8  ; 
Broad  v.  Bevan,  1  Buss.  611n. ;  Fc^  t.  Parry,  6  Sim. 
138. 

Kat,  J. — As  to  some  of  the  points  argued  I  have  no 
doubt  whatever.  The  scheme  of  the  will  is  this.  [His 
lordship  read  the  words  of  the  will  and  continued :— ] 
There  is  a  gift  to  the  brother  in  trust  for  three  persons 
named,  and  that  is  enough  to  give  them  an  absolute 
interest,  but  what  makes  the  matter  beyond  question  is 
the  condition  attached  to  the  gift,  "on  condition  that 
they  will  support  Maria  Moore."  That  is  a  condition 
which  confirms  the  primd  facie  meaning  of  the  trust  that 
they  were  to  take  the  income  of  the  truatfund  absolutely. 
**  At  the  demise  of  either  or  any  ol  the  above,  the  sur- 
vivors or  survivor  to  receive  the  increased  income."  None 
of  the  inoome  was  given  to  Maria  Moore,  and,  therefore, 
the  survivors  or  survivor  must  mean  the  three  cestui  que 
iruata  named.  The  whole  gift  seems  to  me  to  be  a  trust 
for  them  as  joint  tenants — that  is,  of  the  corpus  of  the 
fund.  So  far  the  gift  is  very  clear,  but  then  come  the 
words  which  create  the  difficulty,  **  They  are  hereby  en- 
joined to  take  care  of  my  nephew,"  named,  "  as  may 
teem  bept  in  the  future."  The  question  is  whether  those 
words  create  a  trust  for  the  nephew.  They  were  to 
take  care  of  him.  It  was  not  that  they  should  "  sup- 
port," or  "  provide  for,"  or  "  educate  him."    There  is 


nothing  definite  in  the  word8»  but  there  is  sa  i 
direction  '<  to  take  care  of  him."     Possibly  U  i 
considered  to  be  sni&oient  to  and  be  a  MtAki 
enough  to  create  a  precatory  trust  in  his  tswu,  \ 
case  has  been  oiled  which  indooea  me  to 
there  is  thii  afdditional  oiroamslaioe.    In  lte< 
Maria  Mmitb  the  testotor  asprsaaed  that  a  | 
sliould  be  made  fcr  bar  which  la  sufldealiy  ( 
▼Ik.,  «*  that  they  wiU  rapport  "  her.    That  ii  t| 
of  the  gift  to  them. 

Kow,  contgnst  thoee  worda  with  the  i 
tlon  in  reference  to  the  n^faew  when  ths  t 
"They  are  hereby  enjoined."  Ha  iab 
phrase  when  he  said  '*  enjoined."  is  thit  t 
oient  to  create  a  precatory  trnet  P  It  is 
the  face  of  the  will,  that  the  testator  drewtf 
between  the  ^uasi-obligation  which  1m 
commend  to  his  sisters  to  take  oare  of  the  i 
the  positive  obligation,  which  he  made  s  ( 
the  case  of  Maria  Moore.  The  nephew 
upon  the  same  footing  as  Maria  Moore, 
indication  of  his  meaning  with  the 
may  seem  best  in  the  future,"  I  do  aofil 
precatory  trust  has  been,  by  that  dtrectio^f 
impoeed  to  enable  the  nephew  to  bring  i 
have  it  carried  into  effect.  The  only  aati 
point  which  has  been  dted  in  argumeBki 
Broad  t.  Bevan,  but  there  the  words  of  ttel 
— '*  I  give  and  bequeath  unto  my  daoghtafJ 
living  with  me,  the  sum  of  £5  a  year  M 
payable  half-yearly  by  my  executor.  Iste^ 
direct  my  son  Joseph  to  take  oare  of,  and  | 
my  said  daughter  Ann  during  her  life." 
▼ery  much  stronger  words,  and  then,  sabji^l 
said,  the  toetetor  gaye  to  his  son  all  his  i 
is  to  say,  subject  to  the  directiom  that  ths  i 
provide  for  the  daughter  Ann  during  bsrlil 
hare  considersd  that  that  wae  quite  enoagii  t>J 
precatory  trust  The  aase  is  reported  si  s  r 
case  of  AbraJuim  ▼.  Alman,  1  Buss.  509,  i 
held  by  Sir  Thomas  Plamer,  M.B.,  that  ths « 
sufficient  to  create  a  precatory  trust,  and  Ui 
certain  payment  to  her.  The  case  of  ' 
Alman  came  before  Lord  Giffacd,  but  ths  I 
was  Tcry  different.  It  was  £60  a  year  to< 
for  ever,  and  to  provide  for  the  two  d  , 
testator's  child,  Hannah  Smbden,  and  dij 
of  his  property  he  gave  to  two  childies  * 
daughter,  and  it  was  held  that  the  two  ( 
Hannah  Embden  did  not  take  any  beaeit. 
had  not,  in  that  case,  stated  his  intentiaa  i 
In  this  case  I  do  not  think  that  the  pssoUii  \ 
the  will  create  a  precatory  trust  in  '••^'J 
nephew,  and  there  nrast  be  a  deolsrsuofi' 
testator's  surviving  sisters  are  entitkd  to  tlM>J 
joint  tenanto,  subject  to  the  oonditioo  oi^ 
Mana  Moore,  and  that  the  direction  i«J*^ 
nephew,  John  T.  N.  OahiU,  is  not  eaoogb  »• 
precatory  trust  for  him. 

Solicitors,  Park,  Nelson,  Morgan,  *  ^^ 
O.  H.  E.  Bendle,  Devonport ;  Thomp^'^  *  ' 
Law  dk  Wonsam, 


J 
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Anglo-Swiss  Condbnsbd  Milk  Go.  v,  Mbtcalf. 


UiOH  Court. 


Jan.  14. 
[^jLseiA-Svms  Coitdsksed  Milk  Co.  v. 

MSICALF.   (a.) 

^Im/ringement — Inf unction'^  Rectification 
0/  regitttr  of  tnxde-marks, 

fi  Tfgisfered  a  trade-mark^  consisting  of  a 

tmUkmaid  or  dairymaid,  for  condensed  milk 

nlar  articlea,  the  result  of  which  wasthat  the 

tfa  hecame  known  as  the  "  Milkmaid  brand  ** 

id   brand,**      The  defendant  subsequently 

de^gn    as  trade-mark  for   hutterine   and 

hmhtiance»f  consisting  of  a  half  length  figure 

Ay  with  the  uford  "  Dajrymaid"     Ultimately 

}seU  condensed  milk  under  a  label  comprising 

the  plaintiffs  were  entitled  to  an  injunction 

iike  defendant  frmn  infringing  the  plaintiffs' 

,  and  that  the  register  of  trade-marks  must 

hjf  excluding  iJie  goods  in  respect  of  which 

J%  used  their  trade-mark  from  the  goods  in 

which   the   defendants  trade 'mark  was  to 


)  two  notions  bj  the  plaintiffs,  the  Anglo- 
~  Milk  Co.,  against  the  defendant— one  to 
I  infringing  their  registered  trade  < mark, 
r  to  baTo  the  register  of  trade-marks  rectified 
*  the  goods  in  reepeot  of  which  the  defend- 
rkwas  to  remain  registered  to  butterine 
r  mbstanoea  used  as  food,  or  as  ingredients 
than   condensed  milk,  coffee  and  milk, 
mSXk^  chocolate  and  milk,  and  essence  of 

I  wer»  manufacturers  and  Tendon  of  an 

i  is  now  Tery  well  known,  called  condensed 

f  liad  iBsanfaotared  and  sold  this  condensed 

IW!,  and  during  the  year  1885  they  sold 

r  33,000,000  tins. 

\  of  Angust,  1876,  they  applied  for,  and  in 
tbey  registered,  a  trade-mark,  which  con- 
» Hgm  of  a  milkmaid  or  dairymaid,  and  it 
1  lor  this  deseiiption  of  goods — "  condensed 
>  and  milk,  cocoa  and  milk,  chocolate  and 
t  cf  coffee.''  They  used  this  trade-mark 
I  vpon  labels  put  upon  the  tins  of  condensed 
"f  also  upon  the  letter-paper,  price  lists,  and 
1  bj  them,  but  for  how  many  years  It  did 


I  of  things  the  plaintiffs  found  that  the 
adTertising  butterine,  which  is  a  substi- 
to  imitate   butter,  in   the  Grocers*  Diary^ 
~\maid. — J.  J.  Metcalf  &  Co.,  110,  White- 
,  sole  importers  of  the  celebrated  Milkmaid 
(butterine." 

iS9U&of  November,  1882,  the  plaintiffs'  manager 
"     defendant  stating  that  the   **  Milkmaid" 
I  the  property  of  the  plaintiffs,  and  requesting 
'  all  adyertisements,  and  cease  to  use  the 
as  a  brand  or  in  any  other  form 
The    defendant    thereupon    undertook    to 
B  using  the  "  Milkmaid  "  brand  in  any  shape 


if,  1882,  the  defendant  applied  for,  and  on 
\  of  Ftbniary,  1883,  obtained,  the  registration  of 
-natk,  which  was  a  stencil  flgnre,  haU  length,  of 
B»  with  the  word  '*  Dairymaid." 
B  defendant's  trade-mark  was  registered  for  butber- 

}  Reported  by  W.  Itimbt  Coox,  Esq.,  Barrister- at- 
Law. 


ine  and  other  fatty  substances  used  as  food  or  ingredients 
in  food. 

In  September,  1883,  the  last- mentioned  registration 
came  for  the  first  time  to  the  knowledge  of  the  plain- 
tiffs. 

On  the  12th  of  September,  1883,  the  plaintiffs'  soli- 
citors wrote  to  the  defendant  intimating  their  intention 
of  applying  to  remove  the  defendant's  mark  from  the 
register  unless  the  defendant  withdrew  it  himself. 

On  the  6th  of  October,  1883,  the  defendant  wrote  to 
the  plaintiffs  offeriog  to  undertake  to  coufiae  the  use  of 
such  trade^mark  to  butter,  butterine,  and  eggs. 

Farther  correspondence  ensuod,  and  on  the  12th  of 
April,  1884,  the  plaintiff  a'  solicitors  wrote  to  the 
defendant  intimating  their  intention  of  waiting  to  see 
whether  the  use  of  the  defendant's  trademark  led  to  his 
goods  being  passed  off  as  the  goods  of  the  plaintiffs 
before  applying  to  rectify  the  register. 

In  Noyember,  1885,  the  plaintiffs  became  aware 
that  the  defendant  was  offering  for  sale  and  selling 
in  his  shop  in  Liyerpool  condensed  milk  in  tins 
bearing  the  representation  of  a  half-length  figure  of  a 
dairymaid  or  milkmaid  in  conjunction  with  the  word 
'^  Dairymaid,"  and  also  the  words  "  Eegistered  Trade- 
Mark."  Such  condensed  milk  purported  to  be  the 
goods  of  the  Anglo-Danish  Milk  Co.  The  defendant 
admitted  that  he  was  largely  interested  in  such  last- 
mentioned  company,  and  the  plaintiffs  contended  that 
he  was  trading  under  that  firm  or  style,  and  there  was 
no  Anglo- Danish  Milk  Co.  except  the  defendant. 

Graham  Bastings^  Q'O,,  and  John  Cutler,  for  the 
plaintiffs  in  support  of  the  motions,  referred  to  In  re 
Kdwards*  Trade-Mark,  30  Cb.  D.  454,  and  In  re 
Barker's  Trade-Mark,  53  L.  T.  N.  St  23. 

Chadwyck  Healey,  contra.— As  to  the  motion  to  limit 
the  registration  on  the  register,  there  is  nothing  to 
limit.  The  only  object  of  registering  a  trademark  is 
to  enable  a  person  to  sue,  and  the  registration  can  only 
be  made  in  respect  of  actual  user. 

Kat,  J.,  after  stating  the  facts,  continued : — Now, 
I  haye  it  proyed  before  me  that  the  public  inquired  for 
the  article  largely  by  the  name  of  **  Dairymaid  Milk." 
I  haye  a  yery  large  number  indeed  of  exhibits  before 
me,  beginning  in  January,  1881 — I  think  that  is  the 
earliest — and  after  that  date,  in  which  the  plaintiff's 
condensed  milk  is  inquired  for  and  ordered  under  the 
name  of  '*  Dairymaid  Swiss  Milk."  It  is  quite  true 
neither  of  the  words  **  Milkmaid  "  and  "  Dairymaid  "  is 
any  part  of  the  plaintiffs'  trade- mark.  Those  words, 
*' Milkmaid  "and  "Dairymaid,"  were  names  which  the 
public,  looking  at  the  trade-mark,  affixed  to  this  parti- 
cular kind  of  milk,  and  it  grew  into  such  a  habit  that 
numbers  of  persons,  according  to  the  exhibits  shown  to 
me,  commonly  applied  for  and  ordered  this  article  under 
the  name  of  "Dairymaid  Brand"  or  *^ Dairymaid 
Milk."  The  defendant  in  this  case  has  done  all  he 
can  to  justify  the  proceedings  which  I  am  going 
inetantly  to  describe ;  but  he  does  not  in  any  of  his 
uffidayits  deny  that  at  the  time  he  registered  the  trade- 
mark which  I  am  going  to  refer  to  next  he  was 
aware  that  this  Swiss  condensed  milk,  of  which  the  sale 
is  enormous,  as  is  proved,  was  being  sold  and  inquired 
for  under  the  name  of  the  "  Dairymaid  Milk "  or  the 
"  Dairymaid  Brand."  He  does  not  deny  that ;  and  there- 
fore I  must  take  it  that  he,  a  tradesman  in  a  similar 
kind  of  business,  was  perfectly  well  aware  of  the  fact. 
Indeed,  he  had  it  called  diBtinctly  to  his  attention  by  the 
two  letters  which  I  haye  read,  in  which  the  plaintiffs 
claimed  the  **  Milkmaid  "  as  being  their  brand.  Kuowing, 
therefore,  that  the  plaintiffs  claimed  the  "  Milkmaid  "  as 
their  brand  for  condensed  milk,  and  knowing  therefore, 
as  I  must  infer,  and  do  infer,  that  the  public  had  giyen 
it    the    name    of    "Dairymaid     Brand,"   and    largely 
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inquired  for  it  under  that  name,  what  does  this  defend- 
ant do  ?  Upon  an  application  dated  the  2ad  of  Decem- 
ber, 1882 — that  is,  upon  that  very  date  of  that  last 
letter  to  him,  which  I  read — he  applies  for,  and  on  the 
14th  of  February,  1883,  he  obtains,  the  registration  of 
a  trade-mark,  which  is  a  stencil  figure,  half-length,  of  a 
woman,  with  the  word  **  Dairymaid."  The  figure  in 
no  way  resembles  the  figure  upon  the  plaintiffs'  trade- 
mark ;  but  he  has  added,  what  is  not  upon  the  plaintiffs* 
trade-mark  at  all,  the  word  *'  Dairymaid,'*  and  he  has 
registered  this  for  butterine  or  other  fatty  substances 
need  as  food  or  ingredients  in  food.  That  was  discovered 
by  the  plaintiffs  in  1883,  and  thereupon  this  correspond- 
ence ensued.  [His  lordship  read  the  correspondence 
and  continued  :<~] 

Now,  there  had  been,  I  understand,  in  the  meantime  a 
negotiation  for  the  purchase  by  the  plaintiffs  of  all  the 
rights  of  the  defendant  in  the  mark  that  he  had  registered, 
but  up  to  this  time  he  had  never  used  this  mark  for  any- 
thing, as  far  as  I  understand  the  evidence,  except  butter, 
butterine,  and  eggs.  Certainly  he  had  never  used  it  for 
condensed  milk,  or  for  any  of  those  substances  described 
in  the  registration  of  the  trade- mark  of  the  plaintiffs. 
But  some  time  afterwards  he  began  to  use  it  for  con- 
densed milk,  and  I  have  before  me  one  of  the  tine, 
bought  of  himself,  or  the  sale  of  which  he  accepts  the 
entire  responsibility,  which  has  upon  it  these  words:  "The 
Anglo- Danish  Condensed  Milk  Company  Dairymaid 
Condensed  Milk."  And  then  there  is  a  picture  somewhat 
like  the  stencil  picture,  but  very  much  more  distinct,  of 
a  dairymaid  with  a  pail  nnder  her  arm.  Now,  first  of 
all,  is  that,  or  is  it  not,  calculated  to  deceive  the  public  ? 
The  public  for  years  past  have  been  accustomed  to 
inquire  for  the  condensed  milk '  manufactured  by  the 
plaintiffs  under  the  name  of  *'  Dairymaid  Brand,"  and 
here  recently  a  person,  with  full  knowledge  of  that, 
chooses  to  put  upon  the  tins  of  condensed  milk — which 
are  exactly  the  same  siz?,  shape,  and  configuration  as 
the  plaintiffs'  tins — those  words  which  I  have  just  read. 
It  is  very  likely  that  the  tradesman  who  buys  it  to  sell 
again  may  know  perfectly  the  distinction  between  that 
and  the  plaintiffs'  manufacture,  but  is  it,  or  is  it  not, 
calculated  to  deceive  people  who  know  the  plaintiffs* 
manufacture  by  the  term  "Dairymaid  Brand,"  and  who 
go  to  a  retail  shop,  and  inquire  for  it  in  that  way  P  I 
have  not  the  faintest  doubt  about  it.  It  seems  to  me 
not  only  calculated  to  deceive,  but  there  seems  to  me  no 
no  reason  whatever,  nnder  these  circumstances,  for  the 
defendant  doing  that  which  he  has  done  but  the  design 
and  intention  of  committing  a  direct  fraud  upon  the 
plaintiffs,  and  of  enabling  himseU  to  acquire  some  of 
their  custom,  and  to  pass  off  his  goods  as  and  for  the 
goods  of  the  plaintiffs.  To  my  mind,  the  evidence 
satisfies  me  that  there  was  a  direct  intention  of  fraud. 
In  that  state  of  things  ought  I,  or  ought  I  not,  to  allow 
the  register  to  continue  in  the  shape  in  which  it  iiY  It 
seems  to  me  to  be  clear  that  the  duty  of  the  court  is  to 
prevent  it ;  and,  therefore,  upon  the  application  to  rectify 
the  register,  1  think  the  proper  order  to  make  is  that  the 
defendants  registration  shall  be  confined  to  goods  other 
than  condensed  milk,  coffee  and  milk,  cocoa  and  millc, 
chocolate  and  milk,  and  essence  of  coffee. 

Then  comes  the  other  question  about  an  injunction. 

The  plaintiffs  have,  besides  making  an  application 
under  the  Act  to  rectify  the  register,  brought  an 
action  against  this  defendant  for  the  purpose  of  obtain- 
ing an  injunction  to  restrain  him  from  this  most  im- 
proper and,  as  I  hold,  most  fraudulent  attempt  to  invade 
the  plaintiffs*  rights  ;  and  I  have  no  hesitation  in  granting 
the  injunction.  I  do  not  know  in  what  words  the  notice 
of  motion  was  framed,  but  the  sort  of  injunction  that 
ought  to  be  granted  should  be  consistent  with  the  recti- 
fication of  the  register  which  I  have  directed ;  and  it 
ahould  be  to  restrain  him,  it  seems  to  me,  from  using 
this  trade-mark  of  his  upon  condensed  milk,  coffee  and 


milk,  cocoa  and  milk,  chocolate  and  milk,  and 
coffee,  or  any  of  those  substance?. 

Solicitors  for  the  plaintiffs,  McKmna  A  Co. 

Solicitors  for  the  defendant,  G.  TAafc/ier,  for  JSJj 
(It  iiymond$,  Liverpool.  ' 


Chan.  Div. 
Chitty,  J. 


Will—Voluntary 


In  re  Booker. 

BOOKEB    V.    BOOKEE.    {a.) 

tettlement  —  Power   of 
Election. 


Where  a  testator,  ofinr  making  a  volunUtrfi 
containing  no  power  of  revocation,  by  hi$  wiUn 
aaidf,  and  avoided  oil  other  wilU,  aettlenien 
ments  for  aettlementa  whicli  he  had  at  anyi 
fore  made  and  executed^ 

Held,  that  no  cate  of  election  wa»  raised. 

This  was  a  summons  taken  out  for  the  | 
determining  several   points  which  arose  in  tiitl 
tration  of  the  estate  of  Septimus  Booker,  tC 
One  question  was  whether  a  declaration  in  hiifl 
a  case  of  election  against  his  younger  obildrab J 

It   appeared  that  tho  testator,  a  retired  i  " 
his  will,  dated  December,  1884,  gave  all  bii^ 
leasehold  estates  to  his  eldest  son,  J*Ja.T 
after  giving  legacies  to  his  younger  cbildreo,  be 4 
set  aside,  and  avoided  all  other  will?,  seU' 
agreements  for  settlements  which  he  had  at  i 
theretofore  made  and  executed.     Tho  tutatoc^ 
January,  1885. 

Daring  his  lifetime  the  testator  male  three  v 
settlements.     Two  of  these  settlements  co&tiisrfl 
a  power  of  revocation,  and  the  testator  dei 
these  settlements  with  the  intention  of  rerokiifi 
The  third  settlement  related  to  certain  ldSNlMU| 
erty  which  originally  belonged   to  the 
but,  no  settlement  being  made  on  their  i  _^_ 
ultimately  reduced  into  his  own  possession.  V^ 
ment  was  made  in  October,  186tf,  and  waii>*l 
of  a  declaration  of  trust.     It  purported  to  m^*'' 
holds  on  the  testator's  wife  and   himself  i 
joint  lives,  with  remainder  to  the  survivor  dd 
her  life,  and,  after  the  death  of  the  survi?or,«i> 
should  appoint  among  the  children,  and  io  ^ 
appointment  among  the  children. 

The  testator's  wife  died  during  his  lifetiiB»« 
having  exercised    the    power    of   appoiototft  j 
declaration  of  trust  could  not  be  found  byf" 
tors  of  the  testator;  and  his  lordship  held, 
evidence,  that  the  declaration  of  trust  waf  not  d 
by  the  testator,  bat  bad  been  lost,  end  thstK^ 
contain  a  power  of   revocation.    The  eldeit  i* 
raised  the  question  of  election,  on  the  ground  < 
testator,  by  his  will,  purported  to  revoke  the  dee 
of  trust  as  to  the  leaseholds,  although  ho  hadn»| 
of  revocation. 

0.  L.  Clare,  for  the  plaintiff,  the  executor.  a«i 

Davey,   Q.G.,  and   CheBter,  for  the  defei 
eldest  son,  contended  that,  if  the  court  held,  •■•■ 
of  fact,  that  the  declaration  of  trust  contoitt«^»j| 
of  revocation,  then,  as  a  matter  of  UWi  the  jotf* 
dren  were  put  to  their  election.  ^ 

Bomer,  Q.G.,  and  Booth,  for  the  daugbfcei»i '^ 
to  Muxwtll  V.  Maxwell,  1  W.  R  *:__^^---'^ 

(a.)  Reported  by  A.  D.  Maclarbk,  E»q-.  ^*^^ 
Law. 
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na^Kfefl,  Q.C.,  and  Byrne,  for  the  younger  son. 

y,  Q,€^  replied. 

T,  J.— I  bftve  to  dispose  of  the  queation  whether 

I  •»  pot  to  their  election  by  this  will.     Now, 

nmptiofl  if  that  a  man  doee  not  intend  to  diapose 

r pawn  0  property.    To  raiite  the  question  of 

I  ttof  BDst  be  shown  a  clear  intention  on  the 

IttitnUtortogive  away  that  which  belongs  to 

If  this  role  were  not  strictly  Adhered 

laitiifidd  the  doctrine  of  election  might  work  in- 

igmt  safeguard  in  applying  that  doctrine  is 

I  vords  so  as  to  include  what  does  not  belong 

[taptitor,  onlesa    yon  are   satisfied   beyond    all 

idoQbt  that  it  was  his  intention  to  include 

iBot  bis  own,  and  no  other  intention  can  be 

Itobim.    That  being  so,  I  now  look  at  the  will. 

I^s  /pit  of  all  bis   leaseholds.     That  would  not 

leaseholds  belonging  to  his  children.     [His 

Iflien  read  the  clause  of  rcTOcatlon  in  the  will.] 

tto  read  this  as  a  clause  in  which  the  testator 

I  to  do  more  than  ha  has  power  to  do  P     He  had 

I  revoke  two  settlements,  but  he  had  no  power 

,  let  sside,  and  avoid  the  settlement  which  con- 

» power  of  reTocation.     Now,  admitting  that  the 

Is,  such  as  they  are,  can  be  read  in  the  sense 

make  the   testator  attempt   to   avoid   the 

t  which  ho  bad  no  power  to  avoid,  again  I  ask 

I  question,  Ought  I  so  to  read  it  ?    It  appears 

ht  not.    I  have  not  got  words  here  sufficiently 

siently  distinct  to  enable  me  to  say  beyond 

tin  my  own  mind   that  was  what  the  testator 

The  result,  therefore,   is,  that  I  think   no 

kot  election  is  raised  on  the  will. 

C.  J.  «ft  J,  J,  Allen^  for  J,  M.  Quiggin, 
\\  BrwA,  Chapman,  <fc  Co.,  for  Goffey,  North, 
^Corsctt,  Liverpool. 


Nov.  10,  U,  12  ;  Dec.  21. 

^AM8  &  Sows  V.  Parhy  &  Co. 
A  re  James  &  Sons'  Trade-Mark,  (a.) 

'Rfgistration — Pictorial  representation  of 
^j^--*' DieUndivB  devim"  ^  Trade-Marhs 
™^  Act,  1875,  s.  10— Patents,  Designs,  and 
^*arij  Ad,  1883,  8.  64. 

^l  repreHnia(*on  of  an  article  of  commerce 
^P^ly  ht  regMered  or  protected  a$  a  trade^ 
|«»a  it  is  descriptive  of  the  article,  and,  thir^fore, 
F«ei»ie  ofdll  who  make  and  sell  it. 

\  fil*-^*  ^'^*  ^^^  ^^^y  yw'f  **«'>  man%Afac. 
\y  *«cWead  ta  cakee  in  the  ihape  of  a  ihort 
^7^  enUnder.  In  1861  they  registered  this 
^\mgn,  under  the  Designs  ^c«  (5  <fe  6  Vict.  c. 
••>»  Arcc.  In  1877  they  registered  a  picture 
•0/  Uaddtad  of  the  same  shape.  The  defend- 
ISH^lI  "^*"  ^"^nufactvrers  of  hlacUead  in  the 
IfS'^^  »»  the  year  1885,  to  use,  in  connection 
j  i^J**^W,  o  trade-mark,  of  which  the  prin- 
•'*■»»  loai  a  yrottp  of  three  representations  of 
\^ptd  cakes  of  blacklead.  The  plaintiffs 
"»  action  against  the  defendants  for  an 
^*We.i^ZT  ^^/^*^<^n(s  moved  to  rectify  the  register 
Btl^  /T/  ^  removing  the  plaintiffs*  trade-mark, 
UnUn'i'v  ^"^'P'**^  representation  of  an  article 
..._^^J»«Wij;i.  device  "  within  section  10  of  the 

*"•)  spirted  bj  G.  E.  Jepfbby,  Esq.,  Barrister-at- 
Law. 


Begiatration  Act  of  1875,  aud  could  not,  therefore,  he 
registered  <u  a  trade-mark. 

Action  and  motion. 

On  the  13th  of  February,  1861,  Edward  James,  of 
Plymouth,  manufacturer  of  blacklead  and  other  articlef, 
registered  as  a  useful  design,  under  the  Designs  Acti 
then  in  force,  a  design  "  for  the  shape  or  configuration 
of  blocks  of  lead,"  consisting  of  a  short  cylinder  with 
a  dome- shaped  top,  with  the  following  description :— 
"  The  purpose  of  utility  to  which  the  shape  or  configura- 
tion of  the  new  part  of  this  design  has  reference  is  that, 
by  reason  of  the  dome-shape,  it  is  less  liable  in  use  to 
break  and  waste  than  the  cylindrical  form.  The  part  of 
this  design  which  is  not  new  or  original  as  regards  the 
shape  or  configuration  thereof  is  that  marked  a."  (The 
part  marked  a.  on  the  drawing  was  the  cylindrical  part 
of  the  shape,  leaving  the  dome  top  alone  claimed.) 

This  registration  expired  on  the  13th  of  February, 
1864,  and  the  shape  was  subsequently  adopted  and  used 
by  some  members  of  the  trade. 

On  the  8th  of  January,  1876,  the  firm  of  Edward 
James  &  Sons,  the  successors  in  business  of  Edward 
James,  obtained  registration  of  a  trade*mark.  No.  431, 
for  blacklead,  in  class  50,  claiming  a  user  of  about  nine 
years  before  that  date.  This  trade- mark  consisted  of  a 
bordered  oblong  label,  in  the  centre  of  which  was  a 
small  representation  of  a  short  dome-topped  cylinder  of 
blacklead,  with  the  words  **  Trade-Mark  "  on  it,  and  the 
words  "  Prize  "  on  the  left  and  "  Medal"  on  the  right  of 
it.  Above  the  cylinder  was  the  name  "James,"  and' 
below  it  the  words  "  Dome  Lead.*' 

On  the  8th  of  June,  1877,  the  same  firm  registered 
two  other  trade-marks  for  blacklead,  numbered  respec- 
tively 12,278  and  12,279,  claiming  for  each  fifteen  years' 
user.  The  former  consisted  of  the  word  "  Dome  '*  in 
large  type,  the  latter  of  a  representation  of  a  dome« 
topped  cylinder  of  blacklead,  of  much  larger  size  than 
that  in  the  centre  of  mark  No.  431.  The  firm  bad  for  a 
considerable  time  been  in  the  habit  of  sending  out  their 
blacklead  in  boxes  with  a  trade  label  on  the  outside, 
which  had  in  the  middle  of  it  a  picture  in  black  of  one 
of  their  dome-shaped  pieces  of  blacklead,  such  as  was 
contained  in  the  box,  with  the  words  "  Trademark  '*  on 
if,  but  always  accompanied  by  the  name  ''James'*  in 
large  type. 

In  February,  1885,  the  defendants,  who  were  manu- 
facturers of  blacklead,  carrying  on  business  in  Liverpool 
under  the  name  of  M.  J.  Parry  &  Oo.,  began  to  use  for 
the  purposes  of  their  business  labels  similar  in  character 
to  those  used  by  the  plaintiffs.  In  the  centre  of  the 
label  was  a  group  of  representations  of  blacklead,  the 
middle  figure  being  a  tall  dome-  topped  cylinder,  with  a 
shorter  one  on  the  right,  and  a  flat-topped  cylinder  on 
the  left.  Each  of  the  three  cylinders  had  on  it  in  small 
type  the  words  "Parry  &  Co.*s  Cylinder  Blacklead,'* 
and  on  the  left  were  the  words  "  Trade-mark,"  and  on 
the  right  the  word  "  Registered.**  Above  the  pictures 
were  the  words  "  Parry  &  Co. 'a,"  and  beneath  them  the 
words  "Cylinder  Blacklead,*'  in  each  case  in  large 
type,  and  at  the  bottom  of  the  whole,  *'  M.  J.  Parry  & 
Co.,  Liverpool.** 

On  the  2nd  of  December,  1884,  Parry  &  Co.  registered 
the  words  **  Cylinder  Blacklead,*'  in  bold  type,  as  their 
trade-mark  for  blacklead,  under  the  number  41,213. 

The  plaintiff;  commenced  this  action  in  July,  1885, 
for  an  injunction  restraining  the  defendants  from  using 
this  label,  as  being  an  infringement  of  their  trade-marks 
Nos.  431  and  12,279,  and  for  damages  or  an  account. 

The  defendants  gave  notice  of  motion  on  the  1st  of 
August,  1885,  to  have  the  plaintiff b'  mark  No.  12,279 
removed  from  the  register  of  trade-marks. 

The  action  and  motion  now  came  on  for  hearing  to- 
gether. 

Everiit,  Q.C.,  and  B'^nfJi^hL  in  support  of  the  motion. 


348 


HlOK  COOBT. 


THE  WjSEKLY  reporter.     [M«r.6.i«e.]    Vol.xX5 


%Tamb8  &  S0N8  v»  Parrt  &  Co. 


HiohC 


— ^This  picture  of  a  dome-topped  cylinder  of  blacklead 
ia  merelj  deecriptive  of  the  article  to  which  it  is  applied, 
and  is  not  a  "  distinctive  device  '*  within  section  64,  sab- 
section  1  (c),  of  the  Act  of  1888 :  Pord  ▼  Foster,  20 
W.  R.  818,  L.  R.  7  Ch.  611 ;  Cheaifin  ▼.  Walker, 
6  Ch.  D.  580,  25  W.  B.  Dig.  294.  « Figures" 
In  section  10  of  the  Act  of  1875  mean  merelj 
numerals:  Ex  parte  Btepheni,  24  W.  B.  819,  3 
Ch.  D.  659.  A  pictorial  representation  of  an  article 
is  Just  as  deseriptlTe  of  it  and  as  open  to  the 
use  of  all  persons  who  are  entitled  to  make  and  sell  it 
as  is  the  name  ot  it  :  In  re  Anderson* a  Trade' Mark, 
32  W.  R.  677,  26  Cb.  D.  409.  In  seferal  American 
cases  collected  in  Sebastian's  book  on  Trade-Marks,  pp. 
39,  40,  the  American  courts  have  refused  to  recogniza 
descripttTe  pictures  as  trade-marks.  The  plaintifls  have 
registered  this  picture  as  an  old  mark,  and  on  an  alle- 
gation that  they  have  used  it  as  a  trade-mark,  whereas 
in  reality  they  have  never  used  it  otherwise  than  in  con- 
junction with  their  own  name  and  a  variety  of  other 
details.  No  one  is  ent^itled  to  pick  out  a  part  of  his 
trade-mark  and  claim  an  exclusive  right  lor  that  per  se : 
In  re  Palmer*e  Trade- Mark,  82  W.  R.  306,  24  Ch,  D. 
504  ;  Leonard  and  Ellis  v.  fTeUs  A  Co.,  32  W.  R. 
530,  26  Ch.  D.  288. 

Cozens- Hardy,  Q,C.,  and  Carpmael,  for  the  plaintiffs. 
^  The  mark  is  a  **  distinctive  device  "  within  section  64, 
sub-section  1  (0.),  and,  although  it  no  doubt  represents 
the  article  sold,  it  nevertheless  has  for  a  long  time  been 
understood  by  the  trade  and  the  public  to  represent  also 
that  the  blacklead  to  which  it  is  applied  is  manufactured 
by  James  &  Co.  Where  a  word  has  been  indicative  of 
a  particular  maker,  bis  right  to  it  has  been  upheld, 
notwithstanding  that  it  has  served  also  to  indicate  a 
partioalar  shape:  Fi/rd  v.  Foster;  Hirst  v.  Denham, 
L.  R.  14  £q.  542,  21  W.  R.  Dig.  118;  Ransome  v. 
Graham,  51 L.  J.  Cb.  897,  31  W.  R.  Dig.  198.  In  In  re 
Wragg's  Trade- Mark,  %^Gh.T>.  551,  33  W.  R.  Dig. 218, 
no  such  point  was  raised.  The  statement  on  the  blocks  of 
lead  could  deceive  no  one  ;  all  that  it  conveys  is,  that  the 
shape  is  one  which,  at  some  time  or  other,  was 
registered:  Ransome  v.  Graliam;  Marshall  v.  Ross^ 
17  W.  R.  1086,  L.  R,  8  £q.  651.  With  regard  to  the 
other  objection  of  the  defendants,  although  the  picture 
has  been  commonly  used  by  James  &  Sons  upon  a  com- 
pound label,  it  has  always  been  the  trade-mark,  the  rest 
of  the  label  being  immaterial.  The  words  "  trade-mark  " 
have  always  been  printed  in  such  a  way  as  to  point  out 
that  the  picture  of  the  block  of  lead  was  the  mark 
distinctive  of  the  plaintiffs*  goods. 

Everitt,  Q.C,  replied. 

Cur,  adv.  9uH. 

Dec.  21.— FsABsoN,  J.— In  this  case,  Messrs.  James, 
who  were  the  makers  of  dome  blacklead,  have  brought 
this  action  against  the  defendants,  Messrs.  Parry,  and 
seek  to  restrain  them  from  improperly  using  tbeir  trade- 
mark, which  was  a  representation  of  the  dome-shaped 
blacklead.  Messrs.  Parry  meet  this  by  stating  that 
Messrs.  James  had  no  right  to  register  that  trade-mark 
— that  it  is  not  a  trade-mark  which  ought  to  be  registezsd 
under  the  Registration  Act ;  and  it  is  admitted  that,  if 
Messrs.  Parry  are  right,  Messrs.  James's  action  must 
fall ;  and  the  simple  question,  theiefore,  which  the  court 
has  to  try  in  the  first  instanoe  is  thi^  Is,  01  is  not,  that 
reprcsentetion  of  a  piece  of  blacklead,  of  a  dome  shape, 
a  proper  trade-mark  which  can  U  registered  under  the 
Registration  Act  of  1875?  That,  of  «o«rse,  most 
depend  almost  entirely  upon  the  words  of  the  Act 
There  are  hardly  any  facts  in  the  case  which  need  be 
stated  before  I  come  to  the  consideration  of  the  Act  of 
Parliament.  The  few  facts  are  these :— In  the  year  1861, 
Mr.  James,  whc  was  then  a  maker  of  blacklead,  came  to 


thn  conclastou  that  It  would  be  a  gnod  tbio|{  \ 
blacklead  in  the  shape  of  a  dome,  and  hsi 
design  of  a  dome  for  blacklead  under  the 
1861.  That  registration  held  good  for  three  ] 
may  take  it  that,  from  that  time  down  to  the  [ 
Mr.  James  and  the  plaintiffs,  who  siieessdei| 
business,  were  the  principal,  if  not  the  oalj,  1 
dome-shaped  blacklead  in  the  country,  sad  1 
always  described  the  blacklead  that  thejsold  «*< 
shaped  Blacklead,"  or  "  Dome  Blacklead."  Iif 
1876  and  1877,  being  minded  to  ref^iiter  \ 
considered  their  trade- mark,  the  plaintiffs'  Aran 
I  think,  three  different  trsule- marks,  bat  one  4 
and  the  one  in  question  in  this  present  esse,  1 
a  drawing  representing  a  piece  of  blackleedl 
shape.  It  is  said  that  that  is  a  registrstiwe' 
mark  which  could  not  properly  be  registered^ 
Registration  Act. 

The  section  of  the  Act  which  applies  to  1 
the  10th  section :~"  For  the  purposes  otl 
trade-mark  consists  of  one  or  more  of  f 
essential  particulars,   that  is   to  say: — Al 
individual  or  firm ;  or  a  written  signature! 
written  signature ;  or  *' — and^  this  is  the  ] 
section  under  which  this  comes— *' a  dii" 
mark,  beading,  label,  or  ticket,  and  there  iiif| 
to  any  one  or  more  of  the  said  particolsn  1 
words,  or    figures,   or  combination  of  Ictt 
or    figures"  — the     word    "figures'*    tkertl 
numerals — "  also  any  special  and  distinctM 
words,  or  combination  of  figures  or  lettei^  1 
trade- mark  before   the  passing  of  this  i^t 
registered  a^  such  under  this  Acf."    Now  1 1 
plain  that,  under*  that  last  proviso,  this  1 
of  a  piece  of   blacklead   in  a  dome  shapK 
possibly  oome.    It  is  neither  any  special  or  ( 
word  or  words,  nor  combination  of  figsreii 
used   as  a  trade- mark  before  the  psseiog  ofj 
We  must  then  fall  back  upon  the  positive  fl  ^ 
this  section,  and,  if  it  comes  under  one  of  t  ^ 
come  under  the  words  "  a  distinctive  devicr. 
no  other  word  that  I  can  see  under  which  it  < 
come. 

Is  this,  then,  a  distinctive  device  which 
be  registered  under  this  Act  ?  After  s 
hesitation  I  have  oome  to  the  conclasioa 
It  seems  to  me  that  it  is  nothing  more  thsti 
tion  of  the  artide  which  is  sold,  and  m 
within  the  mischief  which  Mr.  Everitt 
pointed  out,  of  the  use  of  words  describing 
It  has  been  held  over  and  over  agahi  that 
of  description  cannot  be  registered  as  ^f*^ . 
there  is  this  great  difficulty  which  has  ^^^ 
and  which  I  put  to  Mr.  Har^  when  he  was  ■"! 
case  :  •«  Is  it  possible  to  say  tbart  the  ▼«<**  ^ 
cannot  put  on  the  papers  or  the  boxes  whiefi  " 
article  a  drawing  representing  the  artide  j* 
Hardy  was  forced  to  admit  that  he  did  not 
could  be  BO,  but,  vrith  his  usual  ••■^JJ'JJi 
"  ^ut  then  you  must  not  put  it  so  as  *9  "J^J^* 
trade-mark."  I  am  at  a  loss  to  ■^fJj'fVja^ 
where  it  will  not  appear  to  be  a  l*«*'*^2  ^ 
more  is  to  be  said.  Is  he,  then,  to  •■^'JL  ^ 
halo,  and  inscribe  within  that  hslo,  1*" 
trade-mark  "  P    I  think  not 


Curionsly  enoogh,  this  point  hM  bBsa  •■'^^ 
before  the  American  courts  as  to  whe^^^^^^  ( 


can  have  a    trade-mark  in  the 

article  which  he  sells,  and  they  h<yg-^  ^ 

cannot,  bvcause  that  is  oomnou  pi^P^jL^i 

world.    Of  ODUTse  those  decisions  are 

but  I  think,  for  Ac  Kasons  which 

which  were  forcibly  urged  by  Mr.  ^^^''^i^  1 

that  this  is  a  picture  which  cannot  be  'f^ll^ 

the  Registration  Act  as  a  trade-mark,  •»<»»  ^"^ 


Bootbtoitt^ 
I  hai«*^ 
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>  H  to  bi  removed  from  the  ngbtar.    The 
f  and  the  action  must,  therefore, 


•tol^  liUntiiBf,  Crwfders  S   Vizard,    for 
^LiferpooL 

t  Ik  tte  defendnntf,    Wihon,  BrUtowB,  A 


|(BMktloo,\ 


Deo.  15»  16  ;  Jan.  11. 


0GH  HieHWAY  BOASD  V.  CuBzoiT.  (a.) 

-Prorftdinga  he/ore  jitBtiees  in  pdfy 

idmiinon  of  waywarden  that  road  is  a 

^iMhiliiy    of   highway  hoard^^Hiqhways 

141  *  42  Viet.  c.  77).  M.  3,  4,  5,  7,  10— 

\  Ad,  1862  (25  A  26  Vict.  c.  61),  t$.  18,  19, 

yi  Ad,  1835  (5  <fe  6  Will.  4,  c.  50,)  m. 

I  ft«/bre  jusHcM  inptUy  $9$iion$  of  the 

i  th€  highway  board  and  the  waywarden 

rnoR^repatr  of  a  rwtdin  hie  parish,  the 

\eimiUed  thai  tJie  road  woe  a  highway, 

if  huri  appevred  on  the  eummone,  deni&i 

f^  Uu  ioaitw^rden   to    hind  them  hy  eueh 

f^oiffdedto  the  jwrieduHon  of  thejtuiices. 

IfttM  evidence  theU  the  admiieeion  of  the 

kwmmede  honi  fide,  eatiefied  themeelvee  on 

1  fle  road  was  out  of  repair,  and  made  an 

'%hmi  for  the  repair  of  the  road. 

'^^Eiqhwaye  Act,   1878,  e.  10,  did  not 

A  fffoeiinga,  th<U  the  admieeion  of  the 

^^"■fWffbonftflde,  wa$  eonelaeitfe,  and 

foftkjuticee  wa$  right. 

fVeai  (tte  stated  nnder  section  33  of  the 
fMtOdkm  Act,  1879,  by  waj  of  appeal 
Mitoof  two  of  the  jnitices  for  Leiceetershire, 
Pmi  adjudged  that  a  certain  highway  in  the 
^'[^igloQ  ia  that  ooonty  was  oat  of  repair, 
i  m  appellants  were    chargeahU   with  the 

t  tts  ease  and  the  arguments  relied  upon 
P^IMt  in  the  oonaidered  judgment  of  the 

iinl  SOZa,  for  the  local  board. 

I^i  Q.C.,  for  the  respondent,  cited,  in  ad- 
Rt  tta«  VMntloned  in  the  Judgment,  Reg,  t. 
■•^T.  H.  8.  556, 18  W.  K.  Dig.  48. 

Cm*  adv,  vuH. 

^  jodgBM&t  of  HuBDunoir,  B.,  and 
JJWhwed  by  DmfMAVi  J.,  M  follows:— 
Ljy*^'  was  taken  oat  by  the  respondent, 
^J9^  tike  appellants  and  Mr.  Sheppcrson, 
^^  palish  of  Lockington,  complaining  that 
175,^>«t««t  highway,  within  the  wid  parish, 
IjST'  ^  ^^^  ^  appeUants  had  neglected 
tft>u?"^  nd  repair  the  same. 
MiJiu^ l>efort the  Jasticef>  the  waywarden 
H^^^'^VM  a  highway  for  all  parposes, 

KTiy  ^  W  *Bore  than  a  leotway»  and 
"^  «^  «ay  dedJcallon  bafeia  1836.    The 

"^  ^  H.  TteD,  Beq.,  fiarriater-at-Law. 


justices  heard  eTidence  to  satisfy  themselves  that  the 
admissions  made  by  the  waywarden  were  bond  fide,  and 
asked  if  the  appellants  had  any  witnesses  to  call.  Tba 
appellants  decdined  to  call  any  witnesses,  lest  they 
should  be  taken  to  admit  the  jurisdiction  of  the  justices. 
Upon  an  adjourned  hearing,  the  appellants  aak<*d  to  be 
allowed  to  give  evidence  to  show  that  they  bond  fide 
disputed  that  the  road  was  more  than  a  footway ;  this 
evidence  the  Jnsticee  declined  to  receive,  and,  after 
viewing  the  road,  under  oironmstancee  which  must  be 
taken  as  equivalent  to  a  compliance  with  the  18th 
section  of  25  k  26  Vict.  c.  61,  made  an  order  upon  the 
appellants  for  the  repair  of  the  road. 

The  principal  and  important  question  for  our  decision  is 
whether,  since  the  Act  of  41  &  42  Vict.  c.  77  (the 
Highways  and  Locomotives  Amendment  Act,  1878)  the 
admission  by  the  waywarden  that  the  road  was  a  high- 
way, which  the  parish  were  liable  to  repair,  was  con- 
clusive, or  whether  it  was  competent  to  the  appellants, 
notwithstanding  his  admission,  to  deny  those  facts,  and 
so  oust  the  jurisdiction  of  the  justices. 

By  the  Act  of  1885  (5  ft  6  Will.  4,  c.  50),  s.  94,  it  waa 
enacted  that,  upon  information  being  given  to  a  justice 
that  any  highway  was  out  of  repair,  a  summona  should 
issue,  requiring  the  surveyor  of  the  pari«b,  or  other 
person  chargeable  with  sush  repairs,  to  appear  before 
the  justices,  "  who,  upon  satisfy iog  themselves,  in  the 
manner  pointed  out  by  the  Act,  that  the  highway  is  out 
of  repair,  shall  convict  such  surveyor,  or  other  party 
liable  to  repair,  in  a  penalty,  and  shall  make  an  order 
limiting  a  time  for  repairing  the  highway,  upon  the 
breach  of  which  the  surveyor  or  other  person  may  be 
ordered  to  pay  a  sum  suiflcient  to  meet  the  expen/MS  of 
the  repairs:  provided,  nevertheless,  that  the  Justioee 
shall  not  have  power  to  make  such  order  in  any  case 
where  the  duty  or  obligation  of  repairing  the  highway 
comes  in  queetion."  By  section  95  it  is  enacted  that 
'*  if,  on  the  hearing  of  any  such  summons,  the  dnty  or 
obligation  of  such  repairs  is  denied  by  the  surveyov  on 
behalf  of  the  inhabitants  of  the  parish,  or  by  any  other 
party  charged  therewith,  the  justices  shall  direct  an 
indictment  to  be  preferred  at  the  next  assises  or  quarter 
sessions  against  the  inhabitants  of  the  parish,  or  the 
party  to  be  named  in  such  order,  for  suffering  the  high- 
way to  be  out  of  repair,"  and  it  is  directed  that  the  costs 
of  the  prosecntion  shall  be  paid  out  of  the  highway  rate. 
The  construction  that  has  been  put  by  judicial  deeisions 
upon  these  sections  is  that  section  95  has  no  application 
where  the  fact  of  the  road  being  a  highway  is  denied, 
and  that,  in  such  a  case,  the  justioee  are  bound  to  make 
no  order  under  the  statute  {Reg.  v.  Farrar,  14  W.  B. 
777,  L.  B.  1  Q.  B.  558),  bat  must  leave  the  compUinant 
to  the  ordinary  remedy  of  an  indictment  at  common 
law,  no  special  provision  being  made  in  each  a  caae  for 
the  costs.  Where,  however,  it  is  admitted  that  the  road 
is  a  highway,  but  denied  that  there  is  any  liability  to 
repair  on  the  part  of  the  parish  or  other  party  alleged  to 
be  liable,  the  Jostices  are  required  to  make  aa  order 
(nnder  section  95)  for  an  indictment,  in  whioh  case  the 
costs  of  the  prosecution  will  fall  upon  the  highway  rate. 
The  "other  party'*  referred  to  in  those  sections  aa 
possibly  chargeable  instead  of  the  parish  is  a  poison  or 
body  who  may  be  under  apeoial  liability,  such  as  that  of 
repairing  ra^tione  tenurm,  or  ctouiurcB,  or  by  vittae  of 
special  statute,  as  in  cases  in  which  canal  or  railway 
oomqpaniea  have  been  made  liable  by  Act  of  Parliament 
to  repair  particular  roads.  It  is  dear  that,  under  the 
statnte  of  18859  the  snrveyor  of  highways  waa  the  only 
peraon  entitled  on  behalf  of  the  inhabitants  eltber  to 
admit  or  deny  the  faot  of  the  road  being  a  highway^  or 
the  UabUily  of  the  paridi  to  repair. 

By  the  Highwi^*  Act  of  1862  (25  k  M  Tlot;  e.  61), 
highway  distoida  may  be  formed  by  groupiag  together 
several  oontigaons   parishes  whose  highways,  in   the 
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eyent  of  the  lormntion  of  such  dittrictt,  ate  to  be  placed 
ander  the  control  or  managemant  of  the  high^raj  board 
for  the  district.    The  board  is  to  be  compoeed  of  persona 
elected  by  the  seTeral  parishes,  to  whom  the  denomina- 
tion of  waywardens  is  given,  and,  npon  the  formation  of 
such  a  district,  the  of&oe  of  surveyor  of  highways,  in  any 
parish  within  it,  is  no  longer  to  be  filled  np  (section  43). 
The  powers  and  duties  of  the  surveyor  are  to  be  trans- 
ferred to  the  highway  board,  exoept  the  power  of  maldng 
rates,  for  which  special  provisions  are  made  by  section 
21,  and  except  the  duty  of  representing  the  inhabitants 
of  a  parish  in  proceedings  before  justices  under  the  Act 
of  1S35,  to  compel  the  repair  of  a  highway  not  in  good 
order,  a  matter  provided  for  in  the  following  manner. 
By  section  17,  the  highway  board  is  to  maintain  the 
several  highways  within  the  district,  and  (subject  to  the 
provisions  of  the  Act)  to  perform  the  same  duties,  have 
the  same  powers,  and  be  liable  to  the  same  legal  proceed- 
ings as  the  surveyor,  but  for  the  Acf,  would  have  had, 
performed,  or  been  liable  to.     By  sections  18  and  19,  the 
proceedings  under  the  Act  of  183o,  eections  94  and  95, 
are  modified,  and  it  is  provided  that,  upon  complaint  of 
non-repair    made    to  a  justice,   two  summonses,   one 
addressed  to  the  highway  board  and  the  other  to  the 
waywarden  of  the  parish  liable  to  the  repair  of  the  high- 
way in  question,  shall  be  issued.     Upon  the  hearing, 
unless  the  board  undertake  to  repair  the  road,  or  unless 
the  waywarden  deny  the  liability  of  the  parish  to  repair, 
the  jnstiees,  if  satisfied  by  the  report  of  the  surveyor, 
ox  their  own  view,  that  the  road  is  out  of  repair,  shall 
make  an  order  on  the  board  limiting  a  time  for  the 
repair,  and,  npon  default,  shall  appoint  some  person  to 
effect  the  repairs,  and  the  expenses  thereof,  together  with 
the  costs  of  the  proceedings,  are  to  be  paid  by  the  board, 
and  to  be  deemed  to  be  expenses  of  repair  done  to  the 
particular  highway.    Where,  however,  the  liability  to 
repair  is  denied   by  the  waywarden  on  behalf  of  his 
parish,  or  by  any  party  charged  'therewith,  an  indict- 
ment against  the  inhabitants  of  the  parish,  or  the  party 
charged  with  the  liability,  shall  be,  as  theretofore,  ordered 
by  the  justices,  which  hidictment  is  to  be  tried  at  the 
next  assifles  or  quarter  sessions,  the  oosts  whereof  are  to 
be  in  the  discretion  of  the  court,  and,  if  ordered  to  be 
paid  by  the  parish,  shall  be  deemed  to  be  expenses  in- 
curred by  the  parish  in  keeping  its  highways  in  repair. 
By  section  20,  the  salaries  of  offioors  appointed  for  the 
diatriot,  and  certain  other  kinds  of  expenses,  are  to  be 
dealt  with  as  expenditure  for  the  oommon  benefit,  and 
to  be  charged  npon  the  parishes  in  the  district  in  pro- 
portion to  the  expenditure  of  the  several  parishes  re- 
spectively for  the  three  last  preceding  years,  but  the 
expenses  of  repairs,  and  all  similar  expenses,  shall  be  a 
separate  charge  on  each  parish. 

We  think  it  clear  that,  under  the  Act  of  1862,  the 
•oheme  established  by  sections  94  and  95  of  the  Act  of 
1835  was  substantially  unaltered.  The  parochial  lia- 
bility to  repair  is  clearly  maintained.  By  section  17  the 
highway  board  is  substituted  for  the  surveyor  of  high- 
ways ;  they  are  to  perform  the  same  duties,  and  be  liable 
to  the  same  legal  proceedings,  and  apparently  only  to 
the  same  legal  proceeding?,  as  the  surveyor  was.  It  is 
true  that  it  is  said  that  the  board  "  shall  maintain  in 
good  repair  the  highways,'*  but  the  same  liability  is  im- 
posed by  section  6  of  the  Act  of  1835,  in  almost  exactly 
the  same  words,  upon  the  surveyor,  and  it  has  long  been 
settled  law  that  no  indictment  will  lie  against  the  sur- 
veyor: seeFouBigrv.  Davii,  11  W.  B.  735,  2  H.  ft  0. 
197. 

The  order  which  under  the  former  Act  would  have 
been  made  on  the  surveyor  is,  under  the  Act  of  1863,  to 
be  made  upon  the  highway  board,  and  they  are  therefore 
directed  to  be  summoned,  but  no  liability  and  no  power 
is  given  to  them  which  the  surveyor  had  not  before ;  and 
the  duty  of  representing  the  parish  in  respects  other  than 
those  in  which  pie  surveyor's  duties  have  been  trans- 


ferred to  the  board  is  vested  in  the  waywaiis 
oosts  of  the  repairs  is,  as  under  the  Act  of  186t,i 
upon  the  parish,  and  the  ezpenaei  of  a  pn 
might  fall  upon  them  if,  on  their  behalf,  the  Hi 
repair  was  denied.  Upon  thena  also  might  fdl^ 
of  defending  themselves  agalast  an  Indietosat^^ 
the  fact  of  a  road  being  a  highway  or  the  " 
repair  were,  on  their  behalf,  denied,  and  ft 
representative  on  the  highway  board  who  bad 
of  deciding  on  their  behalf  whether  the 
be  incurred  or  the  liability  admitted. 

It  is  worth  while  mentioning  in   this 
we  are  informed  that  in  the  reoorda  of  the 
down  to  the  year  1884  there  is  no  Instanoscfi 
ment  for  non-repair  against  a  highway  bosid, ' 
records  of  indictments  against  pariahea  ni 
eighty  and  ninety. 

It  was  argued   that  the   expression  "or 
charged  therewith,"  in  section   19  of  the 
being  large  enough  to  include   the  high 
meant  to  apply  to  it,  and  had  rendered 
dictable  under  that  Act     Bat  a  careful 
the  enactments  shows  that  this  is  not  90, 
the  Act  of  1835  directed  a  sammons  to 
surveyor  if  the  parish  was  alleged  to  be 
the  party  chargeable  if  the  liability 
some  one  else ;    and  section    95   direotsd 
liability  to  repair  were  dispated  by  the 
behalf  of  the  parish,  the  jnstioee  should  otdtfi 
ment  against  the  parish ;  if  it  were  dispatsd^ 
party  (which  means  the  party  samnooad 
indictment  should  be  preferred  against  bin. 
of  the  Act  of  1862  alters  the   procedaie  is 
parochial  lUbiUty  by  substituting  the  boaid 
warden  (npon  each  of  whom  had  devdvad  t 
duties  of  the  surveyor)  as  the  parties  to  be 
instead  of  the  surveyor.     It  does  not  dssi  ^ 
of  any  other  party  alleged  to  be  ehargeablei 
no  alteration  was  necessary.     But  sectioa  If 
jurisdiction  of  the  court  before  whooi  tbs 
tried  as  to  costs,  and  section  19  accordingly 
both  cases — vis.,  that  of   an  indiotmsnft  ^ 
parish,  and  that  of  an  indictment  ^g*^^ 
person  alleged  to  be  liable.     The  two 
liability  dealt  with  are  those  of  theinbsl 
clearly  treated  as  still  the  persons  lUbleJr 
notwithstanding  the  existence  of  the  hij 
(where  the  parish  is  not  liable)  the  person 
The  contrast  is  certainly  not  between  the 
highway  board.    This  is  a  very  natural  ^ 
dealing  with  the  subsequent  legislation. 
Act  of  1862,  all  independent  action  in  »* 
repairs  was  taken  from  the  parish,  and  y^^^ 
to  indictment,  and  the  sole  llabiUty  to  indictft- 
as  the  right  of  the  elected  represenUtlv«  <>^ 
to  admit  or  deny  on  behalf  of  the  ptfj^ 
fact  of  the  road  being  a  highway  and  tbe 
parish  to  repair,  were  preserved. 

By  the  Highway  Act  of  1864  the  expen^ 
to  the  individual  parishes  were  ^^'^^^^J^iA 
tioned,  not  with  reference  to  aversge  I»«f*J]JLj 
ture,  but  with  reference  to  the  r»teBW^ 
property  in  each  parish  ;  but  the  ^^?V'T^ 
highways  in  each  parish  was  still  trestsa 
of  the  indiridnal  parish.  . 

By  the  Highways  and  Locomotives  A" 
of  1878  (41  ft  42  Vict.  c.  77)  an  ^V^^ 
made  in  the  apportionment  of  the  •^P^'fJJ^ 
By  section   7  (except  in  cases  wb«|«  *J^ 
deem  that  special  cironmstanoes  renaer 
order  otherwise)  it  is  provided  that  all  e^ 
ing  the  highways  of   each  parish  ^^^ 
other  expenses  legally  incurred  by  '^^|(M 
defrayed  ont  of  the  common  fund*  *^a     _^ 
manner  directed  by  the  Act  o<  ^^^ 
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tevend  pariahes,  aocotding  to  the  valae  of  the  rateable 
properly  in  each  parleb,  and,  at  the  eame  time,  an 
entirely  new  method  of  enforcing  the  duty  to  repair  ia 
provided.  By  aectlone  8  to  5  power  ia  given  in  oertain 
cases  to  place  under  the  jurisdiction  of  a  rural  sanitary 
•nthority  all  the  highways  within  ita  district,  and  the 
raral  sanitary  authority  then  becomes,  in  effect,  the 
highway  board  of  such  diatrict.  As  there  are  a  great 
nasMiy  parishes  in  England  which  have  ncTer  become 
portiona  of  a  highway  district,  bat  have  remained,  as 
from  time  immemorial,  managers  of  their  own  highway 
alaira,  there  may  thus- be  under  the  Act  of  1878  three 
Hade  of  highway  administration — yiz.,  (1)  by  a  rural 
I  asnitary  authority ;  (2)  by  a  highway  board  constituted 
b  voder  the  Act  of  1862  ;  (8)  by  a  surreyor  of  the  parish 
I  eoDBtitnted  and  acting  under  5  ft  6  Will.  4,  c.  50. 
\  These  three  different  methods  of    administration  are 

I  dealt  with  together  under  the  Act  of  1878  by  prorisions 
applicable  to  what  is  therein  called  a  "highway 
authority"  (section  38).  By  section  10  it  is  enacted 
that  where  complaint  is  made,  not  as  theretofore  to 
special  petty  sessions,  but  to  general  or  quarter  sessions, 
that  a  highway  authority  has  made  default  in  repairing 
any  highway,  the  sessions,  after  inquiry  as  directed  by 
'  the  Act,  may  make  an  order  limiting  a  time  for  repair  by 
tlie  highway  authority  in  question,  and,  on  default,  may 
appoint  some  person  to  effect  the  repairs,  the  expenses 
whereof,  together  with  the  incidental  costs,  shall  be 
by  the  defaulting  authority.  Where,  however,  the 
iighway  authority  alleged  to  be  in  default  gives  notice 
[to  the  clerk  of  the  peace,  within  two  dajs  after  service 
the  order  to  repair,  that  they  decline  to  comply  with 
ich  order  until  their  liability  to  repair  has  been  deter- 
thied  by  a  Jury,  the  sessions  shall  either  satisfy  the 
aOeged  defaulters  by  oaucelling  or  modifying,  as  suoh 
defaulting  authority  may  desire,  the  order  in  question, 
ar  else  must  submit  to  a  jury  the  question  of  the 
lisbOity  of  the  defaulting  authority  to  repair  the  high. 
wtj.  In  the  latter  case  an  indictment  ia  to  be  preferred 
at  the  aaaizea  to  try  the  liability  of  the  authority  in 
qassttoa  to  repair  the  highway,  and  the  order  of  the 
tesriaos  is  to  stand  or  fall  according  as  the  jury  find  the 
defeadanta  guilty  or  not  guilty.  The  costs  of  the  in- 
dJetoient  and  of  the  proceedings  consequent  thereon  are 
to  be  in  the  discretion  of  the  ooart  before  whom  the 
case  is  tried,  and  any  costs  directed  to  be  paid  by  the 
highway  authority  are  to  be  deemed  to  be  expenses 
properly  incurred  by  such  authority  in  the  maintenance 
of  roads  within  their  jurisdiction. 

The  proceedings  with  which  the  present  case  is  con- 
cerned were  proceedings  before  special  petty  sessions  of 
the  highways.  To  them  section  10  of  the  Act  of  1878 
has  no  application,  and  unless  the  contention  of  the 
applicants  that  the  constitution  by  section  10  of  the 
new  procedure,  which  it  establishes,  has  the  effect  of 
repealing  those  portions  of  the  Acts  of  1835  and  1862, 
which  relate  to  proceedings  before  justices  in  petty  sea- 
dons,  the  present  question  must  be  determined  as  if 
section  10  were  not  in  the  Act  of  1878  at  all.  We  can 
tee,  however,  no  trace  of  any  intention  on  the  part  of 
the  Legislature  to  abolish  the  simpler  and  far  less  cum- 
brous and  expensive  method  of  proceeding  under  the 
ttrlier  Acts.  There  is  great  difficulty  in  applying  the 
provisions  of  section  10  at  all  in  the  large  class  of  cases 
la  which  parishes  have  not  besome  component  parts  of 
1  highway  board,  but  manage  their  own  highways,  inas- 
mnch  as  that  section  plainly  contemplates  the  indict- 
ment of  the  defaulting  highway  authority — in  the  case 
of  a  parish  managing  its  own  highways,  the  surveyor  of 
highways — who,  as  has  been  pointed  out,  is  under  no 
liability  to  repair  except  as  an  element  of  his  duty  to 
the  parishioners  who  hav^  appointed  him,  and  who,  up 
to  that  time,  was  certainly  not  subject  to  indictment  If 
the  road  were  out  of  order.  The  necessary  delay  which 
A  recourse  to  proceedings  under  section  10  would  entail 


is  CO  great,  that  it  would  be  most  unfortunate  if  the 
simpler  and  loore^expeditions  means  of  enforcing  repair 
provided  by  the  earlier  statutes  were  abrogated  and  a 
complainant  compelled  to  resort  to  quarter  sessions. 
We  think  it  enough  to  say,  with  respect  to  thia  pointy, 
that  there  ia  no  suoh  express  repeal,  and  that  we  can 
see  no  ground  whatever  for  implying  it. 

It  was,  however,  strenuously  contended  by  Mr.  Sills, 
in  a  Tery  able  and  well-considered  argument,  that, 
although  the  remedy  before  the  justices  in  petty  ses- 
sions may  be  still  subsisting,  the  effect  of  the  Act  of 
1878,  Ivhich  throws  the  cost  of  repair  upon  the  common 
fund  of  the  highway  board,  is  to  make  the  board  the 
true  defendants  in  the  proceedings,  and,  therefore,  to 
give  them  a  right  at  common  law  to  dispute  the  exist- 
ence of  the  highway  or  the  liability  to  repair  it,  and, 
therefore,  to  substitute  them  for  the  waywarden  as  the- 
party  entitled  to  admit  or  deny  these  matters  before 
the  justices.  The  answer  seems  to  us  to  be  that, 
whether  or  not  it  would  have  been  a  fair  corollary  to 
the  amendments  of  1878  to  hare  so  enacted,  the  Legis- 
lature  has  not  done  so.  Patting  aside  section  10,  the 
the  Act  of  1878  makes  no  express  change  in  either  the 
dutiea  or  the  powers  of  the  highway  board,  except  as 
to  the  manner  in  which  they  shall  apportion  the  ex- 
penditure ;  and  we  think  it  left  the  system  of  procedure 
at  petty  sessions  unaltered.  That  procedure  contem- 
plates, and  is  based  upon,  the  notion  of  primary 
parochial  liability,  although,  since  1862,  where  there 
was  a  highway  board  the  parish  could  do  nothing 
towards  keeping  the  road  in  repair,  except  to  complain 
by  the  mouth  of  the  wayaarden  if  it  were  allowed  to 
b<^come  unfit  for  traffic.  Under  the  Act  of  1862,  al- 
though the  duty  of  effecting  the  repairs  was  that  of  the 
board,  no  one  but  the  inhabitants  could  be  indicted; 
the  waywarden  was  by  express  enactment  constituted 
tho  spokesman  of  the  body  whose  liability  to  indictment 
depended  upon  his  action.  How  can  these  rights  and 
these  liabilities  be  taken  away  by  an  Act  which  doea 
not  contain  one  word  applicable  to  the  *  procedure  con- 
stituted by  the  Acts  of  1835  and  1862?  It  is  said  that 
it  is  unreasonable  that  the  waywarden  of  a  particular 
parish  should  thus  be  able  to  saddle  the  district  with  the  . 
repair  of  a  road  which  it  may  suit  the  parish  to  ac- 
knowledge, but  in  which  the  rest  of  the  district  may 
have  but  little  interest.  It  is,  in  our  opinion,, 
an  unsatisfactory  method  of  interpretation  to  as- 
sume  a  particular  hypothesis  as  the  sole  reason 
why  a  particular  enactmeht  was  passed,  and  then  to 
say  that,  because  that  hypothesis  no  longer  answera 
to  the  present  facts,  the  particular  enactment  is  repealed. 
But,  apart  from  such  considerations,  there  is  no  reason 
for  assuming  that  the  incidence  upon  the  parish  of 
the  cost  of  repair  is  the  sole  reason  why  the  right  of 
determining  whether  the  liability '  of  the  pariah  to 
repair  shall  be  admitted  at  petty  sessions  is  Tested  in 
the  representative  of  the  parish.  The  value  of  a  par* 
ticular  highway  may  be  Tery  great  to  the  dwellers  in  the 
immediate  neighbourhood,  but  may  be  nothing  at  all  to 
those  living  a  few  miles  off.  A  question  which  affecta 
the  convenience  and  comfort  of  many  of  the  parishioners, 
but  which  may  be  of  supreme  indifference  to  outsiders, 
except  in  a  respect  in  which  their  interests  are  opposed  to 
those  of  the  parishioners,  may  well  be  left  (upon  grounds 
quite  apart  from  tho  incidents  of  costs)  to  the  decision 
of  their  elected  representative. 

It  is  assumed,  in  any  such  legislation  as  that  which 
relates  to  highway  boards,  that  the  dashing  interests  of 
different  localities  are  not  incapable  of  reasonable  ad- 
justment. What  may  be  the  chance  of  parish  A.  to-day 
may  be  that  of  parish  B.  to-morrow.  The  highway 
board  are  not  without  a  remedy  in  their  own  hands  if 
unreasonable  burdens  should  be  thrown  upon  tho 
common  fund.  If  the  highway  board  think  that,  by 
reason  of  exceptional  circumstances,  it  is  just  that  one 
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or  more  parishea  should  bear  the  expenaes  of  their  own 
highways,  they  have  power  to  compel  them  to  do  so 
voder  section  7  of  the  Act  of  1878. 

To  OS,  therefore,  there  iieem8,j^  be  nothing  absurd  or 
oinveasonable  in  a  oonBtrnctioq|(which  leaves  the  way- 
warden still  the  person  wlnie  admission  or  denial  of 
liability  before  the  justices  in  .petty  sessions  shall  be 
condnsive,  as  up  to  1876  it  certainly  was.  Nothing 
short  of  a  paramount  necessity  would  jastify  us  in  in- 
troducing by  decision,  and,  as  a  matter  of  implication, 
important  alterations  of  the  statute  law  of  which  there 
is  no  trace  in  anything  that  has  been  expressed  by  the 
Act  of  1878.  For  these  reasons  we  think  that  the  magis- 
trates  were  right  in  acting  upon  the  admission  of  the 
waywarden. 

This  view  decides  the  other  questions  raised.  The 
-magistrates  properly  made  such  inqoiry  as  to  satisfy  them 
that  the  action  of  the  waywarden  was  hond  fide.  The 
evidence,  of  the  rejection  of  which  the  appellants  com- 
plain, was  intended,  not  to  impeach  thd  bona  fidet  of 
the  waywarden,  but  to  establish  their  own  honafidea  in 
desiring  to  maintain  a  different  view  from  his  aa  to  the 
existence  of  the  highway  and  the  liability  of  the  parish 
to  repair  it.  Such  evidence  was,  in  our  opinion,  irrele- 
vant, and,  therefore,  properly  rejected. 

The  appeal  must,  therefore,  be  dismissed,  with  costs. 

Appeal  diimiiHd, 

Solicitors  for  the  appellants,  Field ^  Botcoe,  A  Co.,  for 
Deane  A  Hand$,  Loughborough. 

Solicitors  for  the  resppndents,  Crowder,  Aneiie^  Jb 
Vitardf  for  Owiton,  Diekinson,  dk  Sitnp»on,  Ij^aicester. 


this  proceeding  might  have  baen  posciUs,  hot  thi 
referred  to  is  not  large  enongh  for  the  pvpoM 
refers,  without  doubt,  to  th«  aervioe  d  wiili^ 
Messrs.  Brandon  would  bria^  tbeir  action 
client,  they  could  avail  theoiaelvea  of  that  s 
refers  to  a  summons  originating  nn  aotion,  sal 
summons  for  taxation  of  costs.     I  bkl  awars  of 
cited  before  us,  but  they  were  of  a  peculiar 
am  of  opinion  that  the  case  of  Crediio 
Van  Weede  ought  not  to  be  extended.    I  de 
justified  in  saying  that  "  writ  of  eommi 
interlocutory  proceeding. 

Grantham,  J.-rl  am  of  the  same  opinion. 
Solicitors,  0.  S.  A  H.  Brandon. 


Q.  B.  Div.  (A.  L.  Smith  and  Grantham,  JJ.)    JitK  U. 

JEx  parte  Bbandox.  (a.) 

Practice'-^TaxcUion  of'<osU — Service  of  eummons  out 
'  o/'juriadidion. 

Leave  vnll  not  he  given  to  serve  a  summons  far  iaxa^ 
iion  of  costs  npon  a  foreigner  out  of  the  Jurisdiction. 

This  was  an  application  by  solicitors  for  leave  to  serve 
a  summons  for  taxation  at  Paris,  and  had  been  referred 
by  Mathew,  J.,  to  the  court. 

The  costs  had  been  incurred  by  the  dient,  who  was  a 
foreigner  residing  out  of  the  jurisdiction,  at  Paris,  in  an 
action  of  Bourin  v.  Lambert,  in  England.  Proceedings 
had  been  taken  in  Paris  against  the  client,  but  the 
authorities  there  refused  to  allow  the  matter  to  be  pro- 
ceeded with  unless  some  proof  of  taxation  could  bV 
adduced  by  the  solicitors.  / 

Percy  Oye,  for  the  applicants.— By  allowing  service  of | 
this  summons  no  jurisdiction  ia  exercised  over  the  client ; 
it  is  equivalent  merely  to  a  notice  of  the  pioceedlng?, 
whi3h  he  may  attend  or  not  as  he  thinks  fit.  An  inter- 
pleader order  has  been  permitted  to  be  served  out  of  the 
jurisdiction :  Credito  Oerundetise  v.  Van  Weede,  32  W.  R. 
414,  ISs  Q.  B.  D.  171 ;  so  also  with  a  summons  under  the 
<?ompanies  Acts :  In  re  British  Imperial  Corporation,  25 
W.  B.  583,  5  Ch.  D.  749.  The  words  of  order  11  are 
not  necessarily  to  be  confined  to  writs  of  summons. 

A.  L.  SxTTB,  J. — I  am  of  opinion  that  this  application 
ought  not  to  be  granted.  The  solicitors  are  not  helpless 
in  this  matter ;  they  are  trying  a  short  out  to  taxation 
against  the  absentee.     If  tlie  rules  had  been  so  framed. 


Q.  B.  Biv.  (A.  L.  Smith  and  Grantham,  ^ 

In  re  South  Shbopshise 

Corrupt  Practices  Act,  1883  (45  A  47  Vid.ai 
sub' section  9  —  Parliamentary  deeticn  i 
Disputed  daim^^ApplicaiioH  for  learn  k^ 
twenty-eight  days-^I^otiice. 

Notice  of  an  application,  hy  a  candidakdi 
mentary  efection,  for  leave  to  pay  disputed  dd 
the  expiration  of  th^  period  allowed  for  Mj 
should  he  given  to  the  other  candidiUes,  the  fi 
officer,  and  to  the  constituency  hy  advertistmesL  j 

R,  0.  B.  Loess  moved  ex  parte, 
successfuH  candidate  at  the  parliameotsiy  < 
the  Southern  Division  of  the  oonnty  of  T 
order  giving  leave  to  make  certain  payoMBtife 
district  agents  at  the  recent  eleetkm  wbkk  1 
r placed  upon  the  list  of  disputed  claims,  soil 
fas  appeared  from  an  affldavit  filed  in  s«^ 
api^lication,  had  been  found  to  be  fair  sail 
The  iwenlyeight  days  allowed  for  the  pay 
expenses -by  the  Corrupt  Praotioes  Act, 
had  eSpired.' . 

l^R  CvBiA^^-'-Tou  must  give  notice  of  M 
tion  to  the  defeated. candidate,  the  retnnifl|r' 
to  the  constitaency  by  advertisement. 

*  Appticatiojf  directed  to  he  renewed. 

Solicitors  for  th^  applicant^  Emmet,  Sm*^^ 


(a.)  Beported  by  A.  H.  Tonn,  Esq., 


.(^ 


(a.)  Beported  by  A.  H.  Tonn,  E^q.,  Barrister- at- Law. 
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Ciwst  ef  flfpeaU 

from  Chan,  !>!▼•  Not.  11. 

In  r$  Fasbt  aitd  Dagob.  (a.) 

friU^-Cimriruetum — Executory  devii^^Be$iricium  on 
alienaHon — B^ugnatiey, 

A  ieUator  devised  an  eUaie  to  hie  eon  and  hie  heirs^ 
!   nd  declared  thai  if  heehoiM  die  wUJumt  i$sw  the 
i    tMe  ehotdd  ffotoiJ^e  eon's  neaat  heir-at'lawy  to  tohom  he 
fu€  and  devised  the  same  aeeordingly. 

Held,  thai  the  gift  over  was  void^  and  thai  the  son 
M  an  absolute  estate  in  fee. 
DieiHon  of  Baoooi  Y.O.,  affirmed. 

Appeal  fiom  Baooo,  V.O. 

Tbe  will  ot  T.  0.  Pany,  who  died  in  1881|  oontained 
Iha  foUowing  dansM  i-^**  I  give  and  deviae  unto  mj 
MJd  ton.  T.  OL  Parry,  and  bia  beira,  tbe  manor  or 
I  rq»ated  manor  ot  Birley/'  Ac.  •  .  .  *'  And  I  berabj 
a«clare  and  direct  tbat  in  caae  my  aaid  aon,  T.  0.  Parry, 
ihall  die  without  leaving  lawful  iasue,  then  and  in  luch 
oaaa  the  eatate  and  premisea  hereinbefore  deriaed  to  him 
»ball  go  to  hia  next  heir-at*law»  to  whom  I  gi?e  and 
deviae  the  aame  aeeordingly." 

The  eon,  who  waa  married*  but  had  no  living  iaaue, 
eootracted  to  aell  part  of  the  deviaed  property  to  W. 
Bagga.  who  objected  that  the  vendor  waa  tenant  in  fee 
vlUi  an  executory  deviae  over  on  hia  death  without 


On  m  anmmona  under  the  Vendor  and  Pnrcbaaer  Aot, 
1874,  Baoon,  V.O.,  held  that  the  executory  deviae  over 
vu  void»  and  the  purobaaer  appealed. 

SiaUard^  for  the  appellant. — The  contingency  of 
Mb  without  iasue  is  not  restricted  to  death  in  the 
I  HleHrne  ot  the  testator :  O^Mahoney  y.  Burdett,  28  W.  B. 
MSl«  L.  B.  7  H.  L.  888 ;  Edwards  ▼.  Edwards,  15  Beav. 
S51.  The  dcTise  over  is  not  repugnant  to  the  original 
devise,  except  in  the  sense  in  which  every  executory 
levfse  h  repugnant  to  the  original  devise  by  putting  an 
iBd  to  it :  Holmes  v.  Oodson,  4  W.  B.  416,  8  De  G.  H. 
k  G.  162  ;  Shaw  ▼.  Ford,  26  W.  B.  235,  7  Gh.  D.  669  ; 
Trarne'a  Oontingent  Bemainders,  464,  468. 

BauUns,  tor  the  vendor.^The  gift  over  ia  not  an 
exacQtory  deviae,  but  a  condition  the  aim  of  which  ia  to 
mike  the  son  die  intestate  as  to  tbe  estate :  Oulliver  v. 
FoMor,  8  De  G.  M.  ft  G.  167n.  An  executory  deviae 
alters  tbe  devolution  of  tbe  estate :  1  Jarman  on  Wills, 
4(h  ed.,  p.  865.  A  condition  on  alienation  ia  void,  as  is 
a  gift  over  on  alienation.  Then,  **  next  heir-at-law  "  ia 
a  t^rm  ot  limitation,  not  ot  purchase:  Blaekbum  v. 
i^foUrs,  2  Y.  ft  B.,  at  p.  871  ;  Fuller  v.  Ghamier,  14 
^.  B.  818,  L.  B.  8  £q.  682.  The  testator'a  intention 
ia  that  the  death  ahonld  be  death  in  hia  lifetime,  to 
pievent  lapse  it  hia  aon  died  without  issue. 

SidOard  replied. 

Fet,  Ij.J. — I  have  been  asked  to  give  tbe  first  judg* 
ment.  It  ia  obvious  that  the  queatlon  whether  the 
vendor  can  make  a  good  title  dependa  upon  the  Talldity 
of  the  gift  over  by  executory  devise.  Sereral  pointa 
have  been  argued  before  ua  respecting  the  construction 
ot  this  devise.  In  the  first  place,  it  waa  argued  that  the 
gift  over  waa  to  take  effect  only  in  the  caae  of  the 
deviiee  dying  in  the  lifetime  of  the  testator.  In  my 
opinion  that  construction  cannot  prevail.  When  prop- 
erty is  abadlutely  given  to  a  person,  and  then  there  is  a 
gift  over  in  the  event  ot  the  devisee  dying,  with  no 
fnitber  words,  it  ia  obvioua  that  some  words  must  be 

(a.)  Bepoited  by  0.  Abobxr  Ooox,  Esq.,  Baniater-at- 
Law. 


imported  to  define  the  contingency  intended  by  the 
testator.  Death  in  itself  is  not  a  contingency,  and, 
therefore,  we  mnat  imply  worda  to  make  contingent  the 
event  which  has  been  spoken  of  as  oontingent  by  the 
testator.  Where  there  ia  no  antecedent  estate,  the  con- 
tingency is  referred  to  death  in  the  lifetime  of  tbe 
testator  ;  and,  according  to  the  decision  in  Edwards  v. 
Edwards,  when  the  gift  in  fee  is  preceded  by  a  life 
estate,  the  contingency  has  been  held  to  refer  to  the 
death  of  the  donee,  either  during  tbe  preceding  life 
estate  or  in  the  lifetime  of  the  testator.  Bat  here  the 
gift  over  is  not  on  a  certain  event,  for  death  Is  coupled 
with  the  contingency  of  not  leaving  issue.  Therefore, 
there  ia  no  need  to  import  any  words;  and,  consequently, 
there  ia  no  Necessity  for  limitiog  the  event  to  the  life-  ' 
time  of  the  testotor. 

It  baa  been  argued  that  the  worda  ^'next  heir-at- 
law  "  are  not  words  ot  purchaae,  but  of  limitatton.  To 
tbat  argument  I  am  not  able  to  accede.  Tbe  testator 
has,  in  the  earlier  danae,  aooompanied  his  devise  with 
proper  worda  of  limitation,  and  I  think  that  it  would  be 
a  strained  conatruotion  of  tbe  clause  to'  hold  these 
words,  which  are  properly  words  of  purchase,  to  be 
words  of  limitation.  I  may  further  observe  this :  the 
testator  has  added  express  words  of  devise  to  the  next 
heir,  "  to  whom  I  give  and  devise  the  same  accordingly." 
That  argument,  therefore,  cannot  be  maintained. 

Then  it  was  lastly  argued  tbat  the  gift  over  cannot 
take  effect  as  an  executory  devise,  because  the  only 
operation  of  it  would  be  to  give  an  estate  in  fee  simple 
to  the  heir,  who  would  have  taken  the  same  estate  it 
there  bad  been  no  such  gift ;  tbat,  therefore,  it  is  a  gift 
which  woold  not  alter  the  devolution  of  the  esteto,  but 
that  its  only  effect  would  be  to  prevent  the  alienation  ot 
the  estete,  and  that  it  is  therefore  invalid.  From  the 
earliest  times,  tbe  courts  have  always  leant  againat  any 
device  to  render  an  esteto  inalienable.  It  is  the  policy 
of  tbe  law  always  to  make  estotea  alienable;  audit  ia 
immaterial  by  what  device  it  is  attempted  to  prevent  an 
owner  from  exercising  the  power  of  ownerahip.  Thia 
lies  at  the  foundation  ot  the  rule  in  8helley*t  ease^  In 
which  words  appearing  to  convey  an  independent  gift 
were  construed  to  be  words  of  limitetion.  In  the 
present  case  tbe  teatetor'a  son  is  devisee  in  tee,  and,  on 
hia  death,  either  one  of  his  iasue  will  be  bis  heir,  or 
someone  else.  If  his  heir  be  his  issue,  snob  issue  will 
take  under  the  original  devise,  and  the  gift  over  doea 
not  arise ;  it  his  heir  be  someone  not  hia  issue,  such  heir 
would  take  equally  under  the  orighial  devise  and  under 
the  gift  over,  so  that  the  operation  of  tbe  gift  over,  if 
it  be  valid,  ia  not  to  alter  tbe  devolution  of  tbe  eateto, 
but  only  to  tetter  tbe  power  of  alienation  during  tbe 
lifetime  of  the  son.  That  waa  an  illegal  device,  and, 
consequently,  the  gift  over  is  void.  I  am,  therefore,  ot 
opinion  that  the  Vloe-Obancellor's  decision  waa  right, 
and  tbe  title  is  good.  The  appeal  must  be  dismissed, 
with  costs. 

Sir  J.  Hannut  and  Bowbn,  L.jr.,  concurred. 

Solicitors,  Orundy,  Izod,  A  Orundy,  for  C,  D.AH.  • 
Andrews,  Leominster ;  Twisden  <ft  Co.,  tor  W.  T.  Baie, 
Leominster. 
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From  Q.  B.  DIt. 


Feb.  10. 


Tucker  v.  Coluksok.  (a.) 

Pradiu — Plaintiff  suing  in  formd  pauperis — Right  to 
appear  iti  person  —  Ord.  16,  rr,  25 — SO^Staying 
action  a$  frivolous  after  reply— Jurisdiction  of  court 
^Ord.  26,  r.  4. 

A  plainiiff  who  has  obtained  leave  to  sue  in  formft 
pauperis,  and  to  whom  no  counsel  or  solicitor  have  been 
assigned,  undsr  ord,  16,  r.  26,  may  appear  and  be  heard 
in  person. 

The  court  has  jarisdiction,  even  after  the  statement  of 
d^ence  and  reply  in  an  action  have  been  delivered,  to 
wder  the  adian  to  be  stayed  as  frivolous  or  vexatioua 
under  ord.  25,  r.  4. 

Decision  of  the  Queen's  Bench  Division,  ante^  p.  323, 
affirmed. 

Appeal  by  the  plaintiif  from  a  deoislon  of  the  Queen's 
Bench  Division  (Smith  and  Grantham,  JJ.),  affirming 
the  decision  of  the  judge  at  chambers,  staying  the  action 
M  frivolous  under  ord.  25,  r.  4. 

The  plaintiff  had  obtained  leave  to  sue  in  formd 
pauperis,  but  no  counsel  or  solicitor  had  been  assigned 
to  her.  She  delivered  a  statement  of  claim,  to  which  the 
defendants  put  in  a  defence,  and  the  plaintiff  delivered  a 
reply.  The  defendants  then  took  out  a  summons  to 
stay  the  action  as  frivolous,  and  the  judge  at  chambers, 
affirming  the  master,  made  an  order  staying  the  action. 
The  Divisional  Court  affirmed  this  order.  The  case  is 
reported  sub  nom.  Tucker  v.  Cottrell,  ante,  p.  323, 

The  plaintiff  appealed,  and  appeared  in  person  to 
support  the  appeal. 

Lee  Evans,  for  one  of  the  defendants,  took  the  objec- 
tion that  the  pUintiff,  as  she  was  suing  in  formd 
pauperis,  oould  not  appear  in  person.— The  notice  of 
appeal  ought  to  have  been  signed  by  a  solicitor  under 
ord.  16,  r.  29,  and  so  the  plaintiff  has  no  heus  standi 
here.  Ord.  16,  rr.  25— >30,  show  that  the  proper  course 
is  for  the  plaintiff  to  apply  to  have  a  solicitor  and 
counsel  assigned  to  her  ;  if  she  does  not  do  so,  she  may, 
by  making  constant  applications  and  by  frivolous 
appeals,  harass  the  defendants.  She  ought  not,  therefore, 
to  be  allowed  to  appear  in  person.  [Lord  Eshbr,  M.B. — 
We  overrule  the  objection,  and  vrill  give  the  reasons  in 
our  judgment.]  Coming  to  the  merits,  the  court  has 
power,  notwithstanding  the  fact  that  a  defence  has  been 
put  in  to  the  statement  of  claim,  to  take  the  pleadings 
as  a  whole,  and  to  say  that  the  action  is  frivolous,  and 
to  order  it  to  be  stayed  under  the  latter  part  of  ord.  25, 
r.4. 

J.  J,  SimSf  for  the  other  defendant. 

Lord  Eshbr,  M.B.— The  first  question  we  have  to 
decide  is  whether  a  person,  who  is  suing  in  formd 
pauperis,  can  appear  and  be  heard  in  person.  That 
depends  upon  the  proper  interpretation  of  the  rules  in 
order  16.  The  question  comes  to  this :  whether,  after 
the  court  haa  allowed  a  plaintiff  to  sue  in  formd 
pauperis,  the  plaintiff  is  precluded  from  being  heard  in 
person,  and,  therefore,  the  court  must  assign  him  counsel, 
for,  if  not>  he  cannot  be  heard  at  all;  or  whether, 
if  the  court  does  not  think  fit  to  assign  him  counsel,  the 
plaintiff  has  not  the  ordinary  right  of  being  heard  in 
person.  Now,  ord.  16,  r.  26,  says  that  the  court  "may, 
if  necessary,  assign  "  counsel  or  solicitor,  or  both.  That 
cannot  be  interpreted  to  mean  ^*must  assign."  It  can 
only  mean,  may  assign  if  it  thinks  it  necessary.  In  this 
very  case  it  is  suggested  that  the  claim  is  frivolous,  and 
yet  it  is  said  that  the  court  must,  in  an  action  that,  on 
the  face  of  the  pleadings,  appears  to  be  frivolous,  order 
counsel  and  solicitor  to  appear.    Suppose  the  case  is  one 

(a.)  Reported  by  W.  F.  Barrt,  Esq.,  Barrister-at-Law. 


of  the  utmost  simplicity,  why,  in  auoh  a 
court  so  oppress  counsel  and  aolioitor  as  to 
appear  on  behalf  of  the  plaintiff  t  The  eoui 
each  case,  consider  whether  or  not  the  case 
If,  therefore,  no  counsel  has  been  assigned, 
having  allowed  the  plaintiff  to  aae  informi 
or  if,  having  been  applied  to,  it  has  coms 
conclusion  that  no  counsel  or  solicitor  oitgjM-f 
assigned,  the  plaintiff  must  be  allowed  to  be  hnj 
person.  It  was  suggested  that  the  defeadaot  wM 
allowed  to  apply  to  the  court  to  have  counael etm 
assigned  to  the  plaintiff;  but  the  defenduili 
power  to  make  such  application.  J 

That  being  so,  the  oourt  is  aaked  to  act  uiukr  oi| 
r.  4.  That  rule  says  that  **  the  ooort  or  s  ji^i 
order  any  pleading  to  be  struck  oat,"  on  tbf  pM 
its  disclosing  no  cause  of  aotion  or  aasvcr.  Ij 
application  were  made  in  respect  of  a  «£aten^ 
claim,  it  ought  to  be  made  when  the 
claim  has  been  delivered,  and  before  the  ddaai 
been  put  in;  and  so  with  any  aubaeqne\J 
But  the  rule  goes  on  to  say  that,  **  in  ease  ill 
or  defence  being  shown  by  the  pleadings  to 
or  vexatious,  the  oourt  or  a  judge  may  ord^' 
to  be  stayed  or  dismissed."  That  part  of  tbe 
not  apply  to  one  pleading  only,  but  the  ODori 
the  dose  of  the  pleadings,  look  at  all  the 
and  stay  or  dismiss  the  action  tf  it  is 
Texatious.  [His  lordship  then  came  to  tbem0 
that  the  aotion  was  frivolous,  and  ought  to  b«  ^ 

LiNDLaY,  L.  J. — I  am  also  of  opinion  that  it  * 
say  that  a  person  who  is  suing  in  formd  pauperU 
an  order  of  the  court  is  precluded  from  appesfi^ 
being  heard  in  person.    If  oounsel  and  wlletbii 
been  assigned    to   the  plaintiff,    then,  no  doitifr 
could  not  appear  in  person ;   but,  until  tfait  i»  I 
neither  on  principle  nor  under   the  rules  cau  i^ 
prevented  from  so  appearing  and  being  hesrd'  ^ 
times,   no  doubt,  Texatious  applications  sk  Joiir 
persons  suing  in  fofTnd  pauperis,  but  for  tkat  tbdvi 
remedy,  for  the  defendant  can  apply  to  have  tbi  fM 
dispaupered.    As  to  the  other  part  of  theeu^  '^^^ 
doubt,  a  strong  thing  to  stop  an  aotion;  bui^^ 
gives  the  oourt  the  power  to  do  so  in  a  case  iH'^\ 
to  it  to  be  dearly  frivolous.    This  action  app^^*' 
to  be  frivolous,  and  so  the  order  appealed  ^^ 
quite  right. 

Lopis.  L.J.— It  i€  objected  that  the  plsintit J 
appear  here  and  be  heaid  in  person  as  she  ii  ^ 
formd  pauperis.    But  there  does  not  seem  to  i 
anything  in  the  rules  to  prevent  such  a  pUiD* 
appearing  in  person  where  no  counsel  or  i 
been  assigned. 

The  second  point  arises  under  ord.  25,  r<M 
application  to  stay  the  aotion  as  frivdoos  sad  r^ 
and  the  question  raised  is  whether  the  court  hui 
to  do  it.    I  find  that  rule  considered  hi  tb€  M^f^U 
Lords  in  Metropolitan  Bank  v.  PooUy,  35  ^\^i 
10  App.  Oas.  210,  where  Lord  Sdbome  <*7"-''.  rT 
the  rules  were  made  under  tbe  Jndioitoiv  ^^  ..' 
practice  had  been  established    to  stay 
vexatious   suit  which  was    plainly 
authority  of  the  oourt,  although,  as  far  as  1  •^-'  ^  j 
was  not,    at    that  time,   either   any  •***°*i-^J|ir  | 
expressly  authorising  the  court  to  do  so.    ^^'^ 
seemed  to  be  inherent   in   the  jarisdfotioDj'  ^ 
oourt  of  justice  to  protect  itself  from  tlie  ^*[J^^ 
own  procedure.    Another  reason  why  that  •^^^jj^ 
been  very  rarely  done  before  tbe  resent  roMf  ^ 
that,  if  the  objection  was  one  which  ooald  »•  ^ 
upon  the  faoe  of  the  pleadings,  that  ^^^,'SI^ 
done  by  demurrer.    But,  when  the  Eoles  of  i^  ^ 
settled  and  came  in  force,  it  was  thoogfi»  "^ 
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I  fopmal  and  teohnioal  pimetioe  of  demurrer  might,  with 
adTantage,  be  abolished^  and  that  more  eaey  and 
mummATj,  or,  at  leaet,  equally  summary,  modes  of 
applying  to  the  court  to  get  rid  of  an  action,  on  the  face 
of    it,  manifestly  groundless,  might   be  substituted." 

_    And  then  he  went  on  to  say  that,  by  the  4th  rule  of 

*  order  35,  that  is  done.    That  being  so,  it  is  dear  to  me 
I    that  the  oourt  has  power  to  proceed  under  that  rule, 

*  and  the  judge  at  chambers  and  the  Dirisional  Oourt 
acted  quite  rightly  in  stajing  this  action  as  fripolous. 

Appeal  dumitHd. 

Solicitors  for  the  defendants,  E*  Che$ter ;  Johmortt 
BarriSt  <ft  Dowding, 


From  Q.  B.  DIv.  Jan.  11, 12. 

Bbs.  v.  Hahvak.  (a,) 

RaiUg^PuhUc  HeaUh  Act,  1875  (38  A  39  Vid.  c.  55). 
s.  256— OeneraZ  diiirid  rate — 8ummon$/or  payment 
-^iAiriidicfton  of  Jwtioee  to  inquire  into  validity  of 
rate. 

On  an  applieation  before  jaitice%  for  an  order  for 
payment  of  a  rate  under  eeetion  256  of  the  jh$hlie  Health 
Jdl^  1875,  the  rate  being  good  on  the  face  of  it,  and  the 
property  in  reaped  of  which  the  occupier  is  rated  being 
within  the  dieiriet  of  the  rating  ntUhority,  the  fustices' 
dmty  IS  merely  minieterial,  'and  they  have  no  juriedio- 
Hon  to  inquire  into  the  validity  of  the  rate, 

Tlie  Ck>iporation  of  Bamsgate,  as  the  urban  authority, 
iisfanfl  the  Bamsgate  Smaokowners'  Ice  Ck>.  to  a  general 
district  rate,  made  under  the  Public  Health  Act,  1875, 
ia  reapeat  of  a  certain  building  in  their  occupation,  and 
kand  to  them  by  the  Board  of  Trade,  as  the  owners  of 
fismagate  Harbour. 

On  a  anmmons  for  an  order  for  payment  of  the  rate, 

Oder  section  256  of  the  Public  Health  Act,  1875,  the 

joatioes  refused  to  make  an  order,  on  the  ground  that 

tiia  bunding  was  exempt  from  rating  under  section  190 

of  the  Bamsgate!  Impropement  Act,  1838  (1  ft  2  Vict.  c. 

Izz.),  and  section  37  of  the  Harbours  and  Passing  Tolls 

Aet,]861(24ft  25  Vict.  c.  47).    Section  190  of  the 

Bamsgate  IniproTement  Act  pro? ides  that  nothing  in  that 

Act  shall  in  any  manner  aifect  or  prejudice  the  Boyal 

harbour  of  Bamfgate,  or  the  trustees  thereof,  or  their 

trust  property,  rights,  privilfge«,  or  powers;  and  the 

Uatbouts  and  Passing  Tolls  Act,  1861,  which  transferred 

Bamsgate  Harbour  and  the  soil  thereof,  and  all  property 

Tested  in  the  trustees  of  the  harbour,  to  the  Board  of 

Trade,  by  section  37  provides  that    *'tb6  harbour  of 

Ramsgate  shall  not  be  assessed,  rated,  or  liable  to  pay 

any  county,  parochial,  or  other  rates  or  cesses;  and 

Ramrgate  Harbour,  and  all  property  and  income  Tested 

in  or  belonging  to  the  Board  of  Trade  in  respect  of  the 

said  harbour,  and  all  premises  or  property  used  or  applied 

by  the  Board  of  Trade  for  the  purpose  of  the  said 

harbouTy    .    .    .     shall  be  exempted  from  all  public 

rates  and  duties  of  every  kind." 

It  appeared  that  the  building  in  question  was  situate 
at  the  back  of  the  inner  quay,  partly  on  land  excavated 
from  the  diif ,  and  that  between  it  and  the  quay  there 
Was  a  public  road. 

The  corporation  obtained  a  rule  ni'si,  in  the  nature  of  a 
incttdamiis,  calling  on  the  Justices  to  show  cause  why 
the  order  for  payment  should  not  be  made.  The  Queen's 
Bench  DiTision  (Hanisty  and  Smith,  JJ.)  made  the  rule 
absolute  on  the  authority  of  Sandgate  Local  Beard  t. 
PU^e,  33  W.  B.  565,  14  Q.  B.  D.  730,  holding  that  the 

(o.)  Beported  by  W.  P.  Babrt,  Esq.,  Barrister-at-Law. 


justices  had  no  jurisdiction  to  ioquire  into  the  viUlity 
of  the  rate. 

The  Bamsgate  Smackowners'  Ice  Oo.  appealed. 

Section  256  of  the  Public  Health  Act,  1875,  provides 
that  **  if  any  person  assessed  to  any  rate  made  under 
this  Act  by  any  urban  authority  fails  to  psy  the  same 
when  due  .  .  •  any  justice  may  summon  the  defaulter 
to  appear  before  a  court  of  summary  jurisdiction  to 
show  cause  why  the  rate  in  arrear  should  not  be  paid ; 
and  it  the  defaulter  fails  to  appear,  or  if  no  suiBoieiit 
oause  for  non-payment  is  shown,  the  oourt  may  make  an 
order  for  pajment  of  the  same,  and,  in  default  of  com- 
pliance with  such  order,  may,  by  warrant,  cause  the 
same  to  be  leried  by  distress  of  the  goods  and  chattels  of 
the  defaulter." 

OhanneUf  Q.C.f  tor  the  appeUauts.— In  all  oases  tiia 
joatioes  now  have  power  to  inquire  into  the  validity  of 
the  rate  upon  a  summons  for  pajmeat.  Under  the 
former  saetion  of  the  Public  Health  Act,  1848  (II  ft  IS 
Viet  e.  68),  a.  103,  the  justices  had  to  issue  a  distreas 
warrant  at  once,  and  so  their  duty  was  only  minis- 
terial, but  now  they  have  to  make  an  order  for  payment 
before  issuing  a  distress  warrant,  showing  that  the 
Legislature  meant  to  give  the  justices  juriadlotion  to 
inquire  into  the  validity  of  the  rate  la  all  oasos.  The 
inquiry,  therefore,  before  the  justices  is  now  judicial. 

He  cited  Sandgate  Local  Board  v.  Pledge,  38  W.  B. 
565,  14  Q.  B.  D.  730;  MUward  v.  Oaffln,  2  W.  Bl. 
1330;  ffeaver  v.  Price,  3  B.  ft  Ad.  409  ;  Walker  v. 
OthU  Weetem  Railway  C(0.,  2  £.  ft  E.  325 ;  J^g.  v. 
Newman,  2  E.  ft  E.  420,  8  W.  It.  0.  L.  Dig.  8 ;  Luton 
Board  of  Health  v.  Davie,  8  W.  B.  411,  2  E.  ft  E.  678 ; 
Ohurchwardene  of  Birmingham  v.  Shaw,  10  Q.  B. 
868;  Beg.  v.  Barclay,  30  W.  B.  472,  8  Q.  B.  D.  306,  on 
app.,  30  W.  B.  672,  8  Q.  B.  D.  486. 

He  also  contended  that  the  harbour  of  Bamsgate 
was,  by  aeotion  37  of  the  Harbours  and  Passing  Tdla 
Act,  1861,  taken  out  of  the  district  of  the  Bamsgate 
GorporaUon  for  the  purposes  of  rating,  and  that  the 
appellants*  building  was  within  the  harbour,  and  so  the 
justices  were  right  in  refusing  to  make  the  order  for 
payment,  as  the  corporation  had  no  power  to  make  a  rate 
outside  their  district :  Ohurchwardene  of  Birmingham 
V.  SJmw. 

fT.  S.  Gordon  (H.  F.  Diekene  with  him),  for  the  pro- 
secutors, the  Corporation  of  Bamsgate. — The  change  in 
the  language  of  the  two  sections  of  the  Publio  Health 
Acts  of  1848  and  1875  has  conferred  no  greater  juris, 
diction  on  the  justioee ;  they  have  still  only  a  ministerial 
duty  to  perform.  The  appellants  are  occupiers  of 
property  within  the  district  of  the  corporation,  and  so 
the  rate  is  good  on  Its  face,  and  cannot  now  be  ques- 
tioned, as  the  proper  course  was  to  appeal  against  the 
rate  to  quarter  sessions.  [He  cited  Ohurchwardene 
of  Birmingham  v.  Shaw;  Reg,  v.  Barday,]  Tlie 
harbour  of  Bamsgate  is  not  taken  out  of  the  dis- 
trict by  section  37  of  the  Harbours  and  Passing  TolU 
Act,  1861.  But  even  if  it  is,  this  building  is  not  within 
the  '*  harbour"  as  used  in  its  ordinary  sense. 

OhannHl,  Q.C,  replied. 

Lord  Esnan,  H.B. — ^I  am  of  opinion  that  this  appeal 
must  fail.  The  rate  was  imposed  by  the  Corporation  of 
Bamsgate  on  the  appellants  in  respect  of  a  building 
which  is  within  the  llmita  of  the  borough  of  Bamsgate, 
unless  the  harbour  of  Bamsgate  has  been  taken  out  of 
those  limits  for  rating  purposes,  and  unlesathis  building 
is  within  the  harbour. 

If  the  building  is  within  the  limits  of  the  borough, 
then  primd  facie  the  occupiers  are  rateable.  It  may  be 
that,  though  within  the  limits,  they  are  exempted  from 
rating ;  but  if  so,  primd  facie  they  would  be  rateable, 
and  if  they  were  assessed  they  ought  to  have  appealed  as 
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being  exempted  from  rating.  In  this  case  the  appellants 
did  not  appeal.  If,  therefore,  the  harbour  is  within  the 
district  the  rate  would  haTe  been  good  on  the  face  of  it, 
as  being  a  rate  made  upon  premises  within  the  district, 
and  when  the  order  for  payment  was  applied  for  the 
justices  were  only  exercising  their  summary  jurisdiction. 
Bat  it  is  said  by  Mr.  Ohannell  that,  though  the  justices 
were  exercising  their  summary  jurisdiction,  yet  under 
section  256  of  the  Public  Health  Act,  1875,  the  justices 
had  jurisdiction  to  entertain  the  question  as  to  the 
validity  of  the  rate,  and  that  they  were  entitled  to  decide 
that  question ;  and  it  was  put  upon  this  ground — that, 
though  before  the  Act  of  1875  the  justices  had  no  juris- 
diction to  make  that  inquiry,  as  they  had  only  to  issue  a 
distress  warrant,  now,  by  section  256  of  that  Act,  there 
is  to  be  first  an  inquiry  on  the  summons  before  the  order 
for  payment  is  made,  which  gifes  the  Justices  Juris- 
diction, and  then,  if  necessary,  the  distress  warrant  is  to 
issue.  Now,  it  seems  to  me  that  the  principle  laid  down 
in  the  former  cases  applies  still — ^namely,  that  where 
there  can  be  an  appeal  against  a  rate  to  quarter  sessions, 
no  matter  whether  the  rate  is  to  be  enforced  by  one  or 
'  two  steps  in  the  process,  the  justices  have  still  tiie  same 
JurisdiotioD,  and  have  only  to  enforce  the  rate^  and  are 
bound  to  assume  the  rate  to  be  good,  and  cannot  enter 
into  the  question  of  its  validity.  This  assumes  that  the 
property  is  within  the  district  of  the  corporation. 

[His  lordship  then  went  on  to  say  that,  whether  or  not 
section  87  of  the  Harbours  and  Passing  Tolls  Act,  1861, 
took  the  harbour  of  Bamsgate  out  of  the  district  of  the 
corporation,  this  building  was  not,  as  a  fact,  within  the 
harbour,  the  word  "  harbour  *'  in  that  section,  la  the 
absence  of  any  special  definition,  being  used  in  its 
ordinary  sense  as  a  place  to  shelter  ships  from  the  winds 
and  sea,  and  where  ships  come  for  commercial  purposes 
to  load  and  unload  goods,  and  that  this  building  was  in 
no  way  within  the  harbour  of  Bamsgate  in  that  sense,  as 
it  was  at  the  back  of  the  quay,  and  a  public  road  .ran 
between  it  and  the  quay.] 

06TToy,  L.J.— Section  256  of  the  Public  Health  Act, 
1875,  differs  slightly  fiom  the  previous  section  (section 
108)  of  the  PnbUc  Health  Act,  1818,  in  this  way  : 
under  the  prefious  section  the  justices  had  only  to  issue 
a  warrant,  but  now  they  have  to  make  an  order  for  pay- 
ment, and  in  default  of  oomplianoe  therewith  tiie 
warrant  issues.  The  introduction  of  the  first  step  in  the 
process  is  said  to  give  the  justices  Jurisdiction  to  oon- 
sider  the  validity  of  the  rate.  I  think  not.  In  both 
sections  the  Justices  are  doing  the  same  thing — namely, 
enforcing  a  rate.  They  are  acting  ministerially.  The 
same  exceptions  can  be  taken  now  as  formerly ;  such  as 
that  the  person  rated  is  not  the  occupier,  or  that  the 
property  is  not  within  the  disbriot.  [His  lordship  con- 
curred with  Lord  Esher,  M.B.,  in  holding  that  the 
building  was  not  within  the  **  harbour  *'  of  Bamsgate.] 

Bowmr,  L.J.,  after  saying  that  it  seemed  to  him  that 
a  substantial  part,  at  any  rate,  of  the  building  was 
outside  the  harbour,  as  a  great  portion  of  it  ves  built 
into  the  cliff,  and  the  diif  could  not,  without  some 
express  definition  to  that  effect,  be  considered  to  form 
any  part  of  the  harbour,  and  that,  therefore,  the  cor- 
poration had  Jurisdiction  to  make  the  rate,  leaving  the 
ice  company  to  appeal  against  the  amount  of  the  rate, 
proceeded  :^As  to  when  the  objection  to  the  rate  can 
be  taken,  the  true  rule,  to  my  mind,  is  laid  down  in 
The  ChurchwardenB  of  Birmingham  v.  8haw^  and 
again  in  Beg,  v.  Bradehaw,  8  W.  B.  435,  8  £.  &  £. 
836,  where  Orompton,  J.,  says,  **  We  have,  in  several 
recent  cases,  acted  upon  the  rule  that,  where  justices 
are  called  upon  to  enforce  by  distress  warrant  a 
rate  good  on  the  face  of  it,  and  unappealed  against, 
we  will  not  allow  them  to  inquire  into  matters 
of  excuse  for  its  non-payment,  which  are  properly 
ground  only  for  an  appeal  to  quarter  sessions.    So  long 


as  the  rate  remains  good  the   jasticefi  are 
enforce  it.    One  exception  to  this  rale  has  1 
lished  from  the  earliest  times— namelyy  that 
person  summoned  is  not  in  the  actual  < 
rateable  property,  the  justicea    have  no  js 
issue  the  warrant.    This  exceptioii  probably_ 
a  consideration  of  the  words  of  statute  48 
1,    by    which    'every    occupier'     is     made 
Whether  or  not  the  rule  and  this  exceptioB 
well  founded  need  not  now  be  discussed, 'for  ( 
is  too  well  settled  to  be  questioned."  •  That  < 
no  occupation  was  first  laid  down  in  MUward 
2  W.  Bl.  1830.     There  is  another   except! 
where  the  property  is  outside  the  parish  or  \ 
and  that  exception  is  recognised  in  a  dkium  of] 
man,  J.,  va\W<dkeT  v.  QreoA  We$iem  SaHuftufC 
k  E.  325.    And  in  The  OhurehtoardenM  of  T' 
V.  Shaw,  10  Q.  B.,  at  p.  881,  Lord  Denman  i 
soon  as  the  land  is  shown  to  be   in   the 
A.  B.  to  be  the  occupier,  the  case  iBprimjBfat 
within  the  Statute  of  Elizabeth,  the  rate 
good,  and  Jurisdiction  attaches ;    whether  ' 
facie  case  can  be  answered  by  any  olrcua 
ing  the  character  of  the  occupation  is 
determined  by  the  Court  of  Appeal  on  appeal  i 
desire  to  reserve  a  further  possible 
which  I  express  no  opinion— namely,  where  tksl 
tion  from  rating  is  enacted  by  a  public  Aet  c 
ment  of  which  the  whole  world  has  notfoe,  i 
the  rating  authority  nrast  or  ought  to  know,  i 
as  soon  as  the  statute  is  read,  destroys  ths  i 
without  throwing  any  onus  upon  the  occupier  of  | 
anything  so  as  to  gain  the  exemption  for  hii  j 
I  am  not  sure  whether  the  justices  may  not,  io  t 
refuse  to  enforce  the  rate.     I    desire  to  i 
opinion  upon  it.    The  justices  here  ought  to  hsn 
the  order,  and  so  the  appeal  must  be  dismisfed. 

Apf^  ditmined. 

Solicitors  for  the  prosecutors,  Merediik  A 
W.  A.  Hubbard,  Bamsgate. 

Solicitors  for  the  Smaekowners'  Ice  Oo.,  F. 
Co,f  for  Edwards  A  Son,  Bamsgate. 


From  Prob.  Div.  &  Adm.  Div.  (Divorce)* 

LANeWOBTHT  V.  LllTOWOBIHT.  (*•) 

NuUity  of  marriage^Provision  for  iinie  ^/  *^  ■ 
Uon-^Provieion  in  final  eZscree— 80  dt  H  ^**fj 
M.  32,  35—22  <fe  23  Viet.  c.  61,  e.  4-2S  A  H  r^ 
144,  s.  7. 

The  court  ha$  power  io  insert  in  the  find  ' 
nullity  of  marriage  a  provision  for  the  maint» 
the  issue  of  the  oohahiUOion,  and,  if  M^^^*^^'^ 
pone  making  the  decree  absokde  till  maUrim  tf^ 
the  court  to  settte  the  terms  of  the  provision  are  t 
before  it.  -^i 

Dedsian  of  Butt,  J.  (reported  ante,  p.  276),  <^^rs*| 

Appeal  from  a  decision  of  Butt,  J.,  reported  fl«*»J 

The  proceedings  were  commenced  by  the  ^'  ^  \ 
sought  restitution  of  conjugal  rights.    '^®"?!!7dd/ ' 
defence  alleged  that  the  marriage  had  not  v»^  ^ 
solemnised  according  to  law,  and  prayed  for  *  ^^f^ 
nullity,  and  on  the  22nd  of  June,  1885,  HiMW»  ^ 
made  a  decree  nisi.    After  the  six  month«n*wts^ 

f (a.)  Beported  by  0.  Abohxr  Ooox,  E^i  ^•'^^ 
Law. 
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fllapae  before  tbe  decree  oonld  be  made  absolate,  the  case 
came  into  the  Hat  of  decreea  nisi  to  be  made  abeolate. 
A  motion  was  then  made  that  there  ehould  be  inserted 
in  the  final  deoree  a  proficion  for  the  child  of  the  co- 
babitetioii.  Butt»  J.,  on  the  3rd  of  February,  postponed 
laakiDg  the  deoree  absolate  till  he  should  have  materials 
bslore  him  for  settling  what  profision  should  be  made 
for  the  child. 
The  father  appealed. 

Indervnck,  Q.C.,  and  MiddUton,  for  the  appellant. — 
After  tbe  six  months  from  the  decree  nisi  it  is  the 
farty's  right  to  have  it  made  absolate  if  there  has  been 
fr%  intervention  by  the  Queen's  Proctor  or  any  other 
^rson  :  93  &  34  Vict.  c.  144,  s.  7 ;  Stoate  v.  StoaU,  2 
Bw.  &  Tr,  384,  9  W.  R.  Div.  Dig.  10,  A  petition  for 
maintenance  for  the  child  can  be  presented  afterwards  : 
t%  &  23  Vict.  c.  61,  s.  4.  The  only  case  where  the 
making  of  the  decree  absolute  is  to  be  suspended  is 
when  a  settlement  is  to  be  made :  20  ft  21  Yiot.  o.  85, 
1.  32.  [BowBir,  L.J.,  referred  to  Prole  t.  Scady,  16 
W.  B.  295,  L.  B.  3  Gh.  220.]  But  the  section  does  not 
apply  at  all  in  a  case  where,  as  in  this,  the  marriage  was 
void  ah  iniHo. 

Baufordy  Q.O.,  and  BoU'InM$t  for  the  respondent! 
efted  WaUcn  v.  WaU<m,  L.  B.  1  P.  ft  D.  227,  14  W.  B. 
Fkob.  Dig.  6 ;  Bradley  ▼.  Bradley,  26  W.  B.  831,  3 
P.B.  47;  £a<AamT.  Latham,  9  W.  B.  680,  2  8w.  ft 
Tr.  S99;  Palmer  t.  Pahner,  4  8w.  ft  Tr.  143$  and 
were  then  stopped  by  the  court 

Inderufick,  Q.C.,  replied  on  the  cases. 

C3RDN,  Ii.J.-T*In  thii  case  Butt,  J.,  hu  refused  to 

Bska  abeolnte  a  decree  nisi  for  annulling  the  marriage 

of  the  parties,  on  the  ground  that  he  had  power  to  make 

[     (Toriajon  for  the  child  of  the  cohabitation  in  the  decree 

I     thaolnte.     It  is  said  that  by  the  Act  of  1859  the  court 

E     te  the  same  power  of  making  such  a  profision  after  the 

r      deotee  has  been  made  absolute  as  before,  and,  therefore, 

[      that  there  Ib  no  reason  for  postponing  the  making  of  the 

f      deoes   absolute.     No  doubt  it  would  be  within  the 

iudgs^B  discretion  to  adopt  that  course,  but,  in   my 

opinion,  he  had  a  discretion  to  adopt  the  other. 

OriginaUy  all  decrees  were  made  abeolute  at  first,  but, 
by  a  later  Act,  it  was  provided,  to  avoid  collusion,  that 
there  should  at  first  be  a  deoree  nisi,  and  that  it  should 
not  be  made  abeolute  until  a  certain  time  had  elapsed, 
and  then  only  by  order  of  the  judge.  Then  it  is  said 
that,  by  section  7  of  the  Act  of  1860,  after  the  expira- 
tion of  the  allotted  time,  the  party  who  has  obtained 
the  decree  has  an  absolate  right  to  haTe  it  made  abso- 
lute. It  would  be  curious  if  the  Judge  had  no  discretion 
after  the  expiration  of  the  time,  though  the  decree 
oonld  only  be  made  abeolate  by  his  order.  In  my 
opinion  thi  section  gites  no  right  to  the  party  to  hate 
lUs  decree  nisi  made  absolute,  but  only  prohibits  the 
Jndge  from  making  it  abeolate  before  a  certain  time  has 
elapsed.  The  Act  directs  what  is  to  be  done  when  the 
Onsen's  Proctor  interTenes,  but  it  does  not  say  that  if 
no  cause  is  shown  the  deoree  shall  be  made  absolute. 
By  section  35  of  the  Act  of  1857  the  court  has  power  to 
Bttke  the  proTiaion  asked  for  in  this  case  in  the  final 
daciee.  If,  when  the  allotted  time  has  elapsed^  and  the 
oourt  has  power  to  make  the  decree  absolate,  and  thinks 
it  ought  to  be  made,  there  are  not  suificient  materials 
kofoxe  the  judge  to  enable  him  to  make  the  proTiaion, 
he  has  a  discretion  to  postpone  making  the  final  decree 
^tU  he  has  the  materials  upon  which  he  can  decide  as 
to  the  provision.  The  case  of  nullity  of  marriage  is 
Intentionally  within  the  Act,  and  so  is  the  child  of  the 
two  penona  whose  marriage  is  the  sabject  of  the  pro- 
eeedhigs.  Therefore,  though  the  court  could  make  tbe 
ordsr  subsequently,  the  jadge  aoted  within  his  discre- 
tion ixL  postponing  the  decree  abeolute.    The  cases  show 


the  view  which  has  been  aoted  upon.  If  there  had  been 
a  positive  right  to  have  the  deoree  abeolnte  it  could 
hardly  have  been  altered  by  a  subsequently  provided 
mode  of  making  absolute  the  deoree  nisi.  An  Act 
would  not  take  away  rights  which  had  already  aooroed. 
I  think  Butt,  J.,  was  right. 

BowxN,  L.  J. — I  am  of  the  same  opinion.  The  decree 
absolute  is  not  a  mere  matter  of  form,  bat  the  court,  to 
the  last  moment,  retains  its  power.  It  Is  in  the  reason 
of  the  thing  that  this  should  be  so,  but  also  I  think  it 
follows  from  section  7  of  the  Act  of  1860. 

Fbt,  L. J. — I  agree.  I  think  the  decision  flows  from 
the  very  words  of  section  35  of  the  Act  of  1857.  A 
judicial  duty  Is  cast  on  the  court.  In  this  case  the 
judge  thought  it  would  be  right  to  intxodaoe  a  provision 
for  the  child  into  the  final  decree,  and  therefore  post- 
poned the  making  of  it,  acting  within  his  duty  and 
competence.  And,  though  it  was  competent  to  him  to 
make  the  provision  after  tbe  final  decreci  he  had  juris- 
diction to  do  it  in  the  decree*  The  appeal  mast  be 
dismissed. 

Appeal  dkmisied* 

Solicitors,  Birchams  S  Co.;  Lumley  ds  Lumhy. 


From  Prob.  Div.  ft  Adm.  Div.  (Probate.)  Jan.  27,  28. 

Willis  v.  Eabl  Bsaughaxp.  (a.) 

Pra^Mci^Dismissing  ocf kni  as  frivciaus  and  veaoaHmu 
— BeoocaiUm  of  letters  of  adminietrati&n-^Original 
odminieArator  dead^AcOon  against  his  representO' 
«<V0S— 23  A  24  FtM.  c.  38,  s.  13. 

An  action  Irought  against  the  representaiives  of 
deceased  ctdministrators,  claiming  to  have  the  grant  of 
letters  of  administration  recalled,  dismissed  as  being 
frivolous  and  veooatious,  on  the  grounds  that,  as  the 
powers  conferred  hy  the  grant  ceased  on  the  death  of 
the  original  grantees,  it  was  not  necessary  to  recall  the 
grant ;  that  the  representatives  of  the  grantees  were  not 
concerned  with  the  question  of  the  propriety  of  the  grant ; 
and  that  no  good  could  result  from  the  action,  as  any 
claim  against  the  representatives  of  the  original  ad* 
miniitrators  in  respect  of  their  distrihuHon  of  their 
intestatifs  estate  would,  having  regard  to  the  time  which 
had  elapsed  since  his  death,  he  liarred  hy  2Z  A  21  Vict, 
c.  38,  s.  13. 

Decision  of  Butt,  J.,  affirmed. 

Appeal  from  a  decision  of  Butt,  J.,  dismlsslDg  the 
plaintiffs  action  as  frivolous  and  vexatious. 

The  plaintiff  alleged  that  he  was  second  ooosin  to  Wm. 
Jennens,  who  died  in  1798,  a  bachelor  and  intestate. 
Administration  to  his  ettate  was,  in  July,  1798,  granted 
to  William  Lygon,  afterwards  Earl  Beauohamp,  and  to 
Hary,  Viscountess  Andover,  as  being  his  next  of  kin  en- 
titled to  the  grant.  In  Kovember,  1817,  letters  of  ad- 
miniitration  de  bonis  non  were  granted  to  Lady  Beaa- 
cbamp,  as  representative  of  her  husband)  who  had  sur- 
vived Lady  Andover. 

In  1880,  the  present  plaintiff  (with  others)  brought  an 
action  in  the  Chancery  Division  against  the  then  repre- 
sentatives of  the  original  admiuistrators,  claiming  to 
recover  residue  of  tbe  estate  of  Jonueus  alleged  to  have 
come  to  the  hands  of  the  defendants.  Demurrers  put  in 
by  the  defendants  to  this  action  were  on  the  8id  of 
November,  1880,  allowed,  on  tbe  ground  that  the  right 
to  eue  the  administrators  was  barred  by  tbe  lapse  of  more 

(a.)  Beported  by  H.  P.  Ambdkos,  £«q.,  Basriater-at- 
Law. 
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than  twenty  years,  by  Tirtae  of  23  ft  24  Vict.  o.  38,  i. 
13. 

On  the  Srd  of  Hay,  1882,  Isaao  Martin  obtained  a 
grant  of  letters  of  administration  with  the  will  annexed 
of  the  personal  estate  of  Jennens  left  unadministered  by 
Lord  and  Lady  Beanchamp  and  Lady  AndoTor,  and  in 
1863  brongfat  an  aoUon  a^dnst  the  present  Lord  Bean- 
champ  for  an  aoooaut  of  Jennena*  estate  come  into  the 
hands  of  the  former  Lord  and  Lady  Beanchamp.  Pro- 
ceedings in  this  action  were  stayed  nntil  the  costs  in- 
curred in  a  former  action  had  been  paid  by  Martin :  see 
the  report  of  the  case,  32  W.  B.  17,  25  Ch.  D.  12. 
The  present  plaintiff  claimed  that  he  was  the  per- 
son really  entitled  to  represent  the  next  of  kin  of 
Jennens,  and  he  desired  to  haTe  the  former  grants 
of  letters  of  administration  revoked*  For  this  par- 
pose  he  had  brought  an  action  against  Martin  for 
the  revocation  of  the  grant  to  him,  and  the  making  of  a 
new  grant  to  himself.  The  present  action  was  against 
the  present  Earl  Beanchamp  and  a  Mr.  Ooe,  who  were 
respectively  the  personal  representatives  of  the  first  Earl 
Beanchamp  and  Yisconntess  Andover,  claiming  the 
revocation  of  the  original  grant.  In  this  action  the 
plaintiff  did  not  expressly  claim  a  new  grant  to  himself. 
Batty  J.,  dismissed  this  action  as  frivolous  and  yexatious, 
on  the  ground  that,  even  if  the  plaintiff  should  succeed 
In  obtaining  a  revocation  of  the  grant,  still,  by  reason  of 
S3  ft  24  Vict.  c.  38,  s.  ]3»  he  would  not  be  able  to  re- 
cover any  property. 

The  plaintiff  appealed. 

Tnderwick^  Q,0.^  and  Middlelon,  for  the  appellant. — 
Section  13  does  not  apply,  as  this  is  not  an  action  to 
teoover  any  part  of  the  estate  come  into  the  hands  of  the 
original  administrators,  bat  an  action  to  revoke  the  grant 
of  administration  itself.  And  inasmuch  as  the  original 
grant  was  made  to  first  cousins  of  Jennens,  the  plain- 
tiff, as  second  cousin,  cannot  obtain  a  grant  de  bcni9  non 
until  that  grant  Is  revoked. 

Jeune  {Edward  Clarke,  Q.C,  with  him),  for  the 
respondent. — ^The  intention  of  section  13  was  that  the  de 
/ado  administrator  should  have  the  benefit  of  the  pro- 
tection arising  from  lapse  of  time.  If  the  old  grant  of 
administration  were  revoked,  the  plaintiff  would  then 
have  to  bring  a  new  action  against  the  representatives  of 
those  who  had  been  de  facto  administrators,  and  section 
13  would  be  a  ber  to  such  an  action.  Moreover,  no 
instance  can  be  found  of  the  revocation  of  a  grant  of 
admlnlstrfttlon  after  the  death  of  the  grantee.  An  ad- 
ministrator Is  a  mere  olBolal  of  the  court;  the  grant 
Is  merely  personal,  and  with  his  death  It  comes  to  an 

Olid* 

He  alio  laferred  to  ord.  25,  r.  4. 


Indtrwick,  Q.C.^  replied. 


Cur.  adv.  vtdt. 


Jan.  28.—- OonoN,  L.J. — ^This  is  an  appeal  from  an 
order  of  Butt,  J.,  dismissing  this  action  on  the  ground 
that  it  Is  frivolous  and  Tezatioas.  Beferenoe  has  been 
made  to  ord.  25»  r.  4 ;  bat,  In  my  opinion,  that  rule  does 
not  apply  here.  It  only  applies  to  what  appears  on  the 
pleadings,  and  enables  the  courti  now  that  demurrers 
are  done  away  with,  to  act  If,  on  the  face  of  the 
pleadings,  It  Is  of  opinion  that  the  action  Is  frivolous  and 
Tezatlous.  But  that  Is  not  the  main  ground  upon  which 
this  case  has  been  argued  here. 

The  order  was  made  In  the  exercise  of  the  undoubted 
Jurisdiction  which  the  court  has,  when  upon  the  facts 
the  astion  Is  shown  to  be  frivolous  and  vexations,  and  Is, 
therefore,  an  abuse  of  the  process  of  the  court,  to  stay 
or  dismiss  the  action.  Now,  this  action  is  of  a  curious 
nature.  [His  lordship  here  referred  to  the  facts  and  to 
the  previous  litigation  with  regard  to  Jennens*  estate, 


m 


and  continnbd :— ]    It  is  said  on  behalf  of  the  i 
that  It  Is  necessary  to  get  the  grant  of  letteis  of  i 
istration  in  1817  set  aside  in  order  to 
establish  his  right  to  admlniator  the  estate, 
contends  that  that  grant  was  a  nnllity,  on  (' 
that  he  Is  a  nearer  relative  to  the  deceased 
who  got  the  grant  as  his  next  of  kin.    But.  i 
can  ascertain,  there  Is  no  such  neoeesity.    If  I 
of  administration  granted  to    Martin,  whlok  ( 
subsisting,  stand    in  the   waj   of   the 
tatning  a  grant  to  himself,  he  rnnst^ 
them  recalled.    But  the  powers  oonferrad  I 
administration  cease  entirely  on  the  death  of  f 
not   being  in  any  way  transmissible  to  his  i 
tives,  and.  In  point  of  principle,  it  cannot  be  i 
get  the  grant  recalled  when  the  grantee  has  I 
died,    and   the    power    has    oome    to 
executors  or   administrators  represent  the  < 
ministratoT  only  as   being  posseaaed  of 
estate,  and  it  does  not  appear  that  the 
Oourt  of  Probate  requires  any  anch  action  i 
instituted.    And  what  Is  the  object  of  thls| 
might  be  amended  by  asking    to  have 
Martin  recalled  and  a  grant  made  to  the 
it  Is  hardly  suggested  that  if  this  were 
tiff  would  get  any  money  at  all  in  respect  ( 
lordship  here  dealt  with  a  suggeetion  that  I 
be  personal  estate  of  the  deceased  still 
and  examliied  the  evidence  thereon, 
conclusion  that  such  was  not  the  fact*] 

Then  it  was  urged  on  behalf  of  the  appensotl 
preTioas  proceedings  were  defeated  by  23  &  Hi 
38,  and  that  he  now  sought  to  set  aside  the  gr 
letters  of  administration  in  1798  and  in  1817 is^ 
get  rid  of  that  statute.    But,  in  my  opinion,  f 
not  be  the  result.  Section  13  of  that  statute  | 
'*  after  the  Slst  of  December,  1860,  no  suit  ( 
ceeding  shall  be  brought  to  recover  the  ] 
or  any  share  of  the  personal  estate,  of  any  ] 
intestate,  possessed  by  the  legal  personal ; 
of  such  intestate,  but  within  twen^  years 
present  right  to  receive  the  same  shall  hsfs  i 
some  person  capable  of  giving  a  discharge  fort 
of  the  same."    Now  It  Is  true  that  the  lettenl 
Istration  on  which  the  plaintiff's  title  woold  I 
be  of  recent  grant,    but  in  substance  ths| 
object  would  be  to  recover  against  the  i 
the  administrators,  on  the  ground  of  his  I 
relative  to  the  deceased  than  the  persons 
they  had  distributed  his  personal  estate.    In  n7<l 
having  regard  to  the  statute,  even  If  the  letttf  ^ 
ministration  were  recalled,  the  action  against  t*^'* 
sentatives    of   the    original   adminiitratois  i 
hopeless ;   and,  therefore,  I  cannot  but  look  < 
action  as  vexatious  and  unnecessary,  and 
can  produce  no  good  result    There  Is  no  j 
the  plaintiff  obtaining  any  good  if  he  sn  , 

action,  and  obtains  a  grant  of  letteis  to  hlnieB|^ 
defendants  are  in  reality  being  called  upon  toj*" 
the  question  of  rdationship  to  the  deossiped,^tf^ 
the  vast  number  of  years  which  have  elspwa  < 
death,  without  the  probability  of  any  good  •^JJii 
from.    On  these  grounds,  therefore,  hi  mj  ^'ff^ 
order  of  Butt,  J.,  was  right,  and  the  appeal  Ih» 


i  penooal 


ibsiB|« 


BowBT,  Ii.J. — I  am  of  the  same  opinion. 


action  ought  to  be  stayed,  as  being  vezstioo'  J^^n 
meaning  attached  to  that  word  by  the  oonrts*  v»  ^ 
can  reaUy  lead  to  no  possible  good,  ^^^^^rl^ 
under  the  rule,  as  Gotten,  L.J.,  has  ^M;  ^p^r 
have  more  than  once  pointed  out,  neither  ^\^^Z^d 
that  particular  rule,  in  any  way  deprJyg  tna  ^  ^ 
the  inherent  power  which  every  cow*  ^TgMf^ 
prevent  the  abuse  of  legal  machinery ;  ^^^^^v 
it  clearly  will  be  an  abuse  of  legal  BUM*io<9  ^'  '^ 
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pOMlblo  benefit,  the  defendants  were  to  be  dragged 
timmgfa  a  fitigation  which  in  this  case  would  be  long 
and  «zpensiTe. 

I  think  there  are  a  great  number  of  objections  to  this 
action.  In  the  first  place,  I  cannot  understand,  nor  do  I 
ttink  wo  haTe  had  any  satisfactory  explanation  offered 
to  us,  why  these  defendants  are  made  defendants  to  the 
suit.  A  gnnt  of  administration  is  a  personal  grant. 
On  the  death  of  the  administrator  there  is  no  succession, 
and  no  authority  derired  from  the  original  grant  is 
transmitted  to  ^e  personal  representatiTes  of  the 
deceased  administrator.  It  seems  to  me  to  follow  from 
this,  in  the  first  place,  that  it  is  wholly  unnecessary  to 
gft  a  grant  of  letters  of  administration  to  a  deceased 
person  reroked,  because  the  grant  is  already  extinct 
with  his  death ;  nor  have  we  been  able  to  disoorer  for 
ouseltes,  or  from  those  whom  we  have  consulted,  any 
pieoedent  for  a  suit  of  the  kind.  However,  it  is  not 
absolutely  neoeasary,  perhaps,  to  say  that  such  a  suit 
enmot  be  maintained,  but  it  certainly  seems  to  me  to  be 
peifeetly  clear  that,  even  in  a  suit  to  revoke  the  grant 
of  letters  of  administration  to  a  deceased  person,  to 
Join  the  representatives  of  a  deceased  administrator  is  a 
misapprehension  of  the  legal  principle.  I  cannot  see 
how  they  can  have  anything  to  do  with  such  an  action  ; 
and,  is  fact,  I  think  they  have  been  Joined  in  this  parti- 
ealar  suit  by  some  confusion  of  thought.  It  was 
fbit,  probably,  that  if  the  grant  of  letters  of  adminis- 
tration, which  is  now  sought — or  rather,  which  is  sought 
in  oollateral  proceeding»--by  the  present  plaintiff  is 
oMainady  the  persons  against  whom  he  would  ultimately 
daaiie  to  proceed  for  the  purpose  of  recovering  the 
penooal  estate  which  he  supposes  due  to  him  would 
be  the  personal  representativea  of  the  deceased  adminis- 
tnton;  bat  it  does  not,  to  my  mind,  at  all  follow  that 
bennae  in  the  future  proceedings  they  would  be  neces- 
wij  parties— future  proceedings  which  can .  only  be 
fNtecated  if  the  plaintiff  succeeds  on  the  present 
tfflioation — these  defendants  are  properly  Joined  in  the 
pnmt  application.  It  seems  to  me  that  is  a  confusion  of 
Ooaght,  and  upon  that  ground  alone  I  think  the  present 
aettm  ought  to  be  dismissed.  But  if  we  proceed  further, 
and  oonsider  what  possible  advantage  can  be  obtained 
hy  the  present  appellant,  the  answer  seems  to  me  to  be 
that  he  has  not  given  us  any  material  for  supposing  that 
he  can  get  a  single  farthing  of  benefit,  or  a  single  right 
dadared,  which  is  of  any  value  to  him  whatever,  by  the 
proeeedinge  in  this  action.  As  regards  ell  the  acts  done 
by  the  administrators  bond  flde,  the  grant,  if  it  were  set 
aalde»  would  have  been  voidable  only,  and  not  void,  and 
tile  revocation  of  it  would  not  displace  all  acts  which 
have  been  done  under  the  revoked  letters ;  and  as  regards 
tiie  property  outstanding,  the  ordinary  Statutes  of  Limi- 
tation would  apply.  It  may  be  that  the  appellant  would 
daalre  further  to  avail  himself  of  any  remedies  open  to 
him  lor  the  original  breach  of  trust ;  but  without  pro- 
nouncing absolutely  that  the  statute  of  1860  would 
apply  to  such  a  case»  though  I  am  rather  inclined  to  think 
it  would — and  I  follow  the  view  of  Cotton,  JmJ.,  without 
prononndng  thereon^t  seems  to  me  to  be  manifest  that 
no  oaoe  Is  miide  out  by  the  evidence  which  would  Justify 
ua  in  suppoeing  there  is  any  property  at  all  which  would 
be  leooveied  by  the  appellant,  even  if  there  were  a  grant 
ef  letters  of  administration  made  to  himself. 

Under  those  circumsfances  I  think  this  action  ought 
to  be  stopped  as  frivolous  and  vexatious.  It  ii  quite 
true  that  one  ought  not  lightly  to  stay  an  action  at  its 
inoeptiouy  or  to  pronounce  to  be  frivolous  and  vexatious 
a  prooeeding  the  object  of  which  is  to  ascertain  and 
deeltte  a  right ;  but  here  I  think  it  is  obviously  and 
manifeatiy  fbr  the  benefit  of  both  parties  that  we  should 
explain  to  the  plaintiff  at  this  early  period  that  he  has 
reidly  no  right  iHiich  he  can  prosecute  with  any  success. 
If  ihis  litigation  in  which  he  is  involving  the  defendants 
k  pomed,  it  will  be  an  extremely  costly  one ;  and  I 


think  we  are  bound  in  their  interest  to  at  once  dedde 
the  point  submitted  to  us  by  saying  that  they  ought  not 
to  be  harassed  by  a  litigation  which  can  reaUy  come  to 
nothing  in  the  end. 

Fbt,  lhJ» — ^I  am  of  the  same  opinion.  I  thfaik  that 
this  action  ought  to  be  stayad  under  the  general  Juris* 
diction  of  the  court  to  prevent  the  prosecution  of  frivolous 
and  vexatious  actions,  and  I  think  it  Is  hardly  going  too 
far  to  say  that  an  action  begun  ninety  years  after  the 
death  of  the  person  to  whose  estate  it  relates  is  almost 
primS  facie  vexatious.  I  say  that  beoause  one  knows  the 
presumption  which  the  law  raises  in  favour  of  owners 
and  possessors  of  property,  and  the  existence  of  Statutea 
of  Limitations,  one  or  other  of  which  is  almost  alwaya 
found  to  stand  in  the  way  of  proceedings  brought  after 
such  a  lapse  of  time.  I  think,  therefore,  that  it  was 
reasonable  to  require  the  plaintiff  to  show  what  fruits  he 
expects  to  reap  from  this  action. 

Now,  he  has  suggested,  in  the  first  place,  out- 
standing property  which  he  will  be  able  to  get  in ;  but, 
considering  the  lapse  of  time,  that  seems  extremely 
improbable.  Then  he  suggests  the  probability  of  hia 
recovering  property  from  the  estates  of  the  original 
administrators ;  but  he  has  shown  us  nothing  which  can 
induce  us  to  believe  that  that  is  probable.  I  think, 
therefore,  that  the  plafaitiff  is  unable  to  shew  the  pio« 
bability  of  any  beneficial  result  flowing  from  the 
prosecution  of  his  action. 

But,  in  my  opinion,  the  action  is  frivolous  and  vexations 
on  the  pleadings  themselves,  and  I  say  that,  even 
assuming  they  were  to  be  amended  by  making  the  action 
to  be  brought  with  the  view  of  obtainfaig  letters  of 
administration  in  another  proeeeding ;  for  it  appears  to 
me  that  the  legal  personal  repreeentatives  of  a  deceased 
administrator  have  nothing  whatever  todo  with  defending 
the  propriety  of  that  grant  of  administratfon.  They  te 
no  way  claim  under  that  grant,  and  they  are  in  no  way 
bound  to  defend  or  to  disouss  the  propriety  of  tlM  grant* 
I  think,  therefore,  that  the  defendants  are,  so  to  speak, 
entire  strangera  to  the  question  which  the  plaintiff 
proposes  to  put  to  them  in  this  action.  It  so  appears  on 
the  statement  of  dalm,  and  I  agree  with  what  has  been  said 
by  Bowen,  L.  J.,  that  the  real  object  of  this  action  is  not 
to  discuss  with  the  defendants  the  propriety  or  im- 
propriety of  the  grant  of  the  letters  of  administration  to 
their  predeoessors,buttoassistaclaimwhichitissugggested 
the  new  administrator,  wlien  appointed,. mi^  haveagainst 
the  personal  estatea  of  those  deceased  adn^nistratois — a 
right  in  equity,  or  a  cause  of  action  which  is  not  stated 
in  the  present  proceedings,  and  with  which  the  Ooort  of 
Probate  was,  of  eonrse,  not  concerned.  For  thesereaaona, 
then,  I  think  the  appeal  must  be  dismissed. 

Appeal  dismUied. 

Solicitor  for  the  appellant,  8.  E,  Lamhert* 

Solicitors  for  the  respondents,  Wal/orda. 
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MoB0Air  «•  Bbuooe.  (a.) 

Rradice — Specific  performancC'^Vendor  and  purchaser 
-^  Vendor  plaintiff— Specific  performance  ordered— 
Neglect  ofpurchaeer  to  complete — Form  of  order. 

In  this  case  the  ohief  derk  had  made  a  oertifloate 
stating  that  a  oonToyanoe  had  been  settled  and  a  time 
and  place  fixed  for  completion  (in  aooordance  with  the 
order  made  on  December  18,  ante^  p.  193). 

Marten,  Q*C.,  and  Alan  Stewart,  for  the  plaintiff, 
now  produced  an  affldavit  that  the  defendant  had  not 
attended  nor  paid  the  purchase-money,  and  moved  for  an 
order  that  the  plaintiff  might  be  at  liberty  to  deposit 
the  escrow  and  the  deeds  and  documents  in  court,  such 
deposit  to  be  Terifled  bj  affldaTit,  and  such  affidavit  to 
be  entered  as  read  in  the  present  order,  and  thereupon 
for  an  order  for  payment  within  four  days  after  service 
of  the  order,  and  that  the  defendant  should  pay  the 


MiUar,  Q.O.,  and  Herbert  Fou,  for  the  defendant. 

Bacon,  Y.C,  made  the  order. 

SoUdton,  TiObot  A  Quayle,  for  TaiM  <ft  Wood,  New- 
town; B*  A.Bicde. 


Oban.  Div.  ] 
V.C.B.     I 


Feb.  10. 


Dbitfield  Linsebd  Cakb  Co.  v.  "Watebloo  Mills 
Co.  (a.) 

Faient^Infringement^Threat  of  legal  proeeedinge^ 
**  Oircidari,  adtfertieemeniB,  or  otherwise  "-^Private 
leUer^Fatents,  Designs,  and  Trade^Marks  Act,  1883 
(46  <ft  41  Vict,  c  57),  a.  82. 

The  defendanii^  solicttars  toroite  a  letter  to  the  plain* 
Uffs  alleging  infringement  of  patent  and  threatening 
legal  proceedings.  This  letter  was  subsequently  con* 
firmed,  but  was  not  followed  up  by  action. 

Held,  that  Vie  letter,  aUhough  not  published,  con- 
etitut^  a  threat  within  tJte  proviiions  of  section  32  of 
the  Patents,  Designs,  and  Trade^Marks  Act,  1883,  and 
muit  be  resU'ained  by  i^function. 

Trial  of  action. 

The  plaintiiZs,  the  Driffield  and  East  Biding  Pare 
Linseed  Gake  Ck>.  (Limited),  claimed  under  the  Patents 
Act,  1883,  s.  32,  to  reetrain  the  Waterloo  Mills  Cuke 
and  Warehousing  Co.  (Limited),  ixom  making  or  con- 
tinuing threats  of  legal  proceedings  in  respect  of  an 
alleged  infringement  of  a  patent. 

On  the  17th  of  December,  1884,  the  defendants' 
solicitors  wrote  to  the  plahitifh  as  follows : — *'  Gentle- 
men,— ^Wehave  been  oonsnlted  by  the  Waterloo  Mills 
OiJEe  and  Warehousing  Co.,  Limited,  with  reference  to 
the  Infringement  by  yon  of  patents  held  by  them  in 
oonneotion  with  the  mannfacture  of  round  feeding  cake, 
and  we  have  been  instmoted  to  give  yon  notice,  as  we 
now  do,  that  you  have  been  and  are  infringing  those 
patents,  and  that  unless  you  forthwith  discontinue  such 
infringement,  legal  proceedings  will  be  taken  in  order 
to  compel  you  to  do  so." 

After    some   further    correspondence   between    the 

\a,)  Heportod  by  H.  0.  Rofbr,  Esq.,  Barrister- at-Law.  ^ 


secretary  to  the  plaintiffs  and  the  defendaoti'  i 
in  which  the  former  denied  that  thece  bMli 
infringement,  the  latter,  on  the  13th  of  Jsu 
wiote  to  the  former  as  follows :— <*  Dear  Sii^ 
desired  by  our  clients,  the  Waterloo  MiU  Oo., 
the  notice  given  and  letters  written  to  you 
and  to  inform  you  that  they  do  not  propois 
the  details  for  which  you  ask,  but  to  '    ' 
that  they  wttl,  if  their  patents  are  infiinipl 
company,  take  the  necessary  legal  steps  to 
rights,  as  also  to  recover  damages  for  tiis 
may   sustain.      Fall  particulara  of   their 
presume  you  already  have." 

The  defendants  took  no  steps  to  carry  oat 
of  legal  proceedings,  so,  on  the  16th  of  " 
the  plaintiiZs  oominenced  this  aotion. 

The  defendants,  by  their  statement  of  d( 
that    the    plaintiffs  had    infringed  their 
insisted  that   there    had  been  no  tfareati 
section.      They  subsequently,    after  the 
pleadings,  withdrew  the  charge  of 

The  plaintiffs  stated  that,   in  oonseqai 
threats,  they  had  stopped  the  erection  of  n( 
for  making  round  cakes,  and  had  inenrred 
expense  in  preparing  evideuoo   to  meet  th« 
infringement. 

Aston,  Q.C,  Millar,  Q.C,  and  Ohadwydtl 
the  plaintifEs.— The  defendants  have  ti 
legal   proceedings    for  alleged   infringeaMati| 
patent  within  seoUon  32  of  the  Patents, 
Trade-Marks  Act,  1883,  and  have  not  foUofdl^ 
threats  by  bringing  an  action.    We  ask  for  1 1 
injunction  and  damages. 

Marten,  Q,C,,  and  K,  Parker,  for  the 
These  letters  were  private,  and,   thereforo^ ) 
within  the  section,  which  refers   to  puhlio  { 
tions  only.    The  words  "or  otherwise"  mnik^ 
with  reference  to  the  previous  words,  "c 
tisements,"  and  mean  in  any  other 
generis:  Sandiman  v.  Breach,  7  B.  &  Cr.  M^ 
Ingham,  3  £.  &  Bl.  889 ;  R,  v.  Cleworth,  4  B.4f 
Willis  V.  Thorpe,  23  W.  B.  730,  L.  B.  10  " 
The  words  circulars    and    advertisements 
plural,  and  the  injunction  Is  to  be  against  I 
ance  of  the  threats ;  that  shows  there  must  IK 
of  communications.    This  is  a  penal  daassb  ■ 
be  construed  strictly.    If  this  letter  Is  hsidi 
threat,  solicitors  will  not  in  future  be  able  to  ^ 
the  other  side  at  all.    The  plaintiffs  ought  ^^ 
us  they  were  stopping  their  works,  and  called  ai| 
commence  proceedings. 

Aston,  Q,0,,  in  reply.— The  remedy  in  < 
new,  bat  before  the  Act  threats  of  this  sort  j 
restrained  by  injunction:  Hdlsey  v.  Brdherl 
W.  B.  9, 16  Oh.  D.  514.    The  cases  dtsd  ihs*| 
where  penal  statutes  are  concerned,  you  mnit  r' 
that  the  thing  done  is  within  the  scope  of  the  ( 
Act ;  that  it  forms  part  of  the  class  affected  t)j| 
The   class  in  this  case  consists  of  notiosi 
injury,  and  there  is  not  a  word  about  _ 
lawyer's  letter  is  an  aggravated  form  ^.^. 
must  do  injury.    No  person  is  to  threaten  ■"^t'JI 
to  interfere  with  his  bushieas.    Any  piaoii  J^F  ^ 
may  bring  an  aotion,  and  when  an  aetlon  is  W*" 
either  party  the  whole  question  is  remitted  to  » 


Bacon,  V.O.— The  question  before  me  is  ^^^^ 

ion  of  this  statute,  and,  as  far  as  I  ^^^iT^gjfioB* 

'"*,  time  that  the  question  has  oome  np  ,  ^V^ 

I  question  is  whether  this  case  is  witfwi  "  ^ 


tion  ( 

first  1 

The  ^ — . —  .w  .,..wv-w*  •««  „«w  «  -  -    ,i^tif 

section  so  as  to  justify  the  plaintiff  in  i^^  ^. 

proceedings.    Very  long,  elaborate,  and  !«■"** 
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Dritfisld  LnrtUD  Oau  Oo.  v,  Watbbloo  Milu  Go. — ^Pbabb  v,  FATTiNf on. 


HioK  Oonsf . 


ante  have  been  addraaied  to  me,  founded  ohfofly  on 
onses    under  the    Loid'e-day  Acts,   and  tbe  Thamee 
Navigation  ]awi»  and  so  on,  which  are  mere  oommon* 
plaoe.    Yon  oannot  oonstrae  penal  statutea  exoept  with 
the  utmoat  atriotneas.    If  there  are  any  means  hj  whioh 
tlia  eonrt  oan  a?oid  their  operation  npoo  objects  whioh 
wate  not  oontemplated,  it  will  aTail  itself  of  them.    If 
It  aippeara  that  the  statute  did  not  oontemplate  auoh  an 
Mt  mm  that  oomplalned  of,  then  it  will  not  be  held  to 
appljioit.    All  that  is  plain  law.    Here  we  haTe  a  new 
A«t  of  Ftollament,  paased  to  eoneot  the  state  of  things 
whioh  enabled  a  patentee  to  fulminate  his  threats  against 
aaybody  he  liked  without  thereby  inourring  any  liability. 
B  waa  to  stop  that  that  this  alteration  in  the  law  was 
made.    The  seetion  protldes  a  remedy  where  any  person, 
\f  obonlara,  ad^ertiaements,  or  otiierwiie,  threatens  "  any 
^faer  person."    Those  last  words  haTe  been  wholly 
emitted  in  the  argument,  but  they  throw  light  on  the 
lasanhig  of  the  section,  and  afford  a  dear,  unmistakable 
gdde  to  the  scope  of  the  Act    How  can  any  person 
who  baa  threatened  any  other  person  (a  company  being 
a  penon)  say  that  that  person  has  no  right  to  bring 
apdnat  him  the  action  for  which  the  section  proTides  P 
The  flnt  letter  haa  nerer  been  departed  from ;  it  has 
beoi  oonflrmed  and  continued,  and  has  ncTer  been  with- 
drawn.   The  threat  haa  been  continued  down  to  tbe 
inaent  time,  exoept  for  the  change  in  the  pleadings^ 
hf  which  the  defendants  withdrew  the  charge  of  in- 


Beally,  the  only  question  I  haTe  to  dedda  is  whether 
I  can  ccmBne  the  operation  of  this  section  to  dioulars,  and 
adYertiaements,  and  things  rfuidem  g$neri$.  The  Act 
mtf  fequins  that  the  threat  should  be  directed  against 
some  other  person,  and  I  cannot  say  that  this  threat  is 
act  within  the  proTisions  of  the  statute  without  straining 
ths  words.  On  the  contrary,  I  think  that  this  is  apcase 
in  wUdh  one  peison  has  threatened  another  person,  and 
Ikstthat  giTce  the  i^aintifli  a  clear  light  to  bring  thU 
aittm.  The  ontis  is  thrown  on  the  alleged  patentee  to 
tib  pcooeedings.  If  he  does  not  do  so,  the  threat 
waaJM  an  unjust  threat,  whioh  ft  is  the  object  of  the 
iMati  to  stop  and  punish.  Hie  defendants  threatened 
tbsplaintffBi|"You  haTe  infringed  our  patent,  and  we 
sn  going  to  prosecute  you,"  and  the  plaintiffs  are  en* 
tilled  to  an  injunction  to  restrain  that. 

Hie  reat  of  the  case  is  that  the  plaintifli  incurred 
apsttse  in  getting  up  eridence  and  employing  experts 
ts  ivport  on  their  machinery,  lliey  ought  to  hate 
tawwn  all  about  their  own  patent,  and  not  to  haTe  had  to 
Aploy  other  people  to  examine  it.  Their  new  business 
does  not  appear  to  haTe  been  carried  on  with  much 
Tigoar,  and  there  is  no  case  whateTer  for  an  inquiry  as 
to  damages.  The  plaintifEs  are  entitled  to  the  injunc- 
tion asked  for  in  the  terms  of  the  prayer,  from  making 
or  continuing  threats  of  l^gal  proceedings ;  and  they 
ttast  haTe  their  costs. 

Atkm,  Q.O^  asked  for  costs  on  the  higher  scale. 

BioQir,  y.O.— No,  I  do  not  think  so. 

SdUdtors,  Andrew  WoodAGkuier;  MaiyhsWt  BroofMt 
AOrtfKAsi,  for  HMm,  Soiu,  ^  Hodgeon,  Hull. 


Ohan  DiT. 
V.aB, 


Mt.I 


Veb.8 


Feasi  v.  PAsmraov.  (a.) 


Ohariiy'^  Scheme  of  eeUlemeni^JMendlff  eoMy-^ 
Poverty  not  an  eiaeniial  element  of  rdirf-^Oommi  of 
Charity  Commieeionere'^OharUahle  TrueU  Ad,  1858 
(16  A  17  Viet.  c.  137),  m.  17,  62. 

By  the  ruhi  of  a  friendly  eociety  aU  tnoneye,  eon* 
tributiona,  and  donatione  were  to  he  applied  for  the 
ohfeeU  of  the  society,  and  memhera  were  to  he  enfiUed  to 
rdiff  in  cases  of  accident  and  atcknese,  and  to  funeral 
expenses,  support  of  widows  and  orpJians,  and  to  sums 
payMe  at  death ;  poverty  was  not  an  essential  Hement 
to  eniiHe  a  member  to  relief. 

Edd,  that  the  society  was  a  charity,  and  that  the 
remainder  of  a  fund  cdlecled  by  veHuntary  subsoritntion 
for  the  relief  of  eoUiery  aocidents  might  be  transferred 
to  it;  but,  inasmuch  as  the  obfects  of  the  society  were 
wider  them  thoee  of  tJie  fund,  tJie  latter  must  be  settled 
sous  to  be  applicable  according  to  the  intention  qf  the 
original  subsoribers  only. 

Trial  of  action. 

The  object  of  the  action  was  to  obtain  the  saDotion  of 
the  court  to  a  scheme  for  transferring  part  of  the  sur- 
plus of  the  Hartley  Colliery  Aoddent  Belief  Fund  to 
the  trustees  of  the  Northumberland  and  Durham  Minen' 
Permanent  Relief  Fund  Friendly  Bodefy. 

In  and  about  the  year  1868  a  sum  of  i88»783  8s.  9d. 
was  raised  by  Tolnntary  subscription  for  the  relief  of 
sufferers  by  an  accident  at  Hartley  OolUery. 

On  the  25th  of  March,  1868,  the  execntiTe  committee 
of  the  fond  reported  that  there  was  a  surplus  of  £20,440, 
which  they  proposed  to  difide  amongat  twdte  coal- 
mining districts,  in  proportion  to  the  number  of  coal- 
miners  in  each,  the  sums  allotted  to  be  Tested  in  trustees 
and  administered  by  local  committees,  in  the  relief  of 
suffering  occadoned  by  eolUery  aoddents,  in  the  way 
which  might  appear  to  them  most  desirable.  While 
leaving  the  sectional  committees  to  be  guided  bf  dr* 
oumstances  in  administering  relief,  the  committee,  im- 
pressed with  the  necessity  of  stimolatfng  prudence  and 
forethought  amongst  miners,  most  earnestly  recom- 
mended to  the  Tarioas  local  committees  the  desirability 
of  encouraging,  with  the  means  thus  placed  at  thdr  dis« 
posal,  the  establishment  of  permanent  relief  funds  in 
their  respectlTe  localities,  and  of  aiding  those  already 
in  operation. 

By  a  further  report  of  the  5th  of  December,  1863^ 
the  execntiTe  committee  stated  that  only  ten  subscribers 
had  dissented  from  the  proposed  division,  and  that  they 
had  had  a  rateable  portion  of  their  subscriptions  returned 
to  them  ;  and  the  report  was  eonflrmed  by  the  general 
committee,  and  acted  upon. 

The  South  Durham  Distriot,  of  which  the  plaiatift; 
Sir  J.  W*  Pease,  Bart,  was  the  suryidng  trustee, 
TBcdTcd  £2,820  Ids.  8d.  as  its  share  of  the  surplus. 
This  sum  was  inreeted  in  Oonsds,  and  the  did- 
denda  paid  oTor  to  the  Hortfaumberland  and  Durham 
Ifinera'  Pennanent  Bdief  Fund  Friendly  Sodefy,  and 
it  was  now  piq^osed,  with  the  sanction  of  the  local  oom- 
mittee,  to  tranaf es  the  Gonads  into  the  name  of  four  of 
the  truitees  of  the  society  for  the  generd  purposes 
thereof. 

The  soeiety,  which  was  the  only  minera'  penaaaeBfe 
reUef  sodety  in  the  district,  was  established  in  1862, 
and  was  in  a  flourishing  condition.  By  its  rules  its 
opeiationa  were  confined  to  Northumberland,  Durham, 
Oumbedaad,  and  the  aerdaad  diatriot.  This  area  in. 
duded  the  South  Durham  Distriot  and  serenl  other 
of  the  districts  amongst  whioh  the  surplus  had  been 

(flk)  Reported  by  H.  0.  Bopbb,  Esq.»  Baidster-at-Iaw* 
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Hini4 


divided.     The  property  of  the  society  was  Tested  in  six 
trasteti.     By  the  rules  it  was  provided  that  the  ot)jects 
ci  the  society  should  be  the  raising  of  funds  by  volun- 
tary subscriptions  anongst  tha  membm  thereof  and  by 
donations ;  to  make  provision  in  cases  of  fatal  aoddents^ 
for  funeral  expenses,  the  support  of  widows,  chfldren, 
or  other  dependent  relatives  of  deceased  members ;  to 
provide  for  temporary  disablement;  to  help  old  and 
infirm  members,  and  to  pay  a  sum  at  the  death  of  a 
member.    All  persons  were  to  be  eligible  for  admission 
as  ordinary  members  who  were  employed  in  coal  or 
other  mines,  or  at  any  work  necessary  for  such  mines. 
By  rule  17,  "Separate  accounts  shall  be  kept  of  all 
moneys  received  or  paid  on  account  of  any  particular 
Innd  or  benefit  assured  by  the  sodety."    By  rule  25, 
any  member  removing  to  any  place  in  Great  Britain, 
imt  not  elsewhere,  or  changing  his  employment  to  any 
other  occupation   apart  from  the   mine,  except  that 
of  a  regular  soldier  or  sailor,  might  continue  to  be  a 
membw  of  the  society*  By  rule  82,  **  All  moneys  received 
on   account  of  contributions,    donations,    admissions, 
flaesy  or  otherwise  shall  be  applied  towards  carrying  out 
the  objects  of  the  society  according  to  the  rules  and 
tables  thereof."    And,  by  rule  34,  "  This  society  shaU 
provide  for  three  classes  of  accidents  "—minor,  perma- 
nent,   and    fatal  accidents.     "Members,    or   persons 
claiming  through  them,  as  provided  in  rule  48,  shall  be 
entitled  only  to  relief  for  accidents  which  may  happen 
in  the  mines  or  at  their  ordinary  employment  above 
ground,  or  on  their  way  to  or  from  their  work ;  such 
-journey  shall  be  deemed  to  commence  on  leaving  home 
■nd  ending  on  their  rotum.    The  aforesaid  ordinary 
employment  being  necessary  to  the    carrying   on  of 
mining  operations  in  connection  with  the  coal  or  other 
juine  at  which  he  is  employed,  unless  such  member 
shdl  have  changed  his  employment,  as  provided  in  rule 
<6.    If  any  member  who,  being  delegated  to  do  any 
ImafaMss  in  connection  with  this  society,  happens  an 
accident  (He),  he  shall  for  such  accident  be  entitled  to 
■11  the  benefits  of  the  society." 

The  defendant  Pattinson  had  been  appointed,  under 
Old.  16,  r.  9,  to  ropresent  dissentient  subscribers. 

Sir  A.  T.  WaUon,  Q.a,  and  W.  O.  Druce,  for  the 
plaintifl.*-^The  fund  has  been  permanently  dedicated  to 
charitable  purposes,  and  the  sodety  fulfils  the  objects  of 
the  charity. 

B.  J.  Levitwn^  for  Pattinson. — ^The  society  operates 
over  a  larger  area  than  the  South  Durham  district,  so 
that  other  districts  will  get  the  benefit  of  our  fund. 
That  is  opposed  to  the  intention  of  the  founders  of  the 
charity,  and,  if  the  fund  is  paid  to  the  society,  its 
applicaition  should  be  confined  to  the  iSouth  Durham 
District:  Clark  v.  Tayhr,  1 W.  E.  476,  1  Dr.  642. 

Stirling^  for  the  Attomey«G«neral.— -After  this  lapse 
of  time,  it  cannot  be  disputed  that  this  fund  is  a  ohaiity. 
But  the  society  is  not  a  charity,  and  is,  thecefose^  not 
oonpetent  to  receive  the  fund:  In  re  ClarVe  Trud^ 
24  W.  B.  288, 1  Ob.  D.  407.  Under  the  rules,  poverty 
Is  not  an  essential  i^onnd  d  relief;  but  memben  are 
«ifeltled)  aa  a  mstter  of  contiact,  to  receive  relief  under 
OMtain  droomstanoea.  To  constitate  a  ohiiity,  poverty 
need  not  be  the  aole  ground  of  reHef,  but  it  must 
be  an  essential  elenent  of  it»  [Baook,  Y.a— Soppoee 
a  man  says  in  his  will, "  Thero  is  a  friendly  society 
In  my  neighbourhood;  I  give  them  £100  to  put  in 
their  strong  box  f6r  the  purposes  of  the  society," 
is  that  a  matter  of  oontiaotP  Tbe  case  befdre 
Hall,  y.0.9  was  very  diflersnt  from  this;  the  society 
bad  400^0  to  an  Md^tiie  charity  had  detamlaed,  and  it 
waa  like  the  caae  of  a  htigned  lega^»  I  cannot  think 
that  poverty  la  n  naoeesaiy  condition  for  receiving  the 
pensuv  tn  a  onamainc  wmanon.  m  rneee  rnies  x  nnci 
fiovisions  lor  the  Moelpt  and  application  of  donations. 


Poverty  is  a  very  igpod  word  to  me  in 
poverty  cannot  be  necessary  to  enable  a  ii 
donation.]     Thero  is  nothing    to  riiow 
committee  cannot  continue  to  eaxry  on  t 
rule  82  donations  aro  applicable  to  the  _ 
of  the  society,  which  aro  much  wider  tfaan  1 
fund,  and  include  insurance,  sJl  aorta  of 
other  miners  than  coal  miners,  and  it  wifltaj 
to  confine  the  fund  to  ite  diaWet  i 
objects.    It  is  doubtful  whether  tbia  a[ 
made  without  the  leave  of  the  Ohsttity 
Charitable  Trusts  Act,  1853,  a.  IT 

Sir  A.  T.  WaUon^  in  roplj. — ^Xjoave  is  t 
as  this  fund  was  raised  entiralj  bj  volo 
tions :  section  62.    I  agree  to  oonfine  the  I 
mining  accidents. 

Baook,  V.O.— On  the  whole  I  am 
society  is  a  charity.    But  then  oomea  the  ] 
culty  that  the  fund  must  be   oonitned  i 
objects.    Under  the  society's  rolea  any  \ 
a  subscriber  to  relief.    He  may  UXL  on  the  1 
his  arm  hunting,  and  yet  have  a  claim, 
be  withib  the  intention  of  the  original  sub 
distinction  must  be  made  as  to  the 
fund  so  as  to  oonfine  it  within  proper  limits ; 
to  pnvent  its  being  used  for  the  benefit  < 
has  changed  his  employment.     How  tfast« 
do  not  know  ;  I  can  direct  an  inquiry,  but  i 
sive  ;  or  I  can  postpone  Judgment  until  " 
passed  resolutions  for  confining  the 
fund  to  the  objects  fbr  which  it  wi 
They  can  do  that  by  altering  the  rules.^ 
can  do  now,  except  to  say  that,  in  my  < 
sent  of  the  Charity  Commissionera  is  not  i 

Bir  A.  T.  TFa(sofi.r-BQle  17  enables  thei 
that  BOW ;  it  providee  the  ladrfneiy  f«  1 
fund  I 


Baoon,  V.a— I  think  it  maj  be  dene  hii 
the  order  wQl  oveitide  rule  38.  The  ' 
transfer  the  fund  to  four  of  the  trustssi 
to  be  named  in  the  order  upon  tmat  toapfi|| 
the  relief  of  suflering  occasioned  by  i 
and  for  no  other  purpose,  the  area  of  sooh  4 
be  limited  to  the  South  Duriiam  DistriitJ 
aflUavits  of  fitness  of  the  traatees  and  /' 
act  must  be  produced  to  the  registrar, 
solicitor  and  client  out  of  the  fund, 
for  the  appointment  of  new  tnwteas  wta' 
and  ganeially. 

Solicitors,  fif^tim,  Orceeman,  Orouman, 
for  Philipmm^  Oooper,  <fc    Chodger,  Hs^ 
Tyne ;  Hare  Jb  Co» 


Coitill 


Chan.  Div. 
V.C.B. 


1 


Jl8.i 


f» 


A  re  Cbookb's  Mnraro  ahd  SJffHD»» 
Gilmah's  case.  (^) 

Oompany^Winding  ^P--(^^<»^^'^^3LiSl!i^ 
memorandum  of  aisoe&aCim'-BuliV^^^^ 
for  larger  number  of  eharee^Cmpc^^'^ 
(25  dk  26  Vid.  c.  89),  is.  8,  28. 
A  director  of  a  company,  who  htij^  m 
andum  of  aeeociaiion  for  AflU  '*Tiw 
applied  for  and  obkiinod  100  '^g!^j!!!^!^^ 

(a.)  Beported  by  H,  a  Bofe».  ^f  Bw^****^ 
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Ik  bm  Obooki's  Mnmro  axd  Smururo  Cb.--lN  bi  Bill. 


HiMiOoim!. 


tktU  IIU88  alTMily  9uhicrib€d  /or  wen  to  U  induded  in 
Uke  nmmber. 

Stid^  thU  the  100  %haft»  wnU  he  iahen  io  hate 
imdmded  ike  fifty:  ihaith^had  doM  tdlHuU  he  ctnM  be 
M^miwed  to  do;  and  that  he  eouid  not  now  he  pui  on  the 
Mti  of  emdrikiOorwe  for  flfiy  iharet  in  addition  to  the 
100. 

Adjourned  aainmoiu* 

This  WM  an  applioatlon  bj  the  oiBoial  liquidator  of 
b«  mboTe  limited  oompany  to  place  upon  tlie  list  of  con- 
[  ttitatoriee  the  name  of  lir.  Ellia  Gilman  for  fifty  aharef, 
\  b  addition  to  100  admitted  to  be  held  by  him. 

Mr.  Gilman  was  a  director  of  the  company  from  the 
iiat,  and  signed  tiie  memorandom  of  aatodatlon  for  fifty 
mne  (the  director's  gaaliflcation),  as  did  the  other 
I  direotozB. 

He  shorUy  afterwaids— on  the  24th  of  April,  1882— 
I  applied  by  letter  for  100  shares,  withont  stating  that 
I  tbij  were  to  indnde  the  fifty  shaies  for  which  he  had 
Ignad  the  nenMrandnm* 

An  the  other  six  sabeoilbers  made  similar  applications, 
tal  sane  of  them  etated  in  their  letters  that  their 
.application  was  to  indnde  their  direetor's  qnalification. 
1  tea  director  had  160  sharee  allotted  to  him,  and  accepted 
tkem;  bat  it  was  alleged  that  he  applied  subsequently 
far  the  addltiomal  fifty  sharee. 

One  hundred  sharss  each  were  allotted  to  Mr.  Gilman 
i  and  tho  other  fiTo  directors,  and  accepted  by  them.  The 
tsppUoations  were  read,  and  the  shares  allotted  in  the 
linsenoe  of  the  directors. 

Tba  oompany  was  ordered  to  be  wound  up  on  the  1st 
\  ei  Aotfost*  1885,  and  the  liquidator  now  wished  to  put 
Vr.  Oilman's  name  on  the  Ust  lor  fifty  shares,  bssides 
the  100. 

Hm  ovidence  of  Mr.  Gilman  and  the  former  secretary 
If  the  oompaay,  which  was  practieally  uncontradicted, 
intted  tiiat  it  wae  well  known  at  the  time  to  all  the 
Iriab  of  the  ootaipaay  that  the  100  sharee  applied  for 
■•  to  indnde  the  fifty,  and  that,  until  the  winding  up, 
cvsty  Stta  had  acted  on  that  footing  i  that  the  formal 
appUortlon  was  made  by  letter  simply  to  satisfy  the 
ndas  of  the  Stock  Exchange,  by  which  all  letters  of 
spplication  haTo  to  be  produced  before  a  settlement  is 
giaated  i  and  that  subscribers  to  a  memorandum  of 
■ssooiation  always  ha? e  to  make  sndi  appUcaticM. 

HemuUng,  Q,0,^  and  PA^piofi  BeoJe,  for  the  summons. 
— Ifr.  Oilman  agreed  to  talm  fifty  shares,  and  his  sub- 
■squent  applioation  for  100  shares  does  not  ooTsr  the 
flf^  sharee ;  he  ehould  be  on  the  list  for  150  shares 
altogether:  Boone'  oaee.  15  W.  B.  476,  on  appeal,  L.  R. 
SCIi.427;  Mlnsy's eciS0,L.B.  18 Bq.  888, 20  W.B.  Dig. 
49. 

ifoffsn,  Q,C.^  and  W.  D.  Bawiine^  for  the  respondeat 
-*When  a  person  stgns  the  memorandum  of  association 
lor  shares,  he  always  has  to  make  a  formal  application  as 
vsQ.  The  subsequent  allotment  of  a  larger  number 
osiers  these  for  which  he  subscribed:  Buckley  on 
Qmpaaies,  4th  ed,  p.  48;  iSs  Freen  A  Co.^  15  W.  B. 
166;  Drummond^e  case,  18  W.  B.  8,  L.  B.  4  Oh.  772 ; 
IhMe  ease,  84  W.  B.  341, 1  Oh.  D.  680;  Wehb  t.  8mUh, 
80  Oh.  P.  198. 

Hemming,  Q.O.,  replied* 

Baooh,  Y.O.— I  cannot  entertain  any  doubt  npon 
this  queetion.  The  case  made  by  Mr.  Gilman  is  pal- 
ptbly  dear  and  consistent  with  good  faith  and  honesty. 
After  Mr.  Gilman  had  signed  the  memorandum  of 
Msoeiation  for  fifty  shares,  he  was  fixed  with  the 
liabDity  cast  upon  him  by  section  83  of  the  Act.  He 
Iras  bound  to  take  fifty  shares,  and  he  fulfilled  his 
^bUgation  by  applying  for  a  larger  number;  he  got 
those  sharee  into  bis  hands,  and  that  was  acquiesced  in 
hf  the  company  ;  they  took  his  money  and  allotted  him  | 


the  shares.  He  performed  his  obiigation  to  take  fifty 
sharee,  and  he  is  the  allottee  of  those  ehares.  To  saj 
that  because  he  has  taken  a  larger  number  of  sharea 
than  he  was  obliged  to  take  he  is,  therefore,  now 
liaUe  to  take  fifty  sharee  mors,  would  be  in  the  highsal 
degree  unreasonable.  In  my  opinion  Mr.  Oilman  baa 
done  aU  that  the  law  required  him  to  do^  and  it  la 
wholly  unjust  and  unreasonable  to  ask  him  now  to  take 
sharss  he  never  agreed  to  take.  On  the  plein  facts* 
and  on  the  oTidence  in  the  case,  it  is  dear  that  ha 
cannot  be  rendered  liable  for  fifty  shares  he  neter 
took.  He  has  taken  the  sharee  which  he  was  under  aa 
obligation  to  take,  and  of  that  obligation  he  has  therefore 
acquitted  himsdf . 

Summone  ditmieeed,  ^with  eoaff. 

Solicitors,  Clarhe,  BawUn$,  A  Co.;  DaMeon  A 
Morriee. 


^^"•^«^-|  MardiU 

Kay,  J.     J 

In  re  Bell. 

CiSTXB  V.  SiiJ>DXzr.  (a.) 

Fund  in  court^Morigage   of  intoreet   wndeit   is<B— 
Judgment  ereditor-^Oharging  order^PfioHig* 

A  Judgment  creditor  cannot,  hg  ohtaining  a  charging 
order  on  a  fund  in  court,  acquire  prvoriiy  over  a 
prcoioue  mortgagee  of  the  fund  who  hoe  oUained  no 
order. 

Summons. 

This  was  a  summons  taken  out  in  the  aboTC  matter  by 
a  Judgment  creditor,  who  had  obtained  a  charging  order 
on  a  fund  in  court,  asking  for  a  declaration  that  he  waa 
entitled  to  priority  o?er  a  prerious  mortgagee  of  tbie 
fund  whe  had*  not  obtained  an  order. 

The  summons  was  beard  in  chambers  without  connsd* 

The  facts  wOl  sufidently  appear  from  the  written 
Judgment  of  Kay,  J.,  which  was  delifcred  in  court  en 
the  Ist  of  March. 

Kat,  J.— The  testator  in  this  causa  waa,  at  the  timeeC 
his  deatht  a  lunatic,  and  then  was  •  sum  of  £10,000  in 
the  hands  of  the  Paymaster-General  in  the  matter  of  «ha 
lunacy,  which  belonged  to  him.  Ha  died  on  the  86th  d 
August  1879,  having  made  a  will  befete  he  became 
lunatic,  under  which  wiU  Geotge  MiU  was  entitled  to  a 
share  in  the  reeldne  of  his  red  aad  persciid  estate.  On 
the  8dra  of  December,  1879,  Geotge  MiU  mortgaged  thia 
share  to  Mowatt,  and  notice  of  tUs  mortgage  was  im- 
mediatdy  given  to  the  trustees. 

In  1880|  this  suit  was  instituted  lor  the  administra- 
tion of  the  estate,  and  subsequently  the  410,000  was 
transferred  from  the  lunacy  to  the  credit  of  this  cause. 

On  the  88nd  of  January,  1881,  Wniiam  Stuart 
obtained  Judgment  in  the  Oommon  Pleas  Division  against 
G.  Mm,  and  on  the  80th  of  May,  1888,  he  obtained  a 
charging  order  niei  npon  the  share  of  G.  MiU  in  the 
money  in  courts  which  was  made  absdnto  by  an  order 
dated  the  4th  of  August,  1888. 

Stuart  now  daims  priority  over  Mowatt,  on  the  ground 
that  the  charging  order  was  a  stop  order  on  the  fund  in 
court,  and  that  Mowatt  had  not  obtained  any  stop  order. 

But  it  has  been  dedded  in  many  cases,  of  whidi 
I  need  only  refer  to  Beiwan  v.  Earl  of  Oxford^ 
4  W.  B.  875,  6  D9  G.  M.  ft  G.  507 ;  BoM  v. 
Lord  Eaetinge,  6  W.  B.  868,  4  K.  ft  J.  688; 
and  Baig  v.  Barry,  16  W.  B.  654,  L.  B.  8  Oh. 
457,  that  a  charging  order  only  effects  a  diarge  opoa 

(a.)  Beported  by  W.  Ivimnr  Ooox,  Esq.,  Barriiter-at^ 
Law. 
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raoh  interest  as  the  debtor  bad  in  the  property  at  tbe 
date  of  the  order  nM  A  Judgment  creditor  is  not  in 
the  position  of  a  mortgagee  ;  be  simply  takes  under  his 
process  sncb  interest  as  the  debtor  may  happen  to  have  : 
Whitworih  T.  Qaugainj  1  Ph.  798.  Qe  is  subject  to  all 
prior  charges,  legid  and  equitable,  whether  he  knows  of 
them  or  not,  and  cannot  by  a  charging  order  obtain 
priority  OTer  them.  I  am  therefore  of  opinion  that  the 
charge  obtained  by  Stuart  is  subject  to  tbe  prefions 
mortgage  to  Howatt. 

I  am  informed  that  a  stop  order  cannot  be  obtained 
upon  a  fund  which  is  in  the  hands  of  the  Paymaster- 
General  in  the  matter  of  a  lunatic.  HoweTer,  if  this  be 
so,  Mowatt  might  have  obtained  a  atop  order  when  the 
fund  was  transferred  to  chancery.  HCy  Judgment  does 
not  depend  at  all  upon  this  circumstance,  bat  on  tbe 
broad  ground  that  a  judgmeut  creditor  cannot  by  obtain- 
ing a  charging  order  acquire  priority  oTer  a  prcTlous 
mortgage. 

SoUdtors,  Alff^  Hicka  <ft  Arnold;  Pemherton  A 
QaHh. 


Ohan.  DiT. ) 
North,  J.   j 


Jan.  26  to  Feb.  10. 


Stmokds  v.  Citt  Baitk.  {a,) 

Pleading — General  aUegaiion  of  mierepresentati^m — 
— Ord,  19,  f.  6 — Evidence  of  specific  instances  of 
misrepresentation — Amendment. 

The  statement  of  daim  in  an  action  for  fraudulent 
misrepresentation  in  a  prospectus  relating  to  a  company 
contained  a  general  allegation  that  the  prcspectus  com- 
prised many  untrue  and  misleading  statements,  and 
then  set  out  certain  specific  instances  of  alleged  misre-' 
presentation,  amongst  others  the  following : — '^  That  the 
plastic  or  surface  day  on  tlie  Fldton  property  was  of  an 
average  depth  of  thirteen  feet,  whereasy  in  fact,  at  the 
deepest  part,  such  day  was  only  deven  feet  or  there- 
ahouts  in  depth,  diminishing  to  two  feet."  At  the  trial 
the  plaintiff  proposed  to  adduce  evidence  that  there  was 
an  average  depth  of  sim  feet  of  day,  thai  only  four  feet 
of  this  could  he  used  for  making  the  best  bricks,  and 
that,  instead  of  there  being  thirty^three  acres  in  the 
property  oi  stated  in  the  prospectus,  there  were,  in  reality, 
only  eighteen  acres. 

Held,  that  evidence  of  these  alleged  misrepresentations 
could  not  be  admitted  as  they  had  not  been  specifically 
pleaded,  and  that  leave  to  amend  would  not  be  granted. 

Trial  of  action. 

This  was  the  trial  of  an  action  brought  by  Oaroline 
Sjmoudu  agairtfit  tbe  City  Bank  (Limited),  and  nine  other 
defendants,  Thomas  Leman,  William  H.  Baker,  William 
H.  Burrautr  William  Gibson  the  younger,  James  Fergus 
O'Counor  Wood,  George  Hempstead,  JSathaniel  Hemp- 
stead, Thomoj!  HuskiMony  and  C^rge  Thomas  Hine, 
claiming  a  declaration  that  they  were  Jointly  and 
AaTcrallj  liable  to  indemnify  her  against  all  loss  and 
damage  euetaiLed  by  her  in  consequence  of  her  baring 
been  induced  b;  certain  alleged  misrepresentations  on 
their  part  to  take  800  shares  of  £10  each  in  the  North 
London  Freehold  Land  and  House  Company  (Limited), 
which  wae  iacgrporated  on  the  24th  of  August,  1882, 
and  for  £6»(]00  aud  interest,  being  the  amount  already 
paid  by  the  plAintJiE  for  such  shares.  The  statement  of 
claim  alleged  that  a  prospectus  issued  in  September, 
186^,  by  certain  of  the  defendants  with  reference  to  the 
companj  cont^ned    "many  untrue    and    misleading 

((k)  Reports  by  J.   W.  Grxio,  Esq.,  Barrister-at- 
Law. 


statements  too  numerous  to  be  referred  to  in  foil,  and 
amongst  others  the  folbwing."  The  stetemaiit  of  claim 
then  set  out  a  number  of  instances  of  sdleged  misnpre- 
sentation,  one  of  which  was  in  these  terms :  **  That  the 
plastic  or  surface  clay  on  the  Flatten  property  was  oC  a 
arerage  depth  of  thirteen  feet,  whereas,  in  faet,  at  tht 
deepest  part  such  day  was  only  eleven  feet  or  thereabovti 
in  depth,  diminishing  to  two  feet^  The  claim  furtiia 
alleged  that  upon  the  faith  of  the  statements  in  ths 
prospectus,  and  the  reports  thereto  annexed,  tbe  plainttf 
applied  for  and  obtained  400  shares.  She  snbsequenay 
acquired  400  more.  The  company  was  wonnd  np  on  the 
2lBt  of  July,  1883.  The  prayer  of  the  claim  referred  ts 
"  the  aforesaid  misrepresentations  and  contriTsnoeof  thi 
defendants." 

A  point  arose,  in  the  course  of  the  opening,  as  to  tin 
admission  of  e?idence  to  prore  allegations  of  misrepte- 
sentation  not  spedflcally  pleaded. 

Charles  Bussdl,  Q.O.  (who  became  A.G.  dming  Om 
trial).  Pollard,  and  Swinfen  Eady,  for  lAe  plsfnti£- 
We  propose  with  reference  to  the  allegation  as  to  Ds 
depth  of  the  day  to  adduce  cYidence  that  there  was  ■ 
average  depth  of  only  six  feet  of  day,  that  only  four  M 
of  this  could  be  used  for  making  the  beet  biick^ 
and  that  instead  of  there  being  tiiirty-three  asni 
in  the  property  of  the  company,  as  stated  in  tki 
prospectus,  there  were  in  reality  only  eighteen  ten. 
This  evidence  is  admissible,  even  though  ^e  claim  does 
not  specifically  allege  these  f act*,  there  being  a  genail 
allegation  of  misrepresentation.  The  defendants  eoold 
have  interrogated  or  apj^ed  for  particulars  if  not  eetitM 
with  the  claim.  If  the  evidence  is  not  admitted,  at  say 
rate  leave  to  amend  should  be  given. 

Bobinson,  Q.O.,  and  H.  B.  BuMey  ((?•  Devemslm 
with  them),  for  the  defendants  Dnrrant  and  GibsoiL-* 
The  old  rule  of  the  Gourt  of  Ohanoery  was  that  tin 
facts  showing  fraud  must  be  specifically  alleged,  and 
that  rule  applies  still.  A.t  common  law  it  might  Iv 
different,  but  there  the  defendants  could  obtain  paitioi- 
lars. 

H.  Matthews,  Q.O.  (BoH-Innes  with  him},  forO^ 
defendant  J.  F.  O'Connor  Wood ; 

Kehewich,  Q.O.  (BoHAwtdb  with  him),  for  thedefsii- 
ant  T.  Husldsson ;  and 

W.  Barber,  Q.O.  {Stock  with  him),  for  W.  H.  Balwr, 
took  the  same  objection. 

Kemp,  Q.O.  {T.  L.  Wilkinson  with  him),  tor  0. 
Hempstead  and  N.  Hempstead.— The  plainliff'sevideiioe 
was  taken  de  bene  esse,  and  her  cross-examinatioD  wai 
not  directed  to  points  not  mentioned  in  the  pleadings,  n 
that  the  defendants  would  be  at  a  great  disadvantage  if 
the  plaintiff  were  now  allowed  to  travel  oataide  het 
statement  of  claim. 

Davey,  Q.C.,  Warmington,  Q.C.,  and  Ingle  Joyce,  t» 
the  City  Bank. 

E.  W.  Byrne,  and  Bextall,  for  the  defendant  Lemafl* 

8ir  B.  E.  Webster,  Q.C.  (then  Attorney-General), 
and  Northmore  Lawrence,  fcr  Hine. 

North,  J.— The  flret  thing  I  have  to  decide  is  wheftei 
the  pleading  is  correct  as  it  stands.  The  old  rule  of  the 
Court  of  Chancery  is  correctly  stated  in  Cargiu  ^' 
Bower,  26  W.  R.  716,  10  Ch.  D.  602  («ee  p.  5l6jr 
by  Fry,  J.,  who  aaid,  "In  determining  thie  quesnon 
whether  the  representations  are  wilfully  false  ai» 
frnudulent,  the  issue  being  one  of  fraud,  I  n»w^  ^^^ 
with  exactitude  at  the  pleadings.  It  seems  to  me  m« 
the  cases  of  Central  Bailway  Co.  c/  ^«»«^ 
V.    KisGh,    15    W.    R    821,    L.    R.    2  H.  I'  ^^* 
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and   Ntfiumal   Exchange   Co,  of  Glasgow  t.    Drew^ 

S  Ifaoq.   lOSy   and  other  aathorities  teaoh   me   that, 

•boYe  all,  in  oaeee  of  fraud  the  dedBlon  of  the  court 

suit  proceed  aeetmdum  allegaia    et  probata.**     That 

iMan»,  not  only  that  it  must  be  alleged  that  a  fraud  has 

Iwen  committed,  but  the  facta  establiahiog  auch  fraud 

i*  oraat  be  apeciflcally  stated.    There  were  better  reaaona 

i  at  that  time  than  now  for  auch  a  practice,  becauae  there 

'  W9B  not  the  aame  opportunity  of  meeting  the  atatementa 

ifhat  now  eziata.    At  common  law  a  general  allegation 
via  aoifioient,  but    particularity  of    allegation    could 
afaraya  be  obtained  by  applying  for  partioulara  in  writing 
)  be  delivered.     Aa  the  two  dtTiaiona  hare  become 
le,  it  ia  deairable  that  an  uniform   rule   ahould  be 
|«itabliahed.     Hr.   Ruaaell   has  very  properly  conceded 
ftat  ord.  19,  r.  6,  appliea,  and  under  that  rule  partien- 
EB  ought  to  be  entered  in  the  pleadings.    They  were 
jfiven  in  this  statement  of  claim,  but  not  to  the  extent 
vhieb  the  defendants  contend  they  ought  to  have  been 
gjitetk — that  ia  to  aay,  in  reapect  of  the  particular  mis- 
vepreaentationB  now  alleged.    I  am,  therefore,  of  opinion 
*f  Uiat  on  the  pleading,  aa  it  atands,  evidence  of  these 
>■  alleged  miarepreaentationa — viz.,   those  not  specifically 
<^  pleaded— cannot  be  admitted.    Aa  to  the  other  qneatiou 
B  vbether  an  amendment  ahould  now  be  allowed,  if  it 
i  aonld  be  made  without  prejudicing  the  defendanta   I 
"   abonld  make  it,  but  no  amendment  could  displace  the 
[fact  that  the  now  alleged  misrepresentations  were  not 
Lcfrig:iDaUy  put  forward  as  material,  and  that  there  has 
kbeen  no  opportunity  of  meeting  these  charges.     But  the 
I  abjection  taken  by  Mr.   Kemp  is  fatal.     The  evidence 
et  the  plaintiff  was  taken  de  bene  esse,  and  herdepo- 
'  sitlons  were  intended  to  be  used  as  evidence.    Under 
tbeae  circumstances  no  amendment  ought  to  be  allowed 
unless  it  ia  so  important  as  to  justify  ordering  the  whole 
matter  to  stand  over,  and  evidence  to  be  gone  into 
atveih.     I  cannot  allow  an  amendment  which  would 
allQi  of  the  plaintffTs  depositions  being  read  when  her 
ena-ezamination  was  not  directed  to  the  new  points 
liiovkooght  forward. 

(k  tif  meriU,  the  tictxon  was  diimUied,  with  coats. 

SMiot  for  i^e  plaintiff,  M,  A.  Braunstein, 

Mcitora  for  the  defendants,  Tngh,  Cooper^  &  Holmes  ; 
T^€irT,  Janeways,  A  Co, ;  Lay  ton,  Son,  <k  Lendon  ; 
I^^mshire  A  Foley;  (7.  A.  Angier ;  and  T.  fF,  A 
r-  B.  Ndson. 


Fabish  r.  PooLB.  (a.) 

CbiCi— 2VKBa<tOA— JF(SM  of  three  eounsel-^unior  counsel 
caUed  within  the  bar. 

Before  the   trial   of  <m  action  the  junior  counsel 

\   for  th^  plaintiff  unts  called  within  the  bar  ;  at  the  trial, 

which  lasted  eight  days,  three  counsel  were  engaged — 

9k,,  a  leading  Queen*s  Caunself  the  Queen's  Counsel  who 

luul  formerly  been  junior  in  the  case^  and  a  junior. 

The  judge  decided  in  the  plaintiffs*  favour.     The  tailing 

moifsr  disavowed  the  fees  of  the  leading  QueeiCs  Counsel, 

Held,  that  the  tawing  nutster  had  exercised  his  discrs" 

'(On  rightly,  as  the  case  was  not  one  in  which  it  was 

^'ientiiUly  neeessctry,  for  the  purpose  of  doing  justice 

^^heeen  the  parties,  that  the  plaintiff  should  employ 

'^%ve  counsel. 

Motion. 

This  was  a  motion  for  a  direction  to  the  taxing  master 

(a.)  Beported  by  J.  W.  Gasio,  Esq.,  Barrister-at- 
Law. 


to  allow  aa  between  party  and  party  the  coats  of  three 
counsel  employed  by  the  plaintiff  at  the  hearing,  the 
master  having  disallowed  the  fees  of  the  leading  Queen'a 
Oonnsel. 

The  proper  form  of  proceeding  would  have  been  by 
summons  in  the  chambers  of  Peirson,  J.,  to  whom  the 
action  had  been  assigned,  but  on  the  suggestion  of  the 
taxing  master,  and  at  the  request  of  that  Judge,  and  by 
consent  of  North,  J.,  who  tried  the  action,  the  plaintiff 
served  the  notice  of  motion  before  the  latter  Judge. 

The  action  was  brought  by  the  plaintiff  to  have  a 
charge  in  his  favour  established  over  certain  property 
belonging  to  one  De  Tonrville. 

Qiffard  was  the  plaintiff's  Junior  counsel  when  the 
action  was  commenced,  had  drawn  the  statement  of 
claim,  and  croas-examined  one  of  the  defendant'a  wit* 
nesses  before  a  apecial  examiner,  but  waa  called  within 
the  bar  before  it  came  on  for  hearing.  Davey,  Q.O.,  had 
been  conaulted  prior  to  the  hearing  with  reference  to  the 
proceedlnga,  and  waa,  together  with  Giffard,  Q.0, 
briefed  on  the  hearing.  Frank  Evana  was  employed  as 
junior. 

The  action  waa  heard  in  March,  1884,  the  trial  laating 
eight  daya.  The  Judge  decided  in  the  plaintiff'a  favour, 
and  thia  decision  waa  aubsequently  affirmed  by  the  Oourt 
of  Appeal. 

Mr.  Skirrow,  the  taxing  master,  disallowed  the  fees 
paid  to  Davey,  Q.O.,  on  the  ground  that  the  number  of 
witneeaes  (via.,  aiz)  waa  not  aniftcient  to  Joatify  the 
allowance,  aa  between  party  and  party,  of  the  feea  of 
three  connael. 

Qiffard,  Q,C.,  and  F,  Evans,  for  the  plaintiff.— The 
feea  of  three  oounael  can  properly  be  allowed  here.  The 
correapondence  waa  very  voluminous,  and  the  oral 
evidence  lengthy,  though  the  witnesses  may  have  been 
few  in  number.  The  case  was  intricate,  and  lasted  eight 
days.  The  cironmstaacea  bring  the  case  within  the  prin* 
ciple  of  Pearee  v.  Lindsay,  8  W.  B.  383,  1  De  G.  F.  ik 
J.  573,  and  of  Kirkwood  v.  Webster,  26  W.  B.  813,  9 
Ob.  D.  239.  Le  May  v.  Wdeh,  W.  N.,  1885,  p.  180, 
was  a  simple  case,  depending  on  the  comparison  of  two 
collars,  and  is  distinguishable. 

They  also  dted  Wentworth  v.  Lloyd,  L.  B.  2  Eq.  607, 
14  W.  B.  Oh.  Dig.  114;  Cousms  v.  Cousens,  20  W.  B. 
48,  L.  B.  7  Oh.  48  ;  Sharp  v.  Ashby,  12  M.  &  W.  732  ; 
and  Eorsley  v.  Cox,  17  W.  B.  603,  L.  B.  7  Eq.  465. 

Barber,  Q,C,,  and  Kenyon  Parker,  for  the  defendants, 
were  not  called  on. 

North,  J. — The  question  is  whether  it  has  been  shown 
to  have  been  essentially  necessary  for  the  purpose  of 
doing  justice  between  the  parties  at  the  hearing  of  the 
cauBe  that  three  counsel  should  be  employed  by  the 
plaintiff  at  the  expense  of  the  other  side.  I  think 
that,  on  the  authority  of  Pearee  v.  Lindsay  and 
Cousens  v.  Cousens,  although  the  case  was  a  com- 
plicated one,  the  defendants  ought  not  to  be  made 
to  pay  the  fees  of  the  plaintiifs  third  counsel. 
James,  L.  J.,  in  Cousens  v.  Cousens,  says :  "  The  ques- 
tion appears  to  me  to  be  whether  the  case  is  of  such  a 
description  that  the  having  retained  a  leader  before  the 
Junior  was  called  within  the  bar  wai  reasonable  and 
proper.  If  it  be  snch  a  case,  then,  if  the  Junior  is 
called  within  the  bar,  it  is  reasonable  that  his  services 
should  be  retained ;  it  Is  necessary  to  employ  a  Junior ; 
and  unless  a  brief  be  given  to  the  leader  who  has  been 
retained,  his  retainer  is  thrown  away.  In  such  a  case 
the  hariag  three  counsel  is  reasonable.'' 

I  think  it  does  not  appear  to  have  been  essentially 
necessary  in  this  case  to  employ  three  oonnseli  so  as  to 
make  the  defendant  pay  their  fees. 

Mr.  Skirrow  is  a  taxing  master  of  great  experienoei 
and  has  taxed  the  costs  very  oaref  uUy ;  had  he  allowed 


866 


THE  WEEKLY  BEPORTER.  cibr.u.i8aB.i  Vol 


HtokOovbt, 


DaJLIN  v.  FBAffBB»~PBJLT  If*  FOWLSR. 


the  feet  of  three  ooaniel  lahould  not  have  interfered, 
bot  M  he  hae  not  done  ao,  I  see  no  reason  for  differing 
from  him. 

Solicitors,  F.  FarUh;  T.  White  A  8<mi, 


Q.  B.  Dijr.  (Lord  Ooleridge,  0. J.,  )  „  ^  , 

Gr6fe  and  Oa?e,  J  J.)  J  ^®^-  ^* 

Daxin  v.  Fsasib.  (a.) 

EUcIUm  law^Begiiiratwnf^Dedaration  under  Farlia-' 
meniarg  and  Municipal  RegisiraHon  Ad,  1878  (41 
A  4S  Fid,  c.  Sd),  $.  i^—Tim&^Speeiai  enaameni  far 
ihe  pear  1885— iZ^u«rt6t4um  of  Beats  AO,  1885  (48 
^49  rid.e.%Z),t.ZO. 

A  declaration  to  remotfe  a  die^ualtfkaiUm  on  the 
regiiter  of  votet,  under  41  <fe  43  Vid.  e,  26,  t.  94,  (^ 
made  in  the  year  1885,  after  the  6th  of  Septemhsr  is 
invalid^  on  account  of  the  epeeidl  enadment  for  that 
ytcar  contained  in  48  <ft  49  Vid.  e.  23. 

Case  stated  by  the  reVising  barrister  for  the  borough 
ol  Ipswieh. 

The  appellant  objected  before  the  revising 'barrister 
to  the  name  of  the  respondent  being  retained  on  the 
list  of  foters,  on  aoconnt  of  a  misdesoription.  The 
barrister  held  the  objection  to  be  good.  The  town  olerk 
then  handed  the  barrister  a  deolazation,  made  by  the 
respondent  under  the  Parliamentafyand  Konidpal  Begis- 
tration  Aot,  1878,  s.  24,  ooneoting  his  qualii&oation. 
This  declaration  was  made  before  a  Justice  of  the  peace, 
and  dated  the  7ih  of  September,  1885.  The  town  olerk 
had  indorsed  thereon  that  he  had  receiTed  it  the  same  day. 
But  the  BedistribuUon  of  Seats  Act,  1885,  s.  30,  enacts 
that  declarations  nnder  the  former  Act  should,  in  the 
year  1885,  be  sent  to  the  town  derk  on  or  before  the 
5th  of  September,  instead  of  the  12th  of  September.  The 
revising  harrister,  notwithstanding  this,  held  that,  as 
the  declaration  had  been  sent  to  the  town  clerk  in  time 
for  the  court,  the  same  could  be  accepted,  and  he 
retained  tiie  name  of  respondent  on  the  list. 

PoifteTf  for  the  appellant.— The  statute  is  dear  on  the 
eubject.  The  declaration  was  not  receiTed  in  time,  and, 
therefore,  was  of  no  afail. 

The  respondent  did  not  appear. 

Lord  CouamoB,  0.  J.— There  is  no  doubt  but  that  the 
decision  was  wrong.  The  enactment  is  positiye  that  in 
1885  dedarations  are  to  be  sent  to  the  town  derk  by  the 
6th  of  September,  instead  of  the  12th  of  September.  The 
appeal  must  be  allowed. 

Qwont  and  Cavb,  J  J.,  concurred. 

Judgment  for  appeUani,  without  code* 

Solicitors  for  the  appellant,  Cohhold  A  Woolley,  for 
OohMd,  Bont,  A  Bouee^  Ipswich. 

(a.)  Beported  by  Sir  Snwmnov  Baxjol,  Barrlster-at-Law. 


Q.  B.  DiT.  (Grove  and  Stephen,  JJ.) 

PxiT  V.  FOWLEB.  (i.) 

Loan  eocidy — Friendly  Socidiee  Ad,  1875 
Vid.  c.  60),  s.  8,  tuh'itction  5 — Gompaakt} 
(25  A  26  Vid.  e.  89),  i.    4~5oei'efyt  ^ 
Treasury. 

A  eocidy  formed  to  create  funds,  hy  \ 
tione  of  the  members,  to  he  lent  to  \ 
aoeording    to   certain    rules,    and 
Treasury,  in  pursuance  of  eeeHon  8,  i 
the  Friendly  Sodetits  Ad,  1875,  ti  nd  i 
registered  under  the  Oompaniu  Ad,  1861 

This  was  an  appeal  from  an  oxdar  ol  1 
Oldbury  County  Odnrt. 

The  plaintiffs  were  trustees  of  the  "I 
Tavern  Permanent  Money  Society*"    Ti . 
defendant  in  the  Oldbury  Ck>unty  Court  oai 
note.    It  was  proved  in  etidenoe  that  the^ 
was  registered  in  1883  as  a  spedally  autl 
nnder  the  Friendly  Sodeties  Act,  1875,  s.  I 
5.    That  sub-section  provides  that  the  foT 
may  be  registered  nnder  this  Act,  vis. :— " 
any  purpose  which  the  Treasury  may  i 
purpose  to  which  the  powers  and  iuSii^i 
ought  to  be  extended  (herein  called  '  spedt]]|d 
sodeties')/' 

The  special  authority  of  the  Treasniy,  i 
1876,  was  admitted.    It  anthoriaed  a  mM9\ 
funds  by  monthly  or  other  Babaoriptionitsbi| 
to,  or  invested  for,  the  members  of  a  sodety,  a 
benefit,  pursuant  to  the  statute  38  &  39  Yh 

The  objects  of  the  sodety,  of  which  the  y 
trustees,  were  to  oreate  funds  by  weekly  i 
be  lent  to  the  members  or  invested  in  i 
Savings  Bank  for  the  benefit  of  the  nsai 
to  the  Friendly  Sodeties  Act,  1878,  ssdttef 
Begulations  of  the  16th  of  Hay,  1876.   Koi 
hold  an  interest  in  the  sodety  ezceediisg  1 
depodts  to  be  recovered  from  any  memb«  t 
the  ordinary  subscription  on  hla  share  on' 

The  manner  of  carrying   on  the 
sodety   is    as   follows  :—Eadi     member 
one    share    at     least   in    the   sodety. 
amount    to    £10,    and    each   member 
ought    to    pay    Is.    in   respect   of    esc 
held  by  him.    The  business  of  the  Boeietyli|| 
by  a  committee  of  management  consiitiDf  ^ 
members,  and  the  funds  of  the  sodety  sie  t 
the  names  of  two  trustees.    When  the  < 
amounts  to  £20,  a  sale  is  held,  and  i 
borrowing  from  the  sodety  bid  for  a  sum  < 
at  a  kind  of  auction   held  for  the   pw 
highest  bidder  reoeives  the  amount,  giviog  n  > 
for  the  repayment  a  promissory  note  dgsd  bf  <l 
and  two  sureties,  made  payable  to  the  trsitMt 
sodety.    No  member  is  allowed  to  bid  vho  hn  > 
six  weeks'  subscriptions.    The  amoaat  d  ^ ' 
rsalhMd  by  the  sales  is,  after  profiding  i» 
contingendes,  difided  amongst  the  memhinif  h*^ 
of  each  member's  dividend  bdng  placed  to  bn« 
the  books  of  the  sodety.    Whm  a  membarMM 
the  full  amount  of  his  shares,  if  he  hai  aotr^ 
purchased,  he  is  entitled  to  tew  oat  hit  '"""^i^i 
dividends  which  have  aoomed.    The  ptsA»  ^Sm 
the  sale  of  the  varioue  sharea  are  dif  idod  ^f*^ 
members,  including  those  who  PO>*^>'^.^?lr|dl 
in  other  words,  borrow  sums  from  the  '^^^^^  ^ 
profits  arise  solely  from  the  ssle  d  the  ■>■■  "H 
mentioned.  ^.i,  i 

The  county  court  Judge  held  thatthMJo^ 

(a.)  Beported  by  Sir  Shxbstoh  BaxWi  BtfiW«^ 
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i  under  the  Oompaniee  Act,  1862, 
i  \gf  MflttflA  i»  WM  a&  illegal  sooiet7,  and  that 
\  thaceof  eoold  not  reooTer  opon  the  promU* 

,  0.(7.  [MorUn  with  him),  in  anpport  of  the 

r  ooort  judge  thooght  that  this  ease 

ti^i^€aii»fi^T.  Hammand,9  Q.  B.  D.  225, 

4t,   and  that  the  Treasury  had  not 

a  aosiatj  aaoh  as  the  one  in  qnet- 

t  vHfaoat  being  registered  under  the  Ck>m. 

4,     But  this  Tory  section  makos 

r  a  eompaDj  **  lormed  in  pursuance  of  some 

^BiriiameDt.'*    The  Treasury  hare  author- 

■j  under  eeotion  8,  sub-section  5,  of  the 

Act,    1875  ;    but  the  oounty  court 

t  that  tbe  l^reasury  was  acting  uUrd  v%re$. 


for  tba  xeapondsnt. 

-Tkis  oompanj  is  authorised  by  the  Trea- 

ia  enough  for  the  present  purpose.    The 

t»y  Tirtae  of  section  8   of  the  Friendly 

1875.    Therefore,  whe&er  the  company 

«giiland  under  the  Oompanies  Aot^  1862, 

-It  la  probable  that  section  8,  sub-section 

Uy  Societies  Act  is  inserted  for  the  fery 

^Sleeting  cases  such   as  these.    The  county 

wrong ;  he  had  only  to  see  that  the 

r  registered  under  the  Friendly  Societies 

\  waa  so  eertified  by  the  Treasury. 


for  ttie  appellantp,  Swann  A  Oo,, 
I  West  Bromwich. 


for  J. 


Feb.  27. 

V.  Flowebs.  (a.) 

J  0/  ehaUd  under  mistake^Subaqumi 
Jnudtdeni  appropri(Ui(m» 

treedf€  of  a  chattel  foUwotd  hy  fraudu* 
i  doe$  noi  cofMiuie  laremy. 
.  AabwttB,  ante,  p.  297, 16  Q.  B.  2>.  190,  nom* 

Ilowara   was  tried  before  the   recorder  of 

ai  the  Bpiphany  Sessions,  1886,  on  an  indict* 

'  charged  him  (in  the  first  count)  with  having, 

af  October,  1885,  whilst  being  servant  to  one 

and  another,  feloniously  stolen,  taken, 

away  oettain  money,  to  tbe  amount  of 

the  property  of  the  said  Samuel  Lennard  and 

Us  masters.    The  prisonet  was  charged  in  a 

with  simple  larceny  of  the  said  sum  of 

;  and  in  a  third  count  with  having  feloniously 

Oe  Mune,  knowing  it  to  have  been  feloniously 

had  been  for  about  three  months  next 

81st  of  October,   1885,  a  clicker  in  the 

Messrs.  Lannaid  Brothers,  a  firm  of  shoe 

I  in  Leicester.    The  usage  with  respect  to 

i  of  wages  in  Messrs.  Lennard's  establish- 

••foOowa:— 

i  due  to  each  workman  was  calculated  from 
and  entered  in  the  wages-book.    Each 
tffis  then  made  up  and  put  into  a  small  paper 
was  then  seided,  and  the  bags  so  secured 
^soit  to  the  various  rooms  in  which  the  men  worked. 

|k)  Bcpoited  by  B.  E.  Mblshihiibb,  Esq.,  Barrister- 
at-lAW 


The  foreman  of  eaeh  of  such  rooms  then  diatribnted  tha 
bagsoontainingthe  wages  among  thamen  nnder  his  charge 
When  a  mistake  occurred,  tha  workman  affected  thereby 
took  bis  bag  to  one  Francis  Ouifiin  (the  clerk)  to  have 
the  mistake  rectified. 

The  following  evidence  was  given  by  the  witnesses'  for 
the  prosecution  :— 

Francis  Onfllin :  "  I  am  a  clerk  in  the  employ  of 
Messrs.  Lennard  Brothers.  I  calculate  the  wages  due  to 
the  workmen.  On  Saturday,  31st  of  October,  there  was 
due  to  the  prisoner  the  sum  of  1 6s.  8d.,  inclusive  of  Sd., 
which  was  not  paid  to  him  at  tha  tima  he  received  tha 
remainder  of  his  wages,  but  which  was  afterwards  paid 
to  him.  On  that  day  (the  81st  of  October),  after  tha 
workmen  had  been  paid  their  wages,  the  prisoner  aassa 
to  me  outside  the  ofBoe  and  said  that  he  was  8d*  short. 
He  then  gave  me  tha  bag  into  which  his  mon^  had 
been  put ;  the  top  of  the  bsg  had  been  torn  off;  and  the 
bag  was  quite  empty.  I  went  to  the  cashier  for  tha  8d« 
Another  workman,  named  Jinks,  had  also  come  to  me 
for  a  correction  in  his  money,  stating  that  5d.  or  6d. 
was  due  to  him.  He  handed  me  his  bag,  with  78.  11^. 
in  it.  I  gave  the  prisoner  Jinks's  bag,  and  also  3d.  in 
coppers,  into  his  hand.  I  gave  Jinks's  bag,  with  its 
contents,  to  the  prisoner  by  mistake.  The  prisoner, 
having  received  Jinks's  bag,  went  away  immediately. 
Having  discovered  my  mistake  I  went  in  searoh  of  the 
prisoner,  but  he  had  gone,  and  I  could  not  find  him. 
The  bag  which  I  handed  to  the  prisoner  had  Jinks's 
name  on  it." 

William  Hillman  :  *'  I  am  a  clicker  in  the  service  of 
the  Messrs.  Lennard.  I  wm  present  when  Frands 
Cufflin  gave  a  bag  and  three  coppers  to  the  prisoner.  I 
was  with  the  prisoner  when  he  came  out  with  tba  bag 
and  three  coppers.  The  prisoner  emptied  some  money 
out  of  a  paper  bag  into  his  hand.  The  money  consisted 
of  silver  and  copper  coins ;  there  were  three  or  four 
large  silver  coins.  The  prisoner  said,  '  The  hiter  has 
got  bit,'  and  added,  '  He  has  paid.  mo.  double  wages.'  I 
told  tbe  prisoner  that  I  did  not  believe  him.  He  showed 
me  the  money.  He  turned  round  to  another  man  and 
said,  '  Come  on,  we'll  go  and  have  a  drink  on  it.'  I 
then  went  away.  I  was  present  when  tl^e  foyeman  of 
the  room  in  which  the  prisoner  worked  gave  the  prisoner 
his  bag.  The  prisoner  tore  the  top  off  his  bag  and  put 
the  money  in  his  pocket,  and  said  he  was  short,  but 
would  keep  what  he  had  got.'* 

Frederick  Lewin  Jinks :  "  I  am  a  dicker  in  the  sarvica 
of  the  Messrs.  Lennard.  On  Saturd.ay,  the  31st  of 
October,  I  went  to  receive  my  wages  from  the  foreman 
of  my  room.  My  bag  was  marked  "  7s.  11^.  Jinks." 
I  knew  by  this  that  I  was  short  by  5d.  or  6d.  I  went  . 
down  to  Cufflin  (the  clerk)  and  told  him  that  I  was 
short.  I  gave  him  ray  bag.  I  gave  it  him  unopened,  . 
just  as  it  was.  The  prisoner  waa  there  at  the  time.  I 
saw  Cufflfn  give  the  prisoner  a  bag  and  three  coppers 
on  it.  I  then  asked  Cafflin  for  my  bag.  He  did  not 
give  it  to  me." 

At  the  close  of  the  case  for  the  prosecution  tha  learned 
counsel  for  the  prisoner  submitted  that  there  was  no 
case  to  go  to  the  Jury,  contending  that  the  evidence 
failed  to  show  that  the  prisoner,  at  the  time  he  received 
tbe  7s.  11^.  from  Cui9.in,  had  the  animui  fwrandi 
essential  to  constitute  the  offence  of  larceny,  and  that 
any  subsequent  fraudulent  appropriation  of  the  money 
by  the  prisoner  was  immaterial  In  so  far  as  tbe  offence 
of  larceny  was  concerned. 

The  recorder  ruled  that  there  was  evidence  to  go  to 
the  jury  of  the  prisoners  having  the  animus  furandi  at 
the  time  he  received  from  Cufflin  the  78.  11^.  He 
also  ruled,  in  deference  to  the  opinion  of  some  of  her 
Majesty's  judges  in  Beg.  t.  AihtoeU,  ante^  p.  297, 16 
Q.  B.  D.  190,  that,  if  the  prisoner  received  the  7s.  ll|d. 
innocently,  but  afterwards  fraudulent^  s^propriated 
the  money  to  his  own  use,  he  waa  guilty  of  larceny* 
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HftTing  diieoted  the  jury  to  this  efleot,  the  ncoider 
pat  to  them  two  questiona,  which,  with  the  jury's 
answer  to  each,  are  as  follows  :— 

1.  Did  the  prisoner,  at  the  time  he  reeelTed  from 
Oafflin  the  bag  oontaining  the  7b.  ll^d.,  know  that  it 
did  not  belong  to  him  P-— No. 

S.  Did  the  prisoner,  hanng  reoeiTed  the  bag  and  its 
contents  innoceatlj,  afterwards  fraudulently  appropriate 
them  to  his  own  nse  P — ^Yes. 

A  verdict  of  guilty  was  thereupon  directed  to  be 
entered  on  the  first  count  of  the  indiotment. 

The  question  for  this  court  was  whether  the  jury,  not 
having  found  af&rmatiTely  that  the  prisoner  had  the 
animui  furandi  at  the  time  he  received  the  7s.  ll^d. 
from  Cnifiin.  he  could  be  rightly  convicted  of  larceny 
by  reason  of  the  subsequent  fraudulent  appropriation 
by  him  of  the  said  money  to  his  own  use. 

No  counsel  appeared. 

Iiord  CoLVRiDOB.  O.J. — In  this  case  the  learned 
recorder  before  whom  the  trial  took  place  appears 
to  have  thought  the  case  practically  identical 
with  the  recent  case  of  Reg,  v.  Ashwdl^  in 
which  the  Judges  of  this  court  were  equally  divided 
in  opinion.  We  are,  however,  unanimously  of  opinion 
that  the  Jury  were  wrongly  directed.  The  Judgments 
in  Beg,  v.  Athwell  never  intended  to  interfere  ^th,  or 
qualify,  the  well-established  doctrine  that  an  innocent 
receipt  with  subsequent  fraudulent  appropriation  does 
not  constitute  larceny,  and  do  not  Justify  the  recorder 
in  stating  the  contrary  to  be  the  law.'  The  conviction 
most,  therefore,  be  quashed. 

HixisTT.  Hawkins.  Day.  and  Gbantham.  JJ.,  con- 
curred. 

Conviction  quashed. 


Fvob.  Div.  ft  Adm  Div. 
Divorce. 


} 


Feb.  23. 


jEx  parts  Tabtt.  (a.) 


Dissolution  iuii^Petition  verifying  affldavit^Petitioner 
absent  frmn  the  country. 

The  court  wiU  not  allow  the  affidavit  verifying  a 
petition  for  divorce  to  he  sworn  hy  another  person  when 
the  pditioner  is  absent  from  the  country  by  his  own 
wiU, 

Ex  parte  Brace.  S9  W.  B,  474.  L.  B,  6  P.  D,  16, 
distinguished. 

The  applicant  in  this  case  was  a  man  employed  in  the 
Euphrates  and  Tigris  Navigation,  and  he  was  now 
employed  at  Bagdad.  Having  had  suspidoa  of  his 
wife,  he  wrote  to  his  father  to  make  inquiries  whether 
there  was  good  cause  to  file  a  petition  against  her. 
The  father,  having  made  inquiries,  satisfied,  himself  that 
there  was  good  cause,  and  had  taken  necessary  steps  to 
file  a  petition  for  his  son. 

MiddUton  now  moved  that  the  father  might  be 
allowed  to  swear  the  aifidavit  to  file  the  petition,  on  the 
condition  that  the  affidavit  should  be  made  by  the 
son  as  soon  as  possible. — ^The  object  is  to  save  time, 
in  order  that  the  suit  may  not  be  thrown  over  the  long 
vacation.  Letters  to  Bagdad  have  to  be  sent  by  way  of 
Damascus  and  desert  post,  and  there  is  much  irregularity 
in  the  transmission  of  the  maiU. 

(o.)  Reported  by  W.  Lbtobstkb.  Esq..  Baixister-at- 
Law. 


He  dted  Em  parte  Bruce^  29  W.  R.  474.  | 
P.   D«    16,  where    the  solicitor  of   the 
allowed  to  swear  the  affidavit. 

Butt.  J. — In  that  case  the  petitkmer  vmi 
the  Afghan  War ;    but    here  he  is  i  ~ 
country  by  his  own  will.    The  case  is  nets | 
and  the  motion  must  be  refused. 

Solicitor,  Boberi  Kent. 


Prob.  Div.  ft  Adm.  Div.  1 
Pkobate.  i 

In  the  Goods  of  Bus.  (« 

Adtninistraition — Married  womamr^h 


Administration  had  been   given  to 
intermeddled  with  the  estate^  and  sub 
Eer  husband  deserted  her  and 
consent  being  dtemed  necessary  to  a 
ministered  estaie^  an  application  was  madej 
tion  of  the  grant  of  administraiion  and  af 

Hdd^  thai  the  woman  having  intemud 
estate  the  application  should  not  he  acceded  i 

Sarah  Held  died  on  the  12th  of  August,  1 
a  will  duly  executed,  and  on  the  25th  of  Ffll 
administration  with  the  will  annexed  wsi 
Louisa  Beid.  her  daughter.  On  the  29th  c 
1879.  Louisa  Beid  was  married  to  Heniy  i 
deserted  her  in  1880.  and  has  never  sinoe  1 
In  1885.  Louisa  Beid.  the  administratrix, 
the  sale  of  a  leasehold  house  in  Osi 
purchaser  refused  to  complete  the 
consent  of  the  hosband. 

HurreU  moved  to  revoke  the  grant  of  i 
to  Louisa  Beid.  in  order  that  a  fresh  gi 
made  to  Henry  Beid,  the  son  of  the  ori^ul  i 

He  dted  In  the  Goods  of  Dye,  2 
where  probate  had  been  granted  to  thej 
the    executrix,    who   was   a    married 
husband  had  deserted  her  and 
probate  was  revoked  and  regranted  to  1 
alone. 

Butt,  J.— That  case  is  not  like  the 
executrix  there  had  never  intermeddled  vttkl 
I  refuse  the  application. 

Solicitor.  EurreU. 


(a.)  Beported  by  W.  LiTOBsns.  Esq.. 
Law. 
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t  OF  14>B1W. 


SrwamuH  v.  Wallaoi. 


Houn  ov  L0XD8. 


iKoMf  Of  loriif. 


ICA.  (V^iuid}.     Mat.  19,  20,  SS ;  1C«j  IS,  1885. 

STSirDSEN   9.    W^LLiCE.    («.) 

* — 6^e3wraZ  avercigt — Pari  of  rtfugt — 
I  of  reahipping  eargo^ 

>  hmring  Bprung  a  leak  wkdit  on  a  voyage  ike 

^  i^  a  pori  of  refuge  for  repain.     Whilst 

trgo  was  unloaded.     The  puiting  in  to  the 

Ilk  mmloftding  qf  ihf  eargj  were  neceeevrg  for 

Iff  the  whnie  adventure.    Theehip  having  been 

t  eergo  imi«  reehipped  and  the  ehip  eonHnued 

^e  eaqienae  of  reshipping  the  cargo  wu  not 
t  offcnntt  the  cargo-^nonere  ae  gewsrat  average. 
lofiheOojMxtoi  A.ppeal  {reported  13  Q.  B,  D. 
jB.  Dig.  191],  ajflrmed. 


the  Jndgmeat  of  the  Ooart  o(  Appeal 
,  and  Bowen,  L.J.;  Baggellay^  L.J.»  die- 
refened  the  deolfioa  of  Iiopee»  J. 
a  B.  B.  616). 

Oktf  Trygvaaon^  earring  a  cargo  of  rioe 

to  liTerpooly  sprang  a  leak,  eiMh  aa  to 

tbe  pQttiBg  in  to  a  port  of  refogOi    She 

pint  in  to  the  port  of  St.  Loaie,  in  Manrltine. 

VM  landed,  which  wai  neoeetary  to  enable 

be  repaired.    The  cargo  was  warehoosed,  the 

aflbetad,  and  the  cargo  reloaded.    The  ship 

itinocd  her  Toyage. 

to  be  deoided  in  the  present  appeal 
the  leapondents,  the  oargo-owners,  were 
gneral  average  oontribation  for  the  expenses 
the  cargo,  and  of  pilotage  outwards  and 


will  be  fonnd  fullj  set  ont  in  the  Jadgment 


,0.0., and  A.  Cohen,  Q.O.  (ff.  2>.  Warr 
t  Isr  fte  appellants,  argued  that  ilftoood  t. 
f.  B.  M4,  5  Q.  B.  D.  S86,  goremM  this 

■ 
Q.O.,  and  Myhurgh,  Q.O.  {J.  Gorell  Bame$ 
I,  appeared  for  the  respondents. 

!. — Lord  Blackbubx. — ^The  qnestlon  intended  to 
before  this  House  is  raised  in  a  somewhat 

17. 

Dtt,  plalntiftd  below,  are  the  owners  of  a 

I  (Haf  Trygvaton.  The  nationality  of  the  resael 

isL     She  took  on  board  at  Eangoon  a  cargo  of 

Fa  hill  of  lading  for  the  whole  cargo  was  sign^,  of 

I  fte  material  purt  is  as  follows : — *'  Shipped  in  good 

ad  well  conditioned,  bj  the  Bombay  Bnrmah 

rOorporation  (Limited),  in  and  upon  the  good  ship 

^  Olaf  Trygvamm,  now  riding  at  anchor  in  the 

I Tirer,  and  bound  for  Scilly,  Falmouth,  Plymouth , 

I  for  orders,  thirteen  thousand  five  hundred  and 

I  bags  cargo  rice,  to  be  d^rered  in  the  like 

r  and  well-conditioned  at  the  port  of  discharge 

\yL  Qod,  the  Queen's  enemies,  fire,  and  all  and 

r  dangers  and  accidents  of  the  seas,  rirers,  and 

of  whatsoerer  nature  and  kind   excepted) 

;  or  to  its  assign*.    Freight  for  the  said  goods 

>  liper  charter-party."    The  ship  was  ordered  to 

iiwpdndenta,  defendants  below,  are  merchants  in 
,  vbo  purchased  the  cargo  of  rice,  and  became 
lofthaUll  of  lading.    On  the  arrifal  of  the 

\  lifsrpoolf  the  respondents,  as  holders  of  the  bill 


I  lispoited  bjHon.  John  di  Gbbt,  Barrister-at-Law. 


of  lading  and  consignees  of  the  whole  cargo,  were  entitled 
to  have  the  cargo  delivered  to  them  on  discharging  the 
lien  of  the  shipowners.  But  the  captain  had  a  Iten  on 
it,  not  only  for  the  freight,  as  to  which  there  was  no 
dispute,  but  alio  for  the  payment  of  such  disbursements 
as  formed  a  charge  on  the  cargo,  as  to  the  amount  of 
which  there  was,  and  U,  a  dispute,  and  also  for  any 
amount  which  the  cargo  had  to  contribute  to  general 
average,  as  to  the  amount  of  which  also  there  was,  and 
is,  a  dispute. 

This  often  occur*,  and  it  gives  rise  to  a  dii&ouUy  which 
is  well  expresssd  in  the  preamble  to  the  average  bond 
signed  in  this  oass:—"  Whereas  the  said  ship  lately 
arrived  in  the  port  of  Liverpool  on  a  voyage  from 
Rangoon,  and  it  is  alleged  that  during  such  voyage  she 
met  with  bad  weather,  and  sustained  damage  and  losi, 
and  that  sacrifloes  were  made  and  expenditure  incurred, 
which  may  form  a  charge  on  the  cargo,  or  some  part 
thereof,  or  be  the  subject  of  a  general  average  contribu- 
tion ;  but  the  same  cannot  be  immediately  ascertained, 
and,  in  the  meantime,  it  is  desirable  that  the  cargo 
should  be  delivered." 

The  mode  in  which  this  diffloulty  is  commonly  dealt 
with  has,  at  least  for  more  than  eighty  years  (see  Mver 
V.  Vander  Deyl,  Abbott  on  Shipping,  5th  ed.,  p.  362), 
been  that  the  captain  agrees  to  give  up  his  lien  on  pay- 
ment  of  the  freight  payable  on  delivery,  and  the  various 
consignees  of  the  cargo  agree,  in  consideration  thereof 
(and,  if  required,  give  security),  to  pay  to  the  owners  of 
the  ship  the  proper  proportion  of  any  particular  or  other 
charges  which  may  be  chargeable  on  their  respective 
coDsignments,  or  of  any  general  average  to  which  the 
owners  of  such  consignment,  as  such,  may  be  liable. 
As  in  the  present  case  there  was  only  one  owner  of  the 
whole  cargo,  and  no  dispute  as  to  either  the  quantity  of 
the  cargo  or  the  amount  of  the  freigh^,  this  left  only 
two  things  to  be  determined,  the  amount  of  the  special 
charges  on  the  cargo  which  were  payable  by  the  respond- 
ents, and  the  amount  of  the  general  average  charge*,  of 
which  the  respondents  have  to  pay  the  proportion  pay- 
able in  respect  of  the  cargo  and  of  the  freight  paid  in 
advance  at  Rangoon,  which,  In  eiCact,  was  a  part  payment 
of  the  price  of  so  much  of  the  cargo,  the  proportion 
payable  iu  respect  of  the  ship  and  of  the  freight  not  yet 
p%id  being  payable  by  those  interested  In  them. 

The  facts  as  to  what  took  place  on  the  voyage,  what 
were  the  disbursements  actually  made,  and  under  what 
circumstances  they  were  made,  cannot  be  proved  by 
legal  evidence  without  much  delay  and  expense ;  but,  at 
least  when  there  is  no  suspicion  of  fraud  or  falsehood, 
the  ship's  papers  enable  an  average  adjuster  of  com- 
petent skill  to  approximate  to  them  aul&ciently  to  decide 
the  case  as  an  arbitrator,  if  the  parties  choose  to  give 
him  authority  so  to  act,  or,  if  they  do  not  so  authorize 
him,  to  apply  the  principles  generally  acted  on  by  average 
adjusters  so  as  to  produce  a  praotieid  result  on  which  £• 
parties  can,  and  generally,  if  the  average  adjuster  is  of 
repute,  do,  act  as  baring  the  moral  weight  of  an  award, 
thpugh  either  party  may,  if  they  please,  question  hii 
findings  either  of  fact  or  of  law,  for  it  is  not  an  award. 

In  the  preeent  case  two  firms  of  repute,  Lowndes  ft 
Ryley,  of  Lit erpool,  and  W.  Richards  i  Son,  of  London, 
were  employed  tn  prepare  adjustments.  Esich,  as  is 
usual,  prefixed  to  the  statement  extracts  from  the  ship's 
papers  showing  the  state  of  facte  on  which  they  acted. 
These  are  almost  identical ;  and  I  think,  looking  at  the 
two  adjustments,  they  are  agreed  np  to  a  certain  point, 
and  if  it  is  open  to  me  to  form  my  opinion  from  the 
8hip*s  papers,  I  should  say  that  ao  far  no  reaaonable 
person  could  differ  from  them. 

The  vessel  sailed  from  Rangoon  on  the  80th  of  March, 
1880.  She  took  the  ground  at  low  tide,  but  got  off  at 
high  tide,  and  proceeded  on  her  voyage  after  this  acci- 
dental stranding.  Till  the  19th  of  May  she  continued 
on  her  voyage,  and  on  that  day  she  deriated  from*  the 
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eowne  ot  the  voyage  and  ran  tot  Haniitiof.  Baring 
these  sereB  weeks  ahe  enoonntezed  etrong*  irlnde  and 
heavy  seat,  whieh  oaated  the  ship  to  strain,  and  labour, 
and  make  water.  There  was  nothing,  however,  beyond 
ordinary  perils  of  the  seas,  except  that  some  spars  and 
canTaeweie  sacrificed  in  order  to  erect  a  windmill  to 
assist  in  woiking  the  pumpfc  The  cost  of  replacing 
those,  less  the  nsnal  allowance  of  one-third  new  for  old, 
about  £10,  is  allowed  in  general  average  by  both  ad- 
justers. Bot  it  is  clear  that  the  vessel  did  not  ma  for 
Manritins  on  acoount  of  the  windmill,  and,  except  as  evi- 
dence conflmatory  of  the  extent  to  which  she  was  leaking 
by  the  19tb  of  May,  this  is  not  materlaL  Had  the  devia- 
tion not  been  Justified  by  a  sufficient  cause,  it  would  have 
rendered  the  shipowners  liable  (see  Jkufii,  v»  Garrett^ 
6  E^inff.  716),  and,  therefore,  it  is  io^portant  to  see  what 
was  the  state  of  the  vessel  on  the  19th  of  Hay.  Kot 
only  w«s  she  leaking  at  the  rate  of  nine  inches  an  hour, 
buf,  when  she  came  to  anchor  on  the  22ttd  in  the  harbour 
of  ^t.  Louis^  she  war4onnd  in  thoi  harbour  to  be  making 
ten  and  a  h^lf  inches  of  water  per  hour,  so  that,  though 
there  is  no  extraordinary  weather  noticed,  the  leak  Had, 
in  that  day  and  a  half,  increased  greatly,  and  it  was 
necessary  to  hire  a  considerable  number  of  shore 
labourers,  who  were  employed  to  pump  her.  The  sur- 
veyors, who  saw  her  on  the  22nd  whilst  afloat  in  the 
harbour^  found  her  still  making  ten  and  a  half  inches  an 
hour,  and  recommended  the  cargo  to  be  discharged 
until  the  leak  stopped,  or  the  vessel  became  sufXUiently 
lightened  to  be  placed  in  dry  dock.  On  the  4th  of  June, 
the  whole  cargo,  with  the  exception  of  about  one  hun- 
dred tons,  having  been  discharged,  the  surrsyors  again 
examined  her,  and  found  the  vessel  still  making  seven 
inches  of  water  per  hour.  They  recommended  the 
vessel  to  be  put  in  dry  dock  for  farther  examination  of 
her  bottom,  which  was  done« 

It  seems  impossible  to  come  to  any  other  conclusion 
than,  that  the  vessel,  though,  perhaps,  she  might  have 
reaehed  her  destination  with  such  a  leak,  would  have 
been  in  great  danger;  and,  conseqnentiy^  that  it  was 
quite  justifiable  to  run  into  St.  Louie ;  nor  can  it,  I 
think,  be  disputed  that  everything  which  was  done  after 
the  vessel  came  into  harbour  uutil  the  vessel  was  removed 
into  the  dry  dock  was  reasonably  done  with  a  view  to 
tha  common  safety  of  ship,  catgo,  and  freight,  which, 
while  such  a  leak  existed,  were  not  in  safety  even  in  the 
harbour.  Both  adjusters  most  hate  agreed  oa  this,  for 
I  find  that  each  of  them  allows^  as  general  average,  all 
the  extra  expenses  up  to  that  date,  including  port  dues 
and  pilotage  inwards,  the  hire  of  the  labooren  who 
puo^Md,  the  expenses  of  the  survey,  and  the  expense  of 
landing  the  portion  of  the  cargo  unshipped  between  the 
22nd  of  Ua^  and  the  4th  of  June,  aa  well  as  the  coet  of 
replacing  the  span,  Sto^  sacrificed  to  make  a  windmill — 
amounting,  in.  t|ie  whole,  in  round  noortMrs.  to  nearly 
i^dO  to  general  average.  And,  if  that  had  been  all, 
tiieaa  would  Uave  been  no  diitereace  betipeen  them,  and 
prdbablyno  dispute  between  the  parties.  But  adifferenoe, 
which.anyone  wka  has  read  the  caaa  ol  Atwood  v.  SeUar, 
27  W:  &  426, 4  a  B.  D.  342,2d  W.  E.  604^5 Q-  B.  D.  286, 
and  who  was  awar»  that  the  BMmbers  of  the  firm  of 
W*  Bichards  it  Bona  are  leading  members  of  the  associa- 
tion mentioned  in  the  5th  paragraph  of  tha  special  case 
thena  stated,  and  that.  Hr.  Lowndee  was  the  eminent 
avenge  adjuster  menttoned  in  the  6th.  paragraph,  must 
hava  aotidpated,  arosa.  Sieasrs*  Lowndes  ft  Byley 
chanedto  general  avenge  the  expenses  of  wanhonsing 
and  uunrin^  the  cargo  when  on.  shore,  aaoanting  in 
round  nnmbert  to  £190,  and  the  expensei  of  reshipping. 
the  oargp^  amounting  in  round  nnmbets  to  4446,  and  the- 
eufiwairildock  does,  aaiounting  in  ronnd  nnmbers  to  £20,^ 
and  the  oatwaid  pilotage,  about  £6*  Thej  chaiged 
abtai  £80  aa  special  >aveniga  to  6irgo»  and  xmtbiag  to 
Irel^.  Xean.  W;  Bioliaida  ft  Sona  ohMssd  ti&e 
sxpensea  of  the  cargo  on  land,  amounting  hi  round 


numbers,  as  already  stated,  to  £190,  to  cargo^  ii  i 
the  smaller  item  of  £S0,  as  to  whldl  there  is  i 
troverdy,  and  the  other  itoms  which  Messrs. 
charge  to  general  average,  amounting  in  round  i 
to  near  £500,  to  freight. 

Both  agree  in  charging  the  expenses  of  1 
into  dry  dock,  and  &e  much  more  heavy 
repairing  the  vesael,  amounting  altogether  to  i 
ship  and  owners,  ao  that  thera  is  no  dispats 
items. 

There  is  some  difference  apparentiy  as  to  i 
put  upon  the  ship,  as  a  contributory  subject, 
it  is  not  necessary  to  inquire. 

The  result   is^  Lowndee    ft    Oo., 
general  average  as  they  made  it  out  among 
contributory  as  they  valued  them,  made  Messrs.! 
as  owners  of  the  cargo  and  the  prepaid  freifl^t,! 
pay  as  contribution  to  general  aferaga 
respect  of  particular  average,  £30,  in  all  i 
shillings  and  pence.    Messrs.  Biohardaft  Sons  n 
liable  to  pay  as  contribution  to  general  i 
partioulM  afvei^Bige  on  the  cargo  £815  (fnM 
£80}  in  all,  £081.    I  again  omit  shOliaiiB 
Mesar8«  Wallace  paid  that  sum,   and  for  tb 
between  it  and  £770  this  action  wia»  biooght. 

There  wera  two  issoea  joined,  ona-on  a  pleafi 
was  a  cfUstMBi  so  general  aa  to  haw  tiM  eifs*^ 
incorporated  in  all  contracts  by  w*ieh  tbaenle  of  ^ 
of  adjustara  ooalMided  for  l^  the 
esteblished,  whMi  was  denied.  The  othw  ^ 
ple»of  payuieut  beion  action  of  £681  Idsi  1<L>1 
the  plaintiifs  replied  that  thejhad  received  it,  I 
it  was  not  enough  to  satisfy  their  claim, 
came  o«  to  be  tried  before  Lopea^  J.,  and  a  i 
The  jadgv  ruled  that  thera  was  m»  evidenss  ft  I 
to  the  jury  in  swpport  of  the  onston.  On 
has  been  bo  s^ipeid  to  thlB  Souaa. 
discharged  on  the  issue  as  to  the 
payment,  and  that  was  roaeivod  for  fniber  s 
No  evidence  was  called  on  this  issue,  and  i 
saidas'to  how  the  facts  were  to  be 
became  material  to:  ascertain  any  of  them  aoti 
admitted.*  I  do  not  think  it  was  supposed  f 
side,  certainly  flrom  the  terms  of  his  jad 
Lopes,  J.y  that  anything  could  depend  on 
cirouustanoos^  It  was  not  until  in  raadinf  if 
ment  of  Bowen,  L.J.,  I  camenpon  thisc 
question,  whether  extraordinary  expenditutj 
entry  into  a  port  of  refuge  is  rightly  i ' 
general  average,  necessarily  depends  on  the  c 
of  each  case,"  and  on  further  oonaideratioa  i 
that  I  became  aware  of  the  imporinnoe  of  i 
means  of  asoertaininft  wliat  the  dnmatfteM*^ 
Without  some  each  power,  no  judgment,* eflMS^^ 
dt  novOf  could  be  given,  unless  it  could  be  isi<  «" 
general  piopositioa  of  law,  either  that  noc^ 
warehousing  the  cargo  and  afterwards 
a  port  of  raftigp  caff  ever  be  general  afera6<  < 
that  they  nrast  alwaya  be  so.  I  am  aot  I 
assent  to  either  piopoeition*  Any  Ststa  i 
LeglsUtare,,  enact  that,  within  ite  teiritoiH  J 
shall  be  either  way.  JudgUig  meady  fmm;^  1 
of  their  oodas  (whiah^  however,  ia  often  '^  ^ 
unlees  construed  wtttt.BBfeBBnoa  to  their  Iw^ws 
I  should  aay  that  soma  foreign  nations  hsrs«*f 
opposite  ways.  TheB»  is,  howetct;  no  '"^^  ^ 
ment  on  the  sub|eet»  T  have  'ub.  dbubt  thst  twaj 
would,  if  it  had  ocoarred  to  anyone  that  ^^''TTd 
or  eten  dasfarable  so  to  dQ«  have  readily  y^lg] 
the  court  power  to  Isiok  at  the  diip*s  i^spO"  ''Jh# 
thought  fit,  drtfw  inteeaeea  from  ttg^j**?  ^0  \ 
ad  jiuater  would  do.  I  prapon  to  dsal  with  Vm  ^ 
if  such  s  power  wav  gfven.  ^rr^ai^i 

Ia5iiiioiidiv.lF%«e,.2a.ftain«AlMt»^^ 
''Theprinoipleof  generalaverago^amelrf  l^**^ 
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property  baa  li«en  aaved  by  the  mcrifiao  of  tbe  property 
of  aaother  shall  fio«trtbttte  to  make  good  bia  loae,  is  of 
▼eiy  ancieoft  date  And  of  aniverial  reeeptioa  among 
ComnKroial  iiatioiia.  The  obligation  to  oootribute, 
therefore,  dependa  not  so  mach  upon  the  terme  of  any 
particDlar  inatmment  aa  npon  a  general  mle  of  maritime 
law.  Tbe  obligation  may  be  Umited«  qnallfted,  or  even 
exdoded  by  the  epedal  termB  of  a  oontract  as  between 
tbe  parties  to  the  contract ;  but  there  ie  nothing  of  that 
kind  in  any  oontract  between  the  parties  to  this  eaaee. 
There  are,  however*  many  Tariations  in  tbe  laws  and 
asages  of  diilerent  nations  as  to  tbe  loeeee  which  are 
oonaidered  to  fall  within  this  principle." 

Tbe  point  decided  in  that  case  was  that  tbe  loss  was 

to  be  adjusted  acoordlcg  to  the  law  of  tbe  place  of  the 

deatination---in  that  case  Eussia— and  that  the  Russian 

adjuster  was  to  adjust  it  according  to  the  Bossian  law» 

which,  of  conTse,  was  to  be  gathered  from  the  Russian 

edicts  and  tbe  decisions  of  the  Russian  Jndioatnre  ;  and 

that,  though  the  ship  and  the  parties  were  Bnglisbf  tbe 

goods  owners  could  not  recofer  back  so  mu(^  of  the 

money  as  would  not  hare  been  charged  to  them  on  an 

adjustment  of  average  made  according  to  the  law  of 

England.     As  in  tlie  present  case  tbe  place  of  delifery 

was  English,  this  is  an  authority,  if  one  was  required,  to 

ahow  that  the  law  and  usage  of  foreign  nations,  where 

they  differ  from  our  own,  are  irrelevant.    But  it  will  be 

obeerved  that  Abbott,  O.J.,  expressly  says  that  a  con* 

tract  might  alter  the  whole  ;  and,  in  WiUon  v.  Bank  of 

Fictona,  16  W.  R.  693,  L.  R.  2  Q.    B.  203,  it  was 

intimated  that  a  custom  tacitly  m^ing  it  part  of  the 

contract  that  any  particnlar  principla  should  be  applied 

might  alter  the  whole.     I  think  that,  unless  it  was 

proved  that  there  was  such  a  custom  as  to  be  tacitly 

incorporated,  it  could  have  no  such  effect.    And  I  have 

no  doubt  that  the  issue,  which  has  not  been  brought 

here  by  appeal,  was  rightly  decided. 

I  think,  however,  there  is  much  force  in  the  oondud- 

ing  observations  of  Manisty,  J.,  in  Aiwood  v.  Sellar, 

I  agree  with  him,  at  least,  thus  far — that  a  general 

ptactice,  long  continued    amongst  English    adjusters, 

lilsrds  strong  ground  for  thinlring  that  the  practice  is 

ooe  which  is  not,  in  general,  inconvenient,  and  that  it 

throws  a  considerable  entis  on  those  who  impugn  it  to 

ihow  that  the  particnlar  circumstances  are  such  as  to 

render  an  adherence  to  the  practice  in  that  case  against 

principle. 

Before  ptoaeedfng  further,  I  Afaik  it  desirable  to 
consider  what  is  the  question  raised  on  the  issue  reserved 
for  further  considaWfckMB.  The  plaintiffs  claimed  the 
snm  which  Hesam.  X«simdes  4  B^^y  made  payable — 
viz.,  £770.  The  defendants  had  paid  the  sum  whish 
Messrs.  W.  Rkibards  ft  Sons  made  payable  by  them. 
The  issue  was  whether  all  that  was  real^  due  had  been 
pud.  It  is  to  be  observed,  flrst,  that  the  points  on 
which  Messrs.  W.  Richards  ft  Sons  dii|Esr  from  Messrs. 
Lowndee  ft  Ryley  are  act  all  in  laimir  of  the  defend- 
ants.  If  the  £120  which  represents  the  warehousing 
rent  and  fire  insnrance  is  properly  charged  to  cargo, 
the  defendaots.  have  to  pay  the  whole  of  it.  If  it  is 
properly  charged  to  geneul  average,  they  have  only  to 
pay  their  preportk^n  oC  it,  or  somewhat  less  than  one- 
half.  That,  it  itatood  alone,  would  make  nearly  £100 
more  payable  by  the  delendantaL  But  if  the  £450, 
which  is  the  coat  ef  resbipping,  is  pr<^rly  charged  to 
freight,  the  defendants  are  not  liable  to  pay  any  portion 
of  it.  If  it  is  properly  charged  to  general  average, 
they  would  have  to  pay  about  half  of  it.  So  that  that 
item  makes  a  diff eaenoe  of  about  £230.  If«  in  addition, 
the  £20  for  the  cost  of  going  out  of  port  U  properly 
charged  to  freight,  that  makes  a  further  difference  of 
about  £10.  It  is  net^  therefore»  necessary  to  decide 
anything  more  than  whether  these  two  items  are,  under 
the  cJrenmstnuaes  of  the  case,  properly  chargeable  to 
general  averagp  int  net.    If  th^  aie  not  lo  chargeable. 


*  the  order  appealed  against  is  right,  for  the  defendants 
have  paid  enough,  and  more  than  enough,  whether  the 
£190  is  properly  chargeable  to  cargo  or  npt ;  and  ft  is 
unnecessary  to  consider  that  question,  except  in  so  far 
as  it  may  throw  light  on  the  principles  which  are  to 
guide  the  decision  of  the  first  and  moat  important  one. 

I  do  not  think  it  necessary  to  inquire  what  would  be 
the  proper  course  if  the  eeelring  the  port  of  refuge  had 
been  solely  for  the  purpose  of  doing  repairs,  the  cargo 
not  being  in  any  danger.  Such  a  case  may,  perhaps, 
sometimes,  though  rarely,  occur.  Nor  do  I  think  it 
necessary  to  inquire  what  would  be  tbe  proper  course 
if  the  ship  and  cargo  were  both  safe  in  the  harbour  of 
refuge,  and  the  unloading  of  the  cargo  was  entifely  for 
the  purpose  of  facilitating  the  repairs.  Such  a  ease 
seems  more  likely  to  happen  than  that  first  supposed.  I 
think,  on  examining  the  two  adjustmsnts,  and  exer- 
cising the  power  which  I  have  assumed  to  bo  given^ 
there  can  be  no  doubt  that  the  cargo  on  board  the  ship, 
leaking  to  the  extent  which  she  did,  was  not  safe  even 
in  harbour  until  the  ship  was  so  far  lightened  that  she 
could  be  taken  into  dry  dock.  Should  ttte  expense  of 
reloading  her,  after  her  repairs  were  made,  be  charged 
to  freight,  the  goods  having  been  taken  out  nnder  such . 
circumstances  ?    I  thick  it  should. 

I  am  afraid  I  have  not  understood  the  reasoning  on 
which  Cockbum,  O.J.,  in  his  Judgment  in  Aiwood  v. 
Sellar,  comes  to  a  contrary  conclnsion.  If  I  hav<e,  £ 
must  express  dissent  from  it. 

The  ordinary  contract  between  shipowner  antt 
merchant  is  that  the  goods  shall  be  carried  to  their 
destination,  snd  shall  there  be  delivered,  unless  prevented 
by  the  excepted  perils.  And  this  generally  &ould  be 
done  in  the  original  ship.  Whenever  tbe  ship  Is 
disabled,  it  must,  in  order  literally  to  fulfil  this  oontraet, 
be  necessary  to  repair  the  ship  so  far  as  to  make  her  fit 
to  carry  on  the  cargo,  and  if  any  part  of  tlie  cargo  has 
been  taken  out  to  reship  it. 

Botetta  V.  Ourney,  11  C.  B.  188,  was  a  case  between 
tbe  owners  of  corn  insured  from  Odessa  to  Liverpool 
and  their  underwriters.  The  plaintiffs  claimed  fbr  a 
total  loss,  and  the  underwriters  paid  money  into  oonrt. 
The  cargo  was  at  Cork  in  a  very  damaged  state,  bnt^  by 
great  skill  and  at  considerable  cost,  was  prevented 
hrom  turning  into  manure,  and  was  sold  at  Cork^  a 
considerable  part  of  it  being  still  com.  The  verdict 
was  entered  for  a  total  loss.  A  rule  for  a  new  trial  was 
obtained  on  various  grounds— one,  on  which  ft  was 
made  absolute,  was  that  the  Judge  had  not  properly 
directed  the  jury  as  to  the  effect  of  the  extra  cost  of 
conveyance  in  a  new  bottom  from  Cork,  the  port  of 
distress  where  the  wheat  was  sold,  to  Liverpool,  the  port 
of  destination. 

The  court  say  as  to  this,  **  If  the  voyage  is  eouiptoted 
in  the  original  ship  it  is  completed  upon  the  oifgfaial 
contract,  and  no  additional  freight  is  incurred.  If  the 
master  tranships  because  the  original  ship  is  ftre- 
parably  damaged  without  considering  whetlier  he  is 
bound  to  tranship  or  merely  at  liberty  to  do  so,  it  is 
clear  that  he  tranships  to  earn  his  full  freight ;  asdee 
the  delivery  takes  place  upon  the  original  centtaeft." 
There  never  was  in  tbe  present  case  any  queetiea  as  to 
The  Olaf  TrygvMon  being  irreparably  damaged ;  but 
she  was  so  far  damaged  that  it  was  certain  that  there 
would  be  some  delay  (it  turned  out  to  he  atoont  eix 
weeks)  before  The  Olaf  Trygvawn  was  in  •  fit  itete  to 
carry  the  goods  on  to  Liverpool.  And  if  there  had  been 
a  good  ship  at  St.  Louis  willing  to  carry  the  goods  to 
their  destination  for  less  than  the  agreed  freight  flom 
Rangoon,  it  might  have  been  for  the  benefit  of  all  that 
the  goods  should  be  shipped  on  that  vessel  at  onee, 
carried  on,  and  delivered  to  the  consignee  without  dala;. 
Such  was  the  course  pursued  in  Bhipton  v.  Thomtaf$^  9 
A.  ft  E.  314,  where  the  original  shipment  was  from 
Singapore  to  London  in  The  fame$  8eott,    She  pat  into 
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Batavf  A  in  <1<atrep«,  and  there  the  goods  were  traDthippe d 
into  The  Mt^uhtaineer  and  The  Steoitrie,  carried  to 
London,  and  there  delifered  to  the  owner  of  The  Jam^e 
Scoltf  at  a  cost  leea  than  the  amount  of  freight  which  b^ 
wonld  have  eamad  had  the  gooda  been  carried  on  in 
The  Jamee  Scott.  He  delivered  them  to  the  consignee, 
who  produced  the  original  bill  of  lading  bj  The  Jamte 
^ScotU  The  consignee  refused  to  pay  freight  at  the  rate 
in  the  bill  of  lading  of  The  Jamte  Scott  from  Singapore 
to  London » though  he  paid  that  from  BataTia  agreed  on 
in  the  bills  of  lading  of  The  Mountaineer  and  The 
Sfsoitris.  The  decision  was  that,  whether  or  not  the 
captain  was  bound  to  tranship,  he  was  at  libert/  to  do 
so,  and  haying  done  so  had  earned  his  full  freight,  the 
expense  which  he  bad  incurred  to  earn  it  being  certainly 
not  general  average,  but  I  think  a  particular  average 
paid  by  the  shipowner  tc  earn  his  freight.  My  concln- 
sion  is  that  if,  instead  of  transhipping,  the  captain 
waits  till  the  original  ship  is  repaired,  and  then  reships 
on  that  original  ship,  the  cost  of  so  doing  should  not  be 
general  average,  but  particular  average  to  earn  the  full 
freight.  Cockbum,  C.J.,  aeems  to  think  that  in  all 
cases  where  tbe  ship  is  disabled,  whether  she  be  repaired 
or  not,  the  original  contract  is  dissolved  and  a  new  one 
^  formed  by  law.  This  seems  to  me  in  direct  con- 
flict  with  the  two  decisions  I  have  just  cited ;  and  even 
if  it  were  so,  I  think  it  is  somewhat  in  the  nature  of  a 
p ditto  prineipii  to  say  that  one  of  the  terms  of  the  new 
xontraot  should  be  that  the  oost  of  transhipment  or  re- 
shipment,  as  the  case  may  be,  should  be  general  avei- 
■ge. 

The  judgment,  however,  of  the  Court  of  Appeal,  de- 
livered by  Thesiger,  L.J.,  does  not  proceed  on  this 
gronnd.  I  have  some  difficulty,  after  reading  the  state- 
ment as  to  the  grounds  on  which  the  Ck>urt  of  Appeal 
proceeded,  given  by  Baggallay,  L.J.,  in  his  judgment  in 
the  present  case,  in  saying  on  what  ground  it  does  pro- 
ceed. 

The  special  case  in  Atioood  v.  SeUar  was  express, 
that  the  ship  was  injured  by  a  voluntary  sacrifice,  and 
was  thereby  compelled  to  put  into  Charleston  to 
repair  the  said  damage.  It  is  not  expressly  said  either 
way  whether  the  cargo  was  in  any  danger.  Buggallay, 
L.J.,  who  was  a  party  to  tliat  judgment,  says  that  it  was 
decided  on  the  ground  that  putting  into  the  port  of 
refuge  was  necessary  for  the  safety  of  both  ship  and 
cargo,  and  that  he,  at  least,  thought  that  it  was  im- 
mateilal  what  was  the  cause  of  that  necessity.  Yet  I 
think  there  is  much  reason  for  doubting  if  Thesiger, 
L.J.,  quite  agreed  in  this.  He  says,  "The  principle 
whkh  underlies  the  whole  law  of  general  average  con- 
tribution is  that  tho  losr,  immediate  and  consequential, 
caused  by  a  laotifice  for  the  benefit  of  cargo,  ship,  and 
freight,  should  be  borne  by  all.  This  principle  v,  in  tbe 
absteact,  conceded  by  counsel  for  the  defendants,  and  its 
application  to  the  present  case  is  admitted  to  the  extent 
of  allowing  the  expenses  of  unloading  the  goods,  for  the 
purpose  of  doing  the  necessary  repairs  to  enable  it  to 
proceed  on  the  voyage,  to  be  the  subject  of  general 
average  contribution,  but  they  attempt  to  distinguish 
suoh  expenses  from  those  of  warehousing  and  reloading 
the  cargo,  and  of  outward  port  and  pilotage  charges,  by 
the  suggestion  that  the  common  danger  to  the  whole 
adventure  is  at  an  end  when  the  gooda  are  unloaded,  and 
that  general  aterage  ceases  at  the  point  of  time  when  the 
oommon  danger  ceases."  This  is,  I  think,  a  fair  state- 
ment of  tbe  argument  of  the  respondents' counsel  in  the 
present  case.  Afterwards  he  says,  "The  going  into 
port,  the  unloading,  warehousing,  and  reloading  are,  at 
aU  events,  parts  ot  one  act  or  operation  contemplated, 
resolved  upon,  and  carried  through  for  the  oommon 
safety  and  bentfif,  and  properly  to  be  regarded  as  con- 
tinuous.*' This  was  much  relied  on  by  the  counsel  for 
the  respondentr.  If  I  thought  it  was  the  state  of  the 
case  before  the  House,  I  should  consider  whether,  in 


such  a  case,  it  might  not  fairly  l>e  argued  1 
of  these  operations  were  to  be  considered  as  [ 
expense  of  repairing  the  damage,  and,  thersfaie,! 
where  tbe  cause  of  the  damage  was  aueh  tbsttl 
of  repairing  it  ought  to  be  borae  by  all,  as  i 
in  Ativood  v.  SeUar ^  to  be  borne  by  alU  bat  I 
case  where  the  cause  of  the  damage  was  i 
expense  of  repairing  it  ought  to  be  boms  by| 
only,  which  is  the  present  case,  to  be  boms  1 
only.    But,  having  come  to  tbe  oondusion  ( 
not  tbe  state  of  the  case  before  the  House,  l 
into  this  inquiry. 

Having  come  to  the  conclusion  that,  u&dff  \ 
cumstances  of  this  case,  the  expenses  of     ~    ' 
should  not  be  placed  to  general  averago,  aod  1 
enough,  if  your  lordships  agree  with  me,  to  i 
the  respondents  have  paid  more  than 
necessary  to  consider  whether  tbe  smaller  a 
ought  aho  to  have  been  charged  to  ship  or  i 
not  to  general  average.     I  agree  with  f 
what  he  ssys  at  page  90,  that  that  is  a  moi 
question  than  the  other.     And  as  the 
sofllcient  to  turn  the  scale,  it  is  not  lie 
it.    I  should  think  it  seldom  involved  any  i 
as  to  be  of  practical  importance,  and  I  prefer  I 
undecided. 

I  shall  therefore  move  that  tbe  order  ap 
be  affirmed,  and  the  appeal  dismissed ;  the  i 
pay  the  costs. 

Lords  Watson  and  FxrzoaaALi)  concurred. 

Order  appealed  from  ajfirmed  ;  and  appeal  d 
toiih  coete. 

Solicitors  for  the  appellants.  Fields  RoeWj  i  ( 
Bateeon,  Bright,  A  Warr,  Liverpool. 

Solicitors  for  the  reepondents,    WaUouM, 
Walton. 
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From  Oban.  Div.  ) 
[ft  Chitty,  J.]      f 

In  re  Busfisu). 
Whalet  v.  Busfolo.  {«.) 

Practice — Origin<Uing  eummone^Servioe  ^^J 
didion-^R.  5.  C,  1883,  ord.  11,  r.  l-Or^' 
--Ord.  72,  r.  2—4  dk  5  WUl.  4,  c.  «2. 
The  court  ha§  no  jurisdiction  io  ardtrih^ 

an  originating  tummoue  out  nf  thejwrudidion. 

The  action  was  commenoed  by  origiasting  i 
claiming  accounts  and  Inquiries  as  to  the  p 
titled  to  the  real  and  personal  estate  of  Mr: 
testator  domiciled  in  England,  and,  if  n^ 
administntion  by  the  court    The  defendaB^^ 
executors  of  his  wiU,  and  one  of  then,  tbe  t 
widow,  a  British  subject  with  an  English  dw" 
temporarily  resident  at  Avignon,  in  Fraoea.   j^fjnn 
tiff,  a  residuary  legatee,  applied  eac /wffc  *»  Chi^JJ 
for  leave  to  serve  the  originating  saamoss  on 
Butfield  in  France.  'jttt^^i 

Ord.  11,  r.  1,  allows  service  out  of  ths  J«"7^j^ 
a  writ,  or  notice  of  a  writ,  of  summoot  when  U  ^ 
action  is  for  the  administmtiou  of  the  P^'*"'^^^ 
any  deceased  person  who,  at  the  time  oi^^J^J^ — 

(a.)  Reported  by  A.  D.  Haolarbt  •«<'  ^  ^'  ^'' 
Ksq*.,  Barriaters-at-L»v* 
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ror  Atfsai.. 


Im  ma  ButniLD. 


GoUAt  OF  Appbal. 


Lihe  }ariadietioB,  or  for  the  ezooatton 
»  Mopotf  dtiule  wtthio  the  Jaiiadietion)  of  the 
l«l  tty  witteii  hMtromeat,  of  whioh  th«  penon  to 
ii  a  tnutee,  which  ooght  to  be  executed 
jtettelewofEnglead." 
»  97,?.  S :  *'  Where  pereonal  tertiee  of  anj  writ, 
1hAi|^  order,  rammoiM,  wamnt,  or   other 
^fnetediog,  or  written  oomiiiaiiio«tion  is  re- 
)  mlee  or  otherwise,  the  eerrioe  shell  be 
family  as  may  be  io  the  manner  prescribed 
1  service  of  a  writ  of  summons." 
,  S :  '*  Where  no  other  prorision  is  made  by 
r  iheee  mlee,  the  present  procedare  and  prac- 
I  in  fofce." 

U  ft  5  WilK  4.  e.  82,  extended  the  piovisions 

.  4,  c  33,  so  that  the  ooorts  were  empowered  to 

I  in  suits  conoemiog  land,  stock,  or  shares 

I  to  be  served  on  persons  resident  out  of  the 

[  Kingdom. 

r  Act  was  repealed  as  to  the  Supreme  Oonrt  of 

in   Eogland  by  the  Civil   Prooedure   Acts 

I  Act,  1879  (42  A  43  Vict.  o.  59);  but  by  section 

'  was  not  to  affect  *'  (6.)  any  jurisdiction  or 

)  or  rule  of  law  or  equity  established  or  con- 

t  right  or  privilege  Acquired,  or  duty  or  liability 

or  incuri«d,  or  compensation  secured,  by  or 

ay  enactment  so  repealed." 

I  SiMrgt9  for  the  motion,  referred  to  R.  8.  C, 
II,  and  ord.  67,   r.  5,  and  ord.  72,  r.  2; 
Practice,  p.  708  ;    Credito  Qernndeuie  v.    Van 
» 32  W.  R.  414,  12  Q.  B.  D.  171 ;.  In  re  Fawiitt, 
^  V.  Burton,  ante,  p.  26,  30  Gb.  D.  231  ;  In  re 
I'f  TrmU,    23  W.  R.  602,  L.  R.  10  Cb.  275 ;  Be 
Ce  MUttric  TeUgraph  Co.,  22  W.  R.  856.  L.  R.  18 
;  Re  Brituh  Imperial  Owrporation,  %i   W.  R. 
I S  Ch.  D.  749  :  iVtldoa  v.  Gounod,  15  Q.  B.  D.  622. 

Cur,  adp,  vult. 

.  25.— CaiiTT,  J. — This  is  ao  application  for  leave  to 

I  m  orig^ing  summons  out  o(  the  jurisdiction,  in 

11ie«eircumatanoes  are  such  that  an   order 

prcperJf  be  made  if  the  action  had  been  com- 

1  bf  writ  of  summons.    Order  11  of  the  B.  S.  O., 

,  ie  the  only  order  which  deals  specially  with  service 

the  jurisdictioo,  and  it  applies  in  terms  only  to 

'  I  of  a  writ  of  summons  and  a  notice  of  a  writ. 

mlee  embodied  in  this  order  are  founded  on 

i  principles  of  jurispradence,  and  in  the  framing 

i  mlee  the  whole  subject  has  obviously  been  re- 

~ ,  and  attention  has  been  directed  to  the  views 

by  the  courts  of  Scotland  and  Ireland,  and 

1  goTeraments,  particularly  that  of  (Germany. 

iraka  treat  partieaiar  cases  with  care  and  precision, 

I  and  limit  the  authority  of  the  court.    In  the 

Kx  forme  for  writs  and  notices  of  writs  to  be 

I  out  of  the  jurisdiction  are  given,  but  no  prorision 

le  by  the  rules,  nor  is  any  form  proridid  in  the 

dix,  for  the  service  of  an  originating  summons  oat 

t  jurisdiction.    Nor  is  there  any  rule  bringing  an 

Bg  summons  within  order  11,   or  making  an 

summons  equivalent  to  a  writ;  altboagb 

I  a  rule  bringing  a  petition  and  originating  sum- 

I  within  order  4  (see  the  4tb  rale  of  that  order). 

ilnre  Fawtitt,  Oalland  v.  BuHon,  it  was  held  that 

..  ^^jfinating  summons  tiiken  out  under  ord.  55,  r.  3,  is 

r^^l^fKeeding,  commenced  otherwise  than  by  writ  in 

"^Ify  preecribtfd  by  a  rule  of  court,  and  is,  oonse- 

'^■'Mlj,  so  action  within  the  definition  of  that  word  in 

'  1 100  of  the  Judicature  Act,  1873.    This  decision 

^n  that  the  proceedings  commenced  by  an  originating 

I  are  an  action,  but  it  doee  not  show  that  an 

•enginating  sammons  is  a  writ. 

In  tbs  srgomenr,  reference  wiy  made  to  ord.  67,  r.  5, 
-bat  thst  relates  rxcltttitely  to  the  .manner  in  wbicb 


personal  service  it  effected,  and  is  quite  foreign  to  the 
preeent  question. 

It  aeeme  to  me  that  the  only  ground  upon  which  the 
application  can  be  eupported  it  that  of  ord.  72,  r.  2,  whioh 
provides  that,  where  no  other  provision  is  made  by  the 
Acts  or  the  Rules  of  1883,  the  then  existing  procedure 
and  practice  are  to  remain  in  force.  That  gives  rise  to 
the  question.  What  was  the  procedure  and  practice  as 
to  originating  summonses  when  the  Acts  and  Rules 
referred  to  came  into  force  P  In  my  chambers,  two 
chief  derks  of  great  experience  cannot  call  to  mind 
any  instance  in  which  an  order  has  been  made  for  ser- 
vice of  an  originating  eummons  out  of  the  jurisdiction, 
and  the  other  chief  derk  can  recollect  one  occasion  only 
where  the  application  was  made  and  refused,  and  the 
refusal  was  acquiesced  in  and  a  writ  issued.  Counsel 
mentioned  one  case  in  which  such  an  order  was  made  in 
the  chambers  of  Pearson,  J.,  but  it  does  not  appear  that 
that  order  was  made  by  the  j  udge  himself.  The  registrar 
has  made  search  in  the  offtce,  and  has  produced  two 
orders-^ne  made  in  the  chambers  of  Hall,  Y.O.,  in 
1870,  and  the  other  in  the  chambers  of  Mslins,  Y.O., 
in  1874.  In  both  of  these  cases  the  order  was  made 
before  the  Judicature  Rules  came  into  foicf ,  and  was  for 
service  of  the  originating  summons  in  Scotland.  From 
the  best  inquiry  I  have  been  able  to  make  I  cannot  find 
that  there  was  any  established  practice  on  the  subject 
But,  assuming  there  was  such  a  practice  subsisting  when 
tbe  Orders  of  1883  came  into  force,  some  further  matters 
have  to  be  considered. 

An  originating  summons  first  arose  under  15  ft  16 
Vict.  c.  86,  e.  45,  and  was  confiaed  to  the  simple  case  of 
an  order  for  the  administration  of  the  personal  jsstate  of 
a  dead  man.  This  provirion  was  left  untouched  until 
the  Orders  of  1883  were  issued,  which  for  tbe  first  time 
dealt  with  the  Chancery  Consolidated  Orders  of  1860  as 
a  whole*  An  originating  summons  is  now  Iseued  under 
order  55,  which  has  greatly  enlarged  tbe  scope  of  an 
orighnating  summons,  and  made  it  applicable  to  new 
subjects,  as,  for  instance,  the  execution  of  trusti.  By 
the  Rulee  of  December,  1885,  the  scope  has  been  still 
further  extended*  Tbe  main  difference  between  a  writ 
of  summons  and  an  originating  summons  is  that  in  tbe 
one  case  the  proceedings  are  in  court,  and  there  are  or 
may  be  pleadingii,  whereas  in  the  other  case  the  pro- 
ceedings are  in  chambers,  and  there  are  no  pleadings. 

As  to  all  the  numerous  cases  to  which,  by  the  Orders 
of  1883  and  1885,  an  originating  summons  was  for  the 
first  time  extended,  it  is  obvious  that  there  could  not 
have  been  any  preriously  existing  practice.  Tbe 
authority  of  the  court  to  order  service  of  an  originating 
summons  out  of  the  jurisdiction  at  tbe  time  when  the 
Rules  of  1883  came  into  force  depended  on  the  Consolt* 
dated  Orders  of  1860,  and  particularly  on  ord.  10,  r.  7. 
This  rule  related  to  any  suit  in  which  the  defendant 
was  out  of  the  jurisdiction,  and  did  not  contain  any  of 
the  restrictions  or  limitations  in  order  11  of  the  R.  S.  C, 
1883.  In  the  case  of  Cookney  v.  Andereon,  11  W.  R. 
628,  1  De  G.  J.  ft  8.  365,  an  application  was  made 
for  leave  to  serve  a  copy  of  the  bill  upon  tbe  defend- 
ants in  Scotland,  and  was  refused  by  Lord  We«tbury, 
on  the  ground  that  the  words  *'  any  salt "  iu  rule  7  of 
order  10  of  the  Consolidated  Orderp,  1860,  must  be  taken 
to  denote  such  suits  only  as  are  described  iu  2  Will. 
4,  c.  33,  and  4  ft  5  Will.  4,  c.  82,  end  that  the  rule  read 
in  a  more  extensive  sense  was  ultra  virea»  This  decision 
was  subsequently  overruled  by  Lord  Ghelmiford,  C,  and 
Turner,  L.J.,ln  Drummotid  v.  Drummond,  15  W.  R.  267, 
L.  R.  2  Cb.  32,  and  the  validity  of  tbe  general  order  was 
established.  In  the  interval  between  these  two  decisions, 
the  case  of  In  re  Alean,  Colun  v.  Alcin,  12  W.  R.  678, 
1  DeG.  J.  ft  S.  398,  was  decided  by  the  Lords  Justices, 

1'  and  leave  was  there  given  to  serve  an  administration  sum- 
mons relating  to  stocks  and  shares  iu  EitgUnd  ou  a 
defeuddut  abroad.    Tiiis  decisioo,  tbererorti,  did  uot  con- 
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flict  nith  that  of  LokI  WeMbqij  lu  Cooknfiy  ▼.  4n^- 
aon,  for  the  caM  fell  within  the  stotutem  of  WUli^fw  XV. 
The  reialt  of  thaaa  anthoritidB  J«  tiiAoUiit  to  id^w  f hat 
up  to  1883  there  wae  anthorHj  (»  «i^f  f^mm  iWt.ftf 
th«  jariadiotioa  in  any  enit  in  e«ui^  k0  Tirtqe  9I  914^' 
10  of  role  7  of  the  Consolidated  Ordera  of  1860. 

Bat  by  the  introdactory  rule  of  the  Ordure  ef  U93 
the  ConioHdated  Orden  of  1860  ari»  irtioUy  reyaaled, 
without  any  qualification,  «o  that  the  ordpr  whieh  g««e 
juri^diotion  to  serre  out  of  the  joriediotioii  ie  gon^.  I 
think  that  the  repeal  of  that  order  and  the  fp^pv^se  fro- 
Tiiione  of  order  II  of  the  R.  8,  C.»  1883»  when  fe«d 
together,  are  anfflcient  to  ehow  that  ordar  11 WM  intend^ 
to  be  exhanatite,  00  far  ae  relatee  to  aotiona*  If  it  wave 
otherwise,  there  would  be  thia  strange  apomaly,  that  the 
court  could  order  aerrice  of  an  originating  summoiu  ont 
of  the  jurisdiction  in  one  case  only^rfi^  where  the 
summons  relates  only  to  the  adjministsation  of  personal 
estate,  and  could  make  an  order  for  auoh  seivice  without 
being  subjeet  to  any  of  the  restrioUons  und  limitatiouB 
which,  under  order  11,  are  made  applicable  to  writs  and 
notices  of  writs.  In  other  words,  in  the  particular  c«9e 
of  an  originating  summona  for  the  admjinietration  of 
personal  estate,  the  court  would  bftfa  a  muffh  Wiiger 
jurisdiction  than  it  would  possess  in  the  cose  of  a  writ 
for  the  same  purpose,  I  think  that  ord.  7 jS,  r.  3,  cannot 
be  so  read  or  oonstrned  as  to  produce  this  extraordinary 
result  For  these  reasons  I  hold  that  an  originating 
summons  cannot  be  served  out  of  the  jurisdiction. 

In  regard  to  the  decisions  bearing  on  the  genera}  queetion 
there  is  that  of  Wtldon  t.  Gounod^  wheva  the  eour);  held 
that  there  was  no  power  to  order  serYice  oujb  of  the  juris- 
diction of  a  summons  for  the  appointment  of  a  feeeiver 
by  way  of  exeontion  on  a  jndgmei^t.  In  that  cMe  the 
DiTisional  Court  relied  on  the  absence  of  any  rule 
authorizing  the  serYice.  In  another  oose,  Em  parh 
Brandon,  ante,  p.  352,  an  application  for  leave  to  serie 
a  summons  lor  taxation  of  a  bill  of  costs  out  of  the 
jurisdiction  was  refused.  To  avoid  voisponaeption,  I 
think  it  right  to  add  that  order  11  is  not  necessarily 
exhaustive  as  to  service  out  ef  the  jurisdiction,  eii^oept 
in  the  case  of  actions.  For  there  are  other  oases»  auch 
as  originating  petitions  and  proceedings  in  a  winding  up. 
Now,  the  Windlng.up  Orders  of  1862  weie  left  untouched 
by  the  B.  8.  C,  1883,  and  also  by  the  Bales  of  Peo^mber, 
1885,  except  only  in  the  matter  of  appoiuUng  a  pro- 
visional liquidator.  There  was  undoubtedly,  at  the  time 
when  the  Orders  of  1883  oame  into  force,  a  well-estab*' 
lished  practice  for  service  of  summonses  under  a  winding, 
up  order  ont  of  the  jurisdiction.  It  appears  to  me  that 
this  practice  is  preserved. 

My  judgment  leaves  unaffected  any  question  as  to  the 
service  of  petitions  out  of  the  jurisdiction.  These  are 
several  deoi«ions,  before  the  Order  of  1883  come  into 
force,  showing  that  petitions  under  the  Tro9tee  Belief 
Act  could  be  served  out  of  the  jurisdiction.  (See  as  to 
such  petitions  and  winding-up.  Re  Banelli,  decided  in 
1874 ;  Be  Honey's  Trv9U,  decided  in  February,  1875 ; 
and  Be  BriUeh  Imperial  Corporation^  decided  i^  1817.) 

March  3.— The  application  havipg  lalled»  it  wsa 
renewed  by  way  of  appeal. 

Ikcimu$  Siurgee,  for  the  appeUant.T-Qrd.  67,  r.  5, 
extends  the  provisions  oC  ord.  11,  r.  1,  to  an  originating 
summons,  so  that  under  the  Bules  of  1883  ouch  a  sum- 
mons can  be  served  out  of  the  jurisdiction  in  the  same 
way  as  a  writ  of  summona.  But  if  not  so,  the  rules  con- 
tain no  other  provision  with  regard  tp  the  matter,  and 
the  originating  summons  can  be  served  out  of  the  juris- 
diction under  the  old  practice  (preserved  by  ord.  7^,  r. 
3)  of  the  Court  of  Chancery  under  this  Coneolidiited 
Orders  of  1860,  ord.  10,  r.  7,  in  regard  to  service  out  of 
the  jurisdiction.  An  originating  summons  is  an  action  : 
In  re  Faireiit,  Galland  v.  Burton.    The  Act,  4  &  5  Will. 


4, «.  ^f  aU9w%4  •wvi.ce  ft9|i  of  tilie  jufMli^aikf 
oeelAogsffMfog^  iM^ft/HPfk.  or«j|KiBes,4i(| 
clause  Tq  ibf  mm^ing  Aot  {4^  4f(»  T^  %| 
kept  ^at  iraclioe  «ttve.    Tfl^  rfpool  ef  thai 
affect  the  jurisdiction  of  the  coujtt :  Sayen  ' 
33  W.  B.  01,  96  Qb.  p.  }03.  .    Petitisiii 
Trustee  B^alicf  4et  l^ave  been  served  out  ef  t 
tion;  /a  f«  Saney*§  T^a^%;  In  re  BondlC^ 
Tfl^raph  Co,;  though  in  one  case 
Wickens,  Y.Ct  ppoceeded  in  the  absence  of  a  j 
of  the  jurisdiction  who  ought  to  have  basai 
JEBnglcnd  ;  In  re  ^VayZfM-, ^8  h.  T.  N.  8. 18,  Sll| 
195,    A  sum^ions  under  the  Companies  Ae^  r 
100, 165,  was  allowed  to  be  served  out  of  the  jg 
in  In  re  BrUieh  Imperial  Corporation.    In  t 
petition  under  the  Leases  and  Solee  of 
Act>  Jecsel^  M.B.,  held  that  the  proceeduMS  1 
a  suit  be  hod  no  power  to  grant  leave  to  ssivsi 
ent  out  of  the  jurisdiction:  In  re  Meu' 
EetaUe,  \7.  K.,  1874,  p.   156.      In  Be  Mm 
W,  B.  748,  Je^e),  M.B.,  refused  leave  to  ssrvs^ 
order  to  ta^  a  solicitor's  bill  on  tbe  edieitof 
jurisdiction* 

CoTTox,  Ii.J.-T*Though  the  ease  is  ia 
authorities  have  been  so  clearly  brought  befois| 
the  point  has  been  so  ably  argued,  that  I 
give  our  judgment  at  once.    Tbe  question  ii  1 
ought  to  give  leave  for  an  originating 
served  in  France  on  a  British  subject.    To  < 
be  to  Interfere  with  the  ordinary  course  of  th 
a  rule,  the  court  only  exercises  jurisdiction  1, 
who  are  within  the  jurisdiction.     If  an  Aet  of  ^ 
raent  gives  a  limited  jurisdiction  against  t 
England,  that  is  binding,  but  the  court  voild  1 
power  to  make  any  such  person  subjeet  to  ib  i 
oxcept  these  w^om  the  Act  had  Included, 
the  Act  the  court  could  make  liable  to  hsfs  1 
forced  against  them  if  they  did  not  answer  the  f 
of  the  court. 

These  Is  nothing  in  the  Bules  of  Conrt,  186^  j 
enables  an  origiaating  summons  to  be  serve!  o^C 
jurisdiction.  Order  11  constitutes  a  code,  \iipn 
what  is  to  be  done  with  regard  to  aervios  oiy 
jurisdiction,  for  the  purpose  of  founding  ' 
Ord.  11»  r.  1,  applies  in  terms  only  to  writs  of! 
It  is  said  that  the  saving  clauses,  ord.  78,  r.  ^  ^ 
the  practice  ol  the  court  where  a  matter  i 
with,  but  I  think  this  matter  is  dealt  with  ia| 
speci&cally.  It  would  be  wrong,  where  prsctiltl 
on  a  statute,  and  that  statute  is  absolnteiy  goMil 
that  the  old  practice  under  it  is  preserved.  Ikti 
clause  in  the  Bules  of  Court  applies  only  to  \ 
not  depend  on  existing  orders  or  Acts,  but  en  ^1 
practice  of  the  court  Then  it  was  said  tbst  oii  < 
5,  would  enable  service  of  an  originatiog  1 
made  out  of  the  jurisdiction,  because  it  pat  1 
such  a  summoAui  o^  the  same  footing  as  ssrrioeOiSj 
of  summons.  But  that  is  not  the  cose.  ^^^. 
only  dealing  with  personal  service,  and  when  tM»l 
direction  for  personal  service  of  an  originstipg  *>*^ 
the  rule  shows  that  it  is  to  be  effected  in  ^^.'^l 
OS  in  the  cose  of  a  writ  of  summons.  ^'^^^^''I^i 
extended  so  as  to  introduce  the  extraordinsiy  P^^ 
serring  writs  of  summons  out  of  the  jntitdie^ion*  ^J 
said  next  that  4  &  5  WUl.  4»  c.  89,  sboald  SJP^ 
1883  a  code  was  mode  dealing  with  tbe  ciit»n»WJ 
which  a  British  subject  out  of  tbe  i^^^'^^^^^'^tSkf 
made  liable  to  the  ordem  of  the  court,  sad  ^^V^if  \ 
wrong  to  import  provisions  and  jurisdiction  .^g 
which  U  repealed  into  the  code.  As  to  f^'^^ym 
tbe  jurlsdicUon  under  the  Bules  of  1883  ^^j^^ 
differed.  In  Credito  Oerundeuie  v.  faa  "/^'^^  J7 
B.,  held  that  an  Interpleader  summons  ^^.^^^ 
might  be  served  on  a  forciguet.  out  of  the  janw*"**^ 
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|«»AmA&. 


Ik  rb  Wood. 


OouBT  OP  Appeal. 


k  J,  Qounod^  Lord  Coleiidg*,  dJ.,  a«4 

y  J.,  wtoed  l6«Te  to  Mnra  a  smmoKn*  tot  a 

lafan^pMr  oat  of  tho  juriidiotlon  agiiatt 

IM  bam  obtained.  InibaflntoMetha 

1  btn  jaatiflable  to  giva  notica  to  tba 

L  Aidtfaiidaat  wished  to  interplead  on  the 

ilweigaar  daimed,  and  would  probably 

'i  for  which  tha  aotlon  waa  brooght,  and 

bthecaee  on  the  adfiaabfllty  of  giving 

But  here  the  pl^ntlil  eeeka  to 

rof  the  ooort  to  bear  on  a  pereon  veeid- 

The  qoeation  of  jariediation,  it  may  be 

iMt  xaieed  before  Pollock*  B.     Ae  to  the 

under  the  Troatee  Belief  ikot,  where 

liurely  to  give  notioe»  there  was  no  objeo- 

oat  of  the  jarisdiotion.     Bot  where  the 

^■oia  than  that,  the  court  wooid  not  allow 

I ;  St,  for  inetanoe,  in  the  case  of  aa  order  to 

fa  \tt3L    In  mjr  opinion  the  light  prindple 

i  by  Jessel*  M.R.,  in  Sb  Jiitughamt  when 

i  the  eenrt  had  no  power  to  aathoriae  serrioe 

jorisdietion  unless  in  oases  where  it  was 

^  do  80  by  statute.     With  regard  to  summoases 

aifa  Aet,  1862,  I  say  nothing,  leaving 

I  till  it  arises.     As  to  persons  who  are  not 

E9,ot  oourse  no  Act  of  Parliament  could 

>fliaetore  I  have  limited  my  remarks  to  the 

ifdituk  subject.     We  most  refkise  the  leave 


I  Fit,  IaJJ.,  odttoorred. 
^/.IVoser. 


bIKf. 


In  r^  Wood,  {a.) 


Feb.  18, 1». 


'  (kuolidation  Ad,  1845  (8  <fi  9  Vid.  e. 

L*  1,  iO-^Incorporatton    tnth  ipecial  Ads^* 

'  ^  of  purcTmse'tnoneyi-^CoBtB — JurUdic-' 

J^f^Liahility  of  Crown — Judieature  Aet, 

"*»  Ffcf.  c.  77).  ««.  17,  U^Ord.  65,  r.  1. 

.   i|^"i9v  were  inoorporaUd  by  a  skttuie^  pa$ted  . 
pfr  ^^  furpo§e  of  taking  land^  and  earrffing  \ 

I  t^in  public  vforJcM,  and  bf^  a  §mbie^Hant  | 

*"iin  1855^  rsceivecf  enlmrged  pawers  mnder 
ipmntsca  were  ae^uired  bjf  ihem^  The 
fdrf  nwrpnraied  by  reference  some  of  the  pfo^ 
[yfr  terlitr  Ad,  which  dealt  with  the  eoopeneee 
y'^^od  of  purehaee^monei^  Neither  Act  dealt 
'^Mte  0^  payment  out  of  couH  of  puf^ekaee-^neney, 
[^wottoa  by  pereone  beeendny  entitM  to  the 

~^^  of  the  aforetaid  premieeei   which  the 
n  had  paid  into  &mrt  to  the  ortdit  of  the 

^*  MfQ^  Baaon,  V.O.,  ordeftdr  the  6ommi^ 

^H^^PP^,  thai  the  Vtoe^Ohmcellor  hadjufU. 

•  ••b  the  order  ;  that  the  previeeone  of  the 

'^^M  1840,  with  referenee  totheeoeUef 

^  .J  •**  •/  paroAase^mofMy,  were  inc&rperated 

Mgo/  ]^5 .  ^„  j  ^f^  ^f^  ^^^^^  mnieeim  of  the 

|3*^  <f  deel  with  sHch  eoeU  did  not  eKoM^thfe 

jTT^Aa  Unde  Claueei  Aek 

^j^^>10  W,  R.  305,  4  D^a.F,  i»J.  SaSi, 

^Jn^/  <ftaf  though  oomtniteienet^  might  be 
ipiiljjj^y  (^e  Orown^  and  th^  Crown  wem  not 
*miTr^  m  the  Lande  Chueee  Jnt,4hat  Act 
'--•^^..^^^^^^ifwritten  into  tfie  Ad  of  1866,  and 

••  ^rtedby  A.  H.  Todd,  Esq.,  Barrister-at-Liw. 


it$  provieione  wete,  therefore,  binding  on  the  oommiem 
siontre^ 

Whether  the  Judieo^re  Adt  tonftr  power  on  the 
cdufte  to- give  eode  in  4atu  where  no  e\ich  power  eoeieted 
pranoaelgf  qHflBre^ 

This  was  an  appeal  by  her  Hajeety's  Commissioners 
of  Works  from  an  order  of  Bacon,  Y.C.,  which  directed 
that  they  should  pay  the  costs  of  an  application  for 
payment  out  of  court  to  certain  persona  beeoming  en- 
titled to  money  paid  in  by  the  Gommissloaers  uiidsr  the 
provisictti  of  the  Public  Boildinga  (Downiag^streflfe) 
Act,  1855  (18  ft  19  Vict.  o.  95),  and  of  3  &  4  Vict.  c.  87.; 

C,  Raeeell^  A.O.f    and  Vaughan  Bawhine,   for  the 
appellants. — There   was    no  Jurisdiction  to  make   this 
order.    The  Vice^Ohaaoellor  thought  that  the  oaii  waa 
cottdttded  by  Em  parte  The  Mercers'  Co.,  37  W.  B.  4fl4, 
10  Oh.  D.  d81,  but  that  daoision  is  in  conflict  with  the 
Weight  of  authority.    Before  the  Judicature  Acta  such 
an  order  could  not  be  made^  for  there  is  no  pro? iilon  in 
tba  special  Acts  aa  to  payment  of  costs  where  the  money 
is  paid  out  to  a  claimant:  In  re  Chetty'e  EeUOe,   10 
W.  a  305,  4Da  Q.  F.  ft  J.  382,  Which  is  a  deaiiion  of 
Lord  Westbury  on  appeal,  and  ir  binding  on  this  odort. 
The   Judicatute  Acta  only  apply  to  oaier  where  the 
court  bhd  jurisdiotion  before :  Foeter  t.  OfeoA  Weete^m 
ItaUwety,  30*  W.  B.  39  8,  8  a  B.  D.  515.    Further,   the 
aDOHilissioners  a»6  no  party  to  any  proceeding  Within 
ord;  65.  i*.  1,  and,  at  any  fate,  the  proviiiona  of  the 
Lands  Clauses' Act  do  not  bihd  the  Grown. 

They  also  cited  Jit  re  KnighVe  Will,  32  W.  B.  417, 
26  Cb.  D.  82;  Beffi,  t.  MeOann^  16  W.  B.  397,  L.  B. 
3  Q.  B.  1411  ;  Qxitmdt  ▼:  Bradley,  26  W.  ]EL  698,  3  App. 
Oaa.  944;  Dicke  t.  Yatee,  29  W.  B.  135,  18  Oh.  D.  77. 
[LoFris,  IaJ.,  r«f«rre*to  Pareone  r.  Tinling,  25  W.  B. 
255,  2  C.  P.  B.  119 ;  JEflporfe  Hoepital  of  9t.  Catherine, 
29  W.  B.  406,  17  Gh.  D.  378.  Lord  EsKaa,  M.B., 
rfefenned  to  J^orWe  ?.  Fdheritk,  4  Q.  B.  D.  611,  27 
W.  B.  Dig.  144.] 

Walters  Borne,  eoiifra.*-This  order  is  in  aoooidance 
With  the  old  praotiea  of  the  Bxohequer  in  equity,  and 
with  nnmerouadeciaions.    See  In  re  Boberteon,  23  Beav. 
4B3,    5    W.     B    Cb.    Dig.    66  ;    In    re    Harrieon, 
18  W.  B.  1065,  U  B   19  Bq.  532;  Ex  parte  NoHh- 
wids,    In    re    London    and     Birmingham   BaUway 
Co.,    1    Y.   ft  C.  Exi  166.      [Lord   EsHlsn.  M.B.,  re- 
ferred to  Inre  MouUey*e  Truete^  4K.9iJ,  80o. ;  In  re 
Mtiford,  8  W.  B.    634;  In  re    Wteiminder  Edaie, 
Parish  of  8t,  Bepukhre,  12  W.  B.  499,  4  De  0-.  J.  ft 
8m.  232,  and  said  that  it  seemed  to  be  most  important 
to  consider  whether  the  pfOTisions  as  to  costa  oonteined 
in  the  Lands  Clauses  Act  did  net  apply,  though  that  Act 
was  not  incorporated.]    This  la  not  a  ease  of  a  paiaon 
absolutely  entitled  to  the  puvobase-monef,   but  of  a 
penon  who  has  beoome  entitled  since  the  payment  in. 
As  the  special  Act  does  not  authorise  the  court  to  do 
anything  but  re-ioTcst  that  money,  it  was  necessary  that 
tbe    commiseioners  should  be  served  that  they  might 
appear  and  consent   to    the  order  for    payment   out 
being    made.     It  is  the  praotioe  that  the   company 
should  appear,  even  in  cases  under  the  Lands  Clanses 
Act,  whsie  there  is  power  to  pay  topereons  beoomiog 
entkled :  In  re  Bobson*s  Trusts,  26  W.  B.  470,  7  Chi  D. 
708;  Inre  WarSs  TrusU,  33  W.  B.  149,  28  Cb,  D. 
lOO;     In   re   Qooch's    Estate,    3    Cb.    1>.     742;    25 
W.    B.   Dig.    148.    Again,  this   is  a   "piooaedfaig" 
Within^  the  meaning  of   order  65.    If  tba  cooc^  had 
no   power  preWous  to  tbe  Judicature   Aata  to   gWe 
theee    costs,    it    has     that  power    now:    Butcksf   ▼• 
Pooleyk  32  W.  B.  305,  24  Oh.  D.  273.     [Lord  Banna, 
M.B.'— If  there  were  no  oosts  <*of,  and  inddmitto,"  a 
proceeding  before  tbe  Judicature  Aet,  there  would  be 
none  after.    Tbese  f  zpentes  may  not  be  *'  costs  "  at  all, 
either   as    between  ptr^y  and   party    or    as    between 
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•7  Court  of  Appbal. 


Iif  RB  Wood. 


COVBT  OP  i 


■olioitor  and  client.]  It  is  desirable  that  the  court 
eboold  have  tbia  power :  In  re  Lee  and  Hemingway, 
33  W.  B.  226, 24  Gb.  D.  669.  Lord  Wedibnry  explained 
In  re  Cherry  in  In  re  We^lminiter  Etiaie,  Pari$h  of 
6t  Sepulchre^  and  In  re  Elluony  4  W.  B.  306,  8  De  G. 
M.  &  G.  62.  Finally,  the  Lands  Olansee  Act  ia  applic- 
able to  thia  case.  The  18  &  19  Vict.  c.  95,  under  which 
the  oommieiioners  act,  was  paMed  after  that  Act,  which 
ia  incorporated  with  the  special  Act. 

Vaughan  Hawkins,  In  reply.— The  Lands  Clausea  Act 
is  exolnded  here  by  implication.  The  Act  of  1855 
inoorporates  by  reference  3  &  4  Vict.  c.  87,  which 
expressly  deals  with  the  pnrohase-moneys.  Lastly, 
these  commissioners  are  the  agents  of  the  Crown,  and 
the  Crown  is  not  bound  by  the  Lands  Clauses  Act. 

Lord  EsHER,  M.B.— In  this  case  the  Commissioners  of 
Public  Works  haye  taken  certain  land  for  the  purpose  of 
erecting  buildings. .  The  purehase-money  of  that  land 
was  paid  by  them  into  court  to  the  **  credit  of  the 
estate  "  of  the  person  to  whom  the  land  had  belonged. 
The  money  has  been  paid  out  again  under  an  order  of 
the  Chancery  Di? Ision,  by  which  order  the  commissioners 
are  directed  to  pay  certain  costs  incurred  by  the  person 
entitled  in  getting  the  money  out  of  court. 

Now,  the  commissioners  took  this  land  under  the 
powers  conferred  upon  them  by  the  statute  18  ft  19  Vict, 
c.  95.  That  Act  was  passed  after  the  Lands  Clauses 
Act.  The  first  question  we  haye  to  consider  is,  whether 
any,  and  what,  part  of  the  Lands  Clausee  Act  becomes 
incorporated  with  the  special  Act.  In  order  to  decide 
that  we  must  look  at  the  1st  section  of  the  Lands 
Clauses  Act  [His  lordship  read  it.]  The  result  of  that 
section  is  that  e?ery  part  of  the  Lands  Clauses  Act  is 
incorporated  with  the  Acts  therein  referred  to,  saTe  in 
po  far  as  any  clauses  are  expressly  excepted.  Therefore 
the  Lands  Gauses  Act  is  incorporated  into  this  Act, 
subject,  of  course,  to  the  question  as  to  whether  the 
Crown  is  bound  by  an  Act  which  does  not  expressly 
mention  the  Crown. 

It  is,  howefer,  said  that  efcn  if  the  Lands  Clauses 
Act  is  incorporated  wilh  the  Act  of  18  ft  19  Vict.  c.  95, 
there  are  certain  proYisions  in  that  Act,  and  in  the  3  ft  4 
Vict.  0.  87,  which  expressly  vary  or  except  the  power 
over  costs  which  the  Lands  Clauses  Act  confers  upon  the 
court.  The  9th  section  of  18  ft  19  Vict.  c.  95, 
introduces  certain  sections  of  3  ft  4  Vict,  c  87 
into  that  Act,  with  the  result  that  those  sections 
roust  be  read  as  if  written  into  the  later  Act  for  the 
first  time.  The  sections  which  are  so  introduced  are,  in 
fact,  part  of  the  second  Act,  so  that  it  becomes  unne- 
cessary to  refer  to  the  earlier  Act  at  all.  That  second 
Act  was  passed  after  the  Lands  Clauses  Act,  and  there- 
fore the  profisions  of  the  Lands  Clauses  Act  are  incor- 
porated with  the  18  ft  19  Vict.  c.  95,  unless  the  sections 
BO  introduced  in  any  way  exclude  them. 

Section  44  of  8  ft  4  Vict.  c.  87,  is  said  to  have  that 
<  fleet.  That  section  provides  that  it  shall  be  lawful  for 
the  Court  of  Exchequer  to  order  the  expenses  of  all 
purchases  of  lands  in  lieu  of  lands  taken  by  the  commis- 
Hioners  to  be  paid  by  them.  The  sectiofl  brings  in  cer- 
uiu  powers  of  the  Court  of  Chancery  o?er  the  <*  expenses'' 
of  pnrchafei.  There  Is,  indeed,  nothing  in  the  earlier 
Act  about  *'  costs  "  ;  therefore  Parliament  has  not  dealt 
with  the  costs  of  such  a  transaction  as  this,  where  there  is 
no  re^infestment  by  purchase,  but  merely  a  payment  out 
of  court  of  the  moneys  representing  the  land  taken  by 
the  commissioners,  llie  money  has  not  been  paid  to 
any  person,  but  to  his  estate,  so  that  there  must  hsYe 
been  some  inquiry  as  to  the  parties  entitled,  and  costs 
must  have  been  incurred  which  are  not  treated  of  by 
either  of  the  special  Acts  which  haye  been  referred  to, 
but  are  dealt  with  by  the  Lands  Clauses  Act.  Therefore 
the  court  had  power  to  order  these  cot  is  to  be  paid  in 
the  manner  it  has  done. 


But  it  is  said  that  there  is  something  in  thes 
which  ought  to  (Hrerent  us  from  treating  the  18  i 
c.  95  as  if  it  bad  been  passed  after  the  Lsad 
Act.     Lord  Westbnry  came  to  a  dedsba 
Cherry  which  would  be  binding  on  as,,  and  if  I 
sion  has  the  effect  attributed  to  it,  we  most  1 
whether  we  agree  with  it  or  not.     Bat  thtt< 
explained  by  Lord  Westbury  himaelf  In  the  i 
case  of  In  re  Westminster  EMte^  Parish  of  I 
ehre.    There  his  lordship  said :— *'  The  la 
Act  of  the  9  ft  10  Vict.  c.  34,  which  was  in  i 
In  re  Cherry,  was  such  as  to  rendex  tran 
it  as  though  tiiey  had  been  transactlo&t  under! 
cedent  Act  of  the  3  ft  4  Vict,  and  to 
Lands  Clausea  Act  altogether ;  and  it  followed^ 
provisions  of  that  general  Act  ooold  not 
transactions." 

That  distinction  is  too  refined  for  my  comp 
and  I  do  not  feel  pressed  by  it  in  the  preseatc 
Lord  Westbury's  decision  is  sTer  eited  it  will  \ 
that  It  has  been  explained  away,  and  will  only  I 
when  judges  can  conclude  that  where  two 
been  passed,  one  before  and  one  after  the  f 
Act,  the  later  should  be  read  into  the  ea 
vies  versd.    It  Is  better  to  drop  that  case  out 
of  St  Sepidehre  is  an  authority  to  the  effect  1 
Lands  Clauses  Act  U  to  be  read  into  all  /  ' 
snbs^uently,  although  there  maj  be  no 
ence  thereto.    Therefore,  as  the  Lands  ( 
part  of  this  Act,  there  was  Jurisdiction  to  ] 
order.    There  was   jurisdiction  before  the  Ja 
Act,  and  order  65  covers  these  costs,  which  sre  t 
in  the  discretion  of  the  court.     It  is  niinec 
decide  whether  the  Judicature  Act  has  gifsn  t 
Court  power  over  costs  in  a  case  whsre   ' 
jurisdiction,  either  at  common  law  or  in  chanoeiy,  i 
costs  prsYious  to  the  passing  of  that  Act,  acd  I  ( 
to  express  an  opinion  on  the  point. 

The  question  remains  whether,  assuming  the  I 
Clauses  Act  Is  to  be  read  into  such  Acts  as  issh^ 
to  be  excluded  here  on  the  ground  that  the  c 
represent  the  Crown,  and  the  Crown  is  not  i 
that  Act 

But,  in  passing  the  Lands  Clauses  Act,  thtl 
drew  up  certain  prorisions,  the  effect  of    " 
that  Act  is  to  be  read  into  and  be  part  of  any  i 
Act    If  that  is  so,  the  Legislature  at  a  later  M* 
Act  dealing    with  these  commissioners,  wll' 
representatifcs  of  the  Crown,  has  written  hi 
provisions  dealfaig  with  the  costs  they  have  ( 

On  these  grounds  I  hold  that  the  otder  i 
against  was  good,  and  that  the  appeal  moft  I 
missed. 

LrnDLET,  L.J. — ^This  appeal  is  brought  againiti| 
of  an  order,  by  which  it  is  directed  that  o^*^ ' 
money  should  be  paid  out  to  the  persons  eatitlai^ 
that  the  Commissioners  of  Works  should  psf  ^^ 
which  have  been  occasioned  by  litigation  Mvo^' 
parties.  It  is  contended  that  there  was  so  jo  ' 
to  make  that  order.  The  appeal  was  probablj 
for  the  purpose  of  obtaining  a  dedsioti  on  a  P^^^ 
it  is  not  necessary  to  determine — naoiely,  ^^^m 
Judicature  Act  gives  jurisdiction  orer  oorti  la 
where  such  jurisdiction  did  not  P"^^/^#4t 
When  that  point  has  to  be  decided,  seetion  ^*^Jl 
Judicature  Act,  1875,  must  receire  more  ooni«i«»^ 
than  has  hitherto  been  given  to  it  .  .^^  ijl 

The  land  in  question  was  taken  under  a  V^J^^^  • 
passed  in  1855,  which  incorporated  theoomffliw^^^ 
the  purpose  of  a  public  undertaking.    Tbe  ^^jj^^ 
Lands  Clauses  Act  are  so  extensive  and  00  ^vlabiito 
it  Is  Impossible  to  argue  that  they  are  not »PP"V]^   | 
such  an  Act  as  the  one  before  us.     The  ttsto^       ^    | 
is  incomplete  on  the  particular  point  wbicb  v<  | 
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rot  imuit 


In  SB  DuxB  07  Hablborocob'i  SmLBicniT  TKum. 


Court  ov  Appiul. 


f  WB&  cnsot  be  «dd  to  be  inoontiatent  with  the 

I  Act    Therefore,  the  Vice- Chancellor  had 

ito  Bake  tbia  order. 

pto  Cknft  ca$e,  I  agree  with  the  Heater  of  the 

ni  Wdon  of  Lord  Weatbnry  maj  ha?e  bean 

riMff ;  at  any  rate,  there  ia  nothing  in  theae 

ItiagailNKl  na  to  read  the  later  Act  into  the  earlier 

I  af  vice  ver<^. 

,wUh  regard  to  the  argument  that  the  ooq- 
im  not  liable  to  paj  theae  coata  becanae  thej 
ata  of  the  Crown,  and  the  Crown  ia  not 
I  IB  the  Landa  Claoaea  Act,  it  aeema  to  me 
bfarticalar  corporation  ia  in  no  way  equivalent 
"  BB,  and  that  the  rule  ia  not  applicable.  The 
I  have  been  incorporated  for  a  special  parpoae, 
» to  pay  coata  if  the  pnrchaae-money  for  the 
y takeif  re-inveated  in  oUier  land,  Instead  of  being 
I  sad  there  ia  no  reaaon  that  they  should  not  pay 
I  also. 

L.J.— The  question  we  have  to  decide  ia, 
JQfiidietioii  exiated  at  the  time  of  the  paaaing 
^Bdieatore  Act  to  make  the  appellanta  pay  theae 
It  did  If  the  Landa  Clausea  Act  waa  incorporated 
ipedal  Act;  and  itia  so  incorporated,  uuleaa  there 
voida  in  the  apecial  Acts  fit  to  exclude  it  I 
'  in  neither  of  theae  Acta  fa  there  any  pvofiaion 
(xelnde  the  operation  of  the  Lands  Clauaea 
reference  to  the  coata  of  payment  out  of 
aoBey.  There  ia  no  reference  to  auch  a  caae. 
IiBds  dausea  Act  ia  not  excluded,  it  must  be 
sod  is  part  of,  the  later  Act,  which  gives  theae 
the  powera  under  which  they  have  acted. 
ife  ia  impoaaible  to  argue  that,  becauae  the 
nay  not  be  bound  by  the  Lands  Clauses  Act,  these 
are  not  to  pay  theae  coata. 

\Ban  A  Co. ;  Pollock  S  Co, 


»^.DiT.  Feb.4,  6, 15, 

A  f»  Jkrz  OF  Mablboeough's  Settlement 
Trusts,  (a.) 

lad  Ad,  1882  (45  A  46  Vict.  e.  38),  »8.  21  (ii.). 
bJ,  37,  bZ-^Htirloomi-^Proeeeda  of  ialo—Capiial 
JI^^DUcharge  of  incumbrance$ — RighU  o/partiia 
*"W"W  under  the  stUUmenU 

^Hf  arising  hy  the  sule,  under  section  37  of  the 
^Land  Aet^  1882,  of  pertcnal  chatttU  settled  on 
Wn  01  to  devolve  with  the  land  until  a  tenant  in  tail 
l^ate attain 8  the  age  of  twenty-one  yeare,  may  he 
^jr^  ^^  direction  of  the  tenant  for  life  in  the 
•^^  0/  incumbrances  affecting  the  inheritance  o/ 
►fi  J?  '  wrt/iott*  keeping  the  incumbrances  alive 
"« wne/lt  of  the  in/ant  remainderman  in  whom  the 
^f  unsold,  vfould  have  absolutely  vested  on  his 
"f<»«»'y.one. 

♦5 


»■*?««  of  Chitty,  J.   {reported  33    IF.  R.   871), 


|J|(^(roQ  a  Judgment  of  Chitty,  J.,  on  a  summons 
H^t  l^  the  Doke  of  Marlborough  for  liberty  to 
^^^  *n>a  of  £68,550,  being  part  of  a  larger  sum 
!|J<HnoQ  the  sale  of  heirlooms  under  aection  37  of 
ttcM^^  ^d  Act,  1882,  and  paid  to  the  truateea  of 
<atUment  in  diacharge  of  incumbrancea  on  freehold 
r^'^B]ect  to  the  trusto  of  an  indenture  of  aettlament 
■X^*  l^th  day  of  July,  1866,  the  duke  having 
_^nUcB,  vhen  the  order  for  sale  waa  made,  to  raisti 


the  qutation  whether  the  proceeda  could  be  ao  re- 
iuTeated,  and  in  the  meantime  not  to  direct  any  auch 
rc-in?eatment« 

By  the  aettlement  it  waa  directed  that  the  chattela 
in  queation  ahould  be  held  by  the  truateea  upon 
truat  to  allow  the  aame  to  be  uaed  and  enjoyed 
ao  far  aa  the  rulea  of  law  and  equity  would  permit 
by  the  peraon  or  peraona  who,  under  the  aetUe- 
ment,  ahould,  for  the  time  being,  be  in  actual 
poaaeaaion  or  receipt  of  the  renta  .and  profita  of  the 
freehold  hereditamenta  thereby  settled,  but  so,  ne?er- 
theleaa,  that  the  aame  ahould  not  feat  abaolutely  in  any 
peraon  thereby  made  tecantin  tail  male  by  purohaae  unleas 
auch  peraon  should  attain  the  age  of  twenty- one  years  ; 
but  on  the  death  of  any  person  made  tenant  in  tail 
male  by  purchase  under  the  age  of  tventy-one  years,  the 
same  should  go,  defoWe,  and  remain  in  the  same 
manner  as  if  they  had  bean  freehold  hereditamenta  of 
inheritance,  and  had  been  aettled  accordingly. 

The  freeholda  were  limited  to  the  use  of  the  present 
Duke  of  Marlborough  for  life,  and  from  and  after  hia 
death  to  the  nae  of  hia  first  and  every  other  aon 
auoceaalYely  in  tale  male. 

The  Marquia  of  Blandford,  the  infant  son  of  the  Duke 
of  Marlborough,  was  the  first  tenant  in  tail  under  the 
settlement. 

Chitty,  J.,  granted  the  application.  The  case  ia 
reported  in  33  W.  B.  871.  The  Marquis  of  Blandford, 
by  his  guardian,  appealed. 

Sir  H.  James,  Q,C.,  Romer,  Q.C,  and  F,  A.  Lewin, 
for  the  appellant. — There  is  no  power  to  order  this 
money  to  be  applied  in  paying  off  incumbrancea.  But 
if  there  la  auch  power  it  ought  not  to  be  exercised.  It 
would  alter  the  righta  of  the  parties  in  a  way  not  con- 
templated by  the  Act.  It  is  clear  from  a  consideration 
of  aU  the  provisions  of  the  Act  that  the  Act  leaves  the 
devolution  of  the  property  unaffected  :  aection  22,  aub* 
section  5.  Section  53  controla  the  whole  Act,  and 
limita  the  powera  given  to  the  tenant  for  life  under  the 
Act.  If  the  proceeda  are  devoted  to  paying  off  the 
incumbrances,  the  infant  remainderman  will  be  deprived 
of  an  absolute  estate  in  the  money  on  attaining  twenty- 
one,  and  will,  instead,  only  get  an  improved  estate  tail 
in  the  landa.  That  would  be  ao  prejudicial  to  hia 
intereata  aa  to  amount  to  a  breach  of  trust  ander  aection 
53. 

Macnaughten,  Q.C,  and  Phipson  Bnile,  for  the 
reapondent,  the  Duke  of  Marlborough. — ^Thia  propoaed 
rc-inveatment  ia  within  the  provisions  of  the  Act.  The 
proceeds  of  the  sale  of  heirlooms  are,  by  section  37, 
*'  capital  money  arising  under  this  Act'* ;  and  by  section 

21,  sub-section  2,  such  capital  money  may  be  invested 
or  applied  in  the  discharge  of  incumbrancea.    Section 

22,  aub-aection  5,  does  not  apply.  The  word 
"  aecuritiea"  there  refers  to  the  securities  mentioned  in 
aection  21|  aub-aection  1.  Aa  to  section  53,  if  the 
application  of  the  proceeds  of  the  sale  ia  within  the 
powera  gi?en  by  the  Act,  and  is  honestly  made,  there  can 
be  no  breach  of  trust,  though  the  deyolu^on  of  the 
property  may  be  thereby  alter^.  Regard  must  be  had 
to  the  interests  of  all  parties,  not  of  one  party  only. 

Ince,  Q,C,f  and  WiUis  Bund,  for  the  trustees,  took  no 
part  in  the  argument. 


Sir  H.  James f  Q*C»,  replied. 


Cur.  adv.  vuU» 


<«•)  h. 


'J»ft€d  by  W.  F.  Bauky,  Esq.,  Barrister-at-Law. 


Feb.  15.— The  following  judgments  were  delivered  :— 

Lord  EsREB,  M.R.^The  question  in  this  case  ia 
whether  certain  money,  which  is  the  proceeds  of  the  sale 
of  heirlooms,  should  be  used  in  the  mode  pointed  out  by 
the  statu  e,  or  whether,  even  though  expended  for  the 
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benefit  of  tbe  estate,  it  should  be  90  inTeete^  that  w)itn 
the  infant  h^ir  in  tail  eomea  of  age  he  shall  have  tbe 
pame  power  oTerit  as  he  would  have  had  if  the  beirlooiya 
had  remained  in  iptcie.  That  depends  upon  tb^  trf  e 
oonatruotion  of  the  Settled  J!iand  ^-ct,  1882. 

Now»  the  first  section  whioh  it  is  necessfiry  to  mentlQn 
is  the  8Tth,  which  aajs :  *'  Where  personal  chattels  are 
settled  on  trust  so  as  to  deTolve  with  land  until  a  tenant 
in  tail  by  purchase  is  bom  or  attains  the  age  of  twenty- 
one  years  " — that  I  take  to  be  a  description  of  heirlooma 
aa  they  may  be  pettled  according  to  tlie  present  law-i- 
**  or  so  as  otherwise  to  vjest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  tbe 
land'* — that,  again,  is  another  description  of  heirlooms -r- 
'*  a  tenant  for  life  of  the  land  may  sell  the  chattels,  or 
imy  of  them."  And  then  it  says,  in  sub- section  3  :  *'  A 
sale  or  purchase  of  chattels  under  this  section  shall  not 
be  made  without  an  order  of  the  court.*'  Hence 
l^iere  cannot  be  a  reckless  and  unnecesaary  sale  of  heii- 
loome  by  the  tenant  for  life,  as  there  must  be  an  order  of 
the  court.  The  court  would  not  give  the  order  metely 
at  the  will  of  tbe  tenant  for  Ufe ;  as,  for  instance,  if  the 
estate  were  in  perfect  order,  and  producing  oferything 
wbich  an  estate  could,  I  should  suppose  the  oourt  would 
refuse  the  order.  Such  an  order,  however,  baa  been 
obtained  in  this  case.  The  same  section  profides,  in 
sub-section  2  :  '*  The  money  arising  by  the  sale  shall  be 
capital  money  arlaJog  under  this  Act  "-^for  the  inter- 
pretation of  that  phrase  we  must  look  to  other  sections 
in  the  Act — "  and  shall  be  paid,  invested,  or  applied, 
and  otherwise  dealt  with  in  like  manner  In  all  respects 
$B  by  this  Act  directed  with  respect  to  other  capital 
money  arising  under  this  Act."  There  is  a  distinctiosi 
drawn  between  investing  and  applying.  It  may,  there- 
fore, under  certain  circumstances  be  **  inveated,"  or  it 
9iay  under  other  cirumstances  be  "  applied.'*  We  liave 
twice  over  "  capital  money  arising  under  this  Act,"  and 
to  find  out  what  that  is  we  must  go  back  to  section  2, 
sub- section  9,  which  says :  '*  Capital  money  arising.under 
this  Act,  and  receivable  for  the  trusts  and  purposes  of 
the  settlement,  is  in  this  Act  referred  to  as  capital  money 
arising  under  this  Act."  That  seems  to  me  to  be  rather 
an  oddly-expressed  sub- section.  It  would,  I  think, 
require  to  be  inverted,  and  to  read,  '*  money  receivable 
under  thia  Act  for  the  trusts  and  purposes  of  the  settle- 
ment is  capital  money  arising  under  this  Act,  and  is  so 
referred  to.*'  That  being  eo,  we  must  see  how  capital 
money  arising  under  this  Act  is  dealt  with  in  tbe  Act. 
Tiiat  sends  us  to  section  21. 

But  it  seems  to  me  that,  where  heirlooms  are  sold, 
and  where  the  money  is  to  be  dealt  with,  section  22 
deals  with  the  matter  before  it  is  to  be  dealt  *with 
nmder  seotion  21.  Kow,  section  22  says  that  **  capital 
money  arising  under  this  Act  shall,  in  order  to  its 
being  invested  or  applied  as  aforesaid  '*-i*tbece,  again, 
is  the  distinction  between  invested  and  applied-*'*  be 
paid  eitber  to  the  trustees  of  the  settlement  or  into 
court,  at  the  option  of  the  tenant  for  life  '* — that  is  the 
mode  in  which  it  shall  be  paid—'*  and  ahall  be  invested 
or  applied  by  the  trusteea,  or  under  the  direction  of  tbe 
court,  as  tbe  case  may  be,  accordingly."  That  is,  if 
paid  to  tbe  trustees,  it  may  be  dealt  with  in  one  way ; 
if  paid  into  court,  it  is  under  the  direction  of  the 
court.  Sub-section  2  says : — "  The  investment  or  other 
application  by  tbe  trustees  shall  be  made  according  to 
the  direction  of  the  tenant  for  life."  Therefore,  if  it 
.if  paid  to  the  trustees,  they  must  act  according  to  his 
direction.  Sub*section  3  says : — "  The  investment  or 
other  application  under  the  direction  of  the  court  shall 
be  made  on  the  application  of  the  tenant  for  life  or  of 
the  trustees."  There  there  is  an  alternative  demand 
eitber  by  tbe  trustees  or  by  the  tenant  for  life.  Sub- 
section 5  says  :— '*  Capital  money  arising  under  this 
Act,  while  remaining  uninvested  or  unapplied" — that 
must  be  while  it  is  in  the  hands  of  the  trustees  or  of 


the  court,    as    above  described,   and  apf^j 
interval  of  time  before  anything  farther  li  T 
the  money — **  and  securities  ^  which  an  i 
any  such  capltld  money  is  made  dudl,  for  #&  j 
of   disposition,   transmission,   and  devoloAil!] 
sidered  as  land,  and  the  same  ehfldl  be  held  f 
tOy  the  aame  persons  auccessivdyy  in  the 
and  for  and  on  the  same  eetate«»  intenets,  1 
the  land  wherefrom  the  money  ar 
disposed  of,  have  been  held  and  have  gone  1 
settlement."    80  that  if,  before  the  money  1 
or  applied,  there  was  a  devolutiont  the  ] 
as  Umd.    But  it  does  not  follow  from  thst  I 
invested  or  applied,  it  is  to  go  under  tUi.( 
land,   this    enactment  only  applying   to  Hi 
remaina  uninvested  or  unapplied.     By  this  1 
5,  the  devolution,  if  it  devolves  under 
stances,  is  expressly  provided  for.    Then 
how  it  can  be  invested  or  applied,  and 
must  turn  to  section  21.    That  section  saya:- 
money  arising  under   this    Act    .     •    .     ~ 
received  "-<^tbat  u,  when  it  ia  in  tbe 
traatees  or  of  tbe  oourt— "be  invested 
api^led  wholly  in  one,  or  partly  in  one  4 
another,  or  otbeis»  of  tbe  following  modeit" 
are  going  to  pass  from  the  condition  of 
in  section  $2  to  the  condition  of  things  to  1 
under  tbe  antbority  of  section  SI.    Fint, 
meat  on  Government  aeouritiee,  or  on  otb«  1 
on  which  the  truetees  of  the  •ettlemeot  1 
settlement  or  by  law,  authorioed  to  invsit" 
that  there  ace  certain  inveetmente  which,  1 '" 
are  not  allowed  by  the  settlement^  are 
to  trustees  to  invest  in,  and  they  are  desoitlMi  j 
money  is  so  invested,  there  ia  nothing  ia  C 
which  speaks  of  the  mode  in  which  that  J 
ment,  that  altered  property,  is  to  davolTe. 
devolve  according  to  its  nature,  unless  tbs  i 
vented  it.    There  is  nothing  in  thisSsectioa  tor 
It  is  remukable  that  whilst  tbe  money  is  r 
its  devolution  is  directed  in  a  particular  way,  1 
sarily  according  to  its  then  nature;  but, 
invested  under  section  21,  there  is  nothing  a 
devolution ;  therefore  it  is  left  to  devolfe  1 
the  nature  of  the  thing  in  which  it  it 
2nd  sub-aection  says  tihe  money  maybe  1 
discharge,  purchase,    or  redemption  of 
affecting  the  inheritance  of  the  settled 
money  being  so  applied,  it  is  gone,  and  titfl 
are  gone.    Tbe  incmnbcances  ace  gone  andr 
is  gone,  bat  the  estate  is  Iree;   and  the  jj 
devolve  according  to  its  nature  and  aoowttll 
settlement.    8ab.aection    3   says  the  noaey  \ 
applied  **  in  payment  for  any  improvemsiit  si 
by  this  Act."    That  is  at  the  will  of  the  teosa*  * 
but  the  improvements  are  to  be  carried  oat  1 
provisions  of  sections  25  and  26.    Section  S5  > 
improvements  that  may  be  done  on  the  W^^ 
drainage  and  other  works,  as  to  wbich,  ^•'{^"f!!!.! 
are  done,  the  money  is  gone  and  the  ^^?j| 
gone ;  but  the  estate  is  improved,  and  tbe  ^^tT 
devolve  according  to  the  settlement,    ^n*  ^i| 
limitation  on  the  tenant  for  life's  power  si  ^^f^.2 
provements,  for,  by  section  26,  he  muatsobnu*** 
either  to  the  trustees  or  to  the  court,  so  ^J^^ , 
exercise  his  own  will  recUeesly.    It  seestf  ^^^ 
the  proceeds  ef  the  sale  of  heiriooiBSf  ^^J^^ 
authorised  by  the  court,  may  be  dealt  with  MWf^^i 
21 ;  and  if  it  is  dealt  with  either  in  ^^'^^Zi  ' 
discharge  of  incumbrances,  the  money  is  8^.    ^ 
whioh  is  placed  there  inetead  devt^tas  "^f^^^l 
nature  and  according  to  the  aettiement,  ^  f  ^i^  J 
is  laid  out  in  improvemMits  It  is  •^'"^'^^iL 
and  the  whole  properjky  goes  as  land  socoidiBB  . 
settlement. 
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Is  RE  TntET  AifD  White. 


GouET  or  Appeal.  '^ 


alter 


n  MidtliEt  section  53  would  interfere  with 

of  tlM  DEtter.     That  seotlon    mjs  :— *' A 

life  abaD,  in  exeroiaing  any  power  under  thla 

~  Co  the  intereata  of  all  parCiea  entitled 

~  and  abaU,  in  relation  to  the  ezer- 

iQf  Uaiy  be  deemed  to  be  in  the  position  and 

and  liabilities  of  a  trustee  for  those 

lUHfy  know  how  to  enunciate  the  mode  in 

WQfuld  applj.    It  applies  thus  far : 

fit  good  faith  aa  a  trustee  ;  but  if  he  is  to 

'Mmta  of  all  parties,  I  cannot  understand 

prevent  him  from  considering  n^at  is  best 

tibe  estate.    The  court  cannot  saj  what  is 

;  that  mnst  be  left  to  his  honest  disore- 

he  ezerolsea  that  discretion  in  any  of  the 

'  hf  the  Act,  it  seetts  to  me  impossible  to 

can  be  a  breach  of  trust.    Ko  doubt  the 

the  dcTolution  of  the  money  is  altered,  but 

the  ordinary  construction  of  the  Act 

result.    One  of  the  principal  intentions 

of  the  Act  was  that,  instead  of  keeping  the 

burden  in  the  hands  of  the  owner,  while  the 

,  the  heirlooms  should  cease,  if  it  were 

of  all,  and  the  estate  should  continue  in 

condition.    I  think,  therefore,  the  decision 

f  was  light,  and  I  agree  with  him  both  in 

aad  in  the  reeult  at  which  he  arrired. 

ijr.— I  also  agree.    Now,  section  37,  sub- 
M^  that  '*  the  money  arising  by  the  side 
~  money  arising  under  this  Act,  and  shall 
edv  oz  applied,  and  otherwise  dealt  with 
in  all  respects  as  by  this  Act  directed 
to  other  capital  money  arising  under  this 
e  intested  in  the  purchase  of  other  chattels 
any  other  nature,  which,  when  purchased, 
and  held  on  the  same  trusts,  and  shall 
Ihsnme  manner  as  the  chattels  sold."    That 
t»  he  an  indication,  in  giTing  that  alterna- 
on  the  part  of  the  Legislature  to 
from  the  sale  of  heirlooms  not  only 
is  chattels  of  a  similar  description,  but  to 
s  totally  different  way.    And  looking  at 
'  23,  we  find  a  great  Tsriety  of  methods 
it.    A  distinction  is  drawn  in  those  sections 
inrsstment  and  an  application  of  the  money. 
\itf  which  Sir  Henry  James  pressed  upon  us 
S3^  snlhsection  5,  relates  to  what  is  to  be 
capital  money  whilst  iuTested  as  distin- 
appropriated  or  applied ;    and  he  said, 
proceeds  of  the  sale  of  the  heirlooms  areln- 
how  are  they  to  be  treated  f    There 
dlficulty  arising  from  the  language  of  the 
of  sub-section  5:   ''Capital  money  arising 
Act ,  whik  remaining  uniuTested  or  unapplied, 
on  which   an  inrestment  of  any  such 
is  ttade^-^whioh  I  am  supposing  now 
'shall,  for  nil  purposes  of  disposition, 
I,  and  detolutfon,  be  considered  as  land  *' — 
is  no  difficulty-''-^  and  the  same  shall  be  held 
[go  to  the  same  penons  successtrely,  in  the  same 
'    '  for  aad  on  the  same  estates,  interests,  and 
land  Wberefromthe  money  arises  would,  if 
of,  hare  been  held  and  hate  gone  under  the 
Money  arising  from  the  sale  of  heirlooms 
.  arising  fM>m  the  sale  of  land,  and  that  last 
jUidause,  therefore,  seems  to  me  to  be  inopenn 
^ Villi  time;  but  the  effect  is  plain  enbugb,  for 
*•  1  goei  on  :-**"  Those  securitiea  may  be  con- 
gy^iiisaey,  wlMk  shall  be  capftid  money  arising 
JJMhAol.''    Therefore,  Whilst  <*faiirested''*''4reat^ 
|t^iMM<'bm«M''  aa  distteet  frMn  fft«  th>ta 
^N*0fllMI"-»fhe  Intesffuietlt  remiffdii  as  if  was 
"g^^wmil  eitafb<    That  seeHls  to  nM  to  be  the 
""M.  Ktiavw^  iM  aslM  to  sN^ that IMfeOooAia 
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cannot  be  appropriated  or  applied  in  paying  off  in- 
cumbrances on  the  settled  land.  It  seems  to  me  to  be 
gredsely  the  thing  that  section  37  was  introduced  for. 
o,  with  regard  to  section  53,  if  the  thing  is  honestly 
done,  and  bond  fide,  and  for  the  interest  of  all  inter- 
ested in  the  land,  that  is  sufficient.  I  cannot  say  that 
that  would  be  a  breach  of  trust,  which  is  apparently  for 
the  benefit  of  ererybody  interested.  The  appeal  ought 
to  be  dismissed. 

LoPBS,  L.J. — From  the  terms  of  section  37  the  Legis* 
lature  must  bare  been  fully  aware  what  effect  that  section 
would  hare  upon  tenants  in  tail.  That  seotion  recog- 
nizes in  distinct  terms  the  difference  between  the  tenure 
of  chattels  and  that  of  land.  Now,  if  the  heirlooms  are 
sold  the  proceeds  are  to  be  capital  money,  and  there 
seems  little  difficulty  in  coming  to  the  conclusion  that 
it  may  be  applied  in  discharge  of  incumbrances.  That 
is  prorided  for  by  section  21,  sub^section  2.  Section  22 
appears  to  me  not  to  affect  this  case.  It  appears  to  me 
to  apply  only  to  the  interval  that  elapses  between  the 
realization  of  the  money  and  its  permanent  inrestmsnt. 
With  regard  to  sub-section  5  of  section  22  I  agree  with 
what  has  fallen  from  my  brother  Lindley.  I  think  the 
meaning  of  that  sub-section  is  that  the  capital  money, 
while  uninrested  or  unapplied,  is  to  bear  upon  it  the 
impress  of  land,  and  to  follow  the  devolution  of  land,  if 
it  came  from  land ;  but  I  think  the  subsequent  part  of 
that  section  says  that  if  it  arises  in  any  other  way  than 
from  land— for  instance,  from  chattels — then  during  the 
interval  it  Is  to  have  upon  it  the  impress,  and  to  follow 
the  devolution,  of  chattels.  Therefore,  I  take  it  that  If 
the  money  arising  from  these  heiriooms  had  b6en  in- 
vested in  the  interval  between  their  realization  and 
subsequent  application,  they  would  have  followed  the 
detolution  which  originally  belonged  to  them. 

I  desire  only  to  refer  to  section  53.  It  was  said  that 
the  tenant  for  life,  in  selling  heirlooms  and  applying  the 
proceeds  in  discharge  of  IncumbrauceB,  would  not  be 
doing  bis  duty  as  trustee  to  the  tenant  in  tail.  I  cannot 
take  that  view.  The  meaning  of  the  section  appears  to 
me  to  be  that  the  tenant  for  life  is  to  be  answerable  for 
an  improper  or  improvident  exercise  of  the  powers  con- 
ferred upon  him  by  the  Act,  in  tho  same  manner  as  if 
he  were  an  actual  trustee  under  the  settlement  exer- 
cising similar  powers  conferred  upon  bim  by  the  settle- 
ment. But  if  the  money  is  applied  within  the  provisions 
of  the  Act,  clearly  there  can  be  no  breach  of  trust.  On 
these  grounds  I  think  the  decision  of  the  court  below 
was  right. 

Appeal  dimtMed. 

Solicitors  for  the  appellant,  ffunten,  GwatJciriy  S 
tiaynea. 

Solicitor  for  the  respondent,  Spencer  Whitehead,  for 
Milumrd  4  Co*,  Birmingham. 


from  Chan.  Div.  Feb.  13,  15. 

In  re  Teret  and  White,  (a.) 

Vmdor  and  purekaier^^Oonditions  of  aale-^Ertor  in 
parUeulaf-^Ootnpenaati'm'^Right  to  annul  iOle. 

At  a  Bale  hy  auction  the  propetty  sold  wa$  elated  in 
thit  partieulare  to  coneiei  of  4a.  3f.  37p.,  let  at  a 
cettfxiii  rent  One  of  the  conditioni  of  eah  stated  thai 
each  lot  was  ddieved  and  $houlcl  he  taken  to  he  correctly 
described  ae  to  quantity  and  other m9e,  and  the  reepettiwe 
purehaiers  ihtiuld  be  deemed  to  buy  with  full  knowledge 
o/the  eM4  trf  fhe-pfoperttf  a9  to  tepdin  and  cthetrnvcy 

—  1  **••>/ LU t.    ,      ' i .     *      .  .    I ■      ■  ■— • •*■ . 

(el.)  ytep&tied  by  Vr.  If,  BAKat,  Beq.,  Btttmtvr-^Ht^Utw* 
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and  fio  errcr,  mi$»tatemenif  cr  mi»de»cription  toa»  to 
anrtfd  tJu  sale,  nor  ihould  any  eompenaation  be  allowed 
in  respfct  thereof,  Another  condition  of  $ale  stated  that 
the  purchaser  should  send  in  his  requisitons  in  r^spfct 
of  the  title  and  of  all  matters  appearing  upon  tJhe 
aJ)stract  or  the  particulars  or  conditions  of  sale  within 
a  certain  time  ;  and  am^thtr  condition  provided  that,  if 
the  purchase'  should  insist  on  any  requisition  which  the 
vendor  should  be  unable  or  unwilling  to  comply  with,  the 
vendor  might  by  notice  annul  the  sale  without  eom^ 
pensation.  When  the  abstract  was  sent  in  the  property 
was  found  to  consist  of  3a.  Ir.  Zip.  only,  though  the 
rtnt  was  correctly  stated,  but  the  error  was  uninUntionaL 
The  purchaser  having  sent  in  a  requisition  claiming 
compensaticn,  the  vendor  gave  notice  rescinding  the 
contradt 

Eeld  (by  Lord  Eaber,  M.R.,  and  Llndlej,  L.J. ; 
Lopee,  L.J.,  dissenting),  that,  though  the  error  in 
quantity  amourited  to  one-third^  the  purchaser  was 
precluded  by  the  conditions  from  claiming  compensation  ; 
and,  by  the  whole  court,  that  the  purchaser's  requisition 
was  **  in  reipeet  of  a  nuitttr  appearing  upon  the  particU' 
lars  of  sale^*  and  that  the  vendor  had  a  right  to  annul 
the  contract. 

Appeal  from  Baoon^  Y.C. 

James  White  purobaaed  at  a  public  auction  certain 
hou0e«  with  a  plot  of  land,  called  lot  3  in  the  particu- 
lars, for  the  sum  of  £555  according  to  certain  particulars 
and  conditions  of  aale,  and  paid  a  deposit  of  £111. 
The  contents  of  the  lot  were  stated  in  the  particulars  to 
be  4a.  3r.  37p.,  let  at  a  rental  of  £20  a  year. 

The  material  conditions  wer«  the  following  :— 

3.  "Each  lot  is  belicTed  and  shall  be  taken  to  be 
correctlj  described  as  to  quantity  or  otherwise,  .  •  . 
and  the  respectlTe  purchasers  shall  be  deemed  to  buy 
with  full  knowledge  of  the  state  and  condition  of  the 
property  as  to  repairs  and  otherwise,  and  no  error,  mis- 
statement, or  misdescription  shall  annul  the  sale^  nor 
shall  any  compensation  be  allowed  in  respect  thereof." 

6.  "  Each  purchaser  shall  send  in  his  objections  and 
requisitions  (if  any)  to,  or  in  respect  of,  the  title,  and  of 
all  matters  appearing  upon  the  abstract  or  the  par- 
ticulars or  conditions  of  sale,  to  the  Tender's  solicitors 
within  ten  days  from  the  delivery  of  the  abstract,"  Ac. 

7.  *'  If  any  purchaser  shall  insist  on  any  objection  or 
requisition  which  the  respectiTe  Tendon  shall  be  unable, 
or,  on  the  ground  of  expense,  or  otheiwise,  unwilling 
to  answer,  comply  with,  or  remote,  the  respective 
Tenders  may,  by  notice  in  writing,  ...  at  any 
time,  and,  notwithstanding  any  intermediate  or  pending 
negotiations,  proceedings,  or  litigation,  annul  the  sale, 
and  shall  thereupon  return  to  such  purchaser  his  deposit, 
but  without  any  interest,  costs,  or  other  compensation." 

On  the  abstract  of  title  being  sent  to  the  purchaser's 
solisitors  it  was  discovered  that  the  quantity  of  lot  3 
amounted  only  to  3a.  Ir.  37p.,  though  the  rent  was 
correctly  stated,  and  accordingly  the  following  requisi- 
tion was  sent  to  the  Tender's  solicitors : — '<  The  quan- 
tity of  lot  3,  according  to  the  title,  is  3a.  Ir.  37p.; 
according  to  the  particulars  it  is  4a.  3r.  37p.  Such  a 
discrepancy  entitles  the  purchaser  to  compensation." 

The  mistake  was  nnintentionaly  and  was  not  disooTered 
by  the  Tender  or  his  solidtori  till  attention  was  called 
to  it  by  the  purchaser's  requisition.  Immadiately  open 
receipt  of  the  requisition  the  Tendor*s  aoUcitors  wrote 
that  they  regretted  that  any  anor  ahould  have  been 
made,  but  that,  notwithstanding  the  actual  diflerenoe 
amounted  to  one  and  a-hall  acres,  they  were  not  prepared 
to  admit  that  the  miaatatemant  was  one  which  entitled 
the  purchaser  to  compensation ;  but  that  they  had  no 
wish  to  take  adTantage  of  the  mistake,  and  would  be 
content  to  let  the  purchaser  elect  dther  to  withdraw  his 
xequisition  for  oompenaation  for  the  defldeney  of  quan- 
tity and  complete  the  porobaae^  or  to  insist  on  anioh  i 
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requisition,  in  which    latter   case    the 
resttind  the  contract  under  the  power  renerred  to 
the  7th  condition  of  sale. 

-As  the  purchaser  did  not  withdraw  his 
the  Tender  gaTC  the  purchaser  notice  that,  ss 
unwilling  to  comply  with  the  requisition,  he 
the  contract  and  annulled  the  aale  under  the  Vk\ 
tien,  and  returned  the  deposit. 

A  summons  waa  thereupon  taken  out  by  tks 
under  the  Vendor  and  Pnrohaaer  Act, 
purpose  of  haTing  it  declared  that,  notwii 
7th  condition  of  sale,  the  Tendor  was  not 
rescind ;  that  the  -purchaser  waa  not  predi 
3rd  condition  of  sale  from  objecting  that  the 
of  lot  3  waa  only  3a.  Ir.  37p.,  whereas, 
particulars  of  sde,  it  was  4a.  dr.  37p. ;  and 
entitled  to  compensation  in  reapect  of  the 
one  acre  and  a-half. 

The  purchaser  in  his  afBdaTit'  stated  that 
the  property  on  the  faith  of  the  statement  in 
culsjs,  and  basing  his  calculation  of  valos 
quantity  of  land,  and  not  on  the  rent  of  the 

Bacon,  Y.C,  made  an  order  granting  the 
application  and  aDowing  him  £178  lOs.  as 
tien  for  the  defldeney. 

The  Tender  appealed. 

W,  Barber,  Q,0.,  and  Russell  Boberts,  for  tlM| 
lant— This  is  in  realitj  a  claim  by  the  pi 
spedfic   performance,  with  compensation, 
purchaser  insists  on  the   contract,  he  most 
property  subject  to  the  conditionB  of  the  ooaf^ 
is,  without  compensation :  Cordingley  t.  Gl 
3  Giff.  496,  10  W.  B.  Ch.  Dig.  79 ;  on 
G.  F.  &  J.  379.    Condition  3  expressly 
right  to  compensation,  unless  it  be  held  to 
small  errors  only  in  a  suit  by  a  purchaser  t( 
performanoe :  Whittemore  t.  Whittemore,  U 
603,  18  W.  E.  Oh.  Dig.  143.    But,  even  if 
3  dees  not  apply,  the  Tender  had  a  right  \ 
under  condition  7 :  Mawson  t.  Fietcher,  19  W. 
L.  B.  6  Gh.  91 ;  Heppenstall  t.  Hose,  33  W< 
That  condition,  coupled  with  condition  6,  ii  to 
as  giTing  the  Tender  a  right  to  rescind  upon  t 
tien  as  to  any  matter  appearing  on  the 
particulars,  whether  relating  to  tiUe  or  not 

They  also  dted  Webster  t.  Ceca,  30  W 
W.  B.  Oh.  Dig.  70 ;  Be  Arnold,  28  W.  V 
Oh.  D.  270  ;  In  re  Dames  and  Wood,  33  W.  V 
Cb.  D.  626. 

Bonier,  Q.C.,  and  JS.  W.  Byme,  for  the  i 
— A  purchaser  seeking  spedfle  performance  i 
pMisation,  ia  in  a  better  podtion  thanaveodori 
the  sama  remedy:   Fry  on  Spedflo  ^^^'''^Slj 
ed.,  sa.  1222,  1224.    If  there  were  no  ooadir 
sale    the    purchaser   would    be    entitled  to 
performanoe,   with   compensation    oaUmlatad 
deficiency  in  acreage :  McKenzie  t.  Heskdh,  2^ 
189,  7  Ch.  D.  675;   Fry  on  Spedflo  Perfoi 
1239.    The  conditions  haTe  not  altered  tbei 
the   purchaser.     Condition   3   applies  onlf 
errors ;  but,  where  there  is  a  oonsidsrahls  ^^ 
pensation  oan  be  glTen :  Porinian  t.  MiU,  i  aOII>  ^ 
Cordingley  t.  Cheesehorough,  4  De  0.  ?•  1; 
386;  Whittemore  y.  WhiUemore.    Tbe^ 
in  the  latter  oaae,  which  waa  a  oUl^    . 
dmilar  to  the  daim  hare,  rested  his  Jo^^g"^  ^ 
dition  14,  which  eorrasponds  with  «>*''"%^  ^ 
That  case  baa  noTer  been  diaaented  ^'^''''.^^i 
puta  a  atriot  interpretation  on  conditioos  tsm^ 
compensation:  Fry  on  Spedflo  P^^^*"*^. 
The  pnrokaaar,  tharefon,  ia  not  V^^'^JIL  pii 
3.    Then  condition  6  applies  only  to  objaew*"    ^ 
tide  or  mattan  analogona  to  title,  and  tie  vi^^ 
only  leadnd  under  condition  7  if  he  ii  va»^  *  " 
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i cooipi?  vitb  much  objection.    The  oaaei  ct  Dud» 

Simpm\  15   W.    B.  115,  L.  B.  2  Ch.  102 ; 

T.  Chid,  33  W.  B.,  at  p.  545,  28  Oh.  D.,  at 

I ;  MaadiM  v.  OUzean,  32  W.  B.  974,  27  Oh.  D., 

,fttt,  jbov  that  the  oooztB  oonitra^  •  oonditioii 

jtttiador  to  resciiid  fery  atrlotlj. 

ralMeltcd  Painter  t.  ^eu;^,  U  Hare,  28. 


I  (.(?.,  KpUed. 


Our,  ttdv,  vtUt 


i— Lord  EasBR,   K.B. — In  tblB  case  the  pnr- 

'Ivlot  3,  which  waa  deaozibed  la  the  partlca- 

)  M  eonaiatiD^  of  4a.  3r.  37p.    That  tamed 

i  Unnder,  a  ^017  aeriooa  oTer-atalement  of 

» is  fact»  one-third  too  mach.    That  error 

oot  by  iJie  parchaaer  to  the  ?eador,  and 

a  W9M  elalmed  ia  reapeot   thereof.      The 

tdaimlDg  to  act  under  the  ooaditiona  of  aale, 

||adim1nlah  the  pvioe,  aad  fiadlng  that  the  par* 

' '  1  on  his  olalm  to  compenaation  gave  notice 

oontract.     The  Yice-Ohancellor,  ia  what 

ice  an  action  by  the  purohaaer  lor  epeciflo 

9  with  oompenaation,  granted  apeoiflc  perform- 

1  compenaation  in  the  aenae  of  an  abatement  in 

,  and  lefoacd  to  allow  the  fendor  to  reaoind. 

» haa  given  ooeaaion  to  me  to  eonaider  certain 

that  have  been  placed  before  na  aa  to  an 

piteienee  t>etween  the  mode  in  which  coarta  of 

r  and  conrta  of  equity  ooaatrae  contraotp.    I 

t  the  aaaamption  tlyat  there  ia  any  each  diifer- 

I  from  the  phraaea  aaed  in  equity,  aad  from 

^at  the  old  coarta  of  equity  aad  oommoa  law 

NthiBgB  from  a  different  point  of  ?iew.    It  ia 

^Bvarer,  that  a  different  conatructioa  would  be 

'  «a  the  aame  inatrument  in  equity  from  that 

^^Htteommon  law,  and  that,  for  inatanoe,  what 

"^^  moae  court  neither  immoral  nor  diahoneat,  in 

I  court  would  be  both  immoral  and  diahoneat. 

^laAMd  be  abanrd  to  aay  that  the  aame  act  of 

[^'vUlvtify  a  €x>ncluaion  in  one  court  that  they 

^  ^  iviSij  it  in  the  other.    It  would  be  ridiculpua 

VMetiaktiniiii  should  be  held  to  be  moral  and 

^Aanonl  and  diahoneat  according  to  the  court 

vHiicaie  might  happen  to  be,  and  it  would  be 

P  iWcnloua  to  anppoae  that  the  aame  worda  ia  a 

i  vonld  be  conatrued  differently  in  each  court. 

'>  ft  general  role,  a  court  of  equity  would,  if  a 

vera  made  bj  the  ?eador,  aid  the  purohaaer  ia 

t  ipcdflc  performance  of  the  contract,  giving  him 

^Btte  time  oompenaation  for  the  miatake.    But 

^  He  mistake  ia  not  merely  aubatantial,  but  ia  ao 

^«  to  affect  the  aubatance  of  the  contract— that  ia, 

[z^  5^*  Boea  to  the  whole  foundation  and  aub- 

'the contract— the  court  will  not  grant  apeciflo 

'^'^^    When  the  vendor  comea  for  apeciflo  per- 

I  iB&  haa  made  an  error,  if  that  error  were  a 

'I  one^  the  court  would  not  grant  apedfic  per- 

It  would  leave  the  vendor  to  bring  hia  action 

il^  ^0  contract  for  damagea.    It  doea  not 

!°oiB  theie  rulea  that  the  interpretation  of  the 

^  the  court  of  equity  would  be  diilereat  from 

fetation  in  a  court  of  common  law*    The  later- 

'^qM  be  predaely  the  aame.    The  difEereoce 

liftm^tL^"^^*  SDd  exiated  in  thia,  that  at  oommoa 

rh^.u^''^'^^^^  could  not  be  granted,  whereaa 

Jvtt could  under  certain  well-kaown  rulea. 

jiJ2J«gyiV«adora  under  those  oircumataaoea  fouad 

;;7?^  n  thia  difBcolty,  that  they  were  aot  a^le  to 

„,^««  •otttrael,  aa  oae  party  caooot  of  hia  owa  will 

^vkflT n!  ^  «»tract  expreaaly  allowa  him  to  do 

^^^i^thaiame  time  they  could  npt  get  apedflo 

to|^3  ^  ^^>  ^^'  ^^^  ^^  purohaaer  could  get 

i^l^^!?''^  with  compenaation;  and,  aa  they 

^  P^Heot  themaelv^  they  framed  oonditiooa  of 


aale  to  meet  that  etate  of  iLiug^.  Wheo  there  are  coa- 
dltiona  of  aale  a  purohaaer  hide  with  full  knowledge  of 
them,  and  they  form  the  agreement  under  which  the 
purohaaer  bida  and  the  vendor  aella.  They  are  an  In- 
tegral part  of  the  contract.  They  are  to  be  oooatrued, 
both  in  equity  aad  at  common  law,  according  to  the 
ordinary  meaning  of  wotda,  unleaa  there  is  aometbing  ia 
the  ooutezt  or  the  aubject- matter  of  the  contract  which 
obligea^aot  which  eutitlea,  but  which  obliges — the 
court  to  read  them  ia  a  aeuse  other  thaa  their  ordiaary 
seaae. 

The  first  cooditioa  we  have  to  ooasider  ia  thia  caae  ia 
the  3rd  condition.  That  condition  ia  meant  to  put  a 
purohaaer  who  doea  not  choose  to  look  at  the  land  and 
meaaure  it,  aa  he  may  do,  ia  the  poaitiou  of  a  mau 
who  haa  doae  aa  "  The  parchaaer  shall  be  deemed  to 
buy  with  full  kuowledge  of  the  atate  aad  oouditioa  of 
the  property  aa  to  repaira  and  otherwiae."  You  cannot 
strike  out  the  worda  *'  and  otherwise.*'  And  **  no  error, 
miaatatemeut,  or  misdescriptiou  shall  annul  the  sale, 
nor  shall  any  compensation  be  allowed  in  respect  thereof." 
Oonatrued  according  to  ita  plain  meaning,  that  amounta 
to  a  coatraot  that  aa  honest  error  or  misdescription 
shall  have  no  greater  effect  thaa  if  the  purchaser  had 
actually  aeea  the  laud  aod  meaaored  it,  ia  which  caae 
the  error  or  mladeaoriptiou  would  have  ao  effect.  The 
purohaaer  muat  be  t^eu  to  have  oootraoted  that  he 
shduld  not  be  entitled  to  compensation ;  and,  if  that  were 
the  only  condition,  the  purchaser  could  here  insist  upou 
specific  perfprmauce,  but  without  compeusatioa.  If, 
however,  the  vendor  claimed  apeciflo  performance,  the 
court,  acting  on  the  rule  I  ha? e  mentioned  above,  in  the 
exercise  of  its  discretion,  would  have  refused  to  aid  him 
by  gif  ing  him  specifle  performance,  leaving  him  to  his 
remedy  at  law  on  the  coatract.  That  condition  did  not 
sufficiently  meet  the  difficulty.  Hence  the  7th  con- 
ditiou  waa  framed,  giving  the  vendor  liberty  to  reaciad 
the  coatract  if  the  purchaser  should  iusist  oa  aay 
objectiou  or  requisitiou  which  the  vendor  should  be 
unable  or  unwilling  to  answer  or  comply  with.  The 
objections  or  requisitions  referred  to,  which  when  iu- 
sisted  on  give  the  right  to  auoul,  are  meatioued  ia  the 
6th  coudition,  and  they  are  objections  or  requisitions 
"  to  or  in  respect  of  the  title  and  of  all  matters  appearing 
upon  the  abstract  or  the  particulara  or  condltiona  of 
sale."  The  purchaser  here  sent  in  an  objectiou  to  a 
matter  appearing  oa  the  particulara  of  sale— uamely,  aa 
to  the  misdescriptioa  pf  the  quautify  of  laud.  (Jnlesa 
you  atrike  out  all  thoae  worda  after  the  word  '*  title," 
which  ao  court  haa  a  right  to  do  wheu  the  partiea  have 
made  them  part  of  the  agreement,  the  condition  in  ita 
application  goea  far  beyoad  aa  objectiou  as  to  title, 
or  aa  to  aome  matter  aualogoua  to  title.  The  reanlt, 
moreover,  ia  fair,  aa  the  veador  may  reaaooably  aay  that, 
though  there  is  a  deficiency  amounting  to  one-third,  the 
price  for  the  smaller  amount  ia  not  aeceaaarily  to  be 
meaaured  by  the  deficiency,  and  the  fairest  courae  ia  to 
set  aaide  the  coatract.  He  may  fairly  claim,  ia  the 
houeat  exerciae  of  the  power  gitea  to  him  by  the  7th 
cooditioui  to  reacind  the  aaie.  That  being  my  conatruc- 
tion  of  the  condltiona,  I  know  of  ao  priuciple  ot  law  or 
equity  which  aaya  that  the  veodor  shall  aot  readud,  but 
ahall  carry  out  the  aale,  allowing  the  purohaaer  one- 
third  of  thepurchaae-money  aa  compeoaation. 

A  vaat  number  of  caaea  were  cited  to  ua  with  the 
view  of  indudag  ua  to  atrike  agaiust  the  canon  of  con* 
atructioo  that  I  have  stated,  aad  to  give  aa  uauatural 
interpretatloa  to  theae  coaditloas.  I  moat  dedino  to  do 
ao.  Not  one  of  those  caaea  ahows  that  there  ia  any 
differeat  mode  of  couatructiou  ia  equity  from  what  there 
is  at  oommoa  law.  ladeed,  the  Lord  Ohancdlor,  in 
CordingUy  v.  Cheeieborough,  clearly  points  that  out  at 
the  begiuuiag  of  hia  judgmeat,  adding  that  a  court  of 
equity,  when  asked  by  a  veador  to  exercise  its  discre* 
tiouary  power  of  eafordag  specific  performauoe,  would 
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refuse  to  do  ao  if  the  purchaser  bad  been  mfeled.  Then 
aa  to  the  case  of  Whittemore  ▼.  WhitUmore^  if  that  oaae 
ia  auppoaed  to  have  decided  ivhat  it  ia  now  said  to  hare 
decided— namely,  that  a  condition  aimilar  to  the  3rd 
condition  here  ia  to  be  conatrued  aa  applying  onlj  to 
small  errora,  and  does  not  exclude  compenaation  where 
the  error  ia  conaiderable — I  can  only  aay  that  I  diaagree 
with  it.  The  case  may  be  explained  upon  the  particular 
facta  there  and  the  language  of  condltiona  14  and  20, 
80  that  the  Vice- Chancellor  might  fairly  hold  condition 
14  aa  only  applicable  to  amall  errora.  The  judgment  in 
ite  terms  goes  beyond  that ;  but,  if  it  is  correctly  re- 
ported, it  doea  uot  appear  at  all  satisfactory  to  my  mind. 
As  it  stands,  I  do  not  think  the  judgment  a  satisfactory 
one.    The  appeal  must,  therefore,  be  allowed* 

LiNSLST,  L.X,  read  the  following  judgment :— This 
is  an  appeal  by  a  vendor  against  an  order  of 
Bacon,  y.C,  on  an  application  by  a  purchaser  for  a 
declaration  that  he  is  entitled  to  an  abatement  from  the 
purchase-money  he  agreed  to  pay  for  a  house  and  land 
in  Hampshire.  [Hia  lordahip  then  atated  the  facta  of 
the  caae  and  the  position  taken  up  by  both  partiea,  and 
proceeded:—]  In  all  actions  for  apeciflc  performance, 
and  in  all  applicationa  to  the  court  iuTolfing  the  exer- 
ctae  of  that  diacretion  which  the  court  Invariably  exerciaea 
in  ordering  or  refusing  apeciflc  performance,  it  ia  necea- 
aary  not  to  confound  the  principlea  or  rules  by  which 
eompacta  are  interpreted  with  the  principles  or  rulea 
whieh  guide  the  court  in  enfordsg,  or  declining  to  en- 
force, their  specific  performance.  I  ahould  not  hafe 
thought  it  neeeaaary  to  allude  to  so  Tery  obvious  a 
caution  if  some  of  the  arguments  addressed  to  the  court 
had  not  apparently  called  for  it.  For  example,  it  was 
contended  that  such  conditions  as  the  3rd  only  applied 
to  comparatively  trivial  and  unimportant  errora,  mia- 
atatementa,  and  miadeacriptiona,  and  several  cases  were 
referred  to  in  support  of  this  proposition.  But  when 
those  casea  are  carefully  looked  at,  they  will  not  be 
found  to  warrant  ao  general  a  atatement.  The  propotd- 
tipn  ia  only  true  in  certain  claases  of  casea.  It  certainly 
would  be  surprising  if  any  authorities  were  found  which 
required  the  court  to  construe  conditions  of  sale  differ- 
ently from  other  contracts,  or  to  hold  that  they  do  not 
mean  what  their  words,  taken  in  their  ordinary  sense, 
convey  to  the  mind  of  an  intelligent  person.  Conditions 
of  sale,  like  all  other  contracts,  must  be  construed 
with  reference  to  the  subject-matter  to  which  they  re- 
late, and  upon  the  assumption  that  the  parties  to  them 
arc  dealing  fairly  with  each  other.  Being  deliberately 
prepared  by  the  vendor,  who  knows  much  more  of  the 
subject-matter  to  which  they  relate  than  a  purchaser 
uMally  knows  or  can  know,  conditiona  of  side,  where 
their  language  is  at  aU  ambiguous  or  where  the  applica- 
tion of  that  language  to  the  property  sold  gives  rise  to 
difficulty,  are  always  construed  or  applied  In  such  a  way 
aa  to  prevent  the  vendor  from  dealing  unfairly  with  the 
puidiaaer.  But  the  same  obaervationa  are  true  of  all 
other  contracta  aimilarly  circumstanced. 

The  authorities  which  are  supposed  to  decide  that 
eonditiou  3  is  only  applicable  to  snudl  errors  are 
divisible  into  two  classes— viz:,  firsts  those  in  which  the 
court  refused  specific  performance  at  the  instance  of  a 
vendor,  or  proceeded  on  the  principles  applicable  to 
actions  by  him  for  specific  performance ;  and,  secondly, 
thoae  in  which  the  contract  was  set  aside  for  fraud  or 
mlarepresentation.  Where  a  vendor  sues  for  specific 
parformance  he  will  fail,  however  clear  the  terms  of  his 
contract,  if  the  court  comes  to  the  conclusion  that  he 
haa  acted  in  such  a  way  as  to  disentitle  himself  to  that 
particular  form  of  relief.  Notwithstanding  such  a  con- 
dition as  number  3,  the  court  will  not  decree  spedfio 
perfcnnanee  at  the  instance  of  the  vendor  if  he  has 
mmterlaily  misled  the  purchaser ;  and  it  la  well  known 
tkst  a  lata  serious  misleadlBg  la  sufficient  to  enable  a 


purchaaer  to  resist  specific  perforfDanoe  tbair  it  i 
to  entitle  hioi  ta  reeeind  the  oontiBcC.    Arfam 
2  Euss.  570,  waa-  a  vendor's  aetioB,  smtf  XaA 
obbervatione    unst  be    taken  with   refateoee 
actions.     WhitUfMfny.  WhiUerrunre 
the  purchaser  did  not  seek  speclfle 
on  the  contrary,  resisted  it,   unleaa 
made.     The   same  principles  weie   applicaUs 
case  as  would  have  been    applied   if  the 
sought  to  enforce  the  conuraot.     Had  the 
sought  to  enforce  it,  and  the  court  had  deddsdj 
favour,  the  dedaion,  in  my  opinion,  wofold 
wrong.    As  I  have  said,  I  do  not  think  It 
under  the  drcomatancee.    There 
books  illustrating  the  same  princijvle,  tmt  to 
useless  to  refer. 

Again,  however  dear  a  contract  may  he  m 
guage,  it  may  be  resdnded  for  fhnid  or 
misrepreaentation ;  and  cases  are  reported 
contracts  for  the  sale  of  land  have  been 
ground,  althon^  one  of  the  oondltlone  was 
error  or  misreprBeentation  should  aanal  the 
should  be  the  subject  of  compeneaMoa.  In 
the  fraud  or  mkrepresentation,  If  enflldeatly 
vitiatea  the  whole  contract  including  the 
question.  Dvmmock  v.  ffalleU,  15  W.  S.  I 
2  Ch.  21,  ia  an  instance  of  thta.  In 
Turner,  L.J.,  observed  (on  p.  29)  that  aadi  a 
as  number  3  applied  to  accidental  slfpe,  aad  aoir 
representtctlons  calculated  materially^  to  miriead 
chaser ;  but  it  Is  obvious  from  hia  Judgment, 
that  of  Lord  Cairns,  that  the  deddon  was  bass^ 
ground  that  the  whole  contract  was  vitiated  sad  i 
to  be  set  aside  ;  aad  the  relief  sought  by  the 
was  to  be  discharged  ftom  the  contract,  not  to 

In  the  present  case  the  purchaser  not  onlj 
seek  to  be  discharged  from  the  contract,  but  b 
on  his  right  to  take  the  property  at  a  price  lea 
contract  price*    It  may  be  that  he  would  be 
do  so  if  the  terms  of  the  contract  were 
those  to  which  he  has  in  fact  agreed.    The 
whether  he  can  do  so  conaiatently  with 
They  are  auch  aa,  in  my  opinion  clearly 
such  right.    The  3rd  condition  alone  appean  to 
to  auch  a  contention.   I  cannot  constme  that  st 
to  trivial  errora,  or  as  not  in  tenna  applying  t» 
made  in  this  case.     Moreover,  it  appeara  to  il^ 
the  3rd  condition  were  not  fatal,  still  the  Btk' 
conditiona  dearly  would  entitle  the  vendor  to 
the  contract    I  see  no  juatification  for  saying" 
do  not  apply  to  this  caae.    The  purchaser  o 
complete  exnept  at  a  reduction  in  P^^'^J^^a 
objectf ,  not  moM  fide  or  without  reason,  boirteM/ 
becauae  if  he  aaeents  he  will  be  sdfing  tbs 
at  lees  than  ita  value.     His  right  to  resdnd  oodtf 
circumstances  cannot,  I  think,  be  deoied  eitboot  i 
ing  the  terms  of  his  contract  and  the  priWpw 
down  iainn  DameB  and  Wood,  83  W.  K-fiWi** 
D.  626.  _,..Arf 

In  comin|^  to  this  concloaion  I  hate  V'^'^f^ 
reason  rather  than  on  authority.  But  if  *"*^Jf^ 
addition  to  reason  be  required,  it  is  to  ba  foaw 


.»«..«.w»   vw  «««.w»   ^  required,  *«  .- -»|, 

Cordingley  v.  Ch<eeHhorougK  3  CHif.  49ft  ^1^^' 
a  F.  k  I.  97%  a  case  very  similar  to  this.  "J^SS' 
the  correct  principles  applicable  when  ^  ^^L^ 
indsts  on  0pedflo  performance  with  cQinpw"*°°°?T 
there  are  conditiona  against  it  win  be  loond  i^^ 
not  only  in  the  Judgments  of  Stuart,  T.a,  *^f^ 
Westbiiy,  but  also  in  the  opinion  gitea  WjvJ^ 
and  set  out  in  3'  CRff.  501.  His  optoioe  «i*  <rL. 
17th  condition  "—slmflar  to  the  3rf  «»***1,J5 
**  waa  appUaalltf  ao  far,  that  It  clearly  P»^^ 
puiehaMT  f real  fnalatlng  upon  spedfio  P^'^'*^'  ia 
a  compensation  fbr  the  defidencyhrtbeq^^'^ 
hia  opinien  was  that  the  vendor  wenM:  d0(  v*'"' 
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Ik  siT^ttBT  MfD  IfiiiTB.— -Kons  v.  Pollock. 


Com  or  4?n^. 


i  tpecifio  perl onaimM  witkont  tllow-* 

He  sko  thooght  that  tin  .parab^Mr, 

perfonnance  wi^  •omiMmotion , 

f  ii  vginritioii  which  wm  unfoimdod  within 

1  Ibo  1001  isonditioD,  and  that  tha  vendor 

Kbid  the  eoatraet"    TJndoohtedlj 

eeomt  to  thn>w  mmm  doubt  upon 

I  of  Hiifl  17th  condittoDybeoanfe  he  eajt 

J«  at  pw  386)  :_*'  Bat  I  am  not  iuolinad 

upon  the  inteipretation  of  the  17th 

)  I  think,  although  it  is  tmneeeaeary  to 

y  that  the  fair  interpretation  of  a  con* 

I  kind  moat  be  that  it  it  intended  to  t^^ly 

,  and  that  it  is  ako  intended  to 

of   inconsiderable    errors.    I 

to  hold,  if  this  were  a  suit  for 

i  on  the  part  of  the  Tendoi^  that  he 

I  to  inabt  upon  a  spedflc  performance 

UMer«  and  compel  him  to  f  ake  jometbing 

kBltte  aofe  than  one  half  of  the  Quantity  which 

iiiglit  to  escpect."     He  is  there  speaking  dl  a 

raador,  and  no  doubt  the  fendor  would  sue 

lor  specific  performance ;  bnt  this  is  an 

tlj  the  purchaser. 

'  '    i  the  vendor  in  this  case  has  .been  right 

I  attention  Las  been  called  to  the  blunder  in 

t  and  the  purchaser  hss  been  wrong  in  in* 

lapssiQo  performance  at  a  reduced  prioe.    The 

"^   ifon^  ooght  to  be  allowed,  wi^  costs  .both 


entitled  to  annul.  No  doubt  tlie  Tender  cannot  acbi- 
tzarilj  take  advantage  of  a  condition  IUm  this ;  but  oan 
it  be  said  tiiat  the  Tendor  is  acting  arbitradl  j  when  he 
refuses  to  take  one-third  less  purehsse-monej  than  he 
has  bargained  forP  The  appeal,  therefore,  muit  be 
allowed. 

Appeal  allawtd. 

fiolidtMS  fbv  the  appellnot,  JMntofi,  W^^hsNai,  A 
Johnmm,  for  Lamh^  BrooJm,  S  Sherwood,  Odibam. 

Solicitors  for  the  respondent,  EUiott  d^  A$h,tat  W*  SL 
Bayley^  Basingstoke* 


Prom  Ohan.  DIy. 


Teb.  1,  2,  3, 


U^-'Xn  this  case  the  quantttj  of  land  was 

"^tesrlbed  in  the  particulars  of  ^mle^  though 

IS  emectlj  j^iren,  and  the  question  is  raised 

vttbe  tme  construction  of  these  conditions  of 

Is  entttied  to  annal  the  sale,  or  whether 

k  entitled  to  specific  pexformauce,  with 

lor  the  deliciencj. 

kthe  conditions  of  sale,  I  think  I  am  right 

Mspnrohaaer  can  insist  upon  hatiugall  that 

^  In  to  ooDTey,  with  compensation  for  any 

Us  Tenclor,  therefore,  relies  on  the  con* 

Ab  Tender  aays  that  the  3rd  condition  pre- 

^.yvdiaser  from  claiming  compensation,  while 

'WK iasists  that  that  condition  is  not  intended 

A>|rs«t  or  substantial  errors  or  misstatements, 

to  those  that  are  inconsiderable.    I  am  inclined 

ftst  the  interpretation  put  upon  the  condition 

pvebsser  is   the  correct  one.    I  am  inclined, 

to  iigree  with  the  interpretation  placed  upon 

i^itlon  in  the  case  of  Whittemore  t.  WhiHemore, 

aslnndeistand  the  case,  by  th^  Xiocd  Chan<- 

tftfdhgley  t.  Chetseborough*    The  courts  hafs 

^•u  a  liberal  interpretation  to  a  condition  framed 

*  potehaser.  and  a  strict  interpretation  t6  one 

4Bhist  a  fender.    The  vendor,  therefore,  could 

^ilvlniedany  compensation,  while  the  purchaser 

in  a  better  position.    If  that  had  been  the  only 

1  riiould  say  that  the  purchaser  would  not  be 

^  hy  that  aondition  from  claiming  compensation 

^»  wh^e  the  error  is  considerable.    Then  I 

6fh  and  7th  conditions,  and,  according  to 

^  those  conditions,   they  clearly  entitle  tiie 

naul  the  ssle.    It  is  urged  that  the  6th  con. 

te  only  to  an  objection  or  requisition  as  to 

i^iftrtter  of  an  analogous  nature,  and  that  as  this 

not  of  that  nature,  the  vendor  had  no 

under  the  7th  condition.    1  cannot  adopt 

the  words  of  the  6th  condition  indude 

w  requisition  in  respect  of  title,  and  of  all 

^^PPMiig^  upon  the  abstract  *'  or  the  particulars 

in  of  nie.^    The  objection  in  this  case  was 

^  Napsot  of  a  matter  appesriog  upon  the 

^  Mle,  it  being  an  objection  as  to  a  deficiency 

Kttty  of  the  land.    The  vendor,  therefore,  was 


Kon  tf.  Pauoac  (n.) 

Mortgagee  in  pomemion-^  Receipt  of  rente  o/'proflt9^ 
Mortgctgeoftwoe$tate$ — Sale  of  part  ofene^PurchoBe' 
money  going  pari  in  reduction  of  ^mortgage  and  pari 
to  one  morigagoir'^Claim  of  other  mortgagor  againet 
mortgagees 

Whtm  mortgagtee  reative  rente  and  profile  iheguniion 

whether  they  are  mortgcigeee  in  poeeeeeian  depe^de  on 

whether .  they  have  taken  out  of  the  mortgagor* e  hande 

4k§  power  and  duiiy  of  managing  the  estate  and  eolltcting 

^  the  rente. 

DeoiBianofBrnnoDf  J.,  ois  the  fade  remreed. 

Mre.  iBT.,  homing  a  charge  on  eetUed  eeMae  for  her 
yokekwOf  joined  in  a  mmigage  by  her  hmebamd  of  them 
and  oihere  of  whioh  he  wm  aktohUe  owner,  Afkrwctrde 
he  eold  some  of  the  umeetUed  eetaiee  and  ihe  purcAose- 


kii).' 


money  woe  paidmarU^  in  rsdncftea  of  ihe  mortgage  and 

partly  to  Mr,  Ji.     On  a    '        '     " 

mortgegeeey 


tkdm  hy  Mre.  ik^.  againU  the 


HM]  thetl  whatever  egmity  Mre.  N.  might  home  ae 
againet  Mr.  N.  ihe  'mortgageee  eotdd  fnot  be  tharged 
with  ihe  eum  paid  to  him. 

Deeieion  of  Pearsen,  J.,  ajfirmed. 

Gross  appeals  from  Pearson,  J. 

The  action  was  by  Mrs.  Noyes  for  tlie  redsmptton  of 
mortgaged  estates  in  Oxfordshire,  Warwickshire,  and 
Sussex,  and  at  ths  trial  judgmeot  was  given  for 
redemption,  accounts  to  be  taken  on  the  footing  that 
the  defendants,  the  trustees  of  the  London  Life  Aesocia- 
tion,  were  mortgagees  in  possession.  A  qaestion  arose 
on  the  taking  of  the  accounts,  and  a  further  account 
was  ordered  by  the  Oourt  of  Appeal  (see  Sd  W.  H.  787, 
30  Ch.  D.  336).  The  defendants  appealed  against  the 
judgment  at  the  trial  with  regard  to  the  Sussex  estates 
only,  as  to  which  Pearson,  J.,  held  that  the  defendants 
were  mortgagees  in  possession  from  Michaelmas,  1869. 
The  plaints  appeal  was  upon  anoAer  point,  which  is 
stated  below.    The  defendant's  appeal  was  argued  first. 

It  appeared  that  Mr.  Blood  (since  deceased),  solicitor 
to  Mr.  Koyes,  acted  as  his  agent  and  received  the  rents 
of  the  Sussex  estates,  and  paid  the  interest  to  the 
mortgagees  out  of  them.  The  rents  were  oellected  by 
a  looal  agent  named  Drawbridge.  Blood  lived  in  Essex, 
and  was  a  tenant  of  some  property  of  Mr.  Noyes,  but  it 
did  not  appear  where  it  was.  Blood  was  dead,  his  son 
was  a  witness  in  the  action,  and  Drawbridge  was  still 
living.  On  the  S8id  of  September,'  1869,  the  mort- 
gagees' solicitors  wrote  to  Mr.  Blood  : — 

"  We  send  you  notice  to  the  Sussex  tenants  and  to 
yourself,  as  receiver,  requiring  payment  to  our  clients 
of  the  Michaelmas  and  future  rents — viz.,  one  inclosed, 
and  twenty  by  post  parcel.     Shoald  Mr.  Noyes  attempt 


(q.)  Beported  by  0.  AncBsa  Ooox,  Esq., 
Law. 


Barrister*  at- 
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to  interfere,  please  eerre  the  tenantB,  and  ve  hereby 
antborfze  you  to  receive  the  rents  under  onr  aald  notioee, 
on  behalf  of  our  clientr,  bnt  not,  of  conrae,  for  Mr. 
Koyee." 

Mr.  Blood  replied  : — *'  Yon  may  rest  aaanred  that  no 
rents  ahall  go  to  Mr.  Noyes  so  far  as  the  Sasaez  estates 
are  concerned." 

The  appellants  had  given  notice  of  an  application  to 
the  Court  of  Appeal  for  leave  to  addnoe  fresh  evidence 
by  calling  Drawbridge  to  show  his  accounts  and  dealings 
with  Blood. 

The  CoxjKT  refused  the  application  on  the  ground 
that  the  appellants  knew  that  Drawbridge  was  collecting 
the  rents  for  Blood,  and  might  have  called  him  at  the 
trial. 

Cozens'Eardy,  Q.C,  and  Stirling  [Righy,  Q.C.,  with 
them),  for  the  appellants. — Before  a  man  can  become 
mortgagee  in  possession  he  must  put  himself  into  the 
poeition  of  landlord.  Beceipt  by  A.  of  the  rents  and 
profits,  and  payment  of  moneys  out  of  them  to  B.»  does 
not  necessarily  make  B.  in  receipt  of  the  rents  and 
profits.  Here  the  tenants  would  have  been  bound  to 
pay  their  rent  to  Noyes  if  he  had  asked  for  it. 

Ward  V.  Caritar,  35  Beav.  171,  14  W.  B.  Ch.  Dig. 
115,  2  Seton,  4th  ed.,  1066,  and  BoUon  v.  Lee,  1  Y.  & 
C.  0.  714,  were  referred  to. 

Eiggint,  Q.C,  and  Latham,  for  the  respondent. — 
Drawbridge  was  bound  to  follow  Blood's  instructions  as 
agent  for  the  mortgagees.  By  intercepting  the  rents 
they  made  themselves  mortgagees  in  possession.  At 
law,  the  mortgagor  is  merely  bailiff  of  the  mortgagee, 
who  can  cease  that  relation  at  any  time  and  by  any 
means.  The  normal  and  most  direct  mode  is  to  give 
notice  to  the  tenants;  but  it  is  not  the  only  one.  Here 
the  mortgagees  intervened  and  appointed  an  agent. 
That  appointment  was  acted  upon,  and,  by  their 
conduct,  the  mortgagees  constituted  themselves  mort- 
gagees in  possession  just  as  effectively  as  if  they  had 
coUected  the  rents  themaelves. 

They  cited  H€ah9  v.  McMurray,  23  Beav.  401. 

During  the  argument  for  the  respondent,  the  court 
offered  leave  to  produce  further  evidence  }  but  the  offer 
waa  declined. 

LMam  replied. 

Coohion,  Q,C.f  and  RaivUnson,  for  the  tenant  in  tail ; 
and 

Warmington,  Q.C,  and  Lipacomhe,  fox  other  partiea. 

CoTTOK,  TaJ. — ^Xhe  appeal  which  we  are  now  dealing 
with  ia  an  appeal  against  that  part  of  the  judgment  of 
Pearaon,  J*,  which  declared  that  the  defendants  were  to 
be  treated  aa  mortgageea  in  poasession.  There  waa 
a  conaequential  direction  that  the  accounta  ahould 
be  taken  against  them,  not  only  for  what  they 
received,  but  for  what,  but  for  their  wilful  default, 
they  ought  to  have  received.  It  is  not  said  here 
that  they  are  in  actual  possesaion  of  theae  Suaaez  eatatea, 
but  what  ia  contended  for  ia  that  they  were  to  be  treated 
aa  mortgageea  in  possession,  because  they  were  in  receipt 
of  the  rents  and  profits  of  the  estate.  That  has  been 
the  contest. 

Now  as  to  what  is  possession.  Of  course  there  is  no 
difflcuUy  in  ascertaining  when  there  is  Mutual  taking 
poaaession  of  the  estate  by  the  mortgagees ;  bnt  there 
has  been  a  great  deal  of  argument  here  aa  to  whether 
what  took  place  in  the  present  case  did  not  amount  to 
an  entering  into  a  receipt  of  the  rents  and  profits  by  the 
mortgagees.  I  think  a  consideration  of  what  is  the 
contequenoe  of  holding  that  the  mortgsgee  ia  in  receipt 
of  the  rente  and  profita  will  throw  light  upon  what  ia 
meant  by  that.    If  the  mortgagee  ia  in  receipt  of  the 


rents  and  profits  the  account  la  taken  i  _ 
he  were  in  poasMsion,  and  ha  ia  aaawemblei 
what  the  tenants  pay,  bnt  for  not  Icttiog  tte  J 
he  could  have  done  so,  and  for  not  getting  f 
from  the  tenants  if  they  oonld  haTo  paid  \' 
is  looked  upon  as  if  he  were  ia  a  position  i 
taken  upon  hlmaelf  the  control  and 
estate  as  between  those  in  aotnal  oooop 
mortgagor,  so  as  to  put  an  end  to  any  i^B^it  j 
mortga^r  has  of  dealing  with  the  eatate  in  r 
management,  indudlng  letting,  and  maUng^ 
to  tenants,  and  getting  the  beat  rent  from  f 

In  order  to  hold  that  a  mortgagee  nolj 
possession  ia  in  receipt  of  the  rents  and 
opinion.  It  ought  to  be  shown,  not  only  that  I 
amount  of  the  rente,  or  that  which  ia  paid  ts| 
gagor  for  rente,   even  although  he  geta 
chequea  or  their  oaab,  but  that  he  receivei  i 
way  aa  that  it  can  be  properly  aaid  that  hsj 
upon  himself  to  intercept  the  power  of  ths| 
to  manage  his  estate,  and  has  so  managed  it  i 
the  rents. 

To  my  mind  a  great  deal  of  the  argumeatl 
upon  the  equivocal  use  of  the  words  reoeiftj 
because  it  was  said  that,  aa  the  mortgages!  r 
got,  or  tried  to  get,  the  whole  amount  that  m| 
rents,  they  are  in  receipt  of  the  rents.  Th 
receipt  of  the  sum  of  money  the  amount  of  \ 
determined  by  the  rents  received  ;  but  th^j 
receipt  of  the  rents  qua  rents,  aa  int( 
the  tenants  and  the  mortgagor  and  the 
agents,  the  rents  which  were  payable  for  the  1 
tenants.  [His  lordship  then  remarked  on  flil 
clenoy  of  the  evidence,  and  commented  on  tksl 
they  were  presented,  and  stated  his  condosioati] 
the  defendants  were  not  to  be  treated  as  i 
possession.    He  therefore  differed  from  PesiM^ 

BowsN,  L.  J. — ^I  am  of  the  same  opinion.  Tbi  j 
ants  did  take  the  rents  and  profits  in  some  i 
have  to  consider  what  the  sense  ia  upon  i 
(which  is  somewhat  imperfect)  t>efore  of,  i 
always  that  it  is  for  the  plaintiff  to  make  < 
Was  it  in  the  sense  in  which  the  words 
rents  and  profits  "  are  used  when  it  is  said  f 
who  receives  the  rents  and  profits  of  the  ( 
let  to  tenants  becomes  a  mortgagee  in  posi 

In  order  to  answer  this  question  we  most  I 
reason  and  the  principle  of  the  thing,  and  li 
the  words  of  Turner,  L.J.,  who  has  eiiWiw j 
clearly  in  Lord   Ktneington  v.    Bouverie,  3 
469,  7  De  G.  M.  &  G.,  at  p.   157:  *'  A  l^, 
when  he  enters  into  possession  of  the  ^^'^^f^ 
enters  for  the  purpose  of  recovering  both  *f JJV 
and  interest,  and  the  estate  being,  in  the  «7«^  "^ 
a  security  only  for  the  money,  the  court  '^■"•'.f^ 
be  diligent  in  realising  the  amount  which  iaaaei »« 
that  he  may  restore  the  estate  to  the  morlifl^^ 
the  view  of  this  court,  is  entiUed  to  it.   It  >>  •  P  - 
his  contract  that  he  should  do  so."  '^^"^^J^j^I 
been  taken  upon  themselves  by  ths  >'^'|^i'*WH 
cannot  be  responsible  for  any  wilful  defsnl^   ^^  "1 
"wilful  default'*  is  a  relative  term,  ^^/^f 
existhig  duty  in  which  default  has  beeo  ^^^J^f 
case  of  possession  being  taken  by  a  mof4>fJ|^j[°^| 
estate  is  in  hand,  so  to  speak,  and  the  f*^^ 
been  left  in  occupation  of  the  estate  by  »•  ?S; 
the  mortgagor  is  either  tenant  at  will  or  t^^f^ , 
ance  to  the  mortgagee,  and  any  act  *|J5JJ[»  "^ 
puts  an  end  constructively,  or  by  c'P'SJV 


between  the  parties,  to  the  tenancy  *^^l^  ec  vm 
ance,  whichever  it  is,  determhsee  the  ^'^^^Jl^toiAf 
mortgagor,  and  leaves  the  occupation  in  ^r^.  u  a 


mortgagee.    But,  in  the  case  where  an  en**^^^^ 
tenants,  of  course,  the  mortgsgee  doei  a^  * 
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of  tbe  demited  ptemiata.  He  falls 
«ilo  kad  of  tbe  ptiadpal  aa  •  petaon  who 
btopeiaeaaion  of  the  ranta  and  profita,  but 
iMMDetliing,  aa  it  aeema  to  me,  which  goea 
^Vniaealpt  of  anrna  of  money  to  which  the 
lliilii  nay  amount,  and  reacfaaa  a  point  at 
mifmfh  for  the  pnipoac  of  nalistng  the 
aattgagor  from  the  control  and  dominion 
of  tho  eatate  which  ia  damiaad ;  and, 
lian  and  contiol  ia  taken  iA  that  aanae, 
of  the  prodnoa  of  the  managament  may 
Bortgagee^  and  yet  he  may  atop  ahort  of 
itaelf.  He  miiy  take  the  ranta ; 
nnkaa  he  takea  the  rent  in  anoh  a 
apon  himaelf ,  and  oat  of  the  handa  of 
,  the  bnaineaa  and  tha  daty  of  collecting, 

in  that  reapect. 
fee  in  tha  preaent  inatance,  npon  materials 
faieomplete,  whether  there  ia  any  proof 
^  gcaa  had  taken,  not  merely  the  rents,  but 
themselTeay  and  out  of  the  handa  of  (he 
fbehoaincm  and  duty  of  collecting. 

then  examined  the  facts,  and  came  to 
lion  aa  Cotton,  L,J.] 
>»  ttstcd  the  facta  and  considered  the  e?idencc 
nd  oame  also   to  the  concluaion  that  the 
not  mortgageea  in    poaaeasion«    His 

pi  ovghf,  before  parting  with  the  case,  to  make 
'  I  on  one  of  the  authorities  pressed  upon  us 
^Mdiwray.  In  that  case  the  mortgagee  had 
in  to  the  tenanta  not  to  pay  the  rent  to  the 
^  tad  under  those  special  drcnmstancea  he  was 
"i  for  what  he  might  have  recaifcd.  In  the 
n  ao  notice  was  given  to  the  tenants  at  all. 
I^nalogons  to  the  circumstances  there  exists 
.the  mortgagor  receive  nor  receiving 


iVWsgj 


l^Ui, 


''■ppeal  waa  on  the  following  point  :— 
''^Pge  to  tha  defendants   was  included  a 
~^^o.  32,  Dover- street.  The  Warwickshire 
c<Mes  were  settled,  but  the  Oxfordshire 
tta  Dover-street  house  were  the  absolute 
Noyer.    Mrs.  Hoyes  had  a  charge  on 
wet  for  her  jointure,  and  she  Joined  in 
to  postpone  her  charge  to  it. 
)  ittoitgageea  concurred  with  Mr.  Noyea  in 
i  of  the  DoTer-street  house  for  £13,000. 
X10|000  waa  paid  to  tbe  mortgageea  in 
Okdi  mortgage,  and  £3,000  to  Mr.  Koyes. 
^«l«imed  a|^dn«t  the  mortgagees  that  this 
A  not  have  been  paid  to  Mr,  Koyes,  but  to 
tmid«  reoouping  her  for  her  jointure,  from 
^  >«leaied  the  settled  estates. 
^•1  decided  \n  favour  of  the  defendants. 


N^eii 


lUBi 


^mm,  Q,C,,  and  Laiham,  for  tbe  ap. 
Hoyes  oould  not  be  deprived  of  her 
41  ^  ^^oitt  an  acknowledged  deed :  Cahill 
«  W.  a.  861,  8  App.  Cas.  420.  Her  ac- 
^  not  such  as  to  defeat  her  right. 


P^wt 


K^^her 


^»  Q*0.^  and  Stirling f  for  the  respondents. 
"Tlj  soquieaced.    The  salo  was  brought 

V.  ^icfett,  8  Swanst  185,  at  p.  192  ;  Clivt 

?^w  ;  ^  ^3,  1.  J.  ft  H.  199;  Saipyer  v. 

41?.^;  *-*08, J8  Oh.  D.  695  ;  8mith  v.  Winter, 

t^'^  ^  ^^ff<^d  ▼.  Sfajford,  1  De  G.  &  J. 

I      • «.  vjh.  iHg^  41^  ^^^  referred  to. 

N^  u^^*  U.— This  was  an  appeal  by  tbe 


r 


.■9^1 


^jj™**  part  of  the  judgment  of  Pearson,  J., 
^^ «*M  sot  quitejcorrectiy  worded,  in  effect 


declared  that  the  mortgageea  were  not  to  be  ohaiged 
with  a  sum  of  £3,000,  which  arose  from  the  aale  of 
certain  estates  comprised  in  the  mortgage. 

What  waa  the  equity  insisted  upon  here  by  the  appall 
lant  P  In  seeking  to  charge  the  mortgageea  with  this 
sum,  she  was  seeking  to  enforce  against  them  some- 
thing in  the  nature  of  a  personal  equity.  Her  claim 
waa  that,  if  the  mortgage-money  waa  paid  out  of  the 
settled  estates  so  aa  to  prejudice  her,  then  she  woold 
have  a  right  aa  againat  the  unsettled  estates  to  be  re- 
couped, whatever  had  been  done  to  her  prejudice,  by  the 
settled  estates  bearing  the  burden,  the  mortgage  being 
entirely  for  the  benefit  of  her  husband. 

Kow,  undoubtedly  the  sippellant  waa  right  in  saying 
that  the  eatatea  could  only  be  dealt  with  by  the  married 
woman  by  a  deed  duly  executed  under  the  Actj  8  ft  4 
Will.  4,  c.  74,  because  such  an  equity  as  she  is  insisting 
upon  would  clearly  come  within  the  meaning  of  the  word 
'*  estate,"  which  extends  to  an  estate  in  equity  aa  well  aa 
at  law.  That  being  so,  what  is  the  result  f  The  sale 
was  not  by  the  mortgageea  under  their  power  of  aale. 
The  evidence  shows  that  the  sale  was  by  Mr.  Noyea  and 
not  by  the  mortgagees,  and  the  mortgagees  simply 
joined  so  as  to  prevent  any  daim  by  them  as  against 
the  purchaser,  being  satisfied  that  the  £3,000  should 
Bb  received  by  Mr.  Noyes.  Wliat  is  the  conse- 
quence ?  If  there  is  such  a  right  as  contended  for  by 
the  appellant  (and  I  give  po  opinion  at  all  against 
it),*Bbe  did  not  iu  any  way,  by  a  deed  executed  under 
the  statute,  join  in  the  conveyance  of  the  land  ao  as  to 
get  rid  of  her  right  of  claiming  as  againat  the  land. 
But  the  mortgageea  did  not  receive  the  money;  they  did 
not  sell,  and  the  view  taken  by  her  counael  aa  to  her 
rights  (which  I  give  no  opinion  against  at  all,  tbe  parties 
to  meet  that  are  not  here)  is  that  her  equity,  not  being 
barred  by  her,  still  subsists  as  against  the  equits  of  re- 
demption—that is  to  say,  aa  against  such  intmst  as 
Mr.  Noyes  had,  and  as  he  purported  to  deal  with,  by  the 
mortgage. 

In  substance,  the  judgment  of  Pearsoui  J.,  is  right. 

Bowsx,  L.J.— I  am  of  the  same  opinion.  What  was 
the  right  of  Mrs.  Noyes  P  It  was  not  a  personal  equity 
against  Mr.  Noyes.  It  was  that  she  had  an  interest  in 
land,  an  equity  of  redemption  in  the  unsettled  estates  to 
be  recouped  anything  thrown  upon  her  settled  estates. 
That  is  the  right  which,  if  it  still  exists,  if  she  has  done 
nothing  to  lose  it — as  to  which  on  the  present  occasion  it 
Is  not  necessary  to  say  anything,  because  the  purchaser 
is  not  before  us — but  if  this  right  still  exists,  it  would 
exist  still  against  the  purchaser  with  notice  of  the  equity 
of  redemption.  The  mortgagees  have  not  sold  under 
the  power  of  sale.  Tbe  aedea  have  been  aalea  by  the 
mortgagor  with  the  concurrence  of  the  mortgagees,  and 
the  mortgagees  are  not  liable,  simply  because  the  pur- 
chaser has  paid  a  portion  of  the  money  to  the  mortgagor 
and  because  they  have  not  received  the  whole  of  it  How 
can  they  be  charged  with  wilful  default  because  they 
have  not  received  the  whole  of  the  money  P  They  got  aa 
much  as  they  could  get,  and  they  could  not  get  in  all 
probability  more.  It  seems  to  me  her  rights  are  rights 
against  the  mortgagor  and  againat  tho  purohaaer  with 
notice  of  the  equity  of  redemption,  and  that  aha  has 
nothing  to  do  with  the  mortgagees. 

Far,  L.J.— :It  appears  to  me  that  the  case  must  be 
treated  as  if  tbef a  was  a  mortgage  by  two  mortgagors  of 
separate  estates,  as  if  A.  was  mortgaging  Whiteacre  and 
B.  was  mortgaging  Blackacre  to  the  same  mortgagees, 
and  as  if  tbe  whole  mortgage  money  waa  received  by  A. 

Now  if  there  be  any  right  in  B.  (and  I  am  far  from 
saying  there  is  no  right),  it  appears  to  me  that  whatever 
right  he  has  is  a  right  of  going  against  the  equity  of 
r^emption  of  A.'s  eetate,  Whiteacre,  in  the  event  of 
any  portion  of  the  mortgage- money  bdng  raised  out  of 
bif,   B.*s   estate,   Blackacre.      But  it  appeara  to  me. 
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farther,  that  B.haa  no  right  whaterer  to  interfere  with, 
^  «tt>  Mter  m  ^ny  ttftnuer,  the  Hghta  of  the  mtet-i 
gBgtw,  M^<4hat  it  fnvM  be  open  te  Urn  to  deal  with 
the  mortgaged  «rtato  in  any  manner  #hlefa  -he  might 
think  leaflonaUe  and  proper.  I  think,  Hiwefore,  what- 
^er  that  4dght  was,  it  wan  «  right  xA  B.  against  the 
eqni^'tff  redemption  of  the  nneettled  eetstee. 

TbatLbeing  -eo,  what  happened  was  thie:-^In  1665 
ihe-meytgageea  of  the  eettled  and  nnaettled  eetatee  con- 
«Qfred  In  a  aale,  by  the  owner  of  the  eqtdty  of  redemp- 
tion, of  a  portion  of  the  nneettled  eetates— namely,  ^e 
Bovenuetteet  iMroperty.  In  eo  acting  they  were  acting 
qnite  wtlbln  their  rights.  I  think,  for  the  reasons  I  have 
already  mentioned,  that  they  were  perfiectly  fsee  from 
any  equity  ^existing  between  the  two  mortgagors  ;  bat 
in  the  present  ease  I  may  add  that  it  appears  to  me  that 
they  acted  irery  reasonably  in  what  they  did.  I  am  far 
firom  eoM  that  they  wonid  ever  hare  laoeiTed  the 
£10,000  if  they  had  not  allowed  the  mojrtgagor  to  sell, 
whioh  he  -wonld  not  hate  done  unless  he  reoeived  £3,000. 
But  that  appears  to  -me  to  be  an  immaterial  considera- 
tion in  the  present  ease.  The  i4ew  which  I  take  of  it 
is  that,  ^whatever  rights  the  jointress  may  bare  by 
reason  of  iher  interest  in  the  unsettled  estates,  those 
TighAs  are  dglits  -against  the  equity  of  redemption  of 
the  unsettled  estates.  Wbetiier  ijiey  have  any  sYvsh 
right  against  the  purchaser  <»fihe  property  is  a  point  on 
which  I  «ay  nothing.  AH  I  say  is  that,  if  there  is  any 
si^,  it  is  a  fight  of  tbat»deeoription.  Hurt;  right  has 
not beeninterfered  with  or  prejudiced;  but,  even' if  it 
had  beep, 'it  is  a  right  whihh  does  not  sellect  the  mort- 
gagees. Therefore,  I  am  tit  a  loss  to  see  bow  they  can 
in  any  manner  be  aflSeted  by  the  transaction  in  whioh 
they  were  perfectly  within  -their  Tights  as  mortgagees, 
and  in  "Which  they  wese  not  interfering  in  any  manner 
with  the  equities  secured  subject  to,  and  posterior  to 
their  ^igbte.  Therefore,  with  regard  to  the  sale  of  the 
DoveT'Street  house,  it  is  impossible  i»  affect  them  with 
any  lisMllty.  The  argument  which  prevaHs  with  me  is 
that  whioh  Mr.  Stirling  suggested  in  the  cousse  of  his 
argument-^namely,  thai  if  such  a  right  exists,  the  right 
is  not  against  the  mortgagees,  but  against  the  moctgsgor 
and  those  interested  under  him. 

For  these  reasons  I  concur  in  the  jadgment. 


Solicitors,  WctlterSt  DevereU,  A  Co. ;  Drvkcw,  Jaekion, 
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From  Q.  6.  Dir.  [&  Q.  B.  Piv. 
(Hathew  and  A.  L.  Smith, 
JJ.)] 

Bros  &  Co.  V.  Laxpobi  jflb  Hox^.  (a,) 

Shipping  General   average — Security  far  payment—' 
Liverpool  bond. 

Where  a  ehipowner  has  a  lien  on  €i9irgo  for  general 
Civerage  contribution,  he  i$  not  hound  to  take  eecunty 
from  the  cargo-owner,  hui  may  ineitit  upon  a  money 
payment  before  delivery.  In  eueh  a  caee  the  cargo* owner 
fMuA  either  pay  the  eum  demanded  or  tender  ihe  proper 
etmouHt  of  hie  oon^rtdiftfon,  and  in  order  io  aecertain 
thaiy  he  ie  entitled  io  any  neeeeeary  informaiion  in  the 
ponmSen  of  ihe  ehipoumer.  If  no  ^^uiiftien  i$  raised  as 
to  tenier,  and  ihe  shipowner  demands  security,  ihe 
seeuriiy  mmst  be  reasonable. 

The  pMntiffs  were  eomBignees  of  certain  goods  carried 

(a.)    Beported  by  A.  P.  FnnovTAL  Kbip  and  0.  A. 
Fbbabd,  Ssqs«,  Banlsten^at^Law. 


by  the  defendants'  ship.   The  dtfendanU  Mi] 
ifoode  for  general  averoffStOnd  ikeyrefimiUi 
to  theplaintifs  tifsfesi  tkeyw>midieegna' 
known  as  the  Li^^fpoel  avermfc  hoeder 
tf  ten  per  cMt.  on  ihe  ettimatod  eiote 
either  in  -the  foini  netmes  of  the 
average  adfueier,  or  in4henesmes  oj 
or  of  their  average  wdfmOer  aZone.    The^^ 
ihedeposit  in  one  of  iheee  ihros  form 
shipowner  ihe  power  of  drawing  on  it " 
for  hie  dte/bureemonis.    The  bond  prc\ 
by  (he  consignees  in  ihe  ntmse  of  the 
average  odfrnetBr,  and  ihat    aU 
average  should  be  referred  io  ihe 
on  objection  to  his  dedeion^  the  only 
an  arbitraior  to  U  agreed  vpon  by  ike 
objectors,  or,  faiHng  an  agreement,  tost 
law  or  some  member  of  ihe  AssoeifMm 
Adfueters,  to  be  nominaied  by  the 
time  being  of  the  AseoeiaHon  of  A 
No  question  of  fender  arose  between  Aa 
defmdania»    In  an  action  by  ^* 
from  the  defendants  a  sum  depi 

Held,  thai  the  plmatijfs  wore  enMedie 

much  OS  the  bond  and  the  dUeriwiiee  ' 

were  unreaaenable. 

Judgment  tf  Mathew  and  A.  Jm  Smith, 

The  plaintilEs   were  the  consignsst  i 

certain  goods  shipped  on  board  the  del 

Buenos  Ayres  for  JUvefpool,  under  a  UU  sf 

the  voyage  the  ship  grounded,  and  psrt 

was  jettisoned.    On  the  arrival  c(  tikesU|i 

with  the  residue  of  the  cargo,  indndfaq; 

goods,  the  defendants  claimed  a  lisn  en 

general  average  losses  and  other  chaigei. 

The  1 1th  paragraph  of  tiie  caee  statsd  si 

defendants,  before  they  would  deliver  the  ~ 

at  first,  the  plaintifls  to  sign  an  average  t 

known  as  the  Liverpool  Average  Bond,  i 

deposit  of  ten  per  cent,  on  the  estimstei 

goods,  either  as  prorided  by  the  form  of 

joint  names  of  the  defendants  and  Xr,  '' 

average  adjuster,  or  in  the  names  of 

alone,  or  in  that  of  their  average  ad]i 

object  of  having  the  deposit  in  one  of 

is  to  give  the  shipowner  the  power  of  di 

to  time  for  his  disbursements,  and  tb 

as  deposits  en  which  the  shipowner  osa 

The  plaintiffs  refused  to  sign  the  J 

bond,  and  further  refused  to  pay  the 

any  of  the  three  ways  Tcquired^^** 

Thsy  were  teady  to  sign,  and  s«sm4*> 

oalled  the  London  form  of  bond.    TMf ' 

ready  to  pay,  and  cflered  to  pay,  the  tiaf* 

joint  account,  either  of  thenwelves  ^ 'r 

or  of  nominees  of  the  two  paiilea   IJ* 

thereupon  so  far  withdrew  their  flnt  rf!L|l 

that  they  would  accept  either  the  I^»*J^ 

bond  or  a  deposit  of  ten  per  cent,  in  J^ 

three  ways  one  of  which  they  bed  f^^^f^u 

refused  to  deliver  the  plaintiffB'  jB^J^ 

other  of  these  conditions  waseompliod*'^' 

the  plaintifEs  paid,  undsr  protsit,  ••'"^ 

the  goods  were  then  delivered  by  tbe  ^f^ 

plaintifls.    3\>  recover  that  sem  ^  "" 

detention  of  their  goods  the  pkiatifli  ^ 

against  the  defendanU.    The  epetis^  sses 

the  defendants  were  not  entitled  i^^  r.  ^ 

form  of  bond  orto  a  deposit  in  MT  f"!^ 

ways  one  of  srhioh  they  Mq^iiA^  j?^    ' 

before  they  delivered  the ^oods, tta0»f^«|,  ^ 

refused  to  deliver  the  P^^^^f^fkt^ 

for  the  opinion  of  the  court  wai  whw**^^! 

were  liable  to  tiie  plaintiffs  in  the  dfen*"*^ 

so,  to  what  extent. 
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^urt  IiNttpool  bond,  wMeb  htm  hevm  in  um 
^«tt»  eiq^KMcd  to  be  mi4»  between 
» fttst  pait^  the  ocnuigMeff  oTcatgo  of 
I  an  avengo  adjoeler  of  ISie  thiid 
I  danae  protided  (Mer  <di^  tbat  the 
vev  to  the  eoaaigneea  tfteit  doueiga- 
of  the  ftmigbt   thiMOtt,  and   on 
t  hank  to  an  aoooiiBt  hi  tile  namee  of 
lot  tk«  ahl]^«iiar  and  of  the  aTorage 
I  (If  nay)  by  Hke  eoneigUMr  on  aceonnt 
ev  oiher  chargaa  ae  shoald  be  fixed 
land,  fHflhar,  tbe4  all  qiiMllone  of 
or  other  chargea  arMng  o«t  of  the 
I  zaferred  to  the  avenge  adjueter»  who 
and  ad  Joel  the  aaoait  and  pwportton 
decUkm  the  coneigneei  agreed  to 


I  pzoiided  {iwUr  alia)  lAuit  if  any  one  or 
to  the  bond  ehould  ooneider  the 
r  inaoircet,  the  qnestlona  at  ietae  shonld 
I  aabitrotor  to  be  forthwith  agreed  apoa 
■ater  and  the  objeetor  or  ohjeaton,  or 
at)  to  eome  barriater-at-law  or  eome 
» AecociatioA  of  Average  Adjueteis,  and  that 
^  ancb  referee  ehoald  be  final  aa  regarded 
.  anbmitted  to  him,  and  the  adjuQtment,  if 
'kxeferee,  or  when  amended  in  conformity 
y  ahonld  be  bfaiding  on  all  the  partiee 

provided  that  the  snm  ao  deposited  a« 
i  be  held  ae  a  aecority  for  the  general 
r  chargee  payable  by  the  consignees, 
\  in  whose  name  the  account  stood 
ol  the  money  so  deposited  as  aforesaid . 
ihtj  should  from  time  to  time  consider 
1  bgr  the  owners  and  master  of  the  vessel 
'  aotually  disbursed  by  them  or  him , 
ar  him  to  pay  off  a  discharge  claim 
t  of  the  general  average  and  other 
laQ  each  payments',  if  made  in  good 
iettad  to  have  been  properly  made  out 
fdrited  as  aforesaid,  and  that  all  such 
tl»  without  prejudice  to  the  ultimate 
tifca  general  aTerage, 

,  Q.C.  {GvreU  Barnes  with  hi»),  for 

V€.  {French,  Q.C,  and  J?ox  with  him),  for 
»  cited  Simonda  v.  White,  2  B.  &  C.  805, 
.  Allan,  28  W.  R.  304,  5  Q.  B.  D.  38. 

in  reply,  referred  to  The  Norway,  13 
;d;lMh.377. 


^w— It  appears  to  me  our  judgment  must  be 
This  ease  has  not  been  stated  with  a 
\  the  qaestion  determined  whether  a  ship- 
',  in  aveary  oaae  where  there  is  a  elaiai  for 
» to  retain  the  cargo  untU,  payment  of  the 
~  B.  Hr.  Fiulay  did  not  do  more 
to  that  point,  and  the  cases  he  cited  of 
^  WhUe  and  Crooks  v.  AUan  do  not  seem  to 
r  him  in  the  argument  that  any  such  right 
;  had  been  a  question  of  lieu  the  ahipowner 
1  in  a  moat  oneroua  poaition,  bound  to 
,  _  ~  I  when  a  proper  tender  was  made  and 
kithmtsh  to  the  consignees  the  information 
1  fbr  making  such  a  tender.  But  here 
Der  insisted  on  was  that  the  bond  should 
ol  form.  The  question  for  us  is 
Liverpool  bond  is  such  a  security  as  a 
t sight  reasonably  demand.  It  appears  to  me 
If  daarthat  it  is  unreasonable  in  two  particulars 
J  upon  making  the  average  adjuster  the 
'  h  the  first  instance,  with  a  complicated 
at  tor  appeal  from  his  decision,  and,  secondly. 


in  insisting  upon  the  payment  over  of  the  deposit-money 
in  such  a  laaaner  as  to  place  it,  for  the  time,  entlffeiy  ont 
of  tile  reach  of  thM  depositor,  the  consignee  of  the  j^xtds. 
That  form  of  avifage  boftd  is  I  think  nnreasocaUe.  The 
London  form  of  lK>iid  which  we  are  told  has  existed 
setenty  or  eighty  years  appears  to  be  rsasoaable,  and  I 
should  be  glad  if  owr  deoiaioa  induced  the  shlpowtMrs  of 
Liverpool  to  have  rosouite  to  the  greater  experience  and 
wisdom  of  then  London  bfetbreu  and  to  adopt  that 
form  of  bond. 

A.  L.  SiOTfl,  J.,  conottrted. 

The  defendants  appealad. 

Finlay,  Q.C*^  and  Kennedy,  Q.C,  for  the  appellants. 
-^The  shipowner  was  entitled  to  a  lien,  for  the  master  is 
not  compellable  to  part  With  the  possession  of  gooda 
until  the  sum  contributable  in  respect  of  them  is  either 
paid  or  secured  to  hia  satisfaction  :  Svnonda  v.  Whih^  2 
B.  k  C,  at  p.  Sll.  [Lot^  Eshsr,  M.R.^That  was  not 
the  point  decided.]  If  the  ritipowner  gives  up  the 
goods  without  security  he  is  liable  to  the  other  cargo- 
owner  :  CrooU  v.  Allan^  28  W.  R.  304,  5  a  B.  D.  38, 
41 ;  and  he  has  a  duty  to  calculate  the  amount  due. 
[Lord  EsHBX,  M.R«-^Were  the  plaintifb  obliged  to  sign 
any  particular  bond  P]  Perhaps  not,  but  the  shipowner 
had  a  lien  for  a  reasonaUe  amount,  and  the  proposals 
made  were  merely  with  a  view  to  settle  what  it  should 
be.  The  Divisional  Court  held  that  the  Liverpool  bond 
was  unreasonable,  but  the  bond  was  not  insisted  upon  ; 
there  was  an  altematife  of  the  deposit.  [Lord  Eshbh, 
M.R.-^The  shipowners  were  entitled  to  call  on  the 
plaintiifs  to  make  a  tender,  but  did  not  do  so,  bat 
imposed  these  terml.]  It  was  only  a  mode  of  doing  it. 
The  defendants'  case  does  not  necessarily  rest  on  the 
reasonableness  of  the  bond  or  of  the  terms  asked,  but 
primarily  it  rests  on  their  lien,  and  the  right  to  retain 
the  gooda  until  their  charges  were  satisfied.  In  The 
Norway,  Br.  k  Lush.  377,  404,  409,  the  master  made 
an  exorbitant  demand,  and  it  was  held  that  the  owner 
of  the  goods  was  excused  from  making  a  tender.  Bat 
that  does  not  affect  the  shipowner's  right  to  retain  the 
goods  for  his  charges.  The  amount  charged  here  was 
reasonable  aoeording  to  the  usage  of  tiie  port  of  Liver- 
pool for  fifteen  yean.  Neither  side  raised  the  question 
of  tender. 

Cohen,  Q.C  {OoreU  Barnee  and  Warr  with  him),  for 
the  respondents.— The  master  is  only  boimd  to  obtain 
satisfactory  security.  The  owner  of  the  goods  would 
certainly  be  bound  to  tender  a  reasonable  and  soffloisnt 
amount.     ^Ee  was  stopped.] 

Lord  EsHBB,  lif.R.— I  doubt  whether,  in  our  Judg- 
ment, we  shall  decide  anything  which  will  be  very  satis- 
factory in  the  future  to  the  partlea.     Here  la  a  ahip 
which  arrives  at  Liverpool  after  a  voyage  during  which 
there  occurred  a  general  average  loaa  in  respect  of  which 
the  different    parties  are  bound    to   make  a   general 
average  contribution.    The  cargo,  which  was  bound  to 
contrihute,  arrived  in  Li? erpool,  and  part  of  it  was  con- 
signed to  the  plaintlffa.    Therefore,  it  ia  obvious  that, 
in  reapect  of  that  cargo,  the  plaintiffs  would  be  bound 
to  contribute  to  general  average.    It  is  equally  clear 
that  the  shipowner  had  a  lien  upon  that  cargo  to  secure 
payment  in  respect  of  the  general  average  Olaim.    I  \ 
have  no  doubt  that,  In  those  circumstances,  the  ship- 
owner has  a  right  to  aay  that  he  will  not  glfe  up  any  ' 
part  of  the  cargo,  for  the  whole  of  which  he  has  a  lien,  . 
until  he  has  been  paid  a  sutt  equivalent  to  that  which  is  , 
to  be  contributed.    He  may  say  that  he  will  not  give 
up  the  goods  upon  any  kind  of  security,  but  only  upon  ' 
the  payment  of  money.    X  have  no  hesitation  in  saying  ^ 
that  he  is  not  bound  to  take  any  security.    The  cargo- . 
owners  must  either  pay  him  the  sum  which  he  demands, ' 
or  must,  at  their  own  risk,  tender  the  right  sum.    Bh^' 
the  shipowner  has  an  obligation  ae  to  ^ia  matter,  and 
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has  no  right  to  withhold  from  them  the  means  of 
coming  to  a  oondueion  as  to  what  snm  they  are  to 
tender ;  thus  he  has  no  right  to  say  "  I  will  not  give 
up  the  goods ;  yon  most  tender  the  right  snm,  but  I 
will  not  tell  yon  the  >ralne  of  the  ship  or  of  the  other 
consignments,  although  I  know  it ;  I  will  not  give  yon 
any  information."  Lush,  L.J.,  decided,  and,  I  think, 
r^htly,  that  that  would  be  a  wrongful  act  on  the  part 
of  the  ehipowner,  and  that  he  conld  not  then  insist  upon 
a  tender  at  all.  But  if,  after  he  has  given  the  ship* 
owner  all  proper  information,  or  if  the  cargo-owner  has 
it  himself,  the  shipowner  says,  **  You  must  either  pay 
me  the  sum  I  demand  or  you  must  pay  the  right 
snm,*'  the  tender  is  at  the  risk  of  the  cargo-owner,  and 
he  cannot  say  that  he  wiU  not  pay  any  mon^,  or  that 
he  will  pay  it  into  a  bank  to  a  Joint  account.  He  mhst, 
according  to  the  ordinary  law  of  lien,  satisfy  the  ship- 
owner by  paying  or  tendering  the  right  sum  or  the  sum 
demanded.  If  the  shipowner  allows  it  to  be  understood 
that  no  question  of  tender  is  raised,  and  that  he  must 
have  security,  the  question  is  wheUier  he  insists  upon 
reasonable  security.  To  say  that  he  would  only  aocept 
a  tender  of  ten  per  cent,  on  the  value  of  the  goods 
would,  as  a  general  rule,  be  wholly  unreasonable,  for  in 
some  cases  that  sum  would  be  outrageous,  though  in 
others  it  would  be  reasonable.'  If  that  snm  was 
fixed  here  it  may  be  that  it  is  unreasonable. 

We  must  consider  whether  it  is  reasonable,  having 
regard  to  the  other  conditions  respecting  it.  As  to 
amount,  we  take  it  not  to  be  unreasonable.  [His  lord- 
ship read  the  1 1th  paragraph  of  the  special  case,  as  above 
set  out,  and  continued : — "]  '*  Their  "  average  adjuster. 
He  is  not  jointly  appointed.  That  potd  clearly  points 
to  an  adjuster  appointed  by  the  defendants.  Then  the 
shipowner  may  draw  on  the  deposit  for. his  "disburse- 
ments." That  includes  all  disbuisements  and  payments 
which,  in  the  result,  the  shipowner  will  have  to  pay 
himself.  If  that  is  applied  to  salvage  it  appears  what  a 
power  that  is.  A  compromise  is  made  with  the  salvors 
to  pay  £2,000  or  more,  and  when  the  salvage  is  settled, 
it  may  be  that  the  shipowner  would  have  to  pay  a  very 
large  part  of  it ;  nevertheless,  the  salvage,  if  it  if  in 
respect  of  the  ship  and  cargo,  goes  into  the  dass  of 
general  average,  and  then  he  would  be  paid  a  great  part 
of  the  disbursements  which  would  eventually  fall  upon 
himself,  and  take  them  out  of  this  deposit.  In  my 
opinion  that  is  an  unreasonable  term. 

If  the  shipowner  says,  **  You  may  enter  into  a  bond,** 
that  raiies  the  question  whether  the  bond  is  reasonable. 
If  the  case  if  put  upon  the  bond  alone,  the  whole  bond 
must  be  taken,  and  if  any  part  of  it  is  unreasonable  the 
whole  is  unreasonable.  That  the  bond  is  unreasonable 
if  it  is  to  be  considered  as  one  which  the  shipowner  may 
impose  on  the  cargo-owner  is  perfectly  clear.  First  of 
all,  they  impose  upon  him  an  obligation  to  sign  the  bond 
which  makes  the  defendant's  average  adjuster  an 
arbitrator,  and  that  of  itself  is  imposing  an  unreasonable 
term.  Then  there  is  a  peculiar  kind  of  appeal  from  the 
decision  of  the  average  adjuster  which  shuts  out  the 
shipowner  from  bis  common  law  right  of  disputing  the 
dedsion  of  the  adjuster  and  taking  the  opinion  of  a  legal 
tribunal.  It  imposes  an  arbitrator,  and  only  a  limited 
appeal  from  him,  and  that  would  make  the  bond  un- 
reasonable. Further,  I  cannot  help  thinking  that  the 
terms  of  the  deposit  are  also  unreasonable.  The  money 
if  to  be  deposited  at  the  bank  in  the  Joint  names  of  the 
representative  of  the  shipowner  and  the  average  adjuster. 
Then,  as  to  the  mode  in  which  the  payments  are  to  be 
made  out  of  the  deposit.  That  is  open  to  the  same 
objection  as  the  other.  The  average  adjuster  of  the 
shipowner  is  to  be  the  judge ;  but  the  man  who  has  paid 
the  sum— it  is  taken  by  the  bond  not  to  be  a  pay- 
ment, but  a  deposit— is  to  have  the  whole  taken  out  for 
any  disbursement  which  those  two,  without  any  consent 
of  hiSf  think  ought  to  be  paid  to  the  shipowner.    That  is 


unreasonable.    Therefore,  there  are  threso 
the  bond,  each  of  which  makes  it  i 
opinion,  the  Liverpool   shipowners  have 
impose  that  bond  upon   any  cargo*owB«  i 
there,  and  itisnnreasonable. 

This  case  does  not  enable  us  to  oompaisl 
with  the  London  bond,  and  I,  th<«efore^  givof 
as  to  tiie  reasonableness  of  that.    I  desiie,  i 
that  the  shipowner  might  have  aald  to  the  c 
•<  I  do  not  care  whether  the  terms  of  f 
nnreasonaUe  or  not,  but  I  will  not  give  a 
except  upon  common  law  terms,  unless 
bond  or  consent  to  this  deposit."    He 
away  from  the  cargo-owners  th.eir  right  i 
proper  snm  at  their  own  risk,  and  then  to  : 
goods  to  be  delivered  up.    I  am  aorry  to  i 
Liverpool  shipowners  will  have  a  strong  ^ 
cargo-owners  to  consent  to  the  bond.    Hm  a 
tive  the  cargo-owner  will  have  if  he  refnaeil 
be  dther  to  leave  the  goods  in  the  hsndi  ( 
owner,  or,  at  his  own  risk,  to  tender  the  i 
am,  therefore,  of   opinion  that    the 
dismissed. 

LnnoLBT,  L.  J. — I  am  unable  to  differ  in 
do  not  think  our  deddon  is  of  any  genersl 
it  that  the  right  of  a  master  to  refuse  to  ' 
its  owners,  unless  he  is  pdd  for  ftdght 
average  contribaticn,  is  clear  np  to  a 
say  up  to  a  certain  point,  because  if  the 
actually  paid  or  tendered,  the  mssttf 
delivery.  It  may  be  that  he  cannot  refu 
security  is  given.  Bat  it  is  plain  that 
question  of  payment  is  raised,  he  coold 
the  condgnee  unreasonable  terms.  Thst 
whether,  in  the  circumstances  of  the  osm, 
shipowners  can  compel  the  consignees  d  ' 
do  one  of  two  things—  first,  to  make 
mentioned  in  paragraph  11  of  the  case ;  or, 
sign  the  Liverpool  bond.  As  to  the  fta^^ 
is  looked  at  in  connection  with  that  whio^ 
the  end  of  the  paragraph  to  be  the  object  of  j 
it  is  unreasonable.  As  to  the  second,  the  ^ 
to  the  objection  pointed  out  by  the  ICut* 
and  the  Dividonal  Court  It  might  be  '^ 
partiee  who  wished  to  enter  into  it ;  but ' 
that  it  if  not  reasonable  to  be  impeded  ^ 
owners.  I  am,  therefore,  of  opinion  m 
must  be  dismissed. 

LopBs,  L.J.— I  agree.    The  qnestioai 
case  is  extremdy  narrow.    It  is  wbethsrtto 
posed    by    the  defendants,  the  diipowsei^J 
plaintiffs,  the  consignees,  are  reasonable, 
the  terms  are  unreasonable  for  the  reseosf  I 
Master  of  the  BoUs. 

Appeal  dif  missed. 

Solidtors  for  the  appdlants,  FrM^  ^  \ 
ThoTfiity  A  CofMron^  liverpod. 

Solidtors    for    the  respcndeots,  fPo^' 
Johnam* 
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fHfew^r. 


In  bi  Abut  and  Katt  Hotil  (LxicrriD). 


High  Oovbt. 


f^irt   Co«rt    of    9u0tfrr. 


.IKw.1 


Feb.  5. 


I  inr  A2n>  Kayt  Hotkl  (LiMri£]>).  (a.) 

jr—  ITf fi€itii^-i#p  ortftfT  made — Muiake 

'Amendment  —  Adverti$emeni-'Jix,   parte 

Jariedidum — Companie$  AH — Orcfcr  of 

k»  1868,  rr.  2,  53— i^uJfa  o/  Courl,  1883, 

i-ip  orc2er  Aai2  ^j»  macitf,  hut  the  name  of 
woe  tneorrectly  dated  in  tht  pttUipn, 
_  tie  laave  to  amend  the  ptiiiion  in  that 
to  advertiee  the  petition  and  the  toinding* 
d  dirteted  that,  if  no  notice  of  oppoeiiion 
I  within  teven  daye,  the  winding-up  order 
wnup. 

Bjf  moved  to  dieeharge  the  second  order  on 
\  of  irregularity  and  vfant  of  juriadiction* 
mi  the  court  had  jurisdiction  to  make  the 
\to  make  it  on  an  ex  parte  application,  and, 
""  ,  that  it  UKU  a  proper  order. 

Ma  ex  parte  appUoation  for  leave  to  amend  a 

n  which  a  winding-up  order  had  been  made, 

aaietake  in  the  name  of  the  company, 

^tlae  the  petition. 

..,j  <rf  Jaanary,  1885,  an  order  was  made  on 

I  petition  to  wind  np  the  oompanjr,  whieh  was 

^ihmAtmj  and  NaTj  Hotel  Go.  (Umited). 

-7  did  not  appear  at  the  hearing,  but  before 

Ihi^  Injected  to  the  drawing  np  of  the 
^iname  of  the  company  was  really  the  Army 
IeBM  (Umited). 

'M  implied  ex  parte  tot  leave  to  amend  the 

"  ^" '  S  ont  the  word  *•  company  "  from  the 

and  for  leave  to  advertise  the 

'  ia  the  same  form  as  in  Jn  re  Th<s 

UaJlMer  Co.(Limited),  14  W.  K.  627,  594. 

iT.G,  made  the  Older. 

,  Fardf  Lloyd,  BarUtU,  dt  Michelmore. 

Bt  in  In  re  The  London  India  Buhher 
I  the  drcnmstances,  that  the  petition 
\  heard  and  the  winding-up  order  made,  and 
Undiior  or  contributory  desirous  to  oppose  the  • 
M  an  order  pursuant  to  the  prayer  of  the  said 
give  notice  to  the  petitioner's  solicitors, 
I  funish  copies  of  the  petition  if  required  and 
"  and  that  in  default  of  any  such  notice  as 
I  being  given,  an  order  will,  after  the  expiration 
lldesr  days  from  the  date  hereof,  be  made  pur- 
ithe  prayer  of  the  said  petition." 

B.^The  company  now  moved  to  discharge  the 
'lonthe  5th  of  February,  on  the  ground  of 

I  showed  that  the  petitioners,  before  pre- 
|1ks  petition,  had  brought  an  action  in  the 
\  Bneh  Bividcii  against  the  company  lot  the 
III  Mr  debfy  and  that  proceedings  therein  were 
MftesppUoatioB  of  the  company  until  the  hear. 
ilkefmtm ;  that  in  those  proceedings  the  word 
'  1  in  the  name  of  the  defendants 
FnftkSiid  that  ih&f  entered  an  appearanoe  as '*  The 
laid  Nsfy  Hotel  (limited),  sued  as  the  Army  and 
f  HotdOo.  (United),"  bnt  that  the  order  to  stay 
with  the  word  *' company"  in- 

I  by  H.  O.  B0VIB9  Eeq.,  Barrister-at-Law. 


eluded;  that  the  petit lunera'  solicitors  searched  the 
registry  of  companies  before  commencing  that  action»> 
and  did  not  find  the  articles  of  association  of  the  oon^ 
pany,  but  that  at  the  head  of  the  accounts  the  company 
was  described  as  ''The  Army  and  Navy  Hotel  Co. 
(Limited),"  and  that  he  discovered,  after  the  objection 
i»as  made,  th*t  the  word  '*  company  "  was  omitted  in  the- 
articles  and  the  register  and  the  index  thereto  ;  but 
that  the  company  described  themselves  on-  changing 
their  address  as  ''The  Army  and  Nary  Hotel  Go. 
(Umited)." 

Millar,  Q,C.,  and  Boomf,  for  the  motion. — There  was 
no  jurisdiction  to  make  such  an  order :  2n  re  The  City 
and  Countu  Bank,  23  W.  R.  936,  L.  B.  10  Oh.  470 ;  In 
re  North  Walee  Slate  Supply,  18  W.  R.  403.  They  had 
notice  of  our  real  name  by  the  appearance  which  was 
enteied  for  us  on  the  31tt  of  December,  1885,  before  the 
heAring  of  the  petition,  and  ought  to  have  amended  it 

Ifarfen,  Q.C,  and  Maidlow,  for  the  petitioners. — The 
appearance  was  after  the  filing  of  the  petition,  and  is  of  no 
consequence.  The  insertion  of  the  word  "  company  "  was 
a  mistake  which  the  court  has  power  to  correct :  Ord.  28,. 
r.  11;  Buckley  on  Companies,  4th  ed.  pp.  563,  583; 
Order  of  November,  1862,'rr.  2,  53.  It  may  be  done  on 
an  ex  parte  application :  In  re  Shields  Marine  Insurance 
Co.,  W.  N.,  1867,  p.  296 ;  In  re  The  London  India-Ruhher 
Co.  {Limited),  14  W.  B.  527,  594;  la  re  Consolidated 
Minera  Lead  Mining  Co.  {Limited),  25  W.  B.  36.  No 
harm  has  been  done  to  anybody.  They  have  themselves 
adopted  the  word  "  company  "  as  part  of  their  name,  and 
thus  led  us  into  the  mistake. 

Boome,  In  reply. — No  case  can  be  cited  in  which  such 
an  order  has  been  made  where  the  whole  of  the  proceed- 
ings have  been  wrong.  The  error  is  technical,  but  we 
press  it,  as  there  are  serious  questions  in  the  back- 
ground. 

P.  F.  Whetler,  as  amicus  cur  ice,  referred  to  In  re  The 
Cork  Constitution  Co.  {Limited),  9  L.  R.  Ir,  163,  30 
W.  B.  Dig.  46. 

Bacon,  Y.C— I  am  much  obliged  for  the  reference, 
but  do  not  think  me  ungrateful  if  I  do  not  avail  myself 
of  it.  J  should  be  glad  to  follow  a  decision  of  the  Irish 
Master  of  the  Bolls,  but  no  authority  Is  necessary.  The 
Act  of  Parliament  Is  plain,  and  the  Jurisdiction  cannot 
be  questioned.  Mistakes  in  an  order  arising  through 
accidental  slips  or  omissions  can  be  rectified  at  any  time. 
There  is  abundant  evidence  of  the  circumstances  under 
which  the  petitioners'  advisers  were  induced  to  use  the 
title  with  the  word  "  company  "  included.  There  is  not 
a  word  against  that  evidence,  not  a  word  to  show  it  was 
not  a  mistake.  Yague  suggestions  have  been  made  that 
there  is  something  of  importance  be^nd,  but  no  reason 
has  been  given  why  it  should  not  be  brought  to  the  front.. 
The  evidence  satisfies  me  that  the  mistake  was  purely 
accidental,  and  that  the  petitioners  were  led  into  it  by 
the  company  themselves.  A  more  unreasonable  applica- 
tion I  never  heard,  and  I  dismiss  the  motion,  with 
costs. 

Solicitors,  Barnard  A  Co.  ;  Ford,  Lloyd,  Bartlett,  if 
Michelmore. 
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HiAH  Coi^V. 


In  bb  Bbiton  Mse»ioal  and  ObkbeaIi  Lm  AMdtfkiffioir  (Lucitbd). 


Feb.  IS. 


Cbfto.  Div.  ) 
Kay,  J.     j 

-S»  f tf  BlLttoar  itfeDiCAi  and  General  Lit^ 
Association  (Limited),  (a,) 

€ompanif**^  Winding  vp****  Criminal  protSe«ding»  for 
p^aUieB^'^Jurisdiciion  to  restrain^^Campanits  Act, 
l$t2,  $.  85. 

The  court  has  juriidiction,  under  section  95  of  the 
Companies  Act,  1862,  to  reitrain  qvLBhUcriminal  pro^ 
ceedings  instituted  against  a  company  to  recover  penalties 
imposed  hy  that  Act,  and  by  the  Life  Assurance  Com- 
panics  Act,  1S70,  pending  the  hearing  of  a  winding^np 
petUion* 

Hoti<m. 

In  this  meatus  a  petition  bad  beatt  Ipfeaentad  for  tbo 
^indinft  np  of  tbe  association.  A  pfovfafonal  liquidator 
bad  been  appointed,  bat  no  f  nrtber  order  bad  been  made 
npon  the  petition,  the  hearing  of  which  had  been  ad- 
journed in  order  that  the  possibility  of  carrying  out  a 
.  scheme  fci  the  reduction  of  the  contracts  of  the  associa- 
tion might  be  considered. 

After  the  p^tesentation  of  cbe  potion,  four  flummonses 
were  taken  out  against  the  aesodaClon  by  one  Boaler, 
who,  it  was  admitted,  had  no  interest  in  the  association,  to 
recoter  penalties  under  tbe  Companies  Act,  1862,  ss.  26, 
27,  44,  65,  66,  and  under  the  Life  Assurance  Companies 
Act,  18?0,S8.  18,  19,20. 

To  three  of  these  summonses  the  director^  were  made 
respondents. 

The  summonses  came  on  for  hearing  before  the 
magistrate  aft  Bow*  street  Police  Court »  but  were  ad- 
journed for  a  month. 

This  was  a  motion  on  behalf  of  the  association,  under 
section  85  of  the  Companies  Act,  1862,  asking  that 
Boaler  might  be  restrained,  until  the  hearing  of  the 
petition  for  the  winding  up  of  the  association,  or  until 
further  order,  from  taking  any  further  prooeedings  upon 
the  summonses. 

Graham  Hastings,  Q.G.,  and  B.  B.  Buckley,  for  the 
motion.— The  court  has  jurisdiction  under  section  85  of 
the  Companies  Act,  1862,  to  restrain  criminal  prooeedings 
for  the  reeotery  of  penaltiefl  pending  the  hearing  of  a 
winding-up  petition. 

J,  Watson  Moyses,  contfa.— >Sectlon  85  of  the  Com- 
panies Act,  1862,  has  reference  only  to  dril,  and  not  to 
criminal,  proceedings.  There  is  no  decided  case  upon 
this  point,  but  in  Kerf  ▼.  Corporation  of  Preston,  25 
W.  B.  265,  6  Ch.  D.  463,  it  was  held  that  a  court  of 
equity  had  no  jurisdiction  to  restrain  criminal  pro- 
ceedings to  recorer  penalties  imposed  by  an  Act  of 
Parliament  for  breadi  of  its  enactmeiits.  The  same 
principle  was  laid  down  in  8auU  ▼.  Brovme,  23  W.  B.  50, 
L.  B.  10  Ch.  64. 

Hat/tings  replied. 

Eay,  J.-^In  tbie  eaee  a  petition  bM  been  presented  for 
the  winding  up  of  a  oeitain  joint  stock  oompany,  and 
proceedings  have  been  instituted,  under  the  Companies 
Act,  1862,  by  a  perton  named  Boaler,  who  is  not  person* 
ally  interested  in  the  company,  to  recoyer  penalties  which 
are  imposed  by  the  Act  of  1862,  or  by  the  Life  Assurance 
Companies  Act,  1870. 

No  order  has  been  made  on  the  winding-up  petition, 
except  for  the  appointment  of  a  prorislonal  liquidator.  An 
application  is  now  made,  under  section  85of  the  Companies 
Act,  1862,  to  restrain  these  prooeedings  untU  the  hearing 
of  the  petition  or  further  order.  That  section  gives 
power  to  the  court,  in  circumstances  such  as  the  present, 
to  restrain  **  further  prooeedings  in  any  action,  suit,  or  pro- 


(a.)  Beported  by  W.  Itihbt  Coox,  Esq.,  Barriiter*at- 
Law. 


oeeding."  It  Is  objected  that  thla  is  a  criminal  pnMi^ 
and  that  it  has  been  dedded  in  note  than  omT^ 
notwithstanding  what  Lord  Hardwickedidin  thsl 
of  York  T.  Pilkington,  2   Atk.  302— that  tbe 
equity  does  not  ordinarily  assume  jurisdietiouts; 
jucni-crlminal  proceedings  to  recoTcr  pensltiee. 

The  first  case  is  Saull  t.  Brottme,  whers  tt 
that  the  OOtttt  Will  not  pfoTetat  h  plstetltt  fh 
from  ptoeeedtng  in  a  criminal  ooitft  Against  tbe 
to  the  suit  In  this  court,  unless  the  e 
objects  sought  are  identical.      The  matter 
before  the  late  Master  of  the  BoUe  in  Kerr  r 
of  Preiton,  in  which  be  also  beld   that 
equity  had  no  original  jurisdiction  to 
criminal  proceedings  for  the  recoTery  of 
the  Public  Health  Act,  1875.    But  those 
under  the  Companies  Act,  1862,  and  the  q\ 
Whether  power  is  conferred  on  tbe  court  by 
that  Act  to  restrain  the  procee^ngs  befoi 
trate.    Such  a  proceeding  is  not  an  '*  action 
but  is  it  not  a  "  proceeding  "  within,  tbe 
85  ?    In  order  to  determine  that  it  is  rigl 
what  the  Act  says  in  reference  to  pi 
company,  I  turn  to  section  65,  and  that 
first  of  a  group  of  sections  headed  by  the 
proceedings."    It  prescribes  the  mode  in  wl 
under  the  Act  made  punishable  by  any 
be  prosecuted,  and  section  66  is  in  these 
justices  or  sheriff  imposing  any  penal^  vdA 
may  direot  tbe  whole  or  any  part  thOTCOf  ts 
in  or  towards  payment  of  tbe  costs  of  " 
ings,  or  In  or  towards  tlte  rewatding  the  _ 
Whose  information  or  at  whose  suit  suoh  pflttiHf  I 
recovered ;  and,  subject  to  sucb  dlrectioa^  sB 
shall  be  paid  into  the  receipt  of  her  Majsi^i 
in  such  manner  as  the  Treasury  ttay  direct  i 
carried  to,  and  form  part  of,  the  OonseliMrf 
the  United  Kingdom."     There  the  word  "     ^ 
is  used,  and  I  cannot  doubt  that  in  th« 
section  85,  which  enables  the  court  to  ' 
proceedings  in  any  action,  suit,  or  proceedbg,' 
the  Act  itself  has  called  *'  proceedings'^  ii ' 
be  comprised.    It  seems  to  me  that,  af 
struction  of  the  Act,  that  is  the  meaning, 
look  to  the  consequences  of  a  contrary  d( 
any  company  might  be  greatly  emf 
petition  for  winding  up,  by  numerous 
kind  taken  by  a  common  informer  befon 
to  recoTei  penalties,  and  the  court  would  bs 
interfere.    It  seems  to  me  that,  whatefer 
rt^le  may  be,  section  85  of  tbe  Act  of  18^S 
to  the  court  to  restrain  guost-eriminal  ^^ 
the  reooTcry  of  penalties  under  the  pi 
Act.    The  same  reasoning  applies  to 
the  Life  Assurance  Companies  Act,  I 
■ection  20,  refers  back  to  the  Act  of  1862  as 
in  which  penalties  are  to  be  reoo^ered  aad  " 

It  occurred  to  me  in  the  course  of  the  sig^ 
the  penalties  under  section  66  may  beoome 
the  Crown,  it  might  not  be  right  toatfke^ 
as  la  now  wlced  for  in  the  absetooe  of  tbe^ 
I  tflink  the  answer  to  that  objectioD  it  oh^ 
order  made  i^ainst  Mr.  Boaler  to  piv***^' 
these  penaltM  would  not  in  the  l«tf*  ^ 
whiob  might  inetitute  any  ptueuodfag**  ' 
Thenfere^  i  Me  bo  nnuon  W«i|rl  «^f^T, 
orden  nAw  dskid  for  reatvaining  lfir«  ^nMT  ^ 
any;pi«cesaiii«i  against  tbe  «Moeii«i^^ 
monaee  mM  tbe  hearing  of  tbe  '^f^'^^^^J 
furttatf  t»dea«    There  wUl  be  »>«4kMi«' 
coulM^  tbetA  if  ne  jwrtsdiofeid*  ^^^'^ 
againet  ftlto  Meotom  pemonaUy,  bittt»**^ 
sought.  ,  w 

Solicitors,  £^171,  Gregory,  4  AnittK»^ 
Brown. 


Lxxxiv.  XM-nhimi     ISBB  WSEKtY  SEPOBTEK. 


P^ivn^QBT  V.  QmowuT, 


JtBl 


f:i 


Jiui.  S0,S5,M,9T(  1M.1,  6. 


^IWWsr^  an<2  conditions  of  j§al$ — Noiice  to 
^  StdMti^Jii0rtpr<$entatum^Xfarly  (^luitil. 

^  •mU^  9Hbj«ci  io  ^M6h  «  oonhad 

tf  605|  «MrM,  porC  of  the  fropwh/  a§ 
tctmtptiiioti  0/  Mr.  Hy.  3M  on  a  ^emrly 
tk    moderaU    reduced   rtmkd   of  47S0.'' 
to  the  pariicular$  of  ioU  heing 
\  to  my  thai  he  **wmaed  to  yiwe  up 
f  fKarf,**  m^d  thai  ht  had  noi/ownd  th$ 
Tht  itktMif  ttmworod,  poitdiny  otd  to 
mti  mmd  him  af^rmaX  notiee  tU  iheriyht 
had  m0t  then  arrivfd).     The  nueUoneer, 
f  mMHmy  the  pnrtieulare,  wen  mware  ofthie 
,  hmt  tke  pumhaeer  woe  nalimformed  of  H, 
ma9    tmentiaUy  reeidmUal;   arith  inry 
J  emi  mm  aertetge  of  4,400  aoree. 
^  fimniff  omt  auctioneer  hawng  adUd  in 
i/aiih)f  that  a  pereon,  who  had  tonhaeted  to 
t  property,  ntbfeet  to  the  pariioutars  of  $ale 
T  tfo,  toald  not  he  thieved  of  hU  ooairact^ 
^  of  vnierepretentatiofty  hecauee  Ae  had  not 
1 4^  Hail^0  inteuium  to  fuit,  and  tha$  the 
';  amjptot "  applied, 

»  epecifte  performaoce  of    the  defendant** 
jpwiehaM  the  Fozley  Estate,  in  Hereford- 
The  defendant  oonnier-daimed  to 
|tlie  ooatnust,  on  the  ground  of  mitrepreeenta-* 

point  relied  upon  bjr  the  defendant^here 

I  to  the  omiMion  from  the  partlonUui  of 

to  which  the  oontract  to  pnrohaee  waa 

*  tHMDt  hATing  ezpreeted  informallj  hia 

i  iSka  Una.  he  held  on  a  yearly  tenaney. 

■ririe  U  aitnate  in  Heiefoidabice.    It 

tiiOOacree.  It  ia  eaacntiaUy  n  rMldential 

Then  ja  a  large  manaion,  with  gardens, 

mot  .M  park,  nnch  woodland,  and  Tery  good 

A  Je  tiATeraed  by  a  railway,  aiid  there  »re 

J  moo  a  private  one,  within  the  Umite  of  the 

|p  aitswte  alioat  flye  mllee  from  Hereford. 

aded  npcm  the  totm  bnUd« 

i  aa  exceptionally  good* 

,  who  waa  a  tenant  lor  life  aeWng  under 

of  the  Settled  Land  A«t,  1832,  employed 

Tevaon,  d;  Co.  to  sell  the  eatate. 

^  vad  partionlaiB  and  oondltione  of  aale  oon- 

^daboiste  deacription  of  the  property. 

tenaBtof  a  farm  on  the  eatate  called  the 

containing  605^  acree,  had;  in   1880, 

a  tother  reduction  in  hia  rental,  which  Mr. 

in  Jmly  of  that  year,  refuaed,  and,  some 

~     on  tbe  17th  of  April,  1884,  while  the 

» ol  side  were  being  prepared.  Hall  wrote  to 

niinfominghim  thathe  had  taken  another 

t  dwald,  tiierefore,  "  want  to  give  up  Yarsop 

^;    that  he  had  not   found  the  farm 

I  plaintiif  had  given  him  to  undeistand, 

p,  Iftuit  he  oonld  do  nothing  mpre  for  him. 

'   ilia  pUantiff  wrote  to  H4U,  «t|tting  that 

aoBO  daya  before,  that  he  w^  treating 

D,  and  be  wrote  at  the  foot  of  hia  letter 

i;*<-^  Xr.B.— Yon  will,  of  course,  send  me  a 

» at  the  ri|(bt  time." 

that  the    plaintifE   communicated   the 

I  Ifj  Ubmbt  T.  Law,  Esq.,  Barri«ter-at- 
Law. 


aubataace  of  this  eamispondiiioe  tp  the  peasoa  .liho 
prepared  the  partlaq^,  for,  Jn  the  proof  aent  to  him, 
it  was  stated,  with  respect  to  fall's    tenancy  of  the- 
Yaraop  Farm,  that  ^the  tenant  espirea  at 
BeKt.'*    The  platetifl  wrote  under  tiris  in   pencil,  **1fr. 
Hall  haa  wiHten  to  me  to  say  that  he  will  give  up  next 
year,  so  I  shall  expect  to  receive  the  foBnal  notice  on 
the  7th  of  Anguat  to  quit  the  farm  on  the  9ttd  of  Feb* 
mary,  1885,  but  the  house,  Booisey  paeture,  and  build* 
ings  would  be  retained  to  the  Ist  of  May,  1885.'* 

Thereupon  it  appeared,  from  the  evidenoe,  that  Hr. 
Tewaon  altered  the  particulars,  which  were  made  to 
run  aa  follows  on  this  point  :-^"  This  farm  is  now  in 
the  occupation  of  Mr.  Henry  Hall,  on  a  yearly  tenancy, 
at  the  moderate  reduced  rental  of  £720  per  annnm.'^ 
The  particulars  also  stated  thfit  tha  farme  weic  in  the 
occupation  of  a  flonrishing  tenantry. 

Mr.  Tewson's  explanation  aa  to  the  aetUement  of  the 
particulars  of  sale  was  that,  as  the  lormal  notioe  to  quit 
had  not  been  (jven,  he  did  not  thijik  it  necessaiy  to 
mention  in  the  partioulara  the  intimation  on  the  part  of 
the  tenant  of  his  intention  to  give  such  notice. 

The  Foxley  Eatate,  on  beiog  pnt  up  to  liuction,  was  • 
bought  in  and  the  n€«t  day  (Jnly  ^6,  1884)  the  defen- 
dant entered  into  a  conteaot  indoraed  on  the  particnlara 
and  conditions  of  eale,  and  subject  to  them  for  the  eale 
of  the  estate  to  him  lor  ;6805»000,  upiix  which  tome  time 
after  he  paid  a  deposit  of  £20,000. 

On  the  1st  of  Aoptgnat,  1884,  Hall  gave  notice  to  vnit, 
ae  expected,  and  this  was  sent  00  to  the  defendant  on 
the  8  th,  the  delay  being  caused  by  the  temporary 
absence  of  the  i^ent  to  the  property. 

On  the  11th  of  November,  1884,  the  defendant  wrote 
to  the  plaintiifa  solicitor,  ^^^Vi^^tg  to  complete  the  con- 
tract and  demanding  repayment  pf  tba  diyposit  and  hie 
expenses. 

At  this  time  the  defendant  wae  unawaae  of  what  had 
taken  place  with  regard  to  Yarsop  Jacm  previous  to  the 
formal  notioe,  and  his  repudiation  9f  the  contract  waa 
entirely  independent  of  that  matter. 

According  to  the  evidenoe  of  the  agent  to  the  property, 
this  farm  n^ht  eaaily  have  been  relet,  if  such  steps  had 
then  been  taken  as  he  suggested  to  the  defendant. 
Nothing  however,  waa  done  until  February,  1885,  after 
the  commenoement  of  this  action,  when  it  was  too  late. 
Owing  to  the  pendonoy  of  the  action  and  other  jnetterSf 
the  farm  still  remained  unlet. 

On  the  24th  of  November,  the  plaiofcijK  oommenoBd 
this  action  asUl^  lor  upeciflo  performence  of  the  egree- 
ment. 

The  defendant  delivered  a  statement  of  defenoe  and  a 
counter.<*claim,  in  which  he  claimed  to  have  the  agreement 
set  aside,  on  the  ground  that  the  statements  in  the  par- 
ticulars were  false  and  misleading,  as  that  the  farm  was 
in  the  occupation  of  a  flourishing  tenantry,  and  that  the 
Yarsop  Farm  was  in  the  occupation  of  Hall,  on  a  yearly 
tenancy  at  a  moderate  reduced  rental  of  £720»  and  he 
alleged  that,  to  avoid  disclosing  the  true  state  of  the  facts, . 
the  plaintifE  had  arranged  with  QaU  that  HaU  thould 
colourahly  withdraw  his  notioe  to  quit  and  give  a  fresh 
notice  immediately  after  the  sale,  pleading,  in  fact,, 
intentional  fraud. 

IT.  Pearion,  Q.C,  Davey^  Q.(7.,  Baldane,  and  Cave, 
for  the  counter-oUim. — The  particulars  allege  that  the 
Yarsop  Farm  was  held  by  Hall  on  a  yearly  tenancy  at  a 
moderate  reduced  rent.  This  is  misleading,  because  the 
plaintifi  knew  that  Hall  intended  to  leave  at  the  end  of 
the  year.  The  intimation  contained  in  the  letter  of  the 
17th  of  April,  1884,  amounted  in  law  to  a  notice  to  quit,, 
and  the  fact  of  its  non-disclosure  in  the  particulars 
makes  them  so  misleading  as  to  entitle  the  defendant  to 
rescind  the  contract.  The  statement  in  the  particulars 
is,  in  fact,  untrue. 

They  referred  to  Dimmock  v.  Ballett,  15  W.  B.  93,. 
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High  Court. 


Datuiport  v.  Ohamlit.— Iir  u  Hoppie*8  Teu8t>. 


HmI 


L.  B.  2  Ob.   25  ;  Smith  ▼.  Souie  Property  Corpora* 
turn,  28  Ch.  D.  7,  33  W.  B.  Dig.  {235. 

Ecutinggf  Q.C,  i76{/»  Q.C,  and.  i>e€tmt(«  Sturgu^tot 
th«  plaintifl. — The  plaintifl  and  his  anotioneer  aofeed 
ia  good  faith,  and,  tiiat  being  so,  the  maxim  "  eaveai 
emptor  '*  applies.  There  was  no  notice  to  qait»  onlj  an 
intimation  of  an  intention  to  give  a  notioe  to  quit. 


Pearson^  Q,C,,  replied. 


Cur.  adv,  vtdt. 


Feb.  6. — Kay,  J.,  in  his  wHtten  judgment,  delivered 
t)n  this  date,  dealt  as  follows  with  the  question  relating 
to  Yarsop  Farm  :— 

The  question  new    strennonslj  argued  is  with  re- 
gard to  the  Yarsop  Farm.     The  case  of  intentional 
fraud    pleaded  in    the    6th  paragraph  was  not  even 
opened  at  the  bar ;  it  is  entirely  devoid  of  foundation. 
I  confess  I  haye  some  doubt  whether,  that  case  failing, 
the  defendant  is  at  libertj  to  relj  upon  any  other  case  as 
to  the  Yarsop  Farm.    That  which  he  now  sets  up  is  that,. 
before  these  particulars,  the  plaintiif  had  an  intimation 
from  the  tenant  that  he  intended  to  give  up  the  farm  at 
the  end  of  the  cnnentyear,  and  that  such  intimation 
amounted  in  law  to  a  sufElcient  notice  to  quit ;  that  the 
non- disclosure  of  this  makes  the  particulars  as  to  the 
Yarsop  Farm  misleading.    This  is  not  a  case  in  which 
there  was  any  obligation  of  disclosure  like  that  arising 
from  fiduciary  relation.    The  case  is  the  simple  one  of 
Tender  and  purchaser  to  which  the  rule  **  caveat  emptor  " 
applies.    According  to  that  rule,  it  would  be  impossible 
to   say,  upon  sale  of  a  property  of  4,400  acres,   such 
property  being  chiefly  yaluable  as  a  residential  estate, 
that  the  mere  non-disdosure  of  such  a  fact  as  that  a 
yearly  tenant  of  a  farm  of  605j^  acres  had  given  notice 
to  quit  is  a  matter  of  which  a  purchaser  could  complain. 
If,   as  is  pleaded  here,  contrivance  had  been  resorted 
to  for  the    purpose    of     concealing    the    fact,    that 
would  be  a  different  case.      "Aliud  est  celare  aliud 
taoere;  neque  enim  id  est  celare  quicquid  reticeas  sed 
cum  quod  tu  sdas  id  ignorare  emolument!  tui  caus&  veils 
eos  quorum  intersit  id  scire."— Oic.  de  Off.,  1.3,  a  13. 
This  passage  from  Cicero  is  quoted  by  Lord  Mansfield 
in  Carter  v.  Boehm,  3  Burr.  1910,  when  defining  what 
amounted  to  innocent  non-disclosure  as  between  the 
assured  and  an  underwriter,  which  for  this  purpose  is 
very  different  from  the  relation  of  vendor  and  purchaser. 
It  is  also  cited  by  Knigbt-Bruce,  V.O.,  in  NeWhorpe  v. 
Eofgatet  1  ColL  203 — a  case  of  specific  performance  of  an 
agreement  to  sell  real  estate.    Fry,  L. J.,  in  his  book  on 
Specific  Performance,  comments  thus  upon  it,  page  306. 
n.   2  : — *'  If  the  whole  is  to  express  the  principles  of 
our  law  "velis"  must,  it    is    oonoeived,    import    not 
only    will,    but    some    act    consequent    thereupon." 
Some  such  limitation  has  been  tacitly  admitted  in  the 
argument  in  this  case ;  for,  although  that  argument  has 
departed  widely  from  the  pleadings,  it  has  not  been  pre- 
tended that  the  mere  non-disclosure  of   the  letter  of 
April  17  would  be  any  ground  for  rescission  of  the  con- 
tract.   But  the  attempt  has  been  to  make  out  that  the 
statements  oontained  in  the  particulars  as  to  Yarsop 
Farm  were  by  that  non -disclosure  rendered  untrue. 

I  believe  I  state  the  case  as  strongly  as  possible  in  the 
defendant's  favour  by  putting  the  argument  thus.  The 
particulars  alleged  that  there  was  a  fiourishing  tenantry, 
and  that  the  Yarsop  Farm  was  held  by  Hall  on  a  yearly 
tenancy  at  a  moderate  reduced  rent,  and  this  was  mlb- 
leading,  because  Mr.  Davenport  knew  that  Hall  intended 
to  leave  at  the  end  of  the  year,  having  taken  another 
iarm  on  the  pretext  that  Mr.  Davenport  refused  to  make 
any  further  reduction  of  the  rent.  There  is  no  evidence 
that  Hall  himself  was  not  flourishing  ;  he  was  called  as 
a  witness  for  the  defendant,  and  did  not  at  all  support 
his  case.  He  eays  that  he  intimated,  after  giving 
notice,  a  williogness  to  keep  the  Yareop  Farm  as  well  as 


the  new  one  he  had  taken.  That  ho  held  ftsi 
a  modtrmte  and  xedaoed  rent  !■»  I  tfaiift.  nM 
proved.  I 

HaUlA  giving  avidenee  stoMl  thrtha  dUi 
his  letter  of  Iht  17ch  of  April  to  be  a  nsT' 
but  only  an  intimation  that    ha  should  ( 
notice.    It  was  so  treated  hj  Mr.   Daw 
answer.    There  is  nothing  whatever  In  thi| 
whioh  amounts  to  a  statement  that  Hall ! 
tenant  beyond  the  end  of  the  murcnt 
I  think  that  the  non-dieoloaiira  of  the  ai; 
he  would  leave  makee  any  aiateoMnfe  la  tha  j 
false  or  misleading. 

I  cannot  help  feeling  glad  that  I  asi  i 
this  objeotion«  because  it  waa  no  part  of  th 
whioh  the  defendant  attempted  to  iepudisli| 
on  the  11th  of  November,  1884,  beoaose  1 
in  respeetof  this  matter  an  intentional  f 
has  not  been  able  to  prove,  and  whioh  I 
without  the  slightest  foundation,  and  I 
rate  case  which  he  has  pleaded  and  i 
faUing,  as  I  think  it  does,  he  has  fallen  I 
case  as    to    the  Yarsop  Farm,    aa  the  f 
order  to   support   an  attempt,  to 
otherwise  unfounded. 

The  oounter-daim  must  be    dismisssd, 
except  as  to  [a  question  of  allowance  oat  of  i 
another  farm  J. 

Solicitors,  Cooper    &    Co.,    for  Cooper, 
under- Lyne;  Bohina,  Burqe$,  Hay^  ^afen,A1 


Ohan.  Div. 
Ghitty,  J. 


In  re  Hoppeb's  Teotb.  {* 


PradUeo-^Pttitioni^AppoifUmenJt  ofwM^ 
ing  order^Slip^Seeond  petition— Vd 
Cotie  otd  of  eitaie. 

An  order  wa$  made  upon  a  pttition 
truiteea  o/  the  will  of  a  ttstator,  and  a 
property  mentioned  in  the  petition  as  s  . 
of  the   will.    After    the  order  had  ll» 
paeted,  and  entered,  it  wa$  discovered^ 
the  trust  property  had  been  omitted  fromw 
another  part,  hy  an  accident,  had  nctie» 
the  petition.    A  second  petition  was  mm 
the   same   persons  who  were  petilionertj^ 
petition,  and  the  court  made  an  order J^ 
property  omitted  in  the  new  trustees,  a^ 
costs  of  t?ie  application  to  he  paid  out  oftM* 

This  was  a  petition  asking  that  an  ori« 
made  vesting  certain  property,  by  e  «J  ^ 
the  scope  of  an  order  made  on  the  Uta  ^ 
1885,  upon  the    petition    of  tiie  pnea» 
whereby  new  trustees  of  the  will  of  wn*  \' 
appointed,  and  the  real  esUte  subject  to  w> 
that  wai,  and  also  the  right  to  stie  W  J 
{inter  alia),  £2,500  secured  by  ^^,^1 
company  at  Kingston-upon-Hull,  »"^^ 
new  trustees.    It  appeared  tiift  &e  ord«ni- 
passed,  and  entered,  did  not  vest  ^JJ^ 
the  bond  in  the  new  trustees.    It  '"""^^ 
in  addition  to  the  personal  estate  «2"     jf- 
dealt  with  by,  the  order  on  tiie  first  ^^^ 
subject  to  the  trusts  of  Hoppers  wiu,.  ^ 
stock  of  the  Manchester,  Sbcffield,  "f  ^ 
RaUway  Cto.,  and  that  sucb  railir»y»^^__^^ 

(a.)  Reported  by  A.  D.  BiACLASSJ'f 
Law. 
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In  bb  Cocsikb'  Tbubts. 


HlOR  COVBT. 


I  tion  Ibe  ptopertj  mentioDed  In  the  ftr«t 
woamfKatljt  that  no  order  w«e  made  aa 
1  tlM  new  troeteee  were  not  able 
^  of  It  into  their  own  names.    The 
i,  bj  the  tame  pereone  who  were 
int  petition  asked,   for    an   order 
rmonej  eoonred  by  the  bond  and  the 
Ae  new  tmsteesy  and  that  the  costs  should 
test  estate* 

^  ynydnoed  npon  the  first  petition  had 
jy  and  on  the  present  applioation  the 
IWBs  an  affidavit  by  tbs  solicitor  of  the 
r  affidavit  stated  that  the  monej  secured 
1  in  the  first  petition  and  the  order 
f  Sdvember,  1885»  and  that  it  was  omitted 
I  drawn  'np»  passed,  and  entered.  It 
le  raHwaj  stock  was  subject  to  the 
ir*s  will,  and  bjr  accident  omitted  from 


a,  lor  the  petitioners,  referred  to  sections 
P  the  Trustee  Belief  Act  as  gifhig  Jarisdlc- 

» made  the  order  as  asked. 
Unahome,  Omrrey,  dk  VilUers. 


Feb.  1,  2. 

A  re  Cousnrs'  TairsTs.  (a.) 

'Priarity'^8oliciior^Noiie€ — Oanwyancing 
,  188S  (45  A  46  Viet.  e.  39),  s.  3. 

laolicifer  io  (7.,  and  aded  for  him  in  a  transae" 

kO.  worlgaged  hi$  share  in  a  tntet/tmd  to  />. 

ItaBs/cmd  hie  moHgage  to  E.,  an^  B.  acted  as 

iMv  la  thai   iraneaetion,    SubeequenUy  O* 

I  As  sBflK  likare  to  F*  by  a  deed  which  eon* 

rrftraui  t»  a  prior  incumbrance,  and  B. 

r/br  0.  andF,  in  that  iraneaction. 
fF^  wie  gave  neiiee  to  the  trueteee  of  the 
X^  had  prierity  over  E,,  and  that  B*b 
ff  SJe  mortgage  did  net  affect  F.  with  notice 

an  application  by  William  Brake  and  the 
Dennis  Pepper  respectlTsly,  mortgagees  of 
I  (since  deceased),  for  payment  oat  of 
I  of  £A2d  128.  2d.,  being  the  share  of  the 
Obnsins  in  the  real  and  personal  estate 
of  William  Ooutins,  deceased,  paid  into 
rlhc  Trustee  Belief  Act,  by  Thomas  Hartley, 
r  tmstee  of  the  said  will. 

in  court  was    insofflcient   to    pay  both 
and  Pepper*8  executors  daimed  ptiority,  on 
\  that  they  had  given  notice  of  their  mortgage 
I  of  the  fund  before  William  Drake. 
i  far  the  decision  of  the  court  was  raised  by 
r  Pepper  was  not  affected  with  notice  of 
through  the  knowledge  of  the  solicitor 
[aoUng  for  Drake,  had  acted  for  Pepper, 
'  J  facts  were  admitted : — 
1 1871,  WUliam  Banks  acted  as  the  solicitor 
estate  of  William   Cousins,  and  also  to 
s,  and  adfanced  to  him  the  sum  of  £35. 
eoBsldcratlon   of    such    adrance,    Matthew 
,  a  deed  dated  the  21et  of  August,   1S7I, 
this  share  in  the  said  trust  estate  to  Banks, 
deeds  and  papers  relating  to  the  eaid  tiust 

[  by  A.  D.  Maclarbn,  Es^.,  Barrlater-at- 
Law. 


estate  were  In  the  custody  of  BankB,  and  he  prepared  a 
notice  to  the  trustees  .of  his  mortgage,  and  placed  the 
same  In  the  trust  box  then  in  his  posscMion.  This 
notice  was  nef er  found. 

By  a  deed  dated  December,  1873,  and  nude  between 
Banks  of  the  first  part,  Matthew  Oousins  of  the  second 
part,  and  William  Bichardson  of  the  third  part,  the 
said   share   was    mortgaged  by  Matthew  Oousins    to 
William  Bichardson    to   secure  the  adfance  by   him^ 
of  £150,  out    of  which  moneys  the  loan  of  £35  for 
Banks  was  repaid.    At  the  date  of  this  mortgage,  or 
thereabouts,  Banks  prepared  a  notice   on   behalf   ol 
Bichardson,  and  deposited  the  same  amonget  the  trust 
papers  in  the  trust  box,  but  no  such  notice  had  been. 
found. 

On  the  29th  of  June,  1874,  Bichardson  transferred 
his  mortgage  to  William  Drake,  and,  at  that  time,. 
Banks  was  still  acting  for  the  trustees  and  also  for 
Drake,  but  Banlu  gave  no  notice  of  the  transfer  to  the 
trustees. 

By  a  deed  dated  the  18th  of  June,  1875,  Matthew 
Oonsins  mortgaged  the  said  share  to  Dennis  Pepper  to 
secure  the  repayment  to  Pepper  of  £500 ;  and,  by  a 
deed  of  the  5th  of  May,  1877,  Matthew  Ooushis  made  a 
further  charge  on  the  said  share  to  secure  the  repayment 
to  Pepper  of  a  further  adfance  of  £50.  Neither  of 
these  deeds  contained  any  referenee  to  the  fact  that 
£150  had  been  prcTiously  lent  to  Matthew  Oousins  upon 
the  security  of  the  said  share. 

Banks  acted  as  solicitor  on  behalf  of  Matthew 
OousIds^  and  also  on  behalf  of  Pepper,  in  connection 
with  the  deed  of  the  18th  of  June,  1875,  and  gave  no 
notice  to  the  trustees,  who,  however,  got  notice  of  the 
Pepper  mortgage  before  they  got  notice  from  Drake, 

Pepper  died  in  1878,  and  Matthew  Oousins  died  in 
1881. 

Bomer,  Q.Ct  and  Wigleeworth,  for  Drake«  referred 
to  Rolland  v.  Hart^  19  W.  B.  557,  962,  L.  B.  6  Ob. 
678,  and  to  CalUher  t.  Forbei,  20  W.  B.  161,  L.  B.  7 
Oh.  109. 

Inee,    Q.G,t  and    J7.    M.    Humphry ,    for  Pepper's 
execntors,  referred  to  Mount/ort  ▼.  acott,  T.  &  B.  274,. 
3  Mad.  34 ;  Paiman  t.  Harland,  29  W.  B.  707,  17 
Ob.  D.  353  ;  OonveyailoiBg  Act,  1882,  s.  3,  sub-section 

(2). 

Bomer,  Q.C.y  in  reply,  referred  to  Fuller  ▼.  Benett,  2 
Ha.  394. 

Ohittt,  J.— The  question  is  one  of  priority.  The 
claimants,  for  whom  Mr.  Ince  appears,  who  are  the 
ezeoutore  of  Pepper,  gave  the  first  notice  to  the  trustees,, 
and  the  subject-matter  of  the  securities  is  a  trust  fund^ 
and  primd  facie  by  giving  that  first  notice  they  have  got 
priority ;  bat  the  question  which  I  have  to  decide  is- 
whether  when  Pepper— that  is,  the  testator  of  these 
claimants— took  his  mortgage  or  charge  of  £500  in  June» 
1875,  he  had  notice  of  the  prior  charge,  which  is  now 
vested  in  Mr.  Bomer's  client,  William  Drake. 

It  is  clear  that  Pepper  himself  knew  nothing  about  it, 
but  the  way  in  which  it  is  sought  to  affect  Pepper  with 
notice  is  through  his  solicitor,  Banks,  flow.  Banks  had 
acted  in  previous  transactions  as  solicitor  for  a  gentleman 
who  took  the  charge  which  was  transferred  to  Mr. 
Drake  In  1874*-that  is,  before  Pepper  took  his  charge  in 
1875 ;  and  on  that  occasion  Banks  had  acted  also  for 
the  mortgagor  Oonsins,  and  he  had  acted  also  apparently 
for  the  trustees.  What  Mr.  Banks  appears  to  have  done 
on  those  occasions  was  to  have  thought  that  he  had 
dischnrged  his  duty  by  drawing  a  notioe  in  regard  to  the 
incumbrances,  and  putting  the  notice  into  a  box  with 
the  trustecb'  other  papers,  intending  thereby  to  give 
notice  to  the  trustees  of  the  charg<».  It  was  not  argued 
>  before  me  that  such  putting  of  a  bit  of  paper  into  a  box 
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-cbafged  the  trustees,  because  the  notice  must  be  brought 
iiome  to  them>  and,  at  wm  said  by  Sir  John  Biomilly,  in 
one  of  the  numeff>us  cases  wtth'  regard  to  ofltoers' 
^commisaions,*  a  notice  mnst  be  effectual  for  all  pur- 
poses td  give  prloTity  and  bind  the  person  Who  acts,  if 
he  doev  acft,  unf ortttuately,  afterwards  with  regard  to 
the  notice.  Iffcw  it  is  quite  plaltt  that  the  trustees  were 
not  affected  iHth  notice  of  Drake's  charge,  or  of  Drake's 
transftroB's  ofaetrge,  within  the  doctrine  of  the  court  as 
to  noticcf.  In  the  trantactTon  of  June,  f  875,  Banks  acted 
as  BolMtor,  as- 1  have  said,  for  Pepper,  and  also  for 
Gousint,  an^  Batiks  havmade  an  afSdavit  and  there  has 
been  an  agreed  statement  of  foots ;  but  what  Btoks  did 
upon  tha«  occasion  is  left  altogether  in  the  dark.  Mr. 
Banks,  who  was  called  by  Mr.  Romer's  clients,  has  not 
tbougfit  fit  to  teH  me  what  was  done.  Now  this,  t  know, 
did  occur :  I  have  the  mortgage  deed  to  Pepper,  which 
vecites  the  title  and  shows  Ooustnson  the  ncital  to  have 
an  interest  which  he  was  capable  of  charging,  and, 
after  properly  charging  that  interest  by  way  of  mort- 
.  gage,  I  ilnd  a  covenant  which,  without  reading  if,  is  in 
substance  that  he  is  entitled  to  assign  free  from  incum- 
brances; There  is  no  notice,  of  oourve,  on  the  e^eed  of 
the  prior  charges,  but  what  am  I  to  say,  under  these 
circnmstMiees,  is  the  inference  that  1  ought  to  draw, 
hayiog-  regard  to  the  fact  that  Mr.  Banks,  though  a 
witness,  does  not  tell  me  what  ocrotred  ? 

Now,  I  must  assume  that  in  the  circumstances  Mr. 
Banks  was  an  honest  gentleman  and  an  honest  solici- 
tor, and  that  he  would  not  have  allowed  his  client  to 
ezecu«»  such  a  deed  ae  that  if  he  had  borne  in  mind  the 
fact,  of  which  it  ie  clear  at  one  time  he  had  knowledge, 
that  there  was  a  prior  hicnmbrance.  What  ought  I  to 
cay  with  regaid  to  the  inquiries  he  made  ?  Did  Banks 
a^  for  an  abstract  of  title  or  have  one  P  I  aot  on  the 
principle  of  omnia  pruesumuniur  rite  esse  acta.  I  milst 
consider  he  did  ask,  and  not  merely  on  that  presnmp* 
tion,  but  because  I  find  the  title  recited  on  the  face  of 
PefHpfBT's  mortgage,  omitting,  of  course,  the  instrument 
of  prior  charge  which  gave  rise  to  the  question.  Then, 
am  I  to  assume  without  evidence  that  Banks  went  to 
Ooueins  and  asked  him  questions,  and  that  Oonsins 
answer^  him  that  there  wae  no-  other  inoumbraace  on 
the  property  P  I  think  nqt.  I  have  no  right  to  draw 
that  InlerBace  as  against  Mr.  Banks,  Banks  might 
easily  have  told  me  all  that  took  place,  what  abstract 
of  title  he  had,  and  what  inquiries  he  made,  and  what 
answer  he  received  ;  he  has  done  nothing ;  be  has  left 
it  to  inference,  except  so  far  as  the  deed  that  I  have^  re* 
ferred  to  speaks  for  itself,  and  gives  me  some  informa* 
tion  on  the  ma^r. 

Now  I  come  to- the  3rd  section  of  the  Conveyancing 
J^cr,  189S',  wfiicb  is  a  section  clearly  intbnd'ed  for  the 
.protection  of  purchasen  to  some  ettent^the  question 
is,  to  wtat  exttont-^-against  that  refined  doctrine  of  im- 
puted ttcftfne  wbiiift  had  been  found  to  work  very 
.gricrvnns  injustice  to  honest  men,  the  notice  being  im- 
plied  in  a  reftned  maimer  and  brought  home  to  a  man 
who  knew  nothing  whatever  about  the  matter,  and  who 
iound  that,  though  he  had  acted  perfectly  honestly,  he 
wae  postponed  by  reason  of  the  doctrine  of  the  court. 
Now,  the  let  sub^section  runs,  as  far  as  matisriai,  thus : 
-*A  punhaser  shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  thing ''-^here  the 
word*  '* notice**  U  used  in  the  strict  legal  sense-^ 
^•unlesr"  — now  I  will  read  the  let  sub-section, 
thovgb  it  bae  no  direct  bearing  on  the  question  befCre 
mc—**  unlese  it  is  within  hie  own  knowledge,  or  would 
haw  cnme^to  his  knowledge,  if  such  inquiriea  and  bi- 
speetfcns  had  been  made  as  ought  reasonably  to  hate 
been  made  by  him."  It  did  not  come  to  his  knowledge, 
audit  ienot  suggested  that  it  wonld  have  come  to  his 
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knowledge  if  he  had  made  sneh  inquirietaa4| 
tions  at  aie  mentioned  in  that  let  stfb-seet&diL '! 
the  argument  really  turns  upon  the  ted 
*«  unless  **— I  will  read  that  word  there-^fit 
transaction  with  respect  to  which  a 
to  the  puMhaser  arises,  it  has  eome  to 
-•-the  term  "  knowledge"  therB  Ie  need 
Legislature — **  come  to  the  knowledge  of 
snob,  or  of  his  solicitor  or  other  agent  as 
t  have  rta  doubt  that  the  words  '^'aa  such,' 
both  with  regBid  to  his  counsel  and  his 
Were  also  Used  advisedly  and  ha>re  a 
means  come  to  the  knowledge  of  the 
transaction  ae  solicitor  for  the  pnrohnsi^ 
cdtime,  includes  intending  mortgagee—'^ 
come  td  the  knowledge  of  his  ooliottor  or 
such,  if  such  inquiries  and  inspections  ' 
as  oufi(ht  reasonably  to  have  been  made 
or  other  agent." 

Now  that  section  was  intended  to 
considered  by  the   Legislature  to  be 
quences  of  such  a  doctrine,  as  is   well 
Sargreawi  v.   Bcihwd^;  1   Keen,   154. 
employs  a  gentleman  to  be  a  solicitor 
considefable  number  of  other  transaetions, 
them  he  had  a  dealing  with  the  particular 
is  under  sale,  and  he  may  or  may  not 
memory  ;  but,  according  to  the  doetriae  c 
have  mentioned,  notice  was  imputed  to  tbs 
there  was  such  a  distance  only  betweflu  th 
tnnsaction  and  the  present  transaction  in 
engaged  as  left  the  court  under  the 
solicitor  had  actually  remembered  the  fonnr 
tion,  and  in  that  way  the  knowledge  was  ' 
solid  tor,  and  then;  threugh  tho  eeHoitov,  ootfee 
puted  to  l^e  cUent.    That  WM  too  refined, 
qnite  plain  that  the  section  pat  an  end 
altogethet,.  sad  I  think,  as  ii»  as  tUs  csss  k 
it  has'patad  end  to  that  sHggBstien  Whisk  I 
made— V«B.,  thai!  Mr.  Banks  wa*  aethig 
gegor  alsot  becaiiM  the  knowledge  Which 
him  actooiding.to  this  sectieis  is  knowkdgi 
which  means  as  selieiter  fov  «m  msi 
reftnement  wliieb  I  am^  ah«Mit  te 
now  no  WMget  to>  eAU    The*  selMtor 
parties  might  he  deemed  th  kaow  what 
mortgagor,  knew,  and  then  that  was  ii 
him  again  to  his  other  dient,  the  m< 
knew  what  the  solldtor  liad^  notios 
think,  cannot  stand ;  I  think  the  words  of 
are  suflidently  c}n».    There  must  be 
cemes  to  the  knowled'ge  of  the  soUdter  si 
the  transaction.    And'  the  woids  "eoos  to 
ledge  '*  are  not  nnimportsnt,  a^  seem  fe» 
the  true  answer  to  Mr.  Bomei^s  aiguoieo^  tb 
find  as  a  fact  that  the^  soHdtor  Banks  hs* 
because  he  formerly  khCw.    The  seotioo-^ 
to  the  knowledge  '*  ;  I  cannot  impatrtoMiar 
knowledge  had  oome  to  him  in  tills  traaisww 
he  knew  it  oik  the  former  oocadoo*    To.  do 
be  to  dMItoy  the  seBtioa.    I  think  that 
thU  section  re^hres  careful  weigbingi  ^  ^ 
first,  that  it  mnstlM  in  the  same  traetM^ 
the  mattdr  nrast  come  te  the  kdowiedgp;  *^ 
must  come  to  the  faiowledgoof  tiie^^ 
that  means  solldtor  for  the  moitgsge**  \^ 
that  there  is  no  greund  for  saying  tbst  n^ 
the  knowliMfge  of  Mi*.  Banks  in  this  <>*"|r^ 
the  AM  pan  of  this- 2nd  sBb*sectioar«a'\^^ 

Then  it  Is  sde  tbht  it  would  haie  ^oiffj^^ 
ledge  of  Sr.  Baakt,  the  solidtcr  toi  ^P^ 
solicitor,  if  he  had  made  the  inonirlfls  tK» 
^ich  he  ought  reasonably 
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cannot  hold  that  it  would  have  cone  to         , 
if  he  had  made  the  inquiries  whicb  be  ^^^ 
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I  think  it  liM  appeared  in  Mr.  Inoe's  argument 
I  ^eie  n  a  mortgage  of  an  Intersil  i^i/ifv  a 
i  tend  tD  be  taiveeted  in  troateee  «na  tU  )lk9,  it 
tft  %|fe  an  abetract  of  title  before  the 
t  or,  at  any  rate,  a  copj  of  the  will 
i  wb&Bb  may  ba  KiAoi«it  im  li«u  of 
[[€f  M^  I  thinle  the  toUoitor  is  hound,  aa 
■ihimi',  to  mk  what  the  title  is,  and  tp 
r,  either  in  the  eh^pe  of  an  iibstr«ct  or 
1 1  haf«  aaid,  of  a  copy  of  the  wUl  »nd  a 
In  aome  ctaea  that  is  i^ll  that  ie  neoee- 
[  to  the  kiTeetment  and  the  lilce.  Bat  in 
it  IiaTO  oome  to  the  knowledge  of 
gona  to  Gooaine  ?  Well,  this  part  of 
»eiai^y  in  the  atme  poaition  aa  tbe  other 
taay  itwould,  becaaae  Mr.  Banka  haa  not 
J  aboat  it.  nor  haa  CouaiQe.  Bot  I  do 
k  (bnaioa  haa  aotnally  esiecuted  the  deed  to 
I  on  the  faoe  of  it  not  only  doea  not  men- 
nutftgage,  but  ia  ao  framed  aa  to  abow 
prior  ineambranoe ;  and  therefore,  if  Mr* 
iTing,  aa  I  aay  on  the  eyidence  he  had  not, 
the  prior  deed,  bad  gone  to  Oouaina  and 
Tooght  not  to  infer  that  Conaina  wonld  have 
there  ia  a  prior  incumbrance,"  but  to 
I  wonld  haye  anawered  according  to  the 
i  appeaved  in  hia  own  deed, 
lia  that  Pepper^a  repreaentatliiea  have  eatab- 
^f%bt  to  priority. 

^Sid^daU  A  8m,  for  Wedihl^,  Porher,  ^ 
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'-rrClam^i  03    to    ftoftHional 
\  fo  qSesting  wilnefii-r4,dmini8tratiQn — 
'V  €MiB  fif  cross-examining  creditor — fVilh 
(1  Ftke.  ?6),  a.  15. 

wusde    in    1971,  B.,  in  amsiisraiian 

iio  Ur  hy  ike  plaintiff  of  the  aum  of  ^adO, 

kirn  for  foiai^tU  to  him  of  tkeeum  of 

\  htr  dttdht  «94  ie  etmeiee  in  hie  foMmr  a 

itpp^inimeatik   h    «ntt    rtmPvei  to   htsr  im 

B,    ditdf   hommg  made    hw   will  ap- 

a,  and  dteUtring  thai  tnte  of  them,  H,, 

,  should  he  eaiitUd  4o  tharge  fer  hie  profee- 

as  if  ha  had  md  heet^  an  fssectUfyr.    3* 

apalfiM  (a  the  will.      The  estais  of 

insolvent,  the  plainUff  eommemtd   aa 

'adminietration  on  hehalf  of  himeelf<md 

rtdiiofrs.     The  ptaiwtiff  tvotf  tiroes- examined 

ra  on  his  slaivk,    ' 

9t  $hs  eweetdsrs  were  justified,  under  ike 

t.  in  crmttemamisisg  the  jdainiiff,  and  thai 

'  Jf.  mmfi  a0t  eatOkd  to  cha/rge  for  hie  pro- 

in   esmneetion    tir«4&   the   istate   of 

J  in  the  fissi  piacey  the  atdhority  to  make 

,  i  opsrated  hi  %09y  of  howstg,  and  tauld  not 

'\  as  the  edsdo  was  insohsmi;    and*  in  the 

t  a  was  a  hsn^Jicial  gift  or  inim^ed  within 

fof  seeiion  15  of  the  WiUs  Act,  1337,  and 

v;  B*9  was  an  attesting  wik^w* 

r  eonaideration. 

ea  a  eredltora*  action  for  the  a4miniBtratioii   of 

» of  Lydia  Anindell  Barber,  and  was  brought 

I  by  A.  P.  Maclahbn,  E^q,.  Barrister- at- 
Jiaw. 


by  tba  pUintiff  op  behclf  of  biPMolf  and  all  otbMr 
oreditora.  Two  qoeatiena  were  r<4aed  on  tha  mimttea  by^ 
the  plaintif  upon  tUe  fttrtber  conaidarMiQH  of  %h^ 
action  :^T\tet,  whether  tUe  df |!«A4<(nt«»  the  ej^cutofi, 
were  Juatifled  in  eroaa-examining  Mm  «a  to  a  d#<Bd  of 
ooyenant  upon  which  he  foiind^d  bis  cWw;  and, 
aeoondly,  whether  one  of  tbe  dftf«4d4UtB'>ieyia;.,  ^arlner 
— waa  entitled  to  remQneration  (or  proteaaiomvl  aer? ioea 
under  a  dauae  in  L.  A.  Barbejr'a  wUl,  notwlthataadiof 
her  eatate  waa  insolvent  find  be  waa  an  atteatUig  witneai 
to  her  wilL 

It  appeared  that  under  a  aettleiyient  ef  the  5th  of 
February,  1829,  L.  A.  Barber  had  a  power  of  appoiat*- 
ment  by  will  over  certain  pioperty,  and  io  1871  aha  ' 
executed  a  deed  whereby,  in  conaidaration  of  the 
adfance  to  her  of  the  aum  of  £350  by  tha  plaintiff,  aba 
ooyenanted  with  him  for  payment  to  him  of  the  aum  of 
£1,250  at  her  death,  and  alao  to  eserciae  'm  hip  favoor 
the  aboTe->mentioned  power. 

The  aaid  L.  A.  Barber,  by  her  will,  dated  the  27th  of 
Koyember»  1882,  appointed  the  defendaot  Mariner,  a 
aolioltor,  and  her  daughter,  Mary  Jane  Yiam(»oine,  axecu- 
tor  and  egrecutrix  thereof,  and  gaaie,  dayiaecif  wod  be- 
queathed nnto  theqpi  all  her  real  and  paeaonal  property 
upon  traat  for  aale  and  oonveraiony  aiid  to  divide  the 
proceeda  thereof  (after  payment  of  bW  JP^  4«bta  and 
her  funeral  and  teatamentary  exp^naaa)  batwaen  rhe 
two  daughtera,  the  aaid  M.  J.  Viunicome  and  Martha 
Anne  Jeckela,  in  equal  aharea  aa  tenanta  in  commou;. 
and  the  teetatrix  declared  that  the  aaid  Henry  Robert 
Harmer  ahould  be  entitled  to.  charge  and  to  receive  pay-r 
ment  for  all  profeaaional  buaineaa  to  be  tranaacted  by  him 
under  that  will  in  the  aame  manner  aa  bo  might  have 
done  had  he  not  been  an  txefptor.  One  of  the  two 
peraona  who  atteat^d  the  will  ji%»  tbff  d«f ep»daiit  ]^Ary 
Robert  Harmer. 

Tha  teatatrix  di9d  Qn  tha  )2tb  of  Noyember,  1884, 
and  ahoitly  afterwards,  the  aatata  being  involvent,  tb^ 
plaintilC  oomm«Qced  thia  action,  and  tbe  judgm^ut 
declared  that  the  property  oyer  whiob  tbe  taatatrix  bad 
a  power  of  appointmant  by  will  formed  part  of  be' 
eatate,  and  waa  aaaeta  for  the  payment  of  bev  dabta.  and 
directed  that  an  aocou9t  of  wbat  waa  due  to  the  plain- 
tiff and  all  other  tbe  oreditora  of  the  teatatrix  ahould  be 
taken. 

By  tha  chief  cleik's  certiftoate  it  waa  notified  tbat 
the  aum  of  £1,260  lOa.  waa  dua  to  the  plaiaUl^.  Part 
of  the  eyidenoe  on  thia  fiadiag  ooniiated  of  the  depoai" 
tiona  of  the  plai^tijS  09  eroaa-axaoMMtipn  by  tbe 
defendant,  Mra.  Vinnioome,  before  an  examiner,  aa  to 
the  deed  of  1871,  which  tbe  plai^tUI  then  produced* 
Tbe  cbief  clerk  alao  found  that  tbe  defendant  Harmar 
had  paid,  or  waa  entitled  to  be  allawed,  aum»  to  tbe 
amount  of  £52  98.  8d. 

The  action  qow  oame  9x»  upon  f  ortber  cpnaidaraiti9n* 

Farwdl,  for  the  plaintiff,  contendad  that  tha  conduct 
of  the  executora  in  croaa«examini<^  the  plaiptiff  waa 
yexatiouB,  and  diaentitled  tbein  to  the  coata  thereby 
incurred,  and  alao  that  the  executor  Harder  could  meko 
no  chargea  for  profeaaional  work,  aa,  not  only  waa  tho 
eatate  inaolyeot,  bat  Harmer  waa  au  atteating  witneaa^ 
and  aection  1.^  of  the  Willa  Act,  1837,  applied,  a»d 
conaeqaently  that  the  miuutea  abould  contain  declara- 
tiona  accordingly. 

F.  ff.  OoUt  for  the  defendaota,  referred  to  teuton  y. 
Brudendl,  Re  Biktr,  12  W.  R.  1127,  where  it  was  held 
that  a  judgment  creditor  bringing  in  hia  claim  in  an 
adminiatration  auit  might  be  croaa*  examined  aa  to  tho 
yalidity  of  hia  judgment. 

Chittt,  J.— The  first  point  which  I  haye  to  decide  ia 
with  reference  to  the  crosa-exami nation  of  tbe  plalntiif. 
Tbe  true  wpy  of  looking  at  thia  part  of  the  cise  ia  this  : 
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the  executor  is  entitled  to  hit  oosta  properly  iooarred  in 
the  lidminiBtration  of  the  estate,  and  what  I  hate  to 
^consider  if,  whether  thii  was  a  yesatloas  proceeding  on 
the  part  of  the  executor  which  would  justifj  me  in 
deprif  ing  him  of  his  costs  out  of  the  estate. 

I  think  the  circumstances  were  such  as  to  justify 
him  in  croBs^xamining  the  plaintiff  with  a  yiew 
to  protect,  not  the  executor  himself*  but  the  other 
creditors;  because  the  other  creditors  are  really  sub- 
Btantial  parties  to  the  action,  and  it  was  to  their 
interest  to  hare  this  claim  inrestigated.  I  t{^!nk  what 
fell  from  Sir  John  Bomilly  in  the  case  cited  by  U r.  Oolt 
was  Tery  good  sense,  and  that-  I  ought  not  only  not  to 
make  the  executor  pay  the  costs  of  the  inTestigation 
and  cross-examination,  but  to  treat  it  as  part  of  bis  costs 
j)roperly  incurred  in  the  administration.  In  the  result, 
Mr.  Colt's  client  has  shonn  no  case  whatever  to  set  aside 
the  deed  ;  but  the  effect  was  striking  in  the  difference 
between  the  two  sums,  and  it  seems  the  plaintiH  has 
recovered  a  considerable  sum  beyond  the  actuarial  value 
of  the  advance  at  the  time.  That  disposes  of  that  point 
in  favour  of  the  executor. 

The  next  point  is  that  of  the  executor's  right  to  re* 
muneration.  It  seems  to  me  that  if  he  came  forward, 
i)n  taking  the  account,  and  demanded  personal  remuner- 
ation for  his  services,  he  must  not  be  paid.  It  is  clearly 
the  rule  of  equity,  and  I  believe  it  is  the  rule  of  law.  It 
is  immaterial  to  consider  whether  it  has  or  has  not 
been  broken  since  the  Judicature  Act,  because,  where 
there  is  any  conflict,  equity  prevails.  It  is  clear  the 
executor  could  not  have  charged  for  his  personal  servicer. 
Then  says  the  executor,  *'  There  is  a  clause  in  the  will 
which  entitles  me  to  do  it."  The  question  is,  What  is 
that?  That  is  bounty.  It  must  be  a  gift  to  the 
executor  out  of  the  assets  of  the  testatrix  which  enables 
the  executor  to  take  that  which  the  law  does  not  allow, 
i  cannot  conceive  that  the  case  can  be  put  on  any 
other  footing.  If  it  was  apart  from  this  will  it  appears 
to  me  the  executor  could  not  have  claimed  under  the 
will  anything  as  against  the  creditors  in  respect  of  his 
personal  services  ;  he  could  not  have  got  what  Mr.  Colt 
calls  "  profit  costs.** 

But  the  case  does  not  stand  there  ;  the  executor  himself 
attested  the  will,  and,  under  the  15th  section  of  the  WUls 
Act,  it  is  enacted  that,  if  any  person  should  attest  the  exe- 
tsution  of  a  will  (I  am  rending  only  the  material  words),  to 
whom  any  beneficial  interest,  legacy,  gift,  or  appointment 
aifecting  any  personal  estate  other  than  and  except 
charges  directed  for  the  payment  of  any  debt  or  debts, 
shall  be  thereby  given  or  made,  the  legacy,  interest, 
gift,  or  appointment,  so  far  as  the  person  attesting  the 
will  is  concerned,  shall  be  void.  It  appears  to  me  clear 
thieit  this  is,  in  effect,  bounty  on  the  part  of  the  testa- 
trix, that  it  is  covered  by  the  section,  and  is  void.  It  is 
an  interest,  legacy,  gift,  or  appointment.  It  operates 
by  way  of  bounty,  and  I  thiuk  the  construction  of  the 
section  is  perfectly  dear,  and  that  the  exception  of  any 
•debt  or  debts,  so  far  from  favouring  Mr.  Colt's  argu- 
ment for  the  executor,  shows  the  contrary.  The  only 
thing  apparently  excepted  is  that  to  which  the  law  gives 
the  right  apart  from  the  will — vie  ,  the  power  to  pay 
the  debts.  Therefore  I  must  insert  a  declaration  in 
favour  of  the  plaintiff  in  regard  to  the  claim  which  has 
l>een  made  by  the  solicitor- executor  under  the  particular 
clause. 

Solicitors,  Priichard.  Enghfitid,  S  Co.;  AlJridge, 
Thorn,  ik  Jlorrii,  for  Barmtr  dk  Buddtck^  Qreat  Yar* 
mouth. 


Oban.  Div.  I 
Pearson,  J.  | 

In  r$  Cascpbell'b  Tkubis.  (tij 

Will^Construetion-^Pw  aiirpes— Psr 

A  teUator  deviled  freehold  meB9uagei  to 
truii  to  pay  the  rente  thereof  equaUy 
hie  daughter  during  their  Uvee,     .    .    . 
death  of  the  eurvivor  to  bM  the  trm 
"divide  the  purchaee^money 
every  the  child  or  children   of  eac^  of 
who  thotdd  attain  tatenty-one  yean  in  e^ 
proportiom"  to  he  paid  at  twenty-one, 
leaving  eight  children^  all  of  tahom  att 
The  daughter  had  one  child  only,  who 
one.    Part  of  the  trust  property  woe  tal 
andthe  purchaee'tnonati/  wae  paid  tntooouri 
was  preeented  by  the  children  of  the  exm, 
moiety  of  the  money  in  court  might  hi 
divided  amonget  themidaee  and  the  child 
daughter  per  capita. 

Held,  that  a  moiety  of  the  proe^ 
divieihle  among  the  grandchildren  of  Ik 
stirpes  and  not  per  capita. 

Stewart  Campbell,   by  bia   wtU,  dated 
March,  18S2»  after  making  aevera 
bequests,  gave  and  bequeathed  unto  his 
freehold  messuages,  upon  trust  out  of  the 
to  pay  to  his  wife  an  annuity  of  £30  dnrii 
as  to  the  rest  and  residne  thereof  in  ' 
divide  and  pay  the  same  in  equal  moii 
John  Campbell,  and  his  daa|^feer.  Ana 
bell,  for  their  respective  use  and  bea(0^ 
wife's  death,    to  pay   the  tame  eqasli; 
children   during   theii   Itvas.    The  tei< 
oeeded  as  foUows :— '*  And  from  and  sf 
of  either  of  them,  withont  iaeaa  Uving,  tl 
to  pay  the  whole  thereof  to  the  survivor 
of  such  survivor  for  his  or  her  absolote  m 
but,  if  there  should  be  issu^  living  of  tlM 
so  dying,  then  upon  trust  to  pay  one 
survivor  and  to  divide  the  remainiog 
and  every  the  child  or  children  of  the  < 
And  from  and  after  the  deoease  of  the 
his  said  children,  to  make  aaleof  the 
and  divide  the  parohase-moiMj  eqi 
every  the  child  or  ohildien  of  jraob  of  tM^ 
Campbell  and  Ann  Frai 
who  should  live  to  attain  twenty-one 
shares  and  proportions,  fbr  their  absoluls  s 
to  be  paid  and  payable  ae  and  whea 
should  respectively  attain  twenty- 

The  testotor  died  in  1823,  leaving  h^*^\ 
ter,  the  said  John  Campbell  and  Ann  FnB«*^ 
surviving  him. 

John  Campbell  died  In  1878,    lee^H  * 
surviving  him,  aU  of  whom  attained  I 
Franoes  Campbell  married  'mms^'^^TtHi 
had  one  chttd  only,  who  attained  ^^^'j^l 
In  the  year  1834,  part  of  the  trait  V^SHaM 
by  the  Commissioners  of  Woods  •^^J^^ 
purchase-money  paid  into  ooort.   '**"j«  j 
presented  by  the  ohiMren  of  Joha  Oi^ppa;^ 
moiety  of  the 
was  whether  such  , 
the  obildren  of  John  Campbell 
Franoes  Fleming  per  stir  pee  or  ^  **/*'* 

Mtthold,  tot  the  petilioners.-The  q«*J|5  ^ 
intention.  Here  there  is  a  rl^-sr  fndH»n  ^^ 
tion  on  the  part  of  the  feetntiir  that  »>*       ^ 

(ri.)  Beported  by  G.  B.  JrfFiB'i  '""• 
Lav. 


I  proceeds  of  sale  div<M>  '^indbli 
such  proceeds  of  sale  vtK*^  -. 
of  John  Campbell  and  tlw  '^ 
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When  the  gift  to  the  ohildnn 
thi  dnlh  of  the  tenant  for  Ufo»  the  die. 

jdSZkwiiitw.  Loeke^  5  W.  B.  3,  3  K.  &  J.  6  ; 
{Jftnmnn,  1  W.  B.  156,  16  Beev.  431 ;  Theo- 
I  id.,  p.  255. 

lor  B  mortgagee  of  the  share  of  one  of 

,  lor  the  legal  peraontl  repreoentatiTe 

/a  child.— The  Judgment  In  Nockold$  t. 

Mded  on    the   discretion    given   to    the 

>  tte  application  of  the  inoome    towards 

and    edooation   of  the    daughter's 

r.    fforionf    4  Bear.  239,  is  in    mj 

k  here  the  word  '^equally,'*  as   well  as 

eqnal  aharea  and   proportions,**  which 

the    capital     was    to    be    dirided    into 

*  the  tmaleae. 

replj,  referred  to  Fearce  v.  Edmeades,  3 
»S46. 

7. — ^I  think  I  mast  accede  to  the  rerj  clear 
I  argument  of  Mr.  Kenyon  Parker.     I  was 
~  to  take  the  opposite  ? iew ;  but  I  think 
ont  the  true  construction  of   the  will. 
faitended    to  provide    for   his   son    and 
their  children.    The  property  which  he 
r  of  wae  house  property.    This  is  a  rerj 
If  it  had  been  personalty,  it  would  have 
iviaiUe  at  any  time.    But,  it  being  house 
intention  was  that  his  son  and  daughter 
the  bcneflt  of  keeping   it  in  $p€cie  and 
I  rants,  and   that  no  sale  of  the  property 
^  place  untU  after  the  death  of  the  survivor 
Ba  gbea  to  each  of  them  a  life  interest  in  a 
» and  then  he  aays  that,  if  either  of 
iaane,  one  half  of  the  rente  is  to 
and  the  other  half  to  the  obil- 
haa  died.     That  gives  to  the 
'etf  the  income  of  the  property  dnring  the 
of  the  SOB  and  daughter.    Up  to 
ia  a  stirpical  division  of  the  income, 
t  on  to  direct  that,  after  the  death 
r  d  hie  eon  and  daughter,  the  property 
*  the  pioceeds  of  sale  divided  "  equally 
.  and  evwry  the  child  and  children  "  of  the 
hter  who  should  attein  twenty-one,  "  in 
nd  proportions."    The  question  is.  Did 
:  that,  after  the  death  of  the  aorvifor 
and  daughter,  an  equal  diviaion   ahould 
I  the  BMuey  among  all  hia  graadohildren,  or 
1  that  it  ahould  be  divided  among  the  o  per 
'  ^  act  eay  that  there  would  have  been  anj- 
"  ( in  the  former  mode  of  diviaion,  and, 
tba  gift  had  been  plain,  the  court  muat 
to  them.    But  Mr.  Keoyon  Parker  has 
the  word  **  equally  "  precedes  the  gift 
»and  that  the  gift  ia  followed  by 
i  eqoal  aharea  and  proportiona."   If,  there- 
*' equally  '*  ia  to  have  any  meaning  at  all, 
an  eqoal  division  before  the  gift  to  the 
If    yon    anbstitote    the   words    *Mn 
the  word  "equally,*'  I  think  you  will 
\  true  conatmction — i.e.,  that  there  ie  to 
fiful  iifislon  of  the  purchase  money  in  the  flmt 
r  atd  then   an  equal  division  of  each  moiety 
igiaadehildren  of  each  »tirp$  respectively,    ir 
I  had  bean  *'  in  moieUea  "  inatead  of  * '  equally.'' 
\  thhik  tliere  ooold  have  been  any  doubt  aa  to 
Udsg,  and  a  division  of  the  prooeeda  of  sale  per 
ik  mors  in  accordance  than  a  dit ision  per  cjitita 
I  erigloal  stirpital  diviaion  of  the  income* 


I  have  been  referred  to  two  repreeentetive  caaee.    One 
ia  ^oeholcfa  v.  Locke^  in  which  Wood,  ¥.0.,  came  to  the 
coneluaion  that  the  diviaion  ought  to  be  jmt  tapda.   Bat 
there  are  two  remarkable  diatinotiona  between  that  caae 
and  the  preaent    There  the  property  waa  peraonalty— 
atodn  and  aharea;  here  it  is  booses,  and  the  word 
"equally"  was  not  used  in  addition  to  the  words  **in 
eqoal  aharea  and  proportiona."    Moreover,  the  whole  of 
the  income  which  waa  given  to  a  daughter  of  the  testetor 
for  her  life  was  not,  upon  her  death,  given  to  her  children 
during  the  life  of  the  longest  liver  of  the  daughters  upon 
whose  death  the  difision  was  to  be  made.    The  Tioc- 
Cbanoellor  founded  the  most  importent  part  of  his  judg- 
ment on  this.    He  also  noticed  the  argument  of  Mr. 
Sweet  that    'Mf  the  testetor  intended  a  difision  per 
^irpe$  of  the  capital,  why  did  he  postpone  the  division 
of  the  fund  till  the  death  of  his  surviving  danghter  P" 
The  answer  to  the  question  in  the  present  case  would  be, 
the  property  was  house  property,  aod  the  testetor  in- 
tended that  it  should  be  kept  t n  tpecie  till  the  death  of 
the  sur?ivor  of  l^ia  son  and  daughter.    The  other  case  is 
Brett  V.    Horton.    There  Lord  L%ngdale,  M.H.,  said: 
**The  testetriz  has  directed  that  the  income  of  the 
remaining  property  should    be    paid  in   equal   fourth 
shares  ;  one- fourth  shsre  to  each  of  three  persons  dis- 
tinctly named,  and  the  other  fourth  to  the  mother  of  the 
children,  in  a  way  which  shows  it  was  intended,  through 
her,  to  be  applied  for  the  maintenance  and  care  of  the 
children  until  the  youngest  of  them  atteined  twenty.one. 
This  was  to  continue  until  the  youngest  of  them  atteined 
twenty-one,  but  then  the  property  was  to  be  sold  and 
divided  amongst  the    three   perdons    named   and   the 
children,  detcribing  them  as  a  class,  their  respective 
*  executors  and  administrators  in  ^qual  shares  and  pro- 
portions as  tenante  in  common.'     I  cannot  impute  to 
this  testetrix  the  intention  of  making  a  difision,  when 
the  youngest  of  those  children  attained  twenty-one  years, 
different  from  that  which  she  had  previously  made."    I 
may  adopt  those  very  words  in  the  present  case,  and  say 
that,  inasmuch  as  a  moiety  of  the  income  is  given  to  the 
children  of  that  child  of  the  testetor  who  shall  first  die 
during  the  life  of  his  survivbig  child,  I  cannot  think 
that  the  testetor  intended,  when  the  property  should  be 
sold  after  the  death  of  the  survivor,  to  make  a  division 
different  from  that  which  he  had  prefionsly  made.    I 
hold,  therefore,  that  the  fund  must  be  dif ided  per  stirpes 
and  not  per  capita. 

Solicitors,   Brfggs,    Vaughan,   A   Brijgs;  Moodie  df 
Miles ;  Prior,  Bijg,  dt  Co. 


Chan.  Dif.  1 
Pearson,  J.  | 


Jan.  13,  14,  18. 


In  re  Yeiloutg  avd  Westbrook.  (a.) 

Vendor  and  purchaser — Costs  of  invfsHgnting  tWe^^ 
Failure  to  thow  good  title -^Summorts-"  Jurisdiction'^ 
Vendor  and  Purchaser  Act,  1874  (37  <ft  38  Fief.  c. 

78). 

Upon  a  summons  by  a  purchaser  under  the  Vendor 
and  Purchaser  Act,  1874,  on  order  was  made  declaring 
that  a  good  title  had  not  been  sJioutn  by  the  vendor,  and 
dirtcting  a  nturn  of  t?te  deposit  with  interest,  and  pay'- 
ment  of  the  purchaser's  costs  of  the  summons.    . 

lltld,  also,  upon  the  summons,  that  the  purchasfr*s 
costs  <*/  invtstigating  the  title  muU  be  included  in  his 
cobti  of  the  summons. 

In  re  HifCffius  aud  Hitohman,  30  W.  R.  700,  21 
Ch.  D.  'Jo,/MuaeI. 

(a.)  Ii«ported  by  J.  Tkubtkam,  IBsq.,  Barrister-at-Law* 
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Tatoit  tt  JSmsipvax,  P«pvipwt  Jirflnrmfffir. 


This  «M  a  snmmone  anOtr  the  Vaadof  and  Punhaaiir 
Act,  1874,  taktn  oat  by  a  paralMaBr  of  veal  aiftate  mkimg 
f6f  a  dealaration  that  the  Tandor  had  not  ahowa  a  fMd 
title  to  the  f  ropertj  in  aeoprdaQoe  vith  the  aonditioiii  of 
eale,  and  that  he  might  be  ordered  to  paj  the  coefte  of 
the  svmmoiie. 

J.  T.  Prior ^  for  the  aanDtno^* 

iT*.  Hendsr9on^  tot  the  teador. 

PsABaoK,  J.,  made  an  order  declaring  that  a~good*title 
had  not  been  shown  to  the  property,  and  directing  a 
xetnm  of  the  deposit,  with  interest,  and  the  pnrohaser'e 
costs  of  the  sammons. 

J,  T,  Prior.^l  ask  that  the  parohaeer'a  co^ts  of  in- 
Testigating  the  title  to  the  prop^y  may  be  indnded  in 
his  eosta  of  the  snmiaons.  In  the  caee  of  In  re  Higgim 
and  Biichman,  30  W.  $.  700,  21  Ob.  P.  95,  99,  Hall, 
Y.C.,  upon  a  sammons  undei  ttie  Vendor  and  Porchaser 
Act,  gave  to  a  parchaser  his  eoets  of  investigating  title, 
although  he  doubted  the  Jurisdiction.  ^  ' 

(7.  Henderion  opposed  the  application. 

Pbarsqit,  J. — ^The  purchaser's  costs  of  the  summons 
must  include  hia  costs  of  investigating  the  title  of  the 
property,  and  the  costs  will  be  a  charge  on  the  vendor's 
interest  in  it.  In  this  I  follow  the  decision  of  Hall, 
Y.C.,  in  the  case  of  In  re  mggin$  and  Bitchman*8  Con- 
tract.  If  that  decision  was  an  innovation  it  was  a  very 
good  one. 

Sdicttors,  B.B,  Bell;  Yeilding  ^  Barlow. 


Q.  B.  IHv.  (Mathew  and  A.  L.  Smith,  JJ.)     March  4. 

Tbtojt  V,  NA.TIONAX  Peotidekt  Inotitutiow.    («.) 

FiatHce^^Jmnder  of  plainUffs-^Ord.  16,  rr,  1,  ?,  H. 

Tfie  direction,  in  ord.  16,  r .  11,  that  "  no  pereon  shall, 
le  added  as  a  plaintiff  euing  toithout  a  next  friend,  or 
aa  the  next  friend  of  a  plaintiff  under  any  dieahUity, 
without  hie  own  coneent  in  writing  thereto,**  must  he  read 
with  and  into  ord.  16,  r.  2,  so  fAaf  no  person,  not  under 
disabilities,  can  he  joined  or  added  as  co-plaintiff  with" 
out  his  own  consent  in  writing,  although  the  terms  may 
otherwise  he  considered  hy  the  court  or  Judge  under  ord. 
16,  r.  2,  **  such  as  may  he  Just, '^ 

Appeel  from  Field,  J.,  at  chambers. 

The  plaintiif  was  trustee  in  bankruptcy  for  one  Tricks, 
who  had  insured  his  life  with  the  defendant  company  up 
to  £15,000. 

Tricks  assigned  his  policy  to  one  Oharles  for  £45,  but 
subsequently  filed  a  petition  for  liquidation.  The 
assignment  to  Charles  was  proved  and  valued,  and 
notice  was  given  to  him  by  tke  trustee  for  its  redemp- 
.tion  at  £45.  In  the  interval  THcks  committed  suicide. 
Charles  thereupon  applied  to  withdraw  his  proof  and 
the  valuation,  but  the  trustee  resisted  his  application, 
and  the  application  was  refused  by  the  Bankruptcy 
Court.  The  trustee  then  tendered  to  Charles  the  £45, 
together  with  the  cost  of  other  charges,  and  the 
policy  having  been  handed  over  to  him,  he  com- 
menced an  action  against  the  defendant  company  for 
the  full  value  of  the  policy.  In  view,  however,  of  the 
question  of  the  validity  of  this  aMignment  to  be  raised 
in  the  action,  the  trustee  sought  to  obtain  the  consent 
of  Charles  to  be  added  as  co-plaintiff  under  an  indemnity 
for  all  costP. 

This  being  refused,  the  trustee  applied  for  a  summons 

(a.)  Beported  by  Spbvcbr  L.  Hollakd,  Eiq.,  Barrister* 
at-Law« 


to  add  Chailee  aa  «><>plaiftlilE  subject 
as  to  ittdannifey  wUoh  tU  oaofft  H^ghft 

Field,  J.,  held  that  a  co-plaintlS 
agaiast  hii  wIlL 

The  plaifttijK  ftoiw  appaakd. 


Oharles^  Q.C.  {Ryland  with  him),  fei 
the   trustee  in  banfarnptey.«^T7nder  ei 
there  is  full  power  to  the  court  to  add  - 
thie  caaaot  be  Umlted  \^  the  eobse^neol^ 
was  done  befoae  the  Euleo  ot  1883,  bat  i 
worded  identically  the  sao^a   ae  the 
Duekett  v.  Qoi/er,    25    W.    B.    i55. 
Turqug^^d  v.  Jfeamn^  %1  W.  B.  896, 4  ^  ] 

Auslin,  for  Charles^  the  aasignor.-«-A  | 
be  joined  without  his  consent    in 
the  distinction  of  this   case   from    Dm 
Ord.    16,    r.    2,    only    applies    to    i 
has    been    commenced  in   a    wrong 
honB  fide  mistake  of  fact    Have  the 
is  one   of  law.      Rule   2   le   subject 
remark  of  Jessel,  M.R.,  in  Dudoett  v. 
old  general  rule  of  equity   no  person  ( 
plaintiff  without  his  consent,  although  M 
A  defendant.    This  principle  is  adopMj 
Bale  U  sayp,  "No  person  ehall  lie  i   * 
suing  without  his  next  friend,  or  as  thai 
plaintiff  under  any  disability,  without  ' 
in  writing  thereto."    Thi«  muat  be  read  i 
2 :  Mason  v.  ffarris,  27  W.  B.  699,  11 C 
mack  V.  Qrofrian,  W.  N.,    1876,  p. 
Kruger,  5%  L.  T.  962,  33  W.  B.  IH^.  1 
V.  Fearou  does  not  apply, 

Wood'Bxll  watched  the  case  far  ths  i 

Charles,  Q.C,  replied. 


Mavkbw,  J.^^ms  appeal 
though  we  have  oome  to  thie 
degree  of  laloatatioe.  We  ata  called 
rule,  the  laason  for  which  we  cannot  •!% 
suggest  to  us  any  teaeon  for  it 
rules,  appaiastly  intended  to  give  tlia 
in  tMs  diffeation«— MMsely,  of  biin 
parties  to  an  action  baf cm  the  wtK%» 
conditions  of  iadamnity  whata 
ticular  sectloii  of  ord.  16,  r.  11 
shall  be  added  aa  a  plaintiff  suing 
.  .  .  withest  his  own  aonse^  hi 
positive  direction,  and  muet  be  consCntfi 
and  Field,  J.,  haa  rightiy  aooonstnedii 
is  appaiien<tty  In  oonHict  arith  rule  2.  " 
conditloM  aaamlDriv  imnoead  are  tiw* 
sought 
such  toms 
our  opinieft; 

But  wa  nuat  aonaltve  the  rule 
and  hoM  that,  for  some 
taken  as  modifying  yule  S< 

A.   U   Ssiita,    h^l   think  FM  ^. 
Tha  owea  cited  lor  tha  ptolntiff  «•  ^] 
person  aaiuaMs  tha  name  ef  ^^^'^^ 
wrlteia  aaaumiag   tiM  name  ef  cbaia 
eaaee   other   namee   mnal  ofttf  ^ 
plaintllb  lor  the  purposa  of  biat^  ^ 
befotathaaowrt.    Thks  is  nai  «*^'^ 
Common  Law  Piwaaduie  Act,  i^'»  "^fV 
the  tales  agaiast  the  Joinder  ef  |l^"^ 
rigld«    By  the  Roleaof  1878  thsss  9m 
hadmUS,  order  16  (Rale?,  ^^^^''f^i 
think  we  might  have  allowed  ^^^Z^t 
plaintiff  bote.    But  the  middle  p«^ 
clearly  applicable,  and  that  abspUv^  ' 


—  eaemittgb  impoeed  are 
to  be  added  ahatt  only  becrdasidi»< 
rms  aa  may  be  Juafc."  Suah  *■■• 
nion,  saoh  an  indeainity  as  has  M"! 
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HlOK  OOTTST. 


ikLplaliliff,  other  th«i  an  Matkt  ax  <»•' 

» vfthoat  kis  oonBent  in  wriCmg*    We 

» oC  ikil  rale  witiioat  witbority  to  do  so, 

\  cttei  an  mther  agat&«t  auoh  aathority, 

i  T.  efcKT,  the  Matter  ot  the  Bolla  did  not 

a  pbiatiif  oonid  be  Joined  without  hia 

iftaitalfeadtoriagtbeaqpBiMntin  Mason 

.  '&  D.9   at  PL  108,  he  only  h^   that 

given  Uf  Join  hia*.    The  rule  ie 

tftT*,  and  omatbtB  upheld  ai  it  itMde* 


rplaiiiriff,  Clarke^  Wwdeodt^  A  RylaiidB. 


m 


l^eh.  27. 


,  1383  (4«^<ft  47  Fm«.  <k  lUI.},  #.  SI 

'  of  eMnniA«7  emM'  ($  <tn  mnHuhwytd 

SI'  df  eAe'  JBTjMJ^aplejf  Act, 

,  ottAetfirJi^  fie  f^M  itf  any  tp&aified 

fddimrtd  tb  hU^ts^f  in  FrAand  {where 
At»  dam   ^M  eadAtni},    fty'  Me-  BtXtxr 

\fkt?ittMamm»A  im9^'V^  nUkm  tM9hn  was 

tried  befor9«  the  recor&r  of 
at  the  SpiphanfT  Quarter  See- 
at  whioh.  charged  that,  he,  being  an 
apt  who  had  been  adjudged 
to  the  Bankruptcj  let,  1883, 
Bl  inltot  to  defraud,^  did  obtain 
ef  ^30  and  upwards,  from  one 
jtTheen^  in  the  oounty  of  Antrim,  in 
^  1  l^gdom  called  Bcseland,  who  at 
r  on  buslnese  as  a  farmer  at  euoh 
Dg  the  said  "fVHIiam  Canon  that 
i  Aten,  waa  an  nndikcharged  bankrupt 
credit^  or  pretiouslT^  thereto, 
\  31  of  the  sai^  Bankruptcy  Aot^ 
;  thepflaoner  waa adjudicated  a bank- 
of  J%bniar7y  1884,  and  remained  an 
lUMdtampt.  On  the  37eh  of  August,  1885, 
from  ITeweastXe-on-Tyne  to  William 
'  in.  the  county  of  Antrim,  in  Ireland, 
I  of  a  Uaok  cob  which  Carson  had  for 
ifef3Se^t9  letter  on  the  I'st  of  September 
^:  tkfto  i3S  for  the  oob,.  firee  ot  ezpensea  of 
J  "liM  see  him  safely  on  the  boat  at 
IwUl  hare  ererything  done  for  you  as  cheaply 
Th*  prisantr  on.  iMififog.  tlfie»  lettdr  des«> 
loUcwfaig  »BfcjMWi.flwa>lflwwietf  ^to^Qaesem 
*'Sbi]»  letttt  MWrtted^.  plMae*  sead.  the 
i  the  efteantsr  at  ImuM^Wtmrwom  flitenioon 

mu^y    Oa  Beadpioithof 
^ oatlwArdiii  Ehftiaibafi, IMh  tb»  hecsa 
-  a  fCeaanet  aft  Iiame^  in  Ireland,  aa 

^         ^  '  en.  tfa»  4tb  of  S^ttanber, 

>  dtdr  afriv#t  at  Jfawiastto  and 

kttf  tka-i^ciandaaf  whoi  liMiiiiflHliiily  alter* 

fir  hisi  owtt.  bittsdt,!  and  tha  price 

i.  fiid  19"  thetyriaaaas  t0  Canon. 


iMtti 


i^ut^\ 


l^BLSi 


at-Law. 


The  prisoner  did  not  at  any  time  disclose  the  fact  that 
he  was  an  undischarged  bankrupt  It  was  glTen  in 
oTidence  that  the  proeeeutor  applied  for  payment  by 
letter,  and  subsequently  by  telegram,  that,  on  the  I3tb 
of  0<^ber,  the  prosecutor  came  to  Bngland,  and-went 
to  the  prisoner's  priyate  addreaa  in  StantonHstreet, 
Newcastle,  saw  the  prisoner  and  demanded  payment, 
and  that  the  prisoner  refused  payment  alleging  no  Mason 
orezcuaafor  non-payment,  and  set  the  proaeoater  at 
defiance, 

Cpon  the  above  facts  it  was  contended,  on  behalf  of 
the  prisoner,  that  ther0  was  no  evidence  to-  go  to  the 
jury  that  the  prisoner  had  obtained  credit  within  the 
meaning  of  section  31  of  the  Bankruptcy  Act,  1883;  and 
that,  if  he  had  obtained  credit,  such  credit  wai  not 
obtained  within  the  borough  of  Newcastle,  but  outside 
the  jurisdiction  of  the  court — fiz.,  in  Ireland,  to  which 
country  the  Act  did  not  apply. 

The  learned  recorder  overruled  the  objection,  and.  held 
there  waa  a  case  for  the  Jury,  who  found  tka  prisoner 
g&aty. 

The  question  for  this  court  was  whether  there  was  any 
evidence  to  go  to  the  jury  of  an  oflenoe  committed  by 
the  prisoner  under  the  3ist  section  of  the  Bankruptcy 
Act,  ISSSr,  within  the  Jurisdiction  of  the  recoidei. 

J,  X.  Watton,  for  the  prisoner.^The  priaoner  here 
did  not  obtain  credit  within  the  meaning  of  the  statute. 
To  obtain  credit  faapUea  tlie  obtaining  some  eontraotaal 
right  to  detev  paytbaent  whisk  would  othiawJia  be  din. 
Oradtt  ia  defined  in'  Johnonfa  Biotionasy  aafflka' expecta- 
tion of  aaoaay' withfa)^  aoasa-  stipulated  thne,  and^  it  is  not 
everirdelflfy'  in  demanding  payment  that  oonriitiMsa  a 
e^vin^et  cndlt;  iodaed,  it  ia  a  weU-estobUslledi  maadm 
of  ouRsaotila'  law  that,  in.  the  abaenoa  of  stlfsdatlan, 
either  aipiawed  orimpUedtln  cartain  twidsaibycaatom, 
eveiy  sal#  im  m  eaeh  Icansaattoff^  In  tha  preasn*  case 
the  BidawMiaeabh  transaattstt,  and  the  vtndair  migfat: 
have  lufusud  to  daUvar  the  cob  until  raaaipfr  of.  cash. 
Anft,.  furthaa,  iff  it  boeaidtltatthe  prteonev  did>iBi  SDma 
sensa  have-cndf^  heoariMinlrdidnotkinyta  "aitain" 
it.  Tba saetiai.  doav  not  maka  it  aa  offenaa'  tacd^tafai 
gpada  wttbont  immedtata  paymeat;  the  affemn  iatha 
obtainiagi  cradtt--^'.0^  tbm  right  to  peetpena'  paytneilt. 
Seoondl^  this  oflenca,  if  committed  at  all^  waa  con^^lata 
on  dellVMry  off  the  cob  to  the  priaoner^'^afe  iatat  sayv  on 
pladngt  it  in  tba*  haada  of  tin  ataansklp  oenpany  at; 
Lane  ar  ite  priaanet^a  agaott  Tlie'  Binkrnipterf  Act 
doeanoteatendtd  Irafaaid,  and^  tfagseffbie^.thiaioe»vfation 
ia  wrongs  The  anthoritiea^  is  ishidBad  oaaeat  off  attdnazle- 
meot  and  obaaiaAag^  money  by  fideer  pntenoes,.Mera  the 
pratenee»a«aeonv^fad,  and  the  money  recalmd^  b|ppdaty 
do  perbapaeatabUsh  that  tlmae  fadiotmente  aMyflw  tried 
etttor  wherer  the  money  is  poated  or  wtora  It.  is  aalnally 
reoaiavd  by  thapriaonar;  bntthoaa  ismsB  ataad)  upoH'  a 
difBaient  ffbotftrg,  tbe  taaapaaa  tn  the  goodrbatn^a  can* 
tfnriagrtiaapaaa^  and;  thsrafbRi  fariiotatda  iwanyrjuriau 
dictioa  thwngh  which  the  gaoda  have  paaaad*  Hatatha 
ihdfatn^nt  iai  not  for  obtal^Bg  tha  good^  bvti  oMBiaisg 
credit. 


Jad,  for  the  crown. 
WaUon,  in  reply. 

Iiord  OozAUDas,  OJ.-^Upon  tha  aaoond  point  wa  aia 
unanimously  of  opinion  that  the  indictment  was  rightly 
tried  at  Newcastle.  There  it  was,  if  anywhere,  that 
the  prisoner  obtained  credit.  He  lived  there,  he  wrote 
fhrom  there,  there  he  received  the  reply,  and,  finally, 
the  hone.  But  I  ezpreaa  no  opinion  aa  to  whether  the 
indictment  could  not  in  auoh  a  case  have  been  laid 
elsewhere  than  where  the  prisoner  resides. 

But  the  other  point  is  more  important,  and  upon  it 
the  opinion  of  the  court  is,  unfortunately,  not  unani- 
mous.   Now  there  is  nothing  in  the  correspondence  to 
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fliOBa 


asoerfealn  the  point  of  time  at  which  p^ymeat  was  iu« 
tended  to  be  made ;  bat  after  some  lapse  of  time  the 
%ndor  demanded  the  price.  I  think  that  where  a  snb- 
|i|htV4  P^o^»  not,  perhaps,  one  or  two  hours  merelj, 
has  elapsed  without  pa7ment  being  made,  the  buyer  has 
bad  oraidit  in  fact,  and,  whether  snoh  credit  is  contracted 
for  or  not,  I  think  credit  has  been  obtained  within  the 
meaning  of  the  statute  ;  and  the  fact  must  not  be  over- 
looked  that  the  prisoner  telegraphed  a  request  for  de« 
lifery  of  the  horse  before  pajrment  could  possibly  be 
made^  The  argument  on  behalf  of  the  prisoner  is 
contrary  to  the  words  of  the  statute,  which  certainly  do 
not  in  terms  limit  the  offence  to  the  obtaining  of  credit 
by  contract,  and  I  think  it  is  always  desirable,  if 
possible,  to  construe  the  words  of  a  statute  in  their 
ordinary  sense.  I  do  not  place  much  reliance  on  the 
definition  gi?en  in  Johnson's  Dictionary,  quoting  from 
Locke,  of  the  word  credit,  for  wa  fiod  in  another 
quotation  that  ib  is  defined  as  <'a  trust  reposed  with 
regard  to  property  correlatiTd  to  debt " ;  and,  again,  in 
Webster's  Dictionary,  that  "  where  a  merchant  gives 
credit,  he  sells  his  wares  on  an  express  or  implied 
promise  that  the  purchaser  will  pay  for  them  at  a  future 
time."  Neither  of  these  definitions  limit  the  ordinary 
meaning  of  the  word  credit  in  the  manner  contended 
for  on  behalf  of  the  prisoner.  Upon  this  point  I  am 
authorized  to  state  that  my  brothers,  Hawkins,  Day, 
and  Grantham,  concur. 

Mamistt,  J.— I  regret  that  upon  this  point  I  am 
unable  to  concur  in  the  Judgment  of  the  rest  of  the 
court  I  think  that  the  prisoner  never  obtained  any 
credit  whatever.  There  never  was  any  moment  of  time 
at  which  he  was  entitled  to  defer  payment  if  demanded 
,  from  the  instant  when  the  horse  was  delivered  on  board 
the  steamer  at  Lame.  I  do  not  differ  as  to  the  cardinal 
principle  of  constming  words  in  their  ordinary  sense, 
except  when  that  construction  leads  to  consequences 
which  Justify  the  court  ^  coming  to  fihe  conelnsion  that 
they  have  a  limited  or  special  meaning.  These  words 
do,  I  think,  point  at  a  credit  tfansaotion,  and  not  a  cash 
transaction — such  as,  beyond  all  question,  the  present 
transaction  was.  Now,  what  is  the  consequence  of  holding 
that  the  section  applies  to  a  transaction  like  the  present 
one  t  It  wonld  follow  that,  inasmuch  as  the  offence  is 
complete  the  moment  the  horse  was  on  board  the 
steamer,  the  prisoner  wonld  equally  have  been  guilty  of 
a  misdemeanour  if  he  had  paid  for  the  horse  the  moment 
after  he  received  it  at  Newcastle.  It  is  no  answer  to  say^ 
that  the  punishment  would  be  adjusted  accordingly—, 
there  would  still  be  the  stigma.  In  the  earlier  Aot9 
dealing  with  the  same  subject  the  words  are  addcn^ 
'*  unless  the  Jury  shall  be  satisfied  that  there  was  nb 
intent  to  defteud."  These  words  are  wanting  in  the 
enactment  under  consideratioB,  so  that  the  anm  of 
showing  absence  of  fraudulent  intent  would  be  thrown 
on  the  prisoner.  These  are  consequences*  which  ought 
to  be  taken  into  consideration  in  construing  the  words  of 
the  statute,  and  which  lead  me  to  put  a  construction 
upon  them  different  from  that  put  by  the  rest  of  the 
court.    I  think  this  conviction  ought  to  be  quashed* 


Convidion  affirmed. 

Solicitor  for  the  prisoner,  Cray,  for  Dix  &  Warlow^ 
Newcastle. 

Solicitors  for  the  prosecution,  Jod  A  Par$oM,  New 
castle. 


Dee.4;n 
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Preb.  Div.  ft  Adm.  Dlv.  | 
Admiralty.  ) 

"The  Hekcules.*'  («.) 

Pradia^Damag&^Scde  0/  vnul  hefin  lAe  1 

la  a  ecue  0/ damage  in  rena  tohere  no  a] 
been  mUred  the  AdmiraUy  marahdl  teroCe 
tiffs*  Bolieitors  informing  them  thai  (hs 
againU  wa$  onlf/  fit  for  hroaking   up^ 
appeared  de$irMe^  in  the  interest  of  oU 
eemed,  th<U  she  shotdd  immediatdy  he 
Thereupon  the  plaintiffe  mowod  for  a 
before  the  hearing.      The  jadge  granted 
although  the  plaintiff  had  not  ironght  in,  i 
the  motion,  the  ueual   affidavit   thit  Um 
deteriorating  in  value. 

This  was  an  action  of  damage  in  rem,  i 
the  28th  of  October  last  on  behalf  of  the  ( 
vessel  Brage,  against  the  Norwegian  vessel  \ 
her  freight.    The  HercuhB  was  arretted  < 
October  last,  but,  no  appearance  having  1 
defend  the  sult^she  remained  under  anest 
the  7th  of  December  last  the  Admiralty  1 
the  sdUdtora  for  the  plaintiffs  as  follows  :- 
memorandum  herewith  yon  will  see  it  (d  i 
that  an  application  be  made  to  the  Judge  f 
without  delay  for  an  order  or  oomn 
to  seU  tills  veasel.    If  you  think  it  1 
the  matter  the  memorandum  now  sent  mi;  1 
ground  of  the  application ;  but,  if  yon  do  1 
step,  please  return  the  memorandum,  ia  1 
may  submit  it  for  his  lordship's  t 

The  memorandum  encloeed  in  the  letter  1 
following  terms :— <*  This  veesel  is  lying  t 
of  the  court  in  th)e  Regent's  Canal  Doob,! 
been  abftndoned  by  her  master  and  eref»i" 
sole  charge.     I  have  caused  her  to  be  i 
broker,  and  from  tl^is  report  it  appears 
interest  of  all  peHdns  concerned,  that  she  ba  ii 
disposed  of.    She  is  a  vessel  of  683  toui  r^ 
siderable  ag^,  having  been  built  at  ^ 
She  has  been  in  coIUUon  ;  her  sheer  is  < 
She  appears  quite  worn  out,  and  is  only  M 
up^    Heir  value  is  Musidered  not  to  be  nuq 
She  is  at  present  lying  at  the  buoys  f 
Qanal  Do<^,  whercveesels  are  oonstantiyf 
ddirn;'    Vessels  are  behig  closely  moorfldk 
s^e  or  the  otfreij^'  by  night  and  by  day,  ssU 
alray^:  v  At^pm^e  time  she  is  more  or  Isss.r^ 
^4idrges,jujj(t'  the  Vfotk  to  be  done  ia  1  ' 
#arpB^  'lire.,  f^en  |hlpe  or  craft  come  ( 
it  ne^essa^to  have  a  man  always  on  deck. 
shi);>kee|fdr8'are  necessarily  employed  upon  '' 
pensi^  tlience  resulting,  and  the  heavy  soooai 
rent,  ^oder  it  the  more  desirable  that  bo  tisia* 
•lost  Tn  •aieposing  of  the  property.— R  Q*  ■• ' 
ttarslial." 

Dec.  4.-*afii^,  on  behaU  of  Ins  . 
the  Judge  in  court  that  a  oommissfoltfor  ^\ 
appraisement  and  sale  of  The  Berci^^^^ 
support  of  the  motion,  he  relied^«B  ve  f^ 
memorandum  of  the  manhal  above  set  ou* 
that,  in  the  droumstancea,  no  aflfidarit  se  ^  ts 
ation  of    The  Eoreulee    had   been  ^rj. 
of  the   motion,  there  being,  ia  ^^^f^ 
ofittoer  of  the  court,  an  urgent  neflssa^T  '^ 
[Butt,  J,— I  think,  tb  the  «liOT«rtsDOjJi  "V 
tiiat  tiie  vessel  is  deteriorating,  sad  that » JT 
tiie  benefit  of  all  oonoemed  tiiat  '^^^^ 


once,  may  be  dispensed  with ;  bnt  1 


(a.)  Beported  by  0.  F.  Jmamr,  B^* 


1;^*^ 
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Wbst  Nokfolk  VxBMMBji  Mantri  Oo«  v.  Archdalb* 


GOUBT  OF  AfPBAIm 


hom  the  minntes  that  there  has  been  no  ap« 
.  it  iboeU  be  stated  on  affidayit  that  no  one  hae 
A]to,  ralesB  the   afladavit  to  lead  warrant 
i  tbat  ibe  pklntiifs'  claim  is  a  good  one,  I  should 
•fe  to  erdef  a  sale  before  judgment.]    The 
I  to  W  warrant  is  in  the  ordinary  short  form, 
ask  that  the  court  should  grant  the 
\  to  any  affidavit  which  maj  be  required 
I  die  registry. 

[  tiiiok  I  OQght  not  to  sell  this  ship  upon 
iivbJeh  are  at  present  before  me.  But  I 
I  Du>tion,  subject  to  an  afSdarit  being  filed 

plaintUEs'  oonne  of  action  and    stating 

noe  has  been  entered. 

Oj,  the    reqaisite    affidavit    having   been 
I,  The  fferculea  was  sold  by  the  marahal,  and 
of  the  Bale,  amounting  to  £45,  were 
into  court.     In  addition  to  this  amount, 
I  £116  ds.,  in    respect  t>f  the  freight  of  TJie 
s  also  paid  into  conrt. 

-The  action  was  now  heard,  and  the  court, 

;  affidavits  read  verifying  the  statement  of 

in  tiie  action,  pronounced  for  the  plaintiffa' 

at  a  reference  to  the  registrar  aseisted  by 

,  but  subject  to  the  amount  of  the  damsges 

^05  and  interest)  being  proved  to  the  satisfac- 

I  registrar. 

I  for  the  plaintifCf,  StoJcea^  Saunders,  ^  StoJcee, 


Court  of  Appeal. 

^^.Di».  March  12. 

^IHoioDLs  Fabitebs  Manube  Co.  v. 
Archdale.  (0.) 

**  of    Sewtrs  —  Jurisdiction  —  Ancient 
^o/Sewtra    (1531).  23  £f«n.  8,  c.   5,  and 
f^ct^mZ),  a  *  4  Will.  4.  c.  22. 

thmOcs^  Ac,  situaied  by  the  aea  coast  or  tidal 

J*Kri6«d  under   the  Bill  of  Scwera  (1531),  and 

■^"J  Adt  (1833).  do  not,   by  aectwn  10,  ipso 

» in  the  Commissioners  of  Sewera,  but  only  after 

"ttiibscfi  have    shown  some  exercise  of  such 

*  w  ti  de»crt5«i  by  section  47  of  the  amend- 

SeUion  10  by  iiaelf  only  gives  them  an  enabl- 

lAttomey-General  v.  Tomline,  28  W.  B.  870,  14 
^»8,«)mffi«jfe<f  on. 

Htoia  Queen's  Bench  Division  for  a  new  trial. 
.  '■•  an  action  to  recover   damagee     from     the 
^^a  for  tDBkiDg  a  cutting  in  an   embankment 
wienaanta*  property  near  Lynn,  in   Norfolk, 
Vm  plaintiffs'  land  to  be  submerged  through  an 
Wally  high  tide  in  the  navigable  river  War.    The 
MMtritd  before  Hu(yie8ton,  B.,  at  the  Norwich 
■S 1883,  and  three  points  were  raised  on  behalf  of 
■totiffB:_(i)  That    the    embankment  was    put 
«•  protection  of  the  whole  back  country  and 
Mefeudants  had  no  right  to  tamper  with  it;  (2) 
»jJ««^B«  a  prejctiptive  liability  upon  the  defend- 
■  ownjDg  the  '.and  to  keep  the  embankment  in 
tC    L^"*^'°*  other  neighbouring  lands;  (3) 
««av\»aktteiit  was  within  the  juriadiction  of  the 
L  t,  5    "f^*''  Sewers  by  the  Bill  of  Sewers,  23  Hen. 
»«W^e  amending  Act,  3   &  4  Wm,  4  c  22, 

^^^  by  Spbncer  L.  Holland,  Esq.,  Barristerr 
at-XiftW^ 


so  that  the  defendants  had  no  right  to  interfere 
with  it.  It  waa  agreed  that  the  embankment  was  as 
ancient  bank  not  made  within  the  memory  of  man. 

Huddleston,  B.,  nonsuited  the  plaintiffs  on  all  three 
points,  on  the  ground  of  no  evidence.  Mathew  and 
A.  L.  Smith,  J  J.,  refused  to  grant  leave  for  anew  trial  from 
the  Divisional  Court.  The  plaintiffs  now  appealed,  but 
the  argument  was  mainly  addressed  to  the  third  point 
as  to  the  construction  of  the  two  Acts. 

Lumley'Smitht  Q*0*,  (Alan  Maepheraon  with  him)  for 
the  appellants. — The  Bill  of  Sewers  gives  the  Gommia- 
sioners  of  Sewers  jurisdiction  to  survey  all  **th6  walla, 
ditches,  banks,  fto.,  by  the  ooasts  at  the  sea  and  marsh 
grounds,"  to  aascas  people  to  repair  themt  and  to  appoint 
bailiffs  to  watoh  them.  By  section  10  of  the  amending 
Act,  it  is  declared  that  ''  all  waUs,  banks,  culverts,  ftc., 
upon,  over,  and  adjoining  to  any  rivers,  streams,  &c., 
which  now  are  .  •  .  navigable  or  in  which  the  tide 
now  does  .  •  •  ebb  and  flow  "  shall  be  within  the 
jurisdiction  of  the  commissioners.  Personal  liability  to 
repair  such  may  only  show  that  such  person  did  so  under 
agreement  with  the  commissioners.  The  defendants  are 
liable  under  Attorney' Qeneral  v.  Tomline,  28  W.  B, 
870,  11  Oh.  D.  58. 

WightmanmWood  {Murphy^  Q,0,  with  him),  for  the 
respondents.-— To  show  jurisdiction  there  must  be  soma 
evidence  of  an  exercise  of  authority  by  the  commis- 
sioners. Section  10  of  the  amending  Act  only  declares 
over  what  banks,  &o.,  the  commisaioners  may  have  juris- 
diction.  It  enables  them  to  exercise  such  jurisdiction 
over  certain  banks  there  described.  But  the  property  in 
such  banks  does  not  vest  in  them  until  they  have 
taken  to  the  banks  in  some  sach  way  as  is  described 
in  section  47,  by  which  the  property  passes  to  the  com- 
mission ers  in  any  lands,  Ac,  '^purchased,  obtained, 
erected,  constructed  and  made  by,  or  by  the  order  of,  or 
which  are  or  shall  be  within  or  under  the  view,  cog- 
nfzanoe,  or  management  of  any  Oommissioners  of 
Sewers."  There  is  no  evidence  of  this  sort  relied  on 
hero  by  the  plaintiffs. 

Lumley'Smith^  Q.C,  in  reply  referred  to  Stracey  v. 
Nelson,  13  I^  J.  Ex.  97,  12  M.  &  W.  535. 

Lord  EsHEB,  M.B. — ^The  plaintiffs'  main  diiflculty  was 
to  show  that  this  bank  was  vested  in  the  Commissioners 
of  Sewers.  I  do  not  say  that  the  property  must  be 
actually  shown  to  be  in  them,  but  that  they  had  incurred 
the  duty  of  keeping  up  such  bank  for  the  public  beneflt. 
For  if  that  were  shown,  and  this  damage  had  been 
brought  about  through  a  wrongful  act  of  which  such 
public  authority  had  been  neglectful,  then  the  defendants 
would  have  been  liable.  Section  10  of  the  amending 
Act  does  give  the  commissioners  authority  to  vest  in 
them  the  banks  therein  described,  under  which  descrip- 
tion this  bank  is  admittedly  included  ;  and,  upon  such 
vesting,  a  duty  is,  by  the  Act,  imposed  in  regaid  to  such 
banks.  But  section  47  is  necessarily  to  be  construed  to 
show  how  the  property  does  vest  in  the  commissioners, 
and  I  think  the  very  able  and  lucid  argument  of  Mr.  W. 
Wood  gives  the  correct  construction  of  these  two  sec- 
tions. Section  10  shows  what  banks  the  commissioners 
mny  bring  under  or  within  the  exercise  of  their  jurisdic- 
tion, and  only  those  described  can  be  said  to  be  capable 
of  being  vested  in  them.  Aasuming  this  bank,  and  not 
the  inner  one,  as  has  been  suggested,  to  be  the  protective 
bank,  and  to  be  amongst  such  as  are  referred  to  as  banks 
of  tidal  rivers,  more  is  still  wanted  to  prove  that  it  has 
vested  in  th^  commissioners ;  for  they  must  be  shown  to 
have  actually  taken  to  the  bank  as  it  is  said.  Of  this 
there  is  no  evidence.  The  bank  is,  upon  the  above 
assumptions,  within  section  10,  and  might  have  been 
taken  to  by  the  commissioners,  but  there  is  no 
evidence  produced  that  they  have  done  so.  I  think  this 
mu8(  always  have  been  the  wayiplwhich  this  statute  ba^ 
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been  oonstrned,  although  this  does  not  seem  eTer  to 
hare  been  expresslj  decided.  It  hai  been  an  iuTariable 
practice  to  show,  not  merely  that  such  a  bank  eziated,  but 
that  the  oommiesioners  hare  done  something,  not  neces- 
sarily by  repairingi  to  show  as  evidence  that  they  have 
adopted  such  as  within  their  jurisdiction.  Upon  this 
ground,  and  upon  the  aboTe  assumptions,  I  think  that 
the  plaintiiEs  have  not  shown  any  case  to  go  upon.  It 
is  not  necessary,  therefore,  to  decide  the  other  points, 
,  although  another  point  raised— that  there  are  two  such 
banks  and  no  efidence  to  show  which  is  the  protective 
one— is,  I  think,  a  strong  one;  for  the  bank  which  is 
to  come  within  thA  jurisdiction  under  section  10  must 
be  the  pfoteotive  one.  As  to  the  case  of  The  AUamey* 
Oeneral  v.  TondirUt  I  merely  wish  to  say  that  the  doc- 
trine therein  laid  down  was  only  meant  to  H^ply  to 
natural  protective  banks  formed  against  the  sea,  or  tidal 
rivers  equivalent  to  sea. 

LiNDLBT,  L.«r. — ^I  think  that  this  case  is  not  made  out 
by  the  plalntiflCs.  Sections  10  and  47  give  together  the 
true  construction  of  the  Act.  Assuming  that  this  bank 
is  the  one  substantially  for  defence  against  the  river,  it 
.was  necessary  for  the  plaintiffs  to  show  that  the  Oom- 
missioners  of  Sewers  had  taken  it  within  their  jurisdic- 
tion by  some  aetion  equivalent  to  an  ezeroise  of  such 
jurisdiction.  Ton  cannot  gather  this  from  section  10 
alone,  but  you  ought  to  get  it  if  section  10  be  read  with 
seetioii  47.  Section  10  does  not  say  that  the  banks,  4bc., 
therein  described  vest  at  all  in  the  commissionfin,  but  it 
gives  power,  if  necessary  or  expedient,  to  the  oom- 
missionerB  to  ezeroise  jiuisdiction  over  them.  Section 
47  is  totally  differently  worded.  It  describes  the  vest- 
ing of  such  property  as  its  "coming  within  or  under 
their  view,  cogniianoe,  or  management*' ;  or,  again,  by 
its  having  been  '*  purcliased,  obtained,  constructed, 
erected,  and  made  by  or  by  the  order "  of  the  com- 
missioners*  There  is  no  evidence  of  any  such  action, 
nur,  as  a  fact,  is  it  within  their  "  view,  cognisance,  or 
management."  The  plaintHfs,  therefore,  cannot  quite 
say  that  if  a  person  cut  through  a  bank  with  whichi  as  a 
fact,  the  commissioners  have  not  dealt  with,  the  l>ank 
has  yet  come  within  their  jurisdiction. 

LoPBS,  L.J. — ^This  is  an  important  question  of  con- 
struction, and  I  think  Mr.  W.  Wood  has  given  us  the 
true  construction  of  this  Act  by  taking  the  two  sections 
(10  and  47)  together.  I  do  not  think  that  the  bank, 
assuming  it  to  come  within  the  description  of  section  10, 
ip90  fado  vests  in  the  commissioners,  but  they  must  do 
something  to  bring  it  within  their  jurisdiction.  There 
is  no  evidence  thac  the  commissioners,  as  a  fact,  ever 
took  to  either  of  these  banks  by  any  such  action  as 
is  alluded  to  in  section  47.  That  alone  disposes  of  the 
case.  As  to  The  Attomejf'Otneral  v.  TmnliM.  I  agree 
with  the  Master  of  the  Bolls  that  that  decision  only 
applies  to  natural  protective  banks,  or  to  banks 
erected  by  the  Crown,  either  by  itself  or  through  the 
agency  of  the  Commissioners  of  Sewers. 

Appeal  dumiieed. 

Solicitors  for  the  appellants,  Andrew,  Wood,  <ft 
Oiaeier,  for  J.  8,  B*  Glaeier,  Lynn. 

Solicitors  for  the  respondents.  Field,  RoHoe,  &  Co,, 
for  Partridge  A  Co.,  Lynn. 


I'rom  Chan.  Div. 

Db  Caux  v.  SmppBB.  («.) 

Mork/age'-'Foredoiure   adion-^Tv/o 
redempiion'^Apportionmefd  of  coiU^m 
and  Law  of  FHperty  Ad.  1881  (ii  <&  45  I 
6.  17. 

Where  a  foredoture  adUm  indudee  iwei 
the  mortgagor  U  erUiiUd  to  redeem 
of  the  action  ought  noi  to  he  charged  ts  i 
againet  ead^  e/  the  eeUUee,  hvJt  o^hi  fo  U  i 
rateably  hekoeen  them. 

Clapham  v,  Andrews,  83  W.  B.  895,  S7  ( 
overruled. 

Appeal  from  a  decision  of  Baoon,  V.C. 

In  an  action  brought  by  a  mori^gages  I 
closure  of  two  properties  included  in  one  i 
from  the  same  mortgagor,  but  in  wliich  a| 
amount  adfanced  was  attribated  to  each  | 
separate  clauses  for  redemption,  Bacon, 
that  the  mortgagor  was  not  entitled  to  ] 
erty  without  redeeming  the  other. 

The  mortgagor  appealed. 

Hemming,  Q.O.  {BeddaU  with  him),foit 
were  stopped. 

Marten,  Q.C.,  and  Vernon  B.  8mi(h,  for 
gagee,  contended  that,  even  if  the  court  baHl 
mortgagor  was  entitled  to  redeem  the  p  . 
rately,  yet  that  the  costs  of  the  action  ongU  \ 
apportioned,  but  charged  in  thdr  entirety 
of  the  properties.    And  for  this  they  relied  es 
V.  Andrew;  38  W.  K.  395|  27  Ch.  D.  679< 

Cotton,  L. J.,  aft-er  stating  the  facts,  sod  i 
the  mortgagor  -was  entitled  to  redeem  the  I 
separately,  went  on  to  say  :— 

Then  comes  the  question  as  to  the  coeti. 
tiff  contends  that,   whatever  may  be  thej 
regard  to  the  right  of  the  mortgagor  to  i 
tions,  yet  coming  to  redeem  he  must  p^j 
costs  of  the  action.    But,  in  mj  opinion,  l* " 
for  this  would  amount  to  eonsolidatioa  i 
costs  are  concerned,  though  not  as  regards! 
It  follows  that  the  costs  should  be  rateat| 
between  the  two  mortgages.    The  case  of  I 
Andrew  has  been  referred  to  where 
mortgages  by  one  mortgagor,  who  was  esH 
the  provisions  of  the  Conveyancing  Act,  l8Sli  1 
the  properties  separately,  and  where  Paanoo,Jiv| 
the  proper  course  was  to  make  the  whole  e(r 
chargeable  against  each  estate.   In  my  opbiiflaV 
was  ensoneous,  for  it  amounts  to  consolidstiag*' 
against  the  mortgagor,  although  by  l^iiI«BW^ 
ment  he  is  allowed  to  redeem  separately. 

Bowsir,  L.J.,  agroed  in  holding  that  ttej 
was  entitled  to  redeem  the  two  properties  r 
added :— On  the  question  of  costs,  I  sgiee  i 
L.  J.,  and  also  with  what  he  has  said  with  r 
case  of  Clapham  v.  Andrewe. 

Fry,  L.J.— I  agree,  and  I  also  •'>«V|^*J*^ 
expressed  by  the  other  members  of  the  *J"jJj 
correctness  of  the  decision  In  Clapham  v.  a^C^ 

Appeal  allowed. 

Solicitor  for  the  appellant,  W.  de  Cause. 

Solicitor  for  the  respondent,  W.  8.  Serto** 

(a.)  Reported  by  H.  F.  AioPBOi,  Beq.,  B^***^ 
I«w. 
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OotTRT  or  Appbal. 


!%.  Feb.  22,  25. 

H  LiRDOir's  Tbade-Mabk.  (a.) 

'S^itbna&n  of  similar  marh^**  Oaieu* 
-m'^^Fdimls,  Desigiu^and  Trade^Marka 
;U4Trfc<.c.57),«.  72(2). 

;  tltf  pugUon  wMher  a  trade^mark  io 

wnoAer  mark  aa  to  be  ealcuUtUd  io 

-*-  nimi  72  (2)  of  ihe  PaUaU,  Deiigna, 

''Mt  Ati.  1883,  <A«  mar/B«  maght  io  be 

'*^u$  Uey  oj^peor  on  paper,  M  o^m 

^'•^mffobable  reeuU  of  a  legiUmaie  u$er 

•^^amne  of  trade;  and  in  cotmdoring 

mmimg  dreunuianeea  ought  to  b$  taken 

^hoeike  cUue  and  me  of  the  goode  on 

I  are  to  he   uoed^    the  probability  of 

*rtg}ihsrredor  indiatinctf  or  of  one  portion 

'  rmre  likely  to  eome  out  distinctly  than 

llMl  a  sufficient  reason  for  refusing  to 

fislered,  that  the  result  of  the  user 

it  is  stamped  vnU  be  to  mdke  it 

another  mark  from  which,  on 

1  distinct, 

k  Oo.'s  Trade-Mark,  28   W.  B. 
=^,  eaiplained, 
.  itanon,  J*,  reversed, 

I  ft  dediioii  of  Feareon,  J. 
.  ?>  I^dcm  applied  for  the  r^gietration 
r  the  Patents,  Deeigni,  and  Trade- 
of  a  derice  consiffting  of  a  boat  of 
,  and  with  onrls  falling  down  the 
^  had  been  need  as  a  trade-mark  by 
or  in  his  mannf  aotare  of  spades, 
I  at  the  Mhierva  Works,  Birmlng- 
was  stamped  on  his  goods.    The 
to  haTO  the  mark  registered  as  a 
under  dass  13  of  the  classes  of 
I  for  legiitration  under  the  Trade- 
Aet,  1875,   and,  there  being  no 
Igiaiited.  Shortly  afterwards  Lyndon 
of  the  same  derioe,  together 
k  '^  printed  in  capital  letters  below 
t  for  goods  under  classes  12  and  18. 
I  oppoaed  by  ICessra.  John  Bedford 
snd  manufasturers  of  cutlery,  of 
1869,  had  used  and  stamped  upon 
12  a  derice  consisting  of  a 
ihort  hair,  with  the  word  «<Way" 
letters  beneath.    This  mark  became 
tnds  as  the  «  Headway  Mark.'/      In 
'^  vss  assigned  by  the  OatlezB*  Oom- 
1 1»  a  member  of  Messrs.  Bedford's  firm, 
11884,  it  ires  registered  under  section  81  of 
and  Trade-Marks  Act,  1883,  as 
laark  of  John  Bedford  ft  Sons,  in  respect 
^  dan  12  and  other  classes. 

i  withdrew  their  opposition  to  the  regii- 

« Lyndoa's  trade*mark  for  goods  within  class 

MMil2,thsy  contended  that  the  marksought 

'1  vaa  10  similar  to  that  used  by  them  that 

*  to  deedTe.    This  contention  was  sop- 

kwi  ^''^^^  <>'  several  persons  engaged  in 

1^^^  amongstothers  by  Messrs.  Bingham 

^  cflsot  of  whose  affldarits  is  sufficiently 

M^^dgmentt. 

lafened  the  question  to  the  court, 

thereupon  took  out  a  summons  for 

I  lu^twithstanding  the  opposition.    On 

1885,  the  summons  was  heard  by 

iMusd,  on  the  ground  that,  on  the 

i^l*.  AxBDBos,  Esq.,  Banister-at- 
Law. 


authority  of  In  re  Worthington  A  Oo.'s  Trade^Ma/rk^ 
28  W.  R.  747,  14  Oh.  B.  8,  the  marks  were  so  similar  sis 
to  be  likely  to  deoelTe.    The  decision  of  Pearsou,  J.,  ts 
reported  54  L.  J.  Oh.  {f72. 
Mr.  Lyndon  appealed. 

Aston^  Q.(7.,  and  Maerofy^  tat  the  appellant,  con* 
tended  that  there  was  no  such  resemblance  between  the 
marks  as  to  be  calculated  to  deceive.  On  paper  they 
were  materially  dilTersnt,  and  the  fact  that  the  polnte  of 
difference  might  get  obliterated  by  user  was  not  a  reason 
for  refusing  leave  to  register. 

OonenS'Eardy,  Q.C.,  and  BatfiM  Oresn,  for  the 
respondents,  referred  to  In  re  Worthington  A  Co*s 
Trads-Harkf  and  In  rs  Bosing^s  AppHoation^  54  L.  J. 
Ob.  975. 

OoTTOx,  L.J.,  after  stating  the  nature  of  the  appeal, 
went  on  to  say:— The  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  8.  72  (2),  forbids  the  registration  of  a 
trade-mark  so  nearly  resembling  one  already  on  the  register 
as  "  to  be  calculated  to  deceive,"  and  Messrs.  Bedford 
contend  that  the  trade-mark  which  Mr.  Lyndon  seeks 
to  register  is  so  like  theirs  that  it  is  calculated  to 
deceive.  [His  lordship  went  on  to  describe  the  two 
marks  in  queetiony  pointing  out  the  differences  in  their 
designu,  and  continued: — ]  Kow,  the  question  is 
whether  this  proposed  mark  so  nearly  resembles  that 
used  by  Messrs.  Bedford,  and  which  is  already  on  the 
register,  as  to  be  calculated  to  deceive.  I  agree  that  we 
ought  to  look,  not  only  at  tha  mark  as. registered,  but 
what  it  will  be  in  actual  practice ;  and  this  was  the 
opinion  both  of  the  present  Master  of  the  Bolls  and  of 
myself  in  the  case  of  In  re  Worthington  A  Oo*s  Trade- 
Mark,  though  he  differed  from  me  in  the  result  he  ar- 
rived at  from  applying  that  view  to  the  facts  of  that 
case.  Kow,  it  is  said  here  that,  as  a  portion  of  dther  of 
these  trade*mark8  may  be  omitted  by  the  person  using 
them,  they  may  become  perfectly  alike,  but,  in  my 
opinion,  if  it  be  an  essential  part  of  the  mark  which  is 
omitted,  it  becomes,  in  ftust,  a  new  mark,  and  if  in  that 
state  it  is  dmilar  to  dhother,  it  may  be  objected  to,  Just 
as  a  person  who  takes  an  essential  part  of  anoflier  man's 
trade-mark,  and  usee  it  as  his  own,  is  liable  to  be  M« 
strahied  from  so  doing.  But,  in  my  opinion,  tlie  Aot  c< 
1883  waa  not  intended  to  create  any  new  righte,  but 
only  toproteot  eziattng  righte,  and,  in  case  the  queetion 
should  hereafter  arise,  I  now  stete  that  I  am  not  giring 
any  opinion  whether  that  Act  enables  a  person  to  rsgieter 
as  a  trade-mark  a  mark  which  he  is  not,  in  ftat,  using  in 
his  trade,  and,  although  I  am  inclined  to  think  that  the 
main  object  of  the  Act  was  to  afford  facilities  for  pro- 
tecting by  action  a  mark  actually  in  uie,  it  may  be  that 
a  registration  and  user  occurring  simultaneously  may  be 
sufQoient.  However,  I  do  not  wish  to  say  anything 
which  may  appear  to  dedde  that  point,  for  in  this  case 
the  head  of  '*  Athena,'*  though  without  the  name,  had 
been  in  use  by  Mr.  Lyndon. 

Now,  In  re  Worthington  A  Co.'s  Trade^Mark.  w«s 

the  case  of  a  paper  label,  and  the  Judges  who  decided 

it  relied  much  on  the  fact  that,  as  colour  is  no  part  of  the 

registration,  Messrs.  Worthington  might  so  colour  their 

triangle  as  to  hide  the  church  in  the  middle  of  it. 

Had  they  done  so,  they  would,  in  my  opinion,  have  been 

acting  so  as  to  deceive,  and  registration  of  their  mark 

would  have  been  no  protection  to  them.    In  this  case 

there  is  no  question  of  colour,  as  the  marks  are  stamped 

on  metal  articles ;  but  this  fact  gives  rise  to  diiBoulties 

of  another  kind,  as  the  stamping  may  often  prove  im« 

perfect.    Neverthelees,  In  my  opinion,  this  mark,  so  long 

as  it  is  fairly  used,  cannot  be  said  to  be  calenlated  to 

deceive,  except,  perhaps,  in  cases  where  the  marka  ate 

so  small  as  scarcely  to  be  diittlnguishable  at  all,  and  thia 

danger  is  not,  in  my  opinion,  a  sufficient  reason  for  iPe- 

fuiing  to  register  it.    I  felt  at  one  time  eofeie  diflknilty 
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about  the  caae,  on  the  ground  of  the  evidence  given  by 
Ifr.  Bingbam  and  Mr.  Osbom  on  behalf  of  the  reapond- 
ents.  They  have  both  been  mastan  of  the  Cutlers'  Com- 
pany, and  are  experienced  in  the  trade.  The  result  of 
their  comparison  of  the  marks  is  that  they  say,  if  the 
marks  had  come  before  them  in  their  capacity  of  master 
oatleniy  they  would  have  had  no  hesitation  in  refusing 
to  allow  the  applicant's  mark  to  be  registered,  on  the 
ground  that  its  general  characteristics  so  nearly  resemble 
Messrs.  Bedford's  mark  as  to  be  calculated  to  deceive. 
But  it  appears  from  their  affidavits  that  what  they  were 
comparing  was  not  the  marks  as  they  appeared  on  paper, 
but  as  they  appear  when  struck  upon  the  goods  ;  and, 
with  regard  to  Messi;^.  Bedford,  it  appears  that  their 
marK  as  stamped  differs  from  the  printed  description  in 
several  particulars,  and  ii,  when  stamped,  far  more 
similar  to  the  mark  which  it  is  sought  to  register  than 
in  its  printed  condition.  [His  lordship  stated  the 
points  of  difference,  and  continued:—]  For  these 
reasons,  I  do  not  attach  so  much  weight  to  these  gentle- 
men's affidavits  as  I  otherwise  should  have  done,  having 
regard  to  their  position  and  experience  in  the  cutlery 
trade*  In  my  opinion,  therefore,  looking  at  the  prob- 
able consequences  of  a  fair  user  of  both  these  marks, 
that  which  the  appellant  seeks  to  have  registered  is  not 
so  similar  to  the  respondents'  mark  as  to  be  calculated 
to  deceive,  and  the  mark  must  be  registered,  but  such 
registration  will  in  no  way  protect  the  appellant  in  the 
event  of  his  doing  anything  amounting  to  an  imitation  of 
the.  respondents'  mark.  If  fairly  used,  there  seems  to 
me  no  danger  of  the  mark  deceiving  anyone.  The 
appeal  must  be  allowed. 

BowiN^Ii.J. — ^Tbis  is  not  a  Tery  easy  case  to  dedde, 
though  the  law  on  the  subject  may  fairly  be  said  to  be 
beyond  dispute.  The  question  is  whether  the  comp- 
troller was  right  in  his  refusal  to  register  Mr.  Lyndon's 
trade-mark  on  the  ground  of  ita  beiog  so  similar  to 
another  trade-maik  already  on  the  register  as  to  be  cal- 
culated to  deceive.  Pearson,  J.,  agreed  with  the  comp- 
troller's view.  Now,  it  seems  to  me  that  the  words 
*'  calculated  to  deceive,"  if  they  naed  any  interpretation 
at  all,  have  already  received  a  judicial  interpretation  in 
the  cases  of  In  re  WorthingUm  ds  Co.*$  Trcuie^marJc 
and  Jnre  Moiing't  AppliccUion.  A  trade-mark  is  cal- 
culated to  deceive  if,  in  the  probable  course  of  its 
legitimate  user  in  trade,  it  is  likely  to  do  so,  and  in 
inquiring  whether  this  be  so  it  is  right  to  look  at  all  the 
olioumatanoea  of  the  case;  whether,  for  instance,  the 
mark  is  likely  to  become  blurred,  or  whether,  having 
regard  to  the  special  class  of  goods  on  which  the  mark  is 
to  ba  impressed,  any  indistinctness  is  likely  to  result 
such  as  would  deceive  the  eye ;  and  in  many  cases  the 
size  of  the  aitkle  on  which  the  mark  is  to  be  impressed 
ought  to  be  considered.  In  the  case  of  a  hard  substance, 
for  instance.  It  is  allowable  to  take  into  consideration 
the  probabiUty  of  one  portion  of  the  design  being  more 
likely  to  come  out  distinctly  than  another.  All  these 
are  not  questions  of  law,  but  inferences  of  fact  on  the 
question  of  whether  a  mark  is  calculated  to  deceive. 
And  this  is»  I  think,  the  effect  to  the  two  decisions  I 
have  ref  cfoed  to. 

.  Now,  applying  this  view  to  the  mark  now  in  question, 
what  is  the  proper  standard  of  comparison  by  which  it 
ahould  ba  tested?  In  my  opinion  it  should  be  com- 
pared with  the  mark  of  Messrs.  Bedford  aa  already  on 
the  register,  though  I  agree  that  in  making  the  com- 
parison we  are  not  confined  to  the  paper  registration  of 
the  mark,  but  may  go  farther  afield.  Having  so  com- 
pared it,  I  must  say  that  I  am  not  sure  there  is  not  some 
possibility  of  the  two  being  confused.  Bht  I  do  not  feel 
myself  justified  in  coming  to  the  conclusion  that  it  is 
oalanlated  to  deceive.  For  a  time  I  was  much  impressed 
by  the  affidavits  of  Messrs.  Bingbam  and  Osbom.  Their 
great  experience  and  position  in  the  cutlery  trade  gives 
^reat  weight  to  wha^  ^he^  say,    B^^  \  ^hinl^  that  in 


reality  what  they  have  been  comparing  wiHi  I 
mark  which  it  is  sought  to  register  is,  not  t 
Messrs.  Bedford  as  it  appears  on  the  regiAa^  | 
appears  stamped  on  articles  in  use  in  th«  J 
the  points  in  which,  in  the  latter  state,  it  i 
the  register  mark  are  precisely  such  as  to  i 
more  resemble  the  mark  which  Mr.  Lyi 
register.    These  gentlemen  have,  thei 
comparison  in  such  a  way  aa  to  put  the  sp| 
disadvantage,  and  for  this  reason  I  cannot  i 
to  be  guided  by  their  opinion.    There  hsi^  I 
a  mistake  in  the  way  the  **  Headway "  i 
registered.    Instead  of  the  registered  nuok  I 
to  what  appeared  stamped   on  artielsi  < ' 
differed  from  it  in  several  details.    [Hbl 
pointed  out  the  differences  which  e^itei| 
two  marks,  and  concluded : — "]      Ap  ' ' 
judgment  I  can  to  this  case,  I  cannot  ( 
elusion  that  Messrs.  Bedford  are  entitled  t 
Lyndon  from  registering  his  mark.    Tbe| 
fore,  must  succeed. 

Fry,  L.J. — ^If  it  were  not  that  we  are 
Pearson,  J.,  I  should  not  add  anything,  si 
with  the  judgment  of  Bowen,  L.J., 
expressed  my  view  of  the  oase.  I 
burden  of  showing  that  there  exists  sii 
the  marks  such  as  is  calculated  to  d< 
Messrs.  Bedford,  and,  in  the  peculiar 
this  case,  I  think  they  have  failed  in 
burden.  Tbe  words  of  the  statute 
deceive  "  seem  to  import  a  design,  but  it  ii 
the  rest  of  section  72  and  from  the  '  ' 
court,  that  all  that  is  meant  is  a  msik 
fairly  used,  is  so  like  another  mark,  slio  U 
to  be  likely  to  lead  to  confusion.  I  think 
to  consider  all  the  circumstances,  for 
small  marks  are  more  likely  to  be  taken  oss 
than  large  ones— and  on  this  point  I 
was  said  by  Jessel,  M.B.,  in  in  re  JUmng» 
the  subject-matter  on  which  the  msrin  tmi 
pressed,,  tbe  natural  imperfections  of  tlis  " 
and  the  effect  of  wear  and  tear.  Aud  I 
sure  that  in  this  oase  Messrs.'  Bedford 
succeeded  in  subetantiating  their  objsctiesi 
tration  in  some  way  or  other  had 
differently.  But  they  have  plaoed  on  the 
of  one  description,  and  they  have  used 
mark  the  design  of  which  is  very 
in  not  unimportant  particulars.  [Hii 
pointed  out  the  differences  in  question,  sni 
In  my  opinion,  therefore,  though  I  am  in ' 
Messrs.  Bedford oonldnot,by  proceeding' 
sustained  their  objection,  the  evidence  th«7 
has  not  been  suffideat  to  establish  thst  li'- 
mark  is  calculated  to  deceive  by  Tn§9f»  « 
semblance  to  their  own  mark.  X  8^^ 
on  the  point  which  has  not  been 
us,  but  which  has  been  adverted  to  b/ 
L.J.— viz.,  whether  the  Patents, 
Trade-Marks  Act,  1883,  enables  a  penos 
not  used  a  trade-mark  to  obtain  a  ^^ 
registering  it.  We  doubted  in  a  fonner  cm 
this  was  so  under  the  Act  of  1875,  and  the  p* 
clear  to  my  mind  now,  and  I  only  allade  to  li^ 
its  being  said  hereafter  that  this  coon  btf 
point. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Fallowt  *  5**^' 
Fallows^  Birmingham.  ^| 

Solicitors   for    the  respondents,  C<^*       , 
Hughe$,  for  Ytmnge,  Wilson,  ^  Co,,  tW**"*** 
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RGHiM  TilEST    BbICE  AKD   ThjS  .Co.   9. 
BT7TI.BB.    (a.) 

IjmAntr'^Cimtraei — Restrictive  covmanU 
-Be^daHan — Recovery  of  depoeU 
I  ^  eale  precluding   ohfeetiona  —  Oon- 
1881  (44    <ft   45   Via.  c.  41),   «.   3, 
13,11. 

land  put  up  a  property  for  sale  hy 
B,  and  gradually  eold  it  off  during  1865, 
"  til  different  loti^  parity  by  auction  and 
contract^  to  difrrent  purchasert,  hut 
conditions  of  9ale.  Covenantt  were 
\e  purchasers  (inter  alia)  not  to  uee  the 
ard.  The  defendant  acquired  one  of 
nUy  without  notice  of  the  covenanU, 
Intiffe,  a  company  for  manufacturing 
to  purchase  the  defendant e  lot  under 
e  itating  that  the  property  wae  sold 
f  mot^  or  thing  affecting  the  tame  whetJier 
tifoe  of  sale  or  not,  and  providing  that 
'  amission  in  the  particulars  should  not 
iwr  entitle  the  purchaser  to  compensation. 
"*  r  rettrictive  covenants  was  not  referred 
\  nor  in  the  conditions  of  sale.  During 
iliB  defendant  taid  that  there  were 
I  tJie  d^fendanfs  solicitor^  on  being 
id  that  he  was  not  aware  of  any,  though 
Mhot  he  had  not  read  the  deeds  prior  to 
"le.  The  plaintiffs  paid  a  deposit,  and 
11%  discovered  that  there  were  restrictive 
^  to  rescind  the  contract  and  to  recover 
^  iieir  deposit, 

t  defendant  cou  Id  not  enforce  the  contract, 
•pJa»<?y«  were  entitled  to  have  rescission  of 
*J^  a  ntum  oj  the  deposit  on  tfic  ground 
"^  »t  ftf  the  dc/endanVs  solicitor  amounted 


.    jf  M  put  ttp  for  sale  by  a  vendor  with 

^^/ idling  the   whole  in  lots,  and  restrictive 

'tafend  into    with  tJie  vendor  by  each  of 

>  *  *•  a  question  of  fact  whether  the  pur ' 

*^  differttit   l^jts  intended  to  covenant  in 

'  otter  purch^asers.    If  such  was,  in  fact, 

[I  the  court    will  enforce  those  covenants 

^^i^ent  purchasers  and  their  assigns, 

^Appeal  by  tlia  defendant  from  a  judgment 

b  an  action  brought  for  the  retam  of  a 

^  the  plaintiiEB  to  the  defendant  on  an 

ot  li|nd«  and  dedded  bj  his  lordahip 

«a  tbeconrt  below  is  reported  15  Q.  B.  D..261, 

•of  the  oaae  were  as  follows  :— 

•^^quertlon  bad  formed  part  of  a  property 

B  twn  put  up  for  sale  by  anotion  on  the  24th 

)  im,  in  thirteen  lots.     Among  the  conditions 

™  Auction  was  one  which,  among  other 

"^prohibited  the  use  of  any  lot  except  No.  13 

vm  or  for  the  making  of  bricks.    Another 

s  2?      ***'*  purchaser  to  enter  into  oorenants 

^on  to  secure  the  performance  of  these  con- 

^  ooTeoanta  to  be  inserted  in  his  oonreyanoe, 

%i)  .^^'^^(^^  disjunction  with  ether  purchasers, 

EJ||^<*Pttste  deed  containing  the  ooTcnants  with 

6|vJ*^^*»  1  and  2  were  sold.    In   February, 
J^^sieoond  auction,  at  which  lots  6,  7,  and 

.T\^  October,  1867,  there  was   a   third 

i;;*^™*  loti9  and  10  were  sold. 


▲•  H.  losp,  Esq.,  Bandatex^at'Law. 


'%««4b|. 


Wills,  J.,  held  on  the  eridence  that  all  these  lots  were  sold 
upon  the  same  terms.  CerttUnof  the  deeds  of  oouTeyauce 
were  put  in  and  oontained  the  restrictive  corenaute 
mentioned  in  the  conditions.  Lot  11  (being  the  piece 
of  land  in  question  in  the  present  action)  was  sold  by 
private  contract  to  the  defendant's  predecessor  in  title, 
and  the  deed  of  sale,  dated  September  4, 1866,  oontained 
the  restrictive  conditions.  Oertain  other  lots  were  sold 
by  private  oontraot,  and  no  direct  evidence  was  given  at 
the  trial  as  to  the  terms  of  the  conveyance. 

The  land  in  question  was  put  up  for  sale  by  auction 
by  the  defendant  in  September,  1882,  but  not  sold  at 
the  auction.  Immediately  afterwards  the  plaintiffs' 
solicitor  entered  into  negotiations  with  the  defendant^ 
and  was  told  by  him  that  he  believed  there  were  restric- 
tive covenants  applicable  to  the  land  which  would 
prevent  its  being  used  as  a  brickfield.  The  defendant's 
solicitor,  who  was  present,  was  appealed  to  by  the 
plaintiffs'  solicitor  as  to  whether  this  was  correct,  and 
said  that  he  was  not  aware  of  any.  The  defendant 
repeated  that  he  had  seen  the  restrictions  in  the  old 
deeds,  but  his  solicitor,  on  being  again  appealed  to 
repeated  his  prerious  statement.  He  did  not  add,  how- 
ever, that  he  had  not  read  the  earlier  deeds  and  knew 
nothing  of  their  contents*  One  of  the  directors  of  the 
plaintiff,  company  thereupon  signed,  on  behalf  of  the 
company,  a  contract  to  purchase  the  land  for  £6,100, 
and  a  deposit  of  ten  per  cent,  was  paid  to  the  defendant. 
The  contract  oontained  a  description  of  the  piece  of 
land  proposed  to  be  sold,  but  was  silent  as  to  its  being 
subject  to  any  restrictive  covenants.  It  also  contained 
the  following  conditions : — 

4.  "The  property  is  sold  subject  to  all  tenancies, 
tenant  rights,  chief  and  other  rents,  tithe^  rights  of 
way,  water,  Ught,  and  other  easements  •  •  .  and 
also  subject  to  any  matter  or  thing  affecting  the  same, 
whether  disclosed  at  the  time  of  sale  or  not." 

10.  *'  The  title  shall  commence,  with  an  indenture  of 
conveyance  dated  the  20th  of  May,  1868,  and  made 
between  H.  0.  Bamett  of  the  first  part»  H.  Haltby  of 
the  second  part,  and  W.  Windley  of  the  third  part.'* 

12.  '*The  property  is  believed  to  be,  and  is  to  be, 
taken  as  correctly  described,  and  any  incorrect  state- 
ment, error,  or  omission  found  in  the  particulars  or 
these  special  conditions  is  not  to  annul  the  sale,  nor 
entitle  the  purchaser  to  be  discharged  from  his  pur- 
chase, nor  is  the  vendor  or  purchaser  to  claim  to  be 
allowed  any  compensation  in  respect  thereof." 

The  deed  of  conveyance  under  which  the  defendant 
held  the  land  contained  no  restrictive  covenants,  nor 
were  they  referred  to  in  the  deed  mentioned  in  the  condi- 
tions, or  in  any  document  of  a  later  date.  The  earlier 
deeds  referred  to  by  the  defendant  in  the  negotiations 
for  the  purchase  by  the  plaintiffs  were  not  seen  by  him 
till  long  after  he  himself  had  acquired  the  land 

The  plaintiffs  discovered,  in  December,  1882,  the 
existence  of  the  restrictive  covenants  above  mentioned, 
refused  to  complete  the  purchase,  and  brought  an  action 
for  a  return  of  the  deposit. 

Wills,  J.,  held  that  the  plaintiffs  were  justified  in 
refusing  to  complete  their  purchase,  and  entitled  to  a 
return  of  their  deposit. 

The  defendant  appealed. 

OharleSf  Q.O.t  and  Graham,  for  the  appellant^-— 
There  are  four  grounds  of  appeal*  In  the  first  place,  the 
defendant  was  a  purchaser  for  Talue  without  notioe, 
and  these  restrictive  covenants  are  not  bindng  on  a 
purchaser  from  him.  [Lord  Eskbr,  M.B.<— That  point 
was  not  taken  before  Wills,  J.,  with  sufficient  distinct 
tiveness,  and  is  not  mentioned  in  the  pleadings.] 
Secondly,  assuming  that  that  is  a  covenant  binding 
on  the  parties  no  one  can  enforce  Its  Etnals  t. 
Cowlishaw,  26  W.  B.  9,  11  Cb.  D.  866 ;  Keates  v. 
Lyon,  17  W.  B.  338,  L.  B.  4  Ch.  218;  Master  v 
Hansard^  4  Ch.  D.  718,  24  W.  B.  Dig.  45.    £Lqi]>ux 
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L.J.,  referred  to  Harri9<m  ▼.  Oood^  19  W.  B.  346,  L.  B. 
11  Eq.  388.]  Thirdly,  the  plaintiib  oannot  eecape  from 
their  contract  on  the  gronnd  that  thej  haye  dieooyered 
thaee  reetriotlye  ooyenants  snbeeqaentlj  to  their  entering 
into  it.  They  were  diadoaed  bj  the  Tender  during  the 
negotiationa  before  the  oontmct  was  signed.  In  the 
fourth  place,  under  the  conditions  of  sale  and  the 
Oonyeyandng  Act»  1881 »  s.  3,  sub-section  8,  the  plain- 
tifls  are  precluded  from  raising  this  objection.  There 
is  no  fraud  in  this  case  on  the  part  of  the  vendor 
as  in  Eeytvood  ▼.  MalMieUf  32  W.  B.  538,  S5  Oh.  D. 
357.  The  earlier  deeds  ought  never  to  have  been 
received  In  etidenoe,  they  are  ezduded  by  the  OonTey- 
aacfaig  Act.  [Lnrounr,  L.  J.— That  Act  deals  with  the 
practice  of  conTeyancing,  not  with  the  production  of 
evidence  in  a  court  of  law.]  We  are  entitled  to  spedflc 
performance :  Smith  ▼.  BoUntan^  28  W.  B.  37|  13  Oh.  D. 
148. 

Ooobion,  Q.O,f  DarUng^  Q,0.,  and  B.  M.  Bray,  for 
the  plaintiflst  were  not  heard* 

Lord  EsHBBy  H.B. — ^WHls,  J.,  in  a  very  careful 
judgment,  in  which  he  has  gone  through  all  the  facts 
and  the  law  of  the  case,  has  come  to  the  conclusion  that 
the  plaintiffs  in  this  case  could  not  have  tlie  contract 
into  which  they  ihave  entered  enforced  against  them, 
and  that  th^  were  entitled  to  a  return  of  their  deposit, 
and  we  agree  with  him.  One  point  on  which  there 
might  posdUy  have  been  a  different  finding  was  never 
dearly  brou^t  before  the  Isamed  Judge,  and  about 
another  matter  he  has  been,  perhaps,  too  indulgent. 
The  first  question  that  has  to  be  conridered  is  whether 
there  are  restrictlTe  coyenants  in  respect  to  this  property 
whidi  might  be  enforced  by  any  one  of  the  purchasers 
of  the  lots  against  any  other.  It  is  argued  that  there 
are  no  such  because  there  was  no  covenant  in  terms 
entered  into  to  the  effect  that  each  purchaser  of  the 
lots  originally  purchased  would  consider  himself  bound 
to  the  other  purchasers,  and  also  because  there  was  no 
covenant  on  the  part  of  the  original  vendor.  But  I 
think  that  the  Judgment  of  Wills,  J.,  on  this  point,  on 
pp.  268  and  269  of  the  report,  where  many  cases  in 
addition  to  those  dted  are  dealt  with,  correctly  sets  out 
the  law  on  the  question.  He  is  quite  right  in  saying 
that  where  a  property  is  put  up  in  lots  for  sale,  and  is 
sold,  and  where  there  are  restrictive  covenants  which 
are  entered  into  by  all  the  purchasers,  and  when  the 
vendor  is  intending  to  sell  all  his  property,  the  question 
whether  it  is  the  intention  that  each  purchaser  shall 
bind  himself,  in  respect  of  the  restrictions  imposed,  to 
the  other  purchasers,  is  a  question  of  fact  to  be  deter- 
mined by  the  ordinary  rules  of  evidence.  If  it  is  found 
that  that  intention  did  exist,  the  court,  as  a  court  of 
equity,  will,  in  favour  of  each  purchaser,  insist  on  the 
performaaoe  of  those  covenants. 

In  this  case  the  property  was  put  up  for  sale  in  lots, 
and  there  is  condusive  evidence  that  the  vendor  in- 
tended to  sell  the  whole  property  in  that  manner.  His 
intention  to  do  so  was  clearly  published,  so  that  every- 
body at  the  auction  knew  it,  and  so  that  it  must  have 
been  undetstood  that  these  restrictive  covenants  were 
entered  into  in  favour  of  each  purchaser  as  against  the 
others.  It  is  said  that  all  these  plots  were  not  sold  at 
once.  That,  no  doubt,  is  a  matter  to  be  taken  into 
consideration  as  to  the  views  and  intentions  of  the 
later  purchasers,  but  it  is  impossible  to  argue  that  the 
fact  that  the  lots  were  not  sold  on  the  same  day  con- 
dudes  the  question.  But  in  this  case  the  sale  of  each 
lot  took  place  under  the  conditions  and  authority  given 
on  the  first  occasion  when  the  vendor  had  all  the  plots 
put  up  for  sale.  6cme  of  them  were  not  sold  because 
there  were  no  bidders.  Although  some  were  sold  after- 
wards by  private  contract,  and  not  by  auction,  the  iriMle 
propetty  was,  In  laet»  sold  undefftha 
and  antlioKity. 


There  are  two  lines  of  caaea  in  the  booki. 
cases  in  whidi  a  sale  of  a  part  of  a  prepsHy 
place,  there  being  no  intentioQ  at  the  tins 
remainder.    There,  In  the  case  of  a  snbMqpl 
that  remaining  part,  it  is  unnecessary  to  a 
conditions  of  the  fornm  aale.    Again,  ' 
where  a  whole  property  haa  baan  put  qp 
parts,   all   the  pnrohaaara   being  suI^mM 
conditions.    There  it  is  a  qnaation  of  fiat 
covenants  were  entered  into  in  favour  of  mi 
In  this  case,  as  has  been  pointed  out  hjl 
intention  was  to  sdl  the  whole  proper^, 
All  the  sales  were^  in  fact,  parts  of  the 
covenants  were  entered  into  in  favov 
purchasers,  and  each  could  inaiat  on  the 


It  is  argued  that,  by  reaaon  of  the  < 
and  the  Conveyancing  Act,  thia  title  ms 
the  purdiasers.    It  seems  to  me  to  be  i 
by  conditions  of  sale,  a  title  which  tiie  \ 
be  defective  can  be  forced  on  a  pordiaser.j 
the  defendant  did,  in  fact,  know  of  the  (~ 
by  his  agent,  put  forward  theee  conditf 
attempts  to  force  this  bad  title  on  the  | 
case  dearly  comes  within  Heywood  v. 
would  be  of  little  value  if  it  oould  not  i 
attempt.    Equity  will  not  enf  oroe  this  < 
Oonveyandng  Act  does  not  deal  with  the  i 
fore,  tiiere  can  be  no  spedfio  performaaoe.^ 

Again,  assuming  that  the  defendant  or  l' 
bought  this  land  for  value  without  notioi  \ 
striotions,  a  purchaser  from  him  would  ta|J 
the  restrictions ;  the  restrictions  wodd  \ 
it  is  a  question  of  fact  whether  that  [ 
buy.  It  is  a  question  of  evidence,  sad 
capable  of  being,  and  probably  would  b( 
When,  in  such  a  case,  the  root  of  title  oil  I 
on  facts  capable  of  oontroverey,  a  court  oi  < 
not  enforce  the  contract.  Tharef ors,  I  «7  ^ 
can  be  no  spedflc  performance*  But  tfast  ii  i 
to  oompd  the  court  to  order  a  return  of  thei 

^th  regard  to  this  matter,  we 
conversation  leading  up  to  the  contrsot  i 
that  Wills,  J.,  took  of  it,  and  whidi,  I  '^ 
lenient.     The   defendant's   aolidtor  va%J 
carried  away  by  his  aeal  for  his  client,  1 
himself  to  make  a  statement  calculated  to| 
which  did,  in  fact,  midead  the  other 
tract.    The  plaintiifs  and  their  solidtor  i 
on  hia  statement  ratiier  than  on  that  of  1 
that  statement  was  equivalent  to  a 
After  such  a   miostatementi  the  co 
enforced,  but  moat  be  rescinded,  and  thsf 
entitled  to  a  return  of  their  deposit. 

Ldidlbt,  LJ. — ^I  am  of  the  same  <V''^ , ' 
favourable  to  the  defendant  to  assaais  w  J 
fton^  >bie  pnrohassr  for  value  without  aotio^ 
settled  that  any  pecaon,  even  with  aotis^*^ 
safely  tiom  a  »oii^  >gde  pordiasariffthoat i 
defendant  adght  have  had  -a  good  ws J 
whether  the  purchaser  can  be  ooatpsU^d  ^| 
title  is  another  matter.  It  seams  a  8^  T^l 
court  will  not  oompd  purohaaeis  to  tii*  *£r  ' 
title  which  may  ywj  likdy  lead  ^^^^T^ 
fore,  there  can  be  no  spedflc  peilw***^ 
ditions  are  not  so  worded  as  to  easbls  ^ 
enforce  the  contracts  Bven  though  he  ivi ^ 
fide  purchaser  for  value,  yet  he  was  swsi*  » 
at  the  Ume  of  the  sale,  and  shoald  ksi^s 
condition  pointing  to  this  mattery  os  i*' 
the  attention  of  the  puichaaer  ta  ii    ,  .  ^  jt»l 

Whether  the  parehaaars  aie  «i^i!£1 


;^^^^ 


^^Jr£^ 


reading  tha  ovidenoa  thatmagiviBhy^ 
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^Imof  q|iiiiioii  that  the  plaintifEt  bought  on 
I  ol  ft  Manent  amonntiiig  to  a  mUrepreaenta- 
~  the  whole  tranBaction  between  the 
^  ^Mlnet  must  bensoinded  and  the  depoiit- 
llentamed. 

lU-Iam  of  the  aame  opinion.  A  point  not 
fcjlNiirfliilly  hef<»e  Willa,  J.,  ha»  been  raiaed 
.  B  ii  now  said  ,t)iat  ti^e  defendant  was  a 
f<ur  Taloe  from  hie  vendor,  and 
If  that  wore  so,  he  would  be  free  from 
,  and  ooold  pass  on  the  land  free  from 
\  ihtthec  he  did  in  faot  eo  buy  it  a  queation 
I  aad  might  be  doabtfuL  The  plaintiiSa 
I  boy  fiee  and  unencumbered  property,  and 
Thorefcwe,  the  defendant  cannot  get 
> ;  bnt  that  does  not  give  the  plain- 
[i«l^t.  It  ifl  necewary  to  conaider  what 
llrfoie  the  caatiaot  waa  entered  into.  It  aeema 
»*ht  dear  that  the  defendant  knew  of  theae 
» and  that  hie  eoUdtor  waa  led  away  by  too 
^  and  that  Ua  conduct  cannot  be  approved  of. 
aa  the  plaintiffa  bought  rolying  on  hia 
they  are  entitled  to  be  relieved  from  thia 
1  to  have  their  depoait-mon^a  returned. 

||LJ.— I  wish  to  add  that  Keaie$  v.  Lyon  can 
I  a  question  of  evidence,  and  it  is  decided 
IV.  Oood  that  the  fact  that  the  vendor  haa 

iVmaeU  ia  immaterial. 


I  lor  the  plaintifb.  Tcrtf  Janewaya,  Orihhle, 
\ki  WdlU  A  Hind,  Kottingfaam. 

I  tot  the    defendant,  Aldridge,  ThorUf    Jb 
\kt  ToibU,  CfUberi,  Jb  S<m9,  Nottingham. 


klHr.  Jan.  26,  28. 

ScoCREy  V.  IiOXSfi.   (a.) 
^rali^Gi/i  to  ^.  (d  forty,  and  titt  then  income 
J^  mUitmanee  ^^PlaMiff  in  repremUative 
-CWdcter   -in  which  plainUff  aiiea— ife- 

^^r  '  Pf"*^  ta  a  uUkment  to  appoint,  hy  wiU,  to 

^■|^iKr«.fir.,  hfwOl,  appointed  a  fund  to  tru$tee$ 

^^Mitopqy  Um  the  inoome  tUl  forty  and  then  to 

mikifind,  and  directed  that  if  ho  attempted  to 

*  V  tte  fwnd  or  income  {eoocept  hy  witt)  it  woe  to 

^.   The  aon  died  undtr  forty,  without  halting 

s^ik^ftMiu^UiiheevmUe which  happened,  an 

b«ttM^t(o<Aeaofi. 

^«a  ^;  were  th^  truitm  of  the  edtlement.     N. 

^^mvMng  trustee qf  Mre.  8:$  wUh    The  eon 

^  iwfl  of  which  B.  wa$  executor.    E.  aUowed  N*, 

^  0/  iff  I.  jQi/j  pfin^  io  Jiave  poeeeseion  of  the 

.\*fP0<»M/or  the  eon.    N.  had  accounted  to  B. 

Mm  /aatf  ni^  admitted  a  halance,   and  B.  had 

3  ^w  ocoount  from  N.  and  acquieeced  in  the 

••■•/  tt«  fund  hy  N.    The  fund  having  hem 

Effi?  ^^h/^f^  heneficiariee  under  the  ton'e 

P^^taintd  judgment  againU  B.  for  the  amount  lost, 

fh^ tt«»  brought  thie  action  againtt  E.  and  N. 

nSp**  tile  plaintiff  could  not  have  judgment 
I?  ^'^ttie  he  represented  the  estate  of  B.  and 
jH^^^^^^dofiti  wider  the  son's  wHl,  and  was  pre^ 

'W  ^«to4b/  0.  AsoHKfc  Ooox,  Esq.,  Barriater-at- 
Law. 


eluded  hy  B.'s    aeguiescence  in  N's  possession  of  the 
fund. 

Decision  of  North,  J.  {reported  38  W.  B.  638,  S9 
CA.  D,  585),  affirmed  on  differen  grounds. 

Appeal  from  a  dedaion  of  North,  J.|  reported  93  W.  B. 
638.  29  Gh.  D.  535. 

By  a  aettlement  of  1849  W.  Lomer  aaafgned  property 
to  tniateea  on  truat  for  hia  daughter,  Mra.  Sowdon,  for 
life,  and  then  for  her  iaaue  aa  ahe  ahould  by  will  appoint, 
and  in  default  of  appointment  for  her  children  at 
twenty-one. 

Mrs.  Sowdon  died  in  1858,  having  by  her  will  ap- 
pointed the  aettled  property  to  her  executors,  her 
huaband,  H.  Sowdon,  and  W.  H.  Newman,  in  truat  aa  to 
three-flftha  for  her  daughter,  Mra.  White,  and  aa  to  the 
other  two^flftha  to  pay  tiie  income  to  the  testatrix's  aon, 
W.  H.  Sowdon,  till  he  ahould  attain  the  age  of  forty, 
and  then  for  W.  H.  Sowdon,  hia  executors  sAd  adminia- 
tratora,  a  declaration  being  added  that,  if  W.  H.  Sowdon 
at  any  time  ahould  attempt  to  encumber  or  part  with 
hirahan  or  the  income  of  it  (except  by  will),  the  ap« 
pdntment  to  him  ahould  be  void,  and  hia  two-fifths 
ahould  go  over  to  Hra.  White. 

After  Mra.  Sowdon'a  death  W.  Lomer,  under  a  power 
in  the  aettlement,  ai^inted  £.  Lomer  and  W.  H. 
Newman  truateea  of  it,  and  the  f unda  wen  transferred 
to  them. 

W.  H.  Sowdon  died  under  forty  without  having 
attempted  to  encumber  hia  ahare,  but  having  made  a  will 
and  appointed  W.  Beat  and  E.  S.  Halliday  executora. 

E.  Lomer  and  theae  executora  allowed  Newman,  who 
was  the  aurviving  executor  of  Mra.  Sowdon'a  will,  to  get 
poaaeeaion  of  W.  H.  Sowdon'a  aliare,  whioh  he  mia- 
applied  and  became  inaolveut. 

The  benefidariee  under  W.  H.  Sowdon's  will  brought 
an  action  against  Best,  the  surviving  executor,  and 
obtained  Judgment  against  him  to  make  good  the  fund 
lost  by  his  negligence  in  allowing  Newman  to  make  away 
with  it 

The  plaintiil  in  the  present  action  waa  the  executor  of 
Best,  and  he  proceeded  against  E.  Lomer  and  Newman 
to  make  them  liable  for  the  loss  of  the  fund. 

North,  J., dismissed  the  action  as  against  Lomer, mainly 
on  the  ground  that  Mrs.  Sowdon's  appointment  to  trus- 
tees for  her  son  was  good,  and  that  £.  Lomer,  as  trustee 
of  the  settlement,  was,  therefore,  justified  in  letting 
Newman,  aa  trustee  of  the  will,  have  possession  of  the 
fund.  , 

The  plaintiff  appealed. 

W.  W.  Karsldke,  Q.O.,  and  8.  Dickinson,  for  the  ap- 
pellant, rolled  on  the  same  authorities  as  those  dted 
before  North,  J. 

W.  Barhor,  Q.O.,  and  Maidlow,  besides  the  arguments 
used  in  the  court  below,  urged  that  Best  was  estopped 
from  enforcing  rights  against  Lomer  by  reason  of  ac- 
quiescence. He  was  suing  as  executor,  and  not  for  the 
beneficiaries  under  W.  H,  Sowdon's  will. 

Oovrov,  L. J.— This  is  an  tppeal  from  a  decision 
of  North,  J.,  and  the  object  of  it  is  to  make  Lomer 
liable  for  a  share  of  the  funds,  which  aro  subject 
to  the  trusts  of  a  settlement.  Undoubtedly  he  was  a 
trustee  of  thia  settlement,  and,  instead  of  handing  the 
fund  over  to  the  repreeentativea  of  the  person  benefidaUy 
entitled,  who  was  dead  when  the  fund  was  divided, 
he  aUowed  his  co-trustee,  Newman,  to  receive  the 
fund.  Newman  was  also  the  surviving  executor  and 
trustee  under  the  will  of  Mrs.  Sowdon,  who  had  a  povrer 
of  appointment  under  the  settlement.  North,  J»,  held 
that  Lomer  was  not  liable,  altiiough  Newman  misapplied 
the  money.  The  settlement  was  made  in  1849,  and, 
subject  to  a  life  interest  whioh  I  need  not  refer  to,  a 
power  was  given  to  Mrs.  Sowdon  to  appoint  to  her 
children,  and  by  her  will  she  exercised  that  power  by 
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giving  the  faDcl,  not  directly  to  her  children,  but  to  her 
ezecators  and  tnuteee  ;  and,  ef  ter  certain  directions  as 
to  the  share  of  the  daughter,  about  which  we  need  not 
trouble  ourselTcs,  and  directing  that  two-thirds  should 
be  held  in  certain  CTents  for  her  son,  she  directed  that 
the  trustees  should  apply  the  interest,  dividends^  and 
annual  income  by  quarterly  payments,  or  in  such  other 
manner  as  they  should  think  proper,  unto  her  son, 
William  Henry  Sowdon,  until  he  ehonld  attain  the  age 
of  forty,  and  when  and  so  soon  as  he  should  attain  that 
age,  then  she  directed  the  trust  moneys  to  be  held  by  her 
trustees  in  trust  for  her  said  son,  and  she  put  a  restriction 
on  her  son's  power  to  sell  or  alien,  declaring  that  if  he  at 
any  time  attempted  to  sell  or  anticipate,  the  gift  should 
fail.  In  1858  Mrs.  Sowdon  died.  In  1866  Lomer  and 
Newman  were  appointed  trustees  of  the  settlement. 
Newman,  who  was  one  of  the  trustees  of  the  will  of  Mjra. 
Sowdon,  surviTed  his  co-trustee.  Sowdon  died  under 
forty,  never  having  attempted  to  alien  or  dispose  of  his 
interest,  and  after  his  death,  Lomer  allowed  Newman 
to  obtain  possession  of  Sowdon's  share  of  the  trust 
moneys  ;  and,  unfortunately,  Newman  misapplied 
it,  and  made  away  with  it.  Then  an  action  was  brought 
by  the  persons  interested  under  W.  H.  Sowdon's  will 
against  Best,  his  executor,  and  they  got  judgment  against 
bim,  on  the  ground  of  his  negligence,  for  the  recovery  of 
the  amount  which  Newman  had  lost.  After  that  the 
leave,  as  I  understood,  of  the  court  was  given  in  a 
creditor's  suit  to  administer  Best's  estate  for  this  action 
to  be  commenced  by  the  personal  representative  of  Best. 

It  is  material,  in  the  view  we  take  in  this  case,  to  con- 
sider what  position  the  plaintiff  is  in.  Is  he  to  be  con- 
sidered as  representing  the  parties  interested  under 
Sowdon's  will,  and,  therefore,  as  the  beneficiaries  in 
respect  of  the  fund  P  or  is  he  suing  here  as  representing 
the  estate  of  Best,  against  whom  the  Judgment  was 
obtained  P  In  my  opinion  he  must  be  considered  as 
representing  Best,  and  the  action  here  must  be  treated, 
not  as  one  to  bring  in  a  fund  for  the  benefit  of  the 
beneficiaries  under  W.  H.  Sowdon's  will,  but  to  increase 
the  estate  of  Best. 

North,  J.,  decided  this  case  on  this  ground,  that  the 
trustees  appointed  by  W.  H.  Sowdon  were  entitled,  as  a 
matter  of  law,  to  receive  from  the  trustees  of  the  original 
settlement  the  fund  and,  under  the  power  given  by  Mrs. 
Sowdon's  will,  to  give  a  good  receipt  for  it.  Although 
I  do  not  think  it  necessary,  under  the  circumstances  of 
this  case,  to  decide  that  question,  I  certainly  express  no 
opinion  in  any  way  at  variance  with  that  which 
possibly  is  the  only  decision  on  that  point — viz., 
JBuik  V.  Aldam,  23  W.  B.  81,  L.  B.  19  Eq.  16, 
which  was  before  Malins,  Y.C.  But  what  was  the  right 
and  interest  of  Sowdon  under  the  appointment  P  In  my 
opinion,  he  took  an  absolute  interest — ^that  is  to  say,  a 
vested  interest— in  the  events  which  happened  with  the 
absolute  right  to  the  property.  It  was  contended  that 
it  was  a  mere  contingent  interest  in  him  if  he  attained 
forty,  and,  as  he  never  attained  forty,  he  took  in  default 
of  appointment  under  the  trusts  of  the  original  settle- 
ment. But,  in  my  opinion,  to  come  to  such  a  con- 
clusion would  be  at  variance  with  the  principle  laid 
down  by  the  Lords  Justices,  and  especially  by  Turner, 
L.J.,  in  In  [re  Earfe  Trust*,  7  W.  R.  28,  3  De  G. 
St  J.  195.  The  whole  of  the  two-fifths  which  were 
appointed  to  W.  H.  Sowdon  were,  to  be  applied,  in 
the  discretion  of  his  trustees,  for  his  maintenance  until 
he  attained  forty,  and  then  the  fund  was  to  be  held  in 
trust  for  him.  Thare  was  the  direction  giving  this  in- 
terest over  if  he  attempted  to  dispose  of  it;  but  we 
ought  to  consider  that  as  applying  to  the  period  before 
he  attained  forty,  and  he  never  did  anything  of  that 
kind.  Upon  the  principle  laid  down  by  Turner,  L.J., 
here  is  the  whole  of  the  interest  of  the  fund,  up  to  the 
time  when  he  attained  forty,  applied  and  set  apart  for 
hif  maintenaaoe^  and  then,  if  he  did  not  alien,  he  has 


the  fund.     What  Turner,   L.J.,  says  in  Inn 
Trusts  is  this :  "  There  is  here,  therefore,  not  onlya 
to  pay  the  legacy  when  the  legatee  attains  tveni 
— it  is  immaterial  whether  it  is  twenty-fi^  or 
*^but  a  direction  that  the  legacy  is  to  esnj 
which  is  to  be  applied  for  the  maintenance  of  tlie 
The  girt  is  not  of  maintenance  merely,  but  of 
interest.    Tbe  legatee,  therefore,  was  in  thli 
she  was  to  be  paid  the  legacy  when  she  attsiaei 
five,  and  to  take  the  interest  in  the  mes&tiai^ 
the  principal  and  the  interest  are  appropriatsd 
That  applies  here,  subject,  of  course,  to  the 
if  he  attempts  to  alien,  then  it  goes  over,  hiife,«j 
not  do  so,  this  was  subject  to  the  limitatioa 
priation  for  his  benefit  from  the  time  of  tlw 
Mrs.  Sowdon  of  the  principal  and  also  of  tlw 
Therefore,  in  my  opinion,  there  was  an 
ment  in  the  events  which  happened  to  the  an.' 

The  question  was  very  much  a^ued  whetef 
of    such    a   power    could  appoint    tniitHi 
right  to  receive   the  fund   from  the 
settlement.     I  do  not  think  it  is 
that    point,    because,    assuming    that 
such  right,  there  is  an  absolute   appoiol 
with  the  consent   and  concurrence  of  tkt 
whose  favour  the  absolute  appointment  if 
his  representative,  the  transfer  is  made  to 
named   by  the  donee  of  the  power  of 
That  transfer  cannot  be  afterwards  dispatsd, 
we  find  is  this,  that,  after  the  death  of  W. ' 
there     was     a     transfer    executed    whiob 
Newman  to  obtain  posseesion  of  the 
lordship  went  through  the  evidence  which 
the  fact  that  Best  had  accepted  Newmao'i 
had  treated  him  as  the  person  to  whom  tb« 
to  be  paid  by  the  trustees  of  the  settlement] 

Assuming,  as  I  do,  for  the  purposes  of  aj  ji 
that  the  mere  appointment  of  trustees  wiUi 
give  receipts  would  not  justify  the  psymeotWJ 
funds  subject  to,  and  in  the  power  of,  tfas 
original    settlement,    yet   the  payment  to* 
whom  the  donee  of  the  power  had  S["^ 
tee,  if  made  with  the  consent  of  the  pK^ 
beneficially  under  the  appointment,  woold 
be  a  good  transfer.      That  is,  as  Mr. 
what  happens  every   day   in    the   case  tfl 
ment  on  the  marriage    of  a    child  wbett 
been  a  settlement  on  the  marriage  of  the 
mother,    and  with  the  ooncurrenee  of  tk^ 
appointed  fund   is    handed  over  to   the 
the  chUd's    marriage    setaement.     Tlist  ii 
matter  is  looked  at  if  the  person  abeolatBif 
consents  to  the  transfer  to  the  trustees  aowi 
the  donee  of  the  power.     Undoabtedlj,  i|  "* 
be  considered  as  an  action  brought  by  the 
under  Sowdon's  will,  there  would  be  difflsnl^" 
effect  to  the  recognition  by  Best  and  HslUdsf  « 
man,  unless  he,  by  tbe  mere  fact  of  his  sppouit* 
trustee,  was  entitled  to  receive  the  fund  tnn  00 
of  the  original  settlement.  ^^ 

But  this  must  be  looked  upon  as  Best'i  t^ 
when  he  has  dealt  with  Newman  as  if  hs  •'**,rt^ 
to  account  to  him,  it  would  be  wnmg  to  ^*^g 
through  his  representatives,  to  call  on  Iio«^'^   , 
trustees  of  the  setttement^  to  make  good  ^^T^^ 
which  he  recQgnisEed  Newman  as  the  ptf^  ''^H 
to  him— for  having,  in  fact,  allowed  ^^^i^  d 
them.    In  my  opinion,  therefore,  •^**"*'T,_n-|  a^ 
take  quite  the  same  view  as  North,  /-» thu  app*" 
faU. 

BowBK,  L.J.— A  great  portion  of  the  •jSttfit* 
devoted  to  the  discussion  of  a  m^^^^JI^MBt.  ^ 
my  opinion,  unneoessary  to  pronoanoe  *  <]T^fer 
think  this  case  most  be  dedded  on  tbe  poiat^"^ 
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ttt — that  there  has  been,  io  this  oaae,  saoh 

and  acqaietoenee  on  the  part  of  Beat  to  the 

el  this  fend  to  Newman,  that  it  is  impossible 

toliMy.vho  represents  Best,  to  be  beard  to 

el  the  tnasfer.    The  only  point  of  law  really 

■Ims  ii  the  point  whiuh  is  ooncerned  with  the 

iltte  interest  aoqnired  by  Sowdon  under  Mrs. 

lO^  becBose  it  is  necessary  to  see  how  far 

■Htreeted  in  this  fand,  and  how  far  anyone 

I    interested    in    it.      It    appears 

\B  we  have  decided  that,  all  that 

question  of  fact. 

the  interest  taken  by  W.  H.  Sowdon  under 

wiU  ?    Was  it  a  gift  to  himat  the  age  of 

it  on  bis  snrviTing  that  age,  or  was  it  a 

f    That  seems  to  me  to  be  a  pure  question  of 

•  We  have  the  advantage  of  the  construction 

re  Earft  TtubU  the  court  put  on  a  similar 

applying  similar  reasoning,  which  reasoning 

itself  to  one's  sense  of  what  is  right  and  in 

authority  to  guide  us,  I  cannot  help  thinking 

be  very  little  doubt  on  the  point,  but  that  the 

ikoi  by  W.  H.  Sowdon  under  Mrs.  Sowdon's 

•  vested  intereet ;  and  that  in  the  events  which 

there  was  an  absolute  appointment  by 

s^^^P^  mtMM.    Upon  the  other  points  I  will  not  go 

m^^^f^  "^^^  Cotton,  L. J.,  has  already  said.    The 

with  the  authority  of  Best,  and  arriving  as 

conclusion  that  this  is  not  an  action  by 

under  W.  H.  Sowdon's  will,  but  by  the 

of  Best's  estate  it  would  be  unjust  to  allow 

tative  in  this  action  to  complain  of  what 

with  Best's  authority  and  sanction,  I  therefore 

though  upon  quite  different  grounds,  the 

of  North,  J.,  mu9t  be  ai&rmed. 

iUnk  that  the  point  which  has  been  made  and 

oar  jndgment  turns  is  a   point  which  was 

the  CMvt  below.     It  appears  from  the  report 

ft,  )n^  not  give  effect  to  it,  but  he  seems  not 

laan  paifsotly  instructed  upon  the  materials 

,  i«tatte  real  character  of  this  action.    He 

I  i»  Am  tbo^ht  that  it  was  an  action  maintained 

^  *  '  of    the    beneficiaries    under  W.   H. 

0  «£U.    If  inatead  of  taking  that  view  he  had 

Ite  which  we  take,  he  must  have  also  come  to 

to  the  plaintiff. 

^^^•■"'Xrpon  the  question  of  the  construction  of 
i*a  wOl,  and  upon  the  other  questions  as  to 
8  incapacity  to  maintain  this  action   after 
place  in  the  lifetime  of  Best,  1  have  nothing 
what  has  been  said  by  my  learned  brethren 
express  my  entire  concurrence  with  their  views, 
e  other  questions  which  were  discussed  In  the 
it  of  North,  J.,  I  neither  express  assent  or  dis- 
agree,   therefore,   that  this  appeal  must  be 
with  costs. 

[  diwiissed. 

a,  Lambertt  Peteh,  &  Shakesptar;  Stoeken  A 


Stgfi    CouTt    a(    SPwttCf* 


Ohan.  Div.  1 
Pearson,  J.  ( 
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JeNNEB-EuST  t^.  KsEDHilK.   (a.) 

Mortgage  —  Foredo9ure  ah$oluie  —  BenU  received  hy 
receiver  after  certificate  but  before  the  day  fixed  for 
redeinpUon-^Opcning  forecloeure — Further  account. 

The  recnver,  appointed  before  jufJgment  in  a  fore^ 
cloiure  action,  recnved  rents  after  the  chief  clerk  had 
made  his  certificate^  but  before  the  day  fixed  for  payment 
of  the  mortgage  money. 

Held,  that  a  further  account  must  be  taJeen  and  a 
further  period  of  one  month  from  the  date  of  the 
new  certificate  given  to  the  mortgagor  to  redeem. 

Motion. 

This  was  a  foreclosure  action.  A  receiver  of  the 
rents  of  the  mortgaged  property  was  appointed  by  an 
order  of  July,  1888.  The  usual  foreclosure  judgment 
was  given  in  April,  1884,  and  the  time  fixed  for  redemp- 
tion was  six  months  after  the  date  of  the  chief  clerk's 
certificate.  The  account  was  taken  in  chambers,  and 
the  certificate  was  made  on  July  2,  1885.  Before  the 
day  fixed  for  payment  of  the  mortgage  money,  the 
receiver  received  a  sum  of  Xl,094  for  rents. 

Feb.  6.^The  mortgagees  now  moved  for  an  order  for 
foreclosure  absolute,  and  asked  that  the  receiver  might 
be  discharged  without  passing  his  accounts,  and  that  he 
might  be  ordered  to  pay  the  sum  of  £1,094  to  the 
mortgagees.  It  was  suggested  by  the  registrar  that 
the  effect  of  this  order  would  be  to  open  the  fore- 
closure. 

Nalder,  for  the  mortgagees. 

Pbabson,  J. — I  think  that,  as  the  money  is  in  the 
hands  of  the  receiver,  who  is  an  officer  of  the  court,  it 
is  the  same  thing  as  if  it  were  in  the  hands  of  the 
court,  and  that,  therefore,  the  order  asked  for  will  not 
open  the  foreclosure.  I  do  not  think,  however,  that  I 
ought  to  make  the  order  in  the  absence  of  the  mort- 
gagor, for  the  mortgagor  might  say  that,  if  he  had 
received  the  £1,094,  he  might  have  been  able  to  redeem. 
The  mortgagor  must  be  served  vrith  notice  of  motion, 
and,  if  he  makes  no  objection,  I  will  make  the  order. 
I  should  have  no  difficulty  in  discharging  the  receiver  if 
he  had  not  received  anything. 

Feb.  13. — ^The  application  was  renewed.  The  mort« 
gagor  had  been  served,  and  now  appeared. 

Nalder,  for  the  mortgagees. 

WilliS'Bund,  for  the  mortgagor. — If  a  mortgagee 
receives  rent  before  the  day  fixed  for  payment,  that 
opens  the  foreclosure,  and  the  fact  that  the  rente  have 
been  received  by  a  receiver  makes  no  difference : 
Oeldard  v.  Hornby,  1  Hare  251  ;  Frees  v.  Oohe,  L.  R.  6 
Oh.  645.  The  matter  ought  to  be  referred  back  to 
chambers  to  have  a  further  account  taken  and  a  fresh 
time  fixed  for  redemption. 

Nodder,  in  reply.— The  rents  have  been  paid  by  the 
tenants.  We  are  the  owners  of  the  estate,  and,  there- 
fore, entitled  to  the  rente.  In  OonsUMe  v.  Homck,  7 
W.  B.  160,  5  Jur.  N.  S.  331,  the  mortgagee  received 
rent  before  obtaining  an  order  for  final  foreclosure^  and 
Page-Wood,  V.O.,  did  not  think  that  any  further  account 
was  necessary. 

He  also  referred  to  Wehekr  v.  Pottefon,  32  W.  B. 
581,  25  Oh.  D.  626. 

(a.)  Beported  by  Qt.  £.  JamxY,  Esq.,  Barristex-at- 
Ism. 
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Pbabson,  J. — ^I  am  of  opinion  that  I  oannot  make  the 
Older  abBolate  in  thia  caee.  It  app€wn  that  before  the 
original  judgment  was  given  a  reoeiver  wae  appointed, 
and  this  reoeiver  has,  since  the  date  of  the  ludgment, 
reoeived  the  sum  of  £1,094  for  rents^  and  thii  sun  has 
not  been  taken  into  aooonnt  in  the  chief  clerk's  oertifl* 
oate.  Defanlt  has  been  made  in  payment  of  what  has 
been  fonnd  due  by  the  oertifioate,  and  I  am  now  asked 
to  make  the  nsnal  order  for  foreclosure  absolute,  to 
discharge  the  reoeiTer  without  passfaig  his  accounts, 
and  to  order  him  to  pay  this  money  to  the  mortgagees. 
To  my  mind  it  is  plain  that  this  sum,  being  in  the 
hands  of  the  reoeiyer,  ought  to  go  in  reduction  of  what 
is  due  to  the  mortgagees,  and  as  the  reoeiTor  received  it 
before  the  time  fixed  for  redemption,  I  cannot  hold  that 
the  certificate  is  bhiding  on  the  mortgagor.  No  doubt, 
it  a  mortgagee  has  obtained,  or  is  in  a  position  to 
obtain,  an  order  for  foreclosure  absolute,  the  subsequent 
receipt  of  rents  by  him  would  not  open  the  foreclosure, 
because,  in  such  a  case,  he  would  have  become  the 
absolute  owner  of  the  property  before  the  rents  had 
been  receiyed.  In  the  present  case  the  rents  were 
recdyed  before  the  mortgagees  had  become  the  abeo- 
lute  owners  of  the  mortgaged  property.  The  accounts 
of  the  reoeiyer  must,  therefore,  be  passed,  and  a  further 
account  must  be  taken  of  what  is  due  to  the  mortgagees. 
The  chief  derk  must  make  his  oertiflcate,  and  I  flz  one 
month,  from  the  date  of  such  oertifloate  as  the  day  for 
payment.  The  costs  of  this  application  must  be  costs  in 
the  action. 

Solicitors  for  the  mortgagees,  CcUytr'Briikno^ 
WUher$,  EumU  4  Hill. 

Solicitor  for  the  mortgagor,  A.  Hunt. 


Chan.  Bly. 
V.O.B. 


I  March  6. 

HoABE  r.  SiBPHsirs.  {a.) 

Mortgage — Foreeloeure^De/atdt  in  payment  on  day 
fioid  for  redempiion-^BeoHver^'Binta  rteeived  iince 
cer^ficaU^ForocHon/re  ah$olute. 

In  a/orecloiure  adion  a  reooiver  had  been  appointed 
and  an  order  for  foroeUmiire  made^  the  Ume  Jkoed/or 
rtdempihn  Mng  sto  monthe  <tfter  the  date  of  the  chief 
deriee  cerUficaie.  The  mortgagor  made  d^mUt  inpay- 
ment. 

HeU  that,  notwithetanding  that  the  receiver  had  in  his 
hande  rente  paid  hetween  the  date  of  the  certificate  atnd 
the  day  fused  for  redemption^  an  order  for  foredoeure 
absolute  shouid  he  made. 

Motion. 

Judgment  for  foreclosure  was  pronounced  on  the  8th 
of  Noyember,  1883,  the  time  fixed  for  redemption  being 
iiz  months  after  the  chief  clerk's  certificate. 

On  the  81st  of  March,  1884,  an  order  was  made 
appointing  a  reoeiyer. 

On  the  10th  of  August,  1886,  the  chief  clerk  made  a 
certificate  showing  that  £49,31^1  Is.  3d.  was  due  on  the 
mortgage. 

The  eyidence  showed  that  the  mortgagor  did  not 
attend  at  the  time  and  place  fixed  for  redemption, 
that  no  part  of  the  money  had  been  paid,  and  that  the 
property  was  now  worth  much  leas  than  the  sum  found 
by  the  chief  derk  to  be  due. 

The  racdver  had  in  his  hands  £1,757,  representing 
rents  reedyed  between  the  10th  of  August  (the  date  of 
the  certificate)  and  the  10th  of  Fd>ruaiy,  1886  (the 
time  fixed  for  redemption). 

(d.)  Reported  by  H«  a  Bovbb,  Esq.,  Barrister>at-Iiaw.  J  (a.)  Beported  by  H.  0.  Bonu,  £!«• 


that] 


Notice   of   the   motion   had 
defendants,  but  they  did  not  appear. 

The  pUUntiff s  now  moyed  for  an  order  of 
absolute,  that  they  might  be  let  into 
mortgaged  property  mentioned  in  the  i 
8th  of  November,  1883  ;  that  the  reodTsr 
the  pbintiffs  the  balance  in  his  hands 
be  discharged  without  passing  his 
His  recoguiaances  might  be  yaoated. 

Marten,  Q.C.,  and  W.  Morehead,  for 
This  is  the  usud  form  of  order,  but  a  < 
arisen  owing  to  the  dedrion  of  Pearson,  J.,  i 
Fust  y.  Needham,  ante,  p.  409.    If  that  ( 
the  mortgagor  can  continue  making  simikr  i 
and  no  order  for  foreclosure  abeolute  osn  svi 

Bacon,  Y.O.,  made  the  order  in  the  tiiai| 
notice  of  motion. 

Solidtorsy  Tylee,  Wickham,  Moberly.  Jb ! 


Ohan.  Diy.  1 
V.C.B.     J 

In  re  Eabl  of  Atubfobd's  Sbuled 

Settlement  —  Proceeding  taken  for  the  , 
setUed  land^TiUe  of  honour — Ineorportdi 
ment^Suoeeseion  to  tiOe-^Ooete^SaSdf 
1882  (45  4  46  Vid.  c.  38).  s.  S,  Stf»-a 
a.  36. 

A  peer  proved,  before  the  committee  ef  ^ 
House  of  Lords,  his  right  to  the  tiUe,  aid 
thereupon  made  in  the  Chancery  Divisin 
trustees  of  estates  settled  soaato  devolve  wUh  Ai| 
give  them  up  to  him. 

HM,  that  the  proceedings  before  (he  B(m 
had  been  taken  for  the  protection  of  sd&ed' 
the  meaning  of  section  36  of  the  SetUed  Lam 
and  that  the  coets  ought  to  be  paid  oetrf^l 
subyeet  to  the  settlement 


%Adjoumed  i 

Thia  was  an  application  by  the  Barl  of  i 
the  proceedings  taken  by  Um  before  ths  I 
Priyileges  of  the  House  of  Lords  for  a^ 
daim  to  the  earldom  might  be  approfed  i 
taken  for  the  protection  of  the  aettied  land  i 
with  the  earldom,  and  that  the  trustees  dti 
might  be  ordered  to  pay  the  costs,  ehaigei,  v  j 
as  between  solidtor  and  dient,  incurred  by  tM 
in  rdation  tosuchprooeedhags  out  of  moaejiiA"' 
or  the  first  money,  bdng  capitd  moo^  tf* 
the  settiement,  which  they  should  reoeifs; 
meantime,  snob  costs  should  be  a  obsfgs  o 
and  that  the  ocetsof  allpartiea  to  tfaepmtt^i 
should  be  similarly  paid. 

The  eatatee  now  stood  limited  to  the  SsAdi 
for  life,  with  remdnder  to  the  use  of  bii  m  > 
sons  successiyely  in  tail  male.  ^ 

The  late  earl  died  on  the  13th  of  Jsaaii7f  ^" 
the  proceedings  in  the  House  of  Lordi  ««^  ^ 
necessary  by  an  unsuccessful  daim  to  the  t 
behalf  of  an  infant  who  was  held  to  bsiUc 

On  the  6th  of  May,  1885,  Bacon,  V.O.,  l 
directing  the  trustees  to  remain  in  poweiiioBiw" 
the  estates  till  further  order. 

On  the  6th  of  July  the   House  of  Uns^  ^ 
fayour  of  the  applicant  (see  11  App.  Oss-  ^h 
took  his  seat  on  the  24th.  .    ^  , 

On  the  12th  of  August,  Bscon,  V*<^  ^  "ft 
which  redtod  the  proceedings  bdoretfaf  ^^ 
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dtawUd  tii«  tnuteei  to  gi? e  up  poasanion  of  tho  ostetM 
to  the  appUoaat. 

Millar,  Q.O^  and  W.  C.  Bruce,  lot  Loid  AylMfoid.— 
The  prooeedinga  before  the  House  of  Lorda  really  took 
the  place  of  an  action  of  ejectment,  which  wonld  have 
been  neeeioary  if  the  applicant  had  not  been  a  peer,  and 
tbey  were,  therefbre,  taken  for  the  protection  of  settled 
land  within  section  36  of  the  Settled  Land  Act,  1882. 
Land  indndes  a  title :  section  2,  snb-aeotions  3,  10 ; 
In  re  Sir  J,  BiveU  Camoc's  WiU,  S3  W.  B.  837,  30 
Gb.  D.  136. 

i^«  W.  Madean,  for  Lord  Gaemsey,  the  infont  eldest 
!  nn  of  the  applicant,  submitted  that  the  proceedings 
\  had  beenfor  his  benefit,  and  that  he  could  not  resist  the 
^    application* 

\       Dammey^  for  the  trustees. 

I  Bjkcosr,  V.(X*-It  appears  to  me  quite  dear,  upon  the  eon. 
I  itraotion  of  the  Act  of  Parliament,  that  the  proceedings 
I  vhSeh  haia  been  taken  were  for  the  protection  of  the 
land.  Of  course,  I  should  have  been  greatly  fortified,  if 
!  I  entertained  any  doubt  about  it,  by  the  recent  dedsipn 
-  of  Ohitty,  J. ;  but,  in  my  opinion,  it  is  plain  and  dear, 
^  and  is  a  Just  construction  of  the  Act  of  Parliament  that 
the  land  ought  to  bear  the  expenses  of  the  proceedings 
i|  whioh  have  t>een  taken,  the  result  of  which  has  been,  and 
the  objsct  of  which  was,  the  protection  of  the  land.  I 
find  no  difficulty,  therefore,  in  middng  an  older  in  the 
terms  of  the  summons.  The  costs  as  between  solidtor 
aad  client  will  indude  the  costs  of  all  parties  to  the 
present  application. 

fldiottns,  Bmndl^  Daweon,  4  Bmneli ;  F.  LweU 


In  re  Wm  AmoAM  Txukbafh  Co. 

Oompany  —  Bedudion  of  capital  ^-^Adveriieement  of 
pintian — Be/erenee  to  ehamhers -^  Diepeneing  with 
foofde  *<  and  reduced  ^^-^Companiee  Aet,  1867,  ee.  9, 
10,  11,  18,  ll^Omnpaniee  Act,  1877,  ee.  3,  4— 
OcMrdl  Order,  March,  1868,  rr.  2*20. 

A  UmtiUd  oompany  which  had  ieeued  only  a  email 
portion  of  He  eharee  on  which  nothing  had  been  paid, 
preeented  a  pdiUon  for  the  confirmation  hy  the  court  of 
a  reeohdion  paeeed  iy  the  oompany  reducing  He  capital 
from  iSl,000,000  to  £400,000,  and  for  liberty  to  diepenee 
with  the  werde  **aeid  rede^d*'  ae  part  of  the  name  of 
the  oompany.  No  proepeetue  of  the  oompany  had  hem 
ieeaed.  The  only  creditor  of  the  oompany  eoneented  to 
the  rodeuHon.  The  preeentaHon  of  the  peMion  had  been 
oderrtieed. 

Held,  thai  the  order  confirming  the  rmokdion  might 
U  made  of  once  withcnt  any  r^erenee  to  chamhere,  and 
mthout  any  further  advertieement ;  and  that  the  uee  of 
the  worde  "  and  reducod  '*  might  be  diepeneed  with  on 
(hi  producUan  of  an  c^ffldavU  that  no  proepeetue  had 
Umieeued, 

Potltkm. 

This  was  a  petition  by  the  West  African  Tdegrafrii 
Oo^  limited,  thata  spedal  resolution  passed  on  the  19th 
of  iaauavy,  and  confirmed  on  the  5th  of  February,  1886, 
^  ttie  zeductlosi  of  the  capital  of  the  compeny,  might  be 
%nfiinned  by  the  court,  and  that  the  addition  of  the 
^xds  **  and  reduced  "  to  the  company's  name  might  be 

^i^eneed  with. 

"■^ 

(sk)  Bspoited  by  a.  fi*  Jmmax,  Bsg.i  Bagieter-at* 
bwr* 


The  eompanjp  was  incorporated  on  the  29th  of  Sep- 
tember, 1886,  for  the  pnrpcee  of  purchasing,  manufac» 
turing,  and  working  tdegraph  wires  and  cables  for  tde- 
graphiB  or  tdephones. 

The  nominal  capital  of  the  company  was  £1,000,000, 
divided  into  100,000  shares  of  £10  each.  The  company 
had  only  issued  2,000  of  its  shares,  and  nothing  had 
been  paid  up  on  them. 

On  the  19th  of  January  a  resolution  was  passed,  and 
confirmed  on  the  6th  of  February,  1886,  that  the  capital  of 
the  company  be  reduced  to  £400,000,  divided  into  40,000 
shares  of  £10  each.  Ko  prospectus  of  the  company  had 
been  issued,  the  2,000  shaies  that  had  been  issued  having 
been  subscribed  for  privately.  With  the  exception  of  a 
small  sum  due  for  weekly  wages,  there  was  only  one 
creditor  of  the  company.  This  creditor,  to  whom  the 
oompany  owed  £3,800,  consented  to  the  proposed  order. 
By  the  leave  of  the  Judge,  obtained  on  the  8th  of 
February,  the  petition  was  brought  on  for  hearing 
without  any  reference  to  chambers,  and  the  use  of  the 
words  **  and  reduced  "  was  dispensed  with  until  the  hear- 
ing. 

The  presentation  of  the  petition  had  been  advertised. 

Everitt,  Q.O.,  and  Latham,  for  the  company.— The 
court  will  not,  in  the  pr^nt  case,  direct  an  inquiry  in 
chambers,  or  any  further  advertisement  of  the  petition. 
It  not  proposed  to  alter  the  liability  of  any  shareholder. 
Notice  has  been  given  to  creditors.  Only  one  has  ap- 
peared, and  he  consents  to  the  proposed  order.  The 
court  has  a  discretion,  and  the  present  case  is  one  in 
Which  that  discretion  should  be  ezerdsed :  In  re  Tam^ 
braeherry  Eetatee  Ch.,  29  Oh.  D.  683,  33  W.  B.  Dig.  89. 

Stirling,  for  the  creditor,  consented. 

Pbabson,  J.— I  consider  that,  where  there  is  a  trading 
oompany  which  starts  with  a  large  capital  and  that 
capital  is  subsequently  reduced,  those  who  are  asked  to 
subscribe  ought  to  know  of  the  proposed  vsduotlon, 
since  they  might  be  induced  to  subscribe  on  the  faith  of 
the  large  capitoL  In  the  present  case,  as  no  prospectus 
has  been  issued,  these  reasons  do  not  apply.  I  think, 
therefore,  you  may  take  your  order,  Mr.  Everitt,  subject 
to  an  alfidarit  being  produced  that  no  prospectus  has 
been  issued  by  the  company.  If  no  aflldavlt  is  pro- 
duced the  words  *<and  reduced"  must  be  used  for  six 
wedn.    The  order  must  be  advertised. 

Solidtors,  Freehfielde  db  WiUiame  ;  Murray,  Sutchine, 
<fi  Stirling. 


Q.  B.  Div.  (Mathew  and  A.  L.  Smith,  JJ.)   Maidi  15. 
Datet  ff.  Thompboit.  («.) 
Inland  revenue-^Carriage  taxr^Coachmaker — Lending 

A  ooaehhuHdor  who  knde  a  carriage  out  of  hie  etoek  to 
a  euetomer  whoee  carriage  he  ie  repairing  ie  not  liable  to 
pay  for  a  licence  on  euch  carriage  lent,  eince  Tie  doee  not 
keep  euch  carriage  for  uee  nor  keep  it  to  Ut  for  hire 
under  the  terme  of  32  A  33  Vict,  c  14,  f.  18,  or  38 
Vict,  c  23,  e.  11. 

Appeal  on  special  case  stoted  by  police  magistrate. 

l^e  defendant,  in  this  case  the  respondent,  was  a 
coachbuilder  who  had  undertaken  to  repair  a  carriage  for 
Mr.  Edward  Thompson.  Pending  these  repairs,  the  de- 
fendant lent  to  Mr.  E.  Thompson,  for  a  period  less  than 
a  year,  a  carriage  out  of  his  stock-in-trade.  The  Inland 
Revenue  officer   thereupon  summoned  the  defendant 


{a^  Beported  by  Stbhobb  L.  Hollaic9^  Esq.,  Banister* 
at-Law. 
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for  using  this  carriage  without  ha  Ting  obtained  a 
licence.  The  defendant  denied  liability,  and,  upon  the 
bearing  at  the  Wandsworth  Police  Court,  Mr.  Paget 
dismissed  the  summons,  on  the  ground  that  the  defend- 
ant did  not  '*  keep  this  carriage  for  use." 
The  plaintifE  now  appealed. 

Danckweris  (5.  8.  Wright  with  him),  for  the  appel- 
lant.—By  s.  18  of  32  &  33  Vict.  c.  14,  the  person  who  keeps 
the  carriage  is  the  person  liable.  By  s.  19,  sub-section 
7,  **  Every  person  who  shall  let  any  carriage  for  hire  shall 
be  deemed  to  be  the  person  keeping  such  carriage.'* 
This  sub-section  is  however  repealed  by  38  Vict.  c.  23, 
fl«  11,  which  enacts  that  "  any  person  who  shall  let  auy 
carnage  for  hire  for  any  period  less  than  one  year 
shall,  for  the  purposes  of  the  Act,  be  deemed  to  be  the 
person  keeping  such  carriage."  If  the  respondent  lends 
out  a  carriage,  he  must  be  held  to  "  keep  such  carriage  " 
for  the  use  of  customers.  Mr.  £.  Thompson  had  only 
paid  a  15s.  licence  for  his  own  carriage,  but  the  carriage 
lent  by  the  respondent  would  require  a  £2  2s.  licence. 
The  revenue  was,,  therefore,  defrauded  if  the  respondent, 
who  alone,  under  the  Act,  oould  be  held  "  to  keep  "  the 
carriage,  did  not  pay  for  such  a  licence. 

The  Respondent^  in  person. — I  do  not  keep  these 
carriages  for  my  use.  Why  should  I  pay  for  a  licence 
for  another  man  to  use  these  carriages  if  he  chooses  to 
use  one  while  his  own  is  under  repair  ?  And  how  am  I, 
before  lending  a  carriage,  to  call  upon  such  a  man  to 
pay  for  a  fresh  licence  when  be  has  already  paid  for  one 
for  his  own  use  of  a  carriage  during  the  year  P  Such  a 
course  would  be  unfair  on  both  parties.  If  a  man's 
servant  gets  ill,  and  he  takes  on  another  for  the  time 
that  the  first  is  incapable,  has  he  to  take  out  a  fresh 
licence  F  A  carriage  under  repair  is  not  a  carriage,  only 
a  part  of  one. 

Mathbw,  J.-i— I  think/  the  magistrate  was  right  in 
dismissing  the  summons  against  the  respondent  in  this 
case.  We  are  dealing  with  taxation  under  these  pro- 
ceedings, and,  before  we  can  say  that  a  tax  has  been 
imposed,  we  must  dearly  find  the  words  creating  such  a 
tax  under  the  Acts  brought  to  our  notice.  It  is  said  by 
the  counsel  for  the  appellant  that,  when  a  man  has 
paid  an  annual  duty  for  a  carriage,  but,  from  accident 
or  misfortune,  he  loses  the  use  of  that  carriage  for  a 
portion  of  the  time,  he  becomes  liable  for  a  double  duty 
If  he  replaces  that  carriage  by  a  new  one.  This  seems 
a  grossly  inequitable  charge,  for  a  man  might  have,  as 
in  this  case,  already  paid  a  lower  duty  for  the  use  and 
accommodation  of  a  carriage,  and  yet,  because  he  loses 
that  use  and  endeavours  to  regain  some  such  accommo- 
dation, he  is  to  be  held  liable  to  pay  a  higher  duty, 
either  the  whole  or  a  portion  of  it.  I  think  the  language 
of  the  Acts  fails  to  show  that  there  is  any  such  liability. 
They  point  out  that  any  person  who  lets  carriages  for 
hire  shall  be  deemed  to  keep  such  carriages  since  they 
are  kept  by  such  person  for  use.  But  that  is  not 
the  case  here,  where  the  carriage  is  one  of  a  stock  for 
sale,  and  is  only  lent  to  replace  another  which  is  left  in  the 
respondent's  charge  for  repair.  I  think  the  appellant's 
counsel  have  failed  to  answer  the  case  exempUfied  by 
the  respondent's  iUustration  of  the  replacing  of  a  sick 
servant  by  the  engagement  of  another  in  his  place.  It 
cannot  be  said  that,  when  you  have  paid  a  duty  for 
keeping  a  servant,  you  are  to  pay  it  over  again  for 
replacing  him  because  of  your  misfortune  in  losing  his 
services.  A.ny  such  system  of  charging  would,  I 
think,  seriously  check  and  endanger  useful  trades, 
and,  as  the  Acts  rightly  do  not  seem  intended  to 
support  such  a  oonatruction,  this  appeal  must  be  dis- 
snisaed. 

A.  L.  Smith,  J. — "Keeping"  a  carriage  must  mean 
keeping  it  **  for  use  "  either  for  oneself  or  for  customers, 
but  th^  respondent  dearly  does  not  keep  these  oarriagea 


either  for  his  own  use  or  for  that  of  his  coffiomcn^j 
for  sale,  and  the  mere  loan  of  one  such  carriage 
he  is  repairing  another  does  not  bring  bioi  fithii 
above  meaniag  or  make  him  liable  to  the  tax. 

^  Appeal  diemisied. 

Solicitors  for  the  appellant,   The  Solkiiffrt /^ 
Treasury, 


Q.  B.  Biv.  (Mathew  and  A.  L.  Smith,  JJ.]  Un.^ 

EccLEs  V.  Gttakdians  of  Wieeau.  Ui 

PuhUc  Bealth  Act,  1875  (38  «fe  89   Vid.  c.8 
257,   261,   2eS-^8treet-^Highway  repainli 
inhabitants  at  large — Sewering  and 
diction  of  fuatices. 

On  proceedings  hy  a  local  authority  to  i 
frontager  his  proportion  of  expenses  in 
execution  of  works  under  section  150  of  the  I 
Ad,  1875,  it  is  within  the  jurisdieHon  of } 
inquire   wheiher  the  place  in  gueiti(m,  u  aj 
whether  it  is  a  highway  repairable  hy  the  iW 
large. 

E^g.  V.  Recorder  of  Sheffield,   Ex  parte 
W.  B.  82, 12  Q,  B.  D.  142,  considered. 

Oase  stated  under  20  &  21  Vict.  c.  43,  and  ^ 
Vict.  0.  49. 

The  appellant  Ecdes.  was  the  owner  of  ^ 
fronting  on  Lake-place  within  the  sanitary  ^ 
the  respondents.  The  respondents  hariog,  is  f 
of  section  150  of  the  Public  Health  Act,  1875,  • 
certain  works  of  sewering  and  paving  in  Lsks-pl 
proceedings  before  justices  to  recover  from  T' 
frontager,  his  proportion  of  the  expenses  so  t 

The  question  was  as  to  the  juriedictionof  tksij 
to  determine  whether  I/ake-place  was  a  street,  flff 
it  was  a  highway  repairable  by  the  inhabitsatof 

The  justices  held  that  they  had  no  such  jf 
and  they  ordered  the  appellant  to  pay  til' 
manded. 

Walton,  for  the  appellant.— Although  the 
ment  is  conclusive  unless  disputed  within  tiwjjj 
still  it  must  be  a  question  for  the  jastioes  wW 
case  is  within  the  Act  at  all.     Under  the  Pobw^ 
Act,  1848,  it  was  held  to  be  a  question  for  w«  f 
whether  a  street  was  a  highway  repairable  bftw^^ 
tants  at  large:  HeshHh  v.  Atherton  BeardtW 
58,   L.  K.  9  Q.  B.  4.    It  baa  not  been 
decided  since  the  Act  of  1875,  but  there  ef^ 
that  effect :  Boumemouih  Commissionen  ▼•  (J 
W.  E.  280,  14  Q.  B.  D.  87  ;  Lewis  v.  ^%, 
Authority,  47  L.  J.  M.  0.  101,  26  W.  B.  W  »* 

Pickford  (ITewson  with  him),  for  the  tespoa' 
The  appellant's  proper  course  was  to  •*^'*"*u-- 
to  the  liocal  (Government  Board,  '»"^*' "^^JJlgi 
within  twenty-one  days  of  the  demand  for  P^J^ 
Beg.  V.  Becorder  of  Sheffield,  Ex  p^rU  ^^ji^ 
704.  11  Q.  B.  D.  291,i>er  Cave,  J.,  and  in  tw  v«- 
Appeal,  32  W.  R.  82, 12  a  B.  D.  142  ;  /f«?'  '  - 
Government  Board,  31  W.  K.  72,  10  Q-  f'^j^ 
There  is  a  didium  that  the  justices  bafs  no  jn  ^^ 
to  enter  into  thie  question :  R^.  t.  EuW»h  ^ 
724, 6  Q.  B.  D.  300.  ,  „     .  tfltr.tl 

He  also  dtod  Oook  ▼.  Ipiunch  Local Bomj^^ 


(a.)  Reported  by  F.  G.  R«(kui,  Eaq** 


B.«i.t*^^ 
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n  OovRT. 


EccLBt  V.  GuABOiANs  ov  WiRiALL  TJxioir.-^HoMm  V.  Oadkak. 


High  Ooubt, 


L  H.  6  a  B.  451,  and  Tunhridge  WtXlt  Board  ▼. 
9^, »  W.  B.  450,  5  Ex.  D.  199. 

tttonnpbei 

Cur.  adv.  vidt, 

1 13.— XiTEBW,  J.— This  case  raiies  an  import - 
It  adtr  the  Public  Health  Act,  1875.  The 
It,  M  proceedings  being  taken  against  him  to 
ill  proportion  of  these  expeDsee,  proposed  to 
M  tfae  alleged  street  was  not  a  street,  or  if  it 
Oat  is  vas  repairable  by  the  inhabitants  at 
(iered  to  give  evidenoe  on  the  point ;  but  the 
thinking  that  their  duty  was  purely  minis- 
~  to  go  into  the  qneskion.  The  sections  of 
fUeb  «e  have  to  consider  are  seotions  IdO,  257, 
~  iM.  These  sections  show  that  a  person 
vith  inch  expenses  may  object,  either  by 
Ig  arbitration  within  three  months  of  receiving 
U  his  apportionment,  or  by  memorializing  the 
t  Board  within  twen^-one  days  after 
sfpsymenti  Bot  the  defendant  says  that,  if 
«C  these  eoarses  be  taken,  still  the  result  is  not 
coDcIiisiTe  against  him.  He  argnes  that  a 
•  is  still  open  to  him  if  he  wishes  to  raise 
i^iicUoD  as  the  present— that  is,  that  he  may 
"  poceedings  are  taken  against  him  by  the 
and  then  take  the  objection  that  he  is 
Ml  the  ground  that  the  place  in  question  is 
sad  that  he  may  give  evidence  on  that 
the  jQstices«  And  looking  at  the  language 
>ict,Ithhik  it  was  certainly  meant  that  a  court 
vj  jorisdictjon  should  examine  the  ground  of 
then  the  objection  is  of  this  character.  I 
this  is  shown  by  section  261,  which  says  that 
«l  Ins  that  £50  may  be  recovered  in  the  county 
nd  ihich  clearlT'  implies  that  sums  over  that 
"  luy  he  recovered  by  action  in  the  supezior 

*V|BiAlor  the  vespondents  that  the  position  of 
t^tfgedinider  aection  150  is  similar  to  that  of 
'c^^fg^d  vith  a  ^xwr-rate,  where  a  warrant  must 
MsjBsiter  of  course,  the  duty  of  the  magistrate  in 
iM  M^goBly  ministerial.  And  they  relied  on  Sx 
Iftti^  SI  showing  that  the  appellant's  remedy  was, 
I  Metioii  268,  by  a.ppeal  to  the  Local  Government 
I  Bat  Ho  not  thisk  that  Cave,  J.,  intended  to  lay 
|*><^  >  general  propoaitaon  as  is  contended  for,  and 
|OHirt  of  Appeal  the  Master  of  the  Bolls  carefully 
M  from  expressing  an  opinion  that  the  question 
^  casBDot  be  raised  before  the  magistrates.  It 
I  that  it  was  open  to  the  appellant  to  memorialize 
""I  Gofemment  Board,  and  it  may  be  that  if  he 
M  that  course,  their  decision  would  have  been 
l<m  him.  But  I  cannot  think  the  Local  Govern ' 
I  has  exdnsive  jurisdiction, 
therefore,  of  opinion  that  this  point  might 
^  railed  before  the  justices,  and  that  their 
t  BTiit  be  set  aside,  and  the  case  remitted  to 

P^  8iisB,  J. — ^The  question  is.  Was  it  competent 
fj^ll«nt  to  take  his  point  that  Lake-place  was 
[|^  before  the  justices  ?  I  think  it  clear  that 
^qI  the  justices  is  not  ministerial,  because  section 

"^  the  right  of  appeal  to  quarter  sessions.  It  is 
^  by  section  257  the  apportionment  is  binding  if 
^^  within   three    months.      But    here    the 

y  ^<*ircs  to  say  that  he  is  not  liable  for  any- 
b^wense  the  local  authority  had  no  right  to  do  the 
I  ru!  ^  ^d  that  he  ought  to  have  gone  to  the 

woremment  Board.    I  do  not  say  whether  he 

mS\^^*  w.  I  do  not  think,  that  question  is 
T^^y  ^hat  was  said  by  the  Master  of  the  Rolls 

"^belgn  the  Jostleee  that  ho  was  not  liable  at  all 


they  ought  to  have  entertained  it.    I  think  they  erred, 
and  the  case  must  go  back  to  them. 

Case  reniiUed  ;  leave  to  appeal, 

Solidtora  for  the  appellant,  Clare  A  McMoiter,  Liver- 
pool. 

Solicitors  for  the  respondent,  J.,  E,  db  H.  8eoU,  for 
Jamei  T.  Thompeon^  Birkenhead. 


Q.  B.  Div;  (Mathew  and  A.  L.  Smith,  JJ.)    March  12. 

HoM£B  9.  Casmak.  {a.) 

Highway^Wil/ulobitrudion'^ Highway  Ad,  1835  (5  <ft 
6  Will  4,  «.  50),  s.  72. 

H,  itationed  himaelf  on  a  stool  in  a  puhlic  highway 
and  addrfSBtd  a  crowd  of  persons  who  collected  round 
him.  There  was  room  outside  the  crowd  for  foot 
passengers  and  vehicles  to  pass  and  repass, 

Jffeld,  that  he  toas  rightly  convicted  of  wilfully 
olsfr acting  the  fi  ee  passage  of  a  highway  under  section 
72  of  the  Highway  Act,  1835. 

Case  stated  under  20  &  21  Vict.  c.  43,  and  42  &  43 
Vict.  c.  49. 

The  Appellant  was  summoned  before  the  stipandiary 
magistrate  of  Wolverhampton,  and  charged  under 
]  section  72  of  the  Highway  Act,  1835,  with  wilfully 
obstructing  the  free  passage  of  a  certain  highway. 
The  place  in  question  was  the  Bull  Ring  at  Sedgley,  the 
whole  of  which  is  a  public  highway  repaired  by  the 
inhabitants,  being  in  the  form  of  an  irregular  triangle, 
and  situate  at  a  spot  where  six  highways  converge.  On 
the  12th  of  September,  1885,  the  appellant  marched 
into  the  Bull  Bing  at  the  head  of  a  band,  and  there  took 
up  a  position.  A  crowd  of  about  one  hundred  and  fifty 
or  two  hundred  persons  collected,  and  the  appellant 
standing  on  a  stool  addressed  them  for  about  an  hour 
and  a  half.  The  case  stated  that  it  would  have  been 
dangerous  for  any  vehicle  to  have  passed  over  the 
portion  of  the  roadway  where  the  crowd  was  collected, 
and  the  highway  was  thereby  rendered  lesd  commodious. 
There  was,  however,  room  for  persons  and  vehicles  to 
pass  outside  the  crowd.  The  magistrate  held  that  the 
occupation  of  that  part  of  the  highway  on  which  the 
crowd  stood  was  a  wilful  obstruction  of  the  free  passage 
of  the  highway  within  the  meaning  of  section  72  of  the 
Highway  Act,  1835.  And  he  convicted  the  appellant, 
and  fined  him  one  shilling  and  costs.  The  question  was 
whether  the  conviction  was  right. 

J7.  D,  Oresns,  Q.C*,  for  the  appellant.— There  is  no 
evidence  of  anyone  actually  being  obstructed.  And 
there  is  evidence  that  there  was  room  to  pass  along  the 
highway  on  either  side  of  the  cvowd.  If  there  was  any 
obstructioo,  it  was  obstruction  by  the  persons  who  stood 
to  listen,  and  the  appellant  is  not  responsible  for  that ; 
Ball  V.  Ward,  33  L.  T.  N.  8. 170, 24  W.  R.  Dig.  148.  In 
order  to  convict  anyone  under  this  section  itmiist  be  shown 
that  the  obstruction  was  caused  by  him,  and  not  merely 
occabioned  by  him.  Stinson  v.  Browning,  14  W.  R.  395, 
L.  R.  1  0.  P.  321,  shows  that  this  section  is  only  directed 
against  acts  which  do  injury  to  the  highway,  or  cause 
annoyance  to  passengers;  and  Walker  v.  Horner,  24 
W.  R.  95,  1  Q.  B.  D.  4,  shows  that  the  obstruction  must 
be  wilful. 

John  Roset  for  the  respondent,  was  not  called  upon. 

Mathbw,  J.^I  am  of  opinion  that  this  conviction 
must  be  confirmed.  Section  72  of  the  Highway  Act 
says  that    if  any   person  wilfully  obstrncta  the    free 

ta.)  Reported  by  P.  G.  Rucxbb,  Esq.,  Barrister-at-LftW . 
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paasBge  of  any  highway  he  shall  be  liable  to  a  pt&alljr* 
[Hit  lordship  stated  the  faots  as  abore.]  It  is  dear  that 
the  appellant  intended  to  collect  the  erowd  whioh  did  in 
fact  collect.  And  the  question  is  whether  the  abore 
faots  amount  to  an  obstruction  by  him  of  the  ftree 
passage  of  this  highway.  It  was  argued  by  Mr.  Greene 
that  the  plain  interpretation  of  the  words  ol  the  section 
ought  not  to  be  adopted.  He  referred  us  first  to  the 
case  of  Ball  t.  Ward.  That  was  a  case  of  a  Oheap 
Jack  whose  caraTan  stood  three  feet  away  from  a  public 
street,  and  the  obstruction  complained  of  was  caused  by 
the  people  who  stopped  in  the  street  to  listen  to  his 
sales.  But  there  the  complaint  was  under  a  different 
Act— the  Towns  Police  Oausee  Act,  1847  (10  k  11  Yiot. 
o.  89),  8.  28.  That  section  was  directed  against  a 
dJiferent  dass  of  offence  from  the  present.  It  provided 
that  any  person  who,  by  means  of  any  cart.  Ac.,  should 
wilfully  obstruct  any  public  thoroughfare  should  be 
liable  to  a  penalty.  And  there  the  appellant's  caraTan 
was  not  on  the  public  thoroughfare  at  idl.  I  think  that 
that  case  has  no  bearing  on  this. 

Then  there  was  the  case  of  8Un9on  ▼•  Brwoning^ 
where  a  blacksmith  had  a  fire  in  a  wall  on  the  outside  of 
his  premises,  and  it  was  held  that  this  was  not  within 
the  meaning  of  that  part  of  this  section  of  the  Highway 
Act,  which  prohibits  the  making  of  any  fire  within  fifty 
feet  of  the  centre  of  a  carriageway.  But  there  the  thing 
complained  of  was  on  the  man's  own  property ;  and  in 
this  respect,  at  any  rate,  that  case  differed  from  the 
present 

The  last  case  was  Walker  ▼•  JTbmsr,  also  under  the 
same  section.  There  the  cYidence  of  the  alleged 
obstruction  was  that  trees  and  underwood  on  the 
respondent's  land  had  grown  o?er  and  across  the  way  so 
as  to  obstruct  the  free  passage  along  it.  The  majority 
of  the  court  held  that  the  complaint  had  been  rightly 
dismissed.  The  judges  who  so  held  seem  to  me  to  bare 
been  influenced  in  their  decision  by  the  words  "wilfully 
obstruct." 

I  do  not  think  that  these  cases  are  any  authority  for 
adopting  any  other  than  the  natural  interpretation  of  the 
section.  And,  therefore,  I  am  of  opinion  that  the 
conviction  was  proper. 

A*  L.  Smith,  J.— I  am  of  the  same  opinion.  I  do  not 
feel  myself  trammelled  by  any  authority  to  prevent  my 
construing  this  section  according  to  its  natural  meaning. 
[His  lordship  stated  the  facts.]  To  begin  with,  he  was 
undoubtedly  using  the  highway  in  an  unauthorized 
manner,  as  he  was  only  entitled  to  use  it  for  the  purpose 
of  passing  and  repassing.  And,  in  my  opinion,  he 
cannot  be  allowed  to  say  that  he  did  not  cause  the 
crowd  to  oolleet,  as  1  think  he  brought  tho  band  there 
for  the  purpose  of  collecting  a  crowd.  And  the  magis- 
trate has  found  that,  in  fact,  he  caused  an  obstruction 
in  the  highway,  and  prevented  her  Majesty's  subjects 
from  passing  and  repassing  as  they  had  the  right  to  do. 

As  to  Mr.  Greene's  argument  that  there  was  no  ob- 
struction because  there  was  room  to  pass  outside  the 
crowd,  the  answer  is,  that  the  fact  that  he  did  not  cause 
an  obstruction  to  the  whole  highway  makes  no  difference 
to  his  having,  in  fact,  caused  an  obstruction  to  the 
residue. 

Convidion  a  firmed, 

Bolioitors  for  the  appellant,  Clark  A  Co. 

Solicitors  for  the  respondent,  BoUon,  Bohbifu,  Bu$k^ 
A  Co.,  for  W.  E.  TintUy,  Dudley. 


Q.  B.  Div.  (Gkove  and  Btephen,  JJ.) 

Smith  v.  Whetlock.  (s.) 

MaTri9d  Wamm*»  Property  Ad,  1882  (45  i 

75},  s.  19^^Advancei  for  mainU 

BetiraM  on  antieipation. 

Wh^re,  h^are  the  Married  Wmm*t 
1882,  oame  into  operationt  a  fund  imi 
married  uHmtan,  and  the  eMemmt  ( 
doMH  against  aniMpaUon, 

Held,  thai  the  i9th  eedian  of  the  Ad,  mU  I 
epedive,  did  not  ailow  a  judgment  creditor  i 
charging  order  on  thii/und,  even  aUhoug\  (kei 
eoniraded  hy  the  mainied  woman  before  Hu  | 
uMts  made  and  were  far  her  maintenamt  i 
eeeured  to  the  fudgment  creditor  by  a  cAsryi^ 
her  en  the  property  eo  eetUed. 

Appeal  ffom  Field,  J.,  at  chambers. 

The  fftets  were  as  fdUowa:— The 
Whitlook,  was  married  in  1861,  no 
made  on  her  marriage.  In  1870  her  hu 
bankrupt,  and,  while  he  waa  still 
appellant^  at  her  request,  made  eertahi  i 
for  her  maintenance  and  that  of  her  eli 
advances  were  secured  by  a  mortgage  by  1 
of  certain  property  to  become  due  to  her « I 
of  her  unde.  On  his  death  in  1889,  kii  c^ 
administered  in  Chancery,  when  the  i  ' 
£2,400  in  the  India  Three  per  Cents.,  waa  i 
by  the  court  by  a  settlement  containing  the  i 
against  anticipation.  The  appellant,  hsfing  | 
ment  for  £225,  the  amount  of  such  adfiscei^l 
from  the  master  at  chambers  a  chargifig  vi' 
this  fund,  whioh  was  discharged  by  Field,  I 

The  19th  section  of  the  Married  Woaes'i 
Act,  1882,  which  came  hito  operatioa  oa  tti  I 
Januaiy,  1883,  is  as  follows : — 

Nothing  in  this  Act  contained  shidl  i 
affect  any  settlement  or  agreement  foi  s  i 
made  or  to  be  made  whether  before  eri 
respecting  the  property  of  any  mairied  y 
interfere  with    or   render  inoperative  ssjl 
against  anticipation  at  present  attached  itl 
after  attached  to  the  enjoyment  of  any  ] 
come  by  a  woman  under  any  settlement,  i 
a  settlement,  will,  or  other  instrument,  I 
tion  against  anticipation  contained  in  any  i 
agreement  for  a  settlement  of  a  woma&V" 
to  be  made  or  entered  into  by  herself  ( 
validity  against  debU  contracted  l^her  1 
and  no  settlement  or  agreement  for  si 
have  any  greater  force  or  validity  •i*'^'^ 
such  a  woman  than  a  like  settlement  or  r 
settlement  made  or  entered  into  by  s  i 
against  his  creditors. 

Hindmarah  (Montagu  Lueh  with  hin), forAj 
lant.— Section   19  is  retrospective.    The  «*" 
anticipation  is  invalid  against  the  Jodgmeet  < 
This  is  a  voluntary  settlement,  and  woaJd  W  ' 
in  the  case  of  a  man.  .  . 

He  cited  Freeman  v.  Pope,  18  W.  B.  W  * 
Oh.  688  ;    Bureill    v.    Tanner,  32  W* 
Q.  B.  D.  691. 

Church,  for  the  lespondeni— This  deW 
traoted  after  marriage.  This  propsrty  »«"'  fl 
to  the  wife.  ' She  was  only  entitled  to »««*; rj 
which  her  husband  might  at  any  tins  redoeejT 
session,  but,  when  he  did  so,  she  mifht  ^^j^ 
to  a  settlement,  and  the  court  wpuldiew^J^ 

(a.)  Beported  by  A.  P.  Pbbcsvai.  Ksir,  P^ 
at-Law. 
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WsBB  V.  Shaw. 


Hl«H  OOUMT, 


!  the  fund  as  it  oonaiderod  reasonable :  Stanley 
\  M  W.  B,  310,  7  Oh.  D.  689.  J?Mr««  t. 
r  vu  oaftdiiEereiifc  point  fzom  that  in  the  present 

Inplied* 

^  J.— Iihoold  be  -werf  glad  if  I  oonld  have  en- 
nhigB  against  the  wife.  I  think  it  is  a  very 
ns  money  waa  adTanced  by  Mr.  Smith  in 
tlradnaas  and  for  her  maintenance.  We 
r,  administer  the  laar  as  we  find  it.  The 
r  an  Act  of  Parliament,  is  nnnsnally  diffi- 
.  Heading  the  words  in  the  natural 
appear  that  the  latter  part  of  the 
the  former  part  Bat  I  do  not  think 
[  to  do  away  with  the  main  protection 
i  against  antidpation  in  a  settlement 
to  me  that  the  only  way  in  which  the 
I  be  made  InteUigibie  is  by  importing  the  words 
'»"into  the  latter  part  of  the  section. 
ke  it  oonaistent  and  intelligible.  That 
bate  been  the  oonstrnction  put  upon  it  by 
\  I  agree  with  him. 

1.— I  am  of  the  same  opinion,  and  for  the 
The  section  for  a  long  time  seemed  to  me 
fiat  if   yoa  restrict  the   first  half  to 
Qts  and  the  last  half  to  f  ature  settle- 
ban  Intelligible  result.    That  is  my  view 
and,  if  my  irlew  is  right,  this  appeal 

timmed. 

I  for  the  appellant,  MiUer  4b  Miller. 
I  for  the  respondent,  F.  J.  <b  G,  Braokm  • 


(Hatbev  and  A.  L.  Smith,  JJ.)  March  4, 5, 6. 

Webb  v.  Shaw,   (a.) 

'I'iiriikdder-'^ppeal^Ord.  57,  rr.  8,  11— 
^  »^iVocedttwe  Ad,  1860  (23  dt  24  Vict.  c. 
U17. 

»•  iMumary  decuiion  <U  ehamher^  of  an  inter^^ 

[J*»'»*Wttii  appeal,  by  special  leave  from  tJie 

'^to  a  fudge  at  chambere  under  ord,  67,  r.  11, 

^la^Mctton  17  o/  the  Common  Law  Pro- 

,1880. 

I  to  Nt  aside  an  order  of  Field,  J.,  at  chambers. 

^a  la  this  case  was  whether  an  appeal,  eTen 

'  l*ive,  lay  from  the  master  upon  an  Inter- 

r  isi&moBs  summarily  disposed  of.    The  master 

*^i«%Bent  for  the  plaintiff,  the  judgment 

» rat  ga?e  leave  to  the  defendant  to  appeal  should 

^^  be  within  his  Jurisdiction.     Field,  J.,  aUowed 

VW,  holdmg  that  he  had  Jnrisdietion  to  hear 

Pi  plaintift  now  appealed  against  the  order  of 

Ml  M  being  without  jurisdiction. 

J«  HVict.  0.  126,  s.   17   (Common  Law   Pro- 

Jp  18eO).-.«*The  judgment  in  any  •such  action 

i"JJJ«n»ay  be  directed   by  the  court  or  judge 

/J^^^tt  proceedings,  and  the  decision  of  the 

^j^  in  a  eamnMry  manner,  shall  be  final  and 

H>btt  tbe  parties,  and  all  persons  claiming 

.otandaithem." 

iltelL^^  (Boles,  1883).—"  Except  where  other- 

l|T^^y»tatute,the  judgment  in  any  action 

SbCi  ^^  <»<tend  to  be  tried  or  stoted  in  an 

"^  pnossdhig,  and  the  decision  of  the  oourt  or 

^^^'^  by  Snxon  L.  Hollahd,  Esq.,  Barrister- 
at-Law. 


a  jadge  in  a  sommary  way,  oader  rule  8  of  this  order, 
shall  be  final  and  oonolosiTe  against  the  claimants  and 
all  persons  olaiaiing  nnder  them,  unless  by  speoial  leaTc 
of  the  court  or  Judge,  as  the  case  may  be,  or  of  the 
Oourt  of  Appeal." 

Boianquet,  Q.O.  (fflc^  with  him),  for  tbe  plaintiff.-^ 
Section  17  of  the  Oommon  Law  Procedure  Act,  1860,  is 
BtUl  unrepealed.  This  makes  the  dedslon  of  a  oourt  or 
judge  in  a  summary  manner  in  any  interpleader  summons 
to  be  final.  Ord.  54,  r.  12,  extends  the  jurlsdiotion  of  a 
master  to  that  of  a  Judge  In  chambers  upon  these 
matters.  Ord.  57,  r.  11,  cannot  OTsrride  the  statutory 
prohibition  of  section  17  of  the  Oommon  Law  Procedure 
Act,  1860.  The  words  ''unless  by  speoial  leaTe'*  in 
rule  11  of  order  7  cannot  be  construed  as  an  enabling 
statute.  They  are  merely  eonditional  in  cases  where  ap- 
peals' are  not  prohibited  by  statute :  Doddi  ▼.  Shepherd, 
24  W.  B.  322,  1  Ex.  D.  75  ;  WaierhouM  ▼.  Gilbert, 
54  L.  J.  Q.  B.  440,  15  Q.  B.  B.  569,  38  W.  B.  Dig. 
158.  No  such  appeal  was  allowed  before  the  Bules  of 
1883  :  Turner  1.  Bridgett,  SOW.  B.  586;  0  Q.  B.  D.  55, 
Buse  ▼.  Boper,  28  W.  B.  87.  "  The  rules  make  no 
alteration  of  the  law":  Dawton  ▼.  Fo», 
33  W.  B.  514, 14  Q.  B.  D.  377. 

Manby  (cTeZ/,  0.(7.,  with  him),  for  the  claimant. — 
"  Except  where  otherwise  proTided  by  statute,"  in  rule 
11  of  order  57,  means  where  an  appeal  is  allowed  by 
statute,  not  where  it  is  not  allowed :  I}aweon  ▼.  Fox. 
All  interpleader  proceedings  are  now  regulated  by 
order  57  of  the  Bules  of  1883,  and  these  baTe  statutory 
force  so  far  as  they  affect  procedure :  Robinson  t.  Tucker, 
3S  W.  B.  697, 14  Q.  B.  D.  371,  and  Dawson  t.  Fox,  In  the 
report  of  Waierhouse  i,  Gilbert  in  the  Law  Journal,  it 
is  expressly  stated  that  the  DiTisional  Court  decided 
that  there  was  no  appeal  mainly  upon  the  ground  that 
the  parties  had  agreed  not  to  appeal.  This  is  omitted 
in  the  report  in  the  Law  Seports.  MoreoTcr,  there 
the  question  was  as  to  appeals  from  the  DiTisional 
Oourt  to  the  Appeal  Oourt. 

Our*  advt  wdt 

March  6. — Uathbw,  J. — I  am  of  opinion  this  appeal 
must  be  dismissed.  The  application  was  originally  in  an 
interpleader  matter,  which  was  summarily  disposed  of  by 
the  master  under  ord.  57,  r.  3.  The  master  appears  to  have 
left  the  question  as  to  whether  be  had  jurisdiction  to 
glTe  special  leave  to  appeal  for  the  consideration  of  the 
judge  in  chambers.  When  the  matter  came  before 
Field,  J.,  the  objection  was  taken  before  him  that  there 
was  no  jurisdiction  for  him  to  hear  the  matter  at  all. 
Though  the  accounts  are  somewhat  oonflicting.  Field,  J., 
appears  to  have  definitely  considered  the  question ;  and, 
as  we  understand,  he  hdd,  not  without  some  degree  of 
hesitation,  that  he  had  jurisdiction.  The  plaintiff, 
therefore,  appeals  to  us  on  this  issue  of  whether  or  not 
any  appeal  lies,  and  he  argues  that  the  order  of  Field,  J., 
is  made  without  jurisdiction,  on  the  ground  that  no  such 
appeal  lies,  when  once  the  matter  has  been  summarily 
disposed  of,  either  with  or  without  leave,  under  the  Oommon 
Law  Procedure  Act,  1860,  s.  17,  and  that  the  full  Oourt  of 
Appeal  has  so  decided  in  Waterhause  v.  Gilbert,  But 
there  the  argument  turns  solely  upon  the  question 
whether,  by  the  construction  of  the  above  section  (17),  an 
appeal  lies,  by  leave  of  the  Divisional  Oourt  or  of  the 
Court  of  Appeal,  from  the  Divisional  Court  to  the  Oourt 
of  Appeal.  The  plaintiff  argues  that  this  detormines  the 
question  of  appeal  from  the  master  to  a  Judge,  but  when 
we  come  to  look  closely  at  the  Law  Journal  report  we 
find  that  the  decision  turned  mainly  on  the  fact  that  the 
master's  decision  was  to  be  treated  as  final  by  agreement, 
and  is,  therefore,  no  authority  in  point  where  speoial 
leave  has  been  asked.  As  to  whether  rule  11  of  order  57 
U  tUtrd  vires  unless  bound  by  section  17  of  the  Oommon 
Law  Prooedure  Act,  1860,  which  is  unrepealed,  the  rule 
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dearly  professes  to  leaTe  a  power  of  grantiDg  appeal  by 
speeial  leaTe  to  the  master  or  judge.  The  mle  has  been 
held  good  in  two  cases  cited— Z^u^eon  ▼.  Fom  and 
Bohifiion  ▼.  Tuektr,  The  general  powers  conferred  on 
the  Rule  Oommittee  enabling  them  to  make  this  rule  have 
statutory  force  so  far  as  it  applies  to  procedure.  This 
condition  of  special  leave  is  a  mere  matter  of  procedure, 
just  as  lule  9,  which  is  taken  from  the  Common  Law 
Procedure  Act,  1860,  provides  a  method  of  appeal  in  a 
peculiar  way-^^amely,  by  a  special  case  being  stated.  I 
consider  mle  11  to  be  ^ri  fosBu  with  rule  9.  Under 
both  rules  the  court  or  judge,  now  Including  a 
master,  may  finally  dispose  of  the  matter  in  issue,  and 
such  decision  will  still  remain  final  unless  special  leave  is 
given  to  appeal,  or,  as  in  rule  9,  he  orders  a  case  to  be 
stated.  The  rules  merely  provide  methods  of  procedure 
in  dealing  with  interpleader  api^cations,  and  I  am, 
therefore,  of  opinion  the  master  in  this  case  had  power 
to  give  special  leave  to  appeal,  and  that  this  appeal 
agahist  such  jurisdiction  must  be  dismissed. 

A.  L.  Smith,  J.— Th^e  rules  under  order  67  regulate 
the  whole  proceeding  in  interpleader  issues,  but  we  are 
only  called  upon  here  to  deoidb  wbother  an  appeal  can 
lie  from  the  master  to  a  judge  at  obambers  where 
special  leave  is  given  by  him.  By  the  Bules  of  1883, 
two  matters  of  procedure  seem  adjudicated  upon — (1) 
That  a  master  shall  exercise  all  such  jurisdiction  as  is 
given  by  the  rules  to  a  judge  at  chambers  (with  some 
exceptions  not  material  here) ;  and  (2)  that  a  master 
can,  therefore,  summarily  dispose  of  matters  in  inter- 
pleader issues.  Such  decision  will  be  final,  unless,  as 
rule  11  states,  special  leave  be  given  by  the  master*  If 
this  power  is  not  given  by  a  rule  ultrd  vires,  or  one 
fettered  by  authority,  it  is  manifest  that  an  appeal  lies 
"  by  special  leave."  This  the  counsel  for  the  plaintiff 
admitted,  and  I  agree  that  you  cannot  give  a  right  of 
appeal  by  mere  rules  of  procedure.  But  this  rule  (11) 
only  prescribes  a  method  of  appeal,  at  the  master's 
discretion,  by  special  leave,  and  does  not,  therefore, 
exceed  the  general  rule  limiting  the  authority  of  these 
rales  to  matters  touching  procedure.  As  to  WaterhouM 
V.  Oilbtft,  the  Law  Journal  report  adds  the  significant 
fact  omitted  by  the  Law  Bepcris  that  the  appeal  was 
dismissed  in  the  Divisional  Court  mainly  upon  the 
ground  that  there  was  an  agreement  between  the 
plaintiff  and  defendant  to  have  the  matter  finally 
disposed  of  without  appeal.  Therefore,  it  is  no 
authority  cm  this  point,  though,  had  it  been  otherwise, 
I  should  have  felt  bound  by  that  case.  Then  there  aire 
the  two  authorities  in  the  Queen's  Bench  Division-^ 
Jtohinion  v.  Tucker,  in  which  the  Master  of  the  Bolls 
is  understood  to  have  been  of  opinion  that  an  appeal 
lay  from  the  master  to  a  judge,  and  Dawson  v.  Fox, 
where,  though  not  a  direct  decision,  this  order  was  held 
to  provide  for  all  matters  relating  to  procedure.  I  am, 
therefore,  of  opinion  ,that  an  appeal  lay  from  the  master, 
by  special  leave,  to  the  judge  at  chambers,  and  that 
Field,  J.,  had  jurisdiction  to  entertain  this  plea. 

Appeal  dismwed. 

Solicitors  for  the  plaintiff.  Walker,  Son,  A  Field,  for 
0,  H.  Collii,  Stourbridge. 

Solicitors  for  the  defendant.  Lane,  Fagg,  4b  Andrewi, 
for  Manhjf,  Wolverhampton. 


Q.  B.  Div.  (Day  and  A.  L.  Smith,  JJ.) 

ShTTH  r.   BUTLBK.   (ff.) 

Tramway — Bye»lawt  for   regulation  of 
Power  of  local  authority — Tramwayt  Ad, 
A  34    Vid.  c.   78),  ss.   46,  48— Coie  i«i 
Summary  Juriedidion  Act^  1879-*Co«fo^ 

The  local  authority  of  any  horough  i$  entiOi 
hye-lawB  for  tramwaye  without  Uavt  of  ike 
the  line,  regulating  the  numbers  of  pama^ 
carried  in  the  tramcart  and  the  aceommodai' 
for  them. 

Upon  lAe  argument  of  a  case  stated  fty/i 
the  Summary  Jurisdiction  Act,  1879,  (Ac /i 
no  right  to  appear  in  support  of  tJieir  deeii ' 
cannot  he  ohtained  against  f Aem. 

This  was  a  case  stated  under  the  Sami 
tion  Act,  1879  (42  it  48  Yict.  e.  49). 

John  Butler,  the  respondent,  was  a  tram( 
at  Bolton,  and  had  been  charged  bef< 
unlawfully  carrying  more  passengers  in 
tramcar  than  it  could  properly  accomi 
to  the  rules  and  regulations  made  by  tbs 
Bolton  under  section  48  of  tho  Tramwsjf 

By  section  48  of  the  Tramways  Act,  II , 
authority  has  the  like  power  of  making  uA' 
rules  and  regulations  and  of  granting  '" 
respect  to  tramway  carriages,  and  the  drif«ij 
ductors,  as  they  may  make,  enforce,  sod  " 
respect  to  hackney  carriages. 

By  section  46  of  the  same  Act  the 
tramway  and  their  lessees  have  the  right 
time  to  make  regulations  inter  alia  "  tot 
travelling  in  or  upon  any  carriage  belonging  to] 

By  10  &  11  Vict.  c.  89,  s.  68,  the  Iocs!    "^ 
make   bye-laws  regulating   inter  alia  the 
persons  to  be  carried  by  hackney  carrisgei 
their  districts. 

On  the  5th  of  January,  1884,  the  tbs 
of  Bolton,  under  section   48,  made  a  t 
8)    which    enacted  thai    "  no    proprietor, 
conductor  of  a  carriage  using  a  tramvsy 
or    suffer   to    be    conveyed    or   carried 
time    in  or    upon    such    carriage   a 
of  passengers  than  will  admit  of  the  pi 
quate  sitting  accommodation  to  the  exm 
sixteen  inches  from  side  to  side,  and  flffce*' 
front  to  back,  of  every  seat  in  respect  of« 
conveyed  in  or  upon  such  carriage,  and  slio  "j 
accommodation  to  enable  every  person  towi^ 

James  Smith,  the  appellant,  was  a  polw* 
and  his    evidence  before  the  justices  p<«^ 
accordance  with  his  duties,  on  the  15th  oi  Jf*" 
he  entered  a  oar  on  the  Gborley-ros^f  g^^ 
Heatott,  for  the  purpose  of  inspecting  it-   ''• 
passengers  on  the  steps  of  the  car,  '**'!**•?  ^, 
twenty-two  outside.    The  car  had  P^^J.  ^ 
carry  eighteen  inside  and  twenty  *"*  '^^ 
measured  the  car,  and,  in  aooordaoce  witb  »» 
it  ought  to  carry  nine  passengers  i^*^*^" 
ten  inches  over.     On  the  ouUide  thsfs  w» 
twenty  passengers  and  three  inches  ^^^ ..  ^ 

For  the  respondent  it  was  ©ontended  tw* 
amenable  to  the  bye-laws  ondsr  whidi  we    ^ 
was  laid,  because  they  had  not  been  T^^^ 
assent  of  the  lessees  of  the  line,  ss  req*"* 
46. 

The  magistrates  were  of  opinion  ^^i\ 
against  the  respondent  was  preferred  nno^  ^  ^ 
bye-laws  of  the  16th  of  July,  188^' 


tMl 


,m*^^• 


(a.)  Reported  by  GBCiLCHiPiuN,Biq'i 
Law. 
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&nrn  v.  BuTUn.^-OoiciiUL  Bank  v.  EzOhavob  Bahk  or  Taucuitb,  Nova  So  »ti4.      Putt  Gainf€iL. 


I  italBd,  uoder  «eotioo  48  of  tha  Tramwajs  Act, 

i  Mt  under  the  bja-lawa  mado  aiid«r  sectioo 

t ;  iko,  that  Motioft  48  of  the  Traaways  Aot,. 

1  ttD  IqmI  authority  powar  to  maka  ml«8  and 

irgliBftHoeDoea,  ke^  as  tb^aie  for  the  time 

I  to  oakei  eafovooy  and  grant  with  respect 

bat  that  any  regulations  with 

tag  in  or  upon  any  eaniage,  as  proTided 

r  Ibe  Tramways  Act,  most  be  made  con* 

tfts  lessees  of  tha  line.    They  therefore 

for  the  naaoQ  that- the  bye-law 

ipusuaaoe  of  section  48  of  the  Tramways 

I  net  SQoh  assent. 

for  the  court  was  whether  the  magis* 

in  their  jodgment 

r  ibe  app«IlaBt^*-aa'}iiirtto«  might  to  haTo 

^tsi^andeiik    The  by»lawB  of  the  16th  of 

I  propevly  made  under  saatlon  48  of  the 

1 1870.    The  power  glfen  by  seotkm  46 

ithe  piomntaa  or  tMr  Ismaes  to  mAe 

•  as  -that  ia  gnsattoa,  b«trmdy  bya-laws 

rot  tlbaooapaay« 


*nlb- 


tha  reap 

^thaXiaaawayis  A^  1870» 


4nia  bjFi  lawa  ondsr 
^intsadedto 


I  and  the  lagalatfan  of  thoftnOo  along 
HKMsondaiaMtlott  46  wsM  to^regidale  the 
on  tho.bnrfnsBSrof  tha-cwnpany  or 
:  1&  of  tha  saapoiaMsn'<  bya*hiw»  pravldes 
ay  csiiiag^  oanMn*  iba-.f all  nnater  !of 
i  may  lawfnUy  bO'aonvayed  (heraby,  no 
i  ionlar,  nonntt  or  remain  in  or 
IS  and  tha  aandwilor  shall  not 
rpMiengsr  beyond  that  nnmber  to  antsTi  or 
in  or  npfw  a^paat  of  a  oasriagafc*' 
saw  fflada-«aiB|ohitty:by  iiha-kaal^aathoao 
Tha-bya^law  in.^inaiisn.istnat  so 

^^  ^iMstion  reserTod  for  nt  in  this  case  is, 
f  ^Viporation  of  Bolton  was  entitled  to  make 
^ngdating  the  number  of  passengers  to 
^isentodn  trmmoan»  and  the  accommodation 
'^tottkem.  I  am  of  opinion  that  it  was 
1 48  of  the  TVamwayt  Actr  1870,  glres 

twrtiioiity  thcs  like  pf^war  of   making  and 

mn  isA  regnlatkmsy  and  of  granting  licences 
kto  tmaway*  carriages  and  their  drireis  and 
wthsj  nay  enforce  with  respect  to  hackney 
Tken  is  notbtng  In  that  |>iOTi8o  to  qaaliiy 
V  Bndsr  that  section  fha  local  anthority  of 
■Bttde  a  bye-law  (Nb.  8)  for  regulating  the 
(  pB«engers  to  ba  oaisled  by  tiiamcarsy  and  the 

^UQQSLinadstfam  to  be  aflorded  them.    It  has. 
•  bya-law  (No.  3)  reqnixlng  ereiy  tramcar 

'^yy  ^  statement  of  the  nnmber  of  pas- 
jiy^^^d  to  be  carried  in  or  npon. such  carriage 
"^time  to  bs  painted  conspleoonsly  on  the 

'^'>Wdeof  sneh  cairiage.    I  think  they  hare 

^  ^yWn  their  power.    It  has  been  urged. 

'•eettm  46  of  thoaama  Aet».  the  pfomotera. 

^*Jflt  tbelr  lessees  being  entitled  to  make 

forTegQlatlng;;tbB'traTelSng  in  oriip9n  any. 

I^Bgisg  u>  thea.''  thrir  assent  to  the  bye- 

^***<«  wto  iinnsssary  f <tr  its  TaHdity.  I  cannot* 
kthsksigBBswt;  SeoMXm  46  of  the  Ti^mwaya 
'^leald  be  satidttd  by  title  pimnotersof  the 
« tiMir  leiHesa  maktaig,  b^r-laws   for  the 

.  ..^  tkeir  oflbar  and:  thacoodoet  of  pea* 

^•^  ^rappew  to  hheafdona. 
«■»  iM*'^<*«iMAM^to^<tll«  Jostite,  with  a 


*>M  (or  the  appeUiint's  ooete.    Eb 


that  the  reepondent  did  not  appear,  bat  that  the  jiistiaea« 
ware  repieeeated  by.  BCr.  Asgiandb. 

'  Dear.  J«— It  iv  not  nsnai  to  allow  costs  against  the 
re^poadsvtwlMdoes  not  appear, 'and  it  is  quite  clear 
that  the  Jivttcee  haw  no  right  to  be  heard.  If  we  had 
known  that  lie;  Asplaad  appeared  for  them  we  shonld 
not  haea  listened  to  him. 

SoUdtor  for  the  appelUnt,  C.  E.  AbMt^  for  A  <7. 
HinneU^  Town  Olerk,  Boltoa-le-Moors. 

Olerfc  to  tha  Jostleee,  B.  Winder. 


9tCbB  Counctt* 

Dec  9,  10 
QojjxaiAL  EuTJc  V.  'EaaetUM&n  Bavk  of  YjLvmwTR, 

NOTA   SOOTCA.    (d) 

(On  appeal  from  the  Supreme  Ckmri  of  Neva  SooHtk) 
Bonlee  — Payment    (y  midakt — PrimUf^  Bight    ia 


Bank  of  A:^  ^aefriMM  <o  pay  money  io  hank  of  H. 
to  the  eretUt  of  B.,  paid  U  by  inadvetienee  to  hank  at  T. 
lofAe  earns  endiL  The  hank  alt  F.  daimed  io  r^in 
the  money  in  reeped  of  a  debt  due  to  it  hy  B.^  after 
naUee  hy  aU  parUee  of  the  mietahe. 

Hdd^  thett  the  hank  at  T.  had  no  right  of  retainer^ 
andihai ike  hcmhat  A.  coald properly  eiu. 

This  was  an  appeal  from  an  order  of  her  Majeety'e 
Bapreme  Court  of  Kora  Scotia,  dated  the  31st  of  Masob, 
1884,  and  made  In  an  action  in  wbioh  the  appettaatawera 
^laiuttfls  and  the  respondents  defendants,  setting  aside  a 
rerdiot  which  had  been  entered  therein  for  tha  plaintifEB 
(appellants),  with  costS|  and  ordering  that  a  new  trials 
should  be  had. 

The  majority  of  tha  Supreme  Oourt  made  tha  orderi. 
fippealed  from,  on  the  ground  that,  '*aUhongh  tha^ 
def  endante  recaiTed  the  money  through  mistake^  .    •    • 
the  plalnttfls  were  not  the  peoper  parties  to  recoTer**' 

The  facte  of  the  caea  appeae  in  their  locdshipfi^  Judg- 
ment. 

Oohmii  Q.O.,  and  ArMftaot^  for  tha  appettente^  main- 
talntngthnt thaf  hadauOoiaat  Intereet  in  the  moBej-  to 
mrfntein  tha  enit,  dtad  Mmigmn  t.  Wedge,  IS  A.  k- 
£.  787,  and  oeutwded  that  the  vmpondente  were  bound* 
to  rapirfr  tha  adetake :  ilfeset  r.  MaeferUm^  2  Burr.  1010 ; 
OM  r.  Bse&a,  6  Q.  B.  980;  ^Vamon  ▼.  J^friee^  ^*  ^ 
4  lfac.197,  17  W.  B.  a  L.  Dig.  86. 

G^nf&am,.  Q.(7.,  and  Bray^  for  tha  reepandeatSj . 
niged  that  thera  was  no  pririty  between  tha  pattieeK 

They  dted  Sm  t.  Bi>yde,  L.  B.  8  Eq.  890, 17  W«  B^ 
Oh.  Dig,  86;  Sime  t.  BrOkUn,  4  B.  &  Ad.  376. 

OboassI  far  thmrappallaats  were<  not'  called  on  to^' 
reptafw^ 

TAe  judgment  of  their,  lordehips  (Lord  ICovKswaubr 
Lofd  HoBKoosB»  Sir  Barxbs  Psaoook,  and  iSfa  RicwAnni. 
Covou)  was  diiiferedby 

Iiord&  IXunaweei.ii  TMa*- qneetjpn  in*  this  cnw«  is 
whafeharthaisnmjofd^OOOdolb  in  diepota  wns  feasle«d)i 
by  tto  dele«daaie  uadea >!  eneh  deaasetmneev  timt^ 
theynaBtetboibeUia^aaoreoetoadit^tattae  Qea»ot<clia-^ 
plaiatitt»ttho^birttfi  ^Ming  tho .appeHante  andi'th»« 
dBJMdetetHe  iii^nilwUBiiB.thieiappaBL.  TiaflidaA»- 
jjfchaeweto^aheidhefctthernwnaj  nnnnat  reaeiend  bfi' 


^a.)  Beported  by  J^  M.  Cfourn,  Esq.,  Barrieter-at-Law. 
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Ppivt  Coukcxl. 


OoLOKUX.  Bakx  v.  Ezomaxob  Baitk  or  Tabmovth*  Nota  8cotu« 


PkttC 


the  defendants  to  their  own  nee ;  that  there  was  privltj 
bstween  them ;  and  that  the  plaintUb  oocupied  anoh  a 
relation  to  the  defendant!  that  thej  are  entitled  to  leoall 
the  monej  out  of  the  defendants*  hands  into  their  own. 

That  the  monej  was  ieoei?ed  1^  the  defendants,  not 
to  their  own  nse»  but  by  mistake,  is  a  matter  not  now 
disputed.  For  the  decision  of  the  other  questions  it  Is 
neoessazjr  to  state  at  some  little  length  the  materia) 
facts  of  the  case. 

The  firm  of  B.  Sogers  ft  Son  were  doing  business  at 
Yarmouth,  in  Nova  Sootia.  One  of  the  partners,  Mr. 
Joseph  Rogers,  did  the  financial  part  of  the  business,  and 
for  the  purpose  of  the  present  case  the  acts  of  Joseph 
Sogers  alone  maj  be  oonsidered.  On  the  81st  of  April, 
1879,  Sogers  wished  to  remit  some  money  to  the  branch 
of  the  Bank  of  British  North  America  at  Halifax,  and  he 
had  goods  on  board  a  ship  whioh  was  then  making  lis 
way  to  the  Island  of  Antigua.  He  desired  to  make  those 
goods  the  means  of  his  remittance  to  Halifax,  and  he 
telegraphed  to  McDonald  ft  Co.,  his  agents  in  Antigua, 
in  the  following  terms :— **  When  Ptonio  "—that  is  the 
name  of  the  ship — "  arrives,  cable  funds  Bank  British 
Nprth  America  (Halifax)."  McDonald  ft  Co.  had  deal- 
ings with  the  plaintijBb'  bank  in  Antigua,  and  had  a 
credit  there.  When  The  Pranio  did  arrive  and  Rogers's 
goods  were  sold  and  the  funds  realized,  Mr.  McDonald 
found  that  there  was  available  8,000dols.  for  remission 
to  Halifax.  He  repafared  to  the  plaintifb*  bank,  and,  on 
the  6th  of  May,  1879,  instructed  them  to  make  the 
remittance.  But  his  instructions  were  in  these  terms : — 
*^  Draft  on  Kew  York  in  favour  of  Bank  British  Korth 
America.  Draft  for  Rogers*  credit  Yarmouth."  Un- 
fortunately McDonald  omitted  the  direction  to  transmit 
to  the  branch  bank  at  Halifax.  That  proved  to  be  a 
▼ery  serious  omission*  Instead  of  that,  he  gives  the 
rather  ambiguous  instructions  contained  in  the  words  :— 
^  Draft  for  Sogers'  credit  Yarmouth."  He  put  the 
plaintifls'  bank  in  funds  to  the  extent  of  d,000dols., 
and  left  them  to  Qarry  out  those  instructions. 

It  may  be  mentioned  that  at  that  time  there  were 
current  certain  bills  drawn  by  an  Antigua  firm,  Messrs. 
Perot,  on  Rogers,  accepted  by  Rogers,  and  discounted  by 
the  plaintijBb*  bank.  The  plaiutifEs  had  sent  the  bills  to 
the  Halifax  branch  of  the  Bank  of  British  ISorth 
America  for  collection.  Rogers  states  that  the  remit- 
tance made  by  him  to  the  Halifax  branch  was  for  the 
purpose  of  taUng  up  those  bills,  and  that  he  so  informed 
Mr.  Murray,  the  manager  of  the  defendants'  bank. 
But  the  plaintiffs  did  not  rely  in  any  way  upon  tha^ 
and  their  lordships  are  disposed  to  concur  with  the 
arguments  presented  to  them  by  Mr.  Qrantham  and 
Mr.  Bray  to  the  effect  that  the  plaintiffs'  case  is  not  in 
any  way  strengthened  by  the  droumatanoes  that  those 
bills  were  current,  and  that  Rogers  may  have  had  in- 
teiitions  in  his  own  mind  of  applying  the  S,000dols., 
or  whatever  were  the  piooeeds  of  The  Ptoato 
cargo,  tq  the  taking  up  of  those  Mils.  The  plaintifls 
proceeded  to  act  upon  McDonald's  orders.  Their  agents 
in  New  York  were  the  firm  of  Maitland,  Phelps,  ft  Co., 
and  the  plaintifls  possessed  funds  in  the  hands  of  that 
firm.  On  the  same  6th  of  May  they  telegraphed  to 
Maitland,  Phelps,  ft  Co.  in  the  following  terms :— '*Pay 
against  receipts  to  the  Bank  of  British  North  America 
Rogers'  credit  Yarmouth  3,000dolB.  Advise  them  of  the 
credit."  Those  are  precisely  the  terms  of  the  instruc- 
tions which  McDonald  gave  to  the  plaintiffii,  and  so  far 
the  plaintiib  are  acting  within  their  instructions. 

But  on  the  Qth  of  May  Maitland,  Phelps,  ft  Co. 
proceed  to  carry  into  eflect  tl^e  plaintUEs*  instructions 
to  them,  and  here  again  a  serious  mistake  ocoon.  They 
put  the  New  York  branch  of  the  Bank  of  British  North 
America  in  funds  by  giving  them  a  cheque  for  8,000do]s., 
but  they  Instruct  them  wrongly.  The  Instraotions 
appear  in  the  fdrm  of  reoeiptS|bat  nev«rtheleai  they 
axe  instructiont  from  Maitland,  Phelps,  ft  Co.  to  the 


Bank  of  British  North  Amerioa.    First,  thoj 
receipt  l»y  which  the  Bank  of  BritUh  North 
made  to  say  that  they  have  received  finxa 
Phelps,  ft  Co.,  «« Agents  Colonial  Bank  ef 
sum  of   3,000dols.  for  account    of  YsnaoiC!] 
credit  of  Rogers.**    Now  there  MaitUmd, 
take  upon  themselves  to  introduce  a 
which  McDonald  and  the  plaintifls  had  ssid 

When  they  tender  those  instructions  to  t 
British  North  Amerioa  they  are  told  tiiat 
Yarmouth   branch    of    the    Bank    of    BittUk] 
America,  and  the  Bank  of  British  North 
New  York  desire  more  specific  Instructions 
pose  of  transmitting  the  funds  to  Yi 
they  get  in  the  form  of  an  amended  reosipt, 
thus :— '*  Received  from  Messrs.  Maitland, 
agents  Colonial  Bank  of  Antigna,  the  sua  of 
for  account  of   Exchange  Bank  of   Y( 
of   Rogers."    In  seems   the   Bank  of 
Amerioa  had  oorxespondenoe  with  the 
of  Yarmouth,  and  they  conceived  that  wsi 
way  of  remitting  the  funds  to  Yannouth;  ' 
of  that  departure  from  the  inatmotlons 
gave  to  the  plaintiib,  and  the  plaintifls 
land,  Phelps,  ft  Co.,  the  S^OOOdola.  found 
by  any  cash  payment  but  by  means  of  a 
hands  of  the  Exchange  Bank  of  Yarmontb. 

On  the  same  8th  of  May  a  letter  was 
New  York  bank  to  the  defendants'  bank  st 
which  was  In  these  terms :— *'  Your  aooomit  k 
8,00adols.  payment  by  Maitland,  Phelps,  ft  Oi,! 
from  Colonial  Bank,  Antigua,  account  Bqgen' 
letter  arrived  on  the  13th  of  May,  and  wm " 
intimation  that  the  defendants'  bank  had  that ' 
was  placed  to  their  credit  at  aU. 

Now  cornea  the  question  what  they  did  ^f^j^ 
was  a  customer  of  theirs,and  was  consfdsnl^' 
debt  at  this  time,  so  they  put  the  amout  to 
of  Rogers,  and  to  the  debit  of  the  Bank  of " 
America;  and  in  the  then  state  of  their ' 
was  a  perfectly  right  thing  for  them  to  do. 
more  was  done  than  that.    There  is  some 
dishonoured  acceptance,  to  the  payment  of 
say  they  appropriated  the  fund  ;  but  notliiaf 
except  by  private  entries  made  by  the  def enr*'" 
own  books.    The  same  day  on  which  tb^ 
notice  of  this  credit  they  learnt  from  " 
mistake  had  been  made — ^in  fact,  that  tl 
not  to  have  come  to  their  hands  t  and  all  hli 
then  is  that  he  will  see  to  it    There  is  soiiis< 
between  Murray  and  himself  as  to  how 
them,  but  it  is  sufficient  to  say  that  thsy  th» 
that  a  mistake  had  been  made.  , 

On  the  next  day,  the  14th  of  May,  the  tok  ol 
North  America  in  New  York,   having  betf  ' 
through  Rogers   of   the  mistake,  telegrapB* 
defendants  as  follows :— <*Pay  by  telegrtph  to 
British  North  Amerioa.  Halifax,  for  socoont  ^ 
Son  the  d,000dols.  advised  in  my  letter  of  81 
Therefore,  on  the  14th  of  May,  thedefenduito 
the  money  ought  to  have  gone  to  the  Bos 
North  America,  Halifax,  instead  of  oomiog  to 
But  aU  they  do  is  to  telegraph  beck  "^^WQ 
Rogers  ft  Son  used,  cannot  recall."  , 

Simultaneously  with  the  telegram  tlie BiDkoi 
North  America  write  a  letter,  whioh  lesf*  ^ 
ants'  hands  on  the  19th  of  May,    That  letter » 
the  whole  story ;  it  is  as  foUows :-"  At  l^J 
day *•— (the  14th)— "we  telegrapbed  Jf  "^ 
8,000dob.  for  credit  of  B.  Rogers  ft  B^J' 
shoula have  been  to  Bank  of  B.K.Anf^^  ^_ 
payment,  and  telegraf»h  us  that  you  ^^^^^ami 
at  4  pan*  we  received  your  reply:—  ?  /S^li*  1 
B.  Rogers  ft  Son  are  used,  c^jnoti^ 
was  sent  at  the  regueat  of  MesKi.  Maiiu^ 
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Co.,  lAo  woe  in  noaipt  of  the  telegram  from  B.  Rogers 
€  ta,  otBtiDg  fluit  the  amoimt  should  haTO  been  re- 
■ttted  to  our  HaU£Kc  iMnnflh,  wUoh  we  now  presume 
thsgr  hmf9  done  from  Termoath.".  In  answer  to  that 
hber  the  defendants  write  :— *<  B.  Bogers  ft  Son  are  in 
^illeai^.  The  amount,  S^OOOdols.,  adrised  in  jours  8th 
teant  was  used  to  retire  their  draft  600dolf.,  being 
under  |irotest.  WQl  you  be  so  good  as  to  send  me  the 
enet  instruotlons  reedTed  by  you  from  IfaiCland.  Phelps, 
ft  Oo.,  under  whioh  you  aoted  in  your  adrioe  of  the  8th 
iDStattt  P  **  The  Bank  of  British  North  Ameriea  sent  for 
taswer— **]faitland'8  instmotions  were :— *Pay  Bank  of 
British  KorUi  America  Tarmouth  acoonnt  Bogers.'" 
This  ▼erslon  of  the  instruotlons  was  not  Terbally  eorreot ; 
tat,  so  far  as  eonoemed  the  defendants,  it  showed  them 
oirectly  enough  that  Haitlands  reoelTed  no  instmotioBs 
is  their  fsfour.  At  that  time,  therefore,  when  that  letter 
iMpbed— 'probably  on  the  86th  of  Hay — ^the  defendants 
kssw  the  whole  story.  They  knew  ezaotly  how  the 
niilake  arose,  and  what  was  necessary  to  put  it  right 
But  sU  the  answer  they  return  is :— '*  The  matter  stands 
Mslatedinmy  telegram  of  the  14th  ultimo";  whioh 
BMsns  that  the  sum  paid  in  has  been  used,  and  it  cannot 
be  recalled. 

Now,  it  was  not  true  that  the  sum  had  been  used  and 
«mld  not  be  recalled.  The  defendants  had  only  got  to 
ran  a  pen  through  some  prifate  entries  in  their  own 
booki,  and  the  matter  then  would  haTc  stood  in  pre- 
cisely the  same  position  as  it  stood  in  before  the  mistake 
was  made.  They  had  not  in  any  way  altered  their  poei- 
tiott.  They  woiJd  not,  if  they  had  cancelled  the  entries, 
hsTe  been  in  any  way  damnified  by  the  mistaken  pay- 
ment made  to  them.  Hr.  Hurray,  the  agent  of  the 
bank,  in  his  eridence  endeaTours  to  show  that  their 
position  would  haTc  been  altered  for  the  worse  by  the 
iDlits)ie,  but  he  gives  a  reason  whioh  to  their  lordsUps  is 
•holly  unintelligible. 

Whaty  ihen,  was  the  duty  attaching  upon  the  defend- 
•slt  V  Olearly  their  duty  was,  directly  Bogers  informed 
tea  of  the  mistake,  to  learn  the  nature  of  the  mistake, 
asi  tske  care  that  they  should  be  in  a  poeition  to  rectify 
ft.  At  that  moment  they  would  hare  been,  quite 
jmliflad  in  not  paying  to  the  bank  of  British  North 
AsMrioa  without  seeing  that  they  had  the  authority  of 
tke  persons  from  whom  the  money  oame  to  them  ;  but 
within  a  few  days,  as  we  have  seen,  the  authority  did 
eooM  fiom  all  the  peVsons  whom  the  defendants  knew 
ta  the  tnmsaction.  They  were  asked  by  the  Hew  Tork 
brsneh  Bank  of  British  North  America,  in  communica- 
tion with  and  by  the  desire  of  Haitland,  Phelps,  ft  Go., 
who  are  the  agents  of  the  plaintlfls,  and  also  asked  by 
Bogen,  to  whoie  credit  the  fund  was  to  be  carried,  to 
pay  the  fund  to  the  Bank  of  British  North  America  in 
the  Halifax  branch.  They,  therefore,  had  the  request 
of  the  whole  of  the  parties  whom  they  knew  in  the 
icaasactlon  to  rectify  the  mistake,  and,  instead  of  doing 
it,  they  rest  upon  what  their  lordships  find  to  be  the 
fUse  iJlegation  that  the  money  had  been  used,  and  that 
it  could  not  be  recalled.  On  that  false  allegation  they 
ha?e  retained  the  money  up  to  the  time  when  this  suit 
wss  instituted. 

Now  they  raise  other  objections.  In  the  first  place, 
it  is  said  there  is  want  of  pririty,  and  certain  oases  hare 
been  dted  in  which  although  the  defendants  may  have 
been  wrongfully  possessed  of  maney,  yet  the  plaintifEs 
oould  not  recoTer.  Bat  in  those  cases  there  was  no 
psyment  made  direct  from  the  plaintifEs  to  the  defend- 
ants. In  this  case  there  is  such  a  payment.  The 
defendants  had  no  knowledge  of  their  receipt  and 
possession  of  the  fundu,  except  by  the  letter  which  tells 
them  that  those  funds  came  from  the  Colonial  Bank 
through  their  egeots,  Haitland,  Phelps,  ft  Go.  There 
is,  therefore,  the  most  direct  pririty  between  the  two 
psrtles. 

Then  it  is  said  that  the  plaintiffs  haTc  no  interest  to 


reooTcr  the  fund  because  they  were  originally  set  in 
motion  by  Bcgen,  who  paid  them.  But  fi  it  wure  only 
to  relie?e  tfaemselTee  fkom  idl  qunstiona  about  tha 
mistake  that  their  agents  made  in  New  York,  and  to 
relieTe  themselTes  from  liability  to  be  sued  for  the 
whole  consequenoes  proceeding  from  that  mistake,  the 
plaintiffs  would  have  an  interest  to  reoofer  the  money* 
They  were  told  to  OQUTcy  the  mon^  to  .a  oertain 
quarter*  They,  through  their  agents,  were  the  authors 
of  the  mistake  by  which  it  went  to  another  quarter*  It 
seems  a  perfectly  untenable  position  to  say  tiiat  au 
agent  in  that  position  has  not  got  an  interest  to  recall 
the  money,  so  that  it  may  be  put  into  the  right  channel. 
If  the  money  had  been  repaid  by  the  defendants  direotly 
they  found  they  were  not  entitied  to  it,  it  would  have 
got  into  the  right  channel.  Whom  it  would  ultimately 
have  benefited  there' we  do  not  know.  It  is  foreign  to 
this  aetton,  and  we  are  not  bound  to  speoulate  upon  it* 
The  question  is  whether  the  plaintiffs  are  not  entitied  to 
demand  that  that  money  should  be  recalled  and  put 
into  the  channel  in  which  it  was  originally  intended  to 
be  put. 

The  result  is  this,  tiiat  on  the  18Ui  of  Hay,  1879, 
when  the  defendants  were  told  that  a  mistake  was  made, 
an  equity  was  fastened  upon  them  not  to  alter  the 
position  of  the  fund  until  the  mistake  oould  be 
repaired ;  and  on  the  19th  of  Hi^,  1879,  when  they 
knew  exaetiy  how  the  mistake  was  made,  and  how,  in 
the  opinion  of  all  parties  to  the  transsetion,  they  oould 
repair  it,  they  were  bound  to  repair  it.  If  the  parties 
having  an  Interest  in  the  fund  had  difEered  and 
quarrelled  among  themselves,  then  it  might  have  been 
the  duty  of  the  defendants  to  place  the  fund  in  medio 
and  bring  it  into  court,  or  to  set  it  aside  and  hold  it  as 
stakeholders— not  to  appropriate  it  to  themselves.  But, 
in  point  of  fact,  if  they  had  paid  the  Bank  of  British 
North  America  at  that  time  all  parties  would  have 
been  satisfied.  If  they  had  insisted  on  restoring  it  to 
the  persons  fkom  whom  it  came  to  them^-that  is,  the 
plaintifEs — all  parties  would  have  been  satisfied,  beoause 
then  it  would  have  reached  the  quarter  for  which  it 
was  originally  intended.  •  Instead  of  that,  they  have  got 
an  interest  in  keeping  it,  and  they  choose  to  keep  it  for 
themselves.  They  oannot  do  that.  The  original  equity 
subsists  up  to  the  present  moment.  The  defendants 
must  be  tried  now  by  inquiring  what  was  their  duty  on 
the  19th  of  Hay.  Their  duty  then  was  to  pay  either  to 
the  plaintiffs  or,  at  the  request  of  the  plahitiffi,  to  the 
Bank  of  British  North  America.  They  have  not  choeen 
to  do  that,  and,  therefore,  they  have  exposed  themselves 
to  this  suit  by  the  plaintiffs.  . 

Their  lordships  think  that  the  verdict,  and  the  main- 
tenance of  that  verdict  by  the  Supreme  Gourt  ritting  as 
a  division  court,  were  perfeotiy  rigltt,  and  that  when 
the  matter  oame  before  the  Supreme  Gourt  on  reriew, 
they  ought  to  have  dismissed  the  defendants' application, 
with  costs. 

Their  lordships  will  humbly  advise  her  Hi^esty  now 
to  make  a  decree  to  that  effect.  The  respondents  will 
pay  the  costs  of  this  appeaL 

Solicitors  for  the  appellants,  Drucea^  i/oeAwan,  4k 
AiUee. 

Solidtocs  for  the  respondents^  HiU,  SoOf  Jt  Ricliar  /i. 


4^0 


THE  WEEKLY   REPOKTER,       cA»».».i88«.)    Voi,  XXXI?.. 


Court  of  Aptbal. 


Tw  mLbWIP.— Tw  RS  StROWO.-^Tw  RVHAHBISOir. 


OoOKTOf  Afl 


.&I  r^  LewzsJ 
Lewis  v^  Lswib.  («.) 

jPh)«flee«— Or^  <m  Mimfiion«  in  adrniniOfaiUm  action 
— TVfrte  /or  moving  to  vary  order — IntorlocuUfry  or 
Jinid^cfdBr^  Ord,  68|  r.  16. 

On  the  17th  of  July  an  order  tooi  mode  in  ehambers 
njon  a  ewnmona  taken  out  in  an  adminietraUon  action^ 
fiirfctin^  taxation  of  the  ooit$  of  the  partite^  and  payiment$'^ 
pi  certain  creditoraontheeetatet  and  giving  liberty  to  any 
of  the  partiee  to  apply  in  ohamben  a$  to  getting  in  the 
ouieianding  penonal  tetate  mentioned  in  the  chief  derVe 
certiJkaU,  On  the  2nd  of  Septemher,  1885,  the  defend* 
anteerved  notice  of  motion  to  vary  the  order. 

Held  that,  the  ordir  not  being  a  final  order,  the  notice  of 
miction  ought  to  haive  heen  eerved  within  twenty^one  day/h 
and  that  the  motion  wae  made  too  late. 

Meion  of  Oliltfyi  J.,  aate,  p.  40,  afirm^d. 

A^pwi  rfinw et^mMan  of '  QaMbf^  J.,  rifd«to^t<>  how 
A  motfonto Tttry  an otd«r niiid* b^ IrtnteK  !» ohMibRnrs 
on  th«igro«n4  tbM'  It  mte  an  hittrlooDtory  otder;  aoA 
tb«l<th*iiollo«roff<]iiollotihad  \mn  eemeA  too  lata  l%o 
caM  \miepQiiUA  fmie^  pt  40,  i»liwo  tfao  faoto  ara  fattf  sal' 
otffti  aad  it  ia:  oaiynaaoitaTy  to  etala  tban  ehcrt^kf  h^aie. 

Tbia  -waa  ail  adadiMraitiati  aetlOB  oouiDaiioad  in 
18f74y  tUa^piidMir,  an  iatffa&t,  beiag  tba  naxt  of  kte  of 
tha  intaalMtb,  «■&  the  dafandant  bafaig  tba  admliiiatr** 
trix* 

By  an  order  of  the  3r4of  April,  1870,  tba  oaodnae  of ' 
fh««atio»  ima-glTaii  t6  m  crodHori  The  cblafdartfa 
certiteate  waa  nada  on  tbe  20tb  of  Janiaaiy,  1881,  a»cl 
foimda  balasoe-  dna-from  tba- daf  andaot  to  tba  astatav 
Otttba  17ib  of'Jidj,  188&,o&  tba  applicalioB  of  tba 
dafCMdauti  aft^itdar  fma  mado  bf  OMtty,  J.,  iii'  abianr^ 
bt-nrdlraottBflf  tasatiaa  of  tba  ooata  of  tbo  plaintlfl  aaid 
df^fendant  and  tba  oraditor  (the  ooatft  of  tba  dafendant 
to  b*  taxad  aa  batwaea  aoHdtor  and  eliaiit),  emA  tbat 
the  fnada  in  oovrt  sbovld  be  dealt'  witb  in  paynant  of 
tba  dabti^  and  than  of  tba  taxad  ooats,  tba  def  andanf  a 
uoata ib  bava  priority.  liberty  waa  given  to  apply^  aad, 
op  tby  and  oi  Saptembat ,  1885,  the  oraditor  nofedta 
▼aay  tbe  ordar  ivraapeat  to  tbe  taxation  and  payment  of 
tbe  ooata. 

Obltty,  J*,  held  tbait  tbe  ofder  of  tbe  Htb  of  July  waa 
An  inlarioentoty  one,  and  tbat  tba  inotloa  waa  ontof 
time.    The  oraditor  appealed. 

Upjohn^  for  the  appellant. 

jtf oe/aon,  for  the  defendant. 

Tbe  fltgnuanta  were  tbe  aame  aa  in  tbe  oonrt  below. 

Tbe  oonrt  (Lord  Eshxh,  M.R.,  Iiihdlbt  and  Loipat, 
L.JJ.)  held  that  tbe  ordar  of  tbe  17th  of  July  waa  aa 
-iuterlootttory  order,  it  not  being  in  the  nature  of  an 
order  made  on  further  coneideration,  bat  being  made  on 
the  application  of  a  person  in  the  position  of  a  defend- 
ant) wba  bad  not  the  oondnet  of  tbe  aetion. 

Appeal  diemieeed. 

Solicitors,  Mcrgan,  Son,  Jt  Upfohn,  for  2).  Lloyd, 
Lampeter ;  Boche  &  Son,  for  T.  Jonee,  Llandovery. 

(<i.)  Re^rortcd  by  W.  F.  Ba&bt,  Esq.,  Barriater-at-Law. 


From  CQiaa.  Bin. 

Praetiee^Beeurity  for  coeti  of 

ordirio  ettike  solicitor  oj 

An  order  had  heen  made  agemut  aeeiieitor  i 
him  'Off  the  rdU,  and  direeting  an  <uooeueln>f . 
from  him  todienteand  paymetU  of  theam 
eoUdtor  appeaied,  and^  it  being  shown  that 
ineohentciromuianeeet  he  %mu  ordered  to  gkmi 
for  the  ooete  of  the  appeal. 

dill,  saaBble, »/  hie  appeal  had  heen  onlye 
order  drikingJUm  o^  the  roU,  eeeurityfawt 
not  have  beenrefuired* 

Apf8ieMMi  by  tbe^  Miaaea  Vtaaz  that  j;.  D»j 
might  be  ordered  to  ghre  security  fbr  tbe  < 
appeal  brongbt  by  bim  from  aa  ordtfimidel 
on  motlOB  oa  bMmlf  of  the  applloaata,  tbat  bad 
stroak  off  tbe  roU  of  aolidtora^  aad  tbat 
sheaM  be  tatear  of  tbe  moneya  dne  ffem  i 
apiAieaatI,  and  for  paymaat  of  tlie  aamaw 
from  tbe  e^idaaae  tbat'  Strong  waa  in  iaaolfi 
ataaoea. 

fT.  Peareonf  Q»G.,  for  the  appUoanta. 

Bingwood^  tut  Sttoag. 

liniDur,  L'.J. — ^It  ia  not  neeeaaaiy  hi 
decide  the  point,  which  ia  of  some  importano^^ 
solicitor  who  appeala  from  an  order  to  atrlka  I*" 
roll  will,  if  inaelvent;  be  ordered  to  gite  a 
coata.    I  db  not  say  tbat  he  will  be  ofdaradtof 
the  order  appealed  from  la  nothing  more  thai  i 
tostrlkebimoiltherol].    Stadi  an  ordar  is  of  i 
penal  character,  and  it  may  well  be  tbat 
allow  bim  to  appeal  from  it  withont  girhig  < 
Here  the  order  is  a  mixed  order — it  ia  nat  r 
striking  the  appellant  oil  the  roll*  but  ^"A - 
and  payment,  and  be  appeds  from  the  wbolaaftj 
sncbp  a  case,  in  my  opinion,  the  general  lakif 
I  am  of  opinion  that  fecnrity  mnat  be  ordertd. 

FrT)  L.J.,  cenenrrad. 

AppHeation  granted. 

Soliaitor  for  the  appHoanta,  J.  W.  Sykee. 

SoUaitor  far  Strong^  H.  G.  Basher. 


BromObaa.  Birb 


In  re  'Ssssmcss* 
TmLKEBr  V.  Hkllasd*  (}•) 


WiO^QoMlkwitton^PfinUd  forrn^^ 

name*of  reeidaary  legatee  ^^ 

A  document  txeevtted  by  a  Uetatrix  ai  ^J^^ 
eieted  of  a  printed  fbrm  of  tDiU  in  »*««*  **"Sr" 
Uft  to  be  fltled  up  by  the  pereen  ueing  \J^ 
direction  for   pcufment  by  her   esoecuiriast 

}f  her  dem  and  funeral  «^••**5^^J^ 
gave  all  her  eetOU  and  effecte,  both  real  ^  QS 

AMd  T 

Oathtrine 


namedf  of  her  dem  and  funeral  «^«'**5Lv  . 
'  "     eetaU  and  effecte,  both  real  oJ  J 

to  and  for  her  own  uee  and  ^*?J^  *g  ^^/^ 
nominate,  oonetttute,  and  apjm^  i^^ 
e  HeUnrd,  tO  be  executrix  of'thu  m'^ 


and  tutament"  Adi^ 

Held  (ajghming  the  dideien  of  tMh  /•/'  rTof  ^ 
the  teilU  Catherine  ffell&rd  took  all  the  a»^ '^ 


(r^O  Reporrfediby  H.  F,  AwitnieoB,  S«q-»  ^ 

(6.)  Reported  by  F.  D.  Fitzrot  Cuwr»»  ^^'"^ 
aa^Law. 
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In  rb  HAamoN^— Ex  vahts  Sixati 


OO0RT  OK  APPBAL. 


'  Fk  Loid  BHhar,  M.R.,  and  Bfiggallay,  hJ.^ln  0rdtr 
<»«Mi#j'nao  urt2<  <Ae  court  may  Jooib  at  IA«  orf^'noj  aa 
«m2I  cm  oI  (ft«  proMd  copy. 

AppMl  bj  the  pUintiff  from  a  dediion  of  Kay,  J., 
«p(m   Ihe  eonalaniotioa  of   tbe  will    of  .om    ~ 


ThodoovnontmNcatedbj  fihe  testatciz  «a  her  will 
WM^oitl7  in  print  Viuiotta  blaoka  were  lef  jt*  inteiided 
to  te^fiUed  np  by  tbe  person  luiog  Ihe  focoi.  Some  of 
theeo  .had  been  whoUy  or  partially  filled  up  by  the 
teitafijjr.  The  will  read  as  |oUows>  apaoes  Jieing  left  to 
iodioaite  the  Uanks  :— 

"  Thifl  is  the  last  will  and  t^tament  of  me^  Hannah 
Wight  Ham'aon,  of  10^  Sigh'Sirwt,  in  tfm  parish  of 
PaHawmiuihf  in  the  cwnty  of  HamfaJUn,  X  direot  that 
all  jny  joafe  debts,  fanml  and  testementary  e^pnnies 
bb  -paid  and  satisfied  by  ray  exeoatTKB  hereinafter 
naoaed  'Mb  soon  as  ooayeniently  may  be  after  my 
decease*  I  give,  devise,  and  bequeath  all  and  OTery 
my  hoaeehold  farnitore,  UneD,  .wearing  apparel,  bpoks^ 
pUiio»  pietaree,  china,  horses,  carts,  and  oacriages,  and 
also  all  and  every  sum  and  sums  of  money  whioh  may 
be  in*my  house,  or  aboot  my  psrsoo,  or  whioh  aiay  be 
doe  to  me  at  the  time  of  my  deoeasr,  and  <also  all 
other  my  moneys  whioh  may  be  iaieeted  in  atooks, 
funds,  and  seoucities  for  money,  book  debts,  money  an 
bovds,  biUs,  notes,  or  other  seoarities,  and  all  and  every 
otitecimy  estate  and  effeots  whatsover  and  wheraeovor, 
both,  real  .and  personal,  whether  in  poseestion^  revemiop, 
reoiaiBder,  or  expectanoy,  unto  ,  to  and  for 

her  •wn.aee  and  benefit  abpolntely.  And  I  nomiaata, 
aonatltnte,  and  appoint  fny  nwos,  CkUherine  BeUard,  to 
be  floncatrta;  of  this  my  last  will  and  testament.  And .  I 
hereby  revoke  all  former  or  other  wills  and  testaments 
by  me  at<any  time  heretofore  made,  and  I  deolare  tliis 
to  be  my  last  will  and  testament." 

Tbe  parts  of  the  will  in  the  handwiitiog  of  the  teete- 
iiiz  ave  ahown  in  italios. 

The  aotion  was  by  originating  summons,  the  plaintiff 
being  one  of  the  next  of  kin  of  the  testatrix,  and  was 
brought  to  have  it  decided  whether  the  testatrix  had, 
^  bar  will,  efleotnally  disposed  of  her  residuary  pemonal 
estate,  or  whether  there  was  an  intesteey. 

The  summons  was  heard  by  Kay,  J.,  who  held  that 
ihera^asnotan  inteotaay,  but  that  Oathaiine  Hellaid 
took  all  tbe  estate  beneficially. 

The  plaintiff  ^pealed. 

W.  Ptanon,  Q.C,  and  Stdllard,  for  the  appellant.— 
Oatherine  Bellard  was  simply  named  for  the  purpose  of 
^appointing  her  exeoutrix.  Kay,  J.,  has  virtually  mAde 
a  will  for  the  testatrix.  In  dealing  with  wills  of  personal 
proper^,  the  court  will  only  look  at  the  probate  copy, 
and  not  at  the  original  will.  There  is  nothing  to  show 
an  intention  to  make  Oatherine  Hellard  rasiduazy 
•legatee.    Tbe  will  is  void  for  unoertainty. 

HaAingB,  Q,0.,  and  GeeCl  RuiBell,  for  j^the  defendant, 
•were  not  called  upon  to  argue. 

liofld  EsKUR,  If  JK."— When  you  have  to  oonstive  a 
will,  you  must  look  at  the  will  and  read  it.  The  ohi»f 
.argument  in  this  ease  is  that  there  is  a  blank  in  the 
will,  bat  how  oan  you  tell  that  there  is  a  blank  without 
looting  at  the  will  f  I  know  of  no  rule  that  prevents 
yon  f  lom  looking  at  the  original  will.  Looking  at  the 
will  in  the  present  case,  one  must  eee  that  a^  part  of  it 
U  a  Hthogn^^hed  form.  The  blank  spaees-were  not  left 
by  the  testatrix  herself,  but  by  the  printer,  that  they 
might  be  filled  up  by  any  testatorwho  might  happen  to 
ase  the  form. 

TiMre  is  one  rule  of  ooaitruetion  whiob,  I  think,  ie  a 
g<ddvn  one-^viz.,  that,  when  a  pemon  has  sat  dowo^aad' 
caseiited  a  wiU,  the  inftrenee  is  that  that  peiton  did! 
-act  intend  to  make  it  a  solenui  faroe* 


Therefore,  if  aettsAa  Uagoagd  may,  or  m*/  not,  pro- 
duae  an  intsotaey,  you  ought  to  infer  that  the>person 
meant  to  die*  testate,  if  this  will  may  be  read  either 
way,  this  rule  aomes  In.  The  words  are:-^*'I  give 
uttto^  to  and  lor  her  own  use  and  benefit  absolutely,  and 
l4ioarittale,eeiBltltale/and*appoint  my  nieoe,  Oatherine 
fielhttd,  to  be  exaooteix  of  this  my  will."  Are  not 
those  woids  capable  of  being  read  as  a  gift  to  Oatherine 
H^Uaid  f  It  is  not  bad  ESngifch,  though,  no  doubt, 
the  language  ie  awkward.  In  my  opinion,  the  teatatrix 
intended  to  fill  up  iha  blauk  with  the  name  of  Oatherine 
Hellard,  though  she  has  not  done  ' so.  The  Words, 
however,  are  capable  of  being  read  as  a  gift  to  her,  and, 
apptyiag  the  goMen  rule  against  intsetaoy,  the  doou- 
ment  ought  to  be  read  so  as  to  make  it  a  will,  and  not 
a^lenkpleee  of  paper.  No  man  in  Buglandi  exoept  a 
trained  lawyer,  oould  have  any  real  doubt  as  to  the 
of  the  language  used. 


Bacmjallat,  L.J.-- 1  am  of  the  same  opinion.  I  quite 
agree  that  the  flmt  thing  to  be  looked  at  is  the  probate 
oopy  of  a  will,  but,  looking  at  the  probate  copy  in  the 
present  case,  I  find  that  there  is  a  blank  apaee  in  it. 
The  axistenoe  of  a  blank  space  is  ooasistent  either  with 
an  accidental  omission  to  fill  it  u^or  with  au  inteutioo 
not  to  fill  it  up.  It  is,  therefore,  very  material  to  look 
at  the  original  will.  When  we  do  ao,  we  find  that  it  it 
on. a  printed  form,  in  whioh  blanks  are  left  ^  be  filled 
up  by  the  peaM)n  who  uses  it.  Tbe  tsstatrix  has  not 
filled  in  this  blank,  and  I  think  the  only  way  in  whioh 
you  aan  aouatrue  .the  .words  is  kj  reading  tham  as  if 
they  were  oonseoative*  Reading  them  in  that  way, 
though  they  are  not  so  clearly  expressed  as  Ihey  nright 
be,  they  are,  I  think,  a  sufficient  indication  of  iaientloa. 
I  think  it  inpkpomible  to  come  to  any  other  aonelusioa 
than  that  Oatherine  Hellard  .was  the  pemon  indicated. 
It  aeems  to  me  the  intention  was  clear. 

FxT,  Li.J. — It  does  not  seem  to  me  necessary  to 
decide  whether  the  proper  document  to  look  at  for  the 
purpose  of  oonstruction  is  the  probate  copy  or  the  will 
itself,  for  each  shows  a  blank.  I  have  felt  more  doubt 
on  the  question  of  constmction  than  the  other  members  of 
the  court,  but  I  agree  that,  if  a  reasonable  oonstruction 
oan  be  given  in  favour  of  testaqy,  it  should  be  given,  and 
on  that-ground  1  assent  to  the  oonolosion  to  whioh  they 
have  come. 

Appeal  diwnined. 

Solicitors  for  the  plaintiff,  SmUh^  Fawden,  A  Lew, 

SoHcitors  for  the  defendant,  ^tmamioa,  Billiilh  Oo.^ 
lor  EdU^rd  4b  Son,  Portsmouth. 


Bankruptcy. 


JEk  parte  Sixmokds. 
Jk  re  C4JurA.a 


(>ct.3o; 


MMake  o/iaw^P^yment  by  aMement  iruetee  to'  truUee 
in  bankruptcy'-^JRepaymetti  by  irtat6«  in  bankruptcy. 

Money  was  paid  by  a  aetOement  truake  under  a 
nUatake  of  law  to  (he  iruatea  in  liguidaJtion  of  the  tenant 
forM/e  of  the  aettled/und. 

Held,  that,  money  h'iving  been  wrongly  paid  to  an 
officer  of  the  court  {the  truiee  in  liquidation)  he  muse 
repay  the  amount  out  of  future  aaMta  coming  to  hia 
handa  for  payaMnt  of  dividenda, 

Deomon  pf  Hr.  Eegistrar  Murray  affirmeL 

'Appeal  from  an  ofder  of  Hr.  Beglstrar  Mnmqr  direct, 
ing  the  trustee  in  the  liquidation  of  Sir  John  Riv^f. 
Oarnaato  repay  0-.  £L  Seymour,  the  turviting  trustM  ^t 
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the  debtor's  uiarHage  settlement,  a  sum  of  £669  wbioh 
J.  W.  Bde,  a  deceased  trastee  of  the  settlement,  had  paid 
bj  mistake  to  the  trustee  in  the  liqiddation. 

The  settlement  was  of  a  fond  for  Sir  John  for  life, 
then  for  his  wife  for  life,  and  then  for  their  ohildien.  In 
1857  the  Innd  consisted  of  £5,446  8s.  lid.  Consols.  At 
the  reqoest  of  Sir  John  and  Lady  BiTett  Oamao,  these 
Consols  were  sold ;  ont  of  the  proceeds  £3,000  were 
adyanced  to  Sir  John  on  his  bond,  carrying  interest  at 
four  pel  cent,  and  a  policy  on  his  life  for  £8,200,  and 
the  balance  was  invested  in  £2,200  Korth-Sastem  Bail, 
way  Guaranteed  Fonr  per  Cent  Stock. 

A  men^orandum  stating  these  facts,  and  agreed  to  and 
signed  by  Sir  John  and  his  wife,  contained  the  follcwing 
clause  :—'<  The  dividend  usually  receiTed  by  Sir  J. 
Carnao  on  £5,446  2s.  lid.  Consols  being  £81  13s.  lOd. 
half-yearly,  less  income  tax,  to  be  paid  him  as  .before, 
and  the  balance  invested  and  added  id  the  capital.for  the 
benefit  of  his  children,  on  the  same  trusts  as  the 
£5.446  29.  lid.  Consols  were  held.*' 

This  arrangement  was  acted  upon  till  1875,  when  Sir 
John  went  into  liquidation.  During  the  eighteen  years 
Sir  John  paid  the  premiums  on  the  poUcy,  and  Bde,  as 
trustee  of  the  marriage  settlement,  paid  him  the  differ- 
ence between  the  half-yearly  £81  13s.  lOd.  and  the  half- 
yearly  interest  on  the  £3,000  bond,  and  invested  the 
surplus  income  of  the  railway  stock. 

From  1875  Sir  John  failed  to  keep  up  the  policy,  and 
Ede  therefore  paid  the  premiums  out  of  the  income  he 
receive'd  as  trustee  of  the  settlement.  The  trustee  in  the 
liquidation  having  served  him  with  a  notice  to  pay  over 
the  surplus  income,  he  did  so  till  1883,  when  Sir  John 
died,  and  the  £3,000  was  paid  out  of  the  policy  moneys 
to  the  trustees  of  the  settlement. 

In  April,  1884,  the  trustees,  having  been  advised  that 
Ibese  payments  had  been  wrongly  made  to  the  trustee  in 
liquidation,  applied  to  the  tovat  for  an  order  that  the 
trustee  should,  out  of  any  assets  in  his  hands,  not  dia- 
tnrbing  any  dividends  already  declared,  or  out  of  the 
first  assets  thereafter  to  come  to  his  hands,  repay  to  the 
trustees  of  the  settlement  the  sum  so  paid  by  mistake, 
amounting  to  £861  68. 8d.  Ede  died  before  the  registrar's 
order  was  made.  The  £569  was  the  amount  paid  by 
mistake  in  the  six  years  preceding  the  notice  of  the 
application  to  the  court.  All  of  the  moneys  so  paid  by 
Ede  had  been  distributed  amongst  the  creditors. 

Cooper  Willis,  Q,0.,  and  Alexander ,  for  the  appellant^ 
the  trustee  in  the  liquidation.— Money  paid  under  a 
mistake  of  law  cannot  be  recovered. 

J.  Q.  Wood,  for  the  trustee  of  the  settlement— That 
rule  does  not  apply  here,  because  the  trustee  in  liquid- 
ation is  an  officer  of  the  court,  wbioh  can  direct  him  to 
do  what  is  right :  Ex  parte  Jamee,  22  W.  R  987,  -L.  B. 
9  Ch.  609.  The  respondent  is  entitled  to  follow  the  trust 
money  in  the  creditors'  hands.  The  appellant  is  not 
called  upon  to  pay  personally.  The  money  belonged  to 
the  debtor's  children. 

Cooper  Willie,  Q,C.,  in  reply.— The  money  here  is  not 
ear-marked,  and  cannot  be  followed.  The  mistake  is  one 
from  which  equity  should  not  give  relief:  Bogert  v. 
Ingham,  25  W.  B.  338,  3  Ch.  D.  351. 

Lord  EsHxs,  M.B.,  stated  the  facts,  and  continued:— 
The  demand  made  by  the  trustee  in  the  liquidation  upon 
the  trustee  of  the  settlement  was  wrong  in  point  of  law, 
but  the  trustee  of  the  settlement  acceded  to  it  The 
money  was  paid  erroneously ;  they  were  both  in  error 
in  point  of  law.  It  is  immaterial  whether  the  liquidation 
trustee  knew  of  the  agreement  of  1857 ;  the  settlement 
trustee  did,  and  he  had  acted  on  it  for  years.  The 
question  is  what  the  court  ought  to  do  irheu  the  mistake 
is  discovered.  When  I  find  that  a  proposition  has  been 
laid  down  by  a  court  of  equity,  or  by  the  Court  of  Bank-  , 
ruptqy^  which  strikes  me  as  a  good,  a  righteous,  and  a  | 


wholesome  one,  I  eagerly  desire  to  adopt  it 
proposition  was  laid  down  by  Jamaa,  Ij.  J.,  in  E»i 
Jamee*    A  rule  has  been  adopted  by  courts  of  1 
the  purpose  of  putting  an  end  to  Utigalion  ttat, 
litigant  party  has    obtained   monej    from   the 
erroneously,  under  a  mistake  of  lew,  the  party  i 
paid  it  cannot  afterwards  recover  it.     But  the  < 
never  intimated  that  it  is  a  high-mfaded  thing  tsl 
money  obtained  In  this  way  ;  the  coiut  allows  thai 
who  has  obtained  It  to  do  a  shabby  thing  in  i 
avoid  a  greater  evil — ^tn  order,  that  Is,  to  put  aa  ( 
litigation.    But  James,  Ii.J.,  laid  it  down  in 
Jamee  that,  although  the  court  will  not  prefe 
gant  party  from  acting  In  this  way,  it  will  not  j 
itselt,  and  it  will  not  allow  its  own  officer  to  aet^ 
will  direct  its  officer  to  do  that  which  any  1 
man  would  do— viz.,  not  to  take  advantage  of  f 
take  of  law.    This  rule  is  not  oonflned  to  ths  ( 
Bankruptcy.    If  money -had,  by  a  mistake  of  I 
into  the  hands  of  an  officer  of  a  oonrt  of 
the  court  would  order  him  to  repay  it  so  < 
mistake  was  discovered.    Of  courae,  aa  betwesa| 
parties,   even  a  court  of  equity  would  not  ] 
litigant  from  doing  a  shabby  thing.     But  I  < 
thinking  that,  if  money  had  come  into  the  1 
receiver  appointed  by  a  court  of  equity  through  afl 
of  law,  the  court  would,  when  the  mistake  was  if' 
order  him  to  repay  it    A  trustee  in  bank 
always  been  treated  as  an  officer  of  the  Court  of  1 
ruptcy,  and  the  court  will  order   him  to  set  f 
honourable  and  high-minded  way,  and  so  it  i 
down  by  James  and  Hellish,  KJJ.,  In  Bm  parte 4 
It  is  true  that  in  that  case  the  money  in  qa«itiBir| 
not  been  divided  among  the  creditors,  but  wtf  i 
the  hands  of  the  trustee,  and  we  are  about  toe 
principle    of   this  dedsion  somewhat   furthsr. 
though  the  money  has  been  divided  among  the  c 
the  court  sees  that  other  moneys,    which 
applicable  to  the  payment  of  dividends  to  thee 
are  about  to  come  into  the  hands  of  the  trustee  < 
has  not  been  shown  that  any  injury  will  be  < 
anyone  by  ordering  the  trustee  to  apply  thk  i 
which  Ib  coming  to  him  to  replaoe  the  other 
which  was  paid  to  him  in  error,  and  I  think  it  ii 
that  it  should  be  so  applied.    In  my  opinion  th<l 
trar's  order  was  right,  and  the  appeal  must  be  di^^ 

Cotton,  Ii.J.— The  first  question  is,  whetherli|>f 
stee  in  the  Uquidstfai  ij 


ments    made  to  the    trustee _, 

erroneous  in  point  of    law,  and  in  my  opinkstf 
were.      Can  the  money  thus  wrongly  paid   be  i^ 
recovered  from  the  trustee  P    Undoubtedly  it  s^m^ 
recovered  from  him  personally,  but  that  is  not  the «« 
which  has  been  made.    The  order  is  that  the  ^"^  j^ 
repay  the  amount  out  of  moneys  which  it  is  snae^iv 
or  will  be  in  his  hands— t.e.,  moneys  available  f«  ^ 
payment  of  dividends  to  the  creditors.    In  my  «l*J*i 
would:  ^  wrong  to  interfere  with  any  right  w  » 
trustee  to  be  paid  his  costs  and  expenses  uiottrredist>| 
liquidation,  and  the  registrar's  order  must  *>•**"!; 
mean  that  the  repayment  is  to  be  made  ootof  n||*J^ 
available  for  the  payment  of  dividends.    Ooghtww* 
to  be  made  ont  of  these  moneys  P    The  tnutee  jwM 
the  ordinary  rule,  that  money  paid  under  a  b"****^ 
law  cannot  be  recovered  in  an  action  between  JjajJ* 
parties.    That,  no  doubt,  is  so.    But  the  pf«>^*  ^ 
stands  hi  quite  a  different  position.    The  tniitee »  "" 
liquidation  has,  or  will  have,  funds  in  his  >»«**' T^ 
question  is,  how  ought  they  to  be  applied  f  ^^    ^ 
that  they  ought  to  be  applied  in  paying  diridentf  ^^^ 
creditors.    Cf  course  they  ought,  unlses  ^^^^ 
prior  claim  to  them.    It  cannot  be  aaid  that  w|«VJJol 
lien  upon  the  moneys  in  the  trustee's  hands  is  ^^^ 
the  sum  which  was  paid  to  him  by  Bii»t«ka  ^^ 
funds  applicable  to  the  payment  of  diridenOi  v 
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CouKT  ov  Apfbal. 

iMve  beeo  enon^ontlj  inewMed  bj  bimim  of 

Bt  to   the    tnutae,    wad   the   quMtloa  If 

I  ram  thqfl  paid   in  enor  ovght  not  to  be 

i  «rik  of  tfaoie  fandf  •    In  mj  opinion   Eos  parte 

llqiioim  thta  propoeltloni  that  when  the  ^oer 

ieoBthfl  in  bis  hands  a  som  of  money  whioh  has 

~]  to  him  enoneooalj  under  a  miitake  of  law, 

/  rale  ae  between  advene  litlgaiite  does  not 

^iMhe  wiU  be  ordered  to  repay  it.    It  hae  been 

1  rightly  nrgedy  that  In  Ex  parU  Jama  the 

\  itill  in  the  hand*  of  the  tmetre,  whereae  In 

teue  tiie  money  has  been  dletrlbated  among 

and  that  our  deeirion  will  be  a  develop- 

f  file  principle  of  Ex  parU  Jame$.    Bat,   in 

we  most   regard  thefnnde   available    for 

among    the    creditors    nnder   a    bank- 

hqnidation  as  one  entfre  fund,  and,  if  that 

I  been  erroneonsly  Increased,  I  think  It  Is  a  Jnst 

of  Em  parte  Jamee  to  say  that,  out  of  any 

I  which  may  hereafter  be  in  the  hands  of  the 

applk»ble  to  tiie  payment  of  dividends  to 

I  the  amount  which  has  come  into  bis  hands 

repaid.    If  the  trustee  desires  It,  the  regie- 

r  may  be  qualified  by  saying  that  the  repay- 

>  be  made  out  of  any  moneys  which  may  now 

r  be  in  the  hands  of  the  trustee,  and  applic- 

)  payment  of  dividends. 

T,  LJ.— I  think  that  the  mistake  of  law  is 
d,  and  the  question  Is  whether  it  can  be  put 
p?  If  it  can,  it  certainly  ought  to  be  put 
I  think  it  can.  The  court,  by  means  of  its 
hss  made  a  mistake,  and  has  given  to  the 
I  money  which  they  ought  not  to  have  had.  It 
,  I  think,  be  unjust  to  make  the  creditors  refund 
kttsj  have  thus  received.  But  what  Is  there  un« 
I  ia  mying  that  no  more  money  shall  go  to  them 
Ittissam  has  been  repaid  to  its  rightful  owner  P 
ntsBto  me  there  wlU  be  no  injustice  In  giving 
i  afiiNtbn  to  the  trustee.  E»  parte  Jamee  Ib  an 
J  te^oittg  so,  but,  even  without  that  authority, 
NlAeaU  ban  thought  that  the  injustioe  whioh  has  been 
r  Wimteit^tene  could  be  set  rigkt. 

ApptddkmUeed. 

fiaiiBftDis,  Emmanuel  <fe  Bimmonde;  A.  T.  A  R.  W. 


4kQmQ.B.DIv. 


HJareh  5,  6. 


CAHimre  v.  Fabquhas.  (a.) 

^Ufeeeemtme^^CommeMonent  of  contract  andritH^^ 
Skkmemte  inprcpoeal^Ohainge  of  cireametaneee  after 
aieipitanee  of  life  and  before  ieeue  of  poliey^NeeeisUy 
fif  Hidoeure  of  aUeraJUon — Bight  of  aeeurtre  to 
f^eee  to  comftete  aeeurance. 

Memrnte  made  hy  a  pereon  in  a  propoeal  for  a  life 
Mvsaee  must  be  true  at  the  time  at  which  the  eontraet 
^emwanee  ie  aetuaUy  made.  Therefore,  if  before  the 
^Mlraef  M  completed  by  paymeri  of  the  firet  premium 
"•t  /i  a  change  of  eireumetancee  affecting  the  life,  thit 
M  if  disdoeed  to  the  propoeed  aeeurere  before  euch 
n^ieit;  for  they  are  not  bound  to  a$9ure  the  life, 
ws^A  it  hae  been  accepted  by  them,  if  the  nature  of 
AHtt  Aos  been  changed  einee  the  date  of  the  propoeal, 

fh$B,  Life  Offke  accepted  a  propoeal  for  anaeiur^ 
eetienthe  life  of  C,  who  wae  declared  to  be,  and  then 
Ml,  m  ^ood  health.  The  letter  of  acceptance  named  the 
emmU  of  the  premium  and  etated  that  no  aeeuranee 

(•)  Beportod  by  W.  HowtAicD  BoBnavi,  Esq.,  Barrister- 
at-Law. 


would  take  ptaee  until  payment  of  the  firit  premium. 
Before  the  premium  had  been  paid  (7.  met  with  an 
aeeideni,fti>m  the  effeete  of  which  he  ikortly  qfterwarde 
died.  After  the  aeddent,  but  before  O.U  death  «md 
within  Ae  month  which  the  8.  Oglee  allowed  for  pay- 
ment  oftheflrtt  premium,  hie  agent  tendered  the  amounf 
to  the  offiee^  at  the  eame  time  mentioning  the  fad  of  C'i 
aeddent.  The  office  thereupon  r^fueed  to  receive  the 
premium  or  to  complete  the  eueurance.  In  an  action  by 
0*e  repreeefdative  againet  the  8.  Office  for  breach  of 
contract  in  refueing  to  grant  a  policy  on  the  life  of  0, 

Held,  that  there  wae  no  completed  eontraet,  and  that 
the  defendante  were  not  liaUe. 

Judgment  of  Pollock,  B.,  affltined. 

A.ppeal  from  a  judgment  of  Pollock,  B. 

Action  by  the  administrator  of  the  estate  of  Alfred 
Samuel  Oanning,  deceased,  against  the  Sun  Life  Assur- 
ance Sociefy  (sued  In  the  name  of  their  officer)  for 
breach  of  an  alleged  contract  to  grant  a  policy  of 
assurance  upon  the  life  of  the  said  A.  8.  Oanning  for  the 
sum  of  £8,000. 

By  the  statement  of  claim  the  plalntifl  claimed  £2,000, 
'*  either  as  a  liquidated  sum  er  damages,  being  the  sum 
for  which  the  said  society  agreed  with  the  said  A.  8. 
Oanning  In  his  lifetime  to  insure  his  life  for  one  year  on 
payment  by  or  on  behalf  of  the  said  A.  8.  Oanning  to 
the  said  society  of  the  agreed  premium  of  £47  18s.  id'* 
And  it  was  thereby  alleged  that "  the  said  A.  8.  Oanning 
was  always  ready  and  willing  to  pay  the  said  premium, 
and  the  same  was  duly  tendered  on  his  behalf,**  yet "  the 
said  society  refused  to  receive  the  said  premium,  and 
have  wholly  repudiated  their  said  agreement,  and  have 
refused  to  Issue  a  policy,  or  pay  the  sum  Insured,  or  any 
part  thereof 

The  case  came  on  for  trial  before  Pollock,  B.,  and  a 
special  jury  in  Hilary  Sittings,  1885,  when,  after 
evidenoe  had  been  taken,  the  jury  was  by  oonsent  dis- 
charged, and  the  case  reserved  for  further  consideration 
by  the  learned  judge. 

It  appeared  that  on  the  8th  of  December,  1888,  the 
deceased,  A.  8.  Oanning,  by  his  agent,  oneS.  L.  Walters, 
sent  to  the  8un  Life  Office  a  proposal  in  the  usual  form 
for  an  assurance  in  the  sum  of  £9,000  upon  his  life. 
The  proposal  was  signed  by  the  deceased,  and  it  set 
forth  the  usual  facts  required  by  the  sodefy.  Including 
information  as  to  the  constitution  of  the  proposed 
assured;  it  contained  also  a  declaration  by  A.  8. 
Oanning  that  the  whole  of  the  statements  In  the  proposal 
were  true,  and  that  the  declaration,  together  with  the 
certificate  to  be  signed  by  him,  which  was  to  certify  that 
he  was  then  in  good  health,  was  to  be  "  the  basis  of  the 
contract" ;  and  it  concluded,  "  If  any  untrue  averment 
is  contained  in  this  declaration,  or  in  the  atatements 
made  in  the  said  proposal  or  certificate,  then  this  con- 
tract shaU  be  void." 

In  the  letter  with  which  Walters  forwarded  the  pro- 
posal to  the  society  he  stated  that  Oanning  did  not  bind 
himself  id  effect  the  assurance,  although  he  would 
probably  do  so. 

On  the  11th  of  December  Oanning  was  examined  by 
the  society's  medical  officer,  and  signed  the  certificate; 
and  on  the  14th  of  Decemb«r  the  society's  actuary  wrote 
to  Walters  a  lettei  in  the  following  words :— "  The  pro- 
posal to  Insure  for  £2,000,  with  profits,  on  the  life  of 
Alfred  Samuel  Oanning,  has  been  accepted  at  the  annual 
premium  of  £47  18t.  4d."  At  the  bottom  of  the  letter 
thero  was  a  note : — **  No  assurance  can  take  place  untU 
the  first  premium  is  paid." 

It  is  the  practice  of  the  society  to  allow  for  payment 
of  the  first  premium  a  period  of  one  month  from  theis 
acceptance  of  the  proposal,  and  Oanning  arranged  with 
Walters  that  the  latter  should  pay  the  first  premium  to 
the  society  for  him. 

On  the  5th  of  January,  1884,  Oanning  fell  from  a 
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€lliE  and  r#cei?ed  eeTere  injvrierf .  fram^  wbic)!  be  disd 
Hypo,  tbe  10tb« .  At  the  date  of  GuuiiDg'a  aooideiit 
the  premium  bad.  not  been  paid:  to  tbe  aaelirtj.  bf 
Walten;  and,  on  tbe  7tb  of  Jaaottryi  t1ia»  aode^'a 
actnaiy^  not  hmivg  tben  beazd.  of  tbe  aoddeoti  wrote  to. 
Welters  to  remind  bim  tbat,  nnleee  tbo^ftnt  fvremtem 
woe  paid  by  tbe  14tby  Oanning  ^voold  ba«e  t»  sigo.  a. 
certificate  of  bealtb.  Tbe  letter  aleo  stated  tbaton 
receipt  of  tbe  piemiom  tbe  policy  -would  be- propaved* 

On  tbe  dth  of  January  Walten  went  to  tbe  seoietyV 
office  with  tbe  intention  of  paying  tbe  premionk  After 
statbBg  tbat  be  bad  oomo  to  p#y  tbe.  pmrniam  for 
Canning,  Walters  told  the  clnrk  that  Canning> bod  met 
with  an  accident  and,  w«a  injpred,  and  tberenpon»  on 
tbe  gronnd  tbat  tbe  nature  of  the  risk  was  changed,  tbe 
society  refused  to  reoeite*  tbe  piomhim  tendered  by 
Walten^^  and  said  tbat,  as  they  .were  not  bound  to  aoeopt 
the  life,  the  aseoranoe  could  not  be  completed* 

Tbe  plaintiff  tben  brought  this  aotion^ 

Pollock,  B.,  gave  judgment  for  the  defendant,  hold* 
ing  tbat  tbe  society  were  only  bound,  to  aooept  tbe 
premium,  and  to  undertake  the  asenranoo:  and  ianie  a 
PpUey,  if  the  clronmstaiioeeYespeiittD|p  thaiila  propoeed 
continued  to  be  the  same  aa  they  wieiojil  the  time  of  the 
pioposal. 

The  plaintiff  appealed* 

,  Charlea,  Q.C;,  and  Bray,  for  the  appeUont.— The 
aeeeptanceof  the  proposal  constituted  a  contract  by  tbe 
society  to  grant  tbe  policy  on  tender  of  tbe  premium  ; 
or,  if  that  is  not  so,  then  there  was  a  contract  directly 
tbe  premium  was  offered.  Canning  did  not  warrant 
anything  but  the  truth  of  the  statements  in  the  proposal 
when  they  were  made ;  anything  which  happened  after- 
wards wns  immaterial. 

They  referred  to  Kohne  t.  The  Asiuranee  Company  of 
North  America,  1  Washington  (U.S.)  CHrcult  Gases,  93. 

S.  Clarke,  Q.C,  and  Jeiine,  for  the  respondent.— « 
There  was  to  be  only  one  contract — ^vis.,  the  contract  of 
assurance.  The  society  did  not  intend  to  enter  into  a 
contract  until  the  premium'  was  paid,  as  is  sbown^  by 
their  letter  of  aoceptance.  There  was  no  mutuality,  for 
tbe  deceased  did  not  bind.bimself  to  effect  the  aseuranoe» 
and  there  was  no  aaeent  by  him  to  the  amonat  of  tho 
premium  as  fixed  l^  the  sodety's  letter  of  aeoeptanoe^ 
therefore  the  parties  were  not  ad  idem*  If  there-  wna  a 
oontraoty  then  it  was  aoktHy  upon  tbe  basis  of  tbe  con- 
tinue truth,  at  tbe  time  the  asearanoe  should  be  com* 
pasted,  of  tbe  statements  made  by  tbe  deceased^  there-* 
iom  the  alteration  in  bis  circumstancee  put  an  end.  to 
tbe  contract :  TrmU  t.  Baring,  12  Ww  B.  678»  42>e  G. 
J.  A  S.  318. 

They  alsoctted  Philllpoon  Inmnmoe,  p^  A8 ;  Edmardt 
t^  Foolnery  1  Camp.  680. 

Bray,  in  reply.— The  rates  of  premium  were  pmb- 
llsbed  in  the  society's  prospectus,  and  known  to  Can- 
ning at  the  time  he  made  tbe  proposal,  therefore  tbe 
rate  of  premium  was  vlrtnally  fixed  by  the  proposal  to 
atsur^with  profits.  [Lord  Esrxb,  M.11.— No.  If  tbe 
proposed  life  had  not  t>een  good  tbe  society  might  baTO 
accepted  it,  but  at  a  rate  higher- than  the  published 
one.]  The  contract  was  unilateral,  not  binding 
Oanning  to  assure,  but  binding  the  society,  in  considera- 
tion of  his  submitting  to  meScal  examination,  to  grant 
-  the  policy  if  the  premium  was  tendered :  Cfreat  North* 
em  Bailway  Co.  t.  Wi^am,  22  W.  B.  48,  L.  R.  9  C.  P. 
16  ;  Dmton  t.  Great  Northern  Bailway^  Co;,  4  W.  R. 
240, 5  E.  A;  B.  860.  Traill  t.  Baring  is  dfstingnisbable, 
for  there  no  part  of  the  risk  was  retained  by  the  re- 
ineuring  society  (see  the  explanation  of  the  decision  in 
Pollock  on  Contracts,  4th  ed.,  p.  697,  appendix). 


.  Lord  EsHBB,  M.B. — This  case  InTolTes  an  important 
point  in  tbe  law  of  life  assuranoe.  I  was  at  first  im- 
Piressed  hy  tliu  ordinsrj  proposition  tbat  a  propgoal  and  )  only  a  counter  proposition*    Aaoordingl/  ^^ 


begfaiai 


an  acoeptanoe  make  a  contract.    Bat  when  ono 
look  at  the  subject-matter  to  wbioh  tbie 
applied,  thop^nt  requires  gcare  conaidm^Joo. 
isthecoatraotiol  liCa  asemranoeF     It  la  In  <" 
tbe  aasuianoo  company  say  to  tbe  pevson  who  is 
to  assnro  bis  life:  **Takingyour  life  to  be 
beginning^of  tbe  risk,  wo  agree  to  smshm  tbat 
year."     The  moment  at  which  tbe  riak  ' 
material  moment,  because  the  inouvmnoe  Is 
year,  And  thot  moment  is^  therefore,  tho  com 
of  the  year.    Now,  It  is  said  that,    beiov 
begine,  there  is«  binding  contract  to  inanvotbai 
life.    Bat  is  it  reasonaUe  to  suppooe  tbat 
so  to  bind  themselvee  as  to  the  fatare  by 
to  existing  facts.    No  one  can  say  what  the 
health  may  h?  to-momw  or  next  woofc;  and 
woold  be  Yery  rash  to  bind  himself  by  a 
tho  point.    Xhenfor^  a.  man  ought  not  be 
contraot  aa  to  what  tbe  state  of  hia  health 
iBonth'>s  thne.    Neithor  could  the  other  sido 
what  is  said  as  to  the  condition  of  the  man' 
when  tbe  question  ia  what  hia   bealth  wiU 
month*    Tbeaa  oonsideiations  show  that  the 
made  in  tho  pnoposal  for  an  asanrance  on 
Canning'  wsfo  not  oontraotaal  statementa.     It 
have  been  his  intention  to  haare  bonnd  hUassU 
a  policy  in  any  cTcnt,  nor  could  it  haTO  hm 
tion    of   the    assurance    society    to    bind 
absolutely  to  grant  the  policy.    It  really  mdy 
to  this  :^OBiming  said,  **  THU  yon  nndertato 
my  life  if  I  tender  tbe  premium   within  the 
time-P"    Andtbesooi^repliedv  ^'Onrpresn 
that  if  you  do  so  we  will  grant  yotr  a  poU^; 
plaintiifb  claim  is  not  snpp(nted  affirmatively, 
authority  has  been  dted  which  is  in  fiavoorofit 
ifl  It  even  negatlw^  supported,  for  no  snob  afld 
been  khown^  hitherto.    That  shown  oonelniMy, 
mind,  tbat   this   action   oannot  ancoeed. 
statements  madetbefcre  on  assuranoe  ia  efllBefisl 
contractual  statements,  because  neitber  of  the 
Intend  that  they  should  so  be.    Of  oomnse  it  may 
that  this  view  of  tbe  transaction  carries 
because  it  must  follow*tbat,  idtboagh  tiiere  is  as 
In  tbe  circumstances  of  the  person  desiring  to 
still    an  assurance  society  may    refuse  to 
premium  when  it  is  offered  to  them,  and  tln^i 
quently,  the  tender  of  the  premium  is  liselesi. 
does  not  follow  that,  if  the  premium  is  of- 
accepted,  there  Is  no  binding  contraet  of 
the  policy  is  granted.    To  my  mind,  the  moi 
premium  Is  pisid  there  la  a  contract,  which 
enfoioed,  and  which  is  not  dependent  npon  i&« 
the  policy  being  drawn  up. 

But  another  view  of  the  case  has  also  been 
upon    us  by  the   appellant.    Take   it,   it 
that   the    repreeentatlona   aa    to    tiie    .    . 
have   been   made  and    the   amount  of  ^ ^jf.^, 
agreed   upon,    and   that   the   socle^  eq^     ^m! 
will  offer  the  premium  within  a  oertain  ^'b^/'j^ 
grant  you  a  poUsy,"  it  followa  tbat  the  msre  ^^^j^V 
premium  is  as  good  as  an  actual  payment  ^'^''I^Z 
But,  even  if  tbat  Is  so,  what  Ib  the  ^^^'^  V,^ 
becomes  of  tbe  preliminary  statements  f   ^fpr  ^  ^ 
suggested  consideration  for  such  a  contraet  on  ^**^ 
of  the  society  is  the  trouble  which  the  b^^^T^ 
having  himself  examined  by  a  doctor.    Bat  ^'^ 
doee  not  naoeasitato  a  medical  examlastioP«  J'^T^ 
does  require  is  that  there  should  be  no  <*5?«  af 
of    mi^terial   faot^  and  that    if    reiwfCi<o<»ff*JL 
made  they  ehoidd  bo  true.     The  doctor's  "JTJ^ 
are  mere  representations.    Now,  here  ^^^t^l 


oflMli 


posal  only  asbsd  whether  the  assurance 


nd 


assure,  hia  llfe^  no   premium  was  tben  A^,.  ^ 
being  so,  tbe   society's   letter  of   Daees^  ^  ^ 
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OomiT  «p  ArPBAxi. 


CiNiriiro  v.  Pabquhab.-^Nioholls  v.  Whiilir. 


Court  of  AmAU 


"WadiDg  contract  before  the  olFer  of  the  pretnlQin. 
9heii  tbe  law  ht  asettratioe  Rays  that  it  Is  not  enough 
"ihat  the  lepreaentationR  in  the  propoftal  thonld  be  true 
when  thej  are  made.  The  right  moment  ie  the  moment 
of  the  offer  of  the  premium,  when  the  repreeentatione 
came  Into  effect;  and  ff  the  eirenmetanoes  have 
^MDged,  the  representations  should  be  altered  at  that 
*ti»e.  Soppoeing  Walters  had  made  noi  mention  of  the 
^accident  to  Oanalng,  theA  the  representations  contained 
in  theprcpoeal  would  not  hare  been  correetr;  and  eo^ 
«veti  if  the  society  had  accepted  the, premium,  thecon-« 
tract  woqM  have  been  ▼itiated.'  'Here,  however, 
Walters  honestly  stated  the  facts  by  Which  the  prerions 
Yepreeentations  were  altered  and  the  i^hole  gronml  of 
the  contract  of  assurance  was  changed.  Acooidingly 
the  sodety  were  entitled  to  refuse  to  accept  the  premium, 
9fea  supposing  that  if  the  cirumstances  bad  not 
altered  they  would  hate  lieen  boniid  to  accept  ft.  But, 
in  my  opinion,  the  true  ground  for  our  decision  is 'that 
ihere  was  no  contract  to  assure,  and  that^  therefor^, 
until  Canning  waa  actually  assured,  either  party  might 
change  their  intention. 
This  appeal  must,  accordingly,  be  dismissed. 

XnvBLBT,  L.J.  —  Technically,  this  is  an  action  for 
-limnages  *  for  breach    of    a  contract.    The  question  is' 
whether  the  assurance  society  were  bound  to  issue  a 
fMUey  npon  the  life  of  Canning.    The  case  put  for  the 
■«ppenant  is  that  there  was  a  contract  to  assure.    That 
'^^lepends  upon  the  question  whether  the  society  were 
inmiid  to  accept  the  premium  upon  tender.    The  matter 
Imm  been  thoroughly  thrashed  out  before  us.    It  is  said 
•  that  there  was  a  contract  binding  the  society  to  do  so. 
'Now,  to  make  out  that  we  must  see  what  are  the  facts 
of  the  case.   Oanaing  sent  in  a  proposal  for  an  assurance. 
There  is  nothing  particular  in  that.  '  He  might  or  might 
«Mt  change  his  mind  afterwards.  With  the  proposal  was 
a  ■decUnmtion--Hm  important  dooument.    By  it  he  de* 
-dared  that  the  statements  contained  in  it  shcold  be.the 
basis  of  the  contract,  and  that,  if  any  of  those  state- 
ments were  untrue,  the  contract  should  be  void.    Then 
ihisreis  the  ustiab  reference  to  friends.    Oanttiog  ap- 
peared before,  and  was  examined  by, »  medical  man,  and 
in  the  ordinary  course  there  came  the  letter  of  Decem- 
ber 14  from  the  society  accepting  the  proposed  life  ;  but 
this  letter  contained  the  notification  that  no  assurance 
was  to  teke  'place  until  payment  of  the  first  annual 
prsmUun.   .Kow,  what  is  the  effect  of  thief    It  nas 
urged  by  the  appellant's  counsel  that  there  was  a  oom- 
^^1^  ccfttMCt  bimdiBg  thC'seoietj  to  assure  Oautting<s 
life  ufien  tender  of  the  pvemiiun^    Bat  i  it  is  quite  ob- 
rioos  that  Canning  was  not  bound  to  p«y  the,  £41 18s.  id. : 
:he  nuight  .change  his  mind.    It  retUly  .amounts  only  to 
this— ;the  society  say, ''  If  you  wUl.psor  us  this  sum,  then 
'  We  wfil  grant  you  a  policy.*'    It  is  not  a  cpQitraot,  but  a 
counter  Offer.    Then,  on  January  9,  there  is  the  tender 
4f  the  premium  and  its  refusal  by  the  soieiety.    I  think 
'there  is  cQiiBiderable  difficulty  in  saying  what  would 
•^iuvrebeenrfbe  result  if  there  h'ad  been  no  change  of  dr* 
•eomelaBcee  in  the  interval.    I  am  not  prepared  to  say 
'iheit  in  ehat  caw^the  society  would  have  been  entitled  to 
lefose  to  complete  the  assurance,  although  it  was  oon- 
'  tempUtted  that  a  more  formal  document — namely,  the 
■pelwy"  ■should  be  drawn  np.  In  this  case,  however,  there 
visaMilwr  importent  element,  for  there  was  a  material 
•dhtige  in  the  risk  between  the  dates  of  the  acceptance 
ef  tte^reposel  and  the  offer  of  the  premium.  '  By  thein 
*acceptBnee  the  society,  in  effect,  said:  *' Basing  our-. 
•Mtvee  wpen  the  truth  of  your  statements,  we  are  ready, 
to  innure*your  Mfe.'*    Walters  l^ould  huTC  acted  ez- 
'trentely  wvongly  if  be  had  concealed  the  fact  Of  Can-I 
Iringfi  Mddent.     He  would   have  been  attempting  toj 
mDdtipitmu4ttet  made  In  contemplation  of  different  factei 
and  risks.    But  he, did  not  do  that;  hestoted^as  anj 
'Jrancstr'man  would  do,  that  the  risk  had  been  filtered.[ 


Then,  there  being  no  contrACt  until  the  preihiam  nas 
paid  to  the  society,  they  were  entitled,  iu  those  alteasd 
drcumstonces,  to  refuse  to  accept  the  premium. whi^h 
was  tendered  by  Walters.  Therefore,  in  my  qpiniojp,  t^e 
action  fails,  and  the  appeal  must  be  dismissed. 

Letas,  .Lb  J.^I  am  ef  •  the  same  opkiion.  •  The  appel- 
lant relies  upon  *  certain  yveposalaad  aecei^tauee  whleh 
hjne  been  Alluded  toby  my  .learned- brethren.  It  is  not 
rosssssary  that  I  should  repeat  ^inhat  lias  been  ahMiAy 
said,  bnt  I  will. state  ii»y  vie w^ shortly.  I  think  that 
what  ipsesed  between  the  parties  wss  onl^  ptiUaiittafy  to 
the  actual  oonttact,  and  was  merely  by  way  of  oegotia. 
tieo.  These-'was  to  be  no  final  coMtraet  until  the  first 
premiwn-.was  paid.  I  «m  lerttted  in  that  view  by  .the 
doetimeiite  iwliiohi  have  been  MCsrrod  to.  It  seeme  to  me 
that  neither  party  intended  tiiat  wliat  took  place  pse- 
Tiottsly  .sheuki  he-binding  «pon  them*  Then  •  it  appears 
that  Canning  met  4irithian  accident,  and  anbseqaently  to 
Skat  tkeiprsoMMntwas  tendered  ami  refnsed.  Werethe 
society  justififll  in-  that  ref osal  f  I  «m  of  e»iiiten  that 
they  wese,  because,  as  I  have  said,  there  was  no  biiiditfg 
contract,  Jtttd,  therelore,  tkeeode^^rcpe  entitled  to  say 
that,  as  the  circunrntamies  had  altered,  they  would  net 
grant  the  poUey.  If  these  hfldbeenno  change,  and 
things  had  remained  as  thsy  were  at  the  time  of  the 
proposal,  I  should  have  had  diffieaity  in  saying  that>  the 
society  could  hare  so  refused.  That  question,  l^osMver, 
does  not  arise  in  this  ease,  and  I  desire  not  to  cypress 
any  opiaiou  upon  it.  ' 

Appeal  di§wU$$ed* 

Soliottors,  Crowdy^  Sou,  .A  Tarry;  F^d,  Sai^tm 
Fori,  dfe  Ford. 


From  Q.  B.  Dir.  ICar^  i. 

KlCHOLLS  V.  WhBELBR  .,(^0 

PraoHee'^Di§oo¥try'-^3uffUient   agid9Vii<^  Inierroga- 
-tarim. 

After  a  defendant  M$  mc^e  a  $tHffl&u;t  afMami  qf 
documtnU^  the  court  wUl  not  cdlouf  tH plaintiff  to  tii^er- 
fogate  him  as  to  tke  identity  and  aescription  of  the 
documents  specified  therein,  wUh  the  vieu  of  .showing 
that  they  are  materiat  to  ike  plaintij^i  ease,  unless  the 
court  can  see  some  rsasondUe  gr^uwi  for  ditirmting,  the 
ajfidavit. 

Appeal  from ,  the  Queen's  Bench  Ditision  reiusiag  to 
ocder  one  ,of  the,  delendante..to.flle  a  f aether. aoswer  to 
.interrogatories. 

The  action  was  brought  to  reoover  possession  of  cer- 
tain property  on  the  expiration  ef  .a  loeg  lease  granted 
in  1636.  The  defen4anta  pleaded  that  they  rwere  in 
possession.  ..In  the  second  isobedule  to  his  affidavit  of 
doQumente,  the  defendant  Boddington,  to  whom  ,the 
defendafit  Wheeler  «as  tenant,  spedfied.  certain  docu- 
mente,  ,wjth»thiBir  dates,  in  respect  of  9(blch.  he  claimed 
prlTilqEe*  .Ihe, plaintiffs^  alleginig  that  thfy.  had  seen 
.  copies  of  dueu^ente  oC  the  same  date,'Wiuoh  they  be- 
lieved to  be. copies. of  tbe  documento  specified  in  tl|e 
effidsvit,  administered  interrogatiories  with  the  view  of 
showing  that  the  dooumento.  related  to  the  property 
described  in  the  lease  of  163$,  and.  that  they  were  most- 
gages,  wbiol^  would  enable  the  plaintiffs  to  ^ow.that 
the  defendant  deriv^  title  thro^h  the  mortgagor  who 
had. paid  rent  .to  the  plaintiiEs*  predecessors  in  title. 

ihti  second  interrflgato^j,  .whioh^nHeien^iyt  raises,  tbe 
pointy  ^was  as  follows : — 
*'  Is  it  not  the  case .  that  the  indenture  lef  erred  .to  in 

(a.)  Esportod  by  W.  F.  Bakrv,  Esq.,  Uartinter.at-Law* 
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the  aald  Mbednle  at  an  Indenture  dated  the  30th  of 
Hareh,  1743,  Ib  a  mortgage  of  certain  propertj  bj  John 
Bennett  to  William  Bennett,  or  by  and  to  aome  other 
and  what  penon  or  persona  by  way  of  demiae  for  a  term 
of  years  ?  If  the  indenture  was  not  snoh  a  mortgage, 
describe  generally  what  is  the  nature  of  it.  Were  and 
are  not  parts  of  the  premises  described  in  the  said  deed 
described  in  the  same  wards  as  some  of  the  property 
demised  by  the  lease  of  the  80th  of  December,  1636, 
lefened  to  in  the  indorsement  on  the  writ  in  this  action, 
or  in  some  other  and  what  practically  identical  lan- 
guage t  Are  not  the  said  premiBes  now  in  the  possession 
of  the  defendant?" 

The  defendant  declined  to  answer  any  of  the  inter, 
rogatories,  *'  on  the  ground  that  they  inquire  as  to  the 
contents  of  written  documents,  and  that  I  have  already 
made  an  affidavit  of  documents  herein  to  which  I  crave 
leave  to  refer,  and  that  these  documents  with  respect  to 
which  inquiries  are  made  in  the  said  intemgatorles 
form  and  support  my  title  to  the  premises  in  dispute, 
and  may  be  used  by  me  in  evidence  accordingly,  and 
that  they  do  not  contain  anything  impeaching  my 
defence,  or  proving  or  supporting  the  pUintUb'  title  or 
the  plalntiiKk'  case."  The  Queen's  Bench  Division 
(Hathew  and  A.  L.  Smith,  JJ.)  refused  to  order  a 
lurtfaer  answer. 

The  plaintUffe  appealed. 

W.  Graham  for  the  plaintiils.— It  la  admitted  that 
the  affidavit  properly  protects  these  documents,  but  the 
plaintiffs  are  entitled  to  interrogate  as  to  the  description 
and  identity  of  the  documents.  A  party  cannot  put 
fishing  intetrogatories  with  the  object  of  impeaching 
the  affidavit,  but  he  may  put  a  spedflc  question  as  to 
the  identlflcation  or  description  of  a  particular  document. 
Ko  doubt  the  plaintlfb  cannot  cross-examine  the  de- 
fendant on  his  affidavit,  but  the  mere  fact  that  the 
affidavit  is  sufficient  in  form  does  not  preclude  the 
plaintlfb  flrom  putting  these  questions  as  to  identity  and 
description. 

He  cited  Jonet  v.  Monte  Video  Oaa  Oo.^  38  W.  B.  758, 
5  Q.  B.  D.  566 ;  AUomey^Oenerdl  v.  J^menofi,  31 
W.  B.  191,  10  a  B.  D.  191;  NmoaU  v.  Tdegraph 
CoMlrueHon  iDo.;  14  W.  B.  914,  L.  B.  2  Eq.  756 ;  OaU 
T.  TourU,  IBlv;  B.  966  ;  Thorp  v.  Sukliffe,  39  L.  J. 
Oh.  713,  IV^tU  B.  Oh.  Dig.  84 ;  AUomey-Gmeral  v. 
Corporation  of  Zondon,  8  Kac.  &  G.  847.  [Lopis, 
L.J.,  referred  to  Ball  v.  Truman^  Hanbury,  A  Co», 
89  Ob.  D.  30^,  33  W.  B.  Dig.  73]. 

J7.  Burrdl,  for  the  defendant,  was  not  called  upon. 

LnfDLST,  L.  J, — ^The  view  taken  by  the  court  below  is 
quite  right,  and  the  ground  of  their  dedtion  right- 
namely,  that  this  is  an  attempt  to  cross-examine  the 
defendmit  upon  his  affidavit  of  documents  by  means  of 
interrogatories.  The  attempt  is  made  without  any 
grounds  for  it  being  shovrn,  except  that  the  plaintiiEB 
dedre  further  to  Interrogate  the  defendants.  That  will 
not  do.  I  quite  admit  that  there  may  be  oases  in  whieh 
a  party  may  interrogate  as  to  specfified  documents  after 
a  suificient  affidavit  of  documents.  Those  cases  are 
referred  to  in  Jonti  v.  The  MonU  Vid&>  Oae  Co*,  and 
HaU  T.  Truman,  Hanhiry^  A  Co.  How,  the  general  rule 
Is,  that  an  affidavit  of  documents  is  conclusive  if  suf- 
ficient; but  that  is  subset  to  a  qnaUflcation,  that.  If 
some  ground  is  shown  for  supposing  that  the  affidavit, 
though  sufficient^  is  untrustworthy,  bf  the  court  seeing, 
that  tertain  documents  are  not  disclosed,  an  interroga*' 
tory  may  be  allowed.  That  is  stated  by  Ootton,  LJ., 
in  EM  T.  Trmman,  .BonMiry,  d  Co.,  an  p.  380 :— *'  It 
is  dlfBoult^  no  doubt,  to  say  what  droumtftancss  would 
Juitif|y  the  putting  of  an  intetrogatoty  as  to  docnmenta 
to  a  party  who  has  already  made  a  sufficient  affidavit 
of  dooumenta.  But,  if  the  court  is  satisfied  that,  not* 
withstandinf  the  affidavit,  there  li^  or  may  bs^  aome 


specified  relevant  document  or  doouments  la  < 
session  of  the  party  whom  it  la  desired  to 
it  may  possibly  be  right  to  allow  an  intenogatoiy  ( 
put  whether  that  particular  document,  or  tiuMS  ] 
far  documents,  is,  or  are,  in   his  posissiien. 
primd/ade  case  must  be  shown  before  audi 
rogatory  can  be  permitted,  and  it  ahonld  bs  i 
subject  of  a  special  application,"    And  Fiy, 
the  same  cascb  said  :—**  Stin,  no  doubt,  the  I 
in  some  cases,  to  allow  an  intenogatoiy  as  to  \ 
documents  to  be  administered,  and  it  is  this  ] 
which  was  referred  to  in  Jonu  ▼•  MonU  Tidm 
I  will  not  attempt  to  define  in  what  cases  thk  \ 
done ;  but,  in  my  opinion,  it  is  the  duty  of  the  < 
watch  with  care  and  some  jealousy  any  attempt  tsij 
two  methods  of  obtaining  the  discovery  of 
I  quite  agree  In  that.    If  any  ground  had 
to  us  for  distrusting  the  affidavit,  or  any  ^ 
suspecting  that  these  documents  relate  to  the } 
tiUe,  an  Interrogatory  might,  perhaps,  have  I 
lowed.    But  we  are  asked  to  sanction,  in  f ' 
interrogatory,  a  cross-examination  of  the  < 
his  affidavit  of  documents  without  any  gronnd| 
being  shown  for  it,  except  a  suggestton  that  V 
would  show  that  the  documents  were 
plaintUb*  case.     These  applicationa  ought  Is  | 
couraged,  and  the  appeal  will  be  dismissed, 
liopas,  LJ. — ^I  am  also  of  opinion  tliat 
ought  to  be  dismissed.  A  suffldent  affidavit  of  d 
is  condudve,  unless  some  reasonable  gioinidilj 
for  believing  that  the  affidavit  oannot  be  f 
unless  a  pHmd  facie  case  is  made  out,  no 
covery  by  means  of  interrogatoriee  ought  to  be  i 
I  wish  to  adopt  the    Judgment  of  Oottoo,  * 
HaU  V.   Truman^  Banbury,  Jt  Co*,  whieh  t 
already  referred  to  by  the  Lord  Justice.    In  aj  ^ 
no  prtm^  fade  case  has  been  made  out  hsn  T 
pdling  the  defendant  to  answer  these  inti 

Appeal  diMimie&^ 

Solidtors  for  the  plaintiftfe,  NichoU,  UaMl,i\ 

Solidtor  for  the  defendants,  A.  Eugkee,  ioi  i 
S  Bone,  Banbury. 


From  Q.  B.  Div. 


Dec  15, 17;l 


POBB  &  SOK    V.    IClXBOPOLIXAV   AHD  ^ 

DisTSici  Bailwat  Coicpaxiu-  (*/ 

BaUway  AeU-^Compematian  for  injwry  t9  [ 
during  progrete  of  wark^^Inierferenee  w  J 
aooeM— Aii^tsays  Claueee  CanrndidaHon  Ad,  I 
6— lands  Claueee  ConeoUdation  Ad,  18tfi«>« 
Under  eecKan^  of  the  BaawaueCkmeee^ 
Act,  1845,  and  eedi^m  68  of  the  Landi  C^mMM 
eolidation  Ad,  1845,    eompeneation  %•  < 
rtipod  of  damage  oceaeioned   hy  land  M 
injuriously  affected  during  theprogreae  rf*^  ^ 

The  plaintiffe  wore  UnanU  under  ^^Jf*^ 
roome  in  the  lack  part  of  a  building  ^^^HzT 
three  parte*  The  leaee  made  no  mtaMn  of  gy^^ 
omsf,  but,  in  fad,  ike  plainUffe  hadiutmJrrFi 
veeiibuU  and  paeeage  in  the  two  ff^  ^1^  * 
buHding*  In  thie  eaatrdee  of  dOkAfnfJ^  §i 
defendanU  puXUd  down  the  Jwo  J^  Xz^^ 
building,  but  made  a  temporary  pattcV^  ^zT^it^ 
the  plaintiffe  might  have  aceeee  -lo  ihdr  f^^^ ^  0$ 
interference  the  value  of  the  roomi  ^IT^ie 
affected*    The  plainiiffe  daimed  eoinpt»i^^^^ 

(a.)  Bsforted  1^  0.  A.  Fnaan,  Vi^  < 


'M 
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'.  or  Aft.       Fokd  ft  Soir  v.  ManunpouTAir  ixd  Ustbopolxtan  Dnrucr  Baxlwat  CbxPAMiM.        Or.  op  App* 


{ Umr  fropertif  had  hem  imurimuii/  aJMed 
^ikntmnni  of  sediim  6  of  the  BaUways  Olau$e$ 
JIMmAdf  1845.    A  gtoMfoL  award  wa§made 
ihdMcompefuaiion  in  rup9ei  of  damage  eaueed 
l/f*  jtreperiy  in  the  oowrse  of  the  ootiilrtfeltafi 
)y  the  de/endafd$. 
^ftdVie  arUtraior  had  povter  to  give  eompenea- 
mfBd  of  $ueh  damage^  and,  fwiher^  thai  the 
^wm  eitiUed  to  eompeneaUon  in  reepeet  of  the 
Ifptfl  iheir  rigM  of  aeoeee. 
wiof  Dajt,  J.,  affirmed. 
bMM,  L.  B.  8  H.  L.  ITS.  16  W.  B.  H*  L. 


iflf  the  defendants  fiom  the  judgment  of  Bey, 

Mtion  on  en  nmurd  of  en  eibitmtor. 

^  the  defendant  oompaoiee  obtained  power  to 

Ml  Tower-etreet,  In  the  Oltjr,  and  for  that 

peDed  down   the  elde   of   the   street   from 

to  Kark-Iane.     Among   the   bnildlngt 

^  the  worka  wes  a   hoose  numbered  738, 

1  of  three  parte,  of  whioh  the  middle  part 

0e0-atoried   boilding.    The  plaintUffe  were  in 

,  and  for  the  pnrpoeee  of  the  sample 

Bt  of  the   bosiness  they  beoeme  tenants  of 

I  hi  the  book  part  of  the  boose  for  a  term  of 

»  st  en  annual  rental  of  £180,  under  a  leaee 

t  mention  anj  right  of  way  to  the  street 

l^te  nder  to  get  from  the  street  to  their  rooms, 

I  pessed  through  a  Teetibole  and  thenoe  by  a 

itvhieh  elso  led  to  their  landlord's  rooms)  into 

tlhroiigh  the  middle  building  to  a  stairoese 

flMir  own  rooms.    The  defendants  pulled 

IttetiD  front  bnildings  and  oonstmeted  a  tem- 

f  fsn^e,  lo  tbat  the  plaintifb  might  still  pass 

'  Bot   The  plaintUb  claimed  eompensation  on 

I  that  their  promisee  had  been  injuriously 

liiBda  the ynaaning  of  seetlon  6of  the  Ballways 

•Oosnlldation  Aot,  1845,  and  seetlon  68  of  the 

^OnwOonsolldatton  Ao^  1845.    Theebdm  was 

AbiMtiatiott,  and  a  gmeiel  award  was  made 

r  dths  plalntifli  for  £600.    In  an  action  upon 

I  ft»  defendants. alleged  that  the  award  was 

\f  fttgmmd  that  the  arbitrator  had  eaneeded  his 

"'""  \\rf  giting  oompeneatlon  for  the  following 

'<fa«Hi8B    (1)  Interferenoe  to*  bnslnees  by  the 

'•fttsbiokero  andoustomeie  tooall  during  the 

"    ^lad  their  inability  to  find  the  promisee;  the 

r^lgiMng  letters,  due  to  the  lose  of  a  house- 

1  the eoneeqnent  return  of  drafts;  {%)  injury 


■ivplM  from  smoke  and  dust,  and  to  the  per- 

tiinis  of  the  promisee ;  (8)  want  and  pollution  of 

atihiabQify  to  Ught  fire  and  gas;  (4)  loss  of 

Ihsie  wee  evidenoe  that.  1^  the  Interferenoe 

kttaplataitiflb»  aeoess,  the  Talue  of  thefar  rooms  as 

^WBlbelsd. 

\  tts  nfennee  evidenoe  on  the  above  matters  was 
t  vtthout  d^eotkm  1^  the  defendants,  who  appeared 
"vpioM,  alleging  that  the  plaintUb'  property  had 
^^7  been  hijurloualy  afteeted.  At  the  trial  the 
"^vu  not  called  as  a  witnem. 
>'*«  gwe  Judgment  for  the  plaintUb,  being  of 
'  ttetthe  pUdotifEB  were  entitled  to  oompensa- 
^Ih^had  a  right  of  way,  whioh  was  a  right  of 
TffDr  hitmtoing  or  obstructing  which  the  plain- 
iMd  have  bad  a  remedy  against  thefar  landlord  if 
**«!  iatoteed  with  or  obstructed  it. 
JfJ^>  Q.(7.,  and  Freeman,  for  the  appellants.— The 
^1*  bs4  on  two  grounds— first,  because  it  inelnded 
^"^■ttoB  for  mattere  as  to  which  there  was  no  right 
I  VMspsBMtkm ;  and,  secondly,  because  the  prop. 
«9cf  IhepbiBtilBB  wae  not  injuriously  aHectsd  within 
l^fff^of  seetlon  6  of  the  Bailwaye  danses  Oon- 
v!!T^  ht^,  1846,  and  section  68  of  the  Lands 
^'"^  OoasoHdatkm   Act»   1845.     The  award  was 


general,  and  must  be  taken  to  have  induded  all  the 
items  before  the  arbitrator,  some  of  whioh  were  in 
respect  of  matters  for  whicli  compensation  could  not 
be  gifcn.  OThus,  under  the  first,  second,  and  third 
heads  of  damage,  the  matters  are  too  remote,  being 
mere  personal  inconveniences,  due  to  the  pulling  down 
of  the  street  generally  and  not  of  the  particular  pre- 
mises. In  Knock  t.  Meiropoliian  BaUway  Co.,  17 
W.  H.  10,  L.  B.  4  0.  P.  131,  it  was  held  that  the  plain* 
tiff  could  reooTer  for  injury  caused  by  dust  to  his  goods* 
But  that  is  only  matter  for  oompeneatlon  when  the  owner^e 
promisee  are  aetoally  taken.  But  here  the  incouTenienoe 
is  not  connected  with  any  injury  to  the  plaintiils'  rights. 
As  to  the  right  of  access,  it  was  in  no  way  injured. 
The  plaintiffs  had  merely  a  right  to  spaoe  suifioient  to 
get  to  the  passage.  Sabjeot  to  that,  their  landlord 
would  haTo  had  a  right  to  interfere  with  the  Tostibnle. 
(On  this  point  they  dted  Qayford  t.  Moffat.  L.  B.  4 
Oh.  188. 17  W.  B.  Ob.  Big.  48;  Clifford  t.  ^oore,  88 
W.  B.  888,  L.  B.  9  0.  P.  868;  Hinchdiffe  ▼.  Earl  of 
Kinnoul,  5  Bing.  K.  0.  1.)  The  temporary  passage 
made  1^  the  defendaubi  alEorded  suffloient  access. 
Therefore,  the  plaintiffs'  right  was  not  injured.  At  to 
the  second  point,  the  injury  complained  of  was  dona 
during  the  construction  of  the  works  and  of  a  temporary 
nature,  and,  therefore,  is  not  a  matter  for  compensation 
aocording  to  the  dedsion  in  Bichefe  eaee,  L.  B.  2  H.  L. 
175,  16  W.  B.  H.  L.  Dig.  19,  approved  in  MeiropoUtain 
Board  of  Worhi  t.  Maoarthy,  23  W.  B.  115,  L  B.  7 
H.L.848. 

Murphy,  Q.O;  and  Bray,  for  the  respondents.— The 
arbitrator  did  take  into  account  temporary  damage,  bu^ 
in  the  droumstancee,  the  oourt  cannot  inquire  into  that. 
If  the  arbitrator  did  award  in  reepeot  of  anything  not 
matter  for  compensation,  the  award  would  be  bad.  The 
arbitrator  might  haTo  been  called:  the  Duke  of 
Bmdmeh*9  eaee,  L.  B.  5  H.  L.  461.  But,  as  he  was 
not,  there  is  nothing  fkom  Whioh  the  court  can  infer  an 
adjudication  on  any  such  matter.  Ko  objection  was 
taken  by  the  appdlante  to  the  evidence,  their  case  being 
that  there  wae  no  injuriously  affecting  at  all.  If  any 
easement  or  right  which  Is  inddent  to  the  premisee  has 
been  injured,  that  ie  "suilident  to  give  the  arbitrator 
Jurisdiction.  The  pldntifb'  right  of  access  was  snob  a 
right:  Pmwsoht.  Spencer,  11  W.  B. 471,3  B.  ft  &  761; 
WheMon  t.  Burrowe,  98  W.  B.  196,  18  Oh.  D.  31; 
Bayley  ▼.  Qreai  WeeUm  BaUway  Oo.,26  Oh.  D.  at  p.  459L 
per  Bowen,  L.J.,  88  W.  B.  Dig.  987.  If  the  plaintiffir 
land  is  once  injuriouly  affected,  tbat  will  let  in  daima 
for  temporary  damage.  The  didum  of  Lord  Ohelmsford 
in  Buke^e  eaee,  at  p.  194,  Is  the  only  authority  that 
temporary  damage  is  not  reooverable ;  but  Lord  Oran* 
worth  dedded  on  a  different  ground.  Tlie  didum  was 
dissented  from  1^  Lord  Sdborne  in  the  OaXedoniain 
BaUway  Oo.y.WaIke9^e  Trueteee,  30  W.  B,  569,  7  App, 
Oas.  959,  988. 

They  also  dted  Be  Penny,  5  W.B.  619, 7  E.  ft  B.  660^ 
WUke  T.  Hungorford  Market  Co.,  8  Bing.  N.  a  981; 
Bad  and  Wed  India  Dooke  t.  Qai^ke,  8  Mac  ft  G.  155. 

JfsOor,  Q.a.,  replied. 

Oar.  adv.  vulL 

Feb.  L— The  fdlowlng  Judgosents  weia  ddiveicd :-« 

Lord  EsKn,  M.B,— In  this  case  the  action  was  brought 
upon  aa  award  made  in  reepect  of  a  daim  by  the  plain- 
tifb for  oompeneatlon  for  the  oompany  having  iojurioudy 
affected  their  property.  Oertain  evidence  was  given 
before  theaUtrator  and  certain  olaims  were  made  before 
him,  upon  whidi  he  made  a  general  award.  The  arbi- 
trator was  not  called  as  a  witnees  in  thia  action,  and* 
therefore,  there  is  no  precise  evidence  as  to  the  partieular 
items  In  rsspect  of  whidi  he  gave  definite  sums.  It  is 
aUeged  for  the  defendants  that  the  award  is  to  be  held 
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bad,  and  that  the  plaintiffs  are  to  be  Donsiiited,  on  the 
grovtid  that  the  conrt  tnaat  come  ttf  the  condadon  that 
the  aibitratop  hat  gmn  compepsation  for,  at  all  eyents, 
aeoieihhiga  for  which  he  had  no  jariedictlon  to  give  it 
-in  the  drcnmstasc^ r.  It  is  true  that^  according  to  law, 
iff  ire«an  see  that  be  has  given  compensation  in  respeot 
of  anj  pQch  matter,  we  must  nonsnit  the  plaintiffs,  and 
treat  the  award  as  if  it  had  nerer  been  given.  I  regret 
that  state  of  the  law,  and  I  wish  that,  in  the  case  of  such 
an  action  where  it  is  clear  that  an  item  has  been  given 
in  excess  of  jnrisdietion,  the  court  could  strike  it  ont 
and  give  judgment  fortbat  which  is  good.  Now,  it  is 
fttite  clear  that  you  cannot  take  into  account  mere  per- 
sonal inconvenience  to  or  injury  to  the  business  of  the 
person  making  the  claim.  There  must  be  some  injury 
to  his  property.  In  this  case  there  were  certain  matters 
*^h|ch  were  in  ^evidence  before  the  arbitrator  whioh^  I 
think,  would  be  mere  iujnry  to  the  plaintiff  personally 
or  to  his  business.  There  are  some  which  aeem  to  me 
to  be  evidence  of  other  matters  which  constitute  injury 
<to  the  property.  Neyerthelees,  if  I  can  see  that  the 
arbitrator  has  specifically  given  compensation  in  respect 
of  the  former  claims,  the  awatd  must  be  treated  as  of  no 
effect  in  this  action.  As  to  those  matters  which  are 
mere  matters  of  inoonvenience  or  injury  to  the  plain- 
tiff's business  they  are  so  blight  that,  in  the  abeenoe  of 
evidence,  I  think  that  the  award  must  be  sustained  upon 
ifae  belief  that  the  arbitrator  did  not  take  them  into 
account.  As  to  the  other  matters,  I  will  instance  one 
-which  strikes  me — viz.,  the  necedsity  of  keepin^^  a  house- 
keeper. That  is  evidence  to  show  that  the  building,  as 
a  business  buildiog»  might  be  of  less  value,  than  before, 
and  that  is  an  injury  to  the  building  aa  a  business 
building. 

But  the  main  point  was  that  it  was  aaid  that  there 
was  an  authority  binding  on  us  to  say  that  if  an  arbi- 
trator gives  anything  upon  such  a  claim  in  raqpeot  of 
injury  done  to  property  during  the  continuance  of  the 
work,  and  does  not  confine  himself  to  injoij  done 
when  the  work  is  finished,  then  the  award  ia  bad. 
That  always  aeems  to  me  to  be  a  refined  distinction. 
"IVheniftelook  at  the  authorities,  it  is  based  upon  an 
f  zpression  of  opinion  of  Lord  Ohelmafordin^tdket's  case. 
.  1  think  that  Lord  Chelmsford  did  not  intend  to  aay  that 
which  no  doubt  his  words  would  aeem. to  imply.  Bnt 
.be  that  as  it  may,  that  expression  was  not  adopted  by 
CLord  Oranworth  in  the  very  same  oaae,  and  it  haa  been 
apoken  of  with  doubt  by  Lord  Selbome  in  Th$  CaUdonian 
Mailway  Co*  t.  WMtt's  Triateei.  Therefore  I  eannot 
take  that  expression  of  Lord  Chelmsford  as  an  authority 
lundiDg  as  a  decision  of  the  Bouse  of  Loids«  We  are, 
J&hereXore,  driven  back  to  principle,  and.  I  do  not  think 
that  that  refined  distinction  can  be  the  law^  and  I  think 
that  the  mere  fact  that  it  is  oLsar  that  here  tboarbi- 
.trator  has  given  compensation  for  injury  done  to  the 
property  before  the  work  waa  oompleted  does  not  make 
the  award  bad.  I  am,  therefore,  of  opinion  that  the 
action  can  be  maintained  upon  it,  and  that  the  appeal 
mmt  be  dismissed. 

CoTTOK,  L.J. — I  am  of  the  same  opinion.  The  award 
was  made  under  section  68  of  the  Lands  COauaes  Act, 
by  virtue  of  rights  alleged  to  be  given  to  the  plaintiffs 
by  section  6  of  the  Bail  ways  Clauses  Consolidation  Act, 
U4S,  which  section  reaUy  gi^eo  the  right,  -section  68 
only  pointing  out  the  machinery  for  enforcing  it. 

The  contention  here  was  that  the  award  was  bad. 
The  first  point,  and  really  the  only  point  before  the 
•rbitiator,  was  that  there  was  no  case  at  all  for  the 
plaintiffe — that  is,  that,  hating  regard  to  their  position 
and  to  what  was  done  by  the  company,  there  was  no 
eMenoe  tiiat  they  were  entitled  to  compensation  vmdot 
•eetien  6.  That  contention  was  disregarded  by  the 
afUteatoi,  «nd  the  case-went  on. 
.  In  dealing  with  some  parts  of  the  case  it  is  material 
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to  consider  bow  the  objection  was  taken.  ItwM 
that  in  order  to  4^.  a  right  to  oompenaation  it  is  nsoss^ 
sary  to  prove,  not  personal  injury,  but  injury  <to  the 
lands  which  the  plaintiff  owns  or  in  which  he  has  an 
interest.  I  read  what  Lord  Cairns  said  in  The  Mdn- 
poliian  Board  of  WarJc$  t.  Maearthy  as  really  polatiBg 
out  the  rule,  because,  althopgh  he  was  stating  what  was 
urged  by  counsel  in  the  case,  yet  he  adopts  it,  and  othss 
judges  have  done  so.  He  says  :^"  Where  byihaeon- 
struetion  of  works  there  is  a  physical  interfereoee  with 
any  right,  public  or  private,  which  the  owners  or  ooonpiew 
of  property  .are  by  law  entitled  to  make  use  of  in  oon- 
nection  with  such  property,  and  which  right  gives  sa 
additional  market  y^ue  to  such  property,  apart  from  the 
uses  to  which  any  particular  owner  or  acenpier  snight  pat 
it,  there  is  a  titte  for  painpeasatien,  if  by  reMon  of  sash 
interfatenee  the  prapesty  as  a  propsaty  ia  Iftsasned  in 
▼alne. 

Now,  what  was  the  plaintiffs*  poiitiMi  ?  [Blaloid. 
ship  Btaled  the  laats«  and  oontinned  :*-]  The  deCeoA- 
ants  took  away  the  hall  or  mom  thMUgh-whibb  the 
platnttfls  had  their  nsnal  Boacss-  There  «aa  ^vMsbsb 
that  in  so  doing  they  did  natexiaUy  affeet  the  nalaeef 
the  plaintiffs'  saease  as  rooms.  In  mj^piakm  itis.eissr 
that  the  protsst  made  by  the  company  waa  wioBgy  and 
that  there  waa  a  ease  lor  ooaspenaatien  to  the  pUitifli 
nndei  the  Act.  1  do  not  thhik  that  any.^part  of  the 
property  bekmging  to  the  |MntifE»-4hat  as,  <d  mhUk 
they  had  a  lease  waa  takea  away,  but  ainiiay  that  thar 
had  a  right  of  going  through  the  passage  and  of  haviag 
the  doors  as  mottsts  connected  vrith  the  nao^and  enjey- 
ment  of  .  their  hMsefaold.  If  that  taking  away  wai 
in  jnrious*  it  was  not  a  matter  of  penonal  InoonreiiiBnce, 
and  thoBBiare  the  company's  oontsntien  waa  wtong. 

It  was  aaid  that  the  award  indoded  mattevain  ssipeot 
of  which  tbsve  was  no  right  to  give  the  plalnliffs  a*y 
oompenaation  whstener.  Of  oonrse,  if  it  eload  j  appeamd 
en  the  laee  of  theawaid  or  otherwise  that  that  was  so, 
the  award  mast  fail.    The  fiigt  oontentian  -was  thatfai 
eatimatiuag  tiie  amont  the  arbUmtor  totsk  into  «enii- 
deaation   injury  eanasd  to   the  .^bnUding   dnring  ths 
piegrasaot  the  WDrkB|»4Hiid  it  was  said  that»  a»  a-matter 
of   law>  haitsg  mgard  to  aection  6  oi  the  Jlailwsye 
OauMs  OottMlldation  Aot^  1845,  he  hadno  right  to. #» 
ooospenaatiim  uader  naotien  68  of  the  Xiaads  (Mmmm 
Conwlidatfon.Aot  lor  any  hijnty  whlsh,  sUhaMijh  awawwi 
to  the  pMntUb'  intanrnt,  waa  oansad  only  jdnrhig  the 
pn>giMaof.thewwAn.  itor  thopiaiiitiiflBihwaaiadaMttad 
that»  in  faet,he  had  tahsn  anah  injmcy  intecsnsidswi 
tfen.    As  to  the  law,  I  have  looked  oaaafoUy  .a^  the 
o^uikm  of  Lord  Gbsknaford  in  wfiieM**  €tm*    Haaays, 
at  p.  194i^*<The  ease  was  aigued  at  yostf  lofdshipt' 
bar  both:npon  thadth  and  Idth.aeotiana  of  tiieJW«sj 
Glauses  Act,  hut,  in  my  opinieny  the  6th  aootlan  is  Jasp^ 
plioable.    It  zelates  to  '  owners  and  oaoapiBrs  of^^aad 
all  other  persons  interested  ia,  any  lsBid%  taken  er  bsmI 
loK  the  puapases.of  the  railway,  «r  injnriaaslyjffefltsd 
by  the  oonstvuction  thereof '  (not  in  the  osnrsa  of  tbe 
ooBstvuotion  thsveof);  and  the  eosspaay  is   to  aoske 
'  f  nil  oempsiisatton  lor  the  vain*  of  the  lands  so  taken  or 
used,  and  for  all  daaaago  sustained  by  anch  ovnei^ 
oocopiea,  and  other  parties  by  reason  of  the  ei»ts<se»  as 
regards  such  lands,  of  the  pavers  vested  in  the  con* 
pany.' "    JSo  donbt  he  aays  that  that  pots  seettsn  d  oat 
of  the  way»  and  that  seotion  16  is  the  seotiatt.to  bo 
relied  upon.    Bnt  Lord  Cianworth  did  not  agaoof  witb 
that;  and  Lord  WAstbary^vhadMasnted^eeitBisiirMnDt 

assent  to  it.  Ia  Tk«  Cakdoniw  JiaUway  Cof^.W«Ui«^' 
Truaiea,  Lord  Selbome  speaks  of  It,  add  oeiitainlj  no^ 
with  approval.  He  says :— "  Much  of  Lord  Chelmsfora » 
reasoning  was  founded  upon  a  distinotion  ^'^^^P 
temporary  and  immanent  danorage  .under  the  w^ 
section  of  the'  Lands  Clauses  A«t,  in  which  I^ 
Granworth  did  not  cononr ;  and  it  certainly  do^  ^^ 
appear  to  me  that  th<s  decision  of  Bichefi  can  either  m 
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I  or  in  the  Ezeheqner  Chamber,  can  -  tatiifao-  • 
I  o^taiiwd  1^  any  radi  diltinotlon.    But  bdth 
"  I  nd  learned  lordi  agreed  that  the  damage  < 
ulBB,  of  wfaleh  the  pUfaitiJl  oomplaliied,  wae ' 
B  of  the  irorkv  ef  the  laSwagr  oompaiij.  too : 
iMdfaiite  to  bring  It  within  the  loope  of  any 
i  elawes  of  the  Acts."    Both  in  that 
I  ofltfr  cases  jodgee  haye  taken  that  yltm  of 
't  ttat  it  torna  not  npon  the  injury- to  the : 
f  irfaoHj.  or  partfally  cavsed  in  the  conne 
of  the  works,  bat  thai,   lookhig 
of  that,  it  was  so  remote  and 
fwith  the  loss  snstained  by  Bioket 
I  he  no  compensatiop.  Therefore,  we  hate  < 
'  of  the  Judgment  in  the  Hoose  of  L6rds, 
of  Lord  Selbome  that  the  ezpiession  of 
^Lofd  Chelmeford  is  not  a  bfaiding  anthority, 
9  eoastmetion  of  the  section  a  different  oon>-  > 
lived  at.    In  my  opinion  it  would  be  wrong 
the  comideratiott  of  injnry  oansed  by  the 
i  of  tiie  works  is  to  be  oonflned  to  *  injury 
^tbe  works  wheft  constnicted;    In  my  opinion 
mde  also  injurj  caused  to  the  *f roahold,  not 
Dt  works  when  erected,  but^  by  the 
tlie  powers  of  the  Act  in  the  eontse  of  tito 
IthosswerlD. 

of  the  BdUs  has    expressed  the  same 

,  if  there  is  injury  caused  to  the  Tidne  of  the 

rthst  which  is  done  while  the  works  are  being  i 

,  tbs  owner,  or  ooca|Aer,  or  pesetm  having  an  > 

I  the  buildings  is  entitled  to  compensation  in  \ 

i  bis  interest  in  the  lidid  befaig  injuriously 

Thit  gets  rid  of  a  great  part  of  the  substantive  > 

fttotUs  swBid,  because  it  is  admitted  that  oom- 

sior  injuiy  caused  to  the  propertydnring  the : 

^*ol  the  woiks  was  incloded  in  the  amount : 

■Hid  that,  in  addftion  to  that,  evidence  was  - 
kidated  to  injury  sustdned  by  the  plalntilh 
incanying  on  their  partioular  business,  and 
^mcaBtrazy  to  the  opinion  expressed  by  Lord 
|>j^flipiHage  I  haveread,  and  by  otiier  Judges — 
ntinsost  not  regard  under  this  section  personal 
^  » 01  injury  arising  solely  fiora  the  partioular  • 
^spsrtieular'oooupier  puts  a  building.  No' 
i  evidence  wae  given.  But  are  we  to  hold  that 
'  inehided  a  sum  in  respect  of  such  matters  P 
•tiksn  by  the  counsel  for  the  oompany  pre^ 
I  from  getdng  at  the  oplnR>n  of  the  arbitrator. 
^  if  it  appears  that  he  has  given  compensation 
b  of  iDstteis  for  which  he  could  not  gtwe  it,  the 
oi  tbe  defendants  could  hum  no  eifeet^  but  it 
1  osr  kDowfaig  whether  the  arbitrator  did  or  did 
te  mattets  to  wliich  objection  can  be  taken  as 
IPttt  or  that  which  he  was  to  tike  into  consider^ 
^  u  mi  add  that  the  sum  was  sa  latge  that  he 
nan  taksathem  into  consideration.  It  is  true  that 
B  ft  laigd  sum,  but  we  haTC  not  to  consider  whether 
IM^  ^  We,  but  whether  the  arbitrator,  to  whom 
^2^1^  vent  as  to  a  priTate  judges  has  or  has  not 
"^mtUnhlsjaiisdlDtlon;  forif  he  has, wehaTc  no 
•wfettffew.  In  my  opinion,  as  there  is  nothing  : 
P^r^^*»^  to  show  that  he  has  oensidered  those 
!  r^*^  themselves  entitling  the  plalstifl  to  oom- 
21?^  *^  shoidd  not  set  aside  the  award,  and  say 
rrghMtodttded  ^natters  which  were  not  wtthhi  his 
j^^^'^QOi  merely  because  evid^oe  was  gtven  as  to 
^astteis,  aoiM  of  which  related  to  injury  to  the 
l^tta  the  evidence  was  allowed  by  the  oompany. 
j^Hyj^ns,  of  opinion  that  the  appeal  must  be 

iJJj^H'-^The  flistquestion  is  whether  the  pkintifts 

^wwained  any  iojury  whioh  is  properly  the  subject- 

'^^eompeittation.    It  is  well  settled  that,  in  order 


to  fo^nd  a  daim  under  tbe  section  in  question,  there 
must  be  some  injury  to  the  house  or  land  in  resp^t  of 
whioh  the  plaiutifl  hss  an  interest,  as  was  hdd  in 
Macafihy'9  case,  A  mere  personal  incouTenienee, 
obstruction,  or  damage  to'  a  man's  trade  or  the  goodwill 
of  his  premises  will  not  be  suiflolent,  although  anyone  of 
them  might,  but  for  the  Act  of  Parliament  which 
authorizes  the  doing  of  the  thing  occasioning  the  injury, 
haTC  been  the  subject  of  an  action  against  the  pas^ 
occasioning  it.  It  remains  to  consider  what  is  tiie 
character  of  the  damage  or  in  j  ary  which  will  give  rise  to  a 
right  to  compensation.  Tbe  true  definition  has  been  estab- 
lished by  the  House  of  Lords  in  Macarthy*$  com,  where  it 
is  said  by  Lord  Oaims  :—*<  Where,  by  the  construction  of 
works,  there  is  a  physical  interferenee-with  any  right, 
public  or  private,  which  the  ownem  or  oeeupiBm  of 
property  are  by  law  entitled  to  make  use  of  in  coniMO- 
tlon  with  such  property,  and  which  right  gives  an 
additional  market  value  to  such  property,  apart  from  the 
uses  to  which  any  partioular  owner  or  occupier  might 
put  it,  there  IB  a  title  to  compensation  if,  by  reason  of 
such  hiterference,  the  proper^,  as  a  proper^,  Is 
lessened  in  yalue." 

We  are  driven,  therefore,  to  consider  what  is  the 
right,  if  any,  whioh  has  been  interfered  with  here,  and 
whether  it  has  been  interfered  with  so  as  to  aileet  the 
▼aine  of  the  property  as  property  as  in  MuoaHhy^a 
eoie.  The  defendants  hsTe,  in  fact,  taken  away  the 
whole  of  the  rooms  through  which  aooess  to  the 
demised  premises  was  enjoyedby  the  plalntlflsi.  What 
right  had  the  phOntlffls  to  aooess  to  the  hail  halts 
oiigkial  state,  and  what  title  had  they  to  dalmeooapen- 
satloB  if^the  hall  was  soaltesed  as  to  change  the*  pbyiical 
ehataoter  of  the  aooess  P  It  seeow  teme  that  that  right 
falls  distincUy  within  the  class  of  vrights  aHaded  to  in 
WhedcUm  ▼.  Burrawi,  where  it  was  held  that,  by  the 
grant  of  part  of  a  tenement,  there  will  pass  to 
the  grantee  all  those  continous  and  apparent  easements 
OTcr  the  otlier  part  of  the  tenement  whioh  are  necessary 
to  the  enjoyment  of  the  pact  granted,  and  have  been 
hitherto  used  therewith. 

It  was  ssid  that  this  right  is  a  way  of  necessity;  but 
that  seems  to  me  to  be  an  imperfeot  appreciation  of  its 
character.  The  right  to  a  way  of  necessity  is  one  which 
arises  by  implication ;  but  the  true  distinction  between 
a  right  like  the  present  and  a  right  of  way  of  necessity 
is  expUdned  In  Pearson  t.  Spencer,  The  present  right, 
to  use  the  language  of  Erie,  C.J.,  in  that  case,  *' falls 
under  that  dass  of  implied  grants  where  there  is  no 
necessity  for  the  right  claimed,  but  where  the  tenement 
is  so  constructed  as  that  parts  of  it  inroWe  a  necessary 
dependence,  in  order  to  its  enjoyment  in  the  state  it  is 
in  when  devised,  upon  the  adjoining  teuement."  There- 
fore, it  is  a  kind  of  right  which  the  ownen  of  these 
rooms  were  entitled  by  law  to  use  in  connection  with 
the  property,  and  I  think  that  it  was  a  right  which  gave 
an  additional  value  to  the  property. 

Has  that  right  been  interfered  with  according  to  the 
decision  in  Maoarih/ife  caeef  It  is  said  that  the  iojury 
oaneed  to  the  hoose  by  this  roons  being  tabsn^  way  was 
canssd  only  during  the  progvees  of  the  wmdn,  amd^ 
thsselsee,  was  not  intsnded  to  be u subJeotoC oempensa* 
tion  under  section  6  of  the  Railways  Olanses  Aeti  184&  I 
caanothslpthinUng^at,  upontheplalnreadingeithe'Aot, 
injury  nmy  none  the  less  be  done  to  housss  and  land  by 
the  easevtfon  of  the  works  during  their  psogress  as  aftss 
they  have  been  constnmtsd.  Although  Lord  Ohclsasioid; 
In  RiMS%  eaee,  seems  to  indisate  a  contrary  opimhrn,.! 
also  agMe.with  my  learned  brothers^  that  thatlnagaags 
was  n»'  itttsgrsi  past  of  the  decisiem,  as  exphiined  by 
Lord  Sslborae^  and  cannot  realiy  be  taken  as.  hum 
Therefore,  compensation  was  rightly  daloMd  hesa  m 
teepect  of  the  alteration  of  the  whole  of  that  whiok 
formed  the  access  to  the  demised  premises;' 

But  it  Is  said  that  the  arbitrator  has  also^  ccnidSMd 
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natters  ivhioh  wen  bejond  tbe  eoope  of  ble  Inqnifj,  and 
in  xeepeot  of  whioh  oompenaation  oonld  not  be  aaeeteed. 
It  teems  to  me  that  there  Is  no  pxoof  that  he  allowed  any 
ram  in  respect  of  any  of  those  matters*  In  one  sense  he 
did  consider  them,  because  they  were  brought  before 
Urn  in  evidence.  But  'that  is  not  snffidenty  for  it  must 
be  shown  in  snoh  a  case  that  he  gaye  effect  to  them,  and 
allowed  his  mind  to  be  inflaenced  thereby  as  regarded 
the  amount  of  his  award.  I  have  come  to  the  contusion 
that  he  did  not  do  so,  and  that  the  amount  awarded 
was  amply  explained  by  the  existence  of  a  substantial 
matter  of  compensation  to  which  tbe  plaintiffs  were 
entitled.  I  am,  therefore,  of  opinion  that  the  awaid 
should  not  be  disturbed. 

Appeal  diimiiued, 

Solidtors  for  the  appeUants,  Burehdh  A  Co* 

Solicitors  for  the  respondents,  HodgtB^  Irvine^  A  Co* 


Stg)  CottYt  Of  f  tt0tf(r« 

To^"}  ""  March  8, 9. 10, 

NoBiH    Central   Waook    Co.    v.    Mahghesieb, 
Sheexeeu),  and  LorooursHiBS  Bailwat  Co.  (a.) 

BiU  of  sale^HMtig  affreemenU-~Pureha9e  hy  tllsla^- 
fuenft— 2Vafisaelum  equivaknt  to  mortg€ige^^8taiu» 
toryform-^BilU  of  Sale  Act,  1862  (45  ib  46  Vid.  e. 
48),  9.  9— To^Zs— iSa^tooys  Clauaea  Con$oUdation 
Ad,  1846  (8  VidJji.  SO),  s.  97. 

The  B.  Co.,  owing  £257  to  the  8.  Co,,  applied  to  the 
plaintiffe,  who  paid  tJie  £257  to  the  8.  Co.,  and  £743  to 
the  B.  Co.,  who  thereupon  delivered  100  wagons  to  the 
plaintiffe.  The  plaintiffs  then  leased  the  wagons  to  the 
B.  Co.  for  three  years  at  a  Jtooed  rental  {equivalent  in 
the  whole  to  a  payment  of  £1,000  and  interest  at  seven 
per  cent)  with  an  option  to  purchase  for  a  nominal  sum 
at  the  end  of  the  term. 

EM,  on  the  evidence^  thai  the  transaction  was  really 
a  loan  hy  the  plaintiffs  to  the  B.  Co.,  and  not  being  in 
the  form  prescribed  by  the  Bills  of  Sale  Ad,  1882,  was 
void. 

A  raUufay  company,  with  power  under  their  special 
Ad  to  charge  for  supplying  motive  power  and  for  the 
use  of  their  line,  detained  wagons  belonging  to  a  coUiery 
company  in  satisfadion  of  their  charges  in  these 
respeds. 

jffdd,  thai  these  charges  were  toUs  within  sedion  97  of 
the  Bailways  Clauses  Consolidation  Ad,  1845,  and  that 
the  railtvay  company  were  justified,  imder  that  sedion, 
in  detaining  the  wagons. 


Tbe  plaintiffs,  the  North  Central  Wagon  Oo.,  claimed 
deUfery  from  the  defendants,  the  Manchester,  Sheffield, 
and  Lincclnshire  Bailway  Co.,  of  nine  wagons  which 
they  alleged  belonged  to  them,  and  bad  been  wrongfully 
xetidned  if  the  defendants. 

The  nine  wagons  formed  part  of  100  wagons  whioh 
originally  belonged  to  the  SheiBeld  Wagon  Co..  who 
•old  them  to  the  Blacker  Main  Colliery  Co.  In  1884  the 
Blacker  Co.  still  owed  £257  of  the  purdiase-money  to 
the  Sheffield  Wagon  Co.  in  respect  of  these  wagons,  and 
•a  arrangement  was  made  by  which  the  plaintiffs  paid 
£748  to  the  Blacker  Co.,  and  £257  to  the  Sheffield 
Wagon  Co.;  the  wagons  were  (it  was  alleged)  delivered 
to  theplaintlffi,  who  affixed  their  name-jdates  thereto, 
•ad  thece  plates  were  still  on  the  nine  wagons.    Then 

0.)  Bapoited  by  H.  C.  Bom,  Esq.,  Baniaternit-Law. 


theplaintlib,  bf  an  agreement  of  the  18th  d] 

1884,  agreed  to  let,  and  the  Blaoker  Co.,  4si 
« the  tenants,"  agreed  to  hire  the  100  wagons  i 
years  from  the  let  of  March,  1884,  at  the : 
of  £372  10s.,  payable  quarteriy.  The 
oontained  stipulations  that  the  ten 
interest  on  rent  in  arrear,  keqp  the  wagons  j 
keep  the  name,  number,  and  plate  of  the  i 
upon  the  wagons  during  the  tenancy,  and  dd' 
up  to  the  plaintiffs  at  the  end  thereof  nniess  ^ 
by  the  tenants  under  the  15th  danae ;  thst 
the  said  rent,  or  any  part  thereof,  ahould  be  iai 
seven  days  it  should  be  lawful  for  the 
any  rach  arrear  ahould  exist,  to  enter  upoa  [ 
mlses  of  the  tenants  and  sdaa  the  wagons  sad  j 
all  the  powers  of  landlords  In  casea  of  distiMf 
on  leases  for  years ;  that  if  tbe  said  rent,  or  f 
thereof,  should  be  in  arrear  for  eeren  dsji  ( 
having  been  demanded  by  letter  in  writing  sdil 
post  to  the  tenants,  <»  if  the  traants  shoold  j 
chase  the  wagons  under  dause  15,  or  it 
assign  or  otherwise  part  with  the  possei 
wagons  without  the  consent  of  the  plaintd 
the  name-plates  to  be  removed,  or  beooms  1 
or  if  any  of  the  said  wagona  should  be  < 
liable  to  be  distrahied,  seized,  or  taken  in  ( 
then  it  ahould  be  lawful  for  the  plaintiffs  ati 
times,  at  any  place  or  places,  to  seize,  reoiof^^ 
away  the  wagons,  and  the  same  to  have  i^ 
sees,  and  enjoy  as  in  their  former  esfesta^ 
agreement  shoidd  thereupon  be  held  to  f 
broken  and  put  an  end  to  by  the  tensntii 
accordingly  cease  and  determine,  and  the  tn 
forfeit  all  interest  in  the  wagona  ;  that  the 
be  considered  to  be  due  and  payable  for  sijl 
part  of  a  quarter  up  to  the  date  of  seizan;i 
dause  15)  that,  all  payments  having  been  r 
conditions  observed  during  the  term  of  tiiise ) 
tenants  should  have  the  option  of 
wagons  for  one  shilling  a  pieoe.* 

The  BUwker  Co.  made  default  in  payment  of  j 
due  on  the  1st  of  December.  1884^  and  tbe  Itf  «r 

1885,  whereupon  the  plaintiffs  demanded  j  ^ 
writing,  but  no  payment  was  made. 

Nine  of  the  wagons  were  seized  by  the 
respect  of  tolls  amounting  to  £237  7s.  lOd 
Bladcer  Oo.  to  them ;  and  this  action  wi 
recover  possession  of  the  wagons,  for  damsg^l 
an  injunction  to  restrain  the  defendants  Ml| 
with  the  wagons. 

The  plahitifis  insisted  tiiat  tiiey  were  the  < 
the  wagons  to  the  knowledge  of  the  dsfsodi 
the  defendants'  charges  were  not  tolls  under  t 
ways  Clauses  Consolidation  Act,  1845,  s.  93;  «»| 
they  had  no  lien  on  the  wagons ;  they  oibiw 'J 
up  the  wagons  if  the  defendants  wodd  tsks  < 
of  the  tenante,  or  to  pay  for  delivery  if  tbe  « 
would  return  the  wagons;  but  they  did  not  te 
ment  of  the  charges  due  to  the  defendanti. 

The  defendants  denied  tiie  pUintiib'  UUf, 
relied  on  the  .powers  given  them  by  the  97isi 
On   the   flmt  pdnt  they  urged  tiiat  ths  «*" 
between  tiie  plaintiffs  and  the  Blsoker  0(>- 
Sheffield  Wagon  Co.  amouotedto  aWUof  m1^^/ 
loan  of  £1,000  and  interest  at  seven  9^.^7.1 
not  being  in  accordance  witii  tbe  BilUof  Ssi«^ 
was  void;  and  that  the  plahitifEs  badneter  mcb 
of  the  wagons. 

The  evidence  showed  that  the  1^.  .  x^.  j 
worth  oondderaUy  more  than  £1.000;  tbst  w»  ^ 
Co.  had  applied  to  the  plaintiffs  '« JfJ^^^I 
rent  provided  fdr  by  the  agree^ient  hisl^ ..  am  h 
seven  per  cent,  on  tiie  £1,000,  and  thst  ^^^ttk 
entered  in  the  bocks  of  the  Blacker  Oo.  «•*  ^ 
the  plaintiffs. 
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On  tha  queation  of  tolls,  it  appeared  that  these  were 
<iiMgce  made  bj  the  defendants,  aooording  to  rate 
taMea  kept  at  their  stations,  for  hauling  the  Blacker 
Ca.'a  wagons  and  for  the  nse  of  the  line;  nothing  else 
-waa  ebarged  for;  the  acoonnts  were  sent  in  monthlj, 
nad  apeodbOed  the  nnmbera  of  the  wagons,  the  weight 
liaolcid,  the  destination,  and  the  amount  charged.  On 
the  dth  of  Tebmarjr,  1885,  the  defendants  sent  to  the 
Slaoker  Oo.  a  complete  aoconnt  and  a  demand  for  pax- 
vent.  This  was  answered  bj  notice  of  a  meeting  of  the 
cKdUon  of  the  Blacker  Oo.,  at  which  the  defendants 
.  attended  and  repeated  their  claim,  and  on  the  19th  of 
-  NvoAiy  and  other  days  np  to  the  17th  of  March  they 
idwd  the  nine  wagons.  The  charges  in  respect  of  these 
i   imotui  were  for  Tarions  jonmeys  preTioosly  made. 

On  the  19th  of  liarch  the  plaintiffs  wrote  to  the 
'Iheker  Oo.  demanding  payment  of  the  rent,  and  stating 
^t  they  would  seise  the  wagons  if  payment  were  not 
;nade  by  the  2drd  of  March— -f.e.,  after  the  defendants 
iMd  aeized  the  nine  wagons — and  about  the  11th  of 
\April  they  took  possession  of  the  rest  of  the  wagouf. 

The  name  of  the  Blacker  Oo.  was  painted  on  all 
aiaa  wagons  in  large  letters,  their  name-plates  were  on 
^"Ifcrae  of  the  wagons,  and  the  name-plates  of  the  plaln- 
ttb  were  on  all  the  nine  wagons. 

Bi^,  Q.C.,  and  Phipion  BeaU^  for  the  plaintiib.— 
Jy  the  agreement  we  sold  the  wagons  to  the  Blacker  Oo., 
i  althongh  the  property  in  them  was  not  to  pass  till  the 
hit  pnyment  was  made :  TorhihifB  Railway  Wagon  Co.  ▼. 
Maehnre^  80  W.  B.  761,  21  Ob.  D.  809.    We  demanded 
fsynftcnt  of  rent  due.    That  was  not  complied  with,  and 
Iba  agreement  came  to  an  end.    We  were  entitled  to  re- 
inter  at  any  time  if   the   rent  was  in  arrear.    The 
Mendaats  bate  no  right  as  carriers  to  keep  the  wagona, 
«d  on  the  97th  section,  in  order  to  bring  themselTes 
iritUn  the  first  part  of  the  section,  they  must  show  that 
IMe  flbargea  were  "* tolls,"  not  carrier^s  charges;  that 
^  were  due  in  respect  of  the  nine  wagons  seised,  and 
la  Mpeet  ci  the  particular  transit  during  which  they 
wns  seiaed ;  and  that  they  were  demanded  in  an  account 
Vad^fing  particulars,  not  in  a  lump  sum.    These  were 
^  ist  tolls  within  the  meaning  of  the  section.  The  company 
I   solid  only  charge  for  carrying  the  coals,  so  they  were 
\  SBiiees  eharges :  WalU^  t.  London  and  Bouth^  Weikm 
\  Utmay  Oo.,  18  W.  R.   847,  L.  B.   5  Ex.   68.    The 
>  4ils&dants  have  seiaed  the  wagons  for  eharges  on  coals, 
iid  preTionsly  due,  but  under  the  first  part  of  the 
•■stion  they  can  only  do  so  for  charges  in  respect  of  the 
Vvtieolar  transit  then  in  progress ;  they  oannot  .seiae 
Hsoos  for  oharges  due  on  other  wagons  or  on  goods, 
te  only  for  the  amount  due  on  the  wagons  themselTCS, 
•Bdthey  had  no  right  to  make  anyoharges  in  respeot  of  the 
^■gons.    To  bring  themselves  within  the  seoond  part  of 
^section  they  must  show  that  the  Blacker  Oo.  weie  the 
^^VBsra  of  the  wagons,  but  the  wagons  belonged  to  us, 
^ad  they  knew  it,  for  our  name-plates  were  on  them  : 
^wi^  Boiling  Stock  Protection  Act,  1872,  s.  8.    They 
^vs  not  demanded  the  tolls ;  an  account  for  a  gross  sum 
^  not  do :  FiM  t.  Tht  Newpori^  ifec,  BaUway,  8 
f     ^  AK.  409,  7  W.  B.  Dig.  89. 

I  Benn  CoUim^  Q.C.,  and  C.  A.  RuMd^  for  the 
'  ^esdants.— This  is  really  an  action  of  detinue,  and  the 
tfiintiib  must  prove  their  right  to  the  possession  of  the 
'Wagom.  On  the  agreement  they  have  no  right  to  sue, 
tm  ve  seized  the  wagons  before  their  notice  to  the 
Slacker  Oo*  had  expired,  and  their  reversionary  title  U 
^t  e&ongh  to  support  the  action :  BradUy  v.  Copley^  1 
^  B.  685.  The  wagons  never  belonged  to  the  plaintifBi ; 
^<  whole  transaction  amounts  to  a  loan  on  the  security 
^(  the  wagons.  It  is  a  bill  of  sale,  and  not  being  in 
I  ititatoiy  form,  is  void :  Ex  parte  OdeU,  In  re  Walden, 
XI W.  B.  874, 10  Oh.  D.  76 ;  BUls  of  Sale  Act,  1882,  s. 
S.  We  claim  to  retain  the  nine  wagons  for  work  done 
n  Omb,  and  al(K>  for  work  done  on  other  wagons : 


Sear/e  v,  Morgan,  4  M.  ft  W.  870.  Oar  special  Acts  of 
Parliament  enable  us  to  charge  for  motive  power  and  the 
use  of  the  lioe,  and  the  fees  for  that  constitute  **  tolls  " 
within  the  97th  section.  The  word  *" tolls"  includes 
charges  for  haulage  and  the  use  of  the  line :  seotions  3, 86, 
90,  92,  95,  96,  97 ;  Evenhed  v.  London  and  North* 
Western  BaUway,  86  W.  B.  102,  8  Q.  B.  D.  184,  141. 
We  were  conveyers,  but  not  carriers:  ffall  A  Oo.  v. 
London,  Brighton,  and  South  Ooaet  BaUway,  15  Q.  B.  D. 
505,  587.  In  WallU  v.  London  and  South- Western 
Bailway  the  point  was  not  argued,  and  that  case  has 
been  dissented  from  in  The  Caledonian  Bailway  Co.  v. 
Guild,  1  Oourt  of  Sess.  Oas.  (4th  series)  198.  We  did 
make  a  demand.  The  accounts  would  have  enabled  the 
Blacker  Oo.  to  tender  payment,  and  that  is  sufficient. 
On  the  seoond  part  of  eeciion  97  we  say  that  the  wagons 
still  belonged  to  the  Blacker  Co.,  as  bailees  for  hire, 
when  we  seized  them. 

Phipeon  Beale,  in  reply.— We  do  not  rely  only  on  the 
agreement,  but  on  the  previous  sale  to  us  of  the  wagons. 
On  the  agreement  we  were  entitled  to  make  a  demand  of 
possession,  and  that  enables  us  to  sue:  Oooptr  ▼• 
WiUomaU,  1  0.  B.  672.  These  were  not  tolls,  but 
carrier's  charges:  Aberdeen  Commereial  Co.  v.  The 
Great  North  0/ Scotland  BaUway  Co.,  8  N.  ft  M.  205. 

Bacon,  V.O.— It  cannot  be  said  in  this  case  that  time 
has  not  been  sufficiently  oocupied  in  discussing  a  ques- 
tion which,  in  Itself,  is  by  no  means  a  complicated  one. 
The  claim  made  by  the  plaintiils  is  that  they  being 
lessors,  by  means  of  an  agreement  which  is  set  out  in  the 
statement  of  claim,  to  the  Blacker  Main  Oolliery  Oo., 
the  railway  company  have  wrongfully  seizsd  the  wagons 
which  the  plaintiff  company  had  let  to  the  Blacker 
Main  Oo.,  and  insist  upon  detaining  them  for  some 
tolls  which  they  claim.  The  action  is  an  action  of 
detinue,  dear  and  plain.  It  may  be  that  it  is  to  be 
regretted  that  the  defendants'  draughtsman  with  great 
ingenuity  forebore  from  stating  what  his  case  was  on  the 
pleadings,  which  is  not  a  practice  to  be  encouraged. 
Nevertheless,  he  has  stated  enough,  because,  in  the 
defence,  there  are  two  points  raised,  one  is  that  as 
regards  the  plaintiifs  who  say  they  let  these  carriages 
to  the  Blacker  Main  Oo.,  they  were  not  the  plain- 
tifCs'  oarriages  to  let;  the  plaintiffs  had  no  title, 
and  no  possession.  Of  course,  the  lessee  had 
the  possession.  But  the  title  of  the  plaintiifs  to 
sustidn  this  action  is  called  in  question  by  the 
pleadings  as  they  stand.  Two  points,  and  two 
points  only,  are  raised  in  the  discussion  before  me, 
long  as  it  has  been,  I  was  going  to  say  tiresome,  but  I 
have  no  right  to  say  that  because  it  has  been  done  with 
great  skill  and  great  labour.  But  the  points  are  only 
these  two — Wiethe  transaction  in  respect  of  which  the 
plaintiils  claim  to  have  a  title  to  these  goods  made  out 
or  not  P  that  depends  upon  the  Bills  of  Sale  Act ;  and 
the  next  is,  Whether  they  have  a  title  or  not,  does  the 
97th  section  entitle  the  defendants,  the  railway  00m- 
pany,  to  retain  the  wagons,  nine  in  number,  which  are 
in  their  possession,  untU  their  Just  demand  in  respect  of 
what  in  the  Act  of  Parliament  is  called  tolls  shall  have 
been  paid  to  them. 

Now  the  first  point  is  one  of  very  vital  importance^ 
extending  far  beyond  any  interests  which  are  involved 
here,  and  the  plaintifBi,  in  proving  their  case,  have 
proved  these  plain  facts  tiiat  the  Blacker  Main  Oo.,  being 
in  want  of  money,  bagged  the  plaintiff  oompany  to  lend 
them  the  money,  and  one  of  the  purposes  for  which  that 
money  was  lent  was  to  redeem  some  charge  which 
another  company  had  over  the  wagons  in  question— 
the  whole  number  of  100  wagons^>aud  to  advance  to 
the  Blacker  Main  Oo.  a  further  sum,  making  in  the 
whole  £1,000.  That  is  the  true  transaction  between  the 
parties.  That  is  carried  into  efleot  by  the  cheque  I 
have  been  referred  t9»  and  the  evidence  is  clear  and 
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beyond  all  doubt  upon  the  subject,  and  the  inToiee  by 
which  they  pufporfc  to  sell  for  £1,000  from  the  Blacker  i 
Main  Oo.'to  the  plaintiff  company  the  wagona  in  ques- 
tion. 

Now  the  BQlfl  of  Sale  Act  is  tronbleBome  enough 
whenever  one  has  to  consider  it,  and  it  is,  perhaps,  to  be . 
regretted  that  the  drawing  of  that  Act  did  not  fall  into  < 
abler  hands  than  seem  to  haye  been  employed  on  it 
Bot  the  language  of  the  Act  itself  is  very  plain  and ; 
dear,  and  the  policy  of  the  Act  is  also  very  plain  and 
dear.  The  policy  of  the  Act  is  to  prevent  a  man,  com- 
merdal  or  otherwise,  from  getting  a  false  credit  by 
pretending  to  be  the  owner  of  goods  which  are  not  his 
but  which  belong  to  somebody  else.  The  Legislature 
provided  for  that  general  mischief  in  order  to  cure  an 
evil  which  has  existed  for  a  long  whfle  and  which  one 
is  very  familiar  vritU  in  bankruptcy.  From  the  reign 
of  James  I.  the  law  as  to  order  and  disposition  has 
always  prevailed.  It  has  soinetimee  been  considered  to 
be  an  excessively  hard  law,  but,  in  spite  of  all  cavil  and 
ob}ectioiis,  it  has  prevailed,  and  it  does  prevail  np  to  this 
present  moment.  The  Bills  of  Sale  Act  of  1882  enafots,  in 
very  diatinot  terms,  that  for  pnUfc  security,  in  the 
interests  of  the  whole  oommnnity,  bills  of  sale  shall  be 
registered,  and  it  says  the  expressioa  ''biU  of  sale'* 
shall  have  that  meaning  as  much  in  this  as  in  the 
Aet  of  1878,  except  as  to  bills  of  sale  mentioned  in 
section  4  of  the  principal  Act,  which  may  be 
l^ven  otherwise  than  as  security  fot  payment  of 
iBoney,  to  which  such  last-mentioned  bill  of  sale 
and  otheif  documents  the  amending  Act  shaU  not  apply. 
But  to  transactions  of  loan,  lending  money,  and  taking, 
secnrity  for  money,  it  is  quite  dear  that  the  Act  api^ies 
in  its  entilrety.  It  is  not  only  the  policy  of  the  law 
which  nobody  can  dispute,  bat'  the  plain  enactment  of 
the  statute  ;  and  the  9th  section  enacts  that  *'  A  bill  of 
sale  made  or  given  by  way  of  security  for  the  payment 
of  money  by  the  grantor  thereof  shall  be  void  unless 
made  in  accordanee  with  the  form  in  the  schedule  to 
this  Act  annexed."  It  need  not  be  remarked  that  the 
form  in  the  schedule  has  by  no  means  been*  observed  in 
this  case. 

Kow  what  is  the  evidence  which  the  plaintiifk  have 
adduced  here  ?  In  the  claim  they  have  stated  only  an 
agreement  for  the  letting  of  these  wagons,  but  they  say 
we  wOl  phow  you  how  it  began ;  yon  asked  us  to  lend 
you  £1,000,  and  we  agreed  to  do  it  if  you  would  secure 
to  us  the  repayment  of  that  £1,000  with  seven  per  cent, 
and  we  hit  upon  this  plan— ^that,  in  order  to  avoid  the 
Bills  of  Sde  Act  (which  is  perfectly  allowable  if  it  can 
be  done  lawfully)  we  proposed  that  the  transaotions 
should  take  this  form ;  we  will  say  nothing  about  pur- 
chase and  sale,  but  by  dint  of  punshase  and  sale  we,  the 
plaintiff  company,  becoming  the  owners  of  this  property 
called  the  100  wagons,  will  let  them  to  you  upon  such 
terms  as  that,  during  the  period  of  the  tenancy,  you 
shall,  by  instalments,  pay  ns  bade  the  £1,000  which  we 
have  lent  to  you.  Is  that  anything  but  a  security  for 
the  money  f  If  it  was  the  first  time  the  matter  had 
been  discussed,  nobody,  I  think,  upon  that  statement  of 
facts,  could  entertain  any  doubt  about  it.  But  it  is 
entirely  covered  by  the  decision  which  has  been  refeired 
to  in  the  case  of  E»  parte  Odell,  In  re  Walden,  which  is  as 
deaar  and  plain  a  decision  on  the  point  as  can  be.  It  is 
true  that  there  was  a  bankruptcy  and  the  interest  of  the 
trosfcee  in  bankruptcy  came  into  play  and  had  to  be 
dedded  upon.  But  the  Act  of  Parliament  is  universd, 
it  is  not  confined  to  bankruptcy  at  all.  It  is  to  enforce 
e  general  tule  of  law  prescribing  the  only  way  in  which 
snch  transactions  can  be  lawfully  conducted.  If  it  is  a 
loan  you  must  say  so ;  yon  must  adopt  the  form  given 
in  the  schedule.  If  you  do  not,  then  the  transaction  is 
void,  the  bill  of  sale  is  void,  and  the  sale  is  void.  Kot 
only  is  the  case  of  Ex  parte  OdeH  directly  an  authority 
for   that   proposition   but  the    case  of    Cochrane   v. 


Meadows^  which  is  printed  in  a  note,  iHdch  ^ 
Lindley,  LJT.,  is  mo^e  directly  pertinent  to  J 
case,  perhaps,  than  the  case  of  Ea  partt 
there,  with  a  certain  amount  of  ' 
deal  of  care,  the  transaction  was  made  to  4 
particnlar  items  or  two  documents ;  but  T 
grappling  with  the  sense  of  the  ease  and  \ 
the  law,  felt  himself  under  no  diiBculty 
because,  he  said,  although  two  ihey  any  i 
are  one  ;  and  this  is  plainly  an  attempt  to  i 
under  the  Bills  of  Sde  Act  cannot  be  <~ 
think  it  necessary  to  read  the  long  c 
careful  judgment  of  Lindley,   L.J., 
case,  but  every  word  of  it  is  to  be 
sideration  in  dedding  this  ocwe.    Hen 
evidence  of  the  plaintiiEB  themselves,  t 
tion  was  in  its  very  beginning  a  oontesct  ! 
be  secured — a  loan  providing  for  the 
money  in  the  manner  thto  stipulated  for,  i 
more  distinctly  expressed — and  so  tbe_ 
lease  of  these  Uiings,  was  carried  into  i 

If  there  had  been  only  that  agieemen^| 
had  been  nothing  before  the  oourt  but  f 
then  it  would,  perhaps,  have  fallen  vritldlii 
which  regulates  contracts  that  havebecoosi 
nowadays-— naAely,  oontiBote  for-  the 
furniture  in  ahonsewheie  the  stipnlstioel 
shall  pay  a  certain  sum  by  inetalmenti>  i 
aU  the  instdmeats,  thm  the  goods  wUoks 
let  to  you  shdl  be-  yours  out  and  4>nt. 
case  atall,  or  anythasg  like  it  That  is  i 
that  is  assaaable  under  none  of  the 
Bills  of  Sale  Aot  But  here  the  plaintfflii 
lend  money  upon  the  seonrity  of  chattsi^f 
the  repayment  of  that  sum.  of  nM»e7»< 
that  should  aoome  due  upon  it  That  b  i 
my  opiaien»  within  the  provisions  of  the  I 
as  any  traasaotion  that  can  be  statsd  < 
Upon  that  ground,  thereCore,  in  my 
plaintilTs  title  to  sue  being  a  posssssoiy  t' 
possesdon,  and  a  rightful  title  to  the  tt 
fails;  and  upon  that  gromed  the  daia  I 
missed. 

But  it  would-be  wrong  to  pert  with 
referring  to  that  which  is  at  greater  ' 
more  distinetness  referred  to  in  the  defa 
refers  to  the  97th  section  of  the  ( 
ment    It  has  been  read  so  often  that  ] 
over  again;  but  the  meaning  of  it  is  V^'^^, 
oompaaj  is  entitled  to  charge  for  *'  toUa 
pretatioa  clause  dedares  that  the  wod ' 
comprehend  a  great  many  other  thiagi  tt" 
we  eommonly  caE  tolls.    Tdls,  withoat  i 
Aetof  Periiaaent,  mean  the  right  tbeeei 
has  to  exaet  frosa  the  persons  bringing  tM  > 
there  for  sale  a  certain  fee  or  acertdninmi 
venience  afforded  to  them  for  exposing  tiMtf" 
for  sale  in  the  market     The   wed     »• 
ployed '.in  the  Act  oi  Parliament  m^JJ^ 
sense.    The  only  sense  in  whidi  it  osw  ^ 
what  I  have  been  saying  is  in  cases  wliJJJ 
their  own  looemotive  engines  upoe  ^  ^ 
the  company.    Then  it  would  prepsriy  w 
only  a  toll.    But  the  word  "  toBs"  h«»/ 
further  ngnifieation  than  that^  beeaaia  W^   ^ 
clause  entitles  the  company  to  disigj  ^v 
under  the  name  of  «'toUs,'*  for  s  gw«^ 
thfaigs  which  it  is  not  necessary  tn  v»^ ^ 
Upon  the  evidence  before  me^  it  it  •^••Jj-  hnw 
proved  that,  under  that  claim  of  tolls,  ^Jjliistfwf 
for  no  more  than  for  the  carrisgs— **^'    *«••**' 
supplied  by  them  for  drawing  the  ^^f^^ 
to  another,  and  the  whole  ddoi  »•  *"  rj* 
for  nothing  else.    The  evidenes  ***J,^fcBltt** 
charge  for  termind  ooets  or  for  aayvuv 
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^Iiy  tiio  Mill 


the  engine  of  tbe  oompaay  the  goods  which 
.  hj  the  Blacker  Main  OoUi^px  0o^4o  the 
dortiiMition. 
^1diB«9MiAriha9Tth'eeelbn»  how  cen  I  reed  it 
i  i%lke  wofiB  ithmmmit^n  ezpreM— *'  If  on 
mj  person  fail  to  pay  the  tdla  dne  in 
iriege  or  goodi*,  it  shall  be  lawful  for 
r'iiieiii  and  sell  snoh  carriage  or  ali  or 
~t  goods,  or,  if  the  same  shall  haTO  been 
Miaiese  of  tke  eonpaay,  todatoin 
r  enrdi^pBS  or  'goods  within  sooh 
to  ^he  pevty  liable  to  pay  snob 
len.  Then  it  is  eaid  itwns  Intended  by 
vgive  to  the  laUwey  oompeay,  who  are 
tta  tolls*  the  right  also  to  detain  the 
lava  not  pidd  npon  tkam.  Tke  efidenee 
is  fllear^  diettBot,  and  simple.  Montbly 
}  lendered  of  tbe  ooal  sent  by  tbe 'Blacker 
r«o  the  sidfaig ;  they  were  then  taken  bold 
Iway  eooipany  and  novsd  >fiom 
loss  of  deettnatlen.  The 
aie  printed  and  pat  «p  on^  a  large 
B,  mnder  tbe  Act  of  PariiaKient,  and 
been  nfened  to^  iriiidi  the  oom- 
rdnraot  to  be  kept»  seeaas  to  bare  been 
9,  tiie  naoonnt  being  open  to>ei?ei9ibody's 
^M  kind  of  lanlt  has  been  femd  witb  any 
~  %  tke  aeeomt,  cTery  part  of  it  la  nnst 
vben  the  defendants,  the  railway>>oem- 
tbe»  toUa  were  nnqnestiooably  dne-*^e 
^tafle  being  aaoertained  and  not  diapnted 
^  BlMdwr  Main  Go.  bad  failed,  and  that 
(  CKditora  was  oalled,  they  at  once  demanded 
I  tsUs;  ibey  did  not  get  them,  and  then 
their  pnwen  of  detention.  I  am  only 
kthe  caae,  which  seems  to  me  to  bs.8o4is- 
r,  notwithstanding  the  abnndanoe  of 
Ibaabeen  gone  into,  should  baTeoocnpied 
that  it  shoold  have  been  possible  to 
inpon  snob  a  right  as  is  by  this  statute 
I  lailway  company,  who  are  entitled 
tkproTed,  have  earned  the  tolls,  which 
The  possession  was  in  the  Blacker 
▲t  tbe  time  the  tenaoey  was  oon- 
■  .made  in  payasect  of  the  rent,  bat 
t  of  tbe  stipulation  in  the  agreement,  by 
'  1  be  enabled  to  pat  an  end  to  the  agree- 
1  by  the  plaintiilEs  before  the  defendant 
emoiaed  the  right  given  to  them  by  tbe 
and  bad  dlidmed  a  right  to  detain,  which 
[flhnve  eBceraised  ever  since  and  now  claim  to 
'Bi  my  opinion,  the  daim  of  the  plaintiffs 
I  failed.  I  should  observe  that  at  tbe  meeting 
\  been  mentioned,  at  which  Mr.  Ball  disputed 
}  tbe  dalendants  to  detain  for  anything  at  all, 
no  aeveianoe  of  demand.  Tbe  demand  now 
ff»  about  £25,  or  something  like  that  As  I 
ttom  Mr.  Collins'  argument,  if  a  proper 
If  JS5  had  been  made,  that  would  have  satisfied 
'  then  deasand.  With  that  I  have  nothing 
at.  I  find  the  defendants  are  entitled  to 
until  they  are .  paid  what  is  due  to 
of  theee  nine  wagons.  And  I  am  com- 
f  to  dismisa  this  4dalm,.  with  costs. 

^  JtfadWe  df  iSen,  lor  ^.  2*.  Barrati  Sdthev- 
A  JDmenpdtt^  for  £,  Idnfford  Monk, 


►  wagons 


len  IMt.  I 


Ohen  IMt. 


Teb.  26  i  March  5,  6. 

Mackat  v.  Merkitt.  .  (a.) 

BiU  cf  saZe^Poyo&Ze  on  drnnmnd^BUU  of  8aU  Ad. 
1882  (45,  <6  46  Ftcf.  c.  48),  s.  ^^BankrupUy-^ 
EoatcuUon^^SmMM^re  and  mU-^mevHr — CotitS'^Bank^ 
rufiey  Act,  IBS^i  (46  ^  47  Vui,  c.  52),  es.  45,  46. 

A  hill  of  BoU  which  provide$f9r  repayment  of  the 
loan  "  on  demand  "  ts  void. 

Where  a  sheriff  has  eeizid  goada  on  lehalf  of  an 
execution  creditor  btU  ie  ord£redf  before  ealCy  io  withdraw 
in  favour  of  the  rteeiver  in  an  action  in  the  Ohaneery 
Divieion,  the  execution  bae  npiheen  **  eomphted  "  within 
section  45  of  the  Bankruptcy  Act,  1683,  and  the  gooJe 
setMd  pass  to  the  igtutee  in  bankrupUof  of  the  debtor. 


Adjooinedas 

This'waaan  applioalion  by  Tbemas  Quinn,  an  eaieea<- 
tion  creditor  of  tbe  defendant,  J.  J.  Merritt,  for  leave  to 
pnoeed  with  his  exeontion,  notwithstanding  an  order  of 
the  lOtb  of  Jnly»  1965y  wheeeby  the  plaintiff  B.  Maokay, 
was  appointed  receiver  of  certain  chattels  eompriaad  in  a 
bill  of  aale  giinn  to  him  bj  Menitt. 
i  The  bill  of  sale  was  dated  the  17th  of  ^otober,  1883, 
and  thereby  Merritt  assigned  to  liaokay  the  funritore 
and  effects  then,  or  for  the  time  being,  on  the  premiee*, 
No.  193,  QlaphaBi«-road,  •  as  secttrity  lor  money  due  to 
•the  extent  of  £1,750,  and  interest  at  five  per  cent.,  and 
JCerrttt  farther  agaeed  tbat  he  vronld^  on  demand,  pay 
the  said  moneys  and  interest  indpiault  of  such  payment. 
Tbe  bill  of  sale  also  oentained  a  proviso  tbat  the  said 
chattels  sbonld  not  be  liable  to  seiaare  or  to  be  taken 
poBsession  of  by  Mackay  for  any  cause  other  than  those 
epedAed  in  section  7  of  the  BOln  of  Sale  Act  (1878) 
Amendamnt  Aet,  1882,  and  tbat  tbe  bill  of  eale  should 
be  subject  in  all  sespeota  to  tbe  provisions  of  tbe  Bills  of 
fihaoAols,  1878  and  1882. 

On  the  10th  of  July  Haefcay  Wis,  in  tbe  action  of 
Matkaf  v.  Merritt^  appointed  receiver  of  the  goods  com- 
prised In  the  bill  of  eale.  On  tbesame  day  Qainn  issued 
a  writ  in«the  Queen's  Bench  Division,  and  on  tbe  18tb 
be  obtained  Jnd^aent  agokist  Blerritt  for  MIO  7s.  5d. 
fie  issned  execution,  and  on  the  90tb  of  July  theeberifl 
took  possession  of  oertabi  icbatt^  eomprised  in  the  bill  ol 
aale. 

Mackay  gave  notice  of  his  claim  to  the  eberiff,  wbe 
thereupon  interpleaded,,  and  the  master  directed  Quinn 
to  withdraw  in  favour  of  the  receiver. 

On  the  7th  of  September  this  summons  and  the  appeal 
from  the  master  came  en  together  before  the  Vacation 
Judge,  who  ordered  the  sheriff  to  withdraw  and  the  re^ 
celver  to  retain  the  goods  till  the  questions  between  the 
parties  had  been  decided  by  Bacon,  V.O. 

On  the  20fch  of  November,  1885,  a  receiving  order  in 
bankruptcy  was  made  against  Merritt  on  an  act  of  bank- 
ruptcy committed  on  the  23rd  of  August. 

Bramwell  Davis,  lor  the  summons. — ^The  bill  of  aale 
provides  for  payment  on  demand,  and  is  therefore  void : 
In  re  Williams^  Ex  parte  Pearce,  32  W.  E.  187,  25 
Cb.  D.  656;  ffetheriwgtonr.Groome,  83  W.  B.  103,  13 
a  B.  D.  789  ;  Sibley  v.  Higgs,  33  W.  B.  748,  15  Q.  B. 
D.  619.  We  are  proceeding  according  to  the  proper 
practice  where  a  person  has  been  prejudiced  by  the 
appointment  of  a  receiver :  Kerr  on  Eeceivers,  2nd  ed«, 
p.  129;  Searle  v.  Ohoat,  32  W.  B.  397,  25  Oh.  D.  723. 
Section  45  does  not  apply,  as  we  should  have  completed 
the  execution  by  *'  seizure  and  sale  "  if  it  bad  not  been 
for  the  receiver ;  and  he,  the  oflicer  of  the  court,  baa 
had  the  goods  in  his  hands  ever  since. 

E,  Beaumont,  for  the  trustee  in  bankruptcy  of  Merritt. 
^-Section  45  is  conclusive  on  the  second  point.     Quinn 

(o.)  Beported  by  H.  C.  Bopbb,  Esq.,  Barrister-at-Law« 
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has  never  oonpleled  hit  ezeoutioo»  and  it  doai  not 
matter  in  wboM  handa  tbe  goodi  haTa  Men ;  the  Aet  ii 
peremptory,  and  they  paae  to  me. 

Nfirihfnore  Lawrence,  lor  liaekay.— The  bill  of  tale  it 
▼alid.  **  On  demand  "  is  the  "^  time  etipolated  for  pay- 
ment*' within  the  lehedule:  BoberU  ▼.  Bohefrti,  33 
W.  R.  60«,  13  Q.  B.  D.  794 ;  MdtfiUe  t.  Stringer,  SS 
W.  B.  383,  12  Q.  B.  D.  132 ;  Dopii  t.  Ueher,  32  W.  B. 
83i,  12  Q.  B.  D.  490. 

Bramwett  Davie  tepiied. 

Baook,  Y.O.— Thia  ia  a  tery  important  and  a  Tery 
oomplioated  oaae.  I  have  heard  elaborate  argnmenta 
on  ▼arioaa  oooadona,  and  in  epite  of  £reqnent  interrap. 
tiona  I  haye  now  a  dietinot  idea  of  the  oixonmatanoes. 
Tbe  qnettions  ariae  on  a  snmmona  in  the  oaae  of  Mackay 
T.  MerriU.  In  that  oaae  the  oonrt  had  appointed  a 
reoeifer;  bat  that  deeidea  nothtaig^  it  limply  proteota 
tbe  property  to  whioh  it  appliea  in  order  that  right  may 
be  done,  and  that  anyone  who  prorea  hia  title  may 
reoover  hia  eetate.  Hie  aummona  ia  taken  ont  by  an 
ezeontlon  creditor,  and  the  flmt  queation  ia  whether  tbe 
bill  of  sale  ia  valid  against  him.  The  judgment  in 
BHherimgton  t.  Qroome  ia  binding  on  me,  and  la  oon- 
doslTe  on  the  subject,  and  I  moat  hold  that  the  bill  of 
sale  is  invalid. 

Then  comes  the  qoeation  between  the  troatee  in  bank- 
raptoy  and  the  ezeontlon  creditor.  Qainn  waa  un- 
questionably a  Judgment  cieditor,  and  the  sheriff  took 
posaeesion  under  that  Judgment ;  but  then  the  debtor 
becomes  bankrupt^  and  the  queation  ia  whether  the 
execution  creditor  or  the  trustee  in  bankmpti^  is  en- 
titled to  the  property.  The  preaent  Bankrupt^  Act 
puta  the  matter  beyond  doubt.  In  the  old  Act,  before 
1869,  there  waa  a  provision  that  no  execution  ahould 
prevail  against  the  trustee  unless  it  had  been  perfected 
by  seizure  and  sale.  That  provision  waa  omitted  from 
the  Act  of  1869,  but  the  present  Act  contains  it  In  ex- 
press terms.  Section  45  upeets  everything  not  com- 
pleted  by  selxnre  and  aale.  In  thia  case  the  goods  have 
remained  in  the  handa  of  the  receiver,  ready  to  aatiafy 
all  the  Just  demanda  of  the  parties ;  and,  in  my  opinion, 
the  trustee  haa  a  right  to  say  that,  the  execution  not 
having  been  completed  byseisnre  and  sale^  the  gooda 
belong  to  him  and  are  divisible  among  the  creditors  in 
the  bankrupt^. 

BramvM  Davie  asked  that  his  costs  of  the  execution 
might  be  made  a  charge  on  the  goods  under  section  46. 

S.  BeaumonL-^Thet  only  applies  where  they  are  in 
the  handa  of  tbe  sheriff. 

Baoox,  y.O.~The  Act  of  Parliament  meant  to  do 
perfect  Justioe.  Although  the  trustee  takes  tbe  proceeds 
of  sale  from  the  receiver  he  must  take  them  charged  with 
the  costs  of  tbe  execution  creditor — Le^  the  costs  of  the 
execution  only.  I  do  not  think  it  makes  any  sort  of 
difference  that  the  goods  are  in  the  handa  of  the  receiver 
and  not  of  the  sheriff. 

Solicitors,  E.  (7.  Barker;  Munne  S  Lengden; 
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Kay, 


l>ee.l«5,ttj 
In  fw  Oiinn. 
BoBoraos  V.  Gavdt.  («.) 

Bettlemeni^Ccvemant  to  eMe  ajter-aeguired  i 
Bdeaee^Wifi   '*efMled*'    to  property  ek  i 
•*  heeoming poeeueei**  of  ii  t^ftermarde. 

AtHmg  mmder  a  wMahe  eemaeem  to  ail  Vmi. 
the  deed,  two  ladiee,  in  1859,  who  vme  them  e/J 
and  sol  Juris,  rOeaeed,  in  the  ueual  ierme,  ike  i 
a  faOt,  Sg  the  proeieimm  ef  wkhk  tkeg  m 
equal  moieUm  ef  cme^hedf  of  the  reeidme. 

TAe ntmepM  to  them  in  reeped  ef  Ofse  ( 
rtMwe  were  eoneideraUg  emaUer  ikem  wM  ttari 
ettUUed  to,  a  nMabe  hmHmg  taken  piaee  in  <a%l 
vahnofthereeidue. 

The  two  ladiee  married,  and  eaek  of  ihek 
eovmanled;  in  oontemplaiioH  ofmarriage»  to  settlaall 
eetate,  preperig,  and  ejfette,  exeeeding  of  onetimi 
(exeefi  eiteh  ae  ehoeUd  be  of  a  ehmttel  eudmre)  wU 
hmhand  and  wife,  or  eUker  of  them,  in  her  rigUt 
at  any  time  or  tiaies  enbeeqmni  to  the     ' 
the  marriage  and  during  ooeerimre  heeome 
poeeeeeed  of  or  enliUed  to,  either  ai  law  or  t««^ 
under  any  gift,  deviee,  or  hequeet  in  Aer/awar,! 
deeeeni,repreeentaiion,  or  any  other  meane  wkakm 

The   mietahe   had   not   ^ken   heen   dieeoeenl 
wae  uttimatdy  dieeooered;   the  rdeaee  tsos  td.i 
and  a  cZotm  allowed  againet  the  eete^  of  a 
txeaOorof  the  will,  in  reepeet  of  the  unpaidi 
reeidue  and  intertet. 

HM,that  the  whoU eum  found  due,  holh oofcMl 
tnleresf,  wae  wiihin  the  eovtnonl. 

Further  consideration. 

Jeremiah  Gkmett,  the  younger,  who  died  on 
of  May,  1855,  by  bis  wiU,  dated  the  26th  of  April,  i 
directed  his  trustees  (being  his  slater  Henrietta  (k 
and  Biohaid  Baxter)  to  divide  the  residue  of  eectsit 
moneys  (which  were  to  be  nroduoed  by  tbe  uk 
getting  in  of  his  real  and  personal  estate)  into  tvo  ( 
parts  and  stand  possessed  of  one  of  such  parti  ia 
for  the  said  Henrietta  Gktmett  and  of  tbe  other 
trust  for  his  nieces,  Mrs.  Qamett  Orme  and  Mm. 
in  equal  shares. 

The  testator  devised  all  his  real  estate  spedlMf  1{ 
a  codicil,  so  that  no  real  estate  waa  subjeot  to  (be ' 
for  conversion. 

The  residue  of  the  personal  estate  was,  on  the  51 
May,  1856,  of  tbe  value  of  £42,202  10s.  6d.-tiie 
of   each  niece's  share  waa,   therofore,    at  that 
£10,550  128.  7|d.,  but  the  testator's  estate  had  Ml^ii 
the  meet  part,  been  converted  into  mon^. 

By  an  indenture  dated  the  26th  of  S^tember,  US^ 
between  Mrs.  Gamett  Orme  (then  Mary  fleeter  Orai 
and  Mrs.  Ctondy  (then  Franoea  Orme)  of  the  fint  » 
second  parts,  and  Henrietta  Gamett  aad  Biebard  BM 
of  the  third  part,  which  contained  redtals  wbererica* 
appeared  that  the  sum  of  £42,202  10s.  6d.,  aridnffM 
the  reeidnary  personal  estate  having  become  aYiflable  w 
division  had  been  duly  distributed,  as  Henriettt  (kim 
Mary  Hester  Orme,  and  Franoea  Orme  reapeetffdj  •"* 
mitted,  it  waa  witnessed  that  the  said  Mary  Hester  Oa» 
and  Franoes  Orme  respectively  aidmowledged  tbstte^ 
had  received  £10,550  12s.  7id.  in  fnU  for aU  the  Amn 
which  they  were  entitled  of  the  residaaiy  V^e^ 
estate  of  the  said  Jeremiah  Gamett,  sad  that  n<[ 
releaaed  the  said  HenrietU  Gamett  and  Bidii^ 
Baxter  of  and  from  all  and  every  the  traeti  i^P^*^ 
the  said  Henrietta  Gamett  and  BIchaid  Baxter  iii«» 
by  the  said   hereinbefore  in  part  redted  wOl  av 

(o.)  Beported  by  Hbkkt  T.  Law,  Beq.,  Barrilt•^•*• 
Law. 


CXXIV.   [Apr.  Mm.]     THE  WEEKLY  BEPOBTBE. 


436 


I]f  SB  Gabmbtt. 


HlOB  OOVBT, 


QmmMf  diOMMd,  at  raob 
czccDtotB  aa  afomaid ;  and  of  and  f lott  all 
of  metkm  and  aetioniy  rait  aiid  ralto, 
Boaoi  flf  aetioD,  and  suit,  debli,  daas,  •am 
ot  iBOB^t  aoeonnti,  nekonings,  damages, 
■aaada  vhataoavar,  either  at  law  or  in 
thflj,  the  aaid  Mary  Heater  Orme  and 
er  dther  of  them,  then  had,  or  which 
el  tliem,  their,  or  either  of  their,  faeirt, 
iniatniton^  might  thereafter  haTe, 
being,  or  be  entitled  to,  upon  or 
Himriotta  Gamett  and  Biehaid  Baxter, 
d  fhelr»  heirt,  ezmton,  or  administm- 
reaaoB  ov  meana  or  on  aooonnt  of  the 
in  the  aaid  will  of  the  aaid  Jeiemiah 
,  or  of  any  aota,  prooeedinga,  negleota, 
raff  them,  the  aaid  Henrietta  Oamett  and 
oor  eiOier  of  them,  or  in  any  other 

of  granting  thia  releaae^  Mm.  Oatoett 
.  Gaudy  were  of  foil  age  and  mnJwHi. 

the    27th    of    September, 

aettleoient  on  the  marriage  of  Henry 

Ghmdy  (then  Franoea  Orme),  after 

\  abaolntely  entitled,  amongat  other 

kanm  of  £10,000,  part  of  her  ahare  of  the 

I  will  of  Jeremiah  Gamett,  wUoh  sum 

the  lianda  of  Henrietta  Gamett,  and 

I  by  a  mortgage,  and  reeiting  that  anoh 

I  made  by  a  deed  of  even  date^  and 

I  to  bo  held  npon  the  traata  of  the 

that  it  had  been  agreed  that  the  in- 

wife    ahonld   enter   into   anoh 

the  aettlement  of  the  fntnre  real  and 

of  the  intended  wife,  aa  thereinafter 

£10,000  waa  settled*  and  each  of  them 

the  tmatees  that  idl  the  estate^  P^op* 

wliatsoeTer,  both  real  and  personal, 

J  ene  time  the  sum  of  £300,  except  each 

I  tft  a  diattel  nature,  whioh  the  hnsband 

E  al  them  in  her  rights  ahonld  at  any 

M^sent  to  the  ademnlEation  of  the 

I  and    daring  the  oorerture   become 

I  of,  or  entitled  to,  either  at  law  or  in 

r  gift,  doTlae,  or  1)eqaeat  in  her  f a?oar, 

^  mtpteaentatlont  or  any  other  meana  what* 

thoaettled« 


the   S5th  of   AprO,  1860, 

at   made   in   contemplation  of   the 

1  MiB.  Gamett  Orme,  it  waa  recited  that  it 

and  agreed  that  the  aaid  George  Gamett 

,  Gecago  Bobinaon)  and  Haiy  Heater  Orme 

ahonld  enter  into  saoh  coTenants  for  the 

[of  the  fntoro  real  and  personal  eatate  and 

I  mid  liaij  Hester  Orme  aa  were  therein- 

covenanta  were  in  the  aame 

eontalned  in  the  aettlement  of  Mrs. 


,  Oe  5th  of  May,  1856,  and  the  date  of  the 
laiy  personal  estate  of  the  testator  had 
in  falae,  although  in  the  release  the 
loonneoasly  taken  to  be  the  aame. 

died  on  the  87th  of  September, 
)  in  TBlae  aooraed  between  the  5th 
and  the   date  of   the  releaae,  never 
Idlsoorerod  and  aoooanted  for,  the  whole  of 
1  in  her  hands^  in  oonseqaenoe  of 


I  Gamett 


flie  adndnistration 


I  in  chambers  on  the  16th  of  May, 
of    Henrietta  Gamett's 
_  _  naaal  acooonta  mid  inqairiea, 

[iagriiyaatodebta. 

Oime  and  Mra.  Gandy  therenpon  pat 
lia  nspeot  of  the  poitioii  of  the  lealdne  th^ 


On  the  elaime  coming  befdre  the  chief  derk  on  the 
20th  of  ApiiU  1883,  the  ofaief  derk  decided  that»  oattt 
the  release  waa  act  aaide  In  an  action  expressly  insti- 
tated  for  that  pnrpoee,  he  most  trsat  it  as  binding. 

For  this  purpose^  on  the  8th  of  December,  1888,  an 
originating  awnmona  waa  taken  ont  for  the  administra- 
tion of  the  personal  estate  of  Jeremiah  €humett  and 
for  the  determination  of  the  qoestlon  whether  the 
release  was  binding  on  Mr.  and  Mrs.  Ckmdy  and  Mr. 
and  Mrs.  Ormcb  or  dtber  of  them,  whidi  waa  treated  as 
a  proper  procsedlng  lor  setting  the  rdease  adde  by 
agreement  and  erentodly,  on  the  10th  of  Febmary, 
1885,  the  Oonrt  of  Appeal,  rereraing  an  order  of  Baoon, 
y.O.,  dedared  that,  in  adminlatelng  the  eatate  of 
Henrietta  Gkunett^  the  rdease  waa  not  to  be  treated  aa 
a  binding  ideaae  of  all  ddma  by  Henry  Gandy  and 
Francea  Gandy  and  Mary  Heater  Gamett  Orme  in 
reapect  of  the  reaidaary  eatate  of  Jeremiah  Gamett. 

The  chief  dark  aabaeqaently  foond  in  favour  of  Mrs* 
Gkurnett  Orme  and  Mra.  Gandy  on  their  daims. 

The  qoestlon  then  arose  whether  the  shares  of  reddae 
not  yet  recdTcd  by  Mrs.  Gamett  Orme  and  Mm.  Gandy 
were,  or  were  not,  bound  by  thdr  husbands'  oovenants. 

Fearum,  Q.O^  and  ShMeare^  for  Cliptaln  and  Mrs* 
Gkmdy.— The  exeonton  lieYer  accounted  for  the  whole 
of  the  share  of  reddue  bdonging  to  each  of  the  ladies^ 
who,  therefore,  remdned  entitled  to  what  had  not  been 
accounted  for,  and  that  is  the  efEMt  of  the  declaration 
of  the  Court  of  Apped  that  the  release  was  no  bar  to 
thdr  ddm  for  the  amounts,  the  destination  of  whioh  is 
now  in  question*  That  being  so,  the  effect  of  the  oaaea 
upon  what  property  is  to  be  brought  into  settlement 
under  covenants  operating  |>7  virtue  of  words  like 
those  under  oondderation  now  are  in  my  favour.  The 
oases  are  collected  In  Elphlnstone  on  the  Interpreta- 
tion of  Deeds,  at  pp.  518,  ei  teq.  In  Be  Olinton'» 
2*rtisf,  20  W.  B.  326,  13  Eq.  295,  it  waa  hdd 
that,  where  the  words  are  future,  such  oovenants  do  not 
affect  preeent  property.  In  Re  Fedder'e  SetUement 
Truet,  L.  B.  10  Eq.  585,  10  W.  B.  Oh.  Dig.  100,  the 
worda  were  much  aa  here— **  shdl,  during  the  coverture,, 
become  seised  or  possessed  of  or  entitled  to,"  and  it 
was  held  that  these  were  words  of  futurity,  and,  that 
being  so,  the  test  applied  to  the  property  in  question 
there  was  as  to  whether  the  husbuid  or  wife  had 
become  seised  or  possessed  of  or  entitled  to  it  daring 
the  coverture. 

They  also  referred  to  OhurchiU  v.  Shepherd^  33  Beav. 
107,  13  W.  B.  Oh.  Dig.  76 ;  S»  Browne*e  WiU.  L.  B.  7 
Eq.  231, 17  W.  B.  Oh.  Dig.  36,  37 ;  Wilion  v.  OoLvin,  4 
W.  B.  750,  3  Drewry,  617. 

Bohinwn^  Q,0.,  and  FT.  (7.  Druee,  for  the  trustees 
of  Mrs.  Gand/a  aettlement,  and  Bobineon,  Q.(7.,  and 
B,  J,  Parker,  for  the  trustees  of  Mrs.  Gamett  Orme's 
settlement.— We  submit  that  this  is  after-aoqaired 
property,  and  is  bound  by  the  covenanta  of  the  bus- 
bands:  WiUiame  v.  Mereier,  38  W.  B.  373,  10  App. 
Gas.  1 ;  Jmnee  v.  Durani,  2  Beav.  177. 

Haeiingtf  Q.O.p  and  Ingh  Joyce,  for  Mrs.  (Harnett 
Orme,  referred  to  ^nonymotis,  31  Beav.  310. 

W.  Peareon^  Q.C.«  replied. 

George  Gamett  Orme  waa  a  plaintUf  in  the  action,, 
but  did  not  appear. 

Dec  5.— Ejlt,  J.,  delivered  a  written  judgment,  in 
which,  after  atating  the  facta,  he  continued  as  follows  :— 

I  have  no  doubt  that  the  true  constraotioa  of  this 
oovenant  is,  that  it  does  not  indnde  any  personal 
property  other  than  the  £10,000  to  which  Mrs.  Gandy 
was  entitled  In  pomcaaion  at  the  moment  of  the 
marriage.  The  redtd  plainly  ahowa  that  it  waa  under* 
atood  that  die  might  have  other  pioperty,  and  that  on](y 
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^m  future  pfopM^y  -wm  to  be  QompTiMd  in  the 
wwexMkf,  mstd  iiia  >Mi»dlffeM  f eem  fi^i«M<T.  MmrdiTf 
.BQt  enly  'bOTraw  «( <tbit  Moitel^  but  becMue  <>f  the 
introteetioQ  of  tke  iwecd  '^esbeeqiiMntly"  into  the 
eolreaaut»  <whiofa  da  evidently  vted  fer  the  |Mirpoee  of 
eseladiaff  sU '  sveh  other  fvopetty  el  the*  wife  m  weold 
▼esfeHnftheihibeiidet  what  4a  intbttt  «Me  oatted  the 
4edftiaU)le  inahttt  «f  :the  maniage,  leo  •  that^  the  eetenan t 
ahonkl  enfy  'xonpriae  /that  whioh  ai^t  be  Mfoiied 
•ftoanatda. 

Itaow  Mippnn  that  the  rrieaae  ^vaa  ^Ifen  iudder  a 
■uateko ;  and  l^^an  order  of  the  Oonrt  Of  Appeal,  deled 
the  lOlh  of  Febraary,  I486,  in  an  '«otion  for  the 
adotiniatmtion  ef  the  >efttate  of  the  nnole,  ^irhioh,  ^by 
Agreement^  was  traaled  aa  befaig  made  in  a  proper 
proeaeding  to  set  the  veleoae  «aide,  the  ceott  declared 
ibat,  in  adflriniateiing  the  estate  of  Heofietta  Genett, 
the yeleae9 waanet to  be  tfealed-ae  a bindiag ^release of 
all  daima  by  Mr.  and'Mra.  Qandy  and  her  eiater  Mary 
in  respeot  of*  the  reeidnary  eatate  of  their  nnele. 

This  laiaeean  eztceaiely  onrkma  qneation.  Itaeema 
that  the  leaidiie  of  the  nnele^a  eatate  was  kfgte  than 
waa  stated  in  the  reoitala  of  the  release,  though  t^e 
partiea  were  ignorant  of  the  fact  at  that  time,  and  that 
the  abate  of  each  of  them  exceeded  by  some  thooaanda 
of  ponnda  the  amount  there  mentioned. 

The  argument  before  me  haa  proceeded  mainly  upon 
technical  grounda.  Technically,  I  anppoae,  the  true 
statement  of  the  position  would  be  thia  :  The  fthare  of 
each  Of  theae  ladiea  aa  betweeo  them  and  the  ezecutora 
waa  an  equitable  ehoae  in  <idum — to  any  action  to 
recoTer  more  than  they  rrceiTed  the  rdeaae  would  be  a 
complete  bar.  (Jntfl  that  releaae  waa  set  aside  the  cho$e 
in  acHtm  was,  ther^fore^  practically  gone.  Upon  the 
aetting  aafdo  of  the  releaae  on  the  10th  of  February, 
1885,' the  chote  in  action  retived.  The  release  waa  not 
^oid  until  affirmed,  but  valid  until*  set  aside. 

It  la  argued,  on  the  one  aide,  that  the  choM  in  adion 
mnat  be  treated  as  having  been  in  eziatenoe,  and  in  the 
iady'a  poaaeaaion,  at  the  date  of  the  mandage.  On  the 
other  hand,  it  i&aaid  it  must  be  treated  aa  having  come 
into  eadstenoe,  or,  at  any  rate,  into  poesesaion,  at  the 
date  of  the  order  aetting  aaide  the  release.  My  opinion 
is  in  fsTour  of  the  latter  view.  Anything  of  whieh  the 
wife  had  not  possession  at  the  date  of  the  marriage,  but 
whioh  fbll  into  poaaeaaion  during  the  coverture,  would  be 
bound  by  thia  covenant :  ArcJ^er  ▼.  Kdly^  8  W.  R.  684, 
1  Dr.  ft  Sm.  300;  Be  Mtehell,  26  W.  B.  762,  9 
Cb.  D.  5.  Poaaeaaion  of  -thia  oould  not  have  been 
obtoiDed  without  the  prelimina^  atep  of  setting 
aside  the  release.'  Suppose  the  money  had  been 
left  to  her  by  will  before  the  marriage  upon  con- 
dition that  she  shonU  succeed  in  setting  the  nlease 
aside— imd  she  only  did  so  dndng  tlie  oovsrtnre 
— ^the  fund  would  dearly  be  bound.  The.eandiliQn  was 
not  imposed  by  wil],  but  it  was  none  the  less  a  oonditten 
precedent  to  her  obtaining  the  noney,  and  it  had  not 
been  filBlled  at  the  date  of  thomaniage,.«Hl  was  only 
f  nlfilled  when  the  order  of  the  ponrt  to  wliioh  I  .have 
referred  was  obtained.  It  is  no  answer  to  aay  that  she 
might  have  set  aaide  the  release  before  her  marriage,  any 
more  than  it  would  ^  in  the  case  I  bave  supposed.  For 
these  reaaona  it  aeema  to  me  that  the  aumreoorerad  by 
meana  of,  and  conaequent  upon,  the  order  aetting  aaide 
the  xelease,  wss  oompletely  within  the  meaning  of- the 
covenant  aa  though  it  had  come  to  the  wile  «a  the  iOth 
of  February,  1885,  by  the  gift  of  a  Uatator  who  died  on 
that  day,  awl  I  think  it  would  be  defescUng  the  general 
and  manliest  faitentien  of  the  deed  if  I  were  to  hdd  that 
itwaenot'Withfaiit. 

]h(eolady  the  same  quesMon  arises  npon  the  manfage 
'settlemeat  of  the  sister,  ^hich  is  in  almost  Identical 
terms,  and  I  theref^ehold'in  eaoh  ease  that  the  property 
leeovewd'omiseyienttrpop  the  setting  aside  the  release 
Js  indndedin  tbesee  sMUements. 


e«s(*i^,  Q.6'.-^  I  andMtand,  ttiei 
aflstted  by  the  onder. 

BoUmon,  Q/C— I  submit  that  the 
by  the  covenants  as  well  aa  the  capital 

Ejlt,  J.«^Then  let  the  enee  be  hi  the  ] 
next  week,  and  I  will  eonaidec  if. 

Bee  12.— rThe  question  of   the 
Interest  oane  en  for  nrgunaent.' 

€hraham'HMtinffB,  Q.G.,  aad  Ingh 
QasMtt  Osase,  refesi«i  to  81.  Ami^  v. 
Bsav.  175;  Fy^^.  ^Arbuthitei, 5  W.  K\ 
ftj.406. 

Pearion^  Q.O.y  and  5Ae(fretirs,  for  i 
Gkindy. 

Mohumm,  gt.C.,e»d  W.  O.  Thruet  uAi 
for  the  truateea  of  the  two  settlementa,  i  ' 
V.  Madoeks,  17  Yea.  48 ;  Life  AtmKia 
8idaaa,9W.  B.  541, 3  De  G.  F.  ft  JJ 

Eiutinga,  Q.C,  repUed. 

Kat,  J.— When  I  waa  cenaidering  f 
doubt  that  thia  queation  would  be 
the  reeidt  of  the  decision  I  have  < 
decision  whioh  Idid  give  seems  to  mei 
Bight  or  wrong,  the  tiew  I  have  tskea  i 
right  to  thU  fnnd  oannot  be  treatdj 
practically  in  existence  natU  the*   * 
aside,  the  money  was  reooTored  sa 
aside  the  release  was  a  preeedent 
eovery  of  any  part  of  it    Theref  en,  I  i 
case  of  a  person  leaving  a  legacy  to  1 
case  on  oondftion  that  she,  first  et  9ll,i 
that  deed  of  rdease,  and,  of  eonaa,  " 
becoming  due  when  the  rdeaee  wsi  i 
supposing,  to  take  Hie  same  illnatrailoa,'! 
had  been  left  in- theae  terms : — ^  I  !«*  < 
lady  in  question  upon  condition  that  i 
aside  a  certain  deed  of  rdeaee,  naarfa^^ 
then  she  ahdl  have  that  legacy,  \  ^ 
four  per  cent,  from  the  date  of  tlna  i 
the  rdease  must  fint  be  set  aside, 'and^ 
she  then    becomes  entitled  to  'the 
becomes  entitled  to  vrhat  yon  cannot  i 
of  interest,  but  she  becomes  entitled 
compnted  on  the  footing  of  inteiest 
particular  date,  and  really  it  would  t 
whatever  in   the   effect   6f   a   ber 
if  it  had    been  "I    give    £1,560 
because  whatever  was  giren  in 'thai 
would    only    oome    in     as    a 
lump  sum  upon  the  prsoedittg 
formed.    Now,  is  there  really  a^fj 
that  case  *that  is,  in  point  6f  _  '  ' 
whichlhavenowtooonsMerP   ^'^^-g 
me  it  was»  a  precedent  condition  to  bfffli 
this  money -that  the  rdease  abooU  10^ 
whioh  theory  done  it  seems  to  ne  ^^Tt^ 
within  the  eettlement-Hdien  i^nr, 
that  nponrsettfaig  that  rdease  <^^^ , 
toacapitdsum  and  also  to  a  ium  id  J|^ 
arrear  of  interest,  to  not  one  P«"5jf  \^ 
entlUed  until  the  rdease  wss  iet  sdfle^ 
distinction  between  these  two  *"*''  ^  ^ 
this  qnsstlon  of  setOement  f  ^J^'t 
be  oonddered,  as  far  as  she  is  «>*22< 
laBing  in  at  the  date  when  the  t«i*r  , 
and,     therefore,    they    weai    *»  '^ 
'  this  purpose^ '  uidistingalalisiblii 
me  to  be  bonnd  by  the  ooveaaatti 

oonne,  any*ineome^aocrtingjw'2J'ii*i 
^tfter  thethleaae  -was  set  ^^'f^'^Y^^  i 
of  tho  capitd  fund  WW  ^ 


Si  ri 


\»^m^. 
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Ltdkbt  jum  WioPOQLlBoy  Obb  Go.  ▼,  Bxbd. 


QiGKOousae* 


•  dilEBK&t  OMe.    The  ctmm  whjoh  bate 
vUd&    lefer  to  the  qaettlon   whether  a 
Und  binds  a  men  life  interert  obtained 
tta  eoveBantoTy  aie  quite  a  dilBnent  thiag. 
wmld  be  as  to  the  inoome  afterwaida 
Ql  eouaei  inooaie  alterwaide  aeoraiag  it 
atiaooBie  ior  the  piurpoee  of  settle-* 
obtained,  whether  it  be  in  the 
efiaoonie  or  in  the  name  of  capital,  by 
ideaee,  1  mnst  treat  as  being  bound 
mm  capital  sums  by  these  co? eaants  ia 


and  Mis.   €huidy«   Joluuion, 


tmstees  of  Mr.  and  Mrs.  Gandy's 
at,  J.  F.  Gandy. 

.  aad  Mrs.  Gainett  Orme  and  the 
r  maniBge  settlement,  Bichard  Smith  A 


t' 410,400. 


Not.  4,  5,  9, 10,  18,  16,  17, 18  ; 
Dec.  81. 

TiopooL  Ibok  Obs  Go.  v.  Bibd.  (a.) 

• — ^yen*  —  Commttwen     O09U  — • 
,  H.  a.,  1883,  onL  65,  rr.  8,  9. 

r  employed  hy  vmdors,  as  MeiV  agenU,  to 

'  for  the  purpose  of  purehating  $ome 

>  the  vendors.     B.  A  Go*  undertoob  eUl 

I  wUh  the  issuing  of  ike  pnepeelus 

J  oHf  of  the  company,     B,  &  Go,  retpse* 

like  memer€mdum  and  artkiss  of  assooleu* 

,  omd  they  also  guaranteed  the  subserip* 

t  wkkh  were  to  5e  ogtred  te  the  public 

was  originally  fixed  at  £90,000, 

I  increased  to  £100,000.    It  was  at 

B..A  Co,  ahould  reui9s  £5,000  oitt 

but  thi*  sum  ioas  afterwards- 

This  payment  was  made  after 

\^  ike  company t  and  was  not  disdosA  to 

M  isae  oiso  agreed^  between  the-  vmdets 

_  tke€  tiW  latter  shmM  have  thecondeui 

^lie  eemfanf's  ores,  and  shosM  reeehs  a 

per  cent*  on  the  invoise  amounte  of 

Thie  awT€mgement  was  embodied  in  an 

the  purchase  of  the  mines  whieh  was 

the  vendors  and  a  truetse  for  ths 

2%fs  agreement  was  adopted  by  ths 

^the'ftrsA  meeting  of  directors^  and  a  pro- 

'  in  the  articles  that  B*  A  Go.  should 

\  of  the  company's  ore, 

r  iMtertst  which  B.  A  Go.  had,  under  the 

ths  formation  of  the  company  did  not 

em  promoters  of  the  company ^  and  thaty 

^^ey-were  not  liable  to  account  to  the  com- 

i  sseret  eoenmiseion  that  they  received. 

'Itehe  isBowed  on  the  higher  scale  in  any* 

mineeees  are  properly  examined  in  court; 

i  is  necessarily  occupied  in  the  argument, 

William,  &  James  Allaway  were  the 
aioeral  property  in  the  ooonty  of 
ae  the  Wigpool  Iron  Mines  and  the 
Iron  Miaes»  and  of  some  machinery  and 
they  nsed  for  working  the  mines.  The 
were  held  under  a  grant  from  the  Crown, 
rent    and  royfdty,   and  the  Lydney 


t  by  Q.  E.  JzFraaT,  Esq.,  Barrister-at- 
Law. 


Park  Mines  were  held  under  a  lease  at  a  dead  rent  and 
royalty.  The  whole  ot  the  property  was  Bubjeot  to  a 
mortgage  to  the  West  of  England  Bank  to  seemre 
£40,000  dae  to  the  bank  from  Messrs.  Allaway,  Msssrs. 
Allaway  were  also  oonaidsrably  indebted  to  the- bank  ia 
other  sums. 

In  June,  1871,  the  money  not  having  been  paid,  the 
bank  gave  notice  that  they  intended  to  sell  the  property^ 
Msssis.  Allaway,  being  desirous  of.  preventing  a  sale, 
applied,  through  their  solicitors,  to  l&ssrs.  Bird  &  Go., 
who  were  iron  merchants  carrying  on  business  in  the 
dty  of  London,  to  help  them  to  raise  the  money  to 
enable  them  to  pay  off  the  bank. 

MessBi.  Bird  &  Co.  snggested  the  formation  of  a  oom« 
pany  to  purohasathe  proper^,  and  this  suggestion  was 
accepted  by  Messrs.  Allaway. 

The  plaintilt  company  was  formed  and  registered  on 
the  30th  of  December,  1871.  The  pusehase-money 
waa  at  first  fixed  at  £90,000,  but  this  sum  was  after- 
wards increased  to  £100,000,  Messn*  Allaway  not 
thinking  the  smaller  sum  sui&oient. 

It  was  at  first  arranged  that  Messrs.  Bird  ft  Co. 
should  be  paid  £5,000  out  of  the  purehase-money  by 
way  of  commission,  but  this  sum  was  afterwards  in- 
creased to  £10,800.  The  agreement  ultimately  arrived 
at  between  Messrs.  Allaway  and  Messrs.  Bird  k  Co. 
was  embodied  in  two  letters  dated  respectively  the  19th 
of  December,  1871.  The  first  letter  was  from  Messrs. 
Krd  ft  Co.  to  Messrs.  Allaway,  and  was  as  follows :  — 

**D6ar  Sirs,— >In  accordance  with  instructions  from 
Msssrs.  Poole  ft  Hughes  and  Mossbk  Fumell,  Priehard, 
ft  Swan,  we  are  about  to  issue  the  prospeetns»  as  per 
corrected  draft  inclosed,  and  which  thus  has,  we 
understand,  your  apprevaL  A  commission  of  £10,800 
to  be  paid  us  as  follows— via.,  one-third  op  application, 
one-third  on  allotment,  and  one-third  on  the  1st  of 
March,  1872.  In  consideration  hereof  we  guarantee 
and  provide  for  the  subscription  required  from  the 
pubUo  to  complete  the  oapitid,  we  pay  for  the  reports 
on  properties  and  expenses  in  connection  therewith 
already  out  of  pocket,  and  also  £200  of  mortgagees* 
costs,  and  printing,  advertising,  and  •  stockbrokers'  fees, 
and  brokerages*  Our  brokers  will  further  apply  in  due 
'course  for  a  quotation,  and  settlement  on  the  London 
Stock  Exchange,  and  endearour  to  make  a  permanent 
market  for  the  shares.  In  consideration  of  our  per- 
sonal services  it  is  also  agrsed  we  should  have  the  con- 
duct and  management  of  the  business  of  the-eompany  at 
their  offices  in  London.  Our  remuneration  to  consift  of 
two  per  cent,  commission  (whksh  is  to  include  brolEer- 
age  where  necessary)  on  the  invoice  amount  of  sales 
elected,  and  a  fixed  sum  of  £600  per.  annum  for  office 
rent,  secretarj's  and  clerks'  salariee,  auditors'  fees,  and 
the  keeping  of  the  company's  share  rsgisteri  transfer 
book,  minutes  of  board  proceedings,  ftc  We  proceed 
with  issne  of  •  prospectus  on  the  assumption  that- all 
points  that  have  been  under  consideration  are  now 
agreed." 

The  other  letter  was  from  James  Bird  to  Messrs. 
Allaway,  and  was  as  follows : — 

**  Dear  Sirs, — There  is  some  little  misunderstanding,  if 
I  correctly  understand  Mr.  William  AUaway's  letter  of 
yesterday.  The  alteration  in  William  Bird  ft  Oo.'s 
commission  consists  in  thiS|  that  under  the  new  arrange- 
ment they  get  less  than  they  did  under  the  other,  for 
it  all  goes  in  'guarantee.'  I  esteem  myself  fortunate, 
however,  to  have  so  arranged,  for  on  the  open  market 
there  was  no  certainty  of  floating  £100,000  purchase- 
money.  There  is  no  past  yielding  data  to  satlBfy  a 
purchaser,  and  you.  cannot  nell  the  future  or  at  least 
obtain  a  full  price  for  it  as  if  secured.  It  has  not  been 
so  easy  as  you  may  imagine  to  draw  up  a  prospectus. 
Opinions  on  value  are  very  numerous,  and  the  suggest 
lions  your  favour  of  yesti^rday  briugs  are  agaiu  ot  a 
nature  for  which  neither  we  uor  the  tiirectors  brought 
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in  oonld  poaalbly  aooept  the  responslbllitj.  The  moct- 
giige  must  be  mentiotied,  in  fact  a  svppreeeion  of 
material  facta  wonld  be  a  grave  reaponaiUlity  for  the 
board.  Poaseaaion  mnat  be  had  by  the  lat  of  Jannary, 
1878.  There  ia  not  the  alighteat  difBcultj  in  arranging 
ontatanding  mattera,  or  for  the  new  oompany  to  aaaiat  in 
liquidating  your  affaire  at  Wigpool  and  Lydney.  The 
£600  per  annum  finds  the  oompany  in  offioee  and  elerka 
here.  As  the  snm  bnt  little  exceeds  the  anditora'  dahna  for 
remnneratioD  without  offtce,  there  is  little  or  nothing  for 
William  Bird  ft  Go,  I.  have  aasented  to  commiaaion 
being  reduced  to  two  per  cent.,  beoanae  I  really  expect 
to  aave  my  brokerage  through  my  own  connection. 
Judging  from  the  pricea  you  might  have  got  for  Wigpool 
ore,  I  think  you  will  find  our  commiaaion  amply 
recouped,  and  that  ore  may  aell  itaelf,  but  not  at  the 
best  obtainabie  price.  And  in  any  caae  aomeone  must 
take  the  responsibility,  and  exerdae  Judgment  with 
respect  to  aalea  and  buyers.  Please  understand  that  the 
oommission  on  salea  will  be  the  principal  remuneration 
of  William  Bird  &  Oo. ;  the  general  practice  is  to  pay 
two  and  a-half  per  cent.,  and  we  think  you  will  find  your 
quid  pro  quo  in  the  management.  I  think,  aa  you  will 
have  paid  ott  £40,000  and  be  relicTed  from  interest  on 
it,  will  get  £200  each  (T.  A.  &  W.  A.)  aa  directors,  and 
haye  little  or  no  care  or  responsibility  in  making  the 
handsome  dividend  that  can,  I  hope,  be  made  on  your 
£50,000  shares  (by  knowing  the  market  and  getting 
improved  prices)  you  must  admit  I  have  not  acted  badly 
for  your  interest." 

On  the  19th  of  December,  1871,  a  contract  of  pur- 
chase waa  entered   into  between    Mesara.  AUaway  of 
the  one  part,  and  Oharlea  Greenwood  (aa  a  trustee  for 
the  intended  compiiny)  of  the  other  part,  whereby  the 
vendors  agreed,  conditionally  upon  tiie  company  being 
formed,  to  sell  their  intereat  in  the  mines,  machinery, 
and  plant  to  Greenwood  for  £100,000,  of  which  £50,000 
WHS  to  be  paid  in  cash,  and  £60,000  in  fully  paid-up 
sharea  of  the  company  on  the  completion  of  the  purchaae 
on  the  80th  of  April,  1872.    The  vendora  were  to  bear 
all  expenses  of  the  promotion  and  formation  of  the 
oompany  up  to  the  time  of  the  allotment  of  the  shares, 
excepting  the  usual  law  costs  for  the  prospectus,  and  the 
preparation  and  registration  of  the  memorandum  and 
articles  -of  association.    The  property  was  sold,  subject  to 
the  mortgage  to  the  Weat  of  Bngland  Bank,  which  the 
vendors  undertook  to  indemnify  the  purchaser  against.  It 
also  provided  for  the  appointment  of  Thomas  Allaway 
and  William  Allaway  aa  directon^  and  Meaara.  Fnssell, 
Prichardy  ft  Siran  and  Meaars.    Poole  ft   Hughea  aa 
aolicitora  of  the  company.    It  waa  alao   agreed  that 
William    Bird  ft  Oo.  should    have    the   conduct  and 
management  of  the  bnsineaa  of  the  oompany  at  their 
offlcea  in  London,  their  remuneration  to  condat  of  two 
per  cent,  commission  (including  brokerage)  on  all  sales, 
and  they  were  also  to  receive  a  fixed  salary  of  £600  per 
annum,  they  paying  olBce  rent,  seeretaryTi  and  clerks' 
salary,  and  all  ordinary  oi&oe  expenses  and  diabnrse- 
menta.    There  waa  no  reference  in  this  agreement  to  the 
commiaaion  Of  £10,800.    On  the  dOth  of  December,  1871, 
William  Bird  retired  from  the  firm  of  Bird  ft  Oo.    The 
memorandum  of  the  company  stated  the  object  of  the 
company  to  be  the  purchaae,  on  the  terma  of  the  agrement 
of  the  19th  of  December,  1871,  of  the  vendora'  interest 
fu  the  Wigpool  and  Lydney  Park  Mines  and  property 
connected  therewith.    The  capital  of  the  oompany  was 
atated  to  be  £150,000»  divided  into  15,000  ahares  of  £10 
each.    William  Bird  and  Jamea  Bird  both  subscribed 
the  articles  of  aasodation,  and  they  both  aubecribed  the 
memorandum  of  association  for  fifty  shar9s.    The  articles 
of  association  empowered  the  directors  to  carry  into 
effect  the  contract  of  purchase  of  the  19lh  of  December, 
1871.    They  alao  provided  that  the  coats  and  expensea  of 
the  preparation  of  the  proapectas,  memorandum,  and 
artidea  of  asaodation  of  the  company,  and  of  and  relating 


thereto,  and  of  carrying  ont  the  aaoM^  but 
liminary  ejq;»enae8,  or  any  otiier  f eea  or , 
ahould  be  paid  by  the  company.    Caaase  Mi 
foUowa:  ** The  firm  of  Meaara.  WnUaa ' 
eonduct  the  aale  of  the  company  in 
af oreaaid  purchaae  agreement,  and  aoma 
firm  ahall  from  time  to  time  attend  and  be 
meetings  of  the  directora.'*    Neither  in  tfaa 
nor  the  artidea  of  assodation,  nor  in  tfaa 
the  company  waa  there  any  referenes 
whieh  waa  to  be  paid  to  Meaara. 
William  Bird  ft  Oo.  undertook  all  the 
with  the  bringing  out  of  the  oompany. 
ing  of  the  boud  of  directors  of  the 
the  9th  of  January,  1872,  when  the  ooal 
waa  adopted.    At  thia  meeting  the 
the  guarantee  waa  modified,  the  guaranl 
by  William  Bird  alone,  and  £5,000  oat 
waa  paid  to  him  aa  a  condderation  for 
guarantee.    The  remainder  of  the  £10,r 
the  firm  of  Bird  ft  Oo.    The  aeoond 
the  19th  of  January,  1872,  when  the 
with  the  Gompany'a  aeal.    The  oom]^ 
the  payment  of  the  sum  of  £10,800, 
against  Bird  ft  Oo.,  cUiming  a  dedaratel 
of  William  Bird  ft  Oo.  had  reodved  the 
aa  truateea  for  the  plaintiiEs,  and  that 
were  Jointly  and  severally  liable  to 
over  that  anm,  with  intereat  theseon  at 
annum  to  the  pUintiib,  and  for  an 
William  Bird  died  after  the  coi 
and  his  executors  were  added  as  defc 

Biggins f  Q,0,,  Coohson^  Q>C.,  and 
plaintiffa. — Bird  ft  Oo.'  were  promoteis  oil 
they  stood  in  a  fidndary  podtion  to  the  r 
they  are,  therefore,  liable  to  refund  the  r 
don  that  they  received :  BagnaU  v.  On 
243,  6  Oh.  D.  371 ;  Emma  Silver  Jfiatif  I 
11  Oh.  D.  918,  27  W.  B.  Dig.  43 ;  Mr 
Co.  ▼.  Hurd,  22  W.  B.  492,  L.  B.  5  P. 
Wright  V.  NewMd,  29  W.  R.  455  17  Ot; 
Sombrero  Photphate  Oo.  v.   Erlanger,  »i 
Oh.  D.  73. 

Oiffard,  Q.O.^  and  Stoin/en  Sadjf, 
Jamea  Bhrd.— Bird  ft  Oo.  wece  a 
Meaara.  Allaway,  and  were  not  in  any  I 
of  the  company.  They  are  not,  ***«j2i1 
count  for  the  commiaaion  they  ^^^^'Jm 
Newhold.  At  any  rate,  they  arc  entitld  tM 
expenaea  ont  of  pocket,  and  alao  the  ^"^  * 
antee  they  gave:  Emma  SHver  MimM  ^^ 

CouM^Sardy,  Q.G.,  ff.  Burton  Bud^ 
for  the  executora  of  WiUiam  Blrd.--K  J— 
a  promoter  of  the  company,  WilliiJ 
Their  caaea  are  n6t  dmilar.    WflUamBB 
antee,  gave  full  vdue  for  what  he  wosiw* 

Eiggin$,  Q.O.,  in  reply,  referred  to  ^ 
Mining  Oo.  ▼.  LwfU,  27  W.  B.  ««J  •^V 
NanH-yQlo  and  Blaina  IrcnworksJ^  ^' 
W.  B.  604,  12  Oh.  D.  738 ;  r-f*"**  ^ 
W.  B.  701,  2  0.  P.  D.  469. 

Pbabsoit,  J.— The  queation  I  ^^j^^ 
Were  the  Meaara.  Bird  "  promoteie  d  »» 
they  were  promotera,  they  are  J*^ ^K? 
at  aU  eventa,  if  not  the  whde,  ^.^L'^i 
ware  not  promotera,  they  are  ^^^^£k 
portion  of  it.  So  atated  the  <i^^  M^iX^ 
it  is  a  question  by  no  means  tree  fio|»    .    ■ 

In  the  autumn  of  1871,  and  ««P^^ 
of  Odober,  November,  and  D*^^,,  * 
Meaara.  Bird  were  actively  ^fS^^JrJi 
atarting  the  eompany  which  now  rf«*^ 
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LtmraT  amd  Wiopool  Iboh  Obm  Oo«  v.  Bibd. 


High  Ooukt. 


TheMeMi.  Blid  aUage  thai 

did  tbmf  did  dmply  as  agents  lor  the 

i  UMBf  WW0  not  pioiiioten  of  the  oompany 

icrfiheiroid;  and  that  the  £10^800 

I  vas  reoeiTod  as  paynant  for  senrioea 

agenta  to  |ff6ssn«  Allaway.    On 

It  b  said  that  the  Messrs.  Biid  were 

» eottpany  fhemsel?es»  besides  being  the 

idoB;  that  the  oompany  was  as  mnoh 

a  the  oompany  of  the  Itesrs.  Allaway  ; 

Iha  <dreiinistances,    aeoording  to  the 

(ttJB  eonrfy  they  were  trustees  for  the 

}  when  they  reoeired  the  £10,800, 

( laTo  no  right  to  retain  any  more  of  It 

r  to  have  been  properly  expended  by 

i  of  the  oompany. 

B,  then.  Is,  Which  of  those  allega- 

\t    Flait  of  the  case  made  against  the 

I  thla»  that  whereas  orlginaUy  they  were 

f  25,000  for  their  serrloes  to  the  Tendon, 

Increased  to  £10,800,  and  that 

M  time  the  price  to  be  given  by  the 

ay  for  the  proper^  was  raised  from 

1^000 ;  in  other  words,  that  the  £10,800 

mon^  which  came  from  the  oompany 

~  mon^  whioh  nnder  any  droamBtanoes 

to  the  Tcndors.    If  that  were  so,  of 

;  wonld  be  that  the  Messrs.  Bird  have 

9t  money  which  wonld  otherwise  hare 

treasury  of  the  company.    If,  on  the 

0,000  was  hand  fide  agreed  to  be  paid 

»  without  aiiy  regard  to  the  sum  whioh 

» the  Messrs.  Bird,  the  Ycndors  are  the 

I  peJd  the  £10,800,  and  the  Messrs.  Bird 

lit, 

at  the  oondasion  that  there  is  no 

for  connecting  the  increase  of  the 

I  to  £100,000,  with  the  inoreaae  of  the 

to  the  Measrs.  Bird  from  £5,000  to 

St  the  whole  of  the  transactions, 

Ihe  letters  of  the  Messrs.  Allaway,  it 

At  the  Messrs*  Allaway  were  exceedingly 

Bstsml)  to  get  as  large  a  sum  as  they 

Ibr  t&e  mines,  and  that  the  £100,000 

aoasegueneo  of  their  remonstrances,  and 

flssire  to  put  any  part  of  it   into   the 

the    Measrs.    Bhd.      [His    lordship   re- 

ooneapondenoe,  and   continued:—]    I 

,  that  the  idea  of  raidng  the  purchase. 

0,000  was  the  Messrs.  Allaway's,  and  that 

r  In  order  to  give  Messrs.  Bird  any  larger 

I  tiiey  wonld  otherwise  have  had.    Although 

dilBoalty  in  tradng  the  transactions,  my 

I  that  the  £10,800  was  substituted  for  the 

Bird  undertook  to  guarantee 

I  of  the  aharee  in  the  company.    I  think, 

I  sound  oondasion  is,  that  the  £10,800  was 

1^  the  vandoffs  out  of  the  purohase^money 

^were  to  reodve  from  the  company,  and  that 

rwere  not  to  pay  any  portion  of  it.    If  that 

MB  undoubtedly  comes  within  ArkunrigM  ▼. 

I  which  the  Cburt  of  Appeal,  finding  that  the 

r  of  property  sold  to  a  company  had  not 

loaded  In  order  to  pay  promotion 

said  that  the  money  was  pdd  by  the 

the  vendors  had  a  right  to  deal  with 

'  in  any  way  they  pleased. 

jly  urged  that  the  Messrs.  Bird  did  many 

I  course  of  the  transaction  which  showed 

k  promoters  $  that  they  took  upon  them* 

drafting,  the   settling,    the   printing   and 

of     the     proepeotus    of     the    company, 

they   throughout   acted   as   if  they   were 

of    tiie    situation     from     the    begin- 

showsd     themsdfea    to    be    the 


persons  prindpdly  Interested  in  the  matter,  the 
Meesrs.  Allaway  playing  only  a  secondary  part.  I  am 
at  a  loes  to  ilnd|  in  any  one  of  these  things^  evidence 
that  the  Meesrs.  Bird  were  acting  in  any  other  way 
than  as  agents  of  the  Tcndors.  To  my  mind  it  was  their 
duty  under  the  droumstanoes  to  do  everything  with 
regard  to  the  prospectus  whidi  they  actually  did.  They 
were  to  pay  all  the  ezpensee  of  it  (there  was  nothing  Im- 
proper In  that),  and  it  was  thdr  duty,  they  being  in 
London  and  havingcharge  of  the  whole  business,  to  take  care 
that  the  memorandum  and  artides  of  assodatiou  were 
properly  drawn,  and  to  see  that  everything  was  done  in 
oonfonnity  with  law  and  In  the  interest  of  their  dients. 
I  do  not  think  that  anything  which  they  did  shows 
that  they  overstepped  their  duty  as  agents,  or  did  more 
than  was  properly  required  from  them  as  agents. 

There  remdns,  however,  another  point,  and  it  Is  that 
whioh  has  given  me  the  greatest  tiouble.  The  Messrs. 
Bird  were  to  guarantee  the  placing  of  the  shares,  and, 
while  the  thing  was  in  progress,  they  bargained  with 
the  Messrs.  Allaway  thal^  when  the  company  was  estab- 
lished, they  should  have  the  selling  of  the  ores,  and 
should  receive  a  oommisdon  for  so  doing,  and  it  ooonrred 
to  me  that  possibly  this  was  enough  to  show  that 
they  had  such  an  interest  In  the  formation  of  the  oom« 
pany,  over  and  above  their  duty  as  agents  to  the  vendorti, 
as  would  constitute  them  promoters  of  the  com. 
pany.  The  question  is  whether  that  made  them 
really  promoters  of  the  company.  No  doubt  a 
▼ery  little  will  make  people  promoters  of  a  company, 
if  it  can  be  seen  that  they  were  really  doing 
something  In  the  way  of  speculation  for  thdr  own  interest, 
and  not  acting  meraly  as  agents  for  others.  But  the 
Messrs.  Bird  were  undoubtedly  agents  for  the  Tendors, 
and  they  were  entitied  to  be  paid  as  such.  And  dl  that 
they  bargained  for  was  this,  that  if  the  company  was 
started  by  means  of  thdr  services  as  agents  for  the 
yendors,  they  should  be  named  In  the  articles  of  associa- 
tion, not  as  permanent  agents  for  the  company,  but 
dmply  that  they  should  have  the  first  chance  of  beoomiog 
the  sgentsof  the  oompany  at  a  remuneration  which  does' 
not  seem  to  me  to  have  been  very  miioh  above  the  market 
price.  I  think  it  would  be  too  hard  to  hold  on  tbia 
ground  that  they  must  be  considered  as  having  become 
promoters  of  the  company.  Clause  105  of  the  articles 
of  association  says  that  Messrs.  William  Bird  ft  Go. 
**  shall  conduct  the  sdes  of  the  company  in  aooordanoa 
with  the  aforesdd  pnrohase  agreement."  The  purchase 
agreement  is  to  the  same  effect,  except  that  these  worda 
are  added,  "And  this  agreement  is  to  continue  until 
good  cause  arise  and  be  shown  to  the  contrary."  That 
does  not,  as  it  seems  to  me,  add  much  to  the  providon 
in  the  articles  of  association,  and  it  certainly  leaves  to 
the  company,  the  power  of  putting  an  end  to  the  agree- 
ment with  Messrs.  Bird  if  good  cause  should  arise  for  so 
doing.  It  is  to  be  observed  that  the  same  pnrohase 
agreement  provides  that  Meesrs.  Poole  &  Hughes  are  to 
be  the  solidtors  of  the  oompany,  and,  if  I  were  to  hold 
that  the  making  Messrs.  Bird  the  agents  of  the  com- 
pany for  the  sde  of  their  ores  on  commission  constitutes 
them  promoters  of  the  oompany,  I  shoidd  have  great 
difOculty  in  saying  that  Messrs.  Poole  ft  Hughes  were 
not  also  promoters.  I  think  the  circumstances  are  not 
suflident  to  take  this  case  out  of  the  ordinary  rule,  that 
a  vendor  to  a  oompany  Is  at  liberty  to  pay  his  agent 
whatever  he  pleases,  provided  that  the  money  really 
comes  out  of  his  own  pocket  and  not  out  of  the  coffers  of 
the  oompany. 

Having  come  to  the  condudon  that  the  £100,000  was 
fdrly  fixed  as  the  price  of  the  property,  without  any 
referenoo  to  the  remuneration  of  the  Messrs.  Bird,  1  think 
that  the  Tendors,  and  not  the  company,  have  paid  the 
£10,800,  and  that  the  aotion  is  not  maintainable  against 
the.  Messrs.  Bird.  This  relieves  me  from  going  into  the 
question  whether  Mr.  Wm«  Bird,  or  his  estate,  would 
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HieK  OovBT. 


Matob,  fto.«  OF  St.  HsLnr'a  t.  Eibkbam. 


baye  been  liable  in  any  eTent  All  I  can  do  ia  to  die- 
miM  tha  aotton  wflh  oeeto.  I  give  fiotts  on  tbe,  bigbn 
Male.  IlUak  costoebottld  be  allowed  on  Ihefaifberaoide 
wbanefer  wiliieMee  eie  pvoperiy  bcougbt  into  ooortyjuid 
a  good  deal  of  time  if  neoeeiaiily  eoQvqpied  in  ftbe  argtt- 

8dlicitoT8  for  the  pSaint!£E>,  Leafoyd  ds  Cb» 

Solidfeon  ior  tbe  defendant  Jamee  Bisd»  Mwdim  dt 
McrriB. 

Solidton  for  tbe  exeenton  of  Wm.  Bizd,  Freeman  A 
JMhamley. 


Q.  B..  Div.  (Lopca,  J.)  Dec.  21. 

MiTOB,  &0.,  OF  St.  Bxnss^B  v.  Ejbxhax.  (a.) 

Local  governrnenU—Sir^t  imprwemeni^Appartionmeni 
of  expm8e$ — Definition  of  *' owner** — Agent  /or 
eoUetiion  of  rent  —32  dfe  33  Vict,  c.  cxx.,  m.  4,  98, 
99. 

The  eorporaiion  of  St  BeUn'e  mre  eMtled^  umdtr 
the  8t.  BeUn'e  ImpropmMt  Act,  1869,  on  d^oM 
of  the  oumtTB  of  property  fronHng  on  a  new 
etreetf  ihemBeitfee  to  drain,  pome,  ^c,  the  road' 
way  and  paths,  and  to  charge  the  esopemeee  thereby 
incurred  upon  euch  owners  in  proportion  to  their 
reepedive  froniagee.  By  section  4  qf  the  Act  *'  owner  " 
is  defined  as  V  the  person  /or  the  time  being  rtoeioimg 
the  raek-refitof  ,ilw*lande  m  sennseMan  with  uMeh  the 
saidword  is  netd,mhefiwr  on  Msownaeeomn^  er  Mnder^ 
or  byvifiue  of 'any  mortgage,  or  ohergof  oras  agent  or\ 
tmeteefor  any  oiher  such  person,  and  shall  inolude  tmry 
sueeessiee  owner  from  time  to  time  of  such  land  for  any 
part  of  the  time  during  which  the  enacknent  whar^n 
that  term  is  used  operates  in  relation  to  such  land.*' 

Eddy  that  an  agent  employed  to  ooUeet  the  rents  of 
certain  property  charged  with  expenses  of  improvement 
is  an  ** owner"  within  the  Actj  and  liable  to  he  coiled 
to  pay  whether  he  has  money  of  his  principal  in  hand 
or  noty  at  any  time  while  the  sum  assessed  upon  the 
premisss  remains  unpaid. 

Tbie  wee  a  claim  fbr  £87  Ss.  9d.,  being  tbepropoiflon' 
offheooetof  eewering,  draining,  leTelliog/flagging,' and 
olhevwifle  completing  Oyril-etreet,  6t.  Helen'i,  charged 
to  the  defendant  in  reepeot  of  tbe  frontage  of  certain 
bnildingB  and  lands  in  the  eaid  street. 

The  defendant  disputed  the  claim,  on  the  ground  that 
be  never  was  the  owner  of  the  bnildiugs  and  lands  within 
the  meaning  of  tbe  St.  Helen's  Improvement  Act ;  that 
be>bad  no  interest  in  the  premises,  except  receiving  the 
rents  as  agent  for  another  person,  and  that  be  bad  not, 
when  tbe  notice  and  demand  were  given  to  and  made 
upon  bim,  nor  had  he  at  any  time  since,  received  any 
i«nt  as  agent  or  otherwise  in  respect  of  the  premises, 
ont  of  which  be  conld  or  ongbt  to  have  paid  the  mon^ 


The  ofder  for  the  work  above  referred  to  wae  made  by 
the  corpwation  in  the  year  1881.  At  that  time  one 
C3iooke  wae  tbe  owner  of  the  premises  in  reepectof  which 
the  snm  now  claimed  was  assessed. 

Tbe  cofporalion  allowed  tbe  snm  assessed  to  be  paid 
by  quarterly  instalments,  and  in  the  years  1881  and  1882 
Orooks  paid  four  instalments,  amounting  altogether  to 
£83  12s.  5d.,  leaving  a  balance  due  of  £87*  5b.  9d. 

From  June  SO,  1883,  down  to  tbe  time  of  bringing 
this  action,  the  defendant  had  collected  the  rent  for 
OkookB,  and  had  actually  receive  rents  to  tbe  extent  of 
£185. 

(a.)  Beported  by  OamL  Okafkak,  Esq.,  BanMer-at- 
Law. 


The  oorporaiiou  tbenapon  foegkt  to  4 
within  tbe  aManing  of  the  Act  ( 
The  oaee  was  triad  befora  Lopes,  J.,  st  ] 
mms,  aibeaqmet^  Mguod  befon  Ua 


lAOil 


'French,  Q.C;(M.  Swift  with  hiffl).fbr'4 
— The  defendant  twing  an  i^gent  in  iM4q 
of  tbe  buildings  and  land  was,  by  virtnsj 
of  the  local  Act,  taken  in  connection  ' 
the  same  Act,  liable  for  the  unpaid  I 
tionment  under  section  99  as  if  he 
of  the  property  charged^  Section  4 
^  owner'  shall  mean  the  person  for 
reoeiving  the  rack-rent  of  tbe  lands  ia  i 
which  the  said  word  is  used,  whether  on  I 
or  under  or  by  Tirtue  of  any  mortgage « 
agent  or  trustee  for  any  other  person,  e 
receive  the  same  if  such  land  or  ] 
rack-rent,  and  shall  include  every 
from  time  to  time  of  such  land  for  i 
during  which  the  enactment  wherein_ 
operates  in  relation  to  such  land."  ~ 
was  in  elZect  a  charge  upon  the 
attached,  the  charge  remains  a 
can  only  be  got  rid  of  by  payment 
been  decided  wider  the  Public  Heatthi 
an  analogous  section — ^viz.,  Eddleston  \ 
0.  B.  N.  8.  568,  9  W.  B.  C.  L.  Di 
▼.  The  Waterloo  Board  of  EeaUh, 
2  H.  ft  0.  709.  In  tbe  former  the  q« 
whether  a  receiver  in  the  Court  of 
owner,  but  it  was  not  dedded ;  and  In  \ 
bbid  that  A  pBMn  de  facto  rseeivf 
within  the  delation,  though  not  sati 
Moreover  tbe  interpretation  clause  of  I 
contain  the  large  and  oompreheniive  i 
are  found  in  the  preaent  one. 

Joseph  WalUm,  for  the  defendant- 
could  not  arise  under  the  Pablio 
Under  that  Act  tbe  apportionment  lor  i 
a  ohaige  upon  the  land.  Xt  is  not  §> 
The  question  here  is  whether  jul  i 
liaiiie  to  pay  tbe  amount  of  the 
though  appointed  agent  alter  the  Urns  * 
WM  iHipnnded  tiby  4be  «orpoealiott ; 
anaceestee  amenta  jnn  to.be  treated  < 
within  eention  396.  It  may  be  i 
who  reoeives  rents  at  the  time  of  tktf 
should  be  called  upon  to  puf  so  liiag  < 
agent,  but  not  that  an  agent  who  ia  j 
•aftetwaids  and  who  has  no  power  to  ] 
by  mortgage  of  the  lands  should  b 
That  seems  absoxd  and  unjast,  and  if  ^ 
strnotion  tending  to  a  more  leasoaablse 
igiven  to  the  woards  of  section  4, 
should  be  adopted.  It  might  be  jart toe 
who,  lor  the  time  being,  ie  in  remipt  i ' 
taotnally  received  them  to  an  extent  isfl 
the  charge,  bnt  this  ought  not  to  sitoad  i 


Lopis,  J  «— The  facts  here  are  aot  < 
question  turns  upon  the  meaning  of  tbej 
clause,  eeotion  4^  of  the  local  Act    Mr. 
that  the  defendant,  if  owner  ef  tiie  i 
tion,  vrould  be  liable  to  pay  tiM  i 
recovered,  but  be  oontonds  tbat^  sesgeet* 
rents,  be  is  not  liable,  fte  that  the  e^* 
iby  eection  4  moat  be  a  penoa  who  ^^ 
tbe  time  of  the  making  of  the  apps^^ 
tone  who  only  beeomee  agent  at  a  f^***^ 
tadopt  that  argument.    The  woris  of  tbe  i 
•obwae  aeem  to  me  to  be  pcriertly  ^ 
nolbiag  ineongraons  or  nanaaiasl*>  » 
tbe  meaning  I  mn  about  to  *• 
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Lows  A  fiom  lb  Dixmr-  S&Bofmm 


HioH  Goimr* 


MM   the/pMMB   for 

is  iNidt  iPlMtii«r 

or  by:*  tMM'  oi*  any 

k  or  tnwteo  for  aiiy  other 

the  MflBO  if  raoh  land  or 

» aM^shiOl  iMloie  eviry 

the  time  being,  of  snoh  land  for  any 

i.iuuig  whioh  the  enaetment  wberdn 

I  In  zelation  to  raoh  land."    It 

that  «* owner"    inolndefl   the 

I  raeelTee  the  rent  or  not,  and  whether 

let  or  not.    And  I  think  it  indadea 

^  li  agent  at  the  time  when  the  oorpora- 

r  te  esloMe  pemMt  of .  the 


the     plaintilb,    Oregory,   Bowdifff^ 
,  tut  T,  Bntm$,  8t»  Heleii'% 


,  J.)  Dee.  19. 

:  &  Smrs  «.  Dixmr  db  S»M8*  (a.) 
adewrfiire — Bq^UiXU  ooniribviUm. 

•  le  d»  fAtpfiMiiei  #A«ir 
f  Iflip  AMj^peiW'  teere  w  rflttnewve'  f  Aen^^ 
laiM^enn  ^y  dr«/)te  on  thm  j^inHfst 
of  Urn  immke  amomi^hy.dmfUom^ 
I  <Ae  third  partis  T%e  cargo  tMf 
ktte  4mt  d^f.pmid  iy  <Ae  pfofol<^  M 
^  avri«U  i*M  M^  ol  a-  ieet.  TAe^  «Aini 
iWaii'Mjrf,  In  an  adion  hy  the  plaimUjfk 
tjor  one'ihird  of  the  lo$$  ineuritd 
J  and  one-Jml/of  iht  ihare  of  the 
|fti  Imkrupi  third  party, 
MfUtdiffM  loere  entitled  to  succeed* 

I  l9opee,  J;,  at  LiverpeoL    A  ▼erdlet 
Uhr  tte  j^intWe  aahjeot.  to  f nctlMr  eo»* 

Mamflkld,  tot  the  pUtetiib. 
»  and  Dickimont  tot  the  defendanten 

cia  the 


-Thia  oaae  came  on  to  be  tried  before  me  at 
at  Ufeffpaol«faettitweai«veedtlmta 
be  taken  for  the  plaintifle,  and  the  oaae 
>  further  oondderation  in  Lonion.  I  waa  to 
'  to  draiw  inf erenoet  of  faet    The  OTidenee 

,  aa  follows : — 

Bber»  1888,  an  agreementr  waa  entered  into 

plaintiib  (the  owners  of  the  ahlp  Dounu 

» defendants,  and  Meeere.  Lnnd,  Berexidge,  ft 

t  parobiaeef^aioHgor  of i  OaUfomian  wheat  to 

San  Franeleoo  and  consigned  to  the 

'  aale.    The  terms  of  tVe'  agreement  wero 

i  k»  IT  letter  of  ttnr  2itl»  of  Deaettber,  1882, 

'jMod^BowoMgf^S^  Oa^  to  the  plaintiffs  as 

agree  to  advise  jou  that,  in  ttorros  of 
yonr  good  selTes,  Messrs.  llioraas 
,  of  Belfast;  owners  of  the  ship  D&unuhire^ 
,  onr  San  Franelsoo  hoos^,  HMsrsi  Henry 
,bsveebastersi|.tli^  mM  eMp,  uow^tbere,  for 
leeDewSi  as*  37s.    M.    frrigirt   to   tMs-  port' 

i  ^M  P«  Iteonvmi*  fisats  Bsq^,  BwrlitMB' 


1 


(BsMaii)  diMt^.QMal  Baa 
tbiit  they  bawe  bengbtidrow  joint  aaoont  tar  land  thia 
sMirthsw»wHh  despatoh,  &^7.09e  qmrtsts  wblte  '8i 
CMUftenfaik  wbaet,  at  l-7.7dela»  per  IMlb.,  and. 
9—11,000  ditte^  at^  l*7a|Ma«  dttta.  It  i^mdaiibiod 
that  Metam  Hsnsy-  Ismd  to  (ku  ohaige  the^  Joiatt 
intenat  and  leas  ol  intsreat*.  iwMned  Iqr  tfasm,  and 
that  tii^  babe*  Ifta^y  te  rtjtatr  oi*  tber  wbaat  pur^ 
so  mnab  ae  magr  net  piese  oi^  qoiMt^r  eon^ 
fevi  and  dse  that  they  than  aabsMtiita  to 
the  beat  adiaitsgu  of  all  oooeernedl  suitlMe  wheat; 
Tb»abaw  nssntloned  artmn^smeet  is  the*  Musiiai  Henry 
Land  ft  Oo«  reimbarse  themselres  fOv  ooeti  aad  insnr* 
anaeiof  thia  cMfp  bflrdiawing,  aa  nsnal,  at*  Bbtf  dayi^ 
sigbliwith  dnsMnsnisti  ow  yeorgaod  ssisest  payabls  in 
to  the  eiBtsirt  of  4le»  pen  qeartsnof  5001b., 
d'  lor  balsnes  of  invaiset  amamt  by 
at  sUy  di>iP^  i<BM  ap»  eaahr  of  •  the 
abe»e.pBrtia»learow  tbiid>tbei  swcsasi  Tbe^  mongbi  of 
(s^) oMbnt'la^  psr  qnortsrtsr  ba^eptenp,  if ueqfniied  by 
yen,  by  Msbof  the  ettan  pMHsar  intereetad:  in  their 
reepeottre  sbaas,  yon  to*,  hbsei  tlsst  fill  disaaailenary 
pewaiiofraaiej  and  to^be  paidia*  oanMnlssian  of'  t«a  par 
osBl^  mddi.toin  flmtmdm§f  saWng^  aadi  ganMntssinf^  in* 
dndlav  bnilMagBSi  efaaiging^  the  jeM  inkasest  witii 
nd  atti  otktor  snanass  aetosi|y  in- 


Tbeeblp  to  get  the  tMigtatist^nbitsd 
forabavei  pagin#  Hbnry  loinMI^  Oa;^  thebr  t«a  and  a- 
half  per  oent.  commission  on  same,  and  to  osisalfaa  tiaa 
and  a-half  per  cent  ditto  hsieconiBHaiien.oa  inanramia 
for  the  benefit  of  Henry  Lund  ft  Go.'* 

A  cargo  of  wheat  was  pnrohased  and  shipped  per  The 
Dornnshire  and  consigned  to  the  plaintiffs.  A  draft  was 
drown  npon  tbeplalntUTb  fortbeenorof  itt9,35318s.]d. 
on  aocoant  of  the  inToiee  piiaa  of.  the  wheat, .  less 
freight,  whieh  draft  the  plaintiffs  accepted.  The  plain- 
tiffs  diily  paid  the  acceptance  at  maturity,  and  also 
freight,  insurance,  and  other  charges  in  respect  of  the 
cargo. 

In  Jnas^  188S»  Th$  ItoisnsMfaarrifed  in  liftrpooU 
and  the  cargo  was  rsceifed  by  the  plainUifs.  Subse- 
quently iAie  cargo  was  sold  at  a  loss. 

On  the  81st  of'  DeoMnbsn  1808,  Lund,  Beveridge,  ft 
Go.  became  inseltentf  and  they  snbssMbsiitly-  entered 
into  an  arrangement  wMh  their,  oaadilnw  to  pay  a  com- 
position of  thirty  per  cent,  of  the  amonntof  their  liabilities. 
The  plaintiffi  receired  the  ram  of  £508  12s.  2d.,  being 
thtlty.  per  cent,  of '  Lund,  JSeretidgj?,  ft  ao.'s  one-third 
share  of  the  estimated  Ices  on  the  cargo  of  wUeat;  Tt» 
totU'  amount  of  the  contribution'  payable  by  Lund, 
Bereiidge,  ft  Oo.  in  respect  of  the  sale  of  the  cargo  of 
wlisati  after  dadwttog  mm  18s.*  3d;  leeeifud  bytbe 
plafaitifl^  Miianli  to  41i780  IDs.  9d.  Hie  i^atatills 
claim  from  the  defendants  one-third  share  of  the  lees 
Ihe^pheat,  after  ghiav  tbe»<ciedlt  f or'the 
of  tin  portion  etfHbe  cargor  seld<  ow  tbilf 
it|.ftertta»dafeiidantarsbn»eot  the prooesds cfrlibe 
wliHt  said  ctt  tbeirraaaavBt,  emA'a  ssmv  of  jTnWpaid 
bribe  cHiiMtiiite  te  tbeplainttfls.  The plaiatiiit  also 
ckhn  QMS'  Half  of  tba  ramof 'itt,7W)  10s.  9di,  bslng  tbe 
haisnar-.  of'  tto  shnae  ot  swoh  leea^  payable  by  Lmd; 
DasniWgej  ft/Cto„and;is—i IiiIbri  uuyidi.  Ttoe  innii  so 
ulsjamd  iiijwn  tft^,44i  lf2S«.Td. 
,  If  tbagwbsat*  wee  joia^iy  pwnbasedi  by  the  plaiailtlft, 
tbedsimclatsi.and.  Lnod;  Beses*ia»V  d»  Cow  far  re-sole 
tbe- 
ttaai 
beuUaUetopsrtbes 

Itrie  cairtendadtfar  thedS<Wiiint»tbat*tli»  nmimy  paid, 
bytlia  vMntMMMe  net  a^JoitteipBiMiiii)  fMniicomK 
nnsitorratpBStttsfahtp  adtcaauiss  bwr  m  paymet  fertbe 
wbol^,  trrHtediaa  an  odtaws^i  to  eaeb' sefetattiyr  I' 
oaBneS7ada|iA>tbat* rioiK  Aftet"«iveiyisrteftil  *  pproew  *oi * 
the  uemstpiifcni%  I  tWakt  tbe.  ppwttts>  iattiidld  tbe 
purchase  to  ba  a  partuum^ir  ttaneaction,  with  a  riew 
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Hh.  Or,        OftiBVT  Stbam,  fto.,  Go.  v.  Ooiah  Mabinb,  Aa«  <>>•— Ex  pA«n  Thv  Pou.«ir  Truitiii. 


that  tiiej  thoold  all^  Moording  to  th«lr  NtpaottYOihmef, 
participate  in  any  loaa  or  profit  that  might  aiise.  I  oan 
pat  no  other  oonstmetkm  on  the  worda  **  Joint  aooooat " 
and  «« Joint  intemt"  need  in  the  letter  of  the  SSndof 
Deeembety  188S,  whioh  oontaina  the  oontvaot. 

Mr,  Kennedy,  in  his  able  afgnment,  plaoed  great 
relianoe  on  the  proTiaion  in  the  oontraot  with  regaid  to 
the  one^third  margin,  and  argued  that  the  proper  infer- 
enee  to  draw  from  that  proviakm  waa  that  the  whole 
payment  waa  to  be  treated  as  an  adTanoe  to  each  of  the 
three  eeparately.  loannot  draw  that  inferenee  in  the 
faoe  of  what  appear  to  be  the  dear  and  nnambignona 
terma  of  the  oontraot. 

It  is  oontended  by  the  defendanta  that  there  waa 
af terwarda  a  varied  or  anbatitnted  agreement.  If  it  waa 
a  purchase  on  a  Joint  or  partnership  aooountt  it  is  per* 
feotly  dear  that  the  defendanta  are  liable  to  oontribnte 
in  respect  of  Lond,  Beferidge,  A  Oo.'s  shares  At  law, 
if  Beveral  persons  have  to  oontribnte  a  certain  aam,  the 
share  whidi  eaeh  haa  to  pay  is  the  total  amount  divided 
by  the  nnmber  of  oontribatovs,  and  no  allowance  is 
made  in  respect  of  the  inability  of  aome  of  them  to  pay 
their  shares.  But  in  eqaity,  those  who  can  pay  mnst 
not  only  contribute  thdr  own  shares,  but  they  must  also 
make  good  the  shares  of  those  who  are  unable  to  furnish 
their  own  contribution.  Inaamnoh,  therefore,  as  the 
rules  of  equity  prevail,  the  defendants  must  make  good 
each  one-half  of  that  which  Lund,  Bereridge,  ft  Oo,  are 
unable  to  pay. 

Judgment  for  the  plaintiffs. 

Solidtors  for  the  plaintifEs,  Baiuon^  Bright^  A  Warr, 
LiverpooL 

Sdidtors  for  the  defendants,  HiU,  Diekinion,  LigU^ 
houndy  A  DiMmon,  liverpooL 


Q.  B.  Dlr.  (Mathew  and  A.  L.  Smith,  JJ.)   March  17. 

OsiENT  Steak  Natioaxiov  Co.   «.  Oceav  Mjjuans 
LsrsuBAjsrcs  Co.. (a.) 

Practice -^  Money  paid  into  court -^  Power   to  order 
parUeutar^-^Ord.  19,  r.  7. 

The  court  ha$  a  diecrdion  to  order  a  defendant  to  give 
particidare  of  the  iteme  of  daim  in  reepect  of  which  As 
payt  money  into  oourf,  hut  it  can  only  moSoe  euch  an 
order  when  the  trial  of  the  adion  will  lefacUitaUd  and 
neiihtr  party  emharraeaed  hy  iL 

Apped  from  Fidd,  J.,  at  chambers  refusing  to  order 
the  defendants  to  give  particulars  of  money  paid  into 
court. 

The  aotion  waa  brought  upon  a  policy  of  marine  in* 
suranoe,  arising  out  of  the  dnUng  of  the  steamship 
Auriral  in  Sydney  Harbour  In  November,  1882.  The 
ftbip  was  rdsed  and,  after  temporary  repdrs,  waa  aent 
back  to  Glasgow,  where  she  was  fully  repdred.  The 
totd  cost  there  and  at  Sydney  bdng  £127,000.  An 
Average  adjustment,  which  had  been  completed  in  May, 
1885,  and  which  gave  every  item  of  expenditure  in  the 
fullest  posdble  manner,  had  been  minutely  examined  by 
a  committee  of  underwriters  appointed  for  the  purpose. 
This  average  adjustment  showed  that  there  was  due 
from  the  underwriters  a  sum  of  £123,000,  being  £66  17s. 
per  cent. ;  but  the  defendants,  who  had  already  pdd 
fthj  per  cent,  on  account,  declined  to  pay  more  than 
a  further  dght  per  cent,  whidi  they  brought  into  court 
The  plaintiils  asked  that  the  defendanta  should  be 
ordered  to  give  particdars  as  to  the  items  in  respect 
of  which  th^  pdd  the  fifty-dght  per  cent. 


Fom  {Gohen^  Q.C,  with  hfm),  for  ilie  i 
average  adjustment  is  most  volttmincus,aidi 
know  whidi  items  are  admitted.  Field,!., 
were  entitled  to  partloulars,  but  hdd  ttst  1 
power  to  make  the  order:  Paaraire  ▼.  ZeiN^I 
B.  481,  88  W.  &  Dig.  178. 

He  alao  dted  Ooddm  v.  Corsfoi,  28  W.] 
a  P.  D.  17. 

Oorett  Bame»»  for  the  defendants.— We  i 
is  excessive,  and  cannot  aped^  partiodir  1 
pldntifb  can  give  us  notice  to  admit  fa 
IronuforJce  Oo.  v.  Soyai  Sleam  Faekel  Co.,  1 
30  L.  J.  0.  P.  265. 

Oohent  Q»0^  in  rMplyJdted  Lorymer  v. 
N.  0.  222;  Ireland  v.  Thompeon,  4 
The  Bory,  7  P.  B.  117,  30  W.  R.  Dig.  162: 

Mathrw,  J. — ^I  dfh  not  think  the  coiutl 
make  the  order  in  the  terms  asked  for  by  f 
We  have,  no  doubt,  a  discretion  in  the  i 
can  only  be  exerdsed  where  ndther  party  | 
barrassed  by  making  audi  an  order.  In  f 
the  dii&cultiea  are  audi  as  vnderwriten  1 
contend  with.  Frequently  in  aaoh  c 
pay  lump  sums  into  court,  and  do  not  maksi 
as  to  every  particular  item.  But  in  thii  t 
ranges  itself  under  aeverd  heada.  There  srsl 
of  raising  the  ship,  of  the  temporary  i 
and  of  the  repairs  at  Glasgow.  The  si 
which  has  beoi  prepared  is  a  moat  bdkyi 
was  submitted  to  a  committee  of 
tained  it  for  a  conaiderable  time ;  and  the  | 
that  during  that  time  they  ovght  to  baie  i 
minds  aa  to  whidi  items  they  admit  Bdi 
the  defendanta  do  is  to  approximate  the  i 
We  think  it  is  reasonable  that  the  deftad 
whether  they  admit  or  repudiate  anycf  I 
charge. 

A.  Ii.  SiOTK,  J.— I  agree  that  fliii  oitej 
made  in  a  modified  form.    Fiddy  J.,  waif 
refusing  to  make  the  order  adced  from  f ' 
however,  we  have  a  discretion  to  order  s  i 
give  particulars  by  ord.  19,  r.  7.    Bet  f 
asked  that  the  defendanta  ahould  giro  I 
respect  of  each  item  as  to  the  i 
such  an  order  were  made^  it  would 
down  to  his  figures  and  would  be  at 
But  I  think  it  is  fdr  that  the  pldntifb 
order  the*  the  defendanta  ahould  speoifyt 
heads  of  daim  in  respect  of  which  they  p^> 
court 

Solidtors  for  the  pldntlfBe,  Pairher,  OerrS^t 
Solidtors    for    the  defendants,   WaUoiHf 
Johnton. 


paidl 


(a*)  Bepwted  1^  A.  P.  Psbobval  KbxP|  Eaq^  Barrister 
at-Law. 


IN  BANKEUPTOT. 
Q.  B.  Div.  (Gave,  J.)  ^^ 

jEc  parU  Thb  Poelw  fsosn^- 
Jk  re  Davd.  W 

Bankrupicy-^Execation  —  FL   i^^^^ 
Qoode  left  on  premises  hy  i«si<«-"^ 
hy  landlord  for  r«iif — 8  J  na*,  c  1^^ 
1883  (46  A  47  Vict,  c.  52),  si.  4S,  ^ 
On  March  11  the  sheriff  seited  gce^ ' 

in  reepect  of  a  judgment  for  an  amo^ 

(a.)  Reported  by  J.  Gbeavo  Laxko,  M" 
I  Iaw. 
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High  Ooobt. 


^17  Moid  tie  ioiiM  mulflr  on  order  of  IA0  ooMfl 
jibIi.     Om  Mmnh  23  a  fcrnibnipfay  ^mMmw, 
tie  9eismre  and  M2e,  «0cm  |»refenM^  and  the 
A&rif  had  naUee   0/  it.     ThB  go^ 
kll«  fmiiifi  UU  AprU  10  wAen  theif  wwt 
tie  ywdWiMr.    On  the  i4th  a  receiving 
^  CH  the  foQaiinng  day  the  landlord 
gam  nMoe  to  the  eheriff^e  officer  of  a 
rent  due  on  Decemher  86  and  on 
The  debtor  waa  euheeqnentty 
rionlrtqpf.     Tie  landlord  applied  in  the 
'  cm  ^der  againet  the  truitee,  whot  hg 
1  received  the  proeeede  of  the  ealefrom 
rpagment,  under  S  Anne^  c.  14,  of  the  two 
tent  of  such  proeeede. 
"  f  landhrd  had  no  valid  claim  ;  for  ae  to 
Itm  Jforcl  25,  inaemuch  a$  the  sheriff  went 
en  March  17,  that  rent  did  net  aocrne 
I  poeeeeeion;  and  ae  to  the  rent  due  on 
Ae  landlord  had  not  loit  hie  right  to 
f  attUm  of  the  sheriff  as  he  could  have 
J  dag  between  March  17  and  April  10. 
abtted  in  the  head-note  in  Wharton    v* 
B,  873»  that  goode  are  equally  in  onstodia 
\  of  freedom  from  dietreae^  whether 
the  eheriff  or  hie  vendee  only^  applies 
ore  in&ipcu>le  of  removal^  as,  in  thck  ease, 
It  dote  not  apply  to  a  case  where  the 
t  the  premdeee  for  the  eonvenienoe  of  the 


behalf   of  the  Pollen  tnittees  that  the 

eptoj  of  Davie  ehoald  be  ordered,  ont  of 

I  of  the  eale  of  the  effeote  of  the  bankrapt  at 

,  aefsed  under  an  ezeoution  in  March, 

^  tlM  letit  and  inenranoe  premium  which  be- 

\  tbn  spplioante  in  reepect  of  the  premiaee  at 

if  IBM,  and  Lady^ay,  1885,  reepeotiTely. 

;  eiatement  of  the  facte  waa  agreed  npon 


•May    9.  1873,  the  PoUen  tmateei 

>  No.  6,  Gork-etreet^  to  E.  F.  Davie 

[fMB^-one  yeaxa  at  the  annual' rent  of 

~i  mm  ae  the  lessors  should  expend  in  insnr- 

» being  payable  quarterly  and  the  insurance 

in  every  year.    The  lease  afterwards  be* 

la  the  bankrupt.    At  Obristmas,  1884,  a 

,  emoiinting  to  £56  5s.,  became  due  from 

to    the  Pollen  trustees,  and  remained 

the  11th  of  March,  1885,  the  Sheriil  of 

1  the  effects  of  the  bankrupt  at  No.  6, 

i  under  nJLfa,  at  the  suit  of  Brittans,  Levett, 

"2,  and  on  the  17th  the  sheriff  sold  the 

r  an  order  of  the  conrt  by  private  sale,  and 

proceeds,  amounting   to    £280,    on   the 

|«    On  the  23id  of  March,  1885,  a  bankruptcy 

iwae  presented  against  Bain  Davis  grounded 

act  of    bankuptoy  committed  by   the  said 

id  sale,  and  on  the  same  day  notice  of  the 

pas  served  mi  the  sheriff.    At  Lady«day,  1885, 

qoarter'a  rent,  amonnting  to  £56  5s.,  and 

insorance  became  dne  to  the  applicanto,  and 

unpaid.      The    total    amount    due    being 

On  the  10th  of  April  the  purchaser  removed 

I  flora  the  premises.    On  the  14th  of  April  a 

vae  made,  and  on  the  following  day 

1  served  bg  the  solicitors  for  the  applicants 

I  AsrilPs  oiBoer  that  the  eald  sum  of  £116  8s« 

>  the  Pollen  trustees  for  rent,  and  requiring 

to  remove  any  of  the  goods  from  off    the 

I  until  the  arrears  of   rent  were  paid.    On  the 

"aj  Kiohols  was  appointed  trustee  of  the  debtor's 

on  the  5th  the   registrar  made  an  order  of 

Ou  the  9th  of  June  Nichols's  i^point- 

I  ceitlfled,  and  on  the  23rd  of  June  the  sheriff 


paid  to  the  trustee  the  pcoeeeda  of  the  sale  after 
deduoting  the  ooets  of  ezeoution,  and  the  applicanto 
subeeqaently  claimed  from  the  sheriff  payment  of  the 
rent.  For  the  pnrpoeee  of  this  motion  the  trustee 
admitted  that  if  the  sheriff  was  boand  to  pay  the  rent, 
or  any  part  of  it,  he  (the  tmstee)  was  now  liable. 

B.  Kieeht  for  the  PoUen  tmstees,  im  support  of  the 
motion.— Apart  from  the  seisure  nnder  the  exeontion, 
the  landlords  could,  notwithstanding  the  bankruptoy, 
have  distrained  eo  long  as  the  goods  were  on  the 
premises  nnder  section  42  of  the  Bankruptoy  Act,  1883. 
But  for  the  execution  the  goods  would  have  remained  on 
the  premises,  and  the  landlords  would  have  recovered 
their  rsnt  in  full.  The  proceeds  of  the  execution  have 
been  handed  over  to  the  trustee  in  bankruptoy  nnder 
section  46,  snb-seetion  2,  of  the  Bankruptcy  Ae^  1883, 
and  represent  the  goods  in  his  hands.  He  cannot  take 
the  benefit  of  that  section  without  the  accompanying 
burdens.  The  general  creditors  ought  not  to .  be  bene- 
fited by  the  aocident  of  an  execution  having  been  put 
in.  [Oavs,  J.— -Either  the  landlord  must  distrain  or  yon 
must  show  some  Act  of  Parliament  which  puta  him  in  the 
sanie  position.  Here  he  gave  no  notice  while  the  goods 
were  in  the  custody  of  the  sheriff.]  Uoder  the  statute 
8  Anne,  c.  14,  the  sheriff  is  bound  to  pay  the  landlord 
one  year's  rent  if  he  has  notice  that  it  is  due  before  he 
parte  with  the  proceeds:  Amett  v.  Oarnett^  3  B.  ft  Aid. 
440,  where  the  sheriff  had  actually  removed  the  goods 
from  the  premises  before  he  had  notice  from  the  land- 
lord to  the  exeontion  creditor.  The  result  of  the 
Bankraptoy  Act  is  to  transfer  the  sheriff's  right  to  the 
trustee  in  bankraptoy :  En  parte  Groesthwaitet  In  re 
Pearce,  33  W.  B.  614,  14  Q.  B.  D.  966.  But  the 
trustee  only  stands  in  the  eame  position  as  the  sheriff  did. 
His  right  is  no  higher.  Section  42  only  gives  a  right  to 
distrain  when  the  goods  are  actually  on  the  premises. 
Section  108  of  6  Gteo.  4,  c.  16,  was  in  similar  terms.  It 
was  held  nnder  that  section  that  where  the  fiat  of  bank* 
ruptoy  preceded  the  sale,  and  the  sheriff  sold  with  notice 
of  the  fiat,  the  aisignees,  and  not  the  landlord,  were 
entitled  to  the  proceeds  in  bis  hands :  Otthin  v.  WiUce, 
2  Dowl.  189;  Lee  v.  Lopes.  15  East,  230.  See  also  In  re 
Hudson,  1  L.  B.  Ir.  Oh.  D.  6,  26  W.  B.  Dig.  20.  That 
section  (108)  has  been  re-enacted  in  similar  terms  in 
every  subsequent  Bankruptoy  Act.  [Oavb,  J. — The 
landlord  is  not  deprived  of  his  right  to  distrain  by  an 
act  of  bankruptoy,  but  it  an  execution  is  in  you  say  1  he 
cannot  distrain,  and,  therefore,  if  the  sheriff  seises,  he 
must  inevitably  lose  all  his  rent  if  there  be  an  adjudica- 
tion grounded  on  the  seizure  unless  your  present  clnlm 
is  well  founded.  The  Bankruptoy  Act  doee  not  deprive 
him  of  the  right  to  distrain.  Why  should  he  be  deprived 
of  his  right  by  the  fact  that  an  execution  is  inP] 
If  the  proceeeds  had  been  going  to  the  execution 
creditor,  even  then  I  should  be  entitled  to  the  quarter's 
rent  due  at  Obristmas  :  Bible  v.  Huesey,  16  W.  B.  710, 
2  Ir.  Bep.  0.  L.  308;  Whartoni.  Naylor,  12  Q.  B..  673, 
shows  that  the  goods,  after  sale  and  while  on  the 
promisee,  are  equally  in  cuttodia  legie^  and  the  landlord 
may  give  notice  to  the  sheriff  as  long  as  the  goods  are 
there.  [Oate,  J.— The  sheriff  is  not  bound  to  find  out 
what  rent  is  due.  The  landlord  must  inform  him. 
See  Smith  v.  BuseeU,  3  Taunt.  400.]  In  Andrewe  1. 
Disoon,  3  B.  &  Aid.  645,  there  was  no  notice,  it  was 
presumed  from  the  circumstances. 

He  also  referred  to  Tatee  v,  Batledge,  5  H.  &  N.  249, 
8  W.  B,  0.  L.  Dig.  87. 

5. .  Woolf,  for  the  trustee  in  bankruptoy. — I  admit 
JBiMe  V.  Hueeey  as  recognizing  the  authority  of  Arnett 
V.  Oarnett  to  this  extent— that  so  long  as  the  proceede  of 
the  goods  remain  in  the  hands  of  the  sheriff  he  is  liable. 
It  was  held  in  Smallman  v.  Pollard,  6  M.  ft  G.  1001, 
that  no  action  lay  till  removal,  and  although  the  sheriff 
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HtOH  CorRT. 


Ex  PARTK  Th«  Poiiiit'TitiniTBW.'— ¥if-Tini€Kxmi  op  Claytox. 


EvBmi 


.  wMild  lM9e  bMn  bMiadtd'pfjthd  rent  eo  loBg*  at  -It 
To—ilnidl  in  his  hisda,  .yet,  allttr  f ontteeii  di^ys,  birt  f oir 
the  banknijylof  petltlMi  h»  vraatbtTe  paid  H  orev  to  the 
exiosttoa  eieditor,  and*  but  f or  saitton  46  tfaoabofHf 
wtnild  b«T6  paid  over  tho  mone^to  the  eseoatioB  oroditor 
before  the  fovrfPMii  dajpe,  oad'the  landierd'a  right  iroidd 
have  terminated ;  the  etatate  merely  prolongs  the  time 
for  the  benefit  of  the  genend  body  of  orediton^  net  f or 
the  sake  of  the  landlord.  Ae  to  the  amoant  of  rent^  the 
laadloid's  rights  are  only  those  f^tran  by  8  Anne,  c.  14-; 
and  if  be  has  any  olaim  at  all,  it  oan  only  be  for  as  much 
rent  as  was  dne  at  the  time*  of  taking.  He  oan&ot  claitt 
rent  aoeming  dne  snbsegnently^ 

Kiich  replied. 

Cur.  tukf.  vuH, 

Deo.  SI.— Oatb,  J.,  deifrersdtlle  foikming  wxltleB 
judgment  :— 

In  this  ease  I  am  of  opinion  thtttthe  applioatlOQ  matt 
be  refused. 

As  to  the  qnsrter'B  rest  dne  at  Lady-day  and  the 
iifsnranoe,  theee  amonnts  did  not  beoeme  dne  until 
Maioh  26,  whereas  the  sheriff  had  sefand  the  goods  under 
thejS./a.  on  the  11th  of  Iforoh,  and  sold  on  the  IWk 
of  Maroh.  It  is  established  by  the  oases  of  JSosMim 
y.  Knigki,  1  K.  ft  B.  S4&,  and  ItegmltU  ▼.  Barford,  7 
M.  k  G.  449,  that  the  landlord  om  only  claim  from  the 
party  issuing  the  ezeentlon  'the  rent  due  at  the  time  -of 
tAUng  the  goods,  and  not  that  whiA  aoomes  afterwards. 
In  this  oase  the  sheriff  appears  to  haw  quitted  the 
premisee  on  the  17th  of  Mmh,  and  there  was  nothing  to 
prevent  the  landlord  from  distratning  for  the  rent  widoh 
beoame  due  on  the  25th. 

As  to  the  quarter's  rent  Hue  on 'the  25th  of  DeeembOr 
other  considerations  npply.  The  statute  only  applies  in 
the  ease  of  a  remonl  by  tiie  sheriff*  or  of  a  removiri  by 
the  Tondee  under  a  delivery  by  the  sherifL  Qoods 
seised  under  a  fi»  fa.  are  o^y  ptoteeted  from  distress 
while  they  are  tn  etuiodia  legia,  and  if  the  sheriff  relin- 
qaishee  possession  the  possession  of  the  goods  reverts 
back  to  the  original  owner  and  they  nmy  be  distrained : 
Bkxdea  v.  ArunddU,  1  M.  ft  8.  711.  If  the  sheriff  sells 
under  the  execution  the  purohaser  should  remove  the 
goods  at  once.  In  Feacoeh  v.  Pmrvii,  2  Brod.  ft  B.  362, 
in  which  it  was  held  (prior  to  tiie  possing  of  the  14  ft  15 
Viet.  o.  25)  that  growing  com  pufohased  at  a  sale  under 
a^.  fa.  could  not  be  distrained  by  the  landlord  before 
it  was  ripe  for  rent  due  snbMquent^  to  the  sale,  Dallas, 
CXySays,  ''"With  respeetto  goods,  it  is  true  that  the 
sheriff;  or  the  person  puwihiMing  under  him,  is  bound  to 
remove  them  within  a  reaoenable  time,  but  it  is  to  the 
delivery  the  law  looks,  and  that* msl  be  nmde  within*  a 
reasonable  time."  ''Kot  only,'*  he  says  afterwnrda, 
**  thhigs  aotnally  fn  the  heads  of  the  sheriff  are  in  oiis« 
loifia  legis^  but  virtmdiy  all  thingv  tfliken  in  exeontlon 
remain  in  snob  otiitody  till  the  sheriff  can  deUver  them 
so  as  to  give  effect  to  the  Judgment." 

In  WhOe  ▼.  Bin$kad^  18  a  B;  p;  806,  Jervie,  G.J., 
says : — **  If  the  sheriff  remorse  the  'goods  in  prejndlbe 
of  the  landlord's  cUdm,*  then*  ho  ou^  to  pay  the  rent. 
If  the  goods  are  not  remosed,  the  landlord  is  not  in^ 
Jnred." 

In  Wkarkn  v.  JVIsflor'' the- goods  diMmined  upon 
were  crops  which  had  'been  sold  under  >I.  /a.,  aud  were 
not,  at  the  time  of  the  distr^vs,  in<snoh  a  state  as  to  be 
capable  of  removal.  The  marginal  note,  which  lays  it 
down  that  goods  an  equally  in  ewMia  legU  for  the 
purpose  of  freedom  from  di8tress,-whethef  they  ere  In 
the  hands  of  the  sheriff  or  of  his  vendor,  must  i)e  read 
with  reference  to  this  fact. 

In  the  present  case  the  goods  wsm  e<^  by  the  sheriff* 
on  the  17th  of  Maroh  and  paid  lor  on  the  same  day. 
They  were  not  removed  by«tlio  pnwilnaoi  until  tho 
10th  of  April,  and  no  Mete  an  stated  fnm  whioh^ 
OM  infer  that  the  shesig.n— Inid4n 


»Uen,  orthat  roasomtble  tliae  for  romoviLl  dill 
i>etow  tlie  lOlh  of  April.  I  do  not  i 
joods'  iNWo  not  rennFfod  wlmii  ^iksf  mtt  \ 
pufotaM*-money  paid,  and  if  IM  vsndae,  fmi 
Bonveninoe,  efaese  to  let  themra 
Mat  the  ialo  by  the  sheriff,  they  are  m  i 
listms  -as  if,  for  his  own  purposes,  he  1 
^hem  on  to  the  premlser  after  the  nth  oil 
»n  see  nothing  to  have  prevoatedthe  1 
kralnittg.for  the  rent  between  the  17fii  of  I 
LOth  of  April,  and,  if  he  could  havedistntaadl 
period,  he  did  not  lone  his  r^t  to  dlstndnl 
removal  by  the  shMff'  or  through  any  (  " 
sheriff— Fi^ifofif Ant  non  dormietMiiM  jmmi 
^he  application  must  be  refused,  wltii  eostk 

AppUwxtian  refuted,  wiih  amU* 

fMifitftfff  idr  the  applJasnts,  Jirowwi,  Cd 
Co. 

1   SoBdlorfar  thetfinteeinbaiikniptoj,/J 


Prob.  0lv.  ft  Adm.  Vir.l 
Fkobate.  f 

Jk  a^  €Mk  of  OLLJxa.  (4 

^dmiSnisiltiiibii'— /nsol«e»«  eriole-VoM  i 

Court  Act,  1857  (80  dkilVkLc  85), tl 

Whtre  an  eriaU  tmu  insohmnit  and  ik»  i 
rmumneedy  the  crediiors  teers  witting  tkd  \ 
5iisiiMM  Mhould  he  carried  on  hyhUUni 
refuted  io  mjdce  an  ordinary  grand  io  (hmi 
legaletB,  hul  made  a  grani  undor  Me  Pn'' 
^€<,1857,s.78. 

J.  Olaytoa,  dwoassd,  distdon  the  3m  of  I 
1885,  at  BwugfatoB,  near  Preston,  hi  Ifcrj 
Lancaster,  leaving  a  will  duly  exscutsd,  C  ^ 
of   April,  1884,  by  which  he  bequeathed] 
personal  iBstate  to  three  traatoas  and 
dirsotsd  then  to  set  apaet  the  sum  of  i 
speoite  bequests  to  his  children  and  ' 
devind  n  spseiAo  bsquest  of  £7,000  to  1 
Cli9taii,.and  anotlMr  speeifio  Isgacy  of  tin 
to  hhr  son.  Ohnlas,  whom  ho  e^pofartsdl 
legatn.    After  iiii  death  it  waafonnd  f 
had  onvsaloodhis  estatOi  and  taken  at  itrfl 
inoludfaig^eM^  it  wvuki  bo  about  £2,09^1 
stated ithot, if  :tbe estate  ooidd  be  csrriedr^ 
ainwimbie  expectation  that  the  dsMii 
and  that  from  7a.  6d.  to  10s.  in  the  poosds 
ofthelegMdes.    A  provisioMa  meeting  ef  f 
bad  besK  hsld»  and  thsy  expressed  tbeiri 
fflBffitiAfitho  paynent.4if  the  dMs  by  ii 
thenoittistm  montho  on  condilkm  ^^^. 
was  plflVBd  in  tho  hattde  t>f  John  and  C»«>"^ 
Jointly;  ^ 

19ieiem«tswand4rust0es«aflssd  te  in^^J 
andtho^istriot  rsgtaMir  had  rstaM  *»"** 
gflMt  ti»Jeha«ad  Ohnrles; 

Inderunck,  Q.C'^  now  moved  for  aJf^C^ 
and  JObarles  Glay^n. 

/•  the  Omde  ofGrumdg^U  \8i  B.  Mj^H 
D.45ftr  Wood^  V.  jterMOtaef,  21  W^^^f^^ 
ft  a  108;  aad/»  tU  GmA  of  Biektrim" 
979,  Lk.  JL  2  F«  ft  D*  244,  wen  cited. 

Stmv  J*— In  thb  can  to  make  s  ^^^J^fJi 
asked  would  bo*  departun  from  the  ^^'••JJg 
in  suck  matterv,  and  Itis  equally  d^^j^J^!..— 
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Iir  BB  Ancnnoir. 


Ooxna  OP  Apfbal. 


I  ttdi  eonrt  will  not  ao  deput  lioiii  the  oidinary 

MNI7  beemoM  tlia  p«rtias  IntmHad  dedn  it 

la  «rdar  to  makit  •  departaxa  proper,  some 

iHrtUMM  eontmplAted  by  Motion  78  of  the 

li  MMe  Aot    aboiild  oxltt.    In  my  opinion 

ftMhUdm  OBM,  beoaoM  I  nndontrad  it  is  the 

m  kmtnokt  asUUe,  with  fMpeot  to  which  a 

ifte  cnditoiv  hM  been  oonvened,  and  they 

p  Aet  it  ie  daalzable  that  the  bodnoM  should 

ily  two  penontwho  haTobeen  named  tmstees 

Hiy  BiTiaion,  and  who  ave  appUoanto.  in  the 

t  that,  if  tiie  bosiness  be  so  eanied  on,  the 

Ipnnre  not  utterly  Insolvent,  bat  that  there 

k^  to  pay  the  oreditors,  and,  probably,  some 

niie  legaeiee.     It  may  be  that  the  bnslnees 

»«nied  on  bj  the  trustees  if  the  grant  were 

■•of  them,  who  Is  also  a  reddnary  legatee. 

i  fliflre  is  a  piaetieal  o^eetion.    In  the  first 

bflSBot  moat  the  views  of  the  oreditors,  and 

Itfflkaltias  might  arise.    I  think,  therefore,  it 

hiat  reeeon  for  not  making  snoh  a  grant  at  all, 

\  kiag  so,  I  am  disposed  to  make  a  grant  to 

Ieithe73rd  aeotiom 

,  Oregorpt  Bowdiffet,  ^  Co. 


Cimtt  tf  AyyraU 


Feb.  9. 


D.DiT. 

In  re  At^qtsok. 
Atkhtboit  v.  Bkuce*  (0.) 

^Wp-Tmafif  far  Uft-^FtitMfm  having  poweri 

^  fir  lift^'DiwrtHonary  truit^^Perwn  for 

iMNw  may   he  applied^BMed  Land  Ad^ 

t{M^*«F$ef.  c.  38),  M.  2   (5)  (6;,  61,  58  (1), 

I  mn  itvised  to  tru$iee$,  during  «//s  ?«/«,  to 

TmpluB  inoom$^^  at  their  diecreUon^  for  the 

ior  lenefliofhim  and  his  wife  and  children^ 

i»for  defecuanee  if  J,  attempted  to  encumb&r 

it  in  which  case  the  truitees  were  to  apply  the 

*  /.  or  other  per  tone  a$  tJiey  should  think  JU, 

B- tta<  /•  and   hie  wife  did  not  constitute  the 

g/v  IV*  of  the  land  under  the  StUled  Land  Act. 

0/ Pearson,  J.  {reported  33    W.  B.  899), 

^  tan  a  deoiaion  of  Pearson,  J.,  reported  33 

_  v«e  devised  to  trustees,  during  the  life  of 
^,™BeoD»  to  receire  the  rents  and  profits,  pay 
I*  Ukd  oosts  of  management,  and  pay  the  dear 
••  they  should  think  fit,  for  or  towards  the 
L  iS^  ^  *^PPort,  or  otherwise  for  the  benefit  of 
|^^™<in  and  of  sny  wife  he  might  marry,  and  his 
J« driWisn  by  her,  with  a  proviso  of  defeasanoe  if 
^M  to  eneumber  his  interest  under  the  will,  in 
[^^c  tnutees  were  to  apply  the  income  for  J. 
^aXUT'^  m  they  should,  in  their  absolute  disore- 

^  Atkimon  was  married,  but  had  no  ohUdron,  and 
I Zf^^  oUimed  to  constitute  the  tenent  for  life 
^nT^'  ^  ^^  ^^^®  ^®  powers  of  a  tenant  for  life 
-'WieSjttlad Estates  Aot,  1882. 
^K deddsd  sgainst  the  claim,  and  the  plain- 


uJ^^^^^Q^,  snd  Mulligan,  for  the  appellants, 

'  ^rtedby  a  AnoHiB  Oooi,  Esq.,  Barristerwat- 
Lew. 


cited  In  re  JomeSy  38  W.  B.  735,  26  Oh.  D.  736;  In  re 
Olitheroe  EsMe,  anie^  p.  169 ;  Boimes  v.  Fenny,  6 
W.  B.  138,  3  K.  *  J.  90;  Tounghmbaud  v.  Oishoms,  I 
(}oU.4(M>. 

W.  W.  Kardake,  Q,0.,  and  Dwihamt  tot  the  re- 
spondents, were  not  called  on. 

OoRoir,  L.J.,  after  stating  the  facts,  said:-»The 
provisions  of  seotion  58  have  been  audnly  relied 
on.  Bub-section  1  sayi^  <'Eseh  person  as  follows 
shall,  when  the  estate  or  intenst  of  saoh  of  them 
is  in  possession,  have  the  powers  of  a  tenant  for 
life  under  this  Act,"  d».  I  agree  that  the  words  "  la 
poBseesion,"  in  sub-section  I,  are  to  be  read  as  dis- 
tinguished from  in  reversion  or  in  remainder.  Olanse  vi. 
has  been  called  in  aid  of  the  argument  based  on  clause 
is.  of  snb>sectlon  1. 

The  clauses  enumerate  the  limited  owners  vrho  an  to 
have  the  powers  of  a  tenant  for  life.  Olause  vi.  is,  '*  A 
tenant  for  bis  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  In 
any  event  during  that  life,"  d».  And  dense  ix.  is,  **  A 
person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  during  his  own  or  sny 
other  life,"  d».  I  will  assume  that  snb*seotion  6  of 
seotion  2,  the  definition  seotion,  applies,  and  that  no 
difSoulty  is  caused  by  the  fact  that  thero  aro  two  persons 
to  constitute  the  tenant  for  life.  But  when  is  then  in 
the  gift  in  the  wHl  any  direction  to  pay  to  the  appeU 
lant^  or  either  of  them,  during  the  life  of  the  husband 
or  anybody  else  P  It  cannot  be  said  that  then  is  any 
direction  for  payment  to  the  husband,  or  to  the  husband 
and  wife,  during  any  person's  life.  Then  is  a  trust, 
which  is  to  last  during  the  life  of  the  husband,  to  apply 
the  rents  and  profits  for  the  benefit  of  the  husband  and 
wife,  and  their  children,  if  any ;  but  it  is  not  a  trust  fur 
payment  to  the  husband,  or  husband  snd  wife,  during 
the  life  of  the  husband,  with  a  gift  over  or  forfeitun  of 
the  interest  in  the  event  of  then  being  children ;  it  Is 
menly  a  direction  to  pay  to  the  husband  and  wife,  or 
one  of  them,  until  other  objects  of  the  trust  come  Into 
existence,  who  will  then  be  induded  in  the  class  amongst 
which  the  trustees  may,  at  their  discretion,  apply  the 
nnts  snd  profits  during  the  life  of  the  husband. 

Then  it  was  said  that  clause  ix.  helps  the  appellants. 
But  in  order  to  apply  it  we  must  have  the  case  men-> 
tioned — ^vlz.,  a  direction  to  pay  to  somebody  during  the 
life  of  himself  or  another,  and  that,  as  I  have  said, 
we  have  not  got  hen. 

Sub-section  6  of  section  2  has  also  been  relied  on ; 
but  in  order  to  make  use  of  it  the  requinment  of  sub- 
section 5  must  be  satisfied— a  person  entitled  "  for  his 
life  "—and  therefore  the  argument  here  breaks  down  as 
before.  But,  in  any  case,  I  should  not  think,  even  if 
there  had  been  a  direction  to  pay  the  nnts  and  profits 
to  the  husband  for  hii  life,  that  he  would  have  been  in 
the  position  of  a  person  beneficially  entitied  to  the 
possession  of  settied  land,  though  possession  of  land  by 
the  Aot  indudes  receipt  of  income  of  laud. 

It  is  said  that  section  51  pnvents  our  coming  to  the 
conclusion  at  which  I  have  arrived,  becauee  it  prohibits 
the  insertion  in  a  settiement  of  any  proriiion  the  effect 
of  which  shell  be  to  pnvent  a  tenant  for  life  from 
exerdsing  the  powers  of  the  Act  But  to  make  section 
51  apply  then  must  be  in  the  settiement  a  limitation 
which,  but  for  the  attempted  prohibition,  would  oontti- 
tute  a  tenant  for  life  capable  of  exeroiiing  the  powers 
under  the  Act.  That  section,  thenfore,  for  the  reason 
stated  befon,  does  not  apply.  The  appeal  must  be 
dismissed. 

BowBH  and  Fbt,  L.JJ.,  concurred. 

Solidtors,  Smiles,  Binyon^  A  Ollard,  for  Welchman 
A  Garridc,  Wisbeacb  ;  Crowdy,  Son,  A  Tarry. 
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CovKt  or  AtvbaXi. 


Stanhovb  v.  Stanhops* 


OoUBXCPi 


From  Prob.  BW.  A  Adm.  Piy.  Mai^h  2^  25. 

0iA3nsora  v«  Stajthopi.  (a«) 

Divorce  suU — Deaih  of  petUioner  Mween  decree  nisi 
and  decree  aheclut^^Claim  by  legal  pereoncU  repre^ 
eentaUve  to  intervene. 

A  huehand^  who  ?uid  obtained  a  decree  hIb!  for  the 
dieeoluHan  of  hie  marriage  on  the  groitnd  of  hie  wife'e 
aduHery,  died  before  the  time  had  csrrived  when  the 
decree  eotdd  he  made  aheotule. 

Held,  thai  the  euii  came  to  an  end  hy  hie  deatth  and 
that  hie  kgdl  pereonai  repreeentaUve  %oae  not  onHOed  to 
intervene  for  the  purpoM  of  getHng  the  decree  made 
aheolute, 

Deeieion  of  Hanneii,  P.,  affirmed. 

On  the  11th  of  May,  1883,  a  deoTee  ni%i  wu  pro« 
nonnoed,  on  the  petition  of  the  Hon.  W.  £.  0.  Stanhope, 
for  the  diasolntion  of  hif  marriage  on  the  gionnd  of  hia 
wife'a  adultery,  and  on  the  27  th  of  Jaly — <.«.,  before  he 
conld  apply  to  have  the  decree  made  abflolute'*->he  died, 
baTing,  by  hia  will,  appointed  the  Hon.  E.  Stanhope  hia 
ezeentor.  It  appeared  that,  under  the  will  of  the 
petitioner's  father,  the  Earl  of  Harrington,  he  waa 
entitled  to  the  income  of  a  oertain  fund  for  life,  with' 
remainder  to  hia  widow  for  her  life,  and  Ohitty,  J,,  had 
held  that,  the  deeree  niei  not  having  been  made  absolute 
before  the  death  of  the  petitioner,  the  respondent  was  to 
be  regarded  as  his  widow.  The  ezeoutor  of  the  peti- 
tioner now  applied  for  leave  to  intervene  in  the  divoroe 
■ttiti  with  a  view  of  getting  the  decree  made  absolnte. 

The  rsspondent  had  sinoe  beoome  Mrs.  Adye* 

Sir  W.PhiUimore  {Bary^ve  Deane  with  him),  in  sup. 
port  of  the  appUoatioUi  contended  that  for  some  purposes 
the  suit  continued  after  the  death :  Ling  v.  Ling^  4  Sw. 
ft  Tr.  99,  13  W.  B.  Div.  Big.  U ;  and  diatinguiahed 
Grant  v.  Grant,  2  8w.  &  Tr.  622,  10  W.  B.  Div.  Dig. 
U,  25. 

Middleton,  for  Mra.  Adye,^-Grant  v.  Grant  eatabliahes 
that  a  suit  for  divoroe  ia  a  peraonal  matter.  Broeae  v. 
Broeae,  2  Sw.  ft  Tr.  383,  9  W.  B.  Div.  Dig.  17 ;  Bering 
^.Bering,  16  W.  B.  1176,  L.B.1  P.  ft  D.681;  BeZiAam  v. 
Pereivdl,  2  Ooop.  Ob.  0. 176  ;  Otmy  v.  Oueey^  24  W.  B. 
486, 1  P.  D.  56  ;  Halfen  v.  Boddingtvn,  29  W.  B.  444, 
6  P.  D.  13;  44  ft  45  Yiot  c.  68,  a.  10,  were  alao  dted. 

Hanmbn,  p.— I  am  of  opinion  that  this  application 
muat  be  refused.  The  caae  is  determined  by  the  de* 
daion  in  Grant  v.  Grant,  where  it  was  held  that  a  auit 
ia  abated  by  the  death  of  a  party,  and  that  the  court 
cannot  be  called  upon  t-o  make  a  decree  abaolute.  It  ia 
aoughtto  diatinguiahthat  caae  on  the  ground  that  there  no 
application  had  been  made  to  intervene  by  the  repre- 
sentative of  the  deceaaed,  which  ia  the  nature  Of  the 
application  here.  But  the  matter  ia  entirely  a  personal 
one.  The  queation  whether  or  not  a  man'a  marriage 
ahall  be  diaaolved  is  peraonal  to  himaelf,  and  no  one  can 
be  put  in  hia  place  to  determine  that  which  it  ia  for  him 
alone  to  determine.  There  have  been  caaea  in  which  a 
petitioner  haa  abatained  from  making  a  decree  abaolute 
after  the  decree  niei  haa  been  pronounced.  There  are 
motives  which  actuat-e  parties,  aometimea  good,  aome- 
timea  bad,  to  that  effect,  but  the  result  ia  that,  if  the 
peraon  diea  before  a  decree  niei  ia  made  abaolute,  the 
matter  ia  at  an  end,  for  death  haa  diaaolved  that  which 
he  aought  to  have  diaaolved  by  law.  The  caae  of  Ling 
V.  Ling  amounta  only  to  this,  that  there  it  waa  held 
that  there  waa  nothing  in  the  Act  to  require  an  applica- 
tion before  the  decree  abaolute  with  reference  to  a  aettle- 
ment  made  by  a  parent  on  marriage,  becauae  Che  Act  ia 
expressly  intended  for  the  btnefit  of  ohildrf&i  and  there 

(<r.)  Beported  by  W.  Lbtoistib  and  H.  F.  Akbdroz 
_  Esqs.,  Batristers*at-Law.| 


is  no  reason  why  the  oUldcon  should  ml 
the  death  of  the  petitioner.    Sir  W.  PhilUaon 
tha  Judieatnre  Aet,  1881,  s.  10,   beoaoae  It 
right  to  appeal  from  the  daoree  nuL    Bot 
object  of  that  Act  was  that  matters  whieh 
investigated  when  the  ease  was  tried,  if  tiimi 
appeal  should  be  investigated  again  and 
conclusion  vrithont  further  deUy»  ia  oider  to 
six  months  daring  whiofa  it  was  nsoeaisiyf 
matter  to   be  iatrodnoed  whieh  the  QaeaaV 
n&ight  think   materisL     Sir   W.   PhnUmom 
case  where  he  says  there  was  aa  abatomaat, 
eaeeuton  had  been  allowed  to  intervene  to 
coets.    Bat  he  himself  pointed  out  that  the 
the  right  to  eoets  nntll  the  deoree  has  been 
lute*    It  Buiy  be  that  the  Qaeen'e  Procter 
ven^  and  the  light  to  those  coats  may  ton 
have  existed^    I  am  not  aware  that  there  1 
rule  qualifying  that  role  whioh  ao  suspends  ika  j 
costs,  but  I  belisve  that  exeeutora  have  ' 
costs  on  the  ground  that  an  order  had 
made  for  the  payment  of  costs,  and  it 
therefore,  simply  for  the  payment  to 
amount  of  money.    I  am  ef  opinion  that 
have  a  decree  made  absolute  is  a  personal 
cannot  be  exercised  by  any  other  person  tiiasd 
tioner,  and  this  application,  therefore*  most  be 

The  exeoutor  appealed. 

8ir  W.  PhiUimore  and  Bargrave  BesMf 
appellant. — For  some  purposes  a  suit  for  dif 
tinues  after  decree:   BUie  t.  EUie,  81  W. 
8  P.  D.  188.     Under   ord.    17,  r.  1,  an 
not  abated  by  death,  and  under  17  Oar.  i, 
executor  could  get  judgment  on  a  verdict  oM 
hia  teatator  before  hia  death :  Pahner  v.  Oohee, 
Ad.  966;  Kramer  v.  Weymark,  14  W.  B.  669, 
Ex.  241.    A  committee  of  a  lunatlo  may  pern 
behalf  in  nullify  and  divoroe  suits :  PanUU  ▼• 
2  Hag.  Oon.  169;  Baker  v.  Bakerp  28  W.  " 
P.  D.  142,  on  appeal,  6  P.  D.  12.    Thed' 
marriage  takes  effect  from  the  date  of  the 
Prole  V.  Soadg,  16  W.  B.  445,  L.  B.  3  Ch,  ttO. 
L.J.,  referred  to  Norman  v.    VUlaret  25  W. 
Ex.  D.  359.] 

They  also  referred  to  Broeae  v.  Broeai; 
StoaU,  2  Sw.  ft  Tr.  384,  9  W.  B.  Div.  Dig.  li 
the  Divoroe  Bule,  Ko.  207. 

Bay  ford,  Q.O.,  and  Middkion,  for  the  : 
were  not  called  on. 

OoTTOK,  L.  J.— This  is  an  application  by  way  oJJ 
to  obtain  a  revivor  of  the  suit  Instituted  by  tlM  ^ 
or,  failing  that,  for  liberty  to  his  exeoator  to  r 
have  the  deoree  niei  made  absolnte.    The  aifm 
of  the  case  are  as  follows :— The  petitionary  tt<M 
Stanhope,  obtained  a  decree  niei  for  the  dlMw 
his  marriage,  on  the  ground  of  hia  wife's  adilM 
two  montha  afterwarda^that  is,  befoiebs  esi^^ 
to  apply  to  have  that  deoree  niade  abaoldl^^* 
for,  fdthough  formerly  the  decree  waa  made  ajao"' 
the  flrat  inetanoe,  now  a  decree  niei  Is  f^  ^''^ 
is  made  absolute  after  six  months. 

Now,  what,  under  these  drcumstsneeai  i*  *•! 
position  of  the  suitor  P    It  is  true  that,  afttr  •  ' 
niei,  neither  the  husband  nor  vrlfe  can  ^'J^'L 
step  in  the  suit,  except  to  get  the  daoraa  ■'"l*" 
although  they  may  so  act  as  to  pww"*  **.  ^ 
absolute  being  made.    The  suit  is  not  at  sb  JJIf ' 
explained  in  EUie  v.  EUie,  the  <^  ia  it^  V'^^^m 
far  this  is  in  the  appellant's  favour;  l>at|B0ttfl»>>r2ll 
that,  has  the  legal  personal  wpneeate^^ ^^ g^l 
else  therighty  after  the  death  of  tbs  V^^i00 
the  deoree  made  abaolute — to  get»  that  ^r  ^^ 
declaring  the  marriage  to  be  dissolved  P  '^* 
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ET  OF  AfPIAL. 


BsAKEOtm  V.  SCAXaOFl. 


Oouta  9w  AmUf 


ibtdliitoi  it  b  not  diMolftdy  m  ia  ihowii  by  the 
t  the  decree  ebeolote.  There  k  no  rale  whioh 
'  anthofiOTi  «  ievi?er,  and  tiie  only  enthorify,  the 
Cfrani  t.  OrwU^  le  ageinat  the  eziatenoe  of  any 

rht 

what  is  the  nature  of  rerivor  at  practised  in 
7,  and  also  at  oommon  law^  by  writ  or  suggestion 
reoord  P  The  chancery  reviTor,  or  a  sappleniental 
lie  iMitore  of  roTivor,  was  granted  in  oases  where 
intUt  had  been  seeking  to  enf oroe  some  right 
on  his  dea&,  would  Test  either  in  his  heir-'at-Uiw 
personal  representatiYO.  If  the  tinnsmission  of 
;  had  taken  place  before  action  biought,  such 
eould  haTC  himself  oommenoed  the  action. 
th  a  transmission  of  interest  is  impossible  in  the 
a  husband  or  wife  seeking  a  disielution  of  their 
:e,  for  it  would  be  idle,  alfter  the  death  of  either 
D»  to  take  any  such  proceedings  against  the 
%  as  the  marriage  was  put  an  end  to  by  the  death, 
enoe  to  the  rules  under  the  Judicature  Act,  ord. 
(which  his  lordship  read],  shows  that  this  is  so. 
estate  or  title  derolTes  on  the  representatiTe  of  a 
I  or  defendant  the  action  continues,  but  it  is 
ry  that  there  should  be  a  defohition  of  the  estate 
which  was  the  subject  of  the  action.  Here  the 
Jcct  of  the  suit  was  the  dissolution  of  the  mar- 
md  it  is  not  within  the  principle  on  which  roTifor 
be  allowed.  Mr.  Deane  urges  that  the  cause  of 
lontinues.  It  is  true  that  the  adultery  is  not  done 
rfth;  but  the  question  is  whether  anyone  is 
I  to  take  advantage  of  that  faot,  for  devolution  of 
sans  having  the  same  right  whldh  the  other 
prerioufly  had;  and  in  cases  which  come 
the  maxim  of  adio  ptntmdlit  moriiur  eum 
!,  no  one  is  entitled  to  take  advantage  of  the 
commenced  by  the  deceased.  It  is  said 
I  ought  to  regard  a  petition  for  the  dissolution  of 
[age  as  aifecting  the  husband's  personal  property, 
It,  therefore,  his  representativee  are  entitled  to 
L  And  the  case  of  Baker  v.  Baker  is  cited  in 
;  of  that  contention.  There  the  husband  was  a 
,  and  the  Lords  Jnsticee  authorised  the  com- 
to  present  a  petition  for  the  dissolution  of  the 
s  marriage.  It  appears  that  the  petition  was 
ed  by  the  committee  in  his  own  name,  as  well  as 
of  the  lunatic.  In  my  opinion  it  was  wrong  for 
imittee  to  be  a  party  thereto  in  his  own  name, 
as  only  authorised  to  take  proceedings  in  tiie  name 
lunatio,  whose  petition  it  was.  Bat  all  that  that 
aided  was  that  the  suit  was  personal  in  its  nature, 
b  criminal,  and  it  was  for  ^e  Lords  Justices  to 
ir,  when  they  authorised  the  proceedings, 
ir  there  was  any  probability  that  the  husband,  if 
ronldhave  condoned  the  wife's  acts.  It  was  a 
for  their  discretion,  and  the  suit,  onoe  started, 
proceed  like  any  other  dvil  action.  But  this 
«s  not  in  any  way  establish  that  the  right  to  sue 
pass  to  the  legal  personal  representative.  In 
dfil  actions  the  right  does  not  pass  if  the  person 
1  to  sue  dies  before  he  has  begun  the  action, 
said,  however,  that,  even  if  no  right  of  revivor 
we  oughty  nevertheless,  to  make  the  decree  abso- 
M  is,  give  the  appellant  the  right  to  apply  for 
irpose,  and  a  rule  of  the  Divorce  Ck>urt  has  been 
d  to  whioh  provides  that  the  application  to  make 
uniei  absolute  shall  be  by  writing,  signed  by  the 
>r  of  the  petitioner,  and  filed  in  the  registry,  with 
davit  that  there  has  been  no  intervention  since  the 
oree  nUi,  Bat  that  rule  only  regulates  the  mode 
dog  the  application,  and  in  no  way  affects  the 
to  ttie  deoree  absolute.  It  must,  of  course,  be 
by  someone,  but  it  is  actually  made  on  behalf  of 
Dtltioner.  Ought  we  to  authoriie  the  executor  to 
I?  I  think  not.  It  may  be  that,  in  the  result,  a 
I'iilghte  to  property  may  be  affected,  as  is  said  to 


be  the  case  here,  though  that  question  is  not  before  qs« 
And  it  may  be  so  in  many  oases»  such  as  the  ohflcbran'e 
rl^tto  get  the  trusts  of  a  settkmcnt  altered.  But  the 
object  of  the  suit  Is  not  to  get  any  right  to  property 
affected,  though  the  result  of  the  decree^  by  depriving 
a  person  of  the  sfofus  of  widow,  may  be  to  prevent  her 
answering  a  description  as  legatee.  But  this  Is  an  acci- 
dental reenlfe^  and  one  which  is  not  directly  ordered  or 
granted  by  the  decree^  but  whioh  follows  from  the  nuus 
riage  being  dissolved,  and  the  husband  and  wife  becoming 
struigcrs  to  each  other* 

It  is  said  that  the  case  of  Ling  v.  Ling  shows  that  the 
suit  oontlnnes  in  snite  of  the  death  of  the  petitioncri  and 
that  we  ought,  ttierefbre,  to  allow  the  applicatioa  to 
make  the  deccee  absolute.  But  that  case  does  not  show 
this.  There,  the  Act  of  Parliament  gave  a  right  whioh 
only  came  into  existence  when  the  dMrec  had  been  ob« 
tained,  and  which  was  conferred  not  only  on  the 
husband  or  wife,  but  on  their  children,  and  when  once 
the  decree  had  been  made  absolute,  the  rights  given  by 
the  Act  arose.  Here,  the  making  the  decree  absolute 
would  not  of  itself  have  any  effect.  But  the  appellant, 
whilst  asking  to  get  the  oecrec  made  absolate,  wishee  to 
obtain  a  collateral  result,  and  desires  to  continue  the  liti- 
gation for  a  purpose  which  has  been  rendered  impoislble 
in  the  nature  of  thinge  by  the  death  of  the  hosband. 
In  my  opinion,  therefore,  we  can  neither  make  an  ordec 
of  relvivor,  nor  in  any  way  continue  the  litigation  by 
giving  the  appellant  leave  to  get  the  deoree  made  abso« 
lute.  There  is  one  other  point  I  must  refer  tQ»  Oid« 
17,  r.  1,  providee  that  actions  are  not  to  abate  by 
reason  of  death  occuning  between  verdict  and  judgment* 
That  was  merely  inserting  what  had  been  provided  bf 
17  Car.  2,  e.  8,  with  reference  to  certain  classes  of  aotions, 
and  the  statute,  being  required  for  thoee  dastes,  must 
not  be  extended  to  others  which  are  not  within  its  terms. 
The  rules  of  court  do  not  apply  to  proceedings  in  the 
Divorce  Ck>url,  and  there  is  nothing  in  them  which 
either  requires  or  authorizes  us  to  hold  that  this  suit 
has  not  come  to  an  end.  The  appeal  fails,  and  must  be 
dismissed,  with  coets. 

BowsK,  LJ.— In  my  opinion  it  is  as  impossible  for  a 
man  to  be  divorced  after  hisdeathasfor  Umtobeaanied 
or  condemned  to  death,  liarriage  is  the  union  of  two 
lives.  It  may  be  dissolved  either  by  process  of  natuia 
or  by  process  of  law,  but  when  It  has  been  dissolved  by 
the  one  process  it  can  no  longer  be  dissolved  by  the  other* 
Parliament  might  give  to  the  decision  in  a  suit  foe  the 
dissolution  of  a  marriage  the  retrospective  effect  of  die* 
placing  the  relationship  from  a  date  anterior  to  tha 
actual  date  when  it  was  dissolved,  which  would  be  a 
legislative  enactment  with  regard  to  datuig  but  Parlia- 
ment has  not  done  so.  The  d7th  section  of  SO  k  21 
Yiot.  0.  85  enabled  the  court  to  pronounce  a  decree 
dissolving  the  marriage,  and,  although  the  decree  ia 
now  split  into  two  parts,  the  effect  of  the  two  together  re- 
nuUns  the  same — vis.,  that  the  marriage  Im  dissolved.  In 
order  to  escape  this  difficulty  Sir  W.  rhlUioMre  and  ICr. 
Deane  tried  to  show  that  the  state  the  parties  stood  in  to- 
wards eaoh  other  after  tiie  deoree  niH  was  a  peculiar  one* 
It  was  lather  difficult  to  ascertain  precisely  how  they 
defined  it  They  said  the  parties  were  in  the  state 
neither  of  man  ind  wife  nor  of  divorced  persons,  and 
they  suggested  some  authority  according  |o  whioh  this 
state  was  considered  to  be  such  that  a  cohabitation 
between  the  partiee  between  the  deoree  niei  and  the 
deoree  abeolute  might  constitute  adultery.  Being  in 
complete  ignorance  of  what  the  authority  referred  to  may 
be,  I  can  only  say  that  the  suggeetion  seems  to  me  absnrd* 
The  wife,  until  the  deoree  is  made  absolute,  Is  subject  to 
all  the  disabilities  of  coverture.  At  one  time  expressions 
were  used,  and,  amongst  others,  by  Lord  Oaims,  to  the 
effect  that  on  a  decree  niei  the  U$  was  at  an  end;  but 
bothbcandtheOourtof  AF|p€elre9f4tdftomild«litWi 
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11i«  case  of  Norman  t.  VUlars  settled  that  a  decree 
niH  operated  no  obange  in  ttie  ikxtui  of  a  married 
woman.  Although,  of  coQTse,  it  eerionely  affeote  her  bj 
closing  one  door  in  the  litigation  against  her,  still  her 
stoffis,  quoad  the  ooTertnre,  is  unaffected  thereby.  If 
after  the  decree  niii  the  hnsband  dies,  he  dies  whilst 
stQl  a  hnsband,  and  at  law  at  least,  for  I  am  not  going 
to  consider  what  the  effect  may  be  on  the  constmction 
of  any  docnment,  his  wife  becomes  his  widow,  and  how 
coold  a  decree  absolnte  prononnoed  afterwards,  nnless  it 
have  some  retrospectiTe  effect  by  statate,  destroy  the 
character  of  a  widow  conferred  on  her  by  nature,  and 
substitute  some  other  relationship  whidi  I  hardly  know 
how  to  describe  P  But  the  appdlantf  s  counsel  tried  to 
show  that  for  certain  purposes  the  li$  still  continued, 
and  for  this  they  invoked  section  6  of  22  d;  98  Tict.  o. 
61,  by  which  the  court  is  enabled,  after  the  decree  has 
been  made  absolute,  to  make  certain  dispositions  for 
the  benefit  of  the  children  or  the  parents  with  respect 
to  any  settled  property.  But  to  assume  fibat,  because 
this  power  given  by  statute  still  eziitB,  the  lit  also  con- 
tinues, is  to  beg  the  question,  since  it  is  equally  eon* 
detent  with  the  intention  of  the  statute  to  hold  that  the 
Legislature,  in  giving  power  to  apply  to  alter  the  terms 
of  the  settlement,  did  not  intend  to  prolong  the  lU, 
The  true  view  of  the  section  is  that  the  relief  thereby 
conferred  is  the  creature  of  the  statute. 

It  is  also  urged  that  the  suit  is  one  which  affects 
personal  property.  It  may  be  so ;  every  change  in  legal 
Haius  may  have  that  result — marriage,  for  instance. 
But  this  was  not  the  object  of  the  suit  for  the  dissolution 
of  the  marriage ;  the  object  was  the  change  of  status, 
and  the  rest  is  only  a  consequence  of  that.  It  was 
sought  to  show,  by  the  analogy  of  the  case  of  a  lunatic 
petitioner,  that  the  court  ought  to  hold  that  it  is  open  to 
persons  other  than  the  partners  to  the  marriage  to  put 
the  suit  in  motion,  and  for  this  Sdhsr  v.  Baker  was 
dted,  where  the  Lords  Justices  are  reported  to  have 
•  given  leave  to  the  committee  of  the  lunatic*s  estate — 
though  on  that  point  I  have  nwme  doubt,  and  do  not 
consider  the  report  to  be  conclusive — ^to  prosecute  a  suit 
lor  the  dissolution  of  the  lanatio's  marriage.  That  ease 
is  binding  on  us,  and  I  bow  to  it;  but  there  are 
important  differences  between  that,  and  the  case  of  a 
legal  personal  representative  taking  proceedings.  In 
the  former  case  you  are  dissolving  an  existing  tie,  and 
one  of  the  parties  being  a  lunatic  is  a  reason  for  allowing 
those  who  most  neaily  represent  him  to  proceed. 
In  this  case  the  tie  no  longer  exists,  and  to  prosecute 
the  suit  after  the  petitioner  has  died  would  be  contrary 
to  the  entire  principle  and  idea  of  a  divorce,  and  to  the 
general  principles  of  the  common  law.  An  ordinary 
personal  action  is  put  an  end  to  by  death.  True,  by 
17  Oar.  2,  c.  8,  in  order  to  prevent  the  waste  of  time 
caused  by  the  operation  of  the  common  law  doctrine,  it 
was  provided  that  the  death  of  either  party  after  verdict 
and  before  Judgment  should  not  in  any  action,  real, 
personal,  or  mixed,  be  held  to  constitute  error.  Bat 
that  does  not  apply  to  the  present  suit,  which  comes 
witiiin  the  general  principle  that  at  common  law  a 
personal  action,  unless  saved  by  statute,  does  not  survive. 
As  has  been  explained  by  Ck>tton,  L.J.,  the  very  nature 
of  revivor  presupposes  that  some  interest  survives  and 
devolves.  There  are  no  rules  which  meet  this  case, 
though  the  Legislature  might,  it  it  had  thought  fit,  have 
enabled  the  duit  to  be  continued  for  certala  purposes, 
such  as  the  recovery  of  costs.  If  so,  the  executor 
would  be  prosecuting  the  suit  for  this  purpose  only,  and 
not  to  obtain  a  dissolution  of  the  marriage.  But  this  the 
Legislature  has  not  done.  On  principle  the  case  seems 
to  me  to  be  dear,  and  if  authority  be  needed,  the  oase 
of  Oramt  V.  CH^nt  is  sulBdent  to  show  that  the  appeal 
must  fail. 

Far,  Ii»  J.— I  have  never  felt  the  slightest  doubt  in  this 


The  only  decree  which  the  appeOsnt  ( 
would  be  either  for  the  dissolution  of  the  i 
that  it  should  be  deemed  to  have  been  < 
earlier  date.    It  is,  both  ph3raioaIly  and  ! 
possible  for  the  conrt,  however  great  its  ]_ 
to  dissolve  a  tie  which  has  been  already  dii 
act  of  Gh>d.    Nor  can  it  pronounoe  any  • 
that  it  has  been  dissolved  at  any  earlier  i 
the  statute  which  conferred  on  the  court ; 
decreeing  the  dissolution  of  a  marriage  ( 
power  as  this.    The  only  form  of  decree  i 
the  marriage  is  ''  to  be  dlssolTcd."    The  i 
and  must  be  dismissed,  with  ooeta. 

Appeal  dismissed. 

Solicitora  for  tiie  appellant^  HtMe  S  \ 

Solicitors  for  the  respondent,  Lewis  A  J 


From  Prob.  Div.  &  Adm.  Div. 

"The  Ebob."  («.) 

Shipping  —  NegligmM  —  CMision  — :^i^<y— | 
spetd^B^viations  for  Preventing 
articles  13, 18. 

The  T.,  a  ste»ms&jp,  in  a  fog  was  goUig  d 
speed,  three  knots  an  hour,  through  the 
heard  a  whisUe  some  lUtie  distance  off,  pr 
She  conUniuod  on  her  oowrss  €U  the  same 
Tieard  a  second  whisUe^  when  the  T.'« 
stopped  and  reversed,  but  almost  immediaUiii 
the  £.  eame  in  eighty  and  a  collision  cec 
pleadings  the  E.  admitted  that  she  was  to 

EM  (affirming  the  decision  of  Sir  Jsom 
that  the  T.  was  also  to  Uamc,  hccause^  ««^ 
the  first  whistle  practically  ahead^  she  oeqkt^ 
gone  on  at  the  same  speed ;  that  after  the  ^ 
the  speed  was  not  **modcrats'*  within 
that  she  had  tlierehy  ii^ringed  tartids  18. 

Appeal  by  the  plaintiffs,  the  owners  of  ^ 
TelesiUa,  from  a  Judgment  of  Sir  James  "  '' 
he  held  The  TdestUa  to  be  partly  to  ' ' 
between  her  and  tiie  defendants' 
being  admitted  on  tiie  pleadings  that 


The  collision  occurred  on  the  morning  of 
1885,  in  a  dense  fog  off  Oromer,  in  the  Noftt 
offtoer  in  charge  of  The  TOeeiUa  heard  a  whi 
distance  off,  about  two  points  on  the  port 
whistle  was  stated  by  those  on  board  The  Tt 
a  <<  duU  "  whistie.    The  TelesUla  was  thea 
three  knots  through  the  water.    She  wss 
course  at  the  same  speed,  and  within  ehosi^ 
afterwards  the  oi&oer  heard  a  second  whir 
rlightly  on  the  port  bow,  and  immedSstdf 
the  masthead  light  of  The  Ehor  came  in  ^ 
ship's  length  off  on  the  port  bow,  sad  tbt 
occurred.     When  the  second  whistle  wm  »• 
enginee  of  The  TeUsUla  were  stopped  and 
speed  astern,  the  two  operations  being  •i|*]j[' 

From  the  evidence  it  was  uncertsin  ▼l^'. 
a  third  whistle  or  not,  but  if  ^"•'•J^ " 
immediately  after  the  second,  and,  for  the  P^ 
the  Judgment,  it  was  taken  that  there  wese  m 
only  two  whistles.  ^  ^ 

Sir  Jamee  Hannen  held  The  TdeOk  pW^ 
because,  when  the  first  whistle  of  The  Sifrer 
praotioally  ahead,  it  was  the  duty  of  ^H 
of  The  TelesiUa  to  have  acted  at  ones,  t^ 


(a.)  Beported  by  W.  F.  BAuaT,  Biq«) 


Biriirf*^^ 
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lad  out  the  diroction  in  whioh  Th§  Ehor  wae 

ilaintifEfl,  the  owners  of  The  TduiUa,  appealecL 

r  Philliviore  and  J.  P.  AspinaU  for  the  appel- 
When  only  one  wbUtle  was  beard  in  the  fog  at 
Utaiice  off,  how    Was    The   TeUsilta  to  know 

or  not  the  other  Teasel  was  approaching  P  Her 
^uTse  waa  to  go  on  at  the  same  speed,  which 
moderate  rate  of  speed,  until  she  heard  a  second 
when  ehe  could  tcdl  the  coarse  the  other  Tessel 
sring.  Until  the  second  whistle.  The  Telenlla 
>t  ten  whether  the  other  Tessel  was  approaching 
!;o  inrolve    tiik    of  collision  within  article  18. 

article   1 8  nor  article  18  were  broken,  and  so 
t9iUa  waa  not  to  blame. 
cited  TheDordogne,  33  W.  B.  360,  10  P.  D.  6. 

til,  Q.C.,  and  IF.  Baden-Powell,  for  the  defend- 
ire  not  called  upon. 

E&HER,  M,H.->I  am  of  opinion  that  the  jadg- 
tlie  learned  ]  udge  was  right,  and  for  tbe  reasons 
f  hlta, 

haa  been  aaid  about  tbe  case  of  The  Dordagne 
9  proper  ccustruction  of  article  13t  In  The 
ie  cose  the  question  was  whether  tbe  word 
n&te  'Mn  that  article  was  an  absolute  or  relative 
It  waa  urged  that  moderate  meant  absolutely 
^,  without  reference  to  circumstances ;  but  the 
lid  that  tbe  meaning  of  moderate  speed  must 
in  each  caee^  upon  circumstances.  What  is 
;e  at  one  time  may  not  be  so  at  another.  That 
a  meaning  of  the  Judgment,  and  it  did  not 
;  to  lay  down  any  spedflo  speeds  or  distances 
[  the  TesfleU,  and,  as  an  illustration,  I  said  that, 
ca^e  of  a  feaeel  going  up  or  down  a  rifer,  she 
con  tern  pUte  the  probability  of  meeting  other 
and  that  moderate  speed,  in  such  a  case,  would 
i  so  alow  ao  juet  to  baTC  enough  way  on  tbe  ship 
iring  puTpofiCE,  so  as  to  keep  her  under  control, 
r  iBuBtratiou  would  be  where  tbe  Tessel  is  in  the 
9,  on  a  well-known  track  of  ships,  and  she 
then  hsTe  to  go  Tery  slow.  But  if,  in  tbe  open 
I  fogt  not  on  the  track  of  ships,  where  she  has  no 
:o  expect  a  veaeel  dose  to  her,  she  need  not  go  so 
leas  aha  heara  something  to  warn  her.  But,  if 
ira  a  whistle  or  any  other  warning  signal,  what 
«t  <lo  depends  on  circumstances.  If  ^e  hears  a 
aatern  or  on  either  beam,  she  need  not  stop  or 
speed*  But  If  the  whistle  is  on  either  bow, 
a  different  matter*  She  must,  in  some  measure, 
to  tell  the  diatanoe.  If  the  whistle  were  some 
I  off— Bay  two  miles — on  tbe  bow,  it  may  be  that 
lid  not  have  to  moderate  ber  speed  ;  that  would 
ler  depend  upon  dronmstances.  Bat  if  the 
is  near,  eo  that  the  other  Tessel  may  come  out  of 
at  any  moment^  the  master  ought  to  bring  his 
to  a  moderate  speed.  If  the  whistle  is  ahead,  it 
s  necesaarj  to  take  extreme  precautions,  for  tbe 
are  then  approaching,  and,  when  the  other  Tessel 
ont  of  the  fog,  there  may  be  extreme  danger. 
if  tbe  wbifitle  is  ahead,  extreme  caution  ought  to 
n  ;  greater  caution  than  if  the  whistle  is  heard 
other  quarter.  But  it  is  said  that  the  master  may 
Dtil  be  bean  a  second  whistle.  That  may  be  so 
^hiatle  ie  on  the  bow  and  at  some  distance,  and, 
lecond  wbietle  ie  nearer,  he  should  stop  and  keep 
Bel  under  control.    But,  if  ahead,  he  ought  to  act 

als  case  tbe  witnesses  differed  as  to  the  number  of 
Si  But  it  muat  be  taken  that  there  were  prac- 
for  the  purpoaea  of  the  case  only  two  whistles. 
\t  Ttleeilla  adopt  the  right  course  P  The  Tsssels 
lot  more  than  &  mile  oiL  I  should  say  they 
ithln  a  mile  of  eaob  other  when  the  irst  whistle, 


which  has  been  called  a  dull  whistle,  was  beard.  It  waa 
the  master's  duty  then  to  moderate  the  ship's  speed. 
His  Tessel  waa  going  OTer  tbe  ground  at  about  three  and 
a-half  knots.  That  was  moderate  speed  before  tbe 
whistle  was  heard ;  but,  after  tbe  whistle  was  heard, 
moderate  speed  was  to  go  nearly  as  slowly  as  he  could 
without  losing  command  of  his  Tessel.  I  do  not  think 
he  was  obliged  to  stop  his  engines ;  he  might  haTe 
slowed  his  engines  and  kept  command  of  tbe  Tessel ; 
but,  instead  of  doing  that,  he  kept  at  the  same  speed. 
But  ought  he  to  haTe  gone  On  at  the  ^ame  speed  as 
before  P  That  raised  the  question,  Was  this  Tessel  going 
at  a  moderate  speed  between  the  first  and  second 
whistles,  considering  that  there  was  a  Tessel  ahead  at 
such  a  distance  that,  by  keeping  on  at  the  same  ptcei 
there  might  be  danger  of  collision  P  From  the  first 
whistle  the  officer  in  charge  could  not  tell  tbe  course  ol 
the  other  Tessel. 

Now,  under  such  oiroomstanoes,  if  a  man  does  not 
know  whether  the  Tessel  is  coming  towards  him  or  not, 
he  ought  to  act  on  the  probability  that  she  is  coming 
toward  him,  and  the  speed  ought  to  be  as  slow  aa 
posdble.  If  not,  tbe  speed  is  not  moderate  withiu 
artide  13,  and  baring  broken  that  artide,  he  breaka 
artide  18  also.  Article  18  may  be  broken  without 
article  13  being  broken,  but  by  breaking  artide  13  ho 
necessarily  breaks  artide  18.  Now  the  Judge  held  that 
The  TeleHUa  oufi^t  to  haTe  stopped  on  the  sound  of  the 
first  whistle  until  she  had  time  to  ascertain,  by  tbe  sound 
of  the  whistle,  whether  the  Tessd  was  approaching,  or 
what  it  was  doing.  That  does  not  mean  actual  stopping, 
but  going  as  slow  as  jKMsible  in  order  that,  if  a  second 
whistle  were  sounded,  those  on  board  of  The  TdeeiUa 
might  know  whether  the  other  Tessd  wae  going 
away  or  approaching;  and,  if  it  showed  tiiat  the 
other  Teasel  was  approaching,  they  must  know 
that  they  would  coma  dangeroudy  near  a  ooUiskm, 
and  the  enghies,  though  going  at  alowt  would  haTe 
to  be  roTersed.  The  TOeeittOf  therefore,  ought  to 
haTe  been  going  at  such  a  speed  that,  on  the  eoginea 
bebug  stopped  and  roTersed,  she  would  haTe  got  stem- 
way  almost  immediately.  The  regulations,  as  we  hare 
repeatedly  stated,  are  not  meant  to  preTent  ooUisiona 
only,  but  tbe  danger  of  oollid<»,  and  must  be  atriotly 
adhered  to.  The  olBoer  in  charge  of  The  TeUeilia 
ought  to  hare  aeted  as  I  haTe  stated,  and,  not  baTlng 
done  so,  be  baa  been  rightly  hdd  to  blame.  This  waa 
the  case  of  a  Tessd  almost  right  ahead,  at  such  a  distance 
that,  if  she  were  coming  towards  The  TdeeiUa,  the 
position  would  become  one  of  great  danger,  and  tho 
officer  in  charge  of  The  Teleiilla  ought  to  bare  seen  that 
danger,  and  to  bare  acted  on  the  probability  of  that 
Tessel  approaching;  he  ought,  acoordingly,  to  haTe  acted 
promptly,  and  not  haTing  so  acted,  but  haTing  kept  on 
at  the  speed  he  did  after  hearing  the  first  whistle,  he 
broke  aitide  13.  His  Teesd  was,  therefore,  rightly  held 
to  blame. 

LnfDLBT,  L.J. — I  am  of  tbe  same  opinion.  ITAe 
TeUtilla  heard  a  whistle  practically  right  ahead,  thougli 
slightly  on  her  port  bow.  After  hearing  that  whistle 
she  did  nothing  until  she  heard  the  second  whistle,  which 
dearly  showed  that  the  other  Tessel  was  approaching, 
and  immediatdy  afterwards  the  ooUidon  occurred.  The 
real  question  is  reduced  to  this :  What  ought  to  hat  d 
been  done  by  those  on  board  The  TeleeUla  when  the 
first  whistle  was  sounded  P  I  agree  with  tbe  learned 
president  when  he  says: — "This  state  of  facts  whioh 
they  put  forward  shows  that  immediate  steps  must  be 
taken  to  ascertain  in  what  direction  the  other  may  be 
going.  As  I  bare  myself  had  occasion  to  eay,  they 
must,  as  it  were,  put  themselTes  en  rapport  with  each 
other.  If  the  Teasels  continue  going  on  as  they  are  until 
another  whistle  is  heard— it  may  be  through  tiie  negU-^ 
geHce  of  the  other  Tessel— the  TSSsels  are  brought  into 


460 


THE  WEEKLY  REPORTER.     lApr.w^vm.}  VoL  XX 


HimOom. 


WamuT  V.  LiABOTD. 


Hxoi 


•Qfih  ptoadmity  tbtit  It  may  be  impoMlble  to  afoid  a 
•eXMnmr  It  b  dMkmlt  to  lay  down  any  goneral  rule, 
bttt  if  the  tint  whlette  la  not  te  off,  and  pfaetloally 
ahead,  at  in  thia  caee,  though  np  to  that  moment  the 
f  eeiel  la  going  at  a  moderate  epeed,  the  offloer  In  oharge 
ought  to  do  iometiiing  to  aeeextaia  the  podtlon  and 
aoQiee  of  the  other  TeieeL  Here  nothtaig  at  all  was 
done,  and  n  aeeme  to  me,  therefore,  that  The  TdetiUa 
wai  to  blame. 

Lopis,  L.  J,,  oonooned. 

App$al  diimUied. 

SoUdton  for  the  plaintiff,  BaUertU  S  Boche. 

Solidton  for  the  def endantii  IngUd$Wf  Ince,  S  CoU. 


Wifi  Cimtt  of  9uMtu 


Oban.  1H?«  1 
V.aB. 


'^  March  11, 15, 16. 

'Wtoteust  v.  Lbaboth.  (a.) 

Tni$U$  and  oestoi  qae  tnut^Jnveifmen^— i\>ieer  to 
inv€tt  in  TtaL  $eeuriUe$'-^Trade'^ Mortgage  of  frm^ 
hold  hriok^vard  fHUmod  a$  a  going  coneem — lUaUlity 
for  money  loiL 

A  jpower  to  invut  in  real  eeourttiee  doee  not  oMoHae 
trmateet  to  lend  money  on  mortgage  of  freehold  prem4ee$f 
the  9alue  of  which  depende  eipon  a  tirade  there  eairriod 
on. 

TruiUee  of  a  toiU  wUh  power  to  inveot  in  real  eeeitri' 
tlH  inveeted  dl,000  on  mortgage  of  a  freehold  hriek-yard 
woHh^  aoeording  to  em  ind^endent  valuaiUonf  more  than 
48,000,  indmding  huHdinge  and  machinerg,  ae  a  going 
oonoem.  They  aUo  iwoetUd  dS,000  on  morioage  of 
freehold  oeUagee.  Both  proporUee  had  greaUy  iepreei* 
aied  in  9alue» 

HM,  that  the  d3,000  wae  reaUy  invetted  on  the 
eeeurity  of  a  trade;  thai  thai  wae  not  authoriaed  by  the 
wiU,  and  that  the  irueteee  were  UaUefor  the  loee  of  the 
fande;  M  thai  thoy  were  not  liable  for  the  £f,000  ae 
the  eoidenee  ehowed  thai  they  had  acted  ae  prudent  men 
of  huineeep  and  wore  not  aneuferdUe  for  the  deteriora" 
Uonof  theproperty. 

Trial  of  action. 

By  this  action  oeeifU  que  truete  endearoored  to 
reooTer  from  trustees  £5,000,  part  of  the  trust  funds, 
which,  they  said»  had  been  improperly  infested,  and 
which  had  been  lost  by  the  depreciation  of  the 
Beouritles* 

By  his  win  of  the  19th  of  March,  1874,  Benjamin 
Whiteley  directed  his  trustees  to  infest  £5»000,  and  to 
pay  the  income  to  the  plaintiff,  Eliaabeth  Whiteley,  for 
her  life  for  her  separate  use,  and  after  her  death  to  hold 
the  fund  upon  trust  for  her  issue  as  she  should  appoint, 
and,  in  default  of  appointment,  for  her  children.  The 
iuTestment  clause  authorized  the  usual  trustee's  inrest- 
ments  and  **  real  securities  in  England  or  Wales." 

By  a  mortgage  of  the  12th  of  January,  1878,  the 
trustees  in?ested  £3,000  (together  with  a  further  sum  of 
£500),  part  of  the  £5,000,  upon  the  securi^  of  a  freehold 
brid^ttd  and  premises  aft  Pontefract,  in  the  county  of 
York;  and  by  a  mortgage  of  the  IBth  of  Juns^  1878, 
they  iuTested  the  other  £8,000  on  the  security  of  four 
freehold  cottages  in  Earl-etreet,  Salford. 

Both  these  properties  had  ao  deteriorated  in  Talue  as 
to  be  now  worth  mnoh  less  than  the  sums  adranoed. 

Before  oompleting  tbfo  mortgages  thetmsteee  senta  sur- 

(a.)  Beported  by  H.  0.  Bopn,  Esq.,  Barrister-at-Law. 


▼eyor,Mr.Uttley,torepottupontheseoiuity.  Hi 
the  8th  of  October,  1877}  tiiat  he  had  inapeetad 
yard,  and  that  the  propoeed  seonrityconaUted  of 
acres  of  land  adjoinhig  a  tnmpU»  ioad»  and  < 
beds  of  day  and  ooal,  buildings,  and  raaohim 
to  the  freehold.  That  he  was  aware  that  th 
be  a  large  margin  in  brich-worfcs,  em  ttie  mi 
constantly  being  worked  out ;  but  that  ha  eon 
land,  presalses^  and  freehold  fixtnrea  a  good  a 
£3.500. 

The  eame  snrreyor  stated  In  a  report  of  tl 
June,  1878,  that  be  had  examined  the  J 
property,  which  oonsisted  of  three  hooaaa  ai 
with  large  gardens,  in  a  good  locality,  and  ibal 
after  paying  a  chief  rent  of  £SS,  amonnted  to 
that  tiie  property  formed  a  good  aeomity  f 
In  neither  f^uation  did  the  surveyor  state 
what  he  considered  to  be  the  aetual  Tal 
property. 

In  October,  1884,  the  price  of  brioka  had  | 
from  83s.  to  17s.  per  1,000,  and  the  own< 
brickyard  were  adjudicated  bankmpte.  The 
the  Earl-street  property  never  paid  any  inten 
mortgage ;  in  Apri^  1879,  he  filed  apetition  f( 
tion,  and  the  trustees  had  been  in  poaaeasi( 
property  ever  since. 

The  evidence  showed  that  the  mortgagors 
£6,000  for  the  brickyard,  and  spent  £3,000  oi 
the  18th  of  January,  1878.  Several  aorve 
called  who  confirmed  the  above  report  from  ol 
made  in  1885,  but  they  all  valued  the  brick 
going  concern. 

At  the  time  of  the  mortgage  the  property 
)ect  to  a  mortgage  to  a  bank  fdr  £4,800,  whid 
off.  An  attempt  was  subsequently  made  to  s 
reserve  price  of  £5,000,  but  the  biddings  on] 
£3,000. 

On  the  other  point  it  appeared  that,  at  the  tl 
mortgage,  two  of  the  cottages  were  unlet; 
property  was  in  a  teit  state  of  repair,  and  su 
mortgage  for  £8,800  to  a  building  society,  at 
of  which  had  been  paid  off ;  and  that  an  att 
been  made  to  sell  this  property  also  in  1879, 
biddings  reached  £8,300,  the  reserve  being  £8,^ 

JfcMisn,  <?.(7.,  and  Seward  Brice,  iov  the  pi 
The  vaioe  of  brickworks  depends  upon  the  eo 
of  the  trade,  and  they  are  not  real  seonrities. 
mori^agee  the  tmsteea  aeted  without  solBoieBt 
aeeepted  inadequate  securities:  2n^  v.  Pari 
Beav.  411 ;  Budge  v.  Gummow,  80  W.  B.  1081 
Oh.  719;  Fry  v.  2*apson,  83  W.  B.  113,  88  Oh 
Bmethuret  v.  HaeKnge,  33  W.  B.  496,  30  Oh.  I 

Hemming,  Q.O^  Forlee,  Q.C,  and  Baker, 
defendants.— The  trustees  have  acted  as  prat 
would  have  done  in  their  own  affairs :  Bpeight  \ 
31  W.  B.  401,  38  W.  B.  435,  88  Ch.  D.  787,  9- 
1 ;  Godfrey  yr.  Faulkner,  83  Oh.  D.  483,  31  ^ 
805.  The  brickworks  were  authorized  as  an  inv 
OxUy  V.  Scarth,  51  L.  T.  N.  S.  698,  33  W.  B.  ] 

Marten,  Q.O.,  replied. 

Baoon,  y.O.— This  case  has  been  fully  inn 
and  the  facts  brought  clearly  before  the  coa 
complaint  of  the  plaintiffs  is  that  the  trustee 
authorized  to  invest  in  real  securities,  have  iBTe>^ 
funds  in  a  security  which  cannot  be  called  a  reel  i 
and  the  value  of  which  is  ascertained  not  to  be 
the  sum  advanced.  Now  the  motives  of  the  dd 
are  not  called  in  question ;  the  case  is  entMf  ^ 
any  allegation  of  negligence,  self-interest,  crij 
conduct  on  the  part  of  &e  trustees ;  it  is  redosed 
Marten's  argument  almost  entirely  to  this  iM 
that  the  trusts  on  which  the  tnisteea  held  fM 
did  not  authorise  an  adtanoe  on  the  seooxity  of  < 
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IQK  COITRT. 


WhITBLBT  v.  LbAEOTD.— PlAT  V.  KlOHOLMir. 


HiOK  OoimT. 


I  tiua  that  tlie  property  was  freehold,  but  on  the 
etice  I  rami  bold  that  they  did  advance  on  a  trade, 
that  tbe  trade  hat  become  TalaeleBS  so  that  they 
Lot  re  cover  the  money.  Now  I  know  of  no  case 
pt  that  before  Pearson,  J.,  in  which  a  brick-maklDg 
ci«Ba  baa  been  held  to  be  real  seearlty»  and  that  is 
point  to  which  my  attention  has  been  chiefly  directed. 
%t  tbe  moTtgagors  paid  for  the  brickyard  shows  that 
'  tb ought  it  worth  the  money,  bat  it  does  not  alter 
Datura  of  the  property.  The  mortgagors  have 
ime  bankrupt.  Fart  o{  the  ptoj^eitty  has  been  ex- 
ited hj  tbe  process  of  digging  np  the  clay ;  bat  that 
I  Dot  o^ect  tbe  question  that  it  Was  an  advance  on 
kde,  atjd  no  t  on  a  substantial  property.  The  valuation 
iu  ftt  tbe  time  by  Hr.  Uttley  shows  that  it  was  so, 
tbe  surveyor  in  his  notes  gives  a  list  of  various 
ale«  of  property  used  in  the  business,  and  in  his 
)rt  puts  no  apeoial  valuation  on  it ;  but  all  he  says  is 
;  be  ]»  aware  that  there  should  be  a  large  margin  in 
k works }  but  that  he  considered  the  land,  premises, 

freehold  ILitures  a  good  security  for  £3,500.  He 
I  on  to  flay  something  aboat  the  projects  then  under- 
m,  and  the  hopes  of  the  mortgagor  of  increasing  the 
Ibi  and  be  eays  that  if  carried  out  the  premises 
Id  be  au  equid)y  good  security  lor  a  larger  amount, 
he  concludes  by  remarking  that  in  his  opinion  they 
%  A  gi>od  se<iiiritv«  Now  that  is  verified  by  several 
t  witoee^e,  all  of  whom  proceeded  on  the  same 
ciplcA  and  arrived  at  similar  conclusions. 
ba?e  been  referred  to  another  case  of  which  I  know 
ling,  in  which  Pearson,  J.,  declined  to  follow  a  valua- 

sqade  by  Mr.  Uttley.  But  the  evidence  on  both 
1  ij  conclusive  that  Mr.  Uttley  is  an  experienced 
er  of  the  highest  character  and  knowledge.  Their 
enco  ia  dietinct  that,  from  what  they  saw  in  X885, 
rolaatioufl  are  perfectly  just  and  trustworthy.     All 

in  yrttj  clear  and  satisfactory,  but  the  question 
ther  the  triutees  have  acted  as  prudent  men  would 
I  doue  iu  tbeir  own  afEaira  stUl  remains,  and  the 
fer  to  that  question  must  determine  this  case.  The 
that  ncue  of  the  buildings  on  the  land  are  of  any 
Iftblc  value  apart  from  the  business  must  be  taken 

consideration ;    you  cannot  pull  them  down  and 
ove  them  to  anotiier  place,  nor  use  them  in  any  other 
What  remains  of  the  surface  is  not  of  any  use 
agricultural  purposes.    Giving  the  trustees  credit  for 
beat  Enotivea,  was  it  reasonable  thus  to  invest  money 
^rade  which  tbey  could  never  hope  to  see  again  unless 
trade  proved  profitable  P    They  advanced  43,000  on 
acres,  with  bouses  and  machinery,  the  value  of  which 
ended  cii  the  trade.    How  could  they  proceed  to  get 
r  monej  if  default  were  made  in  payment  P    They 
hi  forecloae  or  sell ;  an  effort  has  been  made  to  sell 
property,  but,  as  far  as  the  bidding  at  the  auction 
beeu  ascertained,  it  appears  to  have  only  reached 
[)00,  although  the  reserve  price  was  fixed  at  £6,000. 
re  tbe  trustees,  giving  them  credit  for  good  inten- 
se, justified  in  lending  so  large  a  sum  of  money  with- 
a  certain  J  clear  prospect,  by  legal  proceedings  or 
srwi^Gj  of  getting  it  back  again,  and  I  do  not  see 
b  tbey  had  tbe  slightest  chance  of  it  P    Are  trustees 
;i£ed  in  lending  money  on  a  trade,  on  the  haiard 
itber  it  be  fluccessful  or  not  P    I  think  not. 
?hen  aa  to  tbe  cottages,  that  question  is  on  a  totally 
ierent  footing*    There  were  four  tonements,  some  let 
I  eome  not  let,  subject  to  a  chief  rent  of  £20  per 
Lum,  and  £2^000  was  lent  on  that  security.    I  have 
beard  anything  to  show  that  the  trustoes  had  not  a 
feet  right  to  deal  with  that  as  they  did.    The  prop- 
f  waa  already  subject  to  a  mortgage  for  £2,200  to  a 
jding  eociety.    The  evidence  shows  that  by  the  rules 
tbe  society  an  inspection  by   three   persons   was 
^uary  before  effecting  a  loan  on  any  real  security, 
i  that  this  inspection  was  carried  out.    When  Mr. 
iiten  s»jfl  that  this  mortgage  differed  from  other 


mortgagee  I  cannot  agree  with  him.  The  loan  was  re- 
payable by  instalments,  but  thai  is  an  incident  of  all 
building  society  loans,  and  it  was  a  good  mortgage  for 
£2,200  notwithstanding.  I  think  the  plaintiffs  have  no 
right  or  reason  to  complain.  The  houses  have  become 
uninhabited  owing  to  I  the  general  depression,  but  that 
cannot  affect  the  trustees.  It  seems  to  me  to  have  bei^u 
a  perfectly  right  investment  of  £2,000^  but  as  to  the 
£8,000,  that  was  not  invested  on  real  securities  at  all 
within  the  terms  of  the  testator's  will,  and  the  plaintiHi 
must  succeed  to  that  extent  and  fail  in  the  other.  The 
trustees  must  pay  into  court  the  £3,000,  with  interest  nt 
four  per  cent,  from  August,  1884.  Nothing  U  imputed 
to  the  trustoes  except  that  they  mistook  the  terms  of 
their  power  of  investment,  and  they  most  have  their 
costs  in  respect  of  the  £2,000,  such  oosto  to  be  set  off 
agahist  the  £8,000.  As  there  was  no  intention  to  <lo 
wrong,  and  no  misconduct  such  as  to  necesfitate  their 
paying  costs,  there  will  be  no  order  for  oosto  against  the 
trustees  as  to  the  £3,000. 

Solicitors,  Jackion  &  Evam,  for  Jadmn  A  Jacf^n^ 
Middlesborough;  MackmzM  db  Bhodte,  for  God/re^ 
£Ao(i«s,  Halifax. 


Ohan.  Div.  1 
Kay,  J.    S 


March  ISi 


Peat  v.  NicHoisoK.  (a.) 

Mortgage  ^-^ForedoBure  action — Order  aUolute^Dis- 
charge  of  receiver — Money  in  receiver's  hande-^Opca- 
ing  fcredoiure — Further  account — Form  of  order. 

The  r«cetv«r,  opposnfed  h^ore  judgment  in  a  fore- 
eloiure  action^  received  rents  both  be/ore  and  afUr  th^ 
day  fixed  for  payment  of  the  mortgage  money. 

Held,  that  a  further  account  must  be  taken,  and  a 
further  period  of  one  month  from  the  date  of  the  neia 
oertiftcaU  given  to  the  mortgagor  to  redeem, 

Jenner^Fust  v.  Needham,  ante,  p,  409,  foUowed. 

Motion. 

The  action  was  for  foreclosure  of  a  mortgage.  On  tha 
22nd  of  January,  1885,  a  receiver  of  the  rente  and  profit  a 
of  the  mortgaged  property  was  appointed.  The  ordinary 
Judgment  for  foreelosare  was  ma4e  on  tbe  Slat  of  March, 

1885,  givmg  six  months  from  tbe  date  of  the  obiee 
olark'a  eertifloate.  The  chief  dark,  by  his  oertifleate, 
dated  the  10th  of  August,  1885,  found  that  the  sum  of 
£436  15s.  Id.  was  due,  and  fixed  the  6th  of  February, 

1886,  as  the  day  for  redemption.  The  defendanto  failed 
to  pay  the  amount  which  was  found  due  from  them*  On 
the  Idth  of  February,  1886,  Kay,  J.,  mada  an  oider 
absolute  for  foreeloanre. 

On  the  appointment  to  settle  the  minutes  tbe  regtstrat 
requhred  the  production  of  an  order  discharging  tbo 
receiver  before  the  final  order  was  passed,  on  the  ground 
that,  if  any  balance  appeared  to  be  due  from  the  re- 
ceiver, the  foreclosnre  would  be  opened.  It  appearfyd 
from  ai^  affidavit  of  one  of  the  plaintiffs  that  tbe  receiver 
had  received  a  small  sum  in  respect  of  tbe  rente  and 
profito  of  the  mortgaged  property  both  befora  and  after 
tiie  date  fixed  for  redemption. 

This  was  a  motion  on  behalf  of  the  plaintiifs,  asking 
that  the  receiver  might  be  discharged,  and  that  he 
might  be  ordered  to  pass  his  final  account  and  pay  the 
balance  to  the  plaintlfEt,  and  that  the  minutes  of  the 
final  order,  as  given  out  by  the  registrar,  might  be 
passed,  or,  in  the  alternative,  that,  if  necessary,  a  ftwh 
day  might  be  fixed  for  tiie  money  dne  to  the  plalntiSo, 
after  crediting  the  balance  to  be  reoelvad  from  the 
receiver,  to  be  paid  to  the  plaintUii. 

(a.)  Beported  by  W.  Ivmr  Ooox,  Bjq<,  Barristor-at- 
Law. 
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HiGK  Court. 


WabITB  v.  LA.WBBKGB. — ^Ik  KB  LaDT  HABTIirOS'  WiLL. 


HxasC 


Notice  of  this  motion  WM  aec? ed  on  the  delendanta, 
bat  they  did  not  appear. 

Seward  BHce,  for  the  motion,  refened  to  Jenner' 
Fust  ?.  NeedTutm,  anfe^  p.  409,  where  Pearson,  J.,  h^id 
that  a  fresh  account  must  be  taken  of  what  was  due  to 
the  plaintifb,  and  that  the  receifer  mast  pass  his 
accounts;  and  to  Farquhar  t.  Young,  30  Solicitobs' 
JovBKAL,  p.  304,  where  Ohitty,  J.,  made  the  order  dis- 
pensing with  the  account,  the  defendants  offering  no 
objection  and  submitted  the  matter  to  the  oonrt. 

Eat,  J. — In  this  case  I  shall  follow  the  practice  of 
the  court  as  laid  down,  by  FearsoDf  J.,  in  the  case  of 
JtnneT'Ftui  ?.  Ueedham.  It  seems  to  me  that  an 
injustice  might  be  done  if  I  did  not  take  that  course, 
because  the  amount  come  to  the  hands  of  the  receiver 
might  be  more  than  enough  to  discharge  the  debt  of  the 
mortgagor.  The  proper  order,  therefore,  will  be : 
Direct  the  recei?er  to  pass  his  final  account ;  pay  the 
balance,  if  any,  in  his  hands  to  the  plaintiffs  in  reduc- 
tion of  the  amount  due  to  them,  and  then  let  him  be 
discharged.  The  chief  clerk  must  certify  the  amount 
due  to  the  plaintiffs,  and  let  the  defendants  have  a 
further  period  of  one  month  after  the  date  of  the  certifi- 
cate to  ndeem. 

Solicitors,  Jack$on  cfc  Co.,  for  Jaekaon  A  Jackson^ 
Middle  sborough. 


Wabkb  v.  Lawbxnge.  (a.) 

Cepyright'^R^istration'^In/ringemmt — Injunction  — 
luue  of  writ  on  same  day  a$  regisiration^^Copyright 
Act,  1842  (5  <e  6  Viet.  e.  45),  s.  24. 

TJie  iaue  of  a  writ  on  the  tame  day  M  iuhsequmily 
to  t?ie  regiilraUon  of  a  copyright  tuffldentty  complies 
with  ioction  24  of  the  Copyright  Act,  1842,  to  enable  the 
person  making  the  registration  to  bring  an  action  for 
i^fringemenU 

Motion  in  an  action  for  infringement  of  copyright. 

The  plaintiffs  were  the  proprietors  of  the  copyright  in 
two  books  intended  for  the  use  of  ohfldren.  The 
infringement  was  admitted.  The  plaJntJffls'  copyright 
was  registered  at  Stationers'  Hall  on  the  9th  of  March, 
1886,  and  on  the  same  day  the  writ  in  this  action  was 
issued.  On  the  12th  of  March  the  defendants  wrote  to  the 
plalntiflB  offering  to  submit  to  a  perpetaal  Id]  unction 
on  the  terms  of  each  side  paying  their  own  costs. 

This  was  a  motion  by  the  plaintiffs  asking  that  the 
defendants  might  be  restrained  by  Injunction  from  in- 
fringing the  plaintiffs'  copyright  until  the  trial  of  the 
action  or  further  order. 

Section  24  of  the  Oopyright  Aot»  1842,in  effect  provides 
that  no  proprietor  of  oopyright  in  any  book  shall  maintain 
any  action  in  respect  of  sny  infringement  of  such  copy- 
right, unless  he  shall,  before  commencing  such  action, 
ha?e  caused  an  entry  to  be  made,  in  the  book  of  the 
registry  of  the  Stationers'  Company,  of  such  book,  pnr- 
■uant  to  the  Act. 

Ordham  Eastings,  Q.O.,  and  Upjohn,  for  the  motion. 

Astion^  Q.O.,  and  Northmore  LcMrenee,  eowtrd,-^ 
There  is  no  evidence  that  the  registration  was  made 
before  the  writ  was  issued.  Even  assuming  that  there 
is,  the  oonrt  cannot  divide  a  day,  and,  therefore,  will  not 
oonsider  that  there  has  been  a  suiBBdent  compliance 
with  section  24  of  the  Act%     If  the  registration  was 

(a.)  Bepoited  by  W.  Ivdcbt  Coos,  Esq.»  Bairister-at- 
Law. 


made  on  the  same  day  as  the  writ  was 
impossible  for  the  defendants  to  see  it    The 
ought,  therefore,  not  to  be  called  apon  to  pa/ 
curred  beyond  he  date  of  their  submissioD. 

Evidence  was  then  given  on  behalf  of  ths 
by  H.  Wame  that  he  made  the  entiy  at  ~ 
Hall  at  1.30  p.m.  on  the  9tb  of  March,  1886^ 
to  his  knowledge,  the  writ  in  the  action  wm 
till  later  on  that  day. 

Sat,  J. — ^In  this  case  a  motion  is  made  t»  I 
the  defendants  from  infringing  the  plalntiffli'i 
The  defendants  admit  that  thej  have 
plaintifb'  copyright  by  importing  from 
selling  books  which  (although  the  defaDdaati  i 
aware  of  the  dronmstanoe)  were,  In  faet» 
imitations  of  the  plaintifb'  books. 

A  technical  objection  was  raised  on  behalf  < 
fendants  that,  under  the  Oopyright  Act; 
necessary  that  the  book  should  be  registeiedl 
ers'  Hall  before  the  commencement  of  the  f 
witness  was  called,  and  it  appears  from 
that  the  writ  was  issued  on  the  same 
registration  was  made.    The  registration  ^ 
half-past  one  o'clock  on  the  9th  of  Mareh,  i 
same  day,  but  at  a  later  hour,  the  writ  was  ; 
was  said  that  the  court  would  not  take  i 
fraction  of  a  day.   Unless  obliged  by  sons 
hold  that,  in  a  matter  of  thia  Und,  the  < 
divide  a  day  into  fractions,  I  shall  dedbis 
a   oondusion   so   manifestly  absurd.     Ths 
Stationers'  Hall  having  l^eia  made  befoie  f~ 
issued,  although  on  the  same  day,  the 
the  Act  has  been  thereby  satisfied.    Tbm\ 
consent  by  the  defendants  to  a  perpetaal  i  ' 
to  this  being  treated  as  the  trial  of  the  i 
therefore,  bound  to  grant  a  perpetaal  inju 
give  the  plaintiih  their  costs.    There  will  be  nj 
as  to  profits  made  by  the  sale  of  the  book.  ne| 
ants  must  undertake  to  send  back  to  f 
the  books  as  remain  in  their  possession. 

Solidtor  for  the  plaintiffs,  T.  8.  Cox. 

Solidtors  for  the  defendants,  Davidson  A  i 


Ohan.  Diy.  I 
Kay,  J.    J 

Jh  rS  LaDT  HAflTOTGS'  WllL 

Halleti  v.  HAsmros.  (o*) 

Wtll^Primary  fund  for  payment  of  HaUUtif^^ 
— Exoneration— Specific  gift    charged  fsiA 
Besiduary  gift  charged  with  debts^Two  "' 
charged  with  debts. 


^i 


The  fundi  of  tlie  eeoond  marriage  .. 
testatrix  were,  at  her  death,  suhjed  ^  ^  ^L 
therein  of  her  husband,  who  survifoed  *^' f*?^ 
being  no  children  of  the  marriage,  theywmsia* 
to  the  testalrix't  appointment  by  wiXL  j. 

By  fur  wiU,  which  was  made  in  exerdterfy 
vested  in  her  by  the  settlement,  ehe  gavsetri^ 
{not  being  part  of  the  corpus  of  the  fundi  tv^^ 
setUement)  upon  trust  after  payment  ^^^^JJ^ 
event  of  her  predeceaeing  her  Kuiband,  of  ^ 
funeral  and  teetamtntary  expenHi,  to  her  "^ 
attaining  tweniy'One.  . 

Ber  rmiduary  bequtit  {which  paaed  ikflSM 
to  the  ieeond  marriage  iettlement)  the  mads  «9^ 
pay  her  dMi,  legacia,  and  funeral  and 

(a.)  Reported  by  Hbkby  T.  Uir,  Esq.,  B«t««^ 
Law* 


Mi 
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kOom. 


Is  BX  Lady  Habtikos'  Will.— In  si  Wblloomb's  Tradi-Maww. 


HlOH  Gou&T. 


|IHm2  ikmatio  ihree-fouriJa  for  ?her  nephew, 
^^^  fourth  for  her  niece. 

^flie  h^Mband  ^ving  survived  the  teitatrix, 
t^ffketekOemuithepaidoutofihe  moneye 
h9i,9nd  not  out  of  the  residue;  ae  her 
al  Aarging  the  moneyt,  was  to  have  a  turn 
M  m  mmt,  for  the  necessary  payments— -the 
^iuthand  survived  her;  the  residue  and 
S  if  he  predeceased  her. 

.  in  fhiB  case  hezo  reported  relfttee  to 
.  to  wbkh  yna  the  primary  or  proper 
fsjmmi  at  the  deMe,  faneral  and  teeta- 

ot  tlie  teetatrix,  Lady  Haatliigf . 
„„mt  dated  the  9th  of  September,  1873, 
naniige  of  the  teetatrix,  then  the  widow 
^  with  the  defendaDt,  Robert  Heane, 

kNttled  oertain  property  upon  trost  for  her. 

^lilh  lemainder  to  Bobert  Heane  for  life, 
d)  there  was  no  ohild  of  the  marriage 

I  iibtuB  a  Tested  interest  in  the  traat  fands, 

tt  aforeeaid,    upon  saoh  truste  as  the 

1  sppoint  by  will  or  oodieil. 

.had  no  ohfldren  by  either  marriage,  and 

tiie  defendant,  W.  T.  Hastings,  and  the 

HsQett,  who  were  her  nephew  and  nieoe 


,  dated  the  IMi  of  February,  1880,  which 
I  to  he  made  in  exercise  and  exeontion  of 
ited  in  her  1>y  her  marriage  settlement, 
J  of  September,  1873,  the  testatrix,  after 
■  to  her  nephew  and  nieoe,  bequeathed  to 
..J  aad  tmsteefl  '*  aU  moneys  whioh  may,  at 
fmj  deeease,  be  owing  to  me  either  in  respect 
!  eonent  aoooant  with  any  banker  (not 
Jl  the  corptim  of  the  funds  for  the  time 
-Jttofhe  trusts  of  my  said  settlement),  or  in 
i  tnodfed  inoome  upon  trust  (after  payment 
T  U  nent  of  my  predeceasing  my  husband, 
"1  tti  funeral  expenses,  as  well  as  of  my 
pises  for  the  time  being),  for  my  said 
to  be  paid  to  him    ...    on  his 
f  A*  age  of  twenty-one  years,  for  his  own 
^ttaiDd  benefit."   She  then  bequeathed  oertain 
]  to  he  paid  after  the  decease  of  her  husband  if 
Innire  her.  And  she  gaTe,  derised,  appointed, 
"^hed  all  her  real  and  personal  estate,  not 
i  otherwise  bequeathed,  unto  and  to  the  use 
^ton,  their  heirs,  executors,  and  administra- 
Btnvt,  that  they,  or  the  surrifor  of  them,  and 
*>■  or  trustee  for  the  time  being  of  her  will, 
'*«>KKm  as  oonTeniently  may  be  after  my  hus- 
rJnth,  or  m  his  lifetime  if  he  shall  consent,  sell, 
siBd oonTert  into  money  all  my  said  estate  whioh 
lit  oonibt  of  money,  and  shaU,  out  of  the  pro- 
rtteicof  aod  the  money  of    whioh    I   shall  be 
ni  at  my  death  (subject,  nerertheless,  to  the 
}  ef  moneys  to  my  said  nephew  hereinbefore 
^)»  W  my   debts,   pecuniary   legacies,   and 
|ttd  testamentary  expenses,  and  shall  in?est  the 
^  of  the  asld  moneys  in  their  or  his  names  or 
^maaaer  therein  mentioned,  and,  subject  to  an 
k^  ga^  three-fourths  of  the  trust  funds  in 
■lie  nephew  on  his  attaining  the  age  of  twenty. 
a  lie  reourinhig  one-^fourth  in  trust  fox  her  niece 

^><l^ew  and  niece  both  attained  the   age  of 
""^  7«n  in  the  lifetime  of  the  testatrix. 

^  '  fwrm,  Q.O.,  and  CoU,  for  the  plaintiff,  the 
P%  Wended  that  the  fund  gi? en  to  the  nephew 
Pv^  the  primary  fund  for  the  payment  of  the 

■■•ude^naei. 

^^^  floit^f,  Q.G. ,  and  Fhipson  BedU,  for  the 


nephew,  oontended  for  the  payment  of  the  debts  and 
expenses  out  of  the  residue.  ^  •-.  -;, 

They  referred  to  Browne  t.  QtoorMridge^  4  Maaa. 
495.  [Kat,  Jm  referred  to  KUford  t.  Blayney,  33 
W,  E.  630,  34 16.,  109,  29  Oh.  D.  146,  31  Ih.  56.] 

Fieeher,  Q,0.,  and  /.  G.  Wood,  for  the  husband, 
upon  a  question  not  here  reported. 

2^Y,  J.— What  I  haTe  to  do  in  the  case  of  this  will 
is,  if  possible,  to  make  the  two  clauses,  whioh  are  looked 
upon  as  inconsistent,  both  of  them  operati? e,  and  to 
find  out  whether  the  residue  is  exonerated,  under  the 
circumstances,  from  the  payment  of  the  testatrix  s 
debts,  funeral  and  testamentary  expenses.  In  this 
wiU  the  testatrix  first  of  all,  as  I  take  it,  makee  a 
gift  to  her  nephew  of  a  fund,  after  payment  there- 
out, in  the  event  of  her  pre-deoeasing  her  husband, 
of  her  debts,  funeral  and  testamentary  expenses. 
Subsequently  to  this,  in  the  same  will,  the  testatrix 
appointed  and  bequeathed  all  her  real  and  personal 
estate  not  otherwise  tiiereinbefore  bequeathed,  upon 
trust,  "  after  her  husband's  death,"  thereout  to  pay  her 
debts,  pecuniary  legacies,  and  funeral  and  testamentary 
expenses*  The  effect  of  the  two  clauses  is  to  proride  for 
the  payment  of  the  debts  in  e? ery  e?ent.  If  her  husband 
doee  not  pre-decease  her,  then  the  fund  giren  to  the 
nephew  is  lUble  to  them,  for,  in  that  erent,  the  hus- 
band having  a  veeted  interest  in  the  settlement  funds, 
there  would  be  no  other  fund  in  hand  out  of  which  they 
could  be  paid.  If,  on  the  contrary,  her  husband  pre- 
deoeases  her,  that  makes  the  settlement  funds  available 
for  the  purpoee  of  paying  the  debts,  and,  in  that  event, 
there  is  no  neoessity  for  charging  what  is  given  to  the 
nephew.  This  view  of  the  wiU  seems  to  me  to 
make  it  quite  consistent  in  its  various  parts.  The 
result  is  that,  the  husband  having  survived  the 
testatrix,  the  f tmd  given  to  the  nephew  is  liable  to  the 
payment  of  the  debts  and  expenses,  and  I  understand 
that  the  fund  is  sufOdent  for  the  purpose. 

Solicitors  for  the  plaintiff,  Torr,  JanewaySt  Oribhlet 
A  Oddie. 

Solicitors  for  the  defendant,  Stevenson  &  OouldweU. 

SoUoitors  for  Mr.  Heane,  FT.  A  J.  Fhwer  <ft  Nuseey, 
for  E.  N.  Heme,  Newport,  Salop. 


ltaroh8< 


Ohan.  Div.  1 
Ohitty,J.  j 

in  r#  Welloohe's  Tbadb-Harks.  (a.) 

Trade-mofh  —  Erroneous    regisiraUon  —  QoodwiU  — 

Assignment -^B/ediJUaUm^Pci^enU,   Designs,  and 

Trade^Marks  Act,  1883  (46  ik  47  Viet.  o.  57),  s.  70. 

In  1880  B.  A  Oo.,  as  London  agents  of  M.  4b  Co., 

ofNewYorh,  regidered  for  them  a  certain  trade-^nark 

inthenameof  W.,  a  memher  of  the  firm  of  B.  A  Co., 

and  in  1882  another  trade^vMrh  in  the  name  of  B.  A  Co. 

B.  A  Co.  had  no  interest  in  the  goodwill  of  the  business 

in  respect  of  which  the  irade-marks  were  registered. 

In  December,  1882,  W.  signed  a  dedaraUon  of  trust, 
and  in  Augu^  1884,  W.  and  B.  A  Co.  executed  a 
deed  containing  a  recital  that  the  marks  were  the  property 
of  M.  A  Co.,  and  purporting  to  assign  them  to  that 
firm.  W.  and  B.  A  Co.  disclaimed  any  beneficial 
ownership  in  the  marks. 

Held,  that  M.  A  Co.  ootdd  cMain  regietratum  of  the 
aseignment  under  section  70  qf  the  FatenU,  Designs, 
and  Trade^Marks  Act,  1883,  as  an  assignment  made 

(a.)  Beported  by  V.  m  B.  Fowxb,  Esq.,  fearrlster-at- 
Law* 
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In  KB  Wblloomb's  Tradb-Mabxb. 


in  connection  with  the  goodwill  q/  ih«  huiineis/or  which 
the  marks  had  been  rejietvnd* 

HotioD. 

MeMN.  MoEmmh  k  RobbinB  carried  on  boalnees  as 
wholesale  chemists  and  druggists  in  New  York  and  also 
in  England,  and  their  agents  in  England  were  Messrs. 
Burroughs  &  Welloume.  In  pursnanoe  of  instructions 
received  from  their  principals,  Messrs.  Burroughs  & 
Wellcome  registered  one  trade*mark  in  May,  1880,  in 
the  name  of  Mr.  Wellcome,  a  member  of  their  firm,  and 
in  March,  1889,  another  in  the  names  of  the  partners  of 
the  firm.  In  point  of  fact,  the  trade-marks  in  question 
had  always  been  used  in  connection  solely  with  the  busi- 
ness of  McKesson  &  Bobbins,  and  Burroughs  k  Well- 
come had  no  interest  in  the  goodwill  and  no  interest  in 
the  buiiness  beyond  that  of  agents.  It  was  admitted 
that  neither  the  firm  of  Burroughs  ft  Wellcome  nor 
Wellcome  had  any  beneficial  interest  in  the  trade-marks. 

On  December  12,  1889,  Wellcome  executed  a  deed 
on  behalf  of  himself  and  his  firm,  declaring  the 
trade-marks  to  be  held  in  trust  for  McKesson  k 
Bobbin*;  and  on  August  S7,  1884,  Wellcome  and 
Burroughs  k  Wellcome  executed  a  deed  containing  a 
redtal  that  tha  marks  were  the  property  of  McKesson  k 
Bobbins,  and  purportfaig  to  assign  them  to  that  firm. 
Since  ^at  date  Tarioua  members  of  the  firm  of 
McKesson  k  Bobbins  had  retired,  and  the  usual  deeds 
had  been  executed  on  their  retirement 

McKesson  k  Bobbins  now  mored  that  the  register  of 
trade-marks  might  be  rectified  by  removing  therefrom 
the  names  of  Burroughs  k  Wellcome  and  the  name  of 
Wellcome  as  the  respectiTe  owners  of  the  trade-marks, 
and  by  entering  thereon  the  names  of  the  persons  con- 
stituting the  applicants'  firm. 

The  applicants  relied  on  section  70  of  the  Patents,  fte.. 
Act,  1888,  which  is  as  follows :— "  A  trade-mark,  when 
registered,  shall  be  assigned  and  transmitted  only  in 
connection  with  the  goodwill  of  the  business  concerned 
in  the  particular  goods  or  classes  of  goods  for  whiak  it 
has  been  registered,  and  shall  be  determinable  with  that 
goodwill." 

BmMTt  Q»C,,  and  Northnwre  Lawrenee^  for  the 
motion,  relied  on  In  re  Farina*$  Trade^markit  89 
W.  B,  391. 

Stirling,  for  the  OomptroUer-GleneraL — In  In  re 
Farina^B  Trade-marJce  the  assignment  was  by  the  ad- 
ministrator of  a  testator  who  had  an  assignable  interest. 
It  was  decided  in  Ex  parte  Lawrence,  In  re  Marler^t 
Trade-mark,  29  W.  B.  392,  that  where  a  person  registers 
in  his  own  name  the  trade-mark  of  another  person  with- 
out the  knowledge  or  consent  of  the  true  proprietor,  the 
registsr  cannot  bo  rectified  by  transferring  the  registra- 
tion into  the  name  of  the  true  proprietor.  • 

Ghittt,  J. — I  am  satisfied  upon  the  eyidence  that 
Messrs.  Burroughs  k  Wellcome  did  not  register  the 
trade-marks  in  their  own  names  wrongfully,  but  fot 
the  benefit  of  Messrs.  McKesson  k  Bobbins.  Messrs. 
Burroughs  k  Wellcome  had  no  interest  in  the  goodwill, 
though,  of  course,  they  had  an  interest  in  the  business, 
as  they  were  getting  a  commission,  and  they  were 
interested  as  agents  generally. 

Now,  the  question  is  whether,  under  the  circumstances, 
McKesson  k  Bobbins  ought  to  be  put  to  making  a  new 
application,  and  thus  giTing  notice  to  the  public  by 
means  of  advertisement,  or  whether  they  can  rely  upon 
the  assignments  so  executed. 

I  am  satisfied  that  it  would  be  too  narrow  a  con- 
etmction  of  section  70  to  read  it  as  if  the  assignment  of 
tiie  trade«>mark  must  be  contemporaneous  with  the 
assignment  of  the  goodwilL  But  the  point  remains 
whether  there  must  not  have  been  some  assignment  of 
the  goodwill  tiom   the  penoB  who    la  the  registered 


proprietor  of  the  trade«mark.  Now  it  seei 
that,  if  I  accede  to  the  application  in  the  pre 
I  shall  not  be  infiicting  on  the  public  any  in]i 
the  meaning  and  the  fair  scope  of  the  Act  of  I 
because  I  think  that  the  goodwill  having  8 
longed  to  the  applicants,  and  the  registrati 
been  by  their  agents,  and  lor  their  be 
the  case  does  fairly  come  within  the  wo 
section,  and  that  the  assignment  reallj  la  on 
nection  with  the  goodwill  of  the  buaineoa. 

The  section  does  not  say  in  terma  that  th 
must  have  been  assigned,  oertainly,  aa  I  hi 
does  not  say  that  it  is  to  be  aesi|pMd  by  ai 
poraneous  instrument.  It  appears  to  aaa  tb 
now  asked  for  at  the  bar  is,  in  substaaoa.  withi 
ef  this  aeetion,  beoaase  the  goodwiU  of  the  b 
always  been  vested  in  the  penons  who  aia  no^ 
I  am  not,  in  this  part  of  the  Judgment,  apeak 
subsequent  variatloas  whi^  have  takan  pi 
titie  of  the  partnership. 

I  think  my  decision  falls  within  the  prinol] 
decision  of  the  late  Sir  Oeorge  Jaaael 
Farina'e  Trade-mark.  Sir  George  Jeaael 
that  ease  a  difBonlt  ene.  and  I  am  aatiafli 
would  not  have  adopted  the  narrow  aonal 
which  I  have  relened,  and  that  he  would  not 
sidered  that  to  be  a  difficult  point  at  all — ^ns 
by  the  Aet  there  must  have  been  a  centamporB 
nearly  contemporaneous,  assignment  oi  th 
and  of  the  trade*mark.  But  the  difflonlty  be 
have  considered  arose  from  thefapt  that  the  I 
which  belonged  to  the  firm  had  i>een  regiate 
name  of  one  of  the  partners,  and  he  aaid,  in 
judgment,  "  On  the  whole,  taking  into  ooi 
the  faot  that  the  applicants  are  alread j  entitl 
whole  of  the  goodwiU  of  the  boaineaa  with 
trade^marks  have  always  been  used,  I  thin] 
course  euggeeted  by  Mr.  Bigby  may  be  adopt 
passage  seems  to  me,  in  principle,  to  oover  ti 
eaae.  Bat,  however  that  may  be,  I  deoidi 
upon  my  own  view  of  the  feotion  of  tli 
Parliament,  though  I  am  satisfied  .  that 
Sir  Oeorge  Jessel's  opinion  was  not  adve: 
oondnsion  at  which  I  have  arrived. 

In  E»  parte  Lawrence  Bra.,  In  re  MarU 
mark.  Sir  George  Jessel  appears  on  the  fac 
come  to  the  oonelnsion  that  Marler  had  registei 
fully  in  the  sense  of  intending  to  keep  the  t 
for  his  own  boainsss.  Aeoording  to  Sir  Geor 
view,  Marler  intended  to  appropriate  the  ti 
and  registered  it  with  that  view,  so  that  the  n 
was  never  a  ref^stration  in  connection  with  ti 
business  at  alL  That  dUtinguishes  MarUf'i 
the  case  before  me. 

I  think  this  eaae  f^Ola  within  the  acope  of  tl 
I  am  satisfied  that  I  do  no  injury  to  the  pu 
therefore,  I  make  the  cider  in  the  form  n< 
The  order  will  be  to  direct  the  registration  of  t 
m«it  of  August,  1884,  and  of  any  snbsequsi 
ments  made  upon  changes  in  the  applicants'  fii 
to  say,  the  applicante'  names  are  to  be  on  the  j 
the  proper  way.  That  will  leave  on  the  n 
persons  who  are  shown  to  be  the  assigns  upon 
of  the  various  deeds.  In  order  to  get  rsgistcat 
preeent  apparent  owners  of  the  business,  i 
necessary  that  such  deeds  be  produced  to  i 
troUer.  The  notice  of  motion  teust  likewise  be 
Mr.  Bomer'a  clients  moat  pay  the  costs  of  t 
troUer. 

Solicitors,  HoUamif  Son,  A  Opward;  Mid^ 
Board  of  Trade. 
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ti.(lIitlieirindA.  L.  Smith,  JJ.)  liar.  16,19,83. 

WxBUv  V.  Ballaxd.  (a.) 

}  UMdy  Adt^  1880  (48  (ft  44  Vid.  c.  43), 

^irfidfeft  1  ;   iedicm  S,  «M&.Me<fon  3—De/ed 

of  way — CofilrtMory   negligence-— 

[i^ihe  Emphyeri*  UcMUy  Ad,  1880,  if 

r,  terpen  mmj  5y  a  worikmafi  trnJ^r  <^ 

Kieei  up  the  d^ence  either  of  common 

I  or  that  the  servant  had  oontraded  to  take 

dfthehtown  ri$k$  attending  the  engag$mmty 

)mfHt  up  the  defence  that  the  eervant  knew  of 

itad  did  not  eammunicaie  it  to  the  employer. 

</  oonMhutary  negligence  i$  ttill  left  to 

HoranMr  tffiaL 

V  an  aetion  bioa^t  aadtr  the  Employen'  Lia* 

^1880,  in  the  Harjlebone  Ooont7  Court,  before 

1  Judge  Stonor,  without  a  lary,  hy  the  widow 

~i  killed  while  in  the  oef endanf  ■  employ- 

ime  aa  foUowa :— Oii«hal4fliof  Beptember, 
deeeaaed  waa  cNrdered  hj  the  defendant'a 
^^  a  large  ateam  engine,  and  weni  to  the 
m  lor  that  purpose.  The  engine^icom  alao 
I  a  imall  donkey  engine  lor  the  porpoee  of 
^>r  into  the  toilers.  At  this  time  the  water 
I VM  Tery  low,  and  there  was  less  than  two 
Eattie  meter,  at  which  height  it  was  proper  to 
^^hito  the  boilers,  and  it  was  suggested  that 
A  before  proceeding  to  the  large  engine,  had 
I  to  tun  on  the  steam  to  the  donkey  engine  in 
» i^  it  working  and  to  pump  water  Into  the 
HI  engine-rocm  was  about  seven  feet  wide, 
"im  two  pip«s  running  across  the  room  close 
Mmtejing  steam  to  the  two  engines  respeo- 
li.**  P*^  couTeyiDg  steam  to  the  donkey 
PMNiiia  TalTe  to  turn  the  steam  on  and  off, 
TmL  '"^^  ^  ^  ladder  resting  upon  the  other 
\Sr^  was  not  lerel,  and  therefore  the  ladder 
^•l«!7  rest  on  it.  There  was  a  lower  TalTe 
nbe  tuned  off  by  a  person  standing  on  the 
>  It  VIS  not  so  couTenient  to  use,  and  was  not 
_j[y«  flhortty  after  the  deceased  had  entered 
PM  foom,  the  foreman,  finding  tiiat  the  large 
^*<^*pot stopped, looked  In  at  the  engine-room  win- 
Iftmnd  the  deceased  lying  between  the  foot  of  the 
FiMs  vbeel  which  was  in  motion,  with  a  ssTere 
f  l»  h^  head,  evidently  caused  by  the  wheel,  and 
^Ma  aire  piodwced  instantaneoufl  dsalh. 
*J*»Mdoottity  oourt  Judge  held  that  the  ladder 
MdsBgnoQfnethod  of  getting  at  the  ?alve,  and 
»**  t  dsfeet  in  the  condition  of  the  way  within 
Jmg  of  the  lUoployen'  UabiUty  Act,  1880,  and 
UHiikttoc  the  plaintiit  lor  damagea  to  the  fuU 

Wobtidned  for  a  new  trial,  on  the  gcoond 
R*^Vtt  no  evidence  to  support  the  finding,  and 
Ir^  IM  eontiibntory  neg^noe  on  the  part  of 

>  Q.a,aad  J(r«2iM?iier,showed  cause  against 

^0.0^  Forreif  FiOton,  and  MarehdU  ffdO,  in 
■•wtbeaifl, 

1^  Our.  adv.  vtdt, 

^..?^A.  L.  Smizk,  J.,  deUTcred  the  Jndg* 
t.<«A  point  of  Teiy  general  appliotttioii 
kte— fie,  as  to  what  defences  are  now 
vbeu  sned  by  a  workman  under  the 


^'Vwaby  A.  P.  PwujBVAi.  Knp,  Esq.,  Batrister- 
a^Law. 


Employers'   Liability  Act,  1880.     To   determine  this 
it  is  necessary  to  bear  in  mind  how  the  law  stood 
prior  to  the  passing  of    the  Act.    A  servant  might 
have   sought   redress   from   his    master   for   personal 
injuries  subject  to  any  defence  the  master  might  set  up 
in  the  following  cases : — (a.)  for  injuries  sustained  by 
the  servant  bv  reason  of  the  negligence  of  the  master 
himself  ;  (h.)  for  injuries  sustained  by  reason  of  the 
negligence  of  a  servant  acting  within  the  8C(^  of  the 
master's  employment ;   (c.)  for  injuries  sustained  by 
reason   of   the    master    having    negligently    provided 
defective  or  dangerous  implements  or  materials.     To 
these  causes  of  action  the  master  might  have  set  up 
among  others  the  following  defences — traverse  of  the 
negligence  or  contributory  negligence  in  the  plaintiff. 
These  defences  the  master  had  irrespeotive  of  the  fact  of 
his  being  the  master  and  the  plaintiit  being  his  servant. 
The  master,  however,  had  also,  in  addition  to  the  above- 
mentioned  defences,  two  other  defences  emanating  out  of 
the  relative  positions  of  servant  and  master,  and  peculiar 
thereto.    He  had  to  the  second  above-mentioned  action 
what  I  may  term,  for  the  sake  of  brevity,  the  defence  of 
common  employment.    He  had  also  to  the  third  men* 
tioned  action  the  defence  that  the  servant  had  contracted 
to  take  upon  himself  the  known  risks  attending  upon 
the  engagement.    As  to  the  last  defence  see  Iper  Lush, 
J.)  Bro^  V.  Courtney,  20  L.  T.  N.  8.  440, 17  W.  B. 
0.  L.  Dig.  84;  Qnffithe  v.  Qidlow,  3  H.  4;  N.  648, 
6  W.  B.  0.  L.  Dig.   61 ;   and  Holmes  v.  Olarke^  9 
L.  T.  K.  8. 178.    In  what  way,  then,  has  the  Employers' 
LlabiUty  Act,  1880,  affected  the  position  of  the  master 
when  sued  by  a  workman  under  the  prorisions  of  the 
ActP    By  section  1  it  is  enacted  that,  where  personal 
injury  is  caused  to  a  workman,  the  workman  shall  be  at 
liberty  to  sue  his  employer  for  the  five  matters  deslg-* 
nated  in  the  section  as  qualified  by  the  second  section, 
and  that  in  such  actions  the  workman  shall  have  the 
same  rights  of  compensation  and  remedies  against  the 
employer  as  if  he  (the  workman)  had  not  been  a  work- 
man of,  nor  In  the  service  of,  the  employer  nor  engaged 
in  his  work.    What  is  the  meaning  of  that  P    In  my 
judgment  it  means  that  the  workman,  when  he  sues  the 
master  nader  the  provisions  of  the  Act  for  any  of  the 
five  matters  designated  in  it,  shall  be  in  the  position  of 
one  of  the  pubUe,  and  shall  not  be  In  the  position  in 
which  a  servant  theretofore  was    when  he   sued  his 
master.    In  other  words,  the  master  shall  have  all  the 
remedies  he  theretofore  had  against  any  one  of  the 
public  suing  him,  but  shall  not  have  the  special  defences 
he  theretofore  had  when  sned  by  his  servant*    What, 
then,  is  the  result  P    It  is  this;  that  the  defence  of  conr 
tributory  negligence  is  still  left  to  the  employer,  but  the 
defence  of  common  employment^  and  also  the  defence 
that  the  servant  had  contracted  to  take  upon  himself  the 
known  risks  attending  upon  the  engagement,  is  taken 
away  from  him  when  sued  )>y  a  workman  under  the  Act. 
I  aohere  to  what  I  said  and  also  to  what  my  brother 
Gave  said,  in  the  case  of  Stuart  v.  Evane,  31  W.  B. 
706|  aa  to  the  defence  of  contributory  negligence  still 
being  preserved  to  the  master  when  sued  by  a  workman 
under  the  Act.    In  my  Judgment,  however,  the  Legisla- 
ture, while  taking  away  from  the   employer  the  two 
defences  above-mentioned,  has  given  him  a  statutory 
defence  under  section  2,  sub-section  3.    It  is  this  :— 
The  employer^  when  sued  for  a  defect  in  the  ways»  plant, 
or  machinery,  may  set  up  that  the  servant  knew  of  the 
defect,  and  did  not  communicate  it  to  him  (the  e^iplover) 
or  some  other  superior  olQcer  In  the  same  service.    Thii, 
if  provedi  would  avail  the  master  as  a  defence,  and  the 
only  excuse  which  the  workman  would  have  lor  not 
commnnieating  the  known  defect  would  be  to  establish 
that  he  was  aware  that  the  master  knew  of  it.    The 
Lsgialatttre  has  taken  ffoai  the  emplojer  two  defences 
and  given  him  another.    This,  in  my  judgment^  Is  the 
efieot  of  the  flmployeia'  Liability  Act,  1880. 
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I  now  apply  this  to  this  case.    The  learned  eoanty 
court  jadge  gaTe  Judgment  for  the  plaintifl  for  £156. 
He  found  that  there  was  a  defect  in  the  condition  of  the 
ways  or  plant  within  the  meaning  of  section  1,  sub-sec- 
tion 1,  as  qualified  by  section  2,  sub- section  1,  of  the  Act. 
He  found  that  though  the  deceased  man  had  known  of 
the  defect,   he  had  been  excused  from  informing  the 
defendant  of  it  because  he  had  been    aware  that  the 
defendant  had  known  of  it.    He  did  not  find  that  the 
deceased  man   had   not   been  guilty  of   contributory 
negligence.    Against  these  findings  a  rule  was  obtained 
caUing  upon  the  plaintifC  to  show  cause  why  the  Judg- 
ment obtained  should  not  be  entered  for  the  defendant 
on  the  grounds  (1)  that  there  was  no  evidence  of  a 
defect  in  the  plant;  (S}  that  the  accident  arose  from 
the  improper  use  of  the  plant ;  and  (3)  that  upon  the 
facts  the  plaintifE  was  guilty  of  contributory  negligence. 
The  second  and  third  grounds  are  practically  the  same. 
Against  this  rule  cause  was  shown  before  my  brother 
Mathew  and  myself  a  few  days  since.    It  should  be  borne 
in  mind  that,  this  being  an   appeal  from  the   county 
court,  we  are  not    entitled    to    consider  whether  the 
findings  of  the  county  court  judge  are  or  are  not  cor- 
rect as  a  matter  of  fact,  or  such  as  we  should  ourselves 
have  found.    The  sole  point  open  to  us  upon  appeal  is 
on  any  question  of  law,  and  as  such  if  there  is  any 
evidence— and  by  that  I  mean  >easonable  evidence — ^to 
support  the  Judge^s  findings.    If  there   be  then  the 
findings  are  absolute.    As  to  the  second  point — viz.,  as 
to  the  defect  in  the  ways  or  plant,  it  was  argued  that 
inasmuch  as  the  ladder  was  of  itself  perfect,  and  as  there 
was  nothing  amiss  with  the  pipe  against  which  it  leant, 
therefore,  as  a  matter  of  law,  there  could  be  no  defect  in 
the  ways  or  plant    I  do  not  agree  with  this.    In  Eetke  y. 
SamueUm^  82  W.  R.  595, 12  Q.  B.  D.  30,  Lord  Coleridge 
upon  this  point  said :— "  The  question  is  whether  the 
fact  that  the    machine  was  unfit  for  the  purpose  for 
which  it  was  applied  constitutes  a  defect  in  its  condition 
within  43  &  44  Vict.  c.  42.    The  question  really  almost 
answers  ifcself.    If  it  was  not  in  a  proper  condition  for 
the  purpose  for  which  it  was  applied  there  was  a  defect 
in  its  condition  within  the  meaning  of  the  Act."    The 
Judgment  of  Lord  Ooleridge  was  cited  and  approved  in 
the  Oourt  of  Appeal  in  Cripps  v.  Judge,  33  W.  B.  85, 
13  Q.  B.  D.  588.     There  was  manifestly  evidence  in 
this  case  that  the  ladder,  being  without  hooks  or  without 
stays  used  as  it  was  upon  the  crooked  pipe,  was  not  in  a 
proper  condition  for  (lie  purpose  for  which  it  was  used, 
and  that,  therefore,  there  was  evidence  of  a  defect  in 
the  condition  of  the  ways  or  plant.    It  was  next  argued 
tiiat,  as  a  matter  of  law,  upon  the  facts  proved  and  stated 
by  the  Judge,  the  deceased  man  had  been  guilty  of  con- 
tributory negligence.    The  facts  proved  and  stated  by 
the  judge,  who  had  twice  viewed  the  place,  to  use  the 
Judge's  own  words,  were  as  follows :— "  The  use  of  the 
ladder  appeared    by  the   evidence   to    have  been   so 
manifestly  dangerous  that  everyone  who  saw  the  ladder 
so  used  must  have  been  aware  of  the  danger."    This,  it 
was  argued  by  the  defendant,  proved  that  the  deceased 
man  had  been  guilty  of  contributory  negligence.    I  do 
not  agree.    The  mere  fact  that  the  deceased  knew  that 
the  work  was  manifestly  dangerous  of  itself  does  not 
constitute  contributory  negligence.     If  it   had   been 
shown  that  the   deceased  had  used  that  which   was 
dangerous  in  a  negligent  manner,  that  would  have  been 
oonteibutory  negligence ;    but  this  certainly  was   not 
proved.    (See  HolmeB  v.  Clarke^  9  L.  T.  N.  S.  178.) 
In  my  Judgment  the  real  defence  which  the  defendant 
had  upon  the  facts  proved  was  the  defence  that  the 
deceased  had  contracted  to  take  upon  himself  the  known 
risks  attending  the  engagement,  but,  as  above  pointed 
out,  that  defence  in  an  action  like  the  present  is  not  now 
left  to  the  master.    In  my  judgment  the  defence  of 
contribatory  negligence  was  not  as  a  matter  of  law 
eetaUiahed  by  the  evidence  given.    Lastly,  it  was  urged 


that  the  statutory  defence  under  aeotlon  2,  a 
was  made  out  because  it  had  not  been  thown 
deceased  was  aware  that  the  employer  knew  of  I 
and  that,  therefore,  the  deceased  maii  was 
from  giving  the  information  required  byl 
All  I  can  say  upon  this  is  that  there  was  ei 
which  the  learned  county  court  judge  could,  i 
minded,  fiud  that  the  deceased  man  bad  ' 
that  the  defendant  knew  of  the  defect,  and  i 
for  the  reason  above  given,  interfere  wldi  1 
The  rule  must,  therefore,  be  dismiaaed  with  ( 

Bule  duchmrged. 

BoUdtors  for  the  plaintiff.  Field  4k  Dagg. 


Q.  B.  Div.  (Blathew  and  A.  L.  Smith,  JJ.) 

Bxa.  V.  JusitcEs  OF  Ain>ovEB.| 

Lteendng  AcU^Liemce^Oonvieiion  o/i 
hy  owner — Per$on  aggrieifed — Licenmng  j 
A  36  Vict,  c  94),  «.  52. 

The  owner  of  licensed  premieee,  ae  < 
the  occupier,  ii  noia  '*per$on  aggrieved  * 
52  of  the  Liceneing  Act,  1872,  which  gimM 
appeal  from  any  order  or  eonvicUon  hg  ef 
iummary  juriediction. 

This  was  a  special  case,  stated  by  consntt 
from  quarter  sessions. 

A  publican  had  been  convicted  of  an  ofEeaeei 
Licensing  Acts,  and  his  conviction  had  befloc^ 
be  recorded  on  his  licence.  The  owner  of  tii 
in  the  occupation  of  the  publican  appoMJ 
quarter  sessions.  The  recorder  reversed  the  dr^ 
the  justices,  subject  to  a  special  case,  in  i 
question  raised  for  the  opinion  of  the  court wiif 
an  owner  was  a  person  aggrieved  within  r 
the  Licensing  Act,  1872. 

Addison,  Q.C.  (Mark  Knowlee  with 
justices.— This  appeal   is  brought  under  i 
the  licensing  Act,  1872.    It  is  an   appesl^i 
proceeding;  tiie  publican  was  convicted,  f*^' 
landlord,  cannot  interfere.    He  has  no  h" 
therefore,  no  appeal.    The  magistrates 
heard  him,  and  he  had  no  right  to  notice, 
ought  never  to  have  allowed  such  a  question  tftl 
He  altered  the  decision  of  the  Joitices  witMl 
any  reasons. 

Worry f  for  the  owner.— The  Act  of  187J| 
to  any  aggrieved  person  to  appeal  against  sbj* 
conviction.      The    owner    was    peouniaiily  •r 
because  the  endorsement  on  the  licence  m^\ 
Hcence  to  be  refused  and  would  diminish  tM  y 
the    premises  very  considerably.     The  oms 
V.   Jueticee  of  MiddUeeue,  8  B.  &  Ad.  W8, 
that  a  person   aggrieved  is  one  who  ii 
aggrieved.    The   owner  is    such   a  P^^'''^' 
Jueticee   of    the    Weei    Biding,   HO.*. 
31    W.    R.    Dig.    109.      Under  ^^  Aj«  » 
the  owner  has,  for  the  first  time,  a  ^^^^| 
Section  36  enacts  that  his  name  should  te  '^^^^'T^] 
section  56  gives  him,  under  cirounistsne*f» . 
appeal.    Section  15  enables  him  to  ««^*^, 
after  the  conviction  of  the  tenant.   ^^^ 
Qarreit  v.  Liceneing  Jueticee  «/ ^'"'^Tfrb.  P 
646, 12  Q.  B.  D.  620,  mortgagees  werehsww*^ 
aggrieved  and  allowed  to  appeal,  and  tt»M 
Essex  have  decided  in  favour  of  the  0irnv 
circumstances,  but  their  dedston  Is  i^J^^ — > 

(a.)  Beported  by  Oboil  Ohafiov,  ^*»  W^'^ 
Law. 
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;  OmrsT. 


Rbo.  If.  JtraTicBS  op  Ain>OTBB.->-DiCKiON  v.  Gbbit  Nortrsiik  Railway  Co. 


High  Gottbt. 


w,  J. — ^The  dediion  of  the  lecozder  reToning 

tjiMiloM  of  AndoTer  moit  be  qoaahed.    Upon 

the  case,  the  appeal  of  the  owner  of  the 

I  la  qfaaation  eeeme  to  me  to  haya  been  one 

r  fii  wmrieordiam.    He  sajs :— ''  Tbie  con?io- 

IPMibudahip  to  me,  aa  it  dimintohei  the  Talae 

\  from  £1,000  to  £600."    Section  52  of 

\Adtt  1872,  gives  anj  '*  person  aggrieved  " 

1  against  summary  oonvietions  of  Jnstioes  ; 

I  aggrieved  person  the  owner   proposes  to 

In  reading  over  the  seetfon  one 

I  ft  meaaa  persona  '*  immediately  **  aggriered, 

,  it  oaanot  be  said  to  embrace  the  owner. 

!•  ib»  owner  it  would  then  let  in  mort- 

,  and  others,  and  appeals  of  this  kind 

It  was  further  urged  that,  in  the 

eonvlotlons  occurring,  the  licence 

I ;  and,  tiierefore,  under  section  56  of  the 

Act,  1878,  the  owner    of  the  premises   is 

» notice  on  such  conviction  in  order  to  appear 

Jnaticea  and  show  cause    whj  the  licence 

be  refused.    With  regard  to  this,  I  think 

56  ought  to  be  read  with  section  31  of  the 

Seetion  31  says  that»  after  four  convictions 

I  shall  ensue ;  section  56  says :  When  any 

premises  is  convicted  of  an  oiEence,  the 

wbieh  may  render  the  premises  liable  to  be 

from  receiving  a  licence,  the  owner  may, 

eivonmataaces  therein  stated,  be  heard  by  the 

In  thia  ease  the  premises  are  not  in  immediate 

tbccomhig  disqualified,  and  the  "owner"  has 

~   ~   in  defence  uf  his  licence,  but  against  a 

L  on  no  other  grounds  than  that  the  value  of 

'  is  thereby  diminished.    I  do  not  propose  to 

dted,  as  I  think  it  unneoeseary  to  do 

,  of  the  recorder  must  be  reversed,  and 

I  jmtjpea  upheld. 

[,J.«— The  question  before  us  is  theinterpre- 
kSS.    There  is  no  suggestion  that  the  con- 
lisw^Jist    The  owner  appeids  against  it  because 
^JH  Aaialae  of  his  property.  He  urges  that  he  was 
^^■iaflfteoflenoe,  and  also  that  the  fine  inflioted 
^^H^nt  ii  sniBoient  punishment  without  having  the 
inouded  on  the  licence.    I  think  that  section 
%wtdj  to  the  parties— -ie.,  the  person  or  persons 
it  says  notice  of  such  appeal  must  be  given 
r  party ;  that  clearly  cannot  contemplate  the 
I  tiiere  is  no ''  other  party  "  to  him.    Again, 
''When  the  appellant  is  in  custody,"  clearly 
I  that  the  eatprcssion  *'person  aggrieved  "  refers 
i  or  persons  convicted.    Under  section  56, 
,  the  repetition  of  which  vrould  cause  the 
I  tbb  Uoenoe,  notice  must  be  given  to  the  owner, 
i  then  appear  and  show  reason  why  his  licence 
t  be  taken  away.    In  the  case  of  GarreU  v. 
JutHeei  of  Marylebone^  the  mortgagee  was 
aggrieved,  as  he  hsd  taken  the  tenant's 
i  required  the  licence  liimself. 

lor  the  Justices,    TJhwnoB   E*    Longman^ 

I  for  the  owner,  BMcm  A  Jupp,  for  E,  2>. 
iWbcheeter. 


a  B.  Dlv.  (tfathew  and  A.  L.  S6iith,  JJ.)  March  19. 

Dickson  v.  Obisat  Kobthebk  Eailway  Co.  (a.) 

Carrier  —  Railway  company  —  BaUufay  and  Oandl 
Traffic  A<i  {Vl  <6  18  VieL  c.  31),  s.  l^Dogs^ 
MeaiondbU  rate  of  carriage. 

Where  a  railway  company  eapreedy  declared  thai  they 
were  not  common  carrier e  of  dogt^  and  iJuU  they  would 
not  he  liable  for  any  loes  or  injury  to  them  to  a  greater 
eoBtent  than  £2,  unleu  their  value  in  exeeee  of  tuch  sum 
hcul  been  declared  and  a  percentage  of  five  per  cent,  paid 
on  euch  exeeee  of  va/ti«, 

Htld^  that  euch  notice  wa$  fuel  and  reaeonaHe, 

Appeal  by  special  case  f^om  the  decision  of  his  honour 
Judge  Holl,  Q.O.,  sittiDg  at  Newcastle-on-Tjrne 

The  action  was  for  £40  damages  for  injuries  occasioned 
to  a  greyhound  whilst  in  the  custody  of  the  defendants 
from  London  to  Newcastle. 

On  the  6th  of  February,  1885,  the  plaintifTs  servant 
delivered  the  greyhound  to  the  defendants  at  King's 
Gross  Station  in  order  that  it  might  be  conveyed  to 
Newcastle,  and  signed  a  ticket  in  the  usual  form.  On 
the  ticket  was  a  notice  that  the  company  would  forward 
horses,  cattle,  and  other  animals  upon  certain  conditions. 
The  ticket  proceeded  : — "  And  notice  is  hereby  further 
given  that  the  company  are  not,  and  will  not  be,  common 
carriers  of  dogs,  nor  will  they  receive  dogs  for  convey- 
ance except  on  the  terms  that  they  shall  not  be  respon- 
sible for  any  amount  of  damages  for  the  loss  thereof  or 
for  injury  thereto  beyond  the  sum  of  £2,  unless  a  higher 
value  be  declared  at  the  time  of  delivery  to  the  company 
and  a  percentage  of  five  per  cent,  paid  upon  the  excess 
of  value  beyond  the  £2  so  declared." 

The  dog  was,  in  fact,  of  the  value  of  £60,  but  no  de- 
claration of  value  was  made,  and  the  amount  paid  for  its 
carriage  was  the  ordinary  rate  for  the  carriage  of  a  dog 
from  London  to  Newcastle  when  no  value  was  declared. 
The  defendants'  line  of  railway  ceases  at  York,  and  the 
rest  of  the  journey  to  !Newcastie  is  over  the  line  of  the 
North-Eastem  Railway,  who  act  as  agents  for  the  de- 
fendants from  York  to  Newcastle.  On  its  arrival  at 
Newcastle  the  dog  was  placed  in  the  left  luggage  office, 
and  while  there  a  loaded  barrow  was  run  over  its  tail, 
whereby  it  was  completely  incapacitated  from  running 
in  matches  and  was  seriously  depreciated  in  value.  The 
defendants  paid  £2  into  court. 

The  learned  county  court  Judge  held  that  the  terms 
of  the  ticket  were  unreasonable  and  bad  in  law,  as  it  did 
not  aiford  a  bond  fide  option  intelligible  to  the  pnblic  to 
send  dogs  at  reasonable  alternative  rates,  and  that  the 
charge  of  five  per  cent,  on  the  exc^  of  value  over  £2, 
irrespective  of  distance,  was  excessive,  and  gave  Judg- 
ment for  the  plaintiff  for  £23  over  and  above  the  £2  paid 
into  court. 

Cyril  Doddt  for  the  appellants.— The  Railway  and 
Canal  TralBo  Act,  1854,  s.  7,  does  not  apply.  The 
company  are  not  bound  to  carry  dogs  at  all.  The  terms 
of  the  ticket  are  reasonable:  Leune  v.  Chreat  Wettem 
Railway  Co.,  26  W.  B.  255,  8  Q.  B.  D.  195  }  Mancheeter, 
SheffiM^  and  Lincolnehire  Railway  Co.  v.  Brown,  82 
W.  B.  207,  8  App.  Cas.  703.  The  notice  is  Justified  by 
sections  13  and  15  of  the  Great  Northern  Railway  Special 
Act,  1850,  and  by  sections  32  ancf  41  of  the  North- 
Eastern  Railway  Act,  1854. 

Laweon  Walton^  for  the  respondent.— The  ticket  was 
unreasonable  and  Mrd  viree.  The  company  cannot  re- 
fuse to  be  common  carriers  of  dogs :  Peek  v.  North 
ataffordehire  Bailway  Co.,  11  W.  R.  1023,  10  H.  UCsf. 
473 ;  Aehendon  v.  Itondon,  Brighton,  and  South  Coaet 

(a.)  Repoited  by  A.  F.  PaaoavAL  Ebiip»  Esq.,  Barrister- 
at-Law. 
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High  Covbt, 


DlCKtOW  V.  GrBAT  KoBTHSBX  BlILWAT  G0.««<lHnBT  V.  EllDlAK. 


HigiOqi 


Bailway  Co.,  28  W.  R.  511,  5  Ex.  D.  190;  Ohathrhy 
Iron  Co*  ▼•  Nofih  8tafford$hire  Bailway  Oo,,  8  Ne?.  k 
Maon.  238.  The  charge  of  fife  per  cent,  on  the  declared 
excess  Talue  is  unreasonable :  section  32  of  the  Korth<- 
Eastern  Bailway  Oc's  Act,  1864 ;  Harriion  t.  London^ 
Brighiont  and  South  Oooit  Railtoay  Oo^  31  L.  J.  Q.  B. 
113,  10  W.  B.  C.  L.  Dig.  76. 

Cyril  Dodd  replied. 

Hatbxw,  J, — ^In  this  case  I  am  of  opinion  that  the 
appeal  must  be  allowed. 

According  to  the  terms  of  the  oontraot,  which  was 
signed  by  the  agent  of  the  sender,  the  defendants  Were 
liable  only  as  ordinary  bailees,  and  only  up  to  the 
extent  of  £2.  Now,  although  the  plaintiil  signed  the 
contract,  and  although  it  appears  to  be  in  the  form 
which  is  ordinarily  adopted,  it  is  said  that  the  sender  is 
entitled  to  set  it  aside  and  to  sue  for  a  larger  sum  than 
the  £2,  and  the  county  court  judge  has  held  that  he  is 
entitled  to  recover  such  damages. 

It  is  argued,  in  the  first  place,  that  the  notice  is 
uUrd  viret,  and  that  the  company  cannot  exonerate 
themselTes  from  carrying  dogs.  I  am  of  opinion,  how- 
ever, that  there  is  no  evidence  that  the  company  is  a 
common  carrier  of  dogs.  The  7th  section  of  the  Rail- 
way and  Oanal  Traffic  Act  has  been  referred  to,  but  that 
section  allows  the  company  to  make  special  contracts, 
provided  that  they  are  Just  and  reasonable.  How  is 
this  contract  unreasonable  P  It  is  said  that  a  railway 
company  are  not  entitled  to  charge  insurance  rates 
irrespective  of  distance ;  but  can  anything  be  more 
reasonable  than  to  say.  Up  to  a  certain  limit  we  will  be 
responsible  for  the  dog,  but,  if  it  is  of  greater  value, 
you  must  insure  it  ?  l^en  it  is  said  that  the  percentage 
is  unreasonable.  I  am  not  prepared  to  say  that  five  per 
eent  is  an  unreasonable  rate,  for  such  valuable  animals 
are  liable  to  a  special  risk  of  being  stolen.  It  is  said 
that  the  county  court  Judge  has  determined,  as  a  matter 
of  fact,  that  the  rate  of  five  per  cent,  was  unreasonable ; 
but  I  think  all  he  submit!  to  us  is  that  there  was 
evidence  on  which  he  could  so  hold.  With  great  respect 
to  him,  I  do  not  think  that  there  was  such  evidence. 
He  appears  to  have  thought  that  the  insurance  rate  must 
be  charged  as  mileage  rate,  and  that,  since  it  was  not  so 
charged,  it  was  unreasonable.  I  cannot,  however,  agree 
with  him.  Therefore,  since  the  company  are  not 
common  carriers  of  dogs,  and  the  terms  of  the  ticket  are 
not  unreasonable,  this  appeal  must  be  allowed. 

A.  L.  Smith,  J. — ^I  also  think  our  Judgment  must  be 
for  the  company.  It  is  important  to  consider  whether 
the  company  are  or  are  not  common  carriers  of  dogs. 
By  the  old  oommonlaw  a  common  carrier  was  a  common 
carrier  of  goods  only.  In  this  case,  by  the  facts  stated, 
it  is  clear  that  the  Great  Northern  Railway  Go.  only 
carried  dogs  subject  to  certain  restriotiona,  and  are  not, 
and  did  not  hold  themselves  out  to  be,  common  carriers 
of  dogs.  The  respondent  could  not  have  indicted  the 
company  for  refusing  to  carry  his  dog.  Then,  before 
the  Railway  and  Canal  Traffic  Act,  they  could  have 
imposed  such  terms  as  they  liked  on  the  carriage  of 
dogp,  or  could  have  refused  to  carry  them  at  all.  But 
the  Act  says  that  their  liability  may  not  be  limited  by 
notice,  but  they  may  carry  animals  on  such  terms  as  are 
rea«onable,  and  Barriwn'i  case  has  decided  that  the 
word  animals  includes  dogs.  The  Act  recognises  a  per- 
centage rate  by  section  7.  The  company  might  refuse 
to  carry  dogs  at  all  on  common  carrier  terms.  I  do  not 
think  the  terms  they  imposed  were  unreasonable. 

Appeal  allowed.    Leave  to  appeal  granted. 
Solicitors  for  the  appellants,  SeUon^  Barr,  A  NeUon, 
Solicitors  for  the  respondent|  Dix  d:  WarloWy  New- 
castle. 


Q.  B.  Div.  (Hathew  and  A.  L.  Smith,  JJ.)  V 

ChSREY  9.  EVDEAV.  (i.) 

Mayof^B  Court^WrU  of  oertiorari^itniOMJ  e 
^Borough  and  Local  Courtt  BiMrd  Ad,  IITl 
36   Vict.  c.  86),  Bched.  par.  l%^Mayot*t  Ci 
London  Procedure  Aot,  1867  (20421  VkLc 
16, 19. 

Tho  ahiolut€  rigM  to  remove  a  eoumffm 
eourte  hy  a  writ  of  certiorari  where  ike  matt 
esteeedi  £60  hoe  h&m  done  away  vHlth  iy  35  4 
86. 


This  was  an  spplieatkm  to  as*  aside  anbi 
of  certiorari  which  had  been  obtained  by  ttnl 
to  remove  the  cause  in  qoeetioii  from  the  Kt^i 
to  the  High  Oourt.  The  mailer  came  bsfon ! 
in  chambers,  who  referrad  it  to  the  Divisioisl^ 

WiUee  ChiUy,  for  the  defendant,  in  son 
rule. — ^The  right  to  remove   any  cause 
courts   is   absolute    without   leave   when 
involved  is  over  £60  in  value,  ui 
special  prohibition.    Section  16  of  the  May 
London    Procedure    Act,    1867,   says: 
amount  involved   doea  not  exceed  £60, 
must  be  obtained."     That  means,  by 
in  cases  where  the    amount  is  over  £50  1 
not  be  obtained.     Section  10  enacts  that 
shall  be  removed  unless  by  leave  of  a  Jad^ 
Superior  Oourts  in  casea  which  shall  appear  tij  H 
be  tried  in  a  superior  court.    The  matter  ii  i 
by  oases  :  Lilleyyr.Dorin^  1  Times  L.  R.  455,i 
before  Pollock,  B.,  and  Day,  J.,  in  whicfi  i 
Landene  v.  Shiel,  3  Dowl.   90 ;    Edvardt  v 
7  D.  ft  R.   709  ;    and  Bymondi  v.  Dimhii^ 
633.    On  the  other  hand,    the    Borough 
Oourts    Record    Act,     1872,    has 
the  Mayor's  Oourt  by  an  Order  inOomufli 
the  London  Oautte,  June  27,  1873;  bat 
that  Act  is  not  to  take  away  the  right  to  i 
but  to  stop  the  writ  being  issued  by  thi  j 
Office.    The  Act  upon  which  the  cai 
20  ft  21  ^ct.  o.  167,  which  is  similar  to 
Yict.  c.  96,  s.  90,  upon  which  Synumdi  v. 
decided.      [BLlthiw,  J.— The    Judge  hsi  j 
whether  the  cause  ought  to  be  reasoved.]  3 
hae  only  to  oonaider  whether  the  cause  is  i 
tried  in  the  High  Oourt,  not  whether  it  x 
removed.    If  the  case  is  one  fit  to  be  heaid,  ^ " 
remove  it  is  absolute.    The  cases  dted  fartk«i  i 
the  right  to  apply  ex  parte  alao  remains.   [Min 
That  doea  not  destroy  the  discretion  of  the  ju^j 
oases  show  the  discretion  to  be  linated  to  tiM  i 
the  cause  to  be  tried. 


WiUiif  Q.C., 
heard. 


and  Kiechf  for  the  plaintiiii 


Mathbw,  j.— We  took  the  ease  of  L^V  ' 
which  was  first  cited  by  Mr.  Ohitty,  to  be  hi  b^ 
as  he  dted  it  in  connection  with  20  k  Si  T'^  \ 
but  he  has  since  referred  us  to  36  ^  86  Viot.  ?■ 
he  has  pointed  out  that  the  Act  has  besa  i 
to  the  Mayor's  Oourt.    His   argumsat,  tbei 
support  of  an  absolute  right  to  remove  Ui  < 
that  court  can  no  longer  be  entertained.  Fvtg 
the  schedule  to  36  and  36  Yict.  e-  ^^     . 
action  entered  in  an  inferior  court  shall  im  i 
except  by  leave  of  a  Judge  of  the  supsrior  oonrf  ^ 
which  shall  appear  to  such  Judge  fit  toheU\^ 
of  the  superior  courts.     It  is  dear,  th««to*; 
have  an  absolute  discretion  to  grant  ori 

(«.)  Reported  by  Cboil  Chapman,  Esq.,  B«ni*tfr^ 
Law. 
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Stbtu  V,  Ooixnra. — Gh)Li>iTBOK  v.  Tallibxax. 


HlOK  OOVBT. 


tar  ramoval.      The    case    of   Symonda    y. 

I  OfBe  in  which  the  jadge  decided  the  qaestion 

upon  an   00  parte  applioation,  and  is  an 

br   aajioff    that    the  application    conld    he 

d  datermined  without  hearing  the  other 

>  CB»,  who  delirered  the  judgment  of  the 

MB,  ezpreaaly  decided  that  the  wordi  "  as 

St  *  do  not  naoesaarily  import  that  the 

ihothpartiee  before  him  in  order  that 

riftoatUm  to  exerdae  hii  discretion.  That 

the  qaeetion  of  right  to  remo?al,  and 

dear  language  of  paragraph  13,  before 

not  be  doubted  that  the  absolute  right 

I  where  the  amount  involred  exceeds 

» awaj  with  by  35  ft  36  Yict  ••  86. 

f^ — ^M r.  Ohitty  says  that  he  is  entitled  as  of 
smy  eaoae  hi  wbioh  the  amount  iuToWed 
the  Mayoi^s  Ooait    If  this  case  had  to 
21  Viot  o.  157 1  should  think  Hr.  Ohitty 
L  he  lef eired  to  85  ft  86  Vict.  0. 86,  and 
the  Act  has  been  applied  to  the  Mayor's 
]»•  ptoTed  oonclnsively  that  the  right  had 
The  question,  therefore,  is  dearly  one 
u    All   that   SifmondB   t.    Dimsdak 
.  thmt  Che  Judge  oould  grant  the  writ  00 

f0i  tlie  oase  were  then  gone  Into  and  upon 
order  was  made  in  fafour  of  the  defend- 
of  the  cause. 

the  plahitUBT,  William  WhUfield. 

^  tbm  dalendaat,  C.  Qregcfff. 


»VVilliewandA.L.  Smith,  JJ.)  March  16. 

V.    COLLDTB.   (a.) 

of  idUi^Reitraint  0/  irade^ 
\  of  whoUidU  and  retail, 

(he  regulation  of  a  market,  tetting 
fptaeee  for  the  carrying  on  of  wholesale 
"  I  i§  not  unreasonable  as  "being  in  restraint 

iwKi  appeal  from  a  dedsion  of  the  justices  of 
^  who  refused  to  oonfiot  the  respondent  under 
K  by  the  Corporation  of  Kewcastle  for  the 
Id  talea  in  the  town  market* 

\  authorised  by  their  Aot|  1  Vict. 

I  91,  to  maka  bye-laws  for  the  establishment 

I  of  markets.    Under  that  Act  they  had  set 

\  in  Newgate*etreet  for  the  sale  of  vegetables 

and  had  pioTided  another  place  for  the  sale 

r  goods  by  retail.    The  respondent  was  iu  the 

[idling  TegetaUes  by  retail  in  the  place  set 

Ifhe  wholesale  trade,  and  was  summoned  by  the 

IfarinfriagiDg  the  market  rulee.    The  justices 

1  the  sammons  on  the  ground  that  the  bye-law 

ble  as  being  in  restraint  of  trade. 

^ior  the  appellant.— A  bye-law  which  is  partly 

I  of  trade  for  the  purpose  of  regulating  sales  is 

1  reaaonable.  In  Savage  t.  Brooh^  1 2  W.  R.  8 1 , 

L&  264,  a  question  arose  in  interpreting  an  Act 

whether  a  corporation  had  power  to  make 

to  restrain  the  sale  of  meat  in  a  particular 

I  it  was  decided  that  they  had. 

i  refenred  to  Player  t.  JienAsiM,  Bid.  284* 

L  for  the  respondent. — The  corporation  have  no 
Fnoder  their  Act  to  make  such  a  bye-law.    They 

[  Beported  by  Cecil  Chapican,  Esq.,  Barrister-at- 
Law. 


have  power  to  set  out  a  market  but  not  to  restrict  trade 
in  any  way.  They  are  allowed  only  to  further  it.  In 
Calder  and  Bebble  Navigation  Oo,  v.  Pdling,  14  M.  ft 
W.  76,  it  was  held  that  a  bye-law  for  dosing  a  canal  on 
Sundays  was  void.  Further,  the  English  law  does  not 
recognize  the  difference  between  wholesale  and  retail. 
The  corporation  has  not  sui&ciently  defined  the  offence. 
"  Market"  is  defined  without  such  distinctions  in  2  Stra. 
1238. 

Matkbw,  J. — ^The  justices  are  wrong.  By  their  Act 
the  corporation  can  provide  markets  and  regulate  them« 
and  they  dearly  have  the  right  to  say  what  shall  be 
sold  in  the  various  parts  of  the  markets.  They  have 
made  distinctions  between  wholeeale  and  retail  trade 
and  have  set  apart  places  for  eacbt  They  appear  to 
have  the  right  to  do'  so.  Nothing  oould  be  more 
embarrassing  to  buyen  if  this  were  not  the  case,  and  I 
consider  it  to  be  in  furtherance  of  trade  and  not  in 
restraint  of  it.  The  point  that  "market"  necessarily 
indudes  wholesale  and  retail  sdling  I  confess  does  not 
impress  me.  It  has  been  said  that  great  difficulty 
would  arise  in  determining  whether  a  person  is  selling 
wholesale  or  retail*  I  do  not  think  that  question 
involves  any  difficulty  whatever*  The  corporation  had 
power  to  make  this  bye-law,  and  the  ruling  of  the 
justices  was  dearly  wrong. 

A.  L.  SioTR,  J. — I  am  of  the  same  opinion.  There  is  no 
restriction  on  trade  whatever  in  this  case.  The  bye^law 
is  in  furtherance  of  trade  rather  than  a  hindrance  to  it. 
Ho  authority  has  been  cited  to  show  that  the  law  does 
net  reeognise  the  diiterenoe  between  wholeeale  and 
retail.  ll  it  did  not  the  sooner  it  Is  made  to,  in  my 
opinion,  the  better.  This  bye-law  is  reasonable  and 
must  stand. 

Solidtors  for  the  appdlant,  CcUyer^Bristow  A  Oo.^ 
for  Motum,  Newcastle. 

Solidtors  for  the  reepondent,  Broumlow  A  Howe,  for 
E.  Clark,  Newcastle. 


Q.  B.  Div.  (Mathew  and  A  L.  Smith,  J  J.)  March  10, 11. 

Gou)8XBOK  V.  Taluebmak.  (a.) 

Bill  of  sale — Form^Iniereet — Fire  imuranoe^Pay-' 
ment  of  premiume^'Payment  of  rent,  ratee,  and  tasoee 
•^BilU  of  Sale  Act  (1878)  Amendment  Aet,  1882  (45 
JtieVict.c.4Z),$.9. 

By  a  hiU  of  sale  the  chaUela  tpedfled  in  the  schedule 
were  assigned  by  way  of  security  for  a  sum  of  £500 
and  interest  at  sixty  per  cent,  cmdthe  arantor  agreed  to 
pay  t?ke  sum  of  £500  and  the  interest  then  due  by  ttoelve 
equal  monthly  instalments,  and  further  agreed  that  \f  he 
made  default  in  payment  of  any  instalment,  t?^en  he 
would  pay  interest  thereon  at  the  same  rate. 

Held,  tha$  the  hill  of  sale  wcu  void  as  not  being  in 
cteeordanee  with  the  form  in  the  schedule  to  tAe  BiUe  of 
Sale  Aet  Amendment  Aci,  1882. 

2'he  bill  of  sale  enabled  the  grantee  to  insure  in  default 
of  the  grantor  doing  so,  and  to  charge  the  costs  of  ffisur- 
anee,  together  with  interest  at  the  rate  of  twenty  per 
cent,  on  the  security,  and  also  enabled  the  grantee  to  pay 
rent,  rates,  and  taxes,  and  to  charge  the  same,  togMer 
with  interest  at  the  rate  of  twenty  per  cent.,  on  the 
security. 

Held,  by  MatheW|  J.,  t?Mt  these  provisions  avoided  the 
bUl  of  sale. 

Appeal  from  the  Olty  of  London  Court  by  spedal 
case. 

(a.)  Reported  by  F.  G.  Buokbb,  Esq.,  Barrister-at-Law. 
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HlOK  COUBT. 


rOoUDITROH  V.  TaIiLIBJCAK. 


Hmi 


This  waa  an  interpleader  iMue  to  try  the  Talldlty  of  a 
bill  of  sale  given  by  the  defendant  to  Harrisi  the 
claimant. 

The  qaeetion  was  whether  the  bill  of  sale  was  made 
in  accordance  with  the  form  presoribed  by  the  Bills  of 
Bale  Act,  1882. 

It  purported  to  be  byway  of  security  for  the  payment 
of  the  sum  of  £500,  and  interest  thereon  at  the  rate  of 
sixty  per  oent. ;  and  the  mortgagor  agreed  that  he  would 
duly  pay  to  the  mortgagee  the  principal  sum  aforesaid, 
together  with  the  interest  then  due,  by  twelre  equal 
monthly  payments  of  £41  13s«  4d.,  until  the  whole  of 
the  said  Bum  and  interest  should  be  fully  paid,  and  that, 
in  default  of  payment  of  any  instalment,  be  would  pay 
interest  thereon  at  the  rate  aforesaid  from  the  date  when 
such  instalment  should  become  due  until  full  payment 
thereof.  And  it  was  agreed  that  the  mortgagor  should, 
at  all  times  while  any  money  should  be  owing  on  the 
security,  pay  the  rent,  rates,  and  taxes  of  the  premises 
where  the  chattels  thereby  assigned  were,  and  should 
also  insure  the  premises  thereby  assigned  against  fire, 
and  pay  all  premiums  and  sums  of  money  necessary  for 
that  purpose.  And  it  was  agreed  that,  in  default  thereof, 
it  should  be  lawful  for  the  mortgagee  to  keep  on  foot  or 
effect  such  insurance,  and  charge  the  costs  thereof,  with 
interest  at  the  rate  of  twenty  per  cent.,  to  the  mort- 
gagor, and  the  same  should  be  considered  to  be  included 
in  the  security.  And  also  it  should  be  lawful  for  the 
mortgagee  (but  not  imperatiTe  upon  him)  to  pay  all 
rents,  rates,  and  taxes  payable  during  the  subsistence  of 
the  seoorlty,  and  thereupon  all  such  payments,  together 
with  interest  at  the  rate  of  twenty  per  oent.,  should  be 
a  charge  upon  the  chattels  thereby  assigned,  whiob 
should  not  be  redeemed  until  full  payment  of  all  such 
sums  and  interest. 

The  deputy  Judge  held  that  the  bill  of  sale  was  Toid, 
as  it  was  not  made  in  accordance  with  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act,  1883. 

The  claimant  appealed. 

Cooper  Willie,  Q,C.  (Ringwood  with  him),  for  the 
claimant — The  bill  of  sale  is  Talid.  The  cases  do  not 
say  that  nothing  may  be  added  to  the  form  giren  in  the 
Act,  but  only  that  there  must  be  nothing  inconsistent 
with  it:  Davit  ▼.  Burton,  32  W.  B.  423, 11  Q.  B.  D. 
537 :  MdvUle  y.  Stringer,  32  W.  B.  890,  13  Q.  B.  B. 
392.  There  is  nothing  inconsistent  with  it  here.  If  the 
light  to  redeem  is  postponed,  as  it  may  be,  the  mort- 
gagor may  contract  to  pay  interest  till  the  end  of  the 
agreed  term.  The  provisions  as  to  premiums  and  rent 
are  terms  such  as  the  parties  may  agree  to  for  the  main- 
tenance of  the  security  within  the  meaning  of  the  form 
in  the  schedule  ;  and  there  is  nothing  in  the  bill  of  sale 
authorizing  the  mortgagee  to  seise  on  default  of  these 
payments:  Hammond  ▼.  Hocking,  12  Q.  B.  D.  291; 
32  W.B.  Big.  29 ;  ContolidaUd  Credit  Corporation  ▼. 
Ooeney,  ante,  p.  106,  16  Q.  B.  D.  24 ;  in  re  Barber, 
W.  N.  1885,  p.  220. 

Lionel  Bart,  for  the  execution  creditor.— The  pro- 
vision that,  in  default  of  payment  of  any  histalment,  the 
grantor  should  pay  interest  thereon,  is  an  addition 
which  contravenes  the  Act.  This  case  differs  from 
In  re  Barber,  because  here  it  was  intended  that  the 
twenty  per  cent,  interest  on  premiums  should  be  pay- 
able until  the  whole  property  was  redeemed.  The  pro- 
vision for  the  payment  of  twenty  per  cent,  interest  on 
rent,  rates,  and  taxes,  is  an  attempt  to  increase  the  sum 
secured. 

He  also  cited  Hdherington  v.  Qroome,  33  W.  B.  103, 
13  Q.  B.  D.  789. 


Cooper  Willie,  Q.C.,  replied. 


Cwr*  a<lv.%tiZI. 


.  Marah  11.— Mathiw,  J.— The  Bills  of  Sale  Act,  1S82, 
supplies  a  form  which  must  be  followed  in  every  case. 


there  being  a  stringent  provision  that  a  bOlsU 
be  void  unless  made  in  acoordanes  viih  r 
Looking  at  this  bill  of  sale  and 
form,  I  see  that  it  is  given  by  way  of  i 
payment  of  the  sum  of  £500  and  intereatf 
rate  of  sixty  per  cent,  per  annum.    And  I 
agrees  to  pay  the  principal  sum  afoceaaid,t 
the  interest  then  due,  hf  twelve  equal 
ments   of  £41   ISs.  4d.    This  appareo^f  j 
form,  except  that  there  are  then  added  thei ' 
the  whole  of  the  said  sum  and  inteisit  i' 
paid."    Now  what  is  the  interest  wfaidi  it  I 
shall  be  paid  with  the  prindpal  by  twslni 
ments  P     Does  it  mean  twelve  equsl  ' 
interest  P    Or  does  it  mean  that  tiie  ' 
diminished  as  the  prindpal  is  paid  oSf 
means  twelve  equal  instalments,  so  that  f 
altogether  would  be  £66  18s.  4d.    Aadi 
continue  to  be  payable  until  the  whols  | 
interest  shaU  be  fully  paid.    Hr.  ~ 
that  a  mortgagor  and  mortgagee  may  i 
mortgagor  is  not  to  redeem  till  the  i 
term,  and  that  the  grantee  of  this  bill  of  ^ 
titled  to  postpone  redemption   till  the  ( 
months.    If  this  were  the  only  ol^Mtioo,  ] 
think  this  bill  of  sale  was  invalid. 

But  th^  it  goes  on  to  provide  that,  in^ 
ment  of  any  instalment,  the  grantor  vill  [ 
thereon,  at  the  rate  aforesaid,  from  the  date i 
instalment  became  due  until  full  paymenllf 
is  to  say,  if  he  made  default  in  psjsMst  i 
instalment  of  £66  13s.  4d.,  he  would  bil 
further  interest  on  that  sum.    I  tfaiolc  iU| 
parture  from  the  form,  as  it  is  a  profidoD  i 
ment  of  interest  upon  interest. 

The  bm  of  sale  further  provides  that  I 
shall  insure,  and  that  in  default  the  gnai 
so,  and  charge  the  costs  of  insurance,  vithj 
twenty  per  cent,  to  the  grantor,  and  tbe  v^ 
included  in  the  seoarity.    What  is  tbe  r' 
I  think  the  object  is  to  add  to  tbe  sum  i 
of  insurance  and  twenty  per  oent.  intend  j 
lender  might  say  to  the  borrower, "  loa  f 
paying  this  twenty  P^r  cent,  intereit  t 
property  is  redeemed."    If  this  is  so, 
departure  from  the  form. 

Then,  again,  the  provision  enabUag  I 
charge  rent,  rates,  and  taxes,  together  iM 
twenty  per  cent  on  the  security,  seeou  tosn 
more  clearly  intended  to  put  diiBoaltiei  ai 
the  borrower.  I  tiiink  that  this  also  it  a  M 
the  form.  These  provisions  cannot  fairiyfc|* 
for  the  maintenance  of  the  securi^.  I  tinvl 
oonstruotion  of  them  is  that  they  sis  P«*] 
Therefore,  I  think  tha  biU  of  sale  invalid. 

A.  L.  Smith,  J.— Section  9  of  the  BQli  ^\ 
1882,  says  that  a  bill  of  sale  mads  orS^^. 
security  for  the  payment  of   mon*/  ^  yj 
thereof  shaU  bo  void  unless  msde  in  asooidisw  J 
form  in  the  schedule.    There  hare  *>«*?^i 
on  this  section.    In  Davie  v.  Burttm,  Bntti  ^ 
with  reference  to  the  form,  <<NotbiiigioB|" 
be  subtracted  from  it,  and  nothing  aowV" 
must  be  added  to  it.*'    Now,  hae  anytbtal* 
oonaistent  with  the  form  been  iw*^^ 
sale  P    In  my  Judgment  something  ^^^''f^ 
inserted.    I  am  not  now  speaking  ^  ^^''^ 
bill  of  sale  which  relate  to  rent  and  ^"^L 
of  insurance.    I  am  dealing  with  that  Ptf«»    ^ 
ment  which  provides  for  default  wJ^^Tii 
Instalment    The  mortgagor  ^'P^.^^ii^ 
gagee  in  twelve  equal  paymenta  of  **^  \^^)e 
i.e.,  the  twelfth  part  of  i6600-tog«thtf  in"     j, 
then  due,  until  the  whole  of  thea^dw" 
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lOFlxntlM. 


MUMITIB  V»  GoZ« 


Houn  or  Lokds. 


^fdOj  paid.     Down  to  this  point  the  bill  of  tale 
MmBj  followed  the  fonn,  ezoept  that  it  hM 
I  voids  ^  utfl  the  whole  of  the  aaid  earn  and 
i  be  tony  paid."    If  it  waa  intended  that 
Mraa  not  to  be  at  liberty  to  pay  off  the  debt 
ipaymente,  I  ahonld  doubt  whether  this 
liioB  to  the  fonn.    Bnt  I  do  not  found 
kvpon  that.    Then  follows  a  pro^iaion  that, 
r  payment  of  any  inatalment,  the  mortgagor 
>  thereon.    I  think  that  the  true  oon- 
)  is  that  the  grantor  ia  to  pay  each  in* 
the  interest  then  dne,  and  that  if  be  does 
1  and  interest  then  doe,  then  interest  on 
9  payable.    Ia  not  this  interest  upon 
^•dditkm  P    I  think  it  is.    What  the  gratftor 
I  to  pay  is  not  interest  then  due  within 
of  those  words  in  the  form — <.«;,  interest 
if    there  is  default,  then  interest  on 
\  I  think  that  this  is  inconsistent  with  the  form. 
»  proTisions  of  the  bill  of  sale  which  relats 
premiums  of  insurance  I  do  not  differ  from 
said  by  my  brother  Mathew.    But  I  do 
Judgment  on  that.    I  am  of  opinion  this 
^iBWofd. 

ldigtnis$ed;  leave  to  appeal. 

the  execution  oreditorf  JoBeph  Davi», 

rior  the  claimant,  Edward  Lee, 


|QOU0e   Of    l.OtII0« 


l€LA.  (England). 


June  15« 


MuirsTBR  V.  Cox.  (a.) 


Adhn  againti  partner  in  name  of  firm — 

by  consent   ctgainet   one  paiiner  only  — 

to  amend  judgment  hy  entering  it  against 

fcr  of   the  other   partner — Aulea   before 

9,  rr.   (J,  6a ;  ord.  16,  rr.  10,  15 ;  ord. 

M;  ord,  59,  r.  2. 

im  0«  adUmfoT  libel  was  ienud  againet  R.  A 

wae  entered  for  B,  trading  aeR,A  Co*, 

of  claim  wae  delivered  againet  R,,  %%itd 

Co.     At  the  trial  a  verdict  by  eoneent  wa$ 

ike  plaintiff  for  40s.,  and  judgment  wat 

meaordingly.      The    plaintiff   ieeued   eoDeeuJtion 

B^  and  aflerwarde  took  out  a  eummone  to 

km  fwfgment  {and  the  pleadinge  if  neoeieary) 

out  the  worde   ** R,  $ued  a§  "from  the 

the  attUm;    to  enter  judgment  against  R,  A 

the  record  correspond  with  the  writ ;  and  to 

Hon  upon  the  fudgment  against    0.,  sub- 

disosveroi  to  be  a  partner  in  the  firm  of  R. 

that  the  judgment    having  been  obtained  by 
^against  R.  ahne,  it  eould  net  be  altered  into  a 
\  against  the  firm* 

of  the  Oourt  of  Appeal  (reported  81  W.  R. 
iQ,B.J>.  43b),  affirmed. 

from  the  judgment  of  the  Oourt  of  Appeal 

land  Bowen,  L.JJ.),  in  Munster  t.  Railtmt,  81 

180, 11  Q.  B.  B.  485,  rcTersing  the  decision  of  the 

Bench  DiTision  (Williams  and  Mathew,  JJ.) 

1 10  a  B.  D.  475. 

aka  referred  to  are  the  rules  before  1883,  the 
fing  arisen  before  that  date, 
facta  sufDdently  appear  from  the  judgment  of 
1  of  Selbome,  0. 

^  ^fiepottcd  by  Hon.'^  Josir  db  Orxt,  6atrister*at-Law. 


J.  WooUeU  and  H.  Tindal  Atkinson  {CoghiU  with 
them),  for  ihe  plaintiff,  contended  that,  seeing  that  the 
evidence  at  the  trial  showed  that  the  respondent  was  a 
partner  in  the  firm  of  Railton  &  Go.,  there  was  power 
under  ord«  59,  r.  2,  to  make  the  amendment  asked  for, 
and  to  direct  an  issue  under  ord.  4S,  rr.  8, 10. 

They  cited  Jackson  v.  Litchfield,  80  W.  R.  581,  8 
Q.  B.  D.  474,  and  Km  parte  Young,  80  W.  B.  880,  19  Ch. 
D.  184. 

MeLeod  Fullarton  and  if.  Micholls,  for  the  re- 
spondent, were  not  hsard. 

Earl  of  SxLBORifB,  C. — ^It  appears  to  me  that  this 
appeal  has  no  merits  either  in  form  or  in  substation.  By 
the  Rules  of  Oourt  which  were  in  force  before  the  year 
1888,  to  which  reference  has  been  made,  it  was  thought 
couTcnient  to  provide  that  traders  carryiug  on  business 
under  a  firm  name  might  sue  or  be  sued  in  the  firm 
name — a  thing  which,  I  beliere,  had  long  been  the  law 
in  Scotland,  and  which  seemed,  in  some  cases,  likely  to 
be  practically  convenient.  It  was  manifest  that  when 
the  firm  name  was  used  there  might  or  there  might  not 
be  more  than  one  partner  in  the  firm ;  and  the  rules 
were  intended  to  provide  for  both  cases.  Where  a 
plaintiff  chose  to  sue  in  the  firm  name  he  might  so  sue, 
though  to  his  knowledge  there  was  only  one  individual 
in  the  firm.  Where  there  were,  or  might  be,  or  were 
supposed  to  be  more  partners  than  one,  it  waa  not 
necessary  to  aerve  all  of  them  if  the  action  was  brought 
against  the  firm ;  one  or  more  or  any  number  might  be 
served  or  have  notice;  and  the  plaintiff,  if  he  wished 
to  know  who  the  partners  in  the  firm  were,  might,  by 
easy  proceedings  pointed  out  in  the  rules,  ascertain  who 
they  were ;  and  when  he  had  obtained  his  judgment  in 
the  ordinary  course  in  an  action  brought  against  the 
firm  sued,  the  traders  aa  a  firm  consisting  of  more  tban 
one  person,  the  rules  went  on  to  provide  what  should 
be  done  in  order  to  obtain  execution  against  a  person 
who  had  not  practically  defended  the  action.  In  the 
first  place,  against  partnership  .assets  execution  might 
issue.  In  the  second  place  it  might  issue  against  any- 
one who  had  acknowledged  on  the  record  that  he  was  a 
partner  or  had  been  lawfully  adjudged  to  be  one.  In 
the  third  place,  it  might  issue  against  any  person  who 
had  been  properly  served  with  the  writ  and  had  not 
chosen  to  come  in  and  defend,  bnt  had  left  the  defence 
to  somebody  else.  If  execution  was  sought  against  any 
other  person  aa  being  a  member  of  the  firm,  then  the 
court  was  to  exercise  its  discretion  as  to  whether  it 
would  allow  execution  to  issue  or  not,  and  upon  what 
terms,  and,  as  justice  seemed  to  require,  might  let  in  the 
party  sought  to  be  affected  by  the  judgment  to  the 
benefit  of  a  defence — not,  indeed,  by  trying  the  action 
over  again,  but  by  giving  him,  as  against  the  application 
1o  make  him  answerable,  the  benefit  of  any  defence 
which  he  might  have  had  if  he  had  been  made  a  party 
on  the  record  or  had  had  notice  of  the  proceeding,  so 
as  to  relieve  him  from  the  risk  of  suffering  by  the 
collusion  or  the  improper  defence  of  his  co-partner. 

This  action  was  brought  for  libel,  by  the  plaintiff, 
against  R.  J.  Railton  &  Oo.  (th^t  is,  defendants  or  a 
defendant,  whether  one  or  more,  for  it  might  be  one  and 
it  might  be  more)  in  a  firm  name.  The  appearance 
that  was  put  in  stated,  in  effect,  that  there  was  only  one 
partner ;  the  appearance  was  entered  for  "  Richard 
Johnson  Railton  (trading  as  R,  J.  Railton  ft  Oo.),  the 
defendant  in  this  action,'*  distinctly  defending  and  pur- 
porting to  defend  under  that  rule  which  provided  for 
the  case  of  a  single  person  trading  under  a  firm  naioe. 
The  plaintiff,  instead  of  availing  himself  of  the  meanH 
which  the  rules  provide  for  ascertaining,  by  putting  the 
party,  if  necessary,  to  his  oath,  whether  there  were  any 
other  partners,  accepted  that  state  of  the  case  and  con- 
ducted all  the  subsequent  proce<edings  in  the  action 
expressly  and  avowedly  upon  the  footing  of  it.     The 
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•UUment  of  claim  in  whioh  he  sets  forth  the  OMe  on 
which  he  pzopoBca  to  go  to  trial  is  the  next  proceeding. 
Not  only  is  that  entitled  **  between  Henry  Mnnster,  plain- 
tiff, and  Biohard  Johnson  Bailton  (sued  as  B.  J.  Bailton  A 
Co.)>  defendants,"  but  in  the  first  paragraph  he  says  that 
*^  the  sole  defendant  is  Bichard  Johnson  Bailton,  who,  at 
the  time  of  the  grievances  hereinafter  set  out  was,  and  still 
U,  the  printer,  publisher,  and  proprietor  of  the  newspaper 
called  the  Drighionian,  and  who  carries  on  business  at 
S4,  Dnke-street,  Brighton,  under  the  style  of  B.  J. 
Bailton  &  Ck)."  When  a  firm,  treated  as  consisting  of  a 
plurality  of  persons,  or  meant  to  be  bound  if  it  does 
consist  of  a  plurality  of  persons,  is  sued,  no  indiYidual  is 
represented  as  being  the  sole  defendant,  and  as  carryhig 
on  business  under  a  particular  style.  It  is  manifesti 
therefore,  that  the  whole  of  the  pleadings,  since  the  suit 
originated  in  this  case,  on  both  sides,  ha?e  been  con- 
ducted on  the  footing  of  there  being  a  single  defendant, 
and  not  more  defendants  than  one,  sued  under  the  firm 
name,  and  that  single  defendant  as  carrying  on  business 
under  the  firm  style.  That  state  of  things  goes  on  in 
the  reply  and  in  the  notice  of  triaU  Then  the  action 
proceeds  to  trial,  and  a  consent  judgment,  which  could 
not  possibly  ha?e  been  pronounced  otherwise  than  by 
consent,  because  it  is  adjudged  that  costs  are  to  be 
taxed  as  between  solicitor  and  client^  a  thing  which 
could  not  ha?e  been  done  if  the  action  had  proceeded  to 
trial  on  the  merits-— a  judgment  expressly  by  consent  is 
drawn  up  in  that  form,  **  between  Henry  Hunster, 
plaintiff;  and  Bichaid  Johnson  Bailton  (sued  as  B.  J* 
Bailton  &  Ck>.),  defendant"  ;  a  yerdict  is  taxen  by  con. 
sent,  a  judgment  is  entered  by  consent^  the  costs  are  to 
be  taxed  as  between  solicitor  and  client,  and  nothing  is 
adjudged  at  all  except  that  judgment  by  consent  as 
against  that  sole  defendant  sued  as  B.  J.  Bailton  is  Oo, 

It  appears  that  subsequent  inquiries  ha?e  led  the 
plaintiff  to  the  belief  that  in  reality  there  was  another 
partner  in  the  firm  besides  Mr.  Bailton,  namely  Mr. 
Oox;  and  if  he  had  conducted  the  proceedings  in  a 
proper  way  for  that  purpose  he  might  perhaps  baye 
succeeded  in  making  Mr.  Gox  liable  for  the  tort  for 
whioh  he  had  sued,  first  the  firm  iimpHeUer^  and  after- 
wards, after  the  appearance  had  been  entered  in  the 
manner  which  I  ha?e  mentioned,  Mr.  Bailton,  as  trading 
under  the  firm  name.  But  after  (not  before)  he  has  got 
the  last  shilling  from  Bailton  by  way  of  execution, 
which  he  could  get  under  this  judgment,  finding  it  in- 
sufficient to  pay  the  amount  of  these  costs  to  be  taxed  as 
between  solicitor  and  client  on  the  footing  of  that  con* 
sent  order,  he  now  wants  to  see  whether  he  can  get 
execution  against  Gox  also.  He  finds  that»  in  the  first 
place,  he  cannot  possibly  ask  for  execution  against  Oox 
under  the  consent  judgment  as  it  stands ;  he  is  conscious 
that  it  is  not  a  judgment  against  a  firm  consisting  of  a 
plurality  of  persons,  or  whioh  may  consist  of  a  plurality 
of  persons,  but  is  a  judgment  against  an  indiyidual,  the 
only  consenting  party  to  the  judgment,  who  is  sued 
under  a  firm  name.  He  finds  that  before  he  can  as  much 
as  ask  the  court  to  issue  execution  under  this  judgment, 
against  Gox,  he  must  get  the  judgment  amended  and 
make  it  a  judgment  against  Cox — that  is  to  say,  a  judg- 
ment against  an  aggregate  firm,  of  which  he  will  then 
proceed  to  show  that  Oox  was  a  member ;  and,  hafing 
done  thai,  he  must  next  apply  to  proceed  in  execution 
against  Oox.  It  is  not  as  i(  it  were  a  mere  technical 
matter  to  make  the  amendment  in  the  consent  judgment ; 
it  would,  as  it  seems  to  me,  hate  required  an  amendment 
not  of  this  proceeding  only,  but  of  etery  proceeding  in 
the  action  from  the  beginning  after  the  time  at  which 
the  appearance  was  put  in  by  an  indi?idual  sole  trader 
under  the  firm  name — that  is  to  say,  every  proceeding  in 
which  the  plaintiff  had  adopted  it.  I  am  not  at  all  satis- 
fied that  under  the  rules  there  was  any  irregularity 
whateyer  in  the  title.  The  substance  of  the  rule  is  this, 
t|ia^  jrhen  the^  is  a  sole  trader  under  a  firm  naige  he 


may  be  sued  by  his  firm  name,  and  the  flm 
oonthnua  to  be  used.    It  is  so  throogfaoat  1 
only  the  fact  being  stated  by  the  defendant,  1 
and  acquiesced  in  by  the  plaintiff,  of  this  bm^i 
a  sole  trader  under  a  firm  name,  in  oidsi  ia| 
dear  and  unequiyooal  througliout  all  the  [ 
his  indiyidual  name  is  mentioned,  and  the  \ 
added,  **  sued  as  B.  J.  Battton  &  Go."    1  asi  1 
that  there  is,  even  in  form,  a  departure  from  I 
spirit  of  the  rules,  as  applied  to  the  esse  \ 
parties  agreed  in  treating  this  ease  as  beisf  ^ 
yery  first  step  in  the  action— namely,  tha  osssi 
trader  trading  under  the  firm  name.  ] 

but  if  it  be  for  a  moment  anppoeed  tbit  | 
is  technically  incorrect,  ought  an  amei 
granted  when  that  is  the  title  on  the  footiagt 
consent  order  is  made  P   I  think  not.  For  1 '  ' 
For  the  purpose  of  introdaeing  the  not 
namely,  that  execution  shall  isaae,  under  timl 
against  a  person  who  had  not,  down  to  thst| 
treated  as  a  party  to  the  action,  who  was  1 
a  parfy  to  the  consent  jndgme&t,  and  who,  | 
fact,  could  not  be  so  treated  oonsii 
pleading  from  the  first.    It  ia  said  that  ] 
priyy  to  and  cogniatant  of  eyorything  that  \ 
that  in  reality  he  was  at  the  expense  oti 
action  against  Mr.  BaUton,  and  that  the  1 
him  in  his  books  with  the  coats  of  that  setiflit] 
may  be  perfectly  true ;  but  the  question  ii  1 
was  an  action  against  Oox  as  a  party,  insiioh  1 
his  priyity  to  the  consent  given  by  Biflto 
judgment  makes  it  a  consent  to  a  jn 
himself,  or  against  a  firm  of  which  he  is  1 1 
be  bound  and  affected  by  that  judgiasnt 
me  as  clear  as  possible  that  it  was  upon  ths  J 
opposite  footing — ^that  eyerything  whiah  Hi.  ( 
have  done  in  aid  of  Mr.  Bailton  was  dans  r 
footing  of  the  action  being  treated  as  an  1 
Bailton  as  a  sole  trader  under  the  firm  niMbf 
the  footing  of  Bailton,  and  Bailton  alonf,  1 
apology  and  paying  the  oosts.     Therefofc^l 
were  to  permit  this  amendment  to  be  i 
purpose  of  issuing  execution  against  Mr.  < 
be  treating  it  as  a  judgment  against  him  t|| 
which,  for  any  such  purpose,  ha  never  ^ 
sented  at  all,  and  to  which,  in  fact,  he  dU 
He  may  have  been  an  adviser  and  an  1 
person  who  did  consent.    That  does  not  i 
sense  such  a  consent  by  him  to  this  jo 
make  it  a  judgment  binding  npon  him; 
then  the  order  made  by  the  court  wooli  I 
opinion,  wrong  and  irr^ular,  for  iastesd  ■« 
Mr.  Oox  under  this  judgment  by  consset  M 
large  into  all  defences  which  he  might  otiuKV' 
made  to  such  an  action  by  which  he  vss  tsi 
or  under  an  application  to  execute  '1'''^; 
adverse  judgment,  the  sole  question  ooglit  to  1 
whether,  it  being  tzeated  as  a  judgment  if 
firm,  he  consented  to  it.    If  he  did,  thm  of  t 
would  be  just  tha  same  thing  aa  if  he  bsd  bsmH 
ant  on  the  record.    That  view  ia  most  disttnstqrs" 
by  Bowen,  L.J.,  and  I  reaUy  think  ^^^^m 
is  summed  up  in  a  nutsheU  by  that  1<^1 
" The pUintiff,"  he  says,  "asks  U8,byfsw««j 
that  I  know    not,  to  amend  the  J«^«*^|L 
amending  the  previous  proceedings— that  11  wjl 
lea? e  BaUton  in  as  a  defendant  of  ples^^  "r!! 
defendant  for  trial,  and  to  convert  a  jadgisaBi^FI 
sent  which  Bailton  has  given  into  a  Ja(lgm«»^ 
sent  which  Oox  gifes.    If  we  were  to  <>«  "7;- 
that  would  be  Oriental  justice."    Oottoo,  WmV  ^ 
me  to  show  that  he  also  enUrely  oonoon  ui  v^ 
That  goes  to  the  whole  substance  of  the  oii0i " 
to  the  matter  of  form.  .ha.  Is  I 

With  regard  to  the  two  learned  ju^  ^ 
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mal  Court,  rermrsed  th«  origimd  prdetf  of  llaater 
I  will  only  Mj  that,  on  reading  their  Jadgmants, 
Merod  that  thej  did  not,  in  their  reaeons^  so 
to  the  nature  and  character  of  a  judgment  bj 
t  as  to  ehow  that  their  minde  were  dietlnetiy 
led  to  that  question. 
Brefort  more  jour  lozdahipa  to  diunitf  thif  appeal, 

Mti, 

1  Blickbubn.— I  hare  come  to  the  same  con- 
t.  The  question  reallj  turns  upon  the  effect  of 
lies,  by  which  a  writ  may  be  issued  against 
s  who  are  carrying  on  a  partnership  in  a  suit 
ted  in  the  name  of  the  firm.  By  the  old  process 
uld  not  do  that.  That  was  changed,  and  it  was 
so  that  you  might  hare  a  writ  against  the  firm. 
;ht  be  against  either  one  or  more  persons  who 
Bctually  partners  in  the  Arm,  or  it  might  be 
b  a  single  person  who  was  carrying  on  the  business 

name  of  the  Arm ;  and  there  were  prorisions 
as  to  what  should  be  serrioe  in  each  of   those 

Ord.  9,  r.  6,  of  the  rules  in  force  before  1883 
I  follows :—"  Where  partners  are  sued  in  the 
of  their  firm,  the  writ  shall  be  eerred  either  upon 
ne  or  more  of  the  partners,  or  at  the  principal 
within  the  Jurisdiction  of  the  business  of  the 
rship,*'  which  I  need  not  trouble  about,  "and, 
k  to  the  rules  hereinafter  contained,  such  &errice 
«  deemed  good  serrioe  upon  the  firm."  And  then 
Et  rule,  6a,  was :— "  Where  one  person  carrying 
iness  in  the  name  of  a  firm,  apparently  consisting 
re  than  one  person,  shall  be  sued  in  the  firm 
the  writ  may  be  serred  at  the  principal  place 

the  Jurisdiction  of  the  business  so  carried  on, 
my  person  baring,  at  the  time  of  service,  the 
i  or*  management  of  the  business  there,  and, 
b  to  any  of  the  Bules  of  tbo  Supreme  Court,  such 

shall  be  deemed  good  serrioe  on  the  person  so 

the  writ  in  the  present  case  was  issued  against 
Uilton  &  Co.  B«  J.  Bailton  i^  Co.  was  the  name 
which  the  newspaper  was  carried  on ;  and  the 
la  serred  apparently  upon  Richard  Johnson  Bail- 
an  indirftdual,  at  the  place  of  business;  and  if 
been  Intended  as  an  action  against  the  partnelfs, 
lid  hare  been,  according  to  the  rule  which  I 
oat  read  (the  first  of  those  rules),  good  serrioe 
;  the  firm,  and  he  might  hare  prooeeded  against 
a  consisting  of  the  partners.  There  is  a  dilBculty 
case  which  I  am  about  to  mention,  and  I  do  not 
f  hetber  or  not  it  has  been  thof  onghly  considsred. 
▼cry  well  be  that,  when  you  are  serring  the  part- 
ho  are  all  ostensible  partners,  and  you  know  who 
I  partners,  there  may  be  no  difficulty,  when  you 
irred  one  partner  and  an  appearance  is  entered, 
g  on  against  the  firm  and  getting  your  Judgment 
\elj.  But  King  r.  Hoare,  18  M.  k  W.  494  (and  a 
ratirely  recent  case  in  the  Bouse  of  Lords,  Kendall 
vMan,  27  W.  B.  121,  4  App.  Cas.  504,  went  to 
DC  point),  shows  that  where  there  is  a  dormant  and 
led  partner,  your  getting  Judgment  for  a  Joint  debt 
>  the  other  partners  will  bar  you  from  commencing 
[on  against  that  concealed  principal,  because  the 
•ct  of  the  Judgment,  without  execution,  turns  it 
dieakm,  and  it  is  a  bar.  There  may  be  difficulties 
in  such  cases  as  that 

there  is  really  no  mode  of  getting  execution 
i  Cox  as  the  case  now  stands.  Mr.  Bailton  hating 
irred  in  that  way,  his  attorney  "  entered  an  ap- 
ce  for  Biohard  Johnson  Bailton  (trading  as  B.  J. 
I  is  Co.),  the  defendant  in  this  action  "  He  asserts 
r  it  is  said,  and  rery  likely  it  may  hare  been 
,  I  do  not  know  whether  it  was  or  was  not)  that 
tie  defendant  in  the  action,  and  it  is  tried  under, 
ne,  and  ^ud^ent  if  ep^ered  against  him.    |f  the' 


pUintiff,  Mr.  Monster,  had,  at  the  time  when  that  ,ap^ 
peaianoo  was  entered  in  that  way,  and  he  got  aolliie  of 
it,  been  awara  or  belieted  that  theia  was  a  person  d  the 
name  of  Cox  or  anybody  else  who  was  a  partner  in  the 
firm,  if  he  really  meant  not  to  proceed  niider  the  iceond 
«f  the  two  rules,  but  to  su^  the  firm,  he  might  hare 
taken  proceedings  (I  do  not  pretend  at  this  moment  to 
be  familiar  enough  with  the  new  piaotioe  to  say  how, 
but,  at  all  erents,  he  might  hate  taken  proceedings) 
against  the  partner,  or^  at  all  erente,  he  might  hare  said^ 
«  This  man  is  undoubtedly  a  member  of  the  firm  trading 
under  that  name*  I  am  suing  the  firm/'  Bat  he  dees 
not  do  so* 

It  is  not  merely  that  the  heading  of  the  oanse  is 
"  Between  Henry  Munster,  plaintlfE,  and  Biohatd  Jofan4 
son  Bailton  (sued  as  B.  J.  Bailton  &  Co.),  defendant," 
but  the  first  paragraph  of  the  statement  of  dlaim  shows 
that  it  was  4eoidedly  done  ivith  that  riew;  thut  the 
busiaess  was  represented  as  oarried  on  solely  by  Mr. 
Bailton  (erroneously  it  may  be),  really  meaning  to  say 
the  person  trading  under  the  firm  name,  who,  it  was 
really  bellered  at  that  time,  was  the  sole  person  trading 
under  the  firm  name.  The  end  of  it  seems  to  b4  that  a 
Judgment  is  obtained  by  oonsent  in  that  name«  And 
then  it  is  said  that»  inasmuch  as  if  proper  stops  had  been 
taken  under  this  writ,  on  this  serrioe,  the  plaintiff  might 
hare  had  the  appearance  amended  and  euoh  proceedings 
taken  as  to  carry  on  an  action  as  against  the  firm,  an 
order  should  be  made  to  amend  it  and  turn  this,  which 
is  a  Judgment  in  an  action  not  carried  on  against  tiie 
firm  into  a  Judgment  against  the  firm  itself.  That,  aii  it 
strikes  me,  ie  not  merely  an  amendment  of  a  technical 
slip  in  form,  but  it  has  the  effect  of  turning  all  those 
proceedings  which  ended  in  a  rerdict  by  consent  against 
Bailton,  as  an  Indiridual,  into  procoedlngs  and  a  rerdict 
against  Bailton  and  Cox,  as  a  firm,  and  that  seems  to 
me  a  rery  substantial  change  altogether.  Mathew,  J., 
refers  to  the  rule  which  says  what  powers  of  amendment 
the  court  shall  hare  ;  and  I  quite  agree  that  its  powers  of 
amendment  were  rery  extensire  indeed^  and,  if  this  wete 
a  proper  oase  In  which  to  apply  them,  they  might  be  ap. 
plied.  But  taUng  it  to  be  the  fact  that  it  might  be  prored 
that  Cox  is  Jointly  liable  with  Bailtbn  in  those  matters  for 
Which  Bailton  is  sued,  I  think  tiiat  changing  It  fibm  its  b». 
ing  against  Bailton  (an  faidirldual  trading  midCr  t^e  firm 
name  and  consenting  to  a  rerdict)  into  an  action  against 
Bailton  and  Cox  as  being  the  firm  and  consenting  to  a 
retdiot  against  Cox,  is  changing  the  substance,  if  Mr. 
Munster  wishes  to  reoorer  anything  against  Cox  ill  the 
way  of  damages^  he  baring  obtained  a  Judgment  i^alnst 
one  person,  his  plan  would  be  to  get  rid  of  it  altogether ; 
and  if  he  had  asked  for  that,  hs  might  perhaps  hare 
been  entitled  to  set  aside  all  the  proceedings  subsequent 
to  the  appearance,  in  order  that  they  might  be  carried 
on  as  against  the  firm,  and  to  let  Cox  defend  the  action, 
ha?ing  notice,  as  he  pleased ;  but  I  do  not  think  that  he 
can  change  it  as  he  seeks  to  ohange  it  now  from  its 
being  a  judgment  against  Bailton  as  an  indiridual  alone 
into  a  judgment  against  the  firm,  for  the  purpose  of 
taking  subsequent  prooeflBdings  against  Cox  as  baring 
been  a  lateiit  partner  or  a  partner  who  did  not  choose  to 
appear  and  left  ererything  to  be  decided  without  his 
interference. 

I  consequently  agree  in  what  the  Lord  Ohancelbr  has 
mored. 

Lord  FiTZOEBALD.-^I  concur  in  thinking  that  the 
judgment  of  the  Court  of  Appeal  was  correct.  Now 
(to  use  the  illustratire  language  of  Bowen,  L.J.,)  I  will 
not  pretend  to  say  what  the  decision  might  hare  been  if 
the  appellant  had  sought  to  take  up  the  dropped  stitch 
and  amend  his  proceedings  from  it  downwards — that  is  to 
say,  to  amend  the  appearance,  to  amend  the  statement 
of  claim,  to  amend  all  the  subsequent  proceedings,  to  set 
aside  the  oonsent,  and  to  racate  the  Judgment.  But 
one  thhig  is  rery  ot>rio!;s.     |t   s^eois  tc   h»re  bOMi 
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forgotten  that  If  tbe  summoiui  had  bean  of  tbat  oharae- 
ter,  a  partj  antitled  to  ndft,  and  to  ralflt  moat  ftrongly, 
would  have  been  Bailton.  He  would  have  been  entitled 
to  Bay,  **  The  prooeeding  is  terminated  ae  against  me ; 
you  aooepted  from  me  personally  a  consent  of  a  forty 
shillings  judgment  with  an  apology;  you  have  the 
apology  and  tibe  Jndgmenti  and  you  have  pnt  that  judg- 
ment in  fdroe ;  but  now  you  seek  to  throw  everything 
open»  to  re-oommenoe  the  action  from  the  time  of  the 
appearanoe,  and  with  a  reeolt  whioh  may  be  totally 
different."  Therefore^  eren  if  the  applioation  of  the 
plaintiff  (the  appellant)  had  been  of  that  large  oharao- 
ter,  still  he  might  possibly  not  have  had  it  granted ;  he 
would,  in  faoty  have  been  wresting  one  of  the  rules  to 
make  it  applioable  to  a  case  to  whioh  it  was  never 
Intended  to  apply. 

In  determining  the  very  summons  whleh  was  before 
the  Divisional  Ctonrt,  two  matters  appear  to  have  been 
entirely  lost  sight  of— the  one  was  the  nature  and 
character  of  the  action,  and  the  other  was  that  it  was  a 
judgment  by  consent.  I  advert  to  the  nature  and 
eharacter  of  the  aotion  for  the  purpose  of  calling 
attention  to  tbis-^thst,  if  we  had  to  determine  this 
point,  I  should  require  to  hear  a  good  deal  more  than  I 
have  heard  to  satisfy  me  that  Bailton  could,  by  consent, 
in  such  an  action,  bind  his  partner  Oox.  It  Is  an  aotion, 
not  in  respect  of  a  partnership  contract,  of  a  debt,  or  a 
money  demand—it  is  an  aotion  to  recover  damages  for 
tliat  which  was  a  crime— namely,  for  a  malidons  libel — 
that  is  what  the  action  is  for  ;  and  I  should  doubt  very 
much  whether  one  partner,  whatever  he  might  do  in 
other  transactions,  could  have  authority  to  bind  his 
absent  partner  by  his  consent  in  such  a  transaction. 

Again,  the  Divisional  Oourt  does  not  appear  at  all  to 
have  taken  into  consideration  the  faot  that  this  proceed- 
ing wss  by  consent ;  and  I  have  always  understood  it  as 
a  settled  rule  that,  where  parties  withdraw  themselves 
from  the  Jurisdiction  and  do  not  seek  to  obtain  a  Judg- 
ment according  to  law,  but  substitute  for  it  a  judgment 
by  their  own  consent,  the  court  has  no  power  to  alter 
that  consent.  If  the  consent  has  been  obtained  by 
fraud  or  surprise,  it  may  set  it  aside;  and,  If  the  pro- 
ceedings upon  it  have  been  improvident^  it  may  vacate 
these  proceedings;  but  I  have  yet  to  learn  that  a 
Judgment  by  consent  ageinst  one  party,  against  A.  B., 
can  be  chuged  into  a  Judgment  agahist  O.  D.,  his 
partner. 

Order  appealed  from  affirmed^  and  appeal  diemieeed, 
wUheoiii. 

Solicitor  for  the  appellant,  W.  Bnwer. 

Solicitor  for  the  respondent,  H*  M(miagu» 


Apia  5. 

In  re  Goluno.  (a.) 

TrwUe  Ade^VesKng  order^Conirad  fonale  of  realty 
— Death  of  vender  before  eompldion — Whtther  vendor 
ts  trustee  for  purchaeer. 

Where  a  wendor,  after  contracting  to  sell  real  estate, 
die$  before  he  has  executed  the  conveyance,  he  will  not  be 
coheidtred  a$  truetee  of  the  estate  for  the  purchaser  so  as 
to  enaUe  the  court  to  exercise  the  power,  under  the  Trustee 
Acts,  of  vesting  the  estate  in  the  purchanr,  unless  the 
right  to  the  specific  performance  of  the  contract  has  been 

(a.)  Reported  by  H.  F.  Ambdboz,  Esq.,  Barrister-at- 
Law. 


eetahlished  by  a  decree  of  the  court,  er  tti  a 
been  eooeeuted  by  the  puirchaee-money  basing  \ 

In  re  Oarpenter,  Kay,  418,  3   IF.  JLC 
approved  andfoUotoed, 

In  re  Lowry's  Will,  SI  W.  R.  488,  L  R.  1 
doubted. 

Petition. 

On  the  9th  March,  1885,  an  order  was  i 
the  Lunacy  Begulation  Aot,  1863,  in  tlie  i 
OoUing,  a  person  of  unsound  mind,  for  the  ■ 
property  of  the  lunatic  situate  in  Tof  ' 
guardisAs  of  the  Poor  Law  Union  of  Xoi 
their  clerk,  were  authorised  to  make  tas  i 
receipts  for  the  purchase- money,  and  to 
conveyance  in  her  name  and  on  her  bebiU  I 
estate  and  interest  therein,  with  libertj  ts| 
of  the  purchase- money  the  sum  of  £68  5i.  < 
them  in  the  maintenance  of  the  lunatio,  tbs| 
be  paid  into  court. 

In  May,  1885,  the  gnardians  accordingly^ 
property  for  sale  by  auction,  when  it 
depoait-money  duly  paid.    The  date  fixed  fa| 
was  the  23rd  of  November,  1885.    In  the  i 
the  38th  of  June,  1885,  the  lunatic  died,] 
brother  her  heir-at-law  and  next  of  kin. 
take  out  administration  to  her  estate. 

Thereupon  the    gnardians    presented 
intituled  both  in  lunacy  and  in  the  Cbai 
praying  that  their  derk  might  be  appointt 
the  property  to  the  purchasers,  for  all  the  i 
lunatio  therein  at  the  time  of  her  death,  or  t 
be  declared  that  the  lunatio  was,  at  tbe  I 
death,  a  trustee  of  the  property  within  tbe^ 
the  Trustee  Aot,   1850,   and   that  tbe 
guardians  might  be  appo{ut<*d  truetee  ia  her  I 
that  the  property  might  be  vested  in  blm  to  r 
same  to  the  purchasers. 

The  purchasers  and  the  heir-at-law  of  I 
oonsenteid  td  this  application. 

Reibeonf  In  support  of  the  petition.— The  t 
contract  was  to  make  the   Innatio  a 
purchasers :  Lysaght  v.  Edwards,  34  W.  I»j 
D.  499.     There  is  no  legal  personal 
convey  under  the  Cbnv^anolng  Act,  188l«|^ 
PaUng^s  TruBt,  83  W.  B.  85S,  36  OLf 
therefore,  a  veeting  order  is  necessvy,  \^ 
this  sectioni  the  heir-at-law  cannot  conif  J 
has  jurisdiction  to  make  the  order:  laff  r 
W.  B.  149,  4  Oh.  B.  836,  and  orders  bs«l 
in  such  casee,  although  Wood,  Y.O.,  refoiril 
In  re  Carpenter,  Kay,  418,  8  W.  B.  Oh.  P 
In  re  Lowry's  WiU,  31  W.  B.  438,  L.  R  1 
and  In  reBusselTs  EsteOe,  85  L.  J.  Oh.4M 
Oh.  Dig.  138.     [OoTTow,  L.J.,  referred  to  h^ 
18  W.  B.  157,  L.  B.  6  Oh.  73.] 

CoTTOw,  L, J.— This  Is  an  applicatioB  bjj 
under  the  Trustee  Acts  of  1850  snd  185S,  r 
thafc  an  eotate,  whioh  was  vested  in  s 
deceased,  should  be  treated  as  in  trust  for  thep 
the  fact  being  that,  after  a  contnot  for^ 
of  the  land  had  been  entered  into,  bet  ^ 
purchase-money  had  been  paid,  tbe 
And  what  we  have  to  consider  is  whether  tbs  1 
to  be  treated  as  trustee  for  the  pnfobss«,iiiitl 
appointed  to  convey  In  her  place.  We  bais  bo*! 
with  the  case  of  Lysaght  v.  Sdwcards, 
M.B.,  having  to  decide  under  whioh  of  *■*■  - 
in  a  will  certain  estates  passed,  held  thst,  WffM 
to  the  faot  that  the  testator  had  entered  ^^ 
for  sale  on  which  the  tiUe  had  been  acc^;;| 
of  the  purchase-money  had  been  paid,  ^*  TTL 
be  treated  as  included  In  the  deiiss  m^^JI 
which  on  the  testator's  death  might  be  i«««  *1 
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In  bb  Collxno. — Soott  v.  Pjlpb. 


OOUBT  OF  ApPBAL. 


Bat  (luit  WM  really  a  Tery  diflerent  qaea- 

l^tUs  oo«^  whioh  ie^  whether,  where  there  ia  an 

contract  for  aale  ezlating  at  a  person's 

i » light  to  make  a  Testing  order,  under  the 

OB  the  lootiDg  of  the  deoeased  being  a 

Tb  4o  so  wonld  be,  in  mj  opinion,  Tery 

^adtoatrary  to  the  rules  whioh  the  court  has 

I ji  ONM  under  the  Trustee  Act.    The  case 

I  goKms  this  one  Ulnre  Carpenter,  where 

imkt  circumstances  very  like  the  present, 

^rier  under  the  Trustee  Aot^  on  the  ground 

1  Ml  make  an  order  unless  the  right  to  the 

i  of  the  contract  had  been  enforced 

I  tiiiB  is,  I  think,  right ;  for  otherwise  in 

^asd  whether  or  not  speoifio  performance 

one  would  ha?e  to   consider  the 

and  tranafer  the  legal  estate  to  the 

J  la  that  case.  Wood,  Y.Q.,  after  referring  to 

|«f  the  Trustee  Act,  1851,  and  to  section  1  of 

J  Act  of  1852,  as  showing  that,  in  cases  of 

[  tbe  eonstructiTe  trust  must  first  ba?e  been 

|«daciaion  of  the  court,  said  that  the  reason 

I  that  there  might  always  be  a  question 

\  OQDtnet  could  be  enforced  by  a  suit  for 

J  and  it  would  be  extremely  incon- 

|Maie  the  vendor  to  be  a  truatee  upon  a 

' '  i  that  point  could  not  be  decided.   And 

ikihid  correct  principle.    It  ia  true  that, 

1 1%  rt  Lowry*3  Will^  Lord  Romilly  made 

r  the  Truatee  Act,  but  without  gi?ing  any 

>  probably  on  the  ground  of  the  apecial 

a  preasnt  in  the  caae,  that,  e?en  if  the 

Ithnmgb,  the  purchaser  could  take  the  land 

Iihould  not  myaelf  ha?e  been  influenced 

■utanoe;   and,  apart  from  that  circum- 

i  the  dedaion  was  wrong  in  principle.  The 

ite  ia  that  laid  down  by  GiiZard,  LJ.,  in 

t  h  n  Cuming,  that,  when  the  purchase- 

I W  paid,  the  Tendor  could  be  declared  a 

fitehia  sole  duty  was  to  convey  to  the 

_^  k  in  aocordance  with  the  rule  laid 

U.GL,  and  is,  I  think,  correct.     In  my 

iinake  the  order  aaked  for. 

lim  of  the  same  opinion.  In  my  opinion 
k  by  Wood,  V.O.,  in  the  caae  of  In  re 
light  If  we  refer  to  section  29  of  the 
1 1B50,  we  find  that,  when  the  oourt  has 
tefor  the  Bale  of  land  for  the  payment  of 
M  a  deceaaed  peraon,  every  person  aeiaed  of 
Pihall  be  deemed  to  be  ao  aeiaed  upon  a  truat 
raiea&liig  of  the  Act.  So  that  aection  con- 
Is  deeree  for  the  sale  as  a  condition  precedent 
P"8  the  person  aeiaed  to  be  a  truatee. 
y*^^  SO  provides  for  the  case  of  a  decree 
wa  omde  for  the  specific  performance  of  a 
nn  Kle,  audi  a  decree  being  again  regarded 
^tUatnie  as  a  condition  precedent.  Again, 
>  ^  the  amending  Act  of  1852  proYides  for 
"7  *  <^WKe  or  order  has  been  made  fbr  the  sale 
iSDd  enables  the  oourt  to  make  an  order 
Ijaiida  in  a  purchaser,  again  contemplating 
|«g  flfat  made.  As  a  general  rule  it  appears 
J  the  Legialatnre  intended  the  decree  to  be  a 
|^2<|c^ent  to  declaring  any  person  to  be  a 
^vr  the  Act,  and  without  saying  that  this 
f^  be  done  without  a  decree  hafing  been 
^^t^etaelikethia,  I  do  not  think  it  poaaible 
f^  principle  of  the  Act,  except  where  a  decree 
'**•  been  made. 

>^flUmm,gilli  <fc  Co. 


From  GOiflii.  Div.  Feb.  8, 9. 

Soott  v.  Papb.  (a.) 

JElcisemenf— ilneienf  lighte^Advancemeni  of  dominant 
tenement^Ahandonment  of  eaeerMni^Preeerij^n 
Aci(%AS  Will.  4,  e.  71),  «.  3. 

The  oumer  of  luildingi  oontaining  windowe  whieh 
were  ancient  lighU,  demolished  them  and  re^ereeted 
huildingi  which  were  set  forward  $o  that  the  new 
windows  were  in  a  plane  eubitarUially  nearer  to  the 
buildings  opposite  than  the  old  ones  Jiad  been,  and  some 
portions  only  of  such  windows  corresponded  with  the 
old  windotos  so  as  to  admit  Ughi  which  would  ham 
formerly  passed  through  them.  The  buildings  opposite 
having  been  raised  so  as  to  obstruct  ths  new  windows. 

Held,  that  the  owner  had  not,  by  advancing  the  plane 
of  his  windows,  abandoned  his  ancient  lights,  and  that  he 
was  entiHed  to  an  injunction  to  protect  so  much  of  the 
new  windows  as  corresponded  with  the  old  ones* 

Decision  of  North,  J.,  affirmed. 

Appeal  from  a  daolsion  of  North,  J. 

The  action  was  for  an  injunction  to  restrain  the 
defendant  from  building  so  as  to  interfere  with  the 
plalntlif  s  andent  lights.  The  parties  owned  buildings 
ntnated  respectively  on  opposite  sides  of  a  narrow  yard 
or  lane  in  Newoastle*ttpon-l>ne,  the  width  of  whioh 
varied  ftom  7^  to  6^  feet.  The  plainttfTs  buildings 
were  in  part  three  stories,  and  in  part  two  stories  high, 
and  for  upwards  of  twenty  years  before  1872  had 
received  light  through  windows  giving  on  the  yard.  In 
1872  the  plaintifC  had  pulled  down  hia  buildings,  and 
re-ereated  others  of  greater  elevation  and  with  more 
windows  on  the  yard.  He  also  built  further  into  the 
yard,  so  as  to  make  it  four  feet  wide  throughout  In 
1883  the  defendant  pulled  down  his  buildUigs,  which 
were  of  low  elevation,  and  proceeded  to  erect  buildings  of 
greater  elevation,  and  such  as  interfered  with  the  access 
of  light  to  the  windows  in  the  plaintiffs  buildings 
opposite.  It  appeared  that  the  "oidy  windows  in  the 
plaintiff's  new  buildings  which  at  all  nearly  corres- 
ponded with  his  ancient  lights,  were  those  on  the  middle 
floor,  and  the  injunction  was  asked  for  only  in  respect 
of  those  windows,  and  to  that  extent  alone. 

The  case  was  heard  before  North,  J.,  and  an  injunc- 
tion was  granted  (see  the  report,  54  L.  J.  Oh.  914). 

The  defendant  appealed. 

TT.  Barber,  Q,C.,  and  John  Chester,  for  the  appellant. 
— The  alterations  made  by  the  plaintifl  in  1872  were 
such  that  the  old  right  to  light  is  gone.  In  order  to  be 
preserve  it  the  new  windows  must  substantially  com- 
prise the  old  ones,  whioh  is  not  the  case  here :  Newson 
V.  Pencier,  33  W.  B.  243,  27  Oh.  B.  43,  and 
Hutchinson  v.  Copestake,  9  W.  B.  896,  8  a  B.  (N.  S.) 
102,  9  lb.  863,  the  authoritj  of  whioh  is  not  affected  by 
Tapling  v.  Jones,  13  W.  B.  617, 11  H.  L,  0.  290.  The 
setting  forward  of  the  wall  alters  the  incidence  of  light, 
and  increaees  the  burden  on  the  servient  tenement  In 
oaaea  where  premiaee  had  been  aet  back  and  the  right  waa 
still  held  to  continue,  the  burden  waa,  in  fact  diminiahed. 
And  any  substantial  alteration  in  the  plane  destroys  the 
right :  Blanchard  v.  Bridge,  4  A.  &  £.  176 ;  National 
Provincial  Plate  Class  Assurance  Co.  v.  Prudential 
Assurance  Co.,  26  W.  B.  26,  6  Oh.  D.  757 ;  Barnes  v. 
Loach,  28  W.  B.  32,  4  Q.  B.  D.  494 ;  BuUers  v.  Diekin- 
son,  33  W.  B.  540,  29  Oh.  D.  155.  Under  the  Prescrip- 
tion Act  there  is  no  right  given  in  respect  of  a  building 

(a.)  Beported  by  H.  F.  Axxdbos,  Esq.,  BaRister-at* 
Law. 
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as  R  whole,  but  only  in  respect  of  certain  definite 
apertures.  And  rach  a  right  most  be  enjoyed  in  the 
state  in  whieh^  it  was  when  time  began  to  run  in  its 
fayonr.  Here  the  old  right  has  been  abandoned :  Mocre 
▼.  BawaoHf  ZB.isO.  832 ;  Beaih  ▼•  ButknaU^  17  W.  B. 
76^  2i..ft.«  Eq.  1 ;  Fawkr  ▼.  Walker,  51  L.  J.  (OhO 
443.  In  any  oa»%  tl^  injni^  to  tho  plaintiff  is  so  small 
that  he  iSi  %t  moat,  entiUed  to  damages. 

Migh^f  Q>P*j  Q^in^atrd  Bruce,  Q.O.  (Swinfeti-Eady 
with  them),  f  or  the  reaponden.tB.r-The  right,  as  it  existed 
befo^  the  alteration,  still  exists  suffldentiy  to  bring  it 
within  'the  Prescription  Act.  The  alteration  in  the 
buildings  Is  immaterial :  Beckeiaeiioai  Gommi$$i<meri  ▼• 
Kino,  28  W.  B.  544, 14  Oh.  B.  218 ;  BuUere  ▼.  DiekinBon. 
Nor  can  the  right  be  held  to  haye  been  abandoned  so 
long  as  any  put  of  it  is  retained,  unless  that  part  be 
inAnitesimally  small:  Per  CHilard,  L.J.,  in  Btaighi  ▼. 
Bum,  18  W.  B.  248,  L.  B.  5  Ob.  163,  explaining  Eeaih 
i/BuohnaU* 

Sarher^  Q*0^  in  replyj  xefened  ta  Kfik  t.  Psaric^y 
19  W.  B.  65^  lu  B.  6  Oh,  809. 

OonoH,  Xi<J.**Thi4  appeal  raises  %  question  ol  con- 
siderable importance,  and,  t9  9^  consfderable  extent,  one 
of  nicety. 

The  defendant  had  four  liieda  on  ona  side  of  a  nanow 
yard,  the  plaintiff ■  bolMUng,  whldi  ooasisted  of  two 
blooksi-^oiie  a  low  building,  and  the  other  somewhat 
higher,  which  has  been  called  the  laige  trallding— being 
on  the  ottier  side.  Ho  question  is  raised  regarding 
any  lights  in  the  new  bnildlog  irtkidi  has  been  pat  up 
in  nibetitntion  for  the  low  buililin£[»  llhe  question  arises 
with  ref  erenoe  to  six  windows  aonespcnding  with  portions 
of  ths  three  old  windowe  in  the  original  large  building, 
and  it  is  in  respect  of  these  that  the  injunction  has 
beea  gnmted.  The  new  building  of  the  plaintiff  is 
entltely  difleient  in  ohaiacter  fiom  the  old  building,  and 
instead  of  baring  three  rows  of  lights  of  rather  a  long 
shape,  it  ia  lighted  eatitdy  by  a  difEerent  kind  of 
windows* 

A  main  oontentign  on  behalf  of  the  defendant  has 
been  this,  that  the  plaintiil,  by  the  mo^e  in  which  he 
has  ereeted  the  new  budlding,  has  abandoned  the  old 
right  Which  he  formerly  had.  In  my  opinion  that  is  an 
erroneous  contention*  Of  course  he  has  abendoHed  the 
old  lights,  the  area  of  which  is  entirely  occupied  by  a 
brick  wall.  He  has  put  up  that  wall  in  such  a  way  aa 
to  show  that  he  did  not  intend  to  use  cv  enjoy  that 
light  i^hich  formerly  went  into  the  old  building  through 
those  windows  which  are  entirely  Uodsod  up;  and,  in 
my  opinion,  that  would  be  sufficient  to  show  an  abandon- 
ment BB  rega^  these  windows.  But  the  windows  in 
question  occupy  a  substantial  portion  of  the  space 
formerly  decupled  by  the  three  windows  in  the  old 
building;  and  although  he  has  not  constructed  his 
bunding  in  such  a  way  as  to  take  all  the  light  which 
formerly  IMiseed  through  the  old  windows  in  the  old 
building,  wsi  should,  I  thlnk^  be  combff  to  a  wrong 
condusioti  in  saying  that  the  plaintiff,  hariing  erected 
this  building  if?ith  the  six  windows  occupying  poaitions 
where  they  would  receive  a  cousiderable  poirtion  of  the 
light  which  went  into  the  three  old  windows.  Intended, 
in  respect  of  these  new  windows,  to  abandon  such  right 
aa  he  formerly  had. 
'  29ow  the  right  in  respect  of  light  to  these  windows  not 
baring  been  abandoned,  is  the  plaintiff  entitled  to  an 
injunction  r  It  was  argued  principally  upon  this,  that 
this  eastern  wall  of  the  plaintifTs  building  has  been  moyed 
forward,  and  therefore  does  not  occupy  the  same  place 
as  was  occupied  by  the  wall  of  the  old  building  in  which 
the  old  windows  would  haye  teoeired  protection  were 
situated.  The  wall  has  been  adyanced  in  some  parts 
mqxe  tbin  In  oth«pi«  There  is  a  diflewnce  of  18  inches 
in  the  position  of  one  of  the  windows  caused  by  moring 


the  plane  further  forwards ;  in  the  ease  of  t 
18  inches;  and  in  that  of  snothei  of  2  fNfcl 
and  it  is  said  that  the  moring  ftewsid  d  Iksl 
so  materiaUy  altered  the  easement  tiist  U\ 
cannot  now  rely  upon  it. 

We  must  cmisider  what  is  the 
the  statute.  Section  3  is  as  follovi:-'*l 
access  and  use  of  light  to  and  for  say  di 
workshop,  or  other  building  shall  hsfs  \ 
enjoyed  therewith  for  the  full  period  of  1 
without  interruption,  the  right  theieto  i ' 
absolute  and  indefeasible."  This  ssotian  ii  i 
dealing  simply  with  the  right  of  light  for  ttel 
*'  dwelling-house,  workshop,  or  othsr  T 
after  twenty  years,  the  pereon  who  owis  ft| 
house.  If  he  has  used  and  enjoyed  light,  gsliil 
right  to  what  he  has  used  and  enjoyed;  x 
opinion,  the  quafdwn  of  his  enjoyment  is  ( 
must  depend  on  the  area  of  his  windows,  vAi 
distance  they  are  from  other  buildings.  Hs(| 
consequence  of  the  position  of  other  I 
siae  of  the  lights,  a  right  nnder  this  ssctfoni 
ment  of  that  particular  light  which  hss  | 
bufldhig.  <«Tlie  access  and  use  of  Ught"  ^ 
the  number  of  pencils  of  Bgfat  which  eosnj 
by  reflection  into  that  window.  Aft«  ' 
what  is  to  happen?  It  was  contended  lyi 
and  Mr.  Ohester  that  any  alteiatioa 
window  would  deetroy  the  right  and 
of  the  house  continuing  to  enjoy  it.  Ia  ^f  ^ 
contention  is  wrong.  If  part  of  the 
wards  cut  off,  so  as  to  diminish  it,  he  : 
to  that  portion  of  the  light  which  still  < 
the  diminished  window,  and  TapUng  y.  /m 
if  he  enlarges  the  window  he  still  has  Ihs  i 
portion  of  light  which,  for  twenty  jssii,J 
through  so  much  of  the  ancient  window  i" 
left  undisturbed.  That,  howeyer,  doss  aotd 
question  now  before  us,  becauae  tlM  mail  i 
that,  independently  of  the  alteration  of  riai|i 
of  this  wall  further  forward  destroyed  tin  i^ 
disposes  of  the  argument  that  the  mors  f 
only  of  the  old  window  is  left  in  the  nev^ 
the  right  Where  there  haa  been  no  i 
the  r^ht  existing  in  respect  of  the  old  i 
right  is  not  lost  by  reason  of  the  fast  tbst| 
the  old  window  is  hududedin  the  new,  < 
window  has  been  added  to  by  the 
laterally  or  yertically,  of  a  new  window. 

What  alteration,  then,  will  deprive  thil 
his  right— this  right  which  can  be    " 
reepect  of  a  dweUing»house,  woricshop,  oi  t 
ingP    WUl  the  alteration  of  the  purpose  « f 
which  the  building  is  to  be  used,  as  the 
workshop  into  a  houses  or  of  a  house  into*! 
haye  this  effect?    It  wiU  not.  That  is <" 
by  the  ease  of   The  Scdeeitutieal 
^uuk    The  old  buUding  there  was  aokatoj 
which  waa  to  be  buUt  on  tiie  site  of  the  ("^ 
warehottse-*an  entire  alteration  of  the] 
the  character  of  the  building.    Thsa,  will  tttj 
back  of  the  plane  of  the  waU  depiiTS  tbtj 
his  right  P    In  my  opinion,  no.    It  is  ^ 
how  the  mere  fact  of  moring  back  cm  do  im 
fact,  there  is  authorify  against  sadb  a  f^ 
Then,  if  moring  it  back  wiU  not,  wiU  dmfij* 
forward  have  this  effect  f     In  my  opiBl(«i 
moring  back  and  the  moring  forward  sisy^ 
right,  because  the  new  building,  when  oooitr 
eitiier  by  being  substantially  ad^aaoed  ori 
set  back,  be  so  placed  that  tiie  light,  wU^  > 
went  into  the  old  windows,  will  not  go  ioto^J 
a  buUding  is  set  back, ray  l<^*^*^SJ^k 
the  same  cone  of  li^t  that  was  eqj^  Df[iM 
haye  an  entirely  diflennl  ooBi^  Md It flHJ  "^^ 
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irard  that  ft  trill  not  enjoy  the  Bame  light  ta  that 
t  bj  the  old  btiildtDf^,  In  mj  cpinioD,  the  qaei- 
be  eoQsidered  ie  this— whether  the  alteration  if 
li  a  Data  re  aa  to  preolade  the  plaintiif  from 
g  that  he  li  tij»itig)  through  the  new  apertures  In 
w  waMj  the  tame  cone  of  light,  or  a  substantial 
that  cone  of  lij^bt,  which  went  to  the  old  build- 
r  that  it  eatablfshed,  aUhough  the  right  must  be 
t  In  te^pect  of  a  bnlldiDg,  it  maj  be  claimed  in 
of  any  btaUdlog  which  is  substantially  enjoying 
or  tbe  whole  of  the  Ifght  which  went  through 
aperture. 

ly  be  that,  fn  some  caies,  even  although  there  is 
h  an  alte ration  m  would  deprite  the  plaintiff  of 
it»  be  mayi  by  other  means,  haye  precluded  him- 
m  ineiating  on  it,  b^eause  be  may  haye  so  altered 
IdiQg,  or  be  so  waoting  in  eyidenoe  as  to  what 
litron  of  the  old  window  was,  that,  though  he 
actually  enjoying  a  portion  of  the  old  light,  he 
show  it,  and  oo,  by  a  mere  defect  of  eyidenoe, 
be  nuable  to  enforce  such  right  aa  he  has.  But 
my  opinion,  code  Bering  the  small  actual  adyanoe 
gh,  no  doubt,  relntlyely  considerable,  haying 
to  the  dietance  between  the  two  buildings),  we 
aot  to  bold  that  a  eubetantial  portion  of  the  old 
^e  not  paes  through  the  new  openings.  I  think 
dfiion  of  North,  j;,  WM  right,  and  the  appeal 

I  is  one  point  1  have  not  yet  mentioned,  which 
yupd  by  Mr.  Cboater,  that  no  such  injury  was 
lero  as  would  en  title  the  plaintiff  to  an  injunc- 
3ut.  in  my  opitiEon,  we  must  treat  the  way  this 
a  dealt  with  in  the  court  below  as  precluding  us 
terioj?  into  that  queetlon.  It  was  dealt  with  on 
lug  that  there  were  qiieptions  of  law  to  be  decided, 
tfaey  wefe  decided  egainst  the  defendant,  the 
nt  conceded,  or  rather  did  not  deny,  that  there 
Eh  a  iubatantlal  interference  with  the  right  in 
of  which  the  plaintiff  claims  protection  as  to 
tim  to  an  injunction. 

zr,  LJ. — Id  deciding  this  case  we  haye  to  put  a 
;tioa  on  the  3rd  aectlan  of  the  Prescription  Act, 
^ill.  4,  c,  71.  The  point  is  one  of  some  noyelty 
la  of  importance. 

lUst  begin  by  considering  what  it  is  with  respect 
cceas  of  light  that  this  Act  has  done.  In  Kelk  y. 
^  James,  L  J.,  ezpreased  an  opinion  that  the 
baa  la  no  degree  altered  the  pre-existing  law 
]o  nature  and  eittent  of  the  right  of  aecesa  of 
Hia  language  must  not  be  mil  understood  ;  since 
^te,  as  be  fore  J  the  right  remains  a  right  to  haye 
mnt  of  accede  of  IFght  to  apertures  in  a  house  or 
^,  which  would  be  eafTloient  for  the  use  and  occu- 
it  the  building.  It  la  not  a  right  in  gross,  but  a 
I  light  In  conneotLon  with  a  dwelling-house,  work- 
r  building,  tho  building,  workshop,  or  dwelling- 
eing  the  meana  by  which  tho  Ught  is  enjoyed  for 
i  of  twenty  year^p  and  the  Hght  to  enjoy  is 
a.  But  the  right  baa  been  alter^  in  one,  and  a 
it^riat  Bpnie.  It  uaed  to  depend  on  the  implica- 
?rircd  from  unet  oi  eome  supposed  coyenant  by 
□er  of  the  servient  tenement,  by  which  he  pre- 
himiielf  from  thenceforward  interfering  with  the 
»f  light  to  the  doiuinaut  tenement  to  the  extent  of 
er.  What  the  itatute  bas  done  Is  to  create  a  fresh 
>f  the  right.  Tbo  origin  of  the  right  is  to  be, 
etippofiltlon  of  any  implied  grant-^that  is  not 
ry,  proTided  you  fulHi  the  requirements  of  the 
aa  to  enjojment  for  a  certain  period— not  enjoy- 
9  of  right,  but  actual  enjoyment  whioh  is  not 
rn  by  proof  that  some  coyenant  or  agreement  by 
:  writing  wae  the  aource  of  it.  There  may  still, 
^eatatute^  be  conyentioDal  agreements  between 
rtiea  which  dispense  with  the  heoessi^  of  pioying 
3c  enjoyment  foi  twenty  yeazii  but  the  ttatatoty 


origin  which  it  is  necessary  to  consider  is  whether  there 
has  been,  in  fact,  an  enjoyment  for  twenty  year?, 
doming  to  the  language  of  the  section,  what  does  it  do  P 
It  seems  to  me  that  it  creates  an  indefeasible  right  to 
a  specific  quantity  of  light  for  the  use  of  a  house,  work* 
shop,  or  building.  Mr.  Barber  argued  that  this  right 
was  a  right  only  to  haye  the  light  enter  through  the 
same  definite  aperture.  The  statute,  howeyer,  says 
nothing  about  an  aperture,  though  it  is  perfectly  trae 
that  we  cannot  read  the  statute  intelligently  without 
seeing  that  it  assumes  that  there  will  be  some  measure 
of  the  enjoyment  which  it  confers .  after  twenty  year?, 
and  that  measure  can  only  be  the  windows  or  aperturea 
of  the  bouse;  or,  to  speak  still  more  strictly  and  ac« 
curately,  the  measure  of  the  enjoyment  and  the  measure 
of  the  right  acquired  are  not  the  windows  and  apertures 
themselyes,  whioh  would  inyoWe  a  oontinuing  structural 
identity  of  the  windows,  but  the  true  measure  is  the 
size  and  position  of  the  windows.  That,  aa  it  seems  to 
me,  is  the  measure  which  reason  has  put  on  the  words 
of  the  Act  of  Parliament.  The  section  does  not  merely 
say  **  access,"  but  "the  aooess'and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  boilding,* 
and  '*  enjoyed  therewith,"  Mr.  Barber  endeayoured  to 
persuade  us,  and  boldly  put  his  proposition  thns-^hat 
no  right  oonld  be  enjoyed  after  the  lapse  of  twenty 
years  if  there  had  been  any  fluctuation  in  the  measure  of 
the  access  and  nee  of  the  light  during  the  twenty  years 
I  cannot  myself  see  that  the  statute  warrants  any  snch 
yiew.  I  should  haye  thought  that,  supposing  tf  use^  for 
ten  years  out  of  the  twenty  of  a  small  windd#,  #hie(i  is 
enlarged  during  the  remaining  ten  years  dnt  of  the 
twenty  to  double  its  size,  it  waa  perfectly  dear  thfat  the 
only  right  acquired  in  the  twenty  yefei^  was  the  right 
to  haye  the  minimum  portion  of  the  pencils  of  light 
which  had  passed  through  this  smaAer  strnoture; 
because  you  could  not  haye  been  saM  to  enjoy  the 
larger  for  twenty  years  when  you  had  enjoyed  it  for  ten 
years  only,  and  I  should  haye  paused  for  some  time 
before  ooming  to  the  conclusion  that  a  man,  after  using 
the  smaller  access  of  light  for  twenty  years  through  the 
windows,  had  lost  his  right  to  any  access,  because  during 
that  period  he  had  fruitlessly  set  up  an  enjoyment  of 
more.  The  right  once  acquired  seems  to  me  to  be  a 
right,  the  true  nature  of  which  you  can  only  fix  by 
withdrawing  your  mind  from  the  consideration  of  the 
identity  of  the  apertures  through  which  the  enjoyment 
has  been  had,  and  fixing  it  on  the  amount  of  light 
which  has  passed  through  them.  What  the  person  who 
has  acquired  the  right  is  entitled  to  is,  not  the  window, 
but  the  amount  of  light  which  has  passed  through  that 
window.  , 

Is  that  right  lost  by  anything  short  of  abandonment.  ? 
In  the  fi At  place,  how  can  you  lose  snob  a  right  to  *a 
definite  amount  of  light  by  trying  to  enjoy  for  your  own 
pnrpoees  more  light  than  yon  hiUl  aoquiied  a  prescrip- 
tiye  right  to  enjoy  P  If  a  man  has  a  certain  amount  of 
light  at  his  disposal  for  use,  it  seems  to  me  that  he  has 
a  perfect  right  to  make  the  best  of  it  as  Mr.  Rigby  said, 
and  that  he  is  not  bound  so  to  use  his  land  as  to  exer- 
cise only  the  minimum  of  enjoyment  whioh  is  to  come 
by  the  twenty  years'  user.  He  may  use  his  land  as  he 
pleases.  It  is  true  that  any  additional  user  will  no; 
increase  the  right,  but  it  does  not  seem  that  any  addi- 
tional user  can  diminish  it.  I  think  that  must  follow 
from  cTbn^s  y.  2*ap^tn^,  which  established  that  a  man, 
by  adding  to  his  own  property  by  adding  new  windows, 
did  not  lose  his  right  to  the  access  of  light  through  the 
old  windows,  and  applying  reason  to  work  out  the  logic 
of  it,  it  must  follow  that  a  man  may  lessen  his  light 
without  losing  what  he  has.  If  a  man  cannot,  by  seek- 
ing to  enjoy  more,  lose  the  right  which  exists  already, 
how  can  ho  lose  his  right  to  enjoy  that  quantity  by 
enjoying  lesaP  If  I  cut  down  the  aperture,  and  cut 
down  the  pencil  of  light  (although  I  am  osiog  a  wrong 
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term,  becaoae  yoa  cannot  cut  down  the  amount  of  light) 
which  is  going  to  pasa  throngh  the  sabstituted  aperture 
— if  I  resign  the  rest,  retaining  what  I  do  retain,  and 
that  is  part  of  the  old  Tolume  which  entered,  though 
not  the  whole — it  follows,  applying  the  reasoning  of 
Jonea  ▼.  Tapling  to  the  decision  in  Jonu  ▼•  Tapling^ 
that  I  do  not,  bj  blocking  up  a  part  of  my  old  lights  and 
adding  new  windows,  lose  my  right  as  regards  so  much 
of  the  old  light  as  is  not  so  blocked  up. 

Then  it  is  said  that  you  may  not  alter  the  building. 
I  ha?e  endeavoured  to  explain  why  I  think  the  structural 
identity  of  the  aperture  is  not  a  test  so  much  as  the 
measure  and  size  of  the  aperture.  It  was  said  that 
Blanchard  t.  Bridges  is  inconsistent  with  this.  That 
case  was  decided  under  the  old  law  before  the  statute, 
and  it  may  be  that,  as  Patteson,  J.,  seems  to  have 
thought,  the  origin  of  the  right  to  enjoy,  with  the  con- 
sent, it  may  be,  of  some  preceding  owner  of  the  serf  lent 
tenement,  was  to  be  inquired  into,  and  that  the  act  of 
such  owner  from  which  the  right  flowed  must  be  looked 
at  with  reference  to  the  state  of  things  at  the  time.  J 
am  not  prepared  to  say  that  I  can  see  the  reasoning  so 
clearly  as  I  should  like,  but  whatever  be  the  view  enter* 
tained  in  that  case,  what  need  is  thereto  apply  any  such 
reasoning  to  a  right  which  has  a  statutory  origin  P  If 
this  right  is  a  right  to  so  much  of  the  pencils  of  light 
f,)r  the  use  of  the  dwelling*  house,  why  may  not  the 
'  wner  of  the  house  advance  or  recede  as  he  chooses  ? 
lid  cannot  increase  the  burden  on  bis  neighbour's  tene- 
ment, and  he  cannot,  as  it  seems  to  me,  do  anything 
which  afFeota  the  right  which  is  the  creation  of  the  Act 
of  Parliament  itself.  It  has  been  decided  in  Staight  ▼. 
Burn  and  Th$  EceUsioitical  Commisaumera  ▼.  Kino  that 
the  right  to  these  pencils  of  light  remains,  even  though 
the  domic K II  c  tenement  may  be  pulled  down  or  altered 
with  a  view  to  being  rebuilt.  Those  cases  show  that  the 
structural  identity  of  the  building  is  not  the  teat,  but  I 
think  they  show  more— viz.,  that  the  meaaure  of 
enjoyment  is  not  the  aperture  itself,  but  the  size  and 
dimenaiona  of  the  aperture. 

It  aeemi  to  me  to  follow,  from  the  oaaea  dted,  that 
alteration  of  the  building  haa  nothing  to  do  with  the 
question,  but  that  the  queation  la  whether  any  change  ia 
being  made  in  the  meaaure  of  the  volume  of  light  which 
came  through  the  aperture  aa  it  previoualy  exiated. 

There  ia,  however,  one  way  in  which  the  right  may  be 
loat.  It  may  be  that  the  deatruction  of  the  identity  of 
the  building  may,  if  itamounta  to  an  abandonment,  put 
an  end  to  the  atatutory  right  which  haa  been  acquired* 
A  right  acquired  by  atatutory  enjoyment  may  certainly 
beloat  by  abandonment,  and  I  do  not  say  that,  if  it  can 
be  s&own  that  a  building  has  been  so  altered  that  the 
proper  inference  from  the  alteration  and  imm  the 
conduct  of  the  dominant  owner  is  that  he  has  released  or 
abandoned  his  right,  or  haa  given  the  ownera  of  the 
aervient  tenement  the  right  to  believe  and  to  act  on  the 
belief  that  he  no  longer  intends  to  insist  on  it^  there  may 
not  then  be  an  abandoment.  But  it  is  not  easy  to  prove 
abandonment  from  the  alteration  or  the  rebuilding  of  a 
building.  A  building  wanta  light  if  it  has  any  windows 
in  it  and  ia  not  a  blank  wall ;  and  it  would  take  a  great 
deal  to  persuade  me  that  a  man  intends  to  abandon  any 
of  the  old  light  he  enjoyed  it  the  building  is  rebuilty 
substantially  so  as  to  preserve  the  enjoyment  either  of 
the  whole  of  the  volume  of  light  which  was  enjoyed 
before  or  of  some  material  part  of  it.  In  this  particular 
case  I  think  there  has  been  no  abandonment  at  all. 

I  agree  with  Cotton,  L.J.,  in  thinking  that  it  is  too 
late  now  to  consider  the  point  raised  at  the  end  of  the 
appellant's  argument — that,  as  to  one  or  two  of  the 
windows  no  tubetantial  damage  has  been  done-^and  I  do 
not  think  that  we  oould  dedde  in  favour  of  that  point 
upon  the  materials  before  us. 

Fbt»  W.-^The  material  qu^ition  in  this  ca«e  appears  ^ 


to  me  to  turn  on  the  3rd  aeotion  of  the  2  4| 
4,  c.  71.  [Hla  lordship  read  the 
ceeded:— ]  I  pause  to  observe  that,  in  ay } 
the  word  *'  acceaa,''  as  uaed  in  that  aeotioii,^ 
to  the  aoceaa  through  the  orifloe — ^through 
or  window— but  to  the  freedom  of 
aervient  tenement ;  and  I  think  i 
arisen  from  auppoaing  that  the  ao 
the  aoceaa  through  the  window  of  tha< 
ment.  Undoubtedly,  the  two  are  doaely  { 
together,  becauae  the  right  acquired  under  tliii^ 
the  atatute  by  the  dominant  tenement  ii  j 
meaaured  by  the  aoceaa  to  the  dominant  1 
therefore,  the  aperture  whidh  leta  the* 
dominant  tenement  deflnea,  in  a  manner 
all,  the  area  which  muat  be  kept  free  over  t 
tenement.  The  two  thinga  are  doaoly  \ 
together — the  one  ia  the  meaaure  of  the  otiur^ 
are  not  the  aame  thing. 

The  next  inquiry  which  ia  important  is  I 
the  meaning  of  the  word  "thereto"  in 
"the  right  thereto  shall  be  deemed 
defeasible ''  ?    It  appears  to  me  plain  that  Hi 
the  right  "  to  *'  the  aame  aooesa  and  uae  of  i 
for  any  ''  dwelling-honae^  workshop,  or  otiMr| 
It  haa  not  been  oontendedt  and  I  think  it  < 
reaaonably  contended,  that  the  right  was  e 
that  the  right  waa  one  which  oovdd  be  enjo] 
in  connection  with  a  '' dwelling-houae, 
other  building."    But  it  haa  been  eontaodsil 
building,,  to  enjoy  it  after  the  lapae  of  tventf  y 
be  the  aame  building  aa  that  which  aoqaired  i 
the  twenty  ,yeara,  or  at  the  end  of  the 
The  atatute  aaya  nothing  of  the  aort ;  it  doei  j 
"  to  the  aame  dwelling-houae,  workshop,  or  f 
I  can  aee  no  reaaon  or  ground  upon  prindplsori 
why  we  ahould  import  suoh  a  limitatioB  iato  t 
I  think,  therefore,  that  the  Aot  ia  aQeat  si  to  ( 
of  aperture,  and  ia  ailent  aa  to  identify  of  I 
the  Aot  doea  la  to  give  the  same  aort  of  aoM j 
of  light,  and  it  must  certainly  not  be  man  f 
before.    Through  what  aperture  that  light  ( 
for  what  buUding  this  light  ia  used,  aflsr  thi  i 
of  the  twenty  years,  is,  as  far  aa  the  statatsiil( 
a  matter  of  entire  indifferenoe.    That  is  oj  V 
true   meaning  of  the  section.    Of  ooun^Jf 
follow  that  every  building  created  by  the  C 
dominant  tenement  is  entitled  to  this  ng^J 
building  ia  ao  pliused  aa  that  it  cannot  i 
paaaing  over  the  aame  apace  aa  the  origtodi 
enjoyed,  then  it  doea  not  uae  the  aame  light 
any  dwelling-houae,  workahop,  or  buildiogt"  |^ 
fore,  the  alteration  in  the  building,  by 
light  which  is  uaed,  haa  deprived  the  naw  B 
the  right  to  enjoy  light  which  it  doea  not  t 
not  bring  itaelf,  therefore,  within  the  ssotioa*^ 
it  may  well  be  that  the  new  building  may  be  o 
in  suoh  a  manner  as  to  show  evidenoe  ^^^^ 
abandon  for  ever  the  uae  of  the  light  to  vUbbV 
building  waa  entitled.    Xn  that  way  thai" 
building  may  be  of  the  laat  importanoa. 

It  haa  been  argued  in  the  preaent  oasa  that  1 
auch  an  alteration,  and  that  the  diftaraofle  bfl^ 
poaition  of  the  whidowa  in  the  new  building  >*l 
which  existed  in  the  old,  ii  evidenoa  of  i»f^ 
abandon  for  ever  any  daim  to  the  right  to  ufi^ 
exiated  in  the  old  building.    ButI  am  bound  t^r 
I  can  come  to  no  auch  oondnaioD.    Wbaajof : 
window  it  ia  very  difficult  to  auppoaa  ^^  J!^: 
abandon  the  right  to  the  aooeaa  of  light  to  tbo  ^ 
When  you  have  oloaed  part  of  the  windof^^ 
that  the  court  or  a  Jury  might  aaa  "  * 
abandon  that  right ;  but  "when  you  m-  ^^ 

ite  entire^  or  aa  to  a  oonddetabl«  V^  ^JlZt 
window,  it  ia  diiBeolt  to  enppoie  thrt  fou  ■"* '"" 
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right  to  that  window  or  a  portion  of  it.  The 
m  of  abandonment  ie  one  of  intention,  to  be 
ed  from  all  the  droamttanoes  of  the  oaee,  and 
|[  at  all  the  cironmataaoee  of  thia  oaae  I  have  oome 
ooadneion  that  there  was  an  intention  to  nee  all 
[fat  which  the  old  windowa  were  entitled  to  me, 
>  intention  to  abandon  any  part  of  it 
m,  it  may  well  be  that  the  alteration  of  a  building 
at  an  end  to  the  plaintiffe  right  in  this  way,  but 

become  impoadble  for  him  to  prove  that  the 
of  light  he  is  claiming  it  the  same  as  that  which 
I  to  the  old  window.  Wherever  snob  a  difficulty 
of  arises  in  the  plaintiff's  case  by  reason  of  his 
I  in  the  building,  then  undoubtedly  bis  right  may 
by  the  change  which  he  has  himself  caused.  But 
the  new  buUding  does  use  the  same  light,  avails 
if  the  same  access  of  light  as  the  old,  where  there 
tn  no  intention  of  abandonment,  and  where  there 
m  no  Ices  of  cTidenoe  and  no  incapacity  to  prove 
le  old  light  has  been  interfered  with,  all  of  which 
stances  in  my  Judgment  occur  in  the  present  case, 
see  nothiog  in  the  statute  to  deprive  the  owner  of 
r  building  of  the  right  to  the  access  of  light  which 

in  the  old  building. 

nk,  therefore,  that  the  Judgment  of  North,  J.,  in 
Meat  case  was  right,  and  the  appeal  must  be 
ed,  with  costs. 

iters,  Bonner^  Wright^  A  Co,,  for  Ridley^ 
itle;  Crouman,  CroMman,  A  Prichardt  for 
1  A  Atkinionf  Kewcastle. 


fiifA  Cotttt  of  9tt0t(c^ 


Div. 
!.B. 


}  April  6. 

tiAiTDSsaAK  V.  Fbist.  (a.) 

M  —  Order  upon  admimom  —  Application  for 
r  to  pay  to  plainffff-^Payment  into  oowi^No 
iinga^^^Or  otherwise'*  —  Bule$  of  Supreme 
rty  1883,  ord,  82,  rr.  4,  6. 

tiiiwns  contained  in  an  affidavit  by  the  d^endant 
I  a  preriout  interlocutory  application,  made  in  an 
in  which  no  pleadings  have  been  delivered  and  the 
not  specially  tndorsed,  are  withintJie  words  "  or 
Ue  "  of  ord,  32,  r.  6,  and  t?ie  court  wiU  make  an 
tpon  such  adnUssions  for  payment  into  court  of 
thus  admitted  to  he  due  by  the  defendant  to  the 
fy  but  will  not  order  it  to  be  paid  to  the  plaintiff 


was  an  application  by  the  plaintiff  for  an  order 
e  defendant  should,  within  seven  days,  pay  to  him 
ind  £24  for  intereet  from  the  18th  of  August, 
ftud  was  made  under  ord.  32,  r.  6,  on  admissions 
>y  the  defendant. 

he  18th  of  August,  1885,  the  plaintUE  lent  to  the 
ant  £250  for  six  months  at  £4  per  month  interest 
security,  as  the  former  alleged,  of  some  furniture 
log  to  the  latter.  The  defendant  did  not  dispute 
n,  for  which  he  gave  a  receipt,  but  refused  to  give 
J,  and  the  plaintiff  commenced  an  action  against 
1  which  the  writ,  dated  the  5th  of  November,  1885, 
«  specially  indorsed,  but  claimed  the  money  ad* 
i  and  interest,  speoiflo  performance  ot  an  agreement 
>  a  mortgage  of  furniture,  an  aooount  of  the  pfo<> 

sported  by  H.  C.  Bopib,  Esq.,  Barrister-at-Law. 


ceeds  of  any  sale  that  might  have  been  made  of  the 
furniture,  and  payment  of  the  amount  into  courts  and 
for  a  receiver. 

On  the  20th  of  November  the  plaintiff  moved  (in  the 
aotion)  for  a  receiver  and  an  order  that  the  furniture 
should  be  delivered  to  such  receiver,  and  that  the  pur- 
chase-money of  any  furniture  sold  should  be  paid  into 
court;  but  the  Yioe-Ohancellor  refused  to  make  any 
order. 

The  defendant  served  cross  notice  of  motion  for  the 
same  day  to  cross-examine  the  plaintiff,  but  did  not 
bring  on  his  motion  nor  appear,  although  he  filed  an 
affldarit  on  the  same  day,  but  after  the  motion  for  a 
roueiver  had  been  heard,  containing  the  admissions  on 
which  the  present  application  was  founded. 

He  therein  stated  that  the  plaintiff  agreed  to  lend  him 
£250  at  £4  per  month  interest  for  six  months  ;  that  he 
had  offered  to  pay  the  intersst,  and  was  ready  to  do  so; 
he  mentioned  August  as  the  time  when  his  dealings  with 
the  plaintiff  took  place ;  and  he  verified  correspondence, 
including  a  letter  dated  the  14th  of  October,  1885,  in 
which  his  soUdtor  admitted  that  the  plaintUE  lent  the 
£250  to  the  defendant  at  interest  for  an  unexpired  term, 
but  not  on  the  security  of  any  goods. 

No  statement  of  daim  had  been  delivered,  but  on  the 
20th  of  Febrnaiy,  after  the  expiration  of  the  six  months, 
the  plaintiff's  soUdtor  wrote  to  the  defendant  demanding 
payment  of  the  loan  and  interest.  No  reply  to  that 
letter  was  received,  nor  had  any  part  of  the  £250  or  in- 
terest been  paid. 

Marten,  Q.O,,  and  Manby,  for  the  motion.— The  ad- 
misdons  are  ample,  and  the  defendant's  affidavit  comes 
within  the  words  ^'or  otherwiie"  in  ord.  82,  r.  0: 
Hampdm  v.  WaUis,  32  W.  B.  977,  27  Gh.  D.  251 ; 
Porrett  v.  White,  ante,  p.  65,  31  Oh.  D.  52.  The  court 
has  power  to  make  this  order  on  motion. 

Ellis  J,  Davis,  for  the  defendant — ^There  is  no 
authority  for  making  sudi  an  order  as  is  asked  for ;  it 
would  amount  to  a  final  Judgment  against  me  on  the 
whole  subject  of  the  action.  The  cases  referred  to  were 
under  the  Trustee  Acts,  and  do  not  apply.  No  admis- 
sions within  the  rule  have  been  made ;  there  can  be  none 
where,  as  in  this  case,  there  are  no  pleadings  (  Wallis  v. 
Jackson,  81  W.  H.  519,  28  Oh.  D.  204),  unless  there 
have  been  formal  admissions  under  ord.  32,  r.  I,  which 
alone  are  referred  to  by  the  words  **  or  otherwise."  The 
pldntiff  ought  to  have  wdted  till  the  end  of  the  term 
of  six  monti^  and  then  proceeded  for  Judgment  on  a 
specially  indorsed  writ. 

Baoon,  V.O. — ^I  can  make  an  order  on  the  defendant 
to  pay  the  money  into  court,  but  no  other  order.  In  my 
opinion  the  rule  would  be  defeated  if  I  entertained  the 
objection  that  there  are  not  suffident  pleadings  in  the 
aotion  to  enable  me  to  make  the  order.  I  feel  the 
weight  of  the  objection  that  an  order  on  the  defendant 
to  pay  the  money  to  the  plaintiff  would  be  equivalent  to 
a  final  Judgment,  and  also  that  there  is  another  course 
open  to  the  plaintiff  by  which  he  can  get  Judgment  in  a 
simple  way ;  but,  in  my  opinion,  ord.  32,  r.  6,  is  most 
useful  and  valuable,  and  it  is  to  the  effect  that  wherever 
there  shall  be  a  dear  admisdon,  however  it  shall  be 
afterwards  qualified  or  dtered,  the  court  shall  have 
power  to  order  the  payment  into  court  of  the  sum  so 
admitted  to  be  due.  Here  there  never  was  any  dispute 
as  to  the  capital  sum  being  due.  The  admission  is  clear 
and  distinct,  and  comes  within  the  terms  of  the  rule, 
and  the  order  must  be  made  that  the  defendant  shall  pay 
the  money  into  court  within  seven  days,  with  interest 
from  the  18th  of  August. 

Solidtozs,  /•  Perry  ;  B.  B.  Harmon  Fishw. 
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Ohui,  Bif.  1 


lfnoliS5. 


In  f  AjfQUO'AjnaoAJX  Stkakshzp  Co.  (0.) 

JPtaetke — Oompanif^^Winding  up-^Order  for  pmfmmi 
of  calU^Serviee  w4  of  jurMMHonf-^oint  Stock 
CompanieB  Winding-up  Ad,  X848  (XI  A  12  VicL  c 
46),  9.  lO^^Oompaniot  Ady  1862  (15  A  26  V%d.  0. 
89),  a.  62— G^eneroZ  Order,  November,  1862,  r.  63. 

Under  ike  Oompaniee  Ad,  1862,  the  ofmrt  haa  no 
furiadidion  in  <A«  winding-up  of  a  company  to  grant 
team  to  aerve  through  the  pod  an  order  for  the  payment 
of  eaUa  on  peraona  reaident  out  of  the  JuriaHdion^ 

Adjonmed  Bummoiu. 

This  waa  an  applioation  by  the  official  liquidator  of  the 
aboTe-namad  limited  oompany  fox  leaye  to  aerre  through 
the  post  an  order  made  in  the  winding  up  for  the  payment 
of  oalls  on  oertain  persons  resident  out  of  the  jnris- 
dietion.  at  Lagos  and  other  plaoes  on  the  West  Coast  of 
Africfu 

ff.  BurrtU,  tot  tiie  sammonfl»  sefsixed  to  In  re 
ButifiM,  Whaky  y.  Buajkld,  ante,  p.  872 ;  General 
Order,  NoTember,  1862»  r.  63;  BaoUey's  Oompanies 
Aets,  4th  ed«»  p.  686 ;  and  sahaitted  thait  the  court  had 
Jnriadletfott  to  make  the  older* 

Eat,  J. — ^I  oannot  see  my  way  to  make  this  order.  As 
I  nnderstand  the  matter,  there  is  no  section  In  the 
Winding-up  Acts  anthoriiing  the  serrioe  of  notices  or 
balance  orders,  which  are  eqoivalent  to  notices,  npon 
persons  residing  out  of  the  JorlsdioUon.  And  whereas  it 
iras  provided,  by  aeotion  108  of  the  Joint  Block  Oom- 
panies Winding*np  Act,  1848,  that  every  summons, 
notlos^  Ae.,  might  be  served  on  any  patty  by  beiag  sent 
by  the  poet,  ^although  any  such  party  may  be  out  ol  the 
Jurisdiction  of  the  court,"  the  Oompanies  Act,  1862,  which 
repeals  the  Act  of  1848,  omits  that  provision.  |t  seems, 
therefore,  that  the  Legislature  designedly  omitted  from 
the  Act  of  1862  that  provision.  I  mu8t»  therefore^  refuse 
this  application.  The  liquidator  will  be  allowed  his 
costs  out  of  the  assets  of  de  company* 

8oUeitorf»  i?cse- Jnnef,  Son,  <fr  Orkk. 


ChaiuDiv.l 
Pearson,  J.  J 


Msroh  26. 


GoareCAXUi  v.  Oos8X4aza«  (i.) 

SdOed  land-^Heirlooma^Truateea-'^Will^Set&ement^ 
SetOed  Land  Ad,  1882  (45  k  46  Vid.  e.  88),  a.  2, 
iti^seef^on  8  ;  a.  37;  s.  66,  auh-aedion  2. 

In  a  aatUement  hy  wiU,  truateea  aopointed  hy  the  wiU 
uriih  a  power  ofaale  over  the  aeUled  real  eaiate  with  the 
oonaent  in  writing  of  the  tenant  for  life  for  the  time  being, 
are  tttudeea,  for  the  purpoaea  of  the  StiiUd  Land  Ad,  of 
the  aetiUment  made  by  the  wUl,  aoaato  enable  the  tenant 
for  life  to  aeU  artidea  made  hoirlooma  6fr  the  aetUement. 

Adjourned  summons. 

Sir  noasas  Aston  OUfhwd  Oonetable,  ]|«rt^  by  his 
will,  dated  the  4th  of  December,  1869,  after  making 
certain  spedflo  devisee  and  bequests,  gave  his  furni- 
ture^  household  goods,  books,  pictures,  prints,  china, 
statuary  and  articles  of  eerlhr,  use,  or  ornament,  in  and 
about  Us  mansion-lioueeand  grounds  at  Burton  Oonetable, 
in  Holdemess^  in  the  coim^  of  York  (eaoept  as  therein 
mentioned)  to  his  trustees  upon  trust  that  the  same 

(a.)  Beported  by  W.  Ivnot  Ooox,  Esq.,  Barribter-at« 

Law. 

((•)  Bepoftad  by  J»  TninnAM,  JBsq.,  Banlster-at-Law* 


iwQL 


hhl 


might  be  annexed  to  his  mansion-house  sat  | 
and  kept  there  as  heirlooms,  and  to 
there  as  such  by  the  person  or  perms  i 
being  beneficially  entitled  to  the  sane  1 
and  premises  under  the  limitatione  of  Ui  1 
devised  and  appointed  all  his  real  estate  1 
wheresoever,  or  over  which  he  had  any  ] 
position  by  his  will  (except  a  i 
hereditaments  therein  mentioned)  to  his  i 
heirs  and  assigns,  upon  trust,  by 
to  raise  such  sums  in  aid  of  personal  eitsti  i 
be  required  to  pay  debts,*  funeral  and 
expenses,  and  legneies,  and  out  of  rents  sadi 
interestand  annuities  as  therein  me 
thereto,  he  devised  and  appointed  that  all  Uf  I 
should  be  held  by  his  arustees  -to  the  nss  e(  1 
Frederick  Augustas  Tklbot  OUfbid  OonstMJ 
assigns,  for  hie  life,  with  remainder  to  the  me  i 
and  every  son  simceselvaly  in  tall  mah,  wMi  ( 
mainders  over.  And,  after  stating  that  1 
after  his,  the  teetatoi^s,  marriage  with 
late  wife^  he  executed  a  poetHsnptial  1 
bulkofhisanceetraleeUte^eitQatein  theM 
of  the  county  of  York,  nodev  v 
Frederick  was  entitled,  at  his  deeeaas^  to  1 
tall,  the  teetator  declared  that  it  should  bt  1 
precedent  to  Sir  Frederick,  or  his 
estate  under  that  his  will,  either  in  Ui ! 
eetates  or  in  any  real  estate  by  that  his  will  1 
or  devised,  that,  within  twelve  calendar 
after  his,  the  testator^s,  deoeaee,  Sir  Fredsikk^ 
such  disentailing  or  other  deed  or  deeds  si  c 
approved  of  by  his  trustees,  might  Jodgt  | 
thereby  settled  and  assured  the  real  eststi< 
in  his  post-nuptial  settlement  (subject 
mentioned),  to  the  use  of  Sir  Fredsiidc 
without  impeachment  of  waate,  with  the  1 
mainders  to  his  issue,  and,  in  de(siil(» 
same  remainders  to  the  use  of  the  earns  ; 
the  same  manner  as  the  teatator  had 
appointed  the  bulk  of  his  real  estate,  or  10 1 
as  droumstances  would  admit.  And  the  Willi 
a  power  for  the  trustees,  with  the  conssnt  it  1 
the  tenant  for  life  lor  the  time  befaig*  ^  ' 
or  parU  of  his  real  estate.  And  the  teststor  j 
Loid  Harries,  Sir  Bobert  Geraid,  Bart, 
Oonstable  to  be  trustees  and  exeeutors  of  I 
a  power  for  the  surviving  or  continuing  I 
trustee,  or  the  executors  or  administraton  dj 
surviving  or  retiring  trustee^  with  the  i 
of  the  testator^s  wife,  during  her  life^  sad,  ^ 
death,  of  the  tenant  for  life  or  in  tail,  for  I 
being,  to  appoint  a  new  trustee  of  new  1 
WiU. 

The  testator  died  on  the  20th  of  Decsmbar,! 
his  will  was  proved  by  Thomas  Oonatshto 
other  executors  and  trustees  renouncing  ] 
disclaiming  the  execution  of  the  trusts  the 
Thomas  Oonstable  became  the  sde  trustesoftt*^ 

Hie  action  was  brought  for  the  admialrtnM  r 
estate  of  the  testator;  and  Sir  TnieM  ^ 

within  twelve  calendar  months  from  thi ^^ 

testator,  executed  a  proper  indenture  d  ssMliWjIJ 
the  14th  of  December,  1871,  and 
chief  clerk,  by  whiidi  the  hereditaMiti  < 
the  post-nuptial  settlement,  referred  to  la  \ 
the  testator,  were  conveyed  to  Bryan  Bajm  * 
the  uses  of  the  will. 

The  preeent  snmmone  was  taksn  out  ^^' . . 
life.  Sir  Frederick  Oonstable,  who  was  MKmtiM 
the  asticlea  made  heirlooms  by  the  wffi  of  iht'J' 
for  the  appointment  of  new  trustsssof  thsriUi 
pnrpoees  of  the  Srttted  Laod  Ast»  188^  1*  ^ 
enable  hfcn  to  eaary  out  the  sale* 

The  question  to   be   dedded  vn 
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as  Oonstable,  the  trastee  of  the  will  of  the  teatator, 
lot,  bj  firtae  of  the  profislons  of  the  will,  a 
e  of  the  settlement  for  the  purposei  of  the  Settled 
Act,  1882. 

)  Settled  Land  Aet,  1882,  enaots,  bj  eeotlon  2, 
letion  8,  that  **  the  penent,  if  anj,  who  are  for 
me  being,  under  a  settlement,  trnatees  witii  power 
e  of  settled  land,  or  with  power  to  ooneent  to  or 
?al  of  the  exerdie  of  such  power  of  sale,  or  If 

a  settlement  there  are  no  such  tmsteee,  then  the 
IS,  if  anj,  for  the  time  being  who  are  bj  the 
nent  declared  to  be  tmsteee  thereof  for  purposes 
s  Act.  are  for  purposes  of  this  Aot  trustees  of  the 
nent." 

I  bj  section  56,  sub-seotion  2 :  *'  But  in  case  of 
it  between  the  provisions  of  a  settlement  and  the 
ions  of  this  Aot  relatire  to  any  matter  in  respeot 
of  the  tenant  for  life  exercises,  or  oontracts,  or 
Is  to  exercise  any  power  under  this  Aot,  the  provi- 

of  this  Aot  shall  prerail ;  and  accordingly, 
fchstanding  anything  in  the  settlement,  the  consent 
»  tenant  for  life  shall,  by  Tirtue  of  this  Act,  be 
Ary  to  the  exercise  by  the  trustees  of  the  settle- 
or  other  person  of  any  power  oonferred  by  the 
nent  exeiciseable  for  any  purpose  provided  for  by 
cf 

n'tt,  0.a.,  and  NcilcUr^  tot  the  tenant  for  life.-* 
aeoessary  that  trustees  for  the  purposes  of  the 
1  Land  Act,  1882,  should  be  appointed  in  order  to 
» the  tenant  for  life  to  sell  the  heirlooms.  Thomas 
ible,  the  pieeent  truetee  of  the  will,  is  not  a 
B  lor  the  purposes  of  that  Aot.  The  will  only 
tp  the  trustees  thereof  a  power  of  sale  of  the 
I  land  with  the  oonsent  in  writing  of  the  tenant 
I  for  the  time  being.  At  any  rate,  the  trustees  of 
U  oannot  be  trustees  for  the  purposes  of  that  Aot 

0  enable  the  tenant  for  life  to  sell  the  heirlooms. 

J  refetred  to  Whmlwrighi  j.  Walker^  31  W.  R. 
S  Oh.  D.  7U  ;  In  re  OMh$ro6  Sataie,  28  Oh.  D. 

1  W.  B.  Dig.  187  ;  Settled  Land  Act.  1882,  s.  2 
87,  s.  56  (2). 

LBSON,  J.,  referred  to  In  re  Duke  of  NeweaMe*$ 
I,  31  W.  R.  82,  24  Oh.  D.  129,  139.] 

^'n«,  Q.C,  and  Yate  Lee,  for  Thomas  OonstaUe* 

wtUf  for  the  remainderman. 

Bsoir,  J.^The  Settled  Land  Aot  has  now  been  in 
Ion  for  three  years,  and  yet  the  diflloultles  to  be 
itered  in  oonstruing  it  are  very  oonsideiable.  It 
NMsible  to  be  oertaia  as  to  what  is  the  right 
uctiott  to  be  put  upon  it ;  and  I  must  deoide  thie 
I  well  as  I  can.  This  is  an  application  by  the  tenant 
e  of  settled  property  asking  the  court  to  appoint 
■nstees  of  the  eettlemeat  for  the  puipeses  of  tho 
I  Land  Act»  This  can  be  done  if  thefo  are  no 
»in  existence  fdr  the  purposes  d  the  Act.  The 
>n  is  whether  or  not  there  are  sneil  ttosteea  in 
tee. 

testator  appointed  trusteet  with  a  power  of  sale 
^e  consent  of  the  tenant  for  life  for  the  time  being. 
M  that  they  are  not  trustees  for  the  purposes  of 
t.  There  is  now,  in  fact,  only  one  trustee,  but 
mple  power  to  appoint  another  trustee,  and  I  see 
ion  why  he  should  not  do  so  r  so  I  shall  assume 
Dother  trustee  will  be  appointed.  Now,  section  2, 
Btion  8,  of  the  Act  prorides  as  follows.  [His 
p  read  the  sub-section  as  set  out  abore  and  pro- 
? — ]  It  is>  not,  therefore,  necessary  that  trustees 
purposee  of  the  Act  should  be  trustees  with  a 
of  side  of  the  settled  land.  They  need  only  be 
•  with  power  of  oonsent  to  or  approtal  of  tho 
a  of  suchpoif er  of  s^e.  .  It  would  be  exoeedin^ly 
t  to  sajr  Vitil  they  tre  tmsteee  withf  a  power  of 


sale  of  the  settled  land  with  the  oonsent  of  the  tenant 
for  life  of  the  time  being,  they  are  not  in  suoh  a  gooi 
position  as  if  they  were  trustees  with  power  of  cotiveat 
to  or  approval  of  the  exercise  of  such  power  of  afiiQ. 
Besides,  there  is  section  66.  [His  lordship  read  the 
section  as  set  out  above  and  con  tinned :— J  Now,  m 
the  case  of  In  re  Diihe  of  NeweaeWs  Eetatee^  I  citfQe  to 
the  conclusion  that  in  all  cases  where  trustees  for  the 
purposes  of  the  Aot  have  a  power  of  sale  of  the  set  tied 
land,  the  oonsent  of  the  tenant  for  life  is  n^ce^edrj. 
Therefore,  if  that  is  right,  the  trustees  with  a  power  of 
sale  of  settled  land  who  are  referred  to  in  sectloii  2^  su  b- 
seotion  8,  of  the  Act,  must  be  trustees  with  a  power  of 
sale  of  the  settled  land  with  the  oonsent  of  the  teoanC 
for  life,  because  they  cannot  exercise  their  power  of  sale 
without  such  consent  If  my  construction  of  section  56  fs 
correct. 

But  it  is  said  that,  even  if  the  trustees  of  the  wilt  of  the 
testator  are,  for  the  purposes  of  the  Act,  trasteea  for  »ale 
of  the  settled  land,  they  are  not  tmsteee  for  the  sale  of  the 
heirlooms.  The  tenant  for  life  is  desirous  of  selling  the 
heirlooms,  and  he  has  come  to  the  court  to  aak  for  the 
appointment  of  tmsteee  to  enable  him  to  sell  the  heft* 
looms.  But  seotion  2  (8)  providee  that  the  tnist€«s  to 
whom  it  relatee  are,  for  the  purposes  of  the  Aot,  trustfies 
of  the  settlement— that  Is,  of  tiie  whole  settlement,  not 
of  part  only.  I  am  of  opinioo,  therefore,  that  the  trus- 
tees of  the  will  are  trastees  for  the  purposes  of  the  Aot^ 
as  they  have  a  power  of  sale,  and  that  It  is  not,  there- 
fore, necessary  that  new  tmsteee  should  be  appointed  In 
order  that  the  tenant  for  life  may  sell  the  heirloocni* 

Solicitors,  Collytr-BriiUw),  WUhwe^  RueeeU,  A  Bill 
for  Stampt  Jaekeon^  A  Birke,  Kingston-upon-Hull ; 
Bell^  Stewards,  4  May. 


Peb,  23. 


Ohan.  Div. ) 
Pearson,  J.  J 

PooLET  V.  Vhwham.  (a.) 

SoUMnr  and  oUmA^lfortgage  by  dient  to  ioHdior—- 
I*&wer  of  $cUe — Unusual  provUionB* 

A  dientf  wJu>  was  indebted  to  hU  iolieiior^  enttffd 
into  an  agreement  vfith  him  whereby  he  ehar^td  hit 
iniereet  in  a  railway  in  Jersey  to  secure  the  repayrmnt 
of  the  debt,  and  agreed  to  execute  a  formal  mortgage 
thereof  when  rehired.  The  mortgage  was  to  contain 
*'  eush  power  of  sale  <u  the  solicitor ^  or  his  &iun»el,  or 
any  eaj^ert  in  the  law  of  Jersey  shoM  think  reaaonahh 
or  proper  having  regard  to  the  nature  of  the  property.*' 
The  agreement  provided  that,  in  default  of  payment  of 
the  debt  on  the  llth  of  Jtdy,  1879,  or  within  fourteen 
days  afterwards f  the  solicitor* s  power  of  scUe  as  mortgtigM 
was  to  be  eoeercisable  immediaUly  thereafter  and  fmihotti 
notice.  The  agreement  was  draum  by  f  Ae  solicitor,  and 
the  dieni  had  no  independent  advice*  Default  having 
been  made  in  payment  on  the  llth  of  July,  Ute  iolicitor^ 
on  the  2nd  of  August,  gave  his  client  notice  that  he 
intended  to  exercise  his  power  of  sale  at  onoe,  and  on  the 
ISth  of  October  following,  he  sold  the  dienfs  intertst  in 
the  railway  for  the  sum  of  £700.  The  trustee  in  the 
bankruptcy  of  the  client  brought  this  action  again tt  the 
solicitor  and  purchaser  to  set  aside  the  sale  on  the  ground 
thai,  the  power  of  sale  being  an  unusual  one,  it  ti^as  the 
solicitor's  dvty  to  have  explained  to  the  client  that  it  was 
not  in  the  usual  form. 

Heldj  that  the  agreement  was  entered  into  simpli/for 
the  purpose  of  giving  the  client  time  to  find  the  monfy, 
that  it  was  not  an  ordinary  mortgage  and  did  m>f, 

(a.)  Beported  by  a.  B.  JxmxT,  Bs^,,  Barrfster-at- 
Law« 
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ihtrefore^  fall  unihin  thoae  daatea  of  agreemmti  in 
which  it  waa  the  duty  of  the  ioUeitor  to  explain  to  the 
dient  that  the  power  of  idle  woe  not  in  the  u$wU  form* 

Action. 

This  waa  an  action  bj  the  tnutee  in  the  banloraptoj  of 
Alexander  Q-opaell  Pooley  against  Sir  Charles  Wbetham, 
the  Metropolitan  Bank,  limited,  Frederick  Nalder,  the 
Royal  ExohaDge  Bank,  Liinited,and  George  Edward  Kaje, 
for  a  declaration  that  a  sale  nnder  an  indenture  of  the 
18th  of  October,  1879,  made  between  the  defendant 
G.  E.  Kaye  of  the  one  part,  and  the  defendant  Frederick 
Nalderof  the  other  part,  was  fraudulent  and  Toid  as 
against  the  plaintiil,  and  that  the  same  might  be  set 
aside. 

Some  time  prior  to  the  month  of  February,  1878, 
Alexander  Gopsell  Pooley  aoquixed  a  railway  in  Jersey 
from  St.  Heller's  to  St.  Aubin's. 

In  the  month  of  February,  1878,  Pooley  caused  the 
railway  to  be  registered  in  the  name  of  the  defendant 
Kaider,  the  secretary  of  the  defendants,  the  Metropol- 
itan Bank,  for  the  purpose  of  securing  the  payment  of 
certain  moneys  owing  to  them  by  Pooley.  Under  an 
agreement  between  Pooley  and  Kalder,  Pooley  continued 
to  manage  the  line  as  tenant  thereof. 

On  the  let  of  January,  1879,  an  action  was  com* 
menced  by  Pooley  sgainst  the  defendant  Sir  Charles 
Whetham  and  others  to  enforce  his  rights  under  the 
agreement  Pooley  employed  the  defendant  Eaye  as 
bis  solicitor  in  the  action,  and  in  the  course  of  the  pro* 
ceediugs  Pooley  became  indebted  tohim  in  the  sumof  £450. 
In  May,  1879,  Kaye  pressed  Pooley  for  payment  of  the 
debt  of  £450,  and  Poolny,  being  unable  to  pay,  entered 
into  an  agreement  with  Eaye  to  mortgage  to  him  his  in- 
terest in  the  railway  by  way  of  security  for  the  debt.  This 
agreement  was  dated  the  81st  of  May,  1879,  and  was 
made  between  Pooley  of  the  one  part,  and  Eaye  of  the 
other  part.  After  reciting  that  Pooley  was  indebted  to 
Kaye  in  the  sum  of  £450  upon  an  account  then  due, 
and  that  day  settled  and  adjusted  between  them,  the 
agreement  continued  as  follows :— *'  In  consideration  of 
the  said  Gkorge  Edward  Eaye  forbearing  to  enforce  imme- 
diate payment  of  the  said  sum  of  £450,  the  said  Alexander 
Gopsell  Pooley  agrees  to  pay  the  said  sum  of  £450,  and 
£16  17s.  lOd.  for  agreed  interest,  to  the  said  George 
Edward  Eaye  on  the  11th  of  July,  1879.'* 

Article  3  was  as  follows  :—*' The  said  Alexander 
Gopsell  Pooley  hereby  deposits  the  various  documents 
mentioned  in  the  schedule  hereunder  written,  and  charges 
such  documents  and  all  his  interest  in  the  Jersey  Bail" 
way,  and  also  the  steam  engine  called  the  '  General  Don,' 
now  in  work  on  the  said  riUlway,  as  a  security  in  fafour 
of  the  said  George  Edward  Eaye  for  payment  of  the 
said  sum  of  £466  17s.  lOd.  And  agrees  wheneTer  there- 
unto required  at  the  e^ense  of  the  said  Alexander 
Gopsell  Pooley  to  execute  to  the  said  George  Edward 
Eaye  a  formal  mortgage  of  the  said  several  properties." 

The  security  was  to  be  considered  as  collateral  to  a 
promissory  note  for  £466  17s,  lOd.,  dated  the  11th  of 
April,  1879,  made  by  Pooley  in  favour  of  Eaye,  payable 
three  months  after  date. 

Article  4  was  as  follows : — **  Any  such  mortgage  as  is 
hereinbefore  mentioned  shall  contain  such  powers  of  sale 
as  the  said  Gkorge  Edward  Eaye,  or  his  counsel,  or  any 
expert  in  the  law  of  Jersey  shall  think  reasonable  or 
proper,  having  regard  to  the  nature  of  the  property 
charged,  and  the  decision  of  such  counsel  or  expert  shall 
be  final  and  conclusive  on  the  subject." 

Article  5  was  as  follows : — "  In  default  of  the  said 
sum  of  £466  178.  lOd.,  which  will  become  due  on  the 
lltb  of  July,  1879,  being  paid  on  that  day  or  within 
fourteen  days  afterwards,  tiie  said  George  Edward  Eaye's 
power  of  sale  as  snob  mortgagee  as  aforssaid  shall  be 
exercisable  immediately  thereafter  and  without  notice. 
In  the  meantime  the  said  G^rga  Edward  Eaye  shall  be 


considered  to  be  enUtled  in  equity  as  fromthsj 
this  agreement  to  the  same  powers,  rigfata,  sndr 
in  respect  of  the  said  sum  of  £466  17s.  lOd.  r 
mortgage  hereby  agreed  to  be  executed  to  h^- ' 
duly  executed  immediately  after  the  ' 
agreement." 

This  agreement  was  drawn  up  1^  Esy^  t 
had  no  independent  advioe. 

Pooley  having  f  afled  to  pay  the  sum  of  i 
on  the  11th  of  July,  Eaye,  on  the  2nd  of 
two  letters  to  him. 

The  first  letter  was  as  foUowa :— "  Dear  f 
V.  FFMAam— We  have  this  day  f et  down  thi 
trial  for  the  sittings  which  commenoe  in  No 
As  you  appear  by  your  letter  of  the  SO 
desire  us  to  oontinue  to  act  for  you  as  yonr  i 
are  willing  to  do  so  if  yon  remit  us  forUivifl 
account  of  our  costs.  This  sum  is  the  Issst  r 
on  account  of  our  costs  owing  to  the  heaty  i 
have  had  in  hand  for  you.  We  shall  oxpsofr  i 
by  Tuesday  or  Wednesday  next,  and  unleHT 
the  sum  we  have  named  we  must  decline  to  r-^ 
any  further,  as  we  cannot  afford  to  risk  any  i 
on  your  behalf." 

The  other  letter  was  as  follows :— "  Desi  I 
letter  of  the  dOth  ultimo  received.    Ws  i 
formally  payment  of  your  aooeptaace  das  o 
ultimo  for  £466  17s.   lOd.,  with  intflrsit 
cent  per  annum  from  that  date.    UbIsh  < 
such  amount  by  Wednesdsy  next  at  IS  o'e 
without  further  notice,  proceed  to  realise  ojbJ 
and  take  such  other  stepe  as  we  may  deso  sdiP 

Pooley  fafled  to  pay  the  debt ;  and.  In  Ot^ 
entered     into     an     agreement    with    the 
Nalder,  acting  on  behalf  of  the  defsndsnti,  I 
Exchange  Bank,  Limited,    who    bad  tOm  ' 
business,  assets,  and  liabilities  of  the 
Metropolitan  Bank,  Limited,  to  seU  to 
intereet  in  the  Jersey  BaQway  for  £700. 
carHed  out  by  an  indenture,  dated  the  l«ft< 
1879,  and  expressed  to  be  made  between .  ' 
one  part,  and  Haider,  of  the  other  part. 

On  the  82nd  of  October,  Pooley  wsi  s^ 
bankrupt,  and  the  plaintiff  subsequently  ^ 
trustee. 

In  July,  1884,  this  action  was  como 
plaintiff,  by  his  statement  of  claim,  sU^ 
agreement  of  equitable  mortgage  of  the 
1879,  contained  no  proper  power  of  swe,  i 
was  therein  provided  that  any  power  of  s^ « 
after  given  to  the  defendant  Eaye  ihouldDe  ■ 
or  proper,  having  regard  to  the  nature  of »" 
charged ; "  and  that  the  defendant  Eaye  dU 
to  Pooley  at  or  before  the  exeeutioB  <^^J.. 
ment  what  was  the  nature  of  the  PO*f*,*J!*g 
to  be  thereafter  given.  He  further  sllflgw*"^ 
was  greatty  and  fraudulently  onder  fj«*  ^ 
alleged  that  the  defendant  Eaye  «»^rii  . 
mortgagee  improperly  as  between  *>"»J^JlL| 
and  that  no  notice  was  given  byKsje»''"1 
intention  to  sell. 

Cookion,  Q.O.,  and  Sidnqf  Wool/f  f<w*W|J 
The  power  of  sale  being  an  unusual  on«i "  ^| 
of  Eaye,  having  regard  to  the  rdt^'^'Sluiirf 
between  him  and  Pooley,  to  explain  ^  U«  «^  ^ 
the  power:  Cockhum  v.  SdwardttJO'"'  ^i 
Oh.  D.  449 ;  Madeod  v.  /ones,  82  W.  *  •^a.  I 
289  ;  Warner  v.  Jacob,  30  W.  B.  ^^J' r^ujui 
The  notice  given  by  Eaye  to  P<»l«r^r^  i 
sell  was  an  unreasonable  one,  and  tw» 
therefore,  to  set  aside  the  sals. 

Higgin$,  Q.O^   and  NaHhmm  I^""^ 
Metropolitan  Bank ; 
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y,  Q.O.t  Cwena-Hardy,  Q,0,,  and  Orosvencr 
for  the  Bc^al  Exchange  Bank ; 

^y>  Q'0.9  and  Dauney,  fox  Kaye  ;  and 

rd,  Q,G,,  and  Swi^feni  Eady^  for  a  former 
in  bankruptcy,  were  not  called  on. 

aox,  J.,  after  stating  the  f^ts,  continued  :-»Kow, 
b  objection  taken  is  this,  that  this  was  a  mortgage 
Ifoitor  and  taken  from  his  own  client,  and  that, 
re»  a  mortgage  in  such  unusual  terms  ought  to 
mn  most  carefullj  explained  to  the  client,  in  order 
might  be  aware  of  what  he  waa  doing  when  he 

into  the  mortgage ;  and  it  is  said  the  burden 
Mr.  Eaye  to  show  that  he  did  explain  this,  and 
it  out  to  Mr.  Poolej  that  the  form  of  agreement 
isoal,  and  subjected  him  to  the  possibility  of  the 
»f  sale  being  exercised  at  a  shorter  time  than  is 
i  mortgages.  I  certainly  do  not  desire  to  say  one 
rhich  shows  that  I  appreciate  less  than  other 

do  the  safeguards  and  protection  this  court 
OTer  persons  who  are  dealing  with  their  solicitors, 
I  desire  to  say  one  word  which  will  intimate  that 
[  a  solicitor  in  dealing  with  his  client  is  not 
to  be  more  careful  than  he  is  in  dealing  with 
lersoDf.  Nevertheless,  Jastioe  ought  to  be  dealt 
a  man  whether  he  is  a  solicitor  or  a  layman.  The 
lestion  I  hate  to  consider,  therefore,  \»  whether  or 
s  agreement  comes  within  the  class  of  agreements 
hare  been  considered  by  the  court  as  not  being 

agreements — that  is  to  say,  not  being  proper 
lents  unless  distinct  notice  is  given  to  the  client 
time  what  it  is  he  is  doing.  Now  this  case  has 
«ated  in  argument,  both  by  Mr.  Gookson  and  by  Mr. 
»  as  if  it  were  the  case  of  an  ordinary  mortgage  to 
the  loan  of  money.  To  my  mind  that  is  not  the 
ig  of  this  instrument,  and  I  consider  there  is  no 
ore  binding  upon  this  court  than  the  rule  that  you 
ionstrue  any  document  according  to  the  intention 

parties.  Let  us  see  what  the  intention  of  the 
I  must  have  been,  and  upon  the  face  of  the  agree- 
iras,  on  the  day  when  it  was  executed.  Mr.  Pooley 
lis  solicitors  £450,  and  they  were  pressing  for  pay- 

The  account  is  recited  In  the  agreement  to  which 
>oley  has  put  his  hand  as  having  been  adjusted 
ttled  between  them.  There  was,  therefore,  not 
gbtest  reason  why  Messrs.  Kaye  could  not  on  that 
it  issue  a  writ  and  get  Judgment  at  once  under 
li.  That  being  so,  Mr.  Pooley  was  in  immediate 
if  having  payment  of  this  £450  enforced  against 
revi  manu.  He  asks  for  time.  They  agree  to 
lim  three  months'  time  and  more.  It  is  plain 
Murgain  between  them  was  that  he  was  to 
three  months,  and  only  three  months,  as  a 
before  the  payment  of  this  was  to  be  enforced, 
hole  document  shows  that,  and  the  5th  clause  (I 
im  to  the  4th  presently)  states  expressly  that,  *'  In 
t  of  the  said  sum  of  £466,  which  will  become  due 
I  IXth  of  July,  being  paid  on  that  day  or  within 
en  daya  afterwards,  Mr.  Eaye's  power  of  sale  as 
aortgagee  as  aforesaid  shall  be  exercisable  imme- 
f  thereafter  and  without  notice.*'  I  think  it  is 
sibla  to  read  this  agreement  without  seeing  that  it 
le  intention  of  the  parties  that  if  the  money  was 
lid  at  the  end  of  three  months  the  power  of  sale 
I,  as  is  stated  in  the  5th  paragraph,  be  exercisable 
liately.  The  delay  was  asked  of  three  months, 
o  more.  It  was  not  intended  to  be  a  loan.  It  was 
f  an  agreement  giving  Mr.  Pooley  protection  for 
months,  and  giving  him  that  time  during  which 
Ight  find  the  money  to  pay  off  Mr.  Kaye,  and  at 
ame  time  assuring  Mr.  Kaye,  by  giving  him  the 
tunity  of  selling  the  property  if,  at  the  end  of 
months,  the  money  waa  not  paid. 
b  it  w^  Vanned,  and  Mr.  Woolf  argued  it  very 


fairly.  What  wa^  the  meaning  of  the  4th  clause  P  By 
the  3rd  clause  Mr.  Pooley  deposita  certain  documents— 
in  fact,  all  the  documents  he  has — and  gives  Kaye  a 
charge  on  the  railway  and  rolling  stock,  and  undertakes 
at  his  own  expense  to  execute  a  mortgage ;  and  the  4th 
clause  merely  says  this,  that,  inasmuch  as  the  property 
is  in  Jersey,  and  not  in  this  country,  and  the  mortgage 
must  be  one  which  can  be  enforced  according  to  the  laws 
of  Jersey,  if  the  mortgage  is  drawn  a  power  of  sale  in 
conformity  with  the  laws  of  Jersey  shall  be  inserted  in 
it,  and  the  opinion  of  counsel  is  to  be  oondusive  what 
that  is  to  be.  That  seems  to  me  to  make  the  clauses 
perfectly  consistent  one  with  the  other.  The  5th  pro- 
vides for  a  sale,  and  the  4th  provides  that  the  mortgage, 
when  executed,  shall  contain  such  a  power  of  sale  ap, 
according  to  the  law  of  Jersey,  would  be  proper  to  be  put 
in  it. 

Then  it  was  argued  that  Mr.  Kaye  sold  without 
notice.  That  Is  not  so.  The  fourteen  days  after  the 
11th  of  July  expired  on  the  25th,  and  here  we  have  as 
plain  a  notice  as  can  be  on  the  2nd  of  August,  giving 
notice  that  he  was  going  to  sell.  The  sale  itself  did  not 
take  place  till  the  18th  of  October.  Now,  it  is 
remarkable  that,  if  there  was  any  objection  to  Mr. 
Kaye  selling  under  this  power  of  sale  at  the  time  he  did, 
there  has  not  been  presented  to  the  court  a  single  remon- 
strance on  behalf  of  Mr.  Pooley,  who  knew  what  was 
being  done,  written  at  the  time,  and  charging  Mr.  Kaye 
with  doing  that  which  was  harsh  or  unjust,  or  which  he 
had  no  power  to  do.  I  cannot  find  that  Mr.  Pooley 
objected  at  all  to  what  he  must  have  known  was  being 
done  with  this  railway.  * 

So  far  I  have  disposed  of  this  case  with  regard  to  the 
objection  as  to  the  power  of  sale,  and  the  mode  in  whieh 
it  was  exercised.  The  next  objection  is  that  it  was  sold 
at  a  gross  undervalue.  His  lordship  then  considered  the 
evidence  as  to  undervalue,  and  held  that  there  was  no 
evidence  to  show  that  the  sale  was  at  such  an  under- 
value as  to  be  an  indicium  of  fraud.  He  dismissed  the 
action,  with  costs. 

Solicitors  for  the  plaintiff,  Harper  &  BaUcock, 

Solicitora  for  the  defendant,  Newman^  SireUon^  A 
mUiard. 


Q.  B.  Div.  (Grove  and  Stephen,  JJ.) 


March  29. 


BoASDBB  V.  Lnn>SA.T,  GuAOCE,  &  Co.  (a.) 

Practice — Diecovery—Interrogatorive-'Securiiy  /or  coite 
Discretion  of  judgt—Ord.  31,  rr.  25,  26. 

A  fadge  ha$  no  diecretion  to  diepenee  with  the  depoeit 
required  by  ord.  31,  r.  26,  6e/ore  application  for  die* 
covery  or  delivery  of  interrogatories. 

Appeal  from  an  order  of  A.  L.  Smith,  J.,  at  chambers 
afflrming  an  order  of  the  master,  by  which  the  plaintiff 
was  allowed  to  obtain  disoovery  and  administer  inter- 
rogatoriee  without  depositing  the  security  required  by 
ord.  31,  r.  26. 

The  question  waa  whether  the  Judge  had  power  to 
dispense  with  the  deposit 

F,  8.  Williami,  for  the  defendants.— Rule  26  is 
absolute  in  its  terms.  Any  party  seeking  discovery 
shall  pay  into  court  the  sum  of  £5.  And  in  Aste  v. 
Stumore,  32  W.  B.  219, 13  Q.  B.  D.  326  (only  reported 
in  the  Oourt  of  Appeal),  the  Divisional  Court  held  that 
the  deposit  must  be  made  in  every  case,  as  rule  25  did 
not  give  a  judge  any  power  to  use  a  discretion  with 
regard  to  rule  26.  In  that  case  the  parties  had  con- 
sented that  security  should  be  dispensed  with.    The 

(a.)  Reported  by  F,  G.  Ruciuib,  Esq.,  Barriater-at-Law.. 
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Oowtt  of  Appeal  upheld  the  jadgmMt  of  the  Bifiaioiiel 
Ooart  on  the  groaad  that  ooneent  alone  was  not  loffl- 
oient,  but  they,  did  not  dedde  the  point  whether  the 
Judge  had  power  to  diapenee  with  leoarify.  [Stbphsk, 
J.— The  reeoltof  that  deoision  of  tho  Oonrtof  Appeal  is, 
—the  parties  oannot  dispense  with  saoaritj,  qumre 
whether  the  oonrt  oan*] 

O.  W.  ElUi,  for  the  plaintifl.— Boles  25  and  26  of 
this  order  must  be  read  together.  The  oonrt  has  a  dis- 
oretipnary  power  to  dispense  with  seonritj.  The  Jadg- 
ments  of  the  Master  of  the  Bolls  and  Bowen,  L,J.,  in 
A§U  ▼.  Siumore  are  strongly  in  fa? oar  of  this  proposi- 
tion. And  here  the  master  and  the  judge  exercised 
their  discretion  on  the  ground  of  the  plaintiff  being  a 
poor  man. 

GaoTBy  J. — I  am  of  opinion  that  we  mast  follow  the 
deoision  of  the  Divisional  Ooort  in  ilsfo  ▼•  8tumor$.  It 
seems  there  to  have  been  distinotly  laid  down  that  this 
rale  26  of  order  31  is  imperati7e»  and  that  the  judge  has 
no  power  to  dispense  with  the  deposit  of  seoority 
required  by  that  rule.  In  the  Cfourt  of  Appeal  the 
Master  of  the  Bolls  does  not  overrule  the  judgment  of 
the  Divisional  Court  on  this  point,  though  he  does  say 
that  he  does  not  agree  with  it.  Bowen,  L.J.,  also 
expresses  doubt,  but  he  does  not  deoide  the  point. 
Therefore  that  judgment  of  the  Divisional  Court  stands ; 
and  one  Divisional  oourt  will  not  overrule  the  deoision  of 
another.  In  faot,  I  think  we  are  bound  by  it,  and  that 
the  matter  is  tm  Judicata  as  far  as  we  ace  oonoemed. 
Therefore  the«appeal  must  be  allowed. 


BrapRSw,  J.— I  am  of  the  same  opinion.  I  remember 
the  case  of  Aite  v.  Stumor  €  in  this  court.  The  Lord 
Chief  Justioe  expressed  a  very  strong  opinion  that  the 
rule  must  be  construed  strictly,  and  that  the  deposit 
could  not  be  dispensed  with.  And  my  brother  Mathew 
and  I  agreed  with  him.  It  is  now  impossible  for  as  to 
depart  from  that  opinion.  TJntil  it  is  overruled  by  the 
Court  of  Appeal  we  must  follow  it. 

Appeal  aUowed* 

Solicitor  for  the  plaintiii;  Edward  Clarke, 

Bolidton  for  the  defendants,  Downing,  Holman,  A  Co. 


IN  BANKEUPTCT. 


Feb.  17. 


Q.  B.  Div.  (Cave,  J.) 

Ex  parte  Eeassley. 
In  re  Qxkese.  (a.) 

Bankrupicy^Practice^  Bf/ueal  hy  truilee  to  .«w— 
Motion  hy  creditor^  Preliminary  motion  /or  leave  to 
move — Evidence  —  Leave  to  examine  toitneeeee  vifA 
voce. 

Creditor 8  of  a  lapkr%^  applied  to  the  court /or  a 
declaration  againet  the  trueteee  o/  the  hafikrup^e 
marriage  eettltment  that  it  unte  void.  The  truetee  in 
bankruptcy  received  notice  o/  the  applioation. 

Bfld,  on  preliminary  ohfedion,  that  euch  a  motion 
could  not  he  made  without  the  epecial  leave  o/  the  court 

The  proper  course  ietoaek  the  trustee  in  bankruptcy  to 
make  the  motion,  and,  i/ he  re/ute, /or  the  ereditore  to 
apply  Jor  leave  to  make  the  motion,  either  in  the  name  o/ 
the  trustee  on  giving  him  a  proper  indemnity  or  possibly 
in  the  name  o/  the  creditors,  the  trustee  being  a  party 
to  such  application. 

In  ordinary  eates  in  bankruptcy  a  motion  should  be 

(a.)  Beported  by  J.  Gbbabp  LAorOi  Esq.,  Barristef«at- 
Law« 


made  upon  affldavOs,  hut  where  the  cuss isessi 
it  may  be  proper  to  give  vivft  vooe  esidssnl 
application  for  leawe  must  be  made  in  the  first  f 

This  was  a  motion  by  one  creditor  sgsiost  t 
of  the  debtor^  marriage  settiement  for  s  ( 
that  thtt  settiement  was  void  against  ths 
generally.  The  affidavits  showed  thst 
creditor  was  supported  by  other  ereditoa,  i 
debts  amounted  to  upwards  of  £1,600. 

Herbert  Seed,  for  the  trosteea  of  the  i 
ment,  the  respondents,  took  a  prelimfaiaty  i 
the  motion  was  on  behalf  of  a  certain  nv 
tors  to  obtain  a  declaration  of  the  rights  of  ( 
and  that  the  trustee  had  not  xefnaed  to  msto| 
— ^Even  if  the  trustee  had  vefased,  the  < 
obtain  leave,  in  the  first  instance,  to  mske  t 
he  is  moving  on  behalf  of  all  the  credifa 
individually  afPeeted,  he  most  apply  for  i 
Queen's  Benoh  or  Chanoery  Division.    This| 
novel  application  in  chancery. 

Kieeh,  for  the  trustee  in  bankrapti^.* 
interested  either  way  in  the  preliniiBsiy  j 
The  trustee  appears  on  notice  of  the  i  ' 
now  ask  for  directions  from  the  ooart  aad«  I 
sub-section  8,  of  the  Bankruptey  Act,  188S. 

Cooper  Willis,  Q,C.,  and  Muir  Mm 
applicant.— This  was  a  common  form  ol  ( 
under  the  old  Bankruptcy  Acts,  see  the 
the  law  stated  to  that  effect  in  Griffith  sad  I 
and  Praotioe  in  Bankruptcy,  p.  891.   Ahs  j 
later  Acts  the  oourt  has  recogniiad  tbt  i* 
individual  creditor  to  move:  Exporter" 
re  Sidebotham,  28  W.  B.  715,  U  Ob.  P.  45St| 
Sheard,  In  re  Pooley  (Ko.  2),  16  Gh.  D.  U$, 
Dig.  17 ;  Ex  parte  Emmanueif  Inrs  '  ' 
526, 17  Ch.  D.  35. 

Cavb,  J.-^I  am  of  opinion  that  the  i 
been    taken    here.     There    ore    two 
whether  tiie  motion  ought  to  be  auds,  i 
whether  the  proper  coarse  has  been  tstaj 
second  point,  it  seems  to  me  that  it  woaldl 
if,  ae  contended  for  the  appUcaat,  any  r 
ever  impecunious,  might  give  notice  of  i 
the  parties  to  faiour  ail  the  expenses  up  to  I 
out  any  prelimfaidry  leave,  and,  unless  1 1 
by  authority,  I  should  not  adopt  that  vief*] 
think  the  cases  cited  compel  mo  so  to  boli  , 
Sheard  proves  nothing.    The  proper  oosnij 
the  trustee  in  bankruptcy  to  make  the  aft^ 
he  refuse,  the  creditor  or  creditors  shooU  ( 
oourt  and  ask  for  leave  to  make  it  in  hii  i 
would  be  a  proper  party  to  the  appHestios. 
case  the  court  would  grant  the  sppUtftioa,^ 
move  in  the  name  of  the  trustee  on  givhV  ^  * 
indemnity,  or,  possibly,   to  move  in  tbs  ly 
creditor.    The  motion  must,  therefore,  itsM 
the  proper  application  for  leave  to  he  msde. 
add  that  the  notice  of  motion  is  slso  wrosg  BJ 
that  leave  wiU  be  asked  at  the  hesriag  to  pn^ 
evidenee  in  support  of  the  motion.   H  I  r 
the  whole  motion  will  collapse.    The  F^'P^ 
to  launch  the  motion  on  afVdsvit,  end  if,  for^ 
it  becomes  proper  to  have  vivd  voce  ^^^^*i. 
for  leave  to  give  it  must  be  mode  hi  tb«^ 
Costs  will  be  reserved,  and  the  trustee's  spr™ 
directions  will  also  stand  over. 

SoUoicor  for  the  applicant,  B.  Bapksd. 

Solicitor  for  the  respondents,  H.  Eest- 

Solicitor   for   t|ie  tntttee  In   b»to^' 
Bosenthah 
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HlOR  CtoVBT. 


.(HiddlMtoo,\ 

i(kft,JO     / 


KoT.  19  ;  Doo*  SI. 


&  parte  Fu>in>xir. 
A  r$  HuiCEZHBOK.  (a.) 

ueMm — Chargina  order  nisi^l  ^  8 
)fL  lir—Beoeifdng  order — RighU  a$  etgainet 
'  upkg  Ad,  1883  (46  A  47  Vid.  c.  52), 


krghg  order  iM  in  fawmr  of  fudgmeni 

\  km  made,  mnder  1  <ft  8  Vki,  e.  110, «. 

I  tiawding  in  the  ntme  of  a  dMor,  he 

Hon  in   hankrupteg,  and  a  receiving 

The  truetee  in  hankruptog  claimed  the 

IfMneti  from  the  oounig  oouH  an  injunction 

7  the  jwdgment  treditor  from  proceeding  to 

ing  order  made  aheoliUe. 

Me  order    of    the    oountg   court   toai 

\mmi  be  reoereed,  ae  the  judgment  creditor 

iie  hne  the  order  made  aheolute,  ae  eedion 

^  Bankntpteg  Act,   1888,  doee  not  applg  to 

7ldl2Ftcl.  €.110. 

^tt  tppeftl  agaliMt  an  order  mad«  in  the  N ew- 

Ooort  Mrtrainisg  KeMn.  Flowden  from 

rtlier  piooeediogs  to  make  abtolato  againsfc 

la  kUerim  chaiginf  oidtr  niei  obtained  bj 

"[^High  Gbwt  on  Julj  31»  1885. 

ite  wen  vnentisfted  Judgment  orediton 

.  lad,  on  Jnlj  31,  obtained  an  order  niei^ 

it  Tut  e.  110»  a.  14.  oharging  fi?e  shares  in 

fol  8lr  W.  O.  Arinstrong,  MitolteU,  *  Co., 

:  in  Hutobinson's  name.    August  12 

to  show  oaose  against  the  order 

Hatobinson  having  presented  a 

^Mmptoy,  on  whioh  a  reoei?ing  order  was 

Bindsi  the  oi&oial  reoeirer,  on  August  11, 

^nke  appealed   from.    On  Angost  12, 

i^  akmbezs,  refused  to  make  the  charging 

"^ai  disoharged  the  oider  nieL    On  ep* 

I eourt,  so  mnoh  of  the  learned  Judge's 

..  d  the  order  niei  wee  reversed,  and  the 

lb  the  Older  being  made  absolute  stood  over 

^ieddou  of  tble  appeaL 

^Heffifyr e,  for  the  Judgment  creditors  the 
~A  JQdgaient  creditor  is  eeoured  at  the  date 
'««;  Htdg  V.  Barry,  16  W.  R.  654,  L.  E. 

>  eeA  fhete  is  nothing  in  the  Bankruptcj 
b  to  take  sway  this  right;  section  45  does  not, 
icontaini  no  words  applicable  to  an  order  under 
*•  0- 110, 1. 14.  Section  45  deals  with  attaoh- 
iBok  vith  ehsrging  orders.  The  court  had  no 
^<*bsia  pioceedings  in  the  High  Court, 
k  .??*"^  to  &  parte  Joeelgne,  In  re  Watt, 
^W5,8Ch,D.327. 

>  'or  the  oflQdal  receiver  and  the  debtor. — 
f  eoort  Judge  exercised  his  restraining  power 
^  10,  eub-eection  2,  of  the  Bankruptcy  Act, 
i  U  this  cass  is  within  section  45  he  did  so 

l«ow,  thiiosM  is  within  section  45,  as  the  pro- 
fit 2  Vict.  c.  110,  s.  14,  U  merely  a  form  of 
JJ  iee  Baly  v.  Barry,  16  W.  B.,  at  p.  655, 
^•t  p.  456  ;  snd  in  Finney  v.  Hinde,  27  W.  E. 
^D.  102,  where  that  view  was  adopted.  If 
urn?  °l^'  ^  ^^  execution,  then  it  is,  within  the 
r^r^ ^'  leoUoa  45,  sub-see tiou  1,  an  execution 
L^rJ^'  tberes  are  goods  :  ColonicU  Bank  v. 
Hull'  ^  ^^*»  30  Oh.  D.  261,  where  they  were 
LL!L5;^l^i^  section  44^  sub-section  3,    In 

^^  ^7  J.  QauBD  Lawo,  Esq.,  Barrister-at- 
Law. 


Older  that  the  execution  creditor  may  be  protected 
he  must  not  only  have  got  his  order  made  abso* 
lute,  but  be  must  have  obtained  an  order  for  sale  before 
the  date  of  the  receiving  order:  Liggett  v,  We^em,  32 
W.  B.  460,  12  Q.  B.  D.  287 ;  Bm  parte  Vale,  In  to 
Bannieter,  29  W.  E.  855, 18  Oh.  D.  137. 

McTntyre,  in  reply. — ^The  difficulty  of  the  contention 
on  the  other  side  is  tliat  it  must  go  the  length  of  saying 
that  the  execution  creditor  must  get  an  order  to  sell  be- 
fore he  is  protected,  but  that  is  contrary  to  the  express 
words  of  section  14»  which  provides  that,  when  the  order 
is  made  absolute,  the  creditor  is  to  be  in  the  same  posi« 
tion  as  if  the  Judgment  debtor  had  aotoally  executed  a 
charge. 

He  also  referred  to  Ex  parte  Abbott,  In  re  Gourlay, 
29  W.  E.  143,  15  Oh.  D.  447,  and  order  42  of  the  Eules 
of  the  Supreme  Oonrt. 

0.  0,  Scott  appeared  to  watch  the  proceedings  on  be- 
half of  Bir  W.  Armftcong  k  Oc,  Limited.,  who  claimed 
a  Hen  on  the  shares  under  their  artielee  of  association. 

Cur,  adv,  vuU, 

Dee.  21.---0AVB,  J.,  delivered  the  following  written 
Judgment: — The  question  in  this  case  is  whether  an 
order  made  under  the  1  ft  2  Vict.  o.  110,  s.  14,  is  within 
the  45th  eeotion  of  the  Bankruptcy  Act,  1883. 

The  facts  of  the  case  are  simple.  On  the  31st  of  last 
July  the  appellants,  who  were  Judgment  creditors  of  the 
bankrupt,  obtained  an  older  nist  under  1  ft  2  Yict  e. 
110  attaching  certain  shares  standing  in  the  name  of  the 
bankrupt.  Oo  the  11th  of  August  the  debtor  preeented 
a  petition  in  bankruptcy,  and  a  receiving  order  wee 
made  ;  and  on  the  same  day  an  order  was  made  re- 
stmining  the  appelhints  from  proceeding  to  make  their 
order  niei  absolute. 

The  1  ft  2  Vict.  c.  110,  which  is  entitled  an  Act  for 
(amongst  other  things)  extending  the  remediee  of  cred- 
itors against  the  property  of  debtors,  provides,  by  section 
14,  that,  **  if  any  person  against  whom  any  Judgment 
shall  be  entered  up  shall  hate  any  Qovernment  stocky 
funds,  or  annuities,  or  any  stock  or  shares  of  or  In  any 
public  company  standing  in  his  name  in  his  own  right, 
it  shall  be  lewful  tor  a  Judge^  on  the  applicatioA  of  any 
Judgment  creditor,  to  order  that  such  stock,  funds,  an- 
nuities, or  shares  shall  stand  charged  with  the  payment 
of  the  amount  for  which  Judgment  shall  have  been  so 
recovered,  and  interest  thereon,  and  such  orde^  shall  en- 
title the  Judgment  creditor  to  all  such  remediee  as  he 
would  heve  been  entitled  to  if  such  charge  had  been 
made  in  bis  favour  by  the  Judgment  debtor,  provided 
that  no  proceeding  shall  be  taken  to  have  the  benefit  of 
such  charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  such  order." 

By  section  15  the  order  is  to  be  made  in  the  first 
iostance  ex  parte,  and  without  any  notioe  to  the  Judg- 
ment debtor,  and  is  to  be  an  order  to  show  cause  only. 
In  Halg  v.  Barry  it  was  held  that  the  order,  when  made 
absolute,  operatee  from  the  making  of  the  order  fiiit . 

By  the  21  Jac  1,  c.  19,  s.  9,  it  was  enacted  that  all 
and  every  creditor  and  creditors  having  ssourity  lor  his 
or  their  several  debts  by  Judgment,  statute,  recognisance, 
specialty,  or  other  security  of  the  goods  and  chattels  of 
any  such  bankrupt,  whereof  there  was  no  execution  or 
extent  served  and  executed  upon  any  of  the  lands,  tene- 
ments, hereditaments,  goods,  chattels,  and  other  estate 
of  such  bankrupt  before  such  time  as  he  or  she  should 
or  did  become  bankrupt  should  not  be  relieved  upon  any 
such  Judgment,  statute,  recogniisnoe,  specialty,  or  other 
security  for  any  more  than  a  rateable  part  of  their  Just 
and  due  debts  with  the  other  creditors  of  tbe  said 
bankrupt 

This  Act  was  repealed  by  the  6  Oeo.  4,  c  16,  which, 
by  section  81,  enacted  that  all  executions  and  attach- 
ments against  the  lands  and  tenements  or  goo^s  9fl^i  . 
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ebattelf  of  each  bankrupt  bond  flde  execated  or  l6?ied 
more  than  two  oalendar  montba  before  the  iaaoing  of  the 
oommierion  eboiild  be  ▼alid,  notwithstanding  anj  prior 
aot  of  bankmptoj  by  him  oommitted,  provided  the 
person  or  persons  at  whose  suit  or  on  whose  aoeonnt 
suoh  ezeontion  or  attachment  should  ha?e  issued  had 
not,  at  the  time  of  ezeouting  or  le?3ring  snob  execution 
or  attachment,  notice  of  any  prior  aot  of  bankraptoy  by 
him  committed. 

By  the  S  d;  8  Yiof.  c.  29,  s.  1,  it  was  enacted  that 
all  execations  and  attachments  agidnst  the  lands  and 
tenements  or  goods  and  chattels  of  any  bankrupt  hand 
fide  executed  and  levied  before  the  date  and  issuing  of 
the  fiat  should  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, provided  the  person  or  persons  at  whose  suit  or 
on  whose  account  such  execution  or  attachment  should 
have  issued  had  not,  at  the  time  of  executiDg  or  levying 
such  execution  or  attachment,  notice  of  any  prior  aot 
of  bankruptcy  by  him  committed. 

The  last  two  Acts  were  repealed  by  the  Bankruptcy 
Act  of  1849,  which,  by  seoUon  188,  enacted  that  all 
executions  and  attachments  against  the  goods  and 
chattels  of  any  bankrupt  bond  fide  executed  and  levied 
by  sdzure  and  sale  before  the  date  of  the  flat  or  the 
flUng  of  snch  petition,  should  be  deemed  to  be  valid, 
Botiithstanding  any  prior  aot  of  bankruptcy,  provided 
the  person  at  whose  suit  or  on  whose  account  suoh 
ezeontion  or  attachment  should  have  been  issued  had 
not,  at  the  time  of  so  executing  or  levying  snoh  execu- 
tion or  attaehmenty  or  at  the  time  of  making  any  sale 
therennder,  notice  of  any  prior  aot  of  bankruptcy  by 
him  oommitted«  By  aeotion  184,  it  was  enaoted  that 
no  creditor  having  security  for  bii  debt,  or  having 
made  an  attachment  in  London  or  in  any  other  place, 
by  virtue  of  any  custom  there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  should  receive  upon  any  such 
security  more  than  a  rateable  part  of  such  debt,  except 
in  respect  of  any  execution  or  attachment  served  and 
levied  by  seisure  and  sale  upon,  or  any  mortgage  of,  or 
lien  upon,  any  part  of  the  property  of  such  bankrupt 
before  the  date  of  the  flat  or  the  filing  of  the  petition 
for  adjudication. 

The  Aot  of  1869,  which  repealed  the  Act  of  1849, 
provided,  by  section  95,  sub-section  (8),. that,  notwith- 
standing any  prior  act  of  bankruptcy,  any  execution  or 
attachment  against  the  goods  of  any  bankrupt  executed 
in  good  faith  by  seiaure  and  sale  before  the  date  of  the 
order  of  adjudication  should  be  valid  if  the  person  on 
whose  aooonnt  such  execution  or  attachment  was  issued 
had  not,  at  the  time  of  the  same  being  executed  by 
seimre  and  sale,  notice  of  any  aot  of  bankruptcy  com- 
mitted by  the  bankmpt  and  available  against  him  for 
adjudication.  Section  184  of  the  Act  of  1849  was  not 
re-enacted. 

By  sectiott  45  of  the  Aot  of  1888,  it  is  enaoted 
that,  where  a  creditor  has  issued  ezeontion  against 
the  goods  or  lands  of  a  debtor,  or  has  attached  any 
debt  due  to  him,  he  will  not  be  entitled  to  retain 
the  benefit  of  the  execution  or  attaohment  agidnst  the 
trustee  in  bankrupt^  of  the  debtor  unless  he  has  com- 
pleted the  ezeontion  or  attachment  before  the  date  of 
the  receiving  order  and  before  notice  of  the  presentation 
of  any  bankrupt^  petition  by  or  against  the  debtor,  or  of 
the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor.  For  the  purposes  of  the  Act,  an  ezeontion  an^dnst 
goods  is  completed  by  seisure  and  sale  ;  an  attachment 
of  a  debt  is  completed  by  receipt  of  the  debt ;  and  an 
ezeontion  against  land  is  completed  by  seizure,  or,  in 
the  case  of  an  equtable  interest,  by  the  appointment  of 
a  receiver. 

It  is  dear  that  the  1  &  2  Vict.  e.  110  gives  the 
creditor  who  has  obtained  an  order  niti  a  chMge  upon 
the  sbaree  of  the  debtor,  and  although  snob  charge  was 
probably  not  a  Uen  within  the  ezoeptkm  ooatained  in 


section  184   of  the  Bankruptcy  Act,  1S49, 
section  has  not  been  re-enacted  in  thepraentE 
Act,  section  45  being  only  a  reprodnethm,  i 
alterations  which  do  not  affect  this  csse^  of  i 
of  the  Act  of  1849,  which  again  wss  a  i 
section  81  of  the  6  Oeo.  4,  c  16.    In  Eupakt 
In  re  Watt  it  was  held  that  a  Judgment  i 
l)efore  the  filing  of  a  liquidation  petition  bgrt 
had  obtained  a  garnishee  order  nisi  attsdiim 
to  the  debtor  was  a  secured  creditor  witfaia  \ 
1869;   audit  was  never  contended  or 
such  an  order  was  an  ezeontion  or  attselu 
the  goods  of  the  debtor  within  sectioa  9$  < 
probfi^ly  because,  whatever  might  be  the  i 
attached    to    the  word    ''goods"  in  thit  | 
.  garnishee  order  cannot  be  ezeonted  by  i 
It  is  true  that  the  language  of  aeotion  45  oC  f 
Act  differs  from  that  of  section  95  of  the  Aet^ 
that  a  garnishee  order  is  now  speoifioally  i 
stetion  45  ;  but  that  is  rather  a  n 
hold  that  an  older  under  the  1  &  2  Yiet  ( 
within  section  45,  seeing  that  there  has  I 
tion  in  the  language  of  the  snccesiive  Ad 
executions  and  attachments  of  suoh  s  ( ' 
apply  to  orders  under  the  1  d;  2  Yict  s.1 
section   184  of  the  Aot  of   1849,  wbish  | 
apply  to  such   orders,  has  not  b 
Bm  parte  Ahhoitt  In  re  Qeurhiff  it  was  heli| 
87  of  the  Act  of  1869  bad  no  appiieatioa  te  % 
goods  under  an  el^^  becanse,  under  sa  C 
never  was  any  sale  by  virtue  of  which  ssf  | 
sale  could  come  into  the  sheiiirs  hands. 
James,  L.J.,  says : — '*  If  we  were  to  eztad j 
to  the  present  case  we  should  be  not 
legislating  to  supply  an  omission  in  it"   8s  I 
be  that  an  order  niei  under  the  1  &  2  ViataJ 
is  a  casus  cfmeaue  ;  but  if  we  were  to  tMtl 
sion  **  an  ezeontion  against  the  goods  «f  i 
which  is  to  be  completed  by  seiiure  and  isles 
suoh  an  order,  we  should,  I  think,  bsl 
supply  an  omission,  and  not  construing  tka  I 
Judgment  the  appeal  should  be  alloted,^ 
My  brother  Buddleston  hae  read  this :  ' 
concurs  in  it. 

fToo?/ asked  for  leavejto  appcaL 

Oavi,  J.— The  point  is  a  new  one,  i 
importance.  It  is  a  proper  case  for  the  I 
the  Oourt  of  Appeal.    Ton  may  have  lesii^ 

Appeal  attowedj  vnih  eoete  ind  of  the  erfAif 

Solicitor  for  the  appellante,  A.  PdbroeL 

Solicitor  for  the  respondents,  Jfopfef,  Tm 
for  H,  E.  Richardson^  N  ewcastie. 

SoUdton  for  Sir  W.  Armstrong  &  Osi,i 
A  Co. 
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«(BiSlBsd).  Ilaioh  12, 13, 16  ;  May  7. 

I  FiBHEEi  &  Co.  V.  Lewis  ft  Pbat.  (a.) 

a^wi< — Affwt  far    Bole-^UndMoied 
"Anteeedent  deU^The  Fa€^$A€i{6d6 
|%if.  3,  7. 

ii(«y  117^0   toere  mere^anU  at  Singapor^f 

f.,  a  mfrchant  in   London^  aa  agent  to  aeU, 

tf^tdgt,  fjood$  which  they  contigned  to  him. 

iiKertfpondents,  produce  brokers  in  London^ 

toppeUanti'  conaignmeTUs^  and  cUso  in  other 

furchntea    on    hia    own    account.       The 

hought    gooda    for     M,,     not     diadoaing 

I  they  bought  aa  agenta,  and  Vfere,  therefore^ 

j  haUa  to  the  vendora,     Thei/  then  made  an 

9M,  to  ennhfe  him  to  pay /or  the  gooda,  and 

"fthe  bilfa  of  lading  of  one  of  the  appeU 

The  reapondent  had  no  notice  thcU  M. 

\y  to  pUdge  the  cargoea,     M.,  on  receiving 

,  handed  fo  the  reaptndenta  chequet  to  cover 

to/  the  depoiit$t  which  were  tlun  paid  by  the 

wing  the  deciaum  of  the  Ooart  of  Appeal), 
«totM  not  made  in  reapeet  of  an  antecedent 
i  (he  meaning   of  the  Fadora  Act,  a,  3,  but 
I  •/  a  boD&  fide   advance,  and  waa,  there/ore, 

J  jMged  with  the  riapondents  other  gooda 
I  fo  him  by  t?ie  nppellanta  aa  aecurity  for  an 
[wheeled  by  the  Factora  Act,  M,  died 
\  nd  largely     indebted    to    the    reapondenta 

I  «wunt,  after  thea:  gooda  had  been  aold 
Ml  tte  reapondenta,  bitt  before  their  delivery, 

'^  lad  been  §old,  but  before  their  delivery, 
^lad  notice  of  tJie  appellanta*  claim  to  the 

the  deciaion  of  the  Court  of  Appeal), 
^  .    J  tfi  the  gooda  remained  in  the  appeilanta, 
^%«wc  entitled  to  the  proceeda  of  the  aale 
'  of  the  reapondenta*  advance. 

i  Ami  tbe  jodgment  of  the  Court  of  Appeal, 
51  W.  B.  731,  24  Ch.  D.  67,  revprelDg  tbe 
I  o«  B«x>o,  V.O.,  reported  30  W.  R.  356,  24 


^^  were  merchants  carr^iDf;  on  business  at 

%M  froQ  the  beginning  of  1878  until  May, 
^  enployed  Charles  Meyer,  of  London,  a  mer- 
Msoffloiwion  agent,  as  their  agent  for  the  sale 

vid  colonial  produce  for  them  in  London. 

"*•  of  husinvsa  between  the  appellants  and 

iMfolbws: — Qooda  were  from  time  to  time 
"Bbythe  appellants  to  Meyer  for  sale  in  London. 
JW«*  gcids  to  him  for  this  purpose  by  The 
Pw.  Conva,  and  Qleneallach,  Bills  were  drawn 
'R^^ts  against  such  consignments  and  accepted 
2*  As  a  role  the  appellants,  immediately  upon, 
fitter,  getting  the  bills,  discounted  them  and 
■•thm  into  cash.  When  the  bills  fell  due 
"ntikeii  up  by  Meyer  if  he  had  sufficient  funds 
'^QtDto'  in  his  hands  to  take  them  up.  If  he 
*  ttch  funds,  the  bills  were  either  met  by  the 
■"•wwers  renewed  nntil  the  proceeds  of  sale 
J*Jj>g»in8t  which  they  were  drawn  were  receiTcd. 
'■"«••  were  made  by  Meyer  to  the   appellants 

*J""J?n»wts,  and  Meyer  had  no  authority  to 
2  «Wii  loans  on  the  security  of  the  biUs  of 


^•^^  Hon.  John  db  Grby,  Barrister- at- Law. 


The  respondents  were  a  firm  of  produce  brolcers,  and  as 
such  were  employed  from  the  1st  of  January,  1878,  by 
Meyer  in  s^ing  and  buying  produce.  In  these 
transactions  the  respondents  acted  as  Meyer's 
brokers  for  an  undisclosed  principal,  and  became 
thereby  personally  liable,  by  the  custom  of  the  trade, 
in  the  erent  of  Meyer  falling  to  complete  any  sale  or 
purchase. 

The  respondents  made  adTances  from  time  to  time  to 
Meyer  upon  the  security  of  bills  of  lading.  In  this 
wsy  they  advanced  to  Meyer  a  sum  of  £2,000  on 
certain  pepper  by  The  Beaconafield  on  the  20th  of 
December,  1879;  £3,000  on  pepper  and  wheat  by  The 
Oomua  on  the  20th  of  February,  1880  ;  and  £800  on 
pepper  by  The  Qleneallach  on  the  3rd  of  April,  1880. 
The  bills  of  lading  were  banded  to  tbe  respondents  a^ 
security.  The  adTances  on  the  Oomua  and  Qleneallach 
cargoes  were  made  to  enable  Meyer  to  pay  deposits  on 
goods  purchased  by  the  respondents  for  him  as  an 
undisclosed  principal. 

Meyer  died  on  the  5th  of  May,  1880,  largely  indebted 
to  both  the  appellants  and  the  respondents.  Before 
Meyer's  death,  and  before  action  brought,  the  respond- 
enfs  entered  into  contracts  to  sell  the  consignments  by 
The  Beaeonafteld  and  Comua.  After  action  brought 
they  contracted  to  sell  the  consignment  by  the  Glen' 
onllach.  They  reoeiTed  the  net  proceeds  of  sale  of  all 
the  consignments.  There  was  a  surplus  after  payment 
of  tbe  advances  in  the  cases  of  The  Beaconafield  and 
Qleneallach, 

On  this  appeal  the  appellants  admitted  the  Talidity  of 
thA  advance  of  £2,000  on  tbe  cargo  by  The  Beacona- 
field, There  was  no  appeal  against  the  decision  of  tbe 
court  below  that  the  appellants  were  entitled  to  the 
surplus  proceeds  of  tbe  sale  of  the  Qleneallach  cargo. 

Tbe  questions  to  be  decided  were~(l)  whether  the 
appellants  were  entitled  to  the  surplus  proceeds  of  sale 
of  the  Beaconafield  cargo  ;  and  (2)  whether  the  advances 
on  the  Oomua  and  OlenedUaeh  cargoes  were  protected 
by  the  Factors  Act. 

It.  K.  Webater,  Q.O.,  and  F.  3/.  Abrahama,  tot  the 
appellante,  cited  Oeorge  ▼.  Olagett,  7  T.  R.  359,  2  8m. 
Lead.  Cas.,  8th  ed.,  118;  Dudoa  ▼•  Ryland,  in  the  note 
to  QUI  ▼.  Kymer,  5  M'lo.  C.  P.  518;  Moore  ▼. 
Clementaon,  2  Camp.  22  ;  MUdredy.  Maapona,  32  W.  B. 
125,  8  App.  Cas.  874 ;  Leuckart  ▼.  Cooper,  3  Soott,  521 ; 
Learoyd  ▼.  Robinaon,  12  M.  fc  W.  745;  Phillipa  v. 
Huth,  6  M.  &  W.  572 ;  Macnee  ▼.  Qorat,  15  W.  R. 
1197,  L.B.4Eq.  315. 

Sir  F.  Herachell,  S.Q,,  and  fforace  Davey,  Q,0. 
{Northmore  Lawrence  with  them),  for  tbe  rospondonts, 
cited  Jewan  y,  Whitworth,  14  W.  R«  1020,  L.  B.  2  Eq. 
692 ;  and  New  Zealand  and  Auatralian  Land  Co,  ▼• 
Wataon,  29  W.  B.  694.  7  Q.  B.  D.  374. 

May  7. — Lord  Watsok. — I  shall  not  attempt  to  state 
the  facts  of  this  case,  except  i»  so  far  as  they  appear  to 
me  to  have  a  bearing  upon  the  questions  which  we  have 
to  decide.  The  appellants,  a  mercantile  firm  in  Singa- 
pore, were  in  use  to  make  consignments  of  produce  for 
sale  in  London  to  the  late  Charles  Meyer,  commission 
agent  there.  These  consignments  were  sold  by  Meyer 
through  tbe  respondents,  who  carry  on  business  as 
colonial  brokers  in  Mincing-lane.  Tbe  respondents 
were  generally  employed  by  Meyer  as  bis  brokers,  and 
they,  Irom  time  to  time,  purchased  and  sold  larpe 
quantities  of  shellac  and  other  colonial  produce  on  his 
account.  Towards  the  end  of  the  year  1879  the  appel- 
lants consigned  to  Meyer  961  bags  Singapore  white 
pepper  per  Beaconafield,  and  the  bills  of  lading  and 
other  documents  of  title  were  in  due  course  forwarded 
to  him •  On  the  20th  of  December,  1 879,  the  respondents 
adYanced  £2,000  to  Meyer  against  these  961  bags  of 
pepper,  which  they  afterwards  sold  as  brokers  for  the 

26 


478 


THE  WEEKLY  BEFOBTEB.   [A»r.»..ifle8.)    Vd.: 


HOUSB  OV  LOBDB. 


Kaltbhbaoh,  Fuctb,  k  Ck>,  v.  Lbwu  ft  Pbat. 


Hounofl 


net  price  of  £3,655  18p.  pajable  on  the  S6th  of  Jane, 
1 880.  That  sum  waa  received  hj  the  raspondenta  from 
the  piurobaaer  of  the  pepper  on  the  26th  of  Jane,  1880. 
Charles  Meyer  died  insolvent  on  the  5th  of  May,  1880, 
owing  a  large  balance  upon  general  aoooant  to  the 
appellants  and  also  to  the  respondents.  The  Oonrt  of 
Appeal  have  found,  and  I  see  no  reason  to  donht  the 
fact,  that  Meyer  had  made  no  advanoe  to  the  appellants 
and  therefore  had  no  lien  in  respect  of  the  BmooM" 
field  pepper.  On  the  14th  of  May,  1880,  the  appellants 
instituted  the  action  in  which  this  appeal  Is  tflJcen,  and 
tber«in  claimed  payment,  tnfer  alia,  **  of  the  net  pro- 
ceeds of  Bale  of  the  pepper  ex  Beaam$field,**  It  is  said 
that  before  the  Vice-Obancellor  the  appellants  insisted 
on  the  claim  so  made  to  its  full  extent ;  but  in  the  C!ourt 
of  Appeal  and  at  the  bar  of  the  House  they  admitted 
that  the  advance  of  £2,000  was  protected  by  the  pro- 
visions of  the  Factors  Acts,  and  that  the  respondents 
were  consequently  entitled  to  retain  its  amount  out  of  the 
price  received  by  them. 

The  respondents  in  the  Court  below  asserted  their 
right  to  retain  the  balance  of  priee  remaining  after  pay- 
ment of  their  advance  by  virtue  of  an  agreement  alleged 
to  have  been  made  between  themselves  and  Meyer,  in 
conformity  with  mercantile  usage,  in  terms  of  which 
they  were  to  hold  each  and  every  parcel  of  goods  im- 
pledged  to  them  for  a  speoifio  advance^  as  a  seourity  also 
tor  the  general  balance  at  any  time  due  or  to  become 
due  to  them  from  Meyer.  The  Court  of  Appeal  held 
that  the  respondents  had  failed  to  establish  an  agree- 
ment or  usage  to  that  effect,  and  also  that  a  general  lien 
of  that  kind  was  not  within  the  protection  of  the  Factors 
Acts.  In  that  decision  the  respondents  acquiesce,  and, 
in  the  arguments  addressed  to  us,  their  case,  so  far  as  it 
relates  to  the  balance  of  the  proceeds  of  the  sale  of 
pepper  ex  Beaconifield^  was  rested  exolxuively  on  these 
two  propositions — (1)  That,  as  against  them,  the  appel- 
lants have  no  right  of  action,  and  (2)  that  the  balance  in 
question  had  been  duly  brought  into  account  between 
them  and  Meyer  and  set  off  against  the  balance  owing 
by  him. 

In  their  pleadings  the  respondents  set  forth  the  sale  of 
the  961  bags  of  pepper  per  Beaeon$fidd  for  the  net 
sum  of  £3,655  18s.,  and  then  go  on  to  aver  that  they, 
in  June,  1880,  '*  received  the  said  sum  and  credited  it 
to  the  general  account  of  the  eaid  Charles  Meyer,  and  in 
that  way  retained  (as  they  are  in  fact  entitled  to  retain) 
the  same  in  payment  of  the  said  sum  of  £2,000,  and  in 
part  payment  of  other  advances  made  by  them  to  the 
said  Charles  Meyer  and  secured  by  goods  including  the 
above-mentioned  pepper."  The  import  of  these  aver- 
ments appears  to  be  that  the  proceeds  of  the  BeaeonB* 
field  pepper  were  not  credited  in  account  with  Meyer 
until  they  were  paid  to  the  respondents  ;  and  that  they 
were  then  credited  on  the  footing  that  the  pepper  was 
pledged,  not  for  the  specific  advance  of  £2,000  only,  but 
for  the  debit  balance  arising  upon  advances  made  by 
them  to  Meyer  against  other  goods.  The  right  of  set- 
off maintained  at  your  lordship's  bar  was  somewhat 
different.  The  decision  of  the  Court  of  Appeal,  which 
they  do  not  impeach,  negatived  the  respondents'  alleged 
lien  for  their  general  balance,  in  respect  of  which  they 
allege  that  they  credited  the  net  price  of  the  pepper 
to  Meyer  in  June,  1880.  They  accordingly  betook 
themselves  to  a  defence  which,  so  far  as  I  can  see,  is 
not  indicated  in  their  pleadings.  They  maintained  that 
they  were  entitled  to  credit  Meyer  with  the  price  in 
account  on  the  23rd  of  March,  1880 ;  that,  in  point  of 
fact,  it  was  so  brought  into  account ;  and  that  a  set-off 
bad  arisen  before  the  appellants  intervened. 

I  have  no  desire  to  set  aside  the  plea  of  set-off  urged 
for  the  respondents  on  the  technical  ground  that  it  is 
not  fairly  raised  by  the  pleadings.  The  facts  upon 
which  it  is  founded  are  somewhat  hazy.  Some  time 
ftfter  the  death  of  M«»yer  accounts  were  made  up  by  the 


respondents  as  between  the  decm^ed  and  thei 
which  the  price  of  the  Beacomfidd  pepper  wm  t 
as  a  payment  by  him  on  the  23rd  of  Minoh,  18M^| 
does  not  appear  whether  these  account!  werei 
before  or  affsr  the  respondents  had  notios  Uut  \ 
was  merely  the  agent  of  the  appeUanti  to  ^ 
pepper  belonged.    In  my   opinion   it  k 
whether  these  entries  were  made  befoiscti 
respondents    became  affected   by  such 
certain  that  the  entries  were  not  made  with  I 
ledge  or  assent  of  Meyer,  and  it  is  equally  i 
had  Meyer  been  alive  and  asked  to  asssnt  t»  I 
would  have  bsen  his  duty  to  inform  the  : 
that  the  appellants  were  his  prindpsli,  sadl 
price  of  the  pepper,  so  far  as  not  reqvhsd  f 
advances  already  obtained  by  him,  belougsd  t9| 
stituents  and  ought  not  to  be  applied  in  psyn 
debts.    In    these    circumstances    I  do  not 
respondents  can  take  any  benefit  from  the  M\ 
having  made  up  these  accounts  at  their  own  I 
Meyers  death.    They  could  not,  by  an  ea;  j 
entry,  create  at  that  time  a  new  right  of  lien  o 
their  own  favour. 

I  am  at  a  loss  to  understand  what  right  arfi 
respondents  had  in  the  unpaid  price  of  the 
pepper  at  the  time  of  Meyers  death,  other  thsa  j 
the  lien  which  they  had  upon  the  pepper  i 
advance  of  £2,000.  Thej  were  not  the 
the  pepper,  and,  therefore,  were  not  within  tltil 
of  George  t.  ClageH.  The  purchaser  fros  r 
selling  in  his  own  name  for  an  undisdoiod  j 
transacts,  or  is  presumed  to  transact,  on  the  f 
having  the  right  to  set  off  the  price' payatbl 
against  debts  owing  to  him  by  the  seller;  yet  I 
avail  himself  of  any  such  set-off  ariiing  i " 
notice  of  the  true  ownership.  But,  in  the  f 
the  price  did  not  come  into  the  hands  of  the  i 
until  the  26th  of  June ;  and  it  clearly  sppein  | 
evidence  that,  so  far  as  concerns  the  pepper  0 1 
field f  the  respondents  transacted  inth 
footing  that  it  was  specificallj  pledged  tot 
advance  of  £2,000,  and  in  the  erroneous 
margin  of  the  pepper  beyond  what  was  i 
cover  that  advanceid  was  impledgedto 
general  balance  due  by  the  deceased.  If  t 
been  received  by  them  before  they  hsd 
appellanf  s  ownership  it  is  possible  that  V 
had  the  right  to  set  it  off  against  Meyei^s  I 
is  a  point  upon  which  it  is  not  necssaaiyl 
opinion — they  would  certainly  have  had  tlutl^ 
ding  to  the  decision  in  New  Zedlcmdt  dtc,  M 
if,  in  addition  to  their  receipt  of  the  / 
had,  before  notice,  consented  to  its  kdi|^ 
to  his  credit  in  account. 

Let  me  now  advert  to  the  position  of  tlie  ^ 
They  are  foreign  merchants,  and,  acooidinff  to  I 
which  was  fully  explained  by  Lord  Blackbnis  ■ 
iWong  V.  i>toke$9  Meyer  was  not  sntttlid,  j 
absence  of  express  authority  to  that  dM,  to  \ 
credit  to  the  purchaser  of  the  pepper.  Bat  Hat  I 
not  imply,  and  I  know  of  no  reason  or  i 
holding,  that  a  foreigner  who  sends  forwsid  Ui| 
execution  of  the  contract  made  by  his  sgent  it  M 
position  than  he  would  have  occupied  If  he  r" 
resident  in  England  as  regards  his  right  tofi 
goods  or  their  proceeds.  I  am  aceontiogiy  » ^ 
that  the  intervention  of  the  appellants  in  the  r 
of  May,  1880,  was,  to  all  intents  and  parpo«^l 
effective  lor  the  protection  of  their  iatefeeti>*" 
had  been  home  instead  of  foreign  P'*°®*P'*V,l— ■ 

I  do  not  doubt  that  the  respondents,  si  ^^'''^ 
as  pledgees  for  an  advance  made  sgsinst  thep^ 
were  proper  recipients  of  the  pries  froin  the  JJ" 
on  the  26th  of  June.    They  hsd  ths  *}*  "l 
themselves  the  amount  of  their  advaiMS,  nd  W* 
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availed  UieiiifelTM  of  anj  lien  on  the  price 

f er  held  ae  againit  fhe  appeBa&ti  had  iaoh 

But  the  notioe  whieh  tbey  proTioQilf 

appellantB'  interest  was  tiiffldent,  in   my 

i  defeat  any  right  of  set-off  against  the  appel- 

r  vhlch  might  otherwise  have  aoomed  to  the 

after  the   money  oame  into  their  hands. 

I  gmrads  I  ha^e  come  to  Hie  eonolnsion  that 

I  si  fhe  Seacon$/ldd  pepper,  under  dednotion  of 

~  Bte*    adTance  of  £2,000,    belongs  to  the 

^  nd  I  am  also  of  opinion  that  they  can  sue 

"  Dta  for  its  araonnt.    This  is  not  the  ease  of 

b  employed  by  the  fMtor  who  has  reoeived 

Pwith  money  in  the  londjlde  belief  that  it 

ffo  hie  employer.    Hie  respondents  mnst  be 

I  receiTed  the  price  in  the  knowledge  that 

i  in  qneetion  belonged  to  the  appellants,  and 

■d  no  right  to  deal  with  it  as  the  property  of 

I  these  circnmstancee  lam  of  opinion  that  the 

I  haTO  a  right  of  aotion  against  the  respondents 

had  and  receiTed  on  their  aecoant. 

Bed  Judges  of  the  Court  of  Appeal  negatived 

Dts*  right  to  sne,  and  affirmed  the  respon- 

bt  to  aet  off  the  net  price  of  the  pepper  in 

ith    Meyer,  being  of  opinion  that,  on  both 

8,  the  present  case  is  ruled  by  Kew  Zealand, 

WaUon,    I  venture  to  think  that  the  judg. 

case,  which,  in  its  essential  features,  pre- 

iked  contrast  to  the  case  before  us,  does 

p  either  concluiion.   In  New  Zealand,  dhc^  Co, 

the  defendant,   a  sub-agent  employed  by 

*»'  factor,  had  received  the  price,  had  paid 

factor,  and,  with  the  assent  of  the  latter, 

the  remainder  to  his  credit  in  account  cur- 

I  he  had  any  notioe  that  the  plalntifliB  were  the 

I  ftte  goods.    Besides,  the  action  was  laid  upon 

employment  between    the  defendant  and 

,  to    which  the    plaintiffs  were  not    privy. 

and  learned  friend  (Lord  Bramwell)  who 

A  leading  judgment,  stated  that,  apart  from 

eoatiacty  an  owner  might  follow  his  goods 

juntos  ;  but  no  such  case  was  raised  on  the 

asd  it  was  therefore  unnecessary  to  define 

I  wfftii  wbich  the  right  might  be  exercised.    I 

1  mj  noble  and  learned  friend  to  have  -been  of 

J  even  if  the  action  had  been  founded  on  the 

"ovnerahip,  the  defendant  would  only  have 

'» for  the  balance,  if  any,  remaining  in  his  hands 

at  of  his  accounts  with  the  factor.    With 

L I  entirely  agree,  because  what  had  been 

before  the  defendant  had  notice  of 

Is'  rights  was  practically  the  same  as  if  the 

had  paid  over  the  whole  proceeds  of  sale 

lemployers,  and  had  then  received  back  part  in 

of  a  debt  due  to  him. 

ler  question  wbich   we    havo    to   determine 
» advances  made  by  the  respondents  to  Meyer 
tain  lots  of  pepper  consigned  by  the  appel- 
The  OomuB  and   Olencallach,     Meyer  had 
I  a  quantity  of  shellac  through  the  respondents, 
;  being  payable  on  the  21st  of  February,  1S80. 
th  of  February  he  applied  to  the  respondents 
dvance  of  j63,0OO  on  the  security  of  the  peppers 
r  to  enable  him  to  pay  the  deposit.    In  com- 
that  request,  the  respondents,  on  the  2l8t 
J,  gave  Meyer  their  cheque  for  £3,000  and 
from     him     in    exchange      a    cheque    for 
lld.»  which  they  applied   in    payment  of 
lit.    On  the  3rd  of  April,  1880,  the  respon- 
idvanced  £800   on  security  of  the  pepper  per 
I  under  circumstances  which  are  admitted  to 
so  similar  to  those  of  the  preceding  trans- 
tit  is  unnecessary  to  detail  them.    The  ex- 
i  which  the  respondents  make  in  their  pleading 
'  to  these  traaiaotlons  is  aa-  tollowi-^hat 


'  that  ease 


''the  amount  of  such  advances  was  arranged  with 
lefierence  to  some  debt  or  dalm  due,  or  abont  to  beeome 
due,  from  the  said  Obarles  Meyer  In  veipeot  of  tha 
transaotlonf  of  the  said  Charles  Meyer  so  oovidueted 
through  the  defendants  acting  as  his  brokers  as  afore> 
said,  and  that  it  was  port  of  the  arrangement  Aat  the 
defendants  were  to  give  their  cheque  to  the  said  Ohailee 
Meyer  for  suoh  arranged  amount  in  exchange  for  siieli 
documents,  and  were  themselves  to  receive  in  exchange 
shortly  after  f^m  the  said  Oharles  Meyer  a  cheque  or 
cheques  to  an  amount  sufficient  to  discharge  such 
liaUiity  incurred  by  the  defendants  as  his  brokers  on 
his  own  account  and  in  respect  of  his  transactions 
carried  on  through  the  defendants  as  his  brokers."  I 
think  the  evidence  shows  that  the  respondents  believed, 
and  that  it  was  the  fact,  that  the  purchases  of  shellac 
to  meet  whieh  Meyer  obtained  the  advances  in  question 
were  made  by  him  on  his  own  aooount.  On  the  other 
hand,  although  the  respondents  knew  that  in  spme  in- 
stances Meyer  had  acted  as  agent  for  the  appellants  in 
the  sale  of  colonial  produce,  it  does  not  appear  that  they 
had  either  notice  or  knowledge  that  he  was  not  the  reid 
owner  of  the  pepper *es8  Oomue  and  OUnealktch. 

Hie  appellants  contend  tfiat  the  liens  which  the 
respondents  daim  for  these  sums  of  £3,000  and  £800 
respectively,  on  the  peppers  ex  Oomui  and  OUncaUaeh 
(which  are  beyond  all  question  invalid  according  to  -the 
common  law),  are  excluded  from  the  benefit  of  the 
Factors  Acts,  inasmueh  as  they  were  intended  to  discharge 
or  secure  an  antecedent  debt,  and  also  in  respect  they 
were  not  fton/l^ds  transactions  within  the  meaning  of 
these  Acts.  In  support  of  that  contention  various 
authoritlee  were  cited,  which  I  shall  now  consider. 
Learoyd  v.  Bohineon  was  a  case  in  which  a  factor  had 
pledged  the  goods  of  the  plaintiff,  his  principal,  for 
£300,  which  he  got  from  the  defendant  in  order  to  take 
up  a  bill  of  that  amount  upon  whioh  they  were  jointly 
liable.  Goltman,  J.,  left  it  to  the  Jury  to  say  whether 
the  transaction  was,  in  reality,  one  of  loan,  and  the  Jury 
found  in  the  negative.  Great  stress  was  laid  by  the 
appellants'  counsel  upon  an  observation  made  by  Parke, 
B.,  afterwards  Lord  Wensleydale,  in  refusing  a  motion 
for  a  new  trial,  to  the  effect  that  ''the  transaction  waa 
not  that  of  a  loan  at  all,  and  the  owner  of  the  goods 
never  had  the  least  chance  of  getting  the  money."  The 
observation  was  justified  by  the  facts  of  the  case ;  but  I 
do  not  think  there  is  any  analogy  between  the  case  of 
money  actually  paid  to  a  real  borrower  in  order  that  he 
may  pay  his  own  debt,  and  the  case  of  money  paid  to  a 
so-called  borrower  in  order  that  he  may  pay  the  so*called 
lender's  debt. 

Again,  in  Navvlehaw  v.  Brovmrigg,  2  De  G-.  M.  Sc  Or. 
441,  advances  were  made  to  a  factor  by  a  firm  who  had 
notioe  that  the  goods  pledged  to  them  had  been  con- 
signed to  the  factor  for  sale.  Lord  Orauworth  (Vice- 
Chancellor)  and  Lord  St.  Iieonards  (Ohancellor)  both 
held  that  there  is  no  inconsistency  between  a  factor 
having  authority  to  pledge  and  also  a  power  of  sale ; 
and,  being  of  opinion  that  the  firm  acted  in  good 
faith,  they  upheld  the  pledge  as  a  transaction  protected 
by  5  ft  6  Vict.  e.  39. 

In  Jewan  v.  WhUworfk,  Hodgson,  the  plaintiff's  ftus- 
tor,  employed  Whitworth  to  buy  cotton  for  him  on  his 
own  account.  Whitworth  employed  Glare  ft  Sons, 
brokers,  and  they  bonght  the  cotton  in  the  name  of 
Whitworth,  and  did  not  themselees  become  liable  to 
the  vendor.  In  order  to  secure  Whitworth,  Hodg- 
son transferred  to  him  bill  of  lading  and  policies  of 
insurance  for  243  bales  of  cotton  consigned  for  sale 
by  the  plaintiffs;  and  Whitworth  impledged  these 
to  Clare  ft  Sons  in  consideration  of  their  paying  the 
price  of  the  cotton  and  oaldng  some  small  adfancee  on 
his  account.  The  243  bales  of  cotton  were  lost  at  sea,  and 
the  plaintiffs  claimed  the  policies  of  Insurance,  in  respect 
that  they  had  baeft  pledged  in  oid«  to  seoara  m  mta* 
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cedent  liabaity  by  Hodgson  to  Whitworth.  Lord 
Hatherley  (then  Vioe-Ohanoellor)  was  of  opinion  that 
there  was  no  antecedent  debt  due  from '  Hodgson  to 
Whitworth,  inasmuch  as  **  when  the  contract  fell  dne 
Whitworth  became  liable  to  the  cotton  sellers,  but,  as 
between  himself  and  Hodgson,  a  debt  arose  only  at  the 
moment  when  he  first  paid  the  money."  Bat  his  lord- 
ship rested  his  Jndment  in  fafour  of  the  defendants 
mainly  npon  the  fact  that  the  transaction  was,  in  reality, 
a  pledge  to  dare  &  Sons,  who  were  under  no  antecedent 
liability. 

A  case  which  comes,  in  one  aspect  of  it,  nearer  to  the 
present  is  Macnee  ▼.  GotbL  Hodgson  had  accepted  a 
biU  to  Gorst,  his  broker,  for  £8,709  Ss.,  of  which  £2,809 
was  then  due  as  the  price  of  cotton  bought  by  Gbrst 
on  his  own  account,  and  the  balance  for  estimated  losses 
on  prenous  transactions.  Qorst  had»  besides,  purchased 
for  Hodgson  a  lot  of  cotton  which  he  had  resold  at  an 
estimated  loss  of  £1,250.  Hodgson  indorsed  and  delifered 
to  Gbrst  bills  of  lading  for  goods  consigned  by  the 
plaiotifCs,  in  consideration  of  his  making  a  cash  advance 
of  £500  (as  to  which  no  objection  was  raised),  and  under, 
taking  to  retire  Hodgson's  acceptance  and  pay  the  loss 
of  £1,260.  Lord  Hatherley  held  that,  so  far  as  concerned 
these  items,  the  pledge  had  been  made  in  respect  of  an 
antecedent  debt ;  being  of  opinion  that,  although  Gorst 
had  not,  at  its  date,  paid  the  sellers  the  price  which  was 
then  past  due,  the  parties  had  so  dealt  with  each  other  as 
to  oonstUute  indebtedness  by  Hodgson  to  his  broker.  But 
his  lordship  went  on  to  say,  '*  If  I  should  be  wrong  in 
that  view,  and  if  this  should  not  be  an  antecedent  debt, 
but  only  a  liabUity,  then  I  think  it  is  a  transaction  which 
is  not  protected  by  the  statute,  because  I  read  the  3rd 
section  of  6  &  6  Vict.  c.  89  as  protecting  nothing 
except  an  actual  advance  of  money;  and  I  look  at  this 
transaction  as  one  in  which  Gorst  reUeved  himself  from 
a  liability  under  which  he  was  placed,  borrowing  no 
money  from  anybody  and  placing  no  money  in  the  hands 
of  those  who  pledged  the  goods." 

I  do  not  think  the  pledges  of  pepper  ex  TTie  Oomua 
and  OlencaUachf  were  for  or  in  respect  of  an  antecedent 
debt  within  the  meaning  of  section  3  of  5  &  6  Vict.  c. 
39.  What  that  section  provides  is,  that  no  lien  or  pledge 
shall  have  the  benefit  of  the  Act  which  is  given  by  a 
factor  in  order  to  securo  a  debt  then  owing  by  him  to 
the  pledgee.  The  respondents  were,  no  doubt,  liable 
npon  their  contracts  to  the  sellers  of  the  shellac  if  Meyer 
ffljled  to  pay;  but,  even  in  the  event  of  bis  failure, 
Meyer  would  not  have  become  indebted  to  them  until 
they  actually  paid  the  sellers.  To  treat  such  a  pos- 
sible indebtedness  in  the  future  as  a  debt  existing 
before  the  date  of  the  advances  in  question,  appears 
to  me  to  be  inconsistent  with  any  reasonable  interpre- 
tation of  the  language  of  the  Act,  and  would  be  oon- 
trary  to  the  views  expressed  by  Lord  Hatherley  in 
Jewan  v.  Whittoorih  and  Macnee  v.  Oorst, 

It  siiU  remains  for  consideration  whether  the  trans- 
actions between  Meyer  and  the  respondents,  which 
invoWed  the  pledge  of  these  peppers,  were,  in  reality, 
transections  of  borrowing  and  lending.  That  is  a 
question  which  I  have  felt  to  be  attended  with  difficulty ; 
but  I  have  come  to  the  same  conclusion  with  the  learned 
judges  of  the  Oourt  of  Appeal.  I  am  not  prepared  to 
hold  that  a  broker  who,  in  purohasing  goods  for  a 
factor,  has  made  himself  responsible  to  the  vendor, 
cannot  thereafter  make  9l  bond  fide  advance  to  the  factor 
to  enable  him  to  pay  for  the  goods  bought  on  his 
.  account.  And  if  the  broker  can  and  does  make  such 
an  advance,  and  accepts  a  pledge  to  secure  its  repay- 
ment, I  can  find  nothing  in  the  Act  of  5  ft  6  Vict,  to 
deprive  the  pledgee  of  ito  protection.  On  the  other 
hand,  if  the  broker,  instead  of  advancing  money,  in  bond 
fidf^  to  enable  his  principal  to  pay  lor  the  goods,  wero 
to  take  security  for  the  purpose  of  relieving  himself  of  a 
liability  which  he  had  incurred,  I  do  not  think  it  oould. 


with  any  propriety,  be  said  that  he  had  midB  1 
vanoe  of  money  within  the  meaning  of  the  / 
appears  to  me  to  have  been  the  alternative  1 
by  Lord  Hatherley  in   ifoenes  t.  QonX. 
present   case,  there  appears  to  me  to  be  : 
warrant  the  inference  that  the  advances  in  ^ 
not,  in  substance  as  well  as  in  form,  loans;  1 
respondente  parted  with  their  money  and  took  ( 
with   the    view  of  relieving  themselves  from  f 
In  anticipation  of  the  deposlto  becoming  das,  i 
pendente,  following  the  ordinary  course  of  their  | 
j^ve  their  money  to  Meyer,  who  oashed  ^ ' 
and  applied  the  proceeds  for  his  own 
cheques  which  he  gave  to  the  respondents 
my  opinion,  given  for  the  purpose  of  potl 
pendente  in  funds  to  meet  their  liabilities  to  I 
but  wero  paymente   made  to  them  as  bro' 
sellers,  and  in  due  implement  of  Moyer^s 
the  real  principal  under  the  contracto  of  sale. 

I  am,  therefore,  of  opinion  that  the  order  ^ 
from,  so  far  a  s  it  1^  thereby  ordered  that  aoj 
the  appellante'  (plaintiiEB')  action  as  relates  tof 
consigned  ^^   Beacorufield   do   stand 


I  understond  your  lordships  to  be  agreed  ( 
case,  each  party  should  bear  their  own  < 
sequently,that  the  respondente  must  be  ordered  I 
the  coste  already  paid  to  them  by  the  app  " 
court  below,  and  that  thero  be  no  ooste  of  t 
And  I  move  accordingly. 

Lord  B]UicwBLL.*-I  think  it  convenient 
this  case  in  the  order  in  which  it  was  deslt 
Oourt  of  Appeal.    Then  first,  are  the  deft 
vances,  if  advances  they  wero,  on  the  goods  b/  3 
and  OlenoaUach'  protected  by  the  Faoton 
question  really  is,  were  there  advances  f    The  u^ 
section  8  is  only  explanatory  of  section  1.    It  r^ 
there  is  no  advance  when  the  pledge  is  for  sa  1 
debt.    In  considering  this  question  I  think  it  i 
that    there  were    cheques   given    by  the 
to  Meyer  and   by  him  to  them.     I  trest 
as  though  there  was  an  agreement  that  tl 
on   the  shellac  should  be   paid,    and  at 
defendante    had    paid    the    sellers    of 
prompt   and    debited    Meyer    in    aeooiutj 
amount.    To  do  otherwise  would  be  to  /' 
stantial    effect  to  what    was    mere   book  | 
keeping.     I   also   think    it   immaterial 
was  due  and  payable  at  the  time  of  tfa 
would  be  enough  if  it  was  due,  though  inj 
case  the  next  day.    Further,  I  think  that  Mr.1 
completely  answered  the  Solicitor-Ghneral'i  |^ 
that  the  defendante  were  not  liable  for  the  i  ^ 
instolment  dne  on  the  goods  they  had  pui 
Meyer,  but  for  unliquidated  damages  only.   I  ^ 
assume  that  the  sellers  to  the  defendsati  eooi 
mainteined  an  action   against  the  defendssti  i 
instalment  due.    Still,  whether  as  a  matter  o' 
face,  I  huld  that  there  were  advances  and  not 
antecedent    debt.     I    agree    on  this  hesd 
reasoning  of  the  Oourt  of  AppeaL    I  siso  sgf**1 
their  treatment  of  the  authorities.    Thst  th«ij 
advances,  in  fact,  there  cannot  be  a  doabt   Thtr 
dante  parted  with   their  money.    On  their  lej 
Meyer  became  indebted  to  tbem  for  mose/ 
would  be  liable  by  agreement  to  pay  pHnai 
interest  to  date  of  payment.    If  the  defendant!  1^ 
the  shellac  and  Meyer  had  sued  for  the  i»vawjj 
defendante  would  have  had  a  set-off  for  ^^^^ 
The  pledge  was  not  for  the  debt  he  owed  «h^« 
to  raise  money  to  pay  the  debt  he  oved  the  J 
sellers  of  the  goods;  those  selleia  °^^^^^, 
and  claimed  the  price  from  Meyer,  and  '^^ 
handed  his  oheqnes  to  the  defendants,  w^^rf 
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«7  the  remoter  eellera.  It  is  true  that  he  thereby 
ed  an  obligation  or  dntj  to  the  defendants  and 
kl  his  owing  a  debt  to  them,  bat  still  it  was  a 
t  made  by  him  to  them,  not  as  his  creditors  bat 
^ente,  to  pay  the  original  sellers,  or  as  agents  of 
iriginal  sellers.  The  pledges,  then,  were  for 
s  and  not  for  antecedent  debts.  I  wish  to  add 
h  expressions  as  that  the  prinoipals,  in  this  case 
dntifls,  '*get  no  ohanoa  of  benefit  from  the 
,"  are  not  to  be  taken  as  showing  that  the 
I  ia  not  protected,  bat  as  a  test  applicable  in  some 
80  far,  therefore,  I  entirely  agree  with  the  Court 
«],  and  think  their  judgment  should  be  ai&rmed. 
scarcely  neoeasary  to  mention  the  defendants' 
ft  a  general  lien,  for  it  was  substantially  giten  up, 
perly.  That  the  defendants  thought  they  had 
»abt  not,  but  there  is  not  the  least  oTidence  of 
lement  at  the  time  of  making  those  advances 
meral  lien,  and  I  think  the  conversation  when 
Iked  for  the  BeacorufUld  balance  does  not  show 
d  been  any  such  agreement.  No  doubt  each 
iTance  might  be  made  on  the  security  of  all 
r  before  pledged,  as  well  as  on  additional.  Of 
re  is  really  no  evidence.  As  a  claim  for  a  mere 
Factors  Act  would  not  maintain  it.  On  this 
,  I  am  also  in  entire  agreement  with  the  Oourt  of 

remains  the  question  as  to  the  Beaconifield 
liet  us  see  what  are  the  relevant  facts.  The 
elonged  to  the  plaintiffs.  They  intrusted  them 
er  for  sale,  and  to  employ  a  broker  to  sell, 
employed  the  defendants  to  sell.  They  sold. 
iTanced  £S,000  to  Meyer  on  the  goods.  They 
i  possession  of  the  goods  as  against  those  to 
bey  had  sold  under  the  agreement  of  sale  till 
t  of  the  balance  of  the  purcbase-money.  Before 
wif  ed  that,  and  while  atiU  in  possession  of  the 
iiey  received  notice  from  the  plaintiffs  that  the 
slonged  to  them,  and  that  they  claimed  them 
balance  of  the  price. 

these  are  the  facts,  and  all  the  relevant  facts, 
to  the  defendants  putting  down  in  their  books 
y  etedited  Meyer  on  the  SSrd  of  March,  it  is  idle 

be  regretted.  The  other  advances  and  other 
^ns  are  out  of  the  question.  Then  are  the 
!8  entitled  to  the  proceeds  of  these  goods  minus 
KM)  and  defendants'  charges  ?  One  is  inolined  to 
Why  not  P  "  Soppose  there  had  been  no  advance 
£8,000,  would  the  defendants  be  entitled  to 
snd  keep  the  whole  price  of  the  goods  P  To 
ould  they  account  P  To  Meyer's  executors  had 
solvent  P  to  the  trustees  of  the  bankruptcy  as  the 
Why  P  Surely  the  plaintiffs  might  give  notice 
ly  discontinued  Meyer's  agency  and  revoked  his 
7  it  living,  and  require  the  defendants  to  deal 

with  them.  But,  if  so,  the  £8,000  makes  no 
DC  except  this,  that  the  plaintiffs  must  allow  for 
sre  ia  no  dii&oulty  about  privity  of  contract.  For 
Bfendants  are  treated  as  vendees  the  real  vendors 

plaintiffs.  And  if  the  defendants  are  treated 
its,  Meyer  bad  authority  to  establish  the  rela- 
principal  and  agent  between  plaintiffs  and 
nts.  But  the  question  may  also  be  dealt  with 
I  property.  The  plaintiffs  are  vendors  of  goods 
re  in  the  hands  of  the  defendants,  undelivered 
iltimate  Tendees,  and  to  the  poesession  of  which 
mtifls  were  entitled  on  satisfying  defendants'  lien. 

thie,  there  is  section  Y  of  5  &  6  Vict.,  which, 

regard  to  contract  or  property,  says  the  true 
nay  recover  from  the  pledgee  the  balanoe  of  the 
s  after  satisfying  his  lien.  The  Oourt  of  Appeal 
\y  our  law  the  plaintiffs,  being  a  foreign  house, 
sue  the  defendants  for  this  debt,  or  if  they  can 
tt  only  sue  them  as  repreaenting  Meyer,  and 

to  all  vigbti  of  set-off  available  against  him. 


New  Zealand  and  AuBtralian  Land  Co.  v.  WaUou 
appears  to  us  conclusive  on  this  point."  To  this,  with 
all  respect,  I  cannot  agree.  There  are  in'  this  case  three 
things  which  did  not  exist  in  the  case  cited.  There  in 
privity  between  the  plaintiffs  and  defendants,  there 
is  existing  property  or  rights  of  possession  in  the  plain* 
tiffs  when  notice  was  given  to  the  defendants,  and  thero 
is  the  right  given  to  the  plaintiffs  by  section  7  of  6  &  6 
Vict.  In  the  case  cited,  the  Factors  Act,  as  truly  said 
by  the  Oourt  of  Appeal,  was  not  in  question.  Here  it 
is,  and  must  be  relied  on  by  the  defendants,  otherwise 
the  pledge  to  them  was  wholly  tortious.  I  must  add 
that  the  reasoning  of  the  Oourt  of  Appeal  on  which  they 
gave  judgment  for  the  appellants  as  to  the  goods /Mr 
Soteria^  Lansdowne,  and  Olencallach  seems  to  me  to 
warrant  the  opinion  I  express  as  to  the  goods  in  question. 

The  court  distinguishes  the  Beacomfield  balance  from 
those  eases,  because  in  them  the*  goods  were  not  soH 
when  Meyer  died,  as  were  those  by  The  Beacomfieldt 
But  I  cannot,  with  all  respect,  see  how  that  affects  the 
question.  I  repeat  that,  though  by  the  sale  the  property 
was  changed,  the  right  to  possession  remained.  There 
is  privity  between  the  plaintiffs  and  defendants,  and 
there  is  the  right  given  by  the  Factors  Act.  I  am  of 
opinion  that,  as  to  this  part  of  the  case,  the  Judgment 
was  wrong  and  should  be  reversed. 

I  wish  to  add  that,  in  the  report  of  my  judgments 
in  New  Zealand,  Ac,  Co,  v.  Wateon,  the  words  «'  prodn^^♦ 
of  goods  "  did  not  <*  get  in  by  mistake."  I  said  and  think 
as  reported  on  the  authority  of  oases  then  cited  by  Mr, 
Bamec.  But  there  there  was  no  privity,  and  befon^ 
notice  to  the  then  defendants  the  *' produce "  wai 
blended  in  the  general  account  with  the  intermediati^ 
man,  Thielman.  I  agree  with  my  noble  and  learned 
friends  at  to  the  order  which  should  be  made  with 
reference  to  the  costs. 

LoBD  FiTzoBBALD.— The  first  question  on  which  I  pro. 
pose  to  make  some  observations  is,  whether  the  advanco 
of  £3,000  alleged  to  have  been  made  on  the  cargo  of  the 
ComuB  is  protected  by  the  Factors  Act,  5  &  6  Vict.  c.  39, 
Bs.  1,  3  P  Was  it  an  advance  really  and  truly  made  on 
the  security  of  the  shipping  ducuments  and  so  made  in 
good  faith  P 

My  noble  and  learned  friends  have  so  fully  and 
accurately  stated  the  facts  from  which  we  are  to  draw 
proper  inferences  that  it  is  not  necessary  to  recapitulate 
them.  This  item  of  £3,000  is  brought  into  account 
thus  :— '<  1880,  Feb.  20,  cash  account  pepper  per  C, 
£3,000  " ;  but  the  cheque  for  that  sum  was  probably  not 
actually  given  until  the  81st  of  February,  1880,  as  will  bo 
seen  by  the  copy  of  the  cheque,  which  is  dated  the  21st  of 
February.  It  is  not  easy  to  follow  the  details  given  in  the 
defendants'  accounts  made  up  after  Meyer's  death  ;  but  I 
collect  from  them  that  the  defendants  were,  in  Februaryj 
1880,  in  advance  for  Meyer,  or  were  liable  on  his  account 
tor  deposits  on  shellac  to  somewhere  about  £21,000  over 
all  credits ;  and  Meyer  is  debited  on  the  shellac  depositn 
account  on  the  10th  of  February,  1880,  to  the  extent  of 
about  £10,000.  There  being  in  some  shape  or  other  n 
large  sum  becoming  due  on  the  21st  of  February,  1880, 
for  deposits  on  shellac,  those  being  transactions  with 
which  the  plaintiffs  had  no  concern,  Meyer  on  the  20tK 
of  February,  1880,  wrote  to  the  defendants  as  follows : — 
"  Dear  Sirs,— Can  you  oblige  me  to-morrow  with  a  loan 
of  £8,000  against  inclosed  securitiee,  the  insured  value 
of  which  is  £3,700.  The  goods  have  been  sold  by  you 
to  arrive.  I  have  nearly  this  amount  to  pay  to-morrow 
in  deposits  on  shellac.  The  '* inclosed  securities"  men- 
tioned  in  the  letter  were,  I  infer,  one  part  of  the  bill  of 
lading  of  The  Comue,  and  some  other  of  the  shipping 
documents  of  that  vessel ;  and  the  *'  amount  to  pay  to> 
morrow  in  depoeits  on  shellac  "  repreeented  the  sums  to 
be  paid  by  Meyer  to  the  defendants  for  their  undisdcaed 
principals,  and  which  the  defendants  were  liable  to  pay 
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on  the  2lBt  if  Mejer  did  not.  Meyer  had  an  inteifiew 
on  the  same  etening  with  Mr.  Figgis,  one  of  the  defend- 
ants. He  is  examined  as  a  witness,  bat  I  ha? e  not  been 
able  to  find  any  aoconnt  of  what  then  took  place — we 
are  left  entirely  to  conjecture.  The  fact  of  the  interview 
appears  trom  the  next  letter. 

On  the  2l8t  of  Febmary  Meyer  recelTed  from  the 
defendants  their  oheqne  for  £3,000  to  pay  the  deposits, 
and  be  paid  the  deposits  to  them  by  giving  them  on  the 
same  oceasion  his  cheque  for  a  larger  amount.  On  the 
8]8t  of  February,  Meyer  again  writes  to  the  defendants. 
He  says  :~*<  Dear  Sirs,— As  promised  to  Mr.  Figgis  last 
night  I  beg  to  hand  you  as  further  guarantee  for  your 
loan  of  £3,000|  for  which  I  thank  you,  inclosed 
warrants,"  and  a  number  of  warrants  for  shellac  were 
enclosed  in  the  letter.  The  defendants  were  not  satisfied 
with  the  security,  and  on  the  24th  of  February  wrote  to 
Meyer,  "Please  let  ua  have  the  other  bills  of  lading  of 
pepper  as  proposed  or  warrants  for  other  produce  to 
cover  our  loafi ; "  to  which  Meyer  replied  on  the  same 
date^  'f  I  am  writing  to-night  again  about  the  said  bills 
of  lading,  and  will  let  you  have  the  same  as  soon  as  I 
get  thdm."  The  defendants  continued  to  press  for  the 
bills  of  lading,  and  Meyer  wrote  to  the  plaintiib  more 
than  once  to  forward  th^m,  but  misrepresenting  the 
purpose  for  which  they  were  wanted. 

On  the  1st  of  March,  Meyer  wrote  to  the  defendants 
thus:  "Messrs.  Lewis  &  Peat,— Dear  Sirs,— I  am 
writing  to-day  a  most  strong  letter  to  my  friends  about 
the  complement  of  the  said  bills  of  lading  of  pepper 
given  to  you  as  &  guarantee,  and  have  no  doubt  that  I 
will  be  able  to  hand  you  the  same  without  any  more 
delay  on  Wednesday  morning.  I  am  most  anxious  to 
place  in  your  hands  every  possible  moral  and  material 
guarantee  in  order  to  cover  yon  fully  for  your  loan  and 
to  rest  your  mind.  I  am  most  thankful  for  the  aid 
given  to  me — And  believe  me,  yours  respectfully, 
Oharles  Meyer."  The  *'  most  strong  letter  "  which  is 
referred  to  there  is  as  follows,  and  deserves  attentions- 
it  is  a  letter  addressed  by  Meyer  to  Ealtenbach : 
"  London,  1st  March,  1880.— X  write  to  ask  yon  whether 
you  have  not  the  duplicates  of  the  bills  of  lading  ex 
Comus.  Having  difEerent  buyers  for  the  two  lots  X 
must  hand  them  one  exemplar  with  the  declaration. 
Bills  of  lading  are  generally  in  triplicate.  If  you  have 
several  bills  of  lading  for  these  lots  please  let  me  have 
them  as  soon  as  possible.  Kindly  send  me  the  bills  of 
lading  eso  Oomtis  without  fail  as  I  am  asked  for  them  for 
Wednesday  morning/'  The  bills  of  lading  appear  to 
have  been  forwarded  soon  afterwards  and  delivered  to 
the  defendants,  and  so  this  transaction,  whatever  it  was, 
came  to  a  conolusion.  It  will  be  observed  from  this 
correspondence  that  the  transaction  is  not  treated  as  an 
ordincury  advance  on  goods,  but  as  a  loan  from  the 
defendants  to  Meyer  guaranteed  by  a  deposit  of  the 
shipping. documents  of  property  which  the  defendants 
had  the  full  means  of  knowing  was  not  the  property  of 
Meyer,  and  they  had  alK>  a  plain  indication  that  he  was 
not  dealing  candidly  with  his  principals. 

If  ^he  case  had  come  before  me  alone,  and  if  I  had 
been  unfettered  by  the  authority  of  the  Court  of  Appeal, 
I  should  have  hesitated  long  before  I  could  come  to  the 
conclusion  that  this  transaction  of  the  £3,000  cheque 
Was  an  advance  really  and  truly  in  good  faith  on  the 
security  of  the  cargo  within  the  meaning  of  the  atatute 
and  not  m  respect  of  any  antecedent  debt  owing  from 
Meyer  to  the  defendants,  and  I  should  probably  have 
inferred  that  it  represented  a  circuitous  course  of  dealing 
by  which  the  defendants'  liabilities  for  Meyer  were 
lessened,  whilst  they  retained  the  whole  security  of  the 
shellac  in  respect  of  which  the  prompts  were  payable,  at 
the  same  time  getting^  as  an  additional  security,  a  pledge 
of  gpsQds  which  they  knew  to  be  the  gooda  of  the  plain- 
tiifs*,  And  I  may  add  that  the  letter  of  the  Ut  of  March 
ought  to  have  led  the  defendants  to  ask  whether  the  I 


pUuntifls  had  anthorized  Meyer  to  pledge  tfadri 
for  this  <*  loan  "to  Urn. 

It   was   urged,  howeveri  that  there  vm  \ 
cedent   debt    owing    from    Meyer    to   tlis 
ants   within  the  meaning  of  the  3rd 
statute.      This    is     litenUy    and 
but  there  was  an  antecedent  liabOify  irirish  i 
21st  of  February  have  ripened  into  a  debt  i 
dants  had  not  on  that  day  given  Meyer  tiM  i 
meet   it*  in   the  manner  deeoribed.    The 
would  seem  to  me  to  have  been  oontmiy  I 
and  intention  though  not  against  tiie 
statute. 

Bnty  oa  this  queetioa,  I  conlees  myielf 
whelmed  by  the  authority  of  my  wMb 
friends,  and  eepeoialljr  by  that  of  my  noUe  i 
friend  Lord  BiamweU,  whose  superior  ]a 
vast  experienoe  give  additional  wetfit  to 
It  is  quite  true  that  the  Act  of  the  Qu 
called  **  The  new  Faetors  Act "  was  intend 
tate  and  make  safe  advances  of  capital  < 
goods  or  the  documents  of  title  which 
The  transactions  which  are  from  day  to  < 
under  the  protection  of  tiie  statute  are  of  \ 
and  of  great  ntili^  to  the  opetatlona  of 
we  ought  not,  in  the  interpretation  of  the  i 
the  proteotioii  of  such  dealings  or  impede 
unnecessary  difficulties.  Though  I 
proper  and  Just  inference  to  be  drawn  from  t 
proof,  I  do  not  venture  to  diasent  upon  ' 
from  my  noble  and  learned  friends. 

The  remaining  question  is  as  to  tiis 
proceeds  of  the  cargo  of  The  BeaeonafidddlbKi 
the  defendants'  advance  of  £2,000.    The  i  ' 
cargo  was  in  December,   1879,  to  anife. 
arrived  in  March,  but  the  prioe  did  not  1 
until  June  and  was  not  received  before  that  I 
defendants  failed  to  establish  anj  lien 
torn  or  contract.    If  they  had  received  tlisi 
the  lifetime  of  Meyer  they  might  property  1 
over  to  him  or  they  might  haTC  aoooontsd  ^ 
given  him  credit  for  the  amonnt  against  sbj4 
he  then  owed  them ;  but  on  his  death  saA  i 
vention  of  the  plaintiib,  the  real  ownen,  i 
the  defendants  were  confined  to  the  amoimt4 
of  the  admitted  advance  of  £2,000,  and  I 
when  received  became  money  had  and  r 
of  the  plaintiits.    Then  why  are  the 
have  it  P    The  answer  given  in  the  Court  of  J| 
New  Zealand  and  Audralian  Land  Co,  v. ' 
the  Judgment  of  Bramwell,  LJ".,  in  that  < 
anthozity  of  that  case  has  not  been  < 
has  been  carefully  explained  by  my  i 
friends.    I  shall  only  say  that  it  was  one  wMd 
[on   special   droumstances,    vrith  partiealsr  ~ 
and  issues,  and  special  flndinga  of  the  ]iii7» 
enough  to  say  of  it  that  it  does  moi  govtn  th 


In  the  Judgment  of  the  Ooort  of  Appesli 
Oh.  D.,  at  p.  82,  *'  The  piooeeds  of  ssle'*(4 
this  particular  thing)  <*  beoame  a  debtowiof  ^^ 
dants  to  Meyer,  and  he  could  have  sued  tiia  m 
for  such  debt ;  but  they  could  have  soooaiifv^ 
against  his  demand  all  debts  owing  by  bin  ^ 
Then  comes  the  proposition,  **  By  oar  i«^^ 
b^ing  a  foreign  house,  cannot  sue  the  deffladssl 
debt,  or  if  thej  oan  they  can  onlysaetiiflB  *'j 
senting   Meyer    and  subject  to  all  ^^j!_. 
avaOable  against  him."    and  at  page  34  mj 
"  Here  Meyer  was  authorixed  to  employ  tbeds^ 
his    own  name,  and    they  ate,  tbei«fW%  < 
satisfy  by  aet-ofC  the  debt  arking  fn»^J 
plaintifi^s' gooda  during  Meyer's  lilstiaV^^ 
debt  and  that  aMmegp'had  nMbeen  N0rf«"*' 
after  hisdeoenw. 
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r  OF  Apfbal. 


In  bb  Anstu.  . 


Court  op  Appbal. 


I  TOUT  lordships  not  to  assent  to  these 

I  ss  90  stated,  and  I  maj  adopt,  in  reference 

\  the  ItDgnsge  of  the  Court  of  Appeal  at  pag«  81, 

Ithejadgment  It  is  said,  **  If  these  propositions 

1"  (adTerting  to  different  pro|X)titions, 

fit  to  the  two  which  I  hate  quoted)  "  it  seems 

IftiAustors  Acts  will  practically  have  ceased 

~  fi^cation  to  foreign  principals  consigning 

'% country  for  sale,  for  if  the  defendants  are 

reontention  it  will  follow  that  the  protec- 

\hy  tiiose  Acts  to  foreign  merchants  will 

klMtioyed  by  modern  deciidons,  and  that  the 

'  1  giTeo  by  thoee  Acts  to  petaona  making 

I  of  fonign  merchants  will  bate  been 

1  by  an  unlimited  protection  giten  by 

tity  to  all  pefsons  making  advances  to  such 

mriss  beoomlng  tbeirorsditom." 

i  that,  if  the  judgment  of  the  Court  of 

I  part  of  the  ease  was  to  ba  upheld  for  the 

,  it  would  piaotioally  abrogate,  as  to  foreign 

etioD  lot  the  statute. 

I  of  MUdrtd  t.  MaafOM  was  somewhat  relied 

of  Appeal.    I  shall  only  say  of  that 

;  the  defendaata  can  derive  no  oountenanoe 

and  dedded  in  this  House  and 

3  App.  Cas.  874,  and  espeoially  from  the 

^  your  Lordships'  House  as  delivered  by  my 

|bimed  friend  Lord  Blackburn. 

I  leeond  question  I  entirely  concur  with  my 

1  friends. 


ijrom  revtned  in  bo  far  a$  it  %b  thtiteby 

t  m  much  of  the  plaintiffs*  action  as  relates  to 

iuigned  per  Beaconsfleld  do  stand  dismissed, 

^srtof  declared  that  the  plaintiff s  Kaltenhaeh, 

^  Co*,  art  entitled  to  the  procuds  of  the  aoods 

(■^  Besoonafleld, sti2^yee<  to  the  d^endant^  lien 

"!2,000  in  the  pleadings  mentioned. 

D<f  to  repay  to  the  appellants  the  costs 
ibtiei?i  hy  the  appellants, 
^    rit  order  appealed  from  affirmed, 
ito  the  Chancery  Division, 

^fcflie  appellants,  Michael  Abrahams,  San, 
tm  the  respondents,    HoUams,    fhn,  k 


Comt  o(  a»»f«U 


».Dir. 


Jan.  30  I  Feb.  15. 


In  re  Asrsias. 

liofiOAK  V.   CHBTWtND.    ((I.) 

N«ffleinen(^(7ovenan<  to  settle  (if ler- acquired 
^^erum  tnilitled  to  enforce  covenant — Eeir- 

^^  ietttHnent  in  ISSS  certain  property  was 
we  usHal  trusts,  and  in  case  there  sfumld  he 
Viy^M  the  wife  absolutely.  There  was  a 
*  ^  Ms  husband  and  wife  to  seUte  all  after- 
\S3*^  cw»t»f<7  ft>  the  wife  for  any  estate  or 
LrJ'J***^^  or  over  which  she  should  have  an 
JS^  ^f  ^appointment  By  a  voluntary  seMc" 
i.Z!i  *"'*^  real  estate  was  selUed  on  the  wife 
f*ffQfale  use  wtthotA  power  of  anHdpo' 


fVw«4l,y 


W.  F.  BABBt»  XSsq.,  Borxister-at-Law. 


tion,  and  after  her  death  to  such  uses  as  she  should 
appoint.  There  was  no  issue  of  the  marriage,  and  the' 
wife  survived  Tier  husband,  having  made  her  wiU  in  his 
lifetime,  which  she  did  not  confirm  after  his  death. 
The  real  estcxte  was  nevep  settled  upon  the  trusts  of  the 
marriage  settlement.  Upon  the  wif^s  death  a  claim  was 
made  by  her  heir-at'law  to  the  redl  estate  on  the  ground 
that  it  had  become  subject  to  the  covenanJt  to  settle  after' 
acquired  property,  and  so  subject  to  the  trusts  of  the 
settlement^  and  that  her  will  was  inoperative  to  dispose 
of  it  as  she  had  not  confirmed  it  since  her  husband's 
death,  and  that,  therefore  sTie  died  inttstate. 

Held,  that,  though  the  property  wcu  within  the  terms 
of  the  covenanJl,  it  had  not  actually  become  and  could  not 
be  treated  as  subject  to  the  trusts  of  the  settlement  in 
favour  of  the  heir  who  u>as  not  within  the  consideration 
of  the  settlement,  and  so  not  eniiUed  to  enforce  the 
covenant;  that,  therefore,  the  property  fassed  under  the 
toill  made  in  pursuance  of  the  power  of  appointment  in 
the  seUlement  of  1873. 

Appeal  from  Bacon,  V.C. 

By  a  settlement  dated  the  80th  of  September,  1853, 
made  on  the  marriage  of  Mr.  and  Mrs.  Anstis,  Mrs. 
Anstis  assigned  to  trustees  certain  property  to  hold  the 
same  in  trust  for  herself  and  her  husband  for  their  re- 
spective lives,  and  after  the  death  of  the  survivor  upon 
trist  for  their  issue,  and,  in  case  there  should  be  no 
issue,  upon  trust  for  Mrs.  Anstis  absolutely  in  case  her 
husband  should  die  in  her  lifetime,  but  in  case  she 
should  die  in  bis  lifetime,  then,  after  his  death,  upon 
such  trusts  as  Mrs.  Anstis  should,  notwithstanding  her 
coverture,  by  will  or  codicil  appoint.  Mr.  and  Mrs. 
Anstis  also  covenanted  with  the  trustees  that  *^  all  the 
estate,  property,  and  effects  whatsoever,  real  and  per- 
sonal, if  any,  not  thereby  settled  to  the  amount  or 
value  of  £300,  to  which  the  said  Maria  Elizabeth  Anstis 
then  was,  or  of  the  like  amount  or  value  at  any 
one  time  to  which  the  said  Maria  Elizubetb 
Anstis  or  the  said  Matthew  Anstis  in  her  right 
should,  during  the  said  intended  coverture,  become 
seised  or  possessed  of,  or  entitled  to,  either  at  law  or  in 
equity,  for  any  estate  or  interest  whatsoever  in  possession, 
reversion,  remainder,  or  expectancy  (other  than  any  jewels, 
ftc.)  under  any  gift,  devise,  or  bequest  in  hex  favour, 
or  by  descent,  representation,  or  other  means  what- 
soever, or  over  which  the  said  Maria  Elizabeth  Anstis 
should  or  might  have  an  absolute  power  of  appoint- 
ment, should  be  assured  and  settled"  on  the  trusts 
already  declared,  ''  and  that,  until  the  said  estate, 
property,  and  eifects  should  be  settled  and  assured  as 
aforesaid,  the  same  should  be  subject  to  such  trusts 
and  powers  as  aforesaid,  and  should  be  enjoyed  accord* 
ingly." 

By  a  voluntary  settlement  dated  the  7th  of  Kovem- 
ber,  1873,  one  Charlotte  Sparrow  granted  to  trustees  a 
dwelling-house  and  lands,  called  the  Stonehouse 
property,  for  Mrs.  Anstis  for  life  for  her  separate  use, 
without  power  of  anticipation,  and,  after  her  death,  to 
the  use  of  such  persons  for  sudh  estate  or  estates,  and 
upon  such  trusts,  and,  generally,  in  such  maimer  as  lire. 
Anstis  should,  notwithstanding  her  coverture,  by  deed, 
or  will,  or  codioil  appoint. 

Mrs.  Anstis  made  her  will  in  1855,  and  in  November, 
1878,  by  a  codicil  thereto,  she  directed,  appointed,  de- 
vised, and  bequeathed  all  property  and  effects,  whether 
of  a  real  or  personal  naturci  over  which  she  had,  or 
might  have,  at  her  decease,  any  power  of  appointment 
or  other  disposition,  and  whether  in  poesession,  re- 
mainder, or  expectancy,  unto  her  husband,  and  she 
I  appointed  him  and  the  plaintiff  Morgan  executors  of  ber 
will.  By  another  oodicU  dated  the  S5th  of  April,  1882, 
she  appobitsd  the  plaintlib  Ellison  and  Salt  additional 
exeoutoffs,  and  she  left  them  residuary  legatees  of  any 
property  she  was  entitled  to  then  or  therei^ter. 
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Court  op  Appbal. 


In  &b  AnsTia. 


COCKT  OP  i 


»  Mr.  Anstia  died  on  the  5th  of  May,  1882,  haviug 
de? ised  and  bequeathed  bis  reaidaar/  real  and  pexsoual 
estate  to  Mrs.  Anstia  absolutely. 

The  Stonehonse  property  was  never  settled  upon  the 
trusts  of  the  marriage  settlement,  and  Mrs.  Anstia  died 
on  the  drd  of  June,  1882,  wit^iout  hating  revoked  or 
altered  her  will  or  codicils,  but  without  having  confirmed 
them  since  the  death  of  Mr.  Anstis,  and  probate  of  her 
will,  limited  to  such  personal  estate  as  she  had  power 
to  dispose  of,  and  had  disposed  of,  was  granted  to  the 
plaintiffs. 

Mrs.  Anstis  never  bad  any  issue.  The  defendant,  Sir 
George  Ghetwynd,  was  her  heir-at-law.  At  her  death 
she  was  possessed  of  no  real  estate  except  the  Stone- 
honse property,  and  if  the  Stonehonse  property  was  not 
subject  to  the  covenant  to  settle  after-acquired  property 
contained  in  the  marriage  settlement,  she  had  at  her 
death  a  testamentary  power  over  that  property  under  the 
voluntary  settlement  of  the  7th  of  May,  1873,  which 
power,  it  was  admitted,  was  exercised  by  the  codicil  to 
her  will  in  favour  of  the  plaintifEs. 

The  plaintifCs,  as  the  executors  of  Mrs.  Anstis'  will, 
claimed  to  have  her  real  and  personal  estate  and  the  real 
and  personal  estate  over  which  she  had  at  her  death  any 
testamentary  power  of  disposition,  and  did  dispose  of, 
administered.  The  defendant.  Sir  Gkorge  Chetwynd, 
contended,  as  regards  the  Stonehonse  property,  which  it 
is  alone  necessary  to  consider,  that  it  hiul  become  subject 
to  the  trusts  of  the  marriage  settlement  under  the 
covenant  to  settle  after-acquired  property,  and  that,  as 
Mrs.  Anstis*  will  had  not  been  confirmed  or  republished 
since  her  husband's  death,  the  will  was  inoperative  to 
pass  the  real  property,  and  that  he  (Sir  G.  Chetwynd), 
as  her  heir-at-law,  was  entitled  to  it ;  and  he  brought 
an  action,  Ghettoynd  v.  Morgan,  to  have  a  declaration  to 
that  effect  made  in  his  favour.  The  two  actions  came 
on  together,  and  Bacon,  V.C,  held  that  the  Stonehonse 
property  passed  to  the  plaintiffs,  and  that  the  heir-at-law 
had  no  claim. 

Sir  George  Chetwynd  appealed. 

Macnaughien,  Q.G,,  and  T.  E.  Soberison,  for  the 
appellant. — If  the  Stonehonse  property  is  bound  by  the 
trusts  of  the  marriage  settlement,  then  it  became  Mrs. 
Anstis'  absolute  property  in  the  events  which  happened. 
The  covenant  to  settle  after-acquired  property  applied, 
and  though  the  property  was  not  actuaUy  brought  in 
under  the  settlement,  in  equity  it  must  be  treated  as 
brought  in.  As  she  made  her  will  during  her  husband's 
lifetime,  and  did  not  republish  or  confirm  it  after  his 
death,  her  wUl  was  inoperative,  and  so  she  died  intestate : 
Wtlcock  V.  JSoble,  23  W.  K.  809,  L.  B.  7  H.  L.  580. 
The  appellant,  as  her  heir-at-law,  is,  therefore,  entitled 
to  this  property. 

Hemming,  Q,C;  and  Ingle  Joyce,  for  the  plaintiffs. — 
First,  a  volunteer  cannot  say  that  the  property  is  bound 
by  the  trusts  of  the  settlement,  though  a  person  who  is 
within  the  consideration  of  the  settlement  can.  The 
heir-at-law  is  a  volunteer,  and  c«mnot  enforce  the 
covenant  in  the  settlement:  Maekie  v.  BerberUon,  9 
App.  Oas.  303,  38  W.  B.  Dig.  176.  Secondly,  this 
covenant  could  not  have  been  enforced  even  by  thoae 
within  the  consideration  of  the  settlement^  as  the  prop- 
erty has  "  come  home  " — that  la,  the  person  entitled  to 
pjk  for  the  performance  of  the  covenant  is  also  the 
person  against  whom  the  covenant  is  to  be  enforced. 
The  trusts  are  performed,  and  the  covenant  cannot  be 
enforced  against  her  so  as  to  destroy  her  disposition  of 
the  property  by  her  will :  Paltmey  v.  Earl  of  Darling* 
ton,  1  Bro.  Ch.  Gas.  223  ;  on  appeal,  7  Bro.  P.  0.  530  ; 
WheldaUy.Pwiitidge,  8  Yes.  227.  Again,  the  clause 
at  the  end  of  the  provision  in  the  settlement  of  1853 
relating  to  after-aoqnired  property  is  part  of  the  same 
covenant,  and  it  is  only  intended  to  prevent  the  penons 
interested  from  being  prej  udiced  by  any  delay.    Further, 


Mrs.  Anstid  had,  under  the  deed  of  1873,  ontyl 
estate  without  power  of  antidpatioa,  and  «  i 
not  have  been  compelled  to  convey  the  pfopedf  1 
trustees  of  the  settlement  of  1853 :  ROSm  t.  T 
9Mi^  32  W.  B.  315,  25  Gh.  D.  200. 

Macnaughien,  Q.G,,  in  reply.-^The  cofsnaat  I 
cute  the  power  and  to  settle  this  property  moit I 
as  performed ;  it  ia  the  same  as  a  defeotiTS  < 
the  power :  Affleck  v.  Ajffleck,  5  W.  B.  425, 3  C 
394. 

Cwr. 

Feb.  15.— The  jodgmeal  of  the  oout  (I 
M.B.,  LzNOLBT  and  Lopbs,  hJJ.)  was  rsad  by 

LnniUT,  Lb  J. — ^The  qnestion  raised  by  tUi  t 
whether  certain  lands  in  Stafford,  knomi  si  f 
house  property,  belonged  to  Mas.  Anstis  oa  1 
and  descended  to  the  appellant  as  her  heir,  < 
she  had  only  a  power  of  appointment  ofer| 
which  case  the  appellant  is  not  entitled  to 
If  they  were  her  property,  then  although  i 
will  and  codicils,  yet  having  made  them 
husband  was  alive  and  not  having  repub 
firmed  them  after  his  death,  they  must  be  bald  I 
tive  as  to  this  proper^,  and  the  appeUaat,  si  f 
at-law,  wiUbeentiaedtoit:   Wikoekv.Ndk\ 

On  the  other  hand,  if  the  property  was  osll 
conceded  that  she  had  a  power  to  dispose  of  Hi 
even  during  marriage,  and  that  her  will  ssi^ 
will  have  operated  upon  the  property  nndeftf 
mentary  power  of  disposition,  and  that  tin  i 
will,  in  this  case,  not  be  entitled  to  it. 

Whether  the  Stonehonse  property  wsa  Miaj 
property   or   not  depends  on    two  pointi 
whether  it  was  within  the  terms  of  the 
settle  after-acquired  property  contained  \n  ] 
marriage  settlement ;  secondly,  whether,  if  tbij 
was  within  the  terms  of  that  covenant^  it  I 
become,  or  ought  to  be  treated  as  having  I 
Ject  to  the  trusts  of  the  marriage  settlemsot 

In  order  to  determine  the  first  point  it  ii  i 
examine  the  two  deeds  of  the  30th  of  Apd^l 
the  7th  of  November,  1873.    [UU  loidship  i 
the  two  deeds  and  read  the  oovenant  to  i 
acquired  property  contained  in  the  deed« 
proceeded :— ]    Now  the  words  of  the  cof< 
after-acquired  property  contained  in  the  i 
1853  are  sufficient  to  apply  to  Mrs.  Anitii^i| 
appoint  the  Stonehonse  property.    It  is 
interest  of  Mrs.  Anstis    in  the  StoaehoeMl 
during  the  jobit  lives  of  herself  and  her  hoibfll 
not  be  affected  by  the  oovenant  in  the  darf^ 
iaasmudh  as  neitbeor  she  nor  her  husband  eooM  ^ 
that  interest.    But  this  circumstance  doss  not  p 
oovenant  from  extending  to  the  interest  ahaaialM 
of  nnder  the  power  given  to  her  by  tbs  daedf'^ 
The  case  is  not  like  ffilbere  v.  ParkifUJtt,  whm  1 
held  that  a  oovenant  to  settle  af ter-soqoind  | 
did  not  extend  to  an  estate  tail  nor  obligs  the  i 
tail  to  convey  the  property  to  the  traat<M8  of  tk«1 
ment  for  hia  life.    In  that  case  the  intereit  of  tiM| 
in  tail  was  one  and  indivisible,  and  if  tlia 
not  extend  to  the  estate  tail  it  could  oot  < 
inseparable  part  of  it.     The  oovenant  ia  tha  i 
settlement  of  1853  extended  to  all  piopai^  ^  I 
sion,  remainder,  or  reversion  over  wliioh  Mi&^ 
shoidd,  during  eovertnre,  aoqnire  an  ehaolito  ] 
appointment;   and  as  In  1873  she  did  aoqvoj 
power  over  the  Stonehonse  property,  tliia  ^ 
be  considered  as  within  the  teems  of  the  ooitossb 
The  second  point  is  whether  the  St<»"^' 
was  aotoaUj  snbjeot  to,  or  ought  to  be  !«•••■•■ 
to,  the  trusts  of  the  marriage  aettteiMBi of  iWi 
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pep  Atpbal. 


In  bs  Anstis.— Oaird  v.  Moss. 


High  Cocrt. 


I  died.     It  miiBt  be  borne  in  mind  that  there 

17  ehildfen  of  the  maniAge,  th«t  Mr.  Anatii 

188S|  and  Mi«.  AnatSe  ft  month  afterwards. 

i  ahe  iterer  did  azerdae  the  power  conferred 

r  the  deed  of  1873  so  as  to  make  the  Stone- 

■abjeot  to  the  tmsts  of  the   marriage 

1853  ;    and  if    that   propertj  is  to   be 

laUy  subject  to  those  trusts,  it  must  be  so, 

imant  in  the  deed  of  1853  rendered   that 

isn^eet.     Hie  eorenant,  howoTer,  oonld  not 

iK/t,  ezsept  in  fsYonr  of  some  person  entitled 

I  parf onnaaoe.    Equity,  no  doubt)  looks  on 

whioh  ought  to  be  dome,  but  this  rule, 

expressed  In  general  terms,  is  bj  no 

true.     Where  the  obligation  to  do 

» be  done  is  not  an  absolute  dutj,  but  only 

i  aziaing  from  oontraot,  that  whioh  ought  to 

kly  tieaAed  as  done  in  faTonr  of  some  person 

the  oontraet  as  against  the  person 

i  it.    Ko  doubt,  in  Mr.  Anstis'  lifetimo 

\  of  the  settlement  might  have  enforced 

i  and  haTC  insisted  on  its  performance  with 

the  Stonehottse  property.     But  when  he 

'  I  waa  the  only  person  entitled  to  enforce 

k  and  her  husband's  heirs  (who  might  have 

I  property  under  the  deed  of  18t3  in  default 

at  by  Mrs.  Anstis)  were  the  only  persons 

i  it.    Her  husband's  heirs,  howcTer,  had 

» intereat  in  the  matter,  as  Mrs.  Anstis  could 

f  property  away  from  them  by  deed  or  will, 

te   entirely   at  her  meicy.     Mrs.  Anstis, 

no  intereet  in  enforcing  her  rights  under 

at  of   1853  as  against  the  heirs    of    her 

Oonaidering,  on  the  one  hand,  the  position 

I  entitled  to  enforce  the  coTcnant  contained 

settlement  of  1858,  and  considsring  on 

i  position  of  the  parties  against  whom  it  was 

appears  to  me  that  the  mazfrn  (equity 

sal  aa   done  whioh  ought  to  have  been 

to  this  case ;   and  that,  although 

I  property  was  within  the  terms  of  the 

I  BArriage  settlement,  it  had  not,   in 

actually  subject  to  the  trusts  of 

,  and  that,  after  Mrs.  Anstis'  death,  there 

for  treating  it  as  so  subject.      The 

I  tmat  at  the  end  of  the  covenant  is  part  of 

so  independent  operation.     Moreover,  the 

the  Stonehouse  proper^  was  not,  under 

'~'  f  Tooted  in  Mrs.  Anstis,  and  could  not, 

be  snl^eot  to  the  trusts  of  the  mar- 

i  of  1853,  although,  as  already  pointed 

a'  power  of  appointment  was  comprised  in 

i  of  the  same  covenant.    The  Stonehouse 

I  then  being  actually  Mrs.  Anstb'  property 

and  thero  being  after  her  husband's 

I  but  herself  entitled  to  troat  it  as  hers,  the 

her  heir-at-law,  has  no  right  to  it  unless 

i  to  inaist  that  she  ought  to  be  treated  as 

\  that  whioh  she,  in   fact,  never  did — viz.,  as 

.  her  power  under  the  deed  of  1873  so  as 

lie  Stonehouse   property  to  the  trusts  of 

settlement  of  1853.     But  the  appellant 

ae  to  have  no  such  right.     The  covenant 

into  for  his  benefit  in  any  way;  he 

!  have  enforoed  it  against  Mrs.  Anstis,  and 

conferred  no  such  right  upon  him.    He 

I  any  equitable  right  of  hers  whioh  she,  in 

to  enforce    herself.      He  has  no    in- 

{hta  of  his  own,  and  has  no  equity  against 

es.    As  against  them  he  is  in  no  better 

a  volunteer  In  whose  favour  an  executory 

not  be  enforced.    Affleck  v.  Affleck  was  rs- 

» for  the  pttxpoee  of  showing  that  a  covenant  to 

i  power  would  be  treated  as  a  defective  ezer-  < 

But  in  that  case  the  person  seeking  the  [ 


benefit  of  that  doctrine  was  the  person  who  had,  so  to 
say,  bargained  for  the  covenant,  and  for  whose  benefit  it 
had  been  entered  into.  The  appellant  here  Is  in  no  such 
position. 

In  my  opinion,  therefore,  the  appeal  ought  to  bo 
dismissed,  with  costs. 

Appeal  diBtnissed. 

Solicitors  for  the  appellant,  Frere,  ForrieTf  Frtrt^  A 
Oholmeley* 

Solicitors  for  the  respondentS|  ThomoB  White  A  8<mB 
for  WiUiam  Morgan,  Stafford. 


Sign   0outt   of    9tt0tfef. 


I.  Dlv.  \ 

r.J.   i 


Ohan.  Div. 
Kay, 


Maroh  15. 


Gaibd  9.  M088.  («.) 


Bes  judicata— ilcfion  for   reeUfloation  of  ajfrvsmenf 
aJLrtaAy  executed  under  a  judgment. 

The  right  to  bring  an  action  for  the  reetifkation  of  an 
agreement  by  inserting  worde  giving  the  plaintiffs 
priority  over  the  defendants  is  not  barred  by  a  previous 
Judgment  deciding  on  the  construction  of  the  agreement 
that  the  plaintiffs  were  not  entitled  to  th!cU  priority. 

Adjourned  summons. 

The  plaintiffs.  Who  wen  shipbuilders,  contracted  with 
Batten  to  build  a  ship  for  him. 

Batten  mortgaged  his  interest  under  the  oontraot  to 
the  defendants. 

On  the  completioa  of  the  ship,  Batten  being  unable 
to  pay  the  purohase-money,  an  agreement,  dated  the 
IGth  of  March,  1881,  was  entered  into  between  the 
piaintiffi,  Batten,  and  the  defendants,  whioh,  among 
other  things,  provided  that  ^e  plaintiffs  should  sell  the 
ship  and  hold  the  purohaae-money  on  trust  (1)  to 
recoup  themselves  idl  costs,  ohargesi  expenses,  d»., 
connected  with  the  ship ;  (2)  to  pay  the  defendants 
their  mortgage  debt;  (3)  to  pay  the  balanoe  to  Batten. 

The  plaint^,  in  purauanoe  of  this  agreement,  sold 
the  ship. 

In  October,  1881,  the  defendants  commenced  an 
action  in  the  Palatine  Court  against  the  plaintiffs 
for  the  execution  by  the  court  of  the  trusts  of  the 
agreement.  In  that  action  the  Vice- Chancellor,  and 
subsequently  the  Court  of  Appeal,  decided,  on  the  con- 
struction of  the  agreement,  that  the  defendants'  mort- 
gage debt  was  entitled  to  priority  over  the  plaintiffs* 
claim  for  the  purchase-money  of  the  ship. 

The  plaintiffs  theieupon  oommenoed  the  present 
action  for  rectification  of  the  agreement  by  inserting 
words  which  would  give  them  the  priority  which  they 
claimed. 

The  defendants,  by  their  statement  of  defence,  pleaded 
that  the  agreement  having  been  executed  and  the 
amount  claimed  by  the  plaintiffs  psid  under  the  judg- 
ment of  the  Palatine  Court,  the  plaintiffs  were  not 
entitled  to  any  of  the  relief  claimed. 

This  point  of  law  was  now  argued  separately  pursu- 
ant to  ord.  85,  r.  2. 

Graham  ffaetings,  Q.(7.,and'5.  HaU,  for  the  plain- 
tiffs, submitted  that  there  was  no  estoppel,  and  referred 

(a.)  Beported  by  W.  Ivncar  Cook,  Bsq.,  Barrlster-at« 
Law. 
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Oauu>«.  Moas.                                                    BmoiJ 

to  Bouiioun  t.  Jifarquu  of  Sliffo,  29  Ob.  D.  448,  33 
W.  B.  Dig.  83.    [They  were  stopped.] 

Bohifuon^  Q,0.,  and  B.  Nenlle,  lor  the  defendants.^- 
Tbe  defendanta  are  estopped  by  the  jadgment  of  the 
Palatine  Oonrt  from  brioging  this  action.  It  baa  been 
laid  down  that  where  a  defendant  bating  a  right  to 
reaiat  the  daim  of  the  plaintiff  doea  not  do  ao,  but 
allowa  the  plaintiff  to  reooTer  money  nnder  prooeaa  of 
law,  be  ia  barred  from  recovering  it  bade  again : 
Marrtoi  t.  Hampton,  7  T.  B.  269,  8  Sm.  Lead.  Oaa. 
421.  The  plaintijla,  therefore,  cannot  recoTer  the  amoant 
paid  to  the  defendanta  under  the  judgment  of  the  Pala- 
tine Oourt. 

They  alao  referred  to  Moityn  ▼.  West  MoBiyn  Coal 
and  Iron  Co.,  24  W.  E.  401,  1  0.  P.  D.  146 ;  and 
Eirschfidd  ▼.  London,  Brighton,  and  South  Coast  Bail- 
way  Co.,  2  Q.  B.  D.  1,  25  W.  B.  Dig.  97. 

Kat,  J.,  atated  the  facta,  and  continued  : — ^Now,  what 
ia  the  point  of  law  P  It  ia  atated,  flrat  of  all,  that  the 
point  of  lawia,  that  tbia  waa  res  Judicata  in  the  Palatine 
Court.  But  in  the  Palatine  Oourt  the  queation  whether 
the  agreement  was  an  agreement  which  onght  to  be 
rectified,  and  which  ooold  be  rectified,  waa  not  raiaed  in 
any  abape  or  way.  How  can  that  be  res  judicata  f 
I  will  take  from  the  well-known  notea  to  the  Duchess  of 
Kingston's  case,  2  Sm.  Lead  Oaa.  882,  a  paaaage  from 
Vinnioa,  which  baa  been  adopted  by  Engliah  oourta, 
first  of  all  in  the  judgment  of  Vice-Ohanoellor  Knight- 
Bruce  in  Barrs  ▼.  Jackson,  1 T.  &  0.  0.  0.  686,  on  app., 
1  Phil.  682,  then  by  Lord  Weatbury  in  the  caae  of  Hunter 
▼.  SteuHirt,  10  W.  B.  176.  1  De  G.  P.  k  J.  168,  and 
which  ia  intbeae  worda : — **  Yinniua,  in  a  note  to  the  13th 
title  of  the  4th  book  of  the  Inatitutea,  upon  the  worda 
'per  eaeeptionem  rei  fudicatae,*  aaya : — *  Quae  ita  agenti 
ohstat  si  eadem  qucuiio  inter  eosdem  revooetur,  id  est, 
si  omnia  sint  eadem,  idem  corpus,  eadem  quaniitas,  idem 
jus,  eadem  causa  pkmdi,  eadem  conditio  personarumJ  " 

Take  one  of  theae,  idem  Jus.  Did  the  queation  of 
reotifioation  ariae  before  the  Yioe-Ohanoellor  of  the 
Oounty  Palatine  P  In  no  kind  of  way.  It  waa  not  even 
touched.  Therefore  it  aeema  to  me  quite  idle  to  aay 
that  tbia  was  a  caae  of  res  judicata.  If  I  were  ao  to 
bold  I  should  be  holding,  in  fact,  that  a  point  which 
never  was  raised  in  any  way  in  the  Palatine  Oonrt— 
whioB  ooold  not  be  raiaed  aooording  to  the  pleadinga  aa 
they  were  befdre  the  Yloe-Obanoellor  of  the  Palatine 
Oourt— ifas  dedded  by  him  in  kia  judgment  in  that 
action.  It  is  manifest  that,  ao  atated,  the  propoaition 
fails  at  once.    There  ia  nofliing  like  res  Judicata, 

Upon  what  ground,  then,  unleas  the  judgment  of  the 
Palatine  Oourt  amounts  to  a  Judgment  on  thia  point,  can 
I  atop  thia  action  P  It  is  said  that  the  money,  having 
been  paid  over  under  the  Judgment  of  the  Palatine  Oourt, 
oannot  be  recovered.  It  cannot,  of  course,  be  recovered 
on  any  of  the  grounds  on  which  it  was  paid  over;  that 
is  dear  enough.  But  suppose  there  be  another  and  a 
paramount  ground,  whidi  was  not  before  the  oourt  at 
all,  and  could  not  be  before  the  court  In  that  action, 
trby  should  it  not  be  reoovered  on  that  ground  in  a 
separate  action,  which  that  action  does  not  in*  any  way 
interfere  with  P  The  daim  is  an  equity  pure  and  simple. 
The  courts  of  common  law  had  no  power  to  rectify 
instruments,  as  we  know.  This  peculiar  Jurisdiction  ia, 
I  beUeve,  one  of  those  which,  by  section  84  of  the 
Judicature  Act,  1873,  is  reserved  to  the  Ohancery  Division 
of  the  High  Oourt  of  Jnatioe.  Therefore,  it  ia  a  caae 
which  might  be  met  by  an  allegation  of  laches,  or 
anything  of  that  kind.  But  in  this  pleading  I  have 
nothing  of  that  kind  before  me.  The  defence  doea  not  aay 
thai  tliWB  is  any  kind  of  laches,  and  really  what  I  have 
said  almost  di^os^  of  that.  Of  course,  I  do  not  mean 
to  prejudice  any  defence  that  can  be  raised  at  the  trial 
of  this  action  t  but  what  the  plaintiffti  in  this  action, 


being  the  defendants  in  the  action  in  tiie  1 
did  was  this :  they  had  a  very  rtrong  beUaf  t 
ing  to  the  true  conatruotion  of  the  i 
atood,  they  were  right    I  cannot  uy  tfasi 
was  entirely  groundless.    It  seems  to  ma  a  i 
might  very  plausibly  be  argued.    Thejveiaiafl 
of  their  view  upon  the  agreement  aa  it  i 
choae  to  carry  that  caae  to  the  Oourt  of  i 
until  the  Oourt  of  Appeal  had  dedded  t 
they  ralae  the  altemativo  case  of 
agreement 

I  am  very  confident  that  they  conkl  ndi 
any  way  except  by  a  oounter-ddm  or  a  i 
Two  cases  have  been  dted  in  whidii 
practice  in  the  courts  of  common  law,  a  ] 
raised  the  question  that  the  deed  or 
an  improper  form  and  that  it  ought  to  1 
aeema  to  have  been  aUowed  to  defeat  thai 
it  waa  plain  that  there  was  a  caae  lor  i 
although  the  oourt  oould  not,  in  the  \ 
it  decree  any  rectiflcation«  I  do  not 
aure,  how  often  the  oourta  of 
taken  thatcourae,  or  whether  I  rightly  i 
thoae  two  decisions  were^  but*  idiether  i 
not»  it  is  perfeotiy  familiar  to  everybody 
tiaed  in  the  Oourt  of  Ohaacery  that  the  Oooitd 
never  has  given,  and  never  will  give, 
ground  that  a  man  has  right  to  rectUkntioBy  j 
is  raised  in  the  nature  of  a  cross-aotion  f 
who  daims  it.  I  defy  anyone  to 
instance  in  which  relief  has  been  given  ( 
that  a  man  has  a  right  to  have  the  insti 
unless  there  is  a  proceeding  in  the  natora  < 
claiming  that  rectification.  Therefore^  it  i 
pldn  that  this  relief  ooold  not  be  given  ia  ti 
Oourt,  unless  there  had  been  a  crosa-aotisa,  \ 
way  of  counter-claim  or  by  a  substantial  i 
by  the  defendants,  the  present  plaintiib,iof  I 
of  the  instrument.  That  was  not  dona;  II' 
beoauae  I  do  not  think  that  point  ia  pn 
now,  whether  the  partiea  were  guilty  of  soAU 
doing  that  as  will  defeat  them  at  the  f 
trial  of  this  action.  That  ia  a  point  that  I 
action,  and  does  not  arise  upon  this  i 
law.  The  preliminary  point  of  law 
action  of  this  kind  can  be  brought  < 
Judgment,  and  the  question,  in  poSit  of  i 
that  Judgment  did  amount  to  an  adjt 
question  raised  in  this  action.  In  my  ( , 
did  not,  and  theref  oie  I  decide  the  pofait  c 
of  the  plaintiiZs.  There  will  be  a  de ' 
Judgment  of  the  Palatine  Oourt  is  no  bar  ta  I 

Solidtora  for  the  plaintifb,  Chester,  Mq 
A  GrijfUhes,  for  John  FooU,  UlveratOD. 

Solidtora  for    the  defendanta,    WyMit 
Wynne,  for  H.  Forshaw  4b  Bawhins,  livi 


redljfj 
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Iir  Bs  Maoksmzib  &  tbm  Asoot  DxaruoT  Gas  Oo.*-Rbo.  v.  Rboi8T&ar  of  Lnoa  Ooumtt  Ot.    Hh.  Ot. 


Ht.  (Gcoyo  and  Stephen,  JJ.)  Mftroh  82. 

ACKXNZIE  AND  THE  AsCOT  DISTRICT  GaS  Co.  (a.) 

tum^'Power  of  court  to  enlarge  time  for  making 
i — Common  Law  Procedure  Act,  1854  (17  «6  18 
e.  125),  9.  15— Pufthe  Health  Act,  1875  (38  A 
d.  e.  55),  «•  180. 

provtfiaiM  o/  the  OommoU  Law  Procedure  Act, 
15.  do  not  apply  to  an  arhitnUion  under  th>e 
leaUh  Act^  1875.  eo  ae  to  enable  the  court  to 
th^  Ume  for  making  an  award  by  an  urnpire 
\he  period  of  two  months  from  the  date  of  the 
9  to  him. 

ions  referred  to  the  ooatt  by  A.  L.  Smith,  J. 
ineetioii  was  whether  the  oourt  had  pow«r  to 
the  time  for  the  making  of  an  award  by  an 
nnder  the  arbitration  sections  of  the  Pablic 
Aet,  1875,  beyond  the  period  of  two  months 
»  date  of  the  reference  to  him. 
stion  86  of  the  Ascot  District  Gas  Act,  1882 
I  Vict,  a  di.),  it  was  enacted  that,  in  the  event 
gasworks  thereby  anthotised  being  erected,  the 
f  should  make  compensation  to  all  owners  and 
«  of  dwelling-honses  within  800  yards  of  the 
0*  any  damage  they  might  sustain  by  reason  of 
rtion  of  the  woiks  and  the  use  and  working 
and  the  amount  of  compensation  should,  In  case 
race,  by  settled  by  arbitration  in  manner  pro- 

the  Public  Health  Act,  1875. 
maie  claimed  £3,000  compensation  under  this 

He  and  the  company  did  not  concur  in  the 
nent  of  a  single  arbitrator.  On  the  19th  of  Octo- 
6,  be  duly  appointed  an  arbitrator  on  his  behalf 
Mtion  180  of  the  Public  Health  Act.  And  on 
of  Norember  the  company  duly  appointed  an 
»r  on  their  behalf.  On  the  17th  of  November 
vators  enlarged  the  time  fbr  making  their  award 
at  of  January,  1886.  Oa  the  89th  of  December, 
ey  ^pointed  an  umpire.  The  arbitrators  did 
B  any  award,  and  their  powers  lapsed  on  the  1st 
rj,  1886  ;  whereupon  the  matters  in  difference 
referred  to  the  umpire.  He  did  not  make  any 
aid,  under  the  provisionf  of  the  Public  Health 
powers  expired  on  the  1st  of  l£arch,  1886. 
ras  an  application  on  the  part  of  the  claimant 
time  for  making  the  award  might  be  enlarged 
i  81st  of  March,  1886. 

th,  for  the  applicant. — Sub-section  9  of  section 
be  Public  Health  Act,  1875,  says  that  the  time 
ing  an  award  by  arbitrators  or  an  umpire  shall 
Dy  case  be  extended  beyond  the  period  of  two 
But  these  words  only  apply  to  extension  of 
the  arbitraton  or  umpire.  They  do  not  exclude 
Br  of  the  oourt  to  enlarge  the  time.  The  use  of 
I  ''extended  "  is  in  favour  of  this  construction, 
d  being  used  in  snb*seotlons  6  and  8  in  refer- 
■rbitrators,  whereas  the  word  ^  enlarge  "  is  the 
word  to  use  of  the  court  or  the  parties.  The 
al  power  to  extend  time  given  to  arbitrators  by 
Ions  6  and  8  required  to  be  limited;  and  this 
^y  sub-section  9.  The  court  has  power,  under 
16  of  the  Oommon  Law  Procedure  Act,  1854,  to 
the  time  for  making  an  award  under  a  statutory 
on :  Be  Dare  Valley  Railway  Co,  and  Bhye,  17 
717,  L.  B.  4  Oh.  554.  That  case  overruled 
.  Tranmere  Local  Boards  13  W.  R.  807,  a  case 
le  corresponding  section  of'  the  Public  Health 
848  (s.  126),  where  it  was  held  that  the  court 
mob  power.  In  that  section  the  words  *'  not  in 
\ "  do  not  appear  as  they  do  in  this  section  of 

oitcd  by  F.  0«  Buoxaa,  Eiq*i  Baniater-at^Law. 


the  Act  of  1875.  But  the  addition  of  these  words  does 
not  make  any  substantial  difference.  If  it  is  held  that 
the  court  hae  no  such  power,  the  reeult  will  be  that 
expensive  proceedings  will  always  be  liable  to  be 
rendered  a1>t>rtive  by  a  mere  accident. 

He  also  died  Denton  v.  Strong,  88  W.  R.  316,  L.  B 
9  Q.  B.  117;  and  Lord  v.  Lee,  16  W.  B.  856,  L.  B.  3 
Q.  B.  404. 

Masterman,  for  the  respondents. 

GaoYx,  J.— We  must  construe  the  Act  according  to  its 
plain  grammatical  meaning.  The  sub-section  says  that 
"  the  time  for  making  an  award  by  an  umpire  under  this 
Act  shall  not  in  any  case  be  extended  beyond  the 
period  of  two  months  from  the  date  of  the  reference  of 
the  matters  to  him." 

The  words  are  irresistible.  It  is  said  that  if  it  was 
meant  to  exclude  the  power  given  to  the  court  by  the 
Oommon  Law  Procedure  Act,  the  court  might  have  been 
expressly  mentioned.  But  then  the  words  are  perfectly 
general.  The  time  "  shall  not  in  any  case  be  extended/ ' 
Does  that  mean  that  the  oourt  may  extend  the  time 
whenever  it  thinks  fit  ?  It  must  be  borne  in  mind  that 
this  Act  was  passed  many  years  after  the  Oommon  Law 
Procedure  Act,  1854 ;  so  that  the  Legislature,  in  enacting 
this  sub-section,  must  be  taken  to  hAve  been  avrare  of 
the  previous  Act,  and  to  have  intended  by  these 
general  words  to  take  away  the  power  which  then 
existed.  The  words  being  dear,  I  cannot  take  any 
notice  of  what  will  be  the  consequences  of  our  decision. 

Stbphxn,  J.— I  am  of  the  same  opinion.  The  case 
which  seemed  at  first  most  strongly  in  favour  of  the 
applicant  is  the  Dare  Valley  case.  But  that  was  Under 
the  Lands  Olauses  Act,  which  was  passed  before  the 
Oommon  Law  Procedure  Act,  whereas  the  Public  Health 
Act  came  after  it. 

Application  refused. 

Solldtors  for  the  applicant,  Sugh€8,.ffooher,  BuUm- 
ehaw,A  Thunder. 

Solidtors  for  tho  respondents,  Blake,  Snow,  dt 
Nephew. 


Q.  B.  Div.  (Hathew  and  A.  L.  Smith,  JJ.)  ICarch  15. 

Bse.  V.  BEeisiBAB  of  Lebdb  Couvtx  Coubt.  (o.) 

OounUf  court^Demand  for  jury — Notice  of  fifteen  daya 
before  return  day — Employert^  Liability  Act,  1880 
(45  A  44  Viet,  c.  42),  a.  6,  Bub-eection  3 — County 
Court  Bulee,  1880,  ord.  89b,  r.  16. 

Where  notice  of  demand  for  a  jury  is  ordered  to  he 
made  fifteen  days  before  the  return  day,  and  the  return 
day  has  been  fiaied  in  an  ctction  without  such  notice 
having  been  given,  the  right  to  demand  a  Jury  is  thereby 
lost  and  canned  he  revived  by  an  adfoumment  of  the 
case. 

In  this  case  the  defendant  was  sued  in  a  county 
court  under  the  Employers'  Liability  Act,  1880.  The 
action  was  entered  on  the  10th  of  April,  1885,  and  the 
summons  was  made  returnable  on  the  14th  of  May, 
1885. 

On  the  1st  of  l£ay  the  hearing  of  the  case  was 
adjourned  by  consent  to  tho  11th  of  June,  and  on  the 
16th  of  May  the  defendant  gave  notice  to  the  registrar 
of  demand  for  a  Jury. 

The  registrar  refused  to  summon  a  Jury,  on  the  ground 

(a.)  Beported  by  Oxoxl  Okapkazt,  Esq.,  Baniittt^* 
Law. 
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that  the  notice  was  not  given  fifteen  days  before  the 
ratam  day,  as  protided  bj  the  Oounty  Oourt  Bales,  1880, 
ord.  39b,  r.  16. 

The  defendant  appealed  to  the  oonnty  oonrt  Judge, 
who  affirmed  the  decioion  of  the  registrar.  The  defendant 
then  obtained  a  mle  nm  in  the  Queen'e  Bench  Division, 
calling  on  the  registrar  of  the  ooanty  oourt  and  the 
plaintiif  to  show  cause  why  a  jury  should  not  be  sum- 
moned for  the  trial  of  the  action  pursuant  to  his  demand. 

Tarhorough  Andenotif  for  the  registrar,  and  Orubhe, 
for  the  plaintiff,  shewed  cause.*-The  return  day  means 
the  day  originally  fixed  for  the  hearing.  The  ad- 
journment could  not  make  any  difference.  This 
Jaestion  was  decided  in  Fletcher  ▼.  Bdker,  22  W.  E.  646, 
I.  R.  9  Q.  B.  370.  The  laoguage  of  ord.  39b,  r.  16,  of 
the  Oounty  C!ourt  Rules  of  1880  is  identical  with  that 
upon  which  the  case  of  FletcTier  ▼•  Baker  was  decided. 

Wormaldf  for  the  defendant,  in  support  of  the  rule. — 
The  registrar  was  wrong,  and  this  rule  ought  to  be  made 
absolute.  FUskher  ▼.  Baiker  was  decided  in  1874.  In 
1875  new  rules  were  made.  The  rule  in  this  case  uses 
the  expression  *'  any  trial  of  the  action/'  and  was 
expressly  made  to  overrule  FUtchcr  ▼.  Baker.  Nor  is  it 
inconvenient  or  unreasonable.  Notice  must  be  given  to 
the  registrar  fifteen  clear  days  before  the  return  day. 
The  adjournment  made  the  11th  of  June  the  return  day. 
This  is  confirmed  by  Campbell  v.  Fairlie,  49  L.  J.  Q.  B. 
445,  which  states  that  a  day  fixed  by  adjournment  is  to 
be  considered  the  return  day. 

Matrbw,  J.— This  rule  must  be  discharged.  By  rule 
16  of  order  39b  of  the  Oounty  Oourt  Rules  of  1880, 
notice  of  demand  for  a  jury  must  be  given  fifteen  whole 
days  before  hearing.  That  provision  does  not  differ  in 
any  material  respect  from  that  neoessitating  three  days 
notice  upon  which  the  case  of  Fletcher  v.  Baker  was 
decided.  An  adjournmeot  of  sixteen  days  took  place, 
and  fifteen  days  notice  was  then  given  before  the  day 
fixed  for  hearing.  The  registrar  refused  to  summon  the 
jury,  and  although  the  plaintiff  was  willing  to  meet  the 
defendant  before  the  court,  the  defendant  insisted  on 
his  strict  right  to  a  jury.  I  think  he  had  no  such  right. 
The  interpretation  sought  to  be  put  upon  the  rule  would 
apply  to  all  oounty  court  proceedings,  and  could  not  be 
coufincd  to  the  summoning  of  a  jury.  Mr.  Anderson 
has  called  our  attention  to  the  rules  under  the  Oounty 
Oonrt  Act  of  1875.  By  section  1  of  that  Act  the  obliga. 
tion  of  fixhag  a  day  for  trial  Is  cast  upon  the  registrar  in 
the  caee  of  an  ordinary  county  court  summons.  Mr. 
Anderson  says  that  if  the  return  day  ii  to  be  altered  in 
this  case,  it  must  be  so  in  the  case  of  an  ordinary  sum- 
mons, and  a  curious  result  would  be  occasioned  in  the 
case  of  the  payment  of  money  into  oourt,  as  it  would 
increase  the  time  for  so  doing.  The  accident  of 
adjournment  was  not  intended  to  confer  further  rights 
of  this  kind.    The  rule  must  be  discharged. 

A.  L.  SiOTH,  J.— The  defendant  insists  that  the  notice 
prescribed  by  the  Act  was  duly  given.  The  adjournment 
was  ma4e  by  consent,  and  the  time,  therefore,  ha  con- 
tends, was  enlarged.  That  could  not  be  done.  The 
rule  which,  in  this  case,  ii  intended  to  carry  out  the 
Employers'  Liability  Act,  must  be  interpreted  in  the 
same  way  as  it  would  be  in  other  oases.  Mr.  Anderson's 
contention  is  correct.  In  rule  16  of  order  39  the 
"return  day"  means  the  day  originally  fixed.  The 
defendant  was  too  late.  His  right  to  demand  a  jury 
was  lost  by  the  delay  in  giving  of  notice,  and  could  not 
be  revived  by  adjournment. 

Rule  dmharged. 

Solicitors  for  registrar,  Alfred  Joncu. 

Solicitors  for  the  plaintiff,  Jatguei,  Laffton,  A 
Jacques, 

Solioitan  fmr  the  defendant,  EllioU  A  Aeh. 


Q.  B.  Div.  (Grove  and  Stephen,  JJ.)  Xa 

EosELLE  V.  BncHAirAir.  (s.) 

PradiceSlander-^PartietdarB  0/  namet  o/j 
whom  dander  uttered. 

In  an  action  for  elander  it  ie  the  pradict  d 
to  order  particulare  to  he  given  to  the  defi 
asks  for  tAsm,  of  the  names  of  the  persm  ts 
is  aUeged  to  have  tdtered  his  slander. 


This  was  an  appeal  from  Field,  J.,  at 
The  plaintiff  brought  an  action  for 

the  defendant,   claiming  £500  damagei,  tat 

alleging  any  special  damage. 
The  defendant  having  taken  out  a  sumiioM 

tioulars  of  the  names  of  the  persons  ts 

alleged  slander  had  been  spoken.  Field,  J., 

to  be  given. 

H,   Kisch,   for    the    plaintiff.— It  jns_ 
Fade    v.    Jacobs,    26    W.    R.    150,    3 
that  the  defendant   is  not  bound  to  give  I 
of    the  witnesses    whom    he   intends   to 
trial.    Also,   in   Bradbury  v.    CGoper^  31 
12  Q.  B.  D.  94,  Grove,  J.,  said  he  was  not  1 
the  modem  practice  has  been  to  order  ] 
names  of  the    persons   to    whom    the 
uttered,  and  that  where  the  defendant  ii  1 
uttered  them  himself,  he  may  be  suppoted  I 
whom  he  did  utter  them.     In  th&i  oaae  the! 
not  yet  delivered. 

0,  B,  Marty Ht  for  the  defendant.— Wfc^ 
and  the  master  whoso  decision  he  upheld,  1"^ 
was  the  modem  practice  at  chambers  to 
particulars  to  be  given. 

Obotb,  J.— This  is  a  qnestlon  of  piM*^ 
to  be  the  practice  at  chambers  to  oider  psrtlAf 
given  of  the  names  of  the  persons  to  whoB  1 
was  uttered.  I  oaanot  overrule  the  pndksi 
bers. 

Stbpbbn,  J.,  concurred. 

Motion  dismissed. 

Solicitor  for  the  plaintiff,  F.  0.  James. 

Solicitor  for  the  defendant,  W.  E.  MarU^ 


Q.  B.  Div.  (Lopes,  J.)  D»* 

Paitdobp  &  Co.  V.  Hakilton,  Fbasb,  &  ^ 

dhip-^BUl  of  lading'-Charter-partySxi 
— Dxmage  caused  by  rait. 

Where  a  cargo  was  damaged  fty  sm 
entered  through  a  hole  made  by  rcrfs,  . 

Held,  ihatihuwas  within  the  exoeptieaUmi^ 
party  and  bUls  of  lading  of  "  damigars  aedr^ 
the  sea:' 

Action  by  the  plaintiffs,  as  shippenof  rioi^ 
done  to  it  during  ito  carriage  in  the  ^f^jj"^ 
At  the  trial  before  Lopes,  J.,  at  UvsipoPl,tt ' 
that  the  plaintiffs   chartered  the    dsf«»nd«»  ' 
proceed  to  Akyab  and  there  load  a  osr|o  oi 
liverpooL    The  excepted  perils  in  the  chtrtei^ 

(a.)  Reported  by  Sir  Shbbston  Baxbs,  '. 
(6.)  Reported  by  A.  F.  Pbbcbval  Ksar.  &?• 
at-Law. 
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,  of  Qod,    and  all  and  etety  other    daagera 

I  of  tbe  aeas,  liTon,  aod  steam  navigatioa  o( 

rkiad  and  enora  of  naTigatiou  dariug  the 

TIM  rioe  waa  shipped  under  bills  of  lading 

I  the  nanal  exception  of  all  and  e^erjr  dan  - 

i,iJfan,andnaTigation,of  whataoever  nature 

I>BiiBg  the  Yoyage  from  Akyab  to  JiiTerpool 

1  to  the  amonnt  of  £1,008  Is.  8d.^  bj 

Ipnter  passing  from  a  metal  pipe  connected 

Vmm  in  the  yesael.     This  pipe  had  been 

\  hj  rats,  and  it  was  admitted  on  the  .part 

I  that  all  reasonable  pi ecautiona  had  been 

jic^^tain  and  his  crew  to  keep  down  the  rata 

ont.       The    defendants     suggested 

I  bad  been  brought  on  board  with  the  rioe 

ge  was  consequently  due  to  inherent 

rooatideration, 

^C.tm6i  Joseph  Ifdlton,  for  the  plaintifla. — 

'  B  came  of  the  damage  waa  the  miaohief  done 

'  I  ii  not  a  peril  peculiar  to  navigation, 

for^,  Dot  excepted :   Dale  ▼.   ffail,  I  Wiln. 

u  T.  Drury,  I  W.  R.  55.  22  L.  J.  Ex.  2. 

iZoyy.    Wheeler,  15  W.  R.  495,  L.    R.    2 

^'  5  Chaeea,  L.  B.  4  A.  &  E.  446.  23  W.  R, 

f  Qlenfruin.  33  W.  R.  826.  10  P.  D.  103  ; 

UvihtU,  31  W.  R.  651,  11  U.  B.  D.  47; 

nta,512a. 

Jf.C.,  and  J,  Oortll  Barnes^  for  the  defend- 

rfScfcefinjr  ▼.    Barday,   2   Roll.   Abr.    248 ; 

^ '  r,  8  Eap.  67  ;  Siordtt  ? .  Hall,  4  BIng. 

ti.Jonsnn,  5  Btng.  N.  O.   519;  De  Roths- 

1  Mail  Packet   Co.,  7  Ex.  734  :  Bishop  ?. 

r  B.  &  C.  219, 1  Man.  &  R.  49  ;  Doiideon  t. 

1W.  a  121.  L.  R.  4  C.  P.  117  ;  Abbott  on 

led.,  p.  329. 


iieplied. 


Cur,  adv,  vuU, 


H^w^  J, — ^Thia  was  an  acfcion  brought  by 

w,  tfte  shippers  of  certain  rice,  AgAinat  the 

fl«  thipowners,   to  recover  £1.008  la.  8d. 

b]Q7  to  the  rioe  on  a  voyage  from  Akjab 

It  was  agreed  that  the  sum  of  £1,008  la.  8d. 

it  reco?erable,  if  the  defendauta  were  lia« 

ndanti,  in  their  statement  of  defence,  alleged 

"ttage  complained   of    occurred   by   reason 

Wepted  in  the  billa  of  lading.     The  excepted 

M  UUs  of  lading  were,  "  all  and  eyery  dangera 

Miof  the  aeaa,  riTera,  and  navigation,  of  what- 

*  >Dd  kind  aoever.'*      The  defendants  also 

the  gooda  were  ahipped  under  a  charter* 

ttat  the  damage  complained  of  occurred  by 

Nb  excepted  In   anch  charter* party.    The 

*^\n  the  charter-party  were,  "the  act  of 

>od  every  other  dangers  and  aocidente  of 

*od  ateam  navigation,  of  whatever  nature 

^t  and  errors  of  navigation  during  the 

I  defendants  alao  alleged  that  the  damage 

Inherent  vice  in  the  aaid  rice,  and  from  the 

in  which  it  was  shipped.    They  alao 

made  by  the  plaintifla  in  their  atote- 

that  the  veaael  waa  at  the  commenoement 

^  toieaworthy. 

■W  before  me  at  Liverpool  there  waa  no 

•«  the  cause  of  the  damage  to  the  cargo,  and 

^^^  the  trial  it  waa  agreed  that  the  damage 

'J  during  the  voyage  by  aea  water  paaaiug 

Boia  In  a  pipe  connected  with  the  bath-room 

■".  •och  pipe  b-ing  eaten  through  by  rata.    It 

■J^M  that  oil   reaaouable  precau'.ioua   had 


been  taken  to  keep  down  the  rate  on  the  voyage  to 
Akyab. 

The  inherent  vice  in  the  rice  relied  on  by  the  defend- 
ante  waa  the  abipping  the  cargo  at  Akyab  with  rate  in 
the  bags,  or  bringing  the  rate  on  board  in  the  lighter 
with  the  rice. 

To  dispose  of  this  point  I  left  to  the  Jury  the  follow- 
ing queationa :  —  '*  Were  the  rate  that  cauaed  the 
damage  brought  on  board  by  the  ahippers  in  the  courae, 
of  abipping  the  rioe  F  And,  did  thoae  on  board  take 
reaaouable  preoautiona  to  prevent  the  rate  coming  on 
board  during  the  abipping  of  the  cargo  ?  "  The  jury 
aoawered  the  flrat  question  in  the  negative,  and  the 
spcond  in  the  affirmative.  These  anawera  dlapoeed  of 
thie  alleged  inherent  vice  in  the  cargo  upon  which  the 
defendante  relied. 

It  may  be  convenient  here  to  deal  with  the  contention 
of  the  plaintiff  that  the  ahip  wai  uneeawortby  at  the 
commencement  of  the  voyage  by  reaaon  of  a  rat  or 
some  rate  being  on  board.  Mr.  Cohen  contended  that 
tht)  presence  of  a  rat  or  some  rata  constituted  a  lat-ent 
defect,  and  made  the  ahip  unaeaworthy.  It  ia  clear  from 
the  fiiidinga  of  the  jury,  and  the  admisaion,  that  there 
waa  no  exceaa  of  rats.  If  the  preaenoe  of  a  rat,  or 
aome  few  rate,  on  board  a  wheat  or  rice-carrying  ahip 
makes  her  unaeaworthy,  very  few  auoh  vessels,  if  any, 
would  be  seaworthy ;  for  I  presume  few,  if  any,  are 
absolutely  free  from  rats.  I  think  this  point  is  unten- 
able. 

The  immediate  cause  of  damage  in  this  case  was  the 
incuraion  of  aalt  water  through  the  hole  in  the  pipe 
eateu  through  by  the  rat  or  rate.  Queation^Ie  damage 
ao  cauaed  "  a  danger  or  accident  of  the  aeaa "  within 
the  meaning  of  the  bill  of  lading  and  charter-party  P 
The  point  ia  novel  and  important,  and  haa  been  very 
ably  argued.  A  carrier  by  aea  ia,  like  a  common  carrier, 
apart  from  expreaa  contract,  abaolutely  reaponaible  for 
the  gooda  intrnated  to  him,  and  insures  them  agalnat  all 
oontingenciefi,  excepting  only  the  act  of  God  and  the 
enemiea  of  the  Queen. 

It  waa  at  firat  contended  that  what  happened  here 
exonerated  the  defendants,  as  amounting  to  damage 
resulting  from  the  acte  of  Qod.  This  point  was  subse- 
quently abandoned ;  nor,  indeed,  could  it  be  mainteined 
in  the  face  of  the  decision  of  Dale  v.  HcUl,  which 
appears  to  decide  that  the  action  of  rate  ia  not  one  of 
thoae  natural  cauaea  which  may  be  acte  of  GFod.  More- 
over, it  is  not  pleaded  in  this  case  that  the  damage 
resulted  from  the  act  of  God.  "  Dangers  or  accidents 
of  the  seas "  are  practically  equivalent  to  the  more 
popular  term  "perils  of  the  aeaa."  In  a  aea  worthy 
ahip  damage  to  gooda  cauaed  by  the  action  of  the  aea 
during  transit,  not  attributable  to  the  fault  of  anybody, 
ia.  In  my  opinion,  a  **  danger  or  accident  of  the  aeaa  " 
intended  to  come  within  the  exception  and  exonerating 
the  ahipowner.  It  ia  clear  the  action  of  the  aea  Itaelf 
ia  one  of  the  cauaea  contemplated.  Loeees  by  perils 
which  have  no  special  connection  with  the  sea  or  the 
navigation,  though  they  may  occur  during  the  voyage, 
do  not  fall  within  this  exception.  For  iuRtanoe,  damage 
by  rate  eating  the  cargo :  Kay  v.  Wheeler ^  Laveroni  v. 
Drurv ;  or  cockroaches  eating  the  goods  in  the  ship  : 
The  MiletuB,  1  Para,  on  8b.  258n. ;  or  by  an  accidentel 
fire  in  the  hold:  Hong  Kong^  ic,  Banking  Co,  v. 
Baker,  1  Para,  on  Sh.  256.  The  reason  la  obvloua — 
theae  are  all  loaaes  which  are  in  no  sense  attributable  to 
any  action  of  the  sea,  ^  but  which  might  occur  anywhere. 
The  cause  of  loss  must  be  snch  that  ordinary  exertions 
of  human  eklU  and  prudences-such  exertions  aa  might 
be  reasonably  expected  from  careful  and  prudent  men — 
will  not  avail  to  guard  agalnat  it.  A  f^tranding  due  to 
unekilful  navigation,  ia  not  within  the  exception.  Where 
water  got  into  a  ahip  through  a  hole  wrongfully  bored 
in  her  by  aome  of  the  crew  and  damaged  the  cargo,  the 
exception,  "dangera  of  the  sea,*'  iu  a  bill  of  lading  was 
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Hm 


held  not  to  proteot:  The  Chatca,  The  learned  judge 
held  that,  in  oonstming  ezoeptiona  in  a  bill  of  lading, 
the  real,  aad  not  the  proximate  caase  of  loss,  as  in  the 
case  of  matine  insnranoe,  was  to  be  regarded.  It  was 
also  held  that  losses  occasioned  hj  negligenoe  not  being 
within  the  exception  **  perils  of  the  sea,"  d  fcrtwri 
barratry  wonld  not  be. 

Where  a  ship  was  sank  and  the  goods  lost  owing  to  a 
coUieion  with  another  ship,  and  there  was  no  fault  on 
the  part  of  either  ship,  the  loss  was  held  to  be  a  peril  of 
the  sea :  Btdler  v.  Fisher.  The  case,  howerer,  which  has 
gone  farthest  is  WoocUeyA  Co.  ▼.  MUchell  A  Oo.  There 
there  had  been  a  ooUision,  and  it  was  held  that  if  there 
had  been  negligence  in  navigating  either  of  the  ships, 
the-  owner  of  the  carrying  ship  was  not  protected.  The 
negligence  was  not  the  negligence  of  the  carrying  ship 
but  of  the  other;  still  it  was  held  that  the  owner  of 
the  carrying  ship  was  not  protected,  Brett,  L.J.,  said, 
**  What  I  think  it  is  necessary  in  this  case  to  say  (and  I 
repeat  it  without  any  doubt)  is  that,  although  a  collision 
when  brought  about  without  any  negligence  of  either 
vessel  is  or  may  be,  a  peril  of  the  sea,  a  collision  brought 
about  by  the  negligenoe  of  either  of  the  vessels,  so  that 
without  that  negligence  it  could  not  have  happened,  is 
not  a  peril  of  the  sea  within  the  terms  of  that  exception 
in  a  bill  of  lading."  It  seems,  therefore,  that,  directly 
the  real  or  effective  cause  of  the  loss  is  some  act  of  man, 
the  loss  cannot  be  ascribed  to  "  dangers  or  accidents  of 
the  sea." 

These  authorities  support  the  definition,  which  I  harve 
given  ',  nor  do  the  plaintiffs  seek  to  impugn  it  so  far  as 
it  goes,  but  they  contend  that  a  further  term  must  be 
added — e,g,,  that  the  effective  cause  must  not  only  be 
something  beyond  human  control,  but  something 
peculiar  to  navigation.  They  say,  in  fact,  the  rats  here 
are  the  effective  cause,  and  rats  are  not  peculiar  to 
navigation.  In  Story  on  Bailments,  512a.,  there  is  the 
following  passage  which  seems  to  be  in  point : — "  The 
phrase,  'perils  of  the  sea,'  whether  undei^stood  in  its 
most  limited  sense,  as  importing  a  loss  by  natural 
acjoidents  peculiar  to  that  element,  or  whether  under- 
stood in  its  more  extended  sense,  as  including  inevitable 
accidents  occurring  upon  that  element,  must  still,  in 
either  case,  be  understood  to  include  such  losses  only 
to  the  goods  on  board  as  are  of  an  extraordinary  nature, 
or  arise  from  some  irresistible  force,  or  from  inevitable 
accident,  or  from  some  overwhelming  power  which  can- 
not be  guarded  against  by  the  ordinary  exertions  of 
human  skill  end  prudence." 

The  point  raised  here  is|  that  though  the  loss  is 
proximately  and  directly  from  dangers  which  are 
peculiarly  incidents  of  the  sea,  yet  another  cause  has 
cooperated  without  which  the  mischief  would  not  have 
happened.  In  Laveroni  v.  Drury  what  has  happened  in 
this  case  evidently  occurred  to  the  mind  of  Pollock,  B. 
Bats  had  eaten  the  cargo ;  and  it  was  held  that  the  loss 
was  not  by  a  '*  peril  of  the  sea."  There  was  no  incur- 
sion of  sea-water,  nor  was  there  anything  to  connect  the 
damage  peculiarly  or  at  all  with  the  sea  or  navigation. 
PoUocki  B.,  in  his  judgment,  says,  "If,  indeed,  the  rats 
had  made  a  hole  in  the  ship  thtough  which  water  came 
in  and  damaged  the  cargo,  that  might  very  likely  be  a 
case  of  sea  damage."  This  was  an  obiter  didum^  and 
not  necessary  for  the  decision. 

I  think  a  loss  arising  from  some  inevitable  accident  at 
sea  whereby  sea  water  enters  and  damages  goods  is  a 
*' danger  or  accident  of  the  seas  "  within  the  exception. 
It  seems  to  me  that,  where  the  effective  cause  is  beyond 
human  control,  and,  in  consequence,  salt  water  enters 
which  damages  goods,  it  is  an  "  accident  of  the  sea  ** 
within  the  meaning  of  the  contract  of  affreightment  and 
the  true  intention  of  the  parties.  Bere  it  is  sea  damage 
occurring  at  sea  and  nobody's  fault.  I  think  the 
defendants  have  brought  themselves  within  the  excep- 
tion. 


Suppose  this  same  pipe  had  burst  from  frMi 
some  cause  which  hnmaa  oaio  and  foieriglitt 
have  prevented,  and  goods  had  been  damsgsil 
salt  water,  could  it  be  soeoesafaUy  conteadi 
shipowners  were  not  protected  f  I  think  osk 
distinction  between  that  Msa  aad  the  omi 
discussion. 

There  will  be  Jadgment  ton  Hm 
costs. 

Judgtnent/or  the  d^endanU. 

SoUciton  for  the  plaintiiB^  floOoms,  Soa,^ 

Solidtoxa  for  the  dafendants,  W.  Ormft 
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Q.  6.  DiT.  (Denman  and  Day,  JJ.) 

Shutglsb  v.  SiOTH.  («. 

Bwiardy — Appeal  to  quarter  sessums— ^< 
— 7  <C;  8  Viei.  e.  101,  s.  4^8  S  9  Vic 
Summary  Juriadiction  AoU  (42  A  43 
81,82;  47<ft48  Tid.  c  43). 

On  an  appeal  to  quarter  sessiofu  againdt 
order^  under  7  A  S  Viet.  e.  101,  s.  i,  d 
preeeribed'  by  secMon  81  of  the  Bummarf^ 
Ad,  1879,  intiK  be  followed. 

Spedal  case  stated  by  the  reoorder  of 
The  facts  were  as  follows:— On  the 
1885,    the     stipendiary    magistrate   of 
made    an   order   in   bastardy    agafaiit 
whereupon  the  appellant's  aoUcltor 
verbal  notice  to  the  respondent  of  his  inl 
to  quarter  sessions  against  suoh  order, 
written  noti  oe  of  appeal  was  served  upon  tkt 
and  on  her  alone,  and  no  notice  whatever  o( 
of  appeal  was  served  or  given.    On  the 
before  the  reoorder,  it  was  contended  k^ 
that  the  notice  of  appeal  was  bad  end 
point  of  law,  as  it  did  not  comply  with 
of  the  Summary  Jurisdiction  Act,  1879,  i 
tion  2.    It  was  urged,  for  the  appellsat, 
bastardy  weie  not  made  in  pursuancsof 
Jurisdiction  Acts,  and  that  no  notioe  fl 
neceesary.    The  recorder  held  that  the 
appellant  was  right,  and,  after  hearing 
the  order  appealed  against,    ^e  qvu 
was  whether  it  was  necessary  for  the 
the  procedure  as  to  notioe  and  gronndi 
scribed  by  the  Summary  Jurisdiction  Act, 

jyEyncourt  {Dickens  with  him)  for  tbs 
The  grounds  of  appeal  moat  be  statsd  ' 
accordance  with  the  provisions  of  the 
diction  Acts.  The  Bastardy  Act  (7  &  8 
and  8  ft  9  Viet  c.  10,  s.  8,  were  repeslcd 
47  k  48  Vict,  c  48,  s.  4.  The  Samasiy 
Act,  1848,  excluded  appeals  in  bastaidy  ^ 
tion,  but  section  32  of  the  Somaaiy  Ji 
1879,  gave  the  option  of  bringing  Hm^ 
under  the  Bastardy  Acts  or  under  seetisB ' 
Beg.  V.  Juiticee  of  Montgomeryehirey  $1 
Then  comes  47  ft  48  Vict,  c  43,  dssriy 
its  preamble  to  provide  uniformify  of 
repealing  section  82  of  the  Act  of  * 
stopped.] 

Abrahams,  for  the  appellani— There  ii 
the  Summary  Jurisdiction  AcU  makiog  itim] 
an  appeal  to  quarter  sessions  shall  he  noder 
right  of  appeal  granted  by  7  ft  8  Vkst  c 
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•tni  left  in  eziatenoe,  bat  freed  from  any  oonditions  as 
to  aotioe  of  appeal  or  recognfzanoei.  The  order  was  not 
made  under  the  Bummary  Jnrisdietlon  Aoti. 

DwnujKf  J. — ^The  aole  question  here  is  whether,  since 
the  last  enactments,  a  person  who  has  had  an  affiliation 
wdermade  against  him  has  aright  to  gife  a  twenty- four 
jheais'  notioe  of  appeal  withoojt  ptating  any  gronnds. 
nst  appears  to  have  been  the  case  under  7  4k  8  Vict.  o. 
■01,  and  8  ft  9  Vict.  o.  10.  The  next  Act  bearing  on 
be  point  was  11  k  12  Vict.  o.  43,  but,  by  section  35,  that 
wt  exdndes  snch  an  appeal,  and  practically  it  has 
fothiMig  to  do  with  the  cas^.  But  then,  in  section  31  of 
k  43  Vict  0.  49,  the  Tery  question  of  bastardy 
ipeals  ia  before  the  Leglslatnre^  and  they  have  taken  a 
le  of  which  the  effect  was  shown  by  the  decision  in 
T.  Jttjffces  of  MotUgomeryBhire — ^tbat  is  to  say,  the 
bad  the  option  either  of  appealing  under  that  Act 
ander  the  previous  Acts.  This  was  obviously  a  most 
ivenient  prooeduroy  and  the  Legislature  naturally 
~  not  allow  it  to  go  on  longer  than  could  be  helped, 
comes  47  k  48  Vict,  c  43,  which  deliberately 
the  two  sections  which,  in  Meg.  v.  Jtutiou 
MmUgomtryahire,  had  been  held  to  leave  the  parties 
at  option.  If  those  clauses  had  not  been  there,  section 
of  4S  ft  43  Vict.  0.  49  would  have  brought  all  the 
iQie  on  appeals  to  quarter  sessions  into  uniformity. 
Ij  ttie  object  of  the  Act  of  1884  was  to  seoare  such 
Aformity.  That  is  shown  by  the  preamble  to  that  Act. 
Ihink,  therefore,  that  there  must  be  a  notice  of  appeal 
anoh  A  oase  as  this,  and  that  it  must  state  the  grounds 
appeal*  and  that,  as  there  was  no  such  notioe,  the 
'  to  quarter  sessions  was  bad. 

Bat,  J.»  oononrred. 

Order  of  quarter  eeetione  quashed, 

Solicitor  for  the  appellant,  Samudi^  for  Dale  A  Son^ 
kpningham. 

^Miflitor  for  the  respondent,  Kings/erd,  Dorman,  A 
CheeUm,  Birmingham. 


•.  Div.  ft  Adm.  Div. )  -n^  oi  .  t««    ii    io 

Admiralty.  ]  ^^'  ^^  •  •^*'^*  ^^»  ^^' 

"The  Haevest."  (a.) 

Tyne  Commieeionere  Bye-lawe,  artieleB  19, 
SO — Precautions  rendered  necessary  by  dreumstanees 
--Bigulatums  for  Preventing  Collisions  at  Sea,  article 
3,  r.  3. 

The  SOfft  ariide  of  the  hye-lawsfor  the  regulation  of 
'  I  port  of  HeweaeHe^on"  Tyne  made  under  the  Harbours, 
'  and  Piers  Clauses  Act,  1847,  and  the  Tyne 
vement  Ad,  1850,  provides  that  every  steam  or  other 
shall,  unless  prevented  by  stress  of  weather,  he 
ght  into  the  port  to  the  north  of  mid'Channd,  and 
I  taken  out  of  the  port  to  the  south  of  mid^channel.  By 
*  I  same  hye-laws  the  word  **  port,*' when  uted  therein, 
\  «RMs,  when  not  inconsietent  with  the  context,  the  port 
M  NewcMtle-on^Tyne  as  d^ned  hy  the  River  Tyne 
hfrovttnent  Acts,  1850  and  1861,  that  is,  as  extend- 
i*f  Jrom  ffedwin  streams  above  the  borough  of 
SmcastU^upon-Tyne  to  the  outermost  ends  of  the  Tyne 
^wrl  when  compUttd  and  including  all  creeks  and  places 
>'«  ihi  Tyne  within  those  limits.  A  eollision  occurred 
«t  night  time  about  two  and  a-half  cable-lengths  to 
•wword  of  the  Tyne  pier^  heads,  between  a  steamship 
Iming  the  Tyne  and  another  steamship  bound  into  the 
^'m  from  the  southward.  The  latter  tteamship  had 
^masthead  light  exhibited  from  the  time  when  the  two 
ttutts  were  a  mile  apart  up  to  the  time  when  the 

(<*•)  Reported  by  0.  F.  Jbmmitt,  Esq.,  Barrister-at-Law. 


collision  occurred,  and  she  crossed  the  line  of  the  mid^ 
phannel  course  for  vessels  leaving  the  Tune  within  three 
pr  three  and  a-half  eahU-lengths  of  the  Tyne  pier* 
heads.  An  action  was  brought  by  the  owners  of  the 
putward  bound  ship  to  recover  the  damage  sustained  in 
he  collision. 

Held  that  the  collision  had  been  mainly  caused  hy  the 
neglect  of  the  inward  bound  steamship  to  take  the  pre^ 
caution  rendered  necessary  by  the  eooistence  of  the  ioth 
bye-law,  and  continue  her  course  to  the  northward 
unaltered  until  she  had  intersected  the  line  of  the  leading 
lights  into  the  Tyne  at  a  considerably  greater  distance  to 
seaward  than  three  cable-lengths  from  t?^  piers  ;  that 
the  want  of  her  masthead  light  Jiad  conduced  to  the 
collision ;  and  that  in  the  circumstances  she  was  dlon§ 
to  blame  for  the  collision. 

This  was  an  action  of  damage  brought  by  the  owncm 
of  the  steomship  Stainsaere,  and  hejr  master  and  oreif 
proceeding  (or  tbeii  private  eileoti,  against  the  stean|ship 
Harvest  and  her  freight. 

Dec.  81,  Jan.  1 1.— The  action  was  heard  before  Butt, 
J.,  assisted  by  Trinity  Masters. 

The  facts  material  to  tbii  report  are  stated  at  length 
in  the  haadnote  above  and  in  the  Judgment  of  the 
court. 

Sir  Walter  PhiUimore  and  Bamet,  tot  the  plaintiifSf 

Dr.  F.  W.  Baihss  and  Btohes,  tot  the  defendants. 

Cur.  adv.  vult. 

Jan.  12.— Butt,  J.— -This  is  a  case  of  oolUsioa  between 
two  steam  vessels,  the  one  leaving,  and  the  other  enter- 
ing the  River  Tyne.  The  collision  took  place  on  the  night 
of  the  30th  of  Kovember  last,  somewhere  about  eleven 
o'clock.  The  Tyne  Commissioners  have,  by  authority, 
issued  certain  bye- laws  lor  the  governing  and  directing 
o(  the  navigation  of  thetr  port,  «nd  the  SOth  of  these  bye- 
laws  is  that  which  is  most  material  to  the  present  oas^. 
The  immediately  preceding  bye-law  directs  vessels,  when 
proceeding  seawards,  to  keep  on  their  own  starboar4  lide 
of  mid'Cbannel,  and  to  pass  port  hand  to  port  hand. 
Bye-law  %Q  is  in  these  wovds :— *'  ^very  steam  or  ^th^y 
vessel  (whether  towing  any  other  vefviel  or  not,  or  being 
towed)  shall,  unless  prevented  by  stress  of  weather,  be 
brought  into  the  port  to  the  north  of  mid-channe)>  AQd  be 
taken  out  of  the  port  to  the  aouth  of  mid-channel."  Now, 
my  underetanding  of  this  last^mentioned  rule  is,  that  a 
vessel  about  to  enter  the  Tyne  coming  from  tlie  south- 
wards is  not  to  cross  from  the  south  side  to  the  north 
side  olo«e  up  to  the  pier- heads  at  the  entrance  of  the 
river,  but  is,  when  she  is  at  some  conaiderable  distance 
outside  the  piers,  to  get  on  to  a  course  that  will  take  her 
up  the  river.  The  reason  for  such  a  regulation  is  obvious. 
It  appears  to  me,  and  the  elder  brethren  agree  with  me, 
that  the  main  cause  of  the  collision — I  do  not  say  the 
proximate  cause — was  that  The  Harvest^  instead  of 
keeping  out  to  sea  till  she  had  passed  the  line  of  the 
mid-channel  course  out  of  the  river,  crossed  the  line  too 
near  in  towards  the  pier^heads,  and  so  brought  about  a 
condition  of  danger  which,  with  the  other  dreum- 
stanees of  the  case  taken  into  consideration,  really 
caused  this  collision.  The  collision  seems  to  have 
happened  some  two  or  two  and  a.-half  cable-lengths 
outside  the  pier-beads,  and  not  more.  The  wreck  of 
The  Stainsaere  lay  in  a  position  described  in  the  notioe 
which  has  been  issued  warning  captains  of  ships  of  the 
position  of  the  wreck  as  decidedly  to  the  south  of  mid- 
cbannel.  But  it  is  said  that,  though  that  was  the  posi- 
tion of  the  wreck,  it  was  not  the  place  of  the  coUisioD, 
because  the  tide  carried  the  vessel  down,  and  that 
this  accounts  for  the  wreck  lying  so  far  to  the  south. 
All  the  witnesses  on  behalf  of  TJie  Stainsaore  say  that 
the  collision  occurred  to  the  south  of  mid-channel.  On 
the  other  hand,  all  the  witnesses  called  on  behalf  of 
The  Harvest  say  that  the  collision  occurred  on  the  north 
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••  The  Hartbst."— Iw  the  Ooodb  of  GKmlino. 


of  mid-obftntieL  Bat  I  cannot  accept  the  ator/  told  bj 
the  captain  of  The  Harvut  as  a  true  etory.  I  cannot 
accept  hie  eTldenoe  as  to  the  speed  of  his  Teesel,  and  I 
do  not  bellcTC  that  he  is  correct  when  he  says  that  his 
vessel  aotaally  had  stem  way  on  her  at  the  time  of  the 
collision  •  I  am  not  predispoed  to  accept  his  cTidence  as 
to  the  position  in  regard  to  mid-channel  in  which  this 
collision  oocnrred.  He  was  asked  by  Sir  Walter  Phillimore 
to  take  the  position  in  which  he  says  he  was  at  a  certain 
point  down  the  coast,  and  lay  the  coarse  which  he  steered 
from  that  point.  The  chart  which  he  has  marked  shows 
that  be  was  within  some  two  or  three,  or  at  most 
three  and  a-half,  cable-lengths  of  the  entrance  of  the 
harbour  at  the  time  when  his  coarse  intersected  the  line 
of  the  leading  lights,  though  his  statement  was  that  he 
got  on  the  line  some  mile  and  a-half  or  two  miles  out- 
side, and  was  abont  to  comply  with,  and  not  to  infringe 
the  20th  bye-law.  Making  all  proper  allowances,  he  mast 
have  been,  on  his  own  showing,  a  great  deal  nearer  the 
mouth  of  the  harbonr  than  he  says  he  was  when  he 
altered,  or  began  to  alter,  his  coarse  in  order  to  enter 
the  harboar.  This  points  to  the  oondosion  that  he  would 
have  infringed  rale  SO,  and  the  position  of  the  wreck  of 
The  Staintaere  leads  to  the  same  condnsion.  Then 
there  is  the  evidence  of  the  pilot  named  Blair,  who  says 
in  terms,  "  If  The  Harvut  had  come  in  on  the  north 
side  of  the  river  there  never  wonld  have  been  any  colli- 
sion.** We  think,  therefore,  it  is  pretty  clear  in  this 
case  that  The  Barvult  was  about  to  enter  the  port  in 
defiance  of  the  SOth  bye-law. 

The  next  question  which  arises  in  the  case  is  whether 
the  absence  of  tbe  masthead  light  of  The  Harvest  caused 
or  contributed  to  the  collision.  That  light  was,  un- 
fcftnnately,  oat  before  the  collision,  and,  having  regard 
to  the  whole  evidence  in  the  case,  I  have  no  doubt  that 
it  was  out  eooner  than  the  witnesses  of  The  Harvest 
would  have  us  believe  it  was.  We  think  It  clear,  when 
The  Harvest  was  something  like  a  mile  from  The 
iSlatiffoere,  the  masthead  light  of  The  Harvest  had  gone 
ont,  and,  that  being  so,  it  was  gross  carelessness  and 
inattention  on  the  part  of  those  on  board  her,  when 
entering  such  a  river  as  the  ^ne,  to  have  allowed  it  to 
have  remained  ont  until  the  time  of  the  collision.  I 
have  given  all  the  attention  to  the  independent  evidence 
that  I  think  it  deserves,  and  I  have  come  to  the  conclu- 
sion that  the  tng^master  was  a  good  deal  further  off 
than  he  was  stated  to  have  been  at  the  time  this  col- 
lision took  place.  It  occurreO  to  me  early  in  the  course 
of  this  ease  to  ask  myself,  supposing  this  masthead  light 
was  oat,  and  the  red  light  of  The  Harvest  alone  visible 
to  those  on  board  The  Stainsacre  when  the  two  vessels 
came  within  the  distance  of  a  mile,  would  it  have  made 
any  difference  in  the  result  P  I  put  the  question  to  the 
captain  of  Ths  Btainsacre,  and  he,  in  entire  conformity 
with  his  statement  before  the  Receiver  of  Wreck,  said, 
**  I  took  that  vessel,  seeing  a  red  light  only,  for  a  sailing 
vessel.  I  ported  to  go  under  her  stem,  and  I  should 
have  passed  well  under  her  stem  if  she  had  been  a 
sailing  vessel  coming,  as  I  had  reason  to  believe  she 
was.  EUid  I  known  the  vessel  showing  that  red 
light  to  have  been  a  steamer  I  should  have  at 
once  eased  my  engines,  and  there  would  have  been  no 
collision.*'  I  thii&  the  evidence  is  consistent  with  the 
facts,  and  I  have  no  doubt  It  Is  the  real  truth  of  the 
matter.  I  thfaik  not  only  was  tbe  masthead  light  of 
The  Harvest  not  burning,  and  allowed  negligently  to 
remain  out  for  a  considerable  time,  but  I  think  that  was 
a  circumstance  materially  conducing  to  the  collision, 
and  that  on  that  ground  also  The  Harvest  Is  to  blame. 
Under  all  the  clrcnmstances  of  the  case  I  have  come  to 
the  conelusion  that  the  real  cause  of  the  collision  was 
The  Harvesi  crossing  the  entrance  of  the  port  in  such  a 
manner  that  if  there  bad  been  no  collision  she  would 
have  been  brought  Into  the  port  of  the  southward 
of   mid-channel   In    violation   of   the    30th   bye-law. 


and  that  the  abeence  of   her    mast-hesd 
also  a  cause  oonduofaig  to  the  collision, 
think,    under    the    droumstanoes,    thst 
be  Imputed  to  the  master  of  The  Staimam  i 
boarding,  and  we  all  are  very  clearly  of  opiidoa| 
soon  as  danger  was  apparent — as  soon  ss  f 
The  Harvest  being  a  steamer  was  C 
he  could  to  avoid  the  collision  by  starb 
signals  from  hir  vessel,  and  by  stopping  i 
Under  these  circumstances  I  pronoonos 
alone  to  blame. 

Solicitors  for  the  plaintiflB,  Cooper  A  Co, 

Solicitors  for  the  defendants,   TumM,  ' 
Mousir, 


Prob.  Div.  k  Adm.  Div.  > 
Probate.  S 

In  the  Chodt  of  OofiLore.  i 

WUl  and  codicils^ Revocation  hy  writing  I 
attested-^InterUionr-'l  Viet.  c.  S6,  i.l| 

A  testator  heid  oUiierated  a  oodieUohdc 
a  writing  signed  and  attested  hy  two 
<*  we  are  witneeses  to  the  era$wro  of  ihe  < 

HM,  that  this,  though  nnt  a  l^nalt 
the  torms  of  the  statute,  suffldentlg  dedmii 
to  revoke,  and  justified  fAe  exdusion  of  tk$ 
probate. 

J.  Hunt  QosUng,  deceased,  late  of 
county  of  Surrey,  executed  a  will  on  ths  lH 
1880,  and  subsequently  executed  five  oodidU^ 
of    these   codicils  was  found,   after  bit  ' 
obliterated  by  thick  black  lines  and 
along  and  across  it,  so  as  to  render  it  i 
The  signature  was  also  obliterated  in  ths  s 
and  immediatelj^under  It  waa  written  the  f 

"  We  are  wltneeaee  to  the  ensure  of  thsi 
1,1881.  •'J.M 

*<  Emily  Hart, 

"JaneOreen." 

The  following  is  the  material  langusgeof  fl 
B.  20 :— *'  And  be  it  further  enacted  thatne^ 
or  any  part  thereof,  shall  be  revoked 
aforesaid,  or  by  another  will  or  codic 
manner  hereinbefore  reqaired,  or  by  i 
daring  an  intention  to  revoke  the  saoMS  i 
in  the  manner  in  which  a  will  Is  he 
to  be  executed." 

B.  B,  Pritchard  moved  for  probate  oM 
four  codidls,  exduding  the  first  oodleiL— ^ 
tion  and  the  declaration  written  by  the  tirt 
by  him  and  duly  attested  by  him,  aoKmiiftJ 
cation  according  to  the  SOth  section  of  tbe ' 

Butt,  J.— The  intention  of  the  testator  ii  M 
and  the  writing,  though  it  does  not  oome  4] 
the  letter  of  the  statute,  is  so  deariy  wUhml 
tion,  that  I  grant  the  application,  and  sniw^ 
codicil  from  probate. 

SoHdtor,  W.  Timhreil  SUiotL 


(a.)  Beported  by  W. 


LaToasraB,  Ssq*» 
Law. 


fcXXXIV.    iMvumLi    THE  WEEKLY   REPOETEfe- 


4»S 


In  XI  Smtth.— Sx  ?abtb  Bbid  t  Bowbn. 


OOVBT  OF  ApFBAL, 


Apia  18. 
In  r#  SinzH*  («.) 

I  tfrfw — Truttee    AcU^Land    in   Ireland-^ 
\mitr — Ideation  in  luncteif  and  in  iJie  Chan^ 

k^fdiiion  t<  pretented^  tnUfhd  in  luna/ep  and  in 

^^^  Bivuion^  asking  for  ike  appointment  of  a 

!  im  the  place  of  a  lunatic  triutee,  and  for  an 

in  him  land  in  Ireland,  the  court  can 

\  new  iruetee  under  its  Juriedidion  in  lunacy, 

vesting  order   under   its  jurisdiction  in 

e,  25  W.  E.  149,  4  Ch,  D.  Z15,  followed. 

pretented,  entitled  in  Innaoj  and  In 
BfTbion,  aiUng  for  the  appointment  of  a 
in  the  plaoe  of  the  Bev.  A.  J.  B.  Bowyer 
I  of  onaoond  mind  lo  found  hj  inquialtion, 
I  of  the  9th  of  Jnne,  1851,  executed  on  the 
the  late  Lord  Garvagh,  and  for  a  Teeting 

ilrat  deed  certain  freeholdt  in  Ireland  were 
and  certain  copyholde  in  the  lame  country 
[  to  be  Bonendered,and  oertain  leaaeholds  also 
I  country  aaeigned,  upon  truat  for  aale,  the 
i  be  held  upon  the  trusta  of  the  second  deed, 
i  the  marriage  settlement. 

gh  was  dead,  bis  widow  was  11? ing.    There 
bildTeoj  both  of  whom  had  attained  twenty- 

on  waa  presented  by  the  trustees  other  than 
and  bj  ^e  tenant  for  life. 

Q.Ct    and   Lewin,    for    the    petitioners. — 

I.—Have  we  jarisdiction  to  make  this  order 

in  Ireland?    The  jurisdiction  of  the  Lord 

CDtmsted  with  lunatics  under  section  56  of 

lAel;  1850,  does  not  extend  to  Ixeland,  and 

^  Aaacellor  In  Ireland  has,  under  section  57,  a 

on  aa  to  lands  in  Ireland,    ^t,  L.J., 

Jte  Hodgson,  Lord  Kenlia  t.    Hodgson,  11 

S8  W.  R.  Dig.  233.]    The  order  cannot, 

I  made  under  the  Jurisdiction  in  lunacy,  but 

I  under  that  in  chancery  :  In  re  Lamotte, 

,  149,  4  Cb.  D.  325  ;  In  re  Davits,  3  M.  &  G. 

!  Hewitts  Estate,  6  W.  R.  537.    The  peUtiou 

>  is  presented  both  in  the  Chancery  Birision 

Under  section  54  of  the  Trustee  Act, 

\  powera  of  the  English  Court  of  Chancery  are 

[  to  aU  the  dominions  of  the  Queen»  Scotland 

i«efl« 

laU,  tot  the  respondents,  the  children  of  the 

,  L.J.— We  can,  I  think,  make  the  order  asked 
)  can  appoint  the  new  trustee  under  our  juris- 
i  lunacy,  and  make  the  resting  order  under  our 
i  in  chancery. 

I  and  Fax,  L.JJ.,  concurred. 

II,  Hunters,  Owaikin,  A  Baynes, 

by  H.  F.  AiCBDHOz,  Esq.,  Barrister- nt- 
Law. 


Bankraptey*  MaBoh  S6^  i7« 

£x  pcfie  Keed  ft  Bowisn*. 
In  re  'Rsed  &  Bowek.  (a.) 

Banhruptey-^Schems  of  arrangement — 0^^  <{/  Legist' 
lature  in  requiring  approval  by  eour^^Qr&unds  /or 
refusal  of  approual-^Official  reesiuer*s  repott-^Chm* 
duet  of  dehtors-^Bankruptey  Act,  1883  (46  A  41 
Vict,  e.  52),  as.  18,  88— Costs  ofappearanes  hy  ofidal 


In  considering  whether  an  accepted  tcheme  ofarrange* 
ment  of  debtors*  affairs  $hould  he  approved  under  section 
IS  of  the  Bankruptcy  Ac*,  1883,  the  court  will  have 
regard  to  the  terms  and  praetieahility  of  the  scheme  and 
the  conduct  of  the  dehtorst  and  not  to  the  opinions  of  the 
assenting  creditors. 

As  a  general  rule,  and  in  the  absence  of  special 
drcumstances,  the  official  receiver  ought  not  to  appear 
upon  an  application  for  such  approval  untes9  the  court 
requests  his  appearance. 

Appeal  from  the  refusal  of  Mr.  Bi^^rar  HacUtt  to 
approve  a  scheme  of  arrangement  of  the  debtors*  afldrs. 
The  debtors,  John  Langham  Eeed  and  Bdwaid  Charles 
Bowen,  were  contractors  carrying  on  bnsineas  in  part- 
nership under  the  name  of  Beed,  Bowen,  k  Co.,  and  a 
receiring  order  was  made  against  them  en  April  17, 
1885,  upon  a  creditor's  petition. 

By  the  debtors'  statement  of  affairs  it  appeared  that 
the  liabilities  expected  to  rank  against  their  estate 
amounted  to  £152,488  4s.  7d.,  the  assets  arailable  for 
payment  ot  unsecured  creditors  being  thereby  estimated 
to  produce  £22,067  13s.  4d.  The  statements  of  affairs 
of  the  debtors'  separate  estates  showed  in  each  eeae  no 
assets. 

At  the  first  meeting  of  creditors  a  scheme  of  arrange- 
ment of  the  debtors*  affairs  waa  proposed,  and  it  was 
resolred  by  a  special  resolution  that  sndi  proposal  should 
be  entertained.  At  a  subsequent  meeting  ol  the  credi- 
tors the  scheme  of  arrangement  was  eonflrmed  by  the 
requisite  majority. 

By  the  scheme  it  was  pzorlded  that  the  property  of 
the  debtors  should  Test  in  a  trustee  for  the  creditore,  but 
that  if  the  debtors  should  have  entered  into  any  con- 
tracts which  the  trustee  and  a  committee  of  inspecttou 
considered  should  not  be  assigned  but  be  held  in  trust 
by  the  debtors,  or  either  ot  them,  for  the  beneAt  of  the 
creditors,  then  that  such  contracts  should  not  be  assignadf 
but  that  the  debtors,  or  one  of  them,  should  eseonta  a 
declaration  of  trust  in  respect  oi  au^  contcacti ;  that, 
with  a  view  of  paying  in  full  the  debts  provable  under 
the  proceedings,  each  of  the  debtors  would  set  apart 
for  the  benefit  of  the  creditors^  in  each  year,  for  a  period 
of  three  years  from  the  date  of  the  confirmation  of  the 
scheme  by  the  court,  one-third  of  his  net  annual 
earnings  until  the  creditors  should  receive  payment  in 
full,  the  trustee  to  distribute  the  amounts  amongst  the 
creditors  in  the  shape  of  dividends.  The  scheme  also 
provided  that  the  trustee  was  to  have  the  right  to  audit 
the  debtors'  books  half-yearly,  but  was  not  otherwise  to 
control,  molest,  or  interfere  with  either  of  the  debtors, 
or  with  any  business  either  of  them  might  undertake  or 
transact. 

In  January,  1883,  Beed,  Bowen,  k  Co.  had  entered 
into  a  contract  with  the  Great  Northern  Railway  of 
Brazil  for  the  construction  of  their  line  in  the 
province  of  Femambuco  for  the  sum  of  £1,506,000. 
The  Talue  of  this  contract  was,  however,  dependent  upon 

(a.)  Reported  by  W.  Howland  Robbbts,  Esq.,  Benis- 
ter^at-Law. 
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the  tettleiDent  of  a  diBputo  between  the  ProTiodal 
OoTernment  of  Feraambnoo  and  the  Imperial  Brazilian 
Government  as  to  the  Taliditj  of  the  oonoemion  granted 
by  the  proTlndal  goTemment  to  the  zailwaj  oompanj. 
Beed,  Bowen,  &  Co.  aleo  had  oontracta  with  ^e  Imperial 
Braailian  Bailwaj  Go.  for  the  oonetmotion  of  a  branch 
of  that  railway,  and  with  the  South-Baatem  Bailway  of 
Spain  for  the  extension  of  that  company's  system.  It 
was  stated  by  the  debtors  that  these  oontraets,  under 
ordinary  droamstanoes,  were  estimated  to  yield  a  profit 
of  at  least  the  amonnt  of  the  deflcieney  shown  by  the 
statement  of  allairs,  but  that  they  were  unable  at  the 
ttme  to  place  any  Talne  npon  the  contracts. 

The  oiBdal  receiTer's  report  stated  that  the  books  of 
account  produced  by  the  debtors  were  Tery  imperfect, 
and  that  there  being  no  expenses  accounts  or  accounts 
of  the  partners'  drawings,  the  items  of  these  aocoonts 
could  not  be  ascertained  without  great  dii&onlty ;  and, 
further,  that  no  books  showing  the  sums  owing  to 
creditors  or  oontainiDg  any  capital  account  had  been  pro- 
duced. The  of&oial  reoeiver  also  reported  that  the  books 
of  account  produced  by  the  debtors  did  not  sui&ciently 
disdose  theLr  business  transactions  and  flnandal  position 
within  the  three  years  preceding  the  date  of  the  recelTing 
order.  Moreover,  it  was  stated  in  the  report  that  the 
debtors  had  for  some  time  past  been  in  financial  dii&oul- 
ties  ;  that  in  June  or  July,  1884,  their  furniture  bad  been 
seised  and  sold  under  an  execution;  that  the  debtors 
had  continued  to  carry  on  business  after  knowing  them- 
seWes  to  be  insoWent;  that  there  were  no  arailable 
assets  at  the  moment,  and  that  the  assets  which  would 
▼est  in  f^e  trustee  under  the  scheme  of  arrangement 
couristed  whoUy  of  the  estimated  surplus  proceeds  of  a 
Braailian  estate,  which  was  in  the  hands  of  a  secured 
creditor ;  that  it  was  uncertain  how  the  aboTC  contracts 
would  turn  out,  and  that  there  was  no  sTidenee  to  show 
that  any  sum  would  be  earned  by  the  debtors,  or  either 
of  them ;  and  that,  in  view  of  the  fact  that  twenty-four 
petitions  in  bankruptcy  had  been  presented  against  the 
firm  since  July,  1883,  and  of  the  other  matters 
mentioned,  it  did  not  appear  how  the  debtors  would  be 
in  a  position  to  carry  out  the  said  contracts.  In  conclu- 
sion, the  oi&dal  receiTer  stated  that  he  was  not  able  to 
report  that  the  scheme  of  arrangement  was  reasonable, 
or  calculated  to  benefit  the  general  body  of  creditors  ( 
but  that,  save  as  aforesaid,  there  was  no  evidence  of  the 
debtors  having  committed  any  misdemeanour  under  the 
BHtikruptcy  Act,  1883,  or  Fart  II.  of  the  Debtor's  Act, 
1869. 

Mr.  Begistrar  Haalitt  refused  to  approve  the  scheme  of 
arrangement,  and  the  debtors  thereupon  appealed.  Some 
creditors  who  were  in  favour  of  the  scheme  also  appealed 
against  the  registrar's  decision,  and  other  creditors 
supported  the  scheme,  although  not  themselves 
appellants. 

SVifiihw,  QM,t  and  J7.  Reed,  for  the  debtors,  argued 
that  the  power  of  the  court  to  approve,  or  refuse  its 
approval,  of  a  scheme  of  arrangement  under  section  18 
of  the  Bankruptcy  Act,  1883  {vide  in/rd),  should  be 
f  xercised  with  reference  to  the  interests  and  wishes  of 
the  majority  of  the  creditors ;  and  that  ia  this  case  a 
Irtrge  majority  were  in  favour  of  the  scheme,  whiUr.,  in 
the  event  of  an  administration  in  bankruptcy  the 
bnefit  of  the  contracts  would  be  lost  by  the 
creditors. 

Jlighamf  Q.O.^  for  the  appellant  creditors ; 

Cooper  WillU,  Q.C.,  B.  Vaughan  WiUiamB,  and 
Huhie,  for  creditors  supporting  the  scheme. 

Yaie  £s«,  for  the  petitioning  creditor; 

Sidney  Wod/,  for  other  opposing  creditors ;  and 

Arnold  White  [Muir  Mackenzie  with  him),  for  the 
olfidnl  rccf  iviT,  were  not  called  npon. 


The  following  are  the  provisions  of  the  ] 
Act,  1883  (46  &  47  Yict.  c.  58),  which  sn 
the  purposes  of  this  report : — 

Section  18— "(1)  The  creditors  may|Sfcl 
meeting,  •  •  •  by  special  resolution,  raolfi  t 
tain  a  proposal  for  •  ,  •  a  scheme  of  i 
of  the  debtor's  afEaiis." 

"(%)  The   •    •    •    scheme  shall  not  be  ! 
the  creditors   unless  it   is    •    •    •    approisA^ 
court    •    .    ." 

*'(6)  The  court  shall,  before  approringa  . 

hear  a  report  of  the  official  receiver  as  to  the  t 

•    •    •    scheme,  and  as  to  the  conduct  of  thsl 
ft 

"(6)  If  the  court  is  of  opinion  that  tiie  I 
the    •    •    •   scheme  are  not  reasonable,  «r) 
calculated  to  benefit  the  general  body  of  c 
any  case  In  which  the  court  is  requirod  noder  \ 
where  the  debtor  is  adjudged  bankrupt,  to  i 
discharge,  the  court  shall,  or  if  any  saoh  | 
proved  as  would,  under  this  Act,  Justify  i 
refusing,  qualifying,  or  suspending  the  del 
charge,  the  court  may,  in  its  discretion,  refuse  I 
the    •    .    *    scheme." 

Section  28 — "  (1)  A  bankrupt  may,  at  sdj  1 
being  adjudged  iNinkrupti  apply  to  the  ooartforf 
of  discharge.    .     .    ." 

"  (8)  On  the  hearing  of  the  application,  the  e 
take  into  consideration  a  report  of  the  offioitl  i 
to  the  bankrupt's  conduct  and  affairs,  asd  i 
grant  or  refuse  an  absolute  order  of  dischsrg^  fl 
the  operation  of  the  order  for  a  apecified  tisMi  < 
an  order  of  discharge  subject  to  any  eonditioBi:  j 
Provided  that  the  court  shall  refuse  the  T 
cases   where  the   baokrapt  has  committad  i 
demeanour  under  this  Act,  or  Part  II.  o(  U»| 
Act,   1869,  or  any  amendment  thereof,  sail 
proof  of  any  of  the  facts  hereinafter  menti 
refuse  the  order,  or  suspend  the  operatios  of  i 
for  a  specified  time,  or  grant  an   order  of  f 
subject  to  such  conditions  as  aforesaid. 

The  facts  hereinbefore  referred  to  srs>j 
)  That  the  bankrupt  has  omitted  to  1 
books  of  q|count  as  are  usual  and  proper  in  T 
carried    on    by   him,  and    as  sufflcisntly  ' 
baeiness  transactions  and  financial  poilUoi  i 
three  years  immediately  preceding  his  I 

*'  (fr.)  That  the  bankrupt  has  contiQued  1 
knowing  himself  to  be  insolvent.    •    .    ." 

*'  (4)  For  the  purposes  of  this  section 
the  oi&dal  receiver  shall  be  primd  facie  eri 
statements  therein  contained."* 

Lord  EsHBB,  M.B.— Much  has  been  said  is  d 
to  the  opinion  of  a  large  proportion  of  tfas  < 
That  is  an  old  argument  applicable  to  the  ]   ' 
the  old  Bankruptcy  Act.     But,  in  my 
Bankruptcy  Act,  1883,  was  passed  becaaia  it  t 
by  experience  that  a  majority  of  creditors  wu  i 
trusted,  and  that  creditors  were  often  csrelasi,f' 
to  agree  to  a  scheme  simply  because  tbeyo 
it  offered  a  possible  chance  of  earing  somethiafl 
the   wreck.     With  that   in  riew,  the  prsMot  Jf 
passed,  its  object  bdng  to  put  into  the  bsafrf 
court  a  oontrolUng  power  over  these  sobefflM  of  i 
ment,  so  that  the  approving  majority  of  ^Vl  j 
might  be  protected  against  themselfsf,  »  ml 
opposing  minority  against  the  majority,  and  thatij 
careful  administration  might  be  enfoieed.  Thii^ 

•  NoTB.— In  Ex  parte  CamfiMl,  In  re  Wd 
a  B.  D.  813,   33  W.  R.  Dig.  14,  the  Owrt  «J  . 
dedded  that  the  oifidal  reodfer's  report  is  ;in*J^ 
evidence  for  the  purposes  of  section  18,  loh ' 
as  well  HS  for  the  purposes  of  section  8S. 


"(3) 
"(a.) 
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tbe  o^'aet  of  the  Act,  we  must  Bee  mbat  means  have 
been  adopted  to  cany  it  oot.  Firsts  an  official  receiver 
if  appointed,  and  it  is  provided  that  bia  report  is  to  be 
ffiikdfacie  evidence  of  the  matters  stated  in  it.  This  is 
in  order  that  the  court  maj  not  be  compelled  to  rely 
vpon  the  opinions  of  the  creditors.  Then,  further  to 
cirry  ont  the  object  which  it  had  in  view,  the  Legislature 
bss  provided  that,  where  the  creditors  have  agreed  to  a 
seheme  of  arrangement,  the  court  is  not  to  be  satiefled  bj 
the  agreement  of  the  majority  of  the  creditors,  or  by  the 
fset  that  so  many  creditors  representing  such  and  such 
m  amount  of  debts  are  in  favour  of  the  arrangement, 
ir  the  court  is  of  opinion  that  the  terma  of  the  scheme 
lie  not  reasonable,  or  that  the  seheme  is  not  calculated 
to  benefit  the  general  body  of  creditors,  then  the  court  is 
to  refuse  to  approve  the  scheme.  Then  again,  besides 
tbe  foregoing  grounds  for  refusal,  if  it  is  found  that  the 
dehtor*s  conduct  has  been  such  that  the  court  is  required 
to  refuse  to  grant  him  his  discharge,  the  court  shall 
Rfose  iU  approval  to  the  scheme.  And,  lastly,  we  come 
to  mother  provision  intended  to  protect  what  I  may  call 
ths  morality  of  trade.  If  any  such  facts  are  proved  as 
w)iild  Justify  the  court  in  refushig,  qualifying,  or  sus- 
pending the  debtor's  discharge,  the  court  may,  in  its 
duK^etion,  refuse  to  approve  the  scheme.  That  is  to  say, 
V  the  coadnct  of  the  debtor  is  such  that,  supposing  there 
vf  re  no  scheme  of  arrangement,  the  court  would  ref  use^ 
quU/j,  or  suspend  the  order. 

Now  here  a  scheme  has  been  proposed,  and  it  depends 
vpon  the  facts  to  which  it  is  to  be  applied  whether  the 
icheme  is  to  be  considered  a  reasonable  one.  The 
sebtois  have  entered  into  large  contracts  and  obtained 
wige  conceasiona  in  foreign  countries.  Hisfortuues 
Mve  happened,  and  have  brought  them  into  such  a 
pmition  that  not  only  have  twenty-four  bankruptcy 
peutlons  been  pTesented  against  them,  but  even  the 
mitore  of  their  house  has  been  taken  in  execution, 
nwfore,  the  pcMition  is  such  that,  whilst  the  debtors 
■"•upon  their  bands  large  contracts  requiring  a  large 
«%  of  capita),  they  have  neither  the  means  nor  the 
•wit  necessary  for  carrying  out  those  contracts.  No  one 
;'^y  to  pledge  his  oath  that  he  is  willing  to  advance 
•"■  the  neceeaary  funds ;  no  evidence  of  the  kind 
||"*bssn  adduced.  The  scheme  proposes  that  these  con- 
■^  shall  be  carried  out  by  the  debtors.  What  do 
»^  offer  to  the  creditors  P  Merely  that  a  certain 
P^on  of  the  net  profits  which  may  be  derived  from 
w  contracts  shall  be  set  apart  for  the  benefit  of  the 
CKdltors  during  the  next  three  yeate.  The  official 
>^c«'?er  reporto  that  it  does  not  appear  that  the  debtors 
eottW  carry  on  the  contracts,  and  that  there  is  no 
•Tiaence  that,  if  carried  on,  any  money  would  be  earned 
Jy  the  debtors.  There  is  thus  no  evidence  that  any 
22??^  ^®'*^*  ^  received  by  the  creditors,  and  the 
^l  receiver  was  unable  to  report  that  the  scheme 
*V^  reasonable  one,  or  that  it  was  calculated  to 
"f«flt  the  general  body  of  creditors.  Taking  these 
^^  into  consideration,  I  think  that  this  scheme  of 
l^gement  ia  wholly  unreasonable.  It  is  a  mere 
J^JJ**  chance,  and,  if  the  court  aUowed  it  to  be 
Wed  into  eltec^  the  only  result,  in  my  opinion,  would 
"  *•*  «*»»«  debts  would  be  contracted  by  the  debtors 
2>  other  creditors  would  suffer.  If  it  is  not  a  reason. 
"^»Qhsme  it  is  not  calculated  to  benefit  the  creditors. 

^  'apposing  this  court  thought  that  this  was  a 
J"|*ftt  view  of  the  scheme,  then  one  comes  to  the 
■Jjwlonary  power  which  is  vested  in  the  court.  To 
"/•ittd,  the  debtors  carried  on  their  business  recklessly 
"J^iniproperly.  They  have  committed  that  not  slight 
]^  which  is  struck  at  by  section  28  of  the  Act  of 
DiTr*  *  *•»  ^^^  ^•^^  emitted  to  keep  ordinary  f 
gy»  socount-books.     What  was  required  was  not 

ry  ^y  ibould  have  a  mere  ledger  at  each  of  their 

^  <^t  bniiness  in  different  parte  of  the  world,  show- 


^Jwhat 


Was  the  business  at  the  particular  place,  but 


that  they  should  have  at  their  head  office  a  book  to 
show  what  was  the  state  of  their  business  with  regard 
to  all  the  oontracto  which  the  firm  undertook.  Hero 
there  was  no  such  book.  The  proper  method  of  keeplDg 
such  books  has  been  often  enunciated  by  the  court.  It 
should  be  one  which  will  enable  an  ordinary  business 
man  to  see,  without  difficulty,  the  position  of  affairs  ; 
not  one  which  necessitatss  a  prolonged  inquiry  by  an 
accountant.  In  what  appeared  before  the  official  receiver 
there  is  strong  evidence  that  in  this  case  the  debtors' 
citenoes  were  of  a  serious  nature.  They  have  under- 
taken burdensome  oontracte  which  cannot  be  carried 
ont  without  means ;  yet  they  have  been  compelled  to 
allow  their  furniture  to  be  taken  in  ezecutioo.  It  is 
idle  to  say  that  they  are  saved  from  insolvency  beoaosa 
such  oontracte  can  be  carried  out.  Their  conduct  has 
not  been  that  of  good  and  careful  traders,  for  they  have 
been  guilty  of  offences  under  section  28  of  the  Act.  So 
that,  even  If  this  scheme  had  been  approved  by  the 
registrar,  it  would  have  been  the  duty  of  this  court,  on 
these  grounds,  to  have  refused  ite  approval.  It  seems 
to  me^  therefore,  that  on  every  ground,  with  a  view  to 
the  proper  protection  of  the  majority,  as  weU  as  the 
minority,  of  the  creditors,  and  to  the  maintenance  of 
the  morality  of  trade,  the  court  is  bound  to  say  that 
thia  scheme  of  amngement  ought  not  to  be  approved. 

Ldtdlbt,  L.J.— The  scheme  which  we  have  to  con* 
aider  is  one  which  has  oonsiderable  support  from  the 
oreditoR .  The  first  thing*  which  we  have  to  see,  how- 
ever, is  whether  the  scheme  is  a  reasonable  one,  or  cal- 
culated to  benefit  the  general  body  of  the  creditors.  I 
think  that  the  view  which  the  majority  of  the  creditors 
have  teken  is  tiiat  this  scheme  was  the  last  chance  which 
they  would  have  of  recovering  some  of  their  lo«s.  There  is 
nothing  to  show  that  the  scheme  would  be  more 
proflteble  to  the  creditors  than  an  administration  in 
bankruptcy ;  and  I  am  much  struck  by  the  fact  that 
it  does  not  appear  how  the  scheme  is  to  be  carried  out. 

Then,  again,  it  has  been  found  that  the  debtors 
have  not  kept  proper  books  of  account.  Section  18  of 
the  Bankruptcy  Act  not  only  requires  that  a  scheme  of 
arrangement  shaU  receive  the  approval  of  the  court, 
but  it  says,  also,  that,  before  approving,  the  court  is  to 
hear  a  report  of  the  official  receiver  as  to  the  conduct 
of  the  debtors.  That  is  something  quite  apart  from  the 
viewa  of  the  creditors.  If  the  court  thinks  that  the 
debtors  have  behaved  improperly,  it  is  ite  duty  to  refuse 
to  approve  the  scheme.  Here  the  debtors  have  pro- 
duced only  books  of  account  which  form  an  undigested  mass 
of  figuree ;  and  the  report  further  states  that  they  con^ 
tinned  to  carry  on  business  after  they  must  have  known  c»r 
their  insolvent  position.  In  my  opinion  the  registrar'd 
deciaion  was  right,  and  this  appeal  should  be  dismissed. 

LoPBS,  L.J. — In  this  case  the  material  proviaions  of 
the  Bankruptey  Act  are  sections  18  and  Sd.  Put  shortly, 
I  think  the  object  of  the  Legislature  in  passing  those 
sections  was  to  protect  a  pmdent  minority  of  the 
creditors  against  a  reckless  uMJority,  and  to  protect  the 
reckless  majority  aigprinst  themselves.  That  object  is 
carried  out  by  requiring  the  approval  of  the  court  to  any 
aoheme  of  arrangement,  and  by  requiring  that,  before 
approving,  the  court  is  to  hear  the  official  receiver** 
report  as  to  the  scheme,  and  also  as  to  the  conduct  of  the 
debtors.  Here  the  offidal  receiver  reported  both  against 
the  terms  of  the  scheme  and  the  conduct  of  the  debtors. 
Upon  that  the  registrar  refused  to  approve  the  scheme, 
and,  having  regard  to  the  facte  of  the  case,  I  think  he 
exercised  his  discretion  rightly. 

Anwld  WhUe  asked  for  the  offidal  reoeiver'a  coste  of 
appearing  upon  tho  ai»peaL 

He  referred  to  E»  parte  OampheU,  In  re  WaUac^^ 
15  Q.  B.  B.  218,  88  W.  B.  Big.  li. 

Pxa  OimuM.— The  court  has  before  stated  that  it  will 
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not  enooarage  the  appeamnoe  of  a  person  whose  ooste 
would  come  ont  of  the  eatate.  The  cd&olal  reoeWer  Ib  an 
offtoer  of  the  oourt  whoie  duty  is  discharged  wlien  he 
hae  made  a  report ;  and,  as  a  general  rnle,  and  in  the 
absence  of  apedal  ciroamstanees,  he  ought  not  to 
appear  nnlees  the  oonrt  reqnests  that  he  should  do  so. 
We  think  that  his  appearanoe  In  this  ease  was  unneoes- 
sar/y  and,  therefore,  the  costs  of  his  appearanoe  will  not 
be  allowed. 

.   Appmil  dinniaied. 

Solicitors  for  the  debtors,  Q.  8.  tb  E.  Brandon. 

Solidton  for  the  creditors  appealing  or  supporting 
the  appeal,  F099  A  Ledictm  ;  Ingkf  Ow>per,  A  Solmt$  ; 
LunUeg  dl  Lumky. 

Solicitors  for  the  petitioning  creditor,  LtUs  Brothers, 

Solicitor  for  the  oreditcm  opposing,  Q.  OcMe. 

Solicitor  for  the  ofBoial  receirer,  W.  IT.  Aldridgei 


ttom  Q«  B,  BiT.  (&  Q.  B.  BiT.} 


March  9,  80. 


Praettce-^tnUrpteader — Summary  dwisi&n  of  master'^ 
Re/uBol  to  direct  an  issue — Right  of  appeal  to  judge 
— Appealto  Oourt  of  Appeal — Ord,  54, rr.  12,  21; 
ord.  57,  rr.  8, 11. 

A  moiter  on  an  interpleader  $ummoM  ref need  to  direct 
an  i$9ue,  and  decided  to  diepoee  of  the  merits  of  the  claim 
in  a  summary  vfay  under  ord.  57,  r.  8,  adjourning  the 
iummonsfor  the  attendance  of  wOneeiee^ 

Beld,  that  thie  woe  a  ewnmary  decision  on  an  ititer" 
pleader  summons  toithin  Waterhouse  v.  Gilbert,  15 
Q.  B.  D.  669,  38  W.  R.  Dig.  158,  and  ^atno  appeal  lay 
fo  the  Oourt  of  Appeal. 

Heldf  by  the  Queen's  Bench  Division,  t?uU  there  was 
no  appeal  from  the  Master's  decision  to  the  fudge  at 
ehaniberSf  the  decision  being  final  under  ord.  57,  r>  11 ; 
but 

Semble,  by  the  Court  of  Appeal,  that  the  wards  **  the 
court  or  a  fudge,"  in  ord.  67,  rr.  8, 11,  do  not  refer  to  tAa 
mcuter,  but  only  to  the  Divieional  Oourt  or  the  Judge  at 
chambers;  that,  therefore,  the  master^s  decision  was  w^ 
final  under  ord.  67,  r.  11 ;  and  that  an -appeal  lay  from 
his  decision  to  the  Judge  at  chambers  under  ord.  54,  r. 

Certain  goods  were  seioed  in  execution  to  satisf  j  a 
judgment  for  £43  against  the  defendant,  and  claimed 
hj  the  defendant's  wife  as  her  separate  property.  The 
sherill  haying  taken  out  an  interpleads  summons,  the 
execution  cr^itors  requested  the  master  to  dispose  of  the 
merits  in  a  summary  way  under  ord.  57,  r.  8,  while  the 
claimant  asked  the  master  to  direct  an  issue.  The 
master  refused  to  direct  an  issue,  and  adjourned  the 
case  for  decision  before  himself  in  a  summary  way. 
The  claimant  appealed  from  this  order,  but  Field,  J.,  at 
chambers,  held  that,  under  ord.  57,  r.  11,  there  was  no 
appeal. 

The  claimant  appealed. 

March  9.— i7.  D.  Bonsey,  for  the  claimant. — When 
the  master  has  decided  a  case  summarily  under  ord.  57,  r. 
8,  there  may  be  no  appeal  to  the  Judge  at  chambers : 
ord.  57,  r.  11.  But  a  discretion  is  given  to  him  by  rule 
8  of  that  order  as  to  whether  he  will  dispose  of  the 
dase  summarily,  and  from  his  decision  on  that  point 
there  is  an  appeal  under  ord.  64,  K  81*  *^  Decision  "  in 
mle  11  refhrs  to  the  summary  dedsion  mentioned  in 

(a.}  Beported  by  A.  F.  Pb&ostal  Kibf  and  W.  F. 
Bab&t,  Esqs.,  Barrister8-at*Law. 


appeal,! 


rule  8,  and  not  to  the  exercise  of  the  msstH^il 
in  ordering  a  summary  hearing.    The 
to  have  the  caae  tried  by  a  Judge  and  juij,  1 
there  ia  an  appeal  in  certain  cases. 

Chre,  for  the  execution  creditors.— The  esn^ 
adjourned  for  the  conTenience  of  the  1 
no  witneasea  preaent.    The   deeiaiou  to  1 
summarily  and  the  summary  disposal  of  I 
in  reality,  one  transaction,  and  so  there  if  1 
appeal. 

GnoTs,  J.— I  do  not  think  that  it  is  ] 
get   over   rule  11  of  the  order.    If  ^e  1 
heard   the  case  under   ord.    67,  r.   8, 
it  in  a  summary  manner,  it  is  clear,  by 
neither  party  could  appeaL    Acoordiag,  1 
Bonsey's  argument,  either  party  might  ( ' 
to  be  decided  summarily  and  then 
he  did  not  appeal  against  the  master's 
matter,  but  against  his  decision  to  dispose  < 
summarily.    All  that  the  master  really  (' 
joum  the  case  to  a  certain  fixed  day  for 
then  summarily  deciding  it.    I  do  not  tUi 
of  adjournment  is  appealabla»  and  this 
therefore,  be  dismissed. 

SrapHsir,  jr.— >I  am  entirely  of  tiie  ass 
think  that  there  is  no  order  here  which  can  1 
against.    The  only  order  mado  by  the 
the  adjournment  of  the  case. 

Appeal  dismisied. 

From  this  decision  the  claimant  appealed* 

March  30.^J7.   D.  Bonsey^  for  the  1 
merits  of  the  case  have  never  been 
master  had  disposed  of  the  merits  inai 
it  has  been  decided  by  Field,  J.,  that  then  h  J 
Weeterman  v.  Bees,  28  Solioitobs'  Joubxai*! 
1883,  p.  228.    But  here  the  master  did  1  ' 
the  merits  summarily,  but  only  decided  1 
do  so  on  a  future  day  to  which  he  adjou 
From  that  decision  there  ia  the  ordinaiy  i 
given  by  ord.  64,  r.  2li     Ord.  54,  r.  12,  fl 
the  authority  of  a  Judge  in  most  oases,  i 
pleader,  and  rule  21  givea  an  appeal  froo  J 
Ord.  57,  r.  11|  therefore,  doea  not  apply* 
MB. — How  can  we  entertain  this  app 
ciaion  in  (Vaterhouec  v.  Gilbert,  15  Q. 
W.  B.  Dig.  158  ?]    In  that  caae  the  meri 
had  been  diapoaed  of  by  the  maater.    Heii| 
ordinary  right  of  appeal  from  the  maater,  1 
or  order  has  taken  away  that  right  of  appeii*  1 

Oore,  for  the  execution  creditors.— If  thai 
at  the  time  summarily  disposed  of  tb^  i" 
would  have  been  no  appeal  from  him.    It  < 
any  difference  that  he  has  adjourned  tiia  1 
decision  is  still  a  decision  in  a  summsty  1 
even  where  the  master  hae  disposed  of  tits  b 
marily,  there  might  always  be  an  appeal  vr" 
tion  whether  or  not  the  master  ought  to  1 
of  the  case  summarily.    This  woalJ  \»^^ 
venient     [Lord  Eshbb,  M.R.— Do  the  wofdi 
or  a  judge,"  in  ord.  57,  rr.  8,  11.  »pply  ^ti 
all  f    And,  if  not,  does  not  ord.  64,  r.  SI,  f" 
in  all  cases  to  the  Jadge  at  ohambenf] 
include  the  maater,  who  has  the  same  jo 
this  purpose  aa  a  judge  at  ohamben,  asdwjt  * 
hia  decision  final.    At  any  rate,  Wet^heeti^- 
appliee,  and  no  appeal  lies  to  this  ooart 

He    dted    Turner  v.  Bridgdtf  80  W.  »• 
Q.  B.  D.  55. 

Bonsey,  in  reply,  cited  Foster  ?.  i&ii»i'**1 
Q.  B..  767,  28  W.  B.  Dig.  64. 

Lord  StoB,  H«B.--An  fnteipbidtf 
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l\j  the  therifly  and  on  its  coming  before  the 
||i  daeidsd  not  to  gnnt  an  ifsne,  but  to  hear  the 
ilj,  and  he  adjourned  the  aummons  merely 
||eipo0e  of  giTiag  the  patttea  time  to  prepare  the 
i  k  tbe  case.    The  aommona  oame  b/  waj  of 
» Field,  J,^  at  ohamben,  and  he   decided 
^  laj  front   the  maater  to  the  jadge  at 
^Aeeaae  waa  then  taken  to  the  BifiBional 
^iftiKmt  entertaining  the  qneetion  whether 
I  right  or  wrong,  alao  held  that  no  appeal 
The  eaae,  therefore,  cornea  before 

I  that  aeenaa  to  be  raised  is  thia— aaanming 
1 1»  tUa  court,  ia  there  an  appeal  in  this  caae 
'  k  of  tiie  maater  to  the  Judge  at  chambers  P 
I  apen  the  tme  construction  of  ord.  67,  rr. 
Ilid  Old.  64,  rr.  IS  and  21.  Kow  it  ia  argued 
aa  by  ord.  64,  r.  12,  the  master  has 
I  to  hear  anything  which  a  Judge  at  chambers 
lapmsly  forbidden  by  that  rule  (and  inter- 
t  forbidden),  and  aa  the  maater  haa  authority 
'ka  matter,  ord.  67,  r.  11,  appliea  to  the 
Ipraienta  an  appeal  from  hia  decision  to  the 
nbeis.  That  may  be  contested  thus :  that 
I  not  apply  to  a  master  at  all,  but  only  to  the 
iJodge,  and  mle  11  only  says  that  the  decision 
tor  a  Judge  ia  to  be  final.  The  contention, 
Iwhioh  ia  raiaed  fa  thia,  whether  the  words  in 
rths  court  or  a  Jndge,"  apply  to  a  master. 
'  :  54  appliea  to  a  master  in  terms,  and  rule  12 
"  r  to  a  maater  to  tranaact  all  auch  buaiueta 
I  all  inch  authority  and  juriadiction  aa  might 
'  or  ezerdsed  by  a  Judge  at  ehambera,  with 
But  rule  21  of  the  same  order  gives 
lt»  ttie  Judge  from  any  order  or  decision  of  a 
^  rales  hftTe  the  effect  of  an  Act  of 
1]  iapohkt  of  fsMt  they  are  merely  taken  from 
%ni;  31  Yiot.  c  08,  regukting  basineaa  at 
I  rule  21  being  a  copy  of  part  of  aection 
k  kii  been  repealed,  but  it  is  replaoed  by 
•  Baffflider  54  doea  not  alter  the  juriadiction 
^  CI  a  jndg;e ;  it  dealt  entirely  with  the 
I  ike  maater  is  not  the  court  or  a  Judge. 
[  npreseiou  meana  the  Divisional  Oourt,  or  a 
Bben,  and  a  master  is  distinguished  from 
1 54,  it  being  expressly  provided  that  an 
Ilia  from  him  to  the  judge  at  chambers.  The 
^^  T.  Edwards  has  been  cited  to  us,  where 
1  Court  held  that  the  words  in  section  49  of 
Act,  1873,  referring  to  the  court  or  a 
I  lot  iaelude  the  master.  For  reaaona  to  be 
Ufm,  it  ia  not  open  to  ua  to  give  a  Judgment 
*P^t.  But  it  would  require  most  careful  con- 
^J*^  aaying  that  ord.  57,  r.  11,  appliea  to  a 
I  Vnathsr  rather  it  does  not  apply  simply  to  a 
leaatt  or  a  Jndge  at  ehambera,  and  whether 
hfj.  ^^  ^^^  altera  order  64.  But  when  we 
1^  lodge  at  ehambera,  if  hia  decision,  whether 
^•Ppsalfrom  the  maater  or  not»  ia  a  decision 
^  way,  then  under  ord.  57,  r.  11,  no  appeal 
mJ}l  leave,  from  hia  dedaion  to  the  Divisional 
|AdedaionisfinaL 

CQOMs  the  question  whether  there  ia  any 
>  The  caae  of  Waterhouse  v.  Gilbert  eeems 
Badcdaion  of  thia  oourt  that,  in  raqpeot  of 
>«aan  bterpleader  summons  which  amounts 
^^JyWsion,  even  if  there  is  an  appeal  to  the 
MJonrt,  then  is  no  appeal  here.  If  this  deeision 
I  iu?  ^  *  aommary  way  no  appeal  lies  here. 
^Wk  that  the  attempted  diatmotion  put  by  Mr. 
iy|!^^«b  and  it  ia  impoaaible  for  nato  say  that, 
^TOdsdston  ia  a  dedaioa  in  a  aummary  way, 
lT"^  ^Aieh  fonae  a  atep  towaida  that  aummary 
^d^^^'  also  enmmaiy.  I  think,  therefore. 
^«eiilo&  vai  g  daoklon  in,  a  aummary  way,  and 


that  we  have  no  Jurisdiction  to  entertain  this  appeal ; 
but,  at  the  same  time,  I  do  not  wish  to  acquiesce  in  the 
view  that  there  is  no  aj^peal  from  the  master  to  the  judge 
at  chambers.  It  seems  to  me  that,  by  ord.  64,  r.  2 1 , 
there  is  an  appeal  from  every  decision  of  a  maater,  and  i& 
was  never  intended  to  make  his  decision  in  an  inter- 
pleader matter  final. 

LiNDiiBT,  L.  J.^I  cannot  aee  how  we  can,  consistently 
with  our  deeision  in  Waterhouie  v.  OUberif  entertain  this 
appeaL  We  should  be  only  confusing  matters  if  we 
acceded  to  Mr.  Bonaey's  argument.  The  master's 
decision  was  a  decision  on  an  interpleader  summons  in 
a  summary  way,  his  decision  being  that  he  would  dispose 
of  the  merits  of  the  case  summarily.  I  am  bound  to 
aay,  however,  that  there  haa  been  a  mistake  made  in  the 
case.  In  my  opinion  there  is  a  right  of  appeal  from  the 
master  to  the  judge  at  chambers.  Because  the  master 
ia  empowered  under  ord.  64,  r.  12,  to  do  certain  thinga, 
and  to  exercise  certain  jurisdiction  which  otherwise  a 
judge  oould  only  ezeroise,  it  doea  not  follow  that  he  ia 
thereby  made  "  the  court  or  a  judge."  He  ia  not  thereby 
made  '*  the  oourt  or  a  Judge  "  within  order  67,  and  his 
decision  is  not  made  final  by  rule  11,  and  the  ordinary 
right  of  appeal  exists  under  ord.  64,  r.  21. 

LoFB8,L.J. — ^In  thbcasethe  master  decided  not  to  grant 
an  issue,  but  to  dispose  of  the  merits  of  the  case  summarily. 
I  cannot  adopt  the  view  that  he  did  not  act  summarily. 
He  did  ezercUe  his  summary  jurisdiction  when  ho  refused 
to  direct  an  Issue.  We  must  consider  whether  in  such  a 
case  an  appeal  does  not  lie  from  the  master  to  the  judge 
at  chambers.  To  decide  that  question  we  must  first 
consider  ord.  64,  rr.  12,  21.  Hule  IZ,  gives  the  master 
the  same  Jurisdiction  as  a  judge  at  chambers,  except  in 
certain  apecified  matters ;  and  rule  21  gives  a  right  of 
appeal  from  every  order  or  decision  of  a  master  to  a 
judge  at  chambers.  Then  we  have  to  consider  ord.  67, 
rr.  8, 11.  Rule  8  givea  **  the  oourt  or  a  judge  '^  power  to 
dispose  of  the  merits  of  the  daim  in  a  summary  way, 
and  rule  11  makea  the  decision  of  '*  the  oourt  or  a  Judge  " 
final  and  conclusive.  Now,  I  am  clearly  of  opinion  that 
when  that  rule  speaks  of  "  the  decision  of  a  court  or  a 
judge,"  it  does  not  in  any  way  refer  to  the  master ;  and, 
therefore,  to  my  mind  the  argument  is  irresistible  that 
there  is  an  appeal  from  the  master  to  t)ie  judge  at 
chambers  under  ord.  64,  r.  21.  It  is  quite  true  that  the 
queation  is  not  directly  before  us,  but  I  have  no  hesita- 
tion in  expreasing  an  opinion  upon  it. 

The  next  question  Is  whether  there  is  an  appeal  to 
this  court.  I  will  now  assume  that  the  decision  was 
that  of  a  jndge  at  chambers.  WaterJwuse  v.  Qilhert  is 
an  authority  that  no  such  i^peal  lies.  Therefore,  our 
Judgment  must  be  that  we  haye  no  jurisdiction  to  enter- 
tain this  appeal. 

Appeal  diamissBcL 

Solicitor  for  the  claimant,  A.  Q  DUton. 

Soiidtota  for  the  execution  creditors,  Bompoif  BUehoff 
A  Oo. 
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Masok  v.  Westobt.  (a.) 


[April  3. 


Mortgagee  in   poueeeion '■^  Beeeiver'^Jtidicaiure    Act, 
1873  (36  (b  37  Via.  c.  66),  a.  25,  aui-ieelton  8. 

^  ^r0<  mortgagee  in  poseeaeion,  who  Aod  in  her  hands 
aurpluB  rente  after  payment  of  interest  and  coete,  made 
an  application  (supported  hy  suhseqitent  incumhranctn) 
for  the  appointment  of  a  receiver. 

Held,  that  the  appliccUion  should  he  granted. 

Motion. 

The  plaintiff  waa  fint  mortgagee  of  freehold  property 
in  Lincolnshire,  belonging  to  two  persons  as  tenants  in 
common. 

The  interest  on  the  mortgage,  wbieh  was  f6r  £3,000  and 
interest  at  four  per  cent.,  was  not  paid,  and  on  the  27th  of 
Jnne,  1885,  the  plaintiff  took  posseesion  of  part  of  the 
mortgaged  premises,  and  on  the  21st  of  July  she  took 
possession  of  the  remaining  part.  She  professed  her 
readiness  to  aooonnt  as  mortgagee  from  those  dates. 

Shioe  then  she  had  received  a  year's  interest  due  on 
the  1st  of  July,  1885,  and  had  also  reoeiTed  rents 
amounting  to  £285.  Out  of  this  sum  she  had  retained 
interest  and  costs,  and  now  had  in  her  hands  a  balance 
of  £57  Os.  id. 

The  property  required  an  immediate  outlay  for  repairs, 
and  had  decreased  in  Talue  so  as  to  be  worth  less  than 
£3,000. 

Hemming,  Q.C,  and  Nalder,  now  moTed  for  a  re- 
ceiyer,  relying  on  the  Judicature  Act,  1873,  s.  25,  sub- 
section  8. 

Warrington,  for  a  second  mortgagee  for  £500  of  the 
entirety,  and  a  third  mortgagee  for  £1,100  of  part  of  the 
mortgaged  premises,  supported  the  application. 

Marten,  Q.O.,  and  BiseiU,  for  the  mortgagors. — It  is 
not  right  that  a  mortgagee  in  possession  should  put  the 
estate  to  the  expense  of  a  recelTer. 

Baoon,  Y.O. — ^In  my  opinion  it  is  dear  that  the  plain- 
tiff is  entitled  to  have  a  receiyer  appointed.  One  object 
of  the  Act  was  to  relieye  a  mortgagee  from  the  great 
burden  imposed  upon  him  if  he  took  possession.  The 
mortgagee  here  is  alarmed  at  the  obligation  imposed 
upon  her  of  dealing  with  other  mortgages  on  the  prop- 
erty of  which  she  is  the  first  mortgagee.  It  is  said  that 
the  costs  of  appointing  a  receiyer  would  be  great,  but 
that  cannot  be  helped.  The  mortgagee  acting  on  her 
own  right  enters  into  pgsseasion  because  she  cannot  get 
her  interest.  It  is  not  disputed  that  she  has  received 
more  than  the  amount  of  ber  interest.  That  amount 
she  has  retained,  and  the  surplus  in  her  hands  she  ought 
to  pay  to  the  receiver  when  appointed.  A  receiver  is  for 
the  benefit  of  all  parties,  and  I  think  the  mortgagee  is 
entitled  to  what  she 


Solicitors,  OoUyer^Bristow,  Withers,  Bussell,  A  Hill, 
for  Freer,  HeU,  A  HeU,  Brigg,  Lincolnshire;  Scott  ik 
Co,,  for  Plaekett,  Gainsborough. 

(a.)  Reported  by  B%  0.  RoI*bb,  Eeq.>  Bardstcr-at-Law. 


Chan.  Div.  ] 
North, 


Div.  I 
b,J.  ] 


Manhi8,lM 


HueHxs  9.  TWIBDSV.  («.) 

Partnership'-Firm  of  idtieUors — Nt^ligmis 
— Fraua^Seope  of  hueineea — LiMUy  i 
Statute  of  Limitations  (21  Jac  1,  c.  l(Q,ii| 

In  1869   P.,  one  of  ihe   partners  of  i 
soliciton,  induced  the  plaintiff,  one  of  i'  ' 
invest  a  sum  of  £3,400  on  Uie  eeeuritif  of  i 
houee,  which  hdonged  to   P.  etthfect  to  aj 
tenancy,    A  memorandum  of  depoeit  was  \ 
plaintiff,  P.   retaining  the  deeds  in  iUi  i 
sion.      In    1875  P.,    concealing  the 
equitahle  mortgage  to  the  plaintiff,  made  §\ 
gage  to  another  person,  which,  under  ike  < ' 
took  priority  over  the  plaintiff  $  charge, 
fell  in    valuCf    and    P.     aheeonded  m 
regularly  paid  interest  to  the  plaintiff  up  I 
In  an  action  by  the  client  agcUnst  the  sarvn 
and  the  executors  of  two  deceased  partwrt  to  j 
liable  for  the  loss  incurred  through  the  i 
fraud  of  P., 

Held,  that  the  investment  in  1869,  on  as 
andum  of  deposit,  amounted  only  to  negli 
the  firm  was  liable,  but  the  Statute  of  Lit 
Jac.  1,  e.  16),  s,  8,  barred  the  remedy.  ^] 

Hdd,  also,  that  the  firm  was  not  liaXUfst 
of  P.  in  1875.  ^, 

Redgrave  v.  Hnrd,  30  W.  R.  251,  20  0L~ 
mented  on. 

Trial  of  action. 

This  was  the  trial  of  an  action  brought  hf 
tiff,  Lloyd    Warren  Oeorge   Hughes, 
Edward  Twisden,  the  surviving  parfoer  «f' 
Bolidton,  Parker,  Hayes,  Barnwell,  k 
executors  of  two  deceased  partners,  to  hsw 
that  the  defendants  vrere  Jointly  and 
make  good  to  the  plaintiff  a  sum  of  £S,4M 
the  firm,  and  lost  through  the  negligaoes 
Oharles  Lewes  Parker,  a  member  of  the 
indemnify  the  plaintiff  against  aU  loss 
by  reason  of  Parker's  fraud. 

The  plaintiff  was,  in  the  year  1869, 
property  represented  by  a  sum  of  £3,557 
in  court  to  his  credit,  and  being  the  pi 
land  in  Anglesey,  which  had  ^n  sold 
a  suit  of  Barnwell  v.  Iremonger.    Pari 
acted  for  the  plaintiff  and  other  memben  d} 
in  this  suit  and  for  many  years  previooi^  *^ 
the  partner  who  conducted  the  plaintiifa ' 

The  plaintiff  attained  the  age  of  twei 
1867,  and  in  May,  1869,  ezeented,  at  tha 
Parker,  and  nnder  the  oiroumstances  stated  it 
ment,  a  disentailing  deed  of  the  piopert/  viM 
the  money  in  oourt  being  invested,  *^^J 
instance,    on    the    security   of  a  leseeheli j 
Eton,  which  Parker  represented  as  held  bj  s  H 
his  on  a  renewable  lease.    The  lease  of  ths| 
fact,  was  granted  by  the  Provost  and  CoOj^ J 
for  forty  years  from  the  25th  of  Hsiebi  IMI 
longed  to  one  Jane  Paricer  for  life,  aodssbjactr 
0.  L.  Parker  absolutely,  but  by  virtae  of « 
Schools  Act,  1868  (31  k  32  Tict  e.  118),  a  lU 
renewable,  though  prior  to  that  Act  iheeenep^ 
had  been  in  the  habit  of  renewing  '^dW 
plaintiff  accordingly  gave  a  power  of  sttoivV  * 
Parker  andT.  E.  Twisden  (another  "^^  V 
to  receive  the  money,  and  it  was  peid  •»  ■  ■ 
them,  £38  7s.  lOd.  being  remitted  to  the  pk 
as  to  the  reddne,  amounting  to  £3,400  {dm 


»residae, 
(a.)  Bepcrted  by  J. 


ting  I 

W.  Obbxo,  Biq.» 
Law. 
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eof ta),  the  plaintiff  wm  informed  bj  Furker  that  it  had 
been  ioTeeted  aa  arranged.  Parker  at  the  lame  time 
forwarded  to  the  plaintiff  a  memorandum  in  the  follow- 
iog  terms :— ^  On  behalf  of  Jane  Parker,  of  Benfleld- 
grore,  Berks,  spinster,  and  myself,  I  faerebf  acknowledge 
to  ba?e  this  day  received  of  Mr.  L.  W.  G.  Hughes,  of 
Coed  Hellio,  in  the  county  of  Oamarron,  the  sum  of 
£3,400,  and  that  anch  sum  baa  been  advanced  by  him 
stiaterestat  Ave  per  cent,  per  annum,  payable  half- 
yesrly,  and  that  the  undermentioned  title  deeda  have 
.leea  deposited  with  me,  aa  solidtor  for,  and  that  I  hold 
,tk«ffl  on  behalf  of,  the  said  L.  W.  G.  Hughes,  as  a 
JMizity  for  the  repayment  to  the  said  L.  W.  G. 
^Inghas  of  the  said  aum  of  £3,400  and  intereat. 

"Dated  thia  15th  day  of  July,  1869.  <'0.  L.  Pabxbb." 

[Then  followed  a  aohednie  of  deeds.] 

Jane  Paiker  died  in  August,  1870,  and  0.  L.  Parker 
solely  entiCled  to  the  then  residue  of  the  term  of 
granted  by  the  leaae. 

Id  1875  Parker  concealed  the  existence  of  the 
ifqnitahle  mortgage  of  1869  to  the  plaintiff,  and  borrowed 
11,500  on  a  legal  mortgage  of  the  premises  from  Mn* 
£.  A.  Hayes,  which,  under  the  oiroumatancee,  took 
priority  over  the  plaintiif  s  charge.  Parker  regularly 
Hd  interest  to  the  plaintiff  on  the  £3,400  untU  the  I5th 
l(  January,  1881,  ahortly  after  which  date  he  abeoonded. 
Ib«  value  of  the  aeourity,  which  waa  about  £3,500  in 
1869,  had  fallen  to  about  £2,200  when  the  action  was 
id,  and  waa  not  suiBdent  to  satbfy  Mrs.  Hayes' 
mortgage  and  the  plaintiff's  charge. 

The  plaintiff  took  an  asaignment  of  Mrs.  Hayes'  mort- 
l>g«,  and  brought  thia  action  to  make  Parker's  aurviving 
«o-partner  and  the  exeontora  of  his  deceaaed  co-partners 
liable  for  his  negligence  and  fraud.  The  defendanta 
Jdalttad  the  receipt  by  them  of  the  sum  of  £3,557  4f.  4d. 
kat  pleaded  that»  in  July,  1869,  they  had  discharged 
J^eauelves  of  that  sum  (after  deducting  coeta)  by  paying 
itiffiy  to,  or  aoeording  to  thedirectiona  of,  the  plaintiff. 

■^^»  Q.O.,  and  0.  Lngh  Clare,  for  the  plaintiff.— 
!wiia  a  caae  where  money  haa  been  received  by  the 
lin  for  the  ezpreaa  purpose  of  making  a  specific  invest- 
iMit,  whioh  is  within  the  scope  of  a  solicitor's  business, 
P>A  the  firm  are  liable  to  make  gcod  the  loes.  Blair  v. 
Wey,  2  Phil.  354;  St.  Aubyn  v.  Smati,  16  W.  R. 
.iMd,  L.  E.  3  Oh.  646.;  and  Flumer  v.  Greg<rjf,  L.  B. 
J«  £q.  681,  applj.  Oieather  v.  TicUden,  33  W.  fi.  435, 
XS  Ch.  D.  340,  Agaioat  the  aame  defendants,  ia  dlstlD. 
luishable,  aa  the  deposit  of  bonds  in  that  case  was  not 
vithia  the  ordinary  scope  of  a  aolicitor'B  buaineas. 

^'9hf  Q'C,  and  W.  D.  Rawlins,  for  the  defendants. 
—The  facta  show  two  aeparate  tranaactiona,  that  of  1869, 
^e  iofeatment  on  the  leasehold,  and  that  of  1875,  the 
effecting  of  a  legal  mortgage.  The  foro«er  waa  merely 
r  >«gligencf,  and  to  that  the  SUtute  of  Limitations  (21 
!  ^^  1.  c.  16),  w.  3,  ia  an  anawer.  For  the  fraud  of  1875 
Parker  alone  ia  liable,  and  not  the  other  membera  of  the 
«^>  as  they  bad  diacharged  themaelvea  of  any  liability 
wt  the  money  by  payment  of  it  to,  or  according  to  the 
wrections  of,  the  pUintifl  in  1869. 

<%e7  cited  Ooomer  v.  Bromley,  5  Be  G.  &  8m.  532  ; 
^«  parU  Eyre,  1  PhU.  227  ;  Bishop  v.  OounUu  of 
;''«y.2  W.  R.  247,  2  Drew.  14;  Howell  yr,  Foung,  5 
J*  *  C.  259 ;  and  Weetern  Bank  of  Scotland  v.  Addie, 
^«  H.  1 H.  L.  Be.  145,  15  W.  R.  H.  L.  Dig.  14. 

^^,  Q.G.,  replied. 

Doibg  the  argoment  the  paasage  ftom  the  Jadgment 
?fw  G.  Jeeael  in  Bedgrave  ▼.  Bwrd,  quoted 
^^^  ^  Norths  J.'s,  Judgment,  and  ndveraely  oom- 
T^^^on*  waa  referred  to,  and  it  waa  pointed  out  that 
^  woida  «>of  law,*'  in  the  phraae  at  p.  SI,  *•  itia  an 
^«anoa  of  Uw,"  in  that  passage,  did  not  appear  in  any 

^  •ottampoianeoaa  reports. 


NoBTH,  J.— In  the  month  of  April,  1859,  the  lease  of 
a  house  at  Eton  was  granted  to  one  Oharlea  Parker  in 
oonaideration  of  the  surrender  of  an  eziatiog  leaa^,  a 
fine  and  aome  small  payments,  and  for  rent ;  and,  look- 
ing at  the  lease,  the  fact  of  the  surrender,  and  the 
nature  of  the  rent,  and  the  fact  that  I  know  of  an  Act 
pasaed  subeequently  prohibiting  the  college  authorities 
from  granting  renewable  leases,  I  come  to  tibe  conoluaion 
that  it  waa  a  renewable  lease.  It  wae  renewable  by 
cuatom,  and  I  see  no  reajon  to  doubt  that,  but  for  the 
pasaing  of  the  Act  of  1868,  this  leaae  would  have  been 
renewable.  Oharlea  Parker  died,  and,  in  1869,  the  leaae 
belonged  (under  bis  will)  to  Jane  Parker  for  life,  and, 
anbject  thereto,  to  Oharles  Lewee  Parker  absolutely. 

He  was  a  member  of  a  firm  of  aolidtors  of  which 
Thomas  Edward  Twiaden,  Robert  Hayea,  and  Andrew 
Kelly  were  alao  partnert.  That  firm  acted  for  aome  of 
the  partiea  in  a  auit  of  Barnwell  v.  Irfmonger  in  ehan« 
eery,  in  which  a  sale  waa  made  of  oerfeain  property  in 
Anglesey  whioh  waa  devised  to  the  plaintiff  in  tail.  Of 
the  balance  which  remained  of  the  money  produced  by 
the  eale  the  plaintiff  was  accordingly  tenant  in  tail  He 
attained  the  age  of  twenty-one  in  1867,  and,  in  1869, 
while  he  was  still  a  student  at  Oambridge,  it  appeared 
that  the  money  in  queation  could  be  got  out  of  court, 
and,  in  view  of  its  being  so  obtained,  0.  L.  Parker 
wrote  a  letter,  on  the  5th  of  May,  to  the  plainttfTs 
mother,  snggeeting  the  propriety  of  ezeonting  a  dis- 
entailing deed.  Then,  on  the  7th  of  May,  1869, 
Parker  again  wrote  to  Hra.  Hnghea,  apeaking  of  the 
disentailment  in  theae  terms: — **  If  the  money  about  to 
be  dealt  with  arising  ftom  the  Angles^  Estatea  ia 
allowed  to  nmain  in  court,  it  would  be  invested  iu 
Coneols  or  Reduced,  and  would  yield  a  little  over  £3  per 
cent,  income.  If  it  ia  disentailed,  your  son  could  invest 
it  at  bis  pleaeun  and  get  at  least  4^.  if  not  6,  per  cent, 
on  good  security.  Indeed,  I  have  in  view  at  this  moment 
a  security  on  which  it  might  be  placed  at  5  per  cent, 
leaeehold  college  property  without  any  expense  to  him." 
Now,  theee  lettera  wero  written  when  the  plaintiff  was 
at  Oambridge,  but  he  says  he  believes  they  wero  aenfe 
on  to  him,  and  I  have  no  doubt  it  waa  ao. 

Then,  on  the  12th  of  Hay,  1869,  the  foliowhig  letter 
waa  written  by  Parker  to  the  plaintiff  :— 

"  Aa  to  the  seeurity,  it  would  conaiat  of  the  mortgage 
of  a  houae  at  Eton  Oollege  belonging  to  a  rolative  of 
mine  who  formerly  reaided  there,  but  haa  now  let  it  to 
one  of  the  Eton  maatera  at  £300  a  year,  hating  gone  to 
reside  in  a  larger  house  in  Berks.  It  fronta  the 
college.  My  relative  holds  it  on  lease  from  the  college 
at  a  small  rent,  which  leaae  ia  ronewable  every  fourteen 
years.  It  was  last  renewed  in  1859  for  forty  yearr, 
the  amount  requirad  to  be  borrowed  is  from  £3,300  to 
£3,500,  at  five  per  cent.  I  would  not  have  mentioned 
the  security  unlesa  I  had  felt  quite  satisfied  aa  to  the 
safety  of  the  investment,  and  the  interest  would  be 
paid  half-yearly  through  my  hands.  You  cannot  get 
more  than  five  per  cent.,  except  in  companies  or  forofgu 
securities  when  the  risk  is  oonslderable." 

On  the  19th  of  May  Parker  went  to  Oambridge 
and  got  the  deed  of  diaenfeail  executed  by  the  plaintiff. 
The  money  waa  not  available  at  once,  but  in  about 
two  montha  it  waa  obtained,  and  I  know  from  the 
docnmenta  that,  in  receiviog  the  money,  the  firm  were 
acting  for  the  plaintiff  i  their  bill  of  costs,  the  coats 
relating  to  the  power  of  attorney,  and  the  ledger  show 
this.  It  appeara  from  theae  documents  and  from  their 
defence  that  the  whole  aum  was  received  by  the  firm  on 
the  14th  of  July,  and  on  the  aame  day  two  cheques 
wero  drawn  by  them— one  for  £33  to  the  plaintiff 
*'  or  order,"  which  waa  forwarded  to  him ;  the  other  for 
£3,400,  being  payable  to  the  pUdntiff  "or  bearer," 
whioh  was  Iwpt  by  Parker.  On  the  15  th  a  memor* 
andnm  of  deposit  was  executed,  bat  it  doea  not 
appear  to  have  been  aent  to  the  plaiatifl  tQl  Angoat. 


m 


tHE  W££ELT  lUBPORTER.   cttayi^M.]     Vol: 


HjwOoittt. 


HVOHM  V.  TWISDBK. 


HmC 


[Hl«  lofdsbip  VMui  the  memonmdam  set  out  above.'J 
The  deeds  waie  neref  ieiit»  ead  be  Bever  got 
posMMioii  of  iktm  at  alL  80  matten  teraaiiied  till 
1875 ;  in  that  year  Farker  eaaiBiitted  a  groes  fraad. 
He  was  then  sole  mortgagor,  aad,  hating  tbe  deeds. 
Ignored  the  mortgage  to  the  plaintifl,  and  oonteyed  the 
legal  estate  to  Mrs.  Hayes.  The  next  thing  is  in 
1881.  Mr.  Twisden,  Parker  ••  partner,  in  investigatiflg. 
eertaiB  matters^  found  ant  the  ouirtgage  of  1869,  and  It 
wss  fiom  his  Tolantary  eommnnioationa  that  the  plaia- 
tiiZ  fonnd  ont  that  the  legal  mortgage  to  Mrs*  Hayes 
was  paramonnt  to  his  eqoitabk  ohaige.  Paiker  had 
then  abeeonded. 

This  aetitm  is  brought  against  Twisden*  the  snrfiirfng 
partner,  and  the  persona  who  are  now  the  representa- 
tlTes  of  the  partners  in  1869  and  1875,  Mrs.  Hayes 
happening  to  be  one  of  them,  and  is  to  make  the  firm 
respDnsible  f or  the  £3,400.  I  should  say  an  Aet  was 
paMsd  in  1868  making  it  illegal  for  colleges  to  renew 
their  leases^  and  the  lease  fell  in  Talue,  and  it  is  plainly 
not  sulBoient  to  pay  the  two  oharges. 

There  are  two  transaotiotts  to  be  kept  quite  distinet— - 
that  of  1869  and  that  of  1875.  The  mortgage  of  1869 
was  founded  on  the  statements  of  Perker.  I  turn  to 
the  letter  el  1869.  [His  kirdship  read  the  letter  of 
May  5,  1869.]  Now,  the  first  l^ing  to  notiee  is  that 
there  is  a  repressntation,  not  that  Parker  was  mortgagor, 
bat  that  the  house  belonged  to  a  relatiTe.  The  only 
reference  te  himself  is  as  being  the  hand  through  which 
the  interest  would  be  paid.  ITo  one  reading  this  would 
think  of  the  writer  other  than  as  the  person  through 
whom  tiie  inteiest  was  to  come.  Then  as  to  the  memo* 
randum  on  the  16th  of  July.  [His  lordship  then  read 
the  memorandum.]  Now,  it  is  quite  true  the  receipt 
Is  given  on  behalf  of  Jane  Parker  and  0.  L.  Parker  him- 
self I  bat  no  one  reading  it  could  come  to  any  other 
eonclnaion  than  that  the  property  was  his  relatlTc's,  and 
aothiai 

Such  a  receipt  might  well  hare  been  given  by  a  person 
through  whom  the  interest  was  to  come.  If  these  two 
dceaments  were  all  I  knew,  they  would  be  evidence  of 
misrepresentations  as  to  the  person  to  whom  the  money 
was  lent^  but  the  claim  does  not  rely  on  that  as  a  mie* 
repreeentation,  and  althoogh  the  letter  might  amount  to 
a  misrepresentation,  it  Is  dear  the  plaintdbS  knew  more 
aboat  it  than  that  letter  conveyed,  and  that,  independ* 
ently  of  the  letter,  there  were  communications  as  to  the 
mortgage* 

The  conclusion  I  come  to  is,  that  it  is  not  proved 
that  the  plaintiff  did  not  really  know  to  whom  the 
money  was  being  lent.  Kor  do  I  think  that  the  plaintiff 
relied  en  the  statement  tiiat  the  lease  was  renewable. 
It  Is  said  that,  if  a  thing  is  likely  to  be  material  towards 
inducing  a  man  to  enter  Into  a  cootraoty  it  is  a  pre* 
sumptkm  of  law  that  it  was  material ;  and  Mr.  Glare 
referred  to  Redgrave  v.  Jffurci,  30  W.  B.  251,  80 
Oh.  D.  1,  in  support  of  this,  where  the  late  Master 
of  the  Bolls  Is  reported  to  have  said,  at  p.  21: 
**  If  it  is  a  mateiial  representation  calculatsd  to  induce 
him  to  enter  into  the  contract,  it  is  an  inference  of  law 
ttot  he  was  indooed  by  the  representation  to  enter  into 
it|  and,  in  order  to  take  away  his  title  to  be  relieved 
from  the  contract  on  the  gronnd  that  the  repreeentation 
was  untme^  it  must  be  shown  either  that  he  had  know* 
ledge  of  the  facts  contrary  to  the  representation,  or  that 
he  stated  in  term%  or  showed  clearly  by  his  conduct 
that  he  did  not  rely  on  the  representation." 

The  nekt  ease  reported  is  8mUh  v.  Ohadwitk,  80 
W.  B.  661,  20  Oh.  B.  27,  where^  at  p.  44,  the  Master  of 
the  Bolls  says :«— **  Againt  on  the  qnestioii  of  the  mat^ 
liality  ef  the  statement^  if  the  court  seen  on  the  face  of 
ft  that  it  is  of  nsoh  a  nature  as  wonld  Indooe  a  person 
to  enter  into  the  eontmot,  or  Woold  tend  to  induce  him 
ta  doao^  ot  that  it  woold  be  pwt  of  the  indneementto 
6irtKln«6  the  OMitBWi»thchrfwnMi  i%if  he 


into  the  eentiaot,  that  he  acted  cm  tte  i 
held  ont,  and  yon  want  no  evidence  tfast  ke  i 
The  same  case  came  befcre  the  Home  ( 
and,  82  W.  B.  687,  9  Appi  On. 
196  of  9  App.  Oas.,  Lord  Blaokbun 
remarks:--'* I  thhik  that,  if  it  is  pioveil 
fendants,  with  a  view  to  indnee  the  f 
into  a  contract!  made  a  statement  to  ik$  \ 
a  nature  as  would  be  likely  to  induce  a  penoa  I 
a  contract,  and  it  is  proved  that  the  1 
into  the  contract,  it  is  a  fair  inlsrenes  el  I 
was  indnoed  to  do  so  by  the  statsmeai 
Hurd  the  late  Master  of  the  Bolls  is 
said  it  was  an  inference  of  law.  If  he  1 
this  he  retracts  it  in  his  observatioiis  ii  ( 
case.  I  think  it  is  not  possible  to 
an  inference  of  law*** 

Then,  again,  in  another  case  of  8miih\ 
Home  Ft^perty  Oorpcraiion^  28  Oh.  D.  16, ' 
says :— **  I  cannot  quite  agree  with  the  i 
late  Master  of  the  Bolls  in  Bedgraee  v.  Em 
material  representation  calculated  to  indoit^ 
enter  into  a  contract  is  made  to  him,  it  is  u  I 
law  that  he  was  induced  by  the  ] 
into  it»  and  I  tUnk  that  probably  his  1 
Intsnded  to  go  so  far  as  timt»  though  I 
strong  reason  fbr  drawing  suoh  an  infenaeei 
enee  of  fiust." 

Now,  looking  at  these  casee  as  stating  theli 
I  come  to  the  conclusion  that  it  Is  not  a  i 
law,  Jt>ut  an  important  piece  of  evidenee  ttmi 
there  is  nothing  else,  the  court  may  diavte  j 
of  fact  that  the  plaintiff  wee  Induced  by  tke  f 
to  enter  Into  the  contract.  In  point  of  fM»  I* 
the  evidence,  I  do  not  find  tliere  was  a  1  ' 
on  which  the  plaintiff  reUed  on 
gage. 

With  reapect  to  the  advance  of  £3,400  eati 
andum  of  depoeit,  it  is  clear  that,  mider  f 
stances^  the  mortgage  was  not  a  proper  • 
was  a  case  in  which  the  solicitor  ought  1 
care.  It  is  too  much  to  say  it  was  a  fiaad  j 
deeds  to  remain  in  the  custody  of  the  1 
great  negligence  on  the  part  of  Fsrkir, 
no  misrepresentation  en  which  tiie  defei  ' 
It  seems  to  me  that,  although  theie  was  | 
It  is  nothing  more  than  negligence,  and  I 
the  same  thing  as  Botoeil  v.  Pbim^,  cited  \ 

The  plaintiff  relied  on  the  two 
Bromley  and  St.  Auhyn  v.  Smart,  boll 
marked  distinction.  In  those  cases 
ceived  by  the  firm,  and  misapplied 
hands.  Here  it  was  received  by  the 
away  in  pursuance  of  the  plaintlirs  diieel 
was  no  ftaud  in  the  matter.  In  these  eir 
transaction  of  1869  results  in  negligence,  tadi 
of  limitations  Is  a  bar  to  that  part  of  the  • 
we  come  to  the  transaction  of  1875.  Vf 
that  there  was  no  fraud  on  the  psit 
member  of  the  firm,  unless  they  are  lisbh  1 
f rand.  The  fraud  conalsts  in  depodtiDg  t^^ 
first  diarge  and  making  a  legal  mortg^e  ( 
prior  equitable  incumbrance.  If  the  £1> 
had  been  received  by  the  firm,  it  Di^t  1 
different  matter,  bat  it  is  not  anggeited  fl 
anything  about  it. 

What  is  the  Uability  of  the  fim  »  ^ 
partner^s  fraud  P     The  fraud  was  notdon 
of  the  business  of  the  Ann.    It  is  tbi^P^^ 
nees  of  a  firm  to  mimypicpiiate  dsidt  ef  r 
The  case  seems  to  omna  withhi  the  ] 
Lindley,  L.J.,  at  p.  809  el  his  book  ea  1 
edition—'*  A  fraad  committed  1^  a  |  ^ 
on  his  own  separate  aoeoant  ii  not  i 
firm,  although,  had  he  act  ~ 
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I  Bol  liAftt  been  in  a  positloii  to  eonmil  Ml* 

1^  k  tat  aQtbotlty  <m  this  pofai    li 

>  Ihat  what  WM  done  wtf  fnnd  on    the 

w,  hat   &   Bot  ioipntable  to  the  part- 

lllli  wid  It  #M  la  the  eooree  of  the  badneM 

ilUhold  the  deeda,  and  that  Fhrfcer  had 

t »  bid  them  for  the  plalnM.  and  that  the 

^    I  am  not  eattafled  that  }t  ia  part  of  the* 

to  hold  deede  undertaken  to  be  held 

The  uadartakltt^  waa  on  hia  own  part, 

||il  k  not  ahown  the  Arm  aTOr  gat  the  deeds. 

I  tfaia  part  of  the  oaae,  I  find  the  firat 

!'tha  prajer  doee  not  aak  for  any  relief  as 

(With  reapeot  to- the  ooatody  of  the 

1  if  the  pleadinga  had  raieed  a   oaae    of 

I  fte  Btatate  of  lAmitationa  wonld  hate  been 

LooUag  at  the  fiaet  that  the  plalntUf  haa 

Iwadaat  of  one  member  of  a  firm,  I   feel 

Itikhig  the  ooarae  followed  by  Malina,  T,0., 

if.  Of^ory,  and  ahall  not  make  the  plaintlif 


r«w  the  plaintiff,  F.  Brooke,  fot  Tmnir^ 
^AMNiiyOaniarron. 

lior  the  defendant,  B.  A.  KtUey. 


5:! 


In  ro  Bhobis.  {a.) 


Feb.  6. 


,-^ — \  oui  of  courts  Sum  above  £1,000 — 
^&  a,  1883,  ord.  65,  r.  8,  eulM'uie  1. 

'  ike  payment  out  of  court  of  a  eum 
Oouy&t  not  to  he  made  on  aummona  hut 

a,  32    W.  B.  180,  25  Oh.  D.  366, 

188S,  the  trnateee  of  the  will  Tof  John 

d,  paid  into  oourt,  under  the  Truatee 

^a  RUB  of  £1,394  Sa.  2d.,  whioh  repreaented 

(  the  teatator'a   aon,  Alfred  Bbodea,  in  the 

^Irtite  bequeathed  by  the  will.    The  adminia- 

Ufnd  Rhodea  took  out  a  aummona  for  the  pay- 

'  k  tba  applioant  of  that  aum  and  intereat, 

I  it  the  whole    to  £1,448    12a.    6d.,  upon 

Vm  AUied  Bhodea  had  attained  twenty*one 

liatoitete.    The  ohief  dark  objected, to  make 

|«&  the  ground  that  the  amount  to  be  paid  out 

AOOO. 

Hi  for  the  aummona.-— Haying  regard  to  order 
^nde  1,  ftBd  the  deciaion  of  Vioe-Chanoellor 
»fe  Brandram,  32  W.  B.  180,  25  C3h.  D.  366, 
ihator  rightly  made  the  applioation  by  aum- 
^uld  not,  under  the  oiroumatanoea,  ha?e 
N  in  incurring  the  ooeta  of  a  petition  whioh 
feWea  disallowed  him. 

^  i.-~I  have  the  miafortune  to  diiler  from 
Bacon.  My  feeling  ia  very  atrong 
I  of  large  auma  in  thia  way.  I  think  it 
^  I  where  the  amount  to  be  diapoeed  of  ie 
Iftttthe  faoti  ahould  be  atated  in  a  petition,  in 
Vj^  has  to  be  sectioned  in  any  way.  If  the 
Z^^  Mya  that  I  am  bound  to  drder  payment 
I  ol  eoutae  I  muat  do  ao,    I  hare  not  a 

f  Spotted  \ij  a*  B.  JmntT,  Eaq.,  Barriater-at- 
Law. 


word  to  aay  againat  thoae  who  eome  before  me  in 
ehambera ;  many  of  them  do  their  bnafneea  ezoeedingly 
well.  At  the  aame  time  an  order  made  in  ehambera 
is  made  without  the  aafeguarda  which  protect  an  order 
made  in  oourt  on  petition.  In  a  petition  all  the  facta 
are  atated,  and  the  Judge  oan  refer  to  that  atatement  if 
be  flnda  any  difficulty  in  determining  what  order  he 
ought  to  make.  In  ehambera  there  ia  no  written  pricie 
of  the  facta,  but  the  Judge  haa  to  collect  them  aa  beat  he 
oan  from  the  oral  atatement  of  them  made  to  him  from 
deeda^  doonmenta,  and  alBdaTita.  A  petition  had  better 
be  preaented.  llie  petition  ahould  be  attached  to  my 
branch  of  the  court. 

Solicitora,  Jagueet  Laaton,  A  Jaquea^  for  Lancoiter, 
Wright,  A  Bichardaon,  Bradford. 


a  B.  DiT.  (Day  and  Willa,  JJ.)  March  29,  30. 

"Wbotkij)  v.  Bootheoyd.  (a.) 

Detinue^'Couniy  oourt^Power  to  order  return  of 
epecific  chaUd^-yfudicature  Aet,  1878,  a.  89-*(7otm4f 
Oourt  BuUe,  1875,  ord.  43,  r.  37-*Orif.  48,  r.  i^ 
Statute  Law  Bevieian  Aet,  1883  (46  A  47  Viet.  c. 
49).» 

The  county  cotirt,  in  actiona  for  detinue,  haa,  by 
aeeiion  89  of  tJie  JudietUure  Ad,  1873,  the  aame  power 
of  ordering  ahaolutelp  the  return  of  the  chattel  detained, 
vfithout  leaving  to  the  defendant  the  option  of  making 
aatiafaetion  hy  payment  of  ita  aaaeeaed  value,  aa  the 
auperior  oourta  poaaeaaaed  under  aection  78  of  the  Oommon 
Law  Procedure  Aet,  1854,  and  aa  the  High  Oourt  now 
poeieatta  under  ord,  48,  r.  1. 

An  agreement  between  the  partiea  aa  to  the  vodue  of 
t?ie  chattel  ia  a  auffident  aaaeaament  upon  which  the  court 
can  exereiee  ite  dieeretionary  power  of  ordering  ita 
return  within  the  ruling  in  Chilton  v.  Oarrington,  3 
IF.  B.  248, 15  O.  B.  730. 

Per  Willa,  J. — Semble,  the  terma  of  the  aaving  dauH 
of  the  Statute  Law  Bevieion  Aet,  1883,  a.  5,  aub-aedion 
(b.),  are  wide  enough  to  preaerve  tJ^  above  power  given 
hy  Hction  75  of  the  Oommon  Law-Procedure  Aet,  t?iough 
the  Act  ie  epeeificaUy  repealed  in  the  achedule. 

Appeal  from  hia  Honour  Judge  Elliaon,  at  the  County 
Court,  Sheffield. 

The  plaintiff  had  brought  an  action  for  the  reooTery 
of  a  bay  oob,  named  <*  The  Lawyer,"  Talued  at  £25,  and 
for  £5  damagea  for  ita  wrongful  detention.  The  defend- 
ant admitted  the  claim  and  paid  the  full  amount 
claimed  (£30)  into  oourt  in  lieu  of  reatitution,  upon  the 
ground  that  thia  altematiTe  waa  open  to  him  in  an 
action  for  detinue.  Hia  honour,  howcTcr,  held  that  thia 
option  did  not  lie  with  the  defendant,  and  ordered  the 
return  of  the  cob  to  the  plaintiff. 

The  defendant  now  appealed. 

BUieon,  tot  the  defendant.— -There  ia  no  power  in  a 
oounty  oourt  abaolntely  to  order  the  Ireturn  of  a  apeciflo 
chattel.  It  ia  alwaya  optional  at  common  law: 
Philipa  T.  Jonea,  15  Q.  B.  859.  The  Common  Law 
Procedure  Act,  1854,  empowered  a  Judge  of  the  auperior 
oourta  to  order  the  reatitution  of  a  Chattel*  without 
option  to  the  defendant,  but  thia  Act  waa  auperaeded  by 
the  Judicature  Aet,  1873.  Under  the  latter  (aeotion 
89),  power  ia  conferred  upon  inferior  Oourta  haying 
Juriadiotion  in  equity,  or  at  law  and  in  equity,  to  grant 

(a.)  Reported  by  Spbnobr  L.  Hollakd,  Eaq.,  Baniatet* 

at-Law. 

*  See  the  County  Court  Bulea,  1886,  ord.  25,  r.  50» 

and  Form  249. 
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**  vaoh  relief,  redreBs,  or  remedy  in  as  full  and  ample  a 
manner  aa  might,  and  onght  to  be  done  in  the  like  caae 
by  the  High  Court."  The  word  "  snoh "  must  mean 
such  relief,  &o.,  as  superior  courts,  having  equitable  and 
legal  Jurisdiction,  could  give,  and  the  equity  courts  did 
give  the  defendant  the  option  of  paying  the  Talne 
assessed.  So,  also,  did  the  common  law  prior  to  the 
Common  Law  Procedure  Acts,  whioh,  in  1878,  were 
practically  repealed.  The  High  Court  thus  lost  the  power 
of  absolutely  ordering  the  restitution  of  a  chattel  since 
the  rule  of  equity  would  prevail,  and  it  only  re-acquired 
this  power  subsequently  by  ord.  48,  r.  1,  whioh  embodies 
the  old  section  78  of  the  Common  Law  Procedure  Act: 
Ex  parte  Martin,  27  W.  R.  481,  4  Q.  B.  B.  212  ; 
niehards  t.  OtUlerne,  7  a  B.  D.  623,  30  W.  R.  Dig. 
103.  The  county  court  must  act  in  accordance  with  the 
County  Court  Rules,  1875.  There,  by  ord.  37,  r.  43.  the 
alternative  of  satisfaction  by  the  defendant  by  payment 
of  the  assessed  value  is  allowed,  and  the  form  of  Judg- 
ment given  in  the  schedule  is  given  with  this  alternative. 
These  rales  are  statutably  confirmed  by  the  Judicature 
Act,  1881  (44  &  45  Vict,  c,  68),  s.  27. 

Bieharde  (Bell  with  him),  for  the  plainUfl.— Section 
80  of  the  Judicature  Act,  1873,  confers  all  the  powers 
of  •*  relief,  redress,  or  remedy  "  enjoyed  by  the  superior 
courts  upon  the  inferior  courts  in  the  most  ample  terms, 
tot  all  matters  then  or  thereafter  to  be  within  their 
Jurisdiction.  The  powers  given  by  the  Judicature  Act 
were,  in  addition  to  those  given  by  the  Common  Law 
Procedure  Acts,  except  in  so  far  as  these  latter  were 
expressly  repealed.  The  Common  Law  Procedure  Acts 
were  not  repealed  as  a  whole  until  1888  by  the  Statute 
Law  Revision  Act  (46  k  47  Vict  c.  49),  and  thereupon 
ord.  48,  r,  1,  comes  into  force  by  the  Rules  of  1883 
expressly  giving  to  the  court  or  Judge  the  power  of 
absolutely  ordering  the  return  of  the  specific  chattel, 
and,  by  the  terms  of  section  89  of  the  Judicature  Act, 
the  powers  of  relief,  Ac,  at  any  time  given  to  the  High 
Court,  would  be  conferred  on  the  Inferior  court.  Even 
without  ord.  48,  r.  1,  the  saving  clause  (section  5)  of  the 
Statute  Law  Revision  Act,  1883,  would  reserve  the  right 
of  the  plaintifE  to  have  specific  restitution  given  him  by 
the  Common  Law  Procedure  Act :  Martin  ▼.  BanniBier. 
28  W.  R.  143, 4  Q.  B.  D.  491.  The  remarks  of  the  Master 
of  the  Rolls  and  of  Lindley,  L.J.,  in  Pry<n'  v.  City 
Offices  Co.,  31  W.  R.  777,  10  a  B.  D.  504,  conclusively 
show  the  ample  powers  of  relief  given  to  the  inferior 
courte. 

BUieon,  in  reply.— An  order  depriving  the  defendant  of 
his  option  of  reteining  the  chattel  upon  paying  ito  value 
can  only  be  made  after  the  chattel  has  been  assessed : 
Chilton  T.  Carrinffton,  3  W.  R.  248,  16  0.  B.  730; 
Corlett  T.  Lewin,  W.  N.,  1884,  p.  62. 

Cur.  adv.  vuU. 

March  30.— Day,  J.— The  question  in  this  case  is  one 
of  practical  importance  in  regard  to  the  Jurisdiction  of 
county  courte  over  actions  of  detinue.  For  myself,  in 
spite  of  the  able  and  Ingenious  argument  for  the  appel- 
lant, I  have  reaUy  no  doubt  in  coming  to  a  conclusion  in 
support  of  the  decision  of  the  county  court  Judge  order- 
ing a  return  of  the  specific  chattel  without  leaving  any 
option  to  the  defendant.  The  action  is  one  of  detinue, 
and  the  question  is  whether  the  plaintifi  is  entitled  to 
have  the  chattel  restored  to  him,  or  whether  it  is  optional 
to  the  defendant  to  pay  the  assessed  value  of  the  chattel 
in  lieu  of  ite  specific  return.  In  other  words,  whether 
the  county  court  Judge  has  power  absolutely  to  order  the 
return  of  the  chattel  sought  by  the  plaintiff  to  be  given 
up.  In  my  opinion  the  argument  that  he  has  such 
power  is,  without  doubt,  sound.  It  is  unnecessary  for 
us  to  consider  the  past  history  and  incidents  of  actions 
for  detinue  prior  to  the  Common  Law  Procedure  Act 
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1854^  under  whioh  stetute  (section  78)  i 
is  given  to  the  court  or  Judge,  at  their  or  1 
to  order  the  chattel,  the  detention  of  whidiii^ 
of,  to  be  given  up.    By  the  Judicatars  Ask^  1 
"  Every  inferior  court  which  now  has,  < 
after  the  passing  of  this  Act  have,  Jq 
or  at  law  and  in  equity,  shall,  as  regsidi  i 
action  within  ite  JnrisdiotioQ  for  the  timi  [ 
power  to  grant,  and   shall  grsnt,  in  saj  | 
before  such  court  such  relief,  redress,  or| 
combination  of  remedies,  either  absolute  o 
and  shall  in  every  such  proceeding  give  i 
like  effect  to  every  ground  of  defence  or  i 
(subject  to  the  next  provision)  in  as  fnU  i 
manner  as  might  and  ought  to  be  done  ia  1 
by  the  High  Court." 

On  behalf  of  the  plaiatiff  it  is  said  that  I 
gare  to  county  courte,  undoubtedly  at  thst  j 
with  a  legal  and  equitable  Jurisdiction,  sneh] 
of  ordering  the  restitution  of  chattels  as  t' 
undoubtedly  possessed.  It  is  rightly 
restitution  is  a  "relief,  redress,  or  ren 
section  89,  and  like  powers  of 
remedy  "  are  given  to  county  courte  by  this  1 
is  necessary,  however,  to  conelder  ia 
**  relief,"  &a,  is  given.  Are  then  given  t 
courte  merely  such  powers  as  the  superior  e 
that  time,  or  does  the  Act  mean  all  sa^  \ 
superior  courte  might  have  from  time  to  < 
them  P  If  it  were  necessary  to  decide  whst  I 
construction  of  the  words  of  the  seetion  F 
that  they  included  such  powers  as  might  1 
time  be  given  to  the  High  Court. 

But  it  seems  unnecessary  to  determine  tUiJ 
tion  here  because,  if  the  county  court  i 
this  enactment  such  powers  of  giving  "i 
or  remedy  "  as  the  superior  courte  had  at  t 
clear  that  they  acquired  that  power  of  \ ' ' 
courte  had  never  been   divested — nasne^i 
absolutely  the  return  of  the  specific  ( 
the  words  apply  to  the  powers  of  relief  i 
High  Court  might  from  time  to  time  be  law 
power  has  been  re^acquired,  if  it  was  ever  1 
48,  r.  1,  and  would  still  pass  to  the  coan^  I 
effect  of  the  section  (89).    It  is  said,  ~ 
County  Court  Rules  of  1875  passed  is  I 
drawn  up  by  the  county  court  Judges,  andjj 
the  Judicature  Act,  1881,    s.    27,  are 
authority,    and  that  by  ord.   87,    r.  4%| 
tive  form  of    Judgment  allowing  sati 
the    payment    by    the    defendant    of 
value  of  the  chattel  is  expressly  gives,! 
such  form  must  always  apply  in  this  slti 
But  clearly  no  such  rules  of  procedure  ess  i 
which  parties  preriously  possessed.    And  i^  < 
section  89  of  the  Judicature  Act,  187S,  M  i 
powers  to  the  county  court,  and  did  by  i 
the  plaintiff  the  right  to  demand  sp 
and  did  impose  upon  the  defendant  thst J 
without  any  right  of  option,  then  no  mere  r 
cedure  can  take  away  such  righte  andobli'g~ 
and  the  confirmatory  statute  ( Judieatare 
27)  only  further  sanctions  them,  and  does  not  i 
operation  nor  extend  them  in  any  way,  nor  osr 
statutory  righte  previously  existing.   11wi<  ^ 
doubt,  therefore,  thst  neither  these  CbairtyC 
nor  the  confirming  statute  affect  tbe  i  ^" 
transferred  by  section  89  of  the  Jadiestaiej 
As  to  another  point  advanced— namely,  ^^'^ 
of  the  chattel  must  be  first  assessed  bef 
can  be  ordered  in  order  that  tbe  Jodge  bi^  < 
discretion  whether  such  alternative  ss  tihsj 
the  value  would  meet  the  case  in  lien  ^'"*. 
unneccteary  to  give  an  opinion,  becanse  ^  **J| . 
an  assessment  had  been  substantially  bm^V" 
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I  the  hone  hj  the  plaintlif,  and  aooepted  by 
hj  hie  paTing  each  amoiint  Into  oourt. 
■■enl  1^  agreement.    I  hold,  therefore, 
'  eonrt  Jndge  had  power  abeolntelj  to 
,  tnd  hie  dadeion  matt  be  lupported. 

»IaiB  of  the  aame  opinion.    The  oonatj 

' '  nieh  ooorts  as  are  oontemplated  bj 

Ifti  Judioatava  Aot,  1878.    Bj  thie  inter- 

IMBBty  aonrti  are  to  exerdM  like  Jnrie- 

'^  I  rapeiior   oonrts  as   has  been  held  in 

•  sad  Richards  t.  OuIUtm.  In  1873 

\  posMSMd,  and  hss  erer  sinee  retsined, 

fodering  tha  restltation  of  the  speoial 

ftgMngthe  defendant  the  option  of  re- 

Inpon  payment  of  its  talne.    Up  to 

this  power   from  the  Common  Law 

That  is  no  longer  so,  that  Aot  being 

I  Bin  powers  of  relief  are  given  by  ord.  48, 

Ffhe  Mme  powers  as  the  High  Ooart  pes- 

I  to  eonnty  courts  by  section  89  of  the 

^they  sre  not  affected  by  a  snbseqaent 

aooroe  from  which  the  saperior  court 

The  eoonty  court  judge  does,  therefore, 

[pover  of  ordering  restitution  under  that 

•  it  hss  been  subsequently  taken  away  by 

The  only  difficulty  here  is  in  regard  to 

County  Oourt  Bulee,  1875.    By  ord. 

I  Boles,  it  is  profided  that  ''Judgment 

Ifor  the  plaintiff,  shaU  be  for  the  ?alue  of 

I  together  with  a  sum  for  damages : 

is  part  of  the  order  that,  on  payment 

f  for  detention  and  costs  and  return  of  the 

I  ihsU  be  entered."    There  is  a  corres- 

in  tiie  schedule.      It   is    said,    there- 

kiiiowitbat  the  county  court  judge  was 

ii the  asms  power  of  his  discretion  which 

l^lhe  Miperior  oomt  ezercieed  of  ordering 

"Dohattels,  and  that  this  regulation  is 

^tMe.    Now,  if  this  absolute  power  of 

on  of  a  specific  chattel  is  held  to 

ttfprooednre,  and  if  the  Ctounty  Oourt 

^  fcr  regulating  practice  and  procedure 

it»aean  that  relief  in  actions  in  detinue 

I  sfter  the  manner  laid  down  in  the 

I  Old.  30,  r.  43,  then,  undoubtedly,  the 

•  power  transferred  to  the  county  courts  by 

1  Aflt,  1873(8.  89),  would  be  superseded 
'  Itoles  as  oonffrmed  by  the  Judicature 

^17).   Bat  I  think  that  rules  of  practice 

mutt  be  taken  only   to  regulate  the 

i^they  apply,  and  not  by  their  application 

^h>  sny  right  being  exercised,  or  to  relioTe 

•^  hkoatred  by  law :  8peere$  ▼.  Daggers^ 
^  503.   That  would  be  going  too  far ;  and  if 

rOoort  Bales  nere  capable  of  being  read  as 
Mny  lariadlotion,  I  should  hold  that  they 
^wbst  they  were  empowered  to  do  and  oon- 

■tateia doing — namely,  "to  extend  to  all 
|i|iooedore  or  practioe,  or  relating  to  or 
[the  effect  or  operation  in  law  of  any 
'^pnctioe*'  (Judicature  Act,  1881,  s.  27), 

*f  cannot  take    away   from    the    judge 

Ktnrciiehis  discretion  as  to  ordering  the 
Y^^  chattel  conferred  upon  the  county 
l«»on  89  of  the  Judicature  Act,  1873, 
r  oeiifed  from  section  75  of  the  Oommon 

2  Aot,  1864. 

"r^  *(8vment  addressed  to  us  by  the  plain- 
"vuhreferenoetothe  saying  clause  of  the 
^V«jWon  Act,  1883,  s.  6,  that  does  not 
■mHi  *  **««•«.  whether  this  particular 
9tS^A?  ^^  ^  ^^^  «^A^«*  ^^  ^  granted 
wn'*  1  (1888),  but  I  should  Uke  to 
"BW^dilBcalty  of  interpreting  what,  if  any, 


limitation  can  be  put  upon  sub-section  (b«)  of  section  5  of 
this  statute,  which  runs  as  follows:  "The  repeal 
effected  by  this  Act  shall  not  affect  any  jurisdiction,  or 
principle,  or  rule  of  law  or  equity  established  or  con- 
firmed, or  right  or  prifilege  acquired,  or  duty  or  lia- 
bility imposed  or  incurred,  or  compensation  secured  by 
or  under  any  enactment  repealed  by  this  Act."  I  neTcr 
hsTc  been  able  to  attach  any  definite  meaning  to  this 
section.  It  is  almost  wide  enough  to  preserre  CTerything 
intended  to  be  swept  away  by  the  Act.  Its  professed 
object  is  to  pa?e  the  way  to  a  revised  edition  of  the 
statutes  in  force,  and  to  eliminate  obsolete  statutes,  yet, 
by  this  sub-section,  jurisdiction  rights  and  liabilities  are 
preserTcd  for  which  reference  must  be  made  to  numerous 
old  statutss,  while,  by  sections  7  and  8,  powers  are  given 
and  provisions  enacted  which  are  expressly  stated  to  be 
interpreted  according  to  the  provisions  in  the  sections  of 
the  three  Oommon  Law  Procedure  Acts  of  1852, 1854,  and 
1860,  yet  theee  are  professed  to  be  specifioially  repealed 
in  the  schedule  of  the  Act.  This  is  certainly  a  curious 
method  of  legislation. 

As  to  the  question  whether  an  order  of  specific  resti- 
totlon  made  under  ord.  48,  r.  1,' without  the  value  of  the 
chattel  being  previously  asseesed,  it  Is  clear  that  this 
order  is  similar  to  section  78  of  the  Oommon  Law  Pro- 
cedure Act,  1854,  which  originally  gave  this  power, 
and  upon  that  section  it  has  been  held,  in  Ohillon  t. 
Oarrington^  that  the  chattel  must  have  been  previously 
assessed  in  value,  because  such  assessment  is  one  of  the 
elements  upon  which  the  judge's  discretionary  power  of 
ordering  restitution  is  founded.  I  think  the  decision  in 
that  case  seems  somewhat  technical.  It  has,  however, 
been  acted  upon  by  Field,  J.,  at  chambers,  in  OorbeU  v. 
Lewin^  though  in  another  case  at  chambers.  Ivory  t. 
Oruiek$hank,  W.  N.,  1875,  p.  249,  there  is  a  return  of 
specific  chattels  without  any  assessment.  However,  I 
agree  with  Day,  J.,  that  a  sufficient  assessment  has  been 
made.  I  think,  therefore,  that  the  county  court  judge 
was  right,  that  he  had  jurisdiction  to  order  the  return  of 
the  chattel,  and  that  this  appeal  must  be  dismissed. 

Appeal  diamUaed. 

Solicitors  for  the  plaintiff,  E,  DoyU  'k  800$,  for 
Binmy,  Sana,  A  Wilaon,  Sheffield. 

Solicitors  for  the  defendant,  H.  A.  Maud^,  for  Gee, 
Sheffield. 


Q.  B.  Div.  (Hnddleston,! 
B.,  and  Wills,  J.)      j 


Dec.  9. 


Hedobs  &  SoK  V.  London  akb  St.  Xaihauocb 
Docks  Co.  (a.) 

Shipping -^London  and  8t,  Katharine  Docka  Ad,  1864 
(27  k  28  Vkt.  c.  dxixviii.),  a$,  100,  101— Harhoura 
Clauaea  Act,  1847  (10  <fc  11  Vict,  c  27),  a.  3— Feswl 
— Z)iim&  barge. 

Section  101  of  tJie  London  and  St,  Katharine  Docka 
Act,  1864,  providea/or  notice  0/ alteration  in  t?ie  equips 
ment  of  vteeda  within  the  docka  heing  given  by  the  dock" 
maater  to  peraona  on  board  and  in  charge  of  auch  veaaeh, 
and  impoaea  a  penalty  for  diaobedienee\  to  auch  notice  or 
in  oaae  of  there  being  no  peraon  on  board  in  charge  of 
auch  veaaela. 

Held,  that  the  oumera  of  a  dumb  barge  propelled 
merely  by  oara  cotUd  not  be  convicted  under  thia  aection 

(a.)  Beported  by  A.  P.  Pshcbyal  Kisp,  Esq.,  Barrister, 
at- Law. 
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/or  Aaviftf  no  person  w  loard  tuch  harg*  tahUe  U  tooi 
ioiihin  ih$  doAs. 

Caae  stated  hj  a  metropolitan  police  snagistrate  under 
SO  9f  21  Yict.  0.  43. 

A  oomplalnt  was  preferred  by  the  respondents  a|^9t 
the  appellants  obarging  them,  under  the  London  and 
St.  Katharine's  Dock  Act,  1864,  with  having,  on  March 
18, 1885,  left  a  certain  Teasel,  to  wit,  the  barg«  Oraee, 
of  which  the  appellants  were  the  owners,  in  the  Boyal 
Albert  Docks  without  any  person  on  board.  The  barge 
was  propelled  simply  by  oars. 

It  was  contended  by  the  respondents  that  the  .barge 
Orace  was  a  Tessel  within  the  meaning  of  the  London 
and  St.  Katharine  Dock  Oo.'s  Act,  1864^  and  the  Har- 
bour, Docks,  and  Piers  Glauses  Act,  1847. 

Section  101  of  the  former  Act  enacts : — "  In  case  the 
dockmaster  Judges  any  act  or  proceeding  in  the  rigging, 
lading,  or  equipment  of  any  ship  or  vessel  injurious  to 
the  safety  of  the  ship  or  vessel,  or  to  the  other  ships 
or  vessels  lying  in,  or  entering,  or  departing  from  the 
docks,  basins,  locks,  outs,  or  entrances  to  the  docks 
and  works,  he  shiJl  give  notice  to  the  master  of 
the  ship  or  vessel,  or  to  some  other  person  appear- 
ing to  be  in  charge  of  the  ship  or  vessel,  to  discon- 
tinue and  alter  the  same,  and  in  case  the  master 
shall  not,  according  to  the  direction,  suspend  or  alter 
the  act  or  proceeding  immediately  after  notloe  so  given 
for  that  purpose,  or  if  any  ship  or  vessel  be  left  in  the 
docks,  basins,  locks,  cuts,  or  entrances  without  any 
person  on  board,  the  master  or  owner  of  the  ship  or 
vessel  shall  for  every  such  offence  forfeit  not  exceeding 
£5." 

By  section  8  of  the  Harbour,  Docks,  and  Piers  Glauses 
Act,  which  is  incorporated  in  the  former  Act,  it  is  pro- 
vided  that  the  word  *' vessel"  shall  include  ship,  boat, 
lighter,  and  craft  of  every  kind,  and  whether  navigated 
by  steam  or  otherwise. 

The  appellants  admitted  that  at  the  time  there  was 
no  person  on  board  the  barge,  but  contended  that  it 
was  not  a  vessel  within  the  meaning  of  the  Acts. 

The  magistrate  held  that  it  was  a  vessel  within  the 
meaning  of  the  Acts,  and  convicted  the  appellants. 

Finlay,  Q,C.  {Oran$ioun  with  him),  for  tbe  appel- 
lants.— A  dumb  barge  without  rigging  or  equipments  is 
not  a  vessel :  Everard  v.  Kendall,  18  W.  B.  898,  L.  B. 
5  0.  P.  428. 

Edward  Clarke,  Q.C.  (Orain  with  him),  for  the 
respondents.— The  provision  in  the  Act  is  the  only 
remedy ;  a  barge  is  clearly  within  it. 

Friday,  Q.O.,  was  not  called  on  to  reply* 

HvDDLvsTON,  B.— Tho  question  for  the  eoiiaideration 
of  the  court  is  whether  the  barge  Orace  is  a  vessel  within 
the  meaning  of  the  Acts  of  Parliament  to  which  our 
attention  has  been  directed.  Everything  turns  on  the 
constmction  of  the  sections  of  the  Acts.  If  the  mere 
queetion  was  whether  the  barge  was  a  vessel  or  not  we 
should,  I  think,  be  bound  to  say  that  it  was.  The  defini- 
tion that  is  given  by  section  3  of  the  Harbours  Glauses 
Act,  which  is  incorporated  with  the  special  Act,  is  that 
the  word  '*  veeeel "  ahall  include,  ship,  boat,  lighter,  and 
craft  of  every  kind  whether  navigated  by  steam  or  other- 
wise. But  it  is  only  to  be  so  construed  unices  there  be 
something  in  the  subject  or  context  repugnant  to  such 
construction,  and  when  we  oome  to  examine  the  seotions 
of  the  special  Act  of  1864»  it  is  dear  that  to  hold  that  it 
is  a  vesskl  would  be  repugnant  to  those  sectiona. 

Now  as  to  sectiona  100  and  101  of  that  Aet,  it  is 
obriously  the  Intention  of  the  Legialatoie  to  give  certain 
powers  to  the  dockmaster  with  reference  to  the  dismantling 
and  so  on  of  oertain  vessels,  and  to  direct  alterations 
to  be  made  in  pursuance  of  that  power,  and  to  give 


notioe  of  audh  altentioiM  to  n  dsftniU  psnoaf 
appear  to  be  in  charge  of  the  ship  or  fiwl,  r 
of  default  to  comply  with  theee  instrMtkai  I 
or  owner  shall  be  flnad.    It  iselMff  thsttksf 
end  of  aeotion  101  are  ancillary  to  the     , 
given  to  the  dockmaster— namely,  thst  if  1 
psiBon  on  board  to  whom  enoli  direottoas  i 
the  master  or  owner  ahall  be  fined.   "^- 
enaots  "  The  doekmaster  shaUhaTefaU  p( 
fo  order  aU  ships  and  vesaele  entering  the  4 
the  company  to  be  dismantled  in  socrii  v 
thinks  proper  and  safe  for  the  veaiels  so  i 
for  the  prevention  of  accident  or  misofaisf  i 
and  vessels,  &c."  Then  the  section  goes  on  t 
certain  things  being  done  when  she  is  in  (* 
the  dockmaster  Is  empowered  to  give  difsefi^^ 
substantial  hawsers  and  towlinee  and  fasts  tot 
mooring  craft,  buoys,  mooring-posts,  or  rii 
regulations  would  be  applicable  to  bargss. 
able  that  we  find  no  penalty  imposed  foi  d 
these  last»mentioned  diiections.    Now,  m  s 
notice  is  to  be  given  either  to  the 
person  on  board  appearing  to  be  in  ohi 
and  if  there   is  no  person    on  board 
equally  to  attach.    It  seeoDW  to  me  tkst  I 
penalty  for  having  a  vessel  in  the  docks 
board,  but  it  is  ancillary  to  the  aenief  of  I 
the  person  appearing  to  have  ohaigs  of  tJ 
therefore  hold  the  oonvictioB  to  be  wioag. 
Everard  v.  E0nddll,  which  wac  oiM,  do«i  I 
me  to  apply. 

Wnxs,  J.— I  am  of  the 
the  company  have  full  powers  undsr 
general  Aet  to  make  bye-lawa  for  the  m^ 
of  barges  within  their  docks,  and  thoss  p 
at  all  interfered  with  by  section  118  of  tl 
I  doubt,  however,  very  much  whether,  i 
section,  a  bye*  law  compelling  the  owner  of  i 
keep  a  man  on  board  while  it  rensisi  I 
would  be  upheld.  8nch  craft  have 
shelter  or  residenoe,  and  snob  a  bje-lsv  ^ 
the  reconstruction  of  the  majority  of  f^"" 
Since,  therefore,  I  agree  with  my  bi 
that,  on  the  construction  of  secUoas  lOOj 
matter  Is  quite  free  from  doabt,  this  i 
quashed. 

Conviction  quashed, 

flolicitors  for  the  appeUants,  J.  A,  A  a 

Solicitors  for  the  respondents,  CO. 

Sons, 
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ApiU  12. 


From  Gban.  DIy. 

In  re  "Whitlet  Pakthbbs. 
JEr  i»ar^  Oallav.  (a.) 

CbfijMity— JTamof ofulttm  o/  oMocioitoii— 5^^ita<iir0  &y 
o^-^Ctmpaniu  Aa^  1862  (25  <ft  26  Vid.  o.  89),  «. 

a. 

A  fer8on*$  name  may  U  iuUeribed  io  the  memoran- 
^km  ff  aBtodaiion  of  a  company  hy  hid  avihoHned 

£;  and  U  is  not  neeoiary  that  the  authority  to  eign 
I  le  under  seal. 
Ejde  V.  Johiuon,  3  Beott,  289,  2  Bing.  N.  C.  776, 
$flained, 
Jktkion  of  Baoon,  V.O.,  affirmed. 

ippoal  from  the  refiual  of  Baooo,  Y.O.,  to  xemove 
the  name  of  the  appelUnt,  P.  Cellan,  from  the  list  of 
•ntribotoiiee  ol  the  aboTO  oompanj,  now  in  liqaida- 
'■• 

At  the  time  when  the  oompeny  wm  being  formed,  in 
1873,  Mr.  Oakley,  a  friend  of  the  appellant,  adviaed 
to  Join  it.  Efentnally  the  appellant  sent  a 
anthoriBlng  Mr.  Oakley  to  sign  hie  (the  appel- 
i)  same  to  the  memorandom  of  aasooiation,  whioh 
Ib  leeoidingly  did  for  100  aharea. 
Hie  appellant  waa  afterwaide  named  a  director  of  the 


flompaay.  But  he  never  attended  any  of  the  meetings, 
riitker  of  the  direotora  or  of  the  company  ;  and  he  now 
[inifld  having  giTcn  any  anthority  to  Oakley  to  sign  his 
[MM  to  the  memoxandum. 

I  0&  the  evidence,  however,  the  court  held  that  he  had 
lireD  sooh  authority. 

la  1877  the  company  waa  ordered  to  be  wound  np, 
,|ld  the  chief  clerk  placed  the  appellant's  name  on 
ti  list  of  contribatories.  Several  calls  were  made  in 
tivhiding  np,  and  served  on  the  appellant,  and  in 
iM  a  balance  order  was  served  upon  him  for  payment 
'Jf  fte  amount  due. 

Oa  the  16th  of  December,  1882,  a  summons,  taken  out 
ly  him  to  remove  his  name  from  the  list,  was  dismissed 
lyBaooB,  T.O.,  and  the  appeal  was  brought. 

T.  RiUonf  foT  the  appellant.— By  section  6  of  the 
Companies  Aot^  1862,  the  signature  was  insufficient, 
iMt  being  made  by  the  appellant  himself,  but  by 
n  agent  Under  Lord  Tenterden's  Act  (9  Gko.  4, 
e>  U),  s.  5,  it  has  been  held  that  the  written 
"dmowledgment  required  to  take  a  case  out  of  the 
Statute  of  Limitations  must  bear  the  actual  signature  of 
the  party  chargeable  therewith,  and  that  signature  by 
M  agent  is  inaulBcient:  Byde  v,  Johneon^  3  Scott,  289, 
>  BiDg.  N.  0.  776.  Even  if  signature  by  an  agent 
vere  Boffioient,  as  the  memorandum  of  association  has 
^  eHeot  of  a  deed,  the  authority  to  sign  should  have 
nsa  under  seal. 

Martm,  Q.O^  and  Oitoaldy  for  the  liquidator,  were 
lotcaUadnpom 

OoTTov,  L.J.— This  appeal  is  brought  by  Mr.  Gallan 
'n^m a  deciaionof  Bacon, Y.O.,  refusing  to  remove  hia 
Ijajae  from  the  list  of  contributories  of  the  company.  I 
^l  ilnt  deal  with  the  point  of  law  which  has  been 
|«Kd  on  his  behalf.  It  is  conceded  that  he  did  not  sign 
^  same  himself  to  the  memorandum  of  association  of 
H^t  company ;  but,  assuming  that  bis  name  was  signed  by 
MjUBoiie  else  with  his  authority,  the  question  is 
yheUier  that  is  sufficient^  under  the  terms  of  the  statute, 
^0  make  him  liable.  There  is  nothing  in  the  Act  which 
'^Vf^j  requires  the  signature  to  be  by  the  man  him- 

(o.)  Beported  by  H.  F.  Ambdboz,  Esq.,  Barrister-at- 
Law. 


self|  but  it  is  said  that  such  is  the  proper  infttence  to  be 
drawn  from  section  6  of  the  Companies  Act,  1862,  having 
regard  to  a  case  whioh  has  been  cited  in  support  of  this 
contention.  That  section  speaks  of  **  subscribing  their 
names,"  and  again  section  8  of  the  subscribers  of  the 
memorandum  *'  writing  their  names,"  and  in  other  sec* 
tions  reference  is  made  to  signature,  and  nothing  is 
expressly  said  as  to  the  signing  being  by  a  man  or  by 
hia  agent.  The  case  of  Hyde  v.  Johneon^  which  has  been 
referred  to,  decided  that  under  Lord  Tenterden's  Act, 
9  Geo.  4,  c.  14,  in  order  to  take  a  case  cut  of  the 
Statute  of  Limitations,  the  signature  must  be  by  the 
person  sought  to  be  charged,  and  that  signature  by  hia 
wife  as  his  agent  was  not  sufficient  But  that  decision 
prooeeded  on  the  special  ground  that  Lord  Tentnden's 
Act  waa  one  of  a  series  of  enactments,  and  referred  to 
the  operation  of  Acts,  in  which  there  was  express  men- 
tion made  of  signature  being  by  a  man  or  by  his 
agent,  and  that,  as  Lord  Tenterden's  Act  contained  no 
mention  of  signature  by  an  agents  such  signature  was 
not  suffidei^t  under  that  statute.  This  dedrion  on  that 
statute  was  probably  correct,  but  the  Companies  Act, 
1862,  is  not  one  of  a  series  of  statutes  containing  re- 
ference to  signature  by  an  agent ;  and,  in  my  opinion,  it 
would  be  wrong  to  hold  that  under  that  statute  such 
signature  was  insufficient.  For  it  would  come  to  this, 
that  if  the  seven  signatories  to  a  memorandum  of  associa- 
tion were  in  the  room  together,  and  one  of  them  asked 
another  to  write  his  name  for  him,  his  signature  would 
be  bad.  I  cannot  assent  to  this.  If  the  agent  is 
authoriied  to  sign  by  the  principal,  in  my  opinton  the 
signature  is  as  vaUd  as  if  he  had  signed  it  himself.  It 
may  be  that  in  the  present  case  the  agent^s  mode  of 
signhig  was  not  perfectly  regular,  and  that  OaU^  should 
have  signed  his  principal's  name  as  attorney,  but  this 
irregularity  is  not  snffioient  to  invalidate  the  signature. 

Kext  it  is  said  that  Mr.  Oakley  had  no  sufficient 
authority  to  sign  Mr.  Callaa's  name  because  the 
authority  was  given  by  telegram,  and  not^  as  it  should 
have  been,  by  deed,  on  the  ground  that  the  OMiipaniea 
Act,  1862,  makes  the  memorandnm  of  association 
equivalent  to  a  deed.  Fox  acme  pnrpcaea  it  is  equivalent 
to  a  deed,  but  not  fox  all.  It  is  not  a  deed  in  the  sense 
of  requiring  to  be  sealed  as  well  as  signed.  In  my 
opinion  this  objection  also  cannot  be  sustained. 

[His  lordship  then  reviewed  the  evidence,  coming  to 
the  conclusion  that  Mr.  Oallan  had,  in  fact,  authoriaed 
Mr.  Oakley  to  sign  the  memoxandum  of  association  in 
his  name.] 


Bowsir,  L.  J.-^I  am  of  the  same  opinion.  Mr.  Bibton 
contends  that  a  memorandum  of  association  must  be 
signed,  not  by  an  agent,  but  by  the  man  in  person.  In 
every  case  where  a  statute  requires  a  particular  document 
to  be  signed  by  a  particular  person,  it  must  be  a  pure 
question  on  the  construetton  of  the  statute  whether  the 
signature  by  an  agent  is  sufficient.  In  some  cases, 
having  regard  to  the  scope  and  objects  of  the  statute  in 
question,  the  courts  have  held  that  the  signature  must 
be  by  the  person  himself.  In  others  it  has  come  to  the 
conclusion  that  signature  by  an  agent  is  sufficient.  I 
think  the  whole  question  is  summed  up  in  the  Judgment 
of  Blackburn,  J.,  in  Reg.  v.  Juitieee  of  Kent,  21  W.  B. 
685,  L.  B.  8  Q.  B.  305,  where  he  says  that  "no  doubt 
at  common  law,  where  a  person  authoriies  another  to 
sign  for  him,  the  signature  of  the  person  so  signing  is 
the  signature  of  the  person  authorising  it ;  nevertheless, 
there  may  be  cases  in  which  a  statute  may  require 
personal  signature.  It  was  so  held  in  Hyde  v.  •TcAason, 
on  the  ground  that  Lord  Tenterden's  Act  must  be  read  in 
pari  maiorid  with  the  Statute  of  Fiands,  and  that,  upon 
the  construction  of  those  stotutes,  the  Legislature  muat 
be  taken  to  have  intended  a  personal  signature."  And 
Quain  and  Axchibald,  JJ.,  in  the  same  case,  agree  that  the 
general  rule  is  that  q^i/aeiiper  aliumfadt  per  is,  though 
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there  maj  be  cases  in  wbiob  a  partioular  statute  requires 
a  different  conatmction,  there  is  nothing  in  the  statute 
now  in  question  to  show  that  the  Legialatare  wished  to 
exact,  in  the  ease  of  a  memorandnm  of  association, 
anything  in  the  nature  of  Teriflcation  or  pioof  of  genuine- 
ness of  the  signatures  thereto,  and,  consequent! j,  the 
principle  upon  which  the  case  of  Hyde  ▼.  Johnson  was 
decided  cannot  be  invoked  here,  and  the  general  principle 
of  law  applies  that  an  act  which  a  man  may  lawfully  do 
himself,  he  may  do  through  another. 

I  do  not  think  there  is  anything  in  the  suggestion  that 
it  is  necessary  that  the  agent's  authority  should  have 
been  by  deed.  [On  the  facts  his  lordship  agreed  with  the 
conclusion  of  Ootton,  L.J.] 

Fbt,  L.  J.— On  neither  of  the  points  In  this  case  do  I 
think  that  I  can  usefully  add  anything,  except  to  express 
my  entire  concurrence  with  the  views  expressed  by  my 
learned  brethren. 

Appeal  dUmiued,  with  costs. 

Solicitors  for  the  appellant,  Bofdman  db  Co. 

Solicitors  for  the  respondent,  Torr  &  Co. 


From  Oban.  Div. 


Jan.  27. 


Leitch  v.  Abbott,  (a.) 

Fffutiee  -—  Discovery  ~~  Alleged     fraud  —  Particular 
instanees^Ord.  10,  r.  6 — Ord,  31,  r.  SO. 

The  plaintiff  sued  the  deftndant,  who  had  acted  as 
Ms  stoMroJcer,  for  an  account  and  damages.  The 
plaintif  made  general  allegations  of  fraud,  and  then 
interrogated  vnih  a  view  to  establish  the  alleged  fraud. 
The  drfendant  refused  to  dnstofr,  on  the  ground  that  t?ie 
plaintiff  was  not  entitled  to  the  information  until  after 
decree. 

Beld  {hy  Cotton  and  Bowen,  L.JJ. ;  dubitante  Fry, 
L.  J.),  that  the  plaintiff  was  entitled  to  discovery  in  order 
to  enalle  him  to  estahHsh  at  the  hearing  his  alleged  cases 
0f  fraud- 

Decision  o/Ohitty,  J,,  reversed. 

Appeal  /f  om  a  decision  of  Ohitty,  J. 

The  plaintiff  had  employed  the  defendant,  a  stock* 
broker,  in  the  buying  and  selling  of  stocks  and  shares ; 
and  now  alleged  that  the  defendant  had,  in  many  cases | 
really  acted  as  principal,  selling  stocks  and  shates  of  his 
own  to  tbe  plaintiff  and  chargbig  him  with  more  than 
the  market  prices.  The  plaintiff  claimed  an  account 
and  damages. 

The  defendant  denied  these  charges,  and  pleaded  a 
settled  account  which,  he  alleged,  had  been  accepted 
by  the  plaintiff. 

The  plaintiff  delivered  interrogatories  to  the  defendant 
as  to  the  nature  of  his  dealings  in  shares,  ftc,  which  the 
defendant  had  effected  for  the  plaintiff,  requiring  the  de- 
fendant to  set  forth  the  dates,  the  prices  paid,  and  to 
whom,  and  whether  the  defendant  had  ever  dealt  with 
himself  or  any  firm  in  connection  with  himself.  The 
defendant  declined  to  answer,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  the  information  until  after 
a  decree  (if  any)  should  be  made  in  the  action ;  and,  on 
a  summons  being  taken  out  by  the  plaintiff  for  a  further 
and  better  answer,  Chitty,  J.,  refused  to  make  any  order. 

The  plaintiff  appealed. 

t/e{/;  Q.O.t  and  WoodfaU,  for  the  appellant.— The 
plaintiff  has  a  right  to  the  information  he  asks,  so  as  to 
be  able  to  test  the  truth  of  the  defendant's  statements : 
Old.  31,  r.  SO. 

'(a.)  IUi|iort«d  by  H.  F.  Aiomxoz,  Esq.,  Barrisler-at- 
Law. 


Solomon,  for  the  respondent — ^The  plsi 
tion  of  fraud  is  not  sufficient;  be  should  givof 
instances  of  the  alleged   fraud :   ord.  19,  f.  I 
defendant's  general  denial  of  fraud  is  sulBoisBt:! 
V.  Ahrens,  32  W.  B.  640,  26  Ob.  D.  717. 

Jelf,  Q,C.^  in  reply,  refeired  to  Wignunonl 
3nd  ed.,  26.  [Fby,  L. J.— Ought  not  partieukr^ 
of  the  alleged  fraud  to    have  been  gtnaf] 
defendant  were  called  as  a  witness,  be  wmUl 
to  give  the  required  information. 


Cotton,  L.J.— The  plaintilTs  case  is,  thatlii| 
the  defendant  as  his  agent,  but  that  ths  i 
really  acted  as  buyer  and  seller,  instead  of  i 
him.    If  this  be  so,  the  aoooants  between  i 
on  the  footing  of  the  defendant  having  wMi 
could  not  stand,  and  would  not  be  binding  on  ^ 
tiff.    But  the  defendant  denies  tJie  plaintfi  I 
and  the  plaintiff  seeks  to  interrogate  him  { 
persons  with  whom  ha  dealt.    Kow  the 
must  be  very  material  in  determining  the  q^ 
he  did  act  for  himself  or  only  as  agent  forti 
and  the  plaintiff  is  entitled  to  an  answer,  i 
constitute  material  evidence  ia  support  of  1 
will  have  to  establish.   The  defendant  T 
on  the  ground  that  the  plaintiff  Is  not  < 
information  until  after  he  has  got  a  decree, 
information  is  necessary  to  enaMe  him  to  c    ' 
it  would  be  idle  to  only  grant  it  after  dsona. 
that»  under  ord.  21,  r.  20,  the  court  has  sT 
the  matter.    But  either  that  rule  does  not  i 
or,  if  it  does,  I  think  the  discretion  was  < 
wrong  principle.    If  discovery  is  required  1 
pose  of  dedding  the  sights  of  the  paxtiss  st  t 
it  is  not  within  the  rule.    It  is  said  that  I 
Ahrens  is  an  anthoiity  to  show  that  the  ]a 
decide,  before  granting  discovery^  whether  iisi 
aoted  rightly  or  not.     But  I  do  not  \kSA\ 
respondent's  can  rely  on  the  judgment  in  t 
if  the  court  has  a  discretion  hero,  I  do  not  tl 
to  be  exercised.    There  Fry,   UT.,  tboofl^i 
ought  not  to  be  granted,  not  on  ord.  20,  r.r 
the  ground  that,  as  fraud  was  alleged,  i 
fraud  ought  to  have  been  stated.    But 
effect  of  ord.  10,  r.  6.    Although  a  general  i 
fraud  is  not  sufficient,  yet  if  a  person  i 
in  order  to  enable  him  to  go  to  the  he 
ought  to  get  it.    To  say  that  the  effect  of  t 
prevent  a  plaintiff,  who  has  stated  the 
fraud  which  he  alleges,  from  getting  <" 
to  reduce  very  much  the  right  to  diseoTi 
cases.    I  do  not,  however,  think  that  the  i 
for  the  plaintiff  here  doeS  give  partioulan  o(  | 
In  my  opinion,  as  the  discovery  here  is  msteif  * 
be  wrong  to  refuse  it,  for  it  is  wanted  fot  < 
of  estabUahlng  the  case  at  the  hearing.   1%*^ 
therefore,  must  give  a  further  answer  to  1 
rogatories. 


BowBw,  L.J.— In  this  ease  I    will 
plaintiff  is  met  with  the  allegation  o(  a  i 
count,  but  the  only  result  of  that  is  to  throw 
burden  of  disturbing  it,  and  to  do  so  he  i 
fraud.    But  this  does  not  deprive  him  of  r 
have  discovery  In  order  to  prove  the  fraud, 
expressed  in  Wigram  on  Dlsoovery :  "m**"' 
a  general  rule,  of  a  plaintiff  in  equity  to  ettw  > 
defendant   a  discovery  upon  oatii  ss  to  iB  ' 
of  fact  which,  being  well  pleaded  in  the  ^^^ 
to  the  pUintiiFs  case  about  to  come  oa  **  ^'jr^ 
plaintifrs  right  here  arises,  not  out  of  ^"^"^ 
the  relation  of  principal  and  agent    Tree  tw 
is  wanted  for  the  purpose  of  proving  ths  ta^ 
right  does  not  depend  on  its  being  P^^lJ* 
'within  the  exceptions  in  ord.  81,  r.  20  P  The  < 
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litfH 
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Thei 


I  this  : — A  party  often  makes  au  aUegaiion, 

~lp  OP  agoBoj,  and,  if  this  allegation 

^tbe  ifght  to  diaeopery  would  follow,  bat  if  not 

I  woold  be  no  right.    And  the  Rule  Oommittee 

Ivonld  be  ridieuloos  not  to  enable  the  de* 

lefuae  diecopery,  the  right  to  which  depended 

^''vUdi  was  atill  to  be  tried,  as,  for  instance, 

his  determine  whether  or  not  a  partnership 

to  refnse  inspection  of  the  books  nntil 

tfp  was  shown  to  exist.     The  two  questions 

•eparately.    Bat  here  the  rule  does 

I  Jndge  eould  not  say  that  the  right  to 

~  ~  on  the  question  in  dispute  in  the 

I  diaooTary  here  is  required  for  the  decision 

~i  does  not  depend  on  the  deoisiout    Nor 

r  other  reason,  desirable  that  any  question 

'  ~  be  determined  before  deciding  the  right 

i,  epen  if  the  Jndge  exercised  the  disore- 

vale  SO,  I  think  he  exercised  it  wrongly, 

not  Uiink  Ohitty,  J^  proceeded  on  the  rule 

the  more  serious  question  on  which  my 

With  regard  to  the  question  whether 

>  of  the  eonrt,  referred  to  in  Whyie  p.  Ahren$, 

one,  I  will  only  venture  to  obserTc  that, 

^.  Hanhury,  15  W.  B.  647,  L.  R.  S  H.  L., 

Cranworth  added  what  Lord  Westbury  did 

L,  that,  **  without  wishing  to  bold  parties 

Dbnically  to  the  rule,  the  substance  of  it 

s»  regnlarly,  and  rigidly  to  be  insisted  on." 

J  any  opinion  on  which  of  the  two  learned 

rtho  better  piew,  and  turning  to  ord.  19,  r.  6, 

only  B  rule  of  pleading,  as  has,  I  think, 

J  decided  by  this  court,  and,  supposing  it  not  to 

I  with,  it  may  gipe  the  opponent  the  right  to 

atmck  out  or  rectified,  hot  it  does  not 

ation  of  the  suit  by  the  party  so  plead- 

[  think,  the  true  piew— vii.,  that,  even  if 

I  of  frand  be  too  general  to  satisfy  the  rules 

kmay  require  amendment,  but  should  such 

SBy  bar  to  disooTsry  ?    The  fact  that  the 

I  to  plead  otherwise  is  rather  a  reason 

i  for  refusing,  him  discovery,  in  order 

rpnaeente  the  case.    And,  if  the  bar  to  his 

flidne  to  his  ignorance  of  facts,  then  dis- 

^Isast  as  neooMsry  then  as  later,  for  it  is  the 

to  a  plaintlfE  who  is  stopped  by  want  of 

he  is  stopped  from  going  to  trial  or 

It  follows  that  ord.  19,  r.  6,  is  only  a 

iiog»  and  ought  not  to  be  acanned  too  nar- 

k  «  question  of  discovery.    But  as  the  plaintiff's 

itbe  duties  of  the  relationship  of  principal 

i  have  been  disregarded  by  the  defendant,  I  do 

;  any  obstade  ought  to  be  placed  in  the  way 

ding  on  that  issue. 

r. — Having  regard  to  the  Judgments  of  the 

,  my  opinion  becomes  immaterial.    I  will 

,  therefore,  that,  having  regard  to  the  position 

"ngs«  I  incline  in  favour  of  the  order  of  the 

I  for  the  appellant,  Goldberg  dk  Langdon, 
i  for  the  respondent,  L,  Bamett 
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From  Q.  B.  Div.  (Bankruptcy).   March  11 ;  April  17. 

JEc  parte  Stajtfoed. 
Jn  re  B abbes,  (a.) 

Bill  of  sale^Furm-^Orantor  conveying  •*  as  beneficial 
0wntr"^Bille  of  Sale  Ad  (1878)  Amendment  Act, 
1882  (45  ft  46  Viet.  c.  43),  s«.  7,  d—Oonvfyaneing^ 
Act,  1881  (44  cfc  45  Vici.  c  41),  «.  7,  far.  {C). 

The  grantor  of  a  bill  of  eale  wa»  expreteed  to  convey 
the  goode  therein  mentioned  **  a$  beneficial  owntr.** 

Htldj  thai  three  taorde  had  the  effect  of  ineorporating 
into  the  bill  of  eale  the  covtnanie  contained  in  eeetion 
7,  par.  (C.)  of  the  Conveyancing  Act,  1881 ;  theU  the 
covenant  for  **  quiet  enjoyment*'  thereby  incorporated 
wai  incomistent  with  eection  13  of  the  Bifle  nf  Bale  Actl 
1882 ;  and,  therefore,  that  the  bill  of  tale  toae  void, 
under  eedion  9  of  the  Bille  of  Sale  Act,  1882,  ae  not 
being  made  in  accordance  with  the  form  given  in  the 
echedule  to  that  Act. 

Held,  aleo  (Fry,  L.  J.,  dissenting),  that  a  bUl  of  gale  is 
void  under  section  9  of  the  Bills  of  Sale  Act,  1882,  as 
not  being  **  in  accordance  with  the  form,**  only  where 
the  divergence  from  the  form  gives  the  bill  of  eale  a  legal 
consequence  or  effect  either  greater  or  smaller  than  that 
which  would  attach  to  it  if  drawn  in  the  statutory  form, 
or  if  the  bill  of  sale  departs  from  the  form  in  a  manner 
calculated  to  mislead  those  for  whose  benefit  the  statutory 
form  is  provided. 

This  case  was  ordered  to  be  redargued  before  the  full 
Oonrt  of  Appeal  on  account  of  the  iaportanca  of  the 
question  involved,  and  becansf,  under  section  2  of  the 
Bankruptcy  Appeals  (County  Courts)  Act.  1884  (47  k, 
48  Vict.  c.  9),  no  appeal  lay  to  the  House  of  Lords.  The 
case  is  reported  on  the  first  argument,  aite,  p.  287. 

By  a  bill  of  sale»  given  as  a  security  for  money  ad- 
vanced, the  grantor  assigned  the  goods  therein  mentioned 
**  as  beneficial  owner."  There  were  the  usual  covenants, 
by  the  grantor,  and  the  bill  of  sale  concluded  tbas:— 
"Provided  always  that  the  chattels  hereby  assigned  shall, 
not  be  liable  to  seizure,  or  to  be  taken  possession  of  by 
the  eaid  grantee  for  any  other  cause  than  those  specified 
in  section  7  of  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882." 

The  grantor  having  been  adjudicated  a  bankrupt,  the 
trustee  in  bankruptcy  applied  to  have  the  blU  of  sale 
declared  void  as  against  him.  The  Divisional  Court, 
affirming  the  decision  of  the  county  court  judge,  held 
that  the  bill  oC  sale  wss  valid.    The  trustee  appealed. 

On  the  appeal  a  new  point  was  raised — namely,  that 
the  bill  of  sale  was  void  under  section  9  of  the  Bills  of 
Sale  Act,  1882,  as  not  being  in  accordance  with  the  form, 
it  being  contended  that  the  words  "as  beneficial  owner" 
incorporated  the  covenants  in  section  7  (C.)  of  the  Con- 
veyancing Act,  1881,  which  were  inconsistent  with  the 
form ;  or  if  these  covenants  were  not  incorporated,  still 
that  the  words  rendered  the  bill  of  sale  doubtful  and  em- 
barrassing, and  therefore  void.  On  behalf  of  the  bill  off 
sale  holder  it  was  contended  that  the  Oonvejraucing  Act, 
1881,  did  not  apply  to  biUs  of  sale  at  all,  the  Bills  of  Sale 
Acts  forming  a  code  under  which  bills  of  sale  alone  are 
regulated ;  and  secondly,  that  if  section  7  (C),  of  the 
Conveyancing  Act  was  incorporated,  only  those  covenants 
which  were  consistent  with  the  Bills  of  Sale  Act,  and 
applicable,  were  incorporated. 

Montagu  Codkeon,  Q.O.,  (Cooper  Willie,  Q.C.^  and 
H.  Beed  with  him)  for  the  trustee. 

Sir  E.  Davey,  8.G.  {Winslow,  Q.C.,  and  C.  E. 
Jones  with  him)  for  the  bill  of  sale  holder. 

The  ai^fuments  sufficiently  appear  from  the  above 
statement  and  from  the  report  of  the  case  when  first 
argued,  ante,  p.  287. 

(a.)  Rsportod  by  \V.  F,  Barry,  Eaq.,  Barrister^at-Law. 
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The  following  oases  were  cited :— Davis  v.  Buritm,  82 
W.  B.  488,  11  Q.  B.  D.  587  ;  MehOU  y.  Skinger,  3S 
W.  B.  890,  13  Q.  B.  D.  393 :  EMerington  t.  Qrcome, 
33  W.  B.  108,  13  a  B.  B.  789 ;  ^herU  t.  BoberU.  82 
W.  B.  605, 13  Q.  B.  D.  794 :  Bx  parte  Punona^  anie^  p. 
899,  16  Q.  B.  D.  582 ;  Ex  parte  Ptaree,  d2W.  B.  187,  25 
Ob.  D.  656 ;  and  seetioos  2  (sab-ieotioo  1, 5),  7  (0.)  (sab- 
seottoB  4)t  14, 19,  and  20  of  the  Oont^aaoiiig  Aot,  1881. 

Cur»  adv.  wvU. 

April  17.— Tlie  JadgmoBt  of  the  majority  of  the  ooart 
(U>fd  Bbbbb,  ILB.,  ConoN,  LnrauiT,  Bowbn,  and 
LopBs,  Ljrj.)  was  read  by 

Bowsv,  LJ.— The  first  qaestion  to  be  considered  is 
the  true  oonstraotion  to  be  placed  npon  section  9  of  the 
Bills  of  fiale  Amendment  Act,  1882,  which  enacts  that  a 
bill  of  sale  made  bj  waj  of  seomrity  for  the  payment  of 
money  is  to  be  void  unless  made  in  accordance  with  the 
form  in  the  schedule.    We  have  to  determine  what  legal 
meaning  onght  to  be  attached  to  the  words  '*  in  accord- 
ance   with    the    form.*'     Is   undeviating  conformity 
required,  or,  if  divergence  within  limits  may  be  per* 
mittcd,  what  are  the  limits  within|which  such  divergence 
is  perasissibleP    It  is  to  be  observed  in  the  first  place 
that  the  section  does  not  avoid  bills  of  sale  for  not  being 
made  in  the  form  of  the  schedule,  but  only  bills  of  sale 
that  are  not  made  in  accordance  with  the  form.    The 
distinction  can  scarcely  be  accidental.    In  the  principal 
Act  of  1878,  with  which  the  act  of  1882  is  to  be  con- 
straed,  weflnd  (section  11)  a  provision  that  alfidavits 
may  be  in  the  form  set  forth  in  schedule  A  to  the  Act  of 
1878  anaeied.    By  section  12  of  the  Act  of  1878,  the 
registrar  is  to  file  certain  statutory  particulars  as  to 
names,  Ac.,  in  the  form  set  forth  in  the  second  schedule 
B  or  in  any  ottier  preeoribed  form.    In  the  previous  Act 
of  1854,  the  atatatory  particulars  ware,  by  section  3.  to 
be  entered  by  the  registrar  according  to.a  form  given  in 
tliat  schedule.     The  precise    expression    adopted    by 
section  9  of  the  Act  of  1882  is  not,  therefore,  to  be 
treated  as  immaterial.    The  qaestion  would  seem  to  be. 
When  is  a  bill  of  sale  that  is  not  made  in  the  form 
given  by    the   1882    schedule   made    neverthelem    in 
accotdance  with  such  formP    According  to  one  view 
submitted  to    us   the  amount   of  divergence  and  its 
materiality  must  be  a  question  for  the  judge  to  consider, 
and  depends  upon   the    simplicity  or    prolizity,  the 
brevity  or  the  length  of  the  additions  engrafted  npon  the 
statutory  form.    This  seems  a  somewhat  vague  criterion 
to  apply,  and  one  which  would  leave  the  validity  of  bills 
of  sale  at  the  mercy  of  the  particular  ]  udge.    WhUe  it  is 
material  to  notice  the  simplicity  of  the  prescribed  form,  it 
is  neverthelem  to  be  remembeied  that  there  is  nothing 
about  simplicity  or  prolixity  in  the  Act  of  Parliament 
itself,  and  it  would  not  be  a  sound  method  of  construct- 
tion  to  introduce  a  vague  definition  of  the  Und  not  found 
in  the  statnte  itadf  •  What,  indeed,  could  be  the  measure 
of  the  simplicity  by  which  such  divergence  would  have 
to  be  tested?    Would    it  be   the  average  simplicity 
of  borrowers  tlizoughont  the  kingdom  or  the  feeling 
of  the  particular  tribunal  which  decided  the  case  P    To 
take  an  obvious  example,  the  form  of  bill  of  sale  set 
forth  in  the  schedule  contains  no  recital.    But  would  a 
mere  recital  which  superadded  no  legal  obligation  npon 
the  grantor  by  way  of  estoppel  or  otherwise  be  such  a 
departure  from  the  form  as  must  avoid  the  instrument, 
or  must  the  validity  of  the  instrument  depend  npon  a 
Judge's  opinion  as  to  whether  such  recital  was  prolix  ox 
concise  P    There  is  no  legal  certainty  about  such  n  test, 
and  it  is  based  npon  nothing  in  the  statute.    A  sounder 
interpretation  of  the  words  *'in  accordance  with  the 
foim^  appears  to  be  that  which  is  more  in  harmony 
with  the  reoogniiad  maxim  of  construction,  **  Bvperfiua 
mm  noosnf."    A  bill  of  sale  is  sorely  in  aocoidance  with 
the  prescribed  f om  if  it  Is  iubataatiaUy  in  aooordanoe 


font  I 


hats 


with  it,  if  it  doea  not  depart  from  the  i 
any  material  respect.  But  a  dive^geom  < 
substantial  or  material  which  is  one  i 
the  bill  of  sale  a  legaj  conseqi 
greater  or  smaller,  than  that  which  wooldi 
drawn  in  the  form  which  has  b 
departs  from  the  form  in  a  manm 
those  whom  it  is  the  object  of  thestatots  ts| 
eatimating  the  eflect  of  a  divergenosb  ens  i 
into  consideration  for  the  moment  tbs 
section  9,  that  the  biUofsaleif  itvarimi 
is  to  be  void,  for,  owing  to  this  statutoij  ] 
material  variation  can  in  the  end  have  aayl 
all.  To  suppose,  fbr  example,  that  a  bill  i 
bronght  back  into  harmony  with  the 
the  mare  addition  of  a  proviso  that  all  i 
ditions  at  variance  with  the  statntcry  : 
disregarded  would  be  abaurd.  We  mnstt 
interprated  by  the  light  of  the  Act  on  the  o 
instrument  to  be  disonmed  upon  the  othsr ;  i 
then  oonsider  whether,  but  for  the  avoidaiioel{ 
secticB  9  of  the  statute,  the  inatmment  M  ^ 
virtue  dthev  of  addition  or  omission, 
eiSect  which  either  goes  beyond  or  falls  i 
which  would  result  from  the  statutory  fo»,  i 
the  instrument  in  respect  of  such  vaiisasi| 
flalcnlatfld  reasonably  to  deceive  those  lot  i ' 
a  statutory  form  is  provided.  If  so  the  i 
rial,  and  the  bill  of  sale  is  not  in  substantial  I 
with  the  statutonr  precedent. 

Whatever  form  the  biU  of  sale  tskn,  1 
adopted  by  it  in  order  to  be  valid 
duce,  not  merely  the  like  affect,  bat  tiis  i 
—that  is  to  say,  the  legal  effect,  tba 
effect,  and  nothing  but  the  legal  eflect  which  Itl 
duce  if  cast  in  tlie  exact  mould  of  the  sohedsto,  f 
as  this  oon  tains  no  element  of  uncertaia^i 
every  lawyer  throughout  the  kingdom  ii  ( 
apply,  and  is  based  upon  a  method  of  ' 
familiar  to  our  courts.  Thia  is  the 
are  prepared  to  put  upon  the  section,  sai  i 
aecordingly  to  inquire  on  which  side  of  thai 
of  sale  before  us  falls  if  thia  tsst  ii  ttl 
Although  the  bill  of  sale  contains  sevsnl  i 
in  this  respect  differs  from  the  schedals  a(J 
have  not  been  invited  to  invalidate  the! 
the  ground  of  such  recitals.  It  would  1 
possible  for  us  in  any  event  to  have  1 
of  tliese  redtals  as  fatal,  for  they  an  i 
nor  do  they  tend  to  add  to  or  detract  i 
cfEect  of  the  doonment. 

The   words    upon   which   the  real 
us    tume   consist  of    that  portion  of  tt 
part  which    witnemea   that   the  graator, 
fidal  owner,*'    assigns  to  the   grantse  thi 
property.    The  real  difficulty  arises  in  i 
section  7,  par.  (0.),  of  the  Oonvajaneiiig  < 
But  for  this  last-mentioned  Act  the  rssott  t" 
follow  from  the  introduction  of  the  wocdi  *s 
owner  "  would  probably  be  to  create  a  i 
effect  that  the  grantor  was  the  bensfidsl  < 
other  words,  that  he  had  a  right  to  aarfga  ttil 
interest  in  the  property  covered  by  the  Mttv  I 
is  open  to  doul^  though  it  is  not  nso0M7M 
any  opinion  upon  the  matter,  whether  mflhsT 
would  not,  in  any  event,  have  been  \m^ 
absence  of  rebutting  drcnmstancss,  fioo  tht  i 
ordinary  bill  of  sale  transaction,  etea  of  tki* 
form.    If  this  doubt  were  woU  foondsd,  the  r' 
the  words  <*  as  beneficial  owner "  mlgh^  < 
Oonveyancing  Act  of  1881,  be  the  lacit «.     . 
what  the  law  without  anch  expresrion  looU  iWFrJ 
we  desire  to  abatain  from  indicating  aqy  ^Jf^ 
question,  inaamuch  as  the  existenne  of  ths  r" 
Act  of  1881  preaentiwhat  aeenu  \ou%i 
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Ex  PABTs  Stanyosd.— Thokntok  tf«  Thobnton. 
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rMeCfcm  If  psr.  (0.)f  of  this  Act,  in  all  oon- 

r  wij  of  mortgage  (aad  a  Ull  of  mIo  f alli 

vioiisly  giTon  of  a  mortgage) 

I  •  penon  ooBToja  and  Is  ezproMod  to 

ner,"  to  be  deemed  to  be  In- 

the  natnre  and  effect  of  wbioh  we 

It  Is  alleged  bj  those  who 

kthe  present  bill  of  sale  that,  bat  for  the 

lUHoted  by  the  Bills  of  Sale  Aot,  1882, 

f  Hoordanee  with  the  form,  the  OonTeTanoing 

1  apply  to  the  present  instrament  and 

effwt  of  ineorporating  into  it    the 

We  are  of  opinion  that  this  view 

iFe  think  that  section  7,  par.  (0.),  of  the 

!  Afit,  1881,  did   apply  to    all    bills    of 

I  then  existing  law,  and  that  it  is  only  in 

i  tpedsl  provisions  of  the  Bills  of  Sale  Act, 

InioDg  others,  of  the  enactment  prescribing 

{via  the  sehednled  form*  that  section  7,  par. 

of  1881  would  fall  to  apply  to  the 


iMldf 
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hipw. 
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tiierefore,    to    be    considered     is 
intRdnetion   Into   this    UU    of    sale, 
the  words  '*as  beneficial  owner,"  of 
wt  forth  in  section  7,  pan  (0.),  of  the 
:  Act  of  1881  would,  if  snoh  intix>daotlon 
gire  to  the    bill  of    sale   a  legal  effect 
I  that  which  it  wonld  have  if  the  statutory 
I  followed  and  if  the  words,  "  as  beneficial 
I  been  omitted.    The  corenant  to  be  found 
.  (0.),  of  the  OouTeyandng  Act,  1881, 
the  head  of  a  single  oorenant  sereral 
I  cofeasnta  or  warranties.     Fhrst  comes  a 
I  to  title..    We  leave  open  the  question  to 
slieady  alloded— whether  this  express 
Hide  would  add  anything  b^ond  what  was 
iM  \fy  imj^iostloa  in  the  use  of  the  statu- 
[^Bsxtprofision  in  order  is  a  oorenant 
^  V  made  in  payment  of   principal  or 
ft  be  lawful  for  the  grantee  to  enter  into 
weiTe   sod  thenceforth  quietly  hold, 
or   take  and   have,  the   subject. 
I  to  be  oonTcyed,  or  any  part  thereof, 
intermption  or  disturbance  by  the 
oeoATeys,  or  any  person  oouTeying  by  his 
tty  other    person  not  being  a   person 
1  napeet  of  an  estate  or  interest  subject 
conveyance    Is    expressly    made.      This 
\,  upon  defimlt  of  payment,  an  immediate 
r  ttd,  hnpliedly,  a  power  of  removing  f  orth- 
the  property  conveyed.      We  are 
ny  that    the   importation   of   such    a 
^fhehOlof  sale  would  give  to  the  bill  of 
1  «fleet  beyond  that  involved  In  the  use  of  the 
Mniedform.    The  scheduled  form  must  be 
•ligbtof  the  Act  to  which  it  is  scheduled, 
P^t^enUor   by    the    light    of    section    18. 
of    this     scheduled     form,     read 
ol  aeetlon     13,  Is   to    pass   the  entire 
doubt,   to    the   grantee,    but    not  to 
power  of    immediate  removal  till  five 
^BhaUhave  elapsed.    The  introduction  of 
attorn  tiie  Oonveyandng  Act  of  1881  would 
^grantee  of  the  benefit  of  these  five  days, 
from  the  statutory  form  may  appear 
.  ^     >  ss  it  would  be  a  variation  which,  if  it 
[^^^"^7  made,  would  alter  the  legal  rights 
^o  from  the  legal  rights  which  the  form 
Boto^onthatit  is  a  variation  sufficient 
» 001  boldbg  that  the  bill  of  sale  under  dis- 
'^~^B  hi  accordance  with  the  statutory  form. 
^iiDQBtbedeolared  void,  and  the  Judgment 
^W««aoed  by  the  court  on  the  6th  day  of 
""•tjwit  ifeaiid^  bdsg  drawn  up  as  from  to- 


Fbt,  LJ.— In  the  conclusion  arrived  at  by  my  learned 
brethren  in  this  case  I  entirely  concur.  I  agree  with 
them  in  holding  that  the  insertion  of  the  words  "as 
beneficial  owner  "  has  the  effect  of  introducing  into  the 
statutory  form  covenants  not  to  be  found  in  ity  not 
authoriflsd  as  terms  for  the  maintenance  of  the  security, 
and  at  variance  with  the  statute  of  188S,  and,  conse- 
quentiy,  that  the  bill  of  sale  in  question  Is  void  under  the 
9th  section  of  that  Act. 

But  I  am  not  prepared  to  agree  with  my  brethren 
in  the  rule  of  construction  which  they  have  laid 
down  in  respect  of  that  section.  A  bill  of  sale  may 
contain  everything  which  the  statutory  form  contains, 
and  may  have  no  further  or  other  operation  in  law  than 
a  Mil  of  sale  In  that  form  would  have,  and  may  yet,  in 
my  opinion,  be  not  in  aocotdance  with  that  form.  Abill 
of  sale  Introdnoed  by  prolix  and  useless  ledtab  therein 
writ  large  and  long  In  every  member,  with  all  the 
prolixity  for  which  conveyancing  was  once  celebrated, 
may  have,  in  the  end^  precisely  the  same  legal  effect  as  a 
document  in  the  statutory  form,  but  it  would  not,  In  my 
opfaiion,  accord  with  It.  The  Act  of  1883  is  a  remark- 
able statute  imposing  stringent  fitters  on  the  power  d 
contracting  In  respeist  of  loans  on  chattels.  Thns^by 
section  12,  it  avoids  any  bill  of  sale  given  In  consideration 
of  less  than  £30.  It  is  a  statute  which  deals  in  an  im- 
perious manner,  not  with  the  substance  only*  but  the 
form  of  the  instrument ;  f6r,  amongst  other  things,  it 
requires,  by  section  4,  that  the  chattels  shall  be  described 
in  a  schedule,  and,  with  a  certain  exception,  provides 
that  the  document  shall  have  effect  only  In  respect  of  the 
chattels  thus  described.  Again,  the  particular  section 
now  in  question  is  an  enactment  of  a  remarkable  and,  so 
far  as  I  know  of  late  years,  novel  description,  for  it  Is 
aimed,  not  at  the  operation  or  substance  of  an  instru* 
ment,  but  at  its  form,  and  in  its  demand  for  accordance 
with  the  scheduled  form  it  has  no  words  of  indulgence, 
such  as  '*  or  to  the  like  purport  or  effect " ;  and,  in 
default  of  ouch  accordance,  it  makes  the  instrument  void, 
not  as  against  third  persons  only,  but  as  against  the 
maker  himself.  For  these  and  other  reasons  I  hesitate 
to  accept  the  rule  of  construction  laid  down  by  my 
brethren,  and  I  IncUne  to  think  that  the  Legislature 
has,  for  the  purpose  of  imposing  a  stringent  chedc  on 
the  freedom  of  contract  in  respect  of  loans  on  chattels, 
had  reconrse  to  an  expedient  more  familiar  to  ancient 
than  to  modem  law,  and  has  rsquired  the  contract  to  be 
clothed  in  a  particular  form  under  pain  of  nullity. 

Appeal  allowed. 

Solicitors  for  the  trustee,  Oohum  S  Young, 
Solicitors  for  the  bill  of  sale   holder,    BandaU   A 
BudeMlf  for  Jones  Ss  Sorif  Oolohester. 


From  Prob.  Div.  ft  Adm.  Div.  April  14 

Thobhtoit  9.  TmyuKtms.  (a.) 

PracHoB'—Divorce-'Paitiou  agaiiuA  wife  in  India^ 
8uU  in  England  by  wife  for  reUitution  of  conjitgal 
righUStay  of  proceedinge. 

A  hmbandf  hMing  a  pMic  ofpoinXmoni  in  India 
and  reeiding  there  with  hie  tot/s,  preeented  apeHUon  in 
the  High  Court  at  Bombay  for  dteeoltdion  of  marriage 
on  the  ground  of  hie  wife*$  adultery.  Before  preeenHng 
the  pelUtion  he  sent  hie  wife  back  to  her  family  in  England^ 
and  afterwards  came  himself  to  England  on  short  leave 
of  absence  for  the  purpose  of  settling  his  children  in  this 
country,     Whilst  in  England  his  wife  served  him  with  a 

(db)  Reported  by  H.  F.  Ambdroe,  E«q.,  Barrister*at- 
Law, 
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pelUion  for  rtsiitufion  of  conjugal  rights.  He  thereupon 
applied  for  a  ekty  of  proceedinge  on  the  wiftU  petUion 
until  the  ease  in  the  High  Oourt  at  Bombay  should  have 
heen  determined. 

Held  (affirming  the  decision  of  Butt:,  J.),  that  a  stay 
of  proeeedings  ought  not  to  he  granted, 

Appml  from  a  deeiaion  of  Butt,  J. 

In  1885  the  appellant,  who  was  living  with  hia  wife 
at  Seoondezabad»  in  India,  where  he  was  oocnpying  a 
•tail  appointment,  suiprised  a  oorrespondenee  between 
her  and  another  officer,  which  was  followed,  as  he 
alleged,  by  a  confession  of  adnltery  on  her  part.  He 
thereupon,  in  December,  sent  her  home  to  her  father  in 
Englsnd,  at  the  same  time  writing  to  him  a  full  account 
of  the  matter  and  committing  his  wife  to  his  care. 

In  February,  1886,  he  commenoed  proceedings  in  the 
High  Court  at  Bombay  against  his  wife  and  the  co- 
respondent for  a  divorce,  on  the  ground  of  her  adultery, 
and,  in  accordance  with  the  requirements  of  the  Indian 
Code,  the  petition  was  served  on  the  wife  by  sending  a. 
copy  to  her  by  post,  and  also,  on  the  25th  of  March,  by 
personal  service  on  her^  In  the  meantime,  the  husband 
had  obtained  two  months'  leave  of  absence  and  had 
oome  to  England,  where  he  remained  from  the  15th  of 
March  to  the  Uth  of  April,  for  the  purpose  of  settling 
his  children  with  his  brother.  Whilst  in  England 
—viz.,  on  the  87th  of  Maroh-*-he  was  served  with  a 
petition  brought  by  his  wife  for  the  restitution  of  con- 
jQgal  rights.  He  thereupon  applied  for  an  order  staying 
the  proceedings  on  the  wife's  petition  until  the  petition 
iu  India  for  a  divorce  had  been  disposed  of.  Butt,  J., 
refused  to  stay  the  proceedings. 

The  husband  appealed. 

Inderwickf  Q.Cy  and  Bargrave  Deane,  for  the  ap- 
pellant.—The  only  defence  to  the  case  here  would  be 
the  wife's  adultery,  which  will  be  determined  in  India, 
where  the  husband,  the  oo-respondent,  and  witnesses  all 
reside.  He  cannot  got  a  divorce  In  the  proceedings 
here,  and  would,  therefore,  have  to  establish  his  case 
twice  over.  And  he  will  have  to  pay  all  the  wife's  costs 
in  any  event.  In  the  event  of  the  decision  in  India  on 
the  question  of  adultery  being  in  favour  of  the  wife, 
the  appellant  will  undertake  to  consent  to  an  immediate 
decree  against  him  in  the  suit  for  restitution  of  conjugal 
xightf. 

Bayford,  Q.C,  and  8earh,  for  the  wife. 

OoTTCir,  L.  J. — This  is  a  case  of  some  nicety.  In  my 
opinion  both  the  oourt  in  India  and  the  oourt  here  hae 
jurisdiction  over  the  matter  in  question  between  the 
parties.  But  the  husband's  case  is  that,  as  his  defence 
to  his  wife's  action  against  him  here  and  his  claim 
against  her  in  India  are  the  same,  it  is  proper  that  her 
proceedings  in  this  country  should  be  stayed  until  the 
action  in  India  has  been  determined.  There  are  obvious 
advantages  in  taking  this  course,  for  the  court  would 
not,  if  it  could  avoid  it,  oblige  the  husband  to  prove 
his  wife's  adultery  in  two  separate  proceedings.  But 
ought  we  on  thia  acoount  to  deprive  the  wife  of  the  right 
of  having  the  question  of  her  adultery  decided  in  Eng- 
land, and  not  elsewhere  f  I  do  not  think  that  it  would 
be  light  for  us  to  do  so.  She  denies  having,  as  is 
alleged,  made  a  confession  of  adultery,  and  says  she 
wishes  to  have  the  evidence  ou  that  point  heard  in 
England  rather  than  in  India.  I  think  that,  in  spite  of 
the  inconvenience  and  possible  expense  which  will  be 
cauaed  by  her  taking  this  court e,  we  ought  not  to  stay 
the  proceedings  she  has  commenoed  here. 

JSowBN,  L.J.— I  am  of  the  same  opinion.  Our 
decision  turns,  iu  the  end,  on  the  very  plain  point  that, 
primd  facie,  the  wife  is  entitled  to  prosecute  her  suit 
here  if  she  thinks  it  for  her  benefit  to  do  so.  If  she  is 
an  innocent  woman  her  course  is  not  unreasonable,  and. 


even  if  she  be  guilty,  it  may  be  that  ahe 
more  easily  by  proceeding  here.  Ths 
whether  we  ought  to  transfer  the  deoiiioa 
from  an  English  to  an  Anglo-Indian  ooait. 
do  80  if  the  ends  of  Justice  demanded  it.  In 
think  we  ought  to  take  such  a  course  unleail 
clear  that  no  harm  could  follow  to  the 
our  doing  so.  In  my  opinion  we  ought  wit  I 
proceedings. 

Fry,  L.J.— I  am  of  the  same  opinion, 
without  some  regret  that  I  agree  in  the  d( 
proceedings  ought  not  to  be  stayed. 

Appeal  diimissed. 

Solicitors  for  the  appellant,  Godim,  /7oJ 

SoUciton  for  the  respondent,  fT.  Bor«2qf. 


Kilt    tftoutt    Of    9tt0ti(c 


Ohan.  Div.  \ 
V.O.B.     I 

SWABET   0.   DOVET.   (l.)  , 

iVacWoei— /fi«sfT«wotori>s--Siimm<mf /pr 
— Jfoffers  to  he  considered  on  siicA 
R  8,  Ct  ord.  31,  rr.  1,  3,  6,  7. 
On  the  hearing  of  a  summons  far  tewj 
interrogatories  under  ord,  31,  r.  1,  the 
or  irrelevancy  of  the  proposed  interr 
considered  for  the  purpose  of  giving  or 
and  interrogatories  generally  irrelewut 
out;  hut  it  is  not  the  duty  of  the  cMsf 
hearing  of  such  summons,  to  amend  or 
gatories  on  the  ground  of  prolixity. 

Adjourned  summons. 

This  was  a  summons  by  the  plaintilb  /or 
interrogatories  under  ord.  31,  r.  1.    The 
for  specific  performance  of  an  agreement 
The  statement  of  claim  alleged  that,  by  i 
writing  of  the  12th  of  January,  1884,^ 
Gkorge   Barton,    as    agent   for   the 
defendants  agreed  to  take  a  lease  f rooi 
a  house.  No.  66,  Union-street,  at  the  z 
term  therein  specified ;  that  the  key  of  tke 
pursuance  of  this  agreement,  handed  to  tiii 
Barton ;  and  that  the  defendants,  in  ~'"' 
agreement,  took|  and  had  ever  since 
sion  of,  the  premises,  but  refused  to 
to  pay  any  rent. 

The  defendants  by  their  defenee  deaiaa  ^ 
tions  in  the  statement  of  claim,  except  the  " 
were  in  possession  of  the  premises ;  and  * 
poasession  was  under,  or  in  pursuance  of,  aaj 
The  defendants  also  relied  on  the  StstateoC 

After  delivery  of  the  statement  of  ^^^^ 
took  out  this  summons  for  leave  to  deliver  * 
to  the  defendants.  The  chief  derk  sdjoojm 
mons  in  order  to  be  furnished  with  aoop/oT 
interrogatories,  that  he  might  himaelf  pei>«^ 
them,  and  subsequently  proceeded  to  oo  m 
ating  and  rendering  the  proposed  interr^ 
concise.  The  following  is  a  specioiea 
ations : —  >, 

"  1.  Did  not  the  defendants  [or  o»*»J*" 
them,  in  the  month  of  January,  1384,  or  st  9em_  ^ 
what  time,  reside  or  carry  on  busineaa  at  no-  •« 
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Long  Aore  f  Did  not  the  defendaoti,  or  one, 
'  off  theniv  in  or  abont  the  month  of  Januarj, 
;«oiae  oCher,  and  what  time,  employ  ooe  George 
Oifiir  agent  to  negotiate  on  their  behalf  for  a 
iHMiioj  of  the  hmditamente,  No.  58,  Union* 
tt6  atntament  of  olaim  mentioned,  and  whether 
or  agree  to  take,  a  leaee,  or  tome  other, 
thereof,  or  in  what  reepects,  and  for 
did  the  defendante,  or  either,  and  which 

the  said  (}eorge  Barton  ? 
the  Mid  Chorge  Barton,  or  some  other,  and 
I,  aa  the  agent  of  the  defendante,  or  one,  and 
I,  in  or  about  the  month  of  January,  1884, 
other,  and  what  time,  negotiate  with  Robert 
whether  or  not  with  Alfred  Wright,  or  with 
which  of  them,  and  whether  or  not,  aa  the 
agentB  or  agent  of  the  plaintiiEi,  with  reference 
,  or  aome  other,  and  what  tenancy,  of  the  eaid 
ita  befaig  granted  to  the  defendante,  ur  one, 
of  them  P"] 
dork  altered  theie  interrogatoriea  by  striking 
worda  in  braekete,  and  formed  one  inter* 
iaatead  of  two,  by  adding  after  the  worda 
Barton,*  at  the  end  of  the  first  interrogatory, 
;g  worda  i — 
agent  to  negotiate  an  agreement  with  one 
aa  agent  for  the  plaintiffe,  under  which 
tha  defendante  were  to  take  the  premieee 
Id  the  Snd  paragraph  of  the  Btatement  of 
at  the  rent  and  on  the  terms  therein 
or  waa  not  eneh  agreement  oonolnded  between 
Oeorge  Barton  and  Robert  Paris,  as  such  agents 

request  of  the  plaintUb  the  summons  was 
into  ooort. 

for  the  applicant.*— On  the  bearing  of  a 
for  leave  to  deliver  interrogatoriea  the  chief 
^  ~i  not  to  settle  the  form  of  the  interrogatories. 
i  be  hae  Jurisdiction  merely  to  give  or  refuse 
»  ddiver  interrogatories  generally:  Hall  v. 
W.  V^  1883,  p.  185  ;  McTlroy  v.  Duncan, 
JSSi,  p.  48.  If  the  party  interrogated  has 
w  oMeefcing  to  the  interrogatories  as  irrelevant 
ijidtf  ha  may  raise  those  objeotions  in  the 
ver  under  ord.  31,  r.  6,  or  apply  to  have 
I  etmck  out  under  rule  7  as  prolix  and 
and  rule  3  of  the  same  order  makes  pro- 
ttie  payment  of  the  costs  of  interrogatories 
unreasonably  or  at  improper  length.  Here 
'  orieo  are  admittedly  relevant  generally. 

Wood,  for  the  respondent. — The  chief  clerk  on 
'  J  of  the  summons  had  a  right  to  look  into  and 
» faitenogatories,  and  to  refuse  to  allow  prolix 
interrogatories  to  be  delivered.  Ex- 
)  thereby  saved  by  rendering  a  separate  appli- 
>  tiiat  purpose  unnecessary. 

V,  T.O.— -There  is  a  provision  in  ord.  31,  r.  1, 

atories  which  do  not  relate  to  any  matters  in 

I  the  cause  shall  be  deemed  irrelevant.     The 

night  have  struck  out  irrelevant  interroga- 

konce,  without  waiting  to  have  a  second  appli- 

t  that  purpose  made  to  him.    But  there  is  no 

that   theee   interrogatories   are    irrelevant ; 

^tha  chief  clerk  ought  to  have  allowed  them  to 

i,  and  ought  not  to  have  proceeded  to  settle 

I  in  the  way  he  has  done. 

iltorf,  EoberU  Jt  Barlow;  A.  F.  Benning, 


Chan.  Dlv.  \  .     -  « 

In  re  Mabsh^icld. 
ILlsbhfibld  v.  HxTTCHnrGs.  (a.) 

Practice  —  Diecfivery  —  Inspection  of  hank  hookt  — • 
Bankers'  Books  Evidence  Act,  1879  (42  <fc  43  Vict,  c. 
11),  a.  7. 

In  an  adnUniUraiion  action  the  plaintiff*  $oughil  to 
surcharge  tJie  accounts  brought  in  by  the  defendant,  vho 
UHM  the  eoeecutor  and  surviving  partner  of  the  teitator. 
Pending  the  cross-examination  of  the  defendant  upon  his 
accounts  and  affidavit,  the  plaintiff  applied,  under  th4 
Bankers*  Books  Evidence  Act,  1879, /or  inspecUon  of 
the  bank  books  containing  the  account  ofjthe  testator  and 
of  the  partnership. 

Beld,  t?iat  the  plaintiff  was  entitled  to  inspect  th$ 
books,  for  the  purposes  of  discovery,  as  asked» 

Adjourned  summons. 

This  was  an  application  by  the  plaintiff  in  an  ad« 
ministration  action  that,  pursuant  to  section  7  of  the 
Bankers'  Books  Bvideuce  Act,  1879,  the  applioant.  orhchr 
solicitor,  might  be  at  liberty  to  inspect,  at  the  ofBoes  olf 
Meesra.  Williams  &  Oo.,  bankers,  Wareham,  Swanage, 
and  Doroheater,  in  the  county  of  Dorset,  the  books  of  the 
said  bank  for  the  years  from  1882  to  1886,  iMth  inclusive, 
Gontainiog  any  entries  of  the  accounts,  both  deposit  and 
otherwise,  of  Robert  Dngdale  Marsbfield,  liarahfleld  ic 
Hntohiags,  and  Robert  Ooleman  Hutchings,  and  that 
the  applicant,  or  her  solicitor,  might  beat  liberty  to  take 
copies  of  such  entries. 

The  action  was  brought  to  administer  the  estate  of 
R.  D.  Marsbfield,  who  died  oo  the  20th  of  August,  1883. 
The  testator,  by  his  will,  gave  to  the  defendant,  R.  C. 
Hntchins,  who  was  his  son-in-law  and  also  bis  partner 
in  hia  profession  of  a  solicitor  at  Wareham,  all  his  inter- 
eat  in  the  business ;  and,  by  a  codicil,  appointed  him 
one  of  his  executors. 

On  the  30th  of  January,  1885,  an  order  waa  made 
directing  the  usual  accounts  and  inquiries. 

On  the  18th  of  August  the  defendant  filed  aa  a<fi« 
vit,  but  thia  was  held  by  the  chief  clerk  to  be  iusuffloient, 
and  he  was  ordered  to  file  a  further  affidavit  before  the 
24th  of  November,  which  he  accordingly  did. 

On  the  18th  of  November  the  plaintlfC  issued  a  sum- 
mons requiring  the  defendant  to  attend  fpr  cross-exa- 
mination. At  the  same  time  she  served  upon  the  defend- 
ant notice  surcharging  him  with  £20,000  Consols.  She 
alleged  that  the  defendant,  under  powers  of  attorney 
given  to  him  by  the  testator,  who  was  paralysed  for  some 
time  before  his  death,  had  aold  out  this  eum  and  trans- 
ferred the  proceeds  to  the  banking  account  of  the  firm, 
of  which  he  was  now  sole  partner. 

The  defendant  had  been  cross-examined,  for  several 
days,  and  had  produced  hia  own  and  the  testator's  pass- 
books and  other  documents  for  inspection.  The  cross- 
examination  was  not  yet  finished. 

The  defendant  stated  in  ton  affidavit  filed  on  thia  sum- 
mons that  the  £20,000  was  sold  out  by  the  testator 
himself,  and  atill  formed  part  of  hia  eatate,  and  that  he 
had  accounted  for  it  in  his  second  affldarit. 

The  banking  account  of  Marsbfield  &  Hatohlngs  waa 
that  of  the  firm.  The  account  of  R.  0.  Hutchiogs  was 
the  defendaot*s  private  account,  and  the  claim  to  inspect 
it  was  not  pressed. 

Marten,  Q,C,,  and  Maidlow,  in  support  of  the  sum- 
mons.— Inspection  is  necessary  for  the  purposes  of  the 
cross-examination,  and  we  are  entitled  to  the  order 
asked  for  :  Bankers*  Books  Evidence  Ao^  1879,  s.  7. 

Millar,  Q,0,,  and  Northmore  Lawrence,  for  the  de* 
(a.)  Reported  by  U.  C.  Ropia,  Esq.,  Barrister*at-Iiaw. 
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peliiUm  fifr  reaUtuHon  of  confugdl  rights.  He  thereupon 
applied  for  a  ekty  of  ppoceedinge  on  the  wifi*B  pdiUon 
until  the  caee  in  the  High  Oourt  at  Bombay  ehotdd  have 
heen  determined. 

Held  (affirming  the  decision  of  Batl:,  J.)i  that  a  stay 
tf  proeeedinge  ougM  not  to  he  granted. 

Appml  from  a  deeiaioa  of  Butt,  J. 

In  1885  the  appellant,  who  was  liviDg  with  hie  wife 
at  Seoundeiabad,  in  India,  where  he  was  oocupying  a 
•taff  appointment,  enrpriaed  a  oorreepondenoe  between 
her  and  another  officer,  whioh  was  followed,  as  he 
alleged,  by  a  oonfeaefon  of  adnltery  on  her  part.  He 
thereupon,  in  December,  sent  her  home  to  her  father  in 
England,  at  the  same  time  writing  to  him  a  full  acoonnt 
of  the  matter  and  committing  his  wife  to  his  care. 

In  February,  1886,  he  commenoed  prooeedings  in  the 
High  Court  at  Bombay  against  his  wife  and  the  co- 
respondent for  a  divoroe,  on  the  ground  of  her  adultery, 
and,  in  accordance  with  the  requirements  of  the  Indian 
Code,  the  petition  was  senred  on  the  wife  by  sending  a. 
copy  to  her  by  post,  and  alao,  on  the  25th  of  March,  by 
personal  service  on  her.  In  the  meantime,  the  husband 
had  obtained  two  months'  leave  of  absence  and  had 
oome  to  England,  where  he  remained  from  the  15th  of 
March  to  the  Uth  of  April,  for  the  purpose  of  settling 
his  children  with  his  brother.  Whilst  in  England 
^-viz.,  on  the  87th  of  March— -he  was  served  with  a 
petition  brought  by  his  wife  for  the  restitution  of  con- 
jugal rights.  He  thereupon  applied  for  an  order  staying 
the  proceedings  on  the  wife'^  petition  until  the  petition 
iu  India  for  a  divorce  had  been  disposed  of.  Butt,  J., 
refused  to  sta/  the  proceedings. 

The  husband  appealed. 

InderwicJe,  Q,C.,  and  Bargrave  Deane,  for  the  ap- 
pellant.—The  only  defence  to  the  case  here  would  be 
the  wife's  adultery,  which  will  be  determined  in  India, 
where  the  husband,  the  oo-respondent,  and  witnesses  all 
reside.  He  cannot  got  a  divorce  in  the  proceedings 
here,  and  would,  therefore,  have  to  establish  his  case 
twice  over.  And  be  will  have  to  pay  all  the  wife's  costs 
in  any  event.  In  the  event  of  the  decision  in  India  on 
the  question  of  adultery  being  in  favour  of  the  vrife, 
the  appellant  will  undertake  to  consent  to  an  immediate 
decree  against  him  in  the  suit  for  restitution  of  conjugal 
rights. 

Bayford,  Q.C»t  and  tkarle,  for  the  wife. 

OoTTCK,  L.J.~-This  is  a  case  of  some  nicety.  In  my 
opinion  both  the  oourt  in  India  and  the  oourt  here  has 
jurisdiction  over  the  matter  in  question  between  the 
parties.  But  the  husband's  case  is  that,  as  his  defenoe 
to  his  wife's  action  against  him  here  and  his  claim 
against  her  in  India  are  the  same,  it  is  proper  that  her 
prooeedings  in  this  country  should  be  stayed  until  the 
action  in  India  has  been  determined.  There  are  obvious 
advantages  in  taking  this  course,  for  the  court  would 
not,  if  it  could  avoid  it,  oblige  the  husband  to  prove 
his  wife's  adultery  in  two  separate  proceedings.  But 
ought  we  on  thia  acoount  to  deprive  the  wife  of  the  right 
of  having  the  question  of  her  adultery  dedded  in  Eng- 
land, and  not  elsewhere  f  I  do  not  think  that  it  would 
be  right  for  us  to  do  so.  She  denies  having,  as  is 
alleged,  made  a  confession  of  adultery,  and  says  she 
wishes  to  have  the  evidence  on  that  point  heard  in 
England  rather  than  in  India.  I  think  that,  iu  spite  of 
the  inconvenience  and  possible  expense  which  will  be 
caused  by  her  taking  this  conn e,  we  ought  not  to  stay 
the  proceedings  she  has  commenced  here. 

fiowBN,  L.J.«— I  am  of  the  same  opinion.  Our 
decision  turns,  iu  the  end,  on  the  very  plain  point  that, 
pn'm^ /aet>,  the  wife  is  entitled  to  prosecute  her  suit 
here  if  she  thinks  it  for  her  benefit  to  do  so.  If  she  is 
an  innocent  woman  her  oourse  is  not  unreasonable,  and. 


even  if  she  be  guilty,  it  may  be  that  she  bopei| 
more  easily  by  proceeding   her«.     Tbs  % 
whether  we  ought  to  transfer  the  deoidoac 
from  an  English  to  an  Anglo-Indian  conit. 
do  so  if  the  ends  of  justice  demanded  i^  M| 
think  we  ought  to  take  such  a  coarse  nnlssil 
clear  that  no  harm  could  follow  to  the  reipa 
our  doing  so.    In  my  opinion  we  ought  not  I 
proceedings. 

F&T,  L.J.— I  am  of  the  same  opinion,  1 
without  some  regret  that  I  agree  in  the  d« 
proceedings  ought  not  to  be  stayed. 

Appeal  diimiseed. 

Solicitors  for  the  appellant,  Godden,  Hd 

Solidton  for  the  respondent,  W.  Bortks,  i 


miii    tftoutt   of    9tt0ttfr 


Ohan.  Div.  \ 
V.CB.     S 

SWABET  ».  DOTIT.   (•.)  ^ 

Praetic&^InterroaatcrieB'^Summani  f« 
-^Mattere  to  he  ooneidired  on  wA 
B.  8.  (7.,  ord.  31,  rr.  1,  3,  6,  7. 
On  the  hearing  of  a  eummone  for  bB«l 
interrogatories  under  ord,  31,  r.  1,  the 
or  irreievancy  of  the  proposed  interr 
consideired  for  the  purpose  of  giving  or 
and  interrogatories  generally  irrdevoMt 
out;  hut  it  is  not  the  dvty  of  the  ekkf 
hearing  of  such  summons,  to  amend  or 
gatories  on  the  ground  of  prolixity. 

Adjourned  summons. 

This  was  a  summons  by  the  plaintiib  /or 
interrogatories  under  ord.  31,  r.  1.    The 
for  spedfio  performance  of  an  agreement 
The  statement  of  claim  alleged  that,  by  t 
writing  of  the  12th  of  January,  1884, 
George   Barton,    as    agent    for   the 
defendants  agreed  to  take  a  lease  from 
a  house,  No.  66,  Union-street,  at  the  retf| 
term  therein  specified ;  that  the  key  of  ^^ 
pursuance  of  this  agreement,  handed  to  ths 
Barton ;  and  that  the  defendants,  in       ' 
agreement,  took|  and  had  ever  since 
sion  of,  the  premises,  but  refused  to 
to  pay  any  rent.  ,  ^  „ 

The  defendants  by  their  defenoe  denied  tf 
tions  in  the  statement  of  cUim,  except  tbt  i»| 
were  in  possession  of  the  premises ;  and  d( 
possession  was  under,  or  in  pursuanoeof,i 
The  defendants  also  relied  on  the  Ststate  a 

After  delivery  of  the  stetement  of  dsfeno^ 
took  out  this  summons  for  leave  to  dtH^^  * 
to  tiie  defendants.    The  chief  clerk  sdjooij*  1 
mons  in  order  to  be  furnished  with  •«*/"* 
interrogatories,  that  he  might  himfelf  per«>*^ 
them,  and  subsequentiy  proceeded  to  do^ 
ating  and  rendering  the  proposed  inUnop 
concise.     The  following    is  a  speciffl®  * 
ations :—  ^ 

"  1.  Did  not  the  defendants  [oi  on^  |*J 
them,  in  the  month  of  January,  1384,  or »  ^^ 
what  time,  reride  or  carry  on  businew  »  b 


(a.)  Beportod  by  M.  J.  Blakb,  £0Q*f 
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iLoigAenP  Did  not  the  defendant!,  or  one, 
1  of  them,  in  or  about  the  month  of  Janaarj, 
9  cHher,  and  what  time,  employ  one  George 
» Mr  agent  to  negotiate  on  their  behalf  for  a 
r  of  the  bereditamenta,  No.  56,  Union* 
Ifteiliiement  of  elaim  mentioned,  and  whether 
llAi^  or  agree  to  take,  a  leaee,  or  tome  other, 
1  tBMDcj  thereof,  or  in  what  reepecte,  and  for 
,  did  the  defendant*,  or  either,  and  which 
r  the  aaid  George  Barton  ? 
Iiot  the  laid  G«orge  Barton,  or  some  other,  and 
,  M  the  agent  of  the  defendant!,  or  one,  and 
D,  in  or  about  the  month  of  January,  1884, 
I  other,  and  what  time,  negotiate  with  Robert 
I  vhether  or  not  with  Alfred  Wright,  or  with 
f  which  of  them,  and  whether  or  not,  ae  the 
iigoatB  or  agent  of  the  plaintifb,  with  reference 
Bome  other,  and  what  tenancy,  of  the  said 
I  behig  granted  to  the  defendant!,  ur  one, 
b  of  them  P"] 

'  f  clerk  altered  theie  interrogatories  by  striking 
[the  wotde  in  brackeCa,  and  formed  one  inter- 
ijuteed  off  two,  by  adding  after  the  words 
""  at  the  end  of  the  first  interrogatory, 
:  words : — 

r  agent  to  negotiate  an  agreement  with  one 
>  as  agent  for  the  plaintiffs,  under  which 
>  the  defendanta  were  to  take  the  premises 
^  hi  the  8nd  paragraph  of  the  statement  of 
at  the   rent    and   on    the  terms  therein 
I,  or  was  not  eaoh  agreement  concluded  between 
I6«)ige  Barton  and  Bobert  Paris,  aa  such  agents 

itqaest  of  the  plaintifEs  the  summons  was 
1  into  court 

for  the  applicant.'— On  the  bearing  of  a 
Ibrleare  to  deliver  interrogatories  the  chief 
^t  Bot  to  settle  the  form  of  the  interrogatories. 
P^  has  jurisdiction  merely  to  give  or  refuse 
^ver  interrogatories  generally!  Sail  t. 
i^^**  1883,  p.  165  ;  McTlroy  y.  Duncan, 
\*^  p.  48.     If  the  party  interrogated  has 

aaoting  to  the  interrogatories  as  irrelevant 
^  he  may  raise  those  objections  in  the 
^|Mwer  under  ord.  31,  r.  6,  or  apply  to  have 
I  stmok  oat  under  rule  7  as  prolix  and 
and  rule  3  of  the  same  order  makes  pro- 
^tbe  payment  of  the  ooets  of  interrogatories 
^treasonably   or  at  improper  length.    Here 

^ories  are  admittedly  relerant  generally. 

•  HW,  for  the  respondent.—The  chief  clerk  on 

"^of  the  summons  had  a  right  to  look  into  and 

^^wogatoriea,  and  to  refuse  to  allow  prolix 

^■•^'•tty  interrogatories  to  be  deliTered.  Ex* 
kSa  ^^'^^y  iaved  by  rendering  a  separate  appli- 
t"t  that  parpoee  unnecessary. 

iV.C— There  is  a  proyision  in  ord.  31,  r.  1, 
^J8*toriea  which  do  not  relate  to  any  matters  in 
*^  the  cause  shall  be  deemed  irrelevant.  The 
t  might  have  struck  out  irreleTant  interroga- 
*^^  without  waiting  to  have  a  second  appli- 
^that  porpose  made  to  him.  Bat  there  is  no 
Ltt.*^'*  these  interrogatories  are  irrelevant; 
^we  chief  clerk  ought  to  have  allowed  them  to 

^*^i  and  ought  not  to  have  proceeded  to  settle 

pm  in  the  way  he  has  done. 

t  ioberU  ^  Barlow;  A.  F.  Benning. 


Chan.  Div.  \  .     -  « 

V.C.B.     S  ^ 

In  re  Mabskficld* 
Mabshfold  v.  Hutchikgb.  {a.) 

Practice  —  Di^cnvery  —  Inspection  of  6a»^  5oofc«  — • 
Bankers'  Boohs  Evidence  Act,  1879  (42  <fc  43  Ficf.  c. 
11),  s.  7. 

In  an  fidminiUralion  aclion  the  plaintijfi  sought  to 
surcharge  the  accounts  brought  in  by  the  defendant,  teSo 
W€u  the  executor  and  survioing  partner  of  the  teitator. 
Pending  the  cross-examination  of  the  defendant  upon  his 
accounts  and  affidavit,  the  plaintiff  applied,  under  the 
Bankers*  Books  Evidence  Act,  1879, /or  inspection  of 
the  bank  books  cfmtaining  the  account  of  iht  testator  and 
of  the  partnership. 

Bela,  that  the  plaintiff  wjs  entitled  to  inspect  the 
bocks,  for  the  purposes  of  discovery,  as  asked. 

Adjourned  summons. 

This  was  an  application  by  the  plaintiff  in  an  ad« 
ministration  action  that,  pursuant  to  section  7  of  the 
Bankers'  Books  Evidence  Act,  1879,  the  applicant,  orhi^ 
solicitor,  might  be  at  liberty  to  inspect,  at  the  offices  oV 
Messrs.  Williams  k  Go.,  bankers,  Wareham,  Swanage, 
and  Dorchester,  in  the  county  of  Dorset,  the  books  of  the 
said  bank  for  the  years  from  1882  to  1886,  both  inclusive, 
containing  any  entries  of  the  accounts,  bot^  deposit  and 
otherwise,  of  Bobert  Dugdale  Harsbfleld,  liarshfleld  k 
Hntohings,  and  Robert  Ooleman  Hutchings,  and  that 
the  applicant,  or  her  solicitor,  might  beat  liberty  to  take 
copies  of  Buoh  entries. 

The  action  was  brought  to  administer  tbe  estate  of 
B.  D.  Marshfleld,  who  died  on  the  20th  of  Auguit,  1883. 
The  teetator,  by  his  will,  gare  to  the  defendant,  B.  C. 
Hutchins,  who  was  his  son-in-law  and  also  his  partner 
in  his  professioB  of  a  solicitor  at  Wareham,  all  his  inter- 
est in  the  business ;  and,  by  a  codicil,  appointed  hin 
one  of  his  executors. 

On  the  30th  of  January,  1885,  an  order  waa  mada 
directing  the  usual  accounts  and  inquiries. 

On  the  18th  of  August  the  defendant  filed  aa  affl« 
Tit,  but  this  was  held  by  the  chief  clerk  to  be  insnffloient, 
and  he  was  ordered  to  file  a  further  affidavit  before  the 
24th  of  NoTember,  which  he  accordingly  did. 

On  the  18th  of  November  the  plaiatifE  issued  a  sum- 
mons requiring  the  defendant  to  attend  for  cross-exa- 
mination. At  the  same  time  she  served  upon  the  defend- 
ant notice  surcharging  him  with  £20,000  Oonsols.  She 
alleged  that  the  defendant,  under  powers  of  attorney 
given  to  him  by  the  testator,  who  was  paralysed  for  some 
time  before  his  death,  had  sold  out  this  sum  and  trans- 
ferred the  proceeds  to  the  banking  aooonnt  of  the  firm, 
of  which  he  was  now  sole  partner. 

The  defendant  had  been  cross-examined,  for  several 
days,  and  had  produced  his  own  and  the  testator's  pass- 
books and  other  documents  for  inspection.  The  oroaa- 
examination  was  not  yet  finished. 

The  defendant  stated  in  lui  affidavit  filed  on  this  sum- 
mons that  the  £20,000  was  sold  out  by  the  testator 
himself,  and  still  formed  part  of  his  estate,  and  that  he 
had  accounted  for  it  in  his  seoond  affidavit. 

The  banking  account  of  Marshfield  &  Hatchings  waa 
that  of  the  firm.  The  account  of  B.  0.  Hatchings  was 
the  defendant*s  private  account,  and  the  claim  to  inspect 
it  was  not  pressed. 

Marten,  Q,C,,  and  Maidlow,  in  support  of  the  sum- 
mons.— Inspection  is  necessary  for  the  purposes  of  the 
cross-examination,  and  we  are  entitled  to  the  order 
asked  for  :  Bankers*  Books  Evidence  Act,  1879,  s.  7. 

Millar,  Q,0,,  and  Northmore  Lawrence,  for  the  de* 
(a.)  Beported  by  H.  C.  Bopsa,  Esq.,  Barristef'^at-Iiaw. 
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Iw  BB  Wiiisoir. 

H»iQ 

fendant.— There  is  no  precedent  for  such  an  application 
as  tfaie.  The  object  of  the  Act  ie  the  aame  aa  that  of 
the  Act  of  1876,  which  it  repeals— t.e.,  to  facilitate  the 
proof  of  bankers'  books,  not  to  give  enlarged  powers  of 
discovery:  Harding  t.  WiUiam$,  S8  W.  B.  616,  14 
Oh.  D.  197.  Under  the  common  practice  we  should  be 
able  to  seal  up  everything  irrelcTant;  bat  if  the  present 
application  is  granted,  the  plaintifTs  solicitor,  who 
practises  in  the  same  neighbourhood,  will  be  able  to 
overhanl  all  our  business  aoconnts,  indnding  our  clients' 
affain.    This  would  be  intolerable. 

Baoon,  y.O.— I  think  the  Act  of  Parliament  is  oondu- 
ftive  on  the  point.  It  is  true  that  there  was  a  former 
Act  on  the  same  sulyjeot,  but  it  has  been  repealed,  and  I 
need  not  refer  to  it.  Before  these  Acts  a  person  in  the 
position  of  the  present  applicant  would  have  had  a  right 
to  a  writ  of  »vhp(mid  duces  tuum,  to  compel  the  bankers 
to  prodooe  their  books.  Any  par^  having  that  right 
can  now  obtain  an  order  to  inspect  and  tidLe  copies  of 
the  books.  All  that  the  Act  of  Parliament  does  is  to 
relieve  the  bankers  fiom  the  burden  of  attending  on  the 
subpcnna,  and  producing  their  actual  books,  and  to  intro« 
duoe  a  more  convenient  way  of  putting  in  evidence  the 
oontents  of  those  books  in  support  pf  the  plaintiff's 
daim.  It  is  said  that,  if  I  make  this  order,  I  shaU  expose 
the  defendant  to  danger  from  a  hostile  solicitor,  who 
will  be  thereby  enabled  to  inquire  into  the  defendant's 
transMtions,  other  than  thoee  in  this  action,  relating  to 
the  estate  of  the  testator »  but,  on  the  other  hand,  mis- 
conduct Is  suggested  against  the  defendant,  which 
renders' the  inquiry  now  sought  fbr  necessary.  The  Act 
of  Parliament  is  plain,  and  the  object  of  it  is  plain,  and 
I  find  that  the  plaintifl  desires  in  the  cross-examination 
of  the  defendant,  and  with  a  view  to  that  cross-examina- 
tion, to  inspect  the  bankers'  books.  It  is  not  competent 
to  the  defendant  to  say  to  the  plaintiff  **1  wiU  limit 
the  scope  of  your  inquiry  to  such  items  as  I  consider 
relevant  to  the  action."  I  make  the  order  in  the  terms 
of  the  summons,  leaving  out  the  account  in  the  defend- 
ant's 


Solicitors,  Wainwright  S  Baillie,  tot  B.  N.  Howard, 
Weymouth ;  A,  E,  Munns. 


Oban.  Biv.  •  »#     u  «£. 

Kay,  J.    \  March  38. 

In  re  "Whson-. 
Penhikgton  v.  Payne.  («.) 

tViU^Exeevior — Power  of  executor  to  mortgage  testa* 
tor*s  real  estate  for  payment  of  dthts  and  legacies-^ 
Lord  St.  Leonards*  Act  (28  A  33  Viet.  c.  36),  ss.  16, 
18. 

A  iestaior  gave  all  the  residue  of  his  real  and 
personal  estatSy  snhfect  to  his  debts  and  funeral  and 
testamentary  eaopen$es  and  to  certain  legacies,  unto  and 
equally  Jniween  Ms  two  sons  for  their  lives  and  the  life 
of  the  survivor  ofthem^  and  from  and  after  the  death  of 
the  survivor  unto  and  between  the  children  of  his  two 
sonSf  and  in  default  of  such  issue  unto  and  equally 
between  the  children  of  his  daughter.  The  executors 
mortgaged  part  of  the  residuary  real  estate. 

HM,  that  there  was  a  sufficient  charge  of  debts  and 
legacies  to  give  the  executors  power  to  mortgage  under 
section  16  of  Lord  8t.  Leonards*  Act;  and  that  the 
devise,  by  way  of  settlement^  to  two  persons  for  life  with 
remainder  over  did  not  come  within  the  twception  oon- 
fatnscf  in  section  18  of  the  Act  so  as  to  take  away  the 
executor^s  power. 

Held,  therefore,  that  the  mortgage  ukm  valid. 

(a.)  Beported  by  W.  Ivikbt  Oook,  Saq.,  Barrister-at- 
Law. 


>  Adjourned  i 

William  Wikon,  who  died  in  1869,  hj  hk  i 
the  21st  of  August,  1866,  after  making  • 
devises  and  bequests,  devised  and  beqa« 
reeidne  of  his  real  and  personal  estate, 
funeral  and  testamentary  expenses  and  to 
thereinbefore  bequeathed,  unto  and  eqosUf  I 
two  sons  for  and  during  the  term  of  their  i 
and  the  life  of  the  survivor  of  them ;  and  f 
the  decease  of  the  survivor  the  testator  beqo 
same  residuary  real  and  personal  estats  untos 
between  the  children  of  his  two  sons ;  and,  it  I 
such  issue,  the  testator  devised  and  beqnettiiidjl 
residuary  real  and  personal   estate  unto 
between  the  children  of  his  daughbsr,  in  i 
mentioned. 

In  1873  the  exisoators  oMrtgaged  part  of  thei| 
real  estate. 

The  teitator^s  estate  was  now  being 
the  courts  and  a  qestion  was  raised  whether  1 
tors  of  the  wiU  bad  power  to  mortgage  ths^ 
real  estate. 

A  summons  was  accordingly  taken  cot 
question  which  was  adjourned  into  court,  sad 
on  for  bearing. 

Section  16  of  Lord  St.  Leonards'  Act  pa 
'<  if  any  testator  who  shall  have  created  ssoh  i 
is  described  in  the  14th  section  "— «.e.,  a  < ' 
or  legacies—"  shall  not  have  devised  the  1 
ohaiigBd  as  aforesaid  in  such  terms  asthsi 
interest  theieia  shall  become  vested  in  s^ 
trustees,  the  executor  or  executors  for  the 
named  in  such  will  (if  any)  shall  have  the 
like  power  of  raising  the  said  moneys  si  is  1 
vested  in  the  devisee  or  devisees  in  tnwtoff 
hereditaments."  .  .  .  Section  18  pioridi 
provisions  contained  in  section  16  shall  not  f 
a  devise  to  any  person  or  persons  in  fee  or  i 
the  testator's  whole  estate  and  interest  i  * 
debts  or  legacies,  nor  shall  they  affect  the  \ 
such  devisee  or  devisees  to  sell  or  mort0ii|t^ 
they  may  by  law  now  do." 

W.  Pearson^  Q.C.^  and  Oazdar,  in 
summons,  referred  to  sections  16  and  18  < 
Leonards'  Act  and  submitted  that  the  i 
power  to  mortgage  the  residuary  estate. 

Hastings,  Q.C.,  and  Gampb^y  for  thsi 
were  not  called  upon. 

8.  Hall  and  Upjohn,  for  other  parties. 

Kat,  J.^It  is  beyond  all  question,  and  »i 
doubt  but  that  this  property  is  charged  vttti 
ment  of  debta  and  legacies.    I  am  dssr  Mi 
the  effect  of  the  will.    The  question,  tfasn,  b  ] 
the  case  comes  within  section  16  of  Lnd  8t  V 
ActP    [His  lordship  read  sections  14,  16,  T 
and  continued : — ]    It   is  suggested  tbst 
applies  to    this  particular  case,  the  testsi 
devised  his  estate,  by  way  of  settlement,  ts  \ 
sons  for  life  with  remainder  over ;  and  thst  ^ 
estate  is  devised  in  that  way  there  is  no  P^ 
executors  to  mortgage.     I  entirely  dissent  1 
view.    It  seems  to  me  that  the  meaning  of  tbe  s 
remarkably  clear.     Tbe  meaning  is  that  wJ»^[^J 
has  devised  his  whole  estate  and  interest  ^ 
or  to  A.  and  B.,  or  any  number  of  penoae ssi 
common  or  as  Joint  tenants  in  fee  or  ^ J^J 
the  devisee  or  devisees  could  thsmsdree  r^** 
property,  then  the  executors  are  not  to  hsfsj 
But  where  the  estate  is  devised  by  way  of  sett 
that  there  is  not  any  individaal,  or  i^^J 
number  of  individuals,  who  are  able  to  nsto  »J" 
mortgagee,  then  that  is  the  very  case  to  Wff ' 
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k  intanded  to  apply.  The  oppo«ito  ooaatmction  woald 
■uto  that  seotioii  de?oi4  of  meaniog.  I  therefore  hold 
tUi  mortgiige  to  be  a  perfeotiy  Talid  mortgage.  The 
L  of  ooeti  will  be 


ftdidloia,  FMi  A  Fcrd^  for  John  W.  Olarh^  Kew- 
eaitle-iipon-l^e;  Fwes  <ft  Co. ;  Browkhw  dk  Howe, 


Oxm,  Biv. ) 
Kay.  J.   i 


March  22. 


Hensbt  v.  Tubkeb.  (a.) 

ilMncraAfp — Di—olution  hy  content-'Ncitice  of  diatolu* 

i     twi — AdvertUement  of^  in  Ijondon  Gasett^— ilcium 

ken/orcB  iignatun'—Juritdiction. 

fkere  a  parinenhfp  ha$  hem  disBolvod  hy  muiual 

mU  the  txmri  kaa  juriadicHan  to  enforce  ike  Hgna' 

m  of  a  nahee  ^f  diMofufton  for  tiMer^oii  in  the 

Gantto. 


idjonmed  sammona. 

Hie  plaintifl  and  the  defendant,  in  June,  1883, 
into  partnership  for  the  purpose  of  carrying  on 
18  buaineas  of  bankers  and  brokers  in  London  and 
Uadelphia.  The  main  object  of  the  partnership  was 
MlatiliBh  an  office  in  London  as  a  principal  place  of 
rineee. 

Ihe  partnership  was  oontinned  down  to  May,  1884, 
it  wae  dissolTSd  by  mutoal  consent,  the  business 
afterwards  carried  on  by  the  defendant  alone. 
circalar  was  sent  ont  to  all  persons  who  had  had 

with  the  firm  annotmcing  the  dissolution. 
Id  Acigast,  1884,  it  was  arranged  that  notice  of  the 
Intion  of  the  partnership  should  be  inserted  in  the 
G^aaeffe  and  other  newspapers,  and  the  defend- 
ezpreased  his  willingness  to  sign  such  a  notice.    A 
of  the   notice  was   accordingly  prepared,    and 
to  the   defendant  for  approval.    The    de* 
it  deaired  that  the  words,   "  haling  an  agency 
the  same  name  at,"  which  were  not   in    the 
T»  should  be  inserted.     The  plaintiff  refused  to 
to  the  proposed  alteration,  on  the  ground  that 
waa   contrary  to  the  fact  to  say  that  the  London 
was  an  agency,  it  having  always  been  treated  by 
defendant  as  the  principal  office  and  place  of  business 
the  partnership. 

In  Septombsr,  1884,  the  notice,  as  originally  drawn, 
M  tendered  to  the  defendant  for  signature,  but  the 
I  defendant  declined  to  sign  it.  The  plaintifl  thereupon 
I  fesusd  the  writ  in  this  action,  asking  that  the  defendant 
I  Slight  be  ordered  to  sign  and  delirer  to  the  plaintiffs 
isoUaitor  the  notice  of  the  dissolution  of  the  partner- 
Libip. 

In  Korember,  1884,  a  motion  was  made  for  an  order 
tor  that  purpose,  or,  in  default,  that  the  plaintifl  or 
asBie  other  person  might  be  nominated  to  sign  the 
lotios  in  the  presence  of  the  plaintiff's  solicitor  and  to 
Mrer  the  same  to  him. 

On  the  bearing,  the  defendant  underteking  to  sign  a 
Mtfee  for  the  purpose  of  the  same  being  advertized  in 
fte  London  Otudie,  to  be  settled  by  the  court  in  case 
fte  parties  differed,  no  order  was  made,  except  that  the 
ttisU  of  the  application  were  to  be  coste  in  the  action. 

la  December,  1885,  a  summons  was  taken  out,  on 
Msif  of  the  plaintiff,  asking  that  the  defendant  might 
^  ordered  to  pay  to  the  plaintiff  his  coste  of  the  action, 
'Balnding  thoee  of  the  application,  or  for  directions  as  to 
Bo^e  of  trial  of  the  action. 

^t  was  agreed  by  the  parties  to  have  the  question  of 
^^ti,  which  was  the  only  question  really  remaining, 

^'^^ded  on  the  summons. 

^"  II        I   ■     II  ■         I    ■— ^— ■       ■  1 1  II     ■ 

Ifl.)  Reported  by  W.  Ivimbt  Cook,  Esq.,  Barrister*at- 
Law* 


BcuHnge,  Q.C.^  and  J.  BigUmd  Wood,  for  the  plain- 
tiff.— ^The  court  has  jurisdiction  to  order  a  partner  to 
conour  in  procuring  the  insertion  of  a  notice  of  dissolu- 
tion in  the  London  Gazette,  notwithstanding  the  fact 
that  the  partnership  bad  been  dissolved  out  of  court  by 
mutual  consent.  The  defendant  oughts  therefore,  to 
pay  the  coste  of  the  action. 

W.  Peanon,  Q.C,  and  Crse,  for  the  defendant.—* 
Thers  is  no  authority  to  show  that  where  a  partnership 
has  been  dissolved  out  of  court  the  court  has  jurisdiction 
to  enforce  the  signature  of  a  notice  for  the  insertion  in  the 
London  Oawtte,  [Eat,  J.,  referred  to  Tr^mghton  v.  fiun- 
ter,  18  Beav.  470, 3  W.  B.  Dig.  59.]  In  that  case  the  court 
had  seisin  of  the  dissolution  and  windingup  of  the  partner- 
ship. The  object  of  inserting  a  notice  in  the  London 
Gaxette  is  to  give  notice  to  the  world  of  the  fact  of  the 
dissolution,  and  thereby  to  prevent  the  individual 
partners  from  incurring  any  further  liability.  In  May. 
1884,  the  defendant  signed  a  notice  which  was  sent  out 
to  all  persons  who  had  had  dealings  with  the  firm. 
Further  notification  was*  therefcte^  unneoeseary.  The 
plaintifl  is  not,  therefore,  entitied  to  the  ooste  claimed 
by  him. 

SaetingSf  Q.O.f  in  reply,  xefened  to  Lindley  on  Part- 
nership, 4th  ed.,  p.  415. 

Kat,  J.,  after  stoting  the  facto,  oontinned  :^Kothiag 
now  remains  but  the  question  of  ooste  in  the  action, 
which  are  out  of  all  proportion  to  the  matter  at  issue. 
The  defendant  now  objecte  to  pay  these  ooste  on  the 
ground  that  the  court  has  no  jurisdiction  to  make  the 
order  asked  for  by  the  plaintifl.  Why  has  it  not  P  It 
is  admitted  that,  in  an  action  for  the  winding  up  of  a 
partnership,  it  is  quito  competent  for  the  court  to  order 
the  partners  to  sign  a  proper  notice  of  dissolution  for 
the  purpose  of  ito  being  inserted  in  the  London 
Oassette.  The  case  of  Troughton  v.  Hunter  is  quoted 
without  disapproval  in  Undley,  L.J.'s,  book  on 
Partnership.  In  that  case,  the  defendant  not  appear- 
ing, the  plaintifl  asked  for  a  declaration  that  the 
partnership  had  been  dissolved,  and  that  the  defendant 
might  be  ordered  to  do  all  acta  necessary  for  procuring 
notice  of  dissolution  of  the  partnership  to  be  inserted  in 
the  London  Cfazette,  and  the  Master  of  the  Bolls  made  the 
order.  Therefore,  I  have  no  doubt  whatever  that,  as 
part  of  the  machinery,  if  I  may  so  call  it,  in  the  winding 
up  of  partoerships,  the  court  has,  and  has  exercised, 
jurisdiction  to  call  upon  the  partners  to  sign  a  proper 
notice  of  dissolution  for  insertion  in  the  London  Oassette. 
The  purport  and  object  of  that  is  apparent  because,  as 
is  stoted  in  Llndl^  on  Partnership,  4th  ed.,  p.  415, 
where  a  large  number  of  the  authorities  are  collected 
which  I  have  not  had  an  opportunity  of  examining, 
that  "Public  notice  given  by  advertisement  in  the 
Chmette  ia  sufficient  not  only  agalnat  all  who  can  be 
shown  to  have  seen  it,  but  also  against  all  who  had  no 
deslings  with  the  old  firm,  whether  they  saw  it  or  not. 
But  an  advertisement  in  any  other  paper  is  no  evidence 
against  anyone  who  cannot  be  shown  to  have  seen  it." 
So  that  there  is  an  obvious  reason  for  having  the  notice 
of  dissolution  inserted  in  the  London  Gazette.  If  the 
court  has  the  jurisdiction  which  it  has  frequentiy  exer- 
cised of  winding  np  partnerships  and  ordering  the 
notice  of  dissolution  to  be  advertised  in  the  Gazette, 
why  should  it  not  have  Jurisdiction  to  order  the  notice 
of  dissolution  to  be  advertised  where  there  remains  only 
this  one  thing  to  be  done  without  having  previously  had 
to  do  with  the  winding  up  of  the  partnership  P  I  am 
not  at  all  inclined  to  shorten  the  arm  of  the  court  where 
it  has  jurisdiction  to  direct  acte  like  this  to  be  done  in 
the  ninding  np  of  partnerships.  On  the  question  of 
jurisdiction  I  feel  no  difficulty,  for  I  think  the  court 
has  jnrisdietion.  On  the  other  question,  whether 
the  coste  should  be  paid  by  one  par^  or  the  otheri 
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I  lunre  bad  some  betiUtton.  There  would  have  bten 
BO  harm  done  to  the  plalntifl  if  the  words  ob- 
jected to  had  been  put  in  the  notioe*  Whf 
•boald  be  objeot  to  such  words?  The  defendant 
putting  them  in  compelled  him,  he  says,  to  bring 
an  action.  But,  looking  at  all  the  oironmstances, 
I  think  that  the  balance  of  evidence  turns  against 
the  defendant  The  plaintiff  was  perfectly  right 
in  requiring  the  defendant  to  sign  the  notice. 
The  defendant  having  objected  to  do  so  the  plaintiff 
had  to  take  one  of  two  oourses^either  to  insert  the 
notice  containing  the  words  which  the  defendant  in- 
sisted upon,  or  to  bring  an  action  to  oompd  the 
defendant  to  sign.  The  advertisement  could  not  be 
inserted  without  the  signature  of  the  parties  and  a  statu- 
tory attestation  by  a  solicitor  showing  that  it  was  duly 
signed.  Therefore  the  particular  notice  could  not  have 
been  inserted.  It  seems  to  me  that,  by  so  objecting,  the 
defendant  has  put  himself  in  the  wrong.  I  therefore 
order  him  to  pay  all  the  costs ;  but,  considering  that 
there  has  been  a  motion  and  summons,  the  taxing* 
master  must  have  regard  to  that  fact  in  taxing  the 


Solicitors  for  the  plaintiff,  Cooper  &  Shidd. 
Solicitor  for  the  defendant,  B.  C.  Barhr. 


Oban.  Biv. 
Kay,  J.    j 


June  30  ;  July  1,  8,  U,  15,  20,  21, 
22;  October  26. 


BiDBBB  V.  BsTDeBS  (No.  2).  (a.) 

Effidenee^Ordnance  Majh^Mapi  in  BrUiak  Muaeum-^ 
Ccttonian  M88, — Record  mimng — Entry  in  Church 
Book  of  parish  inieretUd'^Andent  Note  Book  of 
jDecMfoits,  temp.  Hen.  3. 

TTie  plaintiffi  Bought  to  prove  that  land  calltd 
Beddinffton- comer  wa»  in  the  parish  and  viU  of 
Mitchamf  and  to  reitrain  the  defendants  from  enclosing 
Beddingian-'OomeT,  alUging  thai  they  had  commonaUe 
in  such  an  action  as  this. 

As  <o  wTuther  Beddington-eorner  was  in  the  parish 
and  9iU  of  Mikham  maps  were  tendered  in  evidence  on 
eUher  side,  which  included  the  Ordnance  Map  and  several 
other  mapst  *of^  of  which  came  from  the  British 
Museum. 

rights  over  it  asfreehMers  of  Mitcham. 
.  Heldt  thai  these  maps  were  not  admissihle  ae  evidence 

In  support  of  their  claim  to  eommmuMe  rights  and  to 
Bupplemeni  enitries  in  ihe  Record  OJke  (from  which  it 
appeared  <Aa<  mi  :(8  Hen.  8,  an  aeUon  of  novel  disseisin 
was  brought  ctgainet  certain  persons,  including  the  then 
parson  of  Beddington,  and  that  the  defendants,  include 
ing  the  parson^  were  ordered  to  pay  damages  to  ihe 
plaintiffs  therein,  which  are  stated  in  t?ie  Pipe  Boll  (25 
Hen.  3},  the  plaintiffs  tendered  : 

1.  A  note^book  in  ihe  British  Museum  containing, 
amongst  other  notes  of  cases — some  of  which  are  copied 
from  existing  reeords'^-a  note  of  thie  ccue  of  novel 
disseisin. 

$.  A  document  out  t\f  the  Cottonian  MS8.  {which 
are  preserved  at  ihe  British  Museum  under  12  d  13 
Wm.  3,  c.  7,  6  Anne,  c.  30,  and  26  Geo.  2,  c.  221) 
purporting  to  he  a  register  of  Merton  Priory,  containing 
an  account  of  the  sante  action . 

3.  A  note  of  the  same  action  contained  in  an  entry  in 
the  Church  Book  of  the  parish  of  Beddington  made  in 
1678. 

This  entry  showed  theU  the  freeholders  of  Mitchnm 
were  co-plaintiffs  in  the  action,  and  were  found  entitled 

(a.)  Beported  by  Hbmbt  T.  Law,  Esq.,  Barrister-at- 
Law. 


to  common   with  those  of  Beddington^  Banden,  eai 
Wallington  ae  in  the  common  pertainimg  to  Miidmm, 

Held,  that  the  noU^book  was  not  admiesiUsinetli- 
enee.  there  being  no  evidence  as  to  how  it  came  feflt 
British  Mueeum,  or  that  it  had  ever  been  in  seek  esiMr 
as  would  entitle  a  court  of  juetios  to  treat  ii  si  • 
authentic  document. 

Held,  thai  the  register  was  not  admissible  for  the 
reaeons,  and  that  the  principle  of  the  decitiee  k 
Swinnerton  v.  Marquis  of  Stafford,  3  Taunt.  91,  ait»i 
document  in  the  Cottonian  coUeeOon  purporting  to  hn 
original  applied  to  a  document  in  that  collection  per^^ 
ing  to  be  a  copy. 

Held,  that  the  entry  in  the  Church  Book  was  an 
of  an  historical  fad  in  which  the  parish  was  intei 
probably  taken  from  ihe  record  which  might  ham 
then  existing,  and  was  receivable  quantum  valeat. 

Armstrong  v.  Hewitt,  4  Price,  216,  followed. 


Action  by  certain  pcnons  claiming  to  be 
of  the  vill  of  Mitcham,  and  seeking,  on  behalf  oftka 
selves  and  the  other  freeholders,  to  prevent  the  endonn 
an  alleged  portion  of  Mitcbam-common  called  Beddiq 
ton-comer,  which  was  .in  the  poaseeeion  of  ose* 
the  defendants  through  its  purchase  from  the  Lori 
the  Manor  of  Wallington. 

The  two  principal  questions  raised  by  the  erida 
were: 

1.  Was  the  portion  of  Mitoham-common  hi  % 
within  the  vill  and  parish  of  Mitcham  P 

2.  If  so,  had  the  plaintiffi  any  right  to  maintsia 
action  as  being  entitled  to  commonable  rights  oter 
land  in  question  P 

On  the  first  question  maps  were  tendered  in 
on  either  side ;  they  included  the  Ordnance  Ibp 
several   other   maps,    some  of  which  came  Iron 
British  Museum. 

The  Ordnance  Map  excluded  the  land  in  qi 
many  of  the  other  maps  included  it.     In  the  caaa  U 
Ordnance  Map  it  appeared  that  an  investigation  ai  tei 
proper  position  of  a  parish  boundary — ^the  vill  sad  i 
parish  being  in  the  present  case  co-extensive — ^hsd 
made  under  the  provisions  of  Statute  4  &  5  Yict 
and  subsequent  Acts.     Ko    pubUo  inquiry  y 
Certain  men  were' appointed  by  jnstioea  of  the 
the  locality  to  point  out  the  boundaries.    Traeisgi 
maps    thus    produced   were    taken,    and    a 
declaration  was  made  by  the  Lord    of  the 
Wallington  detailing  ocitaiu  acts  of  ownership  M 
pieces  of  land  on  some  portion  of  which  the  ' 
was  to  be  fixed.    But  the  maps  produoed  in  the 
action  from  the  British  Museum  were  not  then 
to. 

On  the  second  question  the  plaintiffs  mainl/TM 
upon  an  action  which  was  brought  in  the  23  Hekfc 
It  appeared  from  certain  entries  in  the  BeoordOw 
that  it  was  an  action  of  novel  disseisin  in  Surrey  1^ 
Prior  of  Southwark  and  the  Prior  of  Marlow  agH* 
Agnes  and  William  Bustard  and  othera.  From  M 
entries  it  also  appeared  that  the  action  was  deoM 
against  the  defendants,  and  that  they,  including  Bogtff 
the  parson  of  Beddington,  were  ordered  to  pay  eecta^ 
sums  as  damages,  which  are  stated  in  the  Pipe  Boflf  >« 
Hen.  3.  The  record  of  the  action  Itself  was  niMf 
there  being  an  hiatus  in  the  records. 

In  order  to  supplement  these  entries  the  pUiatiw 
tendered  in  evidence : 

1.  A  note-book  in  the  British  Museum,  oonUJaioj^ 
amongst  other  notes  of  cases— some  of  which  are  cop^ 
from  existing  recorde — a  note  of  this  case. 

2.  A  docuaient  out  of  the  Cottonian  MSS.  (which  "W 
preserved  at  the  British  Museum  under  12  ft  18  Will.  3t 
5  Anne,  and  26  Geo.  2,  c.  22)  purporting  to  be  s  regiittf 
of  Merton  Priory,  containing  an  aooount  of  th«  *>" 
action. 
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3.  A  note  of  the  asme  aotion  contained  in  au  eutrj 
Jd  the  Ghnroh  Book  of  the  parish  of  BeddingtoD,  made 
in  1S78.    The  entrj  ran  aa  follows  :— 

"  Hearici  3,  Anno  84,  Anno  Dom.  1240.— The  23rd 
jeaie  oil  the  reigne  off  King  Henry,  the  sonne  of  King 
John,  one  assyae  was  made  and  brought  afore  Sr  Steven 
Segrave  and  other,  the  king's  justices,  by  the  Prior  of 
JierCoD,  the  Prior  of  Soutbwarke,  and  the  freeholders  of 
Jiifohum  against  Agnes  Bustard,  William  Hastard,  and 
•there,  of  Bedynton,  Bandon,  and  Wellington,  which 
did  disease  the  said  priors  and  men  of  Mycham  of  their 
common  of  Mltcbam,  whereupon  tweWe  men  were  sworn 
tblcb  said  that  they  of  Mitcham  twenty  yeares  and 
j^  Bore  before  the  assyse  brought  did  common  in  the  said 
Y '  YMtnre  with  them  of  Beddiogton,  Bandon,  and  Walling. 
IB  as  In  the  common  pertayning  to  Mitcham.  Where- 
Bpon  itt  was  considered  the  long  continuance  of  them 
Hf  Mitcham  that  they  should  have  againe  theic  possession, 
ind  the  diseasers  should  pay  to  the  said  prion  and  men  of 
lytebam  for  their  damages  40  shillings." 

5fV  F.  ffenchell,  Q.O.,  Kekewich,  Q.G.,  and  P.  F. 
Lawrence,  for  the  plaintiffs.— The  dbcnmenU  which  we 
produce  prove  what  occurred  In  the  action  of  navd  die- 
MUin  in  23  Hen.  3.  They  axe  copies  of  copies,  but, 
ftera  being  no  degree  in  secondary  evidence,  they  are 
Imiaaible :  Swinnerion  t.  The  Marqui$  of  Stafford, 
Taunt.  91.  Begarding  the  entry  in  the  Ohurch  Book 
o(  tfae  parish  of  Beddington,  as  the  parson  of  that 
mxiah  was  a  defendant  to  the  action  and  the  aotion  was 
SDA  in  which  the  parish  was  interested,  the  entry  is 
•Imiaeible:  Armstrong  v.  HtwiU,  4  Price,  216.  The 
mapa  aro  evidence  as  to  the  parish  boundaries,  as,  for 

^  tet  parpose,  hearsay  evidence  and  evidence  of  reputa- 

l^tion  can  be  given. 

^*    Omham  Ha»Ung$y  Q.O.,  Kingdon,  and  Dibdin,  for 

i  'tte  defendant  Bridges.— The  documents  in  the  church 

"Yf^t  can  only  be  evidence  as  to  parish  matters,  not  as 

a   light  of   common.     The  maps,   as   evidence  of 

ation  and  hearsay  evidence,  are  admissible  to  prove 

position  of  parish  boundaries :  1  Taylor  on  Evid- 

8th  ed.,  pp.  541,  542,  549  ;   Lord  Danraven  v. 

tilgtiy  15  Q.  B.  791.    As  to  the  Ordnance  Map,  it 

I  Talnable  as  a  sort  of  public  document,  and  persons  are 

Dd,  for  the  purpose  of  its  compilation,  when  sum- 

Tnoned,  to  point  out  boundaries :  4  &  5  Vict.  c.  30,  ss. 

1.5,  6,  9,11 ;  Sturla  Y.  Freccta,  29  W.  R;  217,  5  App.  Cas. 

•23.     [Kay,  J.,  referred  to  Wilhtrforce  v.  Hearjield,  25 

W.  B.  861,  5  Ch.  D.  709,] 

A.  Charhi,  Q.O.^  Elton,  Q.C.,  and  Aiherley  Jonti, 
tat  the  other  defendants,  referred  to  Bammond  v. 
BradOreet,  2  W.  B.  625,  L.  B.  10  Ex.  390. 

Kekewich,  Q.C,  in  reply,  referred  to  NeiU  t.  Duke  of 
Ikwrnthire,  31  W.  R.  622,  8  App.  Oas.  135. 

Cur,  adv.  vuit, 

Oet*  26.*--Eat,  J.»  delivered  a  written  Judgment 
vUebt  in  deciding  the  point  as  to  the  admissibility  in 
svidenae  of  the  mapS)  ran  as  follows  :— 

It  waa  argned  that  hearsay  evidence  and  evidence  of 
ispotation  is  admissible  to  prove  the  position  of  parish 
boimdaries,  and  that^  therefore,  all  these  maps  should  be 
isseived.  As  to  the  greater  part  of  them,  I  am  not 
•ialomied  how  or  on  what  information  the  boundary 
was  laid  down.  None  of  them,  probably>  was  made 
with  the  same  care  in  thia  respect  as  the  Ordnanoe 
Msp,  and  it  is  obvions  that  nothing  like  the  amount  of 
•vidsnoe  on  the  question  was  produced  hr  the  purpose 
of  that  map  which  has  been  given  belore  this  court. 
In  my  opinion,  these  drafts  are  not  admissible  as 
v?idence  in  such  an  action  as  this.  If  they  were,  they 
•mount  to  no  more  than  a  statement  of  the  opinion  of 
the  particular  map<maker  upon  such  information  as  he 
Qbtsiaed  at  the  time. 


[His  lorddbip  by  !iis.  judgment  held  that  the  plain- 
tifb  had  not  proved  that  Beiddington  Ck>rner  was  in  the 
vill  of  Mitcham,  or,  if  it  were,  that  it  was  not  waste  of 
the  manor  of  Wellington,  adding  that  this  was  sufficient 
to  decide  the  case,  but  that  so  much  evidence  was  given 
and  so  much  argument  used  upon  the  other  points 
raised,  that  he  felt  bound  to  express  his  opinion  upon 
them.  The  decision  as  to  the  note- book,  the  register, 
and  the  entry  in  the  Church  Book  was  as  follows : — 1 

There  is  a  strong  probability  of  [the  note- book]  being 
a  oopy,  and  an  accurate  one,  because  it  agrees  with  the 
entries  which  I  have  referred  to  as  to  there  having  been 
such  an  action,  and  the  result  of  it ;  but  no  history  of 
the  book  is  preserved.  I  am  not  informed  how  it  came 
to  the  British  Museum,  or  that  it  ever  was  in  such  cus- 
tody as  would  entitle  a  court  of  justice  to  treat  it  as  an 
authentic  document.  Similar  remarks  apply  to  [the 
book  purporting  to  be  a  register  of  Metton  Priory]. 
It  was  dedded  in  8winnert<m  ▼.  The  HarquU  of 
Stafford  that  in  an  issue  under  an  enclosure  Act  as  to 
rights  of  common,  a  document  from  the  Oottonian 
Ck>llection,  purporting  to  be  an  original,  oould  not  be 
received  in  evidence  because  not  produced  from  the 
proper  custody.  It  has  been  argued  that  this  does  not 
apply  so  strongly  to  a  copy.  But  I  dissent  entirely 
from  that  argument.  The  authenticity  of  a  copy  lb  at 
least  as  doubtful  as  of  a  document  which  is  apparentiy 
an  original ;  and  the  rule  of  evidence,  which  requires 
that  such  a  document  should  come  from  a  proper  cusr 
tody  really  is  founded  on  this,  that  such  custody  is 
evidence  that  the  document  is  that  which  it  purports  to  be. 
I  must  therefore  reject  both  these  documents.  Another 
note  of  the  same  action  is  found  In  an  entry  in  the 
Church  Book  in  the  parish  of  Beddington.  Now,  it 
appears  from  the  Pipe  Boll,  25  Hen.  3,  as  I  have 
pointed  out,  that  Boger,  the  parson  of  Beddington,  was 
one  of  the  defendants  to  the  action  against  whom 
damages  were  awarded  by  the  Judgment  of  the  court. 
The  action,  therefore,  was  one  in  which  that  parish  was 
interested.  The  entry  was  made  in  1678,  438  years 
after  the  action.  But  It  was  probably  taken  from  the 
record,  which  might  have  been  then  existing,  and  as  an 
entry  of  an  historical  fact  in  which  the  parish  were 
interested.  I  think  it  is  receivable  in  evidence  quantum 
valeat,  and  for  this  the  case  of  Armttrong  t.  Hewitt 
seems  to  be  an  authority. 

[His  lordship  in  the  event  dismissed  the  action,  with 
costs.] 

Solicitors  for  the  plaintiil,  Rooke  A  Sona^ 

Solicitors  for  the  defendants,  Bridges,  SawteH,  Bay* 
wood,  Bam,  dt  Dibdin  ;  Buss. 


Ohan.Div.l  .     .,  ^ 

Pearson,  J.  \  ^P^*  ^' 

In  re  ScaoLES.  (<»•) 

Pradiee^Solieitor  acting  ae  agent  of  another  eolieilor^ 
Petition — Indoreement, 

A  London  firm  of  eolicilorB,  acting  ae  agents  for  a 
country  firm^  presented  a  petition  for  taxation  of  costs 
indorsed  with  their  own  name  only,  witihout  describing 
themselves  as  agents  for.  the  country  firm,  and  an  ord*T 
for  taxation  was  made  upon  the  petition. 

Held,  t?iat  the  order  must  he  discharged  upon  the 
ground  t?Mt  the  London  solicitors  ought  to  have  indorsed 
the  petition  as  agents  for  the  country  solicitors. 

Motion. 

This  was  a  motion  by  Messrs.  Sehoies  ic  Son,  of 
Dewsbury,  solidtors,  and  Samuel  Bhodes  Oiay  for  the 


(a.)  Beported  by  J.  Trustaam,  Esq.,  Barristec*«t-Law^ 


6l6 


iJtiB  WEEKtT  REfOfttfift.    iiUr«n«>n     VoLXiXlf. 


High  Ck»VBT.       Ik  bb  Scholbs.— Ik  bb  Obbat  Wb 


r  or  Dbak  Goal  Ooxbumbbs*  Go.      Hot  Omiv . 


cliaoliarge  of  an  ofder  daM  the  Slst  day  of  Jannaij^ 
1886,  and  made  on  a  petition  preaented  in  the  name  of 
Olaj  for  the  taxation  of  a  bQl  of  ooets  of  Heian.  Scholea 
ft  Bon,  and  for  deliTery  np  1^  them  to  him  of  all  deeds 
and  writfaigi  belonging  to  him  npon  payment  1^  him  of 
what  fthoold  be  oertifled  to  be  due  from  him  to  them,  on 
the  ground  that  CAay  neither  gaTe  any  authority  for  the 
presentation  of  the  petition  npon  which  the  order  for 
tantion  waa  madoi  nor  rabsequently  ratified  the  pie- 
•entation  of  the  petition. 

The  rest  of  the  fbots  sufllciently  appear  bom  the 
judgment* 

John  OuUeff  for  the  motion.— Upon  the  evidenee 
there  was  no  snifioient  retainer  by  Hr.  day  of  Messrs. 
Soholefleld  ft  Taylor.  If»  however,  there  was  any 
retainer  by  him,  it  waa  a  retainer  of  Measn.  Soholefleld 
ft  Taylor,  and  not  of  Messrs.  Shum,  Oroasman,  ft 
Go. ;  but  the  petition  for  taxation  was  presented  by 
Memrs.  Shnnit  Grossman,  ft  Go.  in  the  name  of  the  firm 
alone,  and  not  as  agents  for  Mssars.  Soholefleld  ft 
Taylor. 

He  referred  to  Wraig  ▼•  Kemp,  32  W.  B.  884,  96  Gh. 
D.  169,  17S ;  Nune  t.  Dwr^ford,  88  W.  B.  145,  18 
Oh.  D.  764,  767  ;  In  re  Savage,  29  W.  R.  848, 15  Gb.  D. 
657 ;  R.  S.  G.,  1888,  ord.  4,  r.  1. 


Taylor,  Meaan*  Shvm,  Chossman,  ft  Go.;  M  Hisi 
indorsed  by  them  wHh  llMir  own  BBose,  and  Mt  m  agnh 
It  appears  to  have  been  deoMed  tfaaft  aoHellan  taght. 
when  aeting  as  agents,  to  deaorfbe  themashrm  m  bdag 
agents.  I  ftel  bomid  by  that  opInhMU  Gidify,  J.,  iatti 
oaae  of  Ifmy  ▼.  Kemp  wfaloh  has  been  dted,  thosght 
that  a  London  firm,  when  aeting  aa  agents,  oagtat  wA  t» 
use  their  own  name  as  if  aeting  aa  aoikiton  for  fttak 
Under  these  orenmataiioes  I  must  aDow  the  mettoa;  M 
the  re  will  be  no  coats  on  either  side. 

SoUdtora,  Piimem  A  Ams,  agents  for  Behdm  ft  8i^ 
Dewsbnry  i  AAnm,  Croeeman^  Oro9$man,  ft  Prkkmit 
agenta  toiSckol^flMA  Taflotf  Batley. 


Sir  A,  WaUofif  Q.(7.,  contrd.  [Pbabsok,  J.— I  am  of 
opinion  that  there  is  soffleient  evidence  to  show  that  Mr. 
Olay  did  assent  to  the  petltloD.  The  point  you  haTe  to 
meet  Is  whether  Messrs.  Shum,  Grossman,  ft  Co.  ought 
not  to  have  indorsed  the  petition  as  agents  for  Messrs. 
Soholefleld  ft  Taylor.] 

The  parties  knew  that  Messrs.  Shum,  Grossman,  ft  Go. 
were  aotlDg  as  agents  for  Messrs.  Soholefleld  ft  Taylor ; 
and,  therefore,  it  did  not  matter  whether  they  indorsed 
the  petition  as  such  agents  or  not. 

John  OuUer  replied. 

Pbabsok,  J. — ^The  facts  on  whioh  this  motion  is  brought 
are  these : — ^Mr.  Glay  had  been  trustee  under  the  will  of 
Ghristopher  Wharton.  During  the  period  of  his  trustee- 
sbip,  a  bill  of  costs  in  relation  to  the  trust  estate  became 
due  to  his  solioitors,  Messrs.  Scholes  ft  Son.  Mr. 
Mayman  afterwards  became  trustee  with  Mr.  Glay  before 
the  bUl  waa  paid.  He  desired  to  hare  possession  of  the 
deeds  relating  to  the  estate,  which  were  in  the  hands  of 
Messrs.  Scholes  ft  Son  ;  but  they  refused  to  gWe  up  the 
deeds  until  their  bill  was  paid.  Upon  Mr.  Glay  showing 
the  bill  to  Mr.  Mayman,  it  was  arranged  that  they  should 
go  together  on  the  following  day,  the  15th  of  January, 
to  Messrs.  Soholefleld  ft  Taylor,  of  Batley,  solicitors,  to 
consult  with  them  about  paying  the  bill.  On  the  15th 
of  January,  Mr.  Mayman  received  from  Mr.  Glay  the 
following  memorandum :— *'  Dear  Sir,— Am  sorry  I  shall 
not  be  able  to  go  to  Batl^  with  you,  being  engaged 
here  all  day ;  but  what  you  do  wiU  be  quite  right  for 
me  t  see  what  he  says  about  the  bill,  most  of  the  items 
we  shall  be  obliged  to  pay ;  we  can  object  to  the  charges 
for  attendance  upon  Mrs.  Bodley ;  and,  when  we  hate 
paid  it,  we  can  insist  upon  the  deeds  being  giTen  up  to 
us ;  but  ask  Mr.  Taylor  if  they  can  hold  them  pending 
their  application.  About  the  80s.  per  week,  I  don't  think 
they  care  for  one  moment.  Will  try  and  see  you  to- 
morrow, if  possible.— I  am,  yours  truly,  J.  B.  Glay." 
Mr.  Mayman  then  went  to  Meesrs.  Soholefleld  ft  Taylor, 
who  Tory  properly  advised  that  the  bill  should  be  taxed. 
He  communicated  this  advice  to  Mr.  Glay,  who  never 
objected  to  the  proceeding.  A  petition  for  taxation  of 
the  trill  was  first  presented  in  the  joint  namea  of  Mr. 
Olay  and  Mr.  Mayman.  But  the  registrar  objeoted  to 
it,  on  the  ground  that  Mr.  Mayman  had  not  employed 
Messrs.  Scholes  ft  Son  as  his  solicitors.  The  petition 
waa  then  preaentsd  in  the  name  of  Glay  alone,  and  he 
made  no  objection  to  its  presentation.  The  petition  was 
preaented  hj  the    agents    of   Messrs.   Sohdefield   ft 


A.  Div.  1 
son,  J.  j 


Jan.  21,  93, ». 


Ghan« 
Pearson, 

A  re  Obeat  Wxstebv  Pobxsi  of  Dkak  Coal 
GoHfluioais  Co. 


CaBXBB's  CA88.  (a.) 


Company'^SolicUcr^Offieer^Companiei  Ad^  1861  (I 
d  S6  Viet.  c.  89),  «.  165. 

The  eolieUor  of  a  eompany  ie  not  an  ofcer 
seoMon  165  of  the  Compamsi  Ad,  1863. 

Bx  parte  Talpy  and  Ghaplin,  80  W.  B.  S47|  L  £. 
Oh.  389,  dieapproeei  of. 

Adjourned  summons. 

The  company  was  registered  vnder  the  Gompml 
Act,  1863,  on  the  33nd  of  March,  1888,  for  thepsipo 
(inter  alia)  of  carrying  ont  a  proviaional  oontcast,  w 
between  John  Hooper  as  vendor,  and  M.  F.  Osrtw 
trustee  for  the  company,  for  the  poiohaBe  of 
collieries  at  the  price  of  £80,000. 

The  directors  were  H.  B.  Lukes,  Fmnoifl  Kash,  i 
Edwin  Giawshay,  who  were  the  prumotera  of  the  oa 
pany»  and  three  other  persons. 

The  solicitor  of  the  company  was  M.  F.  Garter.  1 
waa  employed  in  its  promotion,  and  had  prepared  I 
deeds  of  conveyance  of  the  collieries  to  John  Hboptf^ 
well  as  the  agreement  fdr  their  sale  to  himself  as  ^ 
for  tho  company,  and  the  prospectus. 

The  company  afterwards  went  into  liquidatioB,  i 
then  it  was  ascertained  that  Lukes,  Kasb,  and  Onw!^^ 
had  purohaaed  the  eollieriea  in  the  name  of  HoopWi 
sums  amonnting  to  £59,960. 

The  summons  was  tbetenpon  taken  out  by  tiiecfl 
liquidator  under  the  165th  aeetioa  of  the 
Act,  1863,  to  compel  the  direotoia  and  Outer, 
soUdtor,  to  pay  the  sum  of  £30,040,  the 
profit  made  by  the  promoters  by  the  sale  of  the 
to  the  company. 

BfferiU,  Q.C.f  and  J7y2cnuf,  for  tbe  aonm 
waa  held  in  the  case  of  Eoo  pafU  Vaipif  and  d 
20  W.  B.  847,  L.  B.  7  Gh.  389,  that  tiie 
of  a  company  is  an  oiBoer  under  tiie  48fd 
of  the  Oompaniea  Aot,  1863,  altlioiigh 
was  not  the  regular  solicitor  of  the  oonp 
Garter  is  the  regular  soUdtor  named  in  the  .^^. 
tus  of  the  company,  who  took  part  in  its  piMWOJ*' 
He  is  therefore  an  offloer  of  the  company,  and  '■""jj^ 
to  the  summary  Jurisdiction  given  by  tbe  166th  seoOoa. 

Cookeon,  Q.C.,  and  Warrington^  for  0«rt*;,r^ 
solicitor  of  a  company  is  not,  as  being  snoh  »"^ 
an  offloer  of  the  company.  The  decision  in  ^^ff'r 
Valpy  and  Chaplin  is  wrong ;  KnowUe"  ca$e,  25  W^ 
832,  6  Oh.  D.  656.  Besides,  Ex  parte  Vdpt  «• 
Chaplin  was  decided  upon  the   43rd   seetioa>_gg 

(a.)  Beported  by  J    Trustbam,  Ksq.,  Barrister-at-I*t. 
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JjtkbGt. 


I  Oo. — ^WiUiUics,  Appbllamt  ;  Waixaabt  Iiooal  Bd.»  Rbspoxduiti.    Hh.  Or* 


tUs  OMe.    A  aolieitor  it  in  the  same 

oftber  pioCeMioiial  man  employed  b j  a 

lOBMqnenflyt  not  an  offioer  by  Tiriae  of 

by  the  eompany :  In  re  Oreat  Wheal 

53  U  J.  Ch.  42,  31  W.  B.  Dig.  184. 

i^^C.  lepUed. 

iiX— The  ease  againtt  the  reepondent  Garter 
fiidiipoee  oC    It  is  argued  thal»  being  the 
leompany^  he  is  liable,  nnder  section  165 
Aet*  1862,  beoaose  he  was,  as  such 
'  of  the  company  within  that  section. 
I  great  difflenlty  in  holding  that  a  sdlioitor 
ref  the  company  within  the  meaning  of  that 
'  )  matter  were  rei  integra*    In  the  case  of 
1  Land  Company  of  ManeilUe,  18  W.  E. 
D  Bq.  898,  it  was  decided  that  a  banker  of 
I  not  an  officer,  and  I  think  a  solicitor  stands 
i  position  towards  a  company  as  a  banker, 
doea  certain  business  for  the  company 
■peny  applies  to  him  to  do  from  time  to 
i  enUnery  remuneration,  Jnst  as  in  the  case  of 
Uentsu     I  cannot  see  how  a  solicitor,   by 
that  professional  duty,  pieces  himself  in 
:  nelatjonship  to  the  eompany  than  that  in 
fcanda  to  hie  other  cUents.    The  company 
i  when  they  want  him.    They  can  discharge 
t  to  aeiid  him  work,  and  leave  him  as  and 
The  remuneration  they  giro  him  is 
r^paid  to  him  as.  an  officer,  but  the  (»dinary 
whieh,  according  to  the  ordinary  scale  of 
i  titled  to  demand  either  from  a  company  or 
\  individual  who  is  his  client.    The  case  of 
FUpjr   end  Ohmplin^  before  the  Oonrt   of 
' '  '  I  ia  tbe  «mly  case  dted  to  show  that  ho  is 
'  the  eompany,  has  been  very  strongly  corn- 
There  a  solicitor  who  was  not  the  regular 
\  fte  eompany,  but  who  was  employed  in  a 
c»ii«  took  a  mortgage  from  the  com> 
He  neglected  to  register  that  mort- 
\mm  bald  by  the  Court  of  Appeal  that  the 
\  befa^  regietered,  was  invalid*    As  Jeasel, 
eat  in  KniowUe*  eaae,  the  efPect  of  that 
to   impose  on  the   mortgagee  for   not 
(epmialty  greater  than  that  imposed  by  the 
I  not  think  that  decision  would  be  followed 

like  to  make  over  nice  dietinctiona,  but, 
» wovds  in  the  43ni  seotion  are  the  same  as 
k  the  165th  section,  I  do  not  think  that, 
eonaidecation  the  very  different  objects  of 
,  I  am  bound  to  construe  the  one  by  the 
irefore  bold  that,  notnithstanding  the  case 
Vaipif  and  Chaplin^  the  solicitor  of  the 
not,  under  the  165th  seotion,  an  officer  of 
ny.  That  being  ao,  I  caanot  make  the  order 
linet  the  respondent  Garter. 

Clarke,    Woodcock^    Jt  Ryland;    WUkine 


Q.  B.  DIv.  (Blathew  and  A.  L.  Smith,  JJ.)  Harob  20. 

WiLUAHs,  Appellant:   Wallasey  Local  Boa:bd, 
HespondenU,  (a.) 

PMie  Health  Act,  1875  (38  A  39  Vict,  c.  55),  ».  156^ 
'*  Bmldinge  net  to  he  brought  forward** — Application 
of  eeetion  to  new  huUdinge  on  land  not  previously 
built  uponm 

Section  156  of  the  PuUie  Health  Act,  1875  (38  ^  39 
Via.  e.  55),  which  enade  that  "  it  ehall  not  he  lawful  in 
any  urban  dietriet  witJtout  the  written  consent  of  the 
urban  auHhority  to  bring  forward  any  houee  or  buUding 
forming  part  of  anw  street  or  any  part  thereof  beyond 
the  front  u>aU  of  the  house  or  huilding  on  either  side 
thereof*'  does  not  apply  to  new  buHdings  in  eoutse  of 
erection  upon  land  whieh  has  neifer  before  been  built 
upon. 

Oase  stated  under  20  ft  21  Yiot.  c.  43. 

The  appellaat  was  convicted  upon  an  information 
preferred  by  the  respondents,  the  Wallasey  Local  Board, 
under  38  k  39  Yiot  c.  55,  s.  156,  of  unlawfully  bringing 
forward  a  house,  forming  part  of  a  street  called  Hather- 
ley 'Street,  without  the  cousent  in  writing  of  the  respond* 
ents,  and  after  he  had  received  written  notice  from 
them  to  remove  the  building. 

In  1877  Evans,  the  owner  of  a  field  in  the  parish  of 
Wallasey,submitted  to  the  respondents  a  plan  for  laying 
out  the  same  in  streets,  in  which  houses  were  to  be 
built.  By  the  plan,  which  was  approved  by  the  respond* ' 
ents,  Evans  was  entitled  to  erect  buildings  on  the  land 
with  their  front  walls  set  forward  to  the  lines  of  the 
street  as  shown  on  the  plan.  But  he  erected  certain 
houses  in  one  of  the  streets,  called  Hatherley-street, 
with  open  areas  inclosed  by  railings  in  front,  so  that  the 
front  walls  of  the  houses  were  set  back  a  few  feet  from 
the  line  of  the  street*  The  appellant,  Williams,  began 
to  buUd  six  shops  at  the  north  end  of  Hatherley-street, 
where  it  Joined  a  road  called  Victoria-road.  The  corner 
shop  which  abutted  on  Hatherley-street  was  carried 
forward  to  the  line  of  the  street  as  marked  on  the  plan, 
so  that  it  came  further  forward  than  the  fronts  of  the 
houses  already  built  by  Evans  in  that  street.  The  land 
upon  which  the  appellant  began  to  build  these  shops  - 
had  never  before  been  built  upon.  The  respondents 
required  the  appellant  to  set  back  the  wall  of  the  corner 
shop  so  as  to  be  in  the  line  with  Evans'  houses,  and,  as 
he  refused,  they  preferred  the  information  against  him. 
It  was  contended,  on  behalf  of  the  appellant,  that  section 
156  ol  the  Pnblic  Health  Act,  1875,  does  not  apply  to 
an  intended  house  or  building  to  be  erected  on  land 
never  before  built  upon,  but  only  to  houses  or  buildings 
which  already  formed  part  of  a  street.  The  justioes 
held  that  the  seotion  applied,  and  convicted  the  ap- 
pellant. 

The  question  for  the  opinion  of  the  court  was  whether 
section  156  of  the  Public  Health  Act,  1875,  does  or 
does  not  apply  to  new  buildings  to  be  built,  or  in  the 
course  of  erection,  upon  land  never  previously  built 
upon. 

B.  8.  Wright^  for  the  appellant.— -Section  156  of  the 
Public  Health  Act,  1875,  applies  only  to  old  houses 
being  pulled  down  and  new  houses  being  erected  on  the 
same  rites.  This  section  is  connected  with,  and  subordi- 
nate to,  section  155,  which  regulates  the  Une  of  build- 
ings already  existing,  whereas  seotion  157  spedfleally 
deals  with  new  buildings.  It  is  true  that,  in  Bobinson 
V.  The  Local  Board  for  Barton^  21  Oh.  D.  621,  Fry, 
J.,  said  that,  in  his  opinion,  section  156  might  apply 
to  a  new  building,  but  the  question  was  not  argued 
before  him,  and,  on  appeal  to  the  House  of  Lords,  Lord 

(a.)  Beported  by  Cioil  Ohapkak,  Esq.,  Banister-at- 
Law. 
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Selbome  and  Lord  Blackburn  expressed  a  different 
opinion :  32  W.  R.  249, 8  App.  Oas.  798.  The  wording  of 
the  section  points  to  the  same  conclusion.  The  words 
**  bring  forward  "  and  "  forming  part  of  any  street "  are 
not  applicable  to  new  baildings.  Similar  proTisions  are 
found  in  the  Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  75.  Bat  the  enactment 
there  is  that  no  buildings  shall  be  erected  beyond  a 
certain  line,  and  that  the  board  may  order  the  demolition 
of  a  building  "  begun  to  be  erected  "  beyond  such  line. 
There  is  no  provision  for  compensation  in  respect  of  such 
a  case  as  this,  so  that  it  is  not  to  be  presumed  that  the  sec- 
tion was  intended  to  apply  to  new  buildings,  since  section 
155|  which  applies  to  alteration  of  old  buildings,  contains 
an  express  provision  for  compensation  in  cases  where 
owners  of  old  houses  suffer  damage  by  reason  of  an 
alteration  in  the  line  of  the  frontage.  The  same  dis- 
tinction is  to  be  found  in  the  Metropolis  Management 
Act  of  1855  and  the  Local  Oovemment  Act  of  186 L 

Orumpt  Q,On  {Synnott  with  him),  for  the  respondents. 
-^Section  149  of  the  Public  Health  Act,  1875,  clearly 
shows  the  objects  of  that  Act  to  be  different  to  the 
objects  of  the  other  Acts  just  referred  to.  Section  154 
gives  the  local  authority  power  to  purchase  any  premises, 
section  155  to  prescribe  a  new  line  of  frontage  whore 
old  buildings  are  being  rebuilt,  and  section  156  gives 
them  power  to  prescribe  a  line  ot  frontage  where  new 
buildings  are  being  erected.  Fry,  J.,  in  Bobtruon  v. 
Local  Beard  of  Barton,  held  that  the  words 
"  bring  forward "  might  apply  to  new  buildings, 
and  his  judgment  on  that  point  waa  not  overruled  by 
the  Bouse  of  Lord^.  The  local  authority  are  therefore 
empowered  by  the  statute  to  prescribe  the  line  of  front- 
oge.  In  this  case  the  line  of  frontage  has  been,  in  fact, 
prescribed  by  Evans,  who  has  already  built  houses  in  the 
street.  The  appellant,  by  bringing  forward  his  build- 
ings beyond  that  line  without  the  consent  of  the  urban 
authority,  has  disregarded  the  provisions  of  section  156 
of  the  Act.  The  urban  authority  is  at  liberty  to  adopt 
a  line  of  frontage  created  by  the  person  first  erecting 
buildings  in  a  new  street. 

Mathiw,  J««— I  am  of  opinion  that  this  appeal  must 
succeed,  and  that  this  conviction  cannot  be  sustained. 
The  question  is  whether  38  &  39  Vict.  c.  55,  s.  156, 
applies  to  new  buildings  erected  on  ground  not  before 
built  upon.  It  is  conceded  that  the  first  person  who 
erects  buildings  in  such  a  place  as  that  described  in 
this  special  case  is  not  bound  to  build  right  up  to  the 
frontage  line  of  the  street,  for  he  may  set  his  buildings 
back  from  that  line,  as  Evans  has  done  in  this  case. 
The  wall  to  which  objection  has  been  taken  by  the  local 
board  for  this  district  is  within  the  frontage  line  of  the 
street,  although  it  extends  farther  forward  than  the 
front  walls  of  those  houses  which  Evans  had  previously 
erected  in  this  new  street.  It  is  argued  that»  as  this  is 
the  case,  the  appellant  is  liable  to  a  penalty  for  every 
day  during  which  the  wall  is  allowed  to  stand,  as  it  is 
said  that  what  the  appellant  has  done  is  in  contravention 
of  section  156  of  the  Public  Health  Act,  1875.  But 
that  argument  really  comes  to  this,  that  the  owner  or 
builder  of  houses  already  erected  in  such  a  street  as  this, 
or  the  person  who  first  erects  buildings  in  such  a  place 
as  thiv,  can,  in  fact,  prescribe  the  line  of  frontage  to  be 
followed  by  other  persons  who  may  begin  to  build  at  a 
subsequent  time.  I  do  not  think  that,  section  156  of 
the  Public  Health  Act,  1875  (38  ft  39  Vict.  c.  65),  does 
enact  this.  That  section  does  not,  as  it  seems  to  me, 
apply  to  new  buildings  which  are  being  erected  in  such 
a  place  as  that  described  in  the  special  case. 

It  applies,  I  think,  only  to  structures  already  erected, 
for  it  says  that  it  shall  not  be  lawful  "  to  bring  forward 
any  house  or  building  forming  part  of  any  street  "— 
that  U,  1  think,  of  any  existing  street,  and  the  words 
**  bring  forward  "  point,  as  has  been  said  in  argum^nt^ 


to  buildings  already  existiog,  for  those  woids  | 
alteration  of  an  existing  buildisg.    TUs  I 
local  authority  has  no  power  to  oonviet  i 
and  this  appeal  must  be  allowed. 

A.  L.  Smith,  J. — ^I  am  of  the  same 
urged  that  Fry,  J.,  expressed   an  opinioi  j 
son  V.  Local  Board    of  Barton  that  this  i 
plied  to  new  buildings,  but  the  point  wsb| 
before    him,     and    there    is   the    weighty 
of  Lord  Selbome  and  Lord  Blackburn  in  tfas  ^ 
when  on  i4>pcal,  to  the  contrary  effect, 
said  (8  App.    Gas.    798,  at  p.  810),  <'!l 
which  have  been  referred  to  show  that  ^ 
with  old  buildings— buttdings  that  alresd 
which  are  about  to  be  pulled  down  ia 
rebuilt,  or  altered,  or  advanced— tin 
provided  for  a  buHdlng  line  which  Ib  t 
existing  buildings  on  that  side  of  the 
renders    it   very  likely*  indeed,  that  the 
would,  if  th^  had  thought  of  %  have  pasia' 
giving  power  to  do  aomething  in  a  new  i 
there  were  no  buildings,  and  that  would  not  J 
unreasonable.    But  the  Legislature  have  not  f 
done  so."    I  only  desire  to  add  that  seetioaj 
Metropolis  Management  Amendment  Act»  T^ 
26  Vict.  c.   102),  which  deals  with  a 
expressly  enacts  that,  "  no  building,  ati 
tion  shall,  without  the  consent  in  vrriting  c 
politan  Board  of  Works,  be  erected  beyoadl 
line  of  buildings  in  any  street,"  and  fuitharc 
in  case  any  buUding  "  be  erected,"  or  "to  I 
erected,"^  without  such  consent,  an  .order  i 
tained  for  its  demolition.    The  Public  f 
does  not  contain  any  such  provision,  so  \ 
opinion  that  the  local  authority  had  not  ths  | 
they  claimed  to  have,  and,  therefore,  thst  1 
must  be  allowed. 

Judgment  for  the  appellant.     Leave  to  a^ 

Soliciton  for  the  appellant,  Cheiter  A  Co* 

Solicitors  for  the  respondent,  JacquMf 
Jacquee,  for  Layton  eft  Steele,  Liverpool. 


Q.  B.  Div.  (Oenman,  J.) 

ElDBLE   &    Soir   V.   LOTFTC.  | 

Contract — Measure  of  danwgee-^l 
to    seitle    an    action  —  Payment   iar 
Employ  ere*   Liability  Act  —  Smptofftr 
Claim  over  hy  employer  against  eotdndm' 

The  plaintiffs  were  employed  to  paint  a  I 
defendant  contracted  to  put  up  a  **l 
suspended  platform  for  the  purpose^ 
negligence  of  the  defendant  the  platform  f^^ 
a  servant  of  the  plaintiffs  who  brought  aas^ 
them  for  injuries  under  the  Employenf  < 
The  plaintiffs  settled  the  action  by  peyv^t 
their  servant^  and  then  sued  the  de/endast  < 
breach  of  eontrctd. 

Held,  that,  although  the  defendant  um  I 
contract,  the  plaintiffs  could  not  i 
amount  which  they  had  paid  to  their  < 
ment  of  ths  adion  beoauss  they  had  < 
petent  oonircutor  to  put  up  ths  hoat'deg*^ ' 
not  shoum  to  Tmvs  been  guiUy  of  any  negfigi^ 

This  was  an  action  tried  before  Jknam^** 
a  jury. 

(a.)  Reported  by  Cecil  Chapican,  Eaq*i 
Law. 
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HitEOmmr. 


KiDDLk  is  Son  v.  Lotbtt. 


High  Covst. 


Jdfi  Q.a,  wad  Mtugg,  lor  the  plaintifEi. 

Mclnlyn,  Q.C.,  and  /.  L.  Walton,  fox  the  defendant. 

Tin  facta  and  aigamenta  anffloiently  appear  in  the 
JoagBiDt, 

DnxAir,  J.— The  atatement  of  elaim  in  thia  caae  alleged 

"that  the  pkintfiEa  had  auifered  damage  by  breach 

laf  acoDtiaet  with  the  defendant  to  erect  a  proper  and 

«|b  boat-ataglng  at  50,  Greaham-atreet,  for  the  nae  of  the 

^MMm  and  their  workmen  ;  that  the  ataging  waa  not 

Mtid  by  the  defendant  aafely  or   properly,  and,   in 

•Rqneaee,  gave  way,  Injuring  one  of  the  plaintiffa' 

I^OD,  who  thereupon  aued  the  plaintiiEa  under  the 

Mioyeta'  liaUUty  Act,  1880,  and  the  plaintifEa  were 

Mgcd  to  pay,  aud  have  paid  him  £156  7a.  8d.  for 

bgea  and    coata.      In   the   altematiTe,    that   the 

bdant  or  hia  aerranta  were  guilty  of  nogligance  in 

iideetion  of  the  materiala  uaed  for  the  boat-ataging 

lis  tlie  erection  of  the  aamf,  whereby  the  pbdntlifa 

bnd  the  damage  aforeaaid.** 

Ike  facta  were  aa  foUowa  :— 

Iba  plaintiifa  were  buildera  oarrylng  on  buaineaa  In 

trton  Fblgate.    They  had  taken  a  contract  to  paint 

\  oatalde  of  a  honae,  Ko.  50,  Greeham-atreet.     On 

Inday,  the  18th  of  Auguat,  1888,  the  plaintifBa  aent 

I  of  their  painters  with   a   card  to  the  defendant, 

k  their  name  and  buaineaa  addreaa  on  the  face  of  it, 

I  OB  the  back  the  worda,  «  50,  Greaham-atreet,  aty, 

»  or  three  boata  to  be  fixed  at  the  above  addreaa." 

at-ataging  la  an  apparatua  need  for  ralaing  and  lower- 

ivotkmen  engaged  upon  work  on  the  outaide  of  a 

HP.   It  conaiata  of  a  aort  of  fenced  narrow  oblong 

Hona  called  the  boat,  attached  at  the  narrow  enda  to 

Pi  which  are  attached  to  puUeya  anapended  by  hooka 

■ted  into  ropea  which  are  paaaed  mend  the  end  of  a 

M  over  each  end  of  the  boat.      Theae  beama  are 

hd  cantileTers.    Eaoh  of  theae  oantOeTera  ought  to 

ftnaly  fixed  ao  aa  to  project  beyond  and  above  the 

iid  the  wall  of  the  houae,  and  to  allow  the  boat  to 

Mhed  and  lowered  with  the  workmen  upon  it. 

At  eantUevera    are   naually   fixed    aa    foUowa:  — 

ftapright  prop  la  plaoed  in  the  gutter  of  the  honae 

ibd  the  parapet  In  front  of  the  roof  of  the  honae, 

ioQ  thia  the  cantilever  reats.    The  c&ntHever  la  made 

^  eooagh  to  reat  again  upon  the  ridge  of  the  roof, 

M  to  reach  b^ond  the  ridge  of  the  roof  at  ita  oppoaite 

i>   A  rope  ia  tied  round  that  end,  and  paaaed  through 

to  of  the  slatea  of  the  roof  removed  for  the  purpoae  by 

(VKkman  called  a  ripper,  and  then  tied  to  one  of  the 

lAni  of  the  roof  on  that  aide  of  the  roof  which  ia  away 

■n  the  end  of  tbe  lever  to  which  the  boat  ia  attached. 

^  ii  the  uaual  praetioe ;    but  in  the  preaent  caae, 

Ain  the  defendant  reeeived  the  card  from  the  plain* 

!^  he  inatructed  hia  men  who  were  to  fix  the  boat  not 

Mf  to  tie  the  extreme  end  of  the  cantilever  to  the 

liar,  eaploylpg  a  ripper  to  remove  the  alatea  aa  above 

JMMdi  but  also  to  acrew  Into  the  longitudinal  beam 

Ptt  ran  along  under  the  ridge  of  the  roof  a  large 

Kvith  a  acrew  at  ita  bottom,  called  a  *<  aerew-eye,"  ao 

■ta  rope  might  be  attached  to  it  aa  well  aa  the  rope 

■|^  to  the  further  end  of  the  lever,  and  being 

■m4  round  the  lever  at  that  point  gave  additional 

■^tj.    The  diatanoe  from  the  ridge  of  the  roof  to 

■•»*  of  the  beam  waa  from  four  to  five  feet.    The 

Mmdaat'a  men  came  on  Monday,  the  80th  of  Auguat, 

»  ^  the  boat-ataging,  and  the  defendant  himaelf  waa 

■iNBt  during  a  part  of  the  operationa.    From  aome 

"|«9teed  cauae  they  omitted  to  tie  the  end  of  the 

■nuever  to  the   rafter  aa  deacribed  to  be  the  ueual 

M^  or  to  fix  that  end  of  the  cantilever  at  all ;  and, 

JJwM  of  driving  the  acrew  of  the  "  aorew-eye  "  per- 

J"wlarly  down  into  the    bram    under    the    ridge 

■  we  toot,  they  drove  it  in  in  a  aUnting  direction, 

>  Kbat  ii  had  a  vary  amall  hold.    The  defective  aorew- 


ing  of  the  acrew  eye  oould  only  have  been  dlacovered 
by  going  inalde  of  the  oocUoft  of  the  roof,  but  the 
abaence  of  any  rope  at  the  end  of  the  cantilever  might 
have  been  ohaerved  by  anyone  gMug  along  the  gutter  of 
the  roof,  and  vraa  ohaerved  by  a  witneaa  who  waa  at  the 
time  in  the  plaintiffa'  employ,  but  he  waa  not  a  peraon 
intruated  with  the  duty  of  aeeing  that  the  thhigs  in 
queation  were  in  proper  condition.  The  plaintlffa*  men 
came  to  work  on  the  boat-ataging  on  the  following  day, 
Tneaday,  the  21at,  and  at  3  p.m.  on  that  day  a  man 
named  Cbalkley,  being  on  the  boat  with  one  Holmet, 
who  waa  foreman  of  the  palntera,  but  had  nothing  to  do 
with  fixing  the  boat-ataging,  the  acreweye  waa  torn 
out  of  the  beam,  the  cantilever  fell  into  the  atreet,  that 
end  of  the  boat  which  waa  anapended  from  it  went  down, 
and  the  boat  hung  by  tbo  other  end,  and  Ohalkley  waa 
thrown  out,  and  injured  ao  aa  to  be  In  the  hoapltal  for 
aeveral  weeka.  The  plaintiiEa  were  not  aware  of  the 
mode  in  wbioh  the  ataging  waa  fixed  until  after  the 
aocident,  nor  waa  there  any  evidence  that  their  foreman 
or  any  of  their  men  knew  the  exact  way  in  which  the 
work  waa  done.  If  the  '*  acrew-eye  "  had  been  properly 
aorewed  in  I  do  not  find  that  itwould  have  been  an  Inaecnre 
mode  of  fixing  the  boat-ataging,  but  if  the  end  of  the 
cantilever  had  been  tied  to  the  rafter,  there  can  be  no 
doubt  it  would  have  added  greatly  to  the  aecurity  of  the 
boat. 

On  the  SOth  of  February,  1884,  Ohalkley  leaned  a 
aummona,  under  the  Employera'  Liability  Act,  agalnat 
the  plaintiff^,  claiming  £300,  and  in  hia  partioulara  of 
demand  he  atated  hia  claim  aa  foUowa: — *'  For  injuriea 
which  were  auatained  while  in  your  employ  engaged  aa  a 
painter,  in  conaequence  of  the  defective,  improper,  and 
inaecnre  atate  and  condition  of  the  machinery,  plant,  and 
fittinga  then  in  nae  by  you  at  50,  Gkeaham-atreet*  and 
were  canaed  by  auch  defective,  improper,  and  nnfit  atate 
and  condition  of  a  certain  artiole  uaed  in  your  trade  by 
the  palntera,  called  a  boat,  giving  way,  whieh  defect  waa 
not  dlacovered  or  remedied  by  you,  the  aaid  defendanta, 
or  your  foreman  and  aervante  and  other  peraona  then  In 
your  employ  and  aervioe,  and  intruated  by  yon  with  the 
duty  of  aeeing  that  the  worka,  machinery,  plant,  and 
fittinga  at  the  place  aforeaaid  were  in  a  proper  atate  and 
oondltlon,  auch  peraona  having  anperlntMidenoeinlmated 
to  tbem  by  you,  whereby  the  faatening  of  the  aaid  boat 
gave  way,  and  the  boat  fell  at  one  end  and  threw  the 
plaintifl  overi  and  cauaed  the  injuriea  above  deacribed." 
The  caae  waa  about  to  come  on  for  trial  in  the  county 
court  on  the  28th  of  March,  when  the  plaintiiEa,  having 
conanlted  their  aolioitora,  determined  to  eettle  the  matter 
on  the  beat  terma  they  could,  and  paid  Ohalkley  £1S5, 
which  anm  waa  repaid  to  them  by  the  Bnildera*{Accident 
Inanrance  Oo.,  and  the  plaintiiEa  brought  the  preaent 
action  through  the  aolioitor  of  the  company,  and  with  an 
indemnity  from  them. 

Upon  the  above  atate  of  facta  it  waa  oontended  for  the 
defendant  that  he  waa  not  liable,  or,  if  liable  at  all,  only 
for  nominal  damagee.  With  regard  to  the  former  eon- 
tentlon,  I  think  it  dear  that  the  defendant  ia  liable  in 
thia  action  of  contract.  He  undertook  to  fix  the 
boat-ataging  in  queation.  Even  if  thoae  worda 
themaelvea  did  not  Impute  ao  much,  I  ahould  hold, 
in  accordance  with  the  caae  of  i^raficia  v.  Oocknely 
18  W.  B.  1205,  L.  B.  5  Q.  B.  501,  that,  looking 
at  the  nature  of  the  thing  contracted  for  and  the 
nae  to  which  it  waa  to  be  put,  there  waa  an  implied 
oontraot  on  the  part  of  the  defendant  ao  to  erect  the 
boat«ataging  aa  to  be  reaaonably  fit  to  be  uaed  for  the 
purpoae  for  which  it  waa  being  uaed  when  the  aoddent 
took  place,  which,  in  my  opinion,  he  failed  to  do.  But 
I  am  further  of  opinion  that  the  very  word  "  fix»"  aa 
applied  to  the  anbject-matter  of  thia  contract,  meana 
**  BAfely  fix,"  and  that  the  contract  waa  clearly  broken 
ill  «i(bor  view  of  the  contract. 
But,  upon  the  queatian  of  damagea,  I  have  oome  to 
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ha«  been  held  to  be  xeUined  bj  the  \ 
a  contractor ;  nor  of  those  oaeee  in  wUoh  t 
is  employed  to  do  an  unlawfol  or  inpiopcrl 
of   tboae  caoee,  raoh  as  Tarry  ▼.  ^lAtm,  | 
581,   1  a  B.  D.   314,  where  it  waa  beUi 
was    a     duty    to    keep    property  in 
withort  being  so  kept^  it  wonld  be 
dangerous,    hot  rather  within  the 
cases  as  BMer  ▼.  i^tiaaar,  10  W.  B.  21 
826,  which  held  that,  when  a  contiaetor 
do  a  thing  capable  of  being  done  pcopwly  i 
it  most  be  presumed  that  he  is 
that  manner ;  or  of  WiUsm  ▼.  iftrry,  L.  ] 
326,  jMr  Iiord  Claims,  L.a,  at  p.  332 :— *' 
not,  and  cannot  be^  liaUe  to  his  servant  v 
negligence  on  the  part  of  the  master  in  thit^ 
master,  has  oontraoted  or  undertaken  with  I 
do.    The  master  has  not  oontraoted  or 
execute  in  person  the  work  connected 
The  result  of  an  obligation  on  the 
execute  the  work  connected  with  hli 
of  being  benefldal,  might  be  disastrous  t 
for  the  master   might    be  incompetent 
perform  the  work.'*    .    •    •    "  Bat  what  t 
in  my  opinion,  bound  to  his  swTant  to  do,  i 
of  his  not  personally  superintending  and  i~ 
work,  is  to  select  proper  and  competent  { 
and  to  furnish    them    with    adequate 
resources  for  the  work.    When  he  has  doml 
in  my  opinion,  done  all  that  he  is  bound  ta| 
being  so,  I  think  that  the  plaintiiEi  havei 
the   defendant  with  the   amount  paid 
Chalkley  as  damage  naturally  or  neoeaniOyI 
the  defendant's  breach  of  ooatraet,  bat  f^' 
them  under  a  miataken  belief  of  their  own  I 
real  damages  to  the  plaintifCs  of  the  defa 
his  contract  to  fix  would  have  been  any  1 
might  have  aufCered  by  the  delay  tbersbj^ 
performance  of  their  contract,  or  by  ths  j 
man's  services,  or  such  like  matteis.  Kot " 
such  consequences  was,  or  probably 
given. 

It  was  further  argued  for  ths  ( 
even  suppoeiug  there  vras  negligence  ia  i 
which  Ofaalkley  had  a  right  to  sue 
them,  the  plalntiifs  oonld  not  sue  ti 
damages  in  question,  because  they 
direoSy  due  to  the  defendant's  : 
the  defendant  might  stiU  be  liable  ts| 
worknnn),  but  to  the  plaintiffs*  own 
subsequent  neglect  I  am  by  no  meaoi 
that  this  would  not  also  be  a  fatal 
plaintiffs*  contention  in  this  oaa 
sought  to  be  recovered.  The  point  ie  < 
3id  edition  of  Messrs.  Boberti  and  Wal 
work  on  the  liability  of  Knpioyiia, 
a  Sootoh  case  of  Ovimgt(m  v.  MeFm 
of  Sees.  Gas.,  Sid  ser.  1066,  is  dtsd  in  < 
supporting  the  view  that  the  daaasgei  ia  i 
would  be  too  remote.  But»  inasnnoh  a*  I  < 
of  opinion  that,  upon  the  facta  of  tht  1 
there  was  no  liability  to  Obalkley  on  tha  | 
plaintiib,  beoanae  there  was  no  ne^igeass  i~ 
tiilB  for  which  Ohalkley  had  a  ligbtof  r 
them,  it  is  unneeeisary  to  give  aqy  opiiii«" 
of  the  case.  I  oanimt  hold,  for  the  hmpm  J 
that  the  mon^  the  plaintiffs  paid  tot  " 
action  is  recoverable  in  the  pcssent  sstioai 
and  no  other  danaages  beiiig  mggf^  *  1 
the  oontraot  having,  in  my  opinion,  1n0B  < 
I  give  judgment  for  the  plaintifli  '<»  r'" 
without  costs. 


the  oondnsion  that  the  plaintiffs  are  not  entitled  to 
reooTor  those  with  which  they  seek  to  fix  the  defendant 
in  thifl  action,  and  that,  in  the  absence  of  any  proof  that 
the  plaintiffs,  in  fact,  sustained  any  damage  properly 
Attributable  to  the  breach  of  the  defendant's  oontiact, 
all  they  can  recover  in  this  action  is  nominal  damages. 

It  was  contended  for  the  plaintifb  that  they  were 
entitied  to  recover  the  amount  paid  to  Ohalkley  to  settle 
the  action  brought  by  him,  because,  looking  at  the 
probabUi^  that  a  Jury  might  have  found  a  verdict  for  a 
larger  amount,  it  was  prudent  and  reasonable  to  aettle 
that  action  lor  the  £125  paid.  I  am  of  opinion  that 
they  are  not  ao  entitled,  for  aeveral  reasons.  In  the 
first  place,  I  think  it  is  quite  clear  that  the  plaintiffs 
have  no  right  to  claim  such  damages  against  the  defend- 
ant, unless,  upon  the  real  facts  which  occurred,  there  is 
reasonable  evidence  upon  which  I  could  hold  that  they 
had  incurred  any  liability  to  Ohalkley  to  compensate 
him  for  the  injuries  he  received  by  reason  of  the  fall  of 
the  boat  in  which  he  was  working.  They  could  not  be 
liable  to  Ohalkley  unless,  by  the  contract  with 
him  or  by  reason  of  the  neglect  of  some  duty 
which  they  owed  to  Ohalkley,  the  injuries  of  the  latter 
were  matter  of  compensation  in  the  action  which  he 
settied. 

Without  laying  too  much  stress  on  the  particulars 
given  in  the  action  in  the  county  court,  I  th&k  it  dear 
that  the  plaintiffs  were  not,  upon  the  facts  now  proved, 
liable  in  that  action.  If  their  liability  is  based  upon 
contract,  all  that  it  could  properly  be  contended  that 
they  contracted  with  Ohalkley  to  do  was  to  take  reason* 
able  and  proper  care  that  the  boat-staging  to  be  pro<* 
vided  ior  the  work  should  be  properly  and  securely 
fixed.  I  think  it  would  be  unieaaonable  to  hold  that  it 
was  thdr  duty  under  such  a  oontraot  dther  themsdvea 
to  inspect  such  work  or  to  employ  anyone  spedally  to 
inspect  it  They  had,  only  a  day  before  it  was  to  be 
used,  employed  a  competent  contractor  to  fix  it ;  and  I 
cannot  upon  ^^  evidenoe,  find  anything  whioh  would 
justify  me,  as  a  Judge  of  the  facts  in  this  case,  to  find 
otheswfse  than  that  the  plaintiffs  did  take  such  reason- 
able and  proper  care. 

There  are  cases,  no  doubt,  in  which  a  master  has  been 
held  liable  in  an  action  for  negligence  for  not  seeing  to 
the  condition  of  plant  or  machinery  whioh  has  been 
erected  for  a  long  time  and  gone  1»  decay,  but  no  such 
case  is  suggested  here ;  nor  can  it  ^  suggested  that 
there  was  any  reason  for  the  plaintiiEs  suspecting  that 
the  defendant's  workmen  would  do  the  work  in  the 
manner  which  caused  the  injuries  to  Ohalkley,  or  other- 
wise than  e£Qdentiy. 

The  action  in  the  county  court  was  mainly  founded 
upon  a  supposed  neglect  of  the  plaintiff,  or  his  foreman 
or  servants,  Innotdisoovering  or  remedying  the  improper 
condition  of  the  boat-staging. 

This  was  the  ground  on  which  Mr.  Jelf  relied  in  his 
opening.  Indeed,  without  such  negligence,  it  is  plain 
that  the  action  in  the  county  court  must  have  failed,  for, 
by  sub-section  1  of  section  2  of  the  Employers'  liability 
Act  (43  &  44  Yict.  c.  42),  it  is  provided  that  a  workman 
shall  not  be  entitied  to  compensation  or  remedy  against 
lUs  employer  under  sub-section  1  of  section  1  (whioh 
alone  gives  the  remedy  against  the  master  for  injury 
caused  by  defect  in  the  condition  of  machinery  or  plant) 
unless  the  defect  therein  mentioned  arose  from  or  had 
not  been  discovered  or  remedied  owing  to  the  ne^gence 
of  the  employer  or  some  one  in  his  service  and  intrusted 
by  him  with  the  du^  of  sedng  that  the  machinery  and 
plant  were  in  proper  condition.  I  cannot  find  in  the 
present  case,  as  a  fact,  that  there  was  any  negligence  of 
the  kind  required  by  sub-seetion  1  of  section  2.  Nor, 
if  this  had  been  a  case  tried  by  a  jury,  do  I  think 
that  it  ou|^t  even  to  have  been  left  to  a  jury. 

The  case  does  not,  in  my  opinion,  fall  witUn  the 
avthoiity  of  those  cases  in  whidi  the  control  of  the  work 


Solidton  for  the  plaintiffs,  JfaoftfA  ^^^ 
SoUdtors  for  the  defendaat,  Fmd$r^^ 
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Basiaw  v.  Ybbiry  07  St.  Uaby  Abbott's, 
XsHBiHeiOF.  (a.) 

New  drtd^BuOdinp  lin^-^CeHiflcaU  of  archiUd^ 
MHnpolU  Local  Management  Aet^'IMi  (25  S  26 
FtcC  e.  102),  f.  75. 

The  piiainHff  acquired  a  piece  of  land  for  budding 
jfurpoeee^  ffeouiU  a  new  kreet  at  right  anglee  to  an 
iU  one.  At  the  top  of  the  new  9tre«€  where  it  joined  tJie 
fid  cme  he  huUt  a  comer  house  with  one  side  facing  the 
\$i  eireet  and  l^«  other  eide  facing  the  new  etreeL  The 
mehHeet  to  the  Metropolitan  Board  of  Worka  laid  down 
tkegenerdllineofhuildinge  in  the  new  etreet.  Theeide 
^  ike  comer  Iwuee  facing  the  new  etreet  projected 
^igond  the  general  Une  of  huildinge  ae  laid  down  by  the 
mrchiteet.  The  veetry  of  th%  parieh  having  ohtained  an 
wrder  from  a  police  magiitrate^  under  iceUon  75  of  the 
Mdropolie  Management  Act,  1862,  for  the  demolition  of 
gmik  port  of  the  hUlding  a$  profected  beyond  the  buUd' 

BM^  thai^  hoeing  regard  to  the  language  ueed  in  the 
arekaecfe  eertiflcatet  the  building  in  gueetion  did  not 
firm  part  of  the  new  etreet  ae  to  which  the  architect  had 
4Wd  down  a  «'  building  line,*'  and  that  no  offence  had, 
flwr^/bri^  been  commiked  against  the  Metropdie  Local 
Management  Act,  1862,  e.  75. 

Judgment  of  the  Oonrt  of  Appeal  {reported  32  W.  B. 
M6.  S7  Ch.  J).  362),  retfereed. 

The  IkoU  in  this  oate  aaiBdentl/  appear  fxom  the 
it  of  the  Lord  Ohaacellor,  and  from  the  report 
SI  W.  B.  514. 

Bigbyf  Q.C.,  and  B*  B,  Bogere,  for  the  appellants. 

mr  B.  Webeler,  Q.C,  Millar,  Q.O.,  and  Ingle  Joyce, 
tettie  lespondentf. 

Jfaroh  26. — ^Lord  Hbbsckxll,  0. — ^This  is  an  action 
Iddah  ia  now  being  proeeonted  by  the  appeUante  ae  the 
Ihgil  perKmal  repreeentativee  of  Oharlee  Bdward  Barbw» 
Ihe  original  plahntili;  to  zeetrain  the  reepondentt  from 
pweeding  to  demolish  a  part  of  a  dwelling-house 
Mooglng  to  them  situate  within  the  metropolis.  The 
t  ijspondenta  do  not  deny  that  they  threaten  such 
[  AemoUtlon,  bnt  they  daim  the  right  to  demolish  the 
i  Wlding  under  the  provisions  of  the  75th  section  of  the 
Ustropolis  Local  Management  Act,  1862.  The  house 
hk  question  is  situate  at  the  comer  of  Kensington-road 
(a  street  which  has  long  existed),  and  a  new  street 
iriiich  has  been  formed  at  right  angles  to  it,  called  De 
Tere-gardens.  The  site  npon  which  this  and  the  ad- 
joining houses  in  the  Kensington-road  were  erected  was 
the  proper^  of  Oharles  Edward  Barlow,  and  was  by  him 
sold  to  the  respondent,  William  Elsdon,  under  an  agree- 
ttsnt  of  the  2Qd  of  August^  1881,  the  arrangement 
Wng  that  William  Elsdon  should  raise  a  part  of  the 
Vurdiase-money  by  a  first  mortgage,  and,  subject  to 
tiiis,  gi?e  Charles  Edward  Barlow  a  second  mortgage  on 
the  premises  to  secure  £5,000  and  interest.  This 
snangement  was  carried  out  by  an  indenture  of  mortgage 
of  the  22nd  of  November,  1881,  under  which  Charles 
Edwsrd  Barlow  entered  into  possession  of  the  premises, 
sad  remained  in  possession  until  the  time  of  his  death, 
vhils  this  action  was  pending.  The  side  of  the  house 
fsshig  the  new  highway  was  built  by  William  Elsdon 
up  to  the  pavement.  The  houses  which  were  at  that 
tiae  built  on  the  eastern  side  of  De  7ere-gardens  had 
an  area  seven  feet  wide  (except  so  far  as  the  same  were 

(a.)  Beported  by  Hon.  Johh  db  Gbbt,  Barrister-at-Law. 


overhung  by  bay  windows  and  porticoes)  between  them 
and  the   pavement.    Under  these  drcumstanoes,  the 
surveyor  to  the  respondents  contended  that  no  part  of 
the  appellants*  house  f adng  De  Yere-gardens  ought  to 
have  been  built  witl^in  seven  feet  of  the  pavement    He 
accordingly  took  proceedings  under  section  75  of  the 
Metropolis  Local  Management  Act,  1862.    That  section 
enacts  **  that  no  building,  structure,  or  erection  shall, 
without  the   consent  in    writiDg  ot  the  Metropolitan 
Board  of  Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  houses  in  which 
the  same  is  situate,  in  ease  the  distance  of  such  line  of 
buildings   from   the  highway   does   not   exceed  fifty 
feet,   or  within  fifty  feet  of  tha  highway  when  the 
distance  from  the  line  of  buildings  therefrom  amounts 
to  or  exceeds  fifty  feet,  notwithstanding  there  being 
gardens     or    vacant    spaces    between    the    line    of 
buildings  and  the  highway,  such  general  line  of  build- 
ings to  be  decided  by  the  superintending  architect  to 
the  Metropolitan  Board  ot  Works  for  the  time  being, 
and  in  case  any  building,  structure,  or  erection    be 
erected  or  be  begun  to  be  erected  or  raised  without 
such  consent,  or  contrary  to  the  terms  and  conditions 
on  which  the  same  may  have  been  granted,  it  shall  t>e 
lawful  for  the  vestry  of  the  parish  or  the  board  of 
works  for  the  district  in  which  such  building  or  erection 
is  situate  to  cause  to  be  made  complaint  thereof  before 
a  justice  of  the  peace,  who  shall  thereupon  issue  a  sum- 
mons requiring  the  owner  or  occupier  of  the  premises, 
or  the  builder  or  person  engaged  in  any  work  contrary 
to  this  enactment,  to  appear  at  a  time  and  place  to  be 
stated  in  the  summons  to  answer  such  complaint,  and  if, 
at  the  time  and  place  appointed  in  such  summons,  the 
said  complaint  shall  be  proved  to  the  satisfaction  of 
the  Justice  before  whom  the  same  shall  be  heard,  such 
justice  shall  make  an  order  in  writing  on  such  owner  or 
occupier,  builder,  or  person  directing  the  demolition  of 
any  such  building  or  erectioni  or  so  much  thereof  as 
may  be  beyond  the  said  general  line  so  fixed  as  afore- 
said, witliin  such  time  as  such  Justice  shall  consider 
reasonable."   The  action  came  on  for  trial  before  Bacon, 
y.C,  who  granted  a  perpetual  injunction  in  the  terms 
of  the  writ.    This  Judgment  was  reversed  by  the  Court 
of  Appeal,  who  nuide  an  order  dismissing  the  action. 
It  appears  to  me  that  the  question  whether  this  action 
is    well  founded  depends  entirely  upon  whether  the 
respondents  are  able  to  establish  tliat  by  reason  of  the 
provirions  of  section  75  of  the  Metropolis  Local  Manage- 
ment Act,  1862,  and  the  proceedings  which  have  been 
taken  under  it,  they  would  be  justified  in  demolishing 
that  portion  of  the  appellants*  building  which  has  given 
rise  to  this  controversy.    The  construction  of  the  section 
I  have  Just  referred  to,  and  the  functions  under  it  of 
the  superintending  architect  to  the  Metropolitan  Board 
of  Works  and  the  magistiats^  came  recentiy  under  the 
consideration  of  your  lorddiips*  House  in  the  case  of 
ftxieXmiafi  v.  The  Board  of  Works  for  the  Plumstead 
Skinct,  33  W.  B.  661,  10  App.  229.    It  was  there 
Held   that  the  offence  created   by  the   statute   con- 
sisted in    building    beyond    the    line    fixed    by    the 
superintending   architect  to  the   Board  of  Works  as 
the  general  line  of  buildings  in  the  street  or  row  of 
houses  in  which  the  building  in  question  was  situate, 
and  to  which  it  was,  therefore,  bound  to  conform.    It 
was  decided  that  the  magistrate's  duty  was  confined  to 
seeing  whether  the  building  projected  beyond  the  line 
so  provided,  and  that  he  was  not  empowered  himself  to 
inquire  or  determine   what  was  the   general   line  of 
buildings.    In  that  case  it  was  manifestly  considered  by 
their  lordships,  and,  I  think,  rightiy,  that  a  building 
may  be  situate  in  a  row  ot  houses  and  bound  to  conform 
to  the  general  building  Une  of  such  row  of  houses, 
though  that  is  not  the  general  building  line  of  the 
street,  and,  further,  that  the  general  building  line  may 
differ  in  different  parts  of  the  same  street,  and  that  it 
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18  for  the  superintending  architect  to  determine  "  the 
extent  of  the  space  along  which  a  line  is  to  be  laid  down  " 
in  deciding  what  is  the  general  line  of  buildings  in  any 
part  of  the  street.  Now,  in  the  preeent  eaaot  the 
language  of  the  architect's  certificate  is  somewhat 
peculiar.  It  appears  clear  that  he  did  not  determine  or 
intend  to  determine  that  the  building  in  question  was 
situate  in  the  row  of  houses  on  the  eastern  side  of  De 
Yere-gardens,  for  he  describes  the  house  aa  ''  in 
Keneington-road,  at  the  comer  of  De  Yere-gardens, 
and  beyond  the  face  or  front  of  the  building  forming  a 
row  of  houses  on  the  eastern  side  of  De  Yere-gardens." 
And  all  that  he  decides  is  that  the  main  fronts  of  the 
buildings  forming  that  row  of  houses  ''  is  the  general 
line  of  buildings  on  the  eastern  side  of  De  Yere- 
gardens."  I  think,  therefore,  that  the  architect  has  not 
decided  that  the  line  he  has  drawn  on  the  plan  is 
the  general  line  of  buildings,  either  of  the  row  of  houses 
or  the  street  in  which  the  building  of  the  plaintiiftt  is 
situate,  unless  it  can  be  8aid»  as  matter  of  law,  that 
where  a  row  of  houses  has  been  erected  along  a  portion 
of  a  highway,  any  building  abutting  upon  the  same 
highway,  whatever  the  interTal  between  it  and  the  row 
of  bouses  built,  and  whatever  the  other  circumstances, 
necessarily  forms  part  of  the  same  row  of  houses,  or  is 
to  be  regarded  as  necessarily  governed  by  and  bound  to 
conform  to  the  general  line  of  building  of  such  row  of 
houses.  It  seems  to  me  that  your  lordships  cannot  so 
hold  as  matter  of  law.  I  think  that  such  a  construction 
of  the  section  would  run  counter  to  the  views  expressed 
by  this  House  in  the  case  of  Bpackman  v.  The 
Flumetead  Board  of  Wor1c9,  and  I  do  not  think 
it  would  be  a  reasonable  construction  of  the  sec- 
tion. Yarious  cases  were  suggested  in  the  course 
of  the  argument  which  showed  the  unreasonable  con- 
sequences which  would  flow  from  such  a  construction, 
and  the  injustice  which  it  might  work,  where  a  new 
street  is  created  leading  out  of  an  existing  one.  The 
owner  of  land  abutting  on  the  new  street  at  the  other 
end  of  the  existing  street,  and,  however  distant  from  it, 
might,  by  erecting  a  few  houses,  or  it  may  be  a  single 
house,  compel  the  owner  of  the  land  at  the  comer  ot 
the  two  streets  so  to  set  back  his  building  as  to 
deprive  him  of  his  building  site  altogether.  For  in 
ttuch  a  case  the  architect  might  give  a  precisely  similar 
certificate  to  that  which  he  has  given  in  the  present 
case,  and,  indeed,  could  hardly  avoid  doing  so,  if  he 
gave  a  certificate  at  all.  I  have,  therefore,  come  to  the 
conclusion  that  the  respondents  have  not  established 
that  any  offence  has  been  committed  under  the  75th 
section  by  the  erection  of  the  building  of  which  the 
respondents  complain.  I  do  not  intend  to  say  that  a 
building  situate  at  the  comer  of  two  streets  can  never, 
for  the  purposes  of  the  section,  be  regarded  as  situate  in 
both,  or  that  it  cannot,  in  such  a  case,  ever  be  regarded 
as  situate  in  two  rows  of  houses.  Such  a  question  must, 
in  each  case,  be  decided  upon  its  own  merits,  having 
regard  to  all  the  circumstances.  In  tho  view  I  have 
taken  it  is  unnecessary  to  determine  whether,  if  the 
offence  had  been  established,  the  injunction  ought, 
nevertheless,  to  have  been  granted,  on  the  ground  that 
the  magistrate  has  not  made  such  an  order  as  is  re- 
quired by  the  statute.  But  I  must  not  be  understood 
as  expressing  an  opinion  that  the  order  was  a  valid  one. 
It  follows  from  the  conclusion  at  which  I  have  arrived 
that,  in  my  opinion,  the  judgment  of  the  Court  of 
Appeal  cannot  be  supported.  I,  therefore,  move  your 
lordships  that  the  judgment  of  the  Court  of  Appeal 
be  reversed,  and  the  judgment  of  Bacon,  Y.C.,  restored, 
with  the  variation  that  the  injunction  should  be  limited 
to  restraining  the  respondents  from  demolisbiog  or  inter- 
fering with  the  buildings  in  question  or  taking  any 
steps  for  that  purpose  in  virtue  either  of  the  certificate 
of  Mr.  YuUiamy  or  of  the  complaint  and  proceedings 
following  thereon,  and  that  the  respondents,  the  vestry 


of  Bt.  Mary  Abbott's,  Kensington,  do  pay  tha 
the  Court  of  Appeal  and  the  eosto  ol  ^bk  a] 

Lords  Watson,  Bramwbll,  Fitsoxrald,  and! 
concurred. 

Appecd  aHouwJ, 

Solicitors  for  the  appellant^  Last  A  Sons. 
Solicitors  for  the  reapondenta,  PonHfBM,  J 
PiU. 


coittt  of  tippnL 


From  Chan.  Div.  1 

De  Moba  v.  Cokcbca  (Ko.  2).  {t 

Practice — Evidence^-Affidavits — Eight  to  arm 
deponenU-^Form  of  notice  to  require  Vieir 
tion^Ord.  38,  r.  28 — Ord,  37,  r.  21, 

When  it  i$  propo$ed  to  read  an  affidamt  oa  m 
directed  in  an  action,  the  court  has  furiedidumi 
the  deponent  to  be  produced  for  croM-i 
eatiefled  that  this  i$  regninte  for  tTie  purpotn 
and  on  a  proper  application  heing  made  for  tf 
But  Buck  an  application  ie  not  properly  made, 
38,  r.  28,  by  a  notice  merely  requiring  the  pn 
a  witness  for  cross-examination  on  his  afida9H\ 
specifying  any  time  or  plaeefar  such 

Decision  of  Bacon,  Y.C.,  reversed. 

Appeal  from  a  decision  of  Bacon,  Y.C 
The   aotion  of    De   Mora    ▼.   Concha 
principal  questions — (1)  as  to  the  validity 
riage  of  the  parents  of  Adelinda  Concha ;  (i) 
domicile  of  her  father,  J.  J.  Concha ;  (8) 
bonancial  property  of  the  spouaea  during  lbs 
By  an  order  made  in  June,  1878,  the  "  " 
questions  was  ordered  to  be  decided  first  si 
depended  upon  it ;  and  a  commission  was' 
and  Chili  for  the  purpose  of  taking  evii 
question.    In  the  course  of  the  inquiry,  an 
sworn,  on  the  10th  of  June,  1879,  by  Jaluti 
behalf  of  Adelinda  Concha.     On  this 
Concha  was  cross-examined  before  the 
behalf  of    Juan    Jose    Concha,  whose 
adverse  to  those  of  Adelinda  Concha.    In 
validity  of  the  marriage  was  established ;  a^ 
Inquiries  were  then  proceeded  with.    On  the 
to  the  bonancial  property  it  was  proposed, 
Adelinda,  to  read  various  affidavits  whicli  hsd 
before  the  commission,  and  Bacon,  Y.C.i  *' 
the  aflldavits  were  to  be  used  "  subject  to 
ceptions."     Juan  Joe^  Concha  gave  notice 
production  of  the  witnesses  who  had  sworn 
for  cross-examination,  but  tho  notice  did  not 
time  or  place  where  such  cross-examination  i 
place.     In  the  course  of  tho  inquiry  before 
clerk  the  reading  of  several  of  these  affidsvit* 
of  Adelinda  Concha  was  objected  to  by  tlie  ■ 
on  the   ground   that  he  bad   had  no  o] 
cross-examining  the  deponents.    The  el 
to  allow  the  affidavits  to  be  read,  and  on  a 
taken  out  with  regard  to  the  affidavit  of  Jol^" 
which  was  treated  as  a  test  affidavit,  the  '*'*" 
affirmed  by  Bacon,  Y.C. 
Adelinda  Concha  appealed. 

Fischer,  Q.C.,  and  Stewart  Smith,  for  the 

(a.)  Beported  by  H.  F.  Ambdboz,  £eq>i  ^ 
Law. 
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chief  deA* 
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Db  Moba  9.  OoiroHA. 


OOUBT  OF  ApPBAL. 


^The  affidATit  of  Julian  OoBoh«*is  material  on  the 
Inqiiiiy  aoir  pfooeedfaig.  Our  evidenoe  was  directed  to 
•a  tlnee  ^eetioiu  in  the  aeliooy  and  the  witneaaea 
B<|^t  have  been  oroM«exa  mined  on  the  anbjeot-matter 
of  the  present  inquiry  before  the  oommission  in  Pern. 
Thf  m^ndent  does  not  now  aak  for  a  oomanlsslon,  bnt 
ngoim  the  presence  of  all  oar  deponents  here.  One 
of  th«e  is  now  Presideut  of  Ohili,  and  others  are  dead. 
Tbtff  rsfsned  to  ord.  88,  r.  28. 

Seward  Briee,  for  the  respondent. — ^The  witnesses 
eoald  not  hare  been  cross-examined  on  this  point  before 
tfao  oommission ;  and  we  haTe  the  right  to  oross- 
enmine  the  witnesses  in  this  country :  In  re  Bayae^ 
Crofton  ▼.  CrofUm,  30  W.  B.  818,  80  Oh.  D.  760. 
[Fit,  L.J.— Thsre  an  ordinary  commission  might  hare 
been  granted,  what  I  refased  was  a  commission  to  a 
lonign  ooort  which  would  not  allow   cross- ezamina'- 

tfOD.] 

He  also  referred  to  Nadin  ▼.  BasuU,  32  W.  K.  70,  25 
Cb.  D.  21.  [BowsN,  L.J. — Is  your  notice  sufficient  P 
It  ipecifies  no  time  or  place  for  the  cross-examination.] 
It  ia  implied  that  it  would  be  before  the  chief  derk :  ord. 
S7,  n.  21,  22. 

FUcher,  Q.O.^  replied. 

OoTToir,  L.  J.— This  is  an  appeal  from  a  decision  of 
Bmod,  y.O.y  that  the  evidence  of  Julian  Ooncha  should 
not  be  read  until  he  has  been  produced  for  cross-exami- 
Bition  before  the  chief  clerk  on  his  kifldaTit,  which  it 
ii  proposed  to  r«ad  on  the  inquiry,  now  being  prose- 
eated,  as  to  what  was  the  property  of  the  father  and 
mo&er  of  the  appellant  during  their  marriage.  The 
Mpondent,  who  appears  to  support  the  decbion,  has 
ths  conduct  of  the  proceedings  as  representing  the 
Mtsts,  in  which  he  is  principally  interested  as  residuary 
logstee.  Hr.  Brice  admits,  on  his  behalf,  that  the 
Msion  under  appeal  is  not  founded  upon  ord.  38,  r.  28. 
For  obTiouB  reasons,  that  rule  requires  that  anyone 
deiiring  to  croas-examine  a  deponent  who  has  made  an 
■fldsfit  shall  eenre  upon  the  party  by  whom  such 
afldafit  has  been  filed  a  notice  in  writing  requiring  the 
production  of  the  deponent  for  cross-examination. 
Then  comes  rule  29,  which  rather  points  (though  I  will 
sot  decide  the  question  now,  as  Hr.  Brice's  admission 
mikes  it  immaterial}  to  the  witness  being  one  who  can 
be  compelled  to  appear  here  to  be  crose-examined.  Bat 
flM  notice  gi^en  in  this  casd  did  not  require  the  pro- 
duction to  be  at  any  giyen  place  or  before  any  gi?en 
person ;  eJl  it  says  is  that  it  requires  the  cross-examina- 
tion of  all  the  witnesses  on  whose  eTidence  the  appellant 
rdies.  Mr.  Brice  also  contended  that  this  meant 
production  before  the  chief  clerk,  but,  at  any  rate,  he 
does  not  claim  to  come  in  terms  under  this  order,  and 
m  that  he  is,  I  thhik,  right. 

But  ought  this  cTidence  to  be  admitted  without  giring 
in  opponent  who  honestly  desires  to  cross-examine 
the  deponents  an  opportunity  of  doing  so  f  I  think 
not.  The  court  has  jurisdiction,  in  a  proper  case  and 
on  a  proper  application,  to  require  witnesses  who  have 
made  alEldaTita  to  be  produced  for  cross-examination  ; 
hut  the  court  must  be  satisfied  that,  ha?ing  regard  to 
the  terms  of  ord.  87,  r.  5,  this  is  requisite  for  the 
purposes  of  justice. 

[His  lordship  next  dealt  with  an  argument  urged  by 
Ur.  Fiseher  that  the  witnesses  might  hate  been  cross- 
examined  on  the  matter  now  in  question  before  the  com- 
misaion  which  had  preyiously  gone  out  to  Peru,  and 
said  that  could  not  hate  been  done,  as  the  present 
question  was  not  within  the  matter  then  being  inquired 
hito,  which  was  the  question  of  legitimacy ;  though,  in 
his  lordship's  opinion,  it  might  hate  been  advisable  then 
to  hsTe  applied  to  extend  the  scope  of  the  commission.] 

The  decMon  of  the  Yice-Obancellor  was  therefore,  in 
my  opinion,  wrong,  not  being  within  ord.  88,  r.  28,  and 
there  being  no  right,  on  the  part  of  the  respondent,  to 


reject  the  affldaTits,  though,  if  he  oould  make  out  an 
honest  case  for  desiring  to  oroas-examine  the  witnesses^ 
it  might  be  xi^t  that  this  ahonld  be  done  on  oommls- 
sion.  In  disdiarging  the  order  of  the  Yloe-Obancellor 
we  ought,  therefore^  to  say  that  this  ia  not  to  prerent 
any  applioation  by  the  respondent^  if  he  is  so  advised^ 
for  a  oommission  for  this  purpose ;  but  the  appellant  ia 
not,  in  any  way,  to  be  precluded  from  taldng  any 
objection  she  can  to  any  each  application ;  and,  haTing- 
regard  to^the  great  delay  and  the  length  to  which  this 
litigation  has  gone,  any  snoh  applioation  must  be  made 
within  fourteen  days. 

BowxN,  L.J. — It  seems  to  me  that  the  order  of  the 
Yice^Ohancellor  cannot  be  sustained  under  ord.  38,  r.  28, 
for  the  simple  reason  that  it  applies  to  a  case  where  » 
party  wishes  to  cross-examine  and  serres  a  notice  re- 
quiring production  of  a  witness  for  orossoexamination  at 
the  trial.  This  is  not  the  trial,  but  an  inquiry  after- 
wards. It  is  said  that,  under  ord.  37,  r.  21,  which 
provides  that  cTidence  taken  subsequently  to  the  trial 
shall  be  taken  as  nearly  as  may  be  iu  the  same  manner 
as  at  the  trial,  you  can  apply  the  practice  under  ord. 
38,  r.  28,  to  the  inquiry  afterwards,  or,  if  not  by  that 
rule,  that  you  can  do  so  under  the  necessity  of  justice 
which  requires  that  there  should  be  some  means  of 
applying  to  such  an  inquiry  the  practice  which  applies 
to  a  trial.  But  the  respondent  cannot  invoke  the  assist- 
ance of  that  rule  because  he  has  not  given  a  proper 
notice.  His  notice  was  in  blank,  so  to  speak,  asking  to 
cross-examine  nowhere  in  particular,  and  was,  as  Fry, 
L.J.,  has  said,  a  mere  blocking  notice,  indicating,  to  my 
mind,  a  desire  to  embarrass.  I  think,  therefore,  tbo 
decision  of  the  Yice-Ohancellor  was  wrong;  but  I  abstsiu 
from  expresshig  any  opinion  whether  ord.  38,  t.  28,. 
applies  to  the  case  of  a  witness  who  is  beyond  the  juris- 
diction. On  that  I  should  like  to  hear  further  argu- 
ment. Nor  should  I  like  to  rest  the  case  on  ord.  37, 
rr.  20,  21,  for  we  have  the  larger  power,  which  is  in-- 
herent  in  the  court,  of  dealing  with  the  matter  as 
justice  requires.  And  there  is  also  ord.  37,  r«  1, 
which  deals  with  evidence  generally,  and  provides  that 
the  court  may  at  any  time,  for  sufficient  reason,  order 
that  any  particular  fact  or  facts  may  be  proved  by  affi- 
davit, or  that  the  affidavit  of  any  witness  may  be  read  at 
the  hearing  or  trial  on  such  oonditions  as  the  court  may 
think  reasonable.  Applying  to  this  ord.  37,  r.  21,  it 
seems  to  me  that  the  court  has  power  to  make  such  order 
about  the  reading  of  this  affidavit  as  is  reasonable,  and 
so  as  to  prevent  any  injustice  or  prejudice  to  the  dis- 
covery of  truth  in  the  case.  For  this  purpose  we  have 
power  to  decide  whether  the  affidavit  should  be  read 
without  cross-examination,  or  what  conditions  are  to  be 
affixed  thereto.  Now  the  respondent  says  he  has  never 
had  an  opportunity  of  cross-examining  on  this  affidavit. 
I  think  that  is  so,  though  I  am  not  sure  that  his  object; 
has  not  been  to  delay,  and  that  the  commission  to  Peru 
might  have  been  utilized  for  obtaining  evidence  on  all 
the  inquiries  in  the  case.  He  ought  not  to  be  allowed 
to  cross-examine  for  the  purpose  of  delay,  which  would 
be  an  abuse  of  the  process  of  the  court ;  and  serious  ex- 
pense would  result  from  the  issue  of  a  second  commission 
to  Peru.  This,  and  the  time  over  which  the  litigation 
has  extended,  throws  on  the  person  wishing  to  obtain 
the  commission  the  burden  of  showing  that  it  is  required 
for  the  purposes  of  justice.  It  seems  to  me  that  the 
order  proposed  by  Cotton,  L.  J.,  is  right. 

Fry,  L.J.— I  feel  myself  unable  to  agree  with  the 
decision  at  which  the  Yice-Ohancellor  arrived.  The 
application  to  read  the  evidence,  of  which  notice  was 
given,  was  made  on  a  general  notice  to  produce  all  the 
witnesses  for  cross-examination.  I  think  the  notice  was 
simply  a  ridiculous  one.  It  required  the  production 
(according  to  Mr.  Brico's  reading — which  I  dare  say  is  a 
correct  one),  before  the  chief  clerk,  no  time  being  specified. 
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of  some  penont  who  were  known  to  be  oeeapying 
otf  oee  In  Chili  whieh  would  render  it  impoetible  lor 
them  to  attend*  one  indeed  being  the  Preeident  of  OhiU« 
and  of  otben  who  were  known  to  be  dead*  I  think 
the  noCioe  wae  idle  in  point  of  enbetanoe,  and  I  think  it 
was  aboolntely  wrong  in  point  of  lorai,  beoanie  it  indi- 
oated  neither  time  nor  plaee  at  whieh  the  piodnctlon 
was  to  take  place.  Therefore,  I  think  that  might  be 
treated  as  a  nullity  for  any  other  purpose  ezeept  as 
showing  the  aftfmtis  of  the  respondent  in  the  appUeation. 
I  have  no  doabt  that  where  an  affidavit  has  been  read  in 
the  course  of  proceedings  in  oonrt,  yon  may  afterwards 
refer  to  it  in  chambers.  Therefore,  I  think  the  affldarits 
were  admissible  eridence.  I  have  no  donbt  that,  either 
«nder  the  1st  or  5th  rule  of  order  37,  or  under  both 
those  rules,  the  court  has  the  power  to  order  that 
witnesses  who  have  made  affidavits  shall  be  subject  to 
«ross-exsminatiou  if  the  case  requires  it.  I  agree  with 
what  has  been  said  by  my  learned  brethren  in  repelling 
the  argument  of  Mr.  Fischer,  who  insisted  that  the 
deponents  have  been  already  subject  to  croes-ezamina- 
tlon  on  this  point,  or,  at  any  rate,  that  it  was  open  to 
the  respondent  to  cross-examine  them  on  this  point 
when  croes-ezamination  took  place  in  Lima  or  Chili. 
I  think  that  was  not  so,  because  the  inquiry  was  then 
limited  to  the  question  of  the  validity  of  the  marriage. 
Looking  at  the  whole  course  pursued  by  the  respondent 
in  this  case,  looking  at  the  notice,  at  the  lapee  of  time 
tha^  has  taken  place  since  the  examination  took  place,  I  am 
satisfied  that  we  are  giving  full  rights  to  the  respondent, 
by  limiting  a  fortnight  within  which  any  application  for 
cross-examination  of  these  witneesee  is  to  be  made,  if  it 
be  made  at  alL  In  giving  that  time  it  is  understood  we 
neither  encourage  the  respondent  to  make  such  an 
application,  nor  prevent  the  appellant  fkom  raising  any 
objection  she  thinks  fit  to  such  an*applioation. 

Appeal  dUowed* 

Solicitors  for  the  appellant,  WoMingfion  Evans,  A 
BkuoUind. 

Solicitors  lor  the  respondent^  Ward^  MUk,  WUham^ 
4  Lambert 


From  Q.  B.  Biv.  (ft  Q.  B.  lUv.) 


]fareh6;  24. 


MiSLAin)  Eazlwat  Co.,  Appellantt ;  WATiosr, 
BuponSent.  (o.) 

FuWc  HeaUh  Ad,  1875  (38  S  39  Vid.  c  55),  as.  150, 
257 — Frivate  rocul— ^  5fre0l "— JEbi^penses  of  paving 
Btred-^Apportiantnmt 

A  read,  aumed  hy  private  evmeri,  who  had  ereded 
ifotes  at  intervali  aero$$  it  and  charged  §um$  of  money 
•OS  UXUfrom  pereans  using  it  with  vehicle$  or  cattle. 

Held,  to  lea  **dred*'  within  the  meaning  of  eedion 
150  of  the  PtMie  HeaUh  Ad,  1875,  eo  ae  to  give  the 
local  authority  power  to  charge  the  expentee  of  paving 
the  road  upon  the  adjoining  owners  or  occupiers, 

A  railway  company  was  assessed  to  the  expenses  of 
paving  a  sired  under  sedion  150  qf  the  Fuhlic  BeaUh 
Ad,  1875,  in  resped  of  a  frontage,  part  of  which  was 
separated  in  two  different  places  from  the  road  ly  prop- 
erty belonging  to,  and  occupied  by,  other  persons. 

Held,  upon  a  summons  for  payment  of  the  appor- 
Hon  ment,  that,  as  the  surveyor^/  tAe  local  authority  had 
iurisdidion  to  make  an  apporttonment  to  some  eadeut, 
the  apportionment  was  binding  under  section  257,  if  not 
having  been  disputed  within  three  months  ;  and  thai  the 
railway  company  were  not  entiUed  to  give  evidence  to 

(a.)  Beported  by  Sfshobb  L.  Hollakd  and  W.  F. 
Babkt,  Esqs.,  Barristers- at-Law« 


show  that  they  had  bem  emsssed  porfly  <a  t 
property  not  fronHng,  adfoining,  or 
road. 

Case  stated  by  polioe  magistnta  of  West 
20  &  21  Vict.  o.  48,  and  42  ft  43  Yict  a.  48. 

The  appellants  had  been  summoned  by  ttsi 
as  collector  for  the  West  Ham  Local  Board,iai4 
ment  of  a   sum  apportioned  to    them  si 
premises  fh>nting,  abutting,  or  adjoining  i 
called    the  North  Woolwich-road,  lor  the 
paving,  metalling,  flagging,  and  making  [ 
same  under  the  requirements  ol  the  PnbliB 
1875,  s.  150.    The  work  had  not  been  actasl||f  ] 
the  local  board,  but,  under  section  SO  of  T  ~ 
of  1867,  they  were  empowered  to  apportion  t 
expenses  of  the  work,  and  to  recover  the  ( 
the  work  was  commenoed. 

The  appellants  had  previously  neglected  I 
the  said  repairs  under  a  notice  from  the  local  1 

The  following  facts  material  to  the  osss  \ 
by  the  special  ceee  :— 

The  North  Woolwich-road  ran  from  the  1 
in  the  Weet  Ham  Local  Boaid's  district  toNoith! 
b^ond  the  said  district ;  but,  with  regard  toll 
proceedings,  was  held  to   terminate  at 
boundary.    On  the  south  side  of  the  roadway  I 
buildings  and  lines  of  railway.    On  the  aoilki 
were,  in  many  plaoea,  oontinoqa  rows  of  ^ 
shops,  the  only  access  to  which  was  over  the  sd 
theee  rows  of  honsca  were  interseoled  t^  i 
all^s  at  right  angles.    The  road  ledlioBisol] 
a  populous  part  of  the  district  to  the  doob  ( 
houses  of  the  London  and  St  KatbarinsPs  Dod 
appellants  were  the  owners  of  land  trantiiift  i 
and  abutting  this  road.    The  road  itself  I  ' 
North  Wodwidh  Lend  Oo.,  who,  as  tti  ^ 
had  erected  gates  at  sereral  plaoea  and  at  bstt  i 
road,  and  had  lor  thirty  yean  taken  toDi  f 
using  the  carriage- way  for  veUoleB,  bonsi^ « t 
eiolusimi  appeued  to  be  exerolsed  as  to  (  '^ 
anyone  who  consented  to  pay  the  chaigei 
Omnibuses  were  allowed  to  travel  along  thsi 
North  Woolwich  Land  Oo.  axecatedrgpsfaisti 
intervals,  but  the  tolls  were  not  tdmn  by  ^ '" 
Act  of  Parliament^  nor  was  them  any 
company's  anthority  to  event  the  gates  or 
tolls,  nor  of  any  obligation  jxgon  them  to  1 
in  repair. 

Upon  the  hearing  of  the  summons  the  i 
tended  that  this  roadway  was  not  a*"  stisst" 
meaning  of  section  150,  and  that  the  void ' 
was  not  applicable  to  a  private  road  ever  r 
owners  of  frontage  land  had  no  right  of  aw,  t 
which  the  local  board  had  no  legal  right  is  ( 
do  the  repairs. 

The  magistrate  found  that  the  road  vai  i  ' 
and  not  a  highway  repairable  by  the  isbiW 
large.  He  also  found  that  the  road  vai  aotsjft 
road. 

A  further  objection  was  taken  by  the  i 


large  Irontage^  part 

the   road  by  the  Great  Eastern  Bsanj  Co^ 
place,  and  part  in  another  pbce  by  tht  Mur 
that  raised  the  roadand  theraawaytothslm> 
for  passing  over  a  swing  bridge. 

The  magistrate  refused  to  hear  any  •v^'''"^ 
tradiction  of  the  apportionment^  <^  m  to  lbs  >||^ 
position  of  theb  property,  or  of  the  Has  of  v  * 
Eastern  BaQway  Co.,  or  of  the  «mbankaiaM|  *' 
that  part  of  their  property  in  «•?••*  •^  •^S- j 
been  assessed  was  not  fronting  the  ntd,  WM 
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te  appoilionmont  was  oondusiTe.  It  wai  admitted 
tlMt  U»  sppellanti  were  ownen  of  aomo  land  ttonUng 
th«  loadi  and  the  magiatrato  considered  that  the  efidenoe 
dbnd  metel J  tended  to  show  that  the  snrr^or  had 
aot  ooneot(7  apportioned  the  expenses. 

The  qncstions  for  the  eonrt  were :— (1)  Was  there 
flfideBeeto  support  the  finding  that  this  road  was  a 
"street"  P;  (2)  Was  the  magistrate  right  In  holding 
the  apportionment  conolnsive  P ;  and  (3)  Was  he  right  In 
njeotlng  the  evidence  tendered  P 

(kuHe  (Ja/^  Q.C.,  with  him),  for  the  appellants.^ 
This  is  s  private  road,  with  toll  hars  at  eeoh  end,  under 
the  control  of  the  North  Woolwich  Land  Oo.,  and  is  not 
a  **  street "  within  the  interpretation  clause  under  section 
4  of  the  PnbUo  Health  Act,  1875.  There  a  *<  street " 
Mudes  any  highway  (not  being  a  turnpike  road  J.  The 
jopular  meaning  of  "street"  has  been  laid  down  as  a 
^thoroughfare  with  houses  on  each  side":  Oallo* 
way  ▼•  Ccrporation  of  London,  L.  B.  1  H.  L.,  at  p. 
fiSb  14  W.  B.  (H.  L.)  Big.  8 :  BaJcer  ▼.  Mayor  of 
JMnnoufA,  25  W.  B.  677,  26  Ih.  303,  3  Ex.  D.  4, 
157.  Another  meaning  Ib  a  place  laid  out  by  a  build- 
fag  owner  as  a  means  of  access  to  his  property :  BM 
V.  OorportUion  of  BooiU,  29  W.  B.  862.  Neither 
dcseription  applies  hete.  This  road  cannot  be  used 
CBspt  by  consent  of  the  toll*bar  owners.  They  might 
j1os«  it  altogether  by  prohibitory  tolls.  There  is  no 
iedioation  to  the  public  as  a  thoroughfare.  It  may  be 
eoMidered  as  a  turnpike  road,  and  as  such  excepted  by  the 
•hove  cUmse.  There  is  no  statutory  power  necessary 
to  enable  an  owner  of  a  road  to  turn  back  persons  not 
paying  toll :  Northam  Bridge  Qo.  ▼•  London  and  South' 
wipion  Saihoay  Co.,  6  M.  4;  W.  428.  The  magistrate 
has  found  that  the  North  Woolwich  Land  Oo.  are 
pilTale  owners.  There  has  been  no  arrangement  be* 
tweea  them  and  the  local  board  under  section  148  of 
fts  Fublio  Health  Act« 

He  also  cited  Pound  r.  IHumUead  Board  of  Worh$^ 
20  W.  B.  177,  L.  B.  7  Q.  B.  183 ;  Bobimon 
%  Smion  Local  Board,  32  W.  B.  249,  8  App.  Oas.  798. 
Am  la  the  apportionment,  the  appellants  were  assessed  in 
I  Mpeet  of  two  pieces  of  land  that  did  not  frontoradjoin  the 
iQsd ;  it  was  not  a  mere  question  of  amount,  but  of  lia- 
bOifty,  which  the  magistrate  ought  to  have  inqufared  into : 
LoniUm  and  North^Wtstem Bailway  (7o. v.  Budmuuitr^ 
23  W.  B.  160,  L.  B.  10  Q.  B.  70  ;  Bog.  v.  Swindon 
Local  Board,  27  W.  K  732,  4  Q.  B.  D.  305. 

Wood  ffUl  and  Phipton  {PhObriek,  Q.C.,  with  them}, 
lor  the  reepondent.-~Tbe  local  board  do  not  profess  to 
act  under  section  148,  but  under  section  150  of  the 
FohUo  Healtii  Act,  1875.    ''Dedication"  has  nothing 
to  do  with  the  question  of  whether  a  roadway  is  a 
*« street"    or  not  within  section  150:   AutiUrlorry  v. 
(Mktan    CorporoHon,  33  W.  B.  807,  29  Oh.  D.  750 ; 
Tayhr  v.  Oldham  CorporoHon,  25  W.  B.  178,  4  Oh.  1>. 
395.    Whether  the  public  have  rights  or  not  is  imma- 
terial to  a  *'  street " :  Vi$iry  of  St.  Mary,  MingUm  v. 
BarrM,  22  W.  B.402,  L. B.9Q.B. 278.  Atumpikeroad 
is  excepted  because  its  trustees  are  bound  by  statute  to 
Tspair ;  theee  owners  are  not.  Suppose  they  left  the  road 
hi  darkness,  or  in  a  dangerous  condition,  could  not  the 
VmmI  board  interfere?    Secondly,  the  appellants  ought 
to  have  objected  to  the  apportionment  at  the  time,  and 
helote  an  arbitrator ;  and,  not  havfasg  done  so  within 
ttrse  months,  they  are  bound  by  it  under  section  257, 
M  they  are  owners  of  sonke  land  adjoining  the  roed. 
^Ibt    is    a    different  question    from  their   liability, 
vbish    was    the    main    question    ndsed    by   them: 
f^ckt  v.  Mayor  of  ShejfiM,  12  Q.  B.  D.  142,  32  W.  B. 
%  123;  Bcihtth  v.  AthcrUm  Local  Board,  22  W.  B. 
56,UB.9Q.B.4. 

CoiHe  replied. 

Matxxw,  J.^This  appeal  must  be  dedded  in  favour 


of  the  respondent.  As  to  the  first  point,  whether  the 
roadway  is  a  *'  street,"  the  question  is  rather  one  of  fact 
to  be  decided  by  the  magistrate.  He  has  set  out  the 
facts  and  the  grounds  of  his  finding,  and  I  am  dearly  of 
opinion  that  there  were  sulBdent  grounds  to  Justify  his 
findingthatitwasastreet.  [Theleamed  Judgeherereferired 
to  the  facts  above  set  out.]  As  to  its  privacy  preventing 
its  ooming  under  the  Public  Health  Act,  1875, 1  hold 
that  private  roads  may,  under  given  droumstanoes 
become** streets *'  within  the  meaning  of  the  interpreta- 
tion dause,  section  4,  whidilndudes  **  any  highway  (not 
being  a  turnpike),  and  .  .  •  any  road,  lane,  foot- 
way, square,  court,  alley,  or  passage,  whether  a  thorough- 
fare or  not,"  and,  it  so,  they  must  come  under  the 
operation  of,  and  within  the  mtsdilefb  provided  against 
by,  the  Act  in  so  fto  as  they  are  9ub  modo  dedicated  or 
given  over  to  public  use.  The  reason  why  turnpike 
roads  are  excepted  is,  dearly,  because  the  trustees  are 
under  statutory  obligations  to  repair  them.  But  is  this 
a  turnpike  road  P  Oeitaln  proprietors  chose  to  lay  it  out 
and  to  charge  toUs  from  those  who  used  it,  not  bdng  foot 
passengers.  But  tii^y  are  not  therefore  turnpike  owner*, 
and  clearly  are  not  of  the  dass  exdaded  by  section  4  of 
the  Act,  who  are  excepted  because  of  the  above  reason  ; 
for  the  owners  here  are  under  no  statutory  liability  to 
repair. 

As  to  the  complaint  by  the  appellants  that  they 
have  not  frontages  to  the  extent  for  which  they  are 
apportioned,  that  is  a  matter  to  be  objected  to  within 
three  months,  and  not  one  which  we  are  called  upon  to 
deal  with.  If  necessary,  it  ought  to  have  been  dedded 
by  an  arbitrator,  as  the  proper  course  under  the  Act. 
On  all  polnto  the  appellanto  are  wrong,  and  the  order  of 
the  magistrate  must  be  upheld. 

A.  L.  Smith,  J.— There  are  plenty  of  facts  shown  to 
bring  this  roadway  under  the  definition  of  "street" 
laid  down  in  Bolnnaon  v.  Barton  Local  Board.  It  is 
admitted  that,  were  there  no  tdUgates,  this  roadway 
would  come  under  section  150  of  the  Public  Healtii 
Act  Bat  it  is  suggested  that,  though  "Idd  out," 
it  is  not  a  street  because  it  has  gates,  and  tolls 
are  charged  at  each  end.  I  was  somewhat  taken  at 
first  by  this  argument,  but  am  now  convinced  that 
I  was  wrong.  When  read  carefully,  section  150  in- 
cludes both  private  and  public  roads.  Taylor  v. 
Oldham  Corporation,  25  W.  B.  p.  179,  is  a  very  similar 
case  to  this.  Although  Jessel,  M.B.,  in  that  case  does 
not  construe  section  150,  he  hdds  that  section  16^ 
where  it  says  **any  street  or  place  laid  out  as  or  intended 
to  be  a  street,*'  applies  to  both  public  and  private 
streeto,  no  matter  whether  there  be  gates  or  not.  The 
local  board  is  dearly  able  to  enter  such  **  street,*'  by 
section  150,  in  order  to  perform  the  necessary  work  with 
the  money  obtained  from  the  apportionasent  should  the 
owners  of  frontages  not  comply  with  the  order,  and  if 
the  money  were  not  so  exp^ed  the  appellanto  could 
get  it  back.  They  cannot,  therefore,  allege  that  the 
money  paid  by  them  might  be  expended  in  other  local 
purposes.  It  is  dearly  not  a  turnpike  within  the  mean- 
ing of  this  Act,  as  shown  by  AfuUrhorry  v.  OHdham 
OcrpoiraUon,  in  any  shape  or  way. 

As  to  any  objection  raised  by  the  appellanto  to  the 
apportionment,  they  have  their  statutory  remedy  before 
an  arbitrator,  and  by  appeal  to  the  Local  Qovemment 
Board,  and  I  am  of  opinion  that  by  Wake  v.  Mayor  of 
Bhej/kld  they  cannot  dispute  this  question  in  any  way 
before  us  or  any  other  tribunal  than  those  given  by 
statute. 

Appeal  dicmiuod;  leave  to  appeal. 

The  Midland  Bailway  Oo.  appealed. 
I      March  24.— Je//,  Q.C.,  and  OaeUe,  for  the  appdlante. 
I      The  following  cases  were  dted  in  additton  to  those 
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cited  in  the  eoart  below :  Lwd  PelAam  ▼.  PickengiUf 
1  T.  B.  660 ;  Mayor. of  FM9m<nUh  ▼.  8mUh,  10  App. 
Oas.  364|  83  W.  B.  Dig.  128. 

PhUbrieh^  Q.O.,  Wood  Hill,  and  W,  Phijmn,  for  the 
respondent,  were  not  oalled  upon. 

Lord  EsHBB,  M.B.— The  first  question  nised  here  is 
whether  or  not  this  road  is  a  "  street  '*  within  the  mean- 
ing of  section  160.  To  answer  this  we  must  look  at 
the  definition  of  a  street  given  in  the  Act  and  at  the 
facts  of  the  case ;  and»  looking  at  the  matter  in  that 
light,  we  have  to  decide  whether  there  was  any  evidence 
upon  which  the  magistrate  might  find  that  this  was  a 
*'  street"  Now,  if  no  definition  were  given  in  the  Act, 
the  word  '*  street"  would  be  need  in  its  ordinary  sense. 
Bat,  on  looking  at  the  definition  given  in  the  Act,  we 
see  that  it  enlarges  the  ordinary  meaning  of  the  word, 
but  in  no  way  limits  it  In  fact  the  statutory  meaning 
includes  the  ordinary  meaning,  while  at  the  same  time 
it  extends  it.  In  this  case  it  is  not  necessary  to  travel 
beyond  the  ordinary  meaning  of  the  word.  The  facts 
stated  in  the  case  show  that  this  road  is  a  long  street 
leading  through  a  crowded  part  of  the  town  to  the  docks, 
with  houses  and  shops  on  each  side,  not  actually  along 
the  whole  way,  but  practically  continuous.  It  is  used 
by  anyone  who  chooses,  and  no  one  has  ever  been  stopped. 
Would  not  any  ordinary  person  say  that  this  was  a  street 
in  the  ordinary  meaning  of  the  term  P  If  it  is,  whether 
it  is  public  or  private,  it  is  a  "street "  within  the  mean- 
ing of  the  statute.  I  have  my  own  opinion  as  to  whether 
this  street  has  been  dedicated  to  the  public  and  whether 
the  tolls  are  not  improperly  taken.  But  that  matters 
not.  Assuming  it  to  be  a  private  road,  it  is  still  a 
"  street "  within  the  Act  and  within  section  160.  If  so, 
the  local  authority  had  the  right  to  do  what  they  have 
done.  If  the  persons  to  whom  it  belongv  have  put  it 
in  the  position  of  a  street^  the  local  authority  can  act 
under  section  150  and  can  charge  the  adjoining  owners. 
The  expenses,,  however,  have  not  been  actually  incurred, 
but,  under  section  30  of  the  local  Act,  the  local  authority 
may,  aa  it  seems  to  me,  make  an  estimate  of  the  works 
they  honestly  intend  to  carry  out,  and,  if  the  road  is  a 
«<  street"  within  section  160  of  the  Public  Health  Act, 
1876,  without  actually  doing  the  work,  they  may  appor* 
tion  the  expenses  among  the  frontagers.  The  surveyor 
has  accordingly  apportioned  a  certain  sum  upon  the  appel- 
Isnts  in  respect  of  the  expenses,  but  the  appellants  object 
to  pay  at  all.  With  this  objection  I  have  already  dealt 
They  then  raise  a  second  objection,  saying  that,  even  if 
this  road  is  a  '*  street,"  yet  they  have  been  treated  as 
adjoining  owners  of  more  land  than  they  actually  own, 
and  that,  though  they  may  be  liable  to  pay  some  part  of 
the  apportionment,  they  are  not  liaUe  to  pay  the  whole  of 
it.  They  say,  in  effect  that  they  have  been  assessed  in 
respect  of  two  plots  of  land  instead  of  only  one.  That 
contention  comes  to  this— that  the  figure  is  too  large.  If 
they  are  adjacent  owners,  the  surveyor  had  Jurisdiction  to 
make  an  apportionment,  and,  there  being  such  Jurisdic- 
tion, the  appellants  oome  within  section  267.  Their  case 
seems  to  me  to  come  within  the  very  words  of  that 
eection.  There  has  been  an  apportionment  utd  such 
apportionment  is  binding  unless  disputed  vrithin  three 
months.  The  appellants  have  omitted  to  give  a  written 
ootioe  disputing  the  apportionment  and  they  are  aocord- 
ingly  precluded  from  disputing  it  now.  If  the  surveyor 
had  no  Jurisdioticn  to  make  an  apportionment  at  all,  bj 
reason  of  the  appelUmts  not  being  adjoining  owners, 
then,  no  doubt  the  appellants  could  give  evidence  of 
that  in  answer  to  the  summons  for  payment ;  but  that 
would  be  because  the  surveyor  acted  without  Jurisdic- 
tion. Then  it  was  said  that  the  persons  who  owned 
property  or  lived  along  the  road  were  not  adjoining 
owners,  though  their  doors  opened  on  to  it  because  the 
proprietors  of  the  road  charge  a  toll  on  all  who  use  the 


road.    That»  however,  does  not  aileot  tbeii  i 
adjc^ning  owners.    Every  ol^eetioii  tsksn  \fj\ 
lants  has  failed*  and  the  appeal  must  i 
dismissed. 

•   Ldtdlby,  L.  J.— As  to  whether  or  not  tfaii  ii  a] 
having  regard  to  the  facts  stated  in  the  ( 
see  any  diificulty  in  holding  this  road  to  bet j 
within  the  meaning  of  the  Act 

The  second  and  third  questions  involve  the  i 
— namely,  whether  the  apportionment  vu  i 
The  appellants  wished  to  addnoe  evidence  i^  i 
they  biMl  been  assessed  in  respect  of  too  l&i 
of  property  adjoining  the  road.  The  queati 
consider  is  whether  or  not  the  surveyor  i 
Jurisdiction.  Now,  it  is  obvious  that  the 
Jurisdiction  to  apportion  something  to  tb«  i 
and,  therefore,  he  made  a  mistake  in  tfa«  f x 
Jurisdiction,  and  did  not  exceed  his  Jiu-Udid 
is  clear,  even  apart  from  the  authority  of  FTo^' 
of  Sheffield.  That  being  so,  the  app^ls&tt  bii  | 
of  putting  the  matter  right  under  sectioD  1'%^ 
S68,  but,  unfortunately,  they  have  gone  tb^  i 
about  it.    The  Judgment,  therefore,  moit  bfl  i 

LoPBs,  L-J.— We  have  only  to  see  wlf-t^f^ 
any  evidence  to  Justify  the  finding  of  the  mi 
this  road  was  a  "  street"      Now  I  adopt  tli« 
of  a  street  given  by  Jessel,  M.B.,  in  Tayhf  % 
lion  of  Oldham  as   *'  a  road  with  houiei 
both  sides  of  it "  ;  and  I  go  so  far  as  to  m; 
magistrate  had  found  that  this  road  was  not  i 
wovdd  have    been    wrong.      That  esse  cvf 
OorporcUion  of  Oldham  showa  that  a  printe 
be  a  <<  street "  within  the  meaning  of  th^  Act  pi 
suggestion  that  this  was  in  reality  a  tnmi^ikii 
met  by  the  case  of  Auiterberry  v.  Corporttt\  -^  '^ 
where  it  was  decided  that  a  road  of  this  »  r  r  ni 
pike  road. 

The  second  point  raised  le,  that  the  idi 
wrong  in  not  entertaining  the  question 
apportionment  was  right.    It  was  said  i^ti  ^ 
had  made  too  large  an  apportionment  br 
appellants  too  large  a  frontage.   Now,  tanuf 
257  of  the  Public  Health  Act  1876,  i 
the  expenses  have  been  settled  and  appc^^ 
surveyor,  the  apportionment  ehall  be  bin^ 
elusive  unless  the  owner  dispute  it  by  ii 
within  three  months.  The  appellants  hav«  fM' 
that  course,  and  so  they  cannot  reopen  t^'' 
ment  now.    The  case  of   Wake  v.  ifa^  (f 
a  strong  authority  ogainst  the  appellsnti' 
this  point.    The  appeal  must,  therefore,  1>« 

Appeal  diimiued. 

Solicitors  for  the  appellants,  BeaU  Jt  €<?* 
Solicitors  for  the  reepondent,  HilUarft  ^  * 
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HlOK  OOVXT* 


In  bb  Spbmobb.— In  bb  Nortr  Kolton  MiNDia  Co.  (Ldcitbd). 


High  Ooubt. 


Kigl    Court   oC    iusttcr. 


Chan 


DiT. 
V.OB. 


April  10. 


In  re  Spencxk. 
Hast  €.  Mavstov.  (a.) 


Will — Printed  form — Filling  up  llanlcs — IneonBiiUni 
reiiduary  hequut§, 

A  tedaioTt  uting  a  printed  farm  of  a  wUl  with  hlank 
fOiOe;  vfroU  in  one  of  the  epaeee  that  he  bequeathed  aU 
iu  real  amd  pereonal  eetaU  {with  two  ^^eci/ie  exoefiUane), 
ie  A.  T.  H.  Thie  woe  followed,  after  an  interval 
m  hianh,  hy  the  printed  worde  **aU  and  etfery  my 
I  haeehold  furniture^  linen^  hookep  dx.,  and  aU  and  every 
[  <tker  my  eetate  and  effecte  whateoever  and  whereeoever^ 
hth  real  and  jpereonalt  whether  in  poeeeetion^  revereion, 
rmainder,  or  expectancy  to"  after  which  worde  the  ieeta* 
tor  ineerted  in  writing  the  nanus  of  four  legateee  **for 
iheir  own  uee  and  benefit  abedutely" 

Beldt  that  the  flrtt^residuary  gift  to  A,  T.  H.  ukm  not 
revoked  by  the  eecond  reeiduary  gift;  and  ae  A.  T.  H. 
i^d  eurvived  the  teetator  and  there  umw  no  lapee^  that 
4kere  wae,  infactt  nothing  for  the  eeoend  reeiduary  gift 
4o  operate  on. 

Ulrieh  V.  Litchfield,  8  Atk.  372,  commented  on. 

Adjonined  flummons. 

The  teatator,  Bobert  Spenoer,  in  making  his  wfll^uaad 
■I  printed  form,  and  had  filled  up  in  writing  one  of  the 
JUank  epacea  as  follows  :— 

**  1  give  and  bequeath  all  mj  real  and  personal  estate 
mo  Albert  Twiddy  Hart,  ezoept  £50  now  inyested  in  the 
^So-operattve  Stores  at  Stratford,  which  I  bequeath  Mrs. 
^SoUins ;  and  also  ezoept  the  amount  now  invested  in  the 
3lnt  Stratford  Rook  Building  Socie^  I  bequeatii  Albert 
nWby.** 

After  an  interral  in  blank  there  followed  the  printed 
WOTds :  **  All  and  every  my  household  furniture,  linen, 
fitafte,  books,  money  in  the  house,  and  securities  for 
Money,  and  also  all  and  every  other  my  estate  and 
-flffeots  whatsoever  and  wheresoever,  both  real  and 
•peraonal,  and  whether  in  possession,  reversion,  remainder, 
•or  expectancy  to."  After  these  words  the  testator 
viaerted  the  names  of  four  persons — **  Edmund  Twiddy 
Hart,  Amelia  (Tollins,  Albert  Dalby,  and  John  GoUins  " 
— and  the  words  '*  for  their  own  use  and  benefit 
abeolately  "  followed  in  print 

The  question  was  as  to  which  of  these  inconsistent 
■veaidaary  gifts  prevailed,  all  the  legateee  named  having 
•aozrived  the  testator. 

John  CuHer,  for  Albert  Twiddy  Hart.— As  the  will  is 

-on  a  printed  form,  the  same  strict  rules  of  oonstruotion 

do  not  apply  as  to  written  wills :  In  re  Harrieon^  Turner 

V.  EtUard^  ante,  p.  4S0,  80  Ch.  D.  390.     In  the  case  of 

\      two  residuary  and  inoonsistent  bequests,  the  ordinary 

I       nle^vii,,  that  the  first  is   revoked  by  the  second-- 

I       does  not  obtain,  because  the  seoond   gift  might  still 

opemte  on  lapsed  legacies  :  Davie  v.  Bennettf  30  Beav. 

^26, 10  W.  B.  Ch.  Dig.  92. 

Methold,  for  the  four  residuary  legatees  under  the- 

''ecoDd  gift— rtirnfr  v.  Hellard  does  not  apply,  as  the 

testator  in  this   case  has  filled  in  the  names  of  the 

'edpients  in  the  second  residuary  gift.    The  case  is 

■^cvemed  by  the  well-known  rule  of  oonstruotion  that,  in 

^^CMC  of  two  inconsistent  bequests,  the  first  ia  deemed  to 

^  revoked  by  the  second,  which  is,  therefore,  to  prevail : 

^Heh  V  Litchfield,  2  Atk.  372. 

^     CuUeTp  in  wply,  dted  Kilvington  v.  ParleeTf  21  W.  B. 
•^10. 

C^a.)  Beported  by  M.  J.  Blakb,  Esq.,  Barrifter-at^Law. 


Bacon,  V.O.— In  the  case  of  Ulrieh  v.  Litchfield,  the 
court  held  that  the  testatiiz  there  had  changed  her 
intention ;  for,  after  a  bequest  of  the  residue  of  her  real 
and  personal  estate,  she  made  a  material  alteration^  by 
charging  legaoies  on  her  real  eatati*. 

But  oonatmittg  this  will  litsaiiny  as  it  standS|  and 
taking  into  oonsideiation  the  argument  that  lapaed 
legacies  would  leave  something  for  the  seoond  gift  to 
operate  on,  I  consider  that,  as  Albert  Twiddy  Hart 
surrivedthe  testator,  and  there  was.  In  fact,  no  lapse,  the 
gift  to  Albert  Twiddy  Hart  must  prevail.  There  was, 
then,  nothing  remaining— no  residue — upon  which  the 
second  gift  could  operate. 

Soliciton,  Johneon  A  Mauler. 


.  Div.  1 

r.J.  J 


Cban.  Div. 
Kay, 

In  re  Nosth  Moltoit  MiNiiro  Co. 


April  8. 
(Ldotbd).    (a.) 


Company^»Windivg  up^^Mine — Removal  of  lunalic 
liquidator-— Juriediciion  of  High  Oouti — Btannariee 
Court^Oompaniee  Act,  1862,  ee.  81, 140, 141. 

A  company  formed  for  the  purpose  of  working  a 
mine,  situate  within  the  juriedidion  of  the  Stannaries 
Court,  went  into  voluntary  liquidation  and  the  property 
of  the  company  was  sold.  The  liquidator  having  become 
lunatic  and  a  smcdl  balance  remaining  in  his  hands,  an 
application  was  made  to  the  High  Court  for  his  removal 
and  for  the  appointment  of  another  liquidator  in  his 
place. 

Held,  that  the  High  Court  had  Jurisdiction  to  make 
the  order. 

Motion. 

This  was  an  ex  parte  application  by  a  shareholder 
under  section  141  of  the  Companies  Act,  1862,  for  the 
appointment  of  B.  E.  KUngender  as  liquidator  of  the 
above-named  company  in  the  place  of  G.  K.  Kling* 
ender,  who  had  become  insane. 

The  company  was  Incorporated  in  1878  for  the  pur- 
pose of  working  a  mine  situate  within  the  Jurisdiction 
of  the  Stannariee  Court. 

In  March,  1884,  a  resolution  was  passed  for  the 
voluntary  winding  up  of  the  company. 

G.  E.  Elingender  was  appointed  liquidator  in  the 
winding  up,  and  in  May,  1885,  he  became  insane. 

The  mine  had  been  sold  in  the  winding  up,  and  there 
now  remained  a  small  balance  in  the  hands  of  the 
liquidator  in  respect  of  the  purchase-money,  which  it 
was  desired  to  distribute. 

Oeorge  Henderson,  in  support  of  the  application, 
having  referred  to  sections  81,  140,  and  141  of  the 
Companies  Act,  1862,  and  to  In  re  Silver  Valley  Mines, 
30  W.  B.  86, 18  Ch.  D.  472, 

Eat,  J.,  made  the  order  asked. 

Solicitors,  Fots  A  Ledsam. 

(a.)  Bepocted  by  W.  Ivimbt  Cook,  Esq^  Baniater-at- 
Iaw. 
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High  Oovxt* 


Dnmr  v,  Pninu— -Lr  mm  Tevifffov. 


finmOoim, 


Cbtta,  IHt.  I 
K«y,  J.    I 


April  17. 


Dixoir  r.  Pmot.  (a.) 


Marriagtf  utHemeni-^Power  of  appointment  hy  huthand 
wid  wt/e,  or  Burvivor  Joini  exgrcise,  power  of  revooa^ 
Hon  and  reappointment  ly  the  fivo,  or  eurviwor,  being 
reeerved^jBocereiee  by  turvi'vor* 

By  a  marriage  BMement  a  power  of  appointing  the 
truet  fundi  among  the  ieetie  of  fAe  marriage,  with  the 
right  to  revoke  and  reappoint,  was  given  to  the  hvehand 
and  wife  jointly^  or,  in  default  of  tueh  appointment, 
or  90  far  a»  micA  appointment  iJiould  not  extend,  to  the 
survivor.  The  huaband  and  wife  exereieed  the  power 
over  the  whde  fund,  reserving  the  power  of  revocation 
and  reappointment  to  themeeivee  or  the  survivor  of  them. 
After  the  death  of  the  wife,  the  husband  revoked  and 
reappointed  in  different  shares. 

BM,  that  this  revocation  and  reappointment  was 
valid. 

Pdtitioii* 

By  a  aettiemeDt  made  in  1841,  on  the  maniage  of 
H.  J.  Bizoo,  a  ram  of  £5,000  was  Teeted  In  trnstees 
npon  trnst  for  H.  J.  Dixon  lor  life,  and  after  bis  death 
for  his  wife  for  life  if  she  rar?i?ed  him,  and  after  the  death 
of  both  npon  trnst  for  the  children  or  remoter  issne  of 
the  marriage  as  H.  J.  Dizon  and  his  wife,  "  at  any  time 
or  times  during  their  Joint  lives  by  any  deed  or  deedS| 
writing  or  Writings,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  sealed  and  delivered  by 
them  both  in  the  presence  of,  and  attested  by,  two  or 
more  witnesses,  fhonld  Jointly  direct  or  appoint,  and  for 
want  of  snch  direction  or  appointment,  or  so  far  as  no 
snch  direction  or  appointment  should  extend,  then  as  the 
survivor  of  them,  the  said  H.  J.  Dixon  and  his  wife*  at 
any  time  or  times,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation  and  new 
appointment,  to  be  sealed  and  delivered  in  the  presence 
of,  and  attested  by,  two  or  more  witnesses,  or  by  his  or 
her  last  will  or  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  or  any  writing  or  writings  in  the  nature 
of  or  purporting  to  be  his  or  her  last  will  or  testament, 
or  codicil  or  codicils,  to  be  by  him  or  her  signed  and 
published  in  the  presence  of  the  like  number  of  witnesses 
should  alone,  at  any  time  or  times  after  the  decease  of 
him  or  her  flxat  dying,  direct  or  appoint." 

By  a  deed  poll  in  January,  1871,  H.  J.  Dixon  and  his 
wife,  under  the  above  power,  "revocably  directed  and 
appointed  "  the  fund  in  question  amongst  the  children  of 
the  marriage. 

This  deed  contained  the  following  proviso  :^**  Provided 
always,  and  it  is  hereby  declared  that  it  shall  be  lawful 
for  the  said  H.  J.  Dixon  and  his  wife  during  their  Joint 
lives,  and  for  the  survivor  of  them  during  his  or  her  life, 
from  time  to  time,  by  any  deed  or  deeds,  to  revoke  in 
whole  or  in  part  the  appointment  hereinbefore  expressed 
to  be  herein  made,  and  by  the  same  or  any  other  deed 
or  deeds,  with  or  without  power  of  revocation  and  new 
appointment,  to  appoint  the  trust  premises,  or  so  much 
thereof  as  shall  be  affected  hj  any  such  revocation,*' 
amongst  the  children  or  any  one  or  more  of  them. 

The  wife  died  in  November,  1883. 

By  a  deed  poU  in  January,  1888,  H.  J.  Dixon  revoked 
the  former  appointment,  and  thereby  irrevocably  ap- 
pointed the  fund  among  the  children  in  shaiee  differing 
from  tboee  allotted  by  the  previous  appointment. 

An  action  was  instituted  for  the  execution  of  the 
trusts  of  the  settlement,  and  the  trust  fund  was  paid 
intooonrt. 

By  an  order  made  in  1884  the  income  was  directed  to 
be  paid  to  H.  J.  Dixon  for  life. 

(a.}  Beported  1^  HmcBT  T.  Law,  Esq.,  Banister.at- 
Law. 


H.  J.  Dixon  died  in  1885,  and  the  pnsent  pstitton 
was  presented  by  some  of  the  chfldsen  addag  lot  the 
payment  out  of  the  fund  in  court  to  them  end  tb» 
other  children  and  their  mortgagees;  npon  the  iootiiig 
of  the  reappointment  made  In  Jannaiy,  1881. 

One  of  the  daughters  had  manisd,  and  hsr  shsss  via 
settled  on  her  marriage. 

Oraham  Hastings,  Q.C.,  and  CofgnAoun,  for  tk 
petitioners. 

Bagshawe,  Payne,  Amedroe,  Townsend,  Wari, 
Ryland,  Street,  and  White,  for  other  parties,  some  of 
whom  questioned  the  validl^  of  the  reappointmsnt. 

Eat,  J. — The  appointment  of  January,  1883,  iis^ 
tirely  in  accordance,  not  only  with  the  original  peiw 
of  appointment,  but  also  with  the  power  of  revoostbt 
and  new  appointment  in  the  deed  of  Jannssy,  1871. 
But  it  is  argued  that  the  power  of  revocation  rescr?sdt» 
the  survivor  In  the  deed  of  January,  1871,  was  faivilii 
No  authority  has  been  produced  in  anppott  of  tint 
proposition,  or  which  touches  the  point.  Bnttfaepoiirt 
must  often  l^ave  arisen ;  and,  if  the  proposition  men 
well  grounded,  it  Is  inconceivable  that  there  should  not 
be  found  in  the  books  a  single  decision  to  support  it 
But  it  is  right  to  consider  what  the  object  of  the  power 
was.  It  was  evidentiy  contemplated  that,  in  tin 
changing  circumstances  of  the  family,  an  appotetnient 
might  be  made  which  might  afterwards  be  found  to  bi 
inapt  and  to  produce  injustice.  Aoeordinglj,  tbe 
settlor  intended  that  there  should  be  a  power  to  be 
exeroiaabie  and  also  revocable  from  tinse  to  tine  a» 
occasion  demanded.  The  power  is  given  to  tbe  two 
Jointiy  and  to  the  aurvivor,  and  I  see  nothing  to  ooapel 
me  to  confine  the  power  of  revocation  of  Joint  appoint- 
ment to  the  Joint  i^nP^intors  to  the  exclusion  of  the 
survivor.  The  reasonable  interpretation  of  the  instn- 
ment,  although  it  does  not  say  so  in  ao  many  words,  b- 
that,  when  a  Joint  appointment  Is  made,  power  to  leroki- 
it  may  be  reserved  either  to  the  Joint  appointors  or  to 
the  survivor  of  them.  I,  therefore,  hold  that  the  deed 
of  Januaryi  1888,  was  an  effectual  and  valid  i^pciiit^ 
ment. 

Solicitors,  Walter  Stoehen ;  Fladgate  S  FladgeU; 
W.  H.  Hargrove  ;  HurfordA  Taylor  ;  O.  M.  C.  Sctiet ; 
Clarice,  Woodoods,  d  Ryland;  Smith  A  De  Zodt; 
Gray. 


In  re  Thubsiok. 
Thubsigit  r.  Eyij!r&.  (a.) 

WiUr^ConstrucAion — Power  of  appointment^Bxmiit 
of  power-^Donee^s  intention  to  make  properiy  her 
own^'AppoMment  of  eooeeutor. 

Testator,  after  appointing  O.  R*  T.  and  E.  M» 
executors  and  trustees  of  hie  will,  bequeathed  eertai* 
leasehold  property  to  them  upon  trust  filr  E,  M.,  dvrinf 
her  life,  and  after  her  death  upon  trust  for  suehperws 
or  persons  as  E.  M.  should,  by  wiU,  appoint,  and  ts 
default  of  such  appointment  dirtied  that  suchproperts 
should  form  part  of  his  residuary  estate.  B,  M.  ff/ 
will,  appointea  the  same  property  to  G.  B.  T.  upon  trui 
to  pay  the  rents  and  profits  thereof  to  her  hueband,  B.  U», 
during  hit  life,  and  after  his  death  for  E.  E.  W.,  osd 
appointed  G.  B.  T.  executor  and  truslee  of  herwHL 
E.  E.  W.  died  during  the  lifdime  of  E.  M. 

Held,  that  E.  M.  had  nof,  by  her  wiU,  shown  as 

(a.)  Beported  by  A.  D.  Maclassh,  Eeq.,  Barristsr-st- 
Law. 
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Hnuf  Gomnr* 


Lr  BS  THumixoir*— In  xa  Obibhzax.  Bank  OoKPORAnoir. 


High  Oovn. 


tfilBiilMMi  lo  maJb  ih€  leat^iM  prvptirty  her  own,  and 
IM  U  farmtd  part  of  the  rtMuar^  oAdbof  the  teeta* 
t0r. 

HtH  aU(K  that  the  appointment  of  an  executor  hy 
1.  if.  wot  not  iuffieieni  evidence  of  her  intention  to 
*  mab$  the  leaehold  propertif^  over  which  ehe  had  the 
power  of  appdnimeni^  her  oum. 

Tbia  was  a  snmmoiia  taken  oat  in  the  administration 

,  of  the  estate  of  Bobert  Thniston,  deceased*  for  deter- 

^'^wning  the  question  whether  Emwita  Matthews  had,  bj 

te  wi]]»  so  dealt  with  the  property  over  wbioh  she  had 

•  power  of  appointment  as  to  make  it  her  own. 

Sobert  Thurston,  bj  his  will  dated  the  22nd  of  Angnet, 

12j  after  appointing  his  son,  the    plaintiff  G^rge 

'  Thurston,  and  his  daughter,  Emerita  Matthews* 

wife  of  Richard  Matthews,  executors  and  trustees 

f ,  bequeathed  a  certain  leasehold  house  to  them 

trust    for    Emerita    Matthews    during    her    life 

her  separate  use  without  power  of  anticipation,  and 

her  death  for  all  and  e^etj  child  and  children  as 

Lta  in  common,  to  be  Tested  interests  as  therein 

ned ;   but  in  case  there  should  be  no  child  of 

ita  Matthews  living  at  her  decease   who  should 

to  obtain  a  Tested  interest  in  the  said  leasehold 

,  then  in  trust  for  such  person  or  persons  as  Emerita 

Isttbewa  should,  by  her  wlU,  direct  or  appoint,  and,  in 

|,   tetanlt  of  such  appointment,  the  testator  directed  that 

he  said  leasehold  house  and  premises  should  form  part 

it  hia  residuary  personal  estate,  which  was  bequeathed 

Bto  and  equally  between  the  plaintiff  and  Emerita 

latthews,  their  executors,  administrators,   and  assigns, 

r  their  own  benefit  absolutely. 

Emerita  Matthews,  by  her  will  dated  the  22nd  of 
Itetober,  1872,  after  stating  that  it  was  to  take  effect  in 
event  only  of  her  not  leaving  any  issue  living  at  her 
and  reciting  the  aboTe-stated    will  of  Bobert 
in  exercise  of  the  power  of  appointment  given 
_    her  by  his  will  and  of  every  other  power  then  or  at 

a  time  of  her  death  thereunto  enabling  her,  directed 
qn^inted  that,  from  and  after  her  decease,  the  said 
Iwistold  house  should  be  held  by  the  plaintiff  upon  trust 
lopay  unto  her  husband,  Richard  Matthews,  the  rents 
profits  thereof  during  his  life,  and,  after  bis  death, 
the  said  leasehold  house  should  be  held  by  the 
flalntiff  in  trust  for  Eliza  Emerita  Wilson,  the  niece  of 
teetatrix,  and  appointed  the  plaintiff  executor  and 
of  her  will. 
Elisa  Emerita  Wilaon  died  on  the  18th  of  July,  1877. 
Emerita  Matthews  died  on  the  17th  of  July,  1879, 
Witiiont  ever  having  bad  any  child. 

Richard  Matthews  received  the  rents  and  profits  of  the 
•aid  Isasehold  house  from  the  date  of  his  wife's  death  until 
the  13th  of  November,  1885,  the  date  of  his  own  death, 
and,  by  his  will  dated  the  1st  of  August,  1885,  he  made 
'^  niece,  the  defendant  Mary  Ann  Evans,  his  sole 
executrix  and  residuary  legatee. 

The  plaintiff  commenced  this  action  against  the 
•dsfeadant,  and  claimed  a  moiety  of  the  said  leasehold 
[houae  under  the  residuary  bequest  in  the  will  of  Robert 
Aozston.  The  defendant  claimed  the  whole  of  the 
'^aie  property,  on  the  ground  that  the  testatrix  had, 
^  her  wHI,  shown  an  intention  to  make  the  property 
j  her  own. 

JVeemon,  for  the  plaintiff,  referred  to  Re  Davie^^O 
^.  B.  165,  L.  R.  18  Eq.  163 ;  Be  Finedee*  TrueU,  28 
^.  B.  178,  12  Oh.  D.  667  ;  In  re  Van  Bagen,  29  W.  R. 
^  16  Ch.  D.  18 ;  Hineky  ▼.  leheringiU,  29  W.  R.  500, 
^  Gh.  D.  151 ;  WiOoughhy  Oebom  ▼.  Holyoah>,  81 
^^.B.236|  22  Ob.  D.  288. 

,^^.  fl^i?.    TerteUf  for    the    defendant*    referred    to 
f^Hdenden^.  Williame,  17  W.  R.  441,  L.  R.  7  Eq.  310, 
Mnre  Van  Hagen. 

OxitTT,  J.— The  queetlon  is  whether  the  testatrix  has 


/ 


shown  on  her  will  an  intention  to  make  tiie  property  her 
own.    The  oaae  is  singolar  because  the  teetatrix,  who* 
was  a  married  woman,  deals  with  one  property  only,  and 
that  is  the  one  subject  to  the  power  of  appointmenlT 
given  to  her  by  hev  father's  will.    She  commenoee  her 
will  by  stating  that  it  is  to  take  effect  in  the  event  onl^ 
of  her  not  having  any  issue  living  at  her  death.    Then' 
she  recites  her  fathers'  will,  and  after  that  she  bequeathe- 
the  leasehold  house  to  the  plaintiff,  R.  Qt.  Thurston^ 
upon  certain  trusts  which  I  will  preeently  mention. 
Now  G.  R.  Thnreton  was  the  oo-trustee  of  the  testatris 
under  her  father's  vHU,  and,  as  her  will  neoeesarily  pre- 
supposes  her  own  death,  this  bequest  amounts  to  a 
bequeet  to  the  surriving  trustee  of  her  father's  will,  and 
is  a  most  important  fact  in  the  consideration  of  the 
queetlon  whether  she  intended  to  take  the  property  out 
of  her  father's  will  and  make  it  her  own.    [His  lordship 
then  read  the  trusts  declared  by  the  testatrix,  and  con- 
tinued : — ]    Accordingly  the  trusts  have  been  carefully 
framed  so  as  not  to  take  the  proper^  away  from  the 
trustees  of  her  father's  will,  but  to  leave  it  with  them. 

The  only  ground  which  has  been  suggested  for  saying 
that  the  testatrix  has  shown  an  intention  to  make  the 
property  her  own  is  the  appointment  of  an  executor  by 
her,  but  it  may  very  well  be  answered  that  the  executor 
is  appointed  for  the  purpose  of  proving  the  will.  It  is- 
more  convenient  for  an  executor  than  the  benefidariee- 
to  do  this.  Anyhow,  in  my  opinion,  the  mere  appoint--- 
ment  of  an  executor  is  not  a  snfilcient  indication  of  an 
intention  on  the  part  of  the  testatrix  to  make  the  prop- 
erty her  own. 

The  reeult  is  that  the  person  who  is  trustee  of  her 
father's  will  is  trustee  also  of  her  vrilL  There  is  no 
attempt  to  create  a  mixed  fund  of  her  own  property  and 
property  subject  to  the  power.  There  is  no  direction, 
for  the  payment  of  debts  or  funeral  expensee.  There  is« 
nothing  but  the  bare  exerdse  of  the  power.  Therefore, 
on  the  true  construction  of  this  will  I  can  find  no  inten- 
tion on  the  part  of  the  testatrix  to  make  the  property 
her  own. 

Solicitors,  (?.  A.  Hall;  W.  T.  lUeve. 


Oban.  Biv.  I 
Obitty,J.   I 


April  7,  8. 


In  re  Oriental  Bajshl  Cobpobahoit. 
McDowall's  claim,  (a.) 

Company-^Winding  wp-Servant^Sodary^Notiee  of 
dieeharge, 

TJhe  rule  laid  down  in  Chapman's  case,  L,  B.  1  Eq^ 
346, 14  W.  B.  Ch,  Dig.  151,  that  an  order  for  winding 
up  a  company  operaUe  as  notice  of  discharge  to  all 
pereone  in  lAe  en^loyment  of  the  company ^fdUowed, 

In  re  The  English  Joint  Stock  Bank ;  Ex  parte  Hard- 
ing, L.  B.  8  Eq.  841, 15  W.  B.  Ch.  Dig.  82,  dieUnguiehed 
on  the  ground  that  the  bueineee  of  the  company  in  that 
caee  wae  continued^  and  the  servantt  kept  on  for  the 
purpoee  of  continuing  cuid  not  for  the  purpose  of 
winding  up  the  business. 

On  May  3rd,  1884»  a  petition  was  presented  to  wind 
up  the  Oriental  Bank  Oorporation,  and  a  provisional 
liquidator  was  appointed,  who,  a  few  days  afterwards,, 
issued  a  minute  to  the  following  effect : — *'  I  recognise 
the  duty  of  considering,  as  far  as  posrible,  the  iateieete 
of  the  staff.  It  may  be  convenient  to  some  if  I  atate 
that,  without  abandoning  my  right  to  terminate  any 
employment  without  notioe^  I  wish,  where  I  can,  to  give- 
a  little  notioe  to  those  concerned.    As  soon  as  clrcum« 

(a.)  Reported  by  Y.  db  S.  Fowxb,  Esq.,  Barrister*at- 
Law. 
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•taneea  will  pemiit,  I  shall  oontlder  what  abatementi 
most  be  made  in  the  staff  on  aoooimt  of  then  being  less 
work  to  be  done  than  heretofore.  Probably,  I  may  be 
able  to  glTe  a  fortnight's  notioe  to  those  I  am  oompelled 
to  part  with.  Many  wHl  neeessarOy  be  retained  to  a 
oontiderable  period  on  aeoonnt  of  the  oontinued  need 
of  their  serriees.  I  shall  probably  revise  the  list 
on  Satnrdsyi  only,  so  that  on  no  other  day  need 
any  employi  fear  the  issue  of  a  notiee  to  quit 
Where  gentlemen  are  home  on  farlongh,  and  are  no<^  by 
the  regnlations  of  the  oorporation,  oompelled  to  worlc  for 
their  half-pay,  I  shall,  nevertheless,  have  to  require 
service  from  them  in  exdiange  for  their  pay  as  may  be 
;  arranged  with  the  heads  of  departments,  otherwise  they 
will  have  to  rely  on  their  daims  for  damages.  As  there 
are  strong  hopes  of  a  reoonstroetion  of  the  bank,  I  am 
led  to  defer  doing  anything  destructive  to  its  organlaa^ 
tion,  henoe  I  shall  be  chary  of  reducing  the  staff  Just 
at  present." 

On  the  15th  of  May  the  corporation  was  ordered 
-to  be  wound  up,  and  on  the  19th  of  June  the  provisional 
liquidator  was  appointed  ofBdal  liquidator. 

The  agreement  under  which  the  clerks  in  the  employ 
of  the  corporation  had  been  engaged  provided  that 
^bey  should  acc^t  three  months'  notice  for  the  deter* 
mination  of  their  engagements,  to  take  effect  at  any 
period  without  reference  to  the  date  of  commence- 
ment 

The  present  applicant,  Mr.  James  MoDowall,  was,  at 
the  date  of  the  commencement  of  the  winding  up,  and 
•down  to  the  30th  of  August,  in  the  employ  of  the  bank 
.as  clerk,  at  a  salary  of  £275  per  annum.  On  the  19th 
of  August  the  liquidator  gave  notice  to  VcDowall  that 
his  services  would  not  be  required  after  the  end  of  the 
•month,  and  McDowall  |discontinucd  rendering  services 
Accordingly. 

McDowall  claimed  against  the  corporation  to  be  paid 
£68  15s.  for  salary  in  lieu  of  notioe  at  the  rate  of  £275 
per  annum  for  the  three  months  following  the  19th  of 
August,  giving  credit  for  £8  58,  being  the  proportion  of 
salary  received  by  him  for  the  period  between  the  19th 
and  the  30th  of  August. 

Ince,  Q.C.,  and  Stirling,  in  support  of  the  application. 
— ^It  is  decided  by  Ghapman^B  can  that  an  order  for 
winding  up  a  company  is  notice  of  discharge  to  the 
servant  of  the  company,  but  where  the  business  is  con- 
tinued after  the  winding  up  and  the  former  servants  are 
actually  employed,  the  old  contract  between  the  company 
and  its  servants  remains  in  force,  and  notice  of  discharge 
must  bo  given  pursuant  thereto :  Ex  parte  Harding.  In 
this  case  the  letter  of  the  liquidator  operated  as  a 
notice  to  the  servants  that  they  were  to  be  kept  on. 
A  commission  of  bankruptcy  did  not  operate  as  a  dissolu- 
tion of  the  contract  of  hiring  between  the  bankrupt  and 
h\B  clerk :  Thomas  v.  WilliaiM^  1  Ad.  &  E.  685. 

Macnaghten^  Q,0.,  KUd  Latham,  for  the  liquidator.— 
In  Ex  parte  Harding  the  oomnany  was  a  continuing 
company,  which  distinguishes  that  case  from  the  present, 
where  tbe-business  had  been  suspended  and  the  liqui- 
dator had  no  power  to  continue  it. 

Ince,  Q.Q.,  replied. 

Ohittt,  J.— The  decision  of  Lord  BomUly  In  Ohap^ 
man's  ca$e  was  intended  to  establish  a  principle,  and  the 
principle  which  was  established  in  that  case  ha%  I  know, 
been  acted  on  in  the  Bolls  Chambers  ever  since.  The 
rule  is  this— that  an  order  for  windfaig  up  a  company  is 
notice  of  discharge  to  all  the  persons  in  the  employment  of 
the  company.  The  dedsion  has  nerer  been  questioned 
or  overruled,  and  I  may  say  that  it  seems  to  me  to  be 
bounded  on  good  sense. 

There  are  cases  in  which  the  business  of  a  company, 
-even  though  ordered  to  be  wound  up,  is  continued. 


Sometimee  the  buslBess  Is  carrisd  on  viih ai 
sale  of  the  bnsinesa  as  a  going  oonesn,  n  c 
goodwill  may  be  preserved.    In  thoss  a 
potent  for  the  official  Uquidator  to  eontim 
and  to  waive  the  effect  of  the  notioe  ol  \ 
order.    Bat  that  must  be  dona  in  a  dsar  i 
manner.    Vor  instance,  fiia  offloial 
communicate  with  the  persons  in  the  ( 
oompany  and  inform  them  that,  if  they  ste  i 
on  in  the  employment  of  the  company,! 
treat  the  winding-up  order  as  a  dischsige,  i 
to  waive  it  also.    On  die  other  hand,  the  i 
had  agreed  to  serve  and  obey  the  orden  of  1 
might  say  that  they  had  agreed  to  serve  ths  i 
the  oifloial  liquidator,  and  that  th^ytook  a 
order  as  a  notice  of  discharge.    In  ordsr  1 
case  of  that  kind  the  facts  must  be 
I  am  satisfied  that  in  this  case  nothing  of  1 
been  established. 

I  am  satisfied  that  there  was  no  new  i 
part  of  the  oifidal  liquidator  to  take  Vx,  1 
the  other  persons  in  a  similar  position  into  1 
ment.    The  letter  of  the  provisional  liqa ' 
all,  could  not  have  that  effect,  because  hs  I 
necessary  authority  ;  and,  secondly,  it  la  tot 
as  adhered  to  by  him  after  he  became  \ 
liquidator,  and  it  will  bear  no  sueh 
seems  to  me  that  the  letter  does  not  i 
of  the  notice  of  discharge.    There  is  no  c 
that  there  was  any  agreement  whatsver  I 
official  liquidator  and  the  persons  in  tlis  < 
the  corporation  that  such  persons  shoold  1 
by  a  new  contract  upon  the  terms  of  ' 
resalt  is  that  the  notioe  of  the  winding-up  o 
as    a    discharge    to    Mr.   MoBowsU  snd  < 
similar   position,   and    that    notice  of 
never  been  waived,  and  there  has  besn  boi 
ment. 

Mr.    McDowall   has  been    allowsd  by 
liquidator  to  remain  and  render  serviM  i 
those  which  he  was  rendering  to  the  < 
the  winding  up.    He  was  content  to  tei 
and  he  has  been  paid  his  salary  in  full  for  sp 
ing  three  months  after  notice  of  the  i  '  " 
The  case  is  therefore  analogous  to  the  csaa^ 
servant  entitled  to  a  month's  notice,  or 
notice.    Notioe  is  given,  and  the  conti. 
terminates    with    that   notice.    It   is  m\ 
McDowall  remained  a  few  days  after  the  | 
months  had  elapsed,  but  I  should  be  strti 
to  a  most  unjustifiable  extent  if  I  inferieil 
circumstance  alone  that  there  was  a  new  r 
hiring  upon  the  old  terms.     The  case  ^ 
to  that  of  a  domestic  servant  allowed  to  i 
three  days  beyond  the  time  when  tbe  nc 
All  that  can  be  infetred  is  an  agreement  I 
salary  shall  be  paid  at  the  same  rate  si  I 
is  no  presumption  or  inference  to  be  ditwa  t 
term  of  service  was  renewed.    It  is  ssid  T' 
to  come  to  the  conclusion  at  which  I  bsfe  aid 
overrule  Lord  Hatherley's  decision  in  J 
I  consider  that  not  to  be  so.    The  i 
Hatherley  (then  Wood,  V.O.)  iras 
case  in  which  the  business  of  the  coapssy,  i 
continued.    No  doubt,  if  that  was  the  9m^ 
grounds  for  saying— and  the  Vice  Chsnreliflt  I 
weregronndsinthatcaselorsaying— tteteittffi 
had  been  waived,  or  that  there  wai  a  nsvsr 
the  same  terms  as  the  old.    I  think  the  thst  t 
caie  and  Ex  parte  Harding  can  staaA    _ 
satisfied  that  Lord  Hatherley  did  not  intatf»« 
had  tiie  authority  so  to  do,  to  oveimls  Cft^"^ 
and  from  the  report  I  find  that  he  th<'*^^| 
sufficient  facU  in  the  ease  beforshfaato  WVJ 
the  authority  of  Chapman*^ coie.    Vi»\b,\»^^ 
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Ttnb  Boilu  Wobk8  Co.  v.  Ttmbkovth  Uniok. 


High  Coubt. 


Dt  of  the  aathority  of  tha  omo  itaelf • 
»i0  that  the  olAimfaOf. 

I  diimisiect, 

)^Murr<tytHutchin9yA  StirUng;  Fre$hfields 


bpfathewand  A.  L.> 
ffaiUi,JJ.)  i 


March  28 ;  April  5. 


I  BOUBB  WOBZB  Co.  V.  TnTEMOUTH 

TJKioir.  (a.) 

-Auet$ment  of  manufadoriu — Machinery 
not  aUcKhed  (o  the  freehold. 

ting  a  Uasehold  manufactory  for  poor  rate, 

'  maehinery  and  plant,  the  property  of  the 

i  net  rigidly  attached  to  the  freehold,  ought  to 

'9  ateount ;  on  the  ground  that  the  tohole  of 

"  f  necessary  to  the  husineis  carried  on, 

deU  to  remain  connected  with  the  premises 

Iflcy  were  used  for  the  same  purpose. 

BUhop  of  Weaimodtb,  26   \V.  B.  351.  3 
^foUotoed, 

by  the  Court  of  Quarter  Seaaiona  for  the 
iNortimmberland.    The  facts  set  forth  in  the 
^  as  material  for  the  parpoaea  of  thia  report, 

nta,  the  Tjne  Boiler  Works  Co.,  had  been 

poor  rate  on  a  groaa  estimated  rentaU 

the  land  and  worka  oocapied  by  them,  of 

lateable  value    being    aet    down    at  £501. 

bnildinga   in  qaestion  were   held  bj 

as  aaaig^aea  of  a   term   of    aevent/- 

n    September,    1864.      The    previoas 

i  the  land  had  erected  certain  boildings  and 

"^i  hnd  lor  the  parposes  of  a  boiler  manu- 

I  tta  appellants  had  added  to  and  increased 

^  «f  theae  worka.      The    proximity  of    the 

B  Tyne  rendered  them  peculiarly  auitable 

I  of  erecting  and  fixing  ahlpa'  boilers.   It 

1  before  the  justicea  that,  in  arriving  at  the 

I  of  the  premiaea,  certain  machinery  and 

m  taken  into  oonaideration  aa  enhancing 

;  and  that  the  whole  of  the  machinery  and  plant 

roperty  of  the  appellanta,  and  not  of  the  free- 

I^Tbete  waa  no  intention   on  the  part  of  the 

'!  maklDg  the  machinery  and  plant  part  of 

bereditameuts,   or  permanently  annexing 

The  machines  were  all  capable  of  being, 

i  time  to  time,  bought,  sold,  removed,  and 

■  Kparate  and  diatinot  artidea,  without  injury 

'~  B  or  the  main  atrnctnre.    The  object  of  the 

which  oonaiated  in  some  caaes  of  brick 

^  in  othera  of  acrews  fixed  into  concrete 

t  in  othera  merely  of  the  weight  of  the  artidea 

■  merely  for  the  purpose  of  ateadying  them 

i^g*  The  rateable  value  had  been  aacer^ained 

^g  what  a  tenant  from  year  to  year  would  be 

give   for   the    premiaea,  induaive    of    the 

>  plant,  and  then^making  the  atatutorj 

1  such  a  rental. 

ioa  for  the  opinion  of  the  oonrt  was  whether 

I  were  properly  rated. 

I  Q.C.  {8ir  B.  Davey,  B.G.,  and  OyrU  Dodd 
»^  lot  the  appellants.-— This  machinery  is  not 
7  attached  to  the  premises,  and  is  not  part  of 

»ttce.  Zaifi^  V.  Bishop  Wearmouth,  86  W.  B. 

^  B.  298,  upon  which  the  respondent  will 

^l^A.  H.  Todd,  Esq.,  Barrister-at-Law. 


Our,  adu,  vult. 
and  A.  L.  8mith, 


rely,  la  inoonslstent  with  Beg.  v.  Xee,  14  W.  B.  311, 
L.  R.  1  a.  B.  841.  Beg.  ▼.  Halstead,  32  J.  P.  118; 
Chidley  v.  fVest  Ham  Churehwardens,  38  L.  T.  N.  8. 
486,  23  W.  R.  Dig.  150,  are  also  in  onr  favour.  It  has 
not  been  foaud  in  thia  eaeo  that  these  engines  and 
machinery  are  fixtures.  It  is  obvious  that  they  can  t>e 
removed  without  injury  to  the  fabric  or  otherwise. 

He  also  cited  Edlawell  v.  Eastwood,  6  Kx.  295; 
Holland  v.  Hodgson^  20  W.  B.  990,  L.  B.  7  C.  P.  328 ; 
Beg.  V.  Birmingham  cmd  Staffordshire  Qas  Light  Co., 
6  A.  ft  E.  634 :  Beg.  v.  Quest,  7  A.  ft  E.  951 ;  Beg.  v. 
Southampton  Dock  Co.,  14  Q.  B.  587,  20  L.  J.  M.  C. 
155. 

Sir  B.  E.  Webster,  Q.C.  {IV.  Graham  and  /.  Edge 
with  him),  for  the  respondents. — ^Tbeae  premisea  cannot 
be  used  without  the  machinery  upon  them,  and  aa  long 
aa  auch  machinery  ia  used  it  is  to  be  taken  into  considera- 
tion in  eatimating  the  rateable  value,  aa  was  pointed 
out  by  Blackburn,  J.,  in  Chidley  v.  West  Ham  Church- 
wardent.  The  test  is  whether  the  machinery  ia  attached 
to  the  land  for  the  purpoae  of  the  buaineaa  being 
permanently  carried  on.  If  the  premiaea  are  not  to  be 
rated  aa  manufaetoriea,  they  ought  not  to  be  rated  as 
works  at  all.  In  Beg.  v.  Lee  the  judgment  of  Luah,  J., 
ia  to  that  effect.  We  rely  on  Laing  v.  BiaJiop 
Wearmouth, 

C.  Dodd,  in  reply. 

The  judgment  of  the  oourt  (!£▲! 
JJ.)  was  delivered  on  April  5  by 

Mathbw,  J. — This  is  a  case  stated  by  a  Court  of 
Quarter  Seaaiona,  to  determine  whether  the  premiaea 
occupied  by  the  appellanta  aa  a  boiler  factory  have  been 
properly  rated  to  the  poor  rate.  The  property  iu  quea- 
tion  compriaea  upwarda  of  5,000  aquare  yards  of  land 
by  the  Biver  Tyne,  held  under  a  leaae  for  a  long  term  of 
years,  and  upon  which  a  large  brick  building  has  been 
fitted  up  with  machinery  and  plant  for  the  purpoae  of 
making  boilera  and  erecting  them  on  board  veaaela.  In 
arriving  at  the  rateable  value  the  machinery  and  plant 
have  been  taken  into  oonaideration  as  enhancing  the 
value  of  the  premises ;  but  as  the  machinery  and  plant 
are  not  so  affixed  to  the  soil  as  to  form  part  of  the 
freehold,  it  was  argued  by  the  appellanta  that  they 
ought  not  to  be  taken  into  account  for  the  purposes  of  a 
poor  rate  aaaeaament. 

It  was  admitted  by  counsel  for  the  appellants 
that  the  Justices  had  properly  applied  the  principle 
laid  down  in  the  caaea  from  the  oaae  of  Bex 
V.  8t.  Nicholat,  Gloucester,  1  T.  B.  723n,  dedded 
in  1783.  to  that  of  Beg.  v.  North  Staffordshire 
Bailway,  9  W.  B.  235,  30  L.  J.  M.  C.  68.  decided 
in  1860---name1y,  that  when  thinga,  although  capable  of 
being  removed,  are  permanently  connected  with  the 
land,  to  be  need,  while  so  connected,  for  the  purpose  for 
which  the  land  is  employed,  they  must  be  taken  into 
account  in  aaaeaaing  the  rateable  value  of  the  premises. 
But  it  was  contended  that  more  recent  coaea  had  over- 
ruled thoae  dedalona ;  and  had  eetabliahed  that,  unleaa 
the  machinery  waa  annexed  to  the  freehold  for  the 
purpose  of  improving  the  inheritance,  eo  aa  to 
come  within  the  definition  of  what  are  called 
fixtures  in  the  strictest  sense,  it  ought  not  to  be  taken 
into  account  Belianoe  waa  plaoed  upon  the  language 
of  Oockburn,  O.J.,  and  Blackburn.  J.,  in  Eleg.  v.  Lee, 
and  upon  the  dedaiona  in  Beg.  v.  HalsUad  and  Chidley  v. 
West  Bam  Ohurehufardens.  In  the  oaae  of  Reg.  v. 
BaUtead  the  maehinea  were  worked  by  steam  power  and 
used  in  a  silk  mill  in  weaving  ailk,  being  afiftxed  to  the 
floor  by  iron  screws.  It  was  held  that  they  ought  not  to 
t>e  taken  into  account  in  estimating  the  rateable  value 
of  the  mill,  on  the  ground  that  they  were  merely  chattels 
In  OhicUey  v.  West  Ham  Churchwardens  it  was  said 
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that  the  plant  of  a  dietillery,  indadiog  tanks  (so  large 
aa  to  form  the  entire  roof  of  the  Imildlng)  tnbe,  pnmpe, 
and  resertoiity  although  attached  permanently  to  the 
soil,  were  not  fixtures,  and  did  not  oontribnte  to  the 
rateable  Talne  of  the  premiaee.  On  examining  these 
oares  closely,  it  seems  to  na  that  they  fail  to  support  the 
appellants'  contention.  In  Reg,  t.  Zee  the  Judgee  recog- 
nised the  full  autiiority  of  the  prcTious  decisions,  and 
only  as  an  altematiTe  ground  for  their  Judgments  treated 
the  plant  of  gasworks  as  in  the  nature  of  fixtures  inoor- 
porated  with  the  land  on  which  they  were  placed.  In 
£eg.  ▼•  Haktead  the  court  does  not  seem  to  have  decided 
more  than  that  the  conclusion  come  to  at  quarter  se8« 
sfons,  that  the  articles  in  question  were  mill  furniture 
only,  could  not  be  said  to  t>e  wrong  in  law.  In  the 
case  of  OhicUey  t.  Weet  Ham  Churehufardene  the  ques- 
tion waa  whether  the  articles  in  question  were  rateable, 
and  not  whether  they  should  be  taken  into  account  in 
determining  the  rateable  valne  of  the  distillery  ;  and 
while  a  doubt  waa  expressed  which  would  seem  to  have 
been  well  founded,  whether  the  oourt  was  answering  the 
questiona  intended  to  be  put,  the  Judges  held  that  the 
articles  j>er  «e  were  not  rateable  unless  they  formed,  as 
fixtures,  part  of  the  premises  rated. 

Further,  we  have  had  before  us  what  appears  to  be 
a  full  report  of  the  argument  and  Judgment  in  Laing  ▼• 
Biehop  Wearmouth.  That  \b  the  authority  upon  which 
the  Court  of  Quarter  Sessions  has  acted  in  this  case. 
It  was  argued  in  that  case,  as  in  this,  that  the 
recent  decisions  to  which  we  have  referred  had  thrown 
doubt  upon  what  had  prcTiously  been  supposed  to  be 
the  law,  but  the  court  declined  to  accept  that  view,  and 
repeated  tiie  rule  in  temu  which  seem  to  ns  clearly 
applicable  to  the  present  case — namely,  that  machinery 
ought  to  be  taken  into  account  where  the  whole  of  it  is 
essentially  necessary  to  the  business  to  which  the  premises 
are  devoted,  and  where  it  is  manifest  that  the  machinery 
is  intended  to  remain  connected  with  the  premises  so 
long  as  they  are  used  for  the  same  purpose.  Here  the 
land  and  machinery  combined  are  used  for  carrying  on 
the  business;  and  there  seems  to  be  no  reason  why  the 
combination,  which  ia  essential  to  this  use  of  the  land, 
should  not  be  rateable.  We  think  that  the  order  of  the 
Justices  must  be  upheld. 

Appeal  dUmieeei. 

Solicitors  for  ttie  appellanta.  Flux  <t  LeadhUter,  for 
LeadHUer  A  Harvey,  Newcastle-upon-Tyne. 

Solicitors  for  the  respondents,  Croismati,  Croeeman, 
A  Prichardt  for  Kideon,  MeKenxiea,  A  Kideon, 
Sunderland. 


Q.  B.  Div.  (Grove  and  Stephen,  JJ.)  March  26. 

ElCX  V.   HOWASD  AKD  IHOTHXX.    (a.) 

Fradiee — Trial — BottHe  wittieee^Etidenee  eontradicU' 
ing  previoue  affidavit^  Diecntion  of  fudgt'-^Common 
Law  Procedure  Act,  1854  (17  <ft  18  Vid.  e.  125),  s. 
82. 

The  q%ie$Hon  whethtr  a  vriineee  4s  hoeiUe  4e  a  queeUon 
for  the  Judge  at  the  trial  enty,  and  will  not  be  reviewed 
an  a  motion  for  a  new  trial. 

If  a  ioitnesB  giwe  evidence  which  amtradide  a  etate* 
ment  made  hy  him  in  an  affidavit  in  a  previoue  action, 
hut  doee  not  ehow  any  hoetiliiy  hy  hie  demeanour, 

Qosste,  whether  the  fudge  ought  to  look  at  the  affidavit 
for  the  purpoee  of  forming  an  opinion  on  the  queetion 
whither  the  witneee  ie  hoeUle. 

notion  for  a  new  trial, 
(a.)  Beported  by  V.  O.  Bvcxn,  Esq.,  Barrlster-at-Law. 


The  action  was  brought  to  recover  a 
certain  piomisaofy  notea.    The  two  ~ 
and  Lees,  were  partners  in  carrying  ou  the 
dub.    Howard  let  Judgment  go  by  *  ' 
question  at  the  trial,  which  took  place 
Coleridge,  C.J.,  and  a  Jury,  was  whether  tiis 
partnership  debt,  or  a  private  debt  incaired 
alone.    A  verdict  was  f onnd  for  the  plahitiff. 

The  motion  was  on  the  ground  {inter  aXio) 
learned  Judge  improperly  refused  to  sllov 
called  by  the  defendant  to  be  treated  by  hUa 
witness  *  under  the  following  eironi 
previously  been  a  Chancery  action 
defendants,  arising  out  of  partnership 
in  that  action  Howard  had  made  an  afildavit 
stated  that  the  only  partnership  debt  due 
one  for  £700,  payable  by  inatalments  over 
On    the  trial  of  the  preeent  action, 
defendant  Lees  called  Howard  aa  a 
evidenoe  contradicting   what   he   had 
affidavit.    Therenpon  counael  propoaed  to 
him  on  the  affidavit^  and  aaked  pennissioa 
Chief  Justice  to  treat  him  aa  a  hoetils 
requeated  hia  lordabip  to  lode  at  the  aflidafit 
aatia^  himadf   of  the  witneaa'a  hoeCllity. 
nothing  in  the  demeanour  of  the  witness 
he  waa  hoatile,  and  the  Lord  Chief  Justios 
at  the  affidavit  or  to  allow  him  to  be  trsaled 
witness. 

Gaineford  Bruce,  Q.O*  (JfeMetmer  with! 
defendant  Lees.— The  case  of  Found  v.  RTtZ 
F.  301,  is  exactly  in  point  to  ahow  that  1 
have  been  examined  on  his  former 
adverse  witness  under  section  92  of  tiie  ( 
Procedure  Act,  1854:  see  alao  CreMwiBv.  ( 
F.  ft.  F.,  at  p.  8.  [The  CounT  referred  to  C 
Kcdee,  7  W.  R.  341,  5  C.  B.  K.  8.  786.] 
bound  to  inform  his  mind  on  the  qnestisai 
witness  ia  hostile.  And,  even  if  his 
question  ia  final,  he  ia  at  any  rate  bound  tDl 
diaoretion* 

McCall,  amicue  ctiftcs.^— In  an 
St.  Leonardo  Shorediteh,  v.  Stinmm  the  i 
called  aa  a  witneaa  for  the  plaintiUs,  and  c 
plaintilEs  proposed  to  croes-examine  hisii 
written  by  himadf.    Fidd,  J.,  rafuaed  (til 
letter.  And,  on  an  application  to  the  T 
for  a  new  teid,  a  rule  waa  refnaed  on  tb9| 
there  waa  no  apped  flrom  the  ruling  of  s  j 
thia  aeetion  of  the  Common  Law  Frocadani*| 

WiUie,  Q.C.,  and  Sime,  for  the  plsiitf  1 
called  upon. 

QaoTB,  J. — ^This  case  has  ralaed  tbe  BOfd  \ 
whether,  suppoaing  there  haa    been  oothlagj 
demeanour  of  a  witneaa  to  ahow  bostilityt  <  ^ 
he  has  on  a  previous  ocoaaion  made  •  < 
statement  can  be  produced  to  aatisfjr  the  ji 
is,  in  fact,  hostile.    On  this  queatioa  I  ' 
greatest  doubt.    It  seems  to  me  that  then  | 
ded  to  be  sdd  on  both  ddea.    The  Oomm* 
cedure  Act  says  that  if,  in  tiie  opfniou  of  I 
witness  provee  adverse,  which  has  b«i  ea 
mean  hostile,  it  may  be  ahown  that  behsishi 
made  a  statement  inoonaiatent  with  Us  pmot* 
And  it  seems  to  me  an  extreoMly  nice  qocstioa  i 
the  Judge,  in  forming  an  opinion  on  the  piMi>1 
fine  himadf  to  what  he  aeea  at  the  trial,  <- 
ho  can  kxik  into  extraneooa  iaM9n,vA\ 
whether  he  can  kxik  at  the  very  evidsoeswUtht 
applying  wanta  to  prove  hIa  right  to  vsi^l 
hand,  it  may  be  said  that  the  woids  of  tl^ 
natorally  mean  whan,  in  the  opinion  ef  tho  I 


VoL  XXXIV.    [M^  15. 1888.]    THE  WEEKLY  REPOBTER. 


533 


HlOS  OOVBT.  OtIBSBBRI  AMD  GvAXOlUfB  OF  MAKOKMnR  V.  QuABDUlfl  OF  ObXBUUC  XJmON.  HlOH  OOURT. 


>Iioid< 


ii  sifoady  hottila  at  th«  trial,  and  that  it  oanoot 
fta  allowable  Ao  show  him  to  bo  hoatilo  by  the  very 
•^ffMeuue  wfaioh  you  deeiie  to  pat  in  when  yon  have 
flriiown  him  to  be  hoftile>  On  the  other  hand,  it  may  be 
tbct  if  thia  oonetrootion  la  adopted,  then  one  ot  the 
Mset  obriooe  modes  of  showing  hoftility  ia  ehnt  ont. 
It  ie,  bowereri  onneeeeiaiy  to  decide  this  question,  as 
is  clear  that  the  matter  is  entirely  in  the  discretion  of 
to  Judge  at  the  trial.  In  Oreetwugh  ▼•  Ecch$  the 
of  WilUams ,  J.,  shows  that,  in  hie  opinion,  the 
to  allow  or  disallow  a  witness  to  be  treated  as 
is  wholly  with  the  Judge.  And  WiUes,  J.,  goes 
and  is  more  explicit.  He  says :  **  Moreorer,  if 
OUef  Justice  had  been  wrong,  I  should  have 
as  at  present  advised,  of  opinion  that  we  have  no 
to  review  that  ruling.  In  order,  no  doubt, 
ivent  the  increase  of  causes  of  new  trial,  the  Lsgis* 
have^  as  it  appears  to  me,  in  terms,  made  the 
of  the  Judge  upon  this  point  absolute  and  there- 
Haal." 

Mr.  MbOall  referred  us  to  a  case  which  is  almost 

lly  this  case,  except  that  there  it  was  a  letter 

of  an  affidavit  on  which  it  was  proposed  to 

a  witness.    There  the  Judge  refused  to 

a*  tiie  letter;  and  the  court  held  that  it  was  a 

entirely  within  his  discretion.    Thus  we  have  one 

decision  and  one  strong  didam.    And  that  is 

anlBoient  to  bind  us. 

I  may  add  that  I  think  there^  good  reason  why 

decision  of  the  Judge  in  an  interlocutory  matter  of 

art  should  be  final.    If  we  were  to  entertain  appeals 

•very  ruling  of  a  Judge  on  incidental  points  arising 

a  trial,  we  should  be  hampering  the  discretion  of 

in  matters  in  which  it  is  important  that  their 

should  be  very  full. 

I  think  that  the  decision  of  the  Lord  Ohief 
on  this  matter  was  final,  and  that  it  cannot  be 


'But: 


Tlwrefore, '. 


ir,  J.^I  am  of  the  same  opfaiicii. 
Jkmhiai  routed. 

floUte  for  the  plaintiit,  B.  A.  B.  2>.  Jfoore. 
*  I     flolidtors  for  the  defendant,  Taylor  A  Taylor. 


<>.  B.  Div.  CMathew  and  A.  L.  Smith,  JJ.)     March  26. 

Otibsbebs  ahs  OuABsiAire  OF  Makghesieb  p, 

GvABsiiKB  ov  (hufsxiBE  TJnioit.  (a.) 

floor  law    IfremovaMity — Break  of  midmoO'^9  A 

40  Ftcf.  c  61.  s.  34. 

>  had  rtoided  a$  nwr9e  at  an  infirmary  in  the 

§hf&r  five  yoarB  toUh  tho  ccsospfion  af  two 

^  Jim  and  thrm  monthi*    By  the  tormt  of  hor 

at   ihi$  infirmary  the  had  eontraeted  to 

whaUoer  dutie§  the  siipsWnlsiulsnt  of  the 

Infirmary  might  order.  Under  the  direeiion  of  the 
f^uintendent  the  had,  during  the  afortmM  periodi  of 
me  emd  Ares  monCAs,  taken  charge  of  certain  paHenie  in 
hoepHai  otMde  the  parish  lecadng  her  effecte  at  the 
f^^firmary  whither  she  returned  when  her  duUee  were 


Sdd,  that  her  abeence  under  theee  eircumelancei  did 
of  esMSfiltits  a  Weak  of  residence. 

Thb  was  a  special  case  stated  by  consent,  and  by  the 
of  A.  L.  Smith,  J.,  under  the  provisions  of  12  k  13 
0.  45,  s.  11.  The  facts,  so  far  as  material  for  the 
of  this  report,  were  as  follows  :— 

The  pauper,  a  single  woman,  was  employed  by  the 

(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 


trusteee  of  the  Manchester  Boyal  Infirmary  as  an  indoor 
resident  nurse,  ftom  November  3,  1873,  to  July  20» 
1878,  when  she  was  discharged  from  their  service. 
Among  the  terms  and  conditions  under  which  she  was 
engaged  was  one  which  obliged  her  to  submit  to  the 
directions  of  a  lady  superintendent,  and  to  undertake 
whatever  duties  might  be  required  of  her,  whether  as 
a  hospital  or  private  nurse.  The  pauper,  during  her 
employment  as  hospital  nurse,  lived  at  the  Boyal 
Infirmary  at  Manchester,  except  for  two  short  interval^ 
vie,  of  five  months  in  1876  and  three  months  in  1877-- • 
when  she  was  sent  by  the  lady  superintendent  to  a 
hospital  at  Newton,  in  the  Prestwioh  Union,  to  attend 
certain  fever  cases.  After  fulfilling  her  duties  there  she 
returned  to  the  Boyal  Infirmary.  A  great  part  of  her 
property  and  efEects  remained  during  her  abeences  in  the 
dormitory  ehe  was  accustomed  to  use.  It  was  the 
practice  of  the  lady  superintendent  to  fill  up  places  so 
vacated  by  nurses,  but  whether  this  had  been  done  in  the 
present  case  was  unknown.  The  hospital  at  Newton  was 
directly  under  the  supervision  and  management  of  the 
authorities  of  the  Manchester  Infirmary.  The  Justices 
made  an  order  to  the  efEsot  that  tiie  pauper's  settlement 
was  in  the  township  of  Manchester. 

The  question  for  determination  by  the  court  was 
whether  the  pauper  had  acquired  a  legal  settlement  in 
the  township  of  Manchester  under  39  ft  40  Yict.  c.  61, 
s.  34. 

Addieon^  Q.O.t  for  the  appellants.^-The  pauper  was 
abeent  for  two  periods  of  time  from  the  hospital,  and  that 
constitutes  a  brsak  of  residence.  The  absence  was  under 
a  contract,  as  in  Beg.  v.  QtapUton^  1  E.  ft  B.  766.  The 
absence  which  has  been  held  not  to  constitute  a  break 
of  reddenoe  must  be  only  temporary  and  voluntary :  Beg. 
V.  Merihyr  Union^  54  L.  J.  M.  0.  12 ;  Beg.  v.  Gloeeop, 
12  Q.  B.  117 ;  Beg.  v.  TFbreesfsr  Union,  22  W.  B.  572, 
L.  B.  9  Q.  B.  340;  Beg.^.BtourMdge  Union^lZ  W.B. 
836,  34  L.  J.  M.  a  179. 

Smyley,  tot  the  respondents,  was  not  heacd. 

Matksw,  J.— I  am  of  opinion  that  there  waa  no  break 
of  residence  in  this  case.  It  is  only  neosssaiy  lor  us  to 
examine  the  ftots  set  out  in  the  special  case,  and  to  con- 
rider  the  alternative  residence  that  has  been  suggested, 
for  this  to  appsar.  The  pauper  acquired  a  residence 
under  an  engagement  at  the  hoepitaL  Under  the  tersM  of 
that  engagement  she  binds  herself  to  undertake  whatever 
duties  she  might  be  ordered  to  discharge.  The  anthorities 
had  a  right  to  order  hn  to  leave  the  hospital,  and  to  go 
to  a  private  iKmse  or  elsewhere.  It  appears  that  she  was 
ordered  in  1876,  and  again  in  the  following  year,  to 
attend  certain  fever  patients  at  a  hospital  away  from 
Manchester,  and  to  remain  there  attending  to  them  lor 
some  months.  Whils  she  was  so  employed  her  wages 
were  peid  her  fkom  the  institution  at  Manchester,  and 
her  clothes  and  efiecte  remained  at  that  institution,  and 
thither  she  returned  after  her  duties  were  ended.  It  is 
clear  that  her  abeence  at  Newton  was  not  for  the  purpoee 
of  reriding,  but  for  the  purpose  of  fulfilling  her  duties 
under  the  contract  of  serrice.  There  was  no  break  of 
residence,  and  the  cider  must  stand. 

A.  L.  Smith,  J.— >The  question  for  us  to  decide  is 
whether,  on  the  facts  set  out  in  the  special  case,  there 
has  been  a  break  of  the  residence  gained  by  the  pauper 
under  the  Poor  Law  Amendment  Act,  1876. 

This  pauper  was  engaged  as  a  reaident  nurse  at  Man- 
chester in  1873,  and  continued  to  rodde  there  till  1878, 
with  the  exception  of  two  periods  during  which  she 
was  absent.  By  section  34  of  the  Act  of  1876  persons 
who  reride  for  tiiree  years  in  a  parish  in  such  a  manner 
as  to  have  acquired  in  each  of  such  years  a  statue  of 
irremovability  in  accordance  with  the  statutes  in  that 
behalf,  shall  be  deemed  to  be  settled  there.    Has  thia 
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paaper  00  resided  P  Under  the  terms  of  her  engagement 
at  the  Bojal  Hospital  at  Manchester  tiie  superintendent 
was  entitled  to  send  her  oat  ttom  time  to  time  to  nurse 
patients  in  primte  houses  or  elsewhere,  and  did,  in 
fact,  so  send  her  out  on  two  occasions.  Mr.  Addison 
contended  that  by  this  engagement  the  pauper  had,  in 
fact,  contracted  to  serre  out  of  Manchester,  and  he  cited 
Lord  Oampbell's  judgment  in  Reg,  v.  SkLpUton,  The 
effect  of  that  judgment  is  that,  if  a  man  having  a 
residence  in  parish  A.  roluntarily  contracts  to  go  into 
parish  B.,  and  not  return,  that  constitutes  a  break  of 
residence.  The  facts  are  different  here.  The  contract 
of  the  pauper  in  this  case  is  to  go  wherever  the  super- 
intendent may  order  as  her  servant.  In  the  case  of 
&eg,  T.  Wcrctskr  Union  the  pauper  had  gone  away  to 
work  outside  the  parish  in  which  he  had  begun  to 
reside — bad,  in  fact,  begun  a  new  residence  for  an 
agreed  period,  as  liord  Blackburn  in  his  Judgment  points 
out.  If  in  that  case  the  pauper  had  been  sent  to  work 
by  his  master  out  of  the  parish  there  would  have  been 
no  break  of  residence. 

Appeal  dUmisaed, 

Solicitors  for  the  appellants,  Johnson  A  Weiherdll^ 
for  A,  Lings,  Manchester. 

Solicitors  for  the  respondents,  Gregory,  Rowdiffss,  (ft 
Co.,  for  Parr,  Badler,  A  Dickenson,  Ormskirk. 


Q.  B.  BiT.  (Mathew  and  A.  L.  Smith,  JJ.)   March  25. 

POLLEXFEX   V.   SlBSOlf.    (d.) 

Practice'^  Writ^PartieS'-' Defendant  firm  oiU  of  Juris- 
didion — Service  on  parintr  temporarily  within  the 
Jurisdiction — Ord.  9,  r,  6. 

Service  of  a  writ  of  summons,  issued  against  a  firm 
out  of  the  Jurisdiction  on  a  member  of  the  firm  who 
happens  to  be  within  the  Jurisdiction,  is  good, 

Semble,  that  judgment  on  such  writ  covld  le  signed 
against  the  firm,  though  egaecution  could  only  issue 
against  the  partner  who  had  been  served. 

This  was  an  appeal  by  the  plaintiff  against  an  order 
of  Wills,  J.,  at  chambers,  setting  aside  the  writ  in  an 
action  and  the  serTice  thereof,  under  the  following 
circumstances  :— 

The  plaintiff  was  a  merchant  in  this  country,  and  the 
defendants  were  a  firm  residing  and  carrying  on  business 
in  the  United  States  of  America,  against  whom  the 
plaintiff  claimed  damages  for  an  alleged  breach  of 
contract.  One  of  the  memberA  of  the  defendants*  firm 
came  over  to  England,  and,  while  In  this  country,  was 
served  with  an  ordinary  eight  days*  writ  issued  against 
his  firm. 

Barnes,  for  the  plaintiff, — This  writ  and  service  are 
good  under  ord.  9,  r.  6.  This  partner  was  empowered  to 
sue  and  be  sued  in  the  firm's  name. 

J,  Edge,  for  the  defendants. — This  was  au  eight  days' 
writ,  and,  if  the  other  members  of  the  firm  wished  to 
prevent  judgment  being  entered  against  them,  they 
would  have  to  enter  an  appearance  within  eight  days, 
which  was  impossible.  The  firm  itself  is  out  of  the 
jurisdiction,  and  the  plaintiff  ia  not  taking  the  proper 
course  to  obtain  their  appearance.  The  note  to  forms 
of  writ  5,  6,  and  7  in  Appendix  A.  to  the  Orders  and 
Bnles  has  no  meaning  if  the  plaintiff  is  right.  This 
mode  of  proceeding  is  inconvenient  and  unjust  to  a 
firm  resident  out  of  the  jurisdiction. 

Mathew,  J. — This  appeal  must  be  allowed.  I  think 
that  the  writ  and  the  service  of  the  writ  were  good.     A 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barrister. at-Law. 


member  of  a  firm  carrying  on  businssi  oat  olj 
dicticii  happens  to  come  within  the  jn 
served  with  a  writ  issued  against  hisfirab 
9,  r.  6,  such  a  writ  ifaay  be  served  ''apoa  I 
more  of  the  partners."    Tiiat  applies  to  f 
as  to  English,  partnerships.    IS, 
name  of  the  firm,  the  names  of  all  ths  i 
been  inserted  in  the  writ,  the  writ  v^\ 
served  on  all  of  them,  and  the  action 
ceeded.  It  is  argued  that  no  appearance  aoiAj 
in  this  case  because  of  the  note  at  the  footo 
of  writ  in  Appeadfac  A.,  Nos.  5,  6,  and  7,  ^ 
that  those  forms  shall  be  used  where  the  ( 
some  or  all  of  the  defendants,  reside  out  i 
diction.    tHiB  lordship  read  the  nota] 
opinion  that  all  that  is  there  intended  J 
forms  are  to  be  used  where  def endaati  1 
jurisdiction  and  it  is  desired  to  serve  IhoM  I 
out  of  the  jurisdiction.    This  service  k  j 
purposes  of  this  action,  against  the  < 
served. 

A.  L.  Smithi  j.— This  question  wooU  ! 
unarguable  if  it  had  not  been  for  the  note  iC| 
the  forms  of  writ  to  which  we  have  heen  ] 
general  rule  under  ord.  9,  r.  6,  is  that  one  ^ 
several  partners  may  be  served.  For  the  ] 
execution  the  rules  are  different.  Under  < 
those  partners  who  are  served  must  appesr  I 
The  rules  are  applicable  to  both  English  ( 
partnerships.  It  is  argued  that  the  note  a' 
the  forms  must  prevent  us  from  upholding  1 
But  the  result  of  those  directions  is  that,  if) 
partner  in  a  foreign  firm  in  this  countiy, 
him  in  the  firm  name.  If  he  can  be  ao  1 
becomes  unnecessary,  unless  to  serve  tba  1 
of  the  firm  in  order  to  get  execution  i 

Serrice  on  this  member  of  the  defendaati 
firm  name  is  good,  and  judgment  011  saAi 
be  against  the  firm,  though  exeentioD  < 
against  the  in^vidual  member  wiio  had  I 

Solicitors  for  the  plaintiff,  J.  A  B.  Qth 

Solicitors  for  the  defendant,  SUhbard,  i 


IN  BANKKUPTCY. 


Q.  B.  Div.  (Cave,  J.) 

£x  parte  Qodfbey,  XnuUs- 
In  re  Posbes  Winslow.  («.1J 

Bankruptcy  Rules,  1883,  r.  259—*'  Bodt  tf^ 
—  Correspondence — Cheque  counter/sit' 

Rale  259  of  the  Bankruptty  R^  ^.JJJ 
thaJt  '•  no  person  shall,  as  against  the  ofomf^ 
trustee,  be  entitled  to  withhold  posseuum  of  m 
account  belonging  to  the  dM>r  or  tft  ^^ 
thereon"  ^ 

Held,  that  the  words  ''books  of  eaff» 
include  letters,  old  cheque  books,  cou»ttrfw*f!f 
and  vouc?ier8  out  of  which  an  aeeount  wigU^ 
manufaeiured. 

AppUcation  by  the  trustee  in  the  bsBbopJ 
Forbes  Winelow  for  an  order  that  eertain  o^ 
retained  by  one  Fryzer,  the  bankropf  •  t^«^ 
might  be  delivered  up  to  him. 

The    documents   consisted    of 
cheque  books,   counterfoils  of  cheque^ 

(«.)  Beported  by  J.  Gbbabd  Lauio,  M-* 
Law. 
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Ex  PABTB  GODFBIT,  TrUBTIB.— Ex  PARTI  FoX,  TrUSTBI. 


High  Oourt. 


to  cUimR  bj  Dr.  Window,  and  wero 

i  Hw  boxM  which  Ftyzn  had  seised  origia- 

:  9ooda,  under  a  dieferess  for  rent.    Fryzer 

to  rutain  these  documents  for  rent  due  to 

I  under  the  special  terms  of  an  agreement 

n  himself  and    Dr.    Winslow  in 

iWherebj,  in  consideration  of  rent  then 

Us  flMking  certain  pajrments  and  doing 

he  was  to  retain   all  the  goods  and 

Winalow  on  the  premises  until  he  was 

■as  dne  to  him. 

order  was  made  in  NoTember^  1885, 
Frjser  dellTered  up  to  the  trustee 
■which  he  maintained  were  ^  "  the  books  ot 
l^ke  bankrupt  in  his  possession.  The  trustee 
\  the  doenments  mentioned  in  the  notice  of 
abaelntelj  essential  to  enable  him  to 
dgate  tbe  debtor's  aftairs.  It  also 
the  debtor,  although  he  had  passed  his 
bad  stoted  at  the  time  that,  without 
ate  retained  by  Ffyier,  he  was  unable  to 
r  statement  of  his  affairs.  But  he  had 
I  as  these  documents  were  forthcoming, 
oded  statement* 


Lit 


tWmiamSf  for  the  trustee.— This  application 
enforce  rule  259  of  the  Bankruptcy 
k which  proTides  that  ''no  person  shall,  as 
|€fflcial  receiTer  or  trustee,  be  entitled  to 
iion  of  the  books  of  accounts  belonging 
r  or  set  up  any  lien  thereon."  These  docu- 
'  widiin  the  section ;  they  are  **  books  of 
In  Sx  parte  BtanhU^  In  re  Toleman,  28 
^13  (%•  D.  885,  a  solicitor's  lien  was  held 
!  the  tmstee  in  bankruptcy. 

for  the  landlord  Fryzer.— The  onus 

these  doenments  are  "  books  of  account " 

J  and  he  has  failed  to  sustain  it.     This 

the  decision  in  In  re  Capital  Fire  In- 

'  iion^  32  W.  K.  260,  24  Gb.  D.  408, 

of  Appeal  acknowledged  a  solicitor's 

\  aa  against  the  ofllcial  liquidator. 

WaUanu  repUed. 

J  am  of  opinion  that  this  application  must 

Although  it  may  be  desirable  that  the 

haTO  possession  of  these  documents,  in 

him  to  investigate  the  debtor's  affairs,  I 

ik  there  is  any  power  in  the  court  to  order 

dellTered  up.    Bule  259  specifically  refers  to 

account."     It  is  a  strong  rule,  and  takes 

creditors  rights  which  they  would  otherwise 

must  be  construed  strictly,  and  in  no  case 

extended  to  mean  letters,  old  cheque  books, 

]  cheques,  and  Touchers,  out  of  which  the 

manufacture  an  account. 

t  re/tued,  with  cosfs. 

r  the  truster,  (7.  J.  Cole, 

I  lor  Fryzer,  the  landlord,  Valpy,  Chaplin ^  db 


Q.  B.  Dir.  (CaYe,  J.)  Feb.  19, 

£x  parte  Fox,  Trustee. 
In  re  Shxtit.  (a.) 

BanJeruptcy  —  Preferential  dehte  —  Wagee  —  Interim 
receivers-Receiving  order — "Four  fnontha  he/ore  the 
date  of  the  receiving  order  ^ — 2*7ie  Bankruptcy  Act, 
1883(46  A  47  Vict.  c.  52),  s.  40,  auh-aeetion  {1)-^ 
PracHce  —  Trustee  oljeding  to  official  receiver's 
accounts — Bankruptcy  Rules,  1883,  r.  249. 

The  preferential  claim  of  a  clerk  or  servant  for  wages 
or  salary  under  section  40,  sulnsection  {i)  of  the  Bank- 
ruptcy  Actt  18889  "  in  respect  of  services  rendered  to  the 
bankrupt  during  four  months  before  the  date  of  the 
receiving  order"  must  rdate  to  the  four  months  next 
before  the  date  of  tJte  receiving  order. 

Where  the  court  heu  appointed  an  interim  receiver 
of  <As  bankrunfs  property  prior  to  making  the  receiving 
order,  ^  the  date  of  the  receiving  order "  m  section  40 
tneanSt  and  musit  be  read  as,  "the  date  of  the  appoint  ^ 
ment  of  the  interim  receiver.*' 

Semble,  that,  where  a  truetee  objects  to  the  account^ 
rendered  to  him  by  the  official  receiver  he  should  proceed' 
under  rale  249  of  the  Bankruptcy   Rules,   1883,    by 
reporting  the  matter  to  the  Board  of  Trade,  and  should 
only  apply  to  the  court  if  dissatisfied  with  the  <Ktion 
of  the  Board  of  Trade  under  that  rule. 

Motion  by  the  trustee  in  the  bankruptcy  of  G.  Smith 
calling  upon  the  official  receiver  to  show  cause  why  he 
should  not  pay  OTsr  to  the.  trustee  certain  sums  of' 
money  which  the  official  receiTer  claimed  to  retain  in 
respect  of  payments  made  by  him  to  clerks  and  work- 
men of  the  debtor. 

The  petition  was  presented  on  t!ie  6th  of  March,. 
1885,  On  the  Idth  of  March  the  offloial  receiver  was 
appointed  interim  receiver  of  the  debtor's  estate  ;• 
and  the  debtor's  business  and  works  were  then 
dosed,  the  hearing  of  the  petition,  as  the  debtor  was 
tiien  in  Australia,  being  fixed  for  the  9th  of  July.  On 
the  9th  of  July  the  iiearing  was  adjourned  to  the  21st 
of  August,  on  which  day  the  debtor  was  adjudicated 
bankrupt,  and  the  offloial  receirer  was  appointed  re- 
ceiver of  the  bankrupt's  estate.  The  offloial  receiver 
then  paid  in  full  some  of  the  clerks  and  workmen  of  the 
bankrupt  whose  wages  had  accrued  due  during  the  four 
months  prior  to  the  13th  of  March,  the  date  of  the 
interim  receiving  order. 

On  the  20th  of  October  Fox  was  appointed  trustee  of 
the  bankrupt's  estate;  and,  being  of  opinion  that 
only  wages  due  for  the  four  months  next  before  the 
date  of  the  actual  receiving  order — that  is  the  2l8t 
of  August — were  payable,  he  applied  to  the  court  for 
an  order  on  the  offlcial  receiver  to  repay  the  pre- 
ferential payments  he  had  made. 

Wedderburn^  for  the  trustee,  in  support  of  the 
motion. 

Muir  Mackenzie,  for  the  offlcial  receiver. 

The  arguments  axe  Tery  fully  noticed  In  the  judgment. 

The  foUovring  cases  were  referred  to : — Ex  parte 
Colly er.  In  re  Cowell,  2  Mont.  &  Ayr.  29;  Ex  parte 
Sanders,  In  re  Green,  2  Mont.  &  Ayr.  684. 

Oatb,  J.—The  question  in  this  case  turns  first  upon 
the  construction  of  sub-section  (1)  of  section  40  of  the 
Bankruptcy  Act,  1883,  which  provides  that  "  In  the 
distribution  of  the  property  of  the  bankrupt  there  shall  be 
paid,  in  priority  to  all  other  debts,  all  wages  or  salary 
of  any  clerk  or  servant  in  respect  of  serTices  rendered 
to  the  bankrupt  during  the  four  months  before  the  date 
of  the  receiving  order  not  exceeding  £50."    Kow  the 


(a.)  Reported  by  J.  Gxbari>  Laixo,  Esq.,  Barrister-at- 
Law. 
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HiaH  Court. 


Ex  PABTi  Fox,  Tbustbi. 


^quMtion  is  what  is  the  moaning  of  the  worda  "  aerrioes 
rendered  to  the  bankrupt  daring  the  four  months  before 
the  date  of  the  reoeiTing  order."  On  the  part  of  the 
applicant  it  is  said  that,  taking  those  woids  in  their 
natural  meaning  and  in  the  order  in  whioh  they  are  used, 
they  must  be  serTiees  rendered  to  the  bankrupt  during 
the  four  months  before  the  date  of  the  reoeiTing  order, 
and  if  they  are  rendered  during  a  period  outside  that 
term  they  are  not  within  the  Aot.  On  the  other  hand 
4t  is  said  all  that  is  required  is  that  they  should  be 
aerrioes  rendered  to  the  bankrupt  before  the  date  of 
the  reoeiTing  order  and  during  f6ur  months ;  that  is  an 
InTersiou  of  the  order  of  the  words  and  it  certainly  pro- 
duces an  excessiTely  awkward  expression.  If  we  turn  to 
the  old  Aet  of  1869,  we  find  the  expression  was  "  not 
exceeding  four  months.**  If  that  had  been  the  language 
here,  there  would  hafe  been  no  dii&oulty  in  this  case. 
That  language  has  been  altered  to  **  four  monDis  before 
the  date  of  the  reoeiTing  order."  I  confess  there  seem 
to  haTO  been  needless  diffloultles  imported  Into  the  Aot 
by  a  bad  selection  of  words.  But,  looking  at  the  sub* 
.section  with  a  Tlew  to  get  at  what  the  real  meaning  of 
4t  is,  I  cannot  help  coming  to  the  condnsion  that  it 
means  what  Mr.  Wedderbum  contends  for— Tic,  the 
wages  must  be  due  in  respect  of  serTioes  rendered  to 
•the  bankrupt  during  the  four  months  next  before  the 
date  of  the  reoeiTing  order,  and  if  that  date  be  August 
-21,  then  these  serrices  were  not  rendered  during  the  four 
months  next  before  August  81,  and,  therefore,  it  seems 
to  me,  putting  the  best  construotion  I  can  upon  need- 
lessly difficult  language,  that  the  first  contention  on 
behalf  of  tiie  applicant  is  right. 

Then  Mr.  Mackenzie  takes  a  second  point,  and  says, 
•<  Well,  but  what  is  the  date  of  the  reoeiTing  order  f  *' 
In  this  case  there  was  a  petition  presents  upon  the  6th 
of  March,  and,  if  things  had  followed  their  ordinary 
course,  in  all  probability  a  reoeiTing  order  would  haTc 
4>een  made  on  the  13th  of  March,  but,  inasmuch  as  the 
defendant  was  in  Australia,  the  6th  of  July  was  fixed  for 
the  hearing  of  the  petition.  Then,  in  order  to  aToid  the 
^difficulties  that  might  haTe  arisen  by  leaTing  the  estate 
unprotected  during  that  period,  an  order  was  made 
Appointing  the  ofBcial  recdTor  interim  reoelTcr.  That 
order  was  mnde  on  the  13th  of  March.  Mr.  Mackenzie 
contends  tiiat  he  is  entitled  to  regard  that,  in  the  cTents 
which  haTe  happened,  as  being  tlie  date  of  the  reoeiTing 
^rder.  It  is  certainly  Tcry  difficult  to  understand  the 
language  of  the  Act.  It  says,  **  During  the  four  months 
l^efore  the  date  of  the  reoeiTing  order,"  and  there  is  the 
reoeiTing  order  dated  August  81. 

On  the  other  hand,  if  one  were  to  hold  that  this  is 
the  true  construction  of  the  Act,  one  does  away  with  all 
the  benefit  which  artizans,  serrants,  and  clerks  were 
intended  to  deriTc  under  the  Act.  For  it  is  obTious 
that,  if  the  making  of  a  reeeiTing  order  is  put  off  from 
time  to  time,  it  may,  as  here,  be  put  oil  at  last  for  so 
long  a  time  after  the  i^pointment  of  an  interim  re- 
^seiTer  that  they  could  not  get  any  wages  at  all  under 
section  40.  Now  why  should  th^  be  placed  at  that 
^laadTantage  f  Looking  at  the  Act  it  seems  to  me  the 
meaning  of  it  is  pret^  dear.  So  long  as  the  actual 
receipts  of  the  business  are  not  interfered  with,  the 
serTants  can  go  and  get  their  wages  from  time  to  time 
as  they  fall  due.  The  dark  can  get  his  wages  monthly, 
if  paid  monthly,  quarterly  if  paid  quarterly,  and  so  on. 
If  he  does  not  choose  to  get  them  at  those  InterTals  he 
must  take  the  consequences  if  it  so  turns  out  at  the  time 
when  the  recdpts  are  taken  out  of  the  hands  of  the 
bankrupt  that  there  is  more  than  four  montha'  wages 
^wing  to  him.  The  proper  time  whioh  common  sense 
would  seem  to  say  should  be  fixed  appears  to  me  the 
time  when  the  reoeipts  are  taken  out  of  the  hands  of 
the  bankrupt.  Up  to  that  time  the  serrants  may  go  to 
the  master  and  demand  their  wages.  If  they  are  not 
paid  th^  can  bring  an  action  against  him,  and,  haTing 


thsl 


brought   an    action    against'  htm    sad 
judgment,  they  can  proceed  to  lery  ea 
property.    The  moment  anything  in  the 
order  for  a  reoeiTcr  is  made,  wbettet  it  i 
order  or  the  appdntment  of  an  interim 
moment  the  serrants  are  in  an  enttrdy 
They  cannot  get  the  money  from  the 
he  is  no  longer  in  ieodpt  of  the  proftti 
pay  them.      They  cannot    get   the 
interim  recdTcr,  because  the  interim 
haTe  got  nothing  to  pay  yon  with.   I 
recdTcr.    I  wiU  continue  to  pay  your 
tinue  to  serTe,  but,  as  to  past  debts,  I 
with  them  at  all."    Why  shoold  they, 
oumstanoes,  be  deprfTod  of  thdr 
The    business   has   been  carried  on   for 
of  the  creditors,  undoubtedly ;  but  they 
not  been  the  cause  of  the  delay,  nor  sis 
preTcnt  it.    Yet  it  is  sdd  that,  without 
thdr  own,  they  are  to  be  deprlTcd  of 
lature,  it  Is  shown,  intended  to  glTC  then. 
fees  I  cannot  help  sedng  that  it  b  not 
accordance  with  the  aotud  language  d 
that  the  date  of  the  recdTing  order  nsi 
the  order  iqppdnting  an  interim  reoslTec 
at  the  difficulties  whidi  surround  a  litend 
and  construction  of  the  Aot,  I  cannot  help 
that  Is  what  tbe  Legislature  must  hate 
that  they  must  haTC  intended  by  the 
mean  an  order  which  would  take  the 
hands  of  the  ddytor,  and  would  leaTs  him 
power  of  satlsfjing  these  partionlar  daim. 
that  this  is  doing  some  Tiolenoe  to  the ' 
statute,  but  It  seems  to  me  in  acoordaaos 
of  It ;  and,  though  with  a  considerable  si 
and  hedtation,  I  come  to  the  oondnaioBtM 
proper  construction  to  be  placed  on  the ' 
being  so,  of  course,  it  would  follow  that  ttb 
should  be  dismissed. 

But  I  should  like  to  aay  a  few  worIs  villi 
the  other  point,  a  point  of  praetiee.   It 
without  doubt,   that  there  la  power  of 
receiTer,  and  that  that  power  oan  be 
court  under  the  generd  dauaes  of  the 
one  must  dways  look  and  aee  whethsi^ 
generd  clauses  that  apply  to  ererybody,  ' 
clauses  intended  to  ded  with  any 
for  where  a  spedd  course  of  prooedi 
with  regard  to  any  particular  thing,  that 
cedure  must  be  followed,  and  not  the 
the  generd  clauses.    The  course  pdntd 
seems  to  me  Tery  oouTenlent.    T^t  rols 
first  place,  that  the  olBdd  receiTer  shsll 
trustee.    He  does  that,  and  hands  om  t 
admits  he  has  In  his  poasosrion.    Then  it 
there  Is  a  difference  between  them.    Ths 
satisfied  with  the  aooonnt  fnmlahed  to  Ub 
receiTer,  and  thinks  he  has  been  cieditfaif 
certain  sums  wliidi  he  ought  not  to  ksw 
Thereupon  sub*seetion  3  of  the  rule  mp  1~ 
to  the  Board  of  Trade.    It  is  dediable  tfad 
tion  should  be  made  In  the  ficst  plse^ 
offidd  reodTcr  is  an  officer  of  the  Bosri  of 
because  this  part  of  his  duty— the  reediiir 
and  accounting  for  them — ^is  one  wdeh  t^  " 
within  the  Jurisdiction  of  the  Board  of  IM^ 
of  the  administratlTe  budness  under  ^^ 
upon  it  is  Tery  conTcnient  that  the  ■mm'^]^]^ 
say,  should  be  appUed  to.    It  b  bsidlj  W 
case  of  difficulty,  the  offidd  reedier  voakl 
himself  to  act  without  haTing  fortified  Usmc 
opinion  of  the  Board  of  Trade.    Erea  if  l«  ^ 
desirable  that  application  should  be  msds  tott 
of  Trade  to  know  whether  they  do  «*■* 
and  adopt  the  dew  taken  by  the  ofloiv  ^^ 
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ttty  do  Bot»  then  thare  it  a  ainple  ooone  to  bo  taken— 

tt«grotU  upon  him  to  refnnd  this  money.  If  tbej  think  it 

ii  a  COM  when  he  ahonld  be  oalled  npon  to  refund  it 

jpetionaUy,  or  provide  it  from  other  soaroei  and  pay  it  over, 

!   "ttuBj  so  eay.    If  they  do  adopt  the  aotkm  of  the  offloial 

;   seeeiver,  then  I  agree  with  Mr.  ICaokensie  that  Motiott 

j   101  'pfOTidee  a  very  oonvenient  mode  of  raieinff  the 

r  ^neetion,  or  calling  npon  the  oiftoial  recelTer  or  the  Board 

\  it  Trade  to  ihow  caa&e  why  this  sum  of  money  should 

•ot  be  paid  oyer.    That  oouise  has  this  adTsntage  that, 

'^ighenerer  the  Board  of  Trade  declines  to  support  the 

of  the  official  reoeiYer.  the  matter  is  set  right 

it  any  expense  being  incurred,  or  any  waste  of 

( of  the  estate,  and  no  legal  prooesdings  are  takeni 

[§|M  no  costs  are  incurred  nntQ  the  parties  really  do 

f  that  they  are  at  issue  npon  some  particular  pioint. 

V.  it  Is  not  necessary  to  dedde,  with  regard  to  this 

lonlar  ease,  whether  the  proper  course  was  taken  or 

J  and  I  do  not  propose  to  do  so.    All  I  say  is  that 

I  course  which  ought  to  be  adopted  in  a  similar  case, 

» the  trustee  objects  to  the  account  rendered  to  him 

B  official  receiver,  is  that  the  trustee  should,  first 

1],  go  to  the  Board  of  Trade,  and  apply  to  them  for 

,    If  he  fails  to  get  relief  fkom  them  he  may  then 

to  this  court,  and   ask   to  have   the  question 

JToliiOis  di$miss€dt  wUh  eotU. 
'  HoUoitor  for  the  trustee,  J.  EiU. 
SoUeltor  for  the  olQdal  reoeiTer,  W,  W.  AidriJge. 


Qoutt  ef  flupeaU 


Tiom  Chan.  Div. 


Feb.  84. 


Apollikabib  Co.  v.  Wusoir.  (a.) 

-/fi;aiiidiof»— Afofion  hy  third  paHy  redding 
abroad  to  dtBmUvt^Semriiyfw  oovU  of  moUon* 

infuneHcn  hatnng  heen  granted  to  retrain  the 

fmdanU,  who  were  carriere,  from  j^arUng  with  goode 

|«A«eA  infringed  a  trade^markt  the  owner  of  the  goodie 

ffmdent  out  of  the  juriadidUm^  gave  notice  of  motion  for 

^l&trty  to  remove  the  goods,  and  that,  if  iMcesf ary,  he 

wdght  he  added  a$  a  defendant. 

EM  {affirming  tJie  decision  of  Baoon,  V.C.),  that  he 
mail  give  security  for  the  costs  of  tJie  motion,  as,  in  the 
noUoM,  he  stood  in  (he  position  of  a  plaintiff. 

Appeal  from  an  order  of  Bacon,  Y.O. 

The  aetion  was  brought  for  the  purpose  of  restraining 
!  Ihs  defendants  from  parting  with  the  possession  of 
bottled  mineral  waters,  bearing  labels  infringing  the 
plaintiffs'  trade-mazk.  The  defendanti,  who  were  steam- 
ahip  owners  at  Hull,  and  carriers  of  goods,  alleged  that  they 
bad  received  the  goods  at  Hamburg,  consigned  for  New 
York,  and  that  the  cases  were  at  fliUl  on  their  way,  and 
inopened.  On  the  20th  of  October,  1885,  an  injunction 
vas  granted  by  Bacon,  V.O.  On  the  15th  of  December, 
Soberer,  who  resided  in  New  York,  and  claimed  to  be  the 
owner  ot  the  goods,  gave  notice  of  motion  for  liberty  to 
le-ahip  the  goods  to  Hamburg,  he  undertaking  uot  to 
aeU,  or  otherwise  deal  with  them  within  the  Jurisdiction, 
and  that,  if  neooasary,  he  might  be  added  as  a  defendant 
to  the  acUon.  On  the  23rd  of  December,  the  plain tifls 
appliad  that  tScherer  might  be  ordered  to  give  aecnrity 
for  the  costs  of  the  motion,  and  Bacon,  Y.C,  ordered 
him  to  find  security  by  bond  in  the  penalty  of  £100  to 

[a«)  Beported  by  H.  F.  Ambdboz,  Esq.,  Barriater*at- 
Law. 


answer  the  oosta,  until  whioli  the  motion  was  not  to  be 
brought  on. 
Scherer  appealed. 

Millar^  Q.O.,  and  W.  N.  Lawson,  lor  the  appelbml.— 
Hie  action  affects  Scherer's  proper^,  and  he  is  bound 
to  defend  it,  and,  therefore,  although  resident  abroad,  ha 
ought  not  to  be  required  to  give  security :  WeMetu  v. 
BiUam,  8  De  O.  Jb  Sn.  516.  At  any  rate  on  giving 
security,  he  ought  to  be  added  as  a  party  defendant  to 
the  action,  aa  was  done  in  VavasseurT*  Krupp,  87  W.  B. 
176,  9  Oh.  D.  361. 

Marten,  Q.O,,  and  J.  OtMer  tot  the  defendants,  were 
not  called  on. 

OoTTOK,  L.J.— The  only  question  we  have  to  deal 
with  here  is,  whether  the  appellant  ought  to  give 
security  for  costs  of  a  motion  which  he  has  made  to  be 
admitted  a  party  to  the  action  that  he  may  claim  the 
property  in  dispute  as  his.  We  cannot  assume  that  on 
the  hearing  of  that  motion  any  of  the  facto  that  are 
alleged  will  ultimately  be  proved,  and  the  appel- 
lant is  coming  forward  as  an  actor.  Just  as  if  be 
were  in  the  position  of  a  plaintiff  seeking  to  enforce  at 
against  the  other  parties  to  the  action  ^  right  which 
he  claims.  It  will  be  an  entirely  difBerent  question 
what  ought  to  be  done  with  his  oosto  if  and  when  ha  to 
made  a  party.  All  we  have  to  deal  with  now  to  wliether 
security  has  been  properly  ordered  to  be  given  for  the 
costo  of  thii  motion,  whtoh  to  not  a  motion  made  against 
him,  but  by  him*  In  my  opinton,  at  he  is  out  of  the 
Jurisdiction,  the  Judge  was  right  in  ordering  him  to 
give  security  for  those  costs.  What  ought  to  be  done 
as  to  hto  costo  at  a  defendant,  if  he  to  added  at  a 
defendant,  or  as  to  the  oosto  of  any  counter-claim 
which  he  may  set  up,  are  questions  which  may  be 
decided  if  and  when  they  arise. 

BowBir  and  Fbt,  LJJ.,  were  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  Scherer,  John  W.  8ykes, 

Sdlidtoii  for  the  plaintiils,  Janson,  Oohb,  Peareon,  dl 
Ob. 

Solicitors  for  the  defendanto,  Pritchard  S  Sons. 


From  Chan.  Dlv. 


Feb.  84. 


UhITXD  TSLEPHOITE  Co.  V,  BlflSAKO.   (a.) 

Pradice-^Appeal   against   injundion — Bankruptcy  of 
appellantS'^Seeurity  for  costs  of  appeal. 

The  appelianie,  afttar  thoy  had  given  noUcs  of  appedi 
againet  an  it^undion  reetraining  thmn  from  seUmg  or 
using  certain  machines  as  being  an  infringement  ^  the 
plaintiffs  patent,  were  adjudicated  hanhruj^,  the  offloial 
receiver  acting  as  trustee  in  the  bankruptcy. 

Held,  thai  the  appeOanU,  being  still  intereeted  in  being 
relieved  from  the  injandion,  were  entiUed  to  proceed  with 
the  appeal  on  condition  they  gave  security  for  coiff,  and 
that  the  official  receiver  might  also,  on  making  himself 
a  party  to  the  proceedings,  proceed  with  the  appeal, 
failing  which  the  appeal  should,  after  fourteen  days^ 
stand  diemissed  without  further  order,  but  without 
costs. 


In  an  action  to  restrain  the  infringement  of  a  patent. 
North,  J.,  granted  an  injunction  against  the  defendanto, 
ordered  them  to  deliver  up  certain  Instrumento  which 
constituted  infringemento,  with  an  inquiry  as  to  damages, 

(a.)  Beported  by  H.  F.  Axroaos,  Esq.,  Barriater.at- 
Law. 
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and  payment  \>y  the  defendant!  of  the  amount  wUcli 
Bbould  be  fonnd  dae.  The  Judgment  wag  delivered 
just  before  the  Long  Vacation,  but  Nbrth,  J,,  postponed 
giving  hie  leaaoaa  witil  later,  and  aa  yet  the  reafons  had 
not  been  given. 

The  defendants  appealed,  the  notice  of  appeal  being 
dated  the  23rd  of  September,  1886. 

On  the  4th  of  Deoember  the  defendants  became  bank* 
rapt.    Ko  trustee  had  been  appointed. 

On  the  I9th  of  February,  18S6,  the  plaiatifls  gave 
notice  of  motion  to  the  solicitor  of  the  defendants  and 
the  official  receiver  that  tha  appeal  might  be  diwnisied 
for  want  of  prosecution. 

AsUm^  Q.0,9  and  MitkUm,  in  support  of  (ha  motion. 

Claud  Plumpiret  for  the  defendants,  contended  that, 
until  the  reasons  for  the  Judgment  were  known,  it  was 
impossible  to  dadde  whether  the  appeal  was  advisable 
or  not. 

OoTTOHy  L,J. — ^This  case  is  of  a  novel  description.  At 
the  trial  of  the  action,  Just  before  the  Long  Vacation, 
Judgment  was  gifen  restraining  the  infringement  of  a 
patent,  and  ordering  deUvery  up  of  articles  made  in 
infringement  of  it.  The  Judgment  was  pronounced,  but 
the  learned  Judge  postponed  giving  his  reasons,  and  has 
not  yet  given  them.  The  defendants  gave  notice  of 
appeal,  and  set  down  the  appeal.  After  this  they  became 
bankrupt.  The  in  junction  affected  both  the  persons 
and  the  property  of  the  defendants.  The  official  receiver 
is  interested  in  the  question  as  affecting  the  trade 
property;  the  bankrupts  aYe  still  interested,  for  the 
injunction  restrains  them  from  selling  a  particular  class 
of  machines,  and  if  they  broke  that  injunction,  they 
might  be  sent  to  prison.  The  Injunction^  therefore, 
interferes  with  their  future  power  of  gaining  a  livelihood, 
end  they  have  an  interest  in  being  relieved  from  it. 
We  have  ascertained  from  North,  J.,  that  he  will  be 
prepared  to  give  his  reasons  within  a  short  time,  and  the 
question  is— What  is  the  proper  order  under  these  droum- 
stances  P  The  bankrupts  alone  conl4  not  be  allowed  to 
proceed  with  the  appeal  without  giving  security  for 
costs.  If  the  bankrupts  had  no  interest  in  the  appeal, 
the  proper  order  would  be  to  dismiss  the  appeal,  unless 
the  official  receiver,  within  a  limited  time,  made  himself 
a  party.  We  think  that  the  right  order  will  be  that 
unless,  within  fourteen  days  from  North,  J.,  giving  his 
reasons,  the  bankrupts  give  security  for  costs,  or  the 
official  receiver  makes  himself  a  party  to  the  proceedings, 
the  appeal  shall,  without  any  further  order,  be  dismissed, 
without  costs.  If  the  bankrupts  give  security,  and  the 
official  receiver  does  not  make  himself  a  party,  the  appeal 
will  proceed  as  that  of  the  bankrupts  idone;  if  the 
ofQoial  receiver  makes  himself  a  party,  and  the  bankrupts 
do  not  give  aeourity,  the  appeal  will  proceed  as  that  of 
the  oiBdal  feceiver  alone. 

BowBN  and  Fbt,  L. JJ«,  concurred. 

Minutes  of  order. — ^That,  upon  the  defendants  giving 
security  in  £100  for  costs,  the  defendants  be  at  liberty 
to  prosecute  their  appeal,  notwithstanding  their  bank* 
ruptcy. 

In  default  of  the  defendants  giving  such  security 
within  fourteen  days  after  North,  J.,  shall  have  given 
his  reasons  for  tiie  said  Judgment,  or  the  official  receiver 
procuring  and  serving  upon  the  plaintiffs  within  the 
time  aforesaid  an  order  giving  him  leave  to  carry  on 
and  prosecute  the  appeal,  order  that  the  i^peal  do 
stand  dismissed  without  further  oider,  bat  without 
coats. 

Solicitors  for  the  plaintiiEs,  Waterhouie,  PTinUrhothamt 
tk  Harrison* 

Solicitor  for  the  defendants,  (7.  E.  Boberisan. 


Bankruptcy. 

ExparU  BLurcHErr.  (a,)] 
Jb^  re  SizLDTG. 

Bankruj^  notice  —  Fitud  fudgnmi  ^ 
/udgmmi  or^dihr^BahbrupiGy  Ad,  If 
Vid.  e.  M),  a.  4,  iuUmUon  I  (g.). 

Th9  assignee  of  a  creditor  toTio  has 
fudgment  is  not  a  person  entitled  to  issue 
notice  against  the  judgment  debtor  under 
eub'Sectum  I  (g.),  of  section  4  0/  the  " 
1883. 

Bx  parte  Woodall,  88  IT.  E.  774,  13 
commented  on  and  explained. 

Appeal  by  Thomas  Blaachett  from  aa 
Begiatrar  Haalitt  extending  tiie  tioM  of 
notice  unto  trial  of  action  for  recovery  of  ~ 

The  reapondent  KeeUng,  the  debtor,  y 
of  two  bills  of  exchange,  upon  which  J 
obtained  by   a  cndltor   Llokorish,  who 
quently  aasigned  the  billa  to  Sari,  and 
assigned  them  to  Blanohett,  the  piesent 

It  was  a  matter  of  dispute  between  the 
whether  there  had  been  any  arrangement 
debtor  and  Lickerish  or  Sari  not  to  issue 
whether  or  not  Blanohett  waa  oognizsnt  of 
arrangement. 

Notice  had  been  given  te  the 
assignment  of  the  judgment,  and  Blancbetk 
leave  to  issue  execution. 

Sabsequentiy  he  served  a  banknq^tcy 
section  4,  sub-section  1  (9.),  of  the  Bankzaptof 
upon  the  respondent,  and  it  was  with 
notice  that  the  registrar  had,  upon  the 
application,  extended  the  time  for  complTing  1 
notice  under  the  power  given  by  section  105  (| 
121  of  tiie  Act. 

Against  this  order  Blanohett  now  appeskl 

Cooper   Willis,   Q.C.  (Singwood  with  I 
appellant  Blandliett— Aa  assfgnee  of  the  ] 
the  appellant  has  the  same  **  legal  and  < 
aa  the  assignor  had  against  the  debtor:  Je 
1878,  s.  85,  sub-seotion  6;  lis  re  Wot 
774,  13  a  B.  D.  479 ;  In  re  Milasi 
38  W.  B.  601,  86  Oh,  D.  587, 

Winslow^  Q.C.  (H,  Eeed  and  B.  Winsleii 
for  the  d^tor.— The  creditor  who  hai  '^ 
Judgment  is  the  person  who  must  serve  the  1 
is  to  create  the  act  of  bankruptcy.  Hie  1 
not  such  a  person :  In  re  ffaetingSt  Ex  parU^ 
W,  K.  440,  14  Q.  B.  D.  189.  The  ;  "* 
WooddU  applies  only  to  exeeatoia,  not  ts  1 

Cooper  WiUis^  Q.C.^  replied. 

Lord  EsHXR,  M.R.— In  this  case  a  oMdifeor 
Judgment  against  a  debtor  upon  two  UOsof 
After  Judgment  he   assigned  these  HOs  ' 
person,  who  asmgned  them  in  turn  to  the 
lent,  and  thereupon  the  appellant  served  s 
the  debtor  under  sub-seotion  1  (g.)  of 
Bankruptcy  Act,  1888,  which  says :— **  H  s 
obtained  a  final  Judgment  against  biai  (Ihe 
any  amount,  and  execution  thereon  not  "^ 
stayed,  has  served  on  him  in  Engiasd,  or, 
the  court,  elsewhere,  a  bankruptcy  notiee 
Act,'*  certain  consequences  shall  loUov.   Tbe 
upon  an  application  f6r  extension  of  tiii^' 
the  matter  until  after  trial  of  the  fnaee 
between  the  debtor  and  the  original 


^i 


enfiiBr. 


(a.)  Beported  by  SPBfont  L.  Hduum^  Bq«r  ^ 
at-Law. 
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•  question    here   raised   ia   whether    the    appellant   is 

a  penon  who  can    serre  a  bankmptoy  notice  under 

the  proYition  in  qnestion.    Doea  the  appellant  come 

■  vitbin   the  terms  of    a  creditor    who    has    obtained 

^.t  final  judgment  P     That  he   is    so  in  any    direct 

'Imss  it  is  impoMiUe  to  contend*    The  words  must 

At  SBlarged  to  include   such  a  person  as  an  assignae 

this   ease.     Tha   authority   quoted   for   such   an 

nent  is  Jn  re  WtnddlL    There  the  court  ex* 

the  words  so  as  to  apply  to  an  executrix  or 

listiatrtx  of  a  deceased  creditor  who  had  obtained 

jadgmant.    If  so  extended,  it  is  contended 

they  ought  to  be  so  enlarged  as  to  indude  the 

it  applicant      The  words  of  Lindl^,  L.J.,  are 

on  where  he  says,  "  for  all  practical  purposes  a 

who  has  obtained  leave  to  issue  execution  on  the 

itis  within  the  provision"  (13  Q.  B.D..at  p.  488). 

to  me  that,  in  citing  this,  as  in  citing  all  cases, 

i  to  endeavour  to  find  out,  not  whether  the  mere 

coincide  with  the  present  case,  but   upon  what 

pie  the  Judgment  upon  those  facts  was  founded ; 

seemed  to  me  that  the  court,  in  In  re  Woodall, 

led  its  Judgment  upon  the  principle  that  these 

would  extend  to  personal  representatlTes  of  the 

or  by  devolution  of  law.    Its  authority  seemed  to 

ai  to  go  no  further.    But  I  have  taken  the  opportunity 

sf  inquiring,  during  the  interval,  of  the  judges  who 

Anned  that  court  upon  what  principle  they  then  acted, 

od  they  all  agree—and,  as  we  are  unanimous  on  the 

yment  occasion,  this  may  be  taken  as  the  Judgment  of 

the  full  Court  of  Appeal— that  the  words  of  this  sub- 

Netion  are  confined  to  the  creditor  himself,  and  to  those 

n47  who  are  representatives  of  the  creditor  by  process 

If  law.    We  are  all  agreed  that  to  carry  them  further 

■mild  be  extremely  dangerous,  and  by  the  authority, 

ihaeCore,  of  the  whole  court  this  sub-section  does  not 

V|»  ^yofid  the  case  of  personal  representatives.    In  this 

l«Mb  therefore,  the  sppellant  is  not  such  a  creditor  as  is 

I  ttmia  described.    The  registrar  had,  then,  no  author!^ 

^togaat  an  order  giving  any  sanction  to  a  proceeding 

jMw*  as  the  present  appellant  had  taken,  it  not  being 

jliasttsr  which  he  had  any  jurisdiction  to  entertam. 

BowxK,  L.J.— I  am  of  the  same  opinion.  The  ques* 
Hon  before  us  is  whether  the  present  applicant  is  within 
the  description  given  by  sub-seotion  1  ig,)  of  section  i 
aC  the  Bankruptcy  Act,  1883<-namely,  as  "  a  creditor 
wlio  has  obtained  a  final  judgment  against  a  debtor." 
Be  admits  that  he  was  not  himself  suoh  a  creditor,  but 
dleges  that,  as  the  assignee  of  such  a  creditor,  he 
stands  in  such  a  one's  place,  and  is  entitled  so  to  do  by 
vtitae  of  the  assignment,  and  he  contends  that,  by  a 
Sbersl  interpretation  of  this  section,  he  ought  to  be  so 
oonddered.  When  deaUng  with  liberal  interpreta- 
tions we  must  understand  what  class  of  statutes  we 
^ve  under  consideration.  liberal  interpretations 
•ugfat  not,  I  think,  to  be  given  to  clauses  defining 
^ttKtions  which  are  intended  by  the  Legislature  to  involve 
mal  consequences.  The  history  of  the  bankruptcy 
kw  is  not  immaterial  on  this  point.  Under  the  old  Act 
of  1869  any  defaulter  was  liable  to  adjudication 
vgiinst  whom  a  debtor's  summons  had  been  obtained, 
*ad  consequently  it  was  in  the  power  of  a  great  many 
P«nons  to  put  in  force  the  bankruptcy  law  in  order  to 
secure  the  payment  cf  a  disputed  debt,  very  much  in 
the  aame  way  as  the  powers  of  the  police  court  have  been 
^^  to  extort  payment  of  debts.  Under  this  new  Act, 
*QH>Bg  many  other  salutary  provisions,  instead  of 
^lowfaig  the  creditor  of  a  disputed  debt  to  put  the  Act 
^  motion,  only  a  creditor  who  has  prosecuted  his  claim 
^  to  judgment  is  entitled  to  proceed  against  his 
^«btor  —  only  a  creditor  who  had  it  in  his  power  to 
^>e  enforced  his  claim,  and  between  whom  and  such 
^brcement  them  was  nothing  left  except  a  process  of 
^.    It  is  dear  that  yfpf^  anyone  in^  whose  hands  the 


judgment  debt  had  passed  for  a  time  able  to  exercise 
this  power,  there  might  be  many  subjects  of  dispute 
between  such  a  person  and  the  original  debtor,  which 
might  be  in  the  nature  of  counter-claims  or  set-oi(,  and 
yet  he  would  have  it  in  his  power  to  use  the  Act  very 
much  in  the  way  that  debtor's  summonses  were  formerly 
used,  and  to  prevent  which  these  clauses  were  specially 
enacted*  This  is  an  excellent  reason  why  this  section 
should  not  be  extended  beyond  the  plain  meaning  of  the 
letter  of  sub-section  1  (g.) — namely,  beyond  creditors 
who  have  actually  obtained  judgment  against  the  debtor, 
or  their  personal  representatives  by  devolution  of  law. 
This  includes  In  re  Woodtdl,  where  the  creditor  had 
prosecuted  his  rights  to  a  determination,  and  the  court 
allowed  his  personal  representative  to  eome  under  this 
sub-section  and  to  get  tbt  complete  sattsftiction  to  which 
suoh  cnditor  was  properly  entitled  through  his  imme- 
diate representatives,  just  as  if  he  himselt  had  been 
still  alive.  We  know  now  that  the  oourt  wliioh  deter* 
mined  that  case  did  not  intend  1^  their  judgment  to 
extend  the  section  further,  and  I  agree  that  such  is  the 
true  construction* 

Fat,  L.J. — ^I  am  entirely  of  the  same  mind.  This 
sub-section  implies .  that  the  creditor  who  has  obtained 
final  judgment  shall  be  the  person  to  serve  the 
bankruptcy  notioe.  These  are  two  acts  to  be  done  by 
one  and  the  same  person.  There  are  many  reasons,  not 
only  in  the  Act,  why  that  should  be  so.  It  is  obvious 
that  if  one  person  has  obtained  the  judgment  and 
another  has  served  the  notice  a  number  uf  disputed  ques- 
tions might  intervene,  which  cannot  happen  where  the 
same  person  does  both  acts.  This  is  further  borne  out  by 
the  court  in  WoodaWs  ea$e,  where  Cotton,  L  J.,  dwells 
upon  the  fact  that  the  same  person  must  do  both  things. 
That  has  not  been  the  case  here.  Judgment  lias  been 
obtained  hy  one,  and  the  bankruptcy  notioe  hao  been 
served  by  another.  It  is  true  that  in  WoodMi  etue 
the  same  person  physically  did  not  do  both  acts,  and 
that  the  legal  personal  representative  of  the  judgment 
creditor  effected  the  second  act ;  but  the  fact  that  the 
person  who  took  the  deceased's  estate  and  Habilitiea  was 
identified  with  him  is  the  raUo  decidendi  of  the 
case,  and  it  was  to  that  fact  that  Lindley,  L  J.'s,  remark 
applied.  The  same  observation  cannot  apply  to  the 
present  case,  as  the  appellant  is  dearly  not  within  the 
terms  of  the  section  in  any  such  sense. 

Appeal  diimieied^ 

Solicitor  for  the  appellant,  C.  E.  B.  Pretton. 

Solicitors  for  the  respondent,  Mumma  ^  Lanffton, 


Bankruptcy.  April  16. . 

Sx  parte  WmirNET. 
In  re  Obaitt.  (a.) 

Bankruptcy^^Diioovery  of  deUor'e  property^*' Tru$» 
tee  "^'Scheme  of  arrangement^^Bankruphy  Aot^  1888 
(46  t  47  Viet.  c.  52),  s.  18,  wh-emHon  12, 13 ;  ettiUme 
27,  168. 

"  Trustee'*  in  eection  27  of  the  Bankruptcy  Aott  1888, 
refers  to  a  trustee  in  bankruptcy  and  not  to  a  trustee 
appointed  under  a  scheme  of  arrangement. 

This  was  an  appeal  from  a  ruling  of  Ur.  Registrar 
Brougham,  who  discharged  from  attendance  certain 
witnesses  summoned  under  section  27  of  the  Bankruptcy 
Act,  1883,  to  give  evidence  as  to  the  debtor's  property. 
After  the  first  meeting  of  the  debtor's  creditors  a  scheme 
of   arrangement  under  section  18  was  agreed  to  and 

"  ■  -  ■  '  ■  ■■■'      ■!■     ■    ■■  «  ■■    -■■- 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barrister.at-Law. 


610 


THE  WEEELY  REPOBTSR.     [wi^uai.]   Vol. 


CorBT  OF  JLPTMAJu 


Ex  PABTB  WriKNXT.— >Ik  BS  MABaLAIO). 


approved  by  the  court,  under  the  tertna  of  whioh  all  the 
property  of  the  debtor  was  aaaigned  to  a  traitee,  and 
became  administrable  according  to  the  Bankmptoj  Act^ 
1883.  Thereupon  the  receiTing  order  made  against  the 
debtor  was  rescinded.  After  the  exeontion  of  the  deed 
of  arrangement  and  the  rescinding  of  the  receifing 
order,  the  trustee  applied,  under  section  27,  for  the 
examination  of  certain  witnesses  as  to  part  of  the  estate. 
An  objection  was  taken  before  the  regUtrar  on  the  part 
of  these  witnesses  that  the  section  gave  no  power  to 
the  trustee  of  a  deed  of  arrangement  to  apply  to  the 
court  in  such  proceedings.  The  registrar  upheld  the 
objection,  and  the  trustee  appealed. 

Bigham,  Q.C.^  and  B.  Wool/,  for  the  appeUant.— The 
fttglMmr  should  not  have  discharged  these  witnesses. 
[Lord  EsasR,  M.B.— That  gives  you  no  right  to  summon 
them  here.  However,  we  will  hear  the  arguments.] 
Under  sub-section  10  of  seotion  18  the  provisions  of 
such  a  scheme  of  arrangement  may  be  enforced  by  the 
court.  One  of  the  provisions  of  this  deed  ailects  the 
collection  of  the  estate,  and  it  is  necessary  that  the  court 
should  assist  the  trustee  in  such  a  matter  as  this.  The 
definition  of  "  trustee  "  in  seotion  168  makes  use  of  the 
word  **  debtor,"  and  is  sufficiently  comprehensive  to  in- 
clude this  trustee ;  and  so  also  does  seotion  27,  sub* 
section  i.  If  the  trustee  of  a  composition  deed  is 
excluded  by  the  definition  clause  and  section  27,  he 
cannot  get  the  same  evidence  as  a  trustee  in  bankruptoyi 
and  is  driven  to  what  remedies  he  may  have  outside  the 
bankruptcy  court,  which  is  contrary  to  the  effect  of 
sub-section  10  of  section  18. 

They  cited  In  re  EewtU.  15  Q.  B.  D.  159,  83  W.  B. 
Big.  10. 

Sufin/m  Body,  cotUrd,  was  not  heard. 

Lord  EsRSB,  M.B.— It  is  clear  from  sub-section  12  of 
flection  18  that  a  trustee  appointed  in  pursuance  of  a 
scheme  or  a  composition  is  not  oonsidered  as  the  same 
as  a  trustee  in  bankruptcy,  and,  in  fact,  they  are  die- 
tinguished  in  terms.  Thus  certain  parts  of  the  Act  an 
rendered  applicable  to  a  trustee  under  a  composition  or 
scheme,  and,  therefore,  primd/atie,  the  other  parts  of 
the  Act  are  inapplicable  to  him.  Section  27  authorizes 
the  court,  '<on  the  application  of  the  official  receiver  or 
trustee,"  to  summon  certain  perRons  before  it.  The 
definition  of  *<  trustee"  is  given  in  sectiou  168  as  the 
"trustee  in  bankruptcy  of  a  debtor's  estate,"  and  we 
must  so  read  the  word  here,  *<  unless  the  oontext  other- 
wise  requires."  The  oontext  of  section  27  does  not  show 
us  that  the  "trustee,**  as  spoken  of  there,  means  the 
trustee  under  a  scheme  of  arraogement.  It  is  evident 
that  the  word  applies  to  a  trustee  in  bankruptcy,  and 
not  to  a  trustee  under  a  scheme.  It  is  said  that  diffi- 
culties may  arise,  if  this  trustee  has  not  the  powers  of  a 
trustee  in  bankruptcy.  But  the  difficulties  prove  no- 
thing;  at  any  rate,  they  do  not  prove  that  the  oontext 
requires  us  to  read  the  word  "  trustee  "  in  the  enlarged 
sense.  The  seotion  refers  in  such  a  case  as  this  to  the 
receiver  appointed  and  in  authority  prior  to  the  approval 
of  the  scheme,  who  can  vrhile  in  offioe  make  use  of  this 
section.  After  the  scheme  has  been  approved  it  is 
otherwise.  The  creditors  should  not  approve  of  a  scheme 
unless  they  are  satisfied  that  a  correct  statement  as  to 
all  the  debtors  to  and  creditors  of  the  bankrupt  has 
been  laid  before  them. 

LiNBLBT,  L.J.— I  am  of  the  same  opinion.  The 
registrar  placed  the  proper  construction  on  seotion  27. 
By  the  interpretation  oUuse,  •'trustee"  in  that  section 
is  made  to  mean  the  "trustee  in  bankruptcy  of  the 
debtor's  estate."  If  those  words  are  inserted  in  section 
27  in  place  of  the  word  "  trustee,"  the  clause  runs 
plainly  enough.  Again,  sub-sections  12  and  13  of  seotion 
18  make  certain  parts  of  the  Act  applicable  to  compod. 
tions  and  schemes  of  arrangement,  and  seotion  27  is  not 


included  among  them.    If  any  dlfQeolty 
In  the  estate,  the  proper  course  for  the 
if,  under  section  18,  sub-section  10,  to  spplf 
of  Bankruptcy. 

LopBs,  L.  J.—- I  am  of  the  same  oplaion.  1 
interpretation  clause  in  conneotfon  with  m 
trustee  of  a  sdheme  of  amngeoMnt  appssal 
excluded  from  the  benefit  of  that  picvUoa. 
the  flection  reqnirea  any  dilteent  iatdpi 
section  18  the  part  of  the  Act  that  isrsBtei 
to  schemes  of  arrangement  is  part  5,  and  bsI 
as  to  section  27.  Therefore  it  wooki  sm 
Leglslatare  deliborately  intended  to 
appointed  under  such  sohomfls. 

Ajppeal  dUmUHd, 

Solidtors,  M.  Ahrahamif  Son,  dl  Co,;  d\ 
Parion» 


Sis)  COttCt  Of  itt0t(CC 

Chan.  Div,  ) 
Kay,  J.    J 

In  r$  UisflLiKD.  (fl.) 

Equity  to  a  ietUemmt'-'fftfband  intoltmt^ 
mint  of  domieiU^Manx  lam 

A  domieiltd  Manaoman  came  to  Ef^jkmi 
married  a  wife  who  had  a  vested 
a  certain  fund.  In  1875  he  retufned 
the  leU  of  Man^  where  he  tei  upin 
he  heeame  ineolveni  and  epoeeuied  a  A 
epedfioaUy  aeeigned  hie  intereet  in  the 
trueieeefor  the  hen^JU  of  creditare.  1% 
and  wife  teUt^ned  to  England,  where  ti 
1882,  when  the  huehand  weni  to  Ameriei 
fell  into  poeeeeeion  in  1888.  It 
Manx  law  an  equity  to  a  eeitUment  dote 

.Held,  that  the  dcmidU  wae  Manai,  a^ 
wi/sfs  share  of  the  fund  went  to  the' 

Adjourned  summons. 

Daniel  Mylrea,  who  was  bom  in 
came  to  England   in  1855,  and 
Biley,  now  Mrs.   Mylrea,  the  af^liesatf 
Mrs.  Mylrea  had  a  vested  reversionaiy  ' 
sumof  it3,000,  under  the  will  of  James  1 
No    settlement  was  made  on  or  after 
Mr.  and  Mrs.  Mjirea  resided  in 
time  of  their  marriage  till  1875,  whfli  I 
Douglas,  in  the  lale  of  Man,  where  the  I 
business  as  an  hotel  keeper.  In  1878  the  ha 
insolvent,  and  executed  a  deed  by  which,  a 
things,  he  specifically  assigned  his  intsreitiAi 
property   to  trustees  for  the  benefit  of  bhl 
In   1880  the  husband  and  wife  retamed  tsl 
where  they  resided  tUl  1882,  when  the  I 
Mexico,  where,  or  in  Texas,  he  had  sioos  i 

The  fund  in  question  fell  into  potfesrios  i 
when  the  trustee  of  the  will  paid  Mia  Mjir 
into  court  under  the  Trustee  Belief  Act 

The  present  application  was  on  the  psit  of  I 
asking  for  a  declaration  that  she  was  entitlsd,  a 
the  assignees  of  her  husband,  to  paymeat,  or  to  * 
meut  upon  her  of  her  share  and  inteisstfa  tbi  V 

Expert  evidence  was  put  in  that  io  Ho^J 
wife's  equity  to  a  settlement  does  not  eziat; 
denied. 

(a.)  Beported  by  Hikbt  T.  Law,  B^n 
Law. 


EoginftI 
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Br  luOusBBT. 


High  Oou&t. 


0.a,  and  B.  0.  Thomoi,  lor  the  wile's 
^  for  Mr.  Bootb,  the  aartiTing  trniitee  ol  the 

(f,  fcr  tbe  troatee  of  the  wUl. 

riothorities  were  referred  to  : — Sawer  ▼. 
3;  MeOormiek  ▼.  GameU,  2  W.  R.  408, 
.278  ;  Udnyw.  Udny,  L.  R.  1  H.  L.  8c. 
L  &  L.  Dig.  5  ;  Ex  parte  BoherUon,  Times 
.  23, 1^85  ;  Dioey  on  BoraieU,  p.  268  ; 
onalLftWy  p.  64. 

•teCing  the  laoCa  shore  eet  out,  eon- 
>  qwrtloii  it  whether,  the  land  heing  in 
tbdng  obtainable  without  the  awistenoe 
,  the  wile's  equity  to  a  settlement  attaches 
*  fe  must  betaken  to  be  settled  law  that,  il 
I  domieile  at  the  time  of  the  marriage  was 
le's  domieile  beoame  Ifanz  on  the  marriage 
^  tad  that,  11  the  long  residence  in  England 
I  husband's  domidle,  the  domicile  of  the  wile 
changed.    The  mere  laot  of  twenty 
I  in  England  doea  not  Jnstily  the  assump- 
sits an  agreement  before  the  marriage 
I  eboald  reside  there  ;  therefore  I  most 
I  time  ol  the  marriage,  he  had  a  Manx 
i  the  fact  ol  his  having  lived  in  England 
after  the  marriage  I  should  assume 
n.s  was  changed,  and  that  he  aoquired  an 
He;  but  he  went  back  after  that  to  the 
i  Uved  and  traded  tiiere,  and  from  this  I 
that  lU  English  domicile  of  ohoice  was 
iVinx  domicile  ol  origin  reverted.  The  most 
"^    to  consider  is  the  period  between  the 
I  to  the  Isle  of  Man  and  his  bankruptcy, 
the  date  of  the  marriage  was  Manx,  and 
tths  date  of  the  bankrupt^  wasHanz,  and 
gto  ibow  that  an  Englishdomicil  was  sab- 
I  mnat^  therefore,  hold  that  the  domi- 
i  that  the  wife  has,  therefore,  no  equity. 
)  «f  the  wife's  equity  rests  upon  the  faot 
i«^t  to  be  settled  is  in  court,  and  that 
I  allowing  it  to  be  paid  out,  insists  that 
at  shall  be  made.    But,  if  the  parties 
B  court  are  foreigners,  the  oourt  doee  not 
to  order  them  to  make  a  settlement. 
r  that  I  cannot  see  my  way  to  allowing 
I  eqoity  to  a  settlement  to  be  esUblished, 
^  the  coeto  of  all  partiea  to  come  out  of 
m  the  trustee,  Mr.  Booth,  does  not 
'  Jl^iQBnt  wUl  have  her  oosts  as  between 
V^^   llie  balanoe  of  the  fund  must  be 
•  Booth,  the  surviving  trustee  ol  the  deed  ol 

ploi  the  applioant,  Books  A  Ck. 

ifcr Mr. Booth,  Qrmodjf^  8(m^  A  Tarry. 

.  ^  the  trustee  ol  the  wOl,  Ward,  MUU, 


March  30. 

In  re  Cvrbxt. 
GiBsoir  V,  Wat.  (a.) 

*«off*ed  woman — AfUr'Ocquired  property 
— Beilratnl  on  anHcipation, 

' '^"ory  real  and  personal  estate  were,  hy 
_  t«N)  married  ytomen  as  leiuinis  in  common 

^  ^  V.  ni  8.  Fowxs,  Esq.,  Banister«at- 
law. 


mth  a  declaration  that  the  shares  should  le/or  their 
separate  use  and  without  power  of  anticipation.  BUh 
the  married  women  had^  oy  their  marriage  setUementt, 
oovenanted  to  sMe  after-acquired  property. 

Held,  thai  the  restraint  on  anticipation  atlached  to  <Ae 
corpus  of  the  shares  and  was  equivalent  to  a  restraint  on 
alienaiion,  and  that  the  married  women  could  not  cou' 
vty  the  shares  to  the  truOees  of  their  settlements,  and^ 
there/ore,  that  the  shares  were  not  bound  hy  tl^e  covenants 
to  settle  after-acquired  property. 

Adjourned  summons* 

By  his  will,  dated  in  September,  1883,  Dr.  Ourrey,  who 
died  in  April,  1885,  gave  aU  the  residue  ol  hie  real  and 
personal  estate  to  his  two  daughters,  Mrs.  Gibson  and 
Mrs.  Way,  in  equal  sharee  as  tenants  in  common,  and 
declared  that  "  every  gilt  hereby  made  to,  or  lor  the 
benefit  ol,  either  ol  my  said  daughtem  shall  be  for  her 
separate  use,  independently  el  any  husband,  and  with« 
out  power  ol  anticipation.'* 

Mrs.  Way  married  in  1876,  and  Mrs.  Gibson  in  1882, 
and  settlements  were  executed  on  their  respective 
marriages.  Both  settlements  contained  a  covenant  that, 
il  the  lady  '*  now  1%  or  il  at  any  time  or  timea  during  the 
said  intended  coverture  she  or  "  (her  husband)  '*  in  her 
right  shall  beoome  entitled  by  descent,  devise,  bequest, 
gilt,  representatton,  purchase,  or  otherwise  to  any  real  or 
personal  property  ol  the  value  ol  £200  or  upwards  at  any 
one  time  lor  any  estate  or  interest  whatsoever,  then,  and 
in  every  such  case  "  (the  husband  and  vrile), "  and  all 
other  necessary  parties  shall,  at  the  cost  ol  the  trust 
property,  am  soon  as  ciroumstancee  will  admit,  convey, 
assign,  surrender,  and  assure  the  said  real  or  personal 
property  to  the  trustees  or  trustee  lor  the  time  being 
ol  theeo  presents  upon  trust,  that  they  or  he  shall,  with 
all  convenient  speed  and  in  such  manner  as  they  or  he 
shall  think  fit,  sell,  or  oall  in,  or  convert  into  money  the 
said  real  or  p<irsonal  estate  and  stand  possessed  ol  the 
proceeds  "  upon  certain  trusts  which  were  to  pay  the 
income  to  the  wile  for  lile  lor  her  sole  and  separate  use 
without  power  ol  anticipation,  and,  alter  her  death,. to 
the  husband  lor  lile,  and  alter  the  death  ol  both,  in  trust 
lor  the  children  ol  the  marriage. 

The  teetator's  reeiduary  estate  oonslsted  ol  a  consider- 
able sum  ol  personalty  and  ol  a  freehold  eetate  at 
Hampetead. 

This  summons  was  taken  out  lor  the  purpoee  ol 
determining  the  loUowing  questions :— (1)  Whether  the 
sharea  ol  the  testator's  daughters  in  the  reeiduary 
personal  estate  ought  to  be  translerred  to  thefii  res* 
pectively,  notwithstanding  the  reetraint  on  anticipation  f 
(2)  Whether  the  shares  in  the  residuary  real  estate  and  in 
the  reeiduary  personal  estate,  or  either  ol  them,  were  or 
were  not  bound  by  the  eevenants  for  settlement  ol  alter* 
aoquired  property  contained  in  their  respective  marriage 
settlementsP 

Spencer  Butier,  lor  the  summons,  contended  that  the 
sharee  ol  th^married  daughters  could  not  be  paid  to 
them  to  be  conveyed  to  the  trustees  ol  their  marriage 
settlements,  and  cited  the  lollowing  cases :  In  re  Sarel, 
4  N.  B.  321,  12  W.  E.  Oh.  Dig.  92 ;  In  re  EUis,  22 
W.B.  448,  L.  B.  17  Eq.  409 ;  In  re  Benton,  Smith  v. 
Bmith,  30  W.  B.  242,  19  Ob.  D.  277 ;  In  re  Bown,  83 
W.  B.  58,  27  Oh.  D.  411  ;  BaggeU  v.  Meux,  1  OolL 
138, 1  Ph.  627 ;  Cooper  v.  Maedonald,  26  W.  R.  377,  7 
Oh.  D.  288,  293;  In  re  Vardon*s  Trusts,  ante,  p.  185, 
31  Oh.  D.  275,  280. 

0.  S.  Barnes,  lor  the  trustees  ol  tbe  marriage  settle- 
ments, supported  the  contention  that  the  shares  ol  the 
married  ladies  in  the  residuary  pereonalty  ought  to  be 
translerred  to  them,  and  were  bound  by  the  covenants  to 
settle  alter-acquired  property,  and  relied  on  In  re 
Bown* 

Ohittt,  J.— The  question  is  whether  the  sharee  ol  the 
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the  two  married  ladies  in  the  realdnarj  personal  estate  of 
the  testator  onght  to  be  transferred  to  them  bj  the  trastees 
of  the  will  in  the  faoe  of  the  declaration  which  is  con- 
tained in  the  will  itself  as  to  restraint  on  anticipation. 
I  haTC  no  hesitation  in  saying  that  the  restraint  on 
anticipation  applies  to  the  corpus  of  the  gift  itself,  and 
that  the  tmstees  cannot  transfer  the  shares  of  the  per- 
sonal estate  to  the  married  ladies*  It  was  argued  that 
the  point  had  been  decided  by  the  Oonrt  of  Appeal  in 
In  re  Bown,  bat  all  that  was  done  in  that  case  was  to 
construe  the  will,  and  the  Court  of  Appeal  held  that,  on 
the  true  construction  of  that  instmment,  the  restraint  on 
anticipation  applied  to  the  married  woman's  interest 
while  that  interest  was  rerersionary,  but  did  not  apply 
when  the  interest  fell  into  possession.  Now,  there 
is  no  such  questioa  of  oonstructlon  possible  to  be 
maintained  on  this  will.  The  law  is  clear  on  the 
subject,  that  you  can  confer  on  a  married  woman,  by 
means  of  her  separate  use,  the  power  of  dealing  with 
property  that  is  her  own,  and  at  the  same  time  yon  can 
superadd  to  that  such  a  condition  as  would  prevent  her 
dealing  with  it  in  any  way.  That  seems  to  be  the  effect 
^  thiswilL 

Then  the  question  arises  whether  the  shares  of  the 
same  ladies  in  the  real  estate  of  the  testator,  as  well  as 
in  his  personal  estate,  are  bound  by  covenants  which  they 
hate  entered  into  in  their  marriage  settlements  as  to 
after- acquired  property.  The  covenant  is  that  if,  at  any 
time  during  the  intended  coverture,  the  married  lady,  or 
her  husband  in  her  right,  should  become  entitled  In  man- 
ner mentioned  to  any  real  or  personal  estate,  then 
auoh  property  shall  be  settled  on  the  lady,  and  the  first 
material  trust  is  to  convert  the  property  into  money,  so 
that  the  real  estate  under  this  settiement,  if  it  fell  within 
the  covenant,  would  have  to  be  sold  by  the  tmstees,  and 
the  proceeds  are  to  be  held  on  trusts  to  pay  the  income 
to  the  maxried  lady  herself  for  her  separate  use,  without 
power  of  anticipation ;  and  after  that  the  settlement 
proceeds  in  the  usual  way,  oonferring  a  life-interest 
on  the  busbandt  with  remainder  to  the  children,  and  so 
on. 

Now,  in  regard  to  the  land,  can  these  ladies  convey  f 
It  seems  to  me  that  they  cannot.  They  are  restrained 
Iroai  anticipation,  and  it  has  been  held,  and,  I 
think,  rightly  held,  that  there  is  no  distinction  for  the 
purposes  of  a  clause  of  this  character  between  tiie 
festraint  on  anticipation  and  the  restraint  on  aliena- 
tkm*  If  the  married  ladies  were  to  convey  in  accordance 
with  the  covenant,  ^e  result  wonld  be  that  the  property 
which  the  testator  had  said  in  substance  they  are  to 
enjoy  m  ipeetc^  without  pcwev  of  anticipation,  will  be 
converted  into  mon^,  and  though  the  conveyance  will 
ba  made  in  pursuance  of  the  covenants  in  the  marriage 
settlement,  dearly  the  oonv^ance  wHl  be  an  alienation, 
and  it  will  change  the  nature  of  the  proper^,  and  it  will 
result,  too,  in  oonferring  interests  on  other  persons  by 
an  act  inter  vivoi  when  the  testator  has  declared,  by  a 
clause  which  the  law  holds  to  be  valid,  that  the  ladies 
shall  not  anticipate,  which  I  understand  to  be  the  same 
thing  as  that  they  shall  not  alienate.  I  think  the  clause 
does  refer  to  such  alienation  as  this,  and  that  the  shares 
in  the  real  estate  are  not  bound  by  the  oovenant.  These 
observations  that  I  have  made  in  regard  to  the  real 
estate  apply  d  fortiori  to  personalty,  beoause  they  have 
no  control,  as  I  have  already  held,  over  their  shares  in 
the  personal  estate,  the  legal  interest  in  those  ^ares 
being  vested  in  the  trustees^  and  remaining  in  court. 

Bolioitors,  Currey^  ffolland,  &  Ourrey» 


Q.  B.  Biv.  (tf  athew  and  A.  h.  Smith,  JJ.)  j 

Serosa  v.  KAmanxuBa  asb 

Husband  and  mfi'^Tort  of  wife--' Lit 
— Married  Wojnen*B  Property  Ad^  1* 
Vict.  c.  75),  i.  I,  Bulhseetion  2  ;  iections  1 

A  htuhand  is  not  relieved  hyike  Ma 
Property  Act,  1882, /rem  hie  HdbOHy  ta  i 
m/e*s  torts  committed  aftfr  marriage. 

This  was  an  objection  taken  under  otd.l 
statement  of  claim  in  an  action  against  t  f 
wife  for  a  libel  alleged  to  have  been 
wife.    The  husband  now  son^t  to  ha?s  1 
of  claim  set  aside  aa  against  bfan,  on  the  f 
cause  of  action  against  him  was  diown,  I 
not  alleged  to  have  been  oonoemediat 
of  the  libeU  and  because,  afaioo  the  " 
Property  Act,  1882,  a  husband  ought  nott 
in  an  action  against  hia  wife  for  her  tortSi 

H.  Beed,  for  the  husband.— There  is  i 
before  the  Married  Women's  Fropsr^ . 
husband  would  have  been  properlv  Joinsdi 
such  an  action:  Oapdl  v.  PotosM,  13 

C.  B.  N.  S.  743.    But  the  reason  for  so  ; 
now  at  an  end,  for  the  wife  keeps  in  hei  ( 
her  property,  and  is  rendered  capsbla 
being  sued  in  her  own  name  by  section  1,  i 
ol  the  Act.    There  is  no  question  of  i 
Wright  v.  Leonard,  9  W.  E.  944, 11  a  B.  1 

Ho  also  referred  to  Lurh  on  Husbsad  i 
256;  and  Weldony.  Winslow.ZZ  W,E.8 

D.  784. 


8im9,  for  the  plaintifi.— Seetien  I, 
only  says  that  the  husband   *'need  not' 
Formerly  a  manried  woman  could  not  < 
Oases  frequentiy  ooeur  in  wliich  the  hu 
have  their  property  confused  in  sudi  s  i 
neoeasary  to  sue  them  both  to  get  any  i 

He  also  referred  to  Everaley  on  0oi 
p.  296 ;  and  Wainford  v.  Heyl^  28  W. ) 
20  £q.  321. 

H.  Seed  replied. 

Matkbw,  J. — I  am  of  opinion  thst  I 
this  case  is  liable  to  be  sued.  It  isagrMi| 
that  such  would  have  been  the  case  I 
referred  to,  but  it  is  argued  that  tiw  i 
differently  now.  The  Act  is  not  n  ^ 
relief  of  husbands,  but  relates  to  the  [ 
ried  women.  It  is  said  that  since  the  A^  ■ 
married  woman's  earnings  her  own  ; 
them  away  from  her  husband,  thoss  < 
treated  as  the  source  from  iriiloh  i 
sought  lor  her  breaoh  of  contOMl,  sid  « < 
based  on  that  to  the  effect  that  we  b^^^. 
Act  as  intended  to  exonerate  the  hoilisaA J 
sub-section  2,  of  the  Act  was  frsmsd  to  < 
to  be  brought.  An  option  is  givsn  ty  **J 
the  wife  in  respect  of  her  separals  r 
recover  Judgment  thereon,  or,  wbsro  t 
separate  proper^,  the  old  remedy  is  left  i 
band.  Th^  Act  says  a  wife  shall  be  ct; 
sued  in  tort  as  if  she  were  a  /ems  sue,  i 
the  husband,  that  he  *'need  not"bejod 
that  the  plaintiff  is  entitled  to  msks  bott « 
and  wife  defendants  in  this  aotiOB. 

A.  L.  SiciTK,  J. — ^I  am  of  the  ssise 
Aot  was  passed  to  consolidate  the  pw^jjjj'^  i 
tion  to  married  women  and  thdr  proftfv*! 

(a.)  Beported  1^  A.  H.  ToDih  ^b|*> 
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IliaWUties  whieh  manied  women  did  not  pte- 
Bls said  that  this Aot, which  wm pasted 
msnied  womeoy  releases  fxom  liability  in 
s«  this  the  hosband,  who  would  pre? ioosly 
oed  to  as  the  principal  party.    It  has  bean 
bMher  Mathew  that  this  Act  is  not  an  Act 
the  hnsband,  bnt  there  are  cases  men- 
14  and  15  in  which  the  husband  is 
respect  of  acts  committed  by  the  wife 
lothing  however  is  anywhere  said  about 
'  I  ftom  liability  in  respect  of  acts  committed 
therefore  in  respect  ot  them  his   old 

I  ditmuucL 
.Baming;  Goldberg  ^  Langdon. 


IftcSon 


Uia*w^, 


\,  (Mathew  and  A.  L.  Smith,  JJ.)      April  19. 

FUHTHAM  V.   BOXBDMH.    (a.) 

-Mttnieipal  eleeUon — QuaUflcatiom  for  a 
'"-Municipal  Corporations  Act,  1881 
Fide.  50). 

tniitkd  to  fnfte"  at  a  munieipal  electioti 

?/  being  on  the  burgus  roll  within  the 

1  51,  aulh-eection  (1)  of  the  Municipal 

Ady  1882,   is  not  thereby  neeeeaarily  a 

ifiid  to  elect**   and  eo   '*qualifled  to  be 

tourn  councillor  under    iub-section  (3)    of 

tttrf  Act.    That  aub-eection  (3)  of  eectUm 

from  43  YicL  c  17,  which  ie  "  an  Ad 

ffoperiy   qualiftca^ion  for   municifdl 

intended  to  incorporate  the  like  relief 

^ing  Act  of  1888.     The  proper  fudU" 

a  person  to  be  enrolled  as  a  burMss 

>n  9,  iohile  by  section  il  tJie  qualifico^ 

wn?  ae  town  councilor  are  given, 

^hted  by  an  election  commissioner. 
fax  this  case  had  petitioned  against  the 
nspondent  as  town  councillor  for  the 
_  .  on  the  gioBud  that  he  was  not 
•uoUedaaalnugflssof  thasaid  bonmgh 
not  hanrlng  complied  with  the  leqviie* 
9,  snb-aeotion  2  (&.)  (&}  (d.)  and  (e.\ 
Oorporatione  Act^  1888,  and  that  he 
vithia  the  limits  reqnifed  by  that  Aofc, 
^  '  in  the  separate  aon-resident  list; 
therefore^  prayed  that  the  election 
_  fold.  The  commissioner  found  as  a 
'^■pmdsnt  was  not  qnallfiecl  undsv  any 
M  down  in  the  above  aseftiaB  9,  enb- 
?^  v«s  he  qaaUSed  as  to  residsBoa  or  by 
"■  ao^xsiidsnit  Ust  undet  sectton  11,  sub^ 
bat  that  the  respondent  was^  aaa  fact, 
^  "ugassBoUinlQMeattlsetlmeaf  tha 
Jttpe&dent,  theselsis^  daimad.  that,  aa  ha 
to  fstft  raOn  seolioa  bl,  sab-seatioa  (1), 
m  being  as  a  last  on  the  bwgess  roB» 
.^  9>aUiled  to  be  ekofeed  Qoder  the  tarma 
J»«ib-ssction  (3),  pmvidtng  that^erery 
MqsflUMl^  IM  eleetfld  and  to  bea  eeni^ 
^•^  ths  tfane  of  election^ qaaliiiatf  to  deat 
l^iQMlUor."  The  qoaslion  kft  for  tba 
"^  or  not  the  leqpondent,  by  season  only 
^Uadiathabosgess  mU  Md  not  being 
JL^tod  hy  hnr  fson  doing  any  act  man" 
^1  ^Mgaid  to  voting,  was^at  the  time 
<^'*qaaUfleA  to  elaet  tot tha  ofloa  of 

^&»tt«ia  lu HoT,T.swD,  Bt^ Beiristoi* 


m 


councillor,*' and,  therefore,  "qualified  to  be  elected  a 
councillor,"  within  the  meaning  of  sub-section  (3)  of 
section  11  P  If  this  were  determined  affirmatively,  the 
commissioner's  certificate  would  affirm  the  election ;  if 
negatlYely,  the  election  would  be  declared  void* 

Oharles,  Q.O.  (Scott  and  Z^ay  with  him),  showed  cause 
for  the  respondent — The  respondent  is  clearly  "  entitled 
to  vote,"  from  the  mere  fact  ot  being  on  the  burgees 
roll,  under  section  51.  Being  «  entitled  to  vote"  must 
mean  the  same  as  being  "qualified  to  elect,'*  and,  by 
sub-section  (3)  of  section  11,  that  is  sufficient  qualifica- 
tion for  being  elected. 

He  cited  43  Vict.  c.  17;  Stowe  v.  Jotiffe,  22  W.  E. 
911,  L.  K.  9  0.  P.  734. 

Fox,  for  the  petitioner.-^To  be  *'  qualified  to  elect '' 
must  mean  qualified  under  section  9,  which  gives  all  the 
qualifications  necessary.  With  theee,  it  has  been  found, 
the  respondent  has  not  complied.  If  being  **  entitled 
to  vote  **  is  the  same  as  being  "qualified  to  elect,"  then 
women  may  be  elected  as  town  ooundUors  or  mayors 
under  the  provisfons  of  section  63 :  Middleton  v.  dimp* 
son,  28  W.  K.  629,  5  0.  P.  D.  183. 

Charles,  Q.O,,  replied. 

Mathbw,  J.— I  am  ot  opinion  that  the  respondent  was 
not  qualified  to  be  elected  a  town  eonnciUor  fai  this  ease, 
and»  therefore,  that  he  was  not  duly  elected.  It  was 
argned  in  his  favour  that  he  was  a  person  entitled  to 
vote  at  an  election  of  eouneillors  as  being  on  the  bturgesa 
roll,  and  that,  therefore,  he  came  under  the  profisiona 
of  section  11,  sob-seetiott  (3),  which  enacts  that  "  every 
person  shall  be  qualified  to  be  elected,  and  to  be  a 
connciUor,  who  is  at  the  thaa  of  election  qualified  to 
elect  to  the  efflee  of  aouneillor,  which  last 'mentioned 
qnalifioalieft  lor  being  ejected  sbaU  be  altsnatlve  fos , 
and  shall  not  repeal  or  take  ^way,  any  other  qqalifiea* 
UoB*"  What  "quaUflad  to  ^eet"  iiaqpOies  U  shown  by 
section  9,  which  for  this  purpose  most  ba  laad  with 
seetion  Il«  It  is  admitted  that  the  xaspoodent  does  not 
come  up  to  some  of  the  qnaUficatfona  as  to  tesidsMe^ 
&o.,aa  required  under  section  9;  but  It  is  said,  first,  that 
the  f aot  of  his  bei«g  enrolled  on  the  bnrgess  roll  is 
sufficient  to  qmlify  him  to  ba  elected  nndsa  snb-seetkm 
2  (o.)  of  seation  11.  I  thinly  however,  that  this  qnaU« 
fioatlon  is  two*foki— oamely,  "  being-  enrolled  and 
eutiUed  to  be  enicdled  "--and  it  is  admitted  that  he  was 
not  so  entitled.  It  U  then  contended  by  Mr.  Obarlea 
that  the  fact  of  hiebefaig  on  the  burgees  raU  is  stated  in 
seetion  51  as  being  sufficient  "  to  entitle  him  to  vote" 
at  an  election  of  town  oonncillors,  and  that  being  so 
must  mean  that  he  is  "  qualified  to  vote.*'  The  question 
is,  Is  that  the  rifi^t  construction  ot  the  words  in  the 
psoTiso  ot  snb 'Section  (3)  of  seetion  11,  where  being 
"^laalified  to  deet "  is  dedared  to  be  a  sufficient  quali- 
fication «oi  being '*  qualified  to  be  elected  "  P  Thissttb- 
section  is  takanfrom  4a "^ot.  o.  17,  wbidiis  entitled  an 
"  Aot  to  abeUsh  the  property  qualifieatton  for  members 
of  municipal  aorpoiations  asid  local  governing  bodies/* 
The  object  ef  that  Aat  was  to  semove  the  diaabUities 
ooeaslened  by  tbelackol  a  property  quaUasatioQ.  That 
is  its  sole  ob]eoty  and  this  claosa  being  adapted  into  the 
Municipal  Corporatians  Ast^  1882^  most  be  taken  to  bear 
the  asBM  signiflea<4oQ  here.  It  metdy  relieves  town 
councillors  fromsuah  disability-^t  does  not  affect  the 
qualifications  for  being  on  the  teAlf.  as  giren  by 
section  9«  This  limited  constenstkm  is  sopportsd  by 
the  evidenoaof  other  seetiona.  Seatioa  41,  sub-section 
(1),  fdr  instance,  enacts  that  "if  any  person  acts  in  a 
corporate  offloe  without  haling  made  the  declssation  by 
tbift  Act  reqaimd,  Off  withoiit  being  taaUfied  at  the  time 
of  making  the  dadasatlett,  or  after  ceaslag  to  be  qiMlW 
flsd,  or  altsr  bs^ayng  discnsllfieiij  he  shsll  for  each 
oOsMoa  ba  Uablr  to  a  tea  net  rmsiii^  mg  pounds^ 
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recoverable  by  aotion."  And  agafn  by  •ab->8ection  (8) : 
'*  A  person  being  in  fact  enrolled  in  the  bnrgess  roll 
shall  not  be  liable  to  a  fine  for  acting  in  a  corporate 
olBce  on  the  ground  only  that  he  was  not  entitled  to  be 
enrolled  therein/'  These  sub- sections  apparently  assame 
that  in  default  of  such  enactments  a  person  would  be 
subject  to  the  penalty  through  not  being  qualified, 
although  on  the  burgess  roll.  Again,  as  has  been 
pointed  out,  section  63  enacts  that  "for  all  purposes 
connected  with,  and  having  reference  to,  the  right  to 
vote  at  municipal  elections,  words  in  this  Act  importing 
the  masculine  gender  include  women.*'  Olearly  this 
refers  to  sections  entitling  persons  to  vote,  but  it  cannot 
apply  to  those  imposing  qualifications  for  being  elected 
as  town  councillors  or  mayors.  This  petition  must, 
thevefore^  be  upheld. 

A«  L.  SiciTH,  J.— I  am  of  the  same  opinion.  This  is 
really  a  very  short  point — namelyi  whether  in  sub-sectlon 
(3)  of  section  11  of  the  Municipal  Corporations  Act,  1882, 
the  words  "  qualified  to  elect "  have  the  same  meaning  as 
the  words  **  entitled  to  vote,"  in  section  51,  sub«seotion 
(1),  of  that  Act.  It  is  difficult  ofEhand  to  say  that  they 
do  not,  generally  speaking,  mean  the  same  thing,  but, 
after  hearing  the  argument  for  the  petitioner,  I  am 
dearly  of  opinion  that  these  phrases  do  not  mean  the 
same  thing  so  far  as  this  statute  is  concerned.  What 
**  qualified  to  elect  '*  means  here  is  found  from  section 
9,  which  must  be  read  with  section  11.  Section  9 
describes  the  qualifications  for  a  burgess,  section  11  the 
qualifleations  of  a  councillor;  and  then  comes  the 
proviso  under  sub-section  (3},  taken  practically  from  the 
Act  of  1880  (43  Vict,  c  17),  providing  that  the  qualifi- 
•ation  to  elect  shall  be  an  alternative  to  the  other 
qualifications  to  be  elected  mentioned  in  section  11. 
The  qualifications  to  elect  are  stated  in  section  9, 
amongst  others  being  providons  as  to  residenoe  and 
payment  of  the  poor  mte,  which  it  is  fbond  hero  had 
not  been  complied  with  by  the  respondent.  If  section 
9  stood  alone,  it  is  to  the  qualifications  therein  stated  to 
which  the  proviso  of  sub-section  (8)  in  section  11  alone 
oottld  refer,  and  by  which  its  meaning  could  be 
manifestly  made  dear.  But  Mr.  Oharles  says  that,  by 
section  51,  sub«seotion  (1),  the  fact  of  being  on  the 
burgess  roll  is  stated  to  make  a  man  **  entitled  to  vote," 
that  that  is  the  same  as  making  him  *' qualified  to  elect," 
and  that  being  ''quaUfied  to  elect"  is,  by  the  afomaid 
proviso,  a  qualification  for  being  elected.  But  that  is 
to  say  that,  although,  as  here,  a  man  can  be  speoifloally 
disqualified  to  elect  through  not  coming  under  the 
various  provisions  of  section  9,  he  may  yet  become 
qualified  to  be  elected  as  a  councillor  under  this  reading 
of  section  51,  I  think,  however,  that  section  51  only 
carries  out  the  provisions  as  to  qualifications  for  a  man 
qttd  voter,  and  not  qud  councillor  at  all;  while  section 
11  sums  up  all  the  qualifications  necessary  for  a  man 
qud  councillor.  There  must  be  some  distinction  between 
the  words  "qualified  to  elect"  and«*entitied  to  vote'' 
in  these  several  sections,  else  section  51  would  override 
all  the  qualifications  laid  down  in  section  9.  That  there 
is  some  distinction  is  borne  out  by  section  63,  which 
says  that,  "  for  all  purposes  connected  vrith  the  right  to 
vote  at  municipal  elections  in  the  Act,  words  importing 
the  mascnline  gender  indiade  women."  We  are 
certabily  not  prepared  to  hold  that  women  are  qualified 
to  be  elected  as  mayors  or  councillors,  and,  by  the  terms 
of  the  section,  women  are  expressly  limited  to  the 
exercise  of  ^*  a  right  to  vote,"  as  something  distinct  from 
being  *«  qnalified  to  elect."  flection  41,  in  sub-sections  (1) 
ai|d  (2),  shows  that  the  Act  contemplated  the  possibility 
of  a  pmott  being  on  the  buigess  roll  without  having 
been  entitled,  bnt»  by  its  very  provisions  as  to  penalties 
or  relief,  it  shows  that  the  fact  of  his  being  on  the  roU 
is  not  suffident  to  exempt  him  from  each  penalttes,  or 
to  entitle  him  to  raoh  reUef  without  thia  exprns  pro- 


vision.   And,  in  the  same  way,  I  &o  noc  ( 
of  his  being  on  the  roll  would  ip9ofad^  qn 
be  elected  a  couudllor  when  evidenoe  tikst  ] 
in  fact  entitied  to  be  so  enrolled  was  fori 

Jiidgmenifor  the  petiiiimer, 

Solidtors   for   the   petitioner,    Parkir, 
Parker* 

Solicitors  for  the  respondent,  Streiton,  Hit 


a  B.  Div.  (Mattiew  and  A.  L.  \ 
Smith,  JJ.)  { 


UandilS; 


Rsa.  9.  LosD  Maxoe  of  Lohdos  akd  Ya] 

ffntband  and  tot/e'—Oriminal  Ubd  hjf  I 
— ProoeedinoB  hy  wife  againei  hu»hawi^\ 
ttiai^^Efriaenoe  of  wife— Married  Wovm't  f 
Acte,  1870, 1882,  and  1884. 

A  wife  oannci  ffroeemU  her  hueband  far  i 
libel  upon  hereel/t  nor  can  ehe  give  evidtnut 
in  euch  hehdlf.    Such  a  proeeouUan  eaenuil 
for  the  protection  or  eeouriiy  of  her  "m; 
within  the  purview  of  the  Married  Wa 
Ade. 

This  was  a  rule  calling  upon  the  Loii  | 
London  and  Alfred  Vance  to  show  csnte  i ' " 
Uajot  should  not  proceed  to  hear  and  ( 
matter  of  an  application  by  Eouna  Yanoe  forftj 
against  the  said  Alfred  Vance  for  a  dsb 
alleged  to  have  been  published  by  the  asid  i 
of  and  concerning  the  applicant. 

W.  Bough  Allen  (Poland  with  him)  i 

Criepe^  in  support  of  the  rale. 

The  material  facts  and  arguments  oa  \ 
suifidentiy  appear  from  the  judgment  <'  "  ~ 
Smith,  J.,  on  behalf  of  himsdf  and  of  i 

Cfsr.4 

April  5.-— A.  L.  Suns,  J.— Oavse  wssi 
rule  before  my  brother  Mathew  and  mysslf  i| 
and  we  then  took  time  to  oondder  our  ]« 
facts  are  as  follows :— On  the  S5th  of  M 
EmmaVanoe  laid  an  infbrmation  ore 
Mansion  House,  before  the  Lord  Mayor,  a|«J 
cation  for  a  summons  agabist  Alfred  VasflB" 
had  "malidoudy  published  of  hertbsfoOM 
matory  libel  in  the  Daily  Telegraph  of  wj 
November,  1886— via.,  *  Mr.  Alfred  O.  Vwj^f 
and  vocalist,  in  answer  to  an  advertissoeDtttir 
in  last  Tneeday's  issue  of  tkis  paper,  i*^  J 
and  the  publio  that  the  pereon  advertWng »■ 
rdated  to  himsdf  or  family  '""""••■^ JJfi 
she,  the  sdd  Bmma  Vance,  was  not  M*  ^"^ 
paraging  her  in  her  repvtatiMi  as  a  ■^'^JT 
woman,  and  tending  to  bring  her  into  ^^^^l 
tempt  as  a  person  who  had  lived  with  tbt  «■' 
Vance  under  the  pretence  tiiat  she  was  bkj^ 
she  was  his  mistress,  and  in  no  way  w" 
At  the  time  of  the  publication  d  thb«^ 
Emma  Vance  was,  and  still  is, the  V''*^ , 
Vance.    Emma  Vance  tendered  hendt  Wwjg 
Mayor  to  prove  the  pnbUcation  of  the  m^ 
he  refused  to  giant  a  sununciis  apw  "**  ^ 
she  was  the  wif^  of  Alfred  <^*^*>>^'^J| 
under  the  droumetances,  pvosseate  ^f^^ 
Against  het  husband.    It  cannot  be  ^J^^ 
the  law  of  England,  bef oro  the  pasrfngj^ 


(a.)  Reported  1^  Sir 


iXXXrt.    [iiajii.1888.]  TH£  WEEKLY  REPORT£B« 


347 


Dabraoott  V,  Hasbuon.-^In  bi  Stbpmbt  EuionoN  Petition. 


HiOK  Court. 


ci  iht  defendant  it  wai  argued  that  the 

Jndge  had  no  jariadiotion  to  make  this 

I  pointed  ont  that,  as  the  law  stood  before 

Women's  Property  Act,  1882,  and  since,  a 

ean  only  <K>ntraot  on  the  oredit  of  such 

property  as  she  is  not  restrained  from 

id  that  any  judgment  obtained  against 

of  the  Married  Women's  Property  Act 

by  the  proyision  that  execution  is  to 

auh  separate  property.    And  it  was  argued 

CBss,  the  Judgment,  which  was  in  the  proper 

no  operation  at  all,  because  there  was 

property.    But  fifteen  months  after 

been  entered  the  plaintiff  ascertained  that 

hsd  reoently  recelTed  payment  of  a  sum 

i  her  tmatee,  which  gave  her  the  means  of 

I  judgment  debt,  and  under  these  droum* 

to  the  county  court  judge  under  the 

And,  aa  I  have  said,  the  judge  made  a 

r,  relying  on  aub*s6otion  2  of  section  6  of 

Aet,  which  aaya  that  such  an  order  may  be 

"  the  person  making  default  either  has,  or 

the  date  of  the  order  or  judgment,  the 

the  sum  in  respect  of  which  he  has  made 

has  refused  or  neglected,  or  refuses  or 

pay  the  same."    But  the  default,  which  is 

the  jurisdiction  to  commit  to  prison,  is 

le  first  part  of  section  5.    There  it  is  said 

may  commit  **  any  person  who  makes 

nent  of  any  debt  due  from  him  in  pur- 

[^tty  order  or  judgment  of  that  or  any  other 

eonrt.*'    I  think  the  meaning  of  this  is  that 

Older  is  only  to  be  made  in  oase  of  dis- 

m  order  or  judgment  imposing  a  personal 

I  to  pay.    But,  in  my  opinion,  this  judgment 

on  the  defendant  any  obligation  to  pay 

ThsieCore,  this  case  does  not  come  withbi 

k  to  hold  that  there  was  power  to  enforce 
^  I  committal  order  under  these  circum- 

ftihoold  be  getting  rid  of   the    equitable 

^^VMtratnt.    It  would  be  possible  in  any 

~^  *    ;  judgment  against  a  married  woman 

from  anticipating,  to  wait  till  the 

llid  rsoeiTed  some  money  from  her  trustee^ 

to  have  her  imprisoned.    I  think  the 

'  enable  her  to  be  imprisoned.    We  must 

ban  order  setting  aside  the  order  of  the 

t  Judge. 

1  J.— I  am  of  the  same  opinion.    That 
•truok  me  as  a  difficulty  was  the  meaning 

2  of  section  I  of  the  Married  Women's 
1882 — "A    married  woman    shall    be 

into  and  rendering  herself  liable  in 

to  the  extent  of  her  separate  property  on 

Bo   the    words    ''rendering   herself 

rendering   herself  personally  liable,  or 

'eepeot  of  her  separate  property  t    I  think 

1^0  not  think  it  was  intended  (hat  a  mar- 

ttoold,  after  the  Act,  be  any  more  capable 

^«parate  property  which  she  Is  restrained 

^B  itian  she  was  before  the  Act.    And 

judgment  in  this  case  is  in  accordance 

The  judgment  la  against  suoh  of  the 

I^PUftte  property  as  she  is  not  restrained 

^8*    And  her  answer  to  the  application 

J^  that  she  has  neyer  had  any  property 

J^So^eDt  is  applicable,  and,  therefore,  that 

^~^^  to  hare  made  default  in  obeying  the 

kihe  county  court  judge  had  no  power 

•nd  that  it  must  be  set  aside. 

i  %d  aside* 

atifl»  Smiih  A  AOwmm^  Bye. 
ut,  tfi/ffTt  Okm^  ib  Adami. 


[ttteimg 
f.«»dtothj 


Iflie 


Q.  B.  Di7.  (Lord  Coleridge,  O.J.,  7 
Hawkins  and  Mathew,  JJ.)      > 


March  29,  30. 


In  re  Stepney  Blbotiok  Pehtion. 
Isaacson  v.  XhiBANT.  (a.) 

EUdion  law  —  Parliamentary  franchise  —  Aliem  — 
BighU  of  persons  born  in  Hanover  before  the  aocession 
of  the  Queen  and  not  naturalized. 

Persons  born  in  Hanover  of  Hanoverian  parents 
before  the  accession  of  her  Majesty  and  not  naturalized 
are  aliens  ;  and  have  no  right  to  vote  at  a  parliamentary 
election  although  their  names  are  upon  the  register, 

A  fortiori,  persons  born  in  Hanover  of  Hanoverian 
parents  since  the  accession  of  her  Majesty  are  aliens  and 
have  no  right  to  vote. 

Question  reserTod  for  the  Queen's  Bench  DlTisiou  by 
Denman  and  Field,  JJ.,  election  judges,  in  the  following 
words  :— 

At  the  last  parliamentary  election  for  the  Stepney 
Ditision  of  the  Borough  of  the  Tower  Hamlets,  John 
Oharles  Durant  was  returned. 

A  petition  was  duly  presented  and  tried  before  us  on 
the  82nd  and  fire  following  days  of  February,  and  the 
trial  was  concluded  on  the  1st  of  March,  1880. 

HaTing  heard  the  case,  and  it  appearing  to  us  that 
certain  questions  as  to  the  right  of  certain  persons 
hereinafter  mentioned  to  Tote  requires  consideration  by 
the  Queen's  Bench  Di?ision  of  the  High  Court  of 
Justice,  we  ha?e  thought  it  right  to  postpone  the 
granting  of  our  certificate  to  the  Speaker  until  the 
determination  of  the  said  questions  by  the  court,  and  to 
reserTo  suoh  questions  as  follows,  both  parties  agreeing 
that  this  is  the  most  convenient  course. 

The  petitioner  claimed  the  seat,  and  a  scrutiny  took 
place  before  us.  The  result  of  the  scrutiny  (subject  to 
the  questions  hereby  reserred)  was  that  the  respondent 
was  left  in  a  majority  of  one. 

Among  the  counted  votes  objected  to  on  both  sides 
were  the  following :— > 

1.  Nine  votes  of  persons  bom  in  the  kingdom  of 
Hanover  before  the  accession  of  her  Majesty  and  not 
naturaUied. 

t.  Thirteen  votes  of  persons  bom  in  the  kingdom  of 
Hanover  since  the  aocession  of  her  Majesty  of  parents 
bom  in  Hanover  before  that  date  and  not  naturalised* 

3.  One  vote  of  a  person  bom  in  Prussia  since  the 
accession  of  her  Majesty  of  parents  bom  in  Hanover  in 
1802  and  not  naturalised. 

The  question  reserved  for  the  court  is  whether  all  or 
any  of  these  three  classes  of  persons  are  "aliens"  in 
the  contemplation  of  the  law  relating  to  parliamentary 
elections,  audi  as  8uoh«  disentitled  to  vote,  though  upon 
the  register,  or  whether  the  contrary  be  the  law. 

ChiUyf  Q*C.i  and  Asquithf  for  the  respondent  — 
We  contend  that  all  these  votes  are  invalid.  The 
votes  of  the  ante  naii  and  of  the  post  ncAi  stand 
or  fall  together.  The  votes  of  the  ante  nati  are 
bad:  Calvin*s  case,  7  Ooke  1.  These  persons  were 
bom  in  allegiance  to  the  King  of  Sngland»  who  was 
also  King  of  Hanover.  On  the  accession  of  the  Queen» 
the  crown  of  Hanover  became  disunited  from  the 
crown  of  England ;  since,  by  the  Salio  law,  a  woman 
could  not  reign  in  Hanover,  The  allegiance  of  the 
Hanoverians  then  became  severed  and  was  due  to  the 
Sing  of  Hanover,  and  not  to  her  Majesty  i  Doe  d* 
Thomas  v.  Addam,  2  B.  &  0.  779.  That  was  a  case  of 
treaty.  Allegiance  and  protection  are  correlative.  AUe* 
glance  is  personal  as  long  as  protection  is  personals 

(a.)  Beported  1^  A.  P.  Pbrctval  Kbbpi  Esq.,  Barrister* 
at.Law. 
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High  Ooubt. 


DaUUOOTT  v.  HAKRUOZTt 


HiskI 


the  defendants  aeized  a  hone  and  oab»  focming  part  o< 
their  aecorit/.  The  horse  and  cab  were,  at  the  time  of 
■eizare,  standing  in  the  pttblic  street,  the  driyer  being 
inside  a  shop.  They  were  taken  to  a  yard  and  sold 
there,  after  the  expiration  of  five  clear  days  from  the 
date  of  seizure.  The  plaintiff  by  this  action  daimed 
damages  for  wrongful  seizure. 

Thdd^  for  the  plaintijS.f-The  seizare  of  the  plaintiffs 
horse  and  cab  was  iUegal,  for  it  was  made  in  the  public 
street  The  Bills  of  Sale  Act,  1882,  s.  18,  enacts 
that  aU  chattels  seized  under  a  bill  of  sale  shall  remain 
on  the  premises  where  tiiey  were  seized,  and  shall  not  be 
removed  ok  sold  until  after  the  expiration  of  fire  clear 
days  from  the  day  they  were  so  seized.  Here  the 
chattels  did  not  remain  on  the  premises  where  seized, 
but  were  remoyed  before  the  fire  days  had  expired. 

ffarm$ufoHht  for  the  defendants. — ^There  is  no  pffo« 
hibition  against  seizing  the  chattels  in  the  street. 
"  Premises  ^  cannot  mean  the  pubUc  street ;  to  keep  a 
bone  and  cab  standing  in  the  street  for  flye  days  would 
be  a  public  nuisance. 

Bbnhan,  J.— >In  this  case  a  horse  and  cab  were  the 
sublects  of  a  bm  of  sale.  They  were  seized  for  a 
default  of  the  phdntiit  under  that  bill  of  sale.  They 
were  seized  in  the  street,  and  immediately  remoyed  to  a 
priyate  yard.  The  plaintiff  argues  that  this  was  a  yiola- 
tion  of  section  18  of  the  Bills  of  Sale  Aot  (1878)  Amend- 
ment Act,  1882,  and  that  he  may  claim  damages  in 
oonsequencck  eyen  if  he  has  sustained  none.  Section  13 
of  the  aboye  Act  must  be  reasonably  construed.  The 
goods  were  liable  to  be  seized.  They  were  kept  for  the 
proper  time  before  they  were  sold.  There  is  nothing  in 
the  Aot  to  preyent  a  seizure  In  the  public  street  If  the 
goods  are  in  the  street,  they  must,  of  course,  be  remoyed 
to  some  priyate  place.  The  plaintiff  had  full  notice  of  the 
place  to  which  they  were  remoyed.  He  has  no  right  of 
action. 

Wills,  J.,  concurred. 

Motion  ra/iMed,  toith  coiU.    Leave  to  appeal  re/ueed. 

Soliciton  for  the  plaintiff,  J.  Blundell  Ouhhaw  A  Co., 
Liyetpool. 

Solidtors  for  the  defendants,  J.  A  B.  QoU^  for  Diaaon 
<fe  Byere,  LiyerpooL 


Q.  B4  Diy.  (Matiiaw  and  A.  L.  Smith,  JJ.)      April  2. 

BAHBiootT  i).  B&^Bisoir.  (a.) 

Married  woman -^  Judgment  $ymm<n*$ -^  €omm4Mdl 
orders  Appeal  ^ProMbUion-- Separate  niate^ 
Beetraini  on  anticipaiion^Dehtore  Ad,  1889  (32  <ft 
83  VieL  c  62),  a.  6— ifamsef  Women'e  Property  Att, 
^  1882  (45  (ft  46  Vict,  c  75),  $.  1,  euh-eection  2'^Bank' 
ruptey  Ad,  1883  (46  A  47  Tid.  c  52),  s.  103,  euh- 
section  4. 

A  judgment  again$t  a  married  woman  in  reepedof 
euch  of  her  iOparate  ettate  as  eheienot  rtdraineifrom 
antidpaiing  cannot  he  enforced  hy  a  committal  order 
under  the  DeUore  Ad,  1869,  on  proof  that  ehe  has,  since 
the  Judgment,  received,  a$  income  of  her  eeparate  eetate 
eubfed  to  redraint  on  anticipation,  a  eum  eujfident  to 
eatufy  the  fudgmenL 

A  committal  order  having  been  madcf  under  eueh 
circum$tance$,  ly  a  county  court  judge  in  rteped  of  a 
judgment  obtained  in  the  High  Court  for  a  eum  leee 
than£bO,  the  court,  without  deciding  whether  $uch  an 

(tb)  Beported  by  F.  a  BuoKja»  Biq.«  BMiistaK-at.Law. 


separate  propei^l 


order  wa$  properly  a  eubfed  of  appeal,  tet  i 
prohihition* 

Appeal  from  an  order  made  I7  the  ji 
Croydon  Oounty  Oourt 

An  action  on  a  bill  of  exchange  had  besa  1 
the  High  Oourt  against  a  husband 
December,  1884,  Judgment  was  entered  1 
£37.  The  judgment,  so  far  as  the  wife  ^ 
was  in  what  was  called  during  the  aigumsntl 
tory  form — that  is,  the  form  prescribed  hi  I 
Tanner,  32  W.  B.  827,  13  Q.  &  D.  691- 
being  Umited  to  such  separate  estate  as  t 
was  not  restrained  from  antidpating. 
became  bankrupt,  and  a  small  diyidend  wi 
the  Judgment  remained  otherwise  uoaatisflsdi'l 
was  entitled  under  •  settiement  to  < 
her  separate  estate  without  power  of 
beyond  this  she  had  no 
months  after  the  Judgment  she  receiTed 
trustee  under  this  setUement  in  respect  of  i 
Judgment  creditor  then  took  out  a 
county  court  under  the  Debtors  Act;  and  i 
being  satisfied  that  the  wife  had  means  to  i 
order  committing  her  to  prison. 

The  wife  now  appealed. 

ffenn  CoUins,  Q.C.,  {Ogle  with  Urn]  tot  the  i 
cited  Meager  y.  Fellcfo,  33  W.  B.  5T6, 14  Q.  f 
Pike y.  Fitzgihbon,  29  W.  R.  551.  17  Gta. B.iUi 
Dakina,  3  W.  B.  369,  16  0.  B.  77  ;  BvniU  tJ 
32  W.  B.  827,  13  Q.  B.  D.  691 ;  Johneon  t.  i 
9  W.  B.  506,  3  D.  P.  A  J.  494 ;  In  rt  . 
Deakin  y.  Lakin,  33  W.  B,  744,  30  Ch.  D.  lA 

Engliih  Barrieon,  for  the  plaintiff,  dtei  i 
Martyn,  17  Q.  B.  698  ;  DiUon  y.  Gunnwek 
Ex.   23,  21   W.  B.  Dig.  90;    In  re  m 
AddingUm,  le  ^  B.  D,  6^S.    [A.  L.  Siofs,  X» 
to  Atwood  y.  Chichester,  26  W.  B.  S20,  3( 
722.] 

Hjlthxw,  J.— -The  defendant  in  this  oaMiid 
lady,  against  whom  a  Judgment  was  sigailj 
Married  Women's  Property  Act,  1882.  Ij 
summons  under  the  Debton  Aot  was 
county  court,  and  the  Judge,  being 
the  date  of  the  Judgment  she  had 
paying  and  that  she  refused  to  pay,  made  I 
mitting  her  to  prison.  Against  that 
appeals. 

Mr.  Harrison,  for  the  plaintiff,  took  tiis  ] 
objection  that  no  appeal  lay.    He  referred  tea 
sub-seotion  4,  of  the  Bankruptcy  Act,  188^1 
that  "  Every  county  court  within  the  jaii^ 
which  a  Judgment  debtor  ia  or  resldasMh 
diction  under  section  5    of   the  Debiov  / 
although  the  amount  of  the  JudgmflotdsWa 
fifty  pounds."    And  he  argued  that  tlia  r' 
this  8ub«>section  was  to  take  away  the  1 
originally  put  on  the  Jurisdiction  giTsn  to  < 
Judges  by  the  Debton  Act.     He  sabaattaij 
section  does  not  in  any  other  way  alter  the  M 
of  the  county  court  judges  under  theBebtetfl 
that»  aa  there  would  haye  been  no  ^psslfrosr 
before  the  Bankruptcy  Act,  1888,  so  Mthir  r 
any  appeal  now.      One  extraoidinsiy  lew  < 
effect  to  this  objection  would  be  tbst»  vi^^ 
would  lie  from  a  committal  order  made  bj  ajv 
High  Court|  no  appeal  would  lie  from  a  < 
made  by  a  county  court  Judge.   ^  ^  A.  . 
necessary  to  determine  that  qoesCioB*  ^^  ' 
pass  it  by,  as  the  only  result  of  tbe  objeetaj" 
would  be  another  application  by  the  ^^^. 
prohibition.    So  to  saye  ezpenss  we  dailw* 
question  which  haa  been  nSaed*  ai  if  ^I"^ 
been  aaked  for. 
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Mf  of  the  defendant  it  was  argued  that  the 
eomt  jodge  had  no  jariadiotioQ  to  make  this 
u  pointed  out  that,  ao  the  law  etood  before 
Women's  Property  Act,  1882,  and  sioee,  a 
in  can  only  contract  on  the  credit  of  such 
property  as  she  is  not  restrained  from 
ttd  that  any  judgment  obtained  against 
of  the  Married  Women's  Property  Act 
'  by  the  proTision  that  execution  is  to 
k  inch  separate  property.  And  it  was  argued 
hesM,  the  Judgment,  which  was  in  the  proper 
Ikfs  no  opemtion  at  all,  because  there  was 
property.  But  fifteen  months  after 
bsen  entered  the  plaintiff  ascertained  that 
bsd  recently  recei?ed  payment  of  a  sum 
I  her  truatee,  which  gaTe  her  the  meaus  of 
Judgment  debt,  and  under  these  droum- 
iil^lied  to  the  county  court  Judge  under  the 
And,  aa  I  haTe  said,  the  Judge  made  a 
1  Older,  relying  on  sub-section  8  of  section  6  of 
Aflt,  i^ch  says  that  such  an  order  may  be 
**  the  person  making  default  either  has,  or 
the  date  of  the  order  or  Judgment,  the 
|pay  thesum  In  respect  of  which  he  has  made 
has  refuaed  or  neglected,  or  refuses  or 
I  to  pay  the  same/'  But  the  default,  which  is 
of  the  Jurisdiction  to  commit  to  prison,  is 
tke  first  part  of  section  5.  There  it  is  said 
wort  may  commit  ^any  person  who  makes 
psTment  of  any  debt  due  from  him  in  pur- 
I  nj  order  or  Judgment  of  that  or  any  other 
mri"  I  think  the  meaning  of  this  is  that 
Older  is  only  to  be  made  in  case  of  dis- 
su  order  or  judgment  imposing  a  personal 
I  to  pay.  But,  in  my  opinion,  this  Judgment 
on  the  defendant  any  obligation  to  pay 
Thoiefore,  this  case  doee  not  come  within 

I  to  held  that  there  was  power  to  enforce 

f  ^  &  committal  order  under  these  circum* 

[tiihoiild  be  getting  rid  of   the    equitable 

«  to  lestralnt.    It  would  be  possible  in  any 

Mining  Judgment  against  a  married  woman 

ynrfned  from  anticipating,  to  wait  till  the 

[■^bd  reoeiTed  aome  money  from  her  trustee^ 

f%ly  to  ha?e  her  imprisoned.    I  think  the 

|aot  enable  her  to  be  impiisoned.    We  must 

^iks  an  order  setting  aside  the  order  of  the 

tjvdge. 


|flnt  I 
Act, 


fandl 


Bi  J.— I  am  of  the  same  opinion.  That 
'  itroflk  me  as  a  dilBoulty  was  the  meaolnff 
2  of  section  1  of  the  Married  Women's 
1882— "A  manied  woman  shall  be 
'  «&teifaig  into  and  rendering  herself  liable  in 
'"1  to  the  extent  of  her  separate  property  on 
Bo  the  words  ''renderUig  herself 
rendering  herself  personally  liable,  or 
^  iMpect  of  her  separate  property  t  1  think 
I  do  not  think  it  was  intended  that  a  mar- 
i^ahoQld,  after  the  Act,  be  any  more  capable 
^T  aeparate  property  which  she  Is  restrained 
tuff  v^^  ^'^  '^®  ^^  before  the  Act.  And 
V^^  Judgment  in  this  case  is  in  accordance 
^view.  The  Judgment  la  against  such  of  the 
^J  separate  property  as  she  Is  not  restrained 
Bpsting,  And  her  answer  to  the  application 
■ft!  4  ^  *^**  '^®  ^**  neyer  had  any  property 
|uu  Jodgment  is  applicable,  and,  therefore,  that 
"^M  laid  to  haye  made  default  in  obeying  the 
^  I  think  the  county  court  Judge  had  no  power 
'•Older,  and  that  it  must  be  set  aside. 
V^P^Mfrm  9a  aside. 
iftkitiiaplaintiff»  BmUh  <fe^ttuMOfi,  Bye. 


Q.  B.  DiT.  (Lord  Coleridge,  O.J.,  7 
Hawkins  and  Mathew,  JJ.)      > 


March  29,  30. 


In  r0  Stefket  Blbotiok  Peiitiok. 
ISAAGSOK  V.  DiTBAirr.  (a.) 

Eltdion  law  —  FarHamcniary  franehiie  —  Aliens  — 
BighU  of  persona  horn  in  Hanover  before  the  aoceesion 
of  the  Queen  and  not  naturalized. 

Persons  horn  in  Hanover  of  Hanoverian  parents 
before  the  aceetsion  of  her  Majesty  and  not  naturalized 
are  aliens  ;  and  have  no  right  to  vote  at  a  parliamentary 
election  although  their  names  are  upon  the  register. 

A  fortiori,  persons  horn  in  Hanover  of  Hanoverian 
parents  since  the  accession  of  her  Majesty  are  aliens  and 
have  no  right  to  vote. 

Question  reserved  for  the  Queen's  Bench  Di?isiott  by 
Denman  and  Field,  J  J.,  election  Judges,  in  the  following 
words  :— 

At  the  last  parliamentary  election  for  the  Stepney 
Di?ision  of  the  Borongh  of  the  Tower  Hamlets,  John 
Oharles  Durant  was  returned. 

A  petition  was  duly  presented  and  tried  before  us  on 
the  22nd  and  Atc  following  days  of  February,  and  the 
trial  was  concluded  on  the  let  of  March,  1886. 

HaTing  heard  the  case,  and  it  appearing  to  us  that 
certain  questions  as  to  the  right  of  certain  persona 
hereinafter  mentioned  to  vote  requires  consideration  by 
the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  we  have  thought  it  right  to  postpone  the 
granting  of  our  certificate  to  the  Speaker  until  the 
determination  of  the  said  questions  by  the  court,  and  to 
reserve  such  questions  as  follows,  both  parties  agreeing 
that  this  is  the  most  convenient  course. 

The  petitioner  claimed  the  seat,  and  a  scrutiny  took 
place  before  us.  The  result  of  the  scrutiny  (subject  to 
the  questions  hereby  reserved)  was  that  the  respondent 
was  left  in  a  majority  of  one. 

Among  the  counted  votes  objected  to  on  both  sides 
were  the  following  :<^ 

1.  Nine  votes  of  persons  bom  in  the  kingdom  of 
Hanover  before  the  accession  of  her  Majesty  and  not 
naturaliied. 

2.  Thirteen  votes  of  persons  bdm  in  the  kingdom  of 
Hanover  since  the  accession  of  her  Majes^  of  parents 
bom  in  Hanover  before  that  date  and  not  naturaUaed. 

8.  One  vote  of  a  person  bora  in  Prussia  since  the 
accession  of  her  Majesty  of  parents  bom  in  Hanover  in 
1802  and  not  naturalised. 

The  question  reserved  for  the  court  is  whether  all  or 
any  of  these  three  classes  of  persons  are  "  aliens  **  in 
the  contemplation  of  the  law  relating  to  parliamentary 
elections,  and»  as  such,  disentitled  to  vote,  though  upon 
the  register,  or  whether  the  contrary  be  the  law. 

ChiUyt  Q.Ci  and  Asqui^,  for  the  reapondent  — - 
We  contend  that  aU  these  votes  are  invalid.  The 
votes  of  the  ante  nati  and  of  the  post  nati  stand 
or  fall  together.  The  votes  of  the  ante  wxti  are 
bad:  Oalvin's  ecus,  7  Coke  1.  These  persons  were 
bom  in  allegiance  to  the  King  of  Sngland»  who  was 
also  King  of  Hanover.  On  the  accession  of  the  Queen* 
the  crown  of  Hanover  became  disunited  from  the 
crown  of  England ;  since,  by  the  Salic  law,  a  woman 
could  not  reign  in  Hanover.  The  allegiance  of  the 
Hanoverians  then  became  severed  and  was  due  to  the 
Sing  of  Hanover,  and  not  to  her  M^estyi  JDoe  d, 
Thomas  v.  AMam,  2  B.  &  C.  779.  That  was  a  case  of 
treaty.  Allegiance  and  protection  are  correlative.  AUe« 
glance  is  personal  as  long  as  protection  is  personaL 

(a.)  Beported  by  A.  P.  Pbroival  ItiBPi  Esq.,  Barrister* 
a(*Law. 
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[Lord  CoLBBiDQB,  O.J.,  referred  to  1  Geo.  1,  stat.  2,  c. 
4  and  to  the  Act  of  Settlement.] 

CharhB,  Q.Cy  and  JeunCf  for  the  petitioner.— 
The  Act  1  Geo.  1»  atat.  2,  c.  4,  recites  the  Act 
of  Settlement,  and  provides  that  no  bill  for  the 
naturalization  of  any  person  shall  be  receiyed  unless 
it  contains  a  clause  incapacitating  the  person  natural- 
ised from  being  a  priTj  oounoillor.  This  did  not 
touch  the  Hanoverians  born  after  the  accession  of 
George  I.  Calvin'e  cass  does  not  cover  the  present 
case,  as  the  crowns  of  England  and  Hanover  are 
dissevered.  The  dictum  la  Calvin's  ease  is  in  our  favour 
—namely,  that  all  those  bom  under  one  natural 
allegiance  remain,  if  the  kingdoms  be  divided,  adfidem 
iUrituque  regis.  A  Hanoverian  born  before  her 
Majesty's  accession  is  no  alien.  If  resident  in  England, 
his  allegiance  goes  on  as  before  to  the  sovereign  of  Eng- 
land ;  if  resident  in  Hanover,  to  the  sovereign  of  Hanover. 
In  case  of  a  divided  sovereignty  through  descent,  as  in 
cases  of  conquest  or  oession,  the  subject  has  the  right 
of  electing  which  allegiance  he  will  choose:  Doe 
d.  Thomas  v.  AcMam;  AuchmtUy  v.  Mulcasier,  5 
B.  &  C.  771 ;  Jephaon  v.  Biera,  3  Kn.  P.  G.  Oases  130 ; 
In  re  Bruce^  2  Or.  &  J,  436  ;  Dae  d.  Stansbury  v.  Ark» 
wright,  5  0.  &  P.  576.  The  principle  that  allegiance  is 
due  to  the  Grown  and  not  to  the  person  of  the  sovereign 
is  described  as  "damned  and  damnable  doctrine" 
{OcUvin^s  case,  at  p.  19). 

GuUy,  Q.O.,  replied.— All  the  authorities  ciUd  are 
oases  under  treaty.  The  doctrine  of  election  is  new  to 
English  law.  There  is  no  evidence  before  the  court  that 
these  persons  did  elect  to  be  British  subjects. 

Cur,  adv»  vuU. 

April  6.— The  judgment  of  the  court  was  delivered  by 

Lord  OoLBBiDOs,  O.J.— In  this  case  a  short,  but, 
considering  the  time,  curious  point  was  raised :  whether 
Hanoverians  born  before  the  accession  of  the  Queen  (at 
a  lime,  therefore,  when  the  crowns  of  England  and 
Hanover  were  held  by  the  same  person),  resident  in  this 
oountry,  not  naturalized,  but  being  in  all  other  respects 
qnalifled  to  vote,  are  entitled  to  vote  at  the  elections  for 
members  of  Parliament.  Two  other  points  were  raised, 
which,  it  was  admitted,  fell  to  the  ground  if  the  first 
point  was  decided  adversely  to  the  daims  of  the  first- 
mentioned  voters  :— 

1.  Whether  persons  not  naturalised,  bom  In  Hanover 
since  the  aecession  of  the  Queen,  of  parents  bom  in 
Hanover  before  that  date,  are  entitled  to  vote. 

8.  Whether  a  person  not  naturalised,  bom  in  Prassia 
since  the  accession  of  the  Queen,  of  parents  bom  in 
Hanover  in  the  reign  of  George  III.,  is  eo  entitled. 

It  has  been  long  settled  that,  while  the  crowns  of  the 
two  countries  are  held  by  the  same  person,  the  inhabit* 
ants  of  the  two  countries  are  not  aliens  In  the  two 
countries  respectively.  In  both  they  are  sul^eots  of 
the  same  person,  are  in  the  allegiance  of  the  same 
person,  and  we  are  not  conoemed  to  deny  that  they  are 
in  the  allegiance  of  the  same  person  in  his  natural,  and 
not  in  his  politic  capacity.  The  ''  damnable  and  damned 
opinion"  to  the  contiary,  for  which,  according  to  Lord 
Ooke,  the  Spensers,  father  and  son,  suffered  in  the  reign 
of  Edward  II.,  need  not  now  detain  us ;  for,  in  the  case 
before  ns,  the  facts  are  altogether  different  from  those, 
on  which  the  Judges  decided  in  CalvitCs  ease, 
and  we  accept  the  decision  in  that  case  as  of  the 
highest  and  most  undoubted  authority,  and  as  binding 
upon  ns.  In  that  case  the  question  was  whether  a  man 
bom  in  Scotland  after  the  accession  of  James  I.  to  the 
throne  of  England  was  an  alien  in  England,  and  it  was 
held  that  he  was  not.  If,  therefore,  the  voters  in  this 
case  had  been  bom  in  Hanover  after  the  aooeBsion  of 
the  Queen  to  the  throne  of  tha  United  Eisgdom,  they 


would,  supposing  the  Queen  to  have  been 
of    Hanover,  have   been    in    exactly  the 
Oalvin,  and  the  decision  in  his  oaae  would  1 
them  their  votes.    But  they  were  not  in  Ui| 
They  were  bom  subjects  of  a  king  who  \ 
King  of  Hanover  and  King  of  Great  Bn 
land.    At  the  death  of  WUlUm  lY.  his  i 
according    to  the  different  laws  of  su 
obtained  in  the  two  countries,  went  to 
oessors — to  his  niece  in  these  islands,  tohiil 
Hanover.    The  Hanoverian  by  birth,  who  hail 
naturalisation  in  the  lifetime  of  WUliaa  lY.,]) 
when  the  Hanoverian  heir  and  saocesaor  of  i 
was  no  longer  the  sovereign  of  these  islands. 
allegUnce  to  William  IV.  and  William  lY.'s  j 
successors  according  to  law,  and,  as  a 
owed  it,  on  the  death  of  William  IV.,  to 
Oumberland,  who  was»  according  to  Hanov 
heir  and  successor  of  his  brother,  and 
throne  as  King  Emest  in  due  conrse  of  law. 
came  an  alien  because  the  sovereign  to  whomli' 
was  due  was  a  foreign  sovereign,  and  the  i 
his  allegiance  had  been  due  was  dead  leavisf  | 
The  crowns  had  by  accident  been  nnited  in  < 
but  when  the  union  of  the  crowns  came  to  i 
union  of  allegiance  oeased  too,  and  the  i 
had  been  due  to  the  King  of  Hanover  wboi 
King  of  the  United  Kingdom,  was  never  at  sBy| 
to  the  Queen  of  the  United  Kingdom,  who  i 
who  could  not  be,  by  law.  Queen  of  Hanofw. 
Two  answers  to  this  plain  and  simple  mods  4 
ing  of  the  oase  w^e  suggested  by  Mr.  Chsrit 
it  was  said  that  in  all  cases  where  conflietiBg^ 
allegiance  arise  the  subject  has  by  gessnl  f 
which  has  been  adopted  into  English  lav 
election  of  which  sovereign  he  will  beoomsl 
To  this  there  are  many  answers,  allooneliuifk  j 
a  doctrine  entirely  new  ;  there  is  no  tisce  ( ' 
found  in  terms  in  any  law  book  or  aay  i 
The  cases  to  which  we  were  referred  in 
are  not  authorities  at  all.    Certainly  Dm^ 
is    no   such   authority.     The    question 
the   daughter  of    a   man  who    had   Im 
of  the  King  before   the   treaty  betweea  I 
and  the  United  States  in  September,  ITT 
but   for   that    treaty,  would  have  rsa 
or  was  not  an  alien.    The  court  held 
on  the  ground  that  her  f athw  before  her  t 
to  be  a  British  subject,  and  had  becoMi 
the  trae  effect  of  the  treaty  of  1783,   " 
alia,  the  King  acknowledges  the  United 
free,  sovereign,   and  independent  Ststet; 
them  as  such,  and  relinquishes  all  daim  to  i 
ment.    Her  father,  says  Lord  Tenteideo,  e< 
reside  in  the  States  after  the  Uoaty, "  mmt^ 
a  dtisen  of  them."    He  does  not  saj  s  ^ 
election ;  he  says,  in  effect,  that  the  Kiog  I 
the  inhabitants  of  the  States  from  their  sil 
became  aliens.    No  doubt,  if  a  man  ^»^^^J 
the  States  newly  recognised  as  indspsD«"^ 
gone  into  England  or  the  English  <Jo"^!?i  g 
have  remained  what  he  was  before,  s  W» 
and  within  the  allegianoe  of  the  British  ioti 
why  P    Because  he  never  became  a  dtisaa  oiajj 
established    and    recognised    Ststsa    jf^ 
Muloaster  is  the  converse  of  this  csae,  f»J  "7] 
by  Lord  Tenterden  and  his   brother  1^^^^ 
Auchmuty  left  America  when  the  tresl^  *  i« 
signed.    He  came  to  England,  sod  *^««rT| 
some  years.      Then  he  returned  to  ^"""^ 
service  of  the  British  Ctovemment,  snd  toasi  ^ 
when  that  employment  came  to  an  ood,  o  ^ 
America  t  married  there,  and  thers  be jw. 
there  held  that,  as  he  had  not  mtiNd  » 
made  independent  OQontiy  when  ifii 


Vol.  XXXIV.    c]far»,ia8«.i     THE  WEEKLY  fiEPOBTEa 


649 


HlOH  OOTOT. 


In  Bi  Stbthbt  EuonoK  Pbtitiok. 


HlOK  OoDBTt 


eoneeded,  he  mm  Ml  bound  by  his  altogianoe  to  this 
oountiy,  and  that  his  afterwards  residing  in  America 
oottld  BO  more  get  rid  of  that  allegiance^  as  the  law  then 
itood,  than  residence  in  anj  other  foreign  oountry.  The 
eouisel,  it  is  trae,  in  that  case  speak  of  election — the 
Judges  give  no  countenance  to  the  doctrine,  bat  assnme 
nd  statSy  what  was  the  tme  doctrine  at  that  time,  that 
Allegiance  to  the  Grown  of  this  conntry  cannot  be  got 
jld  of  except  by  treaty,  to  which  the  King  of  this  conntry 
is  a  party,  ^okd  by  which  he  relinquishes  his  claim  to 
tbat  allegiance.  StOl  less  is  the  case  of  JepT^ion  t.  Riera 
VBj  snch  authority.  The  case  as  to  the  question  of  Mr. 
Wills  being  an  alien  is  decided  on  the  special  facts 
fovnd  by  the  assessors,  aod  assumed  by  the  court  (at  p. 
147)  to  be  uncontradicted,  that  Mr.  Walls,  who  had  been 
s  British  subject,  left  Minorca  within  the  time  limited 
>7  the  Treaty  of  Versailles,  and  that  "  he  never  after- 
wards returned  to  Minorca/'  On  this  state  of  facts,  the 
Jodgment  proceeds,  and  it  would  have  been  strange,  indeed, 
IT,  under  these  circumstances,  the  court  had  come  to  any 
otiier  oonolasion  than  that  from  the  British  allegiance 
whidi  originally  bound  Mr.  Walls  he  had  never  been 


In  the  case  of  In  re  Bruce,  Bayley,  B.,  in  delivering 
fts  Judgment  of  the  court  (in  which  Lord  Lyndhurst 
sancurred),  does  use  the  expreseiooR  "  option "  and 
''•lection^'  as  to  a  person  bom  in  Maryland  in  1764, 
nd  who,  in  the  opinion  of  the  court,  had  taken 
advsntage  of  the  treaty  of  1788  to  remain  a  citizen  of 
the  newly  oonetituted  United  States.  They  find,  in 
effect,  that  the  King,  having  relinquished  his  claim  to  the 
lUsgiance  of  the  American  citizens,  this  partictdar 
American  acquiesced  in  the  relinquishment.  The  case 
geei  no  further,  and  will  not  help  the  petitioner. 

But  (2)  this  suggestion  of  Mr.  Charles  is  contrary  to 

lbs  elenentary  idea  of  allegiance  itself.    Allegiance  is  a 

ttng  to  which  there  are  two  parties — the  sovereign  and 

Hm  subject.    It  is,  as  Lord  Ooke  says,  *'  Duplex  et  re- 

i^reeum  Ugamm;  and  again:  Mmio  igiuir  Ugeantia 

Msr  a  ligando  quia  cantinH  in  Be  duplex  ligaimen,*' 

isd  again  :  **  ligeanoe  is  the  mutual  bond  and  obliga- 

floa  between  the  king  and  his  subjects,  whereby  subjects 

IIS  oslled  liege  subjects,  because  they  are  bound  to  obey 

sad  serve  him ;  and  he  is  called  their  liege  lord  becauee 

be  should  maintain  and  defend  them.**    Therefore  it  is 

truly  said  that  **protedio  irahU  iuhjedionem  et  eubjtetio 

preUcHonem,'*    Blackstone  is  equally  express :  "  It  is  a 

prindple  of  universal  law  tbat  the  natural  bom  subject 

of  one  prince  cannot  by  any  act  of  his  own— no,  not  by 

swearing  allegiance  to  another — ^put  ofE  or  discharge  his 

natural   allegiance    to   the    former ;    for   his    natural 

allegiance  was  intrinsic  and  primitive  and  antecedent  to 

the  other,  and  cannot  be  divested  without  the  concurrent 

aet  of  that  prince  to  whom  it  was  first  due.    It  is  un* 

reasonable  that  by  such  voluntary  act  of  his  own  he 

ahould  be  able  at  pleasure  to  unloose  the  bands  by  which 

he  is  connected  to  his  natural  prince  **  (Black.  Comm. 

Book  L,  p.  358) ;  and  he  remarks  that,  down  to  the  time 

of  the  Bevolution  of  1688,  for  six  hundred  years  the  oath 

vbenever  administered  was  to  be  *^  faithful  to  the  king 

tod    hia   heirs."     Now,  the  '^ natural   prince"  of  a 

Hanoverian   not  naturalized  in   any  other  oountry  is 

ttidoubtedly  the  King  of  Hanover,  or  the  sovereign  who 

How  by  conquest  represents  that  king — t.e.,  the  German 

Emperor.    It  is  not  suggested  that  either  the  King  or 

the  Emperor   ever   relinquished    their    claim    to    the 

sUegianoe  of  their  subjects.    The  allegiance,  therefore, 

lemoina. 

(3)  The  inconveniences  tbat  would  follow  from  this 
claim  to  elect  at  the  will  of  the  subject  were  pointed 
Out  in  the  argument,  and  they  are,  as  far  as  an  argument 
q(  ^iieon«enten(0  ever  can  be,  practically  conclusive.  If 
tte  Queen  of  these  islands  and  the  German  Emperor 
were  to  go  to  war  (ahiii  omm,  as  the  Judges  say  in 
CoMfi'i  coie— but  it  has  beeui  and  may  be  again),  any 


one  of  these  resident  non*naturalised  Hanoverians  would 
undoubtedly,  if  serring  in  the  British  army  and  taken 
prisoner,  be  liable  to  be  shot  as  a  traitor  in  arms  against 
his  sovereign;  and  the  case  would  be  the  same  with  an 
Englishman,  and  there. must  be  many  such  residing  in 
Hanover  not  naturalized,  and  serving  in  the  Gkrman 
armies.  The  instance  of  Aieaa  Maodonald*  shows, 
though  under  a  somewhat  diilerent  head  of  law,  that  such 
a  case  is  by  no  means  one  merely  imaginary.  But  that  a 
man  rightfully  and  legally  in  the  allegiance  of  one 
sovereign  could  be  also  rightfully  and  legally  treated  as 
a  traitor  by  another  cannot  be  the  law.  Yet  it  follows 
inevitably  from  Mr.  Gharles'  premises  when  the  essential 
character  of  allegiance  is  understood.  Sir  William 
Blackstone,  loc,  eit>,  gives  such  a  man  small  consolation. 
'*  The  natural  bom  subject  of  one  prince,'*  he  says,  "  to 
whom  he  owes  allegiance,  may  be  entangled  by 
subjecting  himself  absolutely  to  another,  but  it  is  his 
own  act  which  brings  him  into  these  straits  and  difB- 
oulties  of  owing  service  to  two  masters.*'  Sir  W. 
Blackstone  plainly  never  had  heard  of  the  doctrine  that 
a  man  could  get  rid,  by  election,  of  an  allegiance  he  was 
bora  under,  and  in  Colvirie  ease  the  dilBoulty  is  evaded 
by  saying  that  such  a  man  might  be  adfidem  uiriueque 
Regie,  without  explaining  what  was  to  happen  if  the 
faiths  conflicted. 

(4)  It  was  further  pointed  out  that  in  this  case  there 
was  no  proof  of  an  election,  in  fact,  no  evidence 
how  long  these  voters  had  resided  in  this  country, 
nothing  inconsistent  with  the  supposition  that  one  or  adl 
of  them  might  have  come  into  this  oountry  quite 
recently,  and  even  animo  rev&rtendi.  All  that  we  know  is 
that  they  were  bora  subjects  of  the  then  King  of  Hanover, 
whc  was  the  sovereign  of  this  oountry,  and  that  they 
are  now  resident  in  this  oountry,  the  present  sovereign 
of  which  is  not,  and  never  was  or  could  be  the  sovereign 
of  Hanover.  The  only  real  authorities  which  Mr. 
Charles  was  able  to  produce  were  not  the  dedsion,  but 
the  dida  of  the  Judges  in  Oaivin'a  ease.  They  are 
dicia  of  great  weight,  as  great,  probably,  as  any  dida 
can  be,  for  they  are  the  dicta  of  very  great  lawyers  after 
very  long  and  exhaustive  argument,  lioth  at  the  bar  and 
on  the  bench.  Sir  Francis  Bacon  arguing  as  Solicitor- 
General  in  support  of  the  viei»  which  the  Judges  adopted, 
and  Lord  Coke  tells  us  (28a)  that  the  Lord  Chancellor 
and  twelve  of  the  judges  (including  himself)  concurred 
in  it.  Yet  with  all  respect  it  must  be  said  they  are  dicta 
only.  They  were  not  neoessary  for  the  decision  ;  they 
were  delivered  on  a  matter  which  Lord  Coke  calls  "less 
than  the  dream  of  a  shadow  or  the  shadow  of  a  dream,** 
so  little  was  it  anticipated  that  the  crowns  of  the  two 
kingdoms  would  ever  be  severed,  or  that  the  question  of 
divided  allegiance  which  would  thence  arise  would  ever 
become  a  practical  one.  The  passage  is  remarkable — it 
loavee,  as  will  be  seen,  to  which  kingdom,  in  case  of  the 
supposed  severance,  the  allegiance  would  be  due  wholly 
uncertain,  and  it  should  be  seen  that,  if  there  were  three 
or  fonr  separate  kingdoms,  there  would  be  or  there  might 
be  three  or  four  separate  allegiances.  The  truth  is,  as 
we  have  said,  the  Judges  never  expected  the  case  to 
arise,  and  did  not  trouble  themselves  to  think  out  the 
consequences  which  would  follow  from  their  doctrine  it 
a  case  they  thought  so  improbable  ever  did  arise. 

It  must  be  remembered,  further,  tiiat  Oalvin*e  caee 
was  decided  in  the  time  of  James  I.,  when  the  feudal 
system  was  still  in  vigour,  and  when  the  doctrines  which 
were  part  of  or  resulted  from  It  were  the  law  of  the 
land.  It  was  the  time  of  scutages,  and  aids,  aud  reliefs, 
and  primer  eeiein,  and  wardships,  and  fines  for  livery, 
and  values  and  forfeitures  of  marriage,  and  mWi^ry 
tenures  in  eapiU,  It  is  not  to  bo  wondered,  at  Vt  the 
language  of  the  Judges  at  suoh  a  time  as  to  t\i«  ^VisssAtei 
and  consequencee  of  perao^^  aWo^*^^^ — ^^  ^t^"^^ 

•  See  Howeiri  Sw^^  *  "^^  Xv 
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wbioh  lay  at  the  very  root  of  the  feudal  system — was 
widely  different  from  the  langaage  of  Lord  Tenteiden 
and  Mr.  Jastioe  Enkine,  of  Lord  Lyndhurst  and  Baron 
Bayley  in  the  eases  on  which  we  have  already  remarked. 
The  state  of  things  has  been  changed,  not  only  by  12 
Oar.  2,  0.  24,  bnt  by  the  Act  of  Settlement  In  the  time 
of  William  and  Mary,  and  by  the  1  Geo.  1,  stat.  2,  c. 
4,  to  which  so  much  reference  was  made  In  the  argu- 
ment. The  case  must  hare  arisen  when  William  m. 
was  at  once  king  of  this  country  and  stadtholder  of 
Holland.  Yet  of  any  claim  of  Dutchmen  resident  in 
this  country  after  the  death  of  King  William  to  be  any- 
thing but  aliens  there  is  no  trace  to  be  found  in  any  of 
the  books.  The  language  of  the  last-mentioned 
statutes,  as  well  as  of  4  Geo.  2  and  12  Geo.  3,  as  to 
the  children  and  grandchildren  of  British  subjects  is 
remarkable,  for  the  later  statutes  speak  of  the  "  Grown  " 
and  not  the  "  soyereign,*'  and  to  our  minds  clearly 
recognise  that  to  the  king  in  his  poUtic,  and  not  in  his 
personal  capacity,  is  the  allegiance  of  his  subjects  due. 

For  these  reasons  we  think  that  the  votes  of  those 
persons  bom  in  Hanover  before  the  accession  of  her 
Majesty  and  not  naturalized  must  be  disallowed.  This 
being  our  opinion  upon  the  first  question  submitted  to 
us  it  follows  that  the  votes  of  those  persons  mentioned 
in  the  second  and  third  questions  must  be  disallowed 
also. 

Every  case  which  has  be6n  dted  to  us  is,  as  we  think, 
when  properly  understood  and  the  facts  of  it  oorrectly 
appreciated,  an  authority  for  the  respondent.  The  whole 
argument  is  with  him,  the  only  thing  against  him  is 
the  existence  of  the  dicki  to  which  we  have  referred. 
But  these  dida  appear  to  us  to  be  plainly  open  to  the 
remarks  we  have  made  upon  them,  and,  as  none  of  us 
have  any  doubt  as  to  the  law,  we  think  there  should  be 
no  appeal. 

Solicitor  for  the  petitioner,  E,  Talfourd  Sughe$, 

Solicitors  for  the  respondent,  Wilkim,  Blyih,  A 
DuUan. 
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^x  parte  Shasp. 
In  re  Walker,  (a.) 

Bankruptcy— Practice — Petition — Death  of  dehtor — 
Adjuduxaion-^Bankrupfcy  Act,  1883  (46  A  47  Vict, 
c.  62),  IS.  108, 125. 

Where  a  deUor  dice  after  a  hahkruptey  pdition  is 
presents,  hut  before  adjudieaUon^  the  court  ehould^  under 
eeetion  108  of  the  Bankruptcy  Ad,  1888,  adjudicate 
him  a  bankrupt,  and  the  ordtr  of  adjudication  ehould 
be  gazetted  and  advertised  in  the  ordinary  way. 

Special  case  stated  by  his  honour  Judge  Chalmers,  of 
the  Birmingham  County  Court,  for  the  opinion  of  the 
High  Court  of  Justice  under  section  97,  sub-section  3, 
of  the  Bankruptcy  Act,  1883. 

On  the  20th  day  of  January,  1886,  the  above-named 
debtor  filed  a  petition  in  bankruptcy  in  this  court,  and 
on  the  same  day  a  receiving  order  was  made  thereon, 
the  official  receiver  of  this  court  being  thereby  consti- 
tuted receiver  of  the  estate. 

On  the  22nd  of  January,  1886,  the  debtor  died. 

On  the  12th  of  February,  1886,  the  first  meeting  of 
the  creditors  was  held  under  the  proceedings,  and 
adjourned  until  the  17th  of  February,  when  the  follow- 
ing resolutions  were  passed: — 

(a.)  Reported  by  J.  Gbsabd  Laimo,  Esq.,  Barrister-at- 
Law. 


1.  That  the  debtor  having  died  since  Che  < 
petition  herein— namely,  on  the  22nd  day  < 
1885 — these  proceedings  be  continued  as  if] 
alive  and  had  been  adjudicated  bankrupt, 
estate  be  administered  accordingly. 

2.  That  Mr.  Edward  James  Abbott,  of  77,1 
row,  Biimingham,  chartered  accountant,  shall  I 
of  the  property  of  the  debtor. 

8.  ^at  the  ol&cial  receiver  do  apply  to  fhs  j 
an  order  confirming  these  resolutions,  and 
estate,  both  real  and  personal,  of  the  mSik} 
Walker  in  the  said  Edward  James  Abbott  [ 
trustee  as  aforesaid. 

Application    was    made    to  me   on   fhs  j 
February,  1886,  on  behalf  of  the  official  i 
firm  the  said  reeolutions  of  the  first  meeting  di 
and,  if  necessary,  that  an  order  of  adJQ  ~' 
be  made  against  the  deceased  debtor. 

It  appeared  to  me  that  the  case  Involved  a  ( 
of  difficulty  and  also  of  general  importaaoe. 
one  hand  I  was  loth  to  make  an  order  of  i  '[ 
against  a  deceased  man,  as  adjudication  Ii  a  J 
affecting  civil  etatue.     On  the   other  hsni 
appears  to  contemplate  adjudication  as  a  i 
liminary  to  the  vesting  of  the  debtor's 
trustee. 

The  questions  for  the  opinion  of  the  Higkf 
Justice  are — 

1.  Whether  the  deceased  debtor  can  snd  ( 
adjudicated  bankrupt  in  order  to  cany  oat  I 
tions  of  the  creditors  P 

2.  If  not,  whether  an  order  can  be  mads 
debtor's  property   In    the   trustee  appointslj 
creditors,  and  directing  the  estate  to  be  i  '  ' 
under  an  adjudication  in  bankruptcy  P 

3.  If  so,  whether  such  order  as  aforesaid  i 
be  gazetted  and  advertised  in  like  mannei  si  i 
adjudication  P 

Muif  MadBenxie,  for  the  Board  of  Tiili| 
official  receiver.— Section  108    provides 
debtor,  by  or  against  whom  a  baakruptof  | 
been  presented,  dies,  the  proceedings  te  I 
shall,  unless  the  court  otherwise  orders,  be  I 
if  he  were  aUve."    The  difficulty  is  that,  it\ 
ings  in  the  present  case  are  continued  in  1 
statement  of  affairs  in  compliance  with  i 
be  made  by  the  debtor,  nor  eonld  a  puhliitf 
be  held  (section  17),  nor  could  the  ereditoiKl 
proposal  for  composition,  fto.,  under  seetifla  1 
that  section,  the  proposal  must  emanate  flnxif 
but  rules  155  and  166,  whioh  relate  to  adje" 
sufficient,  and  apply  here.  In  the  oorrespoadtal  I 
section  108-^vi2.,seotion80,parttgi^h9,ofth«ifl 
—it  was  held  that  it  did  not  apply  to  the  esM  of  I 
dying  after  the  presentation  of  tiie  petitioB  for  I 
tion  and  before  the  first  meeting :  A  Ohierd,  1 
563 ;  but  the  words  used  in  that  section  wgti* 
a  debtor  who  has  been  adjudicated  a  bsoknpi 
These  words  have  been  purposely  altered  ia  Aij 
Act.  The  leamedjudge  put  the  second  qusitioBiBff 

because  he  was  inclined  to  think  tiiat  Chii  esirr 
more  satisfactorily  disposed  of  by  ordering ths  aw  ^ 
tion  in  bankruptcy  of  the  estate  of  the  dooaM^M 
under  section  125,  whioh  relates  to  the  sdmfawWf 
the  estates  of  persons  dying  insolvent,  ss  ansa  M 
would  enable  the  personal  representattteaof  tiM^ 
to  appeal.  If  the  court  adjudicatea  the  ©r 
bankrupt  they  cannot  appeal.  [CATByJ."*^ 
under  seotion  104,  sub-section  2  P] 

No  one  appeared  on  the  other  rid^ 

Cavb,  J.— We  have  desired  to  hear  *U  •jJ! 
out  because  we  have  not  had  the  advantage  dr"^ 
one  on  the  other  side ;  but  when  one 
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Ex  TAXTB  Sharp.—**  Thb  Godiya." 


High  Couht. 


yi  loems  quita  dear  that    the   Le^latnre 

\  after  thepTeaentatlon  of  the  petition,  that 

Ik^qBen  which  did  happen  under  the  prefloua 

nely,  that  the  death  of  the  debtor 

iiUpioceedlngB,    For,  under  that  Act,  power 

|ft0  proceedings  only  oroae  where  there  had 

ition,  and,  no  donbt,  this  waa  found  to 

\  oonaiderable  Inconvenience.   Therefore, 

ym,  in  aeoUon  108,  provldee  that,  "If  a 

r  ^ainat  whom  a  biuikniptoy  petition  has 

V  diet,  the  proceedings  in  the  matter 

tbe  court  otherwise    orders,    be    con- 

'  he  were  alive,"    Kow,  inasmuch  as  the 

iltM  chosen  to  change  the  language,  It  must 

ett  the  dlflsfenoe  between  an  adjudication 

,  for  it  espvesaly  raleie  to  tiie  death  of  the 

rtfaepstitioii." 

I  axe  to  be  oontinuad  in  some  way  or 

firs  to  be  continued  in.baakruptoy.    Iliey 

I  continued  under  section  125,  because  the 

I  voder  that  seotlon  are  all  founded  upon  a 

after    the   death   of   the    debtor, 

l^piQceedings  to  be  continued  are  proceedings 

1  8  petition  presented  whilst  he  was  still 

I  although  the  rales  do  not  prescribe  any 

dure,  yet,  inasmuch  as  the  Act  directs 

nee,  the  court  must  proceed  In  what  it 

I  best  way.     The  ordinary  way  in  which 

I  would  be  continued  if  the  debtor  had 

efents  whleh  haTe  happened — that  is  to 

>  fio  leheme  for  composition  has  been  pro- 

Itppored,  would  be  by  adjudication  in  bank- 

^Kij  should    not   that   take    place   here? 

>  as  I  understand  it,  means  that  the  court 

I  that  a  person  becomes  bankrupt.    This 

_  t  when  he  presented  the  petition,  and 

ku  ftflked  to  do  is  to  put  an  offldal  stamp 

Ijpnnoanoe  and  adjudicate  that  he  is  what 

~f  to  be  when  he  presented  the  petition. 

IJN  nothing  unnatural  in  adjudicating  a 

^'Idthough  he  is  dead.      Kor   will  any 

i  li  the  representatlTes  of  the  deceased, 

f  choose,  endeaTour  to  make  an  arrange- 

^  nsditors,  which,  if  assented  to,  would,  I 

'» be  oonridered  by  the  court  as  a  very 

lor    ordering,    under     section     108, 

proceedings    to    drop.      Or,    if   it 

*  that  this  man  was  not  really  bankrupt, 

,  b  citate  would  realise  enough  to  pay  the 

I  full,  although  the  representatives  might  not 

^  to  pay  the  money,  yet  it  would  be  a  per- 

IMOQ  for  the  court  holding  Its  hand,  and,  if 

'  Atss  were  to  undertake  to  pay  in  full, 

the  proceedingfi  be  not  continued.      I 

Ton,  see  that  any  Injustice  will  result 

>  power  of  the  court  is  not  compulsory.    It 

A  the  proper  course,  in  the  absence  of  any 

I  on  the  part  of  any  person  representing  the 

1  to  make  the  order  of  adjudication  and  to 

^  the  ordinary  course.    We  answer  the  first 

^  itions  affirmatively. 

^J.— I  am  of  the  same  opinion.  I  think 
'v  that  the  alteration  made  in  the  practice 
f  by  section  108  of  the  new  Act  wae  made 
■Tiu*  P^'P^^  ^^  dealing  with  such  cases  as 
floo  not  thhikthat,  on  the  whole,  any  great 
I  ^t  onder  any  circumstances,  arise  from  the 
^^m  has  been  no  special  provision  made  to 
•^•pwientatives  of  the  deceased  to  make  some 
•J*  «Mi  be  made  by  the  debtor  under  section  18. 
"so!  aootum  108  is  dear  that  the  proceedings 
.  JJJJ'uUess  the  court  otherwise  ciders.  I 
F  iBotid  no^be  doing  our  duty  M  we  were  to 
T  muhmlties  which  we  thought  might  arise 


from  this  particular  case  being  omitted  from  other 
sections  of  the  Act  to  induoe  us  to  say,  in  such  a  case 
as  this,  that  the  exact  converse  of  what  section  108 
orders  shall  take  place^namdy,  that,  without  our  going 
into  the  merits  of  the  case,  we  should  say  that  the 
proceedings  should  not  contittue. 

SoUdtor  for  the  Board  of  Trade  and  the   ofELdal 
receiver,  W*  Murian. 


Prob,  Div.  k  Adm.  Div. )  •  ^  .  «- 

Admiralty.  ]  Jan.^27. 

«  Thb  Godxva."  («.) 

Damage — Fradiee^Prdiminary  deU^R.  flf.  C7.,  ord, 
19,  r.  88— Fefse?  ai  anchor. 

**  In  an  acHcn  for  damage  ly  edllUian  the  defendanie  in 
their  prdiminary  act  inetead  of  etoHng  as  required  by 
ord.  19,  r.  28,  '*  the  dietanee  and  bearing  of  ihe  other 
vessel  whm  first  seen"  stated  only  thai  **the  L*  vfhen 
first  seen  was  at  anchor,** 

HMf  that  the  qtnesition  in  the  preliminary  ad  mwft 
he  answered  ftdly^  and  that  an  amendmsnt  must  be 
made. 

Trial  of  action. 

This  was  an  action  of  damage  instituted  on  behalf  ot 
the  owners  of  the  steamship  Lobeiia  against  the  steam-' 
ship  Qodiura  and  her  freight 

Sir  W.  PhiUimore  and  Dr.  F.  W.  Eaihes,  for  the 
plaintifEs,  called  attention  to  the  fact  that  in  the  pre- 
liminary act  filed  on  behalf  of  the  defendants,  the  9th 
artide,  which  corresponded  with  clause  (1.)  of  the  form 
of  preliminary  act  provided  for  by  ord.  19,  r.  28,  was 
only  complied  with  as  follows :— "  The  Lobelia  when 
first  seen  was  at  anchor,*'  and  objected  that  by  this 
answer  the  information  required  by  the  rule  had  not  been 
gifen. 

Bucknill,  Q.C,  and  J.  P.  Aspinall,  for  the  defend- 
ants. 

Butt,  J.— In  cases  like  the  present,  when  I  find  the 
questions  in  the  preliminary  act  improperly  answered*  I 
am  disposed  to  view  the  case  of  the  party  so  answering 
with  suspidon.  The  parties  are  entitled  to  have  the 
questions  in  the  pielimlnary  act  answered  fully.  If  the 
answer  is  intentionally  imperfect,  then  I  look  upon  it 
as  an  attempt  to  mislead.  Article  (i.)  must  be  properly 
answered. 

The  counsd  for  the  defendants  then  added  to  the 
statement  In  answer  to  clause  (i.)  of  the  preliminary  act 
^  the  following  words  *'  distant  about  two  miles  nearly 
ahead,  but  on  the  port  1>ow  withal." 

Solicitors  for  the  plaintiils,  Waitons,  Buhb,  <h  Johnson 

Solicitors  for  the  defendants,  Parker^  Qarrdt^  A 
Parker, 


(a.)  Reported  by  0.  F.  JsumTT,  Esq.,  Barrister-at-Law 
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the  two  married  ladies  in  the  reeidnary  personal  estate  of 
the  testator  ought  to  be  transferred  to  them  by  the  trustees 
of  the  will  in  the  face  of  the  declaration  which  is  con- 
tained in  the  will  itself  as  to  restraint  on  anticipation. 
I  hafe  no  hesitation  in  saying  that  the  restraint  on 
anticipation  applies  to  the  corpus  of  the  gift  itself,  and 
that  the  trustees  cannot  transfer  the  shares  of  the  per- 
sonal estate  to  the  married  ladies.  It  was  argued  that 
the  point  had  been  decided  by  the  Oourt  of  Appeal  in 
In  re  Bourn,  but  all  that  was  done  in  that  case  was  to 
construe  the  wiU,  and  the  Oourt  of  Appeal  held  that,  on 
the  true  construction  of  that  instrument,  the  restraint  on 
anticipation  applied  to  the  married  woman's  interest 
while  that  interest  was  reversionary,  but  did  not  apply 
when  the  interest  fell  into  possession.  Now,  there 
is  no  such  question  of  construction  possible  to  be 
maintained  on  this  will.  The  law  is  dear  on  the 
subject,  that  you  can  confer  on  a  married  woman,  by 
means  of  her  separate  use,  the  power  of  dealing  with 
property  that  is  her  own,  and  at  the  same  time  yon  can 
superadd  to  that  such  a  condition  as  would  prevent  her 
dealing  with  it  in  any  way.  That  seems  to  be  the  efleet 
pi  this  will. 

Then  the  qnestion  arisee  whether  the  shares  of  the 
same  ladies  in  the  real  estate  of  the  testator,  as  well  as 
in  his  personal  estate,  are  bound  by  coTcnants  which  they 
have  entered  into  in  their  marriage  settlements  as  to 
after-acquired  property.  The  covenant  is  that  if,  at  any 
time  during  the  intended  coverture,  the  married  lady,  or 
herhuBbandin  her  right,  should  become  entitled  in  man- 
ner mentioned  to  any  real  or  personal  estate,  then 
anoh  property  shall  be  settled  on  the  lady,  and  the  first 
material  trust  is  to  convert  the  property  into  money,  so 
that  the  real  estate  under  this  settlement,  if  it  fell  within 
the  covenant,  would  have  to  be  sold  by  the  trustees,  and 
the  proceeds  are  to  be  held  on  trusts  to  pay  the  income 
to  the  maxried  lady  herself  for  her  separate  use,  without 
power  of  anticipation  ;  and  after  that  the  settlement 
proceeds  in  the  usual  way,  conferring  a  life-interest 
on  the  huBbaod>  with  remafaider  to  the  children,  and  so 
on. 

Kow,  in  regard  to  the  land,  can  these  ladies  convey  f 
It  seems  to  me  that  they  cannot  They  are  restrained 
frooi  antldpatioD,  and  it  has  been  held,  and,  I 
thinks  rightly  held,  that  there  is  no  distinction  for  the 
purposes  of  a  clause  of  this  character  between  the 
testiaint  on  anticipation  and  th«  restraint  on  aliena- 
tion. If  the  married  ladies  were  to  convey  in  accordance 
with  the  covenant,  4he  result  would  be  that  the  property 
which  the  testator  had  said  in  substance  they  are  to 
enjoy  m  ipeni^  without  power  of  anticipation,  will  be 
converted  into  money,  and  though  the  conveyance  will 
bo  made  in  pursuance  of  the  covenants  in  the  marriage 
settlement,  dearly  the  conveyance  will  be  an  alienation, 
and  it  will  ohango  the  nature  of  tho  property,  and  it  will 
result,  too,  in  conferring  interests  on  other  persons  by 
an  act  itder  vivo$  when  the  testator  has  declared,  by  a 
clause  which  the  law  holds  to  be  valid,  that  the  ladies 
shall  not  anticipate,  which  t  understand  to  be  the  same 
thing  as  that  they  shall  not  alienate.  I  think  the  clause 
does  refer  to  such  alienation  as  this,  and  that  the  shares 
in  the  real  estate  are  not  bound  by  the  oovenant.  These 
observations  that  T  have  made  in  regard  to  the  red 
estate  apply  a  fortiori  to  persondty,  because  they  have 
no  con^l,  as  I  have  already  held,  over  their  shares  in 
tho  personal  estate,  the  legd  interest  in  those  dhares 
being  vested  in  the  trustees^  and  remaining  in  court* 

Solicitors,  Owrrey^  HoUand^  dk  Omrey, 


Q.  B.  Biv.  (Mathew  and  A.  L.  Smith,  JJ.]  { 

Seboka.  v.  'Kajtbtbubo^  asd 

Hwhand  and  unfe-^Tort  of  wife-^Lu, 
— Married  Wonten^a  Property  Ad,  18^1 
Vict.  c.  75),  8.  1,  euh-aecUon  2 ;  udiotu  11^ 

A  htuhand  i$  not  relieved  hyihe  Ma 
Property  Ad,  1882. /rem  hU  UabO^im^ 
wife'i  torti  committed  after  marriage. 

This  was  an  objection  taken  underoid.! 
statement  of  ddm  in  an  action  agunit  t  f 
wife  for  a  libd  alleged  to  have  been 
wife.  The  husband  now  sought  to  hafs  ttl| 
of  ddm  set  aside  as  against  him,  on  Ihs  ( 
cause  of  action  against  him  was  shown,  be 
not  alleged  to  have  been  oonoemediaflM| 
of  the  Ubel,  and  because,  afaioe  the  Msmdl 
Property  Act,  1882,  a  husband  ought  not  to  | 
in  an  action  against  his  wife  for  h«  toita 

H.  Reedy  for  the  husband.— There  ia  nod 
before  the  Married  Women's  Proper^  Ml 
husband  would  have  been  property  Joined  nf 
such  an  action :  Oapdl  v.  PovM^  13  W.J 

C.  B.  K.  S.  743.    Bat  the  reason  for  so  ;  ' 
now  at  an  end,  for  the  wife  keeps  in  hei  ( 
her  property,  and  is  rendered  capd>I«  ofj 
being  sued  in  her  own  name  by  section  1} 
ol  the  Act.    There  is  no  question  of  sgei 
Wright  V.  Leonard,  9  W.  R.  «>44, 11  0.  B.  t\ 

Ho  dso  referred  to  Lufh  on  HasbsodflT 
256;  and  Weldon^.  Winalow.Z^  W,B.S1^ 

D.  784. 

8im$,  for  the  pldntifl.— Section  1, 
only  says  that  the  husband   '*need  not  J 
Formeriy  a  married  woman  could  not  < 
Oases  frequently  occur  in  which  the  hu 
have  their  property  confused  in  sudi  s  \ 
necessary  to  sue  them  both  to  get  any  i 

He  dso  referred  to  Everdey  on  fk^ 
p.  296  ,*  and  WainfMi  v.  Heyl^  2S  W.  i 
20  £q.  321. 

H.  Bud  replied. 

Mathbw,  J. — I  am  of  opinion  that  I 
this  case  is  liable  to  be  sued.    It  isagisilf 
that  such  would  have  been  the  csso  I 
referred  to,  but  it  is  argued  that  tbs  i 
difCerentiy  now.      The    Act    is  not 
rdief  of  husbands,  but  relates  to  the  ^ 
ried  women.    It  is  sdd  that  since  the  ht^  > 
married  woman's  earnings  her  own  propo^il 
them  away  from  her  husband,  those  esnusgj 
treated  as  the  source  from  iriiich  i 
sought  for  her  breach  of  oootnol,  aid  m  < 
based  on  that  to  the  effect  that  we  shooUfl 
Act  as  intended  to  exonerate  the 
sub-section  2,  of  the  Act  was  frsmed  to  < 
to  be  brought.    An  option  is  given  by  i^  * 
the  wife  in  respect  of  her  sepante  piop 
recover  Judgment  thereon,  or,  when  thartj 
separate  property,  the  old  remedy  ii  left  f 
band.    The  Act  says  a  wife  shall  ^^- . 
sued  in  tort  as  if  she  were  a  fem$  We,  sai  J 
the  husband,  that  he  ''need  not  "be  join 
that  the  plaintiff  is  entitled  to  msks  botb  t 
and  wife  defendants  in  this  aotiOB. 

A.  L.  Smith,  J.— I  am  of  the  ss«s 
Act  was  passed  to  consolidate  the  pw»ioo»j 
tion  to  married  women  and  their  j^o^^ 

(a.)  Beported  by  A,  H.  TodPi  Xitv 
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the  ctptdn   liad    implied    authority    on 

behalf  to  make  diabonementfl  lor  provisions 

vers  bound  bj  the  charter-party  to  sapply, 

ta  them,  he  iras  in  the  ordinary  position 

A  respect  of  hie  owners.    On  the  same 

^  VIS  entitled  to  pledge  the  owners'  credit 

^  nd  he  can,  therefore,  recover  in  respect  of 

npplied  there. 

'  to  the  costs  incurred  by  the  plaintiif 

As  setione  brought  against  him,  he  cannot 

He  was  dearly  liable  in  those  actions, 

htve  defended  them  except  at  the  request 

defendants. 

the  plaintiff  is  not  entitled  to  recover  ten 
pty,  as  the  small  balance  of  wages  due  was 
lithoat  snfBcient  cause.     It  was  only  found 
a  final  settlement  of  involved  accounts,  and 
paid  within  a  few  days  after  the  commence- 
tte  action.     The  plaintiil  is  on  the   whole 
leeoTer  the  sum  of  £48  ITs.  6d.    I  think 
was  one  proper  to  be  investigated  in  this 
II,  therefore,  give  Judgment,  with  costs. 

I  for  the  plaintiff,  LowUis  A  Oo. 

for  the  defendanta,  Lyne  A  Bolman, 


eottft  of  flyytau 

Div.  May  17, 18. 

In  re  Pakkott. 
Valtbr  r.  Pahhott.  (a.) 

of  fund  to  he  atUUd^Mode  of  setlU' 
mtntT-OoaU,  how  provided, 
mk  a  heqne$t  of  a  fund  to  hia  daitghitr, 
fnhaMed  upon  htt  for  her  life  and  io  &e 
"  by  trusts  on  htr  death  in  favour  of 
s»i  children, 
_  the  decision  of  Bacon,  V.O.)i  that  this 
nteuted  hut  executory,  and  that  a  settle^ 
fohmade,  and  the  court  declaring  tohat,  on 
Ion  of  the  toillf  the  trusts  ought  to  he, 
fe  dambers  to  settle  the  draft  in  accordance 
tledartiHont. 

vftrt  directed  to  he  paid  out  of  the  fund,  and 
(ke  general  estate  of  tJie  testator, 
ivao,  Gowan  v.  Gowan,  17   Gh.  D,  778,  29 
196,  not  followed  on  this  point. 
o/a  £10,000  to  "  my  daughter  A.,  the  wife  of 
*^unt  to  he  settled  upon  htr  for  her  life:* 
^t  hf  death  £8,000  of  the  above  to  be  divided 
*g  her  children,  and  the  remaining  £2,000 
fe  her  husband  if  living  ;  if  deceased,  then 
amount  to    be  divided  equally  among   her 
W,  and  his  wife  had  been  married  some 
}ad  several  children, 
the  fund  ought  to  be  settled  upon  trust  for 
life  to  her  separate  use  without  power  of 
^^    yiih  remainder  among  her  children  by  htr 
^yiage  equally,  the  shares  of  sons  to  vest  on 
^^y-one,  daughters  on  <jUtaining  that  age  or 
mhout  Mrs.    W,    having   any  power    of 
'  unong  them.    And  that  the  gift  of  £2,000 
V  only  of  W.,and  not  of  any  future  hus- 

*»m  a  dediion  of  Bacon,  V.C. 


by  H.  F.  Ambdboz,  B^q., 


Barrister -at- 


The  will  of  J.  0.  Parrott,  dated  the  drd  of  May,  1884, 
contained  the  following  clause  : — 

"To  my  daughter  Annie,  the  wife  of  Major  Walter, 
I  give,  devise,  and  bequeath  the  sum  of  £10,000,  this 
amount  to  be  settled  upon  her  for  her  life  and  to  be 
invested  for  her  in  good  securities  in  the  names  of  two 
or  more  trustees.  At  her  death,  £8,000  of  the  above  to 
be  divided  equally  amongst  her  children,  and  the  re- 
maining £2,000  to  be  given  to  her  husband,  if  living  ;  if 
deceased,  then  the  whole  amount  is  to  be  divided 
equally  amongst  her  children." 

Major  and  Mrs.  Walter  had  been  married  some  years 
and  had  several  children,  and  they  took  out  an  originat- 
ing summons,  on  behalf  of  themselves  and  their  chil- 
dren, for  the  purpose  of  obtaining  the  approval  of  the 
court  to  a  draft  settlement  for  giving  effect  to  the  terms 
of  the  will,  by  which  it  was  proposed  to  vest  the  fund 
in  three  trustees,  upon  certain  trusts,  in  favour  of  Major 
and  Mrs.  Walter  and  their  children. 

This  summons  was  adjourned  into  court  before  Bacon, 
V.C,  who  held  that  the  testator  had,  by  his  will,  fully 
settled  the  fund,  and  that  no  further  settlement  was 
required,  and  he  ordered  the  £10,000  to  be  paid  into 
court  and  invested,  the  dividends  thereon  to  be  paid  to 
Mrs.  Walter  during  her  life  for  her  separate  use,  with 
liberty  to  any  of  the  parties  interested  therein,  on  her 
death,  to  apply  in  chambers  respecting  the  same,  the 
costs  of  the  summons  to  be  paid  out  of  the  general 
estate  of  the  testator. 

The  plaintiffs  appealed. 

n,  B.  Hotoard,  for  the  appellants. — On  the  true  con- 
struction of  the  will,  the  trusts  of  this  fund  are  not 
executed,  but  only  executory,  and,  therefore,  a  settle- 
ment ought  to  be  made  and  the  trusts  declared,  other- 
wise constant  applications  to  the  court  may  be  necessary 
— e.g.,  for  the  maintenance  or  advancement  of  the 
children.  This  is  what  was  done  in  In  re  Oowan,  17  Ch. 
D.  778,  29  W.  R.  Dig.  19G.  Mrs.  Walter  should  have  a 
power  of  appointment  by  deed  or  will  among  her 
children :  Oliver  v.  Oliver,  27  W.  R.  657,  10  Ch.  D. 
765,  and  the  gift  of  the  £2,000  should  be  restricted  to 
her  present  husband. 

8,  Leeke,  for  the  legal  personal  representative  of  the 
testator,  submitted  that  there  ought  to  be  no  power  of 
appointment,  and  that  the  £2,000  ought  to  go  to  any 
future  husband  of  Mrs.  Walter. 

Howard,  in  reply. — The  effect  of  this  would  be  to 
make  the  shares  of  the  children  uncertain  during  the 
whole  lifetime  of  their  mother,  in  the  event  of  her  sur- 
viving Major  Walter. 

OoTTOK,  L.J. — In  this  case  the  Vice-chancellor 
directed  this  legacy  to  be  retained  in  conrt  without  any 
settlement  being  executed.  If  he  had  bad  a  discretion 
as  to  this,  nud  this  appeal  were  from  the  exercise  of  his 
discretion,  this  court  would  not  interfere.  Bat,  as  I 
construe  the  will,  the  testator  has  directed  a  settlement 
of  the  fund,  in  the  names  of  two  or  more  trustees,  for 
the  benefit  of  Mrs.  Walter,  aud  with  certain  restrictions 
on  her  husband's  power  over  the  fund.  I  think,  there- 
fore, that  we  ought  now  to  direct  a  settlement,  and  not 
leave  the  questions  as  to  what  trusts  were  intended  to 
be  determined  hereafter.  The  settlement  will  be  settled 
in  chambers  in  the  usual  way,  but,  as  a  guide  to  its 
details,  we  will  give  our  opinion  on  the  points  raised  on 
the  construction  of  the  bequest. 

There  must  be  two  or  more  trustees  of  the  settle- 
ment, and  Mrs.  Walter  should  have  a  life  interest  in  the 
fund  to  her  separate  use  without  power  of  anticipation, 
for  altliough  this  is  not  expressly  provided  for  in  the 
will,  it  is  the  completion  of,  and  the  means  of  giving 
the  f  ullept  effect  to,  the  trust  for  the  wife's  separate  use, 
which  is  now  secured  to  her  by  statute. 

Then  con))3   the  question  as   to    the   chiMren*sJ  in- 
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teretta— whether  Mrt.  Walter  ebonld  have  a  power  of 
appointment  OTer  the  fandP  I  think  not.  The 
teftator  provides  that  at  her  death  the  fand 
ifl  to  be  divided  among  her  children  eqaallj, 
and  if  a  power  of  appointmect  were  given  her, 
»he  would  be  enabled  to  defeat  this  equality. 
T  quite  agree  that  such  a  power  is  usually  properly 
inserted  in  a  settlement.  The  case  of  Oliver  ▼.  Oliver 
has  been  referred  to,  but  that  case  was  very  diiterent 
from  this.  There  a  husband  had  contracted  to  give 
effect  to  his  wife's  equity  to  a  settlement,  and  the  court 
thought  tiiat  in  settling  the  fund  it  would  be  proper  to 
give  the  wife  a  power  of  appointment.  If  the  settle- 
ment had  been  directed  by  the  court  under  its  general 
power,  instead  of  being  decided  on  by  the  husband,  the 
power  would  have  been  properly  inserted.  I  think, 
therefore,  that  Mrs.  Walter  ought  not  to  have  a  power 
of  appointment  over  the  fund.  There  should  be  in- 
serted, however,  powers  of  maintenance  and  advance- 
ment, and  the  children's  shares  should  be  made  to  vest, 
sons  on  attaining  twenty-one,  daughters  on  attaining  that 
age  or  marriage. 

Then  comes  the  question  whether  the  gift  of  the 
£2,000  is  intended  for  the  daughter's  present  husband 
or  for  any  husband  who  may  sur?ive  her.  It  is  urged 
that  we  ought  to  give  the  term  **  husband  "  its  ordinary 
meaning,  in  the  absence  of  anything  in  the  will  to 
control  that  meaning.  But  the  will  must  be  looked  at 
to  see  what  was  in  the  testator's  mind  on  the  subject. 
A  testator  would  not,  as  a  rule,  contemplate  a  second 
marriage  of  his  daughter,  who  had  been  long  married, 
and  who  was  living  with  her  husband,  and  the  gift  here, 
independently  of  the  direction  to  settle,  is  to  his 
daughter  Annie,  the  wife  of  Major  Walter.  Ttte  testa- 
tor knew  him,  and  by  a  natural  sequence  of  idea,  he 
went  on  to  exclude'  him  from  any  interest  io,  or  power 
over,  the  fund  except  to  the  extent  of  the  gift  in  his 
favour.  There  is  no  life  interest  given  him,  which  is 
unueual,  but  he  is  to  have  £2,000  absolutely.  I  think, 
therefore,  that  this  gift  is  in  favour  of  Major  Walter  in 
the  event  of  his  surviving  his  wife,  and  not  in  favour  of 
any  future  husband  of  Mr^.  Walter. 

Then  comes  the  last  question  as  to  what  children  are 
intended  to  take  under  this  bequest — that  is,  whether 
children  by  any  future  marriage  are  t3  be  included.  I 
think  that  only  the  children  of  the  present  marriage 
ought  to  be  included.  The  testator  speaks  of  his 
daughter  as  the  wife  of  Major  Walter,  and  had,  I  think, 
only  their  children  in  his  mind.  Of  course,  if  none  of 
those  children  live  to  obtain  a  vested  interest,  there 
must  be  an  ultimate  trust  in  favour  of  Mrs.  Walter, 
except  as  to  £2,000,  which  will  go  to  Major  Walter  if  he 
survives  his  wife.  The  order  must  embody  these  derJa- 
rations  of  the  court,  and  the  deed  must  be  settled 
accordingly  in  chambers. 

Howard  asked  for  the  costs  out  of  the  re&iduary 
estate  of  the  testator  as  was  done  in  In  re  Ootvan, 

CoTTOMT,  L.  J. — The  question  has  arisen  solely  on  the 
gift  of  the  £10,000,  and  the  costs  must  be  paid  out  of 
that  fund.  If  the  case  of  In  re  Qowan  docided  other- 
wise it  is,  I  think,  wrong  on  that  point. 

LiNDLBT  and  Lopbs,  Ii.JJ.|  concurred. 

Solicitors,  Winter  A  Oo. 


From  Ohan.  Div. 

In  re  AirGLO-Ajsicar  Stbaxssip  I 

Praeliee-^Campany — Winding  up^Ordrr 
of  ealls^Juriididion  to  order  servife  out  i 
tion — Joint  Stock  Oompaniee  Winding- 
(11  A  12  Viet,  c  45),  s.   108— Compasi 
(25  db  26  Vict.  c.  89),  $.  170—5.  8,  C,  ll 
r.  2. 

Undtr  the  Companiee  Ad,  1862,  the  ( 
juriediction  in  the  winding  up  of  a  omp 
leave  to  eerve  through  the  poet  an  order ,' 
ofoalU  on  penons  reeident  out  of  the  /« 

Dedeion  of  Kay,  J.,  affirmed. 

Appeal  eso  forte  from  a  dadaian  of  Ksj,  \ 
ante,  p.  470. 

An  application  waa  made  by  the  oflieisl  I 
the  above  company  that  he  might  be  at  Ub( 
throng  the  poet  an  order,  which  had  beeni 
winding  np,  for  payment  of  calls  upon  < 
resident  out  of  the  Juzisdiotion— at  ~ 
places  on  the  West  Ooaat  of  Africa. 

Kay,  J.,  refused  the  applicatioB,  behig  of  < 
the  Legislatnre  had  deeigneily  •mitted  in  \' 
Act,  1862,  the  provision  made  by  eeetioB  1(I8| 
of  1848,  for  service  out  of  the  jurisdiction. 

Boee'Innee,  for  the  applicant.-— Under  i 
the  \^nding-up  Act,  1848,  the  court  bid  joi 
allow  service  through  the  post,  although  f 
whom  service  was  to  be  effected  was  out  of  t 
tion.    That  Act  was  repealed  by  the 
1862,  but  the  jurisdiction  was  preserved  1 
of  the  Act,  which  provides  that  the  gau 
the  Court  of  Chancery,  including  the 
in  use  in  winding  up  companies,  shall  i 
rules  are  made,  as  provided  by  the  seetios. 
been  made  under  that  section  providing  for| 
of  the  jurisdiction,  and,  therefore,  the     ' ' 
remains  in  force. 

He  referred  to  R.  8.  C,  1883,  ord.  71, 
Buafleld,  WhdUy  v.  Busfidd,  anfe,  p.  371; 
International  Agency  Oo.  {Limited),  15  T 
L.  T.  N.  a  725  ;  In  re  Land  Orediti 
Ireland,  89  L.  J.  Ch.  389,  18  W.  R. 
British  Imperial  Corporation,  25  W. 
749. 

Cotton,  L.  J.— This  is  an  appeal  froma| 
Kay,  J.,  to  grant  an  order  for  serfice 
on  persons  out  of  the  jurisdiction.    Whsti 
was,  that  the  liquidator  might  be  at  f**^ 
through  the  post  an  order,  which  had  btesi 
winding  up,  for  a  call  upon  contribatorieij 
persons  who  were  residing  at  Lagos, in/' 
opinion,  that  refusal  waa  quite  right.   B  * 
the  court  had  jurisdiction,  under 
Companies  Act,  1862,  to  order  this  to  bsd 
am  of  opinion  that  section  170  dMs.ffJ 
question  is  whether  the  court  has  jo  '  "'^ 
an  order  for  the  payment  of  a  call  to  b( 
out  of  the  jurisdiction,  so  that  the  ordff  < 
enforced  against  them  if  they  should   ' 
jurisdiction,  though  they  have  had  oo  < 
being  heard  in  opposition  to  the  order.  ItwMJ 
that  leave  might  be  given  to  serve  the  oidoj 
Che  right  to  object  hereafter,  and  w  wentr^ 
General  International  Agency  Co,  ss  so 
that  contention.    But  in  that  case  the  doe 
was  allowed  to  be  served  was  only  a  >»o*'**^'  - 
application  for  the  making  of  a  call.  Tm|| 
different  thing  from  an  order  foi  tht  pij"*"^] 

(a.)  Reported  by  W.  Iviwar  Ooo»,  Bn-i 
Law 
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Oovn  or  Aftmal, 


BiiAXB  V.  Galb. 


OOUBT  OF  AfPSAL. 


We  dealt  so  fullj  with  this  quaftion  in  In  re  BuafiM 
tiiat  it  if  wmBoeauaj  to  go  farther  into  the  matter. 

IzvDLiT,  1m  J, — I  am  of  the  lame  opinion.    It  seems  to 

■e  tiiat  the  queation  whether  the  oonrt  oan  give  leave  for 

isrfioe  oat  of  the  jariadiction  mast  depend  entirely  apon 

sUtntes  or  rnlea  which  have  the  foroe  of  a  statute.  It  has 

(era  put  hj  Mr.  Boae-Innea  in  the  onlj  waj  it  conld  he 

put,  that  there  waa  Jariadiction  ander  section  108  of  the 

Windiog-ap  Act,    1848,  which  has  heen  preaerred  hy 

section  170    of    the    Act  of  1862.    I  doabt  whether 

eedion  108  of  the  Act  of  1848  did  more  than  authorize 

jirTiee  by  post  in  a  oaae  in  which  there  waa  Jurisdiction 

,  to  allow  serriee  out  of  the  Juiiadiotion — whether  it  did 

anjthiDg  more  than  deal  with  the  mode  of  service.    The 

raent  qneation  doea  not  relate  to  the  mode  of  service, 

It  to  the  Jariadiction  to  aerre.    Section  170  relates 

lilj  to  practloe.     The  preaant  case  cannot  be  brought 

Ikhhi    the  Rnlae    of    the   Sopreme    Court   of  1883. 

iTbether  leare  oonld  have  been  given  under  the  Rules  of 

175  is  a    different  queetion.    But  those  rules  were 

hoQgbt  to  have  gone  too  far  as  to  service  out  of  the 

hiisdietion.    The  appeal,  therefore,  fails. 

LoPBSi  J. — ^Thia  ia  an  application  by  the  liquidator  for 
UTS  to  aerve  out  of  the  juriadiotion.  Section  170  of  the 
itapaoiea  Act,  1862,  ia  relied  upon  by  the  applicant ; 
Isliin  my  opinion,  thia  is  not  a  question  of  practice,  but 
efjsiisdiction.  I  think,  therefore,  that  that  section  does 
mt  assist  the  applicant,  and  that  the  judge  b  low  was 

Appeal  di$mu$9d* 

Solidtora  for  the  applicant,  BtH'Tnnes,  Son,  d?  Crkk. 


From  Chan.  April  19,  20. 

Blake  v.  Gile.  («.) 

^vtgag€ -^  Following  oiseU — Insufficient  security — 
Aejuieiemee  by  mortgagee  in  distribution  of  assets  of 
iwtgagoT'^A^iion  against  residuary  legatees. 
The  mertgagot  of  a  farm,  by  his  will,  devised  tJiS 
^^ortgaged  prc^kerty  upon  trust  to  allovs  his  unmarried 
Thiers  to  res€de  at  and  carry  on  thefars!%.  In  1859, 
^^y  after  h'is  death,  the  mortgagees,  in  answer  to 
MjutHes  made  by  them,  were  informed  by  the  solieitor 
0/  the  exseutorm  of  the  will  that  it  was  prohe^bU  the 
rfau^Wcrs  miaht  carry  on  the  farm;  that  the  pemonal 
^1^  of  the  mortgagor  had  been  valued,  stating 
tk  amount,  which  was  barely  suffieient  to  satisfy 
<A<  mortgage  debts;  and  adding  that  the  shares  of  the 
i^vghters  therein  wotdd  afford  thens  sufficient  means  to 
wrry  on  the  farm.  The  solicitors  of  the  mortgagees 
^plied  saying  they  should  be  glad  to  hear  that  the 
^hterswere  able  to  continue  at  the  farm  with  contort 
<uwtUas  advantage  to  themselves*  The  executors  pro- 
ved to  dietribute  the  personal  estate  among  the  residue 
^  leg<^,  including  the  daughters,  who  employed  their 
waree  in  carrying  on  the  farm,  which  they  continued 
w  carry  on  for  over  twenty  years,  duly  paying  to  the 
^!^ortgagtes  the  interest  on  the  mortgage.  In  1880  the 
tntertst  ceased  to  be  paid,  and  the  mortgaged  property 
V^^'^  insufficient  to  satisfy  the  amount  due  on  the 
'^^e.  In  1885  the  mortgagees  brought  an  action 
^g^mt  the  residuary  legatees  to  recover  out  of  their 
mrtt  of  the  assets  of  the  mortgagor  the  amount  due  on 
M«  covenant  in  the  mortgage  for  payment  of  the  debt. 

"dd,  that  the  conduct  of  the  mortgagees  implied  an 
"JfJ***  on  their  part  to  the  distribution  of  the  personal 
'"^fe  among  the  legatees,   and  an  intention  to  rtUase 

(a.)  Beported  by  H.  F.  Ambdroz,  Esq.,  Barrister-at- 
Law. 


their  right  to  have  it  applied  in  satisfaction  of  their 
mortgage  debt, 

Bidgway  v.  Newstead,  9  W,  B.  401,  3  De  0,  F.  A  J. 
4kli.  followed. 

Decision  of  Bacon,  V.O.  {reported  ante,  p.  177,  31 
Ch.  D,  196),  affirmed. 

Appeal  from  a  decision  of  Baoon,  Y.C.,  reported 
ante,  p.  177,  31  Ch.  D.  196,  where  the  facts  are  fully 
stated. 

The  appellanta  were  mortgagees,  who,  now  that  their 
security  had  proved  insuffioieut  to  satisfy  the  mortgage 
debts  thereon,  which  exceeded  £14,000,  were  claiming, 
more  than  twenty  years  after  the  mortgagor's  estate  had 
been  distributed  by  his  executors,  to  recover  from  the 
residuary  legatees  the  amount  of  the  mortgage  debt  out 
of  their  shares  of  the  assets  of  the  mortgagor.  The 
decision  of  the  appeal  turned  mainly  on  the  question 
whether  the  conductof  the  mortgagees  had  not  amounted 
to  an  assent  by  them  to  the  distribution  of  the  personal 
estate  by  the  executors,  and  to  a  release  of  any  claim 
thereto  in  respect  of  the  mortgage  debt.  It  appeared 
that  shortly  after  the  mortgagor's  death,  in  January, 
1859,  Messrs.  Keith,  Blake,  k  Keith,  acting  as  solicitors 
for  the  mortgagees,  wrote  to  a  son  of  the  deceased, 
asking  for  information  as  to  his  estate.  They  were 
referred  by  him  to  Mr.  Griifln,  who  was  acting  as 
solicitor  to  the  executors,  and  on  the  1st  of  September, 
1859,  Mr.  Griffin  wrote,  informing  them  of  the  effect  of 
Mr.  Gale's  will,  and  of  bis  daughters'  right  to  carry  on 
the  farm,  and  saying,  *'  Whether  the  uamarried  daughters 
will  avail  themselves  of  the  power  given  to  them  to  carry 
on  the  farm  ia  not  finally  decided,  though  it  is  most 
likely  they  will  try  it  for  a  year  or  two,  it  having  been 
their  father's  wish  that  they  should  remain  at  North 
Fambridge,  and  hia  belief  that  it  would  be  to  their 
advantage  to  do  so.  The  valuation  of  the  personalty  for 
the  legacy  office  has  just  been  completed;  it  amouats 
to  between  £10,000  and  £11,000,  and  the  shares  of  the 
two  unmarried  daughters  of  that  sum,  and  of  the  moneys 
already  advanced  to  other  members  of  the  family  (this 
referred  to  a  hotchpot  clause  in  the  will),  will  afford 
them,  there  is  no  doubt,  sufficient  means  should  they 
determine  to  do  so.  In  any  case  you  will  observe  the 
executors,  who  are  also  trustees  of  the  will,  will  be  the 
persons  to  whom  your  clients  will  have  to  look  for  pay- 
ment of  the  interest,  and  there  is  no  reason  to  expect 
that  that  will  be  paid  with  leaa  punctuality,  or  the 
business  carried  on  less  effectively,  than  it  was  by  the 
late  Mr.  Gale.*' 

In  their  reply  to  this  letter,  on  the  Srd  of  September, 
Messrs.  Keith,  Blake,  &  Keith,  after  thanking  Mr.  Griffin 
for  his  letter,  added,  *'  We  shall  be  very  glad  to  hear 
that  his  (Mr.  Gale's)  daughters  are  able  to  continue  at 
North  Fambridge  with  comfort,  as  well  as  advantage  to 
themaelves." 

Baoon,  Y.C.,  dismissed  tho  mortgagees'  action,  with 
coats. 

The  mortgagees  appealed. 

Marten,  Q,G»,  and  Freeman,  for  the  appellanta. 

Hemming,  Q.G.,  and  B.  B.  Bogers,  for  the  respondents, 
the  residuary  legatees. 

Begg,  tot  one  of  the  legatees  who  had  married,  and 
for  her  husband. 

The  argumenta  relied  on,  and  the  cases  cited,  were  the 
same  as  those  on  the  hearing  below. 

Cotton,  L.J. — This  is  an  appeal  from  the  decision  of 
Bacon,  V.C.,  dismissing  the  action,  with  coata.    T\ke  cmq 
iH  somewhat  remarkable.     The   defendanta    «^x<^   taoTl- 
gngecs,   and,  under  the   covenant  lot  p^^v^^wV.  v\v  ^>^* 
mortgage  deed,  crcditota  mtalnat  tiae  e*Ut«i  ^v  Xv^^'Uv 
Tho  iiiterest  on  the  ttiJ^t^a^  \iaVYiiR  \>^^v  w^^^^^ 
shortly  before  the  actl    ^^^^^a  V)«S^^^>^^^  ^^^\4>^  ^ 
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alive  in  spite  of  the  lapse  of  time,  though  I  do  not  pro- 
pose, as  it  is  unnecessary,  to  enter  on  the  question 
whether  it  was  kept  aliTe  as  against  the  personal  estate 
or  not.  On  finding  their  security  insuf&oient,  the 
plaintifEs,  who  were  second  mortgagees  of  a  part  of  the 
property,  took  proceedings  against  the  executors,  and 
recovered  from  them  such  part  of  the  deceased's  prop, 
erty  as  remained  in  their  hands,  but,  this  proving  insuffi- 
cient to  satisfy  their  claims,  they  have  brought  this 
action  against  the  residuary  legntees,  two  of  whom 
were  executors,  for  the  purpose  of  recorering  again  it 
them  their  shares  of  the  residue  of  the  testator's 
estate.  This  claim  was  resisted  before  Bacon,  Y.O., 
and  suocesf fully.  The  first  action  failed  to  make 
the  executors  personally  liable,  on  the  ground  that  no 
devaaiavit  bad  been  committed  by  them  in  dintribut- 
ing  the  estate,  as  more  than  six  years  had  elapsed  since 
they  had  done  so^more  than  twenty  years  having,  in 
fact,  elapsed  since  the  distribution.  But,  notwithstanding 
this,  the  plaintifEs  now  claim  to  recover  against  the 
defendants  the  shares  they  received  as  residuary  legatees. 

The  case  is  one  of  which  there  is  no  parallel  in  the 
reports.  The  mortgagees  say  that  as  their  interest  was 
duly  paid,  they  had  no  ground  for  commencing  proceed- 
ings earlier.  On  the  other  hand,  however,  there  is  the 
startling  fact  that  the  defendants  have  been  in  possession 
of  the  residue  for  more  than  twenty  years,  and  that  the 
executors  have  been  held  to  be  not  liable  for  having 
divided  it  amongst  them.  The  Vice- Chancellor  has  held 
that  the  mortgagees  have  lost  their  right  to  recover  as 
creditors  against  the  legatees,  and  he,  to  a  great  extent, 
based  his  judgment  on  the  case  of  Ridgway  v.  ^eu;- 
9i€ad,  which  was  much  relied  upon  before  him.  The 
circumstances  of  that  case  were  very  different  from  the 
present,  but,  in  my  opinion,  that  case  lays  down  a 
principle  which  is  as  much  applicable  to  this  case  as  to 
that  one.  It  is  this,  that,  as  the  creditor's  right  to 
follow  assets  after  they  have  been  distributed  without 
the  creditor's  debt  having  been  provided  for  is  an 
equitable  right,  the  court  will,  on  equitable  considera- 
tions, be  Justified  in  not  allowing  the  creditors  to 
recover  such  assets  against  the  legatees  who  have 
received  them  where  the  facts  and  circumstances  of  the 
case  render  it  inequitable  that  they  should  do  so. 

Now  the  question  is  whether  there  are  such  circum- 
stances in  the  present  case.  It  was  laid  down  by  Lord 
Campbell  that  delay  in  bringing  the  claim  is  not 
material,  unless  the  circumstances  have  been  such  as  to 
bring  about  a  change  in  the  position  of  the  legatees 
such  as  to  prevent  the  court  from  allowing  the  claim  to 
be  enforced.  I  do  not  intend  in  this  case  to  consider  the 
question  of  delay,  nor  whether  there  has  been  any  change 
in  the  position  of  the  legatees.  But  the  question,  to  my 
mind,  is  how  the  mortgagees  acted  in  reference  to  the 
distribution  of  the  estate  by  the  executors.  There  were 
two  sets  of  mortgagees — the  first  for  £12,000,  and  Che 
second,  who  are  now  suing,  for  £2,964  28.  Id.  The 
mortgagor  devised  the  mortgaged  estate  upon  trust  to 
allow  his  unmariied  daughters  to  reside  thereon,  and 
carry  on  the  business  of  the  farm.  Soon  after  his  death 
the  mortgagees,  being  anxious  to  know  his  dispositions  as 
to  their  security,  wrote  to  one  of  the  executors,  who  re- 
ferred them  for  information  to  his  solicitor,  Mr.  Griffin,  to 
whom  he  forwarded  their  letter.  On  the  3rd  of 
September,  1859,  Mr.  Griffin  writes  to  them,  telling 
them  shortiy  and  correctly  the  effect  of  the  mortgagor's 
will,  and  then  went  on  to  say  this :— [Here  his  lordship 
read  the  passage  in  the  letter  set  out  above,  and  con- 
tinned :~]  This  letter  is  answered,  on  the  Srd  of 
September,  by  Messrs.  Keith,  Blake,  k  Keith,  who,  either 
at  that  time,  or,  at  any  rate,  soon  afterwards,  were  act- 
ing for  both  sets  of  mortgagees,  by  saying  that  thej 
should  be  glad  to  hear  that  the  testator's  daughters  were 
able  to  continue  at  the  farm  with  comfort,  as  well  as 
(tdvantage  to  themselves*    This  was  equivalent  to  a  hope 


that  the  daughters  woold  occupy  sad  <nUi' 
Two  of  them,  in  fact,  did  so.  and  thsf 
defendants  to  this  action.  The  moi 
informed,  in  the  letter  of  the  let  of  Septembs 
valuation .  of  the  personalty  amounted 
£10,000  and  £ll,000—that  is,  to  a  sum  vhi4 
insnfflcient  to  satisfy  the  mortage  debti,  aoi 
also  told  that,  if  the  daughters  were  to  cany 
they  would  be  enabled  to  do  ao  by  meaos  o(, 
they  would  take  in  the  personalty,  having  n 
provision  for  hotchpot.  The  terms  of  the 
letter,  and  the  hope  on  their  part  that  they 
on  the  farm,  involved  the  distribution  of  tbs 
in  order  that  the  daughters  might  obtain  i 
and  this  is  equivalent  to  an  assent  on  their 
distribution.  Their  letters  to  the  executon  oc 
this  being  done;  and  as,  to  some  exfa 
for  the  benefit  of  their  security  that 
be  done,  the  expression  of  hope 
part  that  such  carrying  on  would  bs  si 
natural.  And  it  was  suocesafnlly  carried  on 
first  by  the  unmarried  daughters,  and,  aftsroi 
had  married,  by  her  husbimd,  G.  Gale,  wiio ' 
of  the  farm.  I  consider,  therefore,  that  the 
assented  to  the  division  of  the  fund  for  ths  pBi| 
daughters'  shares  being  spent,  as  in  faetthej 
in  the  cultiration  of  the  laud.  As  I  bats  isid, 
rely  on  the  delay  which  has  taken  plMe  in 
claim,  but  I  do  not  think  that,  in  ariifing  at| 
construction  of  the  letters,  one  ought  to 
fact  that  for  many  years  the  mortgagees 
farm  being  carried  on,  and  to  the  expenditan 
likely  to  be  incurred  if  it  was  to  be  dons 
In  my  opinion,  this  is  sufficient  to  prefeot 
from  saying  that  the  estate  ought  not  to 
distributed,  and  amounts  to  an  equitable 
right,  which  he  would  otherwise  have,  of 
on  the  personal  estate  in  the  event  of  his 
ing  insufficient.  To  allow  him,  after  thii 
time,  to  proceed  against  the  legatees 
opinion,  be  wrong  and  contrary  to  what 
stances  of  the  case  justify.  The 
equity,  of  proceeding  directly  ag^iinst  the 
only  given  him  on  the  ground  of  its  ' 
to  -  leave  him  only  his  remedy  against 
although  the  fact  that  the  executors 
the  assets  will  not  neceesarUy  protect 
creditor's  claim.  It  does  not  depend  os 
the  executors,  because,  even  if  executon  *J 
by  the  court,  creditors  who  come  in  r< 
who  have  not  lost  their  rights  (as  agsioit 
will  still  have  a  right  against  the  legateei.  » 
having  regard  to  the  knowledge  and  •»>'»^ 
creditors  to  the  di?ision  of  the  estate,  thej 
have  no  relief  against  the  legatees.  It  ii  ^ 
two  of  the  legateea  were  actually  engaged  is 
the  farm,  but,  iu  order  that  they  shooki  '' 
shares  for  that  purpose,  a  division  of  tbe 
was  necessary ;  and,  in  my  opinion,  si 
legatees  and  the  plaintiffs,  the  mortgageM^ 
as  evidenced  by  the  letter  of  the  3rd  o^ 
bar  to  the  present  claim.  In  my  opu"^ 
fails,  and  must  be  dismissed. 

BoWBN,  L.J.— I  am  of  the  same  opiaioo* 
is  dearly  right  in  saying  that  the  dsia  u^ 
one.    If  the  question  turned  solely  on  ^  f^ 
during  which  the  mortgagees  have  retted  ^^ 
interest  on  their  debt,  the  point  might  bs  one  oi » 
and  questions  might  arise  which,  ss  it  K  »  '  ^ 
sary  to  discuss  or  decide.     But  when  •  JJ"*'    - 
elapsed  before  a  right  is  insisted  on,  and  t&e  o^  j 
to  which  the  Statutes  of  Limitation  do  bi^^ J^j^ 
which  the  analogy  of  those  statates  <^'^JL  0| 
one  must  inevitably  look  at  the  cireaa»»^ 
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» tnie  inference  to  be  drawn  from  them  is  not 

r  daiming  the  right  has  either  agreed  to 

ii  or  haa  induoed  the  other  partj  ao  to  oct  aa 

I  to  tbe  belief  that  the  right  had  been  aban- 

leonrt  often  has  to  do  this  with  the  object 

Heaaion.    I  certainly  ahall  not  attempt 

L.J.,     has    refrained     from — viz.,  at- 

down    any   mle  aa    to  what   grounds 

f  tbe  court  in  drawing  thia  inference,  or  aa 

» a  mortgagee  ahould  be  allowed  to  fol- 

Each  caae  mnat  depend  on  its  particular 

Tbia  caae  dependa,  I  think,  on  the  fact 

were  aware  of  the  distribution  of 

i  ueented  to  it,  as  it  was,  in  fact,  to  their 

This,  in  eqnltj,  amounts  to  a  release  or 

at  of  their  rights   as  against   the  personal 

i  would,  in  my  opinion,  be  wrong  to  allow  a 

haa  acted  in  this  way  to  reooTer  the 

i  from  the  legatees. 

f.— I  entirely  agree. 


I  for  the  appellants,  Blake  A  BesdHne,  for 
» ^  €o^  Norwich. 

r  the  respondents,  Duffidd  A  Bruiy, 


utar  Ct.  of  Oban. 

BXADSHAW  V.   "WaBEOW. 


(•■) 


May  6. 


i^ndgment  hy  de/auU — Jj>plicaiion  io  set  aside 
"  ^Extension  of  time — Chancery  of  Lancaster 
'\(ird^  33,  r.  21. 

^  order  33  of  the  Chancery  of  Lancaster 

f  which  provides  that  any  verdict  or  judg^ 

^  where  one  party  does  not  appear  at  the 

I  tU  aside  by  the  court  or  Vice^  Chancellor 

(IS  may  seem  fit  upon  an  application 

lax  days  after  the  trial  or  ntxt  sitting  of 

not  give  the  party  against  whom  the 

•  hten  dtained  an  option  to  move  either 

^^  limited  or  at  next  sitting ;  but  means 

*'  iion  must  he  made  within  six  days  if  the 

\^^9f  but  if  the  court  is  not  sitting  then 

i  motion  for  extension  of  time  for  making 

^  is  unneosssary  ;  but  the  notice  of  motion 

^t  the  judgment  should  eontain  an  intima- 

|ott  application  for  esetension  of  time  will  be 

»Bri8towe,  V.a 

came  on  for  trial  at  Manchester  on  the 
At  the  trial  the  defendant  did  not 
.rnent  was  therefore  giyen  against  him, 
of  appearanoe.  On  the  8th  of  April  the 
^^ve  Botioe  of  motion  to  set  aside  the  judg- 
~ilar,  on  the  ground  that  it  had  been 
r  lurpiiae  and  mistake. 

>  '•  21,  of  the  Chancery  of  Lancaater  Rules, 
met  that  "  any  yerdict  or  judgment  obtained 
P  Pvty  does  not  appear  at  the  trial  may  be  aet 
*•  coBit  or  Yice-Chanoellor,  upon  such  terma 
K^  fit,  upon  an  application  made  within  aix 
3  trial  or  at  the  next  aitting  of  the  court." 
^S>  of  tbe  court  were  continued  for  moro 
'  aiter  the  judgment  appealed  against  waa 
I  V  ^^'^  *^*"  aittlugs  for  hearing  motiona  on 
[Mareh  and  on  the  5th  and  12th  of  April. 
i  oame  on  for  hearing  on  the  19th  of  April, 

i^W.  IrncBT  OooK|  Esq.,  Barrister-at- 
Law. 


when   the  Yice-Ohancellor  refused  the  application  on 
the  ground  that  it  was  too  late.     He  also  refuaed  an 
application  to  extend  the  time,  on  the  ground  that  a 
aeparate  motion  ought  to  be  made  for  the  purpose. 
The  defendant  appealed. 

Romer,  Q.C*,  and  Botch t  for  the  appellant.— The 
appellant  ia  within  the  time  limited  for  appealing.  The 
meaning  of  rule  21  of  order  33  ia  that  the  appellant  is 
to  have  an  option  either  to  apply  within  six  days  after 
the  trial  or  at  the  next  sitting  of  the  court.  The 
appellant  is,  therefore,  entitled  to  select  the  time  whioh 
is  most  favourable  to  him.  The  next  sittings  in  this 
caae  will  be  at  Liverpool,  which  have  not  yet  com- 
menced. 

Kennedy,  Q.C,  and  Horridge,  for  the  reapondent. — 
The  defendant  ia  out  of  time.  The  court  aat  for  more 
than  aix  daya  after  the  judgment  waa  given,  and  the 
application  ought,  therefore,  to  have  been  made  within 
thoae  six  days. 

Bomer  replied. 

CoTTOK,  L.J.— This  is  an  appeal  from  a  decision  of 
the  Yice-Ohancellor  of  the  PcJatine  Court  refusing  to 
set  aside  a  judgment  on  the  ground  that  it  had  been 
obtained  by  surprise  and  mistidce.  Upon  the  first  point 
taken  by  the  respondent,  that  the  application  was  out  of 
time,  I  agree  with  the  Yice-Ohancellor.  Bule  21  of 
order  33  of  the  Chancery  of  Lancaster  Bnles,  1884« 
provides : — [His  lordahip  read  the  rule  and  continued :— ] 
It  waa  argued  that  thia  mle  gave  the  appellant  an  alter- 
native either  to  appeal  within  the  six  days  or  at  the  next 
sitting.  In  my  opinion  the  true  construction  of  that 
rule  ia  that  the  application  must  be  made  within  six 
days  if  the  court  is  then  aitting,  but,  if  the  court  is  not 
sitting,  then  on  the  first  day  on  which  it  does  ait.  In 
the  present  caae  the  court  aat  for  more  than  aix  daya 
after  the  judgment  appealed  against  waa  given,  and  the 
application,  therefore,  ought  to  have  been  made  before 
their  expiration.  I  am,  however,  of  opinion  that  the 
Yice-Ohancellor'  waa  wrong  in  refuaing  to  hear  the 
appellant'a  application  for  an  extension  of  time. 

It  ia  not  neceaaary  that  there  ahould  be  a  substantive 
motion  for  extension  of  time,  but  the  notice  of  motion 
should  inform  the  other  party  of  what  the  applicant 
intends  doing.  In  the  caae  of  ordinary  appeala  a  previous 
application  ia  neceaaary,  becauae  the  appeal  cannot  be  aet 
down  if  it  ia  out  of  time.  But  if  an  appieal  or  other  motion 
ia  brought  on,  and  an  objection  ia  taken  to  it  aa  out  of 
time,  the  court  will  alwaya  entertain  an  application  for 
an  extension  of  time,  aubject  to  the  right  of  the 
respondent  to  have  the  case  stand  over  to  produce  evi- 
dence bearing  on  that  gueation.  [His  lordship  then 
dealt  with  the  case  on  the  merits,  and  dismissed  the 
appeal,  with  costs.] 

LiNDLBT,  L.J. — I  am  of  the  same  opinion.  I  have 
endeavoured  to  get  at  tbe  merits  of  the  case  apart  from 
all  technicalitiea.  Aa  to  the  construction  of  rule  21 
of  order  33,  I  agree  with  Cotton,  L.J.,  that  the  rule 
cannot  be  construed  aa  giving  the  appellant  an  option. 
The  reapondent  ie,  therefore,  out  of  time.  The  court* 
however,  haa  ample  juriadiction  under  order  51  to 
enlarge  tbe  time.  It  ia  not  neceaaary  that  there  should 
be  a  aeparate  motion  for  thia  purpose. 

LoPBS,  L.J.— When  the  case  came  before  the  Yice- 
Ohancellor  of  the  Palatine  Court  the  point  was  taken 
that  the  appellant  was  out  of  time  under  ord.  33,  r.  21. 
The  Yioe-Chancellor  interpreted  that  rule  as  meaning 
that  the  application  should  be  made  within  six  days  if 
the  court  was  then  sitting,  but  if  it  was  not  sitting  then 
at  the  next  sittings  of  the  court  when  it  would  hear  a 
motion  of  thia  kind.  I  think  the  Yice-Chancellor  was 
right  in  his  conatruction  of  the  rule.  When  the  ap- 
plication for  extenaion  of   time  was   made  the  Yice- 
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Chancellor  thought  that  it  onght  to  have  been  the 
subject  of  a  substantiye  application.    I  do  not  think 

90. 

Apptal  dUmiised,  with  coaU. 

Solicitors  for  the  appellant,  Gregory  dt  Co.,  for  Tom- 
hie$,  Lif  erpool. 

Solicitors  for  the  respondent,  LatfUm  Jt  Jaqw$,  for 
(7.  0,  Deane,  LiTerpool. 


S'rom  Q.  B.  Bit. 


ICaroh  8 ;  April  17. 


TTatt.  &  Co.  if.  LojfDovr,  BsiGHToir,  and  South 
Coast  Raelwat  Co.  (a.) 

Pradk&^Bight  of  apptal^Oaee  stated  hy  Railway 
Commi3$ioner$ — Appeal  from  Divieional  Court  to 
Court  of  Appeal — Rtgulation  of  BaUwayi  Act^  1878 
(36  &  37  Viet.  c.  48),  s.  2^— Judicature  Act,  1873,  «. 
A5— 'Appellate  Jurisdiction  Act^  1876,  s.  20. 

TJie  deciiion  of  the  Queen*s  Bench  Diinewn^  upon  a 
case  stated  hy  the  Railway  Commissioners  under  section 
26  of  the  Regulation  of  Railways  Act,  1873,  is  made 
final  hy  section  20  of  the  Appellate  Jurisdiction  Act, 
1876. 

Such  cases  do  notfaU  within  the  provisions  of  section 
45  of  the  Judicature  Act,  1873, /or  that  section  applies 
only  to  cases  where,  hefore  the  passing  of  that  Aet^  an 
appeal  lay  to  a  superior  court* 

Appeal  from  the  decision  of  Uanlsty  and  Wills,  JJ.> 
npou  a  case  stated  for  the  opinion  of  the  Queen's  Bench 
DiYiBion  bj  the  Bailway  Commissioners.  The  court 
below  reTersed  the  determination  of  the  Bailway  Com- 
missioners, but  gave  leave  to  appeal,  and  thereupon 
Messrs.  Hall  &  Co.  appealed  to  this  court. 

Littler,  Q*0;  and  Bunt&r,  for  the  appellants. 

Macrae  {Sir  R.  WeMer,  Q.C.,  and  liacdonell,  with 
him),  for  the  respondents,  raised  a  preliminary  objection 
to  the  hearing  of  the  appeal. — ^This  case  was  stated 
under  section  26  of  the  Begulation  of  Hallways  Act, 
1873,'  by  which  the  ordev  of  the  superior  court  is  made 
final.  Therefore,  in  consequence  of  section  20  of  the 
Appellate  Jurisdiction  Act,  1876,  no  appeal  lies  to 
this  court.  The  appellants  must  taaee  their  alleged  right 
of  appeal  upon  section  45  of  the  Judicature  Act, 
1673,  which  was  passed  August  5,  1873.  The  Regula- 
tion of  Railways  Act  did  not  come  into  effect  uutil 
September  1, 1873.  The  operation  of  the  Judicature  Act, 
1873,  was  postponed  until  KoTember  1, 1875,  but  at  the 
time  when  it  passed,  which  is  the  time  referred  to  in 
section  45  of  the  Act,  there  was  no  Railway  Commis- 
sioners' Court  by  which  a  case  could  be  stated,  for  there 
were  then  no  Railway  Commissioners.  Section  45  cannot, 
therefore,  apply  here,  for  it  only  embraces  cases  where 
an  appeal  could  have  been  brought  to  a  superior  court 
"before  the  passing  of  this  Act."  Tlie  Legislature  expressly 
provided,  by  section  10  of  the  Judicature  Act,  1875,  for 
an  allusion  to  *'  the  passing  of  this  Act "  in  section  25, 
sub-section  7,  of  the  Judicature  Act,  1873,  but  there  is 
no  similar  provision  as  to  section  45.  Crush  ▼.  Turner, 
26  W.  R.  673,  3  £z.  D.  303,  is,  therefore,  distiuguish- 
able.  By  section  16  of  the  Judicature  Act,  1873,  juris- 
diction over  these  cases  is  vested  in  the  High  Court 
of  Justice  simplieiter,  and  it  is  to  the  High  Court  that 
a  person  dissatisfied  with  the  decision  of  the  Railway 
Commissioners  has  to  go.  Ord.  69,  r.  1,  which  allots 
the  hearing  of  these  cases  to  divisional  courts  of  the 
High  Court,  is  a  mere  internal  regulation,  and  is  made 

(a.)  Reported  by  W.  Howland  Robbrtb,  Esq.,  Barristet- 
at«Iiaw. 


by  virtueof  seotton  17  of  the  Appellate  Ja 
1876.  Therefore,  apart  from  the  provisiou  < 
45  of  the  Judicature  Act,  1873,  and  witi 
recourse  to  them,  persons  appealing  fron 
Commissioners  get  before  a  divisional  court ;  I 
lants'  case  must  aeoordin^y  tell  nndec  i 
Appellate  Jurisdiction  Aot. 

IMer,  Q.C.,  eon<r<2.-— The  Regulation 
Act,  1873,  passed  July  21,  1878,  and,  alti 
not  oomo  into  operation  until  September    . 
when  the  Act  came  into  operation,  it  oo^  i 
sidered  as  dating  back  to  the  time  when  it  ] 
V.  London  and  South^Westem  BaUway 
130,  L.  R.  4  0.  F.  17;  Wood  v.  EuMt,  16 
L.  R.  4  C.  P.  18n.    Therefore,  ondar  seeCioa  i 
Jndicatuze  Aet^  1873,  there  is  now  a  right  < 
to  this  court:    Crush  v.   Turner,     li  is 
section  that  we  get  before  the  Divisions! 
jection  16  only  takes  us  before  the  High  Qwt  j 

Macrae,  in  reply,  dted  RestaU  v.  Londoa  ( 
YFcilem  Railway  Co.,  16  W.  R.  872,  L.  B.  3 1 

Cm.t 

April  17.— Lord  fisfiiR,  M.R.— In  this  c 
way  Commissioners,  by  the  authority  <A  i 
Parliament,'  reserved  a  case  for  the 
The  Divisional    Court  made  an   order 
decision  of  the  Railway  CommtssJoneis,  ss 
from  the  Divisional  Court  is  brought  hen. 
the  respondents  raised  a  prelimiaary  ol^e 
appeal  does  not  lie  to  this  court.    It  is  ( 
there  is  no  appeal  if  the  ease  is  governed  l^a 
the  Appellate  Jurisdiction  Act»  1876;  b    '  ' 
that,  under  other  sections,  there  is  an  i 
point  is  whether  the  case  falla  within  ssotknl 
Judicatare  Act,  1873,  and,  upon  reflBsttoiJ 
opinion  that  it  does  not.    The  Judkatanr 
received  the  Royal  assent  upoa  August  5,  If^ 
fore,  that  was  the  time  of  its  paasing.    R  is  t 
operation  of  the  measure  was  afterwards  \ 
November  1,  1875 ;  but  it  was  passed  is  | 
then  became  an  Act.    The  Railway  C 
constituted    by    the    Regulation    of 
1873,    which  received    the  Royal 
21,    1873,     but    the    general    ptovisioBrj 
by  section  2,  did  not  come  into  operation  t^ 
ber    1,    1873.     Therefore,  it   seems  to 
Railway  Commissioners  were  not  really 
until  September  1,  1873— that  is  to  say.inti 
the  passing  of  the  Judicature  Aot,  1878.   ^ 
commissioners  did  not  come  into  ecristsnoe 
passing  of  the  Judicature  Act^  1878,  aadi 
that    Act  only  applies  to   cases  wbsn  tb 
appeal  before  the  paasing  of  the  Act    It  | 
this  case  is  not  within  section  45,  and,  i 
can  be  no  appeal. 

Lindlbt,  L.  J. — I  am  of  the  same  opiaioe* 
Act  which  we  have  to  consider  is  the  ~ 
Railways  Act,  1873,  which  passed  upon 
July,  and  came  into  operation  upon  the  1ft  of 
1873.  Under  this  Act  Railway  Oommiatt 
appointed,,  and,  by  section  26,  they  ma/  sUts 
the  opinion  of  the  superior  court,  whose  d« 
section  provides  is  to  be  final.  That  being  «,  it » 
that  no  further  appeal  can  pcnibl/  tsks  fis^ 
we  have  to  consider  the  provisions  of  ••^**^*2, 
Appellate  Jurisdiction  Act,  1876.  That  u^ 
that  where,  by  Act  of  Parliament,  it  is  ptovda 
decision  of  any  court,  the  jurisdiction  of  whfcj " 
f erred  to  the  High  Court,  is  to  be  flnsl-wU» « 
case  under  section  26  of  the  Regulation  ofBtfm^ 
an  appeal  shall  not  lie  to  thu  court.   Tbmttth 
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two  Acts  together,  there  is  no  appeal  upon 
■  eate  stated  hj  the  eomfniaslonerB.  Then  reliance 
fe  placed  upon  seotion  45  of  the  Jndioatare  Act, 
1873,  as  conatmed  by  this  oonrt  in  Oruah  ▼.  Turner* 
[Hii  lordahip  read  the  aeotion.]  That  aeotion 
appUea  only  to  appeala  whieh  might  hare  been 
broogbt  before  the  paeelng  of  the  Act.  It  ia  quite 
inponible  to  aay  that  thia  case  falls  within  that  provi- 
tioo,  for  the  Judicature  Act,  ISTS,  passed  upon  the  6th 
of  Angust,  1873.  Therefore,  unless  we  can  say  that  tiie 
psMing  of  the  Act  was  equlTalent  to  the  coming 
iato  operation  of  the  Act,  this  case  cannot  be  within 
wetion  45.  Snob  a  construction  is  contended  for  on  the 
asthority  of  Inge  t.  London  and  South^Wtitem  BaUway 
do.,  tfnd  in  particular  an  expression  of  the  present  Master 
of  the  Rolls  in  that  case  is  relied  upon  as  laying  down  a 
geoeral  doctrine  that,  although  an  Act  does  not  come  into 
operation  until  a  particular  day,  when  that  day  arriTea 
the  Act  dates  from  the  time  when  it  passed.  That 
tzpreaeion  must  be  looked  at  with  reference  to  the  facts 
o(  the  particular  case,  and  so  looked  at  it  does  not  apply 
to  this  caae.  Then  reliance  ia  alao  placed  upon  Wood  t. 
Hvad.  There  the  difficult  was  thia :  The  Ctounty  Oourts 
Act,  1867,  passed  on  the  80th  of  August,  1867,  but  it  did 
not  come  into  operation  untU  the  1st  of  January, 
1S68.  The  section  which  the  court  had  to  construe 
ommenoed,  ''If  in  any  aqiion  commenced  after 
ihe  passing  of  this  Act,"  and  the  court  had  to 
apply  that  seotion  to  an  action  commenced  upon  the 
5th  of  December,  1867,  that  is,  after  the  passing  of  the 
Aet  and  before  it  come  into  operation.  That  was  pre- 
flMy  within  the  words  of  the  section.  So  far  from  that 
caae  covering  thia,  it  ia  an  authority  the  other  way. 
Here  the  wording  of  the  aection  ia  too  atrong  to  admit 
of  the  appellant's  construction*  The  preliminary  objec- 
tion must  be  allowed. 

Iafbs,  L.  J.— This  ia  a  case  stated  under  paragraphs  4 
ad  5  of  seotion  86  of  the  Begulation  of  Bailways  Act, 
M73.  The  question  whether  there  can  be  any  appeal  to 
thia  court  from  the  Diviaional  Court  entirely  dependa 
apon  aection  45  of  the  Judicature  Act,  1873.  I  take  It 
if  there  is  no  appeal  under  that  section,  it  is  dear  that 
them  is  no  appeal.  [His  lordahip  read  the  aection.] 
The  important  worda  are  *'  before  the  paaaing  of  thia 
Aet"  The  Act  received  the  Boyal  asaent  upon  Auguat 
b,  1873,  and  the  paaaing  of  an  Act  taksa  place  at  the 
time  when  it  receives  the  Bojal  assent ;  although  it  ia 
true  that  the  operation  of  thia  Act  waa  postponed  by  the 
Jadioature  Act,  1874.  It  Is  necessary,  therefore,  to  look 
at  the  Regulation  of  Bailwaya  Act,  to  see  when  it  re- 
ceived the  Royal  assent,  and  that  was  upon  July  81, 
1873.  But  by  section  2,  that  Act,  except  as  therein 
otherwise  ezpreaaly  provided,  came  into  operation  on 
Beptember  1,  1873.  Therefore,  the  tribunal  of  the  Rail- 
way  Ckimmiaaionera  was  not  in  existence  upon  Augtut  5, 
1873,  when  ihe  Judicature  Act,  1873,  received  the  Royal 
ssaent,  and  their  court  cannot  come  within  the  words, 
''appeala  .  .  .  from  any  other  inferior  court,  which 
might  before  the  paaaing  of  thia  Act  have  been  brought." 
Aooordingly,  there  can  be  no  appeal  to  thia  court  in  the 


^ppeaZ  dxBmiued. 

Solicitors  for  the  appellants,  N$Uh  <ft  EowtU. 

Solicitors  for  the  rsspondsttti,  J^ofiofi,  Roh^  A  NorUm, 


From  Q.  B.  Div.  April  10, 17, 

MooBE  V.  Lakbeth  Watsbwcbxs  Go.  (a.) 

Highway  —  NuiM^nu  —  Water  company  —  Fire-plug 
placed  in  street  under  statutory  powers — Duty  to  keep 
plug  in  repair — Liability  where  street  wears  away 
and  leaves  plug  projeding  above  surface-^  Waterworks 
Glauses  Act,  1847  (10  S  11  Vid.  e.  17),  ss.  28,  38— 
40. 

A  water  company  which  is  authorized  by  skdute  to 
place  fireplugs  in  a  public  highway,  and  is  required  io 
keep  the  plugs  in  repair,  but  has  no  power  to  repair  the 
highway,  is  not  bound  to  vary  the  level  of  such  plugs 
froftn  Mme  to  tvm/e  if  and  as  ths  surface  of  ike  road 
wears  away.  If  the  fire-plug  is  properly  placed  in  the 
first  iiistance  and  is  kept  in  repair,  the  company  wilt, 
therefore,  not  be  lidble  for  a  personal  injury  to  one  of 
the  public  by  reason  of  the  projeetion  of  the  plug  above 
the  level  of  ihe  highway, 

Quaire,  whether  there  is  a  disHnotion  in  such  circum- 
stances  where,  the  highway  authority  not  being  liable  for 
non'r^fMir,  both  the  water  supply  and  the  highvfays  are 
under  the  control  of  the  sams  authority* 

Kent  v.  Worthing  Local  Board,  31  W.  R.  583,  10 
Q.  B.  D.  118,  gueetioned. 

Appeal  from  Day,  J. 

Action  for  personal  injuries  to  the  plaintiif  canaed  by 
hia  falling  over  a  flre-plng  placed  in  a  public  highway 
by  the  defendanta. 

Prior  to  the  year  1880,  the  defendanta  placed  a  fire- 
plag  in  a  public  atreet,  to  which  water  waa  aupplied  by 
their  mains.  In  that  year  alterationa  were  made  in  the 
level  of  the  atreet,  and  the  defendanta  removed  the 
exiating  fire-plug  and  aubatituted  for  it  the  one  in 
queation  in  thJa  caae.  Thia  plug  waa  a  proper  one  for 
the  purpoae  for  which  it  waa  required,  and,  at  the  time 
when  it  waa  put  in  position,  it  was  so  placed  as  not  to 
conatitute  an  obatruction  to  the  uaer  of  the  highway, 
the  top  of  the  plug  being  level  with  the  aurrounding 
asphalte  pavement.  In  courae  of  time,  however,  the 
aurface  of  the  pavement  wore  away  and  left  the  top  of 
the  flre-plng  projecting  above  the  pavement.  By  reaaon 
of  thifi,  at  the  time  of  the  accident  to  the  plaintiif,  the 
top  of  the  plug  projected  three-eightha  of  an  inch  above 
the  pavement,  but  the  ping  itaelf  continued  to  be  in 
proper  repair.  The  defendanta  had  no  power  to  repair 
the  pavement,  which  waa  veated  in  the  highway  authority 
of  the  diatrict. 

By  their  special  Act  (4  Will.  4,  c.  vii.,  a.  21),  the 
defendanta  were  required  to  fix  and  place  in  the  higb- 
waya  proper  and  anffioient  fire-pluga  for  extinguiahing 
Area.  Thia  Act  waa  repealed  by  a  later  apecial  Act  (11 
Vict  c.  vii.),  with  which  the  proviaiona  of  the  Water- 
works Glanses  Act,  1847  (10  &  11  Yiot.  c.  17),  were 
incorporated.  Section  38  of  the  Waterworka  Olausea  Act 
providea  that  the  undertakers,  at  the  requeat  of  the 
Town  Gommiaaioners,  ahall  fix  proper  fire-plugs  in  the 
main  and  other  pipea  belonging  to  them.  By  section  89 
the  undertakers  shall,  from  time  to  time,  renew  and 
keep  in  effective  order  every  such  fire-plug,  and,  as  aoon 
aa  any  auch  fire-plug  ia  completed,  they  ahall  deposit  a 
key  thereof  at  each  place  within  the  limita  of  the 
spedal  Act  where  any  public  fire-engine  is  kept.  The 
cost  of  such  fire-plugs,  and  the  expense  of  fixing  and 
maintaining  the  same  in  repair,  is  (by  seotion  40)  to  be 
defrayed  by  the  town  commissioners.  Section  88 
empowers  the  undertakers  to  open  and  break  up  the 
soil  and  pavements  of  atreeta  and  to  lay  down  pipes, 
service  pipes,  and  othet  ^<^^^  ^^  «u^uw,  and  to 
repair,  alter,  and  rem©^^  ^e  ••'■^^;; 


I  (a.)  Reported  by  ^^ 
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There  was  some  evidence  to  show  that  the  plug  in 
question  was  ased  by  the  defendants  as  an  '*  end  plug  " 
for  the  purpose  of  flushing  their  mains,  and  at  the  trial 
Day,  J.,  thought  that  the  defendants  had  not  made  out 
that  this  was  a  fire-plug  within  section  38,  and  he  gave 
judgment  for  the  plaintiff. 

The  defendants  appealed. 

Winch,  for  the  appellants.  —  The  learned  judge 
decided  this  case  upon  the  authority  of  Kent  ▼. 
Worthing  Local  Board,  31  W.  R,  583,  10  Q.  B.  D.  118. 
This  is  practically  an  appeal  from  that  decision,  because, 
although  the  defendants  there  were  both  the  highway 
authority  and  the  water  authority,  the  court  based  their 
judgment  upon  the  liability  of  the  defendants  as  having 
control  cf  the  water  supply.  In  all  similar  casos  where 
a  plaintiff  has  been  successful,  there  has  been  some 
defect  or  want  of  repair  in  that  which  was  under  the 
control  of  the  defendants — e.^r.,  Bayley  ▼.  Wolverhamp^ 
ion  Waierworhs  Co.,  0  H.  &  N.  241,  9  W.  R.  0.  L.  Dig. 
59  ;  Borough  of  Bathurei  v.  Macpherson,  4  App.  Gas.  256, 
27  W.  R.  Dig.  139  ;  but  here  the  defendants  have  done 
all  that  they  could,  and  the  fire-plug  was  a  proper  one 
and  was  in  good  repair. 

Waddy,  Q.C,  and  Aapland,  for  the  respondent. — 
The  defendants  did  not  prove  that  this  was  a  fire-plug 
which  they  were  bound  to  put  in  the  street,  and  this 
particular  plug  was  part  of  their  system  aiid  used  for 
their  purposes ;  they  are,  therefore,  in  the  position  of  a 
private  person  volniitarily  putting  in  the  highway 
something  which  becomes  a  nnlsanoe. 


Winch,  in  reply. 


Cur,  adv.  vult. 


April  17.<— Lord  Eshbb,  M.R. — ^This  is  a  curions  case. 
A  fire-plug,  or,  if  not  strictly  a  fire-plug,  a  plug,  was 
placed  in  a  public  street  by  the  defendants.  When  put 
down  the  plug  was  correctly  put  where  it  was,  or,  at 
all  events,  it  was  perfectly  correctly  in  the  street.  It 
must  be  taken  that  there  was  no  defect  in  the  plug,  but 
whilst  it  was  in  the  street  the  pavement  which  sur- 
rounded it  wore  away  and  left  the  plug  projecting  nbove 
the  surface  of  the  pavement.  The  plaintiff  having 
fallen  over  this  projection,  brought  an  action  against 
the  defendants  for  the  injuries  which  he  sustained,  and 
he  has  recovered  a  verdict.  The  question  which  we 
have  to  decide  is  whether  the  defendants  are  liable. 

It  is  urged  that,  if  a  person  puts  something  in  a  high- 
way, he  must  be  responsible  for  an  injury  which  results 
from  the  fact  of  the  thing  being  in  the  highway.  That, 
however,  is  said  always  of  a  case  where  the  thing  is  put 
in  the  highway  without  authority,  and  even  then  the 
mere  obstruction  to  the  public  does  not  give  a  right  of 
acliou,  although  if  someone  falls  over  the  obstruction 
the  person  who  placed  it  there  is  liable  to  the  person 
injured.  Here  the  defendants  had  authority  to  place 
the  plug  in  the  street;  indeed,  I  rather  suspect  that 
they  were  bound  to  put  it  there,  for  I  think  the  evid- 
ence is  clear  that  they  originally  placed  a  plug  in  that 
place  as  a  fire-plug  within  the  meaning  of  section  38 
of  the  Waterworks  Glauses  Act.  It  has  been  urged  that 
the  plug  in  question  is  an  '*  end  plug  "  used  by  the 
defendants  for  flushing  their  pipes,  and  not  a  fire-plug; 
but,  though  the  plug  was  a  fire-plug,  the  defendants 
would  have  a  right  so  to  use  it,  for  there  are  always  two 
keys  to  such  plugs.  I,  therefore,  believe  that  the 
defendants  were  compelled  to  put  this  plug  where  they 
did ;  at  all  events,  it  seems  to  have  been  adopted  as  a 
fire-plug,  because  the  local  authority  had  cue  of  the 
keys. 

Here  the  water  supply  was  not  in  the  hands  of  the 
road  authority,  therefore,  the  question  is  as  to  the  lia- 
bility of  the  defendants  as  being  the  water  company. 
The  defendants  had  no  right  to  touch  the  highway. 
Therefore,  the  only  way  in  which  they  could  have  pre- 


vented the  projection  of  this  plug  would  '. 
keep  on  cutting  down  the  plug  to  the  IotsI  efl 
ment  as  it  wore  away.  That  would  hats  bd 
extraordinary  process,  and  one  would  baTtj 
that,  if  it  had  been  intended,  the  Act 
pressly  said  so.  It  is  immaterial  in  whom  the | 
in  the  plug  was  vested.  The  Waterworks 
provides  that  fire-plugs  are  to  be  kept  in 
undertakers ;  but  here  the  plug  was  in 
must  see,  therefore,  what  is  the  liability  off 
authoiities. 

It  is  pointed    out   in   FwAer    v.   Frown,  \ 
S.  770,  that,  if  there  is  an  erection  ezistiH| 
at    the  time  when  it  is  dedicated  to  the 
a  way,  the  dedication  must  be  taken  to  be  i 
public,  and  accepted  by  them,  subject  to 
vonience  or  risk  arising  from  the  existing  state  i 
The  road  authority  must,  aocordingly,  keep  tks| 
repair,  having  regard  to  the  existence  of  that  ( 
That  being  so,  when  the  erection  is  there  st  ( 
when  the  road  is  made,  what  is  the  state  o!  1' ' 
something  is  erected  afterwards  by  the  aatl 
Act  of  Parliament  P    Still  more,  what  is  the  ( 
the  person  who  places  the  ereetion  in  the  i 
bound  to  do  so  P    It  seems  to  me  thattksnsdi 
must  then  keep  the  highway  in  a  conditioa  | 
having  regard  to  the  position  of  the  thing  T  " 
must  be  pat  there.    If  that  is  so,  the  dsf 
here  done  all  that  is  required  of  them,aBdl 
will  lie  against  them. 

It  is  said  that^  if  that  is  our  view,  we  must  a 
V.  Worthing  Local  Board.  I  donottUnkthstil 
sary  that  we  should  now  say  that  that  dediiflBiii 
is  true  that  there,  as  here,  it  was  the  highway  t* 
was  out  of  repair  ;  but  in  that  ease  both  tin  i 
and  the  roads  were  in  the  hands  of  the  ( 
may  be,  therefore,  that  Kent  v.  VTorihing  ImAm 
distinguishable  from  the  case  before  us ;  but  tf | 
cision  cannot  be  upheld  upon  that 
respectfully  differ  from  it  In  Blackm/mf* 
Mile  End  Old  Town,  30  W.  B.  740, 9  Q.  B.  1 
plaintiff  was  held  entitled  to  recover  tot  i 
tained  by  reason  of  his  stepping  upon  an  i 
covered  a  water  meter  pla^  in  a  street  by  j 
ants,  who,  as  well  as  being  the  highway 
the  parish,  were  also  empowered  to  cause  i 
watered.  But  in  that  case  the  fliqp  was  v^ 
and  had  became  slippery  and  dangerous,  and,! 
dants  having  oontrol  of  both  street  and  msttffl 
was  not  in  its  original  condition.  There  if  ■ 
obrious  differenoe  between  BUukmore  v.  ^^1 
End  Old  Town  and  Kent  v.  Worthing  I^  ^ 
because  in  the  latter  there  was  no  change  is  tM 
tioii  of  the  valvercover,  whidi  st  the  time  of  wj 
dent  was  in  proper  order.  However,  wheth*^ 
Worthing  Local  Board  can  be  upheld  or  not,  I ' 
opinion  that,  in  the  present  case,  the  defandsotra' 
liable,  and  that  the  appeal  mast  therelore  b0> 

LiNDLBT,  L.  J.— I  am  of  the  same  <^od. 
not  ascertain  exactly  the  history  of  ^  ^^P 
having  regard  to  the  Act  of  Parliamsat,  I  « 
predecessor  of  this  particular  plug  waa  pa'  ^^^g 
the  provisions  of  the  defendants'  originsl  ^ 
the  plug  was  put  down  in  puxsoanoe  of  a  itstr^ 
imposed  upon  the  defendants ;  bat,  if  no^  i' ' 
been  put  down  under  a  statatory  power  in  *■» 
given  to  them.  In  either  event,  the  plog  *"* J*  . 
in  this  place  for,  I  think,  some  thirty  7**'*'  ^ 
the  level  of  the  road  was  altered  bf  **^  ^ 
authority,  and  the  old  plug  was  remofsd  ^^Lj 
one  placed  in  its  stead.  We  are  invited  b/J^' J]|| 
to  say  that  the  plug  was  not  properly  ^P^J 
evidence  appears  to  me  to  negative  thif>  ^?^, 


that  the  suggestion  of  negligence  in  pftttiiV  ^' 
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High  Court. 


en  be  BQpported.  It  is  admitted  that,  if  so,  there  waa 
no  fault  in  the  plug ;  its  oondition  has  not  changed,  bat 
it  piojecte  three-eighthe  of  an  inch  aboTe  the  parement 
'When  we  look  at  the  daty  which  ie  imposed  upon  the 
defendants,  more  eapecially  under  section  39  of  the 
Vsterworks  Claases  Act,  1847,  the  only  duty  is  to  keep 
tlia  fire-plaga  in  repair  and  to  renew  them.  Therefore, 
I  cannot  find  any  breach  of  a  statutory  duty.  Then  the 
eaie  is  put  higher.  It  is  urged  that  at  common  law 
aojone  who  puts  a  thing  in  a  road  must  take  care  that 
the  thing  does  not  become  a  nuisance  to  the  highway. 
Bat  that  is  not  true,  for  a  highway  may  be  dedicated  to 
fbe  public  subject  to  obstructions.  Accordingly,  it  ap. 
«  pean  to  me  that,  apart  from  authority,  the  defendants 
i  lia?e  not  been  guilty  of  a  breach  of  either  a  statutory 
or  a  common  law  duty. 

Then  we  come  to  the  authorities,  and,  in  particular, 
to  the  case  of  Kent  t.  Worihing  Local  Board,  which,  in 
ioine  respects,  is  like  the  present  case.    In  the  first  place, 
that  decision  was  based  upon  the  decision  of  the  Pri?y 
ODonoil    in    Bwough    of    Bathursi  y.  Maephenon ; 
and    I    do   not   think   that  the  laat^mentioned    case 
lutifiee    the    inference  drawn    from   it.      There  the 
9    tUog  itself  —  namely,  the  drain,    which    caused  the 
Mddent — was  out  of  repair;   but  here  the  fire-plag 
m  not  80.    Then  there  are  other  cases  where  the  thing 
WM  unfit  for  its  purpose— as,  for  example,  Blackmore  t. 
JKZs  End  Old  Town,  referred  to  by  the  Master  of  the 
BoOs.    There  it  was  held  that  an  action  wiU  lie  where 
>  ^e  defendants  have  maintained  in  the  highway  some- 
4  thing  in  itself  dangerous.    But  in  Kent  ?.  Worthing 
if  Local  Board  the  valTe-coTer  was  not  itself  a  dangerous 
j^  thing.    It  is  well  worthy  of  consideration  whether  the 
^  faet  that  in  Kent*$  case  the  same  authority  irad  control 
erer  both  the  water  and  the  roads  does  not  make  a  dis- 
Unction  between  that  case  and  the  present  one.    In 
QUnm  T.  Mayor  of  Preston,  18  W.  R.  689,  L.  B.  5 
Q.  B.  218,  it  was  held,  upon  the  construction  of  the 
PnUie  Health  Act,  1848,  that  the  defendanto,  acting  as 
fts  local  board  of  health,  were  no  more  liable  for  an 
injoiy  to  the  plaintiff  resulting  from  the  non-repair  of 
,i  a  highway  within  their  borough  than  the  stirTeyor  of 
j  U^ways  would  formerly  have  been.    It  may  be  that 
il  the  principle  of  that  decision  does  not  apply  where,  as 
4  tee,  the  same  authority  has  control  both  of  the  water 
?  and  the  roads— in  other  words,  that  the  decision  in 
,   OihBon  T.  Mayor  of  Fteston  is  not  to  be  extended.    If 
j  it  cannot  be  so  distinguished,  the  judgment  in  Kent  ▼. 
Worthing  Local  Board  must  be  erroneous,  but  I  am  not 
prepared  to  aay  that  it  cannot.    The  present  is  rather  a 
hard^case  for  the  plaintiff,  because,  supposing  CHbson  t. 
Mayor  of  Preston  to  be  right,  he  has  no  right  of  action 
for  the  injury  which  he  has  suffered. 

Iiopia,  Ii.J.— This  is  a  difBoult  and  important  point. 

^e  facta  may  be  said  to  be  admitted.    The  fire-plug 

;  vas  properly  fixed  in  the  pavement  and  in  good  repair. 

^ith  regazd  to  the  footpath,  that,  too,  was  in  repair, 

^pt  that  the  surface  was  somewhat  lower  than  it  was 

originally.    Therefore  there  was  nothing  wrong  in  either 

tb«  fire-plug  or  the  pavement.    The  plaintiff,  howcTer, 

^pped  over  the  plug  and  was  injured,  and  it  is  said 

^^t  the  defendants  are  liable.      I  take  it  that  the 

<^^fendantf  cannot  be  liable  unless  there  has  been  on 

^^"^eir  part  a  breach  of  duty,  and  I  am  at  a  loss  to  see 

^^7  tach  breach.    Section  39  of  the  Waterworks  Clauses 

^^  1847,  provides  that  the  undertakers  are  to  keep  the 

^^plugs  in  effective  order.    It  cannot  be  said  that  here 

the  plug  ^as  not  in  effective  order.    Then  can  it  be  said 

Uiat  at  common  law  the  water  company  are  bound  to 

'^on  varying  the  level  of  the  fire-plugs  in  accord- 

^  with  the  varying  level  of  the  pavement  P    I  know 

^i  no  authority  for  that,  unless  it  be  Kent  v.  Worthing 

^^  Board,    It  may  be  that  the  plaintiff  is  without  a 

'^iMdy.     Speaking    for  myself,  on   the  authority  of 


Gibson  v.  Mayor  of  Preston,  I  should  think  that  the 
road  authority  are  not  liable.  The  plaintiff  relies  upon 
Kent  V.  Worthing  Local  Board,  where  the  facts 
resemble  as  closely  as  possible  the  facts  in  the  present 
case.  I  am  unable  to  distinguish  between  the  two 
cases,  unless  the  fact  that  in  Kent's  case  the  defendants 
were  both  the  water  authority  and  the  road  authority  con- 
stitutes a  distinction.  I  do  not  myself  think  that  that 
is  a  distinction,  and  the  judgment  did  not  proceed 
upon  that  ground  ;  therefore  I  cannot  see  how  we  can 
avoid  overruling  the  case.  Neither  White  v.  HindUy 
Local  Board,  23  W.  B.  651,  L.  B.  10  Q.  B.  219,  nor 
Borough  of  BaViurst  v.  Macpherson,  seem  to  me 
to  be  authorities  supporting  the  plaint^s  case,  for  in 
both  those  cases  the  defendanta'  worka  were  themaelvea 
in  a  defective  state. 
Appeal  allowed. 

Solicitors  for  the  appellants,  HiMin,  Washington,  ^ 
Passmore. 

Solicitors    for   the    respondent,    Orundy,    Izod,    A 
Qrundy, 


Ktgft    dtoutt    oC    itt0ttcf. 
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Match  22,  29. 

Saul  v.  Pijrrmsoir.  (a.) 

Trustees'-^ DiscreHonary  power^Release  of  power  — 
Foreclosure  adion^8ale  and  foreclosure  if  no  sale 
effected. 

By  a  marriage  settlement,  executed  in  1849,  reed  estate 
belonging  to  t?ie  intended  wife  was  vested  in  trustees  in 
fee  on  trust  to  pay  the  income,  during  the  Joint  lives  of 
the  husband  and  wife,  to  the  wife  for  her  separate  use, 
without  power  of  anticipation,  and  afttr  the  death  of 
either  husband  or  wife  upon  trust  to  permit  the  survivor 
to  receive  the  income  for  his  or  her  own  life.  The 
settlement  contained  a  proviso  that,  if  the  husband  should 
survive  the  wife,  it  should  be  lawful  for  the  trustees  at 
their  option  to  withhold  the  incoine  from  him  and  to 
appropriate  it  as  they  might  thinJc  most  proper  for  the 
benefit  of  him  or  his  children.  After  the  death  of  the 
survivor  of  the  husband  and  wife  the  property  was  to 
go  as  the  wife  should  by  deed  or  wUl  appoint,  with 
remainders  over  in  default  of  appointment.  The 
original  trustees  of  the  settlement  allowed  tJie  husband 
and  wife  to  have  possession  of  the  settlement  and  the 
title  deeds  of  the  settled  property.  In  1868  the  husband 
and  wife  Joined  in  executing  a  mortgage  of  the  settled 
property,  concealing  tJie  settlement  from  the  mortgagee 
and  conveying  to  him  as  owners  in  fee.  The  husband 
survived  the  wife.  New  trustees  of  the  settlement  were 
appointed  after  the  date  of  the  mortgage.  The  mort- 
gagee brought  an  action  against  the  husband,  t?ie  trustees, 
and  subsequent  mortgagees,  alleging  that  the  original 
trustees,  by  rendering  the  concealment  of  the  settlement 
possible,  had  forfeited  the  right  of  themselves  and  their 
successors  in  office  to  exercise,  as  against  him,  the  discre^ 
tionary  power,  and  claiming  a  declaration  that  the  power 
was  suspended. 

Held,  that  the  power,  being  in  the  nature  of  a,  (rusC, 
could  not  be  released,  and  that,  therefore,  the  prewnt 
trustees  of  the  settlement  were  bowsd  to  exercise  it  qfioord- 
ing  to  the  best  of  their  yttdcimenl. 

Order  made,  at  thereLgsJ  jf^o  •econ.d    Yty^^o^^ 

l^yiiJp^rtJbTa^ 


h6i 


tMe  weekly  reporter.  tit«y».  1888.1    VoLXXl 


HlOH  COVBT. 


SaUX  v.  PATTOfSON. 


Hioi 


for  sale  of  the  eeUled  property  and  for  foredoiure  in 
case  a  sale  were  not  effected. 

Action. 

By  a  settlement  made  upon  the  mtfriage  of  William 
Pattinaon  with  Margaret  Pattinson  (then  Margaret 
Allison,  spinater),  dated  the  16th  of  Norember,  1843, 
real  estate  of  the  intended  wife  was  limited  to  the  use  of 
the  trustees  of  the  settlement  in  fee  simple  upon  trust 
for  Margaret  Pattioson  during  the  joint  lives  of  herself 
and  her  husband  for  her  separate  use,  without  power  of 
anticipation,  and,  after  the  death  of  either  of  them,  upon 
trust  Cor  the  surrivor  during  his  or  her  life.  The  settle- 
ment contained  the  following  proTiso  :—**  Provided 
alwB  js,  and  it  is  hereby  declared  and  agreed,  that^  in  case 
the  said  WUUam  Pattinson  shall  survive  his  said  intended 
wife,  the  said  rents  and  profits  of  the  said  hereditaments 
and  premises  shall  be  paid  to  him  in  such  manner  that 
the  same  shall  not  be  liable  to  his  present  or  any  future 
debts  or  engagements,  and,  in  order  more  effectually 
to  put  a  stop  to  any  such  claim  on  the  part  of  the  credi- 
tors of  the  said  William  Pattinson,  it  shall  be  lawful  for 
the  said  trustees  at  their  option  to  withhold  the  payment 
of  the  rents  and  profits  from  the  said  William  Pattinson, 
and  thereupon  to  appropiiate  the  same  in  such  manner 
as  they  may  think  most  proper  for  the  benefit  of  the  said 
William  Pattinson  or  his  children,  if  he  shall  have  any." 
After  the  death  of  the  survivor  of  William  Pattinson  and 
Margaret  Pattinson  the  property  was  settled  upon  trust 
for  such  person  or  persons  as  Margaret  Pattiuson  should 
by  deed  or  will  appoint 

The  trustees  of  the  settlement  permitted  Mr.  and 
Mrs.  Pattinson  to  have  the  custody  of  the  settlement 
and  the  title  deeds  of  the  settled  property.  By 
an  indenture  of  mortgage,  dated  the  10th  of 
February,  1858,  Mr.  and  Mrs.  Pattinson  Joined  in 
mortgagiDg  the  property  comprised  in  the  aettiement 
(together  with  other  property  to  which  they  were  entitied 
in  fee)  to  secure  a  sum  of  £800,  concealing  from  the 
mortgagee  the  existence  of  the  settiement,  and  purport- 
ing to  convey  to  him  as  owners  in  fee.  All  the  original 
trustees  of  the  settlement  had  died,  and  new  trustees  had 
been  appointed  in  their  place.  Mrs.  Pattinson  died  in 
the  lifetime  of  her  husband* 

The  plaintiff  was  the  transferee  of  the  mort- 
gage, and  on  the  27th  of  October,  1884,  he  com- 
menced this  action  against  Mr.  Pattinson,  the  present 
trustees  of  the  settiement,  and  subsequent  mortgagees. 
The  case  made  by  the  statement  of  claim  was  that 
the  former  trustees  of  the  settlement  having  rendered 
the  suppression  and  concealment  of  the  settlement  pos- 
sible, had  thereby  forfeited  their  right,  and  the  right  of 
their  successors  in  the  office  of  trustee,  to  exerciae, 
as  against  persons  claiming  under  the  mortgagee,  the 
discretionary  power  to  apply  the  rent^and  income  of  the 
trust  property  during  the  life  of  the  defendant  William 
Pattinson,  for  his  or  hiil  children's  benefit,  and  that  the 
mortgage  ought  to  be  treated  as  conveying  the  whole 
life  estate  of  the  defendant  William  Pattinson  free  from 
any  such  discretionary  power  in  the  trustees.  The 
plaintiff  claimed  a  declaration  that  the  mortgage  was  an 
effectual  exercise  of  the  general  equitable  power  of 
Margaret  Pattinson  and  conveyance  of  the  life  estate  of 
the  defendant  William  Pattinson,  and  that,  so  far  as  re- 
garded the  property  originally,  or  by  substitution,  subject 
to  the  mortgage,  the  discretionary  power  of  the  trustees 
of  the  settiement  was  suspended. 

Everttt,  Q.C.,  and  Stock,  for  the  plaintiff.— The 
trustees  are,  by  the  conduct  of  their  predecessors, 
estopped  from  exercising  the  discretionary  power.  The 
power  was  one  which  the  trustees  oonld  release  or 
covenant  not  to  execute  :  Smith  v.  Houhlon,  26  Beav. 
482,  8  W.  B.  Ch.  Dig.  53  ;  Coffin  v.  Cooptr,  13  W.  E. 
671,  2  Dr.  &  Sm.  365.  Persons  in  a  fiduciary  position 
having  a  mere  power  as  distinguished  from  a  trust  may 


release  or  covenant  not  to  exercise  it:  I 
Plummer,  18  W.  R.  1091,  L.  R.  6  Cb.  lH 
V.  Huguenin,  11  W.  B.  1040,  1  H.  ft  M.  730. 

Oarson,  for  a  second  mortgagee. 

Cozene-Bardy,  Q.G.,  and  Darley,  for  the  1 
There  is  no  case  in  which  it  has  ever  bees 
trustees  could  release  a  covenant  not  to 
power  as  this.      The  principle  is  destraolfw 
power  in  the  settlement. 

EveriU  replied. 

Pbabsow,  J.— In  the  year  1843  a  mazriap 

tracted  between  the  defendant,  William  FMI 

Margaret  Allison.    Previously  to  this  manisi 

ment  was  executed  by  which  certain  resl 

settled  upon  trust,  after  the  death  of  the  a 

the  father  and  mother  of  the  lady,  for  tbe  iali 

for  life,  and  after  the  death  of  either  of  ths^ 

William  Pattinson  and  Margaret  Alhson,  apa 

the  survivor  of  them  during  his  or  her  life.  "^ 

this   provision,    '*  Provided  always,  sad  it 

declared  and  agreed,  that,  in  case  the  ail 

Pattinson  should  survive  his  intended  vifo,' 

did,  **  the  said  rents  and  profits  of  tiis  nil, 

ments  and    premises  ahaU   be  paid  to  bi 

manner  that  the  same  shall  not  be  liable  to 

or  any  future  debts  or  engagements,  and,  ii 

effectually  to  put  a  stop  to  any  such  dsin 

of  the  creditors  of  the  said  William  Pattinns, 

lawful  for  the  said  trustees,  at  theur  optioi, 

hold  the  payment  of  the  said  rents  and 

said  William  Pattinson,  and  thereupon  to 

the  same  in  such    manner  as  thej  msy 

proper  for  the  benefit  of  the  said  WiOisiB 

his  children,  if  he  shall  have  any,**  and 

in  trust  for  such  person  or  persons  as  the 

Pattinson  should  by  deed  or  will  appoint 

that  in  the  year  1858,  more  than  foi 

the  execution  of  the  settlement,  the  hi 

executed  a  mortgage  to  Mr.  Saul  (Isa/lfrJ 

although  he  was  not  the  original 

become  mortgagee  by  devolution). 

date  of  the  mortgage  the  trustees  had 

ment  and  title  deeds  relating  to  the  sel 

the  husband.    At  the  time  the  mortgag« 

settlement  was  not  revealed  to  the 

said  that  the  trustees,  having  enabled  tb« 

wife  to  suppress   the  settiement,  were 

exercising  the  power  with  regard  to  the 

come  and  diverting  it  from  him  in  fsvoaf 

dren.    The  lady  is  dead,  and  so  also  if " 

The  present  trustees  of  the  ssttleoieDt  i^ 

persons  who  were  the  trustees  in  the  J9U  ll 

said  the  present  trustees  are  in  their  sto^ 

therefore,  estopped  from  diverting  ths  isooi^^ 

is  said  the  case  is  now  to  be  treated  a* 

trustees  ha^.  consented  to  the  mortgsgo 

the  power.     I  confess  when  I  fl»t  ^^ 

astonished.    Several  cases  were  cited  to  om  w 

the  power  could  be  released.  Bat  in  tfaow 

were  not  in  the  nature  of  a  truat,  bot 

given  to  a  tenant  for  life.    This  ia  a  po«f^J 

given  to  the  trustees,  but  it  is  a  powsr  fa 

trust,  and  no  more  capable  of  bdng  wj 

other  trust,  and,  curiously    enoagb,  tbsrt 

exactiy  in  point  in  which,  althoagh  the  bM 

heard  the  case  had  some  doubt  aboot  tb« 

they  had  no  doubt  about  the  EflgHBDi*'*| 

I  refer  to  is  Weller  v.  Ker,  L.  B.  1  B.  1*1 

W.  R.  H.  L.  Dig.  10.     That  case  eeeswj^ 

all  fours  with  this  case.     I  will  onl/i« 

indebted  for  it  to  Mr.  FarweU's  very  i»««^ 

it  is  one  of  the  first  oases  tiiere  refen* 

therefore,  of  opinion  that  tiie  oM  w*^ 
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r  option,  and  the  present  trnstees  are  bonnd 
^tt  tooording  to  the  best  of  their  Judgment. 
'  p,  at  the  reqnest  of  the  second  mortgagee, 
r  for  the  sale  of  the  mortgaged  property, 
» in  case  a  sale  should  not  be  effected. 

I  lor  the  plaintiff,   UllUhorne^  Owrrey,  A 
I  lor  the  defendaatsi  Oray  A  Jfotmssy ;  B* 


Jan.  27,  28. 

iBnfF  V.  AcioN  Local  Boabd.  (a.) 

^Way  of  neoe$Hiy~^Land  taken  compuhorily 
kdy^NMcB  of  purpoie  for  which  land 
'  *iof  way  far  that  purpose, 

rf,  under  their  comptdiory  powere,  for  the 
^tonttruding  sewage  worke,  took  a  piece  of 
E.  woe  the  freeholder,  and  A.  and  B. 
dy  tenants  of  different  parte  under  huHd- 
,  wmpeneation  being  dtUy  paid  to  E.,  A., 
_  Kt  of  their  respective  interests  in  the  land 
ffdimagetothe  adjoining  lands  ;  E,,  A,,  and 
Isofiof  if  the  purposes  for  which  the  land  was 

V  ott/y  %oay  to  the  land  taken  was  a  road 
fenfUe  Way  over  adjoining  lands  of  B*    This 

V  thirty  years  before  the  date  of  the  building 
iem  used  by  the  tenants  of  the  land  for 

Ipurposef,  and  since  the  date  of  the  building 
^m  been  used  by  B.  for  biUlding  purposes, 
^  the  local  board  had  a  right  to  use  the 
I /or  all  purposes  in  connection  with  their 


I  looal  Board  acquired,  onder  their  com- 
*S  s  piece  of  land  about  5a.  Ir.  35p.  in 
pie  Impose  of  aewage  works. 
P  m,  in  the  year  1880,  let  on  buUding 
livBuiety-nine  years,  part  to  Matthew  Soott 
^  h  W.  Serff,   by  Mr.  Oooper  Essex,  the 

i  old  way,  formerly  oalled  the  Warple 

'  ton  feet  wide,  passing  over  other  land  of 

I  and  leading  from  the  land  acquired  by  the 

[totheUzbridge-road.     PreTiously  to  1878, 

n^iisd  by  the  board  and  the  adjoining  land 

tifakad  as  market  gardens,  and  the  tenants 

|Warple  Way  for  purposes  connected  with 

Mag,     Sinoe  the  date  of  the  building 

the  way  had  been  used  by  Serfl  for  the 

MiiibQadUig  operations,  including  the  cart- 

»  ttd  Oooper  Essex  each  claimed  compen- 

"^  of  their  inteieots  in  the  land  com- 

^  by  the  local  board,  and,  upon  payment 

^  doe  to  them,  conveyed  to  the  board,  by 

» sU  their  righto  and  interesto  in  the  land 

I  «e  board.    In  the  conveyance  bySerfl  to 

f  Uie  sum  paid  to  him  for  his  interest  in 

^  by  the  board  was  redted  to  include  and 

i  for  all  damage  sustained  or  to 

<tt  otherwise  legally  recoTerable  by  Serfl 

I  i^Sa  ^^^^"^^9  under  him  by  reason  of  the 

j^iM  works  of  the  board,  or  by  injuriously 

™^  ■fljomhig  or  other  land  under  their  powers 

■ili?  waployed  Messrs.  Nowel  &  Bobson  to 
[^^^8MPo^  upon  the  land  acquired  by  them  ; 

^  J*  TavsTBAM,  Esq.,  Barrister-at-Law. 


and  Measrs.  Nowel  ft  Bobson  made  use  of  the  Warple 
Way  for  the  carriage  of  brioks  and  for  other  purposes 
connected  with  the  construction  of  the  works,  and  their 
carte  were  accustomed  to  diverge  from  the  way  on  to 
the  adjoining  land  for  the  purpose  of  passing  each 
other. 

The  action  was  brought  by  F.  W.  Serfl  against  the 
local  board  and  Messrs.  Nowel  ft  Bobson  for  an  injunc- 
tion to  restrain  the  defendanto  from  using  the  Warple 
Way  and  for  damageo  for  trespass  on  the  adjoining 
land. 

It  was  in  evidence  that  the  land  acquired  by  the 
local  board  could  only  be  reached  by  the  Warple  Way 
or  by  a  circuitous  route  of  several  miles  over  land  in  the 
occupation  of  Soott  and  by  crossing  a  railway  by  a  level 
crossing. 

T,  E.  Orispe  and  L,  O,  Jackson,  for  the  plaintifl.— 
The  local  board  had  no  right  to  use  the  Warple  Way  as 
no  right  of  way  was  specifically  granted  in  the  convey- 
ances of  the  land  acquired  by  them.  If  the  board  had 
any  right  of  way,  it  must  be  limited  to  the  purposes  for 
which  the  way  was  formerly  used  by  the  tenanto  of  the 
land — via.,  agricultural  purposes:  Oorporation  of 
London  v.  Biggs,  28  W.  B.  610, 18  Oh.  D.  798.  At  any 
rate,  the  defendanto  have  trespassed  on  the  plaintiff's 
land  by  diverging  on  to  it  for  the  purpose  of  enabling 
their  cartoto  pass  each  other. 

W.  W.  Karslake,  Q,C.y  and  PoOorcf,  for  the  Acton 
Local  Board,  and  MacSwinney,  for  Messrs.  Nowel  ft 
Bobson.  The  right  of  way  over  the  Warple  Way  for 
the  purposes  of  the  sewage  works  passed  to  the  local 
board  by  the  conveyances  of  the  land  for  that  purpose. 
A  way  of  necessity  may  be  acquired  for  the  purposes  for 
which  land  is  conveyed,  and  not  simply  for  the  pur- 
poses  for  which  the  way  may  formerly  have  been  used. 
The  plaintiff  had  notice  of  the  purposes  for  which  the 
board  acquired  the  laad|  and  received  compensation  for 
all  damage  caused  to  him  by  the  construction  of  the 
sewage  works. 

They  referred  to  Bayley  v.  Greai  Western  Bailway  Co., 
26  Oh.  D.  434,  32  W.  B.  Dig.  227 ;  Davies  v.  Sear,  17 
W.  B.  390,  Lb  B.  7  Eq.  427 ;  Oorporaition  of  London  v. 
Biggs. 

Crisps  replied. 

Pbabson,  J.— The  land  in  question  had,  to  all  intento 
and  purposes,  ceased  to  be  agricultural  land  when  the  local 
board  served  their  notice  to  treat,  and  I  have  no  doubt 
that  the  land  was  valued,  not  as  agricultural  land,  but 
as  building  land,  and  it  is  material  to  remark  that,  in 
the  valuation  under  the  Act,  oompeniation  is  to  be  al- 
lowed, not  only  for  present,  but  also  for  future,  damage. 
It  was  perfectly  open  to  Mr.  Serff  and  Mr.  Scott,  and 
I  must  assume  tlyit  they  did  not  forget  to  avail  them- 
selves of  the  privilege,  to  lay  before  the  arbitrators  the 
injury  that  would  be  done  by  the  construction  and  the 
presence  of  the  sewage  works,  and  that  they  received 
compensation  for  all  present  and  f nture  damage,  baring 
regard  to  the  purposes  for  which  the  land  was  to  be 
used.  In  August,  1885,  Mr.  Oooper  Essex,  the  free- 
holder, sold  to  the  local  board  the  freehold  of  the 
land;  and  in  the  conveyances  by  Soott,  Serfl,  and 
Oooper  Essex  there  are  recitals  stating  what  the  local 
board  was  about  to  do,  and  the  purposes  for  whidh  they 
took  the  land.  The  order  is  stated,  the  object  of  the 
local  board  in  acquiring  the  land  is  statedi  and  every- 
thing is  stated  to  make  the  parties  perfectly  aware  of 
what  the  board  was  about  to  do  with  the  land.  Under 
those  cfaraumstances  the  freeholder  and  tenanto  conveyed 
to  the  local  board,  in  the  ordinary  way,  in  terms  which 
would  give  the  board  the  right  to  all  ways  appurtenant 
to,  or  used  with,  the  land  sold. 

The  way  in  question  is  ten  feet  wide,  and  has  a  gate 
at  the  end  of  it  which  leads  inte  the  Ttxbridge-road  • 
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High  Court. 


Sbkpf  v.  Acton  Looal  Board. 


Hb 


By  common  consent  it  bad  been  used  for  all  agricaltural 
purposes  for  thirty  years.  Tbe  land  was  now  sold  to 
the  local  board  for  a  particular  purpose.  Tbe  question 
is  whether  the  use  of  this  way  which  passed  by  the 
coD?eyance  is  not  one  which  authorizes  the  board  to 
cart  down  it  bricks  and  all  materials  necessary  for  the 
sewage  works. 

Kow  the  law  with  regard  to  these  rights  of  way  is  not 
as  definite  as  might  be  desired.     It  has  been  from  time 
to  time  the  subject  of  litigation.     In  the   old  case  of 
Ballard  v.  Dyson^  1   Taunt.   279,   the    question   was 
whether  or  not  a  short  road — a  cxd'-de'Bac  in  fact — over 
whioh  there  was  a  right  to  dri?e  carriages,  could  be  used 
for  the  purpose  of  drifing  cattle.    The  case  came  before 
n    court    composed    of    Mansfield,    G.J.,    and    Heath, 
Lawrence,  and  Ohambre,  JJ.    The  Lord  Ohief  Justice 
says :  —  "In    general   a  public    highway  is  open    to 
cattle,   though  it   may  be  so    unfrequented    that    no 
one    has   seen     an    instance    of    their   going  there; 
but  the  presnmption  would  be  for  cattle  as  well  as 
carriages,    otherwise     cattle    could     not    be    driren 
from  one  part  of  the  kingdom  to  another.    The  authority 
cited  from  Hawkins  only  refers  to  Oo.  Litt.,  and  the 
passage  in  Ck).  Litt.  does  not  piOTe  that  Lord  Coke  was 
of  opinion  that,  in  the  case  of  a  private  way,  which 
mnst  originate  In  a  grant,  of  whioh,  the  grant  itself 
being  lost,  usage  alone  indioates  the  extent,  eTidenoe  of 
a  limited  user  would  not  be  received  to  restrict  the  nsual 
import  of  the  grant."    Then,  after  a  few  more  obser- 
Tatlons,  he  says : — "  1  have  always  considered  it  as  a 
matter  of  evidence,  and  a  proper  question  for  a  jury,  to 
find  whether  a  right  of  way  for  cattle  is  to  be  presumed 
from  the  usage  proved  of  a  cartway.    Consequently, 
^though  in  certain  cases  a  general  way  for  carriages 
may  be  good  evidence,  yet  it  is  only  evidence,  and  they 
are  to  compare  the  reasons  which  they  have  for  forming 
an  opinion  on  either  side.     As  well  at  the  trial  as  since, 
I  have  thought  that  there  might  often  be  good  reasons 
why  a  man  should  grant  a  right  of  carriageway  and  yet 
no  way  for  cattle.    That  would  be  the  case  if  a  person, 
who  lived  next  to  a  mews  in  London,  let  a  part  of  his 
own  stable,  with  a  right  of  carriageway  to  it,  which 
would  be  used  with  very  little,  if  any,  inconvenience  to 
himself ;  yet  then  it  would  be  a  monstrous  inference  to 
conclude  that,  if  a  butcher  could  establish  a  slaughter- 
house at  the  inner  end  of  the  mews  without  being  in- 
dicted for  a  nuisance,  he  might  therefore  drive  horned 
cattle  to  it,  which  would  be  an  intolerable  annoyance  to 
the  grantor.      So  cases  may  exist  of  a  grant  of   land, 
where,  from  the  nature  of  the  premises,  permission  may 
be  given  to  drive  a  cart  to  bring  corn,  or  tbe  like,  and 
that  right  might  bo  exercised  without  any  inconvenience 
to  the  grantor  ;  but  it  does  not  follow  that  cattle  may 
be  driven  there."    There  is  only  one  other  case  to  which 
I  need  refer,  that  of  Oayford  v.  M9ffaU,  L.  R.  4  Ob. 
133,    17    W.   R.    Cb.    Dig.    42,   before    Lord   Cairns. 
There  a  lessor  had  demised  premises  for  the  business  of 
a  wine  and  spirit  merchant,  giving  the  lessee  a  right  of 
way  through  a  passage.    The  question  was  how  far  the 
right  of  way  extended,  and  to  what  extent  the  lessor 
could  be  restrained  from  interfering  with  that  right  of 
way.    Lord  Cairns  sajs  :^'*  As  to  the  general  question 
of  a  grant  of  right  of  way,  the  termer,  as  the  freeholder 
of  two  closep,  has  demised  one  of  them  to  a  tenant.    The 
tenant  cannot  get  at  that  close  from  the  public  high- 
way or  street  without  crossing  the  other  close.    The 
case,  therefore,  is  exactly  that  described  by  Mr.  Serjeant 
Williams  in  his  note  to  the  well-known  case  of  Pom/rtt 
V.  Ricroft,  1  Wm.  Saund.  321,  n.  6  :— "  So  where  a  man 
having  a  close  surrounded  vrith  his  own  land  grants  the 
close  to  another  in  fee,  for  life  or  years,  the  grantee  shall 
have  a  way  to  the  close  over  the  grantor's  land  as  incident 
to  the  grant,  for  without  it  he  cannot  derive  any  benefit 
from  the  grant.  This  principle  seems  to  be  the  foundation 
of  that  speciee  of  way  whioh  is  nsnally  oalled  '  a  way  of 


necessity.*    Now,  that  is  exactly  the  ioti 
the  words  used  in  this  grant,   '  with  all 
premises  appertaining.'    It  means,  with  i 
the  law  would  hold  to  be  necessarily  sp 
premises   such  as  these^-that  is,  a  way  of  \ 
Therefore,  immediately  after  this  lease  was  n 
tenant  occupying  the  inner  close  becnoie  < 
way  of  necessity  through  the  cater  close,  i 
must  be  a  way  suitable  to  the  business  to  Im^ 
on  the  premises  demised — namely,  the  1 
and  spirit  merchant.    That  is  the  positjoa  ii^ 
tenant  stood  after  the  lease  was  granted,  i 
position  in  which  he  now  stands." 

The  Lord  Chancellor  cited  with 
passage  from  Serjeant  Williams,  in  wbi 
Williams  makes  no  distmotlon  between  a 
and  a  demise,  so  that  the  law  appears  to  bs  f 
both  cases.  I  have  to  determine,  tberefor^j 
right  of  way  was  granted,  to  what  extent,  i 
purposes  it  was  granted.  Taking  into  i 
the  land  was  obtained  oompulsorily  for  a  [ 
pose,  that  it  was  sold  for  that  particular 
that  the  assignment  of  the  plaintiif  s  intereitii 
recited  the  payment  of  a  wua  of  money,  not  i 
value  of  the  land,  but  also  for  all  pressnt  i 
injury  and  damage  that  might  aoerae  to  hia»| 
the  oondnsion  that  the  right  of  way  \ 
purposes  for  which  it  was  required,  or  oooid  I 
for  the  sewage  works  which  were  to  be  < 
that,  in  this  case,  the  Acton  Local  Board  ^ 
to  use  the  way  for  the  purpose  for  which  th^lj 
it,  and  the  plaintifE'a  case  consequently  fiili.^ 

It  was  argued,  on  behalf  of  the  plaiatilf,  f* 
Scott  was  tenant  to  Mr.  Cooper  Essex  of  <  ~ 
the  time  when  he  conveyed  this  land  to  thsli 
and  there  was  a  means  of  access  over  tbs  s" 
Mr.  Scott,  therefore  the  boctfd  ought  to  1 
means  of  access.  To  my  mind  that 
tenable.  Mr.  Cooper  Essex  sells  the 
land,  and  joins  with  hi«  tenants  in  oonv 
the  way  in  question.  This  way  vras  tbs  i 
all  persons  who  used  the  pieoe  of  land  vIm 
sold  ;  and  if  the  board  had  used  the  other  i 
Scott's  land,  I  am  not  sure  that  they 
been  restrained  by  io junction,  and 
content  With  the  usual  way  of  reaching  I 
road. 

Then  it  was  said  that,  assuming  the  loeilt 
right  to  use  the  way  for  the  purposes  of  IT 
works,  nevertheless  tboy  had  been  guilty  of  fi 
is  admitted  that  the  way  is  not  moretbsataM 
that  is,  not  wide  enough  for  two  carts  to  psflS 
It  is  plain,  therefore,  that  if  two  earti  goiiff] 
ways  meet,  they  must  either  stand  still  sad  i^  | 
or  one  of  them  most  back,  or  must  difcig^^ 
when  the  way  was  used  legitimately,  as  the  p'^ 
for  agricultural  purposes,  what  agriealtanl^ 
when  they  met  in  this  way.     I  conceifs  tbil  \ 
was  a  way  for  agricultural  purposes,  tbsi 
carts  would  have  a  right  to  trespass  ia  tks  ^ 
they  wonld  have  a  right  to  pass  each  othw.  t 
diverge  from  tbe  road  as  much  as  was  »«•■■ 
purpose.     Upon  the  evidence,  I  think  it  ii  |Wl 
carts  in  the  employ  of  the  looal  board  ^9 
more  than  that,  and  I  find,  as  a  oatttr  of  1^ 
they  have  not  treapassed. 

Solicitors,  Edward  Clarke;  Bmftey^^^ 
db  Woodcock, 
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StSB  V,  QUU>W0NB.— GlMNBTT  V.  WhITTIMOHAM. 


fliOH  OOV&T. 


[SI 


July  9. 

Snm  V.  Olabbioite.  (a.) 

DtvUe  of  prcperiy  Bulifeei  U>  fnorigage 
of  dtfvtMfa  to  keep  down  intereii. 

ievited  and  lequeathed  a  freehold  house, 
hre  and  other  JMueehold  effects  which,  at 
^ht  decease,  should  he  therein,  on  trust /or  A, 
K/e.  At  the  time  of  the  Ustator's  death  the 
mljed  to  a  mortgage  for  more  than  its  value, 
wation  was  raised  whether  A.  and  B.  were 
UievMof  the  furniture  without  keeping  down 
eathe  mortgage  debt  during  tJuir  lives, 
it  A,  and  B.  were  entitled  to  the  use  of  the 
wihoui  Iceeping  down   the    interest  on  the 

BcU,  by  hii  will,  made  in  September.  1867» 
M,and  bequeathed  hie  meeeoege  or  dwelling- 
ni  by  the  name  of  Terrace  Honee,  Biohmond, 
homebold  goods  and  fomitare,  plate,  linen, 
in  of  ornament  and  vertu  (not  being  ome- 
the  peieon  or  artielee  of  Jewellery),  books, 
othar  hooeehold  effeote,  whieb,  at  the  time 
m,  ihoald  be  in,  npon,  or  about  the  tame,  to 
M  and  Henry  Parkineon  Sharp,  to  per- 
.  Mary  Bell  and  Maria  Bell  (now  Madame 
m)  during  their  joint  Uvea,  and  the  aurviTor 
InUg  her  life,  to  have  the  use  and  ooeapation 
"  manoege  or  dwelling-houae  and  premiaea, 
i  fanitare  and  other  effeota  therein,  or,  if 
Aoald  be  let  under  the  proviaiona  thereinafter 
to  neeive  the  rente  and  profits  thereof,  they 
,  the  aame  in  an  eiBoient  atate  of  anb- 
daeoradve  repi^r  to  the  aatiafaction  of  hia 
keeping  the  aame  meaaoage,  fnmitare,  and 
~  tgftinat  loaa  or  damage  by  fire,  and,  after 
d  the  anrvivor,  the  teatator  directed  that 
•Dd  famitare  and  effecta  ahould  form 
nridnary  estate.  The  teatator  alao  be- 
tttoity  to  hia  aiatera  Mary  Bell  and  Madame 
And  the  teatator  devised  and  bequeathed 
nkate  to  the  said  Robert  Gladstone  on 
to  the  payment  of  certain  annuities,  to 
ibe  iooome  during  the  lives  of  bis  sisters, 
ud  Madame  de  Valdromp,  and  until  the 
'or  the  time  being  of  the  five  children  of 
8}«r  should  attain  the  age  of  twenty-one 
^gafemsleor  females,  should  attain  that 
^  aod  the  issue  of  such  of  them  as  should 
The  teatator  appointed  Bobert  Gladstono  and 
Sharp  two  of  the  executors  of  his  will. 
.  by  an  indenture  dated  the  10th  of 
IM7,  conveyed  the  Terrace  Uouae  to  hia  aiatera, 
I  and  Uadame  de  Valdrome,  by  way  of  mort- 
fCDies  sum  of  £10,000  advanced  to  him  by 
*  mterest.  The  teetator  died  in  February, 
^U  will  waa  proved  by  Bobert  Oladetone  and 
n  Sharp  alone ;  and  aoon  after warda  thia 
commenced  by  the  five  children  of  Oaroline 
^  Bobert  Gladatone  and  Henry  Parkinaou 
^  administration  of  the  teatator'a  eatate. 
iuiU  paid  off  the  mortgage  debt  of  £10,000, 
^«nfie  Honae  waa  reconveyed  to  them. 
«U  and  Madame  de  Valdrome  were  then  iu 
^^  the  Terrace  Houae,  and  they  continued  in 
QQtil  the  29th  of  September,  1880,  when  it 
^  an  order  ot  the  court  in  thie  action  for  the 
**i»00.  The  furniture  was  alao  bought  by  the 
^  the  hooae,  and  Miss  Bell  and  Madame  de 

rt  B«ported  bj  G.  E.  jBvraaT,  Baq.,  Barrister-at-    , 
Law. 


Valdrome  were  paid  the  income  arising  from  the  pur* 
chase- money  of  the  furniture. 

The  action  now  came  on  on  further  consideration  and 
adjourned  anmmona,  and  the  principal  queation  raised 
by  the  aummona  waa  whether  the  deviaeea  of  Terrace 
Houae  for  life  were  bound  to  make  up  to  the  teatator'« 
eatate  the  exceaa  of  the  intereat  of  the  mortgage  debt 
over  the  rent  of  the  houae. 

Everitt,  Q,0.,  and  Benshaw,  for  the  plaintifla.-- A 
person  to  whom  beneficial  property  ia  given  by  a  wiH, 
and  alao  property  aubject  to  a  burden,  cannot  take  the 
beneficial  property  without  alao  taking  the  burden  : 
Guthrie  v.  Walrond,  31  W.  B.  285,  22  Oh.  D.  673. 

Cozens-Hardy,  Q.O.,  and  Buckley,  for  Miaa  Bell  aud 
Madame  de  Valdrome. 

Higgins,  Q.0.»  nnd  Mulligan,  for  the  defendants. 

PsAnaoir,  J.— There  aeema  to  me  to  be  an  abaolulA 
difference  between  the  two  thinga— a  deviae  of  real 
property  aubject  to  a  mortgage,  coupled  with  other 
property,  and  a  gift  in  the  aame  clauae  of  aeveral  leai^e- 
holde,  aome  of  which  are  oneroua  and  aome  profits W**. 
If  a  man  wiabea  to  accept  the  leaaeholda  ho  mn«t  ranke 
himaelf  liable  to  all  the  burdena  of  the  leaaea.  Under  a 
gift  of  mortgaged  property  the  deviaee  never  became 
liable  for  the  mortgage  debt,  and  under  the  old  law  iia 
would  not  only  not  have  been  not  liable,  but  would  have 
been  entitled  to  have  the  mortgage  debt  paid  out  oi  tlie 
teatator'a  eatate.  All  that  Locke  Kiiig'a  Act  doea  in,  not 
to  make  him  incur  a  peraonal  liability,  but  to  aay  tlmt 
he  ahall  not  be  able  to  call  upon  the  teatator'a  reprc- 
aenUtivee  to  pay  off  the  debt.  If  the  interest  were  not 
kept  down  the  mortgagee  would  be  entitled,  if  he 
pleaaed,  to  enforce  hia  remedy  by  sale  or  foreclosure, 
and  if  the  mortgaged  property  were  insufficient  the 
mortgagee  could  not  proceed  againat  the  deviaee,  but 
only  againat  the  eaUte  of  the  teaUtor.  Under  theae 
circomatancea  I  am  of  opinion  that  thia  doea  not  come 
within  the  rule  applying  to  a  gift  in  the  aame  aentenoe 
of  oneroua  aud  beneficial  property. 

Sollcitora,  Tatlam ;  Wordsworth,  Blake,  &  Co,  ; 
Batten,  Profitt,  A  Scott, 


Q.  B.  Div.  (Lord  Coleridge,  I  j^,    ^     j„„^  ^3, 

O.J.,  and  Mathew,  J.)       I 

GiNHKTT   V.    WhITTINGHAK.    (fl.) 

Oonusanee—University  of  Oxford^Charters  of  Henry 
VIII,  and  Queen  Elizabeth— Libel  by  undergraduate 
-^Plaintiff  residing  out  of  limits  of  university- 
Chancellor's  Court. 

The  privilege  of  the  Charters  of  the  University  of 
Oxford'  extends  to  cases  in  which  the  plaintiff  resides 
outside  the  limits  of  Oxford,  and,  the  defendant  being  a 
resident  undergraduate,  the  court  of  the  Qhancetlor  of 
the  University  has  conusance  in  such  cases. 

Thia  waa  a  motion  on  behalf  of  the  Chancellor  of  the 
Univeraity  of  Oxford,  that  a  claim  of  connaance  of  the 
above  action  might  be  allowed. 

The  defendant  at  the  time  of  the  aocrning  of  the 
alleged  cauae  of  action  (the  publication  of  libela  on  the 
plaintiff)  waa  an  undergraduate  of  Woroeater  College, 
Oxford,  reaiding  within  the  univeraity,  and  therein 
matriculated.  The  writ  of  aummona  waa  aerved  on  the 
defendant  within  the  limita  of  the  university.  The 
plaintiff  bad  never  been  entitled  to  any  ptivilege  ot  the 
univeraity. 

{a,)  Beported  by  Sir  Shbhston  Bakik,  Barriater-at-Law. 
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High  Ooubt. 


GiMNBTT  V.  WHITTIMaHAX. 


fli&s 


The  nniYersity  olaimed  oonusimoe  of  the  action  in  the 
Chanoellox'a  Coort. 

The  defendant  appeared  bj  hii  guardian  and  next 
friend. 

E.  Daviy,  Q.C,  (B.  8.  Wright  and  Aaquith  with  him), 
for  the  Ohanoellor,  cited  Draper  ▼.  CrowiTier,  2  Vent. 
363  ;  Hayes  ▼.  Long,  2  Wilfl.  310  ;  Leatinghy  t.  amiih, 
2WiU.  406;  Waiiam$yr.  BHckmden,  11  Eaat,  543  ;  3 
Blackstone'e  Oommentariea,  298 ;  Browne  ▼.  Benouard, 
12  East,  12  ;  Viner*s  Abridg.,  tit.  Oonnianoe  of  Piea« 
(M.  pi.  15 ;  FanonB  ▼.  Lord  Willoughhy  de  Broke,  13 
W.  E.  315. 

A.  OharUa,  Q.O.  (^oa»27  with  him),  for  the  plaiotilf.— 
The  Juriadiotion  of  the  OhanceUor*a  Ooart  ia  limited  to 
eanaea  of  action  ariaing  between  membera  of  the  nniver- 
■ity  and  oitisena  of  Oxford.  The  charter  of  Henry  Y III. 
indicatea  a  local  Juriadiotion.  Moreover,  conuaance  ia 
claimed  too  late ;  it  waa  only  claimed  after  the  atatement 
of  claim  had  been  deliTcred. 

H.Davey,  Q,G,,  in  reply.-^In  Leaeinghy  t.  Smilhf 
conuaance  waa  '  not  claimed  tUl  after  imparlance. 
Blackatone  aaya  (vol.  iii.  p.  298)  that  the  claim  ia  in 
time  if  made  before  the  time  to  plead  haa  expired. 

Our.  adv,  vuZf . 

Jan.  18.— Lord  Ooluhdob,  O.J. — ^In  thia  caae  a  claim 
waa  made  to  thia  court  on  behal  f  of  the  Marqnia  of  Saliabnry, 
Ohanoellor  of  the  IJniveraity  of  Oxford,  for  conuaanoe  of 
the  action  in  the  court  of  the  nniveraity.  It  ia  an  aotion 
of  libel  brought  by  a  pereon  generally  reaident  in  London, 
againat  an  undergraduate  of  Wnrceeter  College,  Oxford, 
in  reapeot  of  a  letter  publiahed  in  a  newapaper  called  the 
Pall  Mall  Gazdte,  which  ia  publiahed  in  London,  and 
haa  a  large  circulation  in  England,  in  Scotland,  Walea, 
and  Ireland,  in  the  coloniea,  and  in  foreign  countriee.  The 
claim  ia  baaed  upon  chartera  of  Henry  VIII.  and  Queen 
Elisabeth,  confirmed  by  Act  of  Parliament  in  the  reign 
of  Elizabeth,  and  the  language,  not  only  of  the  chartera, 
but  of  the  Act  of  Parliament  confirming  them,  reqairea 
careful  examination.  There  ia,  indeed,  an  earlier  charter 
of  Edward  IV.,  in  which  he  confirma  a  atiU  earlier  one  of 
Bichardll. ;  and  by  theae  chartera  the  Juriadiotion  in 
all  peraonal  actioni,  aa  well  of  tort  aa  of  contract,  to 
which  any  member  of  the  university  ia  a  party,  ia  trana- 
ferred  to  the  chancellor  of  the  univeraity  and  hia 
aucceaaora,  their  commiaeariea  or  vicegerenta.  [See 
Begiatmm  Privilegiorum  Alma  Univeraitatia  Oxonieneia, 
p.  40,  publiahed  in  Oxford  in  1770.]  But,  except  hia- 
torically,  and  for  the  light  it  may  throw  upon  the  two 
chartera  which  are  confirmed  by  Act  of  Parliament,  thia 
charter,  which  ii  not  ao  confirmed,  and  could  not,  there- 
fore, have  in  thia  matter  the  force  of  law,  need  not 
detain  na.  It  doee  ahow,  no  doubt,  that  the  tradition 
of  the  Crown  had  been  for  a  very  long  aeriee  of  yeara  to 
grant,  or  purport  to  grant,  to  the  Univeraity  of  Oxford, 
the  privilege  of  withdrawing  pleaa  to  which  any  of  ita 
members  were  a  party  from  the  cognizance  of  the  king'a 
conrta  to  the  eourta  of  the  university.  But  the  impor. 
tant  and  governing  chartera  are  thoae  of  Henry  VIII. 
and  of  Queen  Blls£etb,  confirmed  by  Act  of  Parliament 
in  the  13th  of  Eliaabeth  in  these  emphatic  words :— *'  All 
manner  of  libertiea,  f  ranohiaea,immunities,  and  privilsgea, 
quittanoea,  law  daya,  and  other  things  whataoever  therein 
expreaaed  be,  and  by  virtue  of  thia  preaent  Act  ahall  be, 
ifttifled,  eatablished,  and  conflimed  unto  the  ohanoellor, 
maatera,  and  acholara  of  either  of  the  aald  univeraitiea, 
and  tiieir  auooeasore  for  ever,  any  law,  atatute,  naage, 
onatom,  conatruotion,  or  other  thing  to  the  oontrary  in 
Miywiae  notwithitaading.*'  Now,  one  of  the  privilegea 
ia  that  oonf erred  by  danae  35  of  the  charter  of  Henry 
VIIL,  which  ia  at  page  73  of  the  Regiatrum.  [Hia 
lordahip  read  the  material  parte  of  clause  35  of  the  clmr- 


tez  as  act  out  below.*]    Thia  has  been 
as  we  can  Judge  very  accurately,  in  a 
haa  been  furnished  to  ua,  and  ia  aa  folbwa 
ahip  read  the  tranalation  as  act  out  below.t] 


raeoUnii 


*  Section  35.^''Et  quod  idemcancellarliuei 
iua  ejuave  deputatua  et  eomm  aucceaaorea  saa 
aubaeneecallua  et  alii  Judices  per  dietam  a 
in  forma  predicta  deputati  tarn  de  hujaa 
greaaionibua  et  malefactia  predictia  quam  de  i 
ibua  extorcionibua  conapiracionibua  eonfad 
manutenenciia  falaia  alleganciia  compotis  e 
et  injuriia  quibuacumque,  et  oranibua  altls  ■ 
poterunt  oadere  in  finem  vel  redempcionem,  nt 
pcanam  peouniariam,  ac  de  aliia  oontraotibai  | 
querelia  peraonalibua,  et  aliia  cauaia  et  mataf 
cumque  quooumque  nomine  oenaeantnr  as 
poterunt,  licet  tangant  nos  heredea  vel  i 
noatroa,  aaaiaia  et  placitia  de  libero  tenemento 
ezoeptis,  infra  villam  Oxon  anbnrbia  hundrsda 
tatna  predictoa  vel  alibi  infra  regnnm  noatna 
qualitercnmque  emergentibua  taMe  sive 
faeiendia  aive  perpetrandia  tarn  ad  i 
herednm  et  suoceaaorum  nostromm  qsam  at 
partia  vel  alio  modo  quooumque  nbi  aoohnaf 
aervientea  sen  miniatri  aut  aliqnas  aiis 
aliquo  privilegio  diets  universitatia  gandan 
debeat  quos  vel  quem  predict!  canceUarioa 
ejuave  loonm  tenena  aive  eorum  snceeaaorei 
voloerint  eat  vel  erit  una  parcium  per 
aervientea  aut  laioaa  gentea  ejnsdem  viUa» 
alioa  ioquirant  et  inqnirere  poarint,  et 
nioionem  et  correooionera  inde  habemit,  at 
placita  queralaa  canaaa  et  materiaa  in  qi 
infra  villam  noatrum  Oxon  ant  anbarbia 
procinctum  univeraitatia  predicts  eia 
execucionibna  inde  aeenndum  eomm 
anetndines  vel  aeenndum  legem  regni  noitri 
voluntatem  predictorum  canoeilarii 
ejua  deputati  et  ancceaaorum  auoram 
omnea  et  aingulos  articuloa  causae  material 
exceptia  pre-exoeptia  audiant  et  tennineaf 

Section  8G. — "Ac  omnia  etomnimoda 
exitna  foria-factnrai  et  proaiooa  inde 
commodum  et  ntUitatem  nniversitatis 
levent  et  perdpiant  per  ae  et  depntatoa 
petnum." 

Section  37.—"  Ita  quod  nuUna  Jnatloiariai 
coram  nobia  aen  heredibaa  noatiia 
aaaignandna  Juatioiariua  de  communi  Baaea 
ad  aaaiaaa  capiendas  vel  gaolas  deUbsraadaa 
paoia  aeu  joaticiarii  aervientum  laboralonia 
aeu  alii  justiciarii  vel  Judices  qnicumqsa 
mareacallua    vel   olerioua    mercati 
heredum  nostromm  viceoomes  major 
ofiQciarius  vel  miniater  noster  vel  bevadaa 
quicumque  de  hujuamodi  pladtia  quatalii 
articulia  causis  materiis  vel  aliia  rebsa 
eorum  aliquo  exoeptis  pre-exoeptia  iaSn 
Oxon  auburbia  aeu  procinctum  efoadam  v«i 
regnum  noatram  Anglim  f  actia  vel 
nee  abaencia  noatri  vel  herednm  noalnnM  K 
intromittant." 

t  Section  35.—''  And  that  the  aaid 
aary,  or  hia  deputy  and  their  auooeaaoiii  ^ 
under-ateward,  and  other  Judgea  dapvted  ^i 
chancellor,  in  form  aforeaaid,  inquiie  aad  hr-* 
make  inquiry,  by  means  of  aoholais  or  thair^ 
lay  people  of  the  aame  town  of  Oxfofd.  oc 
othera,  aa  well  concerning  the  >'o'*f'^ 
miadeeda  of  thia  kind  as  conoeming  nuT 
tiona,  oonspiraoiea,  confederationa,  oaiol 
allegations,    atatementa    of    accoaatai  ^     ^^ 
wrougfl  of  any  aort,  and  all  other  artidei  »»*• 


ballinsil 


bawl 
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QnmaTT  v.  WHimNOHAX. 


High  Court. 


|JiiAoiiTeni«iit  prifilai^  ii  obTions  enough ;  that 
1  by  plaintifli  ifc  woold  be  a  moat  oppreaaiTe 
I  enough  alio.    Bat  the  qaeation  U,  can  it 
ithiacaaeP 

lappean  to  as  to  be  ooncladed  hj  the 
|«l  ilia  few  easee  which  are  to  be  foand  on  the 
I  Steeourte  have  taken  upon  themaelfea,  while 
I  eUim  of  ooaoaanoe  in  terma,  to  plaoe 
iezpedient,  bat  at  the  aame  time  aomewhat 
ationa  apon  it  In  Draper  ▼.  OrowtJterf 
lefaaed  to  allow  the  plea  in  a 
for  apedfio  performanoe,  aa/iag 
r  moat  be  Uoiited  to  matten  of  common 
t  where  the  oonrte  of  the  anivenity  oan 
I  remedy ;  thoagh,  as  to  the  laat  reaaon,  it 
J  deatrnctive  of  the  charter  alto* 
1  tiioogh  the  worda  of  the  non-intromittant 
r  ipeddng  of  the  common  law  jadgea,  go  on  to 
kalu;vif<ejar»  veljudica  quicumque,**  Sir  W. 
e,  in  hie  Oommentariea  (toI.  3.  p.  898),  in- 
'iHke  manner,  worda  of  limitation,  for  which 
i  90  warrant  in    tho    worda    of    the    charter 

I  by  a  fine  or  redemption  or  other  peonniary 

'  concerning  other   contraota,  plana,    and 

and  oUier  caoaee  and  matten  of  any 

,  under  whatever  name  they  are  reckoned 

oned,  altboagh  they  afleot  na,  oar  heira 

I  (aaoiEea  and  plena  of  freehold  alone  being 

any   waj    whatever   ariaing,    done,   or 

I  or  to  be  done  or  perpetrated,  within  the 

Bof  Oxford,  suburbs,  hundreds,  or  counties, 

B  within  our  kingdom  of  England,  as  well  at 

Ml  our  boirs  and  aucoeaaors,  as  at  the  suit  of 

lis  any  other  way  whatever  in  which  scholars 

»re  or  attendants,  or  other  persons  who 

I  the  light  to  rejoice  in  any  privilege  of  the 

^1  whom  the  aforesaid  chancellor,  commis- 

kbeni  tenens,  or  their  snccessora,  shall  wish 

i  Nmnpniare),  are,  of  shall  be,  one  of  the 

,  Aii  they  shall    have    full  cognisance  and 

kanltiDg  from  such  [inquiry],  and  they  shall 

/rftlnts,  causes,  matters  of  this  kind,  in 

within  onr  town  of    Oxford,   or  the 

Hune  or  the  precinct  of   the  aforesaid 

>  H  »bsll  please  them,  and  [they  shall  carry 

I  kj  mesas  of  executions  resulting  therefrom, 

\Jo  their  atatutes  and  customs,  or  according  to 

a  our  kiogdom  of  England,  at  the  will  of  the 

I  ebinceUor,  commissary,  or  his  deputy  or  their 

^    And   all   and    singular    articles,    causes, 

[^  plaints,  exeept  those  which  have   been 

^"P^>  they  shall  hear  aud  determine.*' 

i86->«And   all  and  all  manner  of   amerce- 

forfeits,  and    profits  arising  therefrom 

^bsvejevy,  and  collect  for  the  advantage  and 

*9  sforeeaid  university  by  means  of  themselvea 

[deputies  for  ever,*' 

37.  — "lu    auch    a    way    that    no    justice 

*"  to  be  sppointed  for  ttie  holding  of  pleas 

^  0111  heirs,  justice  of  the  common  bench, 

F  holdmg  aaaizae  or  the  delivery  of  gaola,  or 

'v^the  peace,  or  juatioes  of  servants,  labourers, 

"t  or  other  justices  or  judges  of  any  kind 

1  or  insrabal  or  clerk  of  the  market  of  our 

I  [the  household]  of  onr  heirs  [or],  sheriff, 

>  or  other  olBcer  or  servant  of  us  or  our 

r  tort,  shall  introduce  himself  in  any  matter 

t^  0'  tbia  kind,  plaints,  contracts,  articles, 

<^er  fhinga  aforesaid,  or  concerning  any  one 

'/"^Pting  what  has  been  before   excepted, 

nso  bo  made  within  the  said  town  of  Oxford, 

'V  precinct  of  the  same,  or  elsewhere  within 

of  Sogland,  in  the  presence  nor  in  the 

'«  ^»  Of  oor  heira." 


itself.  In  Bayet  v.  Long^  Lord  Oamden  and  the 
judges  of  the  Oommon  Pleas  limit  the  charter  to  the 
resident  I  in  the  university,  and  exclude  from  its  opers- 
tion  members  of  the  university  when  plaintifls-^i-a  bold 
stretch  of  judicial  authority  in  the  face  of  the  words  of 
the  charter,  that  the  nnivezsity  shall  have  oonusanae 
when  any  of  its  members  shall  be  one  of  the  parties-* 
"  iit  vel  erit  unua  parcium,'* 

The  case  of  Leoiinghy  v.  Smith,  was  decided 
on  points  of  form,  the  conusance  claimed  in  that 
case  being  held,  by  WUmot,  OJ.,  and  the  Court  of 
Common  Pleas,  to  be  made  *'  neither  in  due  form  nor  in 
dne  time."  Bat,  in  the  course  of  his  judgment,  Wilmot, 
O.J.,  cited  with  approval  the  decision  of  Lord  Camden, 
and  adopts  the  different  limitations  imposed  by  his 
predecessor  upon  the  words  of  the  charter;  and  this 
although  he  pointedly  observes  that  it  had  the  force  of 
an  Act  of  Parliament.  WiUiama  t.  Briekendtn, 
was  decided  also  on  a  point  of  form,  but  in 
that  instance  in  favour  of  the  university.  We  axe  now 
asked,  as  Lord  Camden  excluded  non-residents  and 
plaintiffs  from  the  operation  of  thto  charter,  to  go 
further  and  to  exclude  defendants  also  where  the  plain' 
tiff  lives  beyond  the  limits  of  the  university.  The 
Cambridge  charter  is  local  in  its  operation,  and  is 
Umited  by  the  limits  of  the  university  itself.  But  it 
does  not  contain  the  words  on  which  great  reliance  was 
placed  by  counsel  for  the  university  here,  **  ve{  alt  hi 
infra  regnum  nostrum  Anglice,^*  We  think  that  to 
exclude  those  words  from  the  charter  by  jadiji»<l 
decision  would  be,  in  effect,  to  repeal  it  to  that  exten% 
and  Lord  Camden,  in  the  case  cited,  is  express  upon 
this  point.  "The  charter,"  he  says,  "extends  to 
actions  arising  in  any  part  of  England ;  but  suraly  it 
could  never  intend  that  scholars,  as  plaintiffs,  should 
have  the  privilege  of  suing  in  the  university  in  causes  of 
action  arising  in  any  part  of  England,  but  when  they 
are  defendants  the  privilege  extends  all  over  England." 

We  are  not  insensible  to  the  grave  inoonveniences 
which  may  follow  from  allowing  tbid  claim  of  conusance ; 
they  wero  well  and  forcibly  urged  by  the  plaiutifTs 
counsel.  Wo  may  regret,  aa  indeed  we  do,  that  tho 
authorities  of  the  univeraity  have  been  advised  to  insist 
upon  a  claim  belonging  in  its  character  to  a  state  of 
things  which  has  passed  away,  aud  of  which,  so  far  as 
the  books  inform  us,  there  are  so  few  examples.  But  we 
did  not  make  the  statute  of  Elizabeth,  and  we  have  only 
to  interpret  it.  We  think,  upon  the  true  construction  of 
the  statute,  that  thUi  case  has  been  brought  within 
its  words.  On  the  lesser  question  of  far^,  as  to 
whether  the  claim  was  in  time,  while  fully  aduiitting, 
and,  indeed,  insisting  upon,  the  necessity  of  prompt 
action  by  the  university  it  a  claim  of  conusance  is  to  be 
allowed,  we  think  there  was  no  such  lachea  in  this  case 
as  to  disentitle  the  university  to  succeed  in  this  claim, 
and  we  are  of  opinion  that  the  claim  of  the  chancellor 
must  bo  allowed. 

Motion  allowed. 

Solicitors  for  the  university,  Philpoi  S  Som,  for 
Morrell  db  Son,  Oxford. 

Solicitors  lor  the  plaintiff,  Nye  &  Oreenwood, 
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Hh.  Or.      Bbocxlbhvb&t  v.  Mamchbbtkb  Tramwat  Co.— Simpson  and  wifb  v»  CHARnro  Caoag  Bahk. 


Q.  B.  Div.  (Denmaa  and  Wills,  JJ.)  April  3. 

Bbocklehubsi  v.  Mai7Che8teb  Tbakway  Co.  (a.) 

Tramway  engine — Accident  in  etreti — Tramways  Ad, 
1870  (33  A  34:  Vict.  c.  78),  «.  55—46  df  40  Viet.  c.  t. 
— Liability  of  promoters  or  lessees. 

Section  55  o/  the  Tramways  Act,  1870,  is  not  to 
render  the  promoters  or  lessees  of  the  tramway  company 
liable  for  a  pure  accident,  but  is  merely  to  define  who  are 
the  parties  to  be  made  liable  for  actionable  damage  due 
to  the  tramway. 

Special  case  stated  by  the  judge  of  the  County  Court 
of  Lancashire. 

The  plaintiff  brought  an  action  in  tho  county  court 
to  recover  £2  lOs.  for  damages  sustained  by  him 
in  consequence  of  his  horse  and  trap  having  been  run 
into  by  one  of  the  tramoar  engines  belonging  to  the 
defendants,  who  are  a  steam  tramway  company  working, 
under  parliamentary  powers,  certain  tramways  in  the 
borongh  of  Oldham. 

It  appeared  that  the  driver  of  the  engine  first  saw  the 
horse  at  a  dlstanoe  of  about  fifteen  yards,  but  did  not 
hear  the  plaintiff  shout  to  him,  and  did  not  slacken  speed 
until  he  was  within  two  or  three  yards  of  the  trap,  when 
the  hone,  being  frightened,  became  unmanageable,  and 
backed  across  the  tram  rails,  and  was  thrown  down  and 
hurt  by  the  engine  before  it  was  possible  to  bring  it  to 
a  complete  stand. 

The  county  court  judge  found  that  neither  the  plaintiff 
nor  tho  defendants  were  guilty  of  negligence ;  that  the 
engine  ran  on  the  highway  by  viitue  of  the  defendants' 
special  Act,  45  &  46  Vict.  c.  i. ;  that  horses,  otherwise 
quiet,  were  liable  to  be  frightened  by  this  and  by  similar 
engines,  and  that  this  fright  caused  the  accident.  But 
by  the  Tramways  Act,  1870  b.  55,  "  the  promoters  or 
lessees  .  .  •  shall  be  answerable  for  all  accident, 
damages,  and  injuries  happening  through  their  act  or 
default  or  through  the  act  or  default  of  any  person  in 
their  employment  ...  by  reaaou  or  in  consequence 
of  any  of  their  works  or  cairiages  "  ;  and  the  county 
court  judge,  thinking  that  persons  injured  by  engines 
without  any  fault  of  their  own  should  be  compensated 
by  those  using  the  engines,  although  the  misfortune  or 
accident  might  be  caused  by  the  lawful  use  only,  with- 
out being  a  wrongful  act  of  the  persons  so  using  the 
engines,  gave  Judgment  for  the  plaintiff,  subject  to  leave 
to  appeal  on  the  construction  of  the  said  section  55. 

The  county  court  judge  relied  on  Jl.  v.  Pease,  4  B.  & 
A.  30;  Jones  v.  Festiniog  Railway  Co.,  17  W.  R.  28, 
L.  R.  3  Q.  B.  733 ;  Powell  v.  FaU,  5  Q.  B.  P.  597,  28 
W.  R,  Dig.  99. 

O.  8.  Bower,  for  the  appellants,  cited  Vaughan  v. 
Taff  Vale  Railway  Co.,  8  W.  R.  549.  Oeddia  v.  Bann 
Reservoir,  3  App.  Cas.  430,  26  W.  R.  Big.  259 ; 
Craeknell  v.  Mayor  of  Thetford,  L.  R.  4  C.  P.  629. 

The  respondent  was  not  represented  by^  c(^nsel. 

Dbnmak,  J. — We  are  unable  to  support  the  judgment 
of  the  county  court  judge.  Section  55  of  the  Tramways 
Act,  1870,  only  enacts  who  are  to  be  the  responsible  per- 
sons in  cases  of  accidents  or  injurieF,  and  is  not  intended 
to  increase  the  liability  of  the  promoters  ot "lessees.  It 
ssys  that  the  persons  to  be  liable  are  the  promoters  or 
lessees,  as  the  case  may  be — that  is,  if  accident  has 
occurred  through  their  unlawful  acts  or  defaults,  or 
through  their  wrongful  commission  or  omission,  through 
the  medium  of  their  servants,  works,  or  carriages^but 
not  otherwise.  There  is  nothing  in  the  cases  referred 
to  by  the  county  court  judge  applicable  to  this  case. 
The  tramway  was  being  lawfully  used,  and  no  one  was 
guilty  of  any  unlawful  act  or  of  negligence  ;  no  one  was 

(a.)  Reported  by  Sir  Srbrston  Bakrk,  Barrister- at- Law. 


to  be  blamed.    There  was  no  right  of 
defendants  were  entitled  to  succeed. 

Wix^LS,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Wm.  W^b  <l 


Q.  B.  Div.  (Denman  and  Wills,  JJ.) 

Sncpsoir  abs  wifs  v.  Gsabsto  Cboss  '. 

Bill  of  sah—Promissory  note  and  bill  of  i 
date — Whole  amount  to  be  dne  on  non-j 
one  instalment-^BUls  of  Sale  Act  (1878)  ii 
Act,  1882  (45  *  46  Vict,  e.  43),  s.  8. 

Where  a  bill  of  s(de^  proper  in  its  term, 
panied  by  another  document  which  oontaim 
allowed  by  the  Bills  of  Sale  Act,  and  the  vl 
conditions  of  the  transaction  are  gathered /rm 
effect  of  the  two  documents,  the  HUof  taUis" 

This  was  a  motion  by  the  defendant  thit  ths  ]i 
of  the  judge  of  the  Westminster  Ocranty  Cm 
adjudged  that  the  defendant  should  pay  totfas] 
the  snm  of  £44  Ts.  6d.,  as  being  nonsj  m 
demanded  by  the  defendant  of  the  plaintilEi, sa 
them  to  him  nnder  protest,  might  be 
judgment  entered  for  the  defendant. 

The  plaintiffs  had  executed  a  Mil  of  sik 
£200  to  the  defendant,  repayable  by  twsntj-li 
monthly  instalments  of  £8  6s.  8d.,  together  witk 
at  the  rate  of  twenty-five  per  cent.  At  tbe  a 
the  defendant  took  from  the  plaintilEs  a 
of  even  date  for  £280,  to  be  repaid  by 
monthly  instalments  of  £13  odd.  The  WI  flf 
registered,  the  promissory  note  was  not.  Tbs 
note  contained  the  following  words: 
failure  of  any  one  instalment  the  whole 
ing  unpaid  to  become  dne  and  payable 
Default  having  been  made  in  payment  if< 
instalment,  the  defendant  took  poaseesioaoC^"' 
effects  under  the  bill  of  sale.  The  plaii  " 
paid  the  defendant  £260,  of  which  amoai 
was  paid  by  them  nnder  protest,  and  the 
them  up  the  bill  of  sale  and  the  promissoi 

On  the  plaintiffs  bringing  an  action 
conrt  to  recover  £44  7s.  6d.,  being  so  modiflt^ 
as  exceeded  the  amount  actnaUy  dne  od  tts^ 
at  the  time  of  payment,  the  county  cout 
that  the  promissory  note  and  the  bill  of  cs*' 
read  together;    and,  consequently,  beisg 
same  transaction,  the  bill  of  sale  did  not 
true  contract  between  the  parties,  and  wsi 

Crispe,  for  the  plaintiffs,  cited  Datfit  ▼. 
W.  R.  523,  32  Ibid.  423,   10  Q.  B.  D.  4U, 
537 ;    Ex  parte  Odell,  In  re   Walden,  «7 
10  Ch.  D.  76;  Cochrane  v.  Mathewi,  Ihid^ 

Bassdt  Hawkins,  tor  the  defendant— Tbs 
note  was  giren  as  a  bonus  for  the  adnsM 
the  bill  of  sale.    It  was  only  a  ooUateial 

Dbnman,  J.,   after  stating  the  nature  of 
said:— The  bill  of  sale  has  been  carefoUy 
avoids  illegality.    So  far  it  appears  to  be 
But  it  and  the  promissory  note  are  coof 
documente,  and  refer  to  the  same  matter 
promissory  note,  on  the  failure  of  one 
the  bill    of  sale   the    whole  amount 
promissory  note  is  to  become  due.    Tb«^ 
bad,  as  not  showing  the    true  sgreeoeot 

(a.)  Reported  by  Sir  Srrrstox  Baki«,  Ben 
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into  between  the  partlet,    Soeh  la  the 

EsR  parie  OdOL    This  bill  of  rale  if  1q- 

pcTBding  the  Bills  of  Sale  Act»  and  it  would, 

the  promissory  note,  enable  the  holder  of 

~ ),  on  faflnre  of  payment  to  him  of  the  first 

^tD  daim  the  fall  amonnt  from  the  plaintiffs. 

nta  eannot  stand  together,  and,  if  all 

)   inserted    into    one    dooament,    that 

1  be  bad.     The  connty  court  judge  was 

Bippesl  must  be  dismissed,  with  costs. 

quite  concur  in  the  obeerrations  of  my 

The   whole  terms  are  here  to    be 

two    documents,  not  from  one.     The 

I  nfen,  therefore,  to  an  imperfect  bill  of  sale. 

(adefice  to  conceal  an  exorbitant  stipulation. 

r  of  the  two  documents  ia  a  mere  device 

[at  the  effect  of  the  Bills  of  Sale  Act,  and  to 

I  law. 


Leave  to  appeal  rtfuMd* 
I  for  the  plaintiffa,  Cooper  A  Co, 
I  for  the  defendant,  Q.  J,  <fe  P.  Vanderpump, 


Ooiitt  nC  appeaU 


.Dlv. 


May  7,  8. 


In  re  Hotchxy8. 
Fbesx  r.  Calxast.  (a.) 

Uft  and    remainderman'^Detnse  of  two 

t  incumbered — Application  of  rents  to  keep 

'wancee — Trueiete*  obligation  to  repair — 

[fiwiding  for   expense — Direction  for  sale 

'  n—  Whether  trust  or  power, 

^pmal  devise  two  estates  in  fee  simple,  one 

^wutHbfect  to  incumhranceSt  were  vested  in 

^\  what  the  court  held  amounted  to  a  power 

^discretion)  upon  trust  to  pay  the  rents, 

g/or  life,  with  remainder  to  another  in  fee^ 

an  claimed  to  Jiave  the  rents  of  both 

'  both  in  keeping  down  the  interest  on  the 

ori  and  in  doing  repairs  on  the  incumbered 

the  rents  of  hoth  ettates  were  applicable  for 

^  the  incumbrances  on  the  one  estate,  but 

.  tiirs  to  thcU  estate  which  tJhe  trustees  might 

^itaUe  ought  to  be  provided  for,  not  out  of 

'  wto  would  have  the  effect  of  throwing  the 

^tiit  tenant  for  life,  but  by  a  mortgage  or  sale 

V  <^  p'operty,  in  such  a  way  as  to  throw  the 

•a  VrfA  tenant  for  life  and   remainderman. 

^  trustees  were  bound  to  see  that  the  trust 

^  not  fall  into  decay  for  want  of  proper 

'^^that,  in  the  case  of  the  property  which  was 

immbrances,  they  would  JuLve  to  consider 

*niiig  regard  to  the  amount  of  the  mortgage 

'  advisable  to  lay  out  money  on  repairing  it, 

tfor  life  claimed  to  be  entitled  to  retain  the 

^Ko/tt«  of  the  unincumbered  estate,  and  to  give 

■^wtered  estate  if  it  were  to  her  interest  to  do 

1*0*  a«  ike  devise  was  of  one  aggregate  whole, 

^^medtodothis. 

««.Walroiul,  31    W.  R.  285,  22  Ch.  D.  673, 


k 


J"  Gladstone,  ante,  p.  565,  30  Ch.  D,  614,  die- 


«Portfld  by  H.  F.  Ambdroz,  Esq.,  Barriater-at- 
Law. 


Qeneral  devise  and  bequest  to  tnutees  upon  trust  to 
sell  at  discretion  such  parts  as  should  not  consist  of 
money  and  out  of  the  produee  to  pay  deibU^  and  to  invest 
the  residue,  and  to  etand  possessed  of  tJie  real  and  per^ 
sonal  estate  and  securities  upon  trust  to  pay  the  rents, 
interest,  and  dividends,  and  annual  produce  thereof  to 
one  for  life,  followed  by  a  devise  and  bequest  of  the  said 
real  and  personal  estate  and  the  securities  on  which  the 
same  might  be  invested,  to  another,  his  heirs,  essecutors^ 
administrators,  and  assigns  according  to  the  nature  and 
quality  thereof  respectively. 

Held,  that  this  did  not  create  a  trust  for  the  immedi^ 
ate  sale  and  conversion  of  the  real  estate,  but  amounted 
only  to  a  power  of  sale  in  the  trustees. 

Decision  of  Bacon,  Y.C,  varied. 

Appeal  from  a  deciaion  of  Baoon,  V.C. 

The  teatatrix,  by  her  will,  dated  in  1868,  deriaed  all 
her  landa  and  heredltamenta,  and  gave  all  her  peraonal 
eatate  to  truatees  "  upon  truat  at  their  diacretion  to  aell 
and  diapoae  of  all  auch  parts  thereof  as  should  not  con- 
stat of  money,  and  out  of  the  produce  of  auch  aale  ahould 
firat  pay  all  her  joat  debts,  ftc,  and  should  then  invest 
the  residue  of  auch  moneya  in  the  Government  atocka  or 
funda,  &c.,  and  ahould  atsud  poaaesaed  of  auoh  real  and 
peraonal  eatate,  money,  and  aecarities  upon  trust  to  pay 
the  rents,  interest,  and  dividends,  and  annual  produce 
thereof  unto  Emily  Toson,  for,  and  during  the  term  of, 
her  natural  life,  .  .  •  and  from  and  after  the  deoe&ae 
of  the  aaid  Emily  Tuaon  '*  the  testatrix  **  gave,  deviaed, 
and  bequeathed  her  aaid  real  and  peraonal  eatate,  aud 
the  aecurities  on  which  the  same  might  be  invested,  unto, 
and  to  the  uae  of,  Vincent  Calmady,  his  heira,  executora, 
admin iatrators,  and  aasigna,  according  to  the  nature  and 
quality  thereof  reapectively." 

The  teatatrix  died  aeiaed  of  an  estate  called  Pancras- 
wick  in  fee  aim  pie,  free  from  incumbrances,  and  of 
another  eatate  called  Blatchboiough,  in  fee  aimplo,  but 
aubject  to  mortgagee.  On  the  teatatrlx'a  death,  in  1869, 
Emily  Tuaon  was  let  into  receipt  of  the  rents  of  both 
eetates.  The  sum  produced  yearly  from  the  Blatch- 
borough  Eatate  was  suifioient  to  keep  down  the  iutereat 
of  the  mortgages  thereon,  and  to  leave  a  small  aurplua, 
but  not  suifioient  to  provide  for  the  repairs  which  were 
needed  on  that  eatate,  and  Y.  Oalmady,  the  remainder- 
man under  the  will,  contended  that  proviaion  ought  to 
be  made  out  of  the  income  of  the  unincumbered  eatate 
for  the  repaira  of  the  Blatchborough  Eatate,  aa  well  aa 
for  the  iutereat  of  the  mortgages  thereon. 

On  a  summons  taken  out  by  the  truateea  of  the  will  for 
the  purpoae  of  having  the  queatlon  determined,  Bacon, 
V.O.,  on  the  28th  of  November,  1885,  decided  that  the 
rente  of  the  unincumbered  estate  were  not  co  liable. 

Y.  Oalmady  appealed. 

Marten,  Q,C.,  and  Medd,  for  the  appellant. — ^The  effect 
of  the  deviae  ia  to  create  a  truat  for  sale  and  converaion 
of  both  eatatea:  Doughty  v.  BuU,  2  P.  Wma.  320; 
Robinson  v,  Robinson,  19  Beav.  494,  4  W.  R.  Ob.  Dig. 
129 ;  Minors  v.  Battison,  25  W.  R.  27,  1  App. 
Caa.  428;  In  re  Raw,  Morris  ▼.  Griffiths,  32  W.  R. 
986,  26  Oh.  D.  601.  [Cotton,  L.J.— In  all  theee 
caaea  the  aale  was  required  for  the  purpoae 
of  dividing  the  property.]  Both  eatatea  form  one 
whole  under  the  deviae,  and  the  rente  and  profits 
of  part  are  liable  to  relieve  the  rest,  and  the 
tenant  for  life  cannot  complain  of  this :  Revel  v.  Wat^ 
kinson,  1  Yea.  aen.  93  ;  whero  the  whole  profits  were  held 
applicable  to  keep  down  iutereat,  and  no  part  charged 
on  the  remainder.  It  ia  not  a  matter  of  oourae  to  let  an 
equitable  tenant  for  life  into  poaseaaion :  Tidd  v.  Lister, 
6  Madd.  429 ;  Taylor  ▼.  Taylor,  23  W.  B.  947,  L.  B. 
20  Eq.  297.  [Lindlbt,  L.J.— The  truateea  cannot  with- 
hold the  rents  from  the  tenant  for  life  :  Lewin,  3th  ed., 
p.  574.]  The  right  to  manage  the  estate  aud  to  receive 
the  rente  is  in  the  truatees  :  Pugh  ?•  Vaughan,  12  Beat. 
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517  ;  and  they  may  expend  money  for  repain  with  a 
liew  to  aeUfng  to  advantage :  Vyse  ▼.  Foster,  31  W.  B« 
S07,  L.  B.  8  Oh.  309.  There  la  an  obligation  on  a  tenant 
for  life  to  keep  property  in  repair,  though  dispunishable 
for  waste:  In  re  Leigh' e  EvtaU,  19  W.  R.  1105,  L.  R. 
6  Cb.  887;  In  re  Aldred^e  Estate,  30  W.  R.  777,  21 
Gh.  D.  228.  [Cotton,  L.J.— In  In  re  Leigh's  Estate, 
James,  L.J.,  can  only  have  meant  a  moral  obligation.] 
At  any  rate,  the  tenant  for  life  cannot  take  the  profita 
of  one  part  of  the  property  and  disclaim  the  burden 
of  the  other:  QiUhrie  ▼.  Walr<md^  31  W.  R.  285,  22 
Gh.  D.  573 ;  TalM  ▼•  Earl  of  Badnor,  3  My.  ft  E. 
252. 

Farwell,  for  the  trustees,  submitted  to  act  as  the 
oonrt  should  direct. 

Millar,  Q.  C,  and  Cecil  Russell,  for  the  respondent. — 
As  to  the  interest  of  the  mortgages,  at  present  the 
rents  of  the  Blatohboroogh  Estate  are  sufficient  to 
provide  the  requisite  sum,  bat  we  claim  to  be 
entitled  to  giva  up  that  estate  and  keep  the  other. 
Guthrie  v.  fValrond  does  not  apply  to  mortgager, 
especially  having  regard  to  Locke  King's  Act.  This  is 
really  a  gift  of  two  properties  separately,  and  the 
burden  is  confined  to  the  incumbered  estate :  Syer  v. 
Qladsione,  ante,  p.  565,  80  Gh.  D.  914.  The  cases 
with  regard  to  leaseholds  do  not  apply  to  mortgages. 
As  to  the  repairs,  we  claim  to  be  in  the  position  of 
equitable  tenant  for  life,  and,  therefore,  are  not  liable  for 
permissive  waste :  Powys  v.  Blagrave,  2  W.  R.  700, 4  De 
G.  M.  ft  G.  448  ;  nor  bound  to  do  any  repairs,  aud, 
if  we  did  any,  we  should  be  entitled  to  be  allowed  their 
value :  Dixon  v.  Peacock,  3  I^ew.  288,  3  W.  R.  Gh.  Dig. 
95.  And  if  the  rents  of  the  Blatchborough  Estate  should 
fall  short  of  the  interest  of  the  inoumbranoes,  the  de- 
ficiency should  be  raised  out  of  the  corpus  so  as  to  make 
both  ttoaut  for  life  and  remainderman  contribute  :  Lord 
Kensington  v.  Bouverie,  3  W.  R.  469,  7  De  G.  M.  ft  G. 
134.  In  re  Aldred^s  Estate  probably  turned  on  the 
effect  of  section  69  of  the  Lands  Glauses  Act. 

Medd  replied. 

GoTTOx,  L.J.-*This  is  an  appeal  from  a  decision  of 
BacoD,  Y.G.,  on  a  summons  taken  out  by  the  trustees  of 
the  testatrix's  will  in  order  to  ascertain  their  powers  with 
respect  to  the  rents  and  profits  of  the  estates  devised  by 
her  will.     It  appears  from  the  statement  of  the  facts  of 
the  case  that  the  devise  was  in  general  terms  of  all  her 
lands  and  hereditaments,  without  specifying  them,  upon 
trust  for  the  respondent  in  such  a  way  as  to  amount  to 
an  equitable  tenancy  for  life,  with  remainder  to  the 
appellant  in  fee,  and  the  question  as  to  the  application 
of  the  rents  and  profits  is  what  is  in  dispute  between 
them.    The  declaration  of  the  Yice-Ghancellor  was  that 
the    rents    and    profits    of     the    Pancraswick    Estate 
were  not  liable,  as  between  the  tenant  for  life  and 
remainderman,  or  otherwise,  to  keep  down  the  interest  on 
the  mortgages  on  the  Blatchborough  Estate,  nor  to  pro- 
vide for  the  necessary  repairs  of  the  latter  estate.    The 
remainderman  oonteuds  that  the  rents  are  applicable  for 
both  these  purposes,  and  it  is  now  urged  on  his  behalf 
that  the  effect  of  the  devise  is  to  create  a  trust  for  the 
sale  and  conversion   of  the  estates,  which  gives  the 
trustees  a  general  power  of  management,  and  enables 
them  to  apply  the  rents  and  profits  in  keeping  the 
properties  in  repair.    This  is  not  the  real  question  at 
issue,  but  out  of  what  fund  the  repairs  are  to  be  pro- 
vided for— whether  out  of  the  rents  and  profits  to  which 
the  tenant  for  life  is  entitled,  or  out  of  the  corpus,  which 
would  throw  the  burden  of  the  repairs  on  both  of  the 
parties.    Now,  in  my  opinion,  the  Vice-Ghancellor  was 
right  in  holding  that  the  devise  does  not  create  a  trust 
for  sale  and  conversion.    [His  lordship  referred  to  the 
terms  of  the  devise,  and  continued  : — ]    Although  the 


direction  as  to  a  sale  is  in  the  form  of  a  tns^l 
direction  for  immediate  conversion  on  the  | 
death,  but  a  tmst  to  sell  at  the  tnstssi^i 
It    is    true    that   they  may  sell  for  ths 
debts,   but  this  does  not  amount  to  a 
sale  of  the  whole  estates,  and  that  this  is  i 
not  only  by  the  ultimate  devise  in  fee,  bat  1 
to  pay  the  rents  and  annual  produce  to  the  J 
life.     It  is  true  that  the  decision  on  thisi 
material  to  the  point  in  dispute,  but  a  < 
hereafter  arise  as  to  the  tnistees'  duties 
the  tenant  for  life  and  remainderman,  and  ] 
state  my  opinion  that,  although  there  is  sa  ( 
trustees  to  see  that  property  does  not  fall  iiitD| 
want  of  proper  repair,  there  will  always  be  (' 
whether  it  is  worth  while  to  do  the  ns* 
and  whether,  in  the  ease  of  an  estate  which  is  i 
having  regard  to  the  amount  of  the  mortgi 
may  not  be  throwing  away  money  to  da 
And  if  any  repairs  are  done  th^  must  be  doi 
way  as  to  throw  the  burden  of  providing  I 
equitably  on  the  persons  having  interests  in  thai 
and  in  most  cases,  as  in  the  present  one,  thers  I 
first,  the  question  whether  it  was  worth  while| 
at  all;    and,  secondly,  whether  the 
purpoee  should  be  raised  by  mortgsge  or  1 
a  part  of  the  estate. 

But  the  tenant  for  life  also  contends 
entitled,  if  she  chooses,  to  throw  np 
estates  and  retain  the  other.  In  mj 
contention  is  wrong.  It  is  tme  that  where  t 
are  given  to  the  same  legatee  it  is  open  to  I 
one  and  refuse  the  other,  but  only  where  the  I 
separate  and  are  not  parts  of  one  whole ;  i 
opinion,  it  is  unimportant  whether  the  gifts  be  | 
in  one  or  two  sentences. 

This  is  the  true  ground  of  the  decision  of  1 
in  the  case  of  Syer  v.  Gladstone,  where  he  ] 
there  were,  in  fact,  two  separate  gifts,  of  ^ ' 
open  to  the  legatee  to  accept  the  one  and  l 
other.     Here  the  gift  is  of  one  aggregate  to  t' 
ent  for  life,  and  then  to  the  appellant  in  f 
tenant  for  life  who  has  accepted  the  gift  i 
into  possession  of  the  property  cannot,  sftvj 
reject  a  part  of  the  gift.     If  any  repairs  be  t 
the  burden  of  them  should  be  made  to  M 
tenant    for    life    and    remainderman;     Hj 
opinion,  the  effect  of  such  a  devise  as  Hk^ 
any  way  to  alter  the  general   rule  that  st 
life  is  not  liable  either  for  repairs  or  for  ] 
wa«te,    nor  can  it    enable  the  trusteea  to  i 
the  tenant  for  life  any  greater  burden  than  tbs J 
subject  to  under  a  direct  gift  as  eqoitsblet^ 
life.     In  the  present  case,  having  regard  to  o 
that  the  repairs  are  not  to  be  borne  by  the  i 
profits,  the  question  as  to  the  rents  of  one  | 
applicable  to  keep  down  the  interest  of  the  ( 
the  other  does  not  arise,  as  the  rents  of  tbe  r 
estate  are  sufficient  for  that  purpose  ;  bat  in  t 
an  aggregate   gift   like  this  cue,  where  tbej 
could,  in  my  opinion,  apply  the  income  in  1 
the  interest  of  mortgages  thereon,  such  ss  i 
of  the  income  might  give  rise  to  some  sqoitf  sil 
the  tenant  for  life  and  remainderman,  as  to  r 
burden  is  to  be  borne  between  them. 

LiNDLBT,  L.J. — I  am  of  the  same  opiaioa.^ 
parties  claim  too  much.  When  the  tems  of 
are  considered,  and  the  trust  spelt  out,  it  i< 
what  is  thereby  conferred  on  the  trustses 
to  a  power  than  a  trust.  For  there  is  no 
convert  immediately  on  the  death;  the 
empowered  to  sell  at  their  discretion,  and  tbe 
not  provide  for  what  is  to  be  done  hit&esn 
sale  being  postponed,  beyond  direoting  W^^ 
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TtmU  to  the  tenant  for  life.  No  power  of  management 
if  gifen  to  the  tmeteee,  and,  therefore,  the  qoeeUon  of 
who  is  to  bear  the  harden  of  the  repairs  mast  depend  on 
-the  ordinary  rule  in  such  eases.  The  tenant  for  life  pats 
her  ease  too  high  when  she  claims  to  be  entitled  to  have 
•DothiDg  to  do  with  the  estate  whioh  is  incumbered,  for, 
taving  regard  to  the  terms  of  the  gift,  whioh  is  of  one 
aggregate  given  to  her  for  life,  she  cannot  say  that  any 
pari  of  the  income  is  not  applicable  to  pay  the  interest 
on  the  mortgages,  and  the  case  is  to  be  governed  rather 
bf  Guthrie  ▼.  Walrond  than  by  Syer  r.  QladtUme, 
wbieh  tamed  really  on  there  being  two  separate  gifts. 
Bat  the  point  is  nnimportant,  as  the  rents  of  the 
Blatehborough  Estate  are  sufficient  to  keep  down  the 
taiterest.  Still,  they  might  hereafter  diminish  so  as  to 
be  insnffieient  to  do  so.  On  the  question  of  how  the 
repairs  are  to  be  provided  for  there  is  no  way  of  getting 
out  of  the  general  rule  ns  laid  down  in  PowyB  v. 
BUigrave,  The  respondent  is  tenant  for  life,  and  the 
ransindermau  is  not  entitled  to  throw  on  her  the  whole 
burden  of  the  repairs  by  makiog  them  payable  out  of 
tbe  rents.  Ae  Gotten,  L.J.,  has  stated,  repairs  may  or 
nay  not  be  advisable,  and,  if  they  are,  the  trustees  might, 
I  en  application  to  the  court,  get  authority  for  that  pur- 
I  poie ;  bnt  it  would  only  be  upon  proper  terms  as  to  how 
lbs  expense  is  to  be  borne  as  between  the  tenant  for  life 
tad  the  remainderman,  certainly  not  wholly  by  the 
tenant  for  life. 


LOPBS,    Ii.J.- 

add. 


-I  entirely  agree,  and  have  nothing  to 


Cotton,  L.J. — ^The  order  of  the  Vice- Chancellor  will 
bs  varied  by  declaring  that  the  rents  of  the  Pancras- 
wick  Estate  are  not  liable  to  be  applied  for  repairs  of  the 
Blatehborough  Estate,  but  are  applicable  to  keep  down 
the  interest  on  the  mortgages  on  that  estate. 

Order  varied. 

Solicitors  for  the  appellant,  R.  W,  Chiida  <£  Batten, 
lor  Venning  A  Qoldsmith^  Devonport. 

Solicitors  for  the  respondents,  Davidson,  Bureh,  <ds  Co, 
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Hall  f;.  Hewabd.  (a.) 

Mortgagor  and  mortgagte'^Mortgagt  of  real  and  per^ 
if*nnl  e$taie — DejUh  of  mortgagee  inteetcUe  a$  to  real 
eeUite  and  wit f unit  heir — Right  of  legal  personal 
rtpre8en(cUive  to  red  em-^Fortn  of  reconveyance. 

A  mort'jage  annprised  both  real  and  personal  ealate, 
^nd  contained  a  poiotr  of  sale  which  was  not  exer cited. 
The  mortgagor  died  iniesiate  a$  to  real  tstate,  and  with^ 
out  any  kno'jon  heir-at-law.  The  mortgagee  thereupon 
^dertd  into  possemon  of  the  real  ettate  and,  on  the  legal 
jteraumal.  representative  of  the  mortgagor  coming  to 
redeem,  daimtd  io  hM  ih»  real  tstate  fre^dfrcm  the 
■equity  of  redemption,  offering  to  re-as%ign  the  personal 
<staie  on  payment  of  a  proportionate  part  of  the  debt. 

Bdd  {affirming  the  decition  of  Bacon,  V.C.),  that  tJie 
^tgal  personal  representative  was  entitled  to  redeem  the 
VfholCf  but  that  the  reconoeyarue  of  the  real  estate  to  the 
itgal  personal  repres^nitatiue  should  be  made  subject  to 
4ucA  right  or  equity  of  redemption  as  might  be  subiisting 
therein  in  any  other  person  or  persons, 

Pearce  v.  Morris,  18  IF.  R.  196,  L.  R,  5  Ch.  227, 
M(^wed. 

2*^6  liability  of  a  mortgagee  in  possession,  who  assigns 
his  mortgage,  to  account  to  the  mortgagor  for  the  profits 
<^/  the  estxte  after  the  assignment,  exists  only  where  the 

lfl»)  Reported  by  H.  F.  Axvdboz,  Esq.,  Barrister- at- 
Law. 


assignment  is  voluntary,  and  not  where  it  is  made  by 
order  of  the  court. 

In  an  action  to  redeem  a  mortgage,  the  mortgagee 
raised  a  defence  under  which  he  no  longer  trecUed  h%m~ 
sdf  as  mortgagee,  but  laid  claim  to  part  of  the  mort^ 
gaged  estate. 

Held,  that  he  might  properly  be  made  to  pay  the  costs 
of  the  action. 

Appeal  from  a  decision  of  Bacon,  V.C, 

By  an  indenture  of  mortgage,  dated  the  16th  of  April, 
1880,  Bebecca  Pearce  conveyed  to  J.  M.  Howard  a 
freehold  messuage,  aud  also  assigned  to  him  two  sums 
of  Egyptian  Government  Stock,  as  security  for  an 
advance  of  £275,  with  a  proviso  for  reconveyance  and 
reassignment  ou  repayment  of  the  sum  ad?anced  on 
the  16th  of  October,  1880,  but  that,  in  case  of  default, 
•'then  and  thenceforth  upon  trust  and  to  the  intent 
that  the  said  J.  M.  Heward,  his  heirs,  executors, 
administrators,  or  assigns  (without  any  further  consent 
of  the  said  Rebecca  Paaroe,  her  heir^,  executors, 
administrators,  or  assigns),  do  and  shall,  whenever  he  or 
they  shall  think  fit  and  expedient,  absolutely  sell  and 
di^ipose  of  the  said  premises  hereby  granted  and  as- 
signed .  •  •  [here  followed  provisions  as  to  the 
mode  of  sale  and  conveyance  and  giving  receipts  to 
purchasers,  and  payment  of  expenses,  and  of  the 
mortgage  debt  out  of  the  proceeda  Of  sale]  .  •  . 
'*  and  then  pay  the  aurplus  of  the  moneys  to  arise  from 
such  sale  to  the  said  Bebecca  Pearce,  her  executors, 
administrators,  or  ascigns  as  personal  estate,  whether 
the  same  shall  have  arisen  from  the  sale  of  the  said 
freehold  premises  or  stock."  Then  followed  the  nsual 
covenant  for  repayment  of  the  mortgage  debt. 

Rebecca  Pearce  died  on  the  22nd  of  July,  1884, 
having,  by  her  will,  bequeathed  all  her  personal  estate 
to  the  plaintiff,  Maria  Hall,  and  appointed  her  aole 
exeoutrix.  It  was  admitted  that  this  will  was  insuffi- 
cient to  pass  real  estate,  and  that  the  heir-at-law  of 
Rebecca  Pearce  was  not  to  be  found. 

J.  M.  Heward  died  in  June,  1884,  and  the  defendant 
was  his  legal  personal  representative,  aud  in  Aagust, 
1884,  she,  after  communicating  with  the  plaintiff, 
entered  into  possession  of  the  freehold  premise?,  and  had 
since  remained  in  possession. 

The  plaintiff,  on  the  18th  of  February,  1885,  tendered 
to  the  defendant  the  whole  amount  of  principal  and 
interest  due  on  the  mortgage,  and  offered  to  accept  a 
reconveyance  reserving  such  equity  of  redemption  a» 
might  be  subsisting  in  any  person  other  than  the  plain- 
tiff. The  defendant  refused  this,  whereupon,  on  the 
25th  of  February,  1885,  the  plaintiff  brought  this 
action  against  the  defendant,  claiming  an  account  of 
what  was  due  under  the  mortgage  and,  on  payment,  a 
conveyance  and  assignment  of  the  premises,  or,  in  the 
alternative,  a  sale,  and  psyment  to  the  plaintiff  of  the 
surplus  proceeds. 

The  defence  submitted  that  the  accounts  could  not  be 
taken  unless  the  heir-at-law  of  Rebecca  Pearce  was 
made  a  party  to  the  action,  and  that,  until  it  was 
ascertained  whether  or  not  she  left  an  heir-at- law,  the 
plaintiff  was  not  entitled  to  the  relief  claimed  other 
than  the  account. 

The  action  was  beard  by  Bacon,  Y.C.,  who,  by  the 
Judgment  of  the  18th  of  November,  1885,  ordered  the 
usual  accounts  as  agitinst  a  mortgagee  in  possession, 
and,  on  payment  by  the  plaintiff  of  the  amount  due, 
ordered  the  defendant  to  convey  and  assign  the  real  and 
personal  estate  comprised  in  the  mortgage  to  the  plain- 
tiff. **  but  subject  to  such  right  or  equity  ot  redemp- 
tion as  may  be  subsisting  therein  in  auy  other  person 
or  persons,"  and  also  oiiietcd  ^^^  Aeter*d\si\x\,  \,o  VM  the 
costs  of  the  action. 

The  defendant  app^^  j. 

L.  a  Sayles  [Mc^^.        r.  C-  ^^^"^  ^'^^\x  VJ^  ^"^^  ^^ 
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pellant. — As  no  sale  was  efleoted  dazing  the  lifetime  of 
the  mortgagor  the  property  remains  realty,  and  the 
cqnity  ef  redemption  therein  passed  to  her  heir-at-law  : 
Wright  ▼.  Rose,  2  Sim.  &  8.  323,  and  in  the  absence  of 
an  heir,  as  the  case  does  not  oome  under  the  operation 
of  the  Intestates'  Estates  Aot,  1884,  the  mortgagee  is 
entitled  to  remain  in  possession  of  the  real  estate  freed 
from  the  equity  of  redemption :  BurgtBS  ▼•  WheaUt  1 
Eden,  177,  210 ;  Beale  ▼.  Symonda,  i  W.  R.  137,  16 
BesT.  406.  The  realty  was  not  converted  under  the 
mortgage  deed  as  it  is  not  a  trust,  but  only  a  power  to 
sell :  Bourne  ▼.  Bourne,  2  Ha.  35;  In  re  Boichkya, 
Freke  t.  Calmady,  ante,  p.  569.  There;  is  a  pre- 
sumption against  its  being  the  intention  of  a  mortgagor 
by  a  mortgage  deed  to  change  the  nature  of  his  estate. 
In  an  action  to  redeem  real  estate  the  mortgagor  or  his 
heir  must  be  before  the  court :  Fell  t.  Brown,  2  Bro. 
0.  G.  276 ;  Polk  ▼.  Clinton,  12  Yes.  48  ;  and  the  legal 
personal  representative  cannot  alone  bring  the  action : 
Catley  ▼.  Sampson,  12  W.  R.  927,  33  Beav.  551.  The 
Vice- Chancellor  followed  Fearce  ▼.  Morris,  18  W.  R. 
196,  L.  R.  5  Ch.  227,  but  there  the  mortgagee,  having 
been  paid,  was  a  bare  trustee  for  someone.  Here, 
having  been  in  possession,  if  we  assign  over  the  mort- 
gage without  the  heir-at-law's  assent,  we  shall  remain 
answerable  for  the  profits  after  assignment :  1  Eq.  Ca. 
Abr.  327,  tit.,  ^*  Mortgage,"  L,  2  ;  and  for  this  reason 
a  mortgagee  is  not,  in  such  case,  compellable  to  transfer 
the  mortgage :  Conveyancing  and  Law  of  Property  Act, 
1881,  s.  15  (2).  In  any  case  an  order  of  the  court  to 
reconvey  was  necessary  to  protect  us. 

Millar,  Q,C,,  and  E.  Ford,  for  the  respondent. — The 
judgment  followed  Pearos  v.  Morris  by  reserving  any 
right  of  the  heir-at-law.  The  property  was  converted 
into  personalty  by  the  trust  to  sell,  and,  therefore,  the 
heir  is  not  a  necessary  party  :  In  re  Underwood,  5 
W.  R.  866,  3  K.  &  J.  745.  A  mortgagor  is  not  entitled 
to  redeem  the  security  piecemeal,  and,  though  the 
appellant  ofEers  to  allow  it  here,  his  contention  must 
oome  to  this  that  we  cannot  redeem  at  all. 

Marten,  .Q.C,  in  reply. — We  are  in  the  same  position 
as  if  we  had  acquired  part  of  the  equity  of  redemption 
by  descent  or  purchase,  in  which  cases  decrees  are 
framed  accordingly :  Neweombe  v.  Downe  and  Sambroke 
T.  Eanhury  ;  Seton,  4th  ed.,  p.  1149.  A  mortgage  debt 
can  be  apportioned  between  real  and  personal  estate : 
Trestrail  v.  Mason,  26  W.  R.  260,  7  Cb.  D.  665. 

Cotton,  L.J. — ^This  is  a  case  of  some  nicety.  The 
defendant,  who  is  the  legal  personal  representative, 
being  both  executrix  and  universal  legatee,  of  a  mort- 
gagor, seeks  to  redeem  the  mortgage,  which  includes 
both  real  and  personal  property.  It  is  admitted  that 
the  mortgagor's  will  is  insufficient  to  pass  real  estate, 
and  the  plaintiff  is  unable  to  make  the  heir-at-law  a 
party  to  the  action,  both  parties  agreeing  that  he  is  not 
to  be  found.  It  is  contended,  on  behalf  of  the  defend- 
ant, the  mortgagee,  that  the  plaintiff,  being  entitled 
only  to  the  personal  estate,  can  redeem  that  only,  and 
that,  there  being  no  heir-at-law,  the  mortgagee  is 
entitled  to  retain  the  real  estate  as  his  own.  It  is  a 
question  whether  the  terms  of  the  mortgage  deed  are 
such  as  to  effect  a  conversion  of  the  real  into  personal 
estate,  in  which  case  the  plaintiff  would  be  entitled  to 
the  whole  property.  In  the  absence  of  the  heir-at-law 
I  think  it  would  be  wrong  for  us  to  decide  that  question. 
But  nevertheless  I  think  the  plaintiff  is  entitled  to 
redeem  the  real  estate.  The  mortgage  comprised  two 
properties,  in  one  of  which  the  plaintiff  is  interested, 
and  which  she  is  therefore  entitled  to  redeem,  and,  had 
the  sought  to  redeem  that  part  only,  the  mortgagee 
might  have  objected  to  her  doing  so.  And  no  precedent 
can  be  found  for  compelling  a  person  interested  in  part 
of  the  mortgage  security  to  redeem  that  part  nnly.    It 


is  true  that  queetions  may  sfise  betveea| 
redeeming  and  persons  who  may  have  intt 
of  the  security.  But  the  right  of  the  ] 
to  redeem  is,  as  against  the  mortgagee,  1 
conveyance  of  the  whole  seourity,  subjaoti 
rights  of  any  other  parties  interested 
really  decided  by  Pearce  ▼•  Morris,  where  i 
of  part  only  of  the  mortgaged  estate  was  i 
to  redeem  the  whole,  although  the  penous  I 
the  other  parts  were  not  before  the  ooorti  | 
being  so  framed  as  to  leaTe  their  righti  < 
heir-at-law  here  were  known,  we  ought, 
insist  on  his  being  here,  in  order  that  we  i 
at  once  whether  the  plaintiff  is  to  be  hdd  \ 
the  whole  on  the  ground  of  conversion, 
side  allege  that  he  is  known,  and  it  W(y 
and  contrary  to  the  spirit  of  moden  1q[ 
prevent  the  plaintiff  from  redeeming.  The  i 
contention  amounts  to  this,  that  the 
entitled  to  redeem  at  all,  but  there  is  no 
preventing  her  from  doing  so  because  the  ov 
is  not  to  be  found.  I  will  not  go  into  the  ( 
decided  that  a  legal  personal  representatito  I 
redeem  a  mortgage  of  real  estate,  becaoss  thi[ 
here  includes  personal  estate. 

Then  it  is  said  that  the  mortgagee,  beiiv| 
sion,  vriU  remain  liable  to  the  heir-at-law  (or  r 
the  future  might  have  been  reoeiTed  but  foe  I 
default  of  the  plaintiff.  That  might  be  so  in  s^ 
a  mortgagee  has  Toluntarily   assigned  the 
estate ;  but,  in  my  opinion,  it  would  not  be  • 
court  orders  the  reconveyanoe,  as  this  \ 
considered  a  voluntary  assignment  by  th«  i 
and  the  assignor  would  not  be  liabls  for  i 
default  of  the  assignee.      This  is,  in  fast,  I 
objection  for  vrant  of  parties,  and  is  one 
not  to  be  allowed  to  prevail.    It  did  not  | 
Pearce  v.  Morris.    It  may  be  that  the  i 
the  plaintiff  and  defendant  will  not  be 
the  heir-at-law  ;  but  in  order  to  reopen  t 
have  to  show  that  they  were  either 
lent,  and  if  he  failed  to  do  so  he  would  helii| 
the  costs.    The  question  here  is   unimpoil 
mortgagee  has  only  been  in  possession  a  ] 
rents  are  very  small,  and  any  litigation  b/A 
law  is  very  improbable. 

Then,  as  to  the  costs.  It  is  true  that  1^ 
stroug  case  to  deprive  a  mortgagee  of  hiiM 
here  the  mortgagee  has  not  merely  raised  sf 
still  treating  himself  as  a  mortgagee,  but  b«| 
part  of  the  security  absolutely.  He  oooti 
would  only  be  safe  in  assigniog  by  order  ot  I 
but  that  was  not  the  real  point  in  dispate  \ 
parties.  The  defendant  claimed  to  be  eoti 
realty,  and  refused  to  receive  the  whole  of  tb«| 
debt,  but  only  a  part.  In  my  opinion  ha  i  ~ 
costs  both  here  and  below. 

LiNDLBT,  L.  J.— This  case  raises  a  somewln 
controversy,  and  has  been  argued  extremely  t 
Sayles  on  behalf  of  the  mortgagee.  The  bm 
of  a  house  and  sum  of  stock  to  secure  £S7(^ 
tains  the  usual  proviso  for  redemptioD.  If  ^ 
was  converted  the  plaintiff  is  clearly  entitled| 
will  assume,  it  was  not,  I  still  think  the  j  *  " 
to  redeem.  The  defendant  denies  this  I 
no  one  before  the  oourt  to  represent  the  rcsU 
says  that  he  is  entitled  to  oontinue  in  ~~ 
from  the  equity  of  redemption,  and  ha  i 
the  oourt  to  declare  that  the  plaintiit  ii  ' 
redeem  only  the  personal  estate  on  paymest  i 
portional  part  of  .the  debt.  But  is  this  aof 
way.  Suppose  this  were  a  foredosurs  r^ 
by  the  defendant  as  plaintiit,  and  the  dL 
alleged  that  the  heir-at-law  was  ahsen^wswi 
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ottitkd  to  redeem  the  personal  estate  only  P  Certainly 
oott  and  the  right  of  doing  so  oannot  be  forced  ou 
the  exeentrix.  Her  right  is  to  redeem  the  whole.  Is 
there  any  technical  dUBoalty  in  giving  effect  to  that 
right  P  The  law  is  clear  that  a  person  entitled  to  part 
of  a  mortgage  accurity  may  redeem  the  whole^  in  order 
to  get  that  part.  True  the  heir-at-law  oannot  be  found, 
and  this  creates  a  difflcnlty.  If  fonnd,  he  ongbt  no 
donbt  to  be  a  party;  but  in  his  absence  oaght  the 
plaintiff  to  be  depriTed  of  her  right  P  I  have  no  hesi- 
tation in  saying  that  the  court  ought  to  find  a  way  out 
of  the  difficulty.  A  way  was  fonnd  in  Pearee  ▼.  Morris, 
which  the  Vice-Obancellor  followed.  The  order  in  that 
case  provided  that  the  estate  was  to  be  conveyed  subject, 
ss  to  the  portion  of  the  premises  in  which  the  equity  of 
redemption  was  nested  in  any  persons  other  than  the 
plaintiffy  to  such  equity  of  redemption.  The  order  here 
will  have  the  effect  of  presenring  any  right  of  the  heir- 
st-law.  It  may  be  that  the  accounts  will  not  be  abso- 
lutely binding  on  him,  but  this  objection  is  a  shadowy 
one,  and  any  other  decision  would  deprive  the  plaintiff 
of  her  right.  I  think  the  Yice-Ohancellor's  decision 
ought  to  be  affirmed. 

LoTxs,  Ij.J. — The  case  of  Peairce  v.  Morris,  as  I 
videntand  it»  laid  down  that  a  person  having  a  partial 
iatereet,  and  aaking  to  redeem  the  whole,  was  entitled 
to  a  leoonveyanoe,  but  subject  to  the  rights  of  any 
other  persona  interested.  I  oannot  distinguish  that  case 
from  this.  It  is  eatd  that  there  the  mortgagee  was  not 
in  possession,  as  he  is  here,  and  that  in  the  result  here 
he  may  be  anbjeoted  to  certain  risks.  This  difficulty 
bss  been  met  by  the  remarks  of  Gotten,  L.J.  He  might 
nm  some  danger  if  he  transferred  the  mortgage  volnn« 
tartly,  bnt  here  he  will  be  acting  under  the  order  of  the 
court.  I  think  the  appeal  must  be  dismissed,  and  with 
costs. 

Appeal  dismisHdy  with  eoiU, 

Solicitors  for  the  appellant,  Joseph  Mote  A  Son^  for 
B.  M.  English^  Stamford. 

Solicitors  for  the  respondent,  Cooper  A  Bahe* 


From  a  B.  DIv.  May  14. 

Payies  v.  Bbes.  (a.) 

Bill  of  sal^ — AvoidancS'^CovenafU  for  par/meni — Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882  (45  <fe  46 
Vict.  c.  <43),  ss.  8—9. 

A  covenant  for  the  payment  of  money  advanced  and 
interest  thereon  contained  in  a  hill  of  sale  which  is  void 
hecavse  not  in  accordance  with  the  form  in  the  schedule 
to  the  Act  of  1882  t«  not  an  independent  covenant  hut  is 
void. 

This  was  an  appeal  from  a  judgment  of  Stephen,  J., 
in  an  action  tried  before  his  lordship  with  a  jury  at 
Swansea  Summer  Assizes. 

The  action  was  brought  by  the  grantor  of  a  bill  of  sale, 
which  was  admitted  to  be  void  under  the  Act  of  1882,  s. 
9,  sgainst  the  bill  of  sale  holder  for  damages  for  entering 
And  seising  the  goods  eompiised  in  the  sdiedule  thereto 
•nd  for  an  injunction.  The  defendant  counter-claimed 
on  a  covenant  in  the  bill  of  sale  by  which  the  plaintiff  bad 
Bgzeed  to  repay  the  amount  of  the  loan — viz.,  £100,  with 
interest  at  ftfty-eightper  cent,  payable  monthly,  and  in  the 
•Itemattve  for  money  lent.  Notice  of  the  assignment  of 
the  debt  had  been  given  to  the  plaintiff. 

The  plaintiff  obtained  a  verdict  and  judgment  on  his 
claim,  and  the  defendant  succeeded  on  his  counter-claim 
for  money  lent  and  interest  at  five  per  cent. 

(a-}  Beported  by  A.  H.  Tonn,  Esq.,  Barzister-at-Law. 


The  defendant  appealed. 

Qlasoodine  for  the  appellant.— We  are  entitled  to 
fifty-eight  per  cent,  on  the  covenant  in  the  bill  of 
aale.  That  covenant  is  independent  of  the  bill  of 
sale,  and  stands  good,  although  the  biU  of  sale  is  void. 
If  the  covenant  was  inseparable  from  the  bill  of  sale  It 
would  no  doubt  be  bad,  but  the  bill  of  sale  in  itself  is 
only  an  assignment  of  the  chattels  comprised  therein, 
and  the  sections  in  the  Act  of  1882  which  avoid  certain 
bills  of  sale  are  only  to  be  read  as  avoiding  them  as  far 
as  regards  the  assignment  of  chattels.  Thus  a  mortgage 
is  only  a  conveyance  of  the  property  and  the  covenant  in 
it  is  independent  of  the  mortgage.  If  there  were  no 
schedule  to  this  bill  of  sale  and  therefore  no  chattele 
assigned  by  it,  the  covenant  to  rep%y  with  interest  would 
stand. 

He  referred  to  Kerrison  v.  GoU,  8  East.  231 ;  BiddellT, 
Leeder,  1  B.  &  0.  327  ;  Price  v.  Green,  16  M.  &  W.  346  ; 
Oaskell  v.  King,  11  East,  165 ;  Ftdler  t.  AhhoU,  4 
Taunt.  105 ;  Pickering  v.  Ilfracomhs  Bailway,  16  W.  B* 
458,  L.  B.  3  0.  P.  235;  Payne  v.  Mayor  of  Brecon,  6 
W.  B.  801,  3  g.  &  N.  572. 

W.  Dm  Benson  for  the  plaintiff  was'not  heard 

Lord  EsKBR,  M.B.— This  bill  of  sale  is  not  drawn  up 
according  to  the  form  given  in  the  schedule  to  the  Act 
of  1882,  and  is  void  according  to  the  decent  decisions  of 
thii  court.  The  whole  bill  of  sale  is  void  under  section 
9.  [His  lordship  read  the  section.]  The  bill  of  sale 
given  in  the  schedule  to  the  Act  contains  a  covenant  for 
the  payment  of  the  money  advanced,  and  it  is  therefore 
impossible  to  say  that  this  covenant  is  not  part  of  the 
bill  of  sale  described  in  the  statute.  Some  other  bUls 
of  sale  may  be  open  to  the  remarks  made  in  the  argu- 
ment of  this  case — that,  where  a  bill  of  sale  is  only  an 
assurance  of  personal  chattels,  some  covenant  is  inde« 
pendent  of  it.  But  here  it  is  impossible  to  separate  the 
covenant  from  the  biU  of  sale.  The  section  which  I 
have  read  says  that  certain  bills  of  sale  shall  be  void  • 
It  is  argued  that  that  means  only  to  a  certain  extent, 
but  we  must  apply  the  rule  that  where  an  Act  in  treating 
of  the  same  matter  uses  in  one  place  a  phrase  with 
certain  limitations,  and  in  another  part  uses  that  same 
phrase  without  the  limitations,  in  tiie  second  part  the 
proper  interpretation  of  the  words  id  that  they  are  to 
be  understood  to  be  used  as  freed  from  those  limitations. 
Section  8  shows  that  certain  limits  are  to  be  put  to  the 
use  of  the  words  "  shall  be  void,"  which,  in  section  9^ 
are  free  from  that  limitation.  In  the  one  place  the  bill 
of  sale  is  rendered  void  as  far  as  it  is  an  assurance  of 
personal  chattels.  In  the  9th  section  it  is  rendered 
absolutely  void.  If  there  were  nothing  but  the  bill  of 
sale  and  the  assignment  of  it  on  which  the  appellant 
could  rely  to  prove  his  claim  against  the  plaintiff,  he  conld 
not  recover,  but  there  has  been  here  a  good  equitable 
assignment,  and  the  judgment  of  Stephen,  J.,  must 
stand. 

BowBKf  L.  J.^-Tbis  is  a  pure  question  of  the  construc- 
tion of  this  Act  of  Parliament.  It  is  clear  that,  under 
the  form  of  one  contract,  covenant,  or  instrument 
written  on  one  piece  of  paper,  you  may  have  many  divi- 
sible contracts  and  stipulations  of  independent  obliga- 
tion. It  is  necessary  to  see  that,  in  avoiding  one  covenant 
in  such  a  case,  you  do  not  avoid  others  which  are  good 
in  themselves,  although  they  are  introduced  in  the  samo 
document  No  doubt  care  must  be  taken  in  dealing 
with  bills  of  sale,  and  it  is  necessary  to  see  whether  the 
Act  only  avoids  the  bill  of  sale  proper,  or  whether  with 
it  goes  all  the  rest  of  the  instrument.  It  is  said  here 
that  the  covenant  to  pay  the  principal  moneya  and 
interest  is  independent  of  the  covenant  to  assign  the 
chattels,  although  contained  in  the  aame  document,  and 
that  the  covenant  CAn  be  entovoed  Vn  «r\^  q1  >3[k«  k«^ 
But  when  the  U^^  \^  Va\anA%(^  ^  ^.,^^«aa  ol 
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sale  in  00  far  only  as  tbey  are  aflanranees  of  chatteli,  it 
baa  said  so.  In  the  next  aectiou  that  limitation  is 
absent.  It  is  a  reasonable  Inference  that  it  was 
intended  thereby  that  the  whole  bill  of  sale  shoald  be 
avoided  if  not  toiwn  np  according  to  the  form  given  in 
the  schedule. 

Frt,  L.J.-~I  agree.  The  question  whether  the 
covenant  in  this  bill  of  sale  is  void  turns  on  the  eon- 
stmction  of  the  9th  section  of  this  Act.  Primd  /aet>, 
I  should  have  thought  that  the  bill  of  sale  was  only  an 
assurance  of  the  chattels  comprised  in  it.  But  this 
section  refers  to  the  form  in  the  schedule  as  being  the 
form  in  which  a  bill  of  sale  is  to  be  drawn.  The  instru- 
ment there  set  out  is  a  bill  of  eale,  and  in  it  is  a  coven- 
ant to  pay.  Therefore,  it  dearly  follows  that  a  bill  of 
sale,  in  the  contemplation  of  the  Act,  is  an  instrument 
assuring  chattels  in  combination  with  this  covenant.  The 
section  avoids  such  bills  of  sale  when  not  made  in  the 
particular  form  given.  The  8th  section  confirms  my 
opinion,  for  that  avoids  bills  of  sale  only  in  so  far  as 
regards  the  assurance  of  the  personal  chattels  comprised 
therein,  while  the  next  section  is  without  that  limita- 
tion, which  would  obviously  not  have  been  needed  in  the 
8th  section  if  a  bill  of  sale  is  nothing  but  an  assurance 
•of  chattels. 

Appeal  dhmiutd. 

Solicitor  for  the  appellant,  T.  While,  for  G.  X.  MoT" 
^an,  Swansea. 

Solicitors  for  the  respondent,  Smith  A  Lawrence. 


From  Q.  B.  Div.  April  13. 

Btti^gh  v.  Qbeai  Wesiebn  Eailway  Co.  (a.) 

Railway  oompant/'^Oarrier'^PaeBenger'a  luggage'^Bag 
io  he  pvtinto  carriage  with  paetcnger — Authority  of 
porter—Liability  0/ company /or  lose — Regulations  if 
company — Railway  and  Canal  Traffic  Act,  1854  (17 
A  18  Viet.  e.  31),  s.  7. 

The  plaintfff*s  wife  arrived,  with  three  artichs  of 
luggage,  at  the  defendants*  station  forty  minutes  be/ore 
ihe  departure  of  the  train  by  which  she  was  to  travel, 
A  porter  took  the  luggage  from  her  and  placed  it  on  a 
irollty,  and  labelled  two  of  the  articles,  she  saying  that 
sTie  wished  the  other  article,  a  Gladstone  bag,  to  be  put 
into  the  carriage  with  her,  and  asking  the  p-rttr  if  it 
would  be  safe  to  leave  it  with  him  while  she  went  to  meet 
her  husband,  who  was  to  travel  with  her,  and  get  her 
ticket.  The  porter  replied  that  it  would^  and  that  he 
would  guard  the  luggage  and  put  it  into  the  train,  T?is 
train  fvas  not  then  alongeide  the  platform.  She  returned 
in  ten  minutes  with  her  husband^  whom  she  had  met  in 
the  station  and  who  had  taken  her  ticket  for  her,  and  the 
hag  was  misiing,  TAs  county  court  fudge  found  tJwt 
the  porter  was  negligent  in  not  guarding  the  bag,  and 
being  in  readiness  to  put  ths  hag  into  the  carriage. 

Held  [by  Lord  Esber,  M.B.,  and  Lindley,  L.J. ;  Lopes, 
L.Jm  dissenting),  that,  under  the  circunutances,  there  was 
evidence  to  fustify  the  finding  of  the  county  court  Judge 
that  the  bag  had  been  given  to  the  porter  for  the  purposes 
of  transit,  and  that  the  pqrter  had  authority  to  receive  it 
on  behalf  of  the  company, \andtha!t  the  company  were 
liable  for  its  loss. 

Per  Lord  Esher,  M.B.,  the  liability  of  the  company,  in 
respect  of  the  bag,  was  that  of  common  carriers, 

^eeiaumo/fAe  Queen's  Bench  Division  (ante,  p,  74) 
fetmsed. 

Appeal  from  the  Queen's  Bench  Division  ordering 


{fh)  Reported  by  W.  F.  Babbt,  £sq.,  Barrister-at-lAW. 


judgment  to  be  entered  for  the  defendanti  is  1 
In  the  Marylebone  County  Court  to  recover  tK^ 
a  Gladstone  bag. 

The  following  facts  appeared  upon  the  Ja 
—The  plaintiff's  wife  arrived  at  Padd 
belonging  to  the  defendants,  at  4.20  p.m.  on  j 
of  December,  1884.  with  a  portmanteau,  a  I 
a  Gladstone  bag  belonging  to  her  husband,  fbr| 
pcse  of  travelling  to  Bath  with  her  husband 
p.m.   train.    A    porter    came    forward   aad 
luggage,  and  put  it  on  a  trolley,  and  she  sav  ] 
the  portmanteau  and  hamper  for  Bath.    Sbs  | 
porter  that  she  wished  the  Gladstone  bag  to  I 
the  train  (or,  as  the  county  court  jndge 
judgment,  **  into  a  carriage  with  her  "),  aad  1 
if  it  would  be  safe  to  leave  it  with  him  (ti 
court  judge  in  his  judgment  added  the  words,] 
she  went  to  meet  her  husband  and  get  her 
The  porter  replied  that  it  would  be  quite  safe,  \ 
he  would  guard  the  luggage  and  put  it  into  t' 
She  went  back  to  meet  her  husbeind  and  get  \ 
She  met  him  at  the  booking-office,  he  having] 
taken  a  ticket  for  her  there,  and  having 
taken  one  for  himself  at  Moorgate-street  8ti 
returned  together  to  the  platform  where  thej 
had  been  left,  the  wife  having  been  absent  1 
twelve  minutes.    They  found  that  the  trolley  I 
taken  away,  the  two  labelled  articles  put  into  | 
but  that  the  Gladstone  bag  was  not  f  ortho 

Upon  the  ticket  taken  by  the  plaintiff  for  1 
Paddington  Station  there  were  the  words,  *'  I 
ject  to  the  oonditions  stated  in  the  comp 
tables."  The  time-tables  contained  ths 
*'  general  notices  and  regulations,"  which  < 
conditions  referred  to  :— 

"  LuooAox. — The  company  will  not,  in  aoj  i 
liable  for  luggage  taken  with  paasengsn  ' 
carriages,  but  only  when  it  is  properly  ' 
placed  in  a  luggage- van.  The  company 
responsible  for  luggage  not  labelled  or 
labelled.*' 

There  was  also  a  notice  posted  np  in  ths  I 
▼estibule,  of  which  the  following  were  thtj 
parts: — 

*'  Passengers  are  required  to  aee  their  luj 
labelled,  as,  until  so  labelled,  it  will  not  be  ] 
trains,   nor  will    the  company  assume   or  \ 
responsibility  In  respect  thereof.    The  coopi 
vants  have  strict  orders  not  to    take  charge  I 
luggage  or  parcels,  and,  if  passengers  are  da 
leaving  them  under  the  charge  of  the  compi 
must  themselves  take  or  see  them  taken  to  and  i 
in  the  cloak-room." 

The  county  court  judge  found  that  the  ] 
guilty  of  negligence  in  not  guarding  the  lo| 
being  in  readiness  to  put  the  bag  into  the  < 
the  plaintifTs  wife,  and  held  that  the  coop 
liable.  A  rule  having  been  obtained  to  enter  j 
for  the  defendants  or  for  a  new  trial.  Day,  i-,  1 
there  was  no  evidence  that  the  porter  had  any  1 
to  take  charge  of  the  bag  on  behalf  of  the  conp 
that  judgment  shonld  be  entered  for  the  dH 
A.  L.  Smith,  J.,  dissented,  but  withdrew  hit  ]■ 
Judgment  was  accordingly  entered  for  ths  C  ' 
with  leave  to  appeal.  The  case  is  reported  e 
The  plaintiff  appealed. 

a  C.  Scott,  for  the  plaintiff.— The  haadisg^ 
to  the  porter  was  incidental  to  the  caniags. 
authorised  to  do  that  dase  of  act  of  vM^  t 
They  have  authority  to  do  all  such  things^' 
paseengen*  luggage  as  ate  necessary  for  t  '^'^' 

■—   ■     ■  -    I      y      '■         III.! 

*  It  appeared  that  at  this  time  the  train  hsd  1 
up  to  the  platform.- 
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^  aOwsj  company  carry  passengers*  luggage 
canrien:    AgrtU  ▼.   London  and  North* 
Co,t  reported  in  a  note  to  Leach  ▼. 
I  Railway  Co,^  34  L.  T.  N.  S.  13i.     Here 
Ivife  went  away  for  a  purpose  incidental  to 
oely,  to  get  her  ticket,  and  also  to  meet 
I  the  station.    There  was  no  break  in  the 
I  bsg  from  tLe  moment  the  porter  took  it 
IvJtK  the  two  other  articles.    It  is  safficient 
to  contend  that  there  was  evidence  to 
og  of  the  coanty  court  judge. 
Lovtll  T.  London,  Ghatham,  and  Dover 
.  24  W.  B.  394,  45  L.  J.  Q.  B.  476  ;  and 
iOreat  Eastern  Railway  Co,,  26  W.  R.  301, 

ffishlt  for  the  defendants. — There  was  no 
s  that  the  porter  had  any  authority  to  take 
I  bag  on  behalf  of  the  company.     A  porter 
lority  to  take  luggage  from  the  cab  to  the 
|Aot  to  take  charge  of  it  for  the  oonvenieuce  of 
There  ia  a  notice  posted  up  iu  the  labelling 
\  porters  have  orders  not  to  take  charge  of 
f  parcels.    Considering  the  time  the  plaintifiE's 
I  at  the  station,  and  the  length  of  time  she  was 
for  her  hnsband,  the  county  court  judge 
Dably  find  that  the  porter  took  charge  of 
^o(  the  company  for  the  purposes  of  transit, 
iihas  always  been  taken  between  luggage  to  be 
B  van  and  other  luggage:  TalleyY.  Qreat  West- 
r  Co ,  19  W.  R.  154,  L.  B.  6  0.  P.  44.  [He  also 
MOA  ▼.  London  and  Norths  (Vettern  Railway 
t.662, 14Q.  B.  I).  228 ;  Benderson  t.  StevtnBon, 
» L.  8c.  470,  23  W.  R.  Dig.  222.]    Secondly, 
t  the  porter  had  authority  to  recuive  the  bag, 
ittauces,  on  behalf  of  the  company,  their 
ait«d  by  the  notices  and  regulations  in  the 
^  vbich  the  company  are  not  to  be  liable  for 
^  into  the  carriage  with  passengers.    The 
t  ticket   refers  to  and  incorporates  those 
^dkina  w.  ffymill,  31  W.  R.  337.  10  Q.  B. 
ii7  of  the  Railway  and  Canal  Traffic  Act, 
i  lot  apply  to   laggage  to  be  placed  in  the 
'JoBly  to  luggage  to  be  carried  in  the  van, 
the   passenger's    signature    was    not 
1  the  notices  and  regulations  in  the  time- 
InsaoQable.      The    company  are    liable    for 
tit  to  be  labelled  and  to  go  into  the  van,  but 
I  to  be  liable  for  luggage  to  be  carried  in  the 
"t  with  the  passenger. 

Oohen  T.  South' Eoitern  Railway  Co., 
^75,  2  Ex.  D.  258 ;  Bergheim  v.  Qreat 
wtTiwy  Co.  [Lord  Eshbr,  M.R.,  re- 
imthardB  t.  London,  Brighton,  and  South 
J  Cb.,  7  C.  B.  «39 ;  and  Butcher  v.  London 
^Wtstem  Railway  Co,,  3  W.  R.  409,  16  C.  B. 


H.E. — ^The  question  in  this  ease  is 
'  was  evidence  before  the  county  court 
^  which  be  might  reasonably  find  for  the 
■Jit  there  was,  no  court  is  entitled  to  OTer- 
^n.  The  question  is  not  whether  we 
•seclded  upon  the  cTidence  in  the  same  way. 
*  cadence  seems  to  me  to  be  open  to  this 
••  when  the  plaintiffs  wife  arrived  at  the 
•iC  ****  porter  that  she  wished  two  of  the 
•wbelled-^that  is,  to  go  into  the  van— and 
FOepQthito  the  carriage  with  her.  She  said 
rf*^^  ^  ™®®*  ***'  husband  and  get  her 
ui^  that  she  was  going  to  meet  him  on  the 
""set  her  ticket ;  and  she  asked  if  the  bag 
ilen'^  the  porter  replied  that  it  would. 
ifc_7  ^  uinotesy  and  when  she  came  back 


"«iHaa. 


^ho  had  taken  her  ticket,  the  bag 


was  gone.    When  she  returned,  it  appears  that  the  train 
was  at  the  platform. 

Now  it  was  said   that  it  was  beyond  the  scope  of  the 
porter's  authority  to  take  this  bag,  and  that  he,  and  not 
the  railway  company,  was  liable  for  its  loss.     It  seems 
to  me  that  the  scope  of  a  porter's  .authority,  so  far  as 
the  public  are  concerned,  is  to  be  measured  by  what  the 
company  deliberately  allow  their  porters  to  do,  and  they 
cannot,  in  such  circumstances,  say  that  he   is   acting 
beyond  the  scope  of  his  authority  by  reaaon  of  some 
secret  orders  whieh  they  have   given  him.      Railway 
companies  allow  their  porters  to  take  paMcngers'  luggage 
on  to  the  platform.     If  it  is  to  go  into  the  van   it  is 
labelled.   It  ia  within  the  scope  of  the  porter's  authority 
to  take  that  luggage  on  behalf  of  the  company,   and 
from  the  moment  when  it  gets  into  the  possession  of  the 
porter  it  is  iu  the  possession   of  the  railway  company 
for  the  purpose  of  conveyance,  unless  something  inter- 
venes to  alter  that  state  of  tbiugo,  and  they  are  common 
carriers  of  it,  and  liable,  as  sucb,  both  before  and  after 
it  is  labelled.  As  to  theluggage  which  is  not  to  go  into  the 
van,  it  is  well  known  tbat  porters  take  that  luggage  at  the 
same  time  tbat  they  take  possession  of  the  other  luggage. 
They  take  it  on  to  the  platform,  and  if  told  to  take  it  to 
the  carriage  they  do  so.    During  the  whole  of  that  time 
it  is  in  process  of  conveyance  to  the  place  where  the  pas- 
senger ia  going.    I  can  see  no  distinction  between  that 
luggage  and  the  luggage  which  is  to  be  labelled  up  to 
the  time  when  they  arrive  at  the  train.     But  when  this 
luggage  arrives  at  the  train,  if  the  passenger  insists  on 
its  being  put  into  the  carriage  with  him,  the  state  of 
things  is  altered,  and  the  company  cease  to  be  common 
carriers  of  it ;  the  passenger  has  taken  it  partly  into  his 
own  control,  and  the  company  are  merely  bailees  of  it, 
and  tbey  are  carrying  it  as  they  are  carrying  the  passen- 
ger himself,  and  are  only  liable  for  negligence.     When 
the  passenger  arrives  at  his  destination,  the  company 
bold  out  their  porters  as  having  authority  to  take  that 
luggage  from  tbe  carriage,  aud  to  put  it  into  a  cab  at  the 
entrance  of  tbe  statiou.     If,  then,  tbe  porter,  acting 
within  the  scope  of  his  authority  as  held  out  to  the  pub- 
lic in  the  same  way  as  ou  the  pasaenger's  arrival  at  tbe 
station  of  departure,  does  this,  the  luggage  being  iu  pro- 
cess of  conveyance,  and  iu  their  ezdusive  possession,  iu 
my  opinion  the  company  are  common  carriers  of  it  again. 
Hence  their  liability  as  common  carriers  is  only  sus- 
pended during  tbe  time  when  the  luggage  is  in  the 
carriage  with  tbe  pasMnger. 

But  another  state  of  things  may  occur.  The  passenger 
may  have  bis  luggage  taken  ou  to  tbo  platform,  and 
may  not  be  going  on  his  Journey  for  a  time.  He  may 
suspend  his  journey.  If  it  is  put  into  the  cloak-room, 
the  journey  is  suspended  aud  the  company  receive  it  as 
warehousemen.  If,  instead  of  that,  the  passenger  gives 
it  to  a  porter,  or  to  anyone  else,  to  take  charge  of  it,  tbt* 
journey  being  suspended,  it  is  no  longer  thero  for  the 
purpose  of  being  conveyed.  If  he  asks  a  porter  to  take 
charge  of  it  for  a  certain  time  under  such  circumstance m 
that  tbe  proper  conclusion  of  fact  is  that  it  is  not  there 
for  a  certain  time  for  the  purpose  of  conveyance,  buc 
for  another  purpose,  the  company  are  not  responsible, 
and  the  passenger  must  look  to  tbe  porter  alone.  But 
that  is  always  a  question  ot  fact.  Because  one  asks  a 
porter  to  take  charge  of  a  bag,  that  is  not  conclusive 
that  the  journey  of  tbat  bag  is  suspended.  For  instanc(>« 
if  a  person  gives  it  to  a  porter  while  he  goes  and  takes 
his  ticket,  aud  the  ticket  office  is  not  open,  or  if  open 
he  has  to  wait  his  turn,  no  one  could  say  that  the 
transit  of  the  bag  is  stopped  because  of  the  temporary 
checks,  which  are  not  intended  to  stop  the  conveyance, 
but  are  all  common  incidents  of  the  Journey.  It  would 
be  unreasonable  to  say  that  it  was  not  all  that  time  in. 
the  possession  of  the  company.  I  will  go  further,  and 
say  that  if  the  porter  carries  the  bag  towards  the  oar- 
riage,  and  the  passenger  says  that  he  Is  going  to  the 
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bookstall  for  a  newflpaper,  or  to  the  refreshment-rooiu  for 
eome  rofreBhment,  the  porter  holding  the  bag  while  the 
passeoger  is  gone,  and  it  being  bis  intention  that  the 
transit  should  be  going  on  and  not  suspended,  I  cannot 
think  that  the  relation  is  altered  ;  it  is  only  an  ordinary 
incident  in  the  journey.  As  long  as  the  journey  is  not 
suspended  the  beg  is  in  the  care  oC  the  company,  and 
they  are  liable  as  common  carriers,  except  during  the  time 
when  the  passenger  has  part  control  over  it  in  the 
carriage.    That  is  my  view  of  the  law. 

Now  it  was  said  that  that  view  of  the  law  has  been 
overruled  by  the  case  of  Bergheim  t.  Oreat  Eaaiern 
Railway  Co*  In  my  opinion  that  is  not  so.  In  the 
case  of  Butcher  ▼•  London  and  South-Western  Railway 
Co,,  a  porter,  on  the  arrival  of  a  train,  received  a  bag 
from  a  passenger,  who  had  taken  it  into  the  carriage  in 
which  he  was  travelling,  and  put  it  on  to  the  footboard 
of  a  cab,  and  returned  to  get  the  luggage  from  the  van. 
It  was  held  that  this  was  a  loss  by  the  negligence  of  the 
company  for  which  they  were  responsible.  Though  the 
word  '*  negligence "  is  used,  I  take  it  that  they  were 
liable  as  common  carrierp|  as  there  does  not  seem  to  have 
been  any  negligence  in  the  case.  In  Richards  v. 
London f  Brighton,  and  South  Coast  Railway  Co,  it  was 
held,  as  to  luggage  placed  in  the  railway  carriage  with 
the  passenger  and  taken  by  the  company's  porter  on 
arrival  from  the  carriage  to  the  ciaib,  that  the  duty  of  the 
company  as  common  carriers  continued  until  the  luggage 
was  placed  in  the  cab,  and  that  they  were  liable  for  its 
loss.  The  case  of  Leach  v.  South-Eastern  Railway  Co, 
is  to  the  same  effect.  It  is  said  these  cases  are  overruled 
by  Bergheim* s  case.    In  my  opinion  they  are  not. 

As  I  have  said,  whilst  the  thing  is  in  the  carriage  with 
the  passenger,  inasmuch  as  he  has  taken  part  control  of  it, 
the  company  are  not  liable  as  common  carriers,  but  they 
are  liable  as  carriers.  The  question  is  one  of  fact.  Did 
the  plaintiff's  wife  give  the  bag  to  the  porter  for  the 
purpose  of  suspending  the  journey,  and  not  for  the 
purpose  of  going  on  the  joumej — not  for  the  purpose  of 
being  conveyed  on  the  journey  which  was  then  com- 
mencing, but  for  the  purpose  of  holding  it  suspended 
from  travelling  P  It  was  open  to  the  county  court  judge 
to  say  that  the  bag  was  given  to  the  porter  to  commence 
the  journey,  and  that  she  only  asked  him  if  it  would  be 
safe  in  his  custody  while  she  went  to  take  her  ticket.  It 
was  then  in  the  possession  of  the  company  for  the 
purpose  of  transit,  and  the  transit  was  all  the  time  pro- 
ceeding, and,  therefore,  they  held  the  bag  as  common 
carriers. 

With  regard  to  the  defendants  limiting  their  liability 
by  the  notice  on  the  ticket,  I  do  not  think  that  can  be 
done  before  the  ticket  is  taken.  The  company,  by  their 
porter,  bad  possession  of  the  bag  before  the  ticket  was 
taken.  Then  it  is  said  that  this  bag  belonged  to  the 
husband,  and  he  took  his  ticket  at  Moorgate-street 
before  that.  Whether  the  hag  was  carried  under  that 
ticket  or  under  the  wife's  ticket  it  matters  not  now, 
because  no  evidenee  was  given  as  to  what  that  ticket 
contained,  and  the  ticket  taken  at  Moorgate-street 
could  not  be  notice  with  regard  to  luggage  put  in  at 
Paddington,  The  evidence,  therefore,  justified  the 
county  court  judge's  finding,  and  there  is  no  ground  for 
disturbing  his  judgment 

LxNnLBY,  L.J.-^The  company  profess,  by  their  notice, 
that  they  will  not  be,  in  any  oase,  liable  for  luggage 
taken  by  passengers  into  the  carriage ;  not  even  for  the 
negligence  of  their  servants.  That  appears  to  me  to  be 
entirely  unreasonable,  and  goes  a  great  deal  too  far. 
They  are  not  common  carriers  of  that  luggage,  but  they 
'  are  liable  for  negligence,  and  snch  a  notice  appears  to 
me  to  be  met  by  section  7  of  the  Railway  and  Canal 
Traffic  Act,  1854.  In  Cohm  v.  South-Eastern  Railway 
Co,  it  is  tine  that  the  luggage  was  In  the  van.  But  I 
understand  Mellish,  L.J.'s,  judgment  to  extend  beyond 


that,  and  his  language  applies  to  all  Inggsgsl 
passengers.     The   company  also  forbid 
taking  charge  of  luggage,  and  aay  that  it  j 
wish  to  leave  luggage  under  the  ohargeof  I 
they  mast  have  ft  put  into  the  doak-roon. 
are  *'  leaving  them  under  the  charge  of  tiis| 
A  porter,  in  one  sense,  takes  charge  of  [ 
takes  it  for  a  purpose  admittedly  within  thel 
employment.     What  is    meant    is   takhig| 
luggage  unconnected  with  the  immediate  i 
from  the  train,  and  if  passengers  want  to  I 
in  the  charge  of  the  company,  as 
having  it  taken  to  a  train  by  which  they  i 
taken  from  a  train,  they  mustleaTe  it  in  the ^ 
and  not  leave  it  on  the  platform  or  entnutiti 
That  is  reasonable  enough.    And  if  in  this  c 
was  so  long  that,  as  a  matter  of  business,  i 
reasonable  to  say  that  the  plaintiffs  wife  oq] 
put  the  bag  into  the  cloak-room,  the  oompi 
not  be  liable.    But,  to  my  mind,  the  fscti  1 
that  this  bag  was  only  given  to  the  porter  i 
pose  of  transit.    Looking  at  the  facts  as  i 
judge's  notes,  I  take  the  view  which  hss  1 
by  the  county  court  judge  and  A.  L.  Smith,  J 
was  a  simple  oase  of  transit,  and  not  of  c  ' 
the  porter  in  any  other  sense  than  that  iaj 
luggage  is  entrusted  to  him.     There  wss  s  i" 
but  so  short  as  to  make  it  unreasonable  to  i 
it  was  beyond  the  scope  of  his  duty.    It  is  i 
to  say  more  than  this  that  the  porter  hers  i 
within  the  scope  of  his    employment  in  ' 
luggage  in  the  way  he  did  from  the  ctb  taj 
Whether  the   company  were   common 
appears  to  mo  immaterial,    because  the  < 
judge  has  found  negligence,  and  that  is  i 
my  judgment.      I  think,    therefore,  thtt 
ought  to  be  allowed. 

LoFES,  Ii.J. — I  regret  very  much  to  lis  j 
differ  from  the  judgment  of  the  rest  of  f^ 
do  not  mean  to  say  that  I  differ  from  soai^ 
trations  put  by  the  Master  of  the  Bolk  ^ 
adopt  them.  But  in  my  opinion  thers  i 
ence  here  upon  which  the  county  court  jo ' 
ably  find  that  the  porter  took  charge  sfj 
behalf  of  the  company.  It  is  most  imp 
tain  the  exact  facts,  and,  having 
evidence,  it  seems  to  me  to  come  to 
takes  the  three  articles  from  the  plaintiifi  t 
two,  and  does  nothing  with  the  bag,  bat  i 
the  plaintiff's  wife  the  communication  ^ 
upon  the  notes.  She  arrived  forty  minotoij 
train  started,  and  was  absent  about  ten  i 
question  under  those  circumstances  if,  ix  * 
acting  within  the  scope  of  his  authorit/f 

Now  I  should  say  that  the  emplo/ment  iwj 
porter  is  to  carry  luggage  from  the  cab  or  r^ 
of  the  station  to  the  train.    But  it  is  no  ] 
employment  to  take  charge  of  luggage  < 
that  transit— that  is,  durhig  the  timethst*] 
necessary  for  that  transit.    There  is         "^ 
tinction  between  the  two  articles  that  were  I 
the  bag.     The  former  were  taken  bf  tha  ^ 
common  carriers.     As  to  the  bag,  supjpoflngl 
having  been  left  on  the  trolley,  if  the  »»"JT, 
it  had  been  put  into  the  oarrisge  ia  V"^  < 
intended  to  travel,  it  is  clear  to  me  that,  •» » 
have  been  no  negligence  under  the  ^'^*! 
company  would  not  have  been  lisWe.  Caa !»■ 
they  are  liable  when  the  bag  is  Wt  »* 
porttur  to  be  subsequently  put  into  **•  ^[J'L 
She  intended  to  resume  the  posssssion  of  ttsaj 
seems  to  me  that,  in  effect,  she  slwajs  ^^'Tj 
control  over   it.    My  view   Is  thU:  1»^ 
it  is  part  of  the  employment  of  aaoidiBtf7f 
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diug*  of  Imggage  bejond  the  time  qsubH/  or  reason- 
ably neoeeeary  for  the  trantit.  I  an  veferring  now  to 
loggage  that  is  to  be  placed  in  the  carriage  with  the 
paMenger.  Kor  Sa  a  porter  the  agent  of  a  company  to 
take  charge  of  snch  luggage  while  the  paosenger  ia 
otherwise  employed  for  hie  own  oouTenienoe.  It 
may  be  said  that  the  passenger  here  was  not  other- 
vise  employed  for  her  own  convenience.  The  evidence, 
however,  ia  that  ahe  went  for  the  purpose  of  meeting 
her  husband  aa  well  as  getting  her  ticket ;  and  it  was 
eoneeded  in  tbe*argument  that,  if  she  bad  gone  away 
to  a  neighbouring  shop  and  had  left  her  bag  in  the  way 
•he  did,  the  company  oonld  nut  have  been  liable.  If  it 
if  to  be  held  that  a  railway  company  is  to  find  porters  to 
take  charge  of  hand  luggage  of  passengers  for  a  period 
I  of  ten  minutes,  it  aeems  to  me  difficult  to  see  bow  the  buai- 
I  ncss  of  a  railway  company  can  be  carried  on.  I,  therefore, 
i  sgree  entirely  with  the  Judgment  of  Day,  J. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  Ingle,  Cooper,  <fe  ffolm^$. 

Solicitor  for  the  defendantp,  R.  R.  NtUon. 


from  Prob.  Div.  &  Adm.  DIv.  May  S5. 

I  In  the  Goods  of  Eeid.  (<i.) 

^  frodice — ddminittraiion'^ReuoGation  and  ne*o  grant, 

A  grant  of  general  letters  of  administration  will  no* 
h  reooJcei  and  a  new  grant  made  where  (he  administrfi^ 
lor  has  intermeddled  with  the  estate,  even  though  the 
froperty  in  respect  of  which  the  new  grant  is  asked  for 
hu  not  hten  dealt  with  by  the  administrator. 

A  woman  to  whom  general  letters  of  administration 

hd  leen  granted,  after  intermeddling  with  the  estate, 

I  iMrriec^,  and  was  subsequently  destrted  by  her  husbttnd, 

I  On  an  application  for  a  revocation  and  fresh  grant  in 

<Rbr  to  make   a  good   title    to    lecueholds  which    the 

administratrix  had  not  dealt  with. 

Held,  that  the  administratrix  having  intermeddled 
^th  Me  estate  no  fresh  grant  could  be  mmde,  nor  even  a 
frtKkt  limited  to  the  leaseholds. 

In  the  Goode  of  Ferrier,  1  Hag,  Ecc,  241,  distin- 
S^ishtd. 

Decision  of  Butt,  J.  {reported  ante,  j).i368),  affirmed. 

Appeal  from  a  decision  of  Butt,  J.  (reported  ante,  p. 
368,  where  the  facte  are  stated). 

The  question  was  whether  the  oourt  would  revoke  a 
Snut  of  administration  made  to  a  married  woman 
whose  husband  had  deserted  her  and  had  disappeared, 
a&d  make  a  fresh  grant  to  another  person,  the  object 
^Dg  to  enable  a  good  title  to  be  made  to  a  leasehold 
^oae  which  formed  part  of  the  estate  of  the  deceased. 

Butt,  J.,  refused  the  application,  on  the  ground  that 
the  administratrix  had  intermeddled  with  the  estate. 

The  application  was  now  renewed  before  the  Oourt  of 
Appeal. 

JdurreU,  in  sopport  of  the  application,  referred  to  In 
We  Goods  of  Dye,  S  Bob.  Boo.  343,  where  a  grant  of 
Piobate  had  been  revoked  and  a  re-grant  made.  In 
watoase  the  executrix  had,  it  is  true,  not  intermeddled, 
Jjt  In  the  case  of  In  the  Goods  of  Ferrier,  1  Hag.  Ecc. 
**h  a  grant  was  ravoked*  although  the  administrator 
had  mtermeddled.  [Cotton,  L.J.— In  that  case  the 
Ptt^t  which  was  revoked  was  a  limited  one.]  Here  a 
™ted  revocation  would  be  tuificient.  [Lindlby,  L.J.— 
V|ainto(  the  difficulty  be  got  over  by  getting  the  husband 
^"•ww«d  a  trustee  under  the  Trustee  Act  ?] 

(a.)  Beported  by  H.  F.  Axbdbos,  Esq.,  Barxister-at- 
Iaw* 


OonoM,  L. J. — This  is  an  appeal  from  the  refusal  of 
Butt,  J.,  to  revoke  a  grant  of  general  letters  of  adminis- 
tration, and  I  dp  not  think  that  we  can  interfere  with 
his  decision.  The  only  authority  for  our  doing  so  is  the 
case  of  In  the  Goods  of  Ferrier*  There,  on  the  death 
of  the  last  survivor  of  trustees,  a  grant  of  administra* 
tion  bad  been  made  to  the  tenant  for  life,  limited  to  his 
life  interest  in  the  trust  property.  He  assigned  his  life 
interest  to  his  sons,  who  were  entitled  in  remainder,  and 
it  was  then  that  an  application  was  made  to  revoke  the 
original  grant,  and  for  a  new  grant  to  the  sons,  also 
limited  to  the  property  in  which  they  were  interested, 
and  this  the  court  allowed.  The  case  here  is  very 
different.  The  administratrix  has  intermeddled  generally 
with  the  estate,  and,  were  we  to  make  a  fresh  grant 
limited  to  the  leasehold,  we  should  be  making  an 
innovation  on  the  established  practice  which  might  lead 
to  dangerous  results.  I  think  the  application  must  be 
refused. 

LnroLBT,  li.  J.^  I  should  have  been  disposed  to  accede 
to  this  application  if  any  authority  had  been  produced 
for  doing  so,  but,  in  the  absence  of  any  such  authority, 
I  do  not  think  we  can  assist  the  applicant.  And  I  am 
by  no  means  sure  that  the  difficulty  in  the  case  cannot 
be  got  over  in  another  way. 

LoPBs,  L.J.— I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors,  Eurrell  db  Laurence. 


Stgt  Court  of  9tt0ticr* 


Oban.  Div. 
Kay,  J. 


May  17. 


In  re  Qilbebt. 
Paituel  v.  Matthews,  (a.) 


j^iU — Construction— Substitutional  gift — Vesting— Gif 
of  residue  to  widow  for  life,  with  remainder  to 
children  of  testator's  brothers  and  sisters,  '*  the  issue 
of  any  deceased  child  to  take  tJu  parent's  share,*' 

A  testator  gave  tJie  residue  of  his  estate  to  trustees 
upon  trust  to  pay  the  ificome  thereof  to  his  widow 
for  life,  and  after  her  death  he  gave  the  same  residue 
unto  and  equally  between  all  and  every  the  children  of 
his  brothers  and  sisters,  share  and  share  alike,  the  issue 
of  any  deceased  child  to  take  the  parent's  share.  Some 
of  the  children  of  the  testator's  brothers  and  eistere 
survived  him,  but  died  in  the  lifetime  of  the  testator's 
widow,  leaving  issue. 

Held,  that  the  substittiHonal  gift  took  effect  in  the 
case  of  any  child  of  a  brother  or  sister  of  the  testator 
who  had  survived  the  testator  but  died  in  tJie  lifetime  of 
the  testator* s  widow. 

In  re  Dawes*  Trusts,  4  Gh.  D,  210,  25  W.  B,  Dig. 
^1%,  not  followed. 

Further  consideration. 

Joachim  Gilbert,  by  his  will,  dated  the  17th  of 
December,  1870,  gave  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  the  income 
thereof  to  his  wife,  Sarah  GKlbert,  for  life,  and  after  her 
death  upon  trust  to  pay  the  inoome  to  his  sister,  Ann 
Honey,  for  life  for  her  ssparate  use;  and  after  her 
death  he  gave  the  aame  residue  nnto  and  equally 
between  all  and  every  the  children  ot  h\a  \>tota>aTa  and 

(a.)  Beported  by  wfl^^  Ooox^  ^c^.^  ^^te^s^^-^^- 
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'•isteis,  ihare  and  share  alike,  "the  lasae  of  any  deeeased 
>«hild  to  take  the  parent's  share.'* 

The  testator  died  on  the  19th  of  January,  1871. 
Ann  Honey  died  on  the  SOth  of  March,  1880. 
Sarah  Gilbert,  the  testator's  widow,  died  on  the  4th 
^f  September,  1881. 

Some  of  the  children  of  the  testator's  brothers' 
and  sisters  sorviyed  him,  bat  died  in  the  lifetime  of 
the  widow,  lesTiog  issop. 

The  question  was  whether  the  issae  of  suoh  deceased 
•children  were  entitled  to  the  shares  which  their  parents 
wonld  baTe  taken. 

Woodroje,  for  the  legal  personal  representatiTea  of 
the  children  of  brothers  and  sisters  who  had  died, 
relied  upon  In  re  Dawes'  Trusts,  4t  Gh.  D.  210,  25 
W.  R.  Dig.  318. 

T,  Etrberi  Rnhertson,  for  the  issue  of  deceased 
children,  contended  that  In  re  Dawes*  Trusts  was  not 
in  conformity  with  the  previous  authorities. 

H«j  referred  to  Jacobs  t.  Jacobs,  1  W.  R.  238.  16 
Beav.  557 ;  In  re  Craven,  23  Beav.  333,  6  W.  R.  Dig. 
108;  Finlason  ▼.  TaUock,  18  W.  R.  332.  L.  R.  9  Eq. 
•258  ;  Hervey  ▼.  McLaughlin,  1  Price,  264.  [Kay,  J., 
referred  to  Hohergham  kv,  Ridehalgh,  18  W.  R.  427, 
li.  R.  9  Eq.  395 :  and  Hogbem  ▼.  Neale,  19  W.  R.  144, 
L.  R.  llEq.48.] 

Bunting,  for  the  trustees. 

Woodroffe  replied. 

Kat,  J. — ^The  authorities  are  conclusively  in  favour  of 
folding  that,  in  such  a  case  as  this, 'the  substitutional 
^ift  takes  effect  in  the  case  of  any  child  of  a  brother  or 
sister  dying  in  the  lifetime  of  the  tenant  for  life.  In 
In  re  Dawes^  Trusts  the  attention  of  the  court  does  not 
appear  to  have  been  drawn  to  the  authorities  referred  to 
iu  the  arguments  in  the  present  case. 

Solicitors,  Whites,  Reynard,  A  Co,,  for  Robert  Leigh, 
£eaminster,  Dorset ;   Webber, 


Chan.  Div. 
€hitty,  J. 


May  28. 


In  re  Babbeb  (No.  2). 

BUHGESS  V,   ViNWICOME.    (ff.) 


Administration  action — Order  on  further  ^ntideraiion 
— Costs^Taxation — Review  of  taxation — Application 
to  stay  payment  of  costs  out  of  moneys  in  court. 

Where  a  taxing  master^  by  his  certificate  made  pursu- 
ant to  the  order  •n  further  consideration  in  an  adminis- 
tration action,  directed  the  costs  of  a  defendant  to  be 
jpaid  to  her  solicitor,  and  she  afterwards  took  out  a 
summons  to  review  the  taxaJtian,  the  court  refused  an 
application  by  the  plaintiff  to  stay  the  payment  of  such 
costs  to  t?ie  dffendanfs  solicitor  pending  the  result  of 
■f  As  summons  to  review. 

By  the  order  on  further  consideration  in  this  action, 
which  was  an  administration  action  (see  anfe,  p.  895), 
certain  costs  were,  subject  to  taxation,  directed  to  be 
•paid  to  the  defendant,  Mrs.  Vinnicome. 

By  the  taxing  master's  certificate,  filed  the  11th  of 
May,  1886,  these  'costs  were  found  to  amount  to  the 
sum  of  £113  lis.,  and  to  be  payable  to  Mr.  H.  Thorn, 
who  was  the  London  agent  of  the  defendant  Mrs. 
"Vinnicome's  solicitor,  Harmer,  who  was  also  a  defendant 
in  the  action.  Immediately  afterwards  a  summons 
•was  taken  out   in  the  name  of  the  defendant   Mrs. 

(a.)  Reported  by  A.  D.  Maolaben,  Esq.,  Barrister- a(- 
Law. 


Yinnieome  to  review  the  taxing  mastsi^s  c 
objections  were  carried  in  to  ehow  that  I 
master  ought  to  have  allowed  more  tbsa  \ 
£113  lis.  for  her  costs.  Mrs.  YinniooBsel 
of  small  means,  the  plaintiff  now  appUsd  I 
for  an  order  to  stay  the  payment  of  the  i 
or  of  a  portion  sufficient^ to  meet  the  ] 
of  the  review  of  taxation,' until  the  sub 
the  taxing  master's  certificate  bad  been  c 

Far  well,  for  the  motion,  referred  to  Ce^ 
Hastings  v.  Ivall,  22  W.  R.  783,  L.  B.  1 
Burke  V.  Lidwell,  1  J.  ft  Lat.  703  ;  Rules  ( 
Court,  1883,  ord.  65,  r.  21. 

F.  H,  Colt,  for  Mrs.  Vinnicombe. 

Chitty,    J. — ^This  application  is  admittc 
periment.     Mrs.  Yinnieome  is  a  person  of  da 
and  she  is  diosati^fied  with  the  taxing  msstei'^ 
allowing  her  £113  lis.    It  waa  admitted 
that  she  is  not  liable  for  any  amount  beji 
mentioned  in  the  certificate.    It  is  stiaiige,] 
that  she  should  come  and  ask  to  review  tiis] 
for  the  purpose  of  increasing  the  £113  111 
that  application,  though  it  ia  made  in  hern 
for  the  benefit  of  Mr.  flarmer  or  his  I 
make  no  distinction  between  tbem. 

Npw  the  object  of  the  present  appUcatioa  1 
the  £113,  or  part  of  it,  security  to  the 
costs  of  the  review  of  taxation.    It  may  be  I 
is  sufficient  ground   for  asking  that  ICn.  | 
sbonld  give  security  for  the  plaintiirs  ooiti  < 
plication.     I  will  assume  it  is  so.    Bat  ' 
right  to  prevent  the  London  agents  of  Mr. 
ceiving  the   £113   lis.  P    I  think  it  wooldj 
because  it  would  be  asking  more  than  if  f 
application   were    that  Mra.    Ylnnlooms 
security  for  costs,  iu  which  case  she  woaU| 
required  to  give  a  bond,  and  for  a  much  F 
than    £113   lis.     Further,  if   the  present  j 
were  to  be  granted,  Mr.  Harmer,  or  hit  F 
would  be   required    to   pay    money  into  < 
amonnts  to  that  as  they  are  entitled  to  tifel| 
of  court.    The  motion  mnst  be  refused,  \ 

Solicitors,   Aldridge,   Thorn,  dfe  Morri»S{ 
EngUfield,  db  Co. 


Q.  B.  Div.  (Grove  and  Stephen,  JJ.) 

AxDBiDGE  n,  Febhz.  ('•}  < 

Landlord  and  tenant^- Covenant  to  pa§  ^ 

Metropolis  Local  Management  Ads,  1^1 

(18  *  19  Vid.  c.   120,  «.   105,  and  mf 

102,  s.  96). 

A  tenant  agreed,  under  a  covenant,  to  pay '\ 
and  future  taxes,  rates,  atsessments,  and  •"■ 
every  description  for  the  time  being  payable* 
landlord  or  tenant "  in  respeei  of  oerioM; 

Heldf  that  the  tenani  by  such  a  osmmw 
self  to  pay  tl^e  expenses  apportioned  to  tMsk  f§ 
the  local  authority  for  paving  the  stred  f^\ 
property  abutted. 

Motion  for  judgment  upon  the  plsedfagf. 

The  defendant  was  a  tenant  holding  pica 
plaintiff  under  a  lease  for  nineteen  yean,  bj 
had  covenanted  to  pay  *'  all  existing  sad  f~^ 
rates,  assessments,  land-tax,  title  or  ^^  '  . 
and  outgoings  of  every  deaeripCion  ^^l^ 

(a.)  Reported  by  Spsirom  L.  HoLU»k  ^  ^ 
at-Uw. 
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pajtUe  either  by  the  landlord  or  tenant  in  respect  of 
tiwMJdpremiees." 

Tlie  plaintiit,  as  owner  of  tbe  premises,  reoaived  notioe 
of  an  aesesement  made  upon  bis  premises  by  tbe  Vestry 
ai  St.  GileSy  C«mberweU,  for  tbe  paving  expenses  of  the 
aireet  npon  whioh  tbe  premises  abatted,  his  apportion- 
ment amonntiog  to  J662  Is,  Id.  lie  referred  the  notice 
-to  the  defendant,  who  denied  bis  liability  to  pay  the 
'  apportionment.  The  plaintiff  thereupon  paid  the 
-  aceoaat,  and  brought  thU  action  to  recover  the  amount 

The  defendant  admitted  tbe  facts,  bnt  denied  that 
1  mob  a  payment  was  included  under  the  above  covenant 
of  the  lease. 

By  agreement  between  tbe  parties  motion  for  judg- 
ment upon  these  pleadings  was  made. 

^        ffenn  CoUins,  Q.C.  {Dunlop-Hill  with  him),  for  the 
«    flatntiff. — This  was  an  **a3see8ment"  or  "outgoing'* 

^iudem  generii    under    tbe  covenant:    Thompson    v. 

laptporth,  16  W.  R.  312,  L.  K.  3  C.  P.  149. 

ChanneU,  Q.C.  {Wtdderhurn  with  him),  for  tbe 
defendant. — "Outgoings"  only  apply  to  expenses  in- 
tUeiit  to  the  property  iteelf,  and  limited  to  those  in- 
hered "  for  tbe  time  being  "  :  Wilkimon  v.  CoUyer,  32 
▼.  R.  614,  13  Q.  B.  D.  1  ;  Allum  v.  DiekinBon^^Q  W.  R. 
NO,  9  Q.  B.  J>.  632  ;  Hill  v.  Edwards,  W.  N.,  1885, 
p  39  ;  Rawlins  v.  Briggs.  27  W.  R.  138, 3  C.  P.  D.  368 ; 
JbdU  V.  Marshall,  29  W.  R.  148,  5  0.  P.  D.  481. 

J.  Gbove,  J. — Tbe  defendant  in  this  case  was  a  tenant  of 
■^  premiaea  belonging  to  tbe  plaintiff,  which  he  held  under 
r :  a  leaae  containing,  amongst  other  covenants,  tbe  ioUow- 
If  lag,  to  tbe  effect  that  the  defendant  agrees  to  pay  **  all 
. «  odatiDg  and  future  taxes,  rates,  assessments,  land-tax, 
,  \  title  or  tithe  rent- charge,  and  outgoings  of  every 
__  .  deaeription  for  the  time  being  payable  either  by  tbe 
^  landlord  or  tenant  in  respect  of  tbe  said  premises.'*  Tbe 
r^  aateiial  words  in  that  oovenant,  so  far  as  tbe  present 
^  esae  ie concerned,  are  ''assessments  .  .  .  and  out- 
fsinga  of  every  description  for  Die  time  being  payable 
lifthe  landlord  or  tenant  in  respect  of  the  said  premises." 
How  tbe  aotion  taken  by  the  Vestry  of  St.  Giles  for 
eoUectiug  the  amount  due  for  tbe  paving  expenses  was 
inder  the  powers  conferred  bf  the  Metropolitan  Local 
Kanagement  Acts  of  1855  and  1862,  and  uiuler  the  pro- 
visions for  paving  new  streets  in  section  105  of  the  Act 
of  1855  it  is  enacted  that  *'  the  owners  of  the  houses 
lormiog  such  street  shall,  on  demand,  pay  to  such  vestry 
or  board  the  amount  of  tbe  estimated  expenses  of  pro- 
viding and  laying  such  pavement."  The  several  owners 
are  to  be  assessed  in  proportion  to  tbe  estimated  ex- 
penses. If  tbe  estimate  is  found  too  high  tbe  exoesR  is 
to  be  returned  to  them,  if  too  low  a  further  apportion- 
ment ia  required  from  each.  The  charges  are  clearly, 
therefore,  of  the  nature  of  assessments.  Then,  under 
tbe  subsequent  Act  of  1862,  under  section  96,  it  is  pro- 
vided that  '*  it  shall  be  lawful  for  the  vestry  or  district 
board,  at  their  discretion,  to  require  tbe  payment  of  any 
costs  or  expenses  which  the  owner  of  any  premises  may 
be  liable  to  pay  under  tbe  said  recited  Act  (of  1855)  or 
ttiis  Act  either  from  tbe  owner  or  from  any  person  who 
then  or  at  any  time  thereafter  occupies  such  premises, 
and  such  owner  or  occupier  shall  be  liable  to  pay  tbe 
aame  $ "  .  .  .  and,  after  further  provisions  protect- 
ing such  occupier  from  overcharges,  and  giving  him 
^ghts  of  claiming  tbe  amount  from  tbe  owner  or  of 
^edaoting  it  from  bis  rent,  it  coutiuues,  ''  provided  also 
Ihat  nothing  herein  contained  shall  be  taken  to  affect 
viy  contract  made  or  to  be  made  between  any  owner 
and  occupier  of  any  house,  building,  or  other  property 
whereof  it  is  or  may  be  agreed  that  tbe  occupier 
shall  pay  and  discharge  all  rates,  dues,  and  sums 
of  money  payable  in  respect  of  such  house,  ftc. 
Of  to  affect  any  contract  whatever  between  landlord 
or  tenant."    It  aeems  to  be  dear  that  the  covenant 


above    mentioned  was    such    a    contract  as   is    here- 
referred  to.    Several  oases  have  been  cited  to  us  by 
tbe  defendant's  counsel  tending  to  show  that  covenants, 
somewhat  similar  as  regards  the  words  descriptive  of  the 
sums  charged — viz.,    "  ratee,   taxes,  assessments,  out- 
goings/' Ac,  have  yet  been  construed  so  as  not  to  bind 
tbe  tenant  to  pay  such  assessments  ai  have  been  here 
made,  but  in  none  of  the  cases  quoted  do  we  flud  such- 
wide  terms  as  must  be  included  within  the  words  of  this 
oovenant  where  it  says,  "  assessments  and  outgoings  of 
every  description  for  tbe  time  being    payable  either 
by  tbe  landlord  or  tenant."    These  last  words  must  be 
taken  to  include  such  charges  as  are  here  made,  and* 
I  think  the  tenant  haa  by  auch  a  covenant  bound  himself 
to  pay  them. 

Stephbn,  J.,  concurred. 

Judgment  Jor  the  plaintiff. 

Solicitor  for  the  plaintiff,  Qilhert  Robins, 

Solicitors  for  tbe  defendant,  Ood/rey  ^  Webb. 


IN  BANKRUPTCT. 


May  10. 


Q.  B.  Div.  (Manisty  and  Gave,  JJ.) 

JSx  parte  Bkntley  &  Co. 
In  r$  MoBBm.  (a.) 

Bill  of  sa\e Towtr  of  salt — Conveyancing  Act,  1881^ 

ss.  19,  20— Bt7/s  of  Sale  Act,  1882,  s.  13. 

It  was  provided  in  a  bill  of  saUt  under  seal,  that- 
"  the  power  of  sale  eonjerrtd  by  the  Conveyancing  Ad, 
1881,  shall  be  exercised,  m  if  section  20  ojthat  Act  had 
not  he^u  enacted,** 

Held,  that  the  hill  was  valid. 

Ex  parte  Stanford,  In  re  Barber,  ante,  p.  507  du- 
tinguished. 

Appeal  from  an  order  of  the  county  court  at  Bradford 
declaring  a  bill  of  sale  to  be  void  as  against  the  olBcial 
receiver. 

Tbe  bill  of  sale  contained  a  proviso  "That  tbe 
power  of  sale  conferred  by  tbe  Conveyancing  Act, 
1881,  shall  be  exercised  as  it  section  20  of  that  Act  had 
not  been  enacted." 

Banks,  for  the  appellants,  argued  that,  as  tbe  Oon- 
vAysncing  Act  had  been  held  by  the  Ck>urt  of  Appeal  in 
Ex  jfarte  Stanford,  In  re  Barber,  ante,  p.  507,  to  apply 
to  bills  of  sale,  it  was  necessary  now  in  all  bills  of  sale 
under  seal  to  exclude  section  20  of  the  Conveyancing 
Act  unless  it  was  meant  to  give  three  months'  grace  ^ 
that  the  clause  in  question  did  no  more  than  this,  and 
did  not,  by  referring  to  the  power  of  sale  in  the  Act  of 
1881,  seek  to  deny  ur  ignore  that  it  was  modified  by 
section  13  of  the  BUis  of  Sale  Act 

Muir  Mackeraie,  for  the  oiOcial  receiver,  contended 
that  tbe  proviso  in  the  bill  of  sale  implied  that  there  waa 
was  to  be  a  power  of  immediate  sale,  whereas  section  13^ 
of  tbe  Bills  of  Sale  Act,  1882,  required,  in  all  oases,  five 
days'  grace  after  seizure ;  that  ic  was,  therefore,  mis- 
leading and  embarrassing,  and  the  bill  void. 

Manistt,  J.,  dealt  with  two  other  points  raised  in  tbe 
case,  and  distinguished  Ex  parte  Stanford  on  tbe 
grounds  stated  by  Cave,  J. 

Cavb,  J.— Tbe  Bills  of  Sale  Act,  and  the  statutory 
form  of  bill  appended  to  it,  prescribe  no  particular  form 
of  the  power  of  sale.    That  is  left  to  the  parties.    Only 
section  13  provides  that  at  least  Ave  days*  ^taoe  ^^^^^  . 
elapse  between  seizure  and  sale.     If  notblu^  ^«a  »a^^ 
to  the  contrary,  the  bill  \>elng  by^^^^^^  ^^^^^;^^^^^ 

(a.)  Reported  by  J.  ^T^^^ui^/^'^^^  '^••^^V^^^^V^*'- 
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Bbodkibb  tr.  Bbodrtbb. 


Huh  I 


Act  would  apply,  and  seotionfl  19  and  SO  of  that  Aot 
would  define  the  power  and  terms  of  sale.  But  they 
would  be  subject  to  section  13  of  the  later  Aot,  and 
would  be  read  with  it.  If  section  20  is  to  be  excluded, 
it  must  be  excluded  in  terms.  If  the  clause  in  the  bill 
of  sale  had  said  "  exclude  section  20/'  or  if  it  had  said 
"the  power  of  sale  is  subject  to  section  19  of  the  Oon- 
veyancing  Act  and  to  section  13  of  the  Bills  of  Sale 
Act,"  it  would  clearly  not  mislead  the  gran  tor.  If  it 
had  referred  to  the  power  of  sale  in  the  Oonveyanoing 
Act,  which,  but  for  section  20,  would  be  immediate,  in 
terms  that  would  exclude  section  18,  or  run  counter  to 
it,  it  might  be  misleading.  But  this  is  not  done.  If 
nothing  was  said,  the  grantor  would  ha?e  to  read  the 
three  sections.  There  is  nothing  in  the  way  in  which 
one  is  cut  out  here  to  relicYe  htm  from  reading  or 
having  to  know  both  the  other  two.  He  cannot  say  he 
sever  thought  of  looking  at  the  Bills  of  Sale  Act.  The 
etatutqry  form  there  provided  presumes  that  he  has  a 
knowledge  of  that  Aot,  and,  therefore,  of  section  18. 

\t  is  true  that  the  distinction  between  this  case  and 
Ex  parte  Stanford,  ante,  p.  507,  is  narrow,  but  it  is 
maintainable ;  and  that  case  Is  not  to  be  extended  in 
this  court.  In  Ex  parte  Stanford  the  words  ''as  beneficial 
owner  "  were  inserted  in  the  grant  so  as  to  incorporate 
the  covenants  In  the  Conveyancing  Act,  which  covenants, 
it  was  held,  imported  by  implication  an  immediate  power 
-of  sale,  which  is  prohibited  by  the  later  Act.  Here  no 
attempt  is  made  to  import  by  words  anything  from  the 
•Conveyancing  Act  that  would  not  otherwise  be  implied 
•by  law.  Of  two  limitations  that  would  attach  (if 
nothing  was  said)  to  the  power  of  sale  implied  by  law, 
one  (section  20)  can  be  and  is  excluded ;  the  other  is 
«iot  impugned  ;  and,  as  the  grantor  is  bound  to  know  of 
it,  he  is  not  misled  by  its  not  being  mentioned. 

Appeal  allowed. 

Solicitors  for  the  appellants,  WUliamion  A  EilU 

Solicitors  for  tbe  official  receiver,  The  SoUeiiora  to  the 
Board  of  Trade. 


Prob.  Div.  &  Adm. 
Divorce. 


Div. 


May  4,  11. 


Bbobbibb  v.  Bbodbibb.  (a.) 

Divorce — Contempt  of  eour^-'Advortieement  denying 
chargee  and  offering  reward  for  evidence — Attachment 
— Fortn  of  order* 

A  co-reepondent  in  an  action  for  diseolidion  of 
marriage,  upon  being  eerved  vnth  the  petition,  insertwl 
an  adwrtisement  itating  t?iat  a  notice  Jiod  been  served  on 
him  affecting  hie  character  and  reputation,  giving  the 
fnost  unqualified  denial  to  charges  therein  contained,  and 
offtring  a  reward  of  100  guineas  "for  such  information 
as  would  lead  to  the  discovery  and  conviction  of  the 
instigators  (fsuch  charges**  and  he  appended  his  name 
emd  address. 

Held,  that  he  had  committed  a  contempt  of  court,  and 
that  a  writ  of  attachment  against  him  should  go  allow" 
ing  it  to  lie  in  the  registry  for  fourteen  days  to  give  him 
an  opportunity  of  apologizing. 

Motion  to  commit  Wall,  the  co-respondent,  for  con- 
tempt of  court. 

Tbe  petition  was  filed  by  the  husband  for  dissolution  of 
marriage,  alleging  acts  of  adultery  between  the  respond- 
ent and  co-respondent,  and  was  served  on  the  co-respond- 
ent, who  is  a  magistrate  and  alderman  of  the  city  of 
Bristol,  on  April  8,  when  he  used  very  violent  language, 
alleging  that  the  proceedings  were  a  conspiracy,  and 

(a.)  Reported  by  J.  Gbrabd  Laino,  Esq.,  llarrister-at- 
Law. 


that  he  would  spare  ao  expenso  in 
prosecuting  those  who  made  the  charges,  sad, 
taking  legal  advice,  he  immediately  inserted  ii 
the    local  daily  newspapers   the    following  a 
ment : — 

**  NOTICB. 

"  26,  Redcliff-etreet,  Bristol,  April  S, 
"  A  notice  having  been  served  on  me  this 
my  character  and  reputation,  I  take  the 
tunity  of  giving  the  charge  therein  oontsiiMl' 
unqualified  denial,  and  hereby  offer  a 
guineas  for  such  information  as  will  lead  to 
and  conviction  of  the   instigators  of  sndi  d 
J.  0.  Wall." 

This  advertisement  appeared  from  the  5tk  t» 
of  April,  and  was  the  oon tempt  oomplained  i 
petitioner's  solicitor  oommunieated  with  the 
the  13tb.     The  persons  who  would  be  wtt&« 
petitioner  were  in  humble  drcumatanoes. 

Bartley  Denniss,  tot  the  petitioner.— Tbs  < 
this  advertisement  is  very  serious ;  it  will 
tend  to  prevent,  my  client  from  establishing  bit  I 
Pool  V.  Saeheverel,  1  P.  Wms.  675,  an  sdm 
offering  a  reward  of  £100  for  proof  of  a 
was  in  issue  in  a  suit  was  held  a  contempt,  sod 
procuring  it  was  committed.  In  Daw  v.  Sky, 
245,  L.  R.  7  Eq.  49,  letters  written  by  the 
defendant  in  an  action  to  restrain  the  infiii 
patent,  appearing  in  a  journal  under  aa  sssi 
and  raising  a  discussion  on  the  issues  in  the 
held  a  contempt  of  oourt.  [He  was  stopj 
court.] 

Inderwiek,    Q.C.    (C.    A,    MiddMon 
for  the  co-reepondenu — This    advertiseffleot 
serted  on  the  impulse  of  the  moment,  and, 
it  was  most  injudicious,  it  is  not  a  oonte^ii 
It  did  not  even  mention  the  name  of  tiw    " 
Pool  V.  Sacheoerd.    It  is  a   mere  a4< 
evidence,  as  in  FlMng  Co.  t.  Farquharmt^ 
510,  17  Oh.  D.  49,  where  the  advertiseoMat 
subscriptions  to  defray  the  coet  of  an 
ing  a  reward  of  £100  for  docamentary 
user,  was  held  not  to  be  a  contempt. 

Hankbk,  p.— This    is    a    very  serious  i 
natural    result    of    such   an     advertisema 
impede  the  course  of  justice,  either  by  del 
otherwise  willing    to  give  evidence,    or  bfl 
unscrupulous  persons  to  give* false  evidenee.  Ij 
posed  to  deal  with  the  case  in  the  samo^  r^ 
Lord  Romilly,  M.R.,  did  with  a  similtro' 
case  of   Daw  v.  Eley,  and  in   acoordsoee  ^ 
precedent  I  order  the  writ    of    attaebocBtj 
against  the  co-respondent,  but  to  lie  in  the  r^ 
fourteen  days,  in  order  that  he  may  bsve 
tunity  of  offering  an  apology. 

May   lU'—Indertoiek,   Q.C,  tot  the  ( 
after  reading  an  affidavit  sworn  by  hifflr  i 
had  no  intention  of  committing  aooatenptt 
that  he  had  acted  on  a  sudden  impulse,  and  i 
to  the  oourt,  said  that  WaU  would  also  liifM 
personally  to  apologise  but  for  the  fact  tbst  ii  1 
the  practice  of  the  court. 

Hankbn,  p.— I  am  satisfied.  It\ 
I  should  have  a  distinct  apology,  for  i*  >•  *»'*3 
importance  that  litigants  should  kaor  that  tip 
general  right  to  ventilate  their  views  before  I 
whUe  their  case  is  pending.  This  wss  rather  si 
case.  On  payment  of  costs,  I  order  the  wnt  r 
charged. 

Solicitor  for  the  petitioner,  R  B.  Soo^ ' 
Essery,  Bristol, 

Solicitors  for  the  co-respondent,  (?faffe»  ""* 
Ryland9,  for  Fussell  <b  Co,^  Bristol. 
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D.  Dif.  May  19,  20. 

h  r$  BuTHnr,  &c.,  Railway  Co. 
jSp  fforU  HuoHBs'  TsusTSEs.  (a.) 

^Ahmdonmeni — Fraperiy  made  Um  vcUuahle 
ioui  of  parliamtniary  depoiit^Mode 
ting. 

i  QuiBicrisdng  the  amUrucUan  of  a  raUway  pre-- 

i  the  parliameHtary  depoeii  b^wM  be  applied 

^«mpMeaUng  landoumere  ithcee  propeHy  might 

\mknd  Use  vd^wMe  ly  ili€  QbaMkdmmmit  of 

f .   A  comwyofice  to  the  raiihoay  company  of 

I  fmder  iU  eompuUory  powere  contained  coven^ 

^thi company  to  fence  out  the  land  taken  eoaeio 

\  uy  tntpaiC  to  any  adjoining  landa,  and  aleo  to 

ifcr  ecer  thereafter  maintain  and  keep  open^  a 

rtheueeof  paeeengtre  and  goode  upon  a  certain 

\  rf  the  land  taken.     The  company  entered  into 

'  I  oai  executed  unrke  on  the  land  for  raihoay 

>  hd  the  railioay  woe  never  made,  and  eub" 

fen  Act  UKU  obtained  authorizing  ite  tibandon*' 

^  I  an  inquiry  ae  to  what  landoumere  there  were 

'j  had  been  interfered  with^  the  ovmere  of 

I  daimed  damagee  by  reason  of  the  neglect 

ny  to  fence  in  the  land  taken,  and  of  the 

1 0/  the  railway  etation, 

tiofirming  the  dedaion  of  Baooa,  V.0.)»  that,  on 

mcf,  (he  daim  oould  not  be  euttained. 

liyGotton  and  lAtMej,  L.JJ.,  that,  ineetimating, 

I  fiao  to  eompeneation  out  of  the  depoeit,  the 

^kndcaueed  by  the  abandonment  qf  a  railuHHf, 

*  4^  of  the  abandonment  uku  inevHahly  to  oocifs 

l^Jeovenant  on  the  part  of  the  railway  company 

pe  landowner,   such  breach  of  covenant  might 

jhtaken  into  account. 

I^^PMy  ^J*>  ^^^^  ^y  ^^^  execution  or  non* 

f^kfhe  railway  company  of  some  statutory  power 

\  fe  fa^  into  account,  and  not  the  lose  to  the 

rof  the  benefit  of  obligationa  between  the  raiU 

_  .ony  and  himeeJf. 

I  %iiry  ie  to  be  meaeured  by  comparing  the  vcdue 
\h»A  immediately  before  and  immediately  after 
1  •/  ike  abandonmer*t. 

»  fbttsriei,  SbrewBbory,  and  North  Walea  Bail- 
,  32  W.  B.  300,  25  Ch.  D.  2&1,  Jollowed. 

1  from  a  dedaion  of  Baoon,  Y.O. 
»BQthin  and  Cerrig-y-Dniidion  Bailway  Act,  1876 
» 40  Vict.  0.  Izxzi.),  after  reciting  the  payment  of  a 
^  of  £2,966  in  respect  of  the  application  to  Farlia- 
^  for  the  Act,  went  on  to  provide,  by  section  23: 
)  laid  tarn  of  money  deposited  as  aforesaid  shall  be 
Me,  and,  after  due  notice  in  the  London  Qazttle, 
L^  applied  towards  compensating  any  landowneis 
iKperaons  whose  property  may  have  been  interfered 
|«  otherwise  rendered  less  Tslaable,  by  the  com- 
^ant,  conatrnction,  or  abandonment  of  the  rail- 
[tt  asy  portion  thereof,  or  who  may  have  been 
1  to  injary  or  loss  in  consequence  of  the  oom- 
rpowera  of  taking  property  conferred  upon  the 
^7  by  this  Act,  and  for  which  injury  or  loss  no 
BiatioD,  or  inadequate  compensation,  shall  have 
I^PtU,  and  shall  be  distributed  in  satisfaction  of  such 
ation  aa  aforesaid,  in  such  manner  and  in  such 
OBa  as  to  the  Chancery  Division  of  the  High 
of  Justice  may  seem  fit."  The  application  to 
ibi!!!^^  'o'tbis  Act  had  been  opposed  by  the  devisees 
l^JJJ^^^^Tbos.  Hughes,  on  the  ground  that  the  line 

W  Beported  by  H,  F.  Ambbsoz,  Esq.,  Barrister-at- 
Law. 


was  not  zequixed,  and  that  their  estate  would  be 
depreciated  In  value  by  the  railway  passing  through  it. 
A  part  of  their  estate  was  taken  by  the  railway  under  its 
compulsory  powers,  the  price  being  fixed  by  arbitration 
at  £725,  and,  by  an  indenture  of  the  31st  of  May,  1882, 
it  was  conveyed  to  the  railway  company  by  the  trustees. 
The  conveyance  contained  a  covenant  by  the  railway 
company  with  the  trustees  to  "forthwith  fence  out  the 
said  lands  hereby  granted,  so  as  to  prevent  any  trespass 
to  any  adjoining  lands,"  and  also  to  **  make,  and  for 
ever  thereafter  maintain  and  keep  open,  a  station  for  the 
use  of  passengers  and  goods  upon  that  portion  of  the 
lands  hereby  granted  •  •  .  being  part  of  the  plot 
No.  39  in  the  said  plan  hereupon  indorsed,  and  make 
and  construct  and  keep  open  necessary  roads,  footpaths, 
and  necessary  approaches  thereto."  The  railway  com- 
pany took  possession  of  the  lands,  and  excavated  and 
worked  on  it  for  railway  purposes,  but,  being  unable  to 
raise  its  required  capita],  the  railway  was  never  made, 
and  in  June,  1884,  an  Act,  called  the  Buthln  aod  Cerrig- 
y-Druidion  Bailway  Abandonment  Act,  1884  (47  &  48 
Yict.  c  Ixx.),  provided  that  the  oompany  should  abandon 
the  making  of  the  railway,  and  that  it  should  be  wonnd 
up,  and  on  and  after  the  passing  of  that  Act  should, 
except  only  as  by  that  Act  owerwise  provided,  be 
absolutely  freed  and  discharged  from  all  obligations  with 
respect  to  the  making,  or  inaintainl&g,  ox  completing  of 
the  railway. 

By  an  order  of  the  5th  of  June,  1884,  an  inquiry  was 
directed  what  landowners  or  other  persona  there  were 
whose  property  had  been  interfered  with.  Therenpon 
the  trustees  gave  a  notice  to  the  liquidator  of  the  oom- 
pany to  the  effect  that  the  estate  of  which  they  were  the 
owners  had  been  damaged  or  rendered  less  valuable  by 
the  commencement,  constmctiony  or  abandonment  of  the 
railway;  that  they  had  suffered  damage  and  loss  by 
reason  of  the  works  contracted  and  provided  to  be 
executed  by  the  railway  company  on  the  said  lands  not 
baviog  been  executed,  and  that  they  had  suffered 
further  damage  and  loss  by  the  loss  of  the  privilege! 
they  would  have  had  on  the  erection  and  completion  of 
the  said  works  ;  that  they  would  be  put  to  much  cost 
and  expense  in  making  good  the  damage  and  injury  to 
their  said  estate;  that  they  had  suffered,  and  were 
suffering,  damage  and  loss  by  the  neglect  of  the  railway 
company  to  provide  and  keep  in  repair  proper  fences, 
gates,  posts,  pales,  and  retaining  waUs  on  their  said 
estate  ;  that  they  had  suffered,  and  would  suffer,  damage 
and  loss  by  having  to  provide  other  means  of  access  to 
their  said  estate ;  and  for  such  damage,  lossp  and  injniy 
as  aforesaid  they  claimed  the  sum  of  £600. 

This  claim  was  supported  by  the  afldavits  of  sur- 
veyors to  the  effect  that  a  great  portion  of  the  land 
purchased  by  the  railway  oompany  had  been  excavated 
and  worked  upon  for  railway  purposes ;  that  the  cuttings 
were    most   perpendicular   and    dangerous   for    stock 
grazing,  and  niight  slip  at  any  time,  and  that  per- 
manent iron  fendng  was  needed  on  that  part  of  the 
land ;  that  the  boundary  fence  round  portions  of  the 
land  taken  by  the    railway    company  had,   in  some 
instances,  been  wholly  removed,  and,  proper  fencing  being 
absent,  the  land  was  exposed  to  the  trespasses  of  cattle, 
who  were,  in  fact,  trespassing  thereon ;  Uiat  all  such  re- 
quired fencing  should  be  erected  forthwith  if  trespasses 
and  accidents  were  to  be  prevented,  and  would  cost 
£201 ;  that  the  erection  of  the  projected  station  and 
siding  on  the  railway  would  have  been  of  great  ad- 
vantage and  convenience    to  the   property,  and    the 
convenient    transit    of     manures    and    farm    produce 
generally  by  means  of  the  said  railway  would  have  been 
of  most  material  advantage  to  the  trustees'  tenants  ; 
that  the  abandonment  of  tihe  railway  had  created  a  loss 
to  the  property,  as  property  contiguous  to  a  railway 
station  always  rose  in  value,  and  the  property  in  ques- 
tion would  have  been  of  increased  value ;  estimating 
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the  loss  in  the  depreciated  value  of  the  propertj,  in 
■tfditioii  to  the  damages  Buffered  for  tfie  required 
fendagy  at  £S25. 

The '  atBdavite  on  behalf  of  the  company  stated,  in 
eppotitioa  to  thif  claim,  that  there  had  always  bean  a 
nteepaad  dangerous  slope  running  donn  to  the  river 
which  had  not  been  Increased  by  the  cutting ;  that  the 
depreciation  of  the  land  for  agricultural  purposes  was 
▼ery  slight;  tbat  very  little  fencing  had  preriously 
existed  on  the  land ;  that,  had  the  railwajr  oeen  con- 
structed and  the  station  built,  it  would  not  nave  added 
to  the  value  of  the  property,  as  there  was  a  station 
within  five  miles,  and  a  railway  from  Denbigh  toButhin, 
and  there  were  no  markets  or  towns  held  or  lying  on  the 
proposed  railway  between  Buthin  and  Gerrlg-y- 
Draidion* 

The  chief  clerk  certified  sgainst  the  claim,  and  his 
decision  was  upheld  by  Bacon,  V.C. 

The  trustees  appealed. 

Barber,  Q*C.,  and  Meihold,  tot  the  appellants. 
MiUar,  Q.O^  and  Swinfen  Eady,  for  the  liQuidator. 

Oorroir,  L.J.— In  this  case  a  proposed  railway  has 
been  abandoned,  and  the  question  arises  whether  the 
appellant  has  established  that  his  land  has  thereby 
suffered  any  injury  in  value  for  which  he  has  not 
already  been  paid,  an  Inquiry  having  been  directed  as 
to  this  prior  to  the  parliamentary  deposit  being  dealt 
with.  The  qnestion  turns  on  section  8S  of  the  special 
Act,  which  provides  that  the  sum  deposited  shall  be 
apidled  towards  compensating  any  landowners  whose 
property  may  have  been  rendered  less  valuable  by  the 
commencement,  construction,  or  abandonment  of  the 
railway,  or  any  part  thereof.  We  had  to  consider  the  eifeot 
of  a  similar  section  in  In  re  Potteries,  Shrewthuryf  and 
North  Walee  Bailway  Co,,  where  we  decided  that  these 
words  were  disjunctive.  No  claim  Is  made  here  in 
respect  of  any  diminution  in  value  by  reason  of  the 
commencement  or  construction  of  the  railway.  Now, 
in  the  above  case,  we  also  decided  that  the  diminution  In 
value  must  be  estimated  by  comparing  the  respective 
values  immediately  before  and  immediately  after  the 
time  of  abandonment.  In  this  case  we  have  to  consider 
the  further  point,  which  was  not  determined  in  the  other, 
how  far  a  claim  to  compensation  must  be  confined  to  the 
action  of  the  company  under  its  statutory  powers  alone. 
The  claim  is  based  on  two  grounds «-first,  that,  by 
reason  of  the  abandonment  of  the  railway,  a  station 
which  the  company  covenanted  with  the  appellant  to 
make  on  a  certain  portion  of  the  land  taken  has  not  been 
made,  which  ridses  the  question  how  far  we  can  take 
into  account  a  breach  of  covenant  by  the  company;  and, 
secondly,  because  a  steep  cutting  having  been  made 
thiouffh  a  bank  on  the  land,  the  company  have  not 
fenced  off  the  adjoining  land  as  they  covenanted 
also  to  do,  and  this,  it  is  said,  has  diminished 
the  value  of  the  land.  These  matters  must  be 
considered  separately,  but  I  wUl  first  deal  with  the 
general  question  how  far  it  is  allowable  to  take  into 
account  a  breach  of  covenant  by  the  company  apart 
from  its  statutory  duties.  Now  it  Is  clear  that,  under 
this  section,  damages  for  a  mere  breach  of  covenant 
cannot  be  dealt  with  ;  but,  in  my  opinion,  there  are 
cases  in  which  the  breach  of  covenant  may  properly  be 
taken  into  account  incidentally  in  connection  with  the 
question  of  the  amount  of  depreciation  in  value  caused 
by  the  abandonment.  It  is  clear  that  some  covenants, 
such  as  this  one  to  construct  a  station,  would,  if  per- 
formed, increase  the  value  of  the  land,  and  it  follows 
that  the  non<^performance  of  nch  a  covenant  causes  a 
depredation  in  value ;  and  the  %venant  may  be  of  such 
a  natun  that  the  abandonment  of  the  railway  amounts 
IQ  a  brtMb  of  oovenant  by  putting  an  end  to  the 
pecilbQtty  of  tbe  Mvenasl  Mng  ptrforaedt    And,  to 


that  case,  I  think  it  may  properly  be  taken  into 
in  estimating  the  amount  of  depreciation. 

Hera  the  covenant  to  mske  a  station  was  I 
broken  by  the  abandonment  of  the  railway,  for 
a  railway  a  station  was  impossible,  and  Farlisv 
determined  that  there  is  to  be  no  railway, 
appellant  eetabliehed  his  case  of  damage  and  i 
depreciation  io  tha  valna  of  bis  laad,  wUeh  It 
him  to  do  P  I  think  not  It  appaan  that  \ 
fact,  another  station  in  the  nalgfabourhood  fl 
which  goes  to  Buthin,  where  the  proposed  id 
to  go  to,  and  it  ia  not  snggested  that  the  I 
would  haw  gone  tbrougfa  any  iniermadiats  i 
any  Importance,  and  it  ia  not  innaafeerisl  to  I 
this^  altboogb  I  do  not  say  f t  ia  oonelttsfve  i 
appeUant,  that,  when  the  Bill  to  anthetiao  ttt 
of  tbe  railway  was  before  Pariiamentt  the 
of  the  aelate  oppoaed  it,  on  the  ground  thati 
be  InjarlMia  to  thdr  praperty.  And  I  ca 
thinking,  too,  that.  In  the  aflldavita  made  ^  i 
support  of  this  case,  tbe  damage  waa  estfmatsd  I 
par&g,  not  the  value  of  the  property  immedisti 
the  abandonment  with  what  it  waa  immediatd| 
but  at  some  earlier  period.  For,  long  befsrs  I 
abandonment,  it  muet  have  been  notorioesH 
railway,  which  could  not  raise  Its  cartel,  wooU 
made,  and  that  the  scheme  had  flailed.  I  do 
theraiora,  that  the  apffdlant  haa  made  oak  wl 
Injury  on  this  haad. 

Then  comes  the  claim  based  on  the  nsglflrt 
railway  to  properly  fence  in  tbe  land  taksa  bf  1 
accordanoe  with  their  covenant  in  the 
have  some  doubt  whether  this  covenant  gives  I 
lant  the  right  of  d<^ng  mora  than  suing  for  i 
ease  he  sustains  any  injury.    The  abuidbniNBt 
railway  does  not  necessarify  imply  the  noB-[ 
of  this  oovenant.    The  fendng  may  still  be  < 
I  doubt  whether  this  would  be  a  case  whsfe  tbss 
ought  to  be  taken  into  account  in  calculating  th 
sustained   by  tbe  abandonment.     But  in  thif  fli 
not  think  that  any  injury  on  that  head  bsil 
lished.    The  property  had  existed  for  many  ] 
out  fences,  and  the  only  way  in  which  it  U  | 
to  estimate  this  part  of  the  claim  is  by  <  ' 
actual  cost  of  putting  up  the  fences.    On  i 
also,  I  do  not  think  that  the  affidavits  oo  1 
appellants  wera  directed  to  the  diminntiosj 
between  that  just  before  and  just  after  the  I 
mant.    In  my  opinion  the  appeal  fail^  aodi 
dismissed. 

LxNDLsr,  LJ. — I  am  of  the  same  opinion,  sa^ 
same  reasons  ;  but,  as  the  case  is  rather  a  difics 
and  section  23  is  a  little  obscure,  I  will  fliik*J 
observations  of  the  true  construction  of  it   I|  • 
be  a  common  form  in  these  Acts.    [Hisloi 
the  clause  and  continued :— ]    The  claim  in  ibiij 
obviously  based  on  the  first  part  uf  tbe  dsiise,  r 
have  to  consider  what  is  Its  true  ooDStroetion. 
are  no  words  in  it  which  point  to  comp«ni»ti«J 
given  out    of    the  deposit   for  breaches  of  c^ 
for  the    obvious    reason  that,    on  the  riUw^l 
abandoned,  there  would  be  a  right  of  proof  A^ 
head  for  damages  in  the  liquidation. 

Now  we  must  be  careful  not  to  extend  orcr-aa 
words  *'  commencement,  construction,  or  abasdor 
the  railway."  Here  the  company  covensntsd  to  < 
Btation  on  part  of  the  land  taken,  and  ^*"r^, 
fences  on  the  lands.  The  performance  o^ J***_ 
might  have  enhanced  the  value  of  the  laud ;  bat,  bc" 
thelcss,  we  must  not  confound  the  abaudonaaJw 
railway  with  a  breach  of  coveuaut  bj  ^^.T^,-,, 
The  abandonment  may  have  the  effect  ^T^^gj? 
the  value,  or,  on  the  other  hand,  it  m^  ^^^Sbga,  \ 
might  poiilWy  be  made  and  ytt  a  cofiartF""^ 
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or  ibe  nllway  ftbaadoatd  and  yai  the  oofenant  pw- 
fonnad.  It  is  not  alwaja  olou,  tboroConi  that  it  ia  tbe 
alMLndonment  whiob  oanaaa  tbo  injiiij.  Tra^^  it  may 
banyan  that  tha  effaoti  of  tha  ahaiwtonmattt  or  of  the 
braMh  of  cofanaat  ara  ondiftingaiBbablat  in  whioh  oaaa 
tha  injnij  wonid.  In  my  opiiiioD»  ba  within  tha  «aotikm«  bat 
whare  it  Ja  poadbla  to  diatingiiiah  batwaan  tba  two  I  think 
tha  oonit  ought  to  do  ao,  and  to  regard  only  tha  injnzy 
oaoaed  by  the  abandonmant  of  tha  railway.  Thia  is,  I 
think,  the  oorrect  view  of  tha  aaoiion,  and  ia  oonatotent 
with  the  daoision  in  the  Fotieries  BaUwaif  oaaa.  There  the 
qaeation  of  fact,  whether  injury  had  baejoi  oauaed  by  the 
abandonment,  waa  not  inye^igatady  bat  an  iaqaiiy  was 
direotad.  That  haa  already  been  done  in  thIa  oaaa^  and  haa 
reaalted  adTenely  to  the  appallanta.  And,  on  the  faota, 
I  am  of  opinion  that  their  claim  f  aOa.  Their  story  ia 
rather  a  atrange  one.  Up  to  a  certain  stage  they  con- 
tended that  the  land  woold  be  injured  by  the  making  of 
the  railway ;  now  they  any  that  it  haa  been  injured  by 
the  abandonment.  Tbii  may  be  ao,  bat  it  ia  a  oaae 
which  invitee  the  doeeat  sorutiny.  At  flrat  there  did 
aeam  to  be  Bomething  in  the  atatton  not  having  been 
ereoted,  for  it  waa  a  covenant  calcolated  to  add  to  tha 
ndoe  of  tha  land,  and  whieh  the  abaadonmeDt,  there- 
fore, woold  diminish.  But  it  appeaia  that  there  ia  a 
station  on  another  line  not  far  off,  and  though  there  ia 
some  evidence  of  damage  on  thia  head  I  do  not  tUnk 
that  It  ia  eatabtiahed.  And  the  same  with  regwrd  to  the 
fenelng.  I  do  not  think  that  ttie  abandonment  ima 
caoaed  any  depredation  in  value  on  that  ground.  I 
think,  therefore,  that  the  view  of  the  oaae  taken  in  the 
oonit  below  waa  oorreel,  and  tiiat  tiie  appellanta  have 
not  made  out  that  the  landa  have  soflared  any  diminu- 
tion in  value.    The  appeal  must  fail. 

Lopsa,  L.  J.— The  queatioa  in  thia  case  arises  under 
section  23  of  this  special  Act,  whioh  Is,  so  far  as  I  can 
recollect,  in  the  terms  usual  in  such  Acts,  but  the  con- 
struction of  whieh  has  not  yet  come  to  be  reviewed  by 
the  court.  I  am  inclined  to  think  that  my  view  of  the 
oonstrnction  to  be  put  on  tbe  section  is  not  so  liberal 
aa  that  which  has  been  expressed  in  the  judgments  of 
the  other  members  of  the  court.  Under  this  section 
the  owner  is  entitled  to  compensation  out  of  the  deposit 
in  the  event  of  his  property  having  been  interfered 
with  by  the  commencement,  oonstrnction,  or  abandon- 
ment of  the  railway,  or  any  portion  thereof. 

In  the  case  of  In  re  PoUeneg  Railway  Co.  these  words 
were  held  to  be  disjunctive,  and  in  the  present  case  we 
have  to  deal  only  with  depredation  caused  by  the  aban- 
donment of  the  railway^  and  we  have  to  consider  the 
effect  of  that  phrase.  Now  the  question  Is  whether 
such  depreciation  must  have  been  caused  solely  by  the 
abandonment  of  the  works  which  have  been  authorized 
by  Parliament,  or  whether  matters  consequent  on  or 
collateral  to  each  abandonment  may  be  taken  into  account 
in  considering  such  depreciation.  In  other  words, 
whether  the  loss  of  the  benefit  of  obligations  between  the 
railway  and  the  landowner,  which  obligaticns  would,  if 
complied  with,  enhance  the  value  of  tbe  property,  ought 
to  be  considered  in  estimatiDg  the  loss  of  value. 
I  think  that,  under  this  section,  the  land  most  have  been 
made  less  valuable  by  reason  of  the  execution  or  non- 
execution  by  the  company  of  aome  statutory  power,  and 
that  the  depreciation  in  value  cannot  be  increased  by 
proving  loss  on  some  contractual  obligation,  although 
brought  about  by  the  abandonment.  The  Legislature 
intended  that  the  compensation  out  of  the  deposit  should 
be  for  loss  caused  by  the  abandonment ;  that  the  owner 
Bhoold  be  entitled  to  say  that,  owing  to  the  abandon- 
ment, he  had  lost  the  advantage  of  the  railway  with  its 
Gooeomitant  advantages,  and  that  ho  was,  fro  tanio, 
iojurad  thereby*  But  he  is  not  entitled  to  call  in  aid 
tha  fact  thati  owing  to  snob  abandonment^  the  perform- 
anaa  bf  Ike  tpm; any  tf  aome  arrangrmtnt  entiMk  the 


Aot  of  Parliament  baa  been  rendarad  impraotlMbla. 
That  ia  my  view  of  the  aaotioiL  What  the  maaaua  of 
oompaiiaoa  in  eatbaating  the  loaa  ahoald  ba,  haa  baaa 
already  laid  down  in  IufFiUUHmRaUw9i^  Cb,«i-ie.«  it 
ahoald  ba  tha  diflereaae  between  tha  valna  joat  bafon 
and  juat  after  the  date  of  abandonmamt.  Tkat  ia  a 
dedafam  of  thia  court  and  is  binding  on  ma^  bat  it  ia  one 
which  I  aboold  perfaapa  have  beaitated  to  airive  ali 
bacaoae,  whether  yon  take  the  faot  of  tha  abandonment, 
or  the  time  when  Parliament  gave  the  authority  to 
abandon,  aa  the  dividhdg  point,  tha  damage  moat  be 
praoticaUy  the  8ame»  for,  by  the  time  the  abandonment 
has  been  dedded  on,  the  intention  to  abandon  most  have 
become  known  and  notices  of  such  intention  given,  so 
that  the  land  would  really  be  of  madi  the  aama  value 
before  and  after  the  abandonmsBit. 

Now,  applying  my  oonstroction  of  the  section  to  thia 
oaae,  tha  question  is,  haa  thia  propertQr  bean  rendered 
lesa  valuabia  by  reaaon  of  tha  abandonment  of  the  rail* 
way  P  In  my  opinion  it  haa  not.  I  think  there  ia  no 
anbatanoa  in  tha  appallanta'  daim,  and,  indeed*  it  saama 
to  me  a  very  bold  onai  If  tha  prq^Mrty  had  bean  off  ered 
in  the  market  on  the  baaii  of  my  teat  Joat  before  and 
joat  after  the  faot  of  tha  abaadoaaMot,  I  think  the 
value  would  have  toned  oat  to  ba  much  the  aome*  It 
appears  that  the  appeUanta  streamooaly  exposed  the 
apedal  Act  wbmk  before  the  parliamentary  eommittaea 
on  the  ground  that  tha  line  weald  be  injariooa  to  their 
eatata^  and  tb^  now  come  and  claim  oompenaatioa  on 
the  gionnd  that  the  estate  haa  been  depredated  in  valae 
by  iae  abandonmant  of  tha  line.  I  think  that  tha  daim 
baa  bean  properly  diaaUowed. 

Appeal  €U9mi$9ed, 

Solidtors  for  the  appellants,  Bobineon^  Pruhn,  4 
Snow,  for  «7.  Parry  Jon9$,  Denbigh. 

Solidtors  for  the  respondenti  Books  (ft  Ob. 


From  Q.  B.  Div.  {k  a  B.  Div.)  Dec  SI ;  Hay  14,  17. 

IiO]sn>ov  School  Boasb  v.  Aaaiawinarr  Coxxzitxe  of 
St.  Lbovabd,  SHOBEnncH.  («.) 

Poor  law^BoHng^Board  tthodl^Prineiple  of  osifss- 
ment-^  Valuation  (MHropoli$)  Ad,  1S09  (98  <ft  83 
Viei.  €.  67),  s.  4. 

In  the  cose  of  a  puUic  eUmeniary  $ehool  occupied  hy 
a  ichool  hoard,  whether  a$  ownere  or  leseeei,  in  ealcuiat' 
ing  the  annual  reaf  which  a  tenant  from  year  to  year 
might  reaeonahly  U  expected  to  pay  for  the  premieeefor 
the  purpoee  of  arriving  at  the  rateable  value^  the  echocl 
hoard  iteelffnuit  not  he  excluded  from  the  list  qf  voeeihle 
hypothetic  tenante,  and  the  rent  must  he  the  rent  whieh 
might  reaeonahly  he  expeded  to  he  paid  for  the  premieee 
hy  any  tenant,  induding  a  tchool  hoard. 

Special  case  stated  by  the  Justices  dtting  in  asaem- 
meut  seseiou9,  holden  in  pursuance  of  the  Valuation 
(Metropolis)  Act,  1869,  on  an  appeal  againat  an  assess- 
ment. 

Tbe  following  facts  material  to  the  ease  appeared 
from  the  special  case : — 

The  appellants  were  the  School  Board  for  Londoa, 
and  were  constitttted  by  33  9i  34  Vict.  c.  75,  for  the 
purpose  of  providing  for  the  public  elementary  adocation 
of  the  metropolis,  and  under  the  powers  of  the  above 
Act,  and  tho  Acta  amending  it,  they  had  acquired  oertdn 
lands  and  buildings  in  the  parish  of  St  Leonard, 
Shoreditch,  consisting  o(  schools,  eaveUkei^a  honap, 
and  playgrounds,   nifotding  aooommodallon  tor  1,560 

(a.)  Beportad  by  a  fi*  'Ea**  "^  ^ ,?{ ,^tfkv:«»^*%-i 
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ehfldreo.  The  whole  eite  wae  eneloeed  hj  a  eabstentitl 
briok  wall,  and  the  land  ooat  £6,700  and  the  boildiagi 
£15,048.  In  the  supplemental  valuation  made  for  the 
pariak  on  the  1st  of  June,  1884,  the  gross  valne  of  the 
schools  was  assessed  at  £1,880,  and  the  rateable  Falue 
at  £1,160.  This  assessment  was  duly  oonfirmed  by  the 
respondents,  the  Assessment  Oommlttee  of  the  parish  of 
8t.  Leonard,  Shoreditch,  and  the  appellants  gave 
notice  of  appeal  to  the  Oonrt  of  €(enerid  Assessment 
Sessions. 

At  the  hearing  before  the  Oonrt  of  Gkneral  Assess- 
ment Sessions  it  was  proved  that  the  price  paid  for  the 
land  and  buildings  was  fair  and  reasonable ;  that  there 
had  been  no  extravagant  or  unnecessary  outlay;  and 
eridence  of  these  figures  upon  data  furnished  by  the  ap. 
pellants,  distinguishing  {inieralia)  the  outlay  respeetlTcly 
for  compensation,  compulsory  purdiase,  and  for  legid 
expenses,  was  admitted  by  the  court,  not  as  furnishing 
the  ratio  dw'dendi,  but,  possibly,  to  assist  the  oonrt  in 
ascertaining  the  rateable  value.  Profit,  in  the  commercial 
sense,  could  not  be  made  by  the  schodl  board  as  tenant 
of  the  schools.  A  large  deficiency  in  the  school  fund 
had  always  existed  to  be  made  good  out  of  the  rates. 
If  the  schools  were  in  the  market  to  be  let  to  a  tenant 
as  schools,  subject  to  the  restrictions  imposed  on  the 
school  bcNEurd  by  the  Education  Department  (acting 
under  its  statutory  poweis),  a  tenant  could  not  be  found 
who  would  be  willing  to  take  them  ;  on  the  other  hand, 
if  the  premises  were  not  the  freehold  of  the  appellants, 
but  were  already  built  and  offered  to  the  appellants,  the 
rent  which  the  owners  might  reasonably  expect  to 
obtain  would,  if  taken  to  be  the  rateable  value,  support 
the  finding  of  the  court — namely,  £1,100  rateable  value, 
The  premiees  were  capable  of  being  put  to  other  usee, 
and  if  they  were  in  Uie  market  to  be  let  to  a  tenant 
unrestricted,  and  to  be  used  for  any  purpose,  a  tenant 
could  be  found  who  would  be  willing  to  take  them. 

The  assessment  appealed  against— namely,  £1,150 
rateable  value— was  proved  to  have  been  arrived  at  by 
caloulating  the  annual  value  of  the  land  at  four  per 
cent.,  and  the  annual  value  of  the  buildings  at  five  per 
cent,  upon  their  estimated  cost* 

On  behalf  of  the  respondents  it  was  contended  (1)  that 
the  premises  were  not  occupied  for  commercial  purpoees, 
but  were  necessary  in  order  that  the  appellants  might 
oarry  out  the  duty  imposed  on  them  by  Parliament — 
that  is,  to  find  the  necessary  school  accommodation ;  and 
that  the  fair  and  reasonable  interest  upon  the  necessary 
outlay  was  evidence  of  the  rent  they  would  be  willing  to 
pay  for  the  premises  if  they  had  to  hire  them,  and  that 
this  was  a  fair  test  of  the  rateable  value  as  representing 
the  existing  value  to  the  existing  occupier  ;  (2)  that 
the  amount  which  would  be  demanded  by  a  contractor 
as  rent  for  the  said  premises,  if  he  had  purchased  the 
land  and  the  original  buildings  and  erected  the  present 
buildingp,  was  also  a  fair  test  of  the  gross  and  rateable 
value ;  (8)  that  the  rent  which  the  school  board  might 
be  supposed  willing  to  give  for  the  premises,  if  the  board 
were  in  the  market  desirous  to  rent  premises  suitable  for 
use  as  schools,  was  also  a  true  test  of  the  gross  and 
rateable  Talne. 

The  appellants  contended  (1)  that  none  of  these  tests 
were  accurate ;  (2)  that  the  board  should  not  be  sop- 
posed  to  be  in  the  market  desirous  to  rent  premises 
suitable  for  the  required  purposes,  but  should  be 
excluded  from  the  number  of  hypothetical  tenants  who 
might  be  supposed  willing  to  rent  the  premises;  (3) 
hat,  even  if  the  school  board  were  regarded  as  a  hypo- 
theticid  tenant,  the  rent  which  the  board  might  be  sup- 
posed wUling  to  pay  would  afford  no  indication  of  the 
true  gross  rental  and  rateable  value  of  the  premiseb^ 
inasmuch  as  in  the  hands  of  the  school  board  the 

f>remip<'«  w  re  luca^able  of  any  beneficial  occupation ; 
4)  that  the  only  true  indication  of  the  gross  rental  and 
rateable  value  was  the  rent  for  which  they  could  be  let 


in  their  present  oonditlon  to  a  hypotiietioal  tenant  from 
year  to  year,  snppoelog  they  were  not  nsed  for  board 
schools  but  were  applied  to  otiier  purposea. 

The  special  ease  eonduded  as  follows  :«-*'  The  oourt, 
being  of  opinion  that  the  appellants  ought  not  to  be 
excluded  from  the  number  of  hypotfaetieal  tenants  who 
might  be  supposed  wQling  to  rent  the  said  premises, 
decided  in  favour  of  the  oontentions  of  the  respondents, 
and  followed  the  methods  suggested  by  them,  m  fair 
tests  upon  which  to  arrive  at  the  gross  rental  aud  rate- 
able value,  but  reduced  the  gross  ralue  by  £60  and  the 
rateable  value  to  £1,100.'' 

If  the  High  Oourt  should  be  of  opinion  that  the 
sessions  were  right  in  making  such  order,  it  was  to  stand ; 
if  otherwise,  the  High  Oonrt  should  make  saoh  order  for 
the  purpcee  of  determining  the  questions  ndsed  by  the 
appttsl  as  might  seem  right. 

MarrioU,  Q,0*,  and  Bam,  for  the  appellants.— The 
appellants  ought  to  be  excluded  from  the  claaa  of  hypo- 
thetical tenants.  They  can  make  no  profits,  and  are 
fettered  by  many  restrictions.  No  tenant  could  be  found 
who  would  be  willing  to  take  the  premises  aubject  to  the 
restrictions  imposed  upon  the  board.  The  purchase  ot 
these  lands  was  under  compulsory  powers  and  within  a 
restirioted  area,  and  is  no  test  of  what  an  ordinary  person 
would  have  to  give  if  he  were  free  to  choose  his  site. 
Further,  the  test  relied  upon  by  the  respondents  as  to 
what  a  contractor  would  charge  is  unfair.  The  bosrd 
can  borrow  at  three  and  a«haif  per  cent.,  and  that  is 
much  less  than  a  contractor  would  ask. 

They  cited  Beg  v.  Wed  Bromwioh  School  Board.  32 
W.  R.  866, 18  a  B«  D.  929 ;  ChorUon-upon^MeSloeh 
OverBeera  v.  Chorlhn  Union,  51  L.  J.  Q.  B.  458.  30 
W.  B.  Dig.  150;  Worcester  Corporation  v.  Droit  ciek 
Union,  25  W.  R.  336,  2  Ex.  D.  49;  Mersey  Docks  ▼. 
Llaneaian  Overseers,  83  W.  B.  97,  14  Q.  B.  D.  770; 
MHropolitan  Board  of  Works  v.  Wtit  Bam,  19  W.  B. 
246,  L.  B.  6  Q.  B.  193. 

Sir  F.  Herschdl,  Q.O.,  Poland,  and  Castle,  for  the 
respondents,  contended  that  the  test  as  to  ratiog 
premises  was  the  rent  at  which  they  might  be  supposed 
to  let  from  year  to  year.  In  this  case  there  was  found 
to  be  an  occupant  who  had  paid  for  their  erection  for 
the  purpose  of  using  them  for  a  definite  object,  and  it 
was  not  necessary  to  prove  that  a  pecuniary  benefit  was 
obtained  thereby.  The  only  cases  in  which  there  could 
be  said  to  be  no  beneficial  occupation  were  those  in 
which  land  was  subject  to  reetrictions  which  precluded 
it  from  being  used  for  any  purpose  that  was  profitable 
in  a  commercial  sense.  That  was  not  so  here.  If  the 
school  board  was  to  escape  rating,  local  authorities  who 
had  to  provide  workhouses  and  hospitals  ought  also  to 
escape.  It  would  be  absurd  to  exclude  the  only  persons 
who  would  be  likely  to  want  the  premises. 

Oavb,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  first  contention  of  the  appellants  is  tbA^ 
in  the  case  of  a  school  board,  you  ought  not  to  take 
into  account  the  rent  as  any  test  of  the  value  of  the 
occupation  where  there  happens  to  be  an  actual  tenancy, 
and  where  the  board  actually  pays  a  rent  to  some  laud- 
lord. 

It  appears  to  me  it  would  be  impossible  to  support 
that  contention.  You  are  to  see  what  the  premises 
might  be  reasonably  expected  to  let  at  from  year  to 
year,  and  you  find  a  tenant  actually  in  possession  paying 
a  certain  rent.  Now  if  he  pays  that  rent  for  one  y^ hc 
—that  is,  the  rent  for  which  it  is  let  that  year—wby  ar^ 
you  not  to  suppose  that  he  would  go  on  paying  that  rent 
in  the  future?  Of  course  it  may  be  showu  that  be 
would  not  do  so  in  consequence  of  rents  falling  or  of 
some  other  contingency;  but,  ordinarily  speaking,  the 
rent  which  the  tenant  actually  agrees  to  pay,  wbicb  i" 
a  rack-rent  where  there  is  no  premium,  and  where  he 
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I^if69  only  what  a  tenant  from  jeaz  to  year  ordinarily 
'^^fi  and  does  not  take  upon  himself  the  performance 
^  any  coienant — that  does,  generally  speaking,  repre- 
^nt  fairly  what  may  (be 'obtained  for  the  premises  in  the 
t^arket. 

That  being  so  yon  come  then  to  the  next  stage, 

3^bere  the  oconpier  owns  the  premises.    It  is  said  here 

*^Miat  you  ought  not  to  take  into  account  the  value  of 

Jfae  occupation  to  the  school  board,  because,  it  is  sug- 

Sested.  they  have  no  beneficial  occupation. 

There,  again,  I  am  unable  to  follow  the  argument. 
Vhai  is  the  difference  between  the  two  cases  P  There 
sre  two  buildings  of  the  same  kind  occupied  by  the  same 
persons,  in  the  same  place  and  for  the  same  purposes. 
fn  the  one  ease  they  are  owners,  in  the  other  they  are 
fcfae  occupiers  only.  The  oases  appear  to  be  identical, 
Azcept  ^t  there  is  greater  dliBculty  in  getting  at  the 
value  of  the  occupation  where  no  rent  is  actuc&y  paid. 
Tn  one  case  the  board  will  pay,  say  d61,000,  for  the 
premises ;  that  is  to  say,  it  is  worth  while  for  them  to 
pay  that  sum  as  rent  rather  than  to  buy  and  build  for 
^emaelTes.  In  another  case  they  buy  and  build,  and 
&t  coats  them  the  same  sum  yearly.  Why  is  the  rateable 
value  of  the  one  different  from  the  rateable  Talue  of  the 
other  P 

When  you  want  to  find  what  a  hypothetical  tenant 

will  giTe,  yon  must  not  take  the  case  of  a  man  who  does 

not  want  the  premises  for  the  use  for  which  they  are 

built,  but  who  wants  to  use  them  for  some  other  pur<^ 

poae,  unless  you  can  show  that  they  cannot  be  let  for 

the  purpose  for  which  they  were  built    Take  the  case 

^rith  which  we  are  all  familiar,  where  a  mill-owner  in 

I^ancashlre,  during  the  cotton  famine,  used  his  mill 

simply  as  a  warehouse  for  hia  machinery.    It  was  held 

that  he  was  properly  rated  at  what  a  tenant  would  give 

for  the  mill  as  a  warehouse  for  machinery,  that  being  the 

only  use  to  which  it  was  put.    But  suppose  if,  instead 

of  that,  the  man  had  gone  on  running  the  mill,  would 

it  have  been  any  answer  if  he  had  said,  *'  You  must  rate 

me  as  if  it  were  a  warehouse,  because  if  I  do  not  run 

thia  mill  I  can  get  no  other  tenant,  who  will  take  it 

except  as  a  warehouse."    The  answer  to  that  would  be, 

**  There  are  mills  which  are  at  the  present  moment  let, 

and  if  you  actually  use  your  mill  for  running  purposes 

joa  must  pay  according  to  that  Talue." 

Again,  it  is  a  common  enough  course  for  a  man  to 
buy  land  and  build  his  own  house,  but  when  he  does 
that  he  knows  that  it  is  common  enough  for  him  to 
calculate  a  percentage  on  what  he  has  given  as  the  rent 
at  which  he  sits.  That  does  net  represent  necessarily 
the  rateable  value,  because  you  have  other  houses  in  the 
neighbourhood  and  the  power  of  making  comparisons 
from  which  you  can  come  to  a  better  conclusion  as  to 
what  the  house  is  actually  worth  to  let* 

Now  it  is  said  that  there  are  some  dida  of  the  Judges 

in  the  Wut  Bromwkh  oa$e  which  are  opposed  to  the 

view  I  am  taking.    I  think  that  is  not  so.    In  that  case 

the  only  question  which  had  to  be  decided  was  whether 

the  schoolhouse  was  rateable  at  all.    No  questions  arose 

ae  to  the  principle  upon  whieh  it  should  be  rated.   Now 

it  was  quite  sufftdent  for  the  purpose  of  that  case  to 

show  that  there  was  some  benefit  which  might  be  made 

out  of  it*    In  the  present  case  the  respondents  suggest 

three  contentions  which  were  adopted  by  the  sessions. 

Their  first  contention  was  that  interest  on  the  cost  was 

a  test.    It  is  a  rough  test,  undoubtedly,  but  valuable  in 

some  cases  while  not  of  much  value  in  others.    If  the 

place  is  occupied  by  the  tenant,  the  rent  which  the 

tenant  pays  is  a  far  better  one*    If  the  place  is  unlet  it 

is  not  a  good  tot,  because  it  may  be  that  no  tenant 

would  be  found  to  give  anything  like  tliat  amount  as 

rent    But  if  the  place  is  occupied  by  the  owner  himself, 

then  it  is  in  some  sense  a  test  to  show  what  the  value  of 

the  oceopatlon  Is.    We  assume,  of  ooune,  the  case  of  a 

person  Uke  the  school  boaid,  who  is  deslious  of  occupy- 


ing the  necessary  buildings  at  the  cheapest  possible  rate 
which  is  compatible  with  efficiency,  and  if  he  finds  he 
can  build  at  a  cheaper  rate  than  he  can  hire  he  will  do 
so.  It  seems  to  me,  therefore,  that  thia  contention, 
though  a  rough  one,  is  primd  facie  evidence,  and  I  do 
not  understand  that  it  is  put  forward  as  anything 
higher. 

Then  the  second  contention  was  that  the  price  a  con* 
tractor  would  demand  ought  to  be  taken  into  consider- 
ation. Now  this,  undoubtedly,  is  further  off,  and  needs 
correction.  It  should  be,  not  what  he  woiUd  demand, 
but  what  he  would  be  likely  to  get.  If  there  had  been 
no  overbuilding  or  other  matters  of  that  kind,  the 
reasonable  expectation  of  a  contractor  might  be  a  rough 
test,  and  nome  primd  fade  evidence  not  altogether  to  be 
put  out  of  sight. 

The  third  contention  is  undoubtedly  vague,  and  does 
not  suggest  anything  on  which  we  coidd  xnake  a  calcola- 
tion.  But  I  think  that  the  other  two  contentions  are  a 
fair  test  in  the  way  I  have  put  it,  not  as  being  at  all 
conclusive,  but  as  affording  some  primd  facie  ground  to 
work  upon.  We  have  nothing  to  do  with  the  actual 
amount,  which  is  a  question  for  the  sessions* 

It  seems  to  me  that  the  sessions  have  not  gone  wrong 
on  principle,  and  that  the  order  must  be  upheld* 

Wills,  J.— I  am  of  the  same  opinion.  Our  diificulty 
in  the  present  case  arises  from  Its  not  being  easy  to  see 
what  the  sessions  actually  decided,  because,  if  the  language 
in  which  they  express  their  decision  were  taken  lite- 
rally, it  would  be  difficult  to  support  what  they  have 
done.  Each  of  the  three  methods  of  arriving  at  the 
rateable  value  proposes  a  test  which  is  to  some  extent 
inconsistent  with  the  others.  But  I  read  the  order  •• 
meaning  that  the  main  question,  whether  the  appellants 
ought  to  be  included  in  the  class  of  hypothetical  tenants, 
was  decided  in  favour  of  the  respondents,  and  In  coming 
to  that  decision  the  Justices  have  taken  into  account  thn 
considerations  suggested  to  them  by  the  respondents. 
That  main  question  underlies  each  of  the  contentiona  of 
both  parties. 

The  value  of  the  occupation,  it  seems  to  me,  is  the 
same,  whether  the  occupier  be  leaseholder  or  freeholder. 
The  liability  to  rating,  which  has  been  the  ground  o€ 
the  battle  in  most  of  the  cases  which  have  been  referred  to. 
being  once  estaUlshed,  the  statute  of  6  ft  7  WiU.  4,  e.  96* 
s.  1,  supplies  the  teat  according  to  which  the  value  is  to  b« 
calculated*  The  decisions  which  turned  upon  the  rate- 
ability  or  non-rateabJlity  of  the  subject-matter  to  be 
rated  do  not  seem  to  me  to  touch  the  question  I  have 
mentioned.  In  the  Wett  Bromwich  cue  the  reasoning 
upon  which  the  decision  of  the  court  went,  that  the 
school  board  were  to  be  rated  in  respect  of  the  piemisee 
of  which  they  were  occupiers,  supports  the  contention 
of  the  respondents,  because  it  is  dear  that  the  cocrt 
eonsidered  that  the  fact  that  the  school  board  was  itself 
the  tenant  of  the  property  was  a  oonclusive  answer 
to  the  argument  that  a  hypothetical  tenant  could  not  be 
imagined.  I  see  nothing  in  any  of  the  expresslone 
which  have  been  used  to  indicate  that  the  owner,  when 
in  occupation,  whether  it  be  a  pubUo  body  like  a  school 
board  or  an  individual,  is  to  be  assessed  on  different 
principles  from  the  occupier.  Such  a  distinetlon  would 
lead  to  endless  confusion. 

Judgment  far  the  appellants. 

The  school  board  appealed. 

May  14,  ll.—GharU$,  Q.G.,  MarrMt,  Q.C,  and 
Bamf  for  the  appellants. 

J  elf  Q*(7.,  and  OaiUef  for  the  respondents* 

The  followhig  cases  were  cited  in  addition  to  those 
referred  to  in  the  court  below  :—»•».  v,  Weli  Hiddlwea 
Waienvorki  Co.,  1  K  ft  B.  11^»  ^  'W.  u.  ^,V.T>^8-  *^  * 
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OovbtopAsp.   Lqmbqn  School  Boabd  V, 


OoioaTTD  or  St.  Liovabd,  Bmommxtaa.  Gooisi 


DewibuTff  and  Heekmondwike  WaierworJu  Board  ▼. 
PenisiaM  Union,  16  Q.  B.  D.  585;  Beg.  ▼.  South 
Biaffordihire  WaieruoorU  Co^  ante,  p.  242»  16  Q.  B.  D« 
359. 

Lord  EsRBR,  H.B.— In  thii  case  tbe  appellauti  have 
been  rated  and  tbe  Talue  of  the  premises  foand,  and  the 
main  and  real  question  raised  is  whether,  in  calculating 
the  gross  value  and  the  rateable  Talue,  you  are  to  take 
into  account  the  school  board  itself  as  one  of  the  hypo- 
thetical tenants.  That  is  the  only  question  of  prino^le 
before  the  court. 

The  argument  first  suggested  was  that  the  school 
board  was  not  rateable  at  all.  But  that  argument  was 
not  pressed.  The  property  in  the  hands  of  somebody  is 
an  assessable  property.  It  is  not,  as  in  some  other  casesi 
put  in  such  a  position  by  statute  that  it  could  not  be 
profitably  occupied  by  anybody.  A  school  board  is  not 
such  a  body  that  it  cannot  pay  vent ;  neither  is  it  such 
a  body,  as  I  understand,  that  it  cannot  recei?e  rent.  It 
is  impossible  to  say  that  this  property  is  brought  within 
the  doctrine  of  a  property  struck  by  the  statute  with 
what  is  called  sterili^.  It  is  a  rateable  property,  and, 
being  so,  the  school  board  is  such  a  body  as  can  be  rated 
in  respect  of  the  occupation  of  it. 

How,  then,  ought  the  school  board  to  be  rated  in 
leipect  of  this  pcopeity,  and  how  ought  its  Talue  to  be 
ascertained  f  We  are  now  put  upon  a  peculiar  mode  of 
aecertafadng  the  nteable  Talue.  We  are  not  to  aek  what 
ia  a  fair  rent  to  be  paid  by  the  aetual  occupier,  or  the 
actual  rent  paid  by  him  ;  but,  by  the  statute,  we  are  to 
find  out  the  annual  rent  which  a  tenant,  not  the  tenant 
to  be  rated,  might  reasonably  be  expected,  tiJdng  one 
year  with  another,  to  pay  for  the  pramises  i  and  this  is 
to  hciappU«d,  whether  the  person  to  be  rated  is  only  a 
tenant  occupier  or  whether  he  is  the  owner  in  occupa- 
tion  and  not  a  tenant  at  all.  That  being  the  mode  of 
assessment,  it  seems  to  me  to  be  equlTslent  to  saying 
that  you  are  to  look  at  all  possible  tenants.  The 
phrasecdogy  doee  not  exolude  any  tenant,  and,  there* 
fore,  not  the  actual  tenant,  if  there  is  one»  in  occupa- 
tion; and*  if  the  owner  is  in  occupation,  it  does  not 
esalnde  him  from  consideration.  A  school  board  may 
be  •  tenant.  If  you  haTe  a  body  which  by  statute 
^icTer  can  be  a  tenant^  that  body  naturaUy  could  not 
be  taken  Into  ccnsldafation;  but  the  moment  you  huTe 
got  a  body  which  may  be  a  tenant,  you  haTe  no  sight  to 
exclude  that  body  9m  a  hypothetical  tenant  more  than 
any  other.  If  the  statute  which  constituted  school 
bcaidi  had  said  that  they  could  not  be  tenants,  they 
ought  to  be  eouliided.  But  it  has  done  nothing  of  the 
kind,  and  so  they  ought  nol  to  be  rejected. 

Then  it  is  said,  as  I  undesstood  tbe  argument,  that, 
becanae  a  school  boatd  can  obtain  no  beneficial  interest 
from  a  tenancy,  tf^y  ncTer  would  ask  to  be  a  tenant. 
That  is  tree  in  one  sense,  but  they  are  a  body  which  has 
a  duty  to  perform,  and  which  duty  may,  In  some  oases, 
induce  or  eren  force  them  to  be  tenants.  It  oannot  be 
said,  as  a  matter  d  hiw,  that»  because  they  will  obtain 
no  benefit  from  the  tenamqr,  therefore  it  is  impossible 
that  they  Cfer  can  be  tenants.  Therefore,  they  are  pos- 
sible tenants,  and  cannot  be  excluded  i^en  one  has  to 
consider  what  lint  a  tenant  might  reasonably  be  expected 
to  giTe.  It  follows  that  it  would  be  wrong  to  exclude 
a  school  board  •from  tbe  list  of  possible  hypothetioal 
tenants  when  thoy  are  about  to  be  rated,  whether  they 
are  tenants  in  occupation  or  owners  in  occupation. 

That  seems  to  me  to  be  tiie  real  point  of  principle  pot 
before  ns  and  intended  to  be  argued ;  but  the  case  un- 
fortunately says  that "  the  court  followed  the  aMthode 
suggested  by  the  respmidents  as  fair  teets  upon  which  to 
arriTc  at  the  giom  and  rateable  Talue.'*  HMr  we  haTe 
three  teats  glTcn,  one  Mng  the  contracteii'  teat.  If 
the  queation  were  raised  whether  that  teat  could  be 
^ised  in  any  way  it  would  present  apparently  consider** 


aUe  diificttlty.    If  it  were  said  to  be  a  1 
to  be  acted  upon  so  as  to  glTS  the 
which  a  contractor  would  require,  I 
much  whether  that  could  be  right    But  if  i 
said  is  that  it  may  be  used  as  cTidenoe  to  ( 
sum  a  contractor  might  denmnd  as  rant,] 
that  it  might  not  be  given  hi  eridenoab  i  ' 
not  at  all  mean  to  decide  that  it  is  right 
as  the  question  ia  not  before  us.    We  fiod  J 
one  paragraph  of  tiie  case  that  **  if  the  pi 
not  the  freehold  of  the  appellants,  bat 
built  and  offered  to  the  appellants,  the  rent  \ 
owners  might  reaeonably  expect  to  ohtiii  1 
taken  to  be  the  rateable  Talue,  support  As  i 
tiie  court— namely,  d61,100  rateable  Tshis." 
doubt,is  fbundedon  this,  that  the  court  dil ^ 
consideration  the  fact  that  a  poaslUe  t 
board  with  the  same  wants  as  this  sdieoll 
asBuming  them  to  be  light  in  tskmg  thit 
sideration,  then  that  Is  a  (right  mode  of 
rateable  Talue.    It  would  be  tiie  rent  whkh  i 
mi^t  reaeonably  expect  to  got  from  a1 
snch  a  tenant  as  the  school  board.    Ho 
found  with  that,  but  it  lavvea  unsolved 
whether  it  is  right  to  recelTe  in  CTidence  or  t 
wholly  and  entisely  the  second  tost.    Oa  ' 
no  opinion  on  this  oooasien.     I  thinly 
Judgment  ought  to  be  supported  and  tto  i 
miased. 

Bowmr,  li. J.— The  real  and  only  qu 
to  be  raised  is  whe^ier  the  adhool  board  ii  | 
duded  from  the  dam  of  hypothetical 
arc  calculating  the  rateable  Talue  of 
doee  that  enbmisslon  mean  f    To  aee  what  it  | 
mustgo  baokto  thcAotof  PtarliaaMnt, i 
do  S0|  the  queation  osasos  to  be 
atmoq^heio  of  mystery  which  ia  always  i 
you  deptft  fiom  the  languago  of  the 
yourself  to  the  Idea  of  a  hypothaticall 
tioned  in  the  Act    Both  the  (general 
Wm.  4,  0.  96)  end  the  Act  under  which  i 
caee  nieea  (32  k  88  Vict  c.  87,  s.  4)  T 
are  to  arriTO  at  the   rateabto  Talue  of 
estimating  the  rent  at  which  ttiey  mi|M 
expected  to  let  from  year  to  year.    That 
ably  ei^ected  to  let  to  a  petaon  who 
The  question  is  raised  whether  we  coght  toi 
school  board  from  the  field  of  poasfUe 
asks  oneeelf  the  qneetion  whether  you  i 
expect  to  let  them  to  a  aehool  ^ 
The  property  la  a  aehool,  and  how  can  yoi  i 
one  competitor  who  would  bm 
property,  and  for  whose  occupation  it  is  I 
adaptedP    II  is  rldioulons  to  anppc 
determine  the  rateable  Talue»  first,  UBoa  s  I 
that  the  one  pereon  who  wants  tim  | 
be  the  peiaon  who  usee  them ;  and,  eeooadly,! 
that  the  real  Talua  to  him  of  the  prsntistfisl 
one  Talue  you  am  ncTor  to  take  into  < 
strange  exdusion  la  put  on  the  ground  tbit  J 
no  profit  out  of  tbe  preaslses.    I  ask^i'  ' 
oan  that  make,  prorided  the  board  want  I 
pay  for  them  P  and  aa  econ  ae  you  know  I 
them,  you  know  that  they  wfll  pay  lor 
criterion  aa  to  whether  premieee  ars  Tsla 
whether  there  is  anyone  who  wfil  take  ttssi* 
rock  may  be  TaluaUe  if  anyone  will  tsbs  it  r 
it,  and  it  could  not  be  said  to  be  ateiils  ia  i 
It  is  also  sdd  that  the  bonrd  ought  to  "^ 
becanae  there  are  acme  iaulils>lims  as  to  cM 
should  pot  a aohoci,  and  aa  towfaatkfaidof  i 
shouidbc.    laskagafamrimthaM  wstodsi 
aa  long  aa  the  bcaid  want  tksM  pnaiMs  Si 
by  neeeesity  and  duty,  i«to  tiw  idl  d  ] 
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V^^Hon  P  The  easa  teems  to  me  to  be  perfectlj  plain  in 
-M)olple,  and  ought  to  be  decided  on  the  ground  I  have 
4ir^ed. 

As  to  the  other  qnestions  raised,  I  desire  to  abstain 
from  uttering  a  word  upon  them  until  the  questions  are 
raised  in  eome  future  case.  We  haTe  the  materials  for 
knowing  how  the  figure  of  £1,100  was  arrired  at,  and 
the  principle  is  a  sound  one— Tiz.,  the  court  has  calcu- 
lated what  these  premises  might  reason ablj  be  expected 
to  lei  for  from  year  to  year,  indnding  the  possibility  of 
a  school  board  wanting  them. 


Fet^  Ii.J. — ^I  am  entirely  of  the  same  opinion.  It 
ssems  to  me  that  the  difficulty  arose  from  not  referring 
to  the  Act,  but  going  to  expressions  used  in  Taiious  cases* 
Kow  the  Act  which  we  ha?e  to  oonslder  (88  k  83  Yiot 
e.  96)  by  section  4  defines  gross  value,  and  the  deaeiiption 
fheie  refers,  as  it  seems  to  me,  to  any  tenant,  and  it 
itferft  to  the  annual  rent  which  any  tenant  might 
nawnably  be  expected  to  pay  to  any  landlord  for  the 
prsmisee  In  question.  It  is  said  that  a  sehooi  boaid 
ought  to  be  excluded  from  the  hypothetitial  tenants  you 
sie  to  consider,  though  it  ia  an  actual  oooupier,  and  the 
mHy  reason  giren  for  this  exclusion  ia  because  they 
■lake  no  profit  out  of  it,  and  so  they  ought  not  to  be 
dsemed  hypothetical  tenants.  It  seems  to  me  that  you 
Bight  Just  as  well  say  that  a  man  who  oecnpies  a  hoose^ 
act  for  the  purpose  of  making  profit,  but  for  the  oomloit 
of  himself  and  his  family,  is  not  a  hypotbetioal  tenaat. 
The  roal  way  in  which  this  question  of  sterility  has  been 
faitroduced  into  this  section  is  this :  Taking  proper^ 
of  an  ordinary  character,  the  reason  why  rent  may  be 
reasonably  expected  for  it  is  that  there  will  be  a 
beneficial  ownership  of  it  in  the  hands  of  a  penon  who 
tskes  it.  Therefore,  it  has  been  said  that  whete  the 
property  will  produoe  nothing,  you  oannot  reasonably 
•xpsot  that  anyone  will  pay  any  rent  for  it.  But  it 
does  not  follow  that,  because  it  produces  no  aotnal 
hMome  in  the  hands  of  its  present  tenant,  therefore,  no 
lent  can  reasonably  be  expected  to  be  obtained  for  it. 
A  good  illustration  of  the  fallacy  of  that  aigument  oooors 
fa  the  present  case,  where  this  school  board  have  a 
school  which  they  desiie,  and  they  mi^^t  reasonably  be 
expected  to  pay  a  large  rent  for  it,  though  they  make 
no  profit  out  of  it  in  their  own  hands.  The  seotion  has 
nothing  to  do  with  the  object  for  which  a  tenant  may 
take  it  The  only  question  is,  is  there  a  tenant  who  may 
reasonably  be  expected  to  take  It  from  any  motive,  for 
profit,  for  duty,  £rom  ouriosity,  for  his  own  oomforti  or 
from  any  other  motive  P  With  those  motifes  the  seotion 
has  nothing  to  do.  You  have  only  to  inquire  whether 
there  is  any  reasonable  expectation  that  a  tenant  can  be 
foondf  and  what  is  the  annual  rent  which  may  reaeonablj 
be  expected  to  be  paid  by  him.  Then  it  is  said  that  the 
conclusion  has  been  arrived  at  by  tests,  some  of  which 
ars  Inaccurate  and  untrue.  Three  tests  were  suggested. 
They  produoe  a  rateable  value  of  £1 ,150.  But  there  was 
another  mode  of  arriving  at  the  value  which  produoed 
another  result— viz.,  £1,100— and  that  mode  is  stated  in 
the  case.  According  to  that  statement  the  court  has 
taken  the  right  mode  of  prooeeding«  and  has  inquired 
what  was  the  rent  which  a  tenant  might  reasonably  be 
sxpected  to  pay  for  the  property.  That,  the  court  sayS| 
supports  their  finding.  That  being  so,  we  may  omit 
from  our  consideratioa  all  the  other  suggestions  which 
may  have  operated  upon  the  court,  I  express  no  opinion 
upon  the  other  subordinate  modes  which  are  not  really 
before  us.    The  appeal  must,  therefore,  be  dismissed. 

Appeal  diimiBud, 

Solicitors  for  the  appellants,  Gedgi^  ICirhy^  ^  MilUtt, 

fiolkUon  for  the  respondents,  JlOWLot/mr,  A  MUh. 


From  Q.  B.  Div. 


Beg.  v.  EasEX.  (a.) 


April  5,  6. 


Land$  ClauiH  Consolidation  Ad,  1845  (8  Ftd.  e. 
18),  M.  49,  63 — Land  iaktn  for  Hwage  farm'^-'Oom'' 
ptnsation  in  respect  of  land  of  same  otoner  adjoining 
hut  not  contiguous. 

Certain  land  of  A.^let  on  huilding  leases,  toas  taken 
for  a  sewage  farm  under  statutory  powers  incorporating 
tTie  Lands  Clauses  Consolidation  Act,  1845.  Certain 
other  land  belonging  to  A»,  also  laid  out  for  huilding 
purposes,  adfacent  to  the  land  taken  hut  separated  from 
ithf  a  snudl  strip  of  land  in  which  A,  had  no  interest, 
VKis  depreciated  in  value  hy  reason  of  the  construction 
of  the  sewage  works. 

Held,  that  A,  oould  not  reootfor  compensation  in 
respect  of  the  depreciation  of  such  adjacent  land. 

In  re  Stockport,  Tlmperley,  and  Altrincham  Bailway 
Co.,  38  L.  J.  Q.  B.  251,  discussed  and  ditUnguuhed. 

Judgment  of  the  Queen's  Bench  Division  {reported  33 
W.  B.  214, 14  Q.  B.  D.  753).  rouersed. 

Appeal  from  the  Queen'e  Benoh  Divlafen  disohaiging 
a  rule  for  a  writ  of  certiorari  to  bring  up,  for  the 
purpose  of  quashing  it,  on  the  gioond  of  excess  of 
Jnrisdietion,  mn  Jnquisltlon,  veidift,  and  judgment  taken 
before  the  Sheriff  of  Middleeex,  touehlng  a  daim  to 
oompensation  by  T.  0.  Oowper  Sieex  ler  the  puvohaee 
by  the  Aeton  Local  Board  of  his  interest  in  certain 
lands,  and  for  damage  sustained  or  to  be  sustained  by 
reaeon  of  the  injnrloasly  affecting  of  his  other  lands  by 
the  6Ksi«ise  of  the  statutory  powers  of  the  board. 

By  a  provMonal  order  of  the  Local  Qovemment 
Board  In  1881,  eonflrmed  by  statute,  the  Acton  Looal 
Board  were  empowered  to  take  oertain  lands,  the  prop* 
erty  of  the  claimant,  Eesex,  under  the  Lands  Glauses 
Oonsotidatlon  Aot  for  the  pnrpoee  of  making  a  sewage 
farm.  The  land  taken  was  about  five  acres  let  en  bnlld« 
ing  leaaes  f<>r  ninety-nine  years.  The  claimant  took 
pMceedlags  under  the  Lands  dausee  Coneolidattou  Act, 
1845,  claiming  compensation  for  his  intereet  in  the  land 
taken,  and  also  for  the  depreciation  in  value  of  other 
land  belonging  to  hfm,  which  was  also  intended  to  be 
used  as  buUding  land,  by  the  exercise  of  the  statutory 
powers.  The  land  taken  was  physically  separated  from 
the  other  land  alleged  to  be  depreciated  in  value,  one 
part  being  separated  ttom  It  by  a  railway,  and  the  other 
part  being  near,  though  not  contiguous,  to  it;  but 
evidence  was  given  that»  even  in  the  absence  of  any 
nuisance  arising  fiom  the  sewage  farm,  the  land  wee 
depreciated  in  marketable  value  by  reason  of  the  sewage 
works. 

The  claim  was  heard  before  the  under-sheriff  and  a 
Jury,  when  the  Jury  awarded  £8,737  for  the  land  taken 
and  £4,000  for  the  depreciation  of  the  other  land.  The 
Queen's  Benoh  Division  held  (33  W.  B.  214, 14  d  B.  D. 
753)  that  the  claimant  was  entitled  to  compensation  in 
respect  of  this  latter  olalm,  and  discharged  the  rule. 

The  Acton  Looal  Board  appealed. 

Sir  IL  Wehttef,  Q.C.,  and  PoRard,  for  the  appellants. 
•^The  compensation  claimed  Is  In  respeet  of  the  user  of 
the  land  for  the  sewage  works,  and  so  is  Inadmissible  : 
ffammersmiUh  Railway  Co,  v.  Brand,  18  W.  R.  12, 
L.  R.  4  H.  L.  171.  The  claim  here  Is  In  respect  of  land 
not  taken,  and  the  mere  fact  that  some  other  land  of  tho 
claimant  separated  from  the  land  In  respeet  of  which  the 
dalm  Is  made  hae  been  taken  cannot  confer  a  right  to 
oompensation.  The  cose  relied  on  by  the  claimant  is  In 
re  atockpori,  de,,  Railway  Co,,  88  L.  J.  Q.  B.  251.  But 
tiiat  ease  has  been  doeibted— amongst  others,  by  Lord 
Ohelmefotd  In  CUtye^f  Glasgow  Union  iMtooy  Co,  v. 
Hmntor,  L.  B.  2  H.  L.  flc.,  tt  P-  82^^^4  putf^  to  be 

(•.)  Reported  by  ^^  f.  »*««»  ^^^^h^^^i^i^^'^' 
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oYerrnled.  Bat,  if  not,  there  Is  a  dear  distinction 
between  that  case  and  the  present,  for  there  the  mill  was 
on  land  part  of  which  was  taken  for  the  railway,  and  so 
there  was  actual  severance.  The  words  in  section  63  of 
the  Lands  Olaoses  Act,  1845,  "  or  otherwise  injuriouolj 
affecting  such  other  lands,"  mean  the  land  scTered. 
Here  there  was  no  severance,  as  the  property  was  already 
separated  from  the  land  taken  by  a  railway  at  one  place, 
and  by  land  belonging  to  a  third  person  at  another  place. 
Mere  unpleasantness  or  inconTeuience  gives  no  right  to 
compensation. 

They  also  dted  Duke  of  Bucdeuch  v.  Metropolitan 
Board  of  Works,  L.  K.  5  H.  L.  418;  Caledonian  Bail- 
way  Co  T.  Walker's  Trustees,  30  W.  R.  569,  7  App.  Oas. 
259 ;  and  Be  Penny,  5  W.  B.  612,  7  E.  &  B.  660. 

C.  H.  Anderson,  Q.C.  {E.  Clarke,  Q.C.,  with  him), 
for  the  respondent,  Essex. — ^In  Hunter's  case,  as  pointed 
out  by  Lord  Chelmsford  in  TJie  Duke  of  Buceleueh'i 
case,  no  land  was  taken  by  the  railway  company  con- 
nected with  the  lands  alleged  to  be  injured  ;  and  Lord 
Chelmsford  goes  on  to  say  that  he  does  not  see  why,  if 
lands  of  the  daimanti  had  been  taken  for  the  railway 
company,  a  daim  for  compensation  might  not  have 
sucoessfuUy  made.  There  no  part  of  the  daimant'i 
property  had  been  injured  by  anything  done  on  his  land 
over  which  the  railway  ran.  The  Stoekport  case  is  in 
point.  In  Bolt  ▼.  Gaa  Light  and  Coke  C7o.,  L.  B.  7  Q. 
B.  728,  21 W.  B.  Dig.  126,  there  does  not  seem  to  have 
been  any  severance.  The  Judgment  turned  on  the  fact 
that  the  land  was  hdd  with  the  land  taken,  and  so  there 
was  a  right  to  compensation  under  section  49  of  the 
Lands  Olausea  Act,  1845.  Though  the  Stockport  case 
has  been  discussed,  it  has  never  been  overruled,  and  it 
had  been  approved  by  Montague  Smith,  J.,  who  deli- 
vered  the  Judgment  of  himsdf  and  Willes  and  Brett, 
JJ.,  in  The  Duke  of  Bucdeuch's  ease  in  the  Exchequer 
Chamber,  L.  B.  6  Ex.  221,  18  W.  B.  C.  L.  Big.  66, 
and  by  Hannen,  J.,  in  giving  his  opinion  to  the  House 
of  Lords  in  the  same  case.  The  land  here  is  *'  held 
with"  the  land  taken  within  section  49  of  the  Lands 
Clausee  Act,  1845. 

Pollard,  in  reply.— The  land  alleged  to  be  injured 
mist  be  ''hdd  with''  the  lands  taken  within  the  mean- 
ing of  section  49  in  the  sense  of  continuity  of  user,  so 
that  when  part  of  the  land  is  taken  there  is  a  severance. 

He  cited  Macey  v.  The  Metropolitan  Board  of  Works^ 
12W.  B.  619. 

Lord  EsHBR,  M.B.— The  difficulty  In  these  oases,  in 
my  opinion,  arose  when  the  courts  placed  upon  the 
words  "injariously  affecting"  the  meaning  which  they 
did ;  and  I  follow  the  reasoning  of  Lord  Westbury, 
when  he  said  that  the  liraited  construction  put  upon 
those  words  caused  all  the  difficulty  In  these  cases.  But 
we  are  bound  by  the  dedsion  of  the  House  of  Lords 
with  regard  to  the  construction  of  those  words,  and 
therefore  it  is  only  a  peculiar  injury  which  causes  lands 
to  be  injuriously  affected  wiftiin  the  meaning  of  the 
Lands  Clauses  Consolidation  Act.  There  are  certain 
things  which,  if  done  upon  land  not  belonging  to  the 
claimant,  although  they  affect  the  value  of  his  Imd,  do 
not  injnrioudy  affect  it  within  the  meaning  of  the 
statute*  But  in  the  Stockport  case  it  has  been  held  that, 
if  part  of  the  daimant's  land  is  taken,  then  the  same  thing 
which  would  otherwise  not  injurioudy  affect  the  land  in 
respect  of  which  the  daim  is  made  becomes  an  InjuiloaB 
affecting  of  that  land  by  reason  of  part  of  the  claimant's 
land  having  been  taken.  That  is  put  on  the  ground  that,  if 
there  were  no  statute  authorising  the  taking  of  the  l«id« 
an  action  of  trespass  would  have  lain,  in  which  the 
plaintiff  could  have  recovered  damages  exceeding  the 
mere  value  of  the  land  taken— namdy,  for  the  injury 
to  the  other  part  of  the  plaintiifs  land.  Now,  if  com- 
pensation is  to  be  given  on  the  same  basis  as  in  an 


action  of  trespass  where  there  had  been  no  i 
where  the  trespass  is  a  continuing  one,  then  1 
claimant  might  recover  for  the  continuing^ 
other  parts  of  the  same  property.     Bat  I 
that  the  compensation  under  the  Lands 
to  be  measured  by  the  damages  recoverable  ii 
for  a  continuing  trespass.      Compensation 
Ijands  Clauses  Act  is  based  on  this,  that  tii 
is  selling  his  land,  and  he  is  to  get  i 
because  h^ls  compdled  to  sell.     A  vendor  i 
a  larger  price  for  some  portions  of  his 
other  portions.    For  instance,  a  man  would  not  s 
of  his  lawn  or  garden  for  the  same  price  as  1 
other  side  of  a  wood,  or  a  mile  or  so  awij  I 
house.    He  would  not  sell  the  land  and  get  c 
tion  in  respect  of  the  injury  done  to  his  house  a 
he  would  get  more  lor  the  land  he  was  sellhig. 

If  that  is  the  true  view  of  the  matter,  my  (, 
the  Stockport  case,  which  has  been  diseunsd  i 
over  again,  has,  in  consequence  of  that  diseasrio^^ 
from  what  it  was  when  I  concurred  in  the  J«~ 
Montague  Smith,  J.,  in  the  Duke  of  f     ' 
the  Exchequer  Chamber.    That  case  raises  \ 
pears  to  me,  extraordinary  propodtion,  that^f 
thing  authorised  by  the  statute  is  done  Just  i 
border  of  the  daimant's  land,  that  does  not  I 
affect  his  land  within  the  meaning  of  the  ^ 
Act,  yet  if  a  few  feet  of  the  daimanf  s  ^ 
taken,  then  that  the  same  constraofelon  of  \ 
oonddered  as  injuriously  affecting  the  msfai  ] 
daimant's  land  because  a  small  portion  of  I 
been  taken.    To  press  the  matter  to  its  T 
assuming  the  claimant's  land  is  one  contl 
the  construction  complained  of,  it  may  be  ffsX 
something  of  that  nature,  and  for  which  f 
taken,  is  at  one  end  of  the  daimant's  land  be 
and  the  promoters  take  a  piece  of  the 
the  other  end  of  the  plot  with,  it  may  be,  a  i 
vening,  then,  because  the  piece  of  land  at  the  b 
wood  has  been  taken,  the  construction  of  the  i 
outside  the  other  end  of  the  daimant's  land  f 
affects  the  claimant's  land.    I  confess  I 
the  reasoning  which  would  lead  to  so  strange  a  s 
Therefore,  if  it  were  open  to  me  to  do  so»  1 1 
prepared  to  overrule  that  ease. 

But  supposing  we  cannot  overrule  it, 
extend  it  P   That  case  has  been  frequently  ( 
has  never,  so  far  as  I  know,  been  expresdjll 
In  that  case  a  portion  of  a  continuous  j^ece  of  I 
as  one  portion  of  land  was  taken,  and  than  \ 
anybody  dse's  property  in  which  the  dafmssf  1 
interest  intervening  between  the  piece  of  land  (^ 
the  land  in  respect  of  which  compensation  vie  < 
The  question  arises  whether  that  case  is  to  be  r 
to  a  case  where  a  part  of  the  claimant's  Isotf ' 
wholly  separated  from  the  land  in  respeot  fA  ^ 
claim  is  made,  and  whether  we  are  to  bold  Ml 
part  of  his  land  is  taken,  the  claimant  hasa  i'  "" 
pensation  under  the  stotuto  for  the  injoiy  ^ ' 
not  taken  but  alleged  to  be  ''injnriousljf'  '^ 
that  were  so,  the  owner  of  a  large  intervsntagi 
which  was  injured  much  more  than  the  Isadi*! 
of  which  the  daim  was  made,  would  get  no  c 
at  all,  while  the  claimant  would    get 
because  a  small  piece  of  his  land  was  taken,  < 
from  the  land  in  respect  of  which  the  daim  fV  ■ 
such  intervening  property.    I  think  that  tbe  r 
case  ought  not  to  be  extonded. 

This  case,  therefore,  is  not  governed  1>7  ^ ^| 
cose.  There  is  here,  intervening  between  tb<»j 
and  the  land  in  respect  of  which  compensation  tf  e^ 
a  raQway,  which  bekmgs  to  the  raUwayoonpv 
over  whidi  the  claimant  has  no  intsreit  I^^ 
valid  distinction  between  that  case  and  tUfc  ^ 
in  my  opinion  the  Stockport  cose  is  iHioll;  vn>( 
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•ame  that  it  i«  a  esae  Dot  to  be  overraled,  bat  it  is  not  to 
be  fztendad  to  this  caae  which  diffen  from  it  iii  a  material 
partionlar.  I  think  that  this  appeal  ought  to  bo  al- 
lowed. 

LixDLET,  L.J. — This  is  a  ease  of  some  diffloultj.    The 
two  piecea  of  land  do  not  phy  si  sally  abut  on  each  other, 
beiDg  separated   hy  the  railway  and  another  strip  of 
lind.    The  piecea  of  land  were  not  held  together  in  any 
sense,  except,  perhaps,  under  the  same  title.     The  local 
board  took  one  piece  for  sewage  works,  and  the  question 
is  whether  Mr.  Essex  is  entitled  to  any  compensation  in 
nspeet  of  the  diminution  in  lalue  of  the  other  piece. 
If  we  look  at  the  sections  of  the  Lands  Clauses  Act,  it 
seems  to  me  that  Kr.  Essex  has  some  difficulty  in  bring- 
ing himself  within  those  sections.    Section  49,  which 
would  be  the  aeotion  applicable  to  this  case,  pro^dea 
tiiat  where  the  inqniry  reletes  to  the  value  of  lands  to  be 
poxdiased,  and  also  to  compensation  claimed  for  injury 
done  or  to  be  done  to  the  lands  held  therewith,  the  Jury 
ihsll  dellTer  their  Terdiot  separately  for  the  land  taken 
sad  for  the  anm  to  be  paid  for  the  damage  to  be  sus- 
tained by  the  owner  of  the  lands  by  reason  of  the  sever- 
iDg  of  the  lands  taken  from  the  other  lands  of  such 
owner.    As  zegaxds  the  land  on  the  other  side  of  the 
Esitway  there  haa  been  no  se?erance  in  this  case.    Then 
the  aeetion  goes  on,  '*  or  otherwise  injnrlonsly  affecting 
rash  lands  hj  the  exercise  of  the  powers  of  this  or  the 
ipedal  Act»  or  any  Act  incorporated  therewith."    ''  Such 
linds  "  are  the  lands  preTiously  spoken  of,  the  lands  of 
file  owner  irom  which  something  has  been  scTored.    I 
do  not  think  that,  on  the  tme  construction  of  that  section, 
Vz.  Ssaex  can  claim  this  £4,000,  there  having  been  no 
I    iSTeranee.    la  there,  then,  any  decision  under  the  Act 
which  will  entitie  him  to  this  £4,000  P    Tt  is  very  doubt- 
iol  whether  the  Stockport  case  is  or  is  not  good  law.    I 
flsd  it  very  difficult  to  reconcile  the  reasoning  in  it  with 
that  in  the  other  cases  on  the  subject.     But  that  case 
bs  stood  for  a  good  many  years ;  it  has  been  criticized, 
kat  not  oTerrnled,  and  I  will  take  it  as  good  law.    In 
ftst  case  there  had  been  severance.    The  land  taken 
WIS  severed  from  the  larger  portion  of  what  had  been  the 
Mma  piece  or  the  aame  property  hitherto  held  together. 
TiMie  waa  no  phyaical  distinction  between  the  two. 
When  it  hae  been  attempted  to  extend  that  case,  the 
Attempt  has  always  failed.    We  are  asked  to  extend 
that  case  to  a  case  where  there  has  been  no  severance, 
•nd  we  must  decline  to  do  it.    The  claimant,  therefore, 
bas  not  brought  himself  within  the  words  of  the  Act,  or 
vithin  the  decision  in  the  Stockport  case.    In  my  opinion 
tbe  Queen's  Bench  Division  did  not  attach  sufficient 
v^ht  to  the  fact  that  there  had  been  no  severance  in 
this  case. 

Iapbs,  LJ.— This  case  raises  the  important  question 
whether,  when  land  has  been  taken  under  compulsory 
powers  and  other  land  belonging  to  the  same  person  has 
heen  depredated  in  value  by  reason  of  the  coastmotion 
o(  the  works,  where  there  has  been  no  severance,  com- 
penmtion  can  be  gmnted  for  sneh  depreciation  in  value. 
U  it  could,  there  would  be  the  anomaly  that,  as  regards 
V'operty  further  away  from  the  works  in  question,  oom- 
Pc&ntion  could  be  granted,  becauae  a  pieoe  of  land  of 
the  same  owner  had  been  taken;  while,  aa  regards 
Property  nearer  to  the  works,  but  belonging  to  another 
P^non,  which  would  be  more  depreciated  in  value,  no 
^inpnuation  could  be  given.  I  do  not  think  that  the 
ofocApoff  ooM,  or  the  true  conatruotion  of  the  aeotiona  of 
the  lAnda  Qauaea  Act,  compel  ua  to  arrive  at  auch  a 
oonelnsion.  The  Stockport  can  is  dearly  distinguish-' 
Ijhle,  on  the  ground  that  there  was  a  severance,  while 
h«re  there  is  none.  That  case  does  not  assist  the  appel- 
lant's contention,  and  I  do  not  think  it  ought  to  be 
*<tanded«  Aa  to  the  oonstmotlon  of  the  sections,  it 
*^^  to  me  that,  under  section  68,  oompenaation  for 
>>>jQriiMisly  afleotliig  other  lands  arises  only  when  the 


land  taken  is  severed  from  the  other  land,  and  section 
49  and  the  other  sections  do  not  militate  against  this 
view,  but  rather  assist  it.  The  appeal  must,  therefore, 
be  allowed. 

Lord  EsHBR,  M.B.— I  forgot  to  mention  the  other 
point  raised,  that  the  injury  would  be  caused  by  the 
subsequent  user  of  the  land,  which  would  fall  within  the 
second  part  of  the  decision  in  HamitMrBmith  Railway 
Co.  V.  Brand.  We  are  all  of  opinion  that  the  injury 
would  have  been  done  by  the  original  construction  of 
that  which  was  authorised  by  the  Act,  and  our  Judgment 
must,  therefore,  be  put  exdusivelyfupon  that  basis. 

Appeal  allowed. 

Solidtors  f6r  the  appellants,  HdmUy  A  EdrntlUy. 

Solidtors  for  the  respondent,  Hedges  4  Brandreih. 


Ktgt    ttouxt   of    9u0tuf. 

Chan.  Div.1  n-.-  ir   17 

V.CB.      J  May  15,17. 

Masxot  v.  Spickb.  (a.) 

Pradko^-InterrogaJUma— Leave  to  ddivof'^SMemeni 
to  he  fumUhedr^&pedftc  fcfm  of  intorrogatoriee  not 
required  and  not  to  he  dealt  with-^E.  8.  (7.,  ord.  81, 
rr.  1,  2,  3,  6,  7. 

On  a  Bummone  for  leave  to  interrogate  under  ord.  81, 
r.  1,  the  applicant  must  furnish  some  statement — not 
necetsarily  a  written  statement — of  the  reason  he  had  for 
interrogating  and  of  tJie  general  scope  of  the  proposed 
interrogatories.  But  it  is  not  the  duty  of  the  Judge  or 
chief  aerk,  on  a  summons  for  leave  to  interrogate^  to 
require  specifie  interrogatories  to  he  put  into  unriting^  or 
setHe  the  specifie  form  of  interrogatories. 

Hall  V.  LUrdet,  W.  ^.,  1888,  pp.  165, 175,  194,  and 
Swabey  v.  Dovey,  ante,  p.  510,  approved  of. 

Adjourned  summons. 

This  was  a  summons  by  the  plalntift  for  leave  to  deliver 
interrogatories.  The  action  waa  for  an  injunction  to 
restrain  the  defendants  from  carrying  on,  or  permitting 
to  be  carried  on,  the  trade  or  business  of  an  hotel  on 
the  premises,  3,  4,  5,  6,  and  7,  Cromwell-gardens,  or 
from  using  the  same  other  than  as  private  dwelling- 
houses. 

The  plaintiff  was  lessee  from  one  John  Spicer  of  the 
house.  No.  8,  Cromwell-gardens.  John  Spicer  had 
acquired  the  fee  in  the  seven  houses,  Nos.  1  to  7,  Ccom- 
well-gardens,  from  the  Exhibition  Commissioners,  and 
each  of  the  convdyanoes  to  Spicer  was  alleged  to  contain 
a  covenant  not  to  carry  on  any  trade  or  business,  but 
to  use  the  same  as  a  private  dwelling-house  only,  and 
not  to  do  or  suffer  any  act  or  thing  which  might  disturb 
or  annoy  any  owner,  tenant^  or  occupier  of  aay  part  of 
the  hereditaments  at  Kensington  bdonging  to  the 
Exhibition  Conunissioners. 

The  defendants  were  Gkorge  John  Spicer,  the  devisee 
in  fee  from  John  Spicer,  of  the  houses,  Nos.  1  to  6 ; 
Reginald  Brett,  a  purchaser  from  Oeorge  John  Spicer 
of  the  houses  1  to  6,  and  purchaser,  also,  of  No.  7; 
and  the  Cromwell-gardens  Hotel  Co.,  to  whom  Brett 
was  alleged  to  have  re-sold  the  houses,  Nos.  8,  4,  5,  6, 
and  7,  for  the  purposes  of  thdr  being  converted  by  the 
company  into  an  hotel. 

The  defendant  Spicer  admitted  the  conveyances  from 
the  commissioners  to  John  Spicer,  but  did  not  admit 
they  contained  a  ao^|^t  jnttietsroia  ai^^jfta4>   "Hft 

(a.)  Reported  by  hTJ'S^*  ^^-^  'S^^^J^?^- 
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denied  he  had   sold  the  premiees  to    Brett   for   the 
porpoees  of  their  being  converted  into  an  hotel. 

The  defendant  Brett  admitted  that  he  had  agreed  to 
re-eell  the  premiaea  bought  by  him  to  the  company  for 
the  pnrpoaes  of  an  hotel. 

The  defendants  had  also  made  an  a£ftda?it  of  dooa« 
ments  in  their  possession  relating  to  the  subject-matter 
of  the  action. 

The  plaintiff  took  out  this  summons  for  leave  to  in- 
terrogate the  defendants. 

A  copy  of  the  proposed  interrogatories  was  furnished 
to  the  chief  derk  at  his  request.  It  was  sought  to 
interrogate  the  defendant,  George  J.  Spicer,  as  to  the 
existence  of  the  couTeyances  from  the  Exhibition  Com- 
missioneM  to  John  Spicer  and  the  nature  of  the  re- 
striotiTe  covenant  in  each  of  those  conveyances ;  as  to 
the  existence  and  nature  of  the  restrictive  covenant  in 
the  lease  from  John  Spicer  to  the  plaintiff,  and  whether 
or  not  John  Spicer  had|  on  the  granting  of  the  lease 
to  the  plaintiff,  informed  the  plaintiff  that  there  were 
similar  restrictive  covenants  in  other  leases  granted  by 
John  Spicer  to  the  predecessor  in  title  of  the  defend- 
ants ;  as  to  the  nature  and  object  of  the  contract  of  sale 
entered  into  between  the  defendant,  George  J,  Spicer, 
and  the  other  defendants. 

The  defendant  Brett  was  sought  to  be  interrogated 
as  to  the  object  and  purpose  of  the  re-nale  by  him  to 
the  defendant  oompmy. 

Hie  chief  clerk,  at  the  hearing  of  the  summons,  went 
into  and  considered  each  spedflc  interrogatory,  disallowed 
some,  and  amended  and  allowed  others  in  thdr  amended 
form. 

On  the  application  of  the  plaintiff  the  summons  was 
adjourned  into  court. 

MiUar^  Q.O,^  and  A.  R*  Kirhy^  for  the  summons. — 
On  a  summons  for  leave  to  interrogate  it  is  not  the  duty 
of  the  Judge  and,  a  fortiori^  it  is  not  the  duty  of  the 
chief  olerk  to  require  a  copy  of  spedflc  interrogatories, 
or  to  go  into  each  specific  inteirogatory.  That  has  been 
expressly  so  dedded  by  Field,  J.,  in  HoU  v.  Liardet^ 
W.  K.,  1888,  pp.  165«  175,  194,  in  a  considered  judg- 
ment delivered  shortly  after  the  B.  S.  G.,  1883,  oame 
into  operation:  Bittleston's  Beports  in  Chambers, 
Q.  B.  D.,  pp.  65,  67.  All  that  is  required  on  such  an 
application  is  to  show  some  bond  fide  grounds  for 
seeking  to  interrogate.  [Bacon,  Y.C. — ^Field,  J.,  in 
that  case  says  that  some  statement  must  be  furnished. 
How  can  the  judge  exercise  his  discretion  without  knowing 
what  he  is  asked  to  do  ?]  No  doubt  the  judge  mustexerdse 
a  judidal  discretion,  but  it  is  not  necessary  for  that  pur- 
pose to  require  a  copy  of  the  proposed  interrogatories. 
The  object  of  Interrogating  is  suf&dently  set  out  by  tho 
statement  of  counsel  and  from  what  appears  on  the 
pleadings.  On  the  present  application  for  leave  to 
interrogate,  the  judge  or  chief  olerk  has  nothing  to  do 
with  settling  the  form  of  spedflc  interrogatories,  and 
ought  not  to  permit  a  preliminary  dlsousrion  at  this 
stage :  Swabey  v.  Dovty,  ante^  p.  510. 

Jforfen,  Q.O.,  and  Edward  CuOery  for  the  defendant 
Brett. — The  interrogatories  an  altogether  irrelavant  and 
needless.  The  defendants  have  made  an  affidavit  of  all 
doouBents  in  their  possession  relating  to  the  matter  in 
question.  These  doenments  disdoee  aU  that  the  plain* 
tiff  seeks  to  interrogate  us  about — ^vii.,  the  existenee 
and  nature  of  the  restiiotiva  oovenants  and  the  various 
contracts  of  sale  referred  to.  The  objeot  of  ovd.  81, 
r.  1,  is  to  lestriot  the  delivery  of  intenogatories  umeces- 
sarily.  The  parties  aannot  deliver  interrogatories,  even 
by  oonsenti  without  paying  a  depodt :  Asie  v.  Siuimore, 
88  W.  B.  219,  L.  B.  13  O.  B.  D.  8x6.  [He  also  referred 
to  8wab0y  V.  Domy;  SM  v.  Liardd;  MtRny  v. 
Dmoan,  W.  M.,  1884,  p.  48 ;  and  Bittleeton's  Beporta 
in  Ghaabm,  p.  74.]  Old.  81,  r.  8,  diows  that  the 
ti  bond  to  MMidet  whether  or  not  the  affldavM 


of  documents  affords  all  the  information  the  ] 
entitled  to  and  renders  the  intenogatories  no 

Edward  Ford  for  the  defendant  (George  J. 

A .  R.  Kirhy  in  reply.— The  interrogatories  8ii| 
chiefly  to  one  point— viz.,  to  ascertain  what  \ 
nature    of   the    transactions    between    Gm 
Brett,  and  the  company,  as  the  plaintiff 
there  was  an  arrangement  between  all  the  < 
that  the  premises  should  be  used  for  the  pu 
hotel,  and  the  pleadings  show  that  the    '  ' 
for  an  injunction  rests  on  that  footing.    Tbei 
tories  as  to  the  documents  were  designed  to  a 
as  the  affidavit  of  docnments  by  the  defei 
admitted  drafts  and  copies  of  the  various 
and    leases.    If  the  interrogatories  were 
plaintiff  would  thereby  have  rendered  the 
of  the  original  deeds  unnecessary. 

He  also  referred  to  ord.  31,  r.  3. 

Bacon,  Y.C— The  question  whidi  is  rsised  i 
proper  procedure  on  an  application  for  leare  t 
gate  is  one  of  importance.    The  objeot  of  ti^ 
on  the  subject  of  interrogatories  was  to 
defects  that  existed  under  the  former] 
save  needless  expense,  and  expedite  the 
ness  by  preventing  mere  obstruction*    Ord.  i 
so  clear  and  distinct  that  no  doubt  can  ( 
meaning.    The    right   to    deliver 
thereby  droumsoribed,  and  the  leave  of  a  ( 
is  to  be  first  obtained,  and  it  was  provided  I 
rogatories  not  relating  to  matters  in 
cause  should  be  deemed  irrelevvit^  noti 
they  might  be  admisdble  on  oross-enii 
pldntiff  here  has  desired  to    do  what  od. 
expressly  prohibits— viz.,  to  avail  himself,  1 
interrogatories,  of  what  could  only  be 
cross-examination  of  a  witness. 

On  an  application  for  leave  to  interrogate  1 
cast  on  the  judge  to  be  satisfied  that  his  pa 
reasonably  asked,  and  how  can  he  disobaifij 
without  knowing  something  about  the  inU 
Fidd,  J.,  in  Bail  v.  Liardd,  dedded  thatt 
obligation  to  furnish  a  copy  of  th£  pr^  _ 
tories,  but  he  also  reoogniied  distinctly  the  i 
furnishing  the  judge  with  the  means  of  f 
object  of  interrogatories,  and  the  generd  t 
interrogatories.    A  statement  therefore  ihmi 
not  necessarily  in  writing,  but  some  states^edl 
that  necessary  information.    I  do  not 
what  I  stated  in  Swahey  v.  Dovey,  that,  on  sa  i 
for  leave  to  interrogate,  it  is  not  the  dutj  < ' 
derk  to  settle  the  form  of  epeoifio  '  ' 
think  tha*  tha  plaintiff  desiring  to 
make  somestateBMBt.  I  do  notsi^inwritia|(l 
famish  some  information  as  to  tiie  objesti  im 
attained  by  interrogating.    Bat  here  the  siiirf  f 
required  and  gone  into  speoifio 
struok  oat  some  as  irrelevant, 
allowed  others  as  altered.    I  do  net  tUdt  ] 
derk  had  power  to  do  so.    On  the  other  ksai*  i 
application  for  leave  to  interrogate,  the  ja 
hearing  the  atatement  of  the  party  seetieg  t 
gate,  is  satisfied  that  interrogatories  are  wbe^f 
sary,  and  that  the  objeot  of  the  a^ikstisa  to  f 
the  progress  of  the  oaoee  and  lead  to  ide  «Mr 
I  think  it  would  be  stoltifying  the  iatsatlaadti 
tore  if  heweretopemitintenogafesrisslobel 
on  the  gioond  merdy  that  it  was  opfli  to  < 
sought  to  be  interrogated  to  take objeotioas  •»! 
his  answer,  or  to  mgp}j  to  have  thess  ••«■*  •?  i 
roles  6  nd  7  of  this  oBdar.    Bat  h«e  tks  vm»  ^ 
of  prooadwo  haa  boon  inegnlar,  ^  ^  T^g 
hm  gone  b^ond  hie  doty  in  reqofainf  a  sifr  "^ 
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iateDogatoiiM  to  ba  fomithad  and  in  aettiing  tbair 
fonn.  I  can,  thanfomy  maka  no  ordar  on  tha  praaent 
nnunoiii^  bat  I  giva  tha  plaintiff  libarty  to  rauaw  his 
^plioatloa»  maldiig  aoma  atatament  of  tha  raasona  for 
wUoh  ha  daairaa  to  intaoogato  thaidafandanta.  Ooata  to 
ha  aoafta  in  the  nctton. 

SoMtora  for  the  plaintiff,  Athuntf  Morria,  Griap,  A 
Co. 

Solioiton  for  tha  dafandant,  Q.  J.  Sploar.  FoiUr  S 

SfiCtT* 

floUaftor  for  the  dafandanta  Bratfe  and  tha  Oromwall- 
I  Hotel  Co.,  Oiborne  Edtoard  Dawion. 


BiBsxrr  r.  Jokes,  (a.) 

iVadtea"  M^rtaagor^Maiigagi^'^oinder  of  c2a^ma— 
JAqmdaied  d&maind — Clainu  fw  formo^mtt  and 
OR  oavanaji^— ^«  5.  (7.«  1883,  ofd.  13,  r.  3;  wd.  15. 

fht  taHl  «n  an  <MKon  ly  a  morig^€$  daiiMd  an 
aooMifif  o/  i^rifiedfpal,  infarail,  and  costs  on  lAa  mor^^a^ 
sitd/sreOosmre  or  aole,  and  e^«a  ths  sum  of  £S25  10a. 
fw  principal  and  tnlaraff  iMufar  ths  oatmnant  in  ths 
miigags  dosd.  Tht  ds/endant  not  having  appearsd, 
and  fio  afalemetit  of  daim  having  hssn  deliversd^  ths 
fiointijf  nwwsd /or  tJhs  usuai  forscUtsurs  judgnunt  nisi, 
ndfor  Ubs$^  to  forthwith  sign  final  judgmsnt  for  t?ie 
aaioimf  tm2oraa<f  on  ths  writ. 

HM^  that  ths  plaintiff  was  entitled^  under  ord,  13,  r. 
3,  io  sign  judgmsnt  for  ths  liquidatsd  dsmandf  but  was 
sdsnHiUd  to  ths  foreclosurs  judgmsnt. 

Motion. 

The  wiit  in  an  action  by  a  mortgagea  to  enforce  hit 
Mority  waa  iaaued  on  April  1,  1886,  and  was  indoraed 
ikh  a  elidm  for  an  accoant»  lor  f oradoanre  or  aale,  lor 
payment  of  the  amount  fonnd  due,  for  posseaaion,  and 
ior  tha  anm  of  £226  lor  yrinoipal  and  intereat  dae  under 
ttia  cofenant  in  the  mortgage  deed. 

The  defendant  did  not  appear,  and|(no|atatoment  of 
«iihD  waa  deUTored. 

Thia  waa  a  motion  by  tha  plaintiff,  nnder  ord*  15, 
'<v  an  aoooant  and  f oraaloaoie  nisif  and  alao,  tor  liberty 
to  fbrthwitk  aign  final  JndgoMnt,  niidar  oid.  13,  r.  8, 
tor  the  amount  Indoraed  on  the  writ,  with  intoreat  up 
to  lodgment  and  coatc* 

An  apidioation  by  the  plaintiff  to  enter  up  Judgment 
ii&daroKd.  13,  r.  3,  waa  refused  by  the  maator  of  the 
Sapreme  Oonrt)  on  the  ground  that  the  writ  ehould  ha?e 
^^hidoraed  with  a  liquidated  demand  only,  as  io  the  case 
oi  ipedal  indoraamanta  nnder  ord.  3,  r.  6. 

fossdt  Lockt  for  the  motion.^The  words  '*  or  other- 
v^"  in  Old.  13,  r.  3,  which  are  new  In  the  Bulea  of 
1383,  extend  the  power  to  aign  judgment  to  eaaee  other 
t^  thoae  of  apeeial  indoraaaaenta  nnder  ord.  3,  rr.  8 
>»d  8.  Ord.  13|  r.  7,  ahowa  that  the  objection  that  tha 
plabtifl  cannot  obtain  two  final  Judgmenta  on  one  writ 
^  autenable.  A  foreclosure  judgment  may  be  obtaiued 
^to  ord.  15:  8mUh  v.  Davies,  33  W.  B.  210,  88  Oh. 

D.eso. 

Cmnr,  J. —I  have  conferred  with  Master  Jenkina^ 
v^  howeTery  informs  me  that  he  bad  no  personal  oog- 
^nnee  of  the  plaintiffs  application.  He  has  since 
^''•nttasd  tha  matter  with  the  chaaeery  ragistrara,  and 
^y  have  came  to  tha  oandoaion  that  the  i^^pliMtion 
<^o«ldbeaecadedto.    I  aae  no  dilBealty  U 
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order  under  ord.  13,  r.  3.  That  order  cnablea  judgment 
to  be  entered  for  a  liquidated  demand,  whether  the  writ 
be  specially  indorsed  under  ord.  3,  r.  6,  or  not ;  in  that 
respect  exUarging  the  provisions  of  the  Bules  of  1875. 
The  object  of  the  present  action  is  to  reco?er  the  debt 
under  the  covenant,  and  the  plaintiff  also  seeks  for  the 
ordinary  remedies  of  a  mortgagee.  Before  the  Judicature 
Acts  the  plaintiff  would  have  had  to  have  instituted 
separate  proceedings— >he  would  have  had  to  bring  an 
action  at  law  on  the  covenant,  and  also  have  had  to  bring 
a  chancery  suit  for  foreclosure.  Since  the  Judicature 
Aote  one  single  proceediog  is  suifioient,  and  now  claims 
on  the  covenant  and  for  foreclosure  can  be  combined  in 
a  aingle  aotion.  The  judgment  which  a  mortgagee  who 
combinea  his  claims  is  entitled  to  is  settled  by  the  Court 
of  Appeal  in  Farrer  v.  Lacy,  Hartland,  dk  Co.,  ants,  p. 
22,  31  Oh.  D.  42,  and  the  judgment  on  the  covenant  ia 
the  aame  in  both  the  Chancery  and  the  Queen's  Bench 
Divisions,  It  appears  to  have  been  considered  in  the 
maater's  office  that  judgment  could  not  have  been 
anttted  up  beeauaa  the  indorsement  on  the  writ  spoke  of 
two  claima.  It  is,  of  course,  clear  that  tha  plaintiff 
could  not  have  aigned  judgment  for  foreclcanra.  He 
must  have  come  to  the  court  or  a  judge  on  that  part  of 
hia  claim.  It  was,  therefore,  considered  in  tha  office 
that  the  claima  could  not  be  severed.  It  also,  perhaps, 
was  thought  that  ord.  13,  r.  3,  was  limited  to  writs 
indoraed  with  a  claim  for  a  liquidated  demand  only, 
because  that  rule  waa  followed  or  accompanied  by 
anothap— namely,  ord.  13,  r.  7--whioh  makaa  special 
provision  for  tha  caae  of  whto  indorsed  with  claims  for 
a  liquidated  demand  conjoined  with  pecuniary  damages. 
But  I  do  not  think  that  the  express  provision  contained 
in  rule  7  operatea  by  way  of  limitotion  to  rule  d| 
for  both  are  aifirmatlve  rules.  I,  therefore,  think  that 
the  application  is  properly  made  for  judgment  nnder 
ord.l3,r.  3;  and  I  alao  think  that  any  difOoulty  aa  to  the 
result  of  80  holding  with  regard  to  two  diatinot 
jodgmenta  possibly  being  made  on  one  writ,  ia  wall 
anawarad  by  ahowing  that  the  rulea  in  order  13  admit 
the  poaaibility  of  two  diatinct  judgmenta  being  entered. 
Moreover,  no  mischief  or  inconvenienoe  can  ariaa  from 
acceding  to  the  application.  On  the  contrary,  to  hold 
otherwise  would  be  inconvenient,  for  it  might  force 
the  plaintiff  to  take  out  two  writa.  Aa  it  ia  attll 
competent  for  the  plaintiff  to  take  out  two  writs,  to 
hold  that  he  can  obtain  judgment  on  one  writ  is  not 
detrimental  to  the  defendant,  for  there  ia  a  aaving 
of  ezpenaa.  I«  therefore,  maka  tha  order  aa  asked 
on  that  pact  of  the  motion  which  ia  brought  under 
ord.  13,  r.  3.  I  have,  however,  to  add  that  my 
judgment  strictly  relates  to  the  case  before  me— 
namely,  that  of  a  mortgagee  joining  in  one  action  a 
claim  for  foredloaure  with  a  claim  under  the  mortgage 
eovenaut^and  that  my  preaent  judgment  is  confined  to 
that  elaaa  of  caaaa* 

With  raapeet  to  that  part  of  the  motion  irtiich  ia 
nnder  order  15,  I  have  already  said  that  my  praaent 
intention  la  not  to  act  upon  Smith  v.  Dasiss. 
It  is,  however,  quite  pcaaibla  that  ia  acme  aimilar 
applicatton  I  may  maka  an  order,  nnder  order  15,  with  a 
view  of  having  the  question  raised  and  settled  in  the 
Oourt  of  Appeal*  To  have  taken  anoh  a  oourae  in  tha 
preaent  caae  wonld  not  have  bean  proper  aeeing  that  no 
one  appeaia  for  the  defendant,  and  the  case  could  not  be 
argned.  The  coato  will  be  no  more  than  thoae  of  an 
aotion  on  the  covenant*  according  to  the  rale  in  Farrtr 
V.  Lacy,  JBdrtlandf  <fe  Co* 

Tha  coata  of  the  motion  will  ba  dealt  with  in  the 
fovackMura  jndgnaant. 

Solicitor,  T.  H.  BiscoU. 
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High  Goubt. 


Instonb  v.  Elmslu. — ^Haulldt  v.  RooBse. 


HiohO 


Chan.  Div. )  „     21 

Stirling,  J.  r  ^*y^^* 

Instone  v.  Elmslie.   (a.) 

Mortgage — Foreclosure — Personal  order  for  payment — 
Form  of  order. 

Where  the  defendant  in  a  foreclosure  action  alleges,  in 
his  statement  of  defence,  that  he  does  not  admit  thixt  any 
sum  is  due  from  him  to  the  plaintiff,  but  admite  at  the 
trial  that  the  whole  of  the  principal  sum  claimed  hy  the 
plaintiff  is  due^  an  order  wUl  he  made  for  immMate 
payment  of  the  principal  ium. 

This  was  an  action  for  foreclosure,  and  the  question 
was  whether  the  plaintifE  was  entitled  to  Judgment 
against  the  defendant  for  immediate  payment  of  the 
principal  sum  due. 

Bj  an  indenture,  dated  the  2nd  of  April,  1875,  some 
leasehold  property  and  a  policy  for  £1,000  on  the  life  of 
one  J.  E.  G.  Kooh  were  mortgaged  by  the  defendant  to 
the  plaintifl  to  secure  the  sum  of  £3,000  and  interest 
thereon  at  five  per  cent.,  due  on  the  2nd  of  October, 
1875  ;  and  the  defendant  covenanted  with  the  plain tiil 
that«  if  the  sum  of  £3,000  should  remain  unpaid  after 
the  last-mentioned  date,  he  would  pay  the  plaintiff 
interest  thereon  by  equal  half-yearly  payments.  The 
defendant  did  not  pay  the  money,  and,  on  the  25th  of 
June,  1885,  the  plaintiff  issued  the  writ  in  this  action, 
claiming  (1)  payment  of  the  £3,000  principal ;  (2)  an 
account  of  what  was  due  to  the  plaintiff  for  principal, 
interest,  and  costs,  and  that  the  mortgage  might  be 
enforced  by  foreclosure  or  sale. 

The  statement  of  claim,  which  was  delivered  on  the 
10th  of  July,  1885,  alleged  that  the  whole  of  the  prin- 
cipal sum  of  £3,000  was  due  to  the  plaintiff,  together 
with  various  costs,  charges,  and  expenses ;  and  the 
same  relief  was  asked  for  as  had  been  claimed  by  the 
writ. 

The  defendant  delivered  his  defence  on  the  12th 
of  August,  in  which  he  stated  that  he  did  not  admit 
that  the  sum  of  £3,000,  or  any  part  thereof,  or  any  other 
sum,  was  due  from  him  to  the  plaintiff.  It  appeared 
that  the  surrender  value  of  the  policy  was  £480. 

It  was  admitted  by  the  defendant  at  the  hearing 
that  the  whole  of  the  principal  sum  of  £3,000  was  due 
from  him  to  the  plaintiff. 

cf.  Henderson,  for  the  plaintiff,  asked  for  an  im- 
mediate order  for  payment  of  the  principal  sum : 
Fairrer  ▼.  Laey,  Harilandy  A  Co.,  ante,  p.  22,  81  Oh.  D. 
42. 

Tanner,  for  the  defendant,  asked  for  a  month's  time 
for  payment :  Hunger  ▼.  Myatt,  33  W.  B.  411,  28 
Ob. D.  181. 

SxiBLiBo,  J. — The  only  point  I  have  to  decide  is 
whether  upon  an  order  being  made  in  the  form  whic  h 
is  now  settled  by  the  Court  of  Appeal,  any  time  ought 
to  be  allowed  to  the  defendant  for  payment  of  the  prin- 
cipal sum  which  is  now  admitted  to  be  due  on  the 
mortgage.  As  I  understand  the  judgment  of  the  Court 
of  Appeal  in  Farrer  v.  Lacy,  Bartland,  Jb  Go.,  the 
plaintiff,  as  mortgagee,  is  entitled  to  immediate  pay- 
ment of  whatever  sum  is  admitted  to  be  due  on  the 
mortgage,  unless  there  exist  circumstances  which  could 
justify  the  court  in  exercising  its  discretion  in  giving 
a  further  time  for  payment.  Are  there  any  such  cir- 
cumstances in  the  present  case?  The  matter  stands 
thus.  The  mortgage  was  created  on  the  2nd  of  April, 
1875,  and  the  principal  was  due  on  the  2nd  of  October 
following.  On  the  25th  of  June,  1885,  the  writ  was 
issued,  and  on  the  10th  of  July  the  statement  of  claim 


(a.)  Reported  by  P.  F.  Whbblbb,  Esq.,  Barrister-at- 
Law. 


was  delivered,  which  alleged  that  the  whole  oC  ti 
cipal  sum  was  due.  By  the  defence,  which  wssj 
the  12  th  of  August,  the  defendant  did  not  ad 
any  sum  was  due.  The  defendant  theiebf 
plaintiff  to  the  neoeesity  of  proving  that  iZJOU 
from  the  defendant.  At  the  trial  it  is  admitti 
bar  that  the  whole  of  that  sum  is  due.  If  the 
bad  admitted  when  the  action  was  oommeDM 
cordance  with  the  fact,  that  the  sum  waa< 
plaintiff  would  have  been  able  to  obtain 
ment ;  and  I  confess  that  it  doee  not  seem  to 
further  time  ought  to  be  granted  to  the 
has  already  secured  from  the  12th  of  Augoi^ 
the  21st  of  May,  1886,  for  the  payment  of  the 
There  is  only  one  further  matter  for  obserfsli 
of  the  plaindUf  s  claim  is  open,  to  some  doobt,! 
be  the  subject  of  the  ordinary  account.  Bat  4 
answer  to,  and  is  wholly  independent  of,  tbo( 
£3,000  principal ;  that  matter  will  be  adjut 
the  accounts  are  taken  in  chambers,  and  it  i 
justify  the  defendant's  denial  that  the  pm 
owing.  I  therefore  give  judgment  against  theT 
for  immediate  payment  of  £2,520,  being  tin 
sum  of  £3,000  less  the  surrender  value  of  tiM 
and  an  accoont  must  be  taken  of  what  ii  ' 
plaintifl  under  the  mortgage  and  for  Ui  « 
action,  and  what — ^if  anytihing— -the  plaintifl 
received  under  this  judgment  or  from  the 
company  is  to  be  deducted,  and  the  balance  di 
plaintiff  is  to  be  oertiffed ;  the  plaintiff  to  beat 
surrender  the  policy  to  the  insurance  ofioe  i 
There  must  be  the  usual  judgment  for  forecloN 

Solicitors  for  the  plaintiff,  Henderson  A  BwM 

Solicitors  for  the  defendant,   Elmslis,  ffl 
Elmslie, 


I 


Q.  B.  Biv.  (Lord  Coleridge,  I 
C.J.,  and  Manisty,  J.)      | 

MAinxiir  V.  Booebs.  («•) 

Practice'^Appeal  from  chambers — Notice  of  i 
a  day  in  vacofion— /2.  S,   C,  1883,  orl  ^ 
ord.  63,  r.  1. 

A  notice  of  motion  is  bad  when  gtmn  fif^ 
which  the  court  cannot,  according  to  law,  k 

This  was  an  appeal  from  Field,  J.,  at  chsmbfl 

The  order  was  made  on  April  16,  and  the  m 
on  April  21,  gave  natioe  of  appeal  for  Apifl  M 
soon  thereafter  as  counsel  could  be  hesid.  M 
24th  was  Baster  eve,  and  the  courts  rose  for  tin 
Vacation  on  April  21. 

The  case  was  entered  in  the  list  of  o^KMed 
on  April  21. 

Ord.  54,  r.  24—**  Every  appeal  shaU  be  k| 
made  within  eight  days   after  the  deoitfoa 
against,  or,  if  no  oourt  shaU  sit,  then  oa  tin 
on  which  such  court  may  be  sitting  after  I 
days." 

Belh  for  the  plaintiff,  objected  tiiat  the  s^M 
of  time.— This   notice    is  bad,   as  it  oogu 
been  given  for  the  last  day  of  the  sitting.   ^ 
the  time  was  curtailed  by  vacation  lBnoegso»' 
V.  Du  Barry,  28  W.  R.  405,  5  Q.  B.  D.  65. 

Graham,  for  the  defendant— It  has  hesa  the 
in  the  Chancery  Division  to  treat  a  «M>ti<»»  •  ^ 
equivalent  to  a  motion.  If  thatvlewbeado|Mg^ 

(a.)  Reported  by  Oboil  OHAFJUif,  ag.»  Bb**^ 
Uw. 
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M  Q»««— Xx  TMm  AoBUfOToir. 


HlOB  Osiwh 


MQr^takmiDlHMiibMittial^ott  Apiatl«bd«i}o«nivd* 
I  wv  Mk  Hie  MMfttMoC  tlM  Mutl  tacrtMd  lk«  Um* 
The  diy«teieA«p«i«iiiortQniKbDtlkmighl  MCtobe 
MAlnW;  I«m«lMdy«MUAllMirot«a<'MMDntUn* 
aHwMWiind  •All  W  iMMi."  [LoBB  Om.iito— ,  O.J.--* 
1^  «ii.  «S,  »•  1,  AMief  Ymt/Ouk  umtt  begte  tkiM  chiyt 

^] 

LmI  OafjBiDo%  €.J.*-If  It  ««•  po«Mi^  I  4»  not 
MV  tkfttl«ha«kl  not  Um  gnuiUd iadilgaMe  to  Mr, 
MhMi  im  llik  «aM.  Bol  it  k  nuieoMMfy  to  #oMMer 
Hm  a^padiimiy  «f  mmIi  •  coonia^  btomM  wt  Mi^  la  mf 
opWoD^fiMlaied  f fcmdatogmythiiiC  •!  tke  kuki.  »« 
«M«f  AittdMy  V.  ahmmeMrwth,  M  W.  fi.  ttl»  1  Ex.  D. 
M,  it  €X«it^te  point  and  4«)ldM  the  ^MCta»  UthU 
mm  Mtioo  WM  glTw,  oa  tlia  tOth  of  Dboomter,  1876| 
Oittteoovrtfpoold  boaofcd  «i  tho  Siii4»  mi4  it  woe 
bdd  ted  for  one  ioomni,  beeaM^  naim  tlie  ioiieotare 
AH,  187fi^  the  UioboelMM  SItUaca  tenelBeU  on 
DwMer  Ilel,  £ellr,03.,eeid:  <'ne  eoMt  iMe  ne 
Bere  fover  to  Mnead  the  aottoe  o(  siotloB  Iqr  olteriBB 
ttedey  aoiMd  then  it  Imm  to  ^teran  Ait  of  IWUe- 
Mit.*'  The  digr  neaid  in  tkie  netloe  wm  eWnr^  on 
■pe«ible  Mj^  eo  timt  the  notioe  woe  bed,  end  e^ni?- 
alfBt  to  no  notioe  at  eU»    Xhe  epfeal, 

Xumnr,  J.-— I  em  of  ISm  eane  optaiM.  I  do 
tUnktlMoaeeoriSfiriffiyt.  Dm  Jl«rry  boa  anf  beeHti« 
apon  thia  4«MtioB,  iNit  the  oeae  of  JDrmftiMy  v.  Mtif#a- 
aerlAli  exnoOy  In  point.  It|iredodeanaftoaigi«nllog 
tkahkdnlgeBM  naked  far.  Weenmioi 
totheagpeoL 

Beticilora  for  the  pUintift,  DapU  ^  8un. 

flaUaitoni  «ov  the  defandent,  fatten  ^  Oab 


Q.  B.  IMt.  (Mathew  end  A.  L.  Smith,  JJ.)      April  5. 

Hows  t.  FiXGE  4  Co.  (d.) 

AipTc^yafa*  ZtoUmy  i4oe,  1880  (43  S  44  Fief.  e.  4^  « 
1,  aM^-aetilton  1— «*  lfer*«"  of  emphytr-^fMl  in 
aantae  ^  eofiafmction^-ifaaler  and  aervoni 

Tfta  leant  ""tearte"  m  aaafum  1»  an^-aaDften  1,  i/Oe 
Aaployara*  Liabilitif  AM,  1880,  naanna  «aorhf  o^rantff 
MpMeif  omI  aNmecM  tei<A  or  tiaad  in  tk$  teaiiMM  i/ 
tta  aeyfaf  ar,  anil  nef  werfta  tn  etmrm  4if  oanaimcfwiH 
•ttbanfA  fiilaMM  a/tcrtaania  la  ^  aonMofi 4  laaU  er 
•wmK  in  t&a  hiiinaii  0/tk$  tmpt^jftr. 

1Mb  ima  an  appeal  fioaa  the  Bow  Oouity  Oowi  off 


IVe  plntatiS  hod  hranght  en  aetk>n  ngntaMt  hia  eea* 
ploTete  nnder  Ike  Bmph^n'  Liahimy  Aot,  1680,  for 
iajvlfls  onoaed  te  hiea  wfafle  in  the  defendanta'  aerrioe 
bj  the  iaU  of  a  ivell  f onniog  pert  of  their  worka.  The 
wall  iroa  a  new  wen,  and,  throogh  the  negHgenoe  off  the 
MMdanti,  waa  in  a  defective  condition.  At  the  time 
^  the  nooident  it  had  not  been  oompleted,  and  had 
**w  been  naed,  bat  it  waa  intended  to  be  naed,  wtien 
aettpleted,  for  pnrpoaaa  of  the  boalneae.  Theeoaaty 
^^it  Jndge  held  that  thia  wall  waa  not  *"  woifca  "  within 
•ttb-aeetlon  1  of  aeotlon  1  of  the  Act 

The  phdntiff  waa  nonenHed. 

^•J»  BrmoHf  for  the  plaintiff.— The  nonaait  ahoald  be 
«t  aude.  The  def  eoti?e  wall  waa  part  of  the  **  worka  "  of 
wa  fectory  withia  aeotion  1,  anb-aeotion  1,  of  the  Act. 
Although  ineomplete  it  waa  part  of  the  "  worka  oon- 
B«ctad  with,**  eren  if  not  '*iued  in  the  bnalDeaa  of  the 
•"^Pioyer." 

(^)  Bapoitad  by  Sir  SnaBeroN  BAun,  Bairiatar^at^Law. 


OHimpb  O.e.  [BktkgirtA  hiaiK  for  the  daf a 
— The  Aatwna  intended  to  apply  to  woika  in  naaandto 
a  bnaineaa  natnally  oarrlad  on.  The  wall  waa  denhdaai 
faitcnded  to  beeone  part  of  the  **  worka  **  in  tlnw,  h«t  It 
waa  not  ae  at  the  tloM  of  the  aaaldwit>  The  Aat  appUea 
only  to  nagllfanea  in  the  BanagaoMnt  of  a  going  oon- 


MATnw.  J.— The  oonnty  c<mrt  jndge  waa  rifliht.  in 
my  o^ion  **defeota  in  Uie  oonditlon  of  the  .  .  • 
worka  •  .  •  oonnected  with  or  nted  in  the  bnafaieaa 
of  the  employer**  doee  not  mean  ^'  about  to  be**  oon- 
neoted  or  *aboot  to  be*'  naed.  It  wee  intended  to  pro- 
teet  workmen  egainat  a  defeet  in  **  the  wotka  oonneoted 
with  or  naed  in  the  buaineaa  of  tlie  employer,  oarrled  on 
by  himaalf  ** — that  la,  a  defect  which  the  employer  onght 
to  know  of,  and  which  the  workmen  ought  to  have  an 
oppdtonity  of  objecting  to.  If  there  ia  negligence  on 
the  part  of  the  defendaata  the  plaintiff  clearly  haa  a 
remedy  at  common  law,  although  he  haa  not  under  tUa 
statute. 


A*  I«»  Siiini,  J«i 

Solicitor  for  the  plaintiff,  F.  MtufUmd. 

Solioitora  for  the  defendant*,  Jn^ram,  fforrtaoa,  A 
Ingrmn* 


IN  BANJOIUFICT. 


Manhi. 


a  B.  Dif.  (Ghee,  J.) 

JSr  jptirU  ADBOMnoer. 
In  re  ItBa.  (a.) 

Judgment  aammofu— JDiMari  Ad.  1868  (3S  A  88  Tuf . 
a.  63),  a.  H^^mnsdidi^m  4/  ooanfy  ctmti^Piajfw»aU 

rnibr  aa#iaii  5  ^tiba  IMfava  ^4et,  1868,  oee»i%aawr< 
k^a pomar  4a  an^^vroa  a  aieaey>arffaiwil  or  mtditimUe 
Biffk  Ckmi  w/  Jaafwa  ly  Waveifiny  paymanf  ihmrmf  4y 
Atatoimanii,  mnd  la  eeatmii  Me  deU&r  imaamof  «ma- 
poyawnfi/iibfnaia^aianla.  Bal  tahwa  f*a  ffi^  OBaa^C 
Aoa  iUdf  direeUd  poymanf  iy  taafa^maafi,  tta  aanafy 
cotiH  Aae  ne  panwr  fo  vary  Mai  trder, 

w  EUbat»  84  fT.  iL  483.  1  O.  F.  D.  189, 


Bummona  tn  ' 

Theae  were  two  applioationa  by  a  Judgment  ereditor 
for  aa  order  for  payment  by  instalment!  of  amonnta  due 
under  orders  of  the  High  Court  by  the  Judgment  debtor. 

The  taota  are  fuHy  eet  out  in  the  Judgment. 

Shmrard  (solicitor)  for  the  Jndgment  creditor. 

The  debtor  appeared  in  peraon. 

March  4.— Ojlti,  X,  deliterad  a  written  Judgment,  of 
which  the  material  part  for  the  purpose  of  this  report 
was  aa  follows : — 

This  ease  ralsee  a  qoeation  of  aome  importance  aa  to 
the  power  of  Judgea  ef  county  courts  to  make  orders 
under  the  Debtors  Act,  1869,  far  enforchug  Judgmeata 
of  the  High  Ooort  of  Justioe. 

On  the  14th  of  April,  1885,  the  plaintiff  obtained  an 
order  againat  the  defendaat  ia  the  Queen'a  Bench  Dlrl- 
sion  of  the  High  €k>nrt  of  Jnatice  for  the  payment  of 
certain  coats  which  were  taxed  at  £11  lis.  lOd.  Subse- 
quently, on  the  application  of  the  plaintiff,  a  Judgment 
summons  under  tiie  I>ebtora  Act,  1868,  was  issoed  out 
of  the  Brentford  County  Court,  but,  on  the  hearing  of 
the  summons,  the  learned  judge  declined  to  make  an 
order  for  payment  by  instalments  on  the  ground  th«X  he 
had  no  Jnrisdiction  v>  iutertere  wllYi  the  order  ot  & 
superior  oourt  for  pa^m^^^  ***  *  la^'Ret  %xim.    I  am  \n- 

(a.)  Reported  by  J,   ^^-^^an  ^^«'»'  '*^.,^^**^^-''^' 
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High  Court. 


Ex  PARTB  AvDIirOTOV, 


Hiss 


formed  that  other  learned  Judgee  besides  the  Judge  of 
the  Brentford  County  Court  entertain  doubts  as  to  their 
jurisdiction  in  these  oases.  I  therefore  thought  it  better 
to  put  my  opinion  into  writing. 

Section  5  of  the  Debtors  Act,  1869,  provider  that 
^'subject  to  the  proiisions  hereinafter  mentioned,  and 
to  the  prescribed  rules,  any  court  may  commit  to  prison 
for  a  term  net  exceeding  six  weeks,  or  until  payment  of 
the  sum  due,  any  person  who  makes  default  in  payment 
of  any  debt  or  instalment  of  any  debt  due  from  him  In 
pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  court,  provided  (1)  that  the  jurisdiction  by 
this  section  given  of  committing  a  person  shall,  in  the 
case  of  any  court  other  than  the  superior  courts  of  law 
and  equity,  be  exercised  only  subject  to  the  following 
restrictions  : — that  is  to  saj — (a.)  Be  exercised  only  by 
a  judge  or  his  deputy,  and  by  an  order  roc  de  in  open 
court  and  showing  on  its  face  the  ground  on  which  it  is 
issued.  (&.)  Be  exercised  only  as  respects  a  judgment 
of  a  superior  court  of  law  or  equity  when  such  judgment 
does  not  exceed  fifty  pounds  exdusiie  of  costs,  (c.)  Be 
exercised  only  as  respects  a  Judgment  of  a  county  oonrt 
by  a  county  oourt  judge  or  his  deputy." 

Sub-section  (&.)  has  been  repealed  by  the  Bankruptcy 
Act,  1883,  s.  169. 

Sub- section  2  provides  that  such  jurisdiction  shall 
only  be  exercised  on  proof  of  means,  states  how  such 
proof  may  be  given,  and  proceeds  to  enact  that  *'  any 
Jurisdiction  by  this  section  given  to  the  superior  courts 
may  be  exercised  by  a  judge  sitting  in  chambers  or 
otherwise  in  the  prescribed  manner.  Fot  the  purposes 
of  this  section  any  court  may  direct  any  debt  due  from 
any  person  in  pursuance  of  any  order  or  judgment  of 
that  or  any  other  competent  oourt  to  be  paid  by  instal- 
ments, and  may  from  time  to  time  rescind  or  vary  such 
order."  The  same  section  enacts  that  this  section,  so  far 
as  it  relates  tc  any  county  court,  shall  be  deemed  to  be 
substituted  for  sections  98  and  99  of  the  County  Oourt 
Act,  1846,  and  that  Act,  and  the  Acts  amending  the 
same,  shall  be  construed  accordingly  and  shall  extend  to 
orders  made  by  the  county  oourt  with  respect  to  sums 
due  in  pursuance  of  any  order  or  judgment  of  any 
court  other  than  a  county  court." 

This  section  gives  "any  court"  (which  includes  a 
county  court)  power  to  enforce  by  committal  a  Judgment 
or  order  of  any  competent  court,  with  the  proviso  that, 
when  the  judgment  is  that  of  a  superior  oourt,  the  juris, 
diction  is  to.  be  exercised  only  when  the  judgment  does 
not  exceed  £50  exclusive  of  costs  ;  a  subsequent  part  of 
the  section  enables  any  court  (which,  again,  must  include 
a  county  court)  to  direct  any  debt  due  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  competent 
court  (including,  therefore,  an  order  or  judgment  of  the 
High  Court)  to  be  paid  by  instalments. 

The  rules  are  equally  dear  on  the  subject. 

By  ord.  19,  r.  9,  of  the  Consolidated  County  Court 
Orders  and  Bules,  1875— being  the  rules  for  regulating 
proceedings  for  committal  under  the  Debtors  Act,  1869 
— it  is  provided  that,  **  where  a  party  desires  to  enforce, 
by  commitment  in  any  county  court,  a  Judgment  of  any 
competent  court,  he  shall  obtain  from  such  oourt  an 
office  copy  of  the  judgment  he  desires  so  to  enforce,  and 
shall  file  such  office  copy,  together  with  an  affidavit  of 
the  sum  then  due  thereon,  with  the  registrar  of  the 
court  of  the  district  in  which  the  party  against  whom 
the  same  is  to  be  enforoed  resides  or  carries  on  business 
who  shall  thereupon  issue  a  Judgment  summons." 

Form  235  in  Appendix  2  to  those  rules  is  a  form  of 
summons  for  non-payment  of  a  Judgment  or  order  of 
the  High  Court.  Form  40  is  a  form  of  order  directing 
the  amount  due  on  a  judgment  of  the  High  Court  to 
be  paid  by  instalments.* 

*Tbe  corresponding  rule  and  forms  in  the  Oonnty 
Court  fiulcs,  1886,  are  ord.  25,  r.  17,  and  forms  53,  54. 


The  Bankruptcy  Act   of    1888  ecaeti^  by 
103|    Bub-secUon  4»  that  every  oounty 
the  jurisdiction  in   which    a  judgment 
resides  shall  have   jurisdiction   under 
the    Debtors    Act,    1869,    althoii«^   the 
the  Judgment  debt  may  axeeed  £50.    It 
me  that  these  enactments  give  tt  coonfy  < 
to  enforce  the  order  or  Judgment  of  the  Higlii 
directing  payment  thereof  by  instalments  aal 
the  debtor  in  case  of  non-payment  of  the 

Only  one  other  point  remains,  and  that  ii 
an  order  for  payment  of  costs  is  a  debt  dvs 
suance  of  any  order  or  judgment  of  the  coaxt, 
question  wae  settled  in  the  affirmative  in  tiis 
HewiUon  v.  Sherwin,  18  W.  R.  808,  L.  B.  10 

It  may  be  asked  how,  in  the  face  of 
ments,  it  could  ever  have  been  lopposed  thst  It 
oourt  had  no  Jurisdiction  to  make  an  order 
payment  by  instalments  of  the  amount  dos 
judgment  or  order  of  the  High  Oonrt. 

The  authority  cited  in  support  of  the  eoni 
the  oounty  court  has  no  such  Jurisdiction  is 
SUM,  24  W.  R.  432,  1  0.  P.  D.  169,  when  it 
that  the  power  given  to  inferior  courts  by  tlM 
rescind  or  vary  orders  doee  not  enable  an '  '  ' 
to  reedttd  or  vary  an  order  of  a  superior  coirt 
meut  of  a  judgment  by  instalments. 

The  passages  in  the  books  of  Pollock  and  Kii 
ed.,  p.  354),  and  Pitt-Lewis  (pt.  I ,  bk.  2,  p.  63S)^^ 
court  practice,  are  visibly  founded  on  WoBher  v.  ' 
concluding  words  in  the  paragraph  preriously 
seotion  5  of  the  Debtors  Act,  1869,  sub-sectiaa 
order"— obviously    refer   to   the   order  of 
directing  payment  by  instalments.    The 
therefore,  may  order  payment  by  instslnflDtlj 
amount  due  on  an  order  or  Judgment  of  "^ 
Court,  and  may  resdnd  or  vary  Its  own  order; 
the  High  Court  has  itself  directed  payment  bf  ^ 
ments  of  Its  own  Judgment,  the  ^ounty  coot 
power  to  vary  that  order.    This  is  all  that  m 
by  the  Judgment  in  Wather  v.  Elliot.  Thsji 
that  case  proceeds  on  the  extravagance  of  a 
whioh  would  have  enabled  an  Inferior  court 
or  vary  the  order  of  a  superior  oourt  for  the 
a  judgment  debt  by  instalments,  and  so 
inferior  court  a  court  of  appeal  over  the  su] 

In  this  case  the  debtor  had  agreed  to  pay 
instalments  at  £1  a  month,  and  the  learned  j( 
have  made   an  order   accordingly.    As, 
refused  to  do  so,  a  summons  was  taken  oat 
not  by  way  of  appeal,  but  in  order  that  I 
the  concurrent  Jurisdiction  which  I  undi 
When,  however,  the  sum  due  and  the  amosit 
is  able  to  pay  monthly  are  so  small  as  tb^  sii 
case  it  is  my  practice  to  refer  the  parties  to  tiM 
court,  because  the  cost  of  enforcing  in  the  Hi|k 
an  order  for  payment  of  a  monthly  instolsMtj 
would  amount  to  very  nearly  three  times  the  '^ 
the  instalment.    In  this  case,  moreofer,  the 
not  reside  within  the  London  bankmpti^  " 
I  were  to  make  this  order  and  the  debtor  vm* 
comply  with  it  he  would  be  dragged  op  tnm 
to  the  Royal  Courts  of  Justice  to  undergo  sa  s 
tion  as  to  his  means  whioh  could  be  msdesioft 
and  more  efficiently  at  Brentford,  whers  bs 
is  known. 

I  regret  very  much  the  trouble  to  which  tM 
has  been  put,  but  I  think  the  mostoonrenifBtr' 
be  to  dismiss  the  preeent  applioatioo,  sad  to 
creditor  to  renew  his  application  ^  ^^ 
when  I  have  no  doubt  the  learned  jadge  wiB 
order  for  payment  by  monthly  iastahaeoti «' 
whioh  the  parties  have  agreed. 

In  the  second  case,  whioh  was  a  sloiilsr 
lOider  dismissing  a  bankruptcy  petftioBOgiBf*^ 
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HiosOovxr. 


^ThbBbbhxva." 


HxoK  Ooimr* 


flfdoiDg  by  oonseiit  that  Itm  should  paj  Addington  the 
igm  of  jS25  agreed  eosto  within  a  period  long  ainee 
opind,  the  learned  jadge  made  a  similar  order. 

Solioitor  for  the  Judgment  oreditor,  Sherrard. 

Thefudgment  debtor  in  perion. 


Pjrab.I>i?.  AAdm.  DiT.l 
Admiralty.  j 


•March  2. 


^  Thb  Bebjitina."   (a.) 


AdUon  in  personam  for  Ion  of  life — Rufea  of  common 
law  a$  to  contributory  negHgencer-^udicoHure  Act, 
1873,  «.  25,  sub' tectum  9. 

Tile  9th  aidf-eection  of  the  %bth  tection  of  the  Judica-^ 
ksre  Aet,  1873,  providing  that,  in  any  ccue  or  proceeding 
.  m$ing  out  of  a  eolliiion  between  tufo^  ehipe,  if  both 
Ml  be  found  to  be  in  fault,  the  rtilee  hitherto  in  furce 
in  the  Oourt  of  Admiralty  $o  far  as  they  have  been  at 
nriance  with  the  rulee  in  force  in  the  courts  of  common 
lam  thaU  prevail,  has  no  application  in  actions  which 
tie  Court  of  Admiralty,  be/ore  the  passing  of  the  Judi- 
vAstre  Ad,  1873,  had  no  jurisdiction  to  entertain^ 
Moreover,  in  such  actions,  although  assigned  to  the 
AdminUty  Division,  no  regard  is  paid  to  the  rules  of 
ike  Court  of  Admiralty  under  which  a  plaintiff,  guilty 
of  contributory  negligencff  did  not  thereby  lose  all  right 
k  recover  damages. 
Whsre,  therefore,  actions  in  pereonam  to  recover 
\  esM^sation  for  loss  of  life  under  Lord  CampbelPs 
I  Ad  were  brought  in  the  Admiralty  Division  by  the 
rtprettntatives  of  persons  who  had  lost  their  lives  in 
euueguenoe  of  a  collision  behoeen  two  ships,  and  it 
Ofpeared  thai  both  vessels  were  to  blame  for  the  col' 
wiMi,  and  thai  aJt  the  time  of  the  collision  one  of  the 
fnons  who  so  lost  their  lives  had  been  an  officer, 
etfther  a  seanuin,  and  another  a  passenger  on  board 
M0  of  the  two  ships,  the  court  considering  itself  bound 
hihe  authority  of  Thorogood  v.  Bryan,  8  0.  B.llS, 
dismissed  the  a/dbUms, 

This  was  a  special  case  stated  by  the  direction  of  the 
ttmrt  in  three  actions  in  personam,  brought  to  recover 
compensation  for  loss  of  life. 
Special  case. 

1*  The  first  of  these  actions  is  an  action  in  personam 
brought  by  E.  H.  Armstrong,  as  administratrix  of  the 
Mtste  and  effects  of  her  husband,  J.  H.  Armstrong, 
deceased,  against  James, Mills  and  others,  the  owners  of 
the  steamehip  Bemina,  to  recover,  on  her  own  behalf  and 
^  the  behalf  of  her  children,  damages  alleged  to  have 
been  sustained  by  them  by  reason  of  the  death  of  the 
mU  J.  H.  Armatrong. 

2.  The  seoond  action  is  brought  in  ^personam  by 
0.  Owen,  aa  administratrix  of  the  estate  and  effects 
of  her  husband,  T.  T.  Owen,  deceased,  against 
file  said  defendants  to  recover,  on  her  own  behalf, 
^UDsges  alleged  to  have  been  sustained  by  her  by  reason 
^  the  death  of  the  aaid  T.  T.  Owen. 

3.  The  third  action  is  brought  in  personam  by 
H.  H.  Toeg,  as  administratrix  of  the  estate  and 
effects  of  her  son,  M.  A.  Toeg,  deceased,  against  the 
nnie  defendants,  to  recover,  on  her  own  behalf,  damages 
•Oeged  to  have  been  sustained  by  reason  of  the  death  of 
Che  said  M.  A.  Toeg.     . 

it  The  owners  of  the  steamship  have  appeared  and 
ttothe  defendants  in  all  the  said  actions. 

S*  A  collision  occurred  on  the  28th  of  September, 
1884,  between  the  British  steamship  Bemina,  belonging 
to  the  defendants,  and  manned  and  narigated  by  their 

{^  Beported  by  0.  F.  Jmaixnr,  Esq.,  Barrister-at-Law. 


ervantsi  the  master  and  crew  thereof,  and  the  British 
teamship  Bushire,  belonging  to  the  Persian  Quit 
Steamship  Oo.,  and  manned  and  navigated  by  their 
servants,  the  master  and  crew  thereof.  The  result  of 
the  said  collision  was  that  The  Bushire  sank,  and 
flfteen  persons  on  board  her  at  the  time  of  the  said  col* 
lision  were  drowned. 

6.  It  is  admitted  that  the  said  oollirion  was  cauaed 
by  the  fault  or  default  of  the  master  and  crew  of  The 
Bushire,  and  by  the  fault  or  default  of  The  Be  rrUna* 

7.  At  the  time  of  the  said  collision  the  said  J.  H« 
Armstrong  was  one  of  the  crew  of  The  Bushire,  and 
was  serving  on  board  The  Bushire  as  first  engineer 
under  duly  signed  articles,  and  was,  by  reason  oC  the 
said  collision,  drowned. 

8.  The  said  J.  H.  Armstrong  was,  at  the  timo  of 
the  said  collision,  off  duty,  and  had  nothing  to  do  with 
the  negligent  or  careless  navigation  of  The  BushtrOf 
which  partly  caused  the  said  collision  as  aforesaid. 

9.  At  the  time  of  the  said  collision  the  said  T.  T. 
Owen  was  one  of  the  crew  of  The  Bushire  and  was 
serving  on  board  The  Bushire  as  second  offloer  under 
duly  signed  articles,  and  was,  by  reason  of  the  said 
oollirion,  drowned. 

10.  The  said  T.  T.  Owen  was,  at  the  time  of  the  said 
collision,  in  charge  of  The  Bushire,  and  was  directly 
responsible  for  the  negligent  or  careless  navigation  oC 
The  Bushire,  which  partly  caused  the  said  coUirion  as 
aforesaid. 

11.  At  the  time  of  the  said  collision  the  said  M.  A. 
Toeg  was  being  carried  on  The  Bushire  as  a  passenger. 
He  had  paid  his  passage* money  and  was,  by  reason  of 
the  said  collision,  drowned. 

12.  The  said  M.  A.  Toeg  had  nothing  to  do  with  the 
negligent  or  careless  navigation  of  The  Bushire,  which 
partly  caused  the  said  collision  as  aforesaid. 

13.  AU  of  these  actions  were  commenced  within 
twelve  calendar  months  of  the  date  of  the  death  of  the 
said  J.  H.  Armstrong,  the  said  T.  T.  Owen,  and  tho 
said  M.  A.  Toeg. 

14.  The  oourt  is  to  be  at  liberty  to  draw  inf erenoea  of 
fact. 

15.  The  questions  for  the  opinion  of  the  court  are  aa 
follows :— (1)  Are  the  defendants  liable  for  the  damages, 
if  any,  sustained  by  the  first  named  plaintiff  and  her 
said  children  by  reason  of  the  death  of  her  husband,  the 
said  J.  H.  Armstrong,  in  the  said  collision  P  (2)  If  the 
defendants  are  liable,  aire  they  liable  to  pay  the  whole 
of  such  damages,  when  ascertained,  to  the  plaintiffs,  or 
only  a  moiety  of  the  same  ?  [The  special  case  then  put 
similar  questions  as  to  the  liability  of  the  defendants  for 
the  damages  sustained  by  the  plaintiffs  T.  T.  Owen  and 
M.  A.  Toeg,  and  proceeded  as  follows :-»]  If  the  > 
plaintifb,  or  any  of  them,  are  entitled  to  recover 
against  the  defendants.  Judgment  is  to  be  entered  up 
accordingly,  with  costs,  and  a  reference  directed  to  the 
registrar  and  merchants  to  assess  the  damages.  If  the 
defendants  are  not  liable  to  the  plaintiffs,  or  any  of 
them,  Judgment  is  to  be  entered  accordingly  for  the 
defendants,  with  costs. 

The  special  case  was  now  argued  before  Butt,  J. 

BuckniU,  Q,0*,  and  Nelson,  for  the  plaintiffs. ~These 
actions  are  in  the  Admiralty  DifisIoUy  and  therefore 
the  rules  of  the  division  as  to  contributory  negligence^ 
which  are  the  same  as  those  of  the  Court  of  Admiralty^ 
and  not  the  technical  rules  of  the  common  law,  under 
which  the  plaintiffs  here  would  have  no  cause  of  aotioui 
must  be  applied  by  the  court:  The  Milan,  Lush. 
388,  10  W.  R.  Adm.  Dig.  26;  The  Laconia,  Br. 
&  L.  117,  11  W.  R.  Adm.  Dig.  24;  The  Vera 
Cruz,  33  W.  B.  477,  10  App.  Oas.  69.  ThU  would 
be  the  case  even  it  the  9th  sub-seoUoxi  oV  tVie  ^^^ 
section  of  the  Judlcatute  <^^^*  181 E,  \^^  ^^ot  \»eeu 
passed  or  did  not  appU^  fot  *^«  ^'^^^  ^^  kAt^'^^^  ^ 
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Mtt«lidivttd  in  tlM  Higk  Oottt  of  JmIImi^  mU  4lw 
tBt^^Mofito  jvtisdiotiM,  «iilwged  bf  MM  ptotiai—i 
«l<lioMUii»Aot»  itflMicndltothe  ▲dmlrally  iNvMon, 
la  iic«Ui«  in  Mm  J«diMtam  Aflto  wUoh 
the  oMUt  to  ipply  the  toobiilMa  4o<Mm  of 
Mm  oqmdma  law  m  to  amtiflnitofy  negligfoe  toacMom 
aaaigned  to  the  Admiralty  Division,  «f«n  nHhengh 
MMia  noMonfl  €onMI  not  hnve  been  btooglit  la  tke  Oonrt  of 
Ateimlty  befoire  Mie  pnMinff  «C  Mie  Jndlaatort  Aato.  Bat 
theaa  MMona  ai«  acMotta  ariaing  oat  of  a  ootibiM  betvneft 
Mp^  ^rttUn  the  9th  anb-aeoMoo,  and  the  eflciet  and  in- 
tantion  ol  Mm  smb-aeotion  k  that  In  aneh  aoMona  a  pMnMfl 
aan  xeaofar  damagaai  notnithstanding  that  tbe  taaaal 
nattigated  bj  his  aarrants,  or  on  whloh  he,  ot  the  peiaon  in 
lespect  of  the  loss  of  whose  life  be  aaaa^  waa  mt^ftA 
ar  oanfad,  has  in  part  oaoaaionad  the  ooiliilMa.  In  Mie 
fmsent  oasea  the  roles  of  the  Oanrt  of  AdoMraltf, 
wbioil  onght  to  be  appUad  both  on  geneial  pHaaipka 
and  bj  virtne  of  the  9Mi  anb-aaetloa,  woaM  enable  tbe 
plaifltifls  to  reoover  half  thdr  damagaa  faaaa  tbe  dafead- 
ind  the  lamalnder  of  their  dasaafaa  from  aha 
I  of  tbeir  «wn  Teaael,  on  tbair  being  able  to 
thnttbehr  own  n^gliganoe^  or  tbe  nagUgenae  of  tbair 
fellow-serranUi,  had  not  oansed  the  improper  natigatlan 
of  Th€  BiMhtre.  It  la  no  reason  lor  applying  a  dilfefant 
mila  that  a  Jniy  might  aatlmato  the  dami^taa  on  a  wrong 
piinaipla. 

Tbep  aloo  rafenad  to  Tk$  Mka,  17  W.  lU  9U,  L.  ft. 
3  P.  C.  447  ;  Adam$  ▼.  The  QUugow  and  Bmiih' 
Wist9tn  Jiailway  €h^  3  Ct.  of  Seaaion  Oaaaa  (4th  aeries), 
216  ;  The  Chwtm^  Bmik  pf  Iniia  ▼•  Tke  IfMerlmwdi 
aieameJUit  Oo.,  9  Q.  B.  D.  118,  30  W.  &  Dig. 
188;  NiehoUon  ▼.  ilfounsey,  16  flast^  884;  WeMtr 
t.  BueUm  Biemr  JH^Oroad  Oa.,  88  N.  T.  Bap.  860 ; 
OaliiroM  T.  Jtftw  York  emd  Ntm  Bema  Bailwm^,  80 
K.  Y.  Rep.  49S;  Oeit^rmfe  ▼.  £fiier^sm  fimlway,  8Q 
JTM.  89S ;  WeAueh  8t.  Louie  mud  Aw^  BaOwa^  ▼. 
FefUm^  46  Amarioaa  Bap,  706 ;  Soi.  Lead.  Oas»,  vol.  1, 
p^  700C  nofeea  to  JaASy  f •  Whe$e. 

Sir  W,  PhUUmore  and  Bomfj  lor  Mm  daf snimitog 

Their  argnments  sufflcientlj  appear  from  the  jnig* 

■MOt. 

Tbif  cited  tbe  following  oaaaa :  STAorspooil  t«  Jpyaai, 
8  a  B.  115  ;  Armiir0n§  ▼.  The  iMneaehire  mmd  Terk- 
ehire  Bailway  Co.,  28  W.  B.  295«  L.  B.  10  Xs.  47 ; 
Wmte  ▼.  North'JeaeUm  BmOway  O^^  7  W«  B.  311, 
S.  B.  A  £.  788;  The  Khediwt.  29  W.  B.  178,  7  App. 
Gas.  788;  The  Vera  GruM.  9^  W.  B.  475,  10  App^  Gas. 
58,'  SfiaigJUw,  TedotMe,  89  W.  B.  781,8  App.  Gas.  817. 

BuzT,  J*— >The  BagUsh  decisions  on  the  point  of  aon* 
tributory  negUgenoe  whieh  ha?e  been  referred  to  am 
pexfeotlj  alear,  and  if  thejr  had  not  been  ao  alear,  I 
ahonld  hare  taken  Mme  to  oonsider  what  Jadgaseot  I 
should  pronounce  if  I  had,  for  the  first  time^  to  deoide  tbe 
qnest&on  which  has  been  discussed  hen^  and  which  was 
the  question  disoussed  in  Thoregood  ▼•  .Bryan  for  the 
first  time.  I  should  have  hesitated  long  before  I  should 
ha?e  arriyed  at  the  conclusion  at  which  the  learned 
judges  in  that  case  arrived,  especial!/  hating  regard  to 
the  opinions  expressed  both  in  toxt-books  and  by 
learned  Judges  in  Scotland  and  in  some  States  of 
America,  which  are  strongly  antagonistic  to  the  doctrine 
laid  down  in  that  case.  But,  as  Lord  Blackburn  said, 
in  Sptiight  ▼•  Tedcaetle,  the  case  of  Thoragood  ▼.  Bryan, 
baa  never  been  overruled  in  thia  country,  and,  having 
regard  to  the  practice — I  think  I  can  aay  the  unirersal 
ptaCtice^by  which  Judges  decline  to  overrule  the  de- 
dafona  of  courta  of  co-ordinate  jurisdiction,  I  do  not 
consider  myself  authorized  to  decline  to  follow  that 
ease.  Therefore*  however  reluctantly,  I  must  give  effect 
to  the  decision  I  have  thus  come  to»  and  I  must  decide 
that,  in  eaoh  and  all  of  the  three  suits  in  which  the 
present  special  case  has  been  atated,  the  doctrine  laid 


dtfWB  In  nM^nad  a.  Bryms  wonli  bar  «ha  [ 
tbeir  itMdy  nalaaa  tbalav  haa  baan  altarsd  I 
29,  snh  ssathin  9,  «f  Mm 

ia  oontondad  Iqr  Mr.  BnaknOl,  who  baa,  I  \ 
very  ably  before  the  oonrt  all  the  authorities  I 
thia  oase,  that  that  aooMon  enablaa  this  < 
the  plaintilb  at  leaat  half  of  the  damages  { 
auateined  by  raaaon  of  tbe  oolliaion  in  qu 
the  aub-aeotion  ia  in  the  following 
or  proceeding  arising  ont  of  a  eollisloa  I 
ships,  if  both  shall  be  foond  to  be  in 
hitherto  in  force  in  the  Court  of  Adail 
they  have  been  at  variance  with  the  rules  in  J 
courto  of  eommon  law,  aball  prevail."  It  i 
with  soma  raaaon^  tlmt  these  oaaos  are  i 
collision  batwaan  two  shipa,  and  that  the  i 
which  I  referred  appliea  to  it.  I  think,  if  I 
nothing  elaa  in  the  seoMon  reatrictug  id  i 
to  parManlnr  aaaea,  that  would  be  a 
Bnt,  tokia«  «  bnad  view  of  tho  moMoo,  I  da  i 
the  praaent  aaae  ta  wittin  ft.    I  do  not  thiakf 


By  tha  axproN  words  f 
it  only  appliaa  to  naaas  wbem  tbe  rales  hi  i 
Admiralty  OvutwaianttMlanea  wiMi  Ihe  i 
conrta  ol  namiaan  law.     Kow  an  aotfoi 
OampMrs  Ant  la  n  totally  diatlaot  acMon  I 
aver  waa  aaHartninad  by  a  Oovit  of  Af 
dlflsrant  In  its  mtoro,  and nortainly  thai 
never  did  nntartadn  annh  a  anit.    Thsreror^(l 
mie  In  Mm  06«i«  of  Adminlty  aa  toMMi 
in  aotiona  under  Lord  Oampbell'a  Act,  ar  m  M 
In  wWch  daaangaa  abould  be  naaeaaed  In  aoak  1 
If  tham  waa  an  Admitalty  mla,  Mmm  ma 
varianoe  wllb  the  nonrbi  of  aommon  kw. 
then  bavtog  bean  no  vartanoe  aa  to  tte  raleilal 
in  MMoa  aatfana,  H  appaan  to  mo  that  the  a  '^ 
apply*    Hnah  na  Iiagt^H,  tberaiora,Ii 
antbaanthorttyoftba  oaaa  of  rAorosaf^f.i 
aoMM  ktar  oaaaa  wbtoh  appear  to  have  f 
the  platotn  aco  pradnded  from 
aatfana,  and  that  tbair  oaaa  la  not 
Mm  anb-aaoMon  of  the  Jndtoatora  Aat,  II 
have  referred  to.    I  give  jndgmanti 
defandanta,  wHb  aoata. 
8olldtolaio»lhapklnMfi^  £oiateA  OlJ 
Solidtora  for  the  defendanto,  Frikharii 
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OOVBT  07  APPBAL. 


Katxovai.  Pbotivoul  Baitx  op  Enolakd  v.  Jackboit. 


OovRT  op  Appial 


Caiitt  of  AyytaL  , 

From  ObAn.  IMt.  Kaj  8»  10, 14. 

Saxxoital  Pbotekceiak  BAinE  op  BveLAVB  9. 
Jacxbok.  («.) 

— GbnjirtMMve  tioKea  o/  fraud  qf  mortgogor^Eff^ 
fif  igmranM  cr  mUM^  of  griufkoif  on  vaUdUy  of 
miweyanet   -Utad    ^VaUMf^AUmm of  aaoZ. 

A  idieiior  token  cUaining  an  advance  firom  a  lahk, 

M  the  eeeurity  of  a  depoeit  of  tUle  deede  wUh  a  memory 

endmi  of  charge,  it^ormed  the  hank  manager  that  part 

^  iheproperty  comprised  therein  heUnwed  to  hie  eistere; 

Wdtheywere  aeaieting  him  with  the  deeds  in  order  that 

(keg  might  throw  additional  capital  into  a  ooUiery  in 

wmeh  he  was  inierested;  and  that  they  were  going  to 

naif  canveyaneee  to  him,  hut  were  not  going  to  get  any 

wutderation  for  doing  so.    He  then  depoeited  the  deeds, 

nAieh  the  manager  handed  over  to  the  hanJ^s  solicitor 

with  inetructions  to  investigate  the  title,  hut  without 

eommunieating  to  him  the  above  statements.    The  deeds, 

induded  two  conveyances  from  the  sisters,  dated  the  day 

fffvUms,  hy  which,  in  consideration  of  the  release  of  a 

debt  of  MOO  due  from  each  of  them  respectively  to  their 

bntherp  and  of  a  payment  hy  him  to  micA  of  tJiem  of 

1300,  they  were  expressed  to  convey  their  shares  in  tKe 

fmiriy  to  him    absolutely.     No   consideration   was 

may  paid    to    them    hy    the    hrother^    he    having 

fneired  their  execution  of  these  eonvetfances  with  the 

istention  of  d^rauding  them,  hut  they  had  not  asked  to 

hne  the  deede  read  over  or  explained  io  them,  and  had 

emceted  them  ai  the  request  of,  and  trusting  in,  their 

Mher,  and  in  the  htli^  that  the  ohfeet  was  to  enalile 

Um  to  raise  money  to  pay  off  an  incumbrance  on  the 

Aare  of  himself  and  one  of  the  sisters.    This  he,  in 

fei,  did  out  of  the  money  advanced  hy  the  hank,  and 

ftw  obtained  from  the  mortgagee  the  deeds  which  he 

itfoeiied  with    ike  hank.     Jae  afterwards  absconded, 

^dng  heavily  indebted  on  his  hanking  account.    In  an 

adion  hy  t?ie  hank  to  enforce  their  security, 

Hdd,  that  the  convey cuicee  were  not  void,  as  nothing 
had  been  said  hy  the  hrotJier  to  mislead  the  sisters  as  to 
the  nature  of  the  instrument  they  were  executing  ;  that 
the  eonteet  was  between  equitable  owners,  and  the  die- 
a^epaney  between  t?ie  brother^s  statements  to  tJie  manager 
and  the  rediais  in  the  conveyance  was  suffldent  to  fix  the 
hank  with  notice  of  the  fraud  on  the  sisters,  from  which 
)M4ici  the  hank  could  not  escape  hy  the  omission  of  the 
iMnager  to  inform  the  solicitor  of  the  brotJier^s  state- 
nents,  and  that,  consequently,  the  sisters*  claim 
vai  entitled  to  priority  over  that  of  the  bank, 
except  so  far  as  the  incumbrance  had  been  paid 
off  out  of  the  hankie  money,  but  without  allowing 
tAe  bank  the  benefit  of  a  charge  on  the  property  of  one 
of  the  sisters  which  had  been  paid  off  at  t?ieir  expense,  but 
vhich  had  been  really  effected  for  the  hentiftt  of  the 

A  degree  of  negligence  not  amounting  io  fraud 
*'<  efficient  to  fix  a  person  claiming  under  an  equitable 
^t  as  distinct  from  a  person  having  the  legal  estate, 
^"ith  noiiee  of  faets  which,  hut  for  such  negligence,  he 
^eeuld  have  discovered. 

K«tileweU  v.  Weteon,  SO  W.  B.  402,  21  Ch.  D.  685, 
^ixplained  on  this  point. 

,  A  voluntary  conveyance  by  a  grantor,  who  was  engaged 
«»  carrying  Jut  a  fraud  with  regard  to  the  sulu'eet  of 
^he  conveyance,  was  retained  by  him,  the  grantee  being 
^'^norant  of  its  existence.     When  discovered  it  was  found 


to  have  no  seal  or  other  impression  to  denote  a  seal^^ 
it,  hut  only  a  piece  of  ribbon.  It  was  expressed  t9fU 
eigned,  sealed,  and  delivered  hy  the  grantor  in  the  or e- 
sence  of  a  witness,  who,  howeverf  remembered  nothing 
about  the  matter,  though  he  reoogniaed  hie  own  signa* 


(oO  Bepoited  bj  H.  F.  Akbdboz,  Eaq.,  Baxristex-at» 
Law. 


Held,  that  the  deed  was  never,  in  fact,  sealed  at  aU, 
and  was  invalid. 

In  re  Sandilanda,  L.  R.  6  0.  P.  411,  aub  nom  In  re 
Mayer,  19  W.  B,  641,  observed  upon. 

Decision  of  Baoon,  V.O^  affirmed. 

Appeal  from  a  dedf ion  of  Bacon,  V.G. 

The  plaintiffei  were  mortgagees  who  sought  to  enfoioe 
an  equitable  mortgage  hy  memorandum  and  depoeit  of 
the  title  deeds  relating  to  twelve  houses  at  WiJtham« 
stow  given  to  the  bank  hj  a  solicitor  named  Bobert  J. 
Jackson. 

The  houses  had  formerly  belonged  to  the  father  of 
Jackson,  and  ha  had  mortgaged  seven  of  them  to  secure 
d8700,  and  this  mortgage  had,  in  1871,  become  veBted  in 
J.  Khig. 

By  his  will  the  father  devised  the  mortgaged  houses, 
three  to  his  son  B.  J.  Jackson,  and  four  to  his  daughter 
Ann  Jackson,  and  the  remaining  Ave  unincumbered 
houses  to  his  daughter  Maria  Jackson. 

In  1869  Maria  Jackson  mortgaged  her  houses  to  the 
trustees  of  a  building  sodety  to  secure  £300,  and  in  1876 
she  further  charged  her  houses  with  the  sum  of  £120  in 
favour  of  the  building  society,  Jackson,  by  the  same 
deed,  charging  his  three  houses  also,  but  subject  to  the 
mortgage  thereon  of  J.  King,  which  was  still  outstand- 
ing.  It  was  proved  that  this  charge  was  made  for  the 
benefit  of  Jadcson,  and  that  he  received  the  £120,  and 
gave  his  sister  a  mortgage,  dated  the  8th  of  Julyi  1876, 
on  his  houses  for  that  amount. 

In  January,  1883,  Jackson  applied  to  the  bank  for  an 
advance  of  £2,000,  and  proposed  to  deposit  as  security  the 
deeds  of  some  honsea. 

The  application  was  made  to  Mr.  Fawcett,  the 
manager  of  the  Islington  branch  of  the  bank,  who  gave 
evidence  at  the  hearing  to  the  efEect  that,  during  the 
negotiations  for  the  advance,  Jackson  informed  him  that 
his  sistersy  the  defendants,  were  Joint  owners  with  him« 
self  of  the  property,  and  that  they  were  assisting  him 
with  the  deeds  in  order  that  they  might  throw  additional 
capital  into  a  coUiery  in  which  Jackson  was  interested; 
tiiat  his  sisters  were  going  to  make  conveyances  of  the 
houses  to  him,  but  were  not  going  to  get  any  consider- 
ation for  such  conveyance,  but  were  to  put  the  money 
into  the  colliery,  in  which  they  themselves  had  no 
interest.  The  manager  also  deposed  that  he  handed  all 
the  deeds  to  the  bank's  solicitor  telling  him  that  he  was 
to  exercise  great  care  and  diligence  in  investigating  the 
title,  but  that  he  did  not  communicate  to  him  the  state- 
ments made  by  Jackson  with  reference  to  his  sisters. 

It  appeared  that  on  the  15th  of  January  Jackson 
drew  on  his  account  for  a  sum  of  £700,  and  on  the  19th 
he  signed  the  memorandum  and  deposited  the  deeds 
with  the  bank.  They  comprised  the  conveyance  to  his 
father ;  the  mortgage  by  him  and  transfer  thereof  to  J« 
King;  the  offloe  copy  of  the  father's  will;  two 
conveyances,  both  dated  the  18th  of  January,  1883, 
by  which  Ann  Jackson  and  Maria  Jackson  respectively 
conveyed  their  houses  to  Jackson  in  fee  simple,  each 
conveyance  containing  a  recital  that  the  sister  was  in- 
debted to  Jackson  in  the  sum  of  £400,  and  witnessing 
that  £300  was  paid  by  B.  Jackson  to  each  sister,  and 
tha^  he  released  the  payment  of  the  debt  of  £400,  as  the 
consideration  for  the  purdiase ;  and,  lastly,  indorsed  on 
the  mortgage  by  the  father,  a  reconveyance  by  J. 
King  to  Jackson  of  hia  security  in  consideration  of  £700. 
In  this  indenture  the  conveyances  by  th^  oUten  of  the 
same  date  were  recited* 
I     In  September,  1833,  Jaokaon  abttc^jix^^^  \>Aim  Va- 
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OoiTBT  07  Arnuu 


Natkhtal  Fbotdtozal  Baitx  or  IBiraLAirD  v.  Jioxioir. 


Oowof  i 


deliM  to  the  iMmk  for  omr  fO^OOOf  iad  in  October  fhe 
action  ▼«*  oomiDeoQoda^  by  whioh  tbo  plalntiibi  olalmod 
oA  aooQUot  of  w^at  wm  due  on  ihelr  MoarKQr,  with  lore- 
closnrf  or  vale, 

'On  the  hearing  of  a  uotion  bjr  the  plalntUta  for  the 
appointment  of  a  receiver  the  defendant*,  Ann  and 
Maria  Jackeon,  produced  two  indenture!,  dated  the 
18  th  of  Januaiy,  1989i  by  ^hioh  Jaokson*  In  oon« 
sideratlon  of  hie  natural  Ioto  and  affection  for  hie  eieter, 
the  grantee,  and  in  oondderation  of  IO0.  paid  bj  her, 
was  expressed  to  convey  to  them  respeotiTeTy  the  houses 
they  had,  by  the  above-mentioned  indentures  pf  the 
san^e  date,  conveyed  to  him.  These  indentures  were  ey« 
pressed  to  be  signed,  sealed,  and  delivered  by  Jaekson 
in  the  presence  of  W,  B.  B.  Thompson,  his  derk,  and 
bore  the  signature  of  Jackson,  but  bad  no  seal  or  other 
impressed  mark  on  them,  but  merely  the  piece  of  ribbon 
in  the  ueni^  poffition, 

Thompson  wi^  called  as  a  witness  at  the  hear- 
ing, and  gave  evidence  to  the  effect  that  he  did  not 
remember  the  execution  of  these  indentures  by  Jack- 
son, nor  that  he  had  attested  them,  although  he 
recognised  his  own  signature  thereto. 

The  indentures  came  to  light  after  Jackson  had 
absconded,  and  were  handed  to  hie  sisters  by  one  of  his 
dorks. 

The  statement  of  claim  asked  for  a  declaration  that 
the  bapk*e  charge  on  the  houses  comprised  in  the 
deposited  deeds  was  entitled  to  priority  over  the  claim 
of  anyone  as  owner  or  moitgsgee  thereof.  The  plain- 
tiffs had  admitted  the  daim  of  the  building  sodety  as 
owners  of  the  legal  estate  under  their  mortgage  of  1869 
from  Maria  Jackson,  in  respect  of  the  houses  devised  to 
hert  )n  consideration  of  the  sodety  admitting  the 
priority  of  the  bank's  claim  over  the  houses  devised  to 
Jackson  to  the  extent  of  £700. 

Ann  Jackson  and  Maria  Jadnon,  by  their  defence, 
daimed  to  be  still  owners  of  the  houses  devised  to  them 
respectivdy,  alleging  that  the  outstanding  mortgage  in 
favour  of  J.  King  was  paid  off  by  Jackson,  on  their 
behalf,  as  their  solidtor,  and  the  title  deeds  handed  to 
him  by  J.  King  to  hold  for  them;  that  they  never 
authorised  Jackson  to  part  with  or  deposit  the  deeds  by 
way  of  security  ;  and  that,  if  he  had  done  so,  it  was  a 
fraud  on  tiiem,  and  they  counter-dainied  a  retiun  of  the 
title  deeds. 

Maria  Jackson,  in  her  evidence  at  the  hearing,  said 
that  she  and  her  sister  were  asked  by  their  brother  to 
oome  to  his  aSLoe ;  that  they  went  there  on  the  18th  of 
January,  when  he  told  them  he  had  two  papers  he 
wished  them  to  sign  in  order  to  give  to  Mr.  King 
respecting  the  mortgage  of  £700,  whidi  he  was  going  to 
pay  off;  that  he  did  not  read  the  papers  to  them,  but 
that  they  had  full  confidence  in  him  and  signed  the 
papers,  which  were  ndther  read  over  nor  explained  to 
them.  This  was  corroborated  by  the  evidence  of  W.  B. 
Thompson,  who  attested  their  execution  of  the  convey- 
ance. 

The  sisters  also  denied  having  had  any  intention  of 
helping  their  brother  in  his  collieries. 

Bacon,  Va,  held  that,  had  the  bank's  solidtor  been  in- 
formed of  what  the  manager  had  been  tdd  by  Jadcson,  he 
would  have  been  led  to  make  inquiry  into  the  transac- 
tion; that,  as  no  inquiry  had  been  made,  the  bank 
could  be  in  no  better  situation  than  Jackson  would  have 
been  in,  and  that  the  bank,  therefore,  was  not  entitled  to 
priority,  in  respect  of  the  debt  due  to  Jackson, 
as  against  the  daim  of  Ann  and  Maria  Jackson; 
that  the  bank  was  entitled  to  a  charge  on  the  houses 
belonging  to  Ann  Jackson  for  a  proportionate  part  of 
the  £700  due  on  King's  mortgage,  which  Jackson  had 
paid  off  out  of  the  banlrs  money,  but  not  to  a  charge  on 
the  houses  of  Maria  for  £1S0  in  respect  of  the  mortgage 
to  the  building  sodety  •  and  ordered  the  platntlfls  to  pay 
so  mudi  of  the  costs  of  the  action  m  had  been  oooasiened 


bjr  tbdr  daim  agdnst  Ann  and  Maiia  Jsi 
liberty  to  add  the  amoml  ojt  suieh  oosfti  to  thsii  1 
The  plaintiffs  appeded. 

lants. — We  say  that  we  are  entitled  to  piioifl|f 
If  hole  amcNmt  due  to  ns  from  Jaokeon.    Vo  ( 
respondents  were  defranded  by  htm,  bat  their  i 
enabled  him  to  commit  the  fmud,  and  ws  rdyl 
prindple  quoted  with  appvovd  by  LIndlej,  T ' 
Qordm  ▼.  Jamtt,  a«t$,  p.  S17,  80  Oh.  D.  p.  T 
"when  one  of  two  innocent  parties  must 
party  shall  sidlev  who,  by  his  own  acts  and  < 
enabled  the  other  to  be  Impoeed  on."  By  their  d 
sisters  ddmed  to  be  etiU  owners  of  the  houMi,! 
their  conveyances  of  Jannanr,  1883,  have  neverj 
adde,  amounts  to  »  plea  of  nov  eiiyMiim. 
cannot  sue tdn.  for  the  evidence  ehows  that  thej  < 
the  deeds  without  desiring  them  to  bo  read,  suit 
therefore,  bound  by  them ;  Thorowgood^$  1 
Bep.  9  b, ;  Fo9Ur  v,  JIfaohinnfin,  17  W«  B.  IIOS,] 
4  d  P.  704;  that  they  were  mided  as  to  tbe  r 
deeds  is  not  enough ;  Edwards  v.  Brawn,  1  Or,  I 
indeed  they  believed  the  object  of  the  deeds  1 
enable  Jackson  to  pay  off  King's  mortgage,  sad  1 
the  title  deeds,  which  was  what  he  did.  He  had  1 
therefore,  from  them,  to  rdse  money  on  (he  < 
they  cannot  complain  that  he  exoeeded  his  < 
P&rry  Herriek  v.  AUwood,  6  W.  B.  204,  i  D8.< 
91,    Thev  are  estopped  by  their  negligence  fmnl 
^e  validity  of  our  charge:   Swan  v.  Nofik 
AuBtrakuian  Co,,  U  W«  B.  862,  2  H.  ft  1 
Hunier  ▼.  WalUra,  20  W.  B.  218,  Ii.  B.  70h.1 
FasUr  v,  Mackintum  a  new  trid  was  ovdsrai  < 
question  of  negligence.    As  to  the  reconn 
Jaokeon  to  the  respondents,  it  ia  admitted 
passed,  they  are,  therefore,  Tolnntary,  and  voUj*'<| 
a  subsequent  purchaser  for  vdue  under  27 . 
And  they  are  void  by  reason  of  having  no  sedoal 
gjhep.  Touch,  p.  67.    Baoon,  V.O.,  held  that  \ 
no  better  position  than  Jackson  wonld  havedoai^l 
equities  between  us  are  not  equal  00  as  to  mske| 
of  qui  prior  est  tempore  potior  esf  jure  applj: 
JByre,  1  De  G.  J.  ft   8.  149,  12  W.  B.  Oh.  1 
Fhillipi  r.FhiUips,  10  W.  B.  236,  4  De.  G.F.I 
Cave  V.  Caiw,  28  W.  B.  798,  15  Oh.  D.  689 ; 
no  notice  of  there  bdng  anything  wrong  or  1 
the  transaotion  :  Jonee  v.  Smith,  1  Ph.  244; 
Oreen,  3  My.  ft  K.  699.  We  cannot  be  fixed  1 
by  any  conduct  on  our  part  short  of  fraud,  per  1 
KeUlewdl  v.  WaUon,  30  W.  B.  402,  21  Oh.  D. 
[OoTTOH,  Ii. J.— Is  that  correct,  exoept  in  favonrd 
son  having  the  legd  estate  f]    We  were  acting  ti| 
good  faith,  the  security  bdng  for  a  present  1  ' 
not  for  a  past  debt,  and  ordinary  care  on  the  ] 
respondents  would  have  prevented  the  fraud :  1 
marks  of  Sugden»0.,  onKennedyr.  Qreen  in  Jffl 
▼•  Hovendenf  Drewry,  p.  21.    We  daim,  ats«f  1 
addition  to  the  charge  of  £700  which  has  hesa  i 
us,  a  charge  on  the  houses  of  Maria  Jseboa  M 
which  she  borrowed  from  the  buildifig  so«^J 
whidi,  in  fact,  has  been  paid  off  at  our  expsase. 

Marten,  Q.C.,  and  Mcnttfior$,  for  the  i 
The  evidence  shows  that  the  oonveyancss 
expldned  to  the  sisters^  and  that  they  wen  1 
to  their  effect    If  a  deed  bereadfelsefyitviUi 
the  person  executing  it^Thorowgoo^a  cam^i"^ 
these  deeds  are  Yoid.    [Ootton,  L.  J.-*In  this  n 
question  of   notice  to    the   bank,  on  wUoh 
y.O.,    reUed,    was    immateriaL]     1a  aaf  ^ 
houses  were  effectually  reoonveyed  by  ^'^^'""I'L 
absence    of   a    sed    is   immateridi    the  rfW} 
suifident :  In  re  Semdilande,  L.  B.  6  0.  P. 
nom  In  re  Maytri  19  W.  B.  641.    [CofW.  ^ 
must  have  been  the  oertificaU  which  was  rsUsd  oil 
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KAVMHrix  PMvnfof At  Bamc  o»  ■WMMm  t.  JAOtMir* 


Oonmt  Of  Aff lAt. 


M  erldcMM  of  4«#  aaMNillMi ;  if  ttttT,  I 
wftli  fth«  dMWMiO  Al  «B7  iM»,  tbo  btok  bad  mi. 
•troetif  e  boUm  muh  m  to  pat  IhMi  on  Inquiry.  Th«y 
bad  two  agenU  in  the  matter^ tha  maaafer  and  the 
•olfeitor.  If  tba  foraiar  bad  oonmvniaatad  to  the 
latftar  what  he  had  baen  told  by  Jaafcaon  the  fnrad 
wonld  have  bean  detaotad. 

Bir  A,  Waiion,  In  reply,  rafarred,  oa  the  qnestioti  of 
DoUof*.  to  Eaidiffe  ▼.  Barnard,  19  W.  K.  764,  L.  R.  6 
Cb.  651 :  and  Agra  Bank  ▼.  Barry ^  L.  R.  7  H.  L.  )35, 
saw.  R.  Dig.  150. 

LnrnZfBTY  UJ,,  refeirad  tf  N€iHh$f%  Couniui  of 
Kngkind  Fire  JnemratMi  Oo.  f  •  Whipp,  92  W.  B,  616, 
26  Ob.  p.  469, 

Cur.  adv.  vulU 

May  14.— Oowoir,  Ii. J.— TUe  appeal  1b  brooght  by 
tbe  ptatotifhi,  wh«  aeek  to  eoforee  an  equitable  charge 
on  oertain  hottaea  which  belong  to  the  defeodaoti.  The 
ebarfft  wm  oiwitod  by  Robert  Jaokton,  the  brother  of 
tbe  ladiea  to  whom  the  property  belongi,  and  he 
depoiltad  wttb  the  plaintiili  the  deede  relating  to  the 
booMC,  ladadfiig  conveyaBoee  to  him  from  hie  •iaton  of 
tb«  hontea  In  q«eatIon.  They  qaestion  the  Tiilidlty  of 
the  eonveyaaoea,  and  eay  that,  at  the  time  when  the 
cbarge  wae  eraatad  and  the  deede  depoiited  with  tbe 
pUdatlitk,  the  lenl  aetato  In  the  hooaee  wae  still  vested 
in  them,  aa  tbe  deede  were  abeolatoly  and  entirely  void, 
bat  they  do  not  aotnelly  pot  their  caee  at  If  It  were  raited 
nndet  a  pla«  of  non  eti  fadum,  and  the  flrtt  qneetion  is 
vbither  they  oould  aoitain  each  a  plea  f 

Kow  I  do  not  ftttend  to  advert  to  the  form  of  pleading 
rath  a  idea,  b«t  I  ahall  oondder  the  aabetonce  of  the  qaee* 
tiea.  That  Jaakaon  haa  defitnded  hit  eletort  It  evident. 
bat  that  la  not  the  qnattloo.  The  queetloQ  It,  Are  theee 
dttdt  vdd  ao  M  not  to  be  eiftetiial  to  peat  any  ettoto  in 
the  hooeet  P  Now  the  rale  of  law  it  that,  if  a  perten  who 
tttlt  and  deUvera  a  deed  la  mitled  by  the  mitrepretenta- 
tiont  ormitatatomentt  of  the  grantee  or  otbert  procaring 
ttoezacntlon  of  the  deeds,  in  each  a  way  that  be  does 
Mt  know  what  tba  inatramcnt  la,  the  deed  it  not  his 
^Md  at  all,  becante  be  was  neither  minded  nor  intended 
to  sign  a  doonment  of  that  character  or  olatt,  at,  for 
instance,  a  releaae,  whilst  Intending  to  execute  a  leate. 
Sooh  a  deed  ia  Told.  Bat  the  facta  of  thii  cate  do  not 
lead  to  any  each  conolotion.  The  defendantt  trotted 
Jackson  both  im  their  brother  and  aolioitor,  nor  can  they 
be  acooted  of  any  negligence  in  doing  to.  On  the 
tfldenoe,  whioh  waa  fairly  given  on  both  ddea,  it  it  dear 
that  nothing  waa  tald  to  mltlead  them  at  to  the  nature 
of  tbe  Inatrnment  they  were  executing.  It  it  doubtful 
how  far  they  understood  the  nature  of  the  deeds,  but  it 
<•  clear  on  tbo  evidence  that  they  knew  that  the  deeds 
Kitted  to  their  hooaat.  This  oontontion,  thareforei 
laiU. 

Tbe  defendants'  next  contention   ia  that  the  legal 

«ttate  had  become  revested  in  them,  and  to  tuttoin  thit 

^•y  piodaoe  the  reoonveyaaoea  to  them  from  their 

brother,  dated  the  day  before  the  pUintUes'  charge. 

It  it  remarkable  that  tbeaa  deeda  were  not  atamped 

nntil  kmg  after  their  date,  and  bear  a  atamp  which 

deaotet  that,  for  tome  reaaon  or  other,  the  penalty 

^v  not  enforoed,  aa  primd  foaU  it  would  have  bees. 

farther,  although  tbete  deedt  are  expietaed  to  be  aigned, 

*^od,  and  deliveted  in  the  preaance  of  the  atteeting 

«itnett|  who  waa  oae  of  R.  Jaekton'a  detka,  there  la  no 

^^aos  of  any  aeal  on  the  deeda,  but  merely  the  piece  of 

ribbon  for  the  oanal  purpoea  of  keeping  the  wax  on  the 

^rcbment.    In  my  opinion  the  only  oonoluaion  we  can 

<lr>w  from  thia  ia  that  the  deeds  were  never,  In   fact, 

'«aled  at  all.    Tbagr  were^  aonsehow  or  ethers  drawn  op, 

bat ntvir, in  iMt, enaotttad  by  A.  Jaakaon  in  aaehaway 

••  to  laaoa?^  tba  legal  aatatOr   tt  U  aald,  and  aald 

t'aif»  IhatMlttoa  was  mv  wate  la  waantUI  to  ooi^ 

«ltait«italtoadtad|  gnd^lhal  fftfocntly,  aa  In  th6 


te  them  thefoby,  but 
tbe  deeda  never  were 


oeae  d  aeoipoMftlea  p«ty  to  a  dead,  there  It  only  an 
imptaaaten  en  the  papa»,  and  Mr.  ICartan  raCMved  to  the 
case  of  hi  re  Aandifmidt,  where  an  InstHiaieBl  had  bean 
forwarded  ftom  the  oolonlea,  togetber  wtth  an  ofllolal 
certidoato  of  Ita  having  been  duly  acknowledged,  and  thIa 
waa  raeognlMd  by  the  court  at  a  deed,  although  there 
waa  no  eeal  bnt  only  the  ribbon  on  It  That  case  la  not 
now  under  appeal,  bat  It  la  avMant  that  the  qneatlon 
waa  merely  aa  to  what  waa  the  true  Inference  of  fhel, 
and  although,  perhaps  haTing  regard  to  the  oeHlfioato, 
it  waa  right  there  to  hold  that  the  deed  had  been  aealed, 
heia^  it  wonld,  in  my  opinion,  ba  wiong  to  do  ao«  It  It 
fame  thatlf  tfie  itoget  bo  ytitad  on  the  tibbodi  thol 
may  amonnt  to  aaaUag,  b«t  ndaniMi  infeience  can  bo 
drawn  here,  where  the  atteeting  witneaa,  who  haa  gltan 
avidenee,  readleoto  nothing  of  the  tort,  and  where  tbe 
grantor  had  alieady  aammttted  one  fraud  In  the  matter, 
and,  parhapa,  than  Intended  another.  The  quealioh  It 
merely  one  of  toot,  and,  on  the  evidence,  II  is  Inkpoa- 
eible  to  eonelnde  that  thaae  deeda  aver  became  the  deeda  * 
of  R.  Jackaon  ao  aa  to  reconvey  the  eatoto.  The  de« 
fendanto'  Ignoranoa  of  the  exitteuaa  of  the  deeda  ia 
imnmtorial,  aa  It  waa  at  agy  time  open  to  them  to 
aocept  the  benellta  which  paaaed 
tbe  condntlon  I  come  to  la  that 
aealed  at  all. 

The  eaaci  theraCora,  la  one  of  a  oooflict  between  two 
equltiet.  And  the  plaintlftt  have  a  valid  equ<tabte 
abarga  If  th^  taok  the  deeda  under  draumstodoas  such 
aa  to  give  it  them.  I  do  not  ooaaldef  the  ease  toaembiea 
Penv  Berrick  v.  AUwood,  which  was  relied  on  by  Sir 

A.  wataon.  That  caae  was  much  atronger  than  tbta 
one.  There  the  person!  entitled  had  left  the  deedf, 
without  there  t>eing  any  fraud  or  mttrepresentotioo,  ia 
their  brother'a  banda  in  order  to  enable  him  to  obtain  a 
eottslderable  advance,  and  the  very  object  of  tha  tran« 
aaotion  was  to  enable  him  to  deal  with  tha  deeds.  Here 
the  true  owners  say  they  knevf  the  object  of  the  trau- 
saotlon  waa  to  gat  a  reconveyanoe  of  the  housee  from 
King,  who  waa  mortgagee  of  one  of  the  sisters,  and, 
although  th^  knew,  therefore,  that  the  deeds  they  were 
executing  aifeoted  the  property,  they  were  altogetlier 
deceived  aa  to  their  effect.  That  case,  therefore,  does 
not  apply.  The  question  la,  Whioh  of  the  partlea  here 
haa  the  better  equity  f  I  think  the  Yloe-Ohancelbe't 
condttsion  waa  correct,  and  that  hit  Judgment  waa 
really  based  on  what  pamed  between  the  manager  aa4 

B.  Jackson  at  the  time  of  the  adtanoe,  though  he  does 
not  apecifioally  allude  to  It  In  his  Judgment.  (Qis  lord« 
ebip  here  referred  to  the  evidence  given  by  the  bank 
manager  as  stated  above,  and  oontlnued  :-*]  Tbe 
bank  cannot  be  In  any  better  position  by  reaaon  of  one 
of  their  agente  not  having  communicated  importont  facta 
to  the  other  agent.  It  was  the  manager's  duty,  it  he 
delegated  to  another  the  duty  of  Inveatigating  the  title, 
to  communicate  to  him  all  the  facto  of  the  case.  Ha 
did  not  do  ao,  but  the  bank  must  stand  In  the  same 
position  aa  if  he  had  done  ao.  Sach  of  the  deeds  con* 
tains  a  recital  that  the  sister  was  indebted  to  R.  Jackson, 
and  that,  in  consideration  thereof,  and  of  d300  paid  to 
the  conveying  alster,  the  deed  was  executed.  This  ia 
inconsistent  with  the  etory  told  by  Jackson  to  the 
manager  that  nothing  was  to  be  paid  to  his  sistero. 
There  wae,  therefore,  negligence  on  the  bank's  part  in 
not  making  further  investigation  as  to  the  Inconsittenoy 
between  the  reoitols  and  Jackson's  stetement.  It  follows 
that  the  bank  are  not  entitied  to  say  that  they  relied 
on  the  reoitala  in  making  the  advance  eo  as  to  estobllsh 
their  equitable  claim  agalhst  that  of  tha  sistort.  I  do 
not  think  that  the  question  of  what  constitutes 
oonstraotive  notice  artsee  here,  and,  with  regard 
to  tile  caaa  of  AMeiaeTt  f .  frofion,  t  #fil  only 
aay  thm  tiw  oottH  iraa  tftdlng  thafe  %U\i  VbM  quae- 
tton  of  what  waa  nioaarT  ^  onahU  \h«  \apXaatato 
to  bopoa^ronod  to  ^SfSP^  ^'^^  nSLte^^^^ 


600 


THE  WEEKLY   RBPOBTSR.     (JaMUbisM.]    YoL 


Coxna  OP  Apfbax* 


VjoumAL  Pbotdioui.  Bahx  or  EvoiiiiiD  tr.  Gamm. 


Ooui9«yi 


T.  If^^  V17,  Ljr«,  hioiMll  dlftlnotiy  reoognlaad  th« 
diftdnotion  b«tw«ea  a  oa«6  of  a  contest  between  eqoitiea 
and  one  between  an  equitable  title  and  the  legal  estate. 
He  eaja,  **  The  qneetion  is  not  what  oiroamstanoes  may, 
ae  between  two  eqoities,  give  priority  to  the  one  over  the 
other,  but  what  oivoumstanoee  Justify  the  court  in 
depriving  a  legal  mortgagee  of  the  benefit  of  the  legal 
estate  It  has  been  oontended  that  nothing  short  of 
fraud  will  Justif/  the  court  in  postponing  the  legal 
estate/*  And  the  Judgment  in  KeHUuM  t.  fTolson  is  to 
the  same  efleet  As  between  equitable  daims  the 
question  is  whether  one  parij  has  aoled  in  such  a 
way  as  to  Justify  Um  in  insisting  on  bis  equity  as 
against  the  other. 

This  disposes  of  the  main  point  in  the  ease.  But  the 
Vice-chancellor  has  allowed  the  bank  to  enloroe  their 
charge  to  the  extent  of  King's  mortgage  on  the  houetos 
belonging  to  Ann  Jackson^  which  Jadnon  paid  off  out 
of  their  moneys;  and  it  is  now  contended  that  they 
ought  further  to  be  allowed  the  amount  which  was 
charged  on  the  house  belonging  to  Maria  Jackson*  80 
far  as  I  can  see,  no  part  of  the  advance  was  actually 
applied  for  her  benefit*  It  is  true  that  part  was  applied 
in  paying  off  a  mortgage  eiCeeted  by  her»  but  it  had  been 
effected  for  the  benefit  of  Jackson,  and  on  paying  it  off 
he  could  not  be  entitled  as  agafaist  her  to  daim  the 
benefit  of  having  done  so.  In  my  opinion,  the  Vios- 
Obanoellor,  therefoie»  was  right  in  not  allowing  this  daim 
of  the  bank.    The  appealfails,  and  must  be  dismissed* 

LnmuT,  L.  J. — ^I  am  of  the  same  opfnion,  though  I 
think  the  case  near  the  line.  On  the  question  whether 
the  conveyances  by  these  ladies  were  void*  or  only 
voidable,  I  entertain  no  doubt.  It  is  impossible,  con- 
sistently with  legd  prindples,  to  hold  them  void.  They 
knew  that  they  related  to  the  houses,  dthough  they  did 
not  understand  their  effect.  They  trasted  their  brother, 
and  were  cheated,  by  him.  On  the  authority  of  Thorouf^ 
goad^i  caae,  and  also  other  cases,  these  deeds  cannot  be 
oonridered  void,  though  they  may  be  set  aside,  except  as 
against  a  puichaser  for  value  without  notioe. 

Next  comes  the  question  whether  the  reoonveyances 
were  executed  by  Jackson.  This  is  a  question,  not  of 
law,  but  of  fact.  There  is  no  trace  of  a  seal  on  them. 
It  is  true  that  it  is  unimportant  what  a  seal  is  made  of, 
but  there  must  be  some  impression  on  the  deed  to  denote 
that  it  has  been  sealed.  On  a  question  of  fact,  to  dte 
cases  is  useless.  In  re  8andUarul$  was,  I  think,  a  good, 
nalured  decision,  in  which  I  am  not  sure  that  I  could 
have  concurred.  The  court  allowed  the  deed  to  be  en- 
rolled, and  the  choice  lay  between  sending  the  deed  back 
to  Australia  to  be  executed,  or  enrolling  it  for  what  it 
was  worth.  I  am  not  sure  that  in  that  case  I  could  have 
come  to  the  oonclnsion  that  the  deed  had  been  duly 
executed  ;  but,  on  the  evidence  in  tbii  case,  I  certaiuly 
cannot  some  to  that  coudusion. 

Now,  but  for  what  the  maoager  was  told  by  Jackson, 

I  should  have  held  the  bank  to  have  tho  better  eqi^Uy, 

Tire  sisters  had  execnted  the  deedv,  and  the  bank  might 

have  dealt  without  Jacksou  on  the  footing  of  their  b«i|jg 

valid ;  and  wire  it  not  that  they  bad  been  told  what 

would  have  led  them  to  find  out  the  contrary,  the  case 

would  have  come  within  the  principle  which  was  acted 

on  in  Oardon  v.  Jame$,    But,  on  the  efldence,  I  do  net 

think  that  the  case  does  come  within  that  principle.  The 

bmik  wa^  told  that  these  ladies  were  to  be  paid  nothing ; 

it  followed  that  the  deeds  were  not  what  they  purported 

to  be,  and  therefore  the  bank  cannot  say  that  tbey  made 

the  advance  on  the  faith  of  the  recitals  in  the  deeds, 

but  on  the  faith  of  what  the  manager  was  told  by 

Jackson,  and  if  he  had  told  this  to  the  solidtor,  the 

advance  Would  not  have  been  made.    I  think  the  appeal 

fails.  .  . 

Lorifi  Ifc J.--^-Tho  queatlott  in  this  oaie  is  whether  the 


bank  can  enforce  thdx  equitible  diaife  on  f 
against  these  ladies,  who  are  equitable  ownsis  < 
The  first  point  is  whether  thdr  oonveyiDflei  1 
in  law.  This  depends  on  the  evidence,  tiie 
whioh  is  that  they  nnderstood  that  tiiey  were  i 
deeds  of  some  kind  or  other.  They  dssriy  1 
know  the  eiSeot  of  tiiem ;  but  as  to  this  ! 
reliance  on  their  brother.  It  foUowi,  in  ni|  < 
that  the  deeds  are  voidable  only. 

Then  comes  the  question  as  to  the  reoonti 
this  I  will  add  nothing,  except  to  say 
opinion,  they  are  inoperative,  for  the  reasons  1 
been  given  by  the  Lords  Jnstlees.    The  <  ' 
pointisthis.    It  is  Mdd  on  behalf  of  these! 
the  bank  are  not  entitled  to  avail  themselvis^ 
equitable  charge,  on  the  ground  of  the  ( 
under  whidi  they  obtained  it   If  information  1 
them  on  whidi  they  onght  to  have  acted  ^ 
further  inquiry,  they  must  sufBsr.    This  f 
evidence  as  to  a  long  oonversation  which 
between  Jackson  and  the  manager,  and  which  1 1 
into.    It  is  dear  that  the  manager  was  infcmsd  I 
sisters  were  not  to  reodve  any  money  as  < 
for  their  conveyances.  He  communicated  with  t 
solidtor,  and  told  him  to  look  carefully  into  \ 
but  told  him  nothing  abont  his  convemtion  ^  " 
son,  nor  that  the  sisters  were  to  get  no  part  of  i 
sideration.    I  think  that  if  he  had  tdd     ' 
solidtor,  he^  on  comparing  therewith  the 
conveyanoes,  and  obserring  that  it  vras  the  1 
was  the  grantee,  and  who  was  obtainiDg  th 
from  the  bank,  and  that  the  oonveyanoss 
executed  only  the  day  before,  would  have  ioqiii 
the  matter,  and  have  discovered  faote  wfaieb 
dmost  compelled  him  to  advise  the  bank  net  ts  1 
advance.    I  agrees  therefore^  that  the  appesi  1 
dismissed. 

Appeal  dimieeed, 

Solidtors  for  the  appellants,  WMe,  Bet^M 

Solidtors  for  the  respondents,  SorreU  d  Sen, 


From  Ohan.  Div. 

KAiroirAL  FBOTnrctAi  Bavx  of  Bvgi 
Qaxx8,  (a.) 

Mortgage^^ForedoeuTe'^Mofigagte'e  entU^Oh 
expeueee  properly   incurred^^Coett  of  ts 
iiiU — (joeie  of  mortgage  deed. 

The  defendant  had  depoeUed  deede  with  ill*  f 
to  eeoure  hie  debi  to  them.     The  plaintfjj^i  okudm 
mentfor  the  debl  Ind  not  payment.     They  frwtfj 
legai  murigage^  inimtigaUd  the  defendrnft  '^ 
prepared  a  deed.    A  eurety  had  giftea  a  premk 
but,  a/ttr  correepondenee^  it  appeared  ie  he 
The  defendant^  a/fer  eorreipoiM/snoe,  refud  1 
the  legal  mortgage^  and  the  pkrinteffe  hrenghl  eni 
for  forteUeare^  and  an  order  tsai  taken  byentide 
which  the  pfaintiffe  ttfere  to  ham  their  eiefp^ 
expeneee  properly  incurred  ae  morigageu  einoithft 
ment  in  the  above-mentioned  action,     Ontt 
maeter  dieallowed  the  eoits— (1)  of  the  eaid  i 
of  correepondenee  with  the  euirety;  (8)  of  im 
the  mortgagor^ e  title;  (4)  of  preparing  ike  hgd  1 
gage;  (6)  of  oorreepondmcewHh  the  mortgager, 

Eeld,  that  (1)  wndd  he  a  proper  ehafft  m 
excluded  by  the  coneent  order,  that  (t),  (4^  and  CfM 
be  aUowedf  and  (3)  duaU&wed,  oaseept  ee  fer  etf 

(a.)  Beportad  by  0.  Abobbb  Oooxt  Biq**  ^ 
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far  eo^  of  looking  at  the  tMk  far  IA«  pur^poia  ofjram* 
ing  ike  hjal  mortage. 

Appeal  from  FaanoDi  J. 

The  qnestion  wm  whether  mortgageee  ia  a  fore« 
dosare  action  oonld  olaim  the  ooaU  of  enforohig  their 
rights  nnder  their  aeourity,  of  inYeatigating  the  mort* 
gagor'e  title,  of  preparing  the  mortgage,  and  of  correi- 
pondenoe  with  the  mortgagor. 

The  defandant  deposited  with  the  plaintiib,  in  1879, 
deeds  and  wrltiags,  with  a  memorandam  stating  that  the 
deposit  oonstitated  an  equitable  oharge  on  the  lands  oom« 
prised  in  the  deeds  for  money  due  or  to  become  dae,  and 
the  memorandnm  contained  this  clause :— ''  I  agree,  upon 
request,  to  execute  to  your  said  bank  a  mortgage  of  all 
my  estate  and  interest  in  the  hereditaments  and  premises 
eomprised  in  aaoh  title  deeds  and  writings,  such  mort- 
gage to  contain  a  covenant  for  payment,  power  of  sela, 
and  all  other  nsual  danses." 

In  1882  the  hank  obtained  Judgment  in  the  Queen's 
Bsnah  JMviaion  for  i61,640  8s.  8d.  due  to  them,  and 
£8  10s.  Id.  fox  oosts  of  action.  They  did  not,  however, 
gat  fall  payment,  and  applied  for  a  legal  mortgage  after 
a  fruitleea  coReapondence  with  a  lady  who  had  given  a 
promissory  note  as  surety  for  part  of  the  balance. 
The  defendant,  after  some  correspondence,  refused  to 
azeoute  the  legal  mortgage.  The  bank  then  brought 
thb  action  fov  foreclosure,  and.  Games  having  become 
bankrupt,  it  waa  revived  against  liis  trustee. 

On  the  10th  of  January,  1885,  an  order  was  made  by 
eonsent  that,  npon  payment  by  the  trustee  of 
£548  7s.  6d.,  together  with  the  costs  of  the  action, 
faibluding  any  oharges  and  expenses  properly  incurred 
hj  tiiem  aa  mortgagees  since  the  Judgment  in  the 
Queen's  Bench  Division,  to  be  taxed  by  the  taxing 
master,  the  action  should  stand  dismissed. 

The  plaintiffs  claimed  to  include  in  their  bill  of  costs 
flfe  items  which  were  (Ejected  to  and  disallowed  by  the 
taxing  maater.  Theae  were  (1)  the  coats  of  the  action 
in  the  Queen's  Bench  Division;  (2)  charges  for  in- 
vestigating the  mortgagor's  title;  (3)  chargea  for 
eorrespondence  as  to  the  promissory  note ;  (4)  costs  of 
preparing  the  lagal  mortgage;  (5)  costs  of  oorres- 
pondenoe  vrith  the  mortgagor  as  to  that  mortgage.  On 
a  Bummona  to  review  the  taxation  Pearson,  J.,  allowed 
items  (1)  and  (3),  and  disallowed  itema  (S),  (4),  and  (5). 
The  plaintifb  appealed  aa  to  itema  (f),  (4)»  and  (5); 
and  the  defendant'e  tmatee  in  bankruptcy  appealed  aa 
to  items  (1)  and  (3). 

Sir  A.  Waiton,  Q.O.^  and  G.  8.  Bamei,  for  the 
plaintifb. — ^The  mortgagor  paya  the  coata  of  inveatiga- 
tion  and  of  the  mortgage  deed.  The  bank,  being 
unwilling  to  put  ooatomera  to  expense  of  investigation, 
takea  a  mortgage  by  depoalt ;  if  afterwarda  it  becomea 
nseaaaary  to  have  a  legal  mortgage,  the  coata  ought  not 
to  be  thrown  npon  the  bank.  The  leading  case  on 
■llowanoea  to  mortgagees  is  Drffden  v.  Froti,  8  My.  k 
Of.  670. 

They  alao  dted  SkUan  ▼.  BatpUngi,  9  Ss.  407,  and 
^fMilove  ▼.  Taylor,  6  Ha.  307 ;  and  distinguiahed 
iVyes  V.  Burtft  2  W.  B.  87,  S  Drew.  41. 

^Viohn,  tot  the  defendant's  trostee  In  bankmptoy, 
QilM  upon  only  ae  to  the  costs  of  looking  at  the  deeds 
fcr  the  purpose  of  preparing  the  legal  mortgagci  the 
^wls  of  the  legal  mortgage,  and  ef  correspondence  with 
the  mortgagor  in  regard  to  it-^The  memorandam  gave 
^  moitageea  a  right  only  to  call  on  the  mortgagor  to 
*>wate  a  legal  mortgage  when  tendered  to  him,  not  to 
W  <off  its  preparation^  But  if  there  was  aa  agreement 
^  VJ  these  costs  it  does  not  bind  the  property :  Oregg 
▼•aia«ff,4W.B.  881,  32  Beav.  814.  As  to  the  cosU 
^  the  nation  in  the  Onecn'a  Benoh  Divislott  and  the 


J  the  hank  did  not  taMW  them  as  rnort*  , 
8%aaa,  bat  only  as  aeditcia:  L0ii9i$  ?•  Johm,  9  Bim*  |     Boww,  LJ.,  Qonmiiifft 


868 ;   Merrman  ▼.  Bonmyt  IS  W.  B.  461 ;  though 
EUiion  V.  Wrighif  8  Buaa.  458,  ia  to  the  contrary  effect. 

Bameif  in  reply,  aa  to  the  coata  of  the  correspondence 
and  of  the  action,  referred  to  Pesra  v.  CodUjft  16  Beav. 
209;  Eorlock  v.  SmUh,  1  OoU.  298;  and  Wilhm  v. 
Saunion,  7  Ob,  D.  188,  26  W.  B.  Dig.  160,  aa  auppcrt- 
IngEUiionr.  Wright. 

Ujpfohn  replied  on  the  eroaa  appeal. 

Gk>TTON,  L.  J.— The  rule  as  to  a  mortgagee's  oosts  is 
stated  by  Lord  Ck>ttenham  in  Dryden  v.  ^rosf,  8  Uj.  it 
Or.,  at  p.  675.  The  dhection  here  to  tax  the  coats  of 
the  plaintiffs  as  mortgageee  muat  mean  all  each  coata  aa 
they,  being  mortgageee,  have  properiy  ineorfed  in 
reapect  of  their  poaition  aa  morlgageeat  A  oaorlgagee 
doea  not,  in  terma,  contract  for  ooat%  hot  the  role  ia 
that  all  coata  which  he,  being  mortgagee,  properly 
incnra  in  relation  to  hia  aeourity,  are  to  be  allowed  him. 
Having  regard  to  the  nature  .of  the  eantraet,  I  think  it 
waa  wrong  for  the  plaintiffs  to  investigate  the  title  for 
the  purpoae  of  ae&ig  whether  the  mortgagor  had  a 
good  title.  They  would,  it  ia  true,  need  to  lock  into 
the  title  deeda  to  aee  how  the  legal  mortgage  waa  to  be 
framed,  bat  that  is  a  very  different  matter  from  in* 
veatigating  the  title.  If  they  came  to  cell  an  inveetiga* 
tion  would  be  neceaaary,  but  not  for  the  parpoae  of  a 
legal  mortgage^  beoanae  the  contract  waa  for  the  mort* 
gagor  to  give  a  legal  mortgage  of  soch  interest  as  he 
had. 

The  costs  of  preparing  the  legal  mortgage  ought  to  be 
allowed.  It  has  been  argoed  that  the  rule  aa  to  coata 
of  a  mortgagee  doea  not  apply  to  proceedinga  between 
him  and  the  mortgagor.  I  cannot  agree  with  that  oen^ 
teniion.  If  a  proceeding  ia  taken  to  enforoe  the  oen- 
tract  against  the  mortgagor,  thcee  coets,  if  properiy 
incurred,  come  within  the  rule,  being  coats  properly 
incurred  in  attempting  to  enfoiee  the  rights  ^ven  by 
the  mortgage  contract.  The  costs  of  the  oomespond* 
enoe  with  the  mortgagor  stand  on  the  eame  looting. 

As  to  the  costs  of  the  correspondence  with  regard  to 
the  promlasery  note  and  the  costs  of  the  spstfon  to  re* 
cover  the  mortgage  debt,  I  think  the  plaintiffs,  aa  mort- 
gagees, are  entitled  to  them.  The  corrssponteoe  and 
the  action  were  steps  taken  by  the  plaintifBi  aa  ersditova 
holding  a  mortgage  security,  with  a  view  to  recovery  ef 
the  mon^  for  which  the  aecarity  was  given,  and  their 
tendency  waa  to  eaonerate  the  mort^^iged  estate.  I 
think,  therefore,  that  the  coeta  of  proceedfaig%  whether 
by  action  or  otherwiae,  to  recover  the  mottgage  debt, 
or  part  of  it,  are  coata  relating  to  the  mor^iage  debf^ 
though  not  to  the  mortgage  aecnrity,  and  come  withii> 
the  rule. 

Aa  regarda  the  aathoriciea,  I  prefer  SlUitm  ▼•  Wrigld 
to  L9wi$  V.  John  and  MarrimBm  v.  JBomuy^  ao  far  aa 
thoae  two  throw  doubt  on  the  other,  and  I  am  glad  to 
And  that  in  the  note  to  Seton  on  Decreea,  4th  ed.,  p. 
1059,  the  law  is  laid  down  hi  terma  which  are  Juetlfled 
by  the  authoritiea :— ''  Both  in  f  oredcenre  and  r4demp« 
tion  aotiona  the  morigagee  is  entitled  to  the  costs  of 
snit^  Mid  alM  to  all  oosts  properly  incurred  by  him  fai 
reference  to  the  mortgaged  property,  for  its  proteotios 
or  prsaervathm,  racoveiy  of  the  mortgage-money,  or 
otherwiae  relating  to  qaestiona  between  him  and  the 
mortgagor,  and  to  add  the  amonnt  to  the  antti  dne  to 
him  on  hia  oecority/' 

In  the  preaent  caae^  however,  I  do  not  aee  how  thi 
coata  of  the  action  in  the  Queen'a  Bench  Diviabn  can  be 
allowed*  The  consent  order  provides  for  aUowliig  only 
chargea  and  expenaea  after  the  Judgment,  and  nearly  all 
theae  coeta  were  Inearred  before  that.  On  this  gkoondt 
think  the  taxing  maatcr  wm  right  In  glaaUowhit  thit 
item,  bat  the  ooota  of  the  oon«q»Q^^M0a  wm^  he 
allowed. 


MA 

T£X  W£BELY  BEFOBTEE    cmmaimj   ydUXXXtl 

OmattaAmkiH 

Fiuioi  V.  Fotvnu                                          Ommmkm 

F«T,  Ii«J.-7Fiv9  hendfl  of  itmt  In  th*  WU  •(  OMte  of 
the  mortgagees  are  in  oonteat* 

First,  the  ooete  of  infeetiffatlog  the  title.  If  the 
ooottaol  bad  entiUed  the  bank  to  oall  upon  the  mort- 
gagor to  get  in  the  legal  estate  trhereyer  it  ivas,  an 
lOTeatigatiott  of  tiitle  might  haye  been  neoessary ;  bat,  as 
iM  only  agreod  to  mortage  his  estate  and  interest,  it 
was  nnneoessarj  to  look  into  the  title  any  farther  than 
to  see  in  what  form  the  mortgage  ought  to  be  drawn.  I 
think,  therefore,  that  these  oosts  cannot  be  allowed. 

Seoo]idl/»  the  ooats  velating  to  the  preparation  of  the 
kgal  mortgage.  It  has  been  oontended  that  the  rale 
that  a  mor^i^ee  k  to  liaTe  his  oosts  does  not  Apply  to 
the  oosts  wi  pwooedings  betwoMi  tho  mortgagor  and 
mortgagee*  I  oaoBot  take  that  view.  Tha  plalntifb 
had  an  eqoilable  martgaga  oontaining  an  agreement  to 
eseoate  m  legal  mortgage.  They  reasonably  demanded 
a  legal  moiijuib  and  I  think  timt  their  costi  In  reUtlon 
to  to  «agh«  to  ba  aUowed.  TlMy  will  ba  aUowed  any 
ahat^a*  aid  aa|iiwsss  ptoperly  iMUffsd  in,  of  In  refer- 
eaoa  to,  tfta  paeyaiailun  af  thadraft,  whicfli  wiU  gite 
them  all  they  aia  euMfled  to  ia  raspaet  of  sodl  inspee- 
tloA  of  tho  deeds  as  was  aeoassaty. 

Thii^«  tba  oosts  of  ths  aetlon  in  the  Qaeen*s  Beneh 
Ditiste.  Tha  assta  had  been  inoorred  before  Jndgraent 
was  s!giMd»  though  they  weta  not  taied  till  afterwards, 
and  as  tba  consent  order  only  glvee  ebarges  and  ez-. 
penses  inaurred  after  the  Jadgment,  I  think  theee  costs 
cannot  ba  allowed. 

Fourthly  and  fifthly,  oosts  of  correspondence  as  to 
the  promlMoiy  nota  and  of  coffespondenca  witb  the 
mortgagor  as  to  gtantfag  tba  Irgal  mongsgei  It  is 
1  that  a  mertgagea  has  two  distinat  positions^ 
of  a  ONdlter  and  that  of  a  parson  holding  a 
fi  and  that  what  he  does  in  teepeat  of  a  surety 
who  has  giian  a  proaUssory  nota  ia  dona  by  bffm  in  the 
'  r  el  a  credilar  simplyi  not  la  thai  of  a  mott« 
I  la  not  obatgsable  agaiast  tba  aKyrtgeged 
.  _  _  I  aanaat  assent  ta  thia.  A  mortgagee  ia  a 
crediiet^  attd  has  alM  a  aaaul^  tot  tba  dsbt;  and, 
rihrtbar  ba  ia  tryteg  ta  grt  bis  mon^  from  tiie  motU 
gagor  or  flam  a  sarsty»  or  out  of  the  mortgaged  prop- 
erty»  ba  la  tlybig  to  aalaroa  hk  ilghte  aa  mortgagee.  1 
ian  t^iafc>i>  o(  opialan  thai  the  oosts  of  tho  eorras^ 
fnnisnas  wllb  tba  svraty  masl  be  attowad.  The  costs 
•I  tba  awtsspandMOi  iMt  tba  mattgagst  ara  oeen  more 
flaartyaslakfatathapQritknof  thaplalntMb  as  mort- 
gagasa.  As  aaab  Ma  baa  basn  Mt^  sbossmfttli  there 
villbgnoairtael  tl 


0diellaft  for  tba  plaintiffs,  WHdi^  Sergtr,  A  Moore, 

'  Solidtots  far  tha  defendant,  BthuliM   4    SoUf    for 
Gwilfm  ^  CharUi  Jama,  Merthyr  Tydfil. 


iaW*^*}  ltot.t,9,lt;Aptilll 

PkASO  f .  Fbatmt.  (d.) 
Jfas/sr  aiKf  asNoiit^DtsfiilsiaJ/raai  afrt<Bi^-n7iisfOloa* 

When  u  perton  enier$  into  the  potMm  of  lentonf  l» 
liMbfAer';>ffMm,  lAe  fiMionehip  iUelf  impUn  that  the 
venNHil  k^  tmd  ImK  t&nttnue  to  he,  in  a  poeition  to 
propmlf  p^pfofm  Me  dmtike  of  A/s  fooMon.  If,  there^ 
•/tn.  Ma  ssrtaal  dbie  somefAOi^  whith  tH  Incompoft'^e 
tsM  tk$  ptopof'peF/trmeinoe  of  hie  dvtieo,  fhe  maeter  ie 
^fJU  In  dimxming  hiinj¥^  Me  eefhHoe;  and  H  it 
-•■'■'■        •  •  ■  ■■  ■    ■ .. 

(a.)  Reported  by  W.  Howlamb  Bobibts,  Esq.,  DaUlieai* 
at-Lam         •     . 


nel  neeeeeatrp  that  tho  adione  nfhieh  form  the  § 
diamieeal  ehould  \ave  taken  plaoe  ta  Ms  ( 
servant's  employment. 

Per  Lord  Esher,  ai.B. — If  a  jury  find  that  s  ^ 
Acre  heon  guUty  of  eonduet  ineompatiUe  with  V 
performance  of  ni$  dutiee,  thot  finding  wiU  a 
eupported  by  the  oourL 

The plainHff wao  a  confidential  tUtk  inikA% 
ment  of  the  defendant9,  who  were  merchanU  J 
foreign  dealinge,  and  in  the  habit  of  buying  c 
atoeke  for,  and  receiving  eecuritiee  for  cu^dg  fn 
cmtomere  abroad.  The  plaintiff,  tmifcROifaJ 
defendante,  epeculated  on  hie  own  account^  aedr 
largo  amount,  in  differeneee  on  the  Stedi  /^ 
Upon  dieeofforing  thie  fact  tho  dofendanU  dii 
plaintiff  from  their  eervice,  alihouf^  heof&d\ 
continue  euch  dtdlinge. 

Held  (&y  Groye,  J.,  and  hy  the  Oonrt  of  Ap 
Ms  defendante  were  fuetifled  in  §o  doing. 

Action  lor  wrongful  dismissal  from 
ployment  and  f6r  arrears  of  salary. 

The  case  was  trisd  before  QtotOp  J.t  ^ 
Sittings,  1895,  witboat  a  Jory. 

Not.  7,  9,'^Murphy,  Q.C.,  and  Xnglitk  . 
for  the  plaintiff. 

Oharlei  RueeeU,  Q.C^  Shirea  Will,  Q.O.,  ^ 
Q.C.,  and  AMon,  for  tha  daf< 

The  facts  and  arguments  ara  suf&dantly  ititodl 
judgment  of  the  learned  Judge. 

(har.aii»,i 

Kor.  It.— ^teotB,  J.— Thk  was  an  aetkn,  1 
the  plaintiff   against  the  defendants,  for  i 
wrongful  dismissal  from  their  sarvloe,  he 
ployed  by  them  as  a  confidential  dork  nnder  i 
ment  whieh  I  shall  presentiy  state.    It 
prior  to  188t,  tho  plaintiff  was  for  somi 
years,  or  theieaboutsi  in  tha  dofendanftir  serfio%| 
an  agreement  in  that  year  they  entered  into  sal 
ment  for  the  oontinuation  of  tba  serrloe,  but  \  " 
additional  terms.      Ths  agreenmnt  was  tbblj 
F.  (that  k»  tba  defendante  Footer  A  Xno 
J.  P.  (the  plaintiff  John  Bmree)  as  their  i 
ten  yeare  from  Irt  Jannary,  1861.    J.  P. 
sem  K.  A  F.  In  the  abora  oapaa^y  for 
named  period,  aalary  to  be  £S,000  per  i 
Ist  January,   188S;    £300   to  bo  paid  to  J.I 
8lBt   Maroh,    80th   Jnne^  dOth  September 
December,  and  £800  to  be  inreeted  in  i 
securities  to  be  appro? ed  of  by  J.  P.,  ia  Joint  i 
himself  and  of  the  partners  of  tbe  fiim.    J.  P.  t 
the  inoome  on  the  in¥estmants»  but  tha  i 
remain  inrested  until  the  tennlnatlon  ol  Ik  1 
ment.    •    •    •**    Tho  defendante  admit  tbat*  I 
dated  the  18tb  of  August,  1884,  thay  dkmimidi 
tiifl  from  their  employment,  and  rafosed  toaOsak 
longer  to  aot  as  Uieir  piinolpal  aLrtki  bat  "^ 
that  such  a  dismbsal  was  waongfuL    In  Mr  i 
of  defence,  and  mora  laUy  in  tbeb 
defendante  est  out  the  alleged  ground  < 
thai  ground,  shoray  stated,  k 
basttt  unknown  to  the  delendaatsi  andslUl«>%< 
in  oanyiag  on  tha  bosinsss  of  a  i 
Szohaage;  and  tho  pUiotlff  knowing 
that  it  was  against  tha  inleresta  of 
employ,  and  that  they  would  not  < 
dpal  olerk,  a  person  carrying  oa~ 
eoncealed  all  knowledge  of  tha 
ants,  and  aontinned  to  eacry  on  soib  1 
tha  defendante  in  ignoranaa  of  tbe  I 
orwaaanpsgad  teoaoylngostanoh 
Istot  AMWrtt  )8I4»  wbsBllMV  IkiM 
«ndit  bfibif  tl^os  «» th^rttotan  i 


asthsl 
the 


K«tftkl 
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Court  or  Appbal. 


)  deffsdnli  to  have  or  coatiniie  in  their  Miploj« 

ifmmmajiag  oa  mioh  a  biitlnaM»  fh^din^iied 

itii(  M  they  lAwfoUj  might ;  and  thtj  aaj  that 

ItiiM  ol  the  said  dinaieeal  ao  aalary  had  aooraed 

lltepkiatifl  einee  the  30th  of  Jane,  1884,  and  the 

''IVM  not  then,  and  is  not  now,  entitled  to  ant 

^■mey  hj  way  of  salary.    That  is  traYersed,  and 

really  is,  therefore,   Had  the  defendant! 

» diimiis  the  plaintifC  under  the  oironnstanoes 

I  the  statement  of  defenoe  and  in  the  partioQlars 

if    I  am  of  opinion,  for  the  reasons  which 

)  that,  not  merely  npon  the  bare  dnmm^ 

IliMfld  in  the  statement  of  defenoe,  but  from  the 

of  the   transaction,  tho  defendante  were  so 

\  nd  that  they  eonseqaently  will  be  entitled  to  my 

it  ssaaot  be  denied  that  the  question  is  somewhat 
Mm  of  degree*  Possiblyi  if  a  serrant  had  en- 
isto  a  apeonlatif  e  transaetton  oaoe  or  twioe,  or 
fit  ttmes,  it  night  not  be  a  salBolent  ground 
' ;  but  here  we  hawe  a  caae  of  eontintted 
IrtiUM*  admitted  to  be  to  a  Tory  large  extent. 
Irid  k^  the  defendants,  and  it  ia  not  denied  by 
riatiiE;  that  he  waa,  in  f  aot|  iMgely  oonoemed  in 
for  diflerenees  on  the  Stook  Exehange* 
iUtted  that  he  did  speonlate  to  an  enormous 
and  daring  the  serTioe«  One  set  of  trans- 
adoring  half  m  year,  would  hare  inTol?ed  a  loss 
^000  hi  the  sis  months  had  there  been  a  difference 
pet  cent,  in  the  Taloe  of  the  seouritiea.  He  was 
nonily,  and  to  a  Tsry  enormous  extent,  oonoemed 
for  difllsfeaoee— -not,  it  is  to  be  obserred,  in 
iti  to  be  afterwards  sold  whenever  a  good 
ooearred,  or  anything  of  that  sort ;  but  in 
pamlatiem  At  the  end  we  do  not  know  esaotly 
pbiatifl  atood  ;  but  the  defendants  aay  that  it 
ed  up  all  hie  moaey»  and  the  plaintiff  himself 
he  was  m  loser  to  the  extent  of  between 
i7,000.  That  is  the  prinoipal  fact,  and 
ground  on  which  the  defendants  dismiiaed 

I  are    one    or    two    other    drcuoMtances 

to  bo  taken  into  oonaideratiom'  There 

» raised  aa  to  whether  the  defendants  knew 

Dtiff's  trai»saotions«    I  am  olearly  of  opinion 

jr  did  not  until  shortly  before  the  disotissal  took 

There  were  two  transactions  mentioned  ia  whioh 

latiff  eonsultad  Mr  Enowlea  about  buying  some 

tjntvopartieiilar  oonoem%  which  are  stated  by 

wis,  to  be  of  a  risky  nature,  and  I  have  no  doubt 

» ao  fit  of  a  risky  nature  that  they  were  not 

I  laimtment  in  Consols^  or  railway  bonds,  or  any 

1  nattem  which  are  considered  a  perfectly  safe 

Ii  however^  entirely  believe  the  defendant 

vfaea  he  says  he  thought  this  was  a  mere 

Mat  of  money  which  the  plahitiff  had  saved, 

fc«d  1^  for  in  the  usual  way  in  which  any  man 

I  mmsf  to  spare  would  inveat  his  money.    It  was 

|[^nMie  a  speenlatioii  than  the  case  of  a  man  who 

Iwsy  ihares,  and  afterwards  ssUs  them  agaiui  if 

» end  he  is  anxious  to  get  the  benedt  of  it,  or  if 

i  sad  he  is  anxioas  to  get  out  of  the  dilBoulty 

M^r  ft^  bwer»    A  man  who  buys  a  landed  estate 

^  ^  Aext  month  or  next  year,  but  no  one  would 

ta ipeenktion »  and  it  certainly  ia  not  aspscula- 

ithssease  hi  which  the  ward  has  been  used  in 

i  or  the  sort  of  oMtter  for  which  the  defendante 

ihe  plahrtifi.      They   dismissed    hkn     for 

BydsaUag  in  diifewnese  which  were  bsyoad  his 

IflMiB  tnasaotioBSi  off  tha  substantial  bulk  of  them, 
^«tt»  Stock  Sxchange,  and  there  is  a  rule  of  the 
wteg*  M«  67)  whieb  la  thist  «'Tha  oom- 
(IMMdaily  eautktt  membtic  against  transaedng 
lot  elite  in  pnblia  or  private 


eatabUahmenta  without  the  knowledge  of  their  employers. 
Members  disregarding  this  caution  are  liable  to  be 
dealt  with  in  such  a  manner  as  the  committee  may  deem 
advisable."  Under  this  rule,  therefore,  the  committee 
might  expel  members  infringing  it,  or  they  might  in 
any  way  deal  with  the  matter  within  other  rules,  accord- 
ing to  their  diioretion.  I  do  not  say  that  the  plaintiff 
was  legally  bound  by  this  rule  ;  but  he  admits  that  he 
knew  tike  rule,  and  that  the  objeot  of  the  rule,  in  his 
judgment!  was  to  prevent  clerks  being  tempted  to  wrong 
their  mastecs ;  and,  although  I  do  not  put  it  that  he 
entered  into  any  contract  with  the  defendants  to  abide 
by  this  rule,  yet  I  think  he  must  have  had  It  in  his  mind 
when  he,  as  I  am  convinced,  inllentionally  kept  these 
matters  from  the  defendants.  It  also  shows  that  it  was 
considered  by  merchants  and  persons  dsallng  on  the 
Stock  Sxchange  to  be  a  wrong  thing  for  a  clerk  to  deal 
in  this  sort  of  bargain  or  speculation,  by  which  penons, 
from  very  little  at  first,  are  gradually  led  on,  as  gamblers 
are,  to  utter  ruin,  and  possibly  to  misconduct  to  their 
masters.  Then  there  ii  another  matter,  which,  although 
it  did  not  occur  after  the  date  of  the  agreement^  occurred 
during  the  service  of  the  plaintiff,  and  the  defendants 
did  not  know  it«  Their  broker,  it  seems,  was  employed 
to  a  considerable  extent  by  the  plaintiff  among  a  great 
many  other  brokers,  some  of  whose  names  he  declined 
to  ^ve  up,  and  this  broker,  the  plaintiff  says  in  a 
memorandum,  whioh  I  have  before  me,  had,  he  was  con- 
vinced, robbed  him.  The  words  he  usee  are  these :  ''  I 
have  brought  an  action  against  his  brother  for  ha? lag,  as  I 
was  fully  convinced,  robbed  me,  and  had  he  lived  1  should 
have  proved  he  owed  me  a  lot  of  money."  Having  this 
in  his  mind  he  does  not  deny  in  the  witness-box,  and, 
in  fact,  we  have  it  in  his  own  writing,  that  he  allowed 
this  broker  to  go  on  acting  as  a  broker  for  his  em- 
ployers, ahd  never  cautioned  thefai  against  him.  It  is 
true  that  thb  matter  was  not  durins  the  contract,  but 
it  was  during  the  service  of  the  plaintiff,  and  was  a 
matter  which  I  think  he  clearly  oaght  to  have  made 
Jmown  to  his  employers,  as  it  is  not  denied  that  the 
broker  might  have  defrauded  them  had  he  been  so 
inclined.  I  do  not  put  this  so  much  as  a  gfound  for 
dismissal  as  an  illustration  of  the  concealment  the 
plaintiff,  I  think,  exerdsed  towards  his  employers ;  and 
it  is  important  to  remember  that  there  were  several  ways 
in  whioh  he  might  have  acted  against  the  interests  of 
his  employers,  since  he  was  confidentially  consulted  by 
them  as  to  securities  and  other  matters,  and  had,  more- 
over, to  deal  with  the  foreign  correspondence  and  to 
converse  with  foreigners  with  whom  the  defendante 
dealt,  and  had  a  very  large  confidence  reposed  in  hina, 
as  is  proved,  not  only  by  the  evidenoe  of  the  defendants, 
bat  by  tha  extent  of  his  salary  and  the  whole  terms  of 
his  service.  1  am  of  opinion  that  rfpecalating  as  he  did 
was  a  matter  incompatible  with  his  oarefuUy  and  pro- 
perly managing  the  extensive  and  confidential  business 
with  which  he  was  intrusted. 

The  defendants  were  merchants  in  a  large  way  of 
bttsiness,  bringing  out  foreign  loans,  reoeiHng  doou- 
ments  from  their  customers  abroad  for  aafe  custody  or  to 
deal  with  them,  and  having  large  foreign  dealings ;  and 
had  they  known  the  dlrcnmstanoes  they  oould  not 
poseiblv  have  confided  In  'v.he  plaintiff  or  relied  upon  his 
advice  in  the  way  in  which  it  was  necessary  for  them^ 
and  they  had  a  sight  to  expect  that  they  might  confide 
in  and  uAj  upon  the  advice  of  a  clerk  in  the  position  of 
the  plaintiff.  They  quite  acquit  him  of  having  defrauded 
them,  and  they  do  not  say  that  he  did  not  do  what  he 
did,  to  the  best  of  thsir  Imowledge,  wellj  but  it  seems 
to  me  quite  improbable  that  a  man  in  that  position 
shDuld  have  the  power  of  devoting  his  mind,  as  hc  ought, 
exclusively,  or  practically  exclusively,  to  the  service  of 
his  employer.  I  do  not  mean  to  say  that  a  man.  Is  not  to 
do  anything  but  to  devote  Ills  mind  to  tha  sefrioe  of 
his  emplcyeist    If  a.  man  goes  to  liteiary  meetlngsi  ot 
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does  anything  trhioh  he  f airlj  may  do  in  hif  laiBure  honn, 
that  would  not  be  anything  like  ground  for  dismiaial ; 
but  a  man  dealing  beyond  his  means,  speculating,  as  it 
has  been  proved,  to  suioh  an  enormous  extent,  and  em- 
ploying his  time  in  constantly  finding  out  how  he  may 
make  gains  by  these  speculations  in  diileienoes,  appears 
to  me  to  be  a  man  who  is  totally  unfit  for  suoh  an 
employment  as  he  undertook  to  carry  on,  and  I  have  not 
the  slightest  doubt  that  a  reasonable  and  prudent  man 
would  never  have  thought  of  employing  a  man  in  that 
position.    It  a  clerk  came  to  merchants  with  a  salary  of 
£S,000,  which  was  ample  payment  for  the  exclusive 
devotion  of  his  time,  and  if  he  said  to  them  '*  I  have 
been  for  so  many  years  investing,  or  I  am  going  to 
invest  in  differences,  and  to  employ  all  the  spare  time  I 
have  in  buying  and  selling  on  the  Stock  Exchange,  and 
you  must  iHow  me  to  be  free  to  do  it  to  any  extent  which 
I  may  think  fl^  and  at  all  times  when  I  think  fit,**  I  Chink 
that,  under  these  circumstances,  no  reasonable  or  prudent 
man  of  business  would  ever  employ  that  man  as  a  con- 
fidential servant.    I  am,  therefore,  of  opinion  that  this 
was— using  an  expression  used  by  Coleridge,  J.,  in  one 
of  the  oases  which  have  been  cited  to  me*-inconsistent 
with  his  service  to  his  employers,  and,  being  inconslBtent 
with  his  service.  It  was,  in  my  Judgment,  inconsistent 
with  his  duty.    His  conduct  with  regard  to  tiie  matter, 
and  his  secrecy — ^f or  I  am  of  opinion  that  it  was  kept 
from  his  employers— was  wholly  inconsistent  with  the 
nature  of  the  service  which  he  was  to  perform,  and, 
therefore,  if  it  is  necessary  to  go  within  the  literal  words 
used  by  learned  Judges  in  these  oases,  I  think  he  was 
thereby  guilty  of  such  moral  misconduct  as  is  a  good 
ground  A  discharge.    I  am  of  opinion  that  it  was  a 
breach  of  moral  duty  to  engage  himself  in  such  specu- 
lations at  such  a  risk,  and  that  it  was  incompatible  and 
inconsistent  with  his  employment,  and  that  no  employer 
ought  to  be  expected  to  keep  a  servant  who  so  conducted 
himself.    There  is  no  evidence  of  it,  but  it  would  also,  in 
my  Judgment,  tend,  and  tend  very  much*  to  bring  the 
employers'   character    and     business   into    disrepute, 
because,  if  it  were  known  that  a  clerk  in  a  respectable 
firm,  doing  a  large  and  important  business,  was  per- 
petually on  the  Btotk  Exchange  speculating  in  differences 
and  dealing  in  this  way,  it  appears  to  me  it  was  calcu- 
lated to  bring  the  business  into  disrepute,  and  to  seriously 
iDjure  the  datuB  of  his  employers  and  their  business. 
I  have  taken  time  to  consider   the  case,  because  it 
oppears  to  me  quite  a  new  case.    There  is  no  case 
which  is  directly  in  point  on  the  subject^  and,  there- 
fore, this  is  a  case  to  some  extent  prima  impreBtUmii. 
1  now  propose   to   say   a   few  words   as   to   the 
cases  which    have    been    dted  before   me.     On  be- 
half of  the  pldntifl  it  was  contended  that  the  effect 
of  these  cases  was   that^  to  Justify   dismissal,  mis- 
conduct must  be  shown  to  have  been  committed  in  the 
service  of  the  employer^that  is  to  say,  that  the  servant 
must  be  shown  to  have  done  something  which  was 
connected  with  his  current  service,  and  which  he  ought 
not  to  have  done.    But  certainly  some  of  the  cases  and 
the  general  expressions  of  the  Judges  go  further  than 
that.    I  think  that  there  may  be  misoonduot  which, 
although  it  is  not  actually  done  in  the  course  of  the 
service,  would  Justify  dismissal;  as,  fol*  instance,  if  a 
man  during   the  hours  he  is  permitted  to  be  away 
conducts  himself  with  notorious  impropriety,  nobody 
could  say  that  that  Is  not  a  ground  of  dismissaL    When 
a  man  is  not  actually  engaged  in  the  duties  of  his 
service  he  is  not  to  be  allowed  to  bring  his  master  into 
disgrace  and  unfit  himself  for  the  discharge  of  those 
dntiesb  and  then  to  say,  '*  I  have  a  right  to  do  what  I 
like  as  long  as  I  obey  your  orders  in  your  house,  and  if 
I  choose  to  flagrantly  misconduct  myself  when  I  have 
liberty  to  go  out^you  cannot  dismiss  meforthat.'^    I 
do  not  think  that  that  is  the  law. 
In  the  caseof  Bnd  v.  DmmwNf  9  0.  ft  P.  688,  the 
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plaintiff  was  employed  by  a  carpenter  to  \ 
gentleman's  house,  and  it  was  not  prstsnM  I 
nov  do  the  woik  irhkh  be  was  employed  f 
notwithstanding  that  he  had  been  prerioady  \ 
a  gamekeeper  not  to  go  in  a  certain  < 
game  was  preserved,  he  was  found  walklag  i 
serves— not,  it  is  to  be  observed,  shootfaig  i 
game^  or  anything  of  that  sort— and  tfaati 
Coleridge,  J.,  to  the  Jury  as  evidence  of 
which  would,  if  the  Jury  thought  so^  Justify  i 
There  was  no  ndsconduct  in  the  actual  ssn' 
plaintiff  had  done  what  he  was  told  to  do^  i 
gone  out  when  he  had  a  perfect  right  to  do  mi 
conduct  there  was  far  milder  than  la  the  _ 
But  the  plaintift  was  doing  sometiiing  whkk  ( 
reflect  upon  his  master  as  having  in  his  < 
who  wandered  about  preserves  and  was 
poaching,  and  that  was  held  by  Coleridgs,  ^^^ 
question  for  a  Jury  as  to  miscondnot 

Then,  in  Lacy  v.  (khaidkbm,  8  0.  ft 
plaintift  was  acting  manager  of  a  theatn,  sod  i 
aetrees  as  she  came  off  the  stage,  "  1 1 
can  perform  in  such  rubUsb."    That,  ccoplsl  \ 
observation  of  one  of  the  witnesses  that  tS 
appeared  to  conduct  himself  indlflsrentlytot 
of  the  theatre,  was  left  to  the  Jury  as  a  { 
missal,  and  thejury  held  that  it  authoriiod  I 
That,  certainly,  is  a  very  strong  CMe»  if»  < 
conduct  as  that,  a  man  can  l>o 
usual  legal  notice. 

Then,   in   Bidyway  v.    T%e    Hmigmfofi 
Cwipamy,  8  A.  ft  E.   171— omitting  the     ' 
decided  in  that  case  as  to  whetiier  a  i 
for  a  cause  which  had  not  coma  to  his 
existed  at  the  time  of  dismissal— the 
case  seems  to  be,  that  the  plaintifE,  a  <Ml  i 
ployed  to  enter  proceedings  in  the  compsaff  j 
book,  and  in   doing  so  he  entsnd  in  Cfas  f 
protest  against  a  summons  to  call  a  court  of  i 
appobit  a  successor  to  hinuelf,  and  it  wasl 
case,  which  was  decided  in  htmeo,  that  the  j 
Jostifled  in  flnding  that  such  conduct  was  i 
cause  for  dismissaL    It  is  in  this  case  that  C 
says  the  protest  was  inconalstenft  with  thi| 
service,  and  Lord  Denman,  CJ.,  made  soais« 
to  the  same  effect  as  to  the  condnct  of  the  i' 
that  case  the  plaintiff  did  his  duty,  but  1 
thing  in  addition,  whidi  one  would  liafst 
not  a  very  serious  matter ;  he  only  ptotailsi  j 
thing  which   he  thought  wrong,  bat  hs 
protest  in  the  minute-book  of  tbe  compoay, 
held  that  that  was  a  Justification  for  the  C 
Then  the  prindpal  case  which  has  be«  ( 
plaintiff  was  a  case  of  OdOor.  Bromcler,  4  (L I 
In  that  case  a  oooxler  hired  for  a  year, 
stopat  one  hotel  I7  his  mistrsas,  wenttoi 
he  was  also  said  to  be  sulky  and  insolent  ia  ti 
That  was  left  by  Paike,  J.,  afterwards  Loid 
dale,  to  the  Jury,  obserring  that,  if  tbsn  1 
misconduoti   wilful  disobedienoeh  orhsbttsilt 
the  defendant  should  be  at  liberty  to  part  wUli  ^ 
tiif;  but  he  thought  no  such  conduct  had  bos  f 
thiscase.  The  Jury  found  for  the  plafaitiff.  Kov^ 
when  one  contrasts  this  with  Lacy  v.  "^  *  ^^ 
a  shigular  illustration  of  the  views  whlohc 
take  of  facts  before  them.    A  man  rofoiiag  t^l 
hotel  where  his  mistteas  wished  him  togi^i 
probably  to  one  where  he  was  getting  a  laigo  1 
and  to  which  he  was  determined  totdnUii 
that  ia  my  own  interpretation,  but  I  tlilBk  f 
likely  to  be  the  case— and  being  ssid  to  bo  ii 
sulky  in  his  manner,  the  opinion  of  VaA$,  Jt"i 
that  ttiat  is  not  such  misconduct  as  woaU^^^ 
master  to  diamias  bim ;  ^trhanm^inLmy^* 
a  casual  obeervatf on  to  an  actress 
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70a  QUI  porform  in  raoh  rabbiah"— it 

I  ooiifaM  then  leoiM  to  b«,  I 

eontradhrtion,  bnt  an  iiM»iiti«ten^ 

•nd  I  therefore  apeek  with  oonelder- 

To  mj  wind  the  pteaent  eeae  ia  000- 

thaa  Laey  t*  OihaldUionfBad  alao  than 

where  no  aerioaa  harm  waa  done, 

jiny  might  not  nnreaaonaU/  think  the 

in  dlaobejlngy  whioh  intereat  waa 

ofhiamiatieaa. 

of /Wm»2  ▼.^rmidwi^,  7A.  *1S.  667, 

tto  dftTt"  late  in  letoming  to  a  aohodl  and 

Mm,  and  in  that  eaae  Fatteaon,  J.,  did 

tte  delajT-^whether  it  waa  aeoidental  or 

nunal  miaoondnot  aneh  at  to 

Than  there  ia  another  oaae,.  of  Otmofia 

kW.  161,  in  whioh  Lord  AMnger, 

aoasptlngan  nndrawn  Mil,  which  waa 

aUagadaa  the  ground  of  diamiaaal,  waa  a 

MQieof  diaohaiging  the  plaintiff;    but 

upon  that  point,  aatho  plea  did  not 

«u  the  oaaae  of  diacdiarge. 

»  tfaaoaaea  that  have  bean  dted  bj  the 

on  either  aide  aa  applying  to  thia  eaae, 

to  ne  that  they  dearly  go  beyond  the 

Jnati^  a  maater  in  diauladng  a  aenfant, 

loondttet  in  the  aotnal  aerrioe.    I 

whieh  amonnta  to  moral  miaoondnot 

in  my  judgment,  oondnot  whioh  ia 

le  with  the  carrying  on  of  the  aenrice. 


^UM. 


eoaooalad  from  the 


ia  not  only 
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mnething  whioh  may  be  looked  at,  from 
of  tiewy  aa  atronger  than  mere  moral 
oondttot  oonneoted  with^  and  oaleu- 
aOaet,  the  bnaineaa.    I  am  of  opinion, 
thia   oaae   the     defendanta    were 
the  plaintlfl  from  their  aertioe, 
^titled  to  my  Judgment.    The 
between  June  and  September, 
in    June  and  before  the  next 
defendanta  allege,  and  I  think,  in 
that  up  to  June  tiie  aalary  waa 
nothing  owhdg  to  the  plaintifl  but  an 
fiom  Juno  until  the  time  he  aetnally 
klOd. 
ia,   therefore,   for    the  defendanta, 
above  anm  of  £S68  9a«  lOd.    I  may 
oaa  pofait  in  order  that  it  may  not  be 
I  oieilooked  it.    It  ia  that  the  plaintifl 
lUi  diamiaaal,  to  diaoontinne  hia  dealinga 
_    for  difleienoea.    I  onlyaay 
I  do  not  think  that  purgea  the  offence, 
k  it  waa  at  the  option  of  the  defendanta 
nhie  the  offer. 

^ThepUdntlff  appealed. 

0*0.,  and  Fkilay^  Q.O.  {EnglUh  HarrUan 
^^  the  appellant,  relied  upon  the  aame 
ihi  the  eonrt  below. 

i  Fktcher  ▼.  KrM,  42  L.  J.  Q.  B.  66, 
^U7 ;  and  Maod<niell'a  Haater  and  Servant, 

i  Q.a,  and  AihUm  [Sir  0.  Buswll.  A.G., 
( the  retpondenta,  were  not  called  upon  to 

•  K3.-*Thia  oaae  ia  aa  dear  aa  a  oaae  can 

r^  ^  law  that,  where  a  peraon  entera  into 

^^  off  larvant  to  another  peraon,  if  the 

I  mjthiiig  whioh  ia  incompatible  with  the 

pttoe  of  hia  dutleo,  tha  maater  baa  a  right 

'^tmflieaarvioe.    The  idation  itadf 

^  Miant  ia^  and  will  continue  to  keep 


himadf,  in  a  porition  to  properly  perform  the  dntiea  of 
hie  ol&oe.  It  ia  not  that  the  aerrant  entera  into  a  war- 
ranty or  oovenant  on  the  point,  but  it  ia  aimply  that,  if 
he  acta  in  a  way  whioh  ia  inoompatiUe  with  thoae  dutiea, 
he  may  be  diamiaaed.  It  ia  not  neoeaaary  to  aay  what 
are  t&e  ohroamatancee  whidi  will  joatify  the  djamiaaiil  of 
a  aervanti  There  mnat  be  thouaanda  of  oaaea  where  the 
facta  would  be  aulBeient  aa  a  Jnatifloation  for  diamiiad, 
and  thouaanda,  on  the  other  hand,  in  which  they  would 
not  aulBoe,  and  it  would  be  impoaaible  to  enumerate  all 
each  oaaea.  But^  if  a  aerrant  were  guilqr  of  a  groaa 
crime,  it  would  not  be  neoeaaary  for  the  maater  to  prove 
that  the  aervant  would  commit  the  crime  again.  So,  too, 
if  the  aervant  oonduota  himadf  in  ao  groady  immord  a 
manner  that  it  would  be  aaid  that  he  ia  a  peraon  who 
cannot  be  t^piated.  Here  the  appellant  waa  a  confldentid 
olerk,  who,  in  the  oourae  of  hia  dutiea,  might  have  to 
adviae  hia  employera  upon  monetary  mattera,  and  who 
might  dao  be  intmated  with  aecuritiea  of  great  vdne.  He 
waa  found  to  have  been  engaged  in  enormoualy  large  gam* 
bling  tranaaetiona  upon  the  Stodc  Exdiange.  The  qaea« 
tion  ia  whether,  in  theae  drcumatancea,  we  can  aay  that 
the  learned  Judge  who  tried  the  oaae  waa  wrong  in  find- 
ing that  audh  conduot  waa  incompatible  with  the  aervant'a 
dutiea.  It  ia  dear  that  the  appellant  thua  Idd  himadf 
open  to  enormoua  temptationa.  I  daaire  it  to  be  gener- 
ally known  that,  where  a  Jury  find  that  a  clerk,  who  baa 
been  in  a  aervioe  of  truat  or  of  deoenoy,  haa  been  guilty 
of  conduct  which  la  inoompatible  with  the  proper  dit- 
oharge  of  the  dutiea  of  hia  employment,  thia  oonrt  will 
alwaya  uphold  the  dedaion  of  the  Jury.  I  will  aay  at 
once,  in  plain  terma,  that  gambling  on  the  Stook 
Ezohange  to  thia  eitent  waa  a  thing  whioh  waa  incom- 
patible with  the  dutiea  of  a  clerk,  and  jnatifled  hia  dia- 
miaad  from  hia  employera'  aervioe.  The  Judgment  of 
Grove,  J.,  waai  beyond  all  doubt  and  queation,  rights  and 
the  appeal  mnat»  therefore,  be  diamiaaed. 

LiKDLBT,  I1.J.— *Thia  ia  a  quaetion  of  importance,  bnt 
I  might  content  myadf  with  dmply  aoquieadng  in  the 
remarka  of  the  Maater  of  the  Bella.  I  will,  however, 
add  a  few  worda  aa  to  the  nature  of  the  reapondenta' 
budneae.  [Hia  lordahip  referred  to  the  evidence  upon 
thia  point.  J  The  reapondenta  were  not  only  carry- 
ing on  the  ordinary  bnaineaa  of  merchanta,  but  they 
were  buying  and  adling  atodn  for  thdr  ouatomera 
abroad*  The  appellant  had  been  in  their  aervioe  for 
many  yeaxa,  and  had  riaen  to  the  poat  of  a  confidential 
derk.  There  waa  no  estpreaa  provialon  between  the 
partiea  aa  to  the  diamiaad  of  the  appellant.  Hb  dutiea 
were  auch  aa  to  ahow  that  ha  waa  frequently  conaulted 
by  the  membera  of  the  firm,  and  it  waa  hia  duty  on  auch 
ocoadona  to  give  didntereated  advice.  Then  it  oame  to 
the  knowledge  of  the  firm  that  the  defendant  had  ao 
conducted  himadf  aa  to  render  hia  advice  no  longer  dla- 
intereated;  he  had  ddiberatdy  placed  himadf  in  a 
podtion  which  cauaed  hia  intereata  to  conflict  with  thoae 
of  hia  employera.  Further  than  that,  hia  oondnot  waa 
of  a  kind  which|  if  it  were  known  to  peraona  dealing 
with  the  reapondenta,  would  be  likdy  to  damage  the 
reputation  of  tiie  firm.  The  appellant  carried  on 
gambling  tranaaetiona  to  a  very  large  extent,  and  it 
appeara  to  me  that  the  reapondenta  were  Juatiiled  in  dia- 
miaaing  him  on  diacovering  thoae  tranaaotiona,  and  tiiat 
it  waa  not  neoeaaary  that  th^  ahould  prove  that  he  had 
actually  been  diahoneat. 

LoPM,  L.  J.— I  agree  with  every  word  of  the  Judgment 
of  Qfove^  J.  It  ia  the  law  that»  if  n  aervant  oonducta  him- 
adf in  a  way  whidi  ia  incompatible  with  hia  dutiea,  that 
Juatifiea  hia  diamiaaaL  The  maater  ia  Jnatified  in  diamiaaing 
the  aervant,  not  only  on  diacovering  that  the  aervanc 
ia,  at  the  time^  doing  that  which  ia  inoondatent  with 
the  proper  performance  of  hia  dutiea,  but  alao  if  the 
diaoovery  ia  made  af  terwarda.  What  waa  the  podtion  of 
the  reapondenta  f    They   were  in  «  highly  ildudary 
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potitloD,  being  iotroflted  with  the  Moarities  of  penonn 
with  whom  thej  dealt.  What  was  th«  appellaaf a 
porition  F  He  wai  a  oonfldential  elerk,  ooninlted  from 
time  to  time  hy  the  reepondente,  who»  as  hie  emplojen, 
were  entitled  to  hie  unbiaeeed  adrioe.  I  will  eTen  go 
further  and  aay  that^  in  relation  to  tiie  bodnefls  of  the 
firm,  the  reepondenta  were  entitled  to  the  entiretj  of  the 
appellant's  mind.  Admittedly  the  appellant  gambled  to 
a  large  extent.  Osn  it  be  said  that  a  man  interested  in 
speonlations  to  the  same  extent  as  he  was  oonld  give 
unbiassed  advioe  to  his  emptoyers  f  Oaa  it.  be  said  that 
he  was  not  likely,  by  his  oondoot,  to  injure  the  reputa- 
tion and  business  of  those  employers  F  I  am  dearly  of 
opinion  that  the  judgment  of  the  oonrt  below  was  right, 
and  that  the  appeal  should  be  dismisied. 

Appeal  dUmiised. 

Solioitors  for  the  appellant,  Boy  A  (hrtwrighi. 

SoUoitor  for  the  respondents,  G.  M.  Ohmmiii* 


Kfgll  Court  of  iwMtt. 


Ohan.  DiT. ' 
V.O.B.     i 


Feb.  5-13, 2T. 


J^  r$  VxBNOir,  Ew£N8y  &  Co.  (a.) 

TftuUt  nmd  oestni  que  trust^/>ee^afaftfM»  e/  frwi^ 
TftMl  montye  invuUd  on  mortgage  •eowrUy^-^Chn" 
iribuiorg  mmigaiw^ Equitable  prioritiee^^Negligence 
'-^PUa  of  pwrehaeefor  value  wUhout  noUee^ 

P.,  a  soUciior,  woe  intruited  btf  E,  wHh  a  $um  of 
£11,000  to  tnveet  in  1878.  S.  died  intetkUe  in  1879. 
P.  acted  a$  eoliciiorfor  the  odminitlratHm  of  H.  and 
drew  tip  a  reeiduary  account  of  H»*9  e$Me  in  which  P« 
r^eeented  that  the  £11,000  imm  inveeted  4n  mortgage 
of  freehold  property  at  OheUenham  ^f  the  firm  of  V.  A 
B.  Onthel%ih  of  October^  1882,  ihe  property  of  V*  A 
E.  al  QheUmham  wae  mortgaged  to  P*to  eeeure  £50,000. 
On  the  Uth  qf  May^  1888,  P.  wrote  to  the  adminietra^ 
trim  qf  B.  thai  a  stun  if  £11,000  belonging  io  S:$ 
eetate  wae  inveeted  on  mortgage  of  the  property  and 
worke  of  the  firm  of  V.AE.at  CheUenham*  In  Jvly^ 
1888,  the  firm  of  F.  db  E»  wcu  formed  into  a  joint  stock 
company  which  wae  regutered.  In  Dwember,  1883, 
the  property  and  worke  of  the  former  firm  of  F.  A  B. 
were  conveyed  by  P.  to  the  new  company  in  conaideration 
of  P.  being  alMted  a  certain  ni*mher  of  eharee  in  the 
company.  In  1884  P.  abooonded  and  wae  made  bank" 
rupt  and  the  company  wae  wound  up* 

Hdd^  on  a  eummone  taken  out  in  the  winding-up  pro-- 
ceedinge  bu  the  adminietratrite  of  B.^  that  the  applicant 
wae  entitUd  to  priority  over  the  company  io  the  extent 
of  the  £11,000  on  the  following  grounde ;— « 

Firetf  that  the  statemente  in  the  reeiduary  account 
and  in  the  letter  of  the  llth  of  May,  1883,  amounted  to 
a  declaration  of  truet  by  P.  that,  to  Me  eoBtmd  of  £11,000, 
the  eetate  of  a.  wae  entitled  to  the  mortgage  eecurUy  of 
the  property  of  the  firm  cf  V.^  B.  hdd  bu  P.; 

Secondly f  that  neither  B*  in  hie  lifetime  nor  hie 
adminieiratria  aJierwa/rde  had  been  guilty  qf  negligence 
in  trueting  P.,  their  eolicitor^  with  the  money  to  inveet, 
or  in  trueting  to  P.*e  reprteentaUone  ae  to  ite  inveet* 


rMf%,  thai  Hks  enus  toy  vn  the  penHy  alleging  the 
plea  of  purohaeer  fof  voXuie  wUhovi  notice  to  vrove  it 
clearly f  and  that  the  liquidator  of  the  eompamy  had  not 
eaOtfaOhrily  proved  that  the  eompanu  were  purehaeere 
for  value  from  P.  without  notice  •/  B'e  charge* 

Oory  v.  Byre,  I  De  G.  J.  A  Bm.  149,  followed* 

(q.)  Bipoftad  by  M.  J.  Bmx1|  Biq.,  BanfitifMit^Uw. 


Adjourned  aammoni* 

In  and  prior  to  1978  Mewra.  V^num  41 
on  buaiuees  as  ezigi  often  and  itooiaoogM] 
near  Cheltenhun.    Thej  were  a.t  thU 
debted  to  tiie  Meatri^p  Fftrker,  eoUcitore.    W^ 
Herrey,    a  eUeot  of    Mssars,    Fark^rt 
lieesrs.  Parker  with  s  sum  of   £U,(KH) 
him,  and  they  repraientcd  to  Herr^j  tiiAt  1 
Tested  it  on  a  mortgo^e  of  freehold  propetvl 
Vernon  k  Eweua  at  Cbeltenham.  ' 

On  the  9th  of  July,  1879.   W,  U  Hin 
testate. 

In  Deeember,  1831 .  Yenon  t  EwMil 
fee  simple  in  three  additional  acres  of  lAodi 
a  leasehold  plot  of  one  acre,  both  of  wIM  | 
to  and  formed  port  of  tbe  pTe;tni9«»  c^  mllik*t 
ness  was  oanled  on«  subject  to  moitgsgeil~ 
of  £750  and  £8,000  to  the  Wovssitss  r 
there  was  no  dispute* 

On  the  ISth  of  Oetober,  1882.  by  aa  J 
iMtweea  one  Diwis  (who  had 
Messrs.  Vernon  dsBwens)  and  the  ] 
asserting  hisMslf  to  be  owner  in  fes 
propertlee  menticmed  (esoapt  the  '. 
them  to  the  lieests.  Parker  by  way  of  i 
sum  of  £50,000. 

On  the  7th  of  February,  1888»  Diiii,  kl 
of  being  released  bj  ths  Ifsnsw  Farlnrf 
gage  debt  of  £50,000  and  of  the  Vtahnl 
pay  the  debt  of  £8|000  to  the  WoicMterJ 
teyed  to  the  Messrs.  Parker  the  whoU  d  r 
works  of  Vernon  d;  Bwensy  and  non  i 
Parkers  became  entitled  to  the  kushold  p)|t| 

On  the  death  of  W.  L.  lUiiej,  the  T' 
noted  as  eoUdtors  for  his  administrscu,  Iffl 
present  applioant,  and  prepared  for  bst  I 
aooonnt  of  Herrey's  estate*    In  that  i 
head  of  "Mortgagors*  names,*'  thej  in 
Vernon  4l£wens'  freehold  propeft;  si  ( 
of  intersst»  6  per  osnt.  per  annum/' 
Mi^i  1883,  the  Meesrsb  Parker  wiou  e\ 
Parratt  with  referenoe  to  her  broth^i  V^il 
estate,  oontalning  this  statement:'' 
k  Bwens'    frsehold  property,  workt,  ^d^ 
Oheltenham,  £11,000,  interest  6  fter  ceti^ 

On  the  14Ui  of  July.  1888,  the  jattf  r 
"  Vernon^  Eweasi  k  Oo*,    limited," 
registered* 

By  an    indenture  of  the  lOth  d 
between  the  Msesrsi  Parkar«  Teroon  *  ^ 
Vernon,  Bwens,  k  Oo.,  the  U<mn, 
sidefatioB    of    eertaia   shares,  oonnjeij 
pieees  ol  land  and  worin  at  Ohettenhna  til 
In  February,  1884,  the  Messrs^  F&rk^F  r^ 
bankrupt,  and,  in  June,  1884,  tte  ^^^\ 
Bwens,  k  Go.,  was  ordered  to  b«  vi 
preeent  summons  was  taken  oat  in 
prooeedings  by  lirs.    Parratt,   who 
dedamtiott    that,   sul^eet    to  tiia  mom, 
Woroester   Bank    for   tiie   two  inm?  « 
£8,000,  she  was  entitled  to  piii^nt;  """^ '  ^ 
to  the  extent  of  £11,000,  as  sub^mort|Sj»  ' 
owner  inequity  of  tiie  kind  and  votIm  ^y\ 
at  Alston,  under  the  mortgage  ol  a«  }^^f 
1882,  to  the  Messrs.  Parker  tossears  im\ 
as  to  the  three  acres  of  freehold,  ^J^ 
which  was  outstanding  when  ^f"^^/^. 
the  lands  and  works  to  tiie  oosM^r^  ^^^  **** 
prioiityofer  the  company ;  (I)  Ikat  ih«  nm* 
pieces  oC  land  and  the  worksoftko  &>^m 
separately^  and  secorities  manhsUed,   Bt^ 
I  the  company  el  Vernon,  Evens,  *€«.  »i^  "* 
Bankwsfetha 


Bemmiufi  0*0.,  tad  **  •T^^rVS 
appUeant.'-4!1i^  FMm  VM  Mt>«  ^  *"' 


^mtv.   cimiikUM.1    tHfi  WfifiEliV  JEt£lt*ORt£tt. 


«o«r 


Ik  bb  VBBitoir,  Ewnfs,  k  Oo. 


High  (Toubt. 


Thej  ha?e  declared    themMlfes    sacb 

JfKfmukt  of  intanat  on  the  £11^000,  bj  the 

lIMr  booki,  b^  the  reridaarj  aoooant  thej 

iMn.  Pamtt,  and  by  tbeir  letter  to  her  of 

IMif,  1883.    The  applicant  la,  therefore, 

icktfge  of  £11,000  on  this  property,  aa  to 

imrtgage  of  £50,000  held  by  the  Parkers 

,  otjeeted  that  the  entries  in  the  Parkers' 
biHldQarj  aooount  was  not  sTidence  agiUnst 
Ntheeompany. 

tsdk  tb«  Mme  dl^eetton  on  behalf  of 

[Biooir,  Y.0.«— Ton  must  show  that 

Botioa  of  the  eatrias  in  order  to  affect 


^((7.— Th^  are  etMenoe  to  show  a  orea* 
t^the  Patkan,  and  the  letter  ol  tho  iStb 
rti  to  a  deelaratloa  of  trust ;  Gary  ?•  Eyr^^ 
ik  8ou  149.  The  applieant  has  not  been 
Bradley  ▼.  Xiches,  98  W.  B.  910, 
;iS%roptAtfi8  Union  BaUwayand  Oanal  Oo. 
^iaW.B.700,L.B.7H.  U498.  The  doo- 
tef  valnaMo  oonslderalhNi  witboal 
lipflyt  OoUyer  t.  Fintht  2  W.  R.  666| 
lH.UO.905b  Weareinthepoattio&ofilrat 
ss  sQoh  are  entitled  to  foredose. 
r,  1  T.  d(  O.  Ob.  401,  and  Bugdm  t. 
U  a  Gh.  877,  lay  down  the  rale  aa  to 

IC,  sad  BraniUy  for  the  liquidator.*— 
Miidsaoe  that  tho  oonpaay  bad  aotloe, 
^  took  the  oonttyance  ffom  tho  Parkers 
I  lOlh  of  Doooaber,  18S8^that  Hervey 
^  ^  lb  tho  proper^.  In  Oory  %  Mtyre 
tm  deoinatioii  of  trnsl.  Tho  vopre* 
r  Ao  PMmo  to  8ho  appUoottt  WM  ae  to 
I  St  the  time  of  Herrey's  death.  Tho 
id  and  one  acre  leasehold  sttbeeqaoBtly 
pWsifeeted  by  that  representation.  A 
*  by  his  agant  must  suiter  before  aii 
^  ^:  ffufJim.  JVaUers,  20  W.  B.  218, 
;  fitcKer  ▼.  Ba¥fl%n$,  80  Yt.  B.  881,  L.  a 
MPpUssnt  baa  been  guilty  of  negUgonoe  9 
V**,  1  Drewry,  200 ;  £iee  ▼.  Aiee^  %Vf,JL 
M;  Biebtrkm  ▼.  iTaihir^  anU,  p.  14U 

vh  nd  Maidlow  tat  tbo  Wofoeitet  Bsnk* 
(tassthat  Hevfsgr  adtanood  OKwey  to 
^tsOsthisbiveBtiaeati    Tbo  Parkeio  wore 
I^Hsmy*    Thoy  mado  a  f also  roprssenio* 
^MbesalAtestsdlita  mortgage,  but 


•psaonalliabttity  and  does  not  toss  any 

Ante?.  PhUUf§,  99  W.  B.  710,  19 

4opif.Firfiev,SBlog,  81(01  best  tbo 

t^  hi  tho  podMon  of  sab- Aottgogoo  s 

f^M  W.  B.  189» L.  B.  6  H.  L.  881 1  dbfdbfS 

^^817»^0Oh.D.249l   TboaMllMl,flO 

^ns  gouty  or  asglifHMS^  She  ooiM  to 

^  ^  411,000  woo  In  iMi  sooniod  om 

*  Oi«*i  !»  AlMsr,  81  Oh.  a  IM^  80 

[9*^.i  tH  rspty.-^o  f(M)  iediendi  of 
WappUes  equally  to  equitable  mortgagos 
[^»g^  outrange.  The  principle  laid  down 
"I  of  ptuchsae  for  Talne  without  notice  is 
jojbe  reUef  sought  is  foreclosure.  Tho 
^j^t^ther  as  sub-mortgagee  or  as  part 
"][ « th*  £80.000,  to  the  extent  of  £11,000. 
^  tot  (oisessloii  of  the  mortgage  deed 
*«  jtukmpe^y  of  tho  Phrkon.  Thoro 
1  «»t  tter? e^  Intntstod  tho  Pbrket s 


with  large  sums  of  uoney  to  inveot  for  him.  The 
Parkers  mixed  these  sums  with  money  of  their  own,  and 
made  an  intestment  of  tho  whole  sum,  £50,000,  In  a 
mortgage  of  this  property  of  Vernon  k  Ewens.  The 
letter  of  the  18th  of  May,  1883,  amounts  to  a  declara- 
tion of  trust  by  the  Parkers.  They  were,  therefore, 
trustees  of  the  £11,000  and  of  the  seoutity  obttiined. 

Baook,  y.O.,  after  stating  at  length  the  facts,  con- 
tinued:—The  case  has  been  fully  argued,  and  on 
the  part  of  the  company  it  has  been  insisted  that  the 
evidence  does  not  establish  a  trust  by  the  Parkers,  but 
amounts  at  most  to  a  personal  obligation  on  them  to 
the  extent  of  £11,000 ;  and  it  was  insisted  that,  this 
money  having  been  left  in  the  hands  or  under  the 
control  of  the  Parkers  without  inquiry,  it  ought  to  be 
held  that  tho  teetator,  in  his  lifetime,  and  the  clsimant, 
since  his  death,  reliod  only  upon  the  word  of  the 
Parkers,  and  that  there  is  no  necessary  connection 
between  the  mortgage  of  £50,000  which  they  took  and 
the  £11,000  for  which  they  were  accountable  to  W.  L. 
Henrey  and  his  estate. 

It  appears  to  me,  howerer,  that  the  entries  in  the 
books  of  the  Parkers,  their  written  admission  in  the 
residuary  account  and  in  the  letter  of  May,  1883,  do 
constitute  a  sufficiently  dear  statement  that  they  had 
invested  the  money  for  him  upon  a  mortgage  of  the 
Cheltenham  property,  and  that,  being,  as  they  were, 
mortgagees  of  that  property  at  the  date  of  the  last- 
mentioned  letter,  they  did  thereby  declare  to  the  person 
Who  was  akmo  interested  in  the  snbjeot,  that,  to  the 
oxtont  of  £11,000,  that  person  was  entitled  to  tbo 
•ionrity  on  which  that  snm  had  by  them  been  invested. 

Ho  aathotlty  has  boon  referred  to  which  calls  in  ques* 
tton  tho  plain  principle  on  #hldh  I  found  this  opinion. 
Tho  oaoo  of  (kry  v.  Byte  soems  to  me,  not  only  to 
anthorigo  tho  ooiBolnsion  I  have  draws,  but  also  to 
aaswor  tho  impntotion  of  negUgonco  on  tbo  claimant, 
lrh»  had  no  naaon,  not  had  hor  brother  in  his  lifotinio, 
to  diatiaal  tho  Fbrkeia,  noi  was  either  of  them  nndor 
any  obligation  to  mako  further  inqviryt  or  reqniro  proof 
that  their  solioitoro  and  agents  had  faithfully  discharged 


Aaothorobjootioa  of  tho  liquidator  is  that  the  oom« 
pony  weto  pnrohasers  for  valuable  oonsidofation  without 
notice.  This  is  a  dofsMo  which,  when  it  is  set  up,  can 
only  be  sa^postod  upon  clear  and  satisfaoOory  erideaoo  ) 
the  rnim  is  cast  upon  the  party  assorting,  and  the  evi- 
dence mustt  in  oasee  in  which  IndlridufUs  so  assert,  be 
personsl,  and  subject  to  the  doeest  cross- examination! 
In  the  case  of  a  corporation  no  doubt  a  personal  examlna* 
tion  is  not  practicable  t  but  acting,  as  it  must,  by 
officers  and  agents,  and  having  abundant  means  of 
giring  proof  of  facts  accompanying  the  transaction,  it 
might  have  been  reasonably  expected  that  they  would 
prove  by  whom  ahd  how  the  company  was  promoted  and 
formed,  between  what  persons  the  bargain  for  so  large  a 
sum  was  made,  and  bow  the  proposed  value  of  the  thing 
bought  and  sold  was  arrived  at.  Now  the  only  evidenoo 
adduced  by  the  liquidator  in  support  of  bis  contention 
consists  of  his  own  affidavit,  ia  which  he  refers  to  oer« 
tain  paragraphs  in  the  affidavits  of  Messrs.  Plaxman 
fiaydon,  Thomas  Teraon,  Thomas  Haig  Smith,  aud 
Gland  Monoktoa.  The  only  substantial  fact  depoeed  to 
^  each  of  these  deponents  is  that  he  had  no  notice  ol 
tho  claimant's  interest  la  tho  property,  which  may  be 
true,  but  which  falls  wholly  short  of  such  evidenoo  as  ia 
required  to  support  the  allegatton  on  which  the  liquida* 
tor  relies.  It  amounts  only  to  the  assertion  that  neither 
of  the  deponents  received  notice  of  the  d  lim,  and  uo 
doubt  many  other  persona  more  or  less  in  the  employ- 
ment of,  or  oonnected  with,  the  company  might  have 
made  similar  affidavits.  There  is,  however,  one  person 
named  who  might  have  given  more  pertinent  evidenoo. 
'<Thoir  daink''  has  mwested  that  tho  Parkeis  wore  not 
only  vendors  to,  but  soudtors  of,  the  company,  although 
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High  Ooubt. 


Llotd  v.  Llotd. 


Another  penon  waf  nominally  the  oonipanj'e  solidtos. 
The  affldATite  I  hare  referred  to  aU  agree  in  denying 
this,  and  aeaert  that  a  Mr.  Walker  was*  and  acted  at, 
solicitor  to  the  oompanyy  his  name  being  also  inserted  in 
the  articles  of  association.  This  gentieraan  thereforei 
npon  the  statement  of  the  liquidator  and  his  witnesses, 
must  ha?e  been  able  to  gi?e  plain  and  positive  cTidenoe 
of  the  facts  material  and  essentlsl  to  support^  if  it  oonld 
be  supported,  the  allegation  of  want  of  notice,  and  he 
is  not  adduced  as  a  witness,  nor  hat  any  reason  been 
suggested  to  account  for  his  absence.  I  am  of  opinion, 
therefore,  that  the  allegation  is  not  supported,  tliat  the 
onus  on  the  liquidator  is  not  discharged,  and  thaty  upon 
the  evidence  before  me,  the  claimant  is  entitled  to  an 
order  in  the  terms  of  the  summons. 

Solicitors  for  the  applicant,  DuDOUf  Ward^  A  Co. 

Solicitors  for  the  liquidator,  FraneU  A  Jokmm* 

Solidton  for  the  Worcester  Bank,  Churchy  BendtU,  A 
Co. 


Llotd  v.  Llotd.  (a.) 

WiU-^Oomirudion^Mon^f^Saie. 

L.,  by  Jur  win,  proceeded,  **  I  denre  that  aU  my  debU 
may  he  paid,  and  if  I  ekould  not  leaioe  money  emmgh 
for  that  purwm  I  deeire  thai  euffieieni  to  pay  my  dtiu 
may  he  eold  of  the  property  ^iai  I  pwthaeed  from 
Henry  Rawe  and  hie  wife.**  L.  died  lya/ofng  no  eaeh^ 
hui  eniiUed,  in  addition  to  the  property  pnrohaeed  from 
Henry  Rowe  and  hie  wife,  to  (I)  rente  amaunHng  to 
£34  8s.  Id.;  (»)  one-ha^  of  a  turnpike  hand  eM  for 
£88  4e.  ed. ;  (8)/um«tire  valued  at  £117  7s.  6d.;  (4} 
a  leaeehM  houee  valued  <U  £160.  Her  debte  amounted 
to  £500,  and  her  eooeoutor,  after  enhaueting  Heme  (1)  and 
{%)  but  witJiout  reeorUng  to  Heme  (3)  and  (4),  eM  part 
of  the  property  purehaeed  by  the  teetatrix  from  Henry 
Botee  and  hie  wife  for  payment  of  the  teetatriate  dette. 

Held,  that  the  word  **  money  "  included  Heme  (1)  and 
(S),  aiic2  that  the  eale  was  properly  made  aeeording  to 
the  right  conetrueHoniofthe  wiu  of  the  teetairix. 

Adjourned  summons. 

By  her  will,  dated  the  SSrd  day  of  June,  1874, 
Isabella  Anne  Lloyd,  a  spinster,  after  certain  directions 
with  respect  to  her  funeral,  provided :  **  I  desire  that  all 
my  debts  may  be  paid,  and  if  I  should  not  leave  money 
enough  for  that  purpose  I  desire  that  sufBdent  to  pay 
my  debts  may  be  sold  of  the  property  that  I  purchased 
from  Henry  Bowe  and  his  wife,  and,  after  my  debts, 
funeral,  and  testamentary  expenses  are  paid,  I  give  and 
bequeath  the  remainder  and  residue  of  the  property  I 
purchased  from  Henry  Bowe  and  bis  wife  to  William 
Lloyd,  now  of  Darjeeling,  in  the  East  Indies,  my 
nephew."  Then;  after  making  certain  specific  bequests 
in  Jewellory,  pictures,  and  sculpture  to  William  Lloyd 
and  others,  the  testatrix  gave  all  her  interest  in  Ohope 
House  Farm  to  her  nephew  Arthur  Uoyd,  and  pro- 
ceeded t  **  I  leave  my  said  nephew,  Arthur  IJoyd,  my 
redduary  legatee,  and  request  him  to  act  as  my  executor.^ 

The  tesUtril  died  on  the  S4th  of  June,  1874^  and  her 
win  was  duly  proved  by  Arthur  Lloyd.  At  the  time  of 
her  death  she  had  no  cash,  but  was  entitled,  in  addition 
to  the  property  purchased  from  Henry  Bowe  and  his 
wife,  which  was  a  long  leasehold,  convertible,  under  the 
Oonveyanoing  Act,  1881,  Into  a  fee  dmple,  and  to  the 
interest  in  (3iope  House  Farm  devised  to  Arthur  Lloyd^ 
to  the  following  items  of  property  :— 


Bents  due  at  her  death  • 

One-half  of  a  bond  of  the  Bidefoid 
Turnpike  Tmst  sold  for      . 

Fumitnie  not  spedfloally  be- 
queathed valued  at 

A  leasehold  house  valued  nt   • 


n\ 


The  debia  of  the  testatrix 
Arthur  Lloyd,  her  executor,  paid 
due  at  her  death,  tiie  proceeds  of  the  hslf  I 
proceeds  of  part  of  the  property  i 
and  his  wife,  which  he  sold  for  that  ] 

The  eale  of  part  of  the  piuperty  i 
and  his  wife  was  ol^eoted  to  by  WUUsal 
ground  Uiat  the  general  penooal  ( 
been  fliat  resorted  to  for  payment  of  debli; 
ingly  the  present  summons  was  taksa  i 
Lloydi  the  executor,  for  a  dedaratioB  i 
to  tiie  ri^t  construction  of  tiie  will  ( 
the  sale  of  part  of  the  pioperty  puiduMd  1 
and  his  wife  was  properly  nnde  tat  ] 
teetalrix's  debts, 

Vhairlee  Browne^  for  tha  eflDscotot.- 
properly  made.    The  woid  '*  nMrney "  i 
not  indnda  dther  the  fundtaie  or  the 
of  the  testatrix,  but  only  the  rents  due  St 
tha  produce  of  half  the  tompike  bond. 

Be  dted  Xaise  ▼•  Thomae,  S  W.  B.  SSi.. 
W.  B.  499,  5  De  a.  M.  ft  a.  316;  WiUki 
4  Beav.  808  ;  and  WtUiame  ▼.  WiUimt, 
8  Oh.  D.  789, 

King,  lor  William  Iibyd«-^nie  ssis 
The  word  ^^moo^"  indndes  tiis  ft 
estate  of  tibe  testatrix,  which  ought  to  hsm  I 
to  in  payment  of  her  ddMa  beCom  tits 
In  all  oases  which  have  been  cftsd  « 
between  kgatees^  wfaldi  fa 


Nohtk,  J.— »I  have  considered  the  vfli»J 
which  have  been  dted  to  me,  as  vdl  ( 
None  seem  to  apply  to  the  present  esu  I 
showing  the  general  prindple  upon 
^  money  **  has  been  constraed  to  mssi 
Bnt»  having  regard  to  the  facts  of  tUi| 
to  me  that  the  word  **  money"  here  < 
such  a  wide  construction  as  was  givasi 
theaa:'— The  wffl 


B^poited  by  J.  Tsusnax,  Isq.,  Baniater-at-Law. 


The  facts  arel 
daybeloiathe  death  of  tha  tsstatiii,  i 
immediate  antidpatictt  of  It ;  her  1 
condsted  of  some  arreaia  of  rent,  hslf  • 
ai|d  furniture,  whioh  was  all  the 
possessed.    The  wiU  Is  in  these  woldl^ 
then  read  the  woids  of  tha  will  abofs  i 
oeedeC:— 1    Then  loUow  oertdn  i 
poMdainandJewdlaiy.    ThentiMmiii 
reddne  in  theaatenns  s— [CDs  lofdsh^pi 
bequeet  ss(t  oat  above.]    The  qnsstbn  I 
meaninff  of  the  void  "  money"  f  Oasa^ 
it  aMMM  the  whda  _ 
cannot  have  meant  that»  1 
apediloglfti  of  aitides  whkh  wedd  b«s  I 

the  word  ^'aMm^"  with  that  r *- * 

that  if  she  should  not  leave  mony< 
to  be  paid  on  t  of  the  ptopecty  she  jF"^ 
Bowe  and  his  wife,  which  she  diisdd J 
that  purpcee.  It  is  not  umimmrj,^  f 
an  intestacy,  to  oonatme  *'monsy  t» i^ 
personal  esUte.  Oan  the  word  "sMa^ 
meaning  short  of  generd penondsiUtor 
had  no  money  atrlctty  speaUai^  l^Sfi 
word  means  money  which  wpdd  bho"^ 
executor's  handt-4hat  is,  rents  d^' 
the  tunpdke  bond— to  tiiat  the  ew*" 
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I  d  tiiaia  ilnt^  aid  then*  ivfatn  ibey  tt 

It  of  tiw  pRMeecb  of  tiie  property  the 

n  H0B17  Bowo  nd  hit  wife. 

lootpi  tho  fmniton;  aad  I  think  tli«t  if 

[  ted  iafanded  that  to  be  iold  abe  woiUd 

idlnotioD  ia  regaid  to  i*  ••  the  did 

0II16  pnporty  ibe  panhMod  from  Henry 

Bot  the  mention  of  oerfeida  ipeeific 

I  to  me  to  abow  that  the  toetetvix  did 

I  to  be  ao)d  for  pnyment  of  her 

fopialon^  thevefore,  that,  aooordlngto 

on  of  tbe  wffl  of  the  teststrlz,  the 

rightly  made  bf  her j  exeoutor  for 


,  Harwie,  tk  BmUh;  Peard,  for  Soh 


l(Ik7  nd  Wme,  JJ.)    Maioh  81 ;  April  U 

re  V.  LovDoir  Sckool  Boabd.  (a.) 

-iVtser  I0  initrplMd  a$  to  part 
Jmiieakur€  Ad,  1878  (88  d»  87  Vki.  c. 
1 6— Ord.  67,  m  1, 4. 

ndufhom  an  o/cKon  hat  hem  Irought  for 
ndke  0/  a$$ignm€nt  ha$  been  given, 
I  tA  ruped  o/part  of  th€  Mt  and  ditpuU 
r  eUer  mndir  $edion  86  of  the  Judkaturt 
fmdercrderbl, 

I  appeal  from  en  order  of  A.  L.  Smith,  J., 

\hd  been  brought,  in  Jannery,  1888»  by 

the  defendants  to  reoover  £977  for 

t  oader  one  oontreot    The  def  enoe  wee 

I  the  Yalue  of  the  work  done  by  the 

by  the  architect  i  that  the  money 

due  under  the  contract  till  five  monthe 

ke  vrit ;  and,  ae  to  the  balance,  ne?er 

S5,  the  defendant*,  baring  received 

Hopkineon  ft  Soni,  of  tiie  aaeign- 

f  the  plaiutifE  of  the  money  due  to  him 

^ti,  took  out  an  interpleader  summons, 

m,  tab-section  6,  of  the  Judicature  Act, 

nuD  of  £861,  being  "  part  of  a  larger 

kiJ^  ordered  that  the  defendants  shoald 
(i861,  and  that  the  plaintifl  should  con- 

^  sgaiuBt  the  defendants  as  to  the  unad- 
directed  an  issue  between  the  plaintiff 

ati,  utd  stayed  the  action  as  regards  the 

)  ptaiatlir.— A  party  seeking  to  inter- 
ait  the  debt.   He  cannot  deny  his  liability 
'» the  same  time  on  a  money  demand 
>  eaase  of  aetfon  on  one  contract.    The 
I  Metlon  1  of  I  ft  S  Will.  4,  0.  68,  d.  1. 
^1    The  learned  judge  had  uo  power  to 
lis  to  part  of  the  amount. 
f^Diploek  ▼.  Hammond,  2  W,  R.  287,  2 
-J;  Uiiohill  ?,  Hayne,  2  8im.   ft  8ta.  63  ; 
If^W/,  12  M.  ft  W.    »77  ;    Slafiey  t. 
^  *  W.  800 ;  J5te«  f.  Hayes,  I  H.  ft  C.  718, 

» for  the  claimaoti. 
'*ttir,  for  the  defendants, ^m  not  called 

^  ^7  A.  U.  Todd,  J^,,  Barrister- at-Law. 


Bat,  J.— My  brother  Smith's  Tiew  of  the  casoi  and 
the  first  part  of  hie  order,  were  Just  and  equitable,  and 
he  had  full  power  to  ms^e  it.  The  application  to  him 
was  entirely  independent  of  the  action,  although  it 
might  hafe  been  made  in  the  action.  The  money  in 
question  was  not,  in  fact,  due  from  the  defendants,  and, 
if  it  had  been,  they  could  not  pay  it  because  of  the 
notice  of  assignment  By  the  prorisions  of  the  Judica- 
ture Act,  1878,  B.  25,  sub-seotion  8,  a  person  owing 
mon^  is  at  liberty  to  pay  It  Into  court  under  an  inter- 
pleader order,  and  the  defendants  availed  themseWes  of 
that  power.  If  there  had  been  no  action  pending  the 
two  claimants  would  hare  been  called  upon  to  contest 
their  right  to  the  money  which  the  defendants  paid 
into  eoort,  and  neither  could  hare  found  any  fault. 
My  brother  Smith  wae  clearly  right  in  making  an  order 
which  had  the  same  effect,  although  the  action  wae 
pending.  There  ti  nothing  in  the  statute  to  prevent  him 
doing  so.  If  an  applicant  under  this  sub-section  oomee 
within  the  deeoriptlon  of  a  person  owing  money,  which 
is  ssid  to  have  been  assigned  by  the  person  to  whom  it 
is  due,  he  Is  entitled  to  relief,  whether  an  action  has 
been  brought  against  him  or  not. 

With  regard  to  what  my  brother  Smith  has  done  In 

toying  the  action,  I  am  of  opinion  that  he  was  wrong 

n  that  respect,  Inasmuch  as  the  application  to  him  wae 

not  made  In  the  action.    The  order  must  be  amended  so 

that  the  action  may  go  on  if  the  parties  desire  it. 

Wills,  J. — ^I  am  of  the  same  opinion.  The  defend- 
ants were  no  doubt  entiUed  to  an  interpleader  summons 
in  the  action,  but  they  are  also  entitled  to  interplead  aa 
to  part  of  the  claim  against  them. 

The  mle  in  equity,  it  is  said,  wae  that  a  defendant 
could  not  be  relieved  in  reepeot  of  a  part  of  a  larger 
daim ;  but  it  is  unneoessary  for  us  to  consider  that, 
because  the  praetioe  as  to  Interpleader  Is  now  regulated 
by  order  67,  which  hae  altered  the  old  equity  practice. 
Under  that  order  I  am  of  opinion  that  the  def endante 
are  entitled  to  Interplead  as  to  part  of  the  amount 
sought  to  be  recovered*  To  hold  otherwise  would  infliet 
unnecessary  injustice*  I  agree  that  the  Judge  ought 
not  to  have  stayed  the  action,  and  that  the  older  must 
be  varied  ae  my  brother  hae  mentioned. 

OrdervaHedoB  to  day  of  the  adion. 

Solicitor  for  the  plalntiit,  A.  G.  DUton. 

SoUdtors  for  the  claimants,  F.  Bichardion  A  BadUr* 

Solicitors    for   the    defendants,     Qedge,    Kirhy   <ft 

umat. 


Q.  B.  Dif.  (Lord  Coleridge,  O.J.,  \         March  80,  31 ; 
Hawkins  and  Matbew,  JJ.)       1  April  15. 

In  re  THosirBimT  Election  Fetitiok.  («.) 

Eledion  law — Parliamtni — Validity  of  hallat'paper — 
Abttnce  of  ojficial  mark— Ballot  Act,  187i  (38  dt  38 
Vid.  c  33),  as.  2»  4 ;  rr.  34,  36. 

A  hall''tpapert  which  i$  in  other  respede  valid,  is  not 
void  beoause  it  hae  not,  on  the  face  of  it,  the  official 
mark  which  ie  directed  by  sedion  2  of  the  BaUot  Ad, 
1872,  to  is  made  on  both  sides  of  ths  bfiilot'paper, 

Piokeriug  v.  James,  21  W.  B.  786,  Z.  B.  8  C.  P.  489, 
eoneidersd. 

Case  stated  by  Field  and  Day,  JJ.,  under  31  ft  32 
Yiot.  c.  125,  s.  12. 

At  the  trial  of  the  parliamentary  election  petition  for 
the  Southern  or  Thornbory  Division  of  the  county  of 

(a)  Reported  by  Oicil  Ohahux,  Esq.,  Barrister^at- 
Law. 


CJ 


UB  WBlUiT  RBPOBTBE.    ctatn^Mw   Yd] 


Iv  SB  TsmiravsY 


Ba 


•.«^t<K4ft 


r>* 


M  »•  pitfUoiifr  Md 

of  omttdA  iNOlot- 

I  poiftjpciiiod  unfcU  ft 

•  toiiiitiiig  of  tho 

jio  ntpoBdent  Olid 

bod  boon  dtUvorod 

vitboot  boTiBg 

E  nqoirod  bj  tootiou  % 

ol  tbo  letoming  offioor 

jodCM ;  bot^  on  tbo  appli- 

itod  to  itato  0  0000 

Bonob  Difioloiit    Tbo 

Ibo  oooit  woi  wbotboc  tbif 

»t  ior  tbo  leopoadoot. 

Ilo  tbiioooo  bologototod. 

idtbonotetodfboooooot 

U  tboir  dooiokMi  oboBld  «ow  bo 

I  bo  nooeonrr  i  bot,  oo 

il  vffl  bo  MOM  ooBToaiont  to 

vifMd  oi  OMO  ttoa  pootpoiiod  until  oftor 

» bo«tt  Miioflod  im  tbo  potttioo. 

j^iKi;.*^*;.  CX — A»  tbopotitloBorpresooa  for  tho 
^  ^  tb«  cooi^  oad  it  io  not  opposed  b7  the 

^r^M-  >t«i^  wo  v9t  boor  it ;  bnt  wo  mnst  not  bo  token  to 
tbo  iMmod  Jndgoe  who  trj  an  oleotlon 
I  itoM^o  lor  tbio  oonrt  dii&oalt  qneotions 
10  oi  tbo  booHnf.  Tbo  ooono  wUob  wo 
I  Ml  bo  titai  00  0  pnoodont. 
QLCm  oad  Sh'^oiicf,  for  tho  potlttonor. — 
I  lontd  Ite  tbo  dooMon  of  this  oonrt  toms 
of  sootioB  S  of  tho  Bollot  Aot, 
:ci^  tb»iii>»isl  woido  mo:—  "Boob  baUot-popor 
t^*  h«i»%  TWMsbor  printod  on  tbo  book,  and  shall  ha^e 
tii^ib»t  %  o«n»tottofl  with  tbo  somo  number  printed  on 
«g^  1^1%,  iLl  tbo  ttsio  of  Totinir  tfa^  bollot-poper  shall  bo 
^M«bM^oii  both  sidso  with  on  offiolol  mark,  and  deliTorod 
Sk^  ib#  oolso  wHbln  tbo  polling  station.  •  .  .  Anj 
boI><i>  Ifi*  vblob  bas  not  on  Its  bo6k  tho  offldal 
^fj^  ^  ^  «  oball  bo  ^d  and  not  oonntod."  Tho 
b»IM>|Sfsio  wMob  aio  oballongod  in  this  oose  had  tho 
i^dknaJl  «oib  onlj  om  tbo  book.  If  thojr  ore  to  bo 
4i.vttK4  ^mM  tbo  woido  '*on  both  sIdM"  nnst  bo 
itt4H)r<«Jk  Tbo  words  **  shall  be  marked  "  are  imporatlTe : 
H^H$  ^.  Wm^Hhm  Local  Board,  27  W.  R.  123,  4  0.  P. 
\\  i*  J  ro^nV  ▼*  ^•f^  •/  Loamingtan,  31  W.  B.  MS, 
$  Api^  Cbiw  WT*  They  aro  plaoed  In  a  stotnto  oon- 
l^viJ^  a  ttanoblso,  which  must,  therefore,  be  oonstrned 
•IMV4N  5  /t««nHMil  Borough  Bank  t.  Turner,  6  W.  B. 
*t*i.  i  IV  O.  F.  *  J.  502,  30  L.  J.  Oh.  379 ;  Oiiy  of 
:.„.;.  H  Y.  r^mKTf,  6  Mod.  438, 12  Mod.  270 ;  Eastern 
4.ss,.«,.\^<V.  ^.  -ftfy..  2W.  B.77,  2  E.  &B.  856; 
VVii^^i*-*  lHl«or»  Tit.  Franchise,  P.  20,  21.  The  woid 
^'  ^U  "  ^  alwt^s  bold  to  bo  mandatory,  except  when 
%b4  V^  ooJ^«d  aro  merely  ministerial :  Wanhli/n  t. 
tt.^J'  C  40*  B*  8«;  BrumfiU  v.  Bremner,  9  W.  B. 
Uk  ^  V\  11*  iN»  ^)  IJ  Morgan  ▼.  Parry,  4  W.  B. 
♦.vk  \T  V\  K  W4.  It  is  the  duty  of  the  roter,  as  well  as 
sH  ib«  »«4II^  o)ofk,  to  see  that  the  ballot-paper  hss 
*L\ifcSasaark.  lu  Pickering  t.  Jamt$,  21  W.  B. 
r^ rT  » l\  P*  489.  at  p.  601,  BoTflU  O.J.,  says: 
^  tfkA«iikSv  Ift  oast  on  the  toter  of  showing  tho  mark." 

kI»tr^jN»    rt»««k   0*  •   »ot.    which    waa    tMidend 
ITVk*  wMM*  MlUut    booth,   holding  that  it    waa 

It  MmTm  **  iMkM  ■»*  OB  the  faco  ol  tb.  baUot- 
«l.«ir«  «ai  »*  VM^mwtj  for  th.  officer  to  look  at  the 

cVS    l»  Wolw,  tb««tote,that  tha  mark  on  the 


wb«ii 

is  oxproisly 
on  tbo  book  to  ho 
body  of  tbo  Aot,  and  Ml 
mloo.  It  is,  tbsvefoie, 
Woodmmrd  r.  AirsoiM,  L.  B.  10  C.  P»1 
Di»  178.  Tbo  IM  tbnt  oootta  2 1 
boltot^papor  witbont  Ibo  ofldal 
▼old*  bal  QMbso  no  rimHav  profialon  Ids  1 
papor  witbont  ibo  olBaial  mark  upon  fb  i 
doslfo*  Tbo  maEim  Saoprtosk  umim  ed  e 
can  seldom  ho  appliod  in  ibi  bioodcsf 
Arohipeljigo  Co,  t^  Ay.)  Bvooa'i 
p.  608.  Tho  things  expressed  in  ibo  i 
ozhanstlTe.  Bootion  13  shows  that  a  ^ 
Talidated  by  a  disregard  of  the  geneisl  { 
Act.  Tbo  pifneiplo  olatod  in  Woodmtrii 
that,  if  tho  requiremonts  of  the  Act  ani 
fulfilled,  thexo  Is  no  enaotment  by  wbioh  i 
oan  bo  treated  as  void|  applied  to  the  ] 
that  case,  but  does  not  apply  to  this.  ^ 
the  returning  officer  shall  **  indorse "  r^o 
baUot*paper  wbioh  ho  r^oots  as  invalid;  1 
not  permit  him  to  look  at  the  back  of  f 
must  decide  the  question  of  validity  before  t 
and  indoiosment  may  bo  ' 

papor.  Just  as  it  may  upon  tbo  iooe  of  a  bUl4 
Ex  parte  Take.  37  L.  J.  Bboy.  9;  BOUf 
Act,  188^1  s.  32 1  Bjlos  on  BUls,  p.  15S. 

Guilg,  Q.C^  and  A.  T.  Lawrmm,  for  thsj 
—It  is  not  to  bo  pvosnmod  that,  wbsis  (' 
has  oonforred  tho  franobiao  nponiotsnbttf 
render  their  Totos  void  in  any 
specially  onaoted  that  failure  to  oompl;  ^ 
profiaions  should  hafo  that  ofTect 
Ballot  Aot,  35  ft  36  Yiot.  a  33,      , 
three  things  shall  render  a  Tote  void,  bat  I 
on  behalf  of  tho  petitioner  seeks  to 
namely,  the  absence  of  an  official  msik  i 
of  a  ballot-paper.    The  oection  makeith«4 
on  the  back  of  the  paper  tho  essentisl  i 
must  be  looked  at  as  the  papor  comes  cot  i 
box.    The  returning  officer  is  bound  to  «^ 
baUot-pi4^r  does  or  does  not  comply  vitt] 
He  must,  therefore,  see  that  there  is  sn « 
the  back.    The  returning  ofBoer  ii  the  i 
Tolidity  of  a  vote,  and  there  is  nothhig  | 
forbid  his  looking  at  tho  back  of 
Bnle  34  provides  for  tho  numbers  only  i 
and  there  is  nothing  in  section  4  wMl 
ballot-papers  aro  to  be  kept  with  their  f  ^ 
The  word  '*  indorse  *'  must  be  taken  in  itia 
it  is  not  likely  that  an  indorsement  wooU  I 
tho  face  of  tho  ballot-paper  where  it  mighU 
the  mark  of  the  Toter.    Seotion  2  ] 
ditions  as  essential  to  a  good  vofb,  i 
by  implication,  that  votes  which  complj  i 
ditions  shaU  booonnted.   ThodirseCloBsfwV 
of  tho  voter  given  in  tbo  second  lohiiibd 
tho  provisions  of  section  2,  and  spsci^tJ*^ 
things  as  those  wbioh  will  rondor  a  voU  wiM 
of  an  official  maik  upon  tbo  fteo  of  a  NT 
not  one  of  those  three  tilings.    Tbsis  hi 
the  voter  to  see  that  there  is  anoffidsii 
of  tbo  paper,  and  tho  provision  that  ho  i 
official  mark  to  tho  presiding  offloer  ii  Ii 
Totor'a  protection.    It  cannot  bo  Inswtaii 
precedent  to  the  validity  of  the  fots, fart 
tion  entirely  for  tho  returning  oAmt,  i 
which  the  presiding  officer  has  notbisg  M 
Wigtown  case,  2  0*M.  k  H.  216,  at  p.  210, 1 
expressed  an  opinion  that  tho  only  ^'^j"  ^ 
voter  is  to  sea  that  tho  ballot*pspsr  hai.ttK 
on  tbo  book.    [Hm^  von  ttopfrf] 
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HlOK  Ooviv. 


i«a41UssBw,  JJ.)  WM  Mlmtd  bjr 

•Jilt  only  queftfon  for  our  didilcNi  it 

to  the  mdUUtj  of  a  vote  f Imb 

kiet,  mSi  lor  o  omdiaate  for  oloetioB 

nt.  tha*  the  bellot*poper  on  whioh 

IiImU  be  ouurked  on  both  iMee  with  an 

Ipmoiibdl  by  aeetton  1  of  that  Aot,  or 

,  10  far  aa  the  Talidity  of  the  vole 

of  the  ballot-paper   it  eo 


[  «f  ihhi  elaoeen  pelltioa  before  Tleld 

^  km  than  97S  imtea  were  objeoted  to 

^«i  other  on  the  gromd  that  the  ballot. 

I  were  ftven,  tbengh  4nlj 

^tMk,  hate  no  offloial  mark  on  the  faee. 

I  we  overroled  by  the  learned  eleetion 

V,  granted  a  ease  fbr  the  opinion  of 

I  oight  to  be  stated  that»  this  being  a 

^j  one  eovnaei  bad  a  right  to  be  heud* 

^iwyeiosptional  oiroumstances,  and  as  a 

I  indalgenoe,  that  the  eoort  heard  two 


i  at  the  oonelnsion  that  the  Jndgment 
\  Jodgss  is  right,  and  that  the  totes  are 
the  eonstrnotion  to  be  put  upon 
in  the  Ballot  Aot,  it  should  be 
I  BO  snaetment  oontained  in  it  affects 
I  ihe  Aet  relatee  to  prooednre  alone.    The 
i  siaotly  ae  it  did  before  that  4ot  was 
kneielj  diiaota  the  mode  in  whioh  the 
t  the  maiB  objeot  of  it  bebig  to  insure, 


f  the  provisions  oontained  in  the  body  of 
also  be  had  to  the  sehednles 
I  iqIm  for  parliamentary  eleotlons,  forms 
1  diraetfolis  for  the  gnidanoe  of  votersi 
^lo(  the  Aet,  it  is  ezprsssly  enacted  that 
^1»  this  Aet,  and  the  notes  thereto  and 
mhaU  be  oonstrnsd  and  have  effect  as 

(to  the  9nd  section,  which  prescribes 
the  ballot  is  to  be  taken,  it  will  be 
i»e  a  clear  understanding  of  the  officers 
B  duties  imposed  upon  them  respectively, 
7}  &c.,  to  be  provided  for  the  conduct 
7  election.  In  the  first  place,  the  duty 
!<dlt  to  the  event  of  more  candidates  being 
B  there  are  vacancies  to  be  filled  up,  is  by 
} ))  oait  upon  the  returning  officer,  and  he 
^  poll  in  the  manner  preecribed  by  the 
*  18  be  ii  to  provide  a  sufficient  number  of 
By  rule  16  each  polling  station  is  to 
ooDBpartments  in  "  which  the  voters 
^votei  acreened  from  observation."  By 
K  with  rule  20,  the  returning  officer  is 
[Mer  alia,  ballot-boxes,  ballot-papers, 
&ta--descHbed  in  the  rule  as  *'  instru- 
ng  thereon"  (that  is  on  the  ballot- 
[^dal  mark  '*  (hereafter  referred  to)— 
"  ^  of  voters,  and  materials  for  voters 
5-pspers. 

M  provided  he  shall  appoint  a  presiding 
|t  at  each  polling  station,  and  by  section 
ri!?  ^PP^^i^t  and  pay  such  officers  as  may 
Max  dtectually  conducting  the  election. 
^  a&d  the  2l8t  rule  impose  upon  the 
t  the  duty  to  keep  order  at  hia  station. 

^  i&veito  the  presiding  officer  with  the 
^^•rstQniing  officer  in  matters  relating 
^^hs  laoM  section  vests  in  him,  and  any 
'^  ^7  the  returning  officer  to  attend  a 
^Ptvcittssk  theqasstionsand  adrntaietar 


the  Qa«b  aaibofiiaa  by  Im  to  b«  Mked  of  and  ndn^Qls. 
lersd  to  votiii. 

Bole  50  ptovidsi  that  the  presiding  oifioer  nay  do, 
by  the  olerks  appointed  (t.e.,  by  the  returning  olBeer) 
to  assist  him,  any  aot  whioh  he  is  required  or  authori«ad 
to  do  at  a  polling  station  eioept  ofder  the  arrest,  «cela« 
sion.  Of  ejeotlon  of  any  pereoii  from  the  polling  station, 
Witb  this  mMhiaery  provided  and  these  offiow  appointed 
and  In  attendanoe,  let  ns  now  see  how  a  voter  on  Uie 
register  entitled  to  leoord.bie  vote  Is  to  piooeed,    A 
voter  can  only  record  his  vote  upon  a  ballot-paper  pro« 
vidad  for  bin  by  th«  returning  offloer  and  handed  to 
bim  in  the  polling  station.    Tbe  fom  of  eooh  ballot* 
paper  is  preeoribed  by  tbe  Sod  sohednle  to  tbe  Aet,    It 
Is  to  be  attached  to  a  qoonterfolL    !nia  front  or  face  of 
the  ballot-paper  nnst  oontain  a  list  of  the  candidates, 
showing  their  namti  and  descriptions  and   aitaiiged 
alphabetioally  in  tbe  ordff  of  tbeii  somamM  (seotioa  S 
and  rule  Sa),    On  each  ballot-paper  a  number  is  to  be 
printed  on  the  back,  and  each  oonnterfoil  is  to  have  a 
corresponding  number  printed  on  the  face  (section  3), 
The  first  step  for  a  voter  to  take  is  to  apply  at  his 
polling  station  for  a  ballot*paper*— tbii  is  equivalent  to 
tendering  his  vote  (eeeiion  15),    Before  be  is  entitled  to 
have  a  baliotfpaper  furnished  to  him,  the  voter  claiming 
must  give  his  name  and  description  to  tbe  presiding 
officer  or  some  clerk  appointed  by  tbe  returning  <^oer 
for  that  purpose,  and  thereupon  such  presiding  ofAoer 
or  clerk  ought  to  tnm  to  the  register  of  voters,  and,  if 
he  finds  the  name  of  the  voter  in  such  register,  his 
duty  is  to  call  out  the  number,  name,  and  deswription  of 
such  voter  as  stated  in  the  register  (rule  24),  so  that  all 
present  nay  know  that  the  person  behag  or  daiodng  to 
be  tbe  individual  so  named  has  applisd  for,  and  is  about 
to  reoeive,  a.  ballot-paper.    This  really  gives  no  more 
Information  to  anybody  than  that  A*  B.  or  0.  JD«,  or 
somebody  claiming  to  be  A.  B«  or  0.  D.,  and  numbered 
so«and-so  in  the  register,  Is  about  to  vote.    Tt  calls 
attention  to  tbe  parson  of  tbe  individual  who  olaiais  to 
vote  in  that  name  and  gives  facility  for  proof  in  case  of 
alleged   personation.     The    register   number   of    the 
cleiming  voter  is  (hen  to  be  marked  by  tbe  offloer  or 
dark  on  the  counterfoil.    This  being  done,  no  difficulty 
(except  in  cases  of  personation  where  identity  is  dls<« 
puted)  can  afterwards  arise  in  tracing  each  ballot«paper 
to  the  voter  to  whom  it  is  delivered,  for  the  number  on 
the  back  of  the  ballot-paper  would  enable  reference  to 
be  made  to  the  counterifoil  from  whioh  it  was  t3rn» 
while  the  register  number  marked  on  tbe  face  of  the 
counterfoil  would  enable  reference  to  be  made  to  the 
register  itself,  where  the  name,  Ac,  of  the  voter  would 
be  found.    Before^  however,  a  ballot-paper  Is  delivered 
to  an  intending  voter,  it  is  required  by  section  9  and 
rule  24  that,  immediately  before  it  is  deliverod  to  the 
elector,  it  shall  be  marked  on  both  sides  with  the  offtoial 
mark^  either  stamped  or  perforated. 

T^e  duty  so  to  mark  or  to  see  that  each  ballot->paper 
is  so  marked  before  it  is  delivered  to  the  voter  clearly 
lies  on  the  presiding  officer  or  derk  appointed  for  that 
purpose:  Fickering w.  JatMB^ 

The  voter  has  no  such  obligation  east  upon  him,  he  is 
only  required  by  section  2  to  show  the  official  mark  on 
the  back  to  the  presiding  officer  before  he  pnts  it  in  the 
box.  Bule  26  requires  that,  on  the  rsoeipt  of  the  ballot- 
paper,  the  voter  shall  go  into  one  of  the  compartments 
and  there  mark  his  paper  and  fold  it  up  so  as  to  conceal 
his  vote,  and  then  put  his  ballot-paper  so  folded  up  into 
the  ballot-box,  and  quit  the  polling  station.  Section  2 
of  the  Act,  however,  requires  that  the  voter  shall  place 
his  ballot-paper  in  the  presence  of  the  presiding  officer, 
*' after  having  shown  to  him  the  official  mark  at  the 
back.'' 

What  this  official  mark  is  to  be  is  dearly  within  the 
discretion  of  the  returning  oifioer ;  but  it  iM  clear  that 
the  Legislature  intended  it  should  be  a  seorat  mathv  ion 
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Ik  bi  TmwiBiniT  Zubonmt 


GlovoMton  in  vblob  Aoktn  wai  the  _ 
Howard  the  re«pondent,  the  Talidity  of  oertein  Mlot- 
papers  was  oballeDged,  and  Jadfment  poafcponad  unfcU  a 
decision  had  been  obtained  upon  the  question. 

The  retaminir  ofQoer  had,  at  the  eoanting  of  the 
poll,  allowed  884  ballot-papen  for  the  vaspondent  and 
forty-nine  for  the  petitioner,  which  bad  ba!m  dsliferad 
to  the  voters  hj  the  presiding  ofBeers  vithoat  baTing 
upon  their  face  the  ofaoial  mark  required  hj  aaotion  % 
of  the  Ballot  Act.  The  decision  of  the  returning  officer 
was  affirmed  by  the  election  Judges ;  but,  on  the  appli- 
cation of  the  petitioner,  thej  consented  to  state  a  case 
for  the  opinion  of  the  Queen's  Bench  DiTisioUt  The 
question  for  the  opinion  of  the  court  was  whethec  this 
decision  was  correct, 

OMyt  Q.O^t  and  A,  T,  Lawrmetf  for  tho  lespoadent. 
-•-Tbe  respondent  did  not  consent  to  thiscase  beingstated. 
The  Judgee  gave  their  decision,  and  then  stated  the  aase  at 
the  petitioner's  request  It  their  decision  should  «ow  bo 
rerersed,  a  further  inquiry  would  be  necessary }  but,  as 
the  parties  are  now  here.  It  will  ba  more  conTcatent  to 
have  the  case  argued  at  once  than  postponad  nntil  after 
Judgment  has  been  delifered  in  the  petilioii. 

Lord  CoLXBiDGK,  O.J. — As  the  petitioner  presses  for  the 
argumept  of  this  case,  and  it  is  not  opposed  by  the 
other  »tde,  we  will  hear  It ;  but  we  must  not  be  taken  to 
decide  that  the  learned  judges  who  try  an  election 
petition  should  reserve  for  this  court  diffloult  questions 
which  may  arise  at  the  hearing.  The  course  which  we 
now  adopt  must  not  be  taken  as  a  praoadenl. 

MaUhwf$,  Q.C.,  and  Sir&wt,  for  the  petltloaer.— 
The  question  raised  for  the  decision  of  this  court  turns 
upon  the  oonstmetion  of  sectloa  8  of  the  Ballot  Act, 
1878.  The  material  words  are  :<—'*  Each  ballot-paper 
shall  have  a  number  printed  on  the  back,  and  shall  have 
attached  a  counterfoil  with  the  same  number  printed  on 
the  face.  At  the  lime  of  voting  tfa^  ballot-paper  shall  be 
marked  on  both  sides  with  an  official  mark,  and  delivered 
to  the  voter  within  the  polling  station.  .  .  •  Any 
ballot-paper  which  has  not  on  its  back  tbe  official 
mark  .  •  .  shall  be  void  and  not  counted."  The 
ballot-papers  which  are  challenged  In  this  case  had  the 
official  mark  only  on  the  back.  If  they  five  to  be 
deemed  valid  the  words  **on  both  sidM"  muat  be 
ignored.  The  words  "  shall  be  marked  "  are  imperative : 
Hunt  V.  Wimbledon  Local  Board,  87  W.  R.  183,  4  0.  P. 
D.  48 ;  Toung  v.  Mayor  of  Lmminyicn,  81  W.  B.  M5, 
8  App.  Gas.  517.  They  are  placed  In  a  statute  con- 
ferring a  franchise,  which  must,  therefore,  be  oonstrued 
strictly  :  Liverpool  Borough  Bank  v.  Turner ^  6  W.  B. 
892,  8  De  G.  F.  &  J.  508,  30  L.  J.  Oh.  379 ;  City  of 
London  ▼.  Vanacre,  5  Mod.  438,  18  Mod.  870 ;  Eaetern 
Archipelago  Co.  v.  Reg,^  8  W.  B.  77,  8  E.  &  B.  h^tl  ; 
Gomyns's  Digest,  Tit.  Franchise,  F.  80,  81.  The  woid 
**  shall  "  is  always  held  to  be  mandatory,  except  wlieu 
the  Acts  enjoined  are  merely  ministeriid:  Wanhlt/n  . 
Wooltit,  4  0.  B.  86;  BrumfiU  v.  Bremner,  9  W.  i. 
144,  9  0.  B.  (N.  8.)  1 ;  Morgan  v.  Parry,  4  W.  K, 
886,  17  C.  B.  334.  It  is  the  duty  of  the  voter,  as  well  a# 
of  tbe  polling  clerk,  to  see  that  the  ballot-paper  h 
the  official  mark.  In  Pickering  v.  Jame$,  21  W. 
786,  L.  B.  8  0.  P.  489,  at  p.  501,  BoviU,  O.J.,  say 
**  The  duty  Is  oast  ou  the  voter  of  showing  the  mark 
In  the  Oldham  ease,  1  O'M.  ft  H.  151,  Blec 
bum,  J.,  struck  off  a  vote  which  was  tender 
at  the  wrong  polling  booth,  holding  that  it  ^ 
the  voter's  fault  as  well  as  the  polling  clerk 
If  there  is  no  official  mark  on  the  face  of  the  balk 
paper,  it  will  be  uecescary  for  the  officer  to  look  at  t  i 
back  of  tbe  p^per,  which  would  violate  the  eeerecj  o 
the  ballot:  Stowe  v.  JoWffe,  2U  W.  R.  946,  L.  K.  ; 
0.  P.  446.  It  is  clear,  therefore,  that  the  mark  en  t^ 
face  of  the  paper  is  materiaL  Tha  mark  om  tbt  bscl 
Is  to  be  teen  when  the  vota  ,\§  given  \  that  on  tbe  fac 


wb«ii    tba  vwfeo  k  «matad.     TIm 
Is  azprcisly    waned  agai 
on  tba   back  to  ha  seen.     TUa 
body  of  tba  Act,  aad  Mt  •  mei 
rules.     It   1%    thavafoie,   i 
Wwfdweird  t,  Barmm»t  Ii.  B*  10  CLJ 
Dig.  178.     Tbo  faot  that  aaalk 
baltot-ptper  wUhoat  tba  afMal 
void*  bnt  makea  »o  aimllav  proflsi 
papar  without  tba  attcM  marie  upas  I 
dttsiva.    Tbe  maxim  JSa^MfctAi  uwim  i 
can  seldon  be  applied  In  its  ~ 
Ar^ipdjgo  Co,  v,    J^i    Baoon 
p.  606.    The  things  ezpresoed  in 
ezhauatlve.    Section  13  ahows  tba 
validated  by  a  disregard  of  the  gene 
Aet.    The  pfindple  atatad  In   Woodn 
that,  if  the  requirements  of  the  Act 
fulfilled,  there  is  no  enactment  by  whid 
can  be  treated  aa  void,  applied  to  th 
that  case,  but  doee  not  apply  to  this. 
the  returning  officer  shall  *'  indor> 
lM41ot*papeff  which  ha  rejects  as  ' 
not  permit  him  to  look  at  the   \ 
must  decide  the  queetlou  of  Ta' 
and  indoraement  may  be  n^ 
paper.  Just  as  it  may  upon  t^ 
Ex  parte  Tales,  87  L.  J 
Act,  188:^,  s.  38  i  Byles 
QuUy.  Q.C^titxdA. 
—It  Is  not  to  be  pre 
has  aonfened  the  f 
render  their  vote? 
specially  enacted 
provisions  shnn' 
Ballot  Act,  3' 
three  things 
on  behalf 
namely,  t! 
of  a  ball 
on  the  ? 
mast  \ 
box. 
ball 
He 
th. 
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t  should  coQimeiioe 
lion  of  the  works 
id  possession  being 
ih  those  stipulations, 
n  as  the  works  were 
let  of  Harcb,  1885  ; 
of  the  essence  of  the 

.e  lessees,  and  the  lease 

da  sent  in  their  bill  of 

js  difided  into  two  parts, 

oets  of  the  agreement  for 

'  he  costs  of  the  lease  itself. 

..ng   master   held,  on   the 

W.  R.  553,  29  Oh.  D.  608, 

be  preparation  of  the  agree- 

.iQrmed  by  Pearson,  J.,  on  the 

ition  of  the    agreement  was 

the  lease/ 'just as  the  negotia- 

^  '^immonds  appealed. 

Alexander,  for  the  appellants, — In 

eut  for  the  lease  contained  certain 

leference  to  repairs  which  wete  not 

A«)a8e,  and  is,  therefore,  separate  from 

appellants  are,  therefore,  entitled  to 

y  for  this  under  dause  2  (c)  of  the 

il  as  being  *'  other  business,  the  remunera- 

is  not  hereinbefore,  or  in  schedule  1 

Scribed.    .     •    ."   The  language  of  the  head-* 

dale  1,  part  2,  is  in  oar  favour.    This  case 

aidhable  from  In  re  Fidd,  as  in  that  case  there 

agreement  for  a  lease ;  there  were  only  negotia* 


tered  into 

for  a  lease 

0  city  of 

ired    by 

for  the 

Hy  that 

Mid  be 

•ment 

d,  on 

ions 

the 

'er- 

nd 


urthmore  Lawrence^  for  the  respondents,  contended 
.L  the  case  was  entirely  covered  by  the  decision  in  In 
.8  MHtld,  It  could  ncTcr  be  contended  that  a  solicitor 
was  entitled  to  charge  the  scale  fee  of  £7  10s.  per  cent, 
on  the  rental,  or,  if  there  was  a  premium,  on  the  premium 
for  merely  oopjring  out  a  form  of  lease  contained  in  the 
schedule  to  the  agreement  for  the  lease. 

GoTTOK,  LJ. — ^Thifl  is  an  appeal  from  a  decision  of 
Pearson,  J.,  refusing  to  discharge  an  order  of  the 
taxing  master.  The  question  turns  upon  the  construc- 
tion of  clause  2  of  the  General  Order  of  August,  1882, 
made  in  pursuance  of  the  Hclidtors'  Bemuneration  Act, 
1881.  The  facts  of  the  present  case  are  as  follows. 
[His  lordship  stated  them  and  continued : — ]  In  the 
bill  of  costs  carried  in  separate  charges  were  made  for 
the  agreement  for  the  lease  and  for  the  lease.  On  the 
taxation  the  taxing  master  held  that  the  charges  in 
respect  of  the  agreement  for  the  lease  jwere  covered  by 
the  ad  vcUorem  fee  charged  in  respect  of  the  lease. 
Upon  that  point  I  think  the  taxing  master  was  right. 
We  have  had  a  similar  point  before  us  in  In  re  Fidd, 

But  it  was  contended  that  the  agreement  in  the 
present  case  was  a  separate  and  an  independent  one, 
and  that  it  ought  to  be  paid  for  under  clause  2  (c.)  as 
business  the  remuneration  for  which  was  not  prescribed 
by  the  former  part  of  clause  2  or  by  part  2  of  schedule 
1.  It  was  said  that  part  2  related  only  to  leasee  and 
agreements  which  were  intended  to  operate  as  such.  I 
agree  that  the  heading  of  part  2  refers  to  an  actual 
lease  or  an  agreement  on  which  the  parties  intended  to 
rely  instead  of  a  lease.  But  that  does  not  settle  the 
present  question,  for  clause  2  says  that  the  remuneration 
of  a  solicitor  in  respect  of  business  '*  connected  with  " 
a  lease  *'  is  to  be  regulated  as  follows :— '*  It  is  true 
that  part  2  of  schedule  1  only  refers  to  ''leases  or 
agreements  for  leases,"  but,  though  the  remuneration  is 
fixed  with  reference  to  the  amount  of  the  rent,  yet  the 
payment  for  all  business  connected  with  the  lease  is 
provided  for  by  an  ad  valorem  fee  upon  the  amount  of 

35 


612 


THB  WEEELT  BEPORTEB. 


Umnn^um.]    Yd.  IS 
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ral«  SO  requires  tiist  the  xetuniing  offloer  ahall  keep  it 
•eorety  and  that  an  interval  of  not  less  than  seven  years 
shall  intervene  b«fore  it  is  again  nsed  for  the  same 
purpose. 

The  objeot  being  to  keep  the  oiBeial  marie  a  profound 
seorety  there  being  no  provision  for  making  it  known 
even  to  the  voter  himself,  it  is  a  little  extraordinary  that 
the  voter  should  be  required  so  to  fold  his  ba]lot*paper 
as  to  expose  that  mark  on  the  back  of  the  paper,  and  to 
show  it  to  the  presiding  offloer.  Yet  this  is  direeted  by 
section  2  of  the  Aot,  and  the  second  paragraph  of  that 
section  makes  void  any  vote  recorded  on  a  ballot-paper 
which  has  not  on  its  back  the  official  mark. 

Now  it  is  dear  tiiat  the  votes  under  discussion  in  this 
case  do  not  fall  within  this  objection,  for  the  ballot* 
papers  have  on  their  backs  the  olBoial  marir. 

Mr.  Matthews,  however,  veiy  strenuously  contended 
that  it  was  equally  essential  that  the  oifldal  marik  should 
appear  upon  the  face  of  the  paper,  and  he  insisted  that 
the  only  inspection  of  the  back  of  the  ballot-paper  per- 
mitted by  law  was  the  inspection  of  the  official  maik 
required  to  be  shown  to  the  presiding  officer  immediately 
before  its  being  placed  in  the  ballot-box,  and  that  any 
inspection  of  or  reference  to  tiie  back  of  the  paper  after 
once  it  was  deposited  in  the  box  was  contrary  to  the 
provisions  and  spirit  of  the  Act,  for  that,  to  refer  to  the 
back,  would  practically  be  to  enable  the  party  so  inspect- 
ing to  gain  knowledge  of  the  number  of  the  oounterfoO, 
and  vrith  that  Knowledge  to  ascertain  the  register 
number  and  name  of  the  voter ;  and,  following  out  this 
argument^  he  urged  that,  after  the  deposit  in  the  box,  the 
facb  alone  could  be  inspected,  and,  therefore,  it  was 
essential  that  the  official  maik  should  there  appear  to 
establish  the  authenticity  of  the  paper  and  its  identity 
with  that  delivered  out  to  the  voter,  which  was  the  sole 
object  of  the  Legislature  in  requiring  an  official  mark  to 
be  placed  on  the  paper.  We  are  unable  to  take  this 
view  of  the  case.  As  a  matter  of  fact  it  would  be  prac- 
tically impossible  for  the  returning  officer  to  fulfil  the 
duty  imposed  on  him  by  section  S  after  the  close  of  the 
poll  without  having  inspection  of  the  backs  of  the  ballot- 
papers.  They  are  required  to  be  put  into  the  box  folded 
so  as  to  conceal  the  vote  and  to  expose  the  official  mark 
on  the  back*  In  the  box,  therefore,  the  backs  alone  are 
exposed. 

By  rule  84,  before  the  returning  officer  proceeds  to 
count  the  votes  in  the  presence  of  the  agents  of  the 
candidates,  he  is  required  to  open  each  bidlot-box  and 
take  out  the  papers  therein,  count  the  numbers  thereof, 
and  mix  the  whole  uf  the  papers  together.  To  do  this 
he  and  the  agents  must  of  necessity  see  the  papers 
folded,  with  only  the  backs  exposed,  as  they  were  placed 
in  the  box.  It  is  true  that  from  such  an  inspection  it 
is  to  the  last  degree  improbable  that  any  useful  in- 
formation could  be  obtained.  Then,  again,  the  result 
of  the  poll  is  to  be  ascertained  by  counting  the  votes 
given  to  each  candidates  (section  2).  Role  34  requires 
the  returning  offloer,  while  counting  and  recording  the 
number  of  ballot-papers  and  counting  the  votes,  to 
keep  the  ballot-papers  with  their  faces  upwarde,  and 
take  all  proper  precautions  for  preventing  any  person 
from  seeing  the  numbers  printed  on  the  backs  of  such 
papers.  Now,  in  order  to  falfll  the  requirements  of 
this  rule,  it  is  absolutely  necessary  that  the  folded 
papers  should  be  opened  in  order  to  expose  their  faces, 
aud,  in  opening  them»  it  is  impossible  to  avoid  seeing 
the  backs.  Moreover,  the  rule  does  not  say,  nor  does 
any  section  in  the  Act,  tbi»t  the  returning  officer  or  the 
agents  shall  not  see  the  backs.  It  rather  assumes  that 
they  must  and  will  see  the  backs  of  the  papers,  and 
enjoins  upon  the  returning  offleer  the  duty  to  take  all 
proper  precautions  to  prevent  the  numbers  being  seen. 
There  is  still  another  matter  to  be  noticed,  which  appears 
conclusively  to  show  that  the  returning  offleer  has  not 
only  the  ^ht^  but  that  the  duty  is  cast  upon  bhn,  to 


examine  both   aides  of  the 
declares  the  result  of  the  pdlL    It  is'hb  i 
the  votes,  and  the   second   paiagiaph  of] 
expressly  enacts  that  he  ahall  not  aoimt(ti 
ballot-paper  iMch  baa  not  on  its  ' 
mark,  and  that  a  ballot-papar  open  ts 
ahall  be  void.    In  determining  whethsi  a  1 
is   void  or  ought  not  to  be 
officer  acts  Judidally»  and  hia  deeisioa  isj 
seot&m  2  to  be  flnalf  anbjeet  only  to  i 
questioning  the  eleotioa  or  mtnni*    Bami 
ing  offioer  discharge  hia  duty  and  shaj 
respecting  an   objeetion   d 
which  is  alleged  to  eodat  on,  or  be  ( 
back  of  the  ballot-paper,  wtthont  i 
of  the  paper  f    To  us  the  question 
itself.    Lastiy,  by  rule  86,  tiie 
required  to  indorse  <*zeJeoted"  on  anj  1 
may  reject  as  invalid.    Mr.  Stroud 
that  this  rule  does  not  meaa  timt  the  i 
ahaU  be  written  on  the  beck,  but  on  thi^ 
paper.    If  this  is  to  be  the  nseanbg  of  tbs< 
can  say  is  that  the  Lsgialatnvs 
fortunate  word  to  express  its  intentJcn,  i 
Walker'a  and  Webster's  dietionaries  tiis  i 
verb,  *'  to  indone,"  U  defined  **  to  writs  ( 
This  is  the  eonatmetion  weplaeeoatbsi 
rule  36.    It  follows  thati  in  order  to  i 
paper,  the  returning  offioer  moat  aee  the  I 

It  is  not  necessary  for  the  dedsian  of  I 
case  for  us  to  determine  whether  or  net  it  i 
of  the  presiding  offioer  to  look  at  the  1 
voter  and  see  that  it  fai  maAnd  with  tiis  < 
before  it  is  plsced  in  the  box;  nor  whatc 
pursue  if  a  voter  attempted  to  put  in  the  1 
voting«paper  which  ia  obviously  withoottti 
This  is  a  matter  upon  which  the  jndgsi  oflT 
Common  Flees   were  equally  divided  iaj 
Pieharing  v.  JcrniM,  Bovill,  0.  J., 
talning  tiie  opinion  that  no  anoh  du^  i»* 
presiding  ofltoer,  Keating  and  Brett,  Jl%j 
the  opposite  view.     We  think  it  right,  f 
that  we  adopt  the  latter  view,  which  < 
accordance  with  what  seems  to  have  hernj 
of  the  Legislature.    Why  a  voter  shooM  I 
show  the  official  mark  at  the  back  of  hkv 
the  presiding  ofioer,  if  that  officer  was  i 
at  i^  or  to  take  any  action  in  the  event  c 
the  voter  had  either  mistaken  the 
deavouring  to  pslm  ofi  a  spurious  mark, 
to  imagine.    On  the  other  hand,  if  the  | 
having  the  duty  cast  upon  him  to  sse  tfast  < 
properly  marked  before  it  enters  the  bo^ 
presentment  by  the  votery  that,  insdvaftm 
paper  has  been  delivered,  but  without  tks^i 
he  can  at  once  rectify  the  inadvertence  t  * 
loss  of  an  honest  vote  by  informing  the  i 
slon,  cancelling  the  unstamped  paper  (of  s 
satisfied  it  is,  in  fact,  the  genuine  paper  i 
to  the  voter),  and  delivering  out  to  busj 
duly  stamped,  upon  which  he  may  < "  '' 
vote.     Whether,  if  the  voter  insists  apos  s  I 
which  the  presiding  officer  thinks  is  roid  f 
official  stamp,  being  deposited  in  the  box,  i 
offioer  has  a  right  to  refuse  to  allow  it  tsM 
is  a  question  open  to  grave  argumeot;  fvr 
offioer  alone  is   appointed  to   decide  Mi| 
validity  of  any  ballot-paper,  and  it  may  Ml 
irregular,  the  presiding  officer  is  >»"^* 
leaving  it  to  the  returning  offlcsr  <«5*^ 
decide  whether  it  ought  to  be  reJsM  r 
dealt    with.     Upon  thia  point,  fl»«lBi%l 
from  offering  any  opinion.    In  this  esss  ttM 
not  whether  the  presiding  offlcsr,  y^^^| 
conduct  of  the  olectioa  was  intern**  »'*■ 
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plKfaaiged  the  duty  oast  npon  than,  but  whether, 
II  iifflrtf  of  the  omiflBioii  to  stamp  the  ballot- 
|a  the  Isoes  (the  marks  on  the  baok  being 
i^giilarX  the  Toteis  haTO  lost  their  votes. 
o|rfnioa  they  have  not.  Thej  have,  in  oar 
~  with  OTery  requirement  of  the  statute 
and  hafo  striotly  followed  the  directions 
luchednle  S  for  their  guidance. 

tiiiSy  to  hold  that  their  Totes  are  void  bj 
H  omission  not  pointed  out  as  material  either 
ilileo,  and  direction!,  would  be  to  hold  that 
inlet,  and  directions  were  bat  false,  mis* 
HHtotheobeerranoe  of  the  obligations  en- 
nr;  this  we  are  not  prepared  to  do.  If  the 
tad  intended  that  the  absence  of  the  official 
lbs  face  of  the  ballot-paper  should  aroid  the 
■poodhle  to  suppose  that,  in  declaring  in  the 
what  Totes  shall  be  Toid  and  not  counted, 
oonflned  itaelt  to  the  absence  of  the  mark 
It  would  be  difficult  to  suggest  a  case  to 
so  often  quoted  during  the  argument, 
fowiuueff  exc2tinoattortiis,"  could  be  more 
~  fittingly  applied, 
leaaons  we  have  given  we  adjudge  the  votes 
and  affirm  the  decision  of  the  election  judges, 
noit  be  paid  by  the  petitioner. 

aeeordingly  ;  leave  to  appeal  refuaed. 

ifor  the  petitioner,  Doyh  Jt  Som,  for  Taynton^ 

u  for  the  respondent,  Meredith,   Boberti,  A 
Qwynn  &  Owynn^  Bristol. 


Coutt  ot  AyyiaU 

LBiv.  May  26. 

ii  re  EicAiriTXL  &  SDOioin)8.  (a.) 

""Taxation — Charge  for   agreement  for  leaee 
'  hy  leaee — Solicitors*  Remuneration  Ad^ 
I  A  45  Vidf.  c.  44),  $».  2,  i^Oeneral  Order, 
1882,  dauiee  2  (b.)  and  (c.) ;  Schedule  1, 

■If  of  charget  in  respect  of  Uaeee  preecribed  in 
1>  parf  2,  to  the  General  Order  under  the 
'  Bimuneration  Act,  18S1,  includes  charges  for 
^fwatntfor  a  lease,  and  a  solicitor  is  not  en- 
tty  fsOf  a  payment  for  such  an  agreement. 
^  of  Pearson,  J.,  affirmed, 

htm  a  decision  of  Pearson,  J. 
Mmber,  18B4,  A.  H.  Beddington  entered  into 
Imm  with  Messrs.  Benuhe  ft  Somberg  for  a  lease 
tfootain  officee  in  Lime- street,  in  the  city  of 

ment  for  such  a  lease  was   prepared    by 
Ibaannel  k  Simmonds,   the  solicifors  for  the 
A  was  executed  in  January,  1885.     By  that 
'  it  was  provided  that  the  lease  should  be 
to  the  form  of  lease  annexed  to  the  agreement 
\  ^7  the  parties,  and  that  the  lessees  should,  on 
*•  fulfilling  and  performing  certain  stipulations 
^^tained  as  to  repairs  and  alterations  of  the 
premises,  accept  the  lease  and  execute  a  oounter- 
i that  the  leasees  should  pay  the  expenses  of,  and 
Puto,  the  preparing  and  executing  the  agree- 
P^  tbe  lease  and  counterpart,  but  that  the  obliga- 

^7W.  IvjicBY  GooX|  Esq.,  Barrister-at- 
Law. 


tions  of  the  lease  on  the  lessee's  part  should  commence 
only  from  the  date  of  the  completion  of  the  works 
stipulated  for  by  the  agreement  and  possession  being 
given  to  the  lessees  in  accordance  with  those  stipulations. 
Possession  vras  to  be  given  as  soon  as  the  works  were 
completed,  and  not  later  than  the  1st  of  March,  1885  ; 
and  in  this  respect  time  was  to  be  of  the  essence  of  the 
agreement. 

Possession  was  duly  given  to  the  lessees,  and  the  lease 
and  counterpart  were  executed. 

Messrs.  Emanuel  k  Simmonds  sent  in  their  bill  of 
costd  to  the  solicitor  of  the  lessees  divided  into  two  parts, 
the  first  part  containing  the  costs  of  the  agreement  for 
the  lease,  and  the  other  part  the  costs  of  the  lease  itself. 

On  the  taxation  the  taxing  master  held,  on  the 
authority  of  In  re  Field,  S3  W.  K.  553,  29  Ob.  D.  608, 
that  the  scale  fee  Included  the  preparation  of  the  agree- 
ment. Tlils  decision  was  affirmed  by  Pearson,  J.,  on  the 
ground  that  the  preparation  of  the  agreement  was 
'^  businees  connected  with  the  lease,"  just  as  the  negotia- 
tiona  were  in  In  re  FiM. 

Messrs.  Emanuel  ft  Simmonds  appealed. 

Charles,  Q.C.,  and  Alexander,  for  the  appellants. — In 
this  case  the  agreement  for  the  lease  contained  certain 
stipulations  with  reference  to  repairs  which  wete  not 
contained  in  the  lease,  and  is,  therefore,  separate  from 
the  lease.  The  appellants  are,  therefore,  entitled  to 
charge  separately  for  this  under  clause  2  (c)  of  the 
General  Order  as  being  *'  other  business,  the  remunera- 
tion of  which  is  not  hereinbefore,  or  in  schedule  1 
hereto,  prescribed.  .  .  ."  The  language  of  the  head- 
ing of  schedule  1,  part  2,  is  in  our  favour.  This  case 
is  distinguishable  from  In  re  Field,  as  in  that  case  there 
was  no  agreement  for  a  lease ;  there  were  only  negotia* 
tions. 

Northmore  Lawrence,  for  the  respondents,  contended 
that  the  case  was  entirely  covered  by  the  decision  in  In 
re  Field,  It  coukl  never  be  contended  that  a  solicitor 
was  entitled  to  charge  the  scale  fee  of  £7  10s.  per  cent, 
on  the  rental,  or,  if  there  was  a  premium,  on  the  premium 
for  merely  copying  out  a  form  of  lease  contained  in  the 
schedule  to  the  agreement  for  the  lease. 

OoTTON,  L.J. — ^Thifl  is  an  appeal  from  a  decision  of 
Pearson,  J.,  refusing  to  discharge  an  order  of  the 
taxing  master.  The  question  turns  upon  the  construc- 
tion of  clause  2  of  the  General  Order  of  August,  1882, 
made  in  pursuance  of  the  Solicitors'  Bemuneration  Act, 
1881.  The  facts  of  the  present  case  are  as  follows. 
[His  lordship  stated  them  and  continued : — ]  In  the 
bill  of  costs  carried  in  separate  charges  were  made  for 
the  agreement  for  the  lease  and  for  the  lease.  On  the 
taxation  the  taxing  master  held  that  the  charges  in 
respect  of  the  agreement  for  the  lease  Iwere  covered  by 
the  ad  vcdorem  tee  charged  in  respect  of  the  lease. 
Upon  that  point  I  think  the  taxing  master  was  right. 
We  have  had  a  similar  point  before  us  in  In  re  Field, 

But  it  was  contended  that  the  agreement  in  the 
present  case  was  a  separate  and  an  independent  one, 
and  that  it  ought  to  be  paid  for  under  clause  2  (c.)  as 
business  the  remuneration  for  which  was  not  prescribed 
by  the  former  part  of  clause  2  or  by  part  2  of  schedule 
1.  It  was  said  that  part  2  related  only  to  leases  and 
agreements  which  were  intended  to  operate  as  such.  I 
agree  that  the  heading  of  part  2  refers  to  an  actual 
lease  or  an  agreement  on  which  the  parties  intended  to 
rely  instead  of  a  lease.  But  that  does  not  settle  the 
present  question,  for  clause  2  says  that  the  remuneration 
of  a  solicitor  in  respect  of  business  '*  connected  with  " 
a  lease  **  is  to  be  regulated  as  follows :— "  It  is  true 
that  part  2  of  schedule  1  only  refers  to  ''leases  or 
agreements  for  leases,*'  but,  though  the  remuneration  is 
fixed  with  reference  to  the  amount  of  the  rent,  yet  the 
payment  for  all  business  connected  with  the  lease  is 
provided  for  by  an  ad  valoretn  fee  upon  the  amount  of 
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the  rent  That  was  considered  a  fair  mode  of  remanera- 
tiott.  The  qneetion  is  whether  the  agreement  in  the 
present  case  can  be  said  to  be  anything  more  than 
basiness  "  conneeted  with ''  the  lea8e^.e.,  the  negotia- 
tions for  the  lease  in  a  certain  stage.  There  might  be 
an  agreement  merely  collateral,  and  not  a  step  in  the 
negotiations  for  the  lease,  but  on  that  point  I  express 
no  opinion  as  to  the  solicitor's  remuneration  for  such  an 
agreement.  Bat  in  the  present  case  the  lessees  said 
that  they  wonld  not  take  a  lease  unless  the  lessor  would 
put  the  premises  in  repair  and  make  certain  alterations, 
and  the  agreement  merely  put  into  wiiting  the  terms 
which  had  been  agreed  on  as  the  oondition  on  which 
the  lease  would  be  taken.  The  agreement  was  merely 
part  of  the  negotiations  for  the  lease,  and,  the  trans- 
action being  completed,  the  scale  fee  for  the  lease  must 
corer  the  solicitor's  charges  for  all  business  connected 
with  i^— i.e.,  the  negotiations  for  it. 

LiNDi.1T,  LJ. — ^I  am  of  the  same  opinion.  There  is  a 
little  obeourity  in  the  mlee  and  in  the  sobedule,  but  I 
think  the  "  business  "  referred  to  was  one  piece  ci  busi« 
noB0,  the  lease  and  the  negotiations  for  it.  Glanse  2 
speaks  of  the  "business  connected  with"  a  lease,  and  sub- 
section (6)  provides  for  the  remuneration  of  the  solicitor 
hafiug  the  conduct  of  the  business  when  the  transaction 
shall  ha?e  been  completed.'*  Sub-section  (c.)  relates  to 
"  other  business,"  the  remuneration  for  which  has  not 
bren  prescribed.  As  I  read  the  sub-section,  I  think 
that  the  preparation  of  the  agreement  in  the  present 
case  is  not  within  sub-section  (c),  but  that  it  falls  within 
the  introductory  words  of  clause  S  and  within  sub-section 
((.}.  I  agree  that  the  heading  of  schedule  2,  which  refers 
to  an  agreement  for  a  lease,' is  not  required  at  all,  but  I 
cannot  extract  from  the  language  a  double  payment 
where  there  is  only  one  piece  of  business,  an  agreement 
for  a  lease  followed  by  a  lease.  I  cannot  understand  the 
stipulations  in  the  present  case  for  the  repairs  and 
alterations  of  the  premises  as  anything  but  part  of  the 
agreement  for  the  lease.  The  reference  to  a  ''  contract" 
in  part  1  of  schedule  1  is  not  enough  to  turn  the  scale. 
The  case  is  not  exaetiy  within  In  r$  FiM^  but  it  is 
cotered  1^  the  principle  of  the  decision. 

BowBK,  L.J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  reference  in  the  heading  of  part  %  of 
echedule  1  to  "  agreement  for  leases  "  may  be  put  aside. 
Those  words,  I  think,  refer  to  a  spedal  kind  of  agreement 
under  which  a  person  obtains  posseesion  of  land  without 
any  document  amounting  to  a  {formal  demise.  The 
question  whether  an  agreement  for  a  lease  is  business  in 
respect  of  the  lease  must  depend  in  each  case  upon 
whether  the  agreement  is  single  or  double,  whether  the 
antecedent  document  is  entirely  collateral  to  the  lease  or 
only  contains  stipulationa  incidental  to  the  lease.  Each 
case  must  be  decided  on  a  view  of  the  whole  of  the  facts. 
One  piece  of  paper  might  contain  sereral  independent 
contracts.  An  agreement,  though  it  is  called  an  agree- 
ment for  a  lease,  may  contain  stipulations  which  do  not 
form  part  of  the  agreement  for  the  lease.  The  case  has 
been  suggested  of  an  agreement  to  grant  a  refersionary 
lease  at  the  expiration  of  an  existing  lease  which  had 
some  years  to  run,  and  it  might  be  that  in  such  a  case 
the  agreement  would  be  entirely  separate  from  the  busi- 
ness relating  to  the  refersionary  lease.  But  it  by  no 
aeana  follows  that  collateral  stipulations  are  not  part  of 
the  business  which  culminated  in  the  lease.  In  the 
negotiations  for  a  lease  the  parties  approach  each  other 
by  steps,  each  step  bringing  them  nearer  to  the  final 
bargain.  In  the  preeent  case  the  terms  which  were 
arriTcd  at  and  embodied  in  the  written  agreement,  were 
incidental  to  the  lease,  and  were  only  part  of  the 
negotiations  for  the  granting  of  a  lease. 

Appml  ditmiuid^  wUh  coid. 

SolioitoTS  for  the  appellants,  Emanuel  A  8imm<md$, 

Bolicitori  loY  th9  Tespoudenti  Druces  dt  Attiee, 


From  Chan.  DlTt 


A  r#  Stbqvo.  («.) 


Solicii9r^AikKhmeni — DefauU  inptt^mmii 
to  pajf-^Ordgr  on  solicifor— CAoradbr  tfti 
eouri-^SolieHor  Hmek  off  lAe  roll  c/lir 
he/are  defavU-^BMon  Ad,  1869,  f.  4^  mInI 

A  iciiStor  toag  sfnidb  of  iJu  r6a<mdarim 
such  9um  <u  thould  &<  found  du$  from  kirn  Ey 
clerh  urithin  a  monih  from  tho  daU  ^ik$u  "' 
mado  d^auUf  und  an  aUachmwi  leoi 
againU  Aim. 

Beldf  thoit  ihaugh  iko  ioliciior  laos  iMk 
ai ih$»am$ Ume  oi k$  wu  ordorod  to poin^hn 
tor  %dkin  iho  ardor  for  paymout  wtu  made^^ 
made  affoimi  him  in  hit  chatader  q/  «a  ejh 
ooiirl  hioauoo  thoro  leai  no  ofAcr  Jwriodidm 
tho  order  ;  ihat  tko  Umo  vfhon  the  ckarodtr  rf 
ii  io  is  aooertainod  for  ik$  purpooo  of  tteUm 
oection  4  of  ih$  Ikltioro  Ad,  1869,  mud  h$d' 
daU  of  the  order  againd  him^  aMd»  iUnfitu 
aUachmmi  muit  tuus, 

Dociiion  of  Kay,  J.,  affirmed. 

Appeal  from  Kay,  J. 

An  applicationwaamadebyihe  MissesYau 
Dundas  Strong,  who  had  acted  as  scUeitoK 
had  in  rarious  fraudulent  waya  borrowed 
them,  and  raised  money  on  the  security  of 
might  be  struck  ofC  the  roll  of  solidtois,  and 
pay  them  what    ehould  be  found  to  be  di 
from  him  on  taking  an  acoount^ 

After  going  into  the  facts,  which  it  ii  not 
to  state  for  the  purposes  ot  this  report,  Ktj, 
an  order  directing  that  Strong  ahonldbe 
roll  of  solicitors,  that  an  account  should 
what  was  due  to  the  applicants,  and  that  he 
the  amount  found  due  within  a  month  fron 
of  the  chief  clerk*s  certifloate. 

Strong  appealed  from  the  whole  order, 
for  a  stay  pending  the  appeaL    Kay,  I 
Strong  was  struck  oil  the  rolL    The  eUflf 
found  that  £199  10s.  waa  due  from  8troi«  H 
cants  for  principal  and  interest  twder  an 
month  elapeed  from  tho  date  of  the 
Strong  had  not  paid  the  money.    Ki|y,  J 
9th  of  April,  made  an  order  for  an 
Strong  as  a  person  who  had  made  default 
of  a  sum  of  money  when  ordered  to  pay  th« 
character  of  an  officer  of  the  court  making 
within  section  I  (4)  of  the  Debtors  Act,  IMS. 
appeared  that  Strong's  appeal  would  seoa  eo 
hearing,  Kay,  J.,  directed  that  the  order  for 
should  tie  drawn  up,  but  not  be  acted  upon  uillli 
appeal  had  been  disposed  of.    Strong  tt 
against  the  order  for  attachment,  and  the 
wero  directed  to  come  on  one  after  the  etlMr. 

On  the  firat  appeal,  besides  tho 
merits,  a  point  was  raised  that  the  oid« 
because  as  soon  as  Strong  waa  etrud:  off  tiM 
no  longer  an  officer  of  the  oourt,  and,  ' 
not  be  ordered  to  pay  the  sum  €d  moatjt 

Oraham  Eadingg,  Q.C.,  and  Siduif  WM 
appellant.— The   order  is  wrong.    Aftnr  if^ 
appellant  ofi  the  roll  it  goee  on  to  order  U* 
sum  of  money.    The  court  had  no  povirti 
except  under  the  disciplinary  Jurisdiodos  of«i 
officers,  and  after  the  solicitor  wss  stmok  off  tli^ 
was  no  longer  an  officer  of  the  court.   [OoR^ 
Suppose  the  two  parta  of  the  ordsrsnli^ 
thenf]    Thero  is  no  authority  far  this' 

(a.)  Reported  by  0.  Anona  GkMXt  lih  ^ 
Law. 
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II0  one  thing  or  the  other^elther  strike  off  the 
(eider  to  pej  the  monej.    The  right  praotice  ia  to 
Dt,  end  if  it  ie  not  peid  attachment  follows, 
MS  the  Older  to  strike  off, 
l/tt  re——,  low.  B.  86;  XaparU  Owen, 
J  fy  parte  (Troy,  9  BowL  338  ;  In  re  Freeton, 
1104, 11  a  B.  P.  645,  at  p.  564  ;  Inre  Dudley, 
tm.  1%  Q.  B.  D.  1% 

n,  Q.0.»  mad  Leonard  Fidd,  for  the  respond- 
liotealled  on. 

I  I*J.— The  order  appealed  against  is  in  two 
' » flnt  orders  the  appellant  to  be  strack  off  the 
aond  orders  an  account  and  payment.  It  is 
[fbat  the  striking  off  the  roll  prefented  the 
I  exercising  its  summary  jurisdiction  to  order 
Dt.  It  ie  true  that  after  a  solicitor  is  struck  off 
1^1  power  OTer  him  is  gone,  but  to  see  whether 
Ihsd  power  to  make  the  order  for  payment,  one 
ik  st  the  time  when  the  order  was  made.  At 
I  when  the  order  was  made  the  court  had  power 
^  it,  and  therefore  the  objection  fails.  [His 
tben  dealt  with  the  merits,  upon  which  he 
^"  Kay,J.] 

i  Fbt,  Urj.,  eononrred. 

t  was  therefore  dismissed,  with  costs.  On 
I  that  Strong  remained  in  court  his  appeal 
B  attachment  was  then  heard. 

J  Ifool/,  for  the  appellant.^This  is  not  a  case  of 

m  a  solicitor  ordered  to  pay  in  his  character  of 

^  of  the  court  within  seotlon  4  (4)  of  the  Debtors 

H.  fhst,  Strong  was  not  ordered  to  pay  as  an 

ttbeeonrt.    An  order  for  payment  of  money 

iter  is  not  neoeesarily  for  payment  by  him  as  a 

The  court  can  midce  an  order  against  him 

•is  asdidtor,  but  theorder  when  made  is,  in  this 

'f  for  payment  by  the  appellant  as  a  debtor : 

t»;  In  re  DudUy,     The  sum  found  to  be 

}^  under  an  agreement.     Secondly,  Strong 

Hi  to  pay  within  a  month   of  the  certificate, 

IflM  Debtors  Act  there  can    be  no  default  till 

fjiu  elapsed  within  which    payment  is  to  be 

Bat  he  was  struck  off  the    roll  at  once.  Gonse. 

I^hen  he  made  default  he  was  not  an  officer  of 

'  Fiddt  for  the  respondents,  called  on  only 

!Qcs  to   the  first  point.--* The  default  was 

'  •(  s  solicitor  as  such,  because  it  was  default 

n  order  made  when  Strong  was  a  solicitor,  and 

I  only  under  the  jurisdiction  over  officers  of  the 

Vt  in  reply .^Ths  period  pointed  out  by  the 
tt  when  the  man  is  in  contempt.  Clearly  Strong 
(in  eoutempt  while  be  was  a  solicitor. 

Nr>  LJ.^This  is  an  appeal  against  an  order  of 
9  tUowiog  the  Misses  Yaux  to  issue  an  attach- 
K>in8t  Mr.  Strong.  While  he  was  a  solicitor  of 
^  an  order  was  msde  against  him,  under  the 
Jtinadiction  oter  solicitors,  direetiug  him  to  pay 
^the  ehief  derk's  certificate,  should  be  found 
^  Mm.  It  is  said  that,  notwithstanding  his  non- 
^  with  that  order,  he  is  not  to  be  sent  to 

^J»tttehis  ease  does  not  fall  within  the  excep- 
J*««»d  hi  section  4  of  the  Debtors  Act,  1860. 
iT  tf^^^'^  placed  upon  sub-section  4  of  that 

^•"*  Dsiaolt  by  an  attorney  or  solicitor    .    .    . 

K|V  .-  ^'  ft  anm  of  money  when  ordered  to  pay  the 

C^;*«lua«etevof  an  officer  of  the  court  making 

Jbl!!'*^  hare  been  taken.    It  is  said  that  this 
«»fiotmade  tgainit  tbo  appellant  \u  bis  charac« 


ter  of  an  officer  of  the  court,  because  the  sum  found  by 
the  chief  clerk  to  be  due  from  him  was  found  to  be  so 
due  under  an  agreement.  But,  in  my  opinion,  that 
objection  is  wrong.  The  only  jurisdiction  which  the 
court  had  to  make  this  order  against  Mr.  Strong  was  the 
jurisdiction  it  possessed  over  him  as  its  officer,  and 
although  the  amount  which  he  was  ordered  to  pay  might 
depend  upon  the  agreement,  yet  the  order  directing 
payment  was  made  against  him  in  his  character  of 
solicitor,  which  was  the  only  thing  that  gave  the  court 
jurisdiction  to  act  in  a  summary  way. 

The  other  objection  is  that  the  default  was  default  in 
payment  within  a  month  after  the  certificate,  and  that 
at  that  time  the  appellant  bad  ceased  to  be  a  solicitor, 
and,  therefore,  the  default  in  payment  in  this  case  is  not 
that  which  Is  pointed  at  in  the  sub-section.  Sab-section 
3  has  been  referred  to : — *'  Default  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity,  and  ordered  to  pay  by  a 
court  of  equity  any  sum  in  his  possession  or  under  his 
control.*'  Now,  it  cannot  be  contended  that,  if  an  order 
has  been  made  upon  a  trustee  to  pay  a  sum  of  money, 
he  does  not  come  within  the  exception,  or  that  he 
escapes  liability,  because,  before  the  time  when  default 
was  made,  he  has  been  removed  from  his  office.  Two 
periods  may  be  taken  for  ascertaining  whether  the  man 
ordered  to  pay  held  the  character  of  trustee  either  when 
the  order  for  payment  was  made  or  when  the  act  which 
justified  the  order  was  done.  Under  sub-section  3  I 
think  that  the  period  to  be  looked  at  is  when  the  act 
was  done. 

As  regards  sub-section  4  it  is  not  necessary  to  decide 
whether  the  same  period  is  to  be  looked  at.  In  this  case 
the  jurisdiction  of  the  court  to  make  the  order  only 
existed  while  the  man  was  a  solicitor,  and  the  order 
must  hafe  been  made  against  him  in  that  character  only. 
It  is  quite  sufficient  answer  to  the  second  objection 
to  show  that,  at  the  time  when  the  order  for  payment 
was  made,  the  person  against  whom  it  was  made  was  a 
solicitor,  and  the  order  made  at  that  period  was  made 
against  him  in  his  character  of  solicitor.  That  is  the 
case  here,  and  therefore,  the  appeal  fails* 

Bownr,  L.J.^*!  am  of  the  same  opinion.  Mr.  Woolf 
has  contended  that  this  sum  of  money  was  not  ordered 
to  be  paid  by  the  appellant  in  bis  character  of  an  officer 
of  the  court  making  the  order.  Of  course  it  is  dear,  as 
has  been  laid  down  in  JSx  parte  Dudley,  that  the  fact 
that  an  order  for  payment  is  made  against  a  man  who 
happens  to  be  a  solicitor  does  not  neoessarily  show  that 
that  order  was  made  against  him  in  his  character  of 
solicitor.  A  solicitor  may  be  ordered,  say  upon  an 
arbitration  between  himself  and  a  tradesman,  to  pay  a 
sum  of  money,  but  he  is  not  ordered  to  pay  as  solicitor. 

In  this  case  we  can  hardly  escape  from  the  conclusion 
that  the  order  made  in  this  form  to  pay  this  money  was 
an  Older  made  against  the  appellant  as  a  solicitor  and  as 
an  offloer  of  the  court,  because  there  was  no  jurisdiction 
which  the  court  could  exercise  when  it  made  the  order, 
except  that  which  it  possessed  o?er  him  as  one  of  its 
officers.  In  re  Dudley  is,  I  think,  a  strong  authority 
against  the  appellant. 

Then,  secondly,  if  it  is  a  default  in  payment  of  a  sum 
of  money  which  the  appellant  has  been  ordered  to  pay  as 
an  officer  of  the  court.  Is  the  default  made  by  him  a 
default  in  payment  by  him  as  an  attorney  or  solicitor 
within  the  meaning  of  the  sub- section  P  When  he  was 
ordered  to  pay  the  money  be  was  a  solicitor ;  when  the 
default  was  made  he  was  not,  because  be  had  been 
struck  off  the  roll.  Is  that  a  default  by  him  as  a 
solicitor  P  Perhaps,  in  the  strictest  grammatical  reading 
of  the  words,  it  might  not  be ;  but  is  that,  can  that  be, 
the  true  construction  P  We  must  look  at  the  object  of 
the  statute.  It  was  for  the  abolition  of  imprisonment 
for  debt,  except  in  certain  oases,  and  in  seotion  4  arc 
comprised  as  exceptions  from  the    op«r«tioa    ot  the 
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HXOB  OOVST. 


In  bb  YmamoiK,  SwBMtt  ft  Oo. 


positioii,  b«ing  ialnuted  with  the  aeoaritlM  of  pflfsont 
wilh  whom  they  dealt.  What  wat  the  appellant'! 
poiitkm  F  He  waa  a  oonfldential  olerk,  oonanlted  fzom 
time  to  time  bjr  the  teepondente,  who,  ai  hie  emplojen> 
were  entitled  to  his  nnblaeaed  adfloe.  I  will  eren  go 
farther  and  aaj  that^  In  relation  to  the  bualneee  of  the 
flrmi  the  reepondents  were  entitled  to  the  entlretf  of  the 
appellant's  mind.  Admittedly  the  appellant  gambled  to 
a  large  extent.  Can  It  be  said  that  a  man  interested  in 
spooolations  to  the  same  extent  as  he  was  oould  gite 
nnblassed  advioe  to  his  employers  t  Can  it.  be  said  that 
he  was  not  llkely»  by  his  oondncty  to  Injure  the  repnta^ 
tion  and  bnslness  of  those  employers  f  I  am  dearly  of 
opinion  that  the  Judgment  of  the  oonrt  below  was  right, 
and  that  the  appeal  should  be  dismissed. 

Appeal  ditmissed. 

SoUoltors  for  the  appellant,  Boy  cfe  Oariufrighi. 

BoUoltor  for  the  respondents,  G.  M.  0hmin$i4 


IQigll  Covtt  of  3nuUtt. 


Chan.  DiY. ' 
V.aB.     [ 


Feb.  5-13, 2T. 


jGi  r#  VsBKoir,  Ewjofs,  &  Co.  (a,) 

TrutteB  and  oestnl  qne  tvaatt^DeelaraHon  af  frus^ 
Truit  nwneyB  invUied  on  mortgagt  ssourt'^— Oon- 
trUniiory  nwiigc^^^^Equiidble  prioritiei'^Ifegligenee 
'^Plea  of  pwchoie/or  valu9  wMoui  noltce. 

P.,  a  ioUciior,  wxi  intruHed  hf  E.  wUh  a  ium  of 
£11,000  to  invett  in  ISU.  S.  died  inUttate  in  1879. 
P.  aded  as  Bolidiorfor  iht  adminiOftdfix  of  S.  and 
dnw  up  a  raiduary  acoount  of  H**^  utak  in  which  P* 
repreaenied  that  ths  £11,000  uhu  inveited  in  mortgage 
of  freehold  property  at  Cheltenham  of  ihie  fWm  of  V.  A 
S.  On  ike  12M  of  October,  1888,  the  property  of  Vi  A 
E,  aJt  OheUenham  woe  mortgaged  to  P.  to  eeeure  £50,000. 
On  the  Uth  of  May^  1883.  P.  t^roee  to  the  adminis^a" 
trim  qf  fl.  that  a  eum  qf  £11,000  Uionging  to  H:e 
utate  ufoe  iwpeeted  on  mortgage  of  the  property  and 
worke  of  thefi/rm  of  V.dbE.alt  OkeUonham*  In  July, 
1883»  Me  firm  of  F.  <fe  S.  ims  formed  into  a  fidnt  etoek 
oompany  which  wae  registered.  In  Deeemher,  1883, 
the  property  and  worke  of  the  former  firm  of  V,  A  B. 
were  conveyed  by  P.  to  the  new  oompany  in  ooneideration 
of  P.  being  cUtotted  a  oeriain  numhtr  qf  eharee  in  the 
company ,  In  1884  P.  dkeconded  and  wae  made  bank" 
rupt  and  the  company  wae  wound  up* 

Held,  on  a  eummone  taken  out  in  the  winding-up  pfo^ 
ceedinge  by  the  admini$tratri»  of  S^,  that  the  apptioant 
wae  entiucd  to  priority  over  the  oompany  io  the  extent 
of  the  £11,000  on  the  following  grounde  .'-^ 

Firett  that  the  statemonte  in  the  reeiduary  aeoownt 
and  in  the  leUer  of  the  llth  of  May^  1883,  amovoiHed  to 
a  dedaratUm  of  truet  by  P.  that,  to  the  extent  of  £11,000, 
the  eetate  of  B.  wae  entitled  to  the  mortgage  eecurUy  of 
the  property  if  the  firm  qf  V.  A  S.  hdd  bu  P. ; 

Secondly,  that  neither  B*  in  hie  Hfdinw  nor  hie 
adnUnietnitrix  afktwa^de  had  beee^  guilty  qf  n^tigenee 
in  truiting  P.,  their  eolieitor,  with  the  money  to  inveet, 
or  in  trueting  to  P.'s  repreeentatione  ae  to  ite  invest* 


Thirdly,  that  the  tntu  lagan  the  pOHy  aUeging  the 
plea  of  pufchaeer  far  wiiiie  wHUweill  axMice  to  prove  it 
dearly,  and  that  the  liquidator  of  the  eompany  had  net 
eatitfaetorily  proved  that  Me  company  were  puirehaeere 
for  value  from  P.  wUho/vM  neUee  ej  A*e  charge* 

Oory  Vi  Byte,  1  DeG.J.S  An.  149,  followed. 

(a.)  Bepoftad  by  U.  J.  B%exM,  Biq.,  BanlatetMit^Uir. 


Adjourned  summons. 

In  and  prior  to  1878  Messrs.  Y* 
on  business  as  engineers  and  ii 
near  Cheltenham.    They  weraat  tfali 
debted  to  the  Messrs.  Parker,  soUdtofi. 
Henrey,   a  dlent  of   Messrs.   PsdM, 
Memrs.  Parker  with  a  sum  of  £11,000 
him,  and  they  represented  to  Herrey  tbst.l 
Tested  it  on  a  mortgage  of  freehold 
Vernon  ft  Ewens  at  Oheltenham. 

On  the  9feh  of  July,  1879,  W.  U 


In  Deosmbev,  1881,  Vemon  A 
fee  simple  in  three  additional  aorss  oil 
a  leasehold  plot  of  one  aon,  both  U  ^ 
to  and  frnrmed  part  of  the  premisss  en 
ness  was  earried  on*  subjeot  to  moitgicflii 
of  £760  and  £8,000  to  the  WonSBlsi  r 
there  was  no  dispnta. 

On  the  12th  of  Oetobar,  1883,  by  sa  i 
between  one  Davis  (who  bad  bsoems 
Messrs.  Vernon  ASwens)  and  the  Mssn.] 
assertittg  himself  to  be  owner  in  fee  i ' 
properties  raentioBed  (eamapt  the  la 
them  to  the  Meeila.  Pirkei  by  wiqr  o<  I 
snm  of  £50,000. 

On  the  7th  of  Febraaffy,  1883»  Davii,ia4 
ol  being  released  by  tha  Massm.  Parkwl 
gage  debt  of  £50,000  and  of  the  ^ii' 
pay  the  debt  of  £8^000  to  the  Won 
teyed  to  the  BIcssrs.  Parkav  the  whols  o(  I 
works  of  Vernon  A  Bwans»  and  soot  i ' 
Parkers  became  entitled  to  the  lassdboldi 

On  tho  death  of  W.  L.  Aettey,  the  ] 
aoted  as  soUdtors  fof  his  admlnistralii,  V 
present  applloant,  and  propared  for  1 
aooonnt  of  Herrey's  eetate.    In  that  i 
head  of  ''Mortgagors'  names,"  they 
Vemon  A^wens'  freehold  Fropeffy  sl( 
of  interest,  5  per  oent.  pec  annum,"  i 
May*  1883,  the  Messrsi  Parker  wrols  i 
ParraU  with  refarenoe  to  her  broth« 
estate,  eontaming  this  statement:—" 
A  Bwens'   freehold  property,  wo^  i 
Oheltenham,  £11,U00,  intereet  6  per  < 

On  the  14th  of  July.  1883,  the  JoL 
*'  Vernoa^  Eweiuii  A  Co.,    Umited," 


mptti 


By  an    indenture  of  tho  10th  o< 
between  the  Meesrsi  Paikar*  Venoi 
Vemon,  Ewens,  A  Oo.,  the 
sidefatioB   of    osrtain   shares,  oow 
pieaea  of  land  and  works  at  OhelteahaBi 
In  February,  1884,  the  Meesn^  FeAm 
bankrupt,  and,  in  June,  188i»  the 
Ewens,  A  Oo.,  was  ordered  to  bt 
present  summons  was  taken  oat  It 
prooeedings  by  Mrs.    PanmtC^   wiio 
dedaratioii    that,   snbjeat    to 
Woroester   Bank    fte   tiM   twc 
£8,000,  she  was  enttUad  to 
to  the  extent  of  £11,000,  as 
ownsr  inequity  of  the  lend  and  wscfei 
at  Alston,  under  the  mortgage  of  the 
1882,  to  the  Messrs.  Parker  to  seam  t 
as  to  the  three  aoes  of  flteshold,  th» 
which  was  outstanding  when  ^^^'^^ 
the  lands  and  works  to  the  oompo^MV 
priotityoforthaoompany ;  (3)  Ihsttti" 
pieoesoC  land  and  the  works  of  the -^ 
separately,  and  seaniitiee  manhsM 
the  oompany  of  Veraen,  E 


AOs.sbI| 


Semmtof^  Q.0*,  Md  m$^  ^J^, 
applieant««»*n6  PlHftMiv«t  tniMi** 


VoLZZXtv.    [;rim6i«^iM.i    tBlB  W£i£EtiY  ftti^OKtBtt. 


«ot 


HieHCfooBT. 


In  bb  Ybbhoit,  Ewbks,  ft  Go. 


High  Ooubt. 


£11,000.      The  J  hafe  declared    themselfet    each 

hj  pByment  of  interest  oq  the  £11^000,  bj  the 

■tries  in  their  bookSp  by  the  reaidaary  accoant  they 

ilsbed  to  Hre.  Parratt,  and  by  their  letter  to  her  of 

18th  of  Hay,  1883.    The  applicant  is,  therefore, 

"  "  to  a  charge  of  £11,000  on  this  property,  as  to 

t  extent  the  mortgage  of  £50,000  held  by  the  Parkers 

1  to  HcvTcjr* 

tXtnar,  Q.O.,  objected  that  the  entries  in  the  Parkers' 
and  the  residuary  aoooant  was  not  eTidence  against 
i  Hqnidator  of  the  company. 

Q.Cn  took  the  same  cbjection  on  behalf  of 

IWcrocaterBatik.  [Baooit,  V.O.-*>Tcn  must  show  that 

I  puiici  had  Botica  of  tho  entries  in  order  to  affect 

^g»  (^(7.-«Thay  are  cfidenoe  to  show  a  crea- 

m  trnat  bj  the  Parkers,  and  the  letter  of  the  12th 

r  amounts  to  a  declaration  of  trust  i  Owry  v.  Eyf^ 

G.  J.  ft  8m*  149.    The  apnUcant  has  not  been 

'  of  negligence :  Bradley  t.  Mtehea,  28  W.  B«  910, 

.  J>.  189  ;  Shrcpthire  Union  Railway  and  Canal  Ch. 

Quern,  28  W.  a  700, L.  R.7  H.  li.498.  The  doc- 

psunhaeer  fbt  valuable  consideration  without 

MMlapfilys  OMftf  t.  FVnc^,  2  W.  R,  666, 

r*  too,  5  H.  L.  0. 900.  We  are  in  the  posltimi  of  first 

I  and   ae    such    ara  entitled  to    foreclose. 

▼•  Bamier,  1  T.  ft  0.  Oh.  401,  and  Bugdm  t. 

^»  2  Y<  ft  a  Oh.  377,  by  down  the  rule  as  to 

ITftDSar,    Q.C,  and   BramUy  for   the  liquidator.— 

in  no  etidcnoe  that  the  company  had  notice, 

timn  th^  took  the  conveyance  from  the  Parkers 

on  the  10th  of  Deoember,  188a^that  Hervey 

17  IntoMst  hk  the   propetty.    In  Ocry  t.  tyre 

was  nn  express  desiatntlon  of  tmst    The  NpM« 

'     andaby  thoPttfkeratoMMapplicnitwwraeto 

of  things  at  the  time  of  Hervey's  death.    Th# 

freehold  and  one  acre  leasehold  snbscgnantly 

oannot  be  aifeoted  by  that  representation.    ▲ 

deoeifed  by  his  agent  must  suffer  before  ai| 

it  third  partT :  HtMkr  t.  WaUere,  20  W.  &  218. 

Gb.  75  ;  Uleher  t.  Bowline,  20  W.  B.  281,  L.  B« 

>  259«  The  applicant  has  been  guilty  of  negligence  t 

T.  iSZopsf,!  Drewry, 200 ;  Bice r.Bioe,  2  W.  S« 

Pmwry,  84;  Bickerton  ▼•  Walker,  ante,  p.  14L 

D.  161. 

Q.O^  nd  Maidlaw  tn  the  Woroeator  Bank 

I  ii  no  cvidannB  that  Hewegr  advanced  nuNMy  to 

iBukMB  to  make  this  investment*    The  Parken  were 

i  d  Hotvcf*    Th^  mada  a  false  reprcsenta* 

^tiwt  £11,000  had  bean  invested  in  a  mortgage,  bvt 

I  n  mete  penonal  Hability  and  dees  not  vest  anj 

•tato :  KeaH  v.  nm^f  29  W.  B.  710,  19 

LS«Ma;  Skmkopev*  F#iMy,  tadctt,81(albest«bn 

is  only  in  tba  parttfon  ol  snb-mortgagne  s 

.  JMsrv  20  W*  B.  180»  L.  B.  6  a  L.  821 1  0of<ltNS 

,  p«  217^  daOh.  D«  849C   Tba  dppllMal,  «• 

was  gmltf  of  ssglignm.  She  cwgM  to 

£11,000  Wis  in  Ami  swnrad  m 

_  n  fmfKmHek  v«  ^Mm$i^  ft  W*  B*  IM,  t 

.*J.21;  OMte  vw  Ailmer,  21  Oh.  D.  IM,  80 

^B.Dfgk  186^ 

femming^  Q,0.,  In  reply. -^Tfie  foHo  decidendi  of 

'  T.  Finch  applies  equally  to  equitable  mortgages 

'  as)  as  to  a  legal  mortgi^.  The  principle  laid  down 

'  the  plea  of  purchase  for  value  without  notice  Is 

i  avnO  when  the  reUef  sought  is  foreclosure.    The 

^  here  claims,  either  as  sub-mortgagee  or  as  part 

r  in  eqnltv  Of  thh  £80,000,  to  the  extent  of  £11,000. 

»i|pllDant  has  got  (lossessicn  of  the  mortgage  deed 

niis  trattaet  in  bankmi^ti^  of  the  Phrkeis.    There 

^ftovisg  that  fitervey  Intrttsted  the  Ihirhers 


with  large  sums  of  Kouey  to  invest  for  him.  The 
Parkers  mixed  these  sums  with  money  of  their  own,  and 
made  an  investment  of  the  whole  sum,  £50,000,  in  a 
mortgage  of  this  property  of  Vernon  ft  Ewena.  The 
lettor  of  the  12th  of  May,  1883,  amounts  to  a  declara- 
tion of  trust  by  the  Parkers.  They  were,  therefore, 
trustees  of  the  £11,000  and  of  the  seouiity  obtained. 

Bacon,  Y.O.,  after  stating  at  length  the  facts,  con- 
tinued:—The  case  has  been  fully  argued,  and  on 
the  part  of  the  company  it  has  been  insisted  that  the 
evidence  does  not  establish  a  trust  by  the  Parkers,  but 
amounts  at  most  to  a  personal  obligation  on  them  to 
the  extent  of  £11,000 ;  and  it  was  inaisted  that,  this 
money  having  been  left  in  the  hands  or  under  the 
control  of  the  Parkers  without  inquiry,  it  ought  to  be 
held  toat  the  testator.  In  his  lifetime,  and  the  claimant, 
since  hia  death,  relied  only  npon  the  word  of  the 
Parkers,  and  that  there  is  no  necessary  connection 
between  the  mortgage  of  £60,000  which  they  took  and 
the  £11,000  for  which  they  were  accountoble  to  W.  L. 
Hervey  and  his  estote. 

It  appears  to  me,  however,  that  the  entries  in  the 
books  of  the  Parkers,  their  written  admission  in  the 
residuary  account  and  in  the  letter  of  May,  1883,  do 
constitute  a  sufficiently  clear  stotoment  that  they  liad 
invested  the  money  for  him  upon  a  mortgage  of  the 
Oheltonham  property,  and  that,  being,  aa  thej  were, 
mortgagees  of  that  property  at  the  dsto  of  the  last- 
mentioned  lettor,  they  did  thereby  declare  to  the  person 
who  was  alone  interested  in  the  subject,  that,  to  the 
extent  of  £11,000,  that  person  was  entitled  to  the 
iconxity  on  which  thai  snm  liad  by  them  been  invested^ 
Ho  antheilty  has  been  referred  to  which  calls  in  ques* 
tfon  the  plain  principle  on  Irhich  I  found  this  opinion. 
The  oaee  of  Oorp  v«  Sfffe  seeme  to  me,  not  only  to 
■ntbofine  the  conclusion  I  have  drawn,  but  also  to 
answer  the  impntalica  of  negligence  on  the  claimant, 
Wha  had  no  teason,  not  had  her  brother  in  his  lifetime, 
to  dletmsl  the  Perkeia,  nor  was  either  of  them  nnder 
any  cbligntlon  to  make  further  inquiry^  or  require  proof 
that  their  aolieltore  and  agents  bad  faithfnUy  discharged 
their  duty* 

▲nether  objection  of  the  liquidator  is  that  the  com- 
pan/  were  pnrehassrs  fofr  valnable  consideration  without 
notioe*  TUs  is  a  delenoe  which,  when  it  is  set  up,  can 
only  be  supported  npon  clear  and  satisfactory  evidence  i 
the  onue  is  cast  upon  the  party  asserting,  and  the  evi- 
dence musty  in  cases  in  which  individuals  so  assert,  be 
personal,  and  subject  to  the  closest  cross- examinationi 
In  the  case  of  a  corporation  no  doubt  a  personal  examina* 
tion  is  not  practicable  t  but  acting,  as  it  must,  by 
offloers  and  agents,  and  having  abundant  means  of 
giving  proof  of  facts  accompanying  the  transaction,  it 
might  have  been  reasonably  expected  that  they  would 

i»rovc  by  whom  and  how  the  company  was  promoted  and 
ormed,  between  what  persons  the  bargam  for  so  large  a 
sum  was  madi^  and  how  the  proposed  value  of  the  thing 
bought  and  sold  was  arrived  at.  Now  the  only  evidence 
adduced  by  the  liquidator  In  support  of  his  contention 
consists  of  his  own  affidavit,  in  which  he  refers  to  cer* 
tain  paragraphs  In  the  ai&davits  of  Messrs.  i^laxman 
fiaydon,  Thomas  Vernon,  Thomas  Haig  Smith,  aud 
Gland  Honcktoa.  l!he  only  snbstontial  fact  deposed  to 
hf  each  0^  these  deponents  is  that  he  had  no  notiee  of 
the  claimant's  interest  hi  the  property,  which  may  be 
true,  but  which  falls  lAoIIy  short  of  such  evidence  ae  is 
required  to  support  the  allegation  on  which  the  liquids* 
tor  relies.  It  amounts  only  to  the  assertion  that  neither 
of  the  deponente  received  notice  of  the  cUim,  and  no 
doubt  many  other  persona  more  or  less  in  the  employ- 
ment of,  or  connected  with,  the  company  might  have 
made  similar  affidavits.  There  is,  however^  ou«  ^tiotk 
named  who  might  havn  fflvAii  more  pettlueut  «^VAQp,Qe* 
«< Their  claim''  has  niggnL^lbeft  the  Packnsa  ^^  tiot 
only  vendors  to,  but  •oUl^J^  oli  ^^  «*«»e«ai^  ^^^o"^ 
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HZOH  COUBT. 


Llotd  V,  Llotd. 


another  penon  was  nominallj  the  oompany'a  eolidtof . 
The  affidavits  I  have  referred  to  all  agree  in  denying 
this,  and  assert  that  a  Mr.  Walker  was,  and  acted  as, 
solicitor  to  the  companj,  his  name  being  also  inserted  in 
the  articles  of  association.  This  gentieman  therefore, 
upon  the  statement  of  the  liquidator  and  his  witnesses, 
mast  hare  been  able  to  gire  plain  and  positire  evidence 
of  the  facts  material  and  essential  to  support,  if  it  could 
be  supported,  the  allegation  of  want  of  notice,  and  he 
is  not  adduced  as  a  witness,  nor  has  any  reason  been 
suggested  to  account  for  his  absence.  I  am  of  opinion, 
therefore,  that  the  allegation  is  not  supp<xrted,  that  the 
onus  on  the  liquidator  is  not  discharged,  and  thatf  upon 
tbe  evidence  before  me,  the  claimant  is  entitled  to  an 
order  in  the  terms  of  the  summons. 

Solicitors  for  the  applicant,  Dieooth  Ward^  S  Co* 

Solicitors  for  the  liquidator,  Frandi  A  Johmon. 

Solicitors  for  the  Worcester  Bank,  Church,  RendeHf  A 
Co. 


Llotd  v.  Llotd.  (a.) 

WiUn^ComirucUon^Moneif^Sale. 

L.,  hy  hn*  vrill^  proeeeded^  **  I  deHr9  thai  aU  my  dobU 
maiy  he  paH  and  if  I  ihould  not  Uave  monoy  movgh 
for  that  purwuB  I  detire  thai  ouffleioni  to  pay  my  deMs 
may  he  eola  of  the  property  ^ai  I  wtrehiued  from 
Henry  Rowe  and  hie  wi/eJ*  L.  died  \oming  no  eosA, 
hut  entiUed,  in  addition  to  the  property  purehated  from 
Henry  Rowe  and  hie  wife,  to  (1)  rmUe  amouMng  to 
£U  8«.  7(2.;  (S)  one-half  of  a  Umpiko  honid  eMfor 
iS38  4s.  6cf.  ;  (8)/tfmatire  valued  at  £117  7«.  6d.;  (4} 
a  haiMld  hoitee  valued  at  £160.  Her  dehte  amountei 
to  £500,  and  her  exeoutor,  after  exhaueUng  iteme  (1)  and 
(S)  hut  witjMut  reeorting  to  items  (3)  and  (4),  eold  part 
of  the  property  purchaeed  hy  the  teetoMx  from  Henry 
Eotee  and  hie  wife  for  payment  of  the  tetMriefe  dsMs. 

Htld,  that  Ms  word  **  money  "  included  Heme  (I)  and 
(S),  and  that  the  eale  was  properly  made  aeeording  to 
the  right  conetruetioniofthe  wiu  of  the  teetatrix. 

Adjourned  summons. 

By  her  will,  dated  the  S3rd  day  of  June,  1874, 
Isabella  Anne  Lloyd,  a  spinster,  after  certain  directions 
with  respect  to  her  funeral,  provided :  **  I  deeire  that  all 
my  debts  may  be  paid,  and  if  I  should  not  leave  money 
enough  for  that  purpose  I  desire  that  sufficient  to  pay 
my  debts  may  be  sold  of  the  property  that  I  purchased 
from  Henry  Bowe  and  his  wife,  and,  after  my  debts, 
funeral,  and  testamentary  expenses  are  paid,  I  give  and 
bequeath  the  remainder  and  residue  of  the  property  I 
purchased  from  Henry  Bowe  and  his  wife  to  William 
Lloyd,  now  of  Barjeeling,  in  the  East  Indies,  my 
nephew."  Then,  after  maiing  certain  specific  bequests 
in  jeweliory,  pictures,  and  sculpture  to  William  Lloyd 
and  others,  the  testatrix  gave  all  her  interest  in  Ohope 
House  Farm  to  her  nephew  Arthur  Lloyd,  and  pro- 
ceeded: "I  leave  my  said  nephew,  Arthur  Lloyd,  my 
residuary  legatee,  and  request  him  to  act  as  my  executor.'' 

The  testatrix  died  on  tbe  34th  of  June,  1874^  and  her 
will  was  duly  proved  by  Arthur  Lloyd.  At  the  time  of 
her  death  she  had  no  cash,  but  was  entitled,  in  addition 
to  the  property  purchased  from  Henry  Bowe  and  his 
wife,  which  was  a  long  leasehold,  convertible,  under  the 
Oonveyanoing  Act,  1881,  into  a  fee  simple,  and  to  the 
interest  in  Oiope  House  Farm  devised  to  Arthur  Lloyd, 
to  the  following  items  of  property  :— 

Beported  by  J.  TRvsnux,  Esq.,  Banlster-at-Law. 


Bents  duo  at  her  death  • 
One-half  of  a  bond  of  the  BidefM 

Turnpike  Trart  sold  for     • 
Furniture     not     spedfloally    bs^ 

queathed  valued  at 
A  leasehold  house  valued  at  • 


Tbe  debts  of  the  teatatvix 
Artiiur  Lloyd,  her  executor,  paid 
due  at  her  death,  the  proceeds  of  tiie  1 
proceeds  of  part  of  the  property  pu 
and  his  wife,  which  he  sold  for  tiiat  ] 

The  sale  of  part  of  the  pwpegiy  i 
and  his  wife  was  objeoted  to  by  Wffiisa] 
ground  that  tbe  geneial  peisonal  < 
been  first  reeorted  to  for  payment  of  debli;  \ 
ingly  the  present  summon 
Uoyd,  the  executor,  for  a  deelaratJon 
to  the  ri^t  construction  of  the  will  i 
the  sale  of  part  of  the  property  puiehsied  1 
and  his  wife  was  properly  made  for  ] 
testatrix's  debts. 

Charlee  Browne^  foe  the  axeoutor.-* 
properly  made.    The  word  "  money"  ii 
not  infllnde  either  the  fumitaie  or  tfas  1 
of  the  testatrix,  but  only  the  vsnto  das  st  I 
the  produce  of  half  tbe  tompikie  bond* 

Be  dted  Lowe  ▼.  Thomae^  8  W.  fi.  S5Vl 
W.  B.  499,  5  De  a.  M.  &  Q.  316;  Wm\ 
4  Beav.  208  ;  and  WiUiamt  ▼.  VTOZtasii,  fl| 
8  Oh.  D.  789. 

King,  for  WiUiam  Lloyd.— Tbe  ssls  \ 
The  word  "money"  inelades  the 
estate  of  the  testatrix,  whieh  ought  to ! 
to  in  payment  of  hev  debts  befdie  the  i 
In  aU  eases  whioh  have  been  ettsd  r 
between  legatees^  iHdoh  is 


NoBTH,  J.--^I  have  considered  the  wflU 
whioh  have  been  cited  to  me^  as  wcD  r 
Hone  seem  to  apply  to  the  pceesnt  es»l 
showing  the  general  principle  upon 
"  mon^ ''  has  been  construed  to  oeii 
Bui,  having  regard  to  the  f aots  of  tUi  j 
to  me  that  tbe  word  ''  money*'  hen  < 
such  a  wide  construction  as  was  gifSi^ 
eases.    The  facts  aro  these:— The  wiSI 
day  before  the  death  of  tiiotostatiis,! 
Immediate  anticipation ol  it;  hecpnpa 
consisted  of  some  arrears  of  rent,  half  st 
amd  furniture,  whioh  vras  all  tbe  ; 
poesessed.    The  will  Is  In  Ihsse  ^ 
then  read  the  words  of  the  will  aboit  i 
oeede^— 1     Tbcn  follow  oertafai  epea 
ponalain and JeweUsiy.    Tlienthsniii 
residue  In  these  terms  t^ffia  loiMipi 
bequest  ssit  out  above.]    Tbe  queHtm  i 
meaning  of  tiM  word ««monqy«'r  Ooss^ 
It  BMMis  the  whole  psnon 
oannot  have  meant  tha^  beoa 
■peelfio  gifts  of  aitisleswhiahweddMj 
tiie  word** nion<7''witii  that  1     ''"'' 
that  if  she  should  not  leave  mon^  i 
to  be  paid  out  of  the  properly  she  p^ 
Bowe  and  his  wife,  whioh  she  ^^'^^j 
that  purpoee.    It  is  not  neoesssiy,  is  fF 
an  intestacy,  to  construe  ''mon^    ^ ' 
personal  estate.    Oan  the  woid  *mf09 
meaning  short  of  general  persoosl  «tsti^  ^ 
had  no  money  striotty  speaUng.   I  ^ 
word  means  mon^  which  would  ; 
exeentor's  hands-4hat  is,  rsnts  dm  mj 
the  tonpike  bond--so  that  the 
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BiADDTo  V,  LoNDoir  80BOOX1  BoiSD.— Ik  sa  Tboshbvbt  Eucfnoir  Prxtiok. 


HxoR  OouiT* 


;  o(  tiMM  flnt^  and  than,  iv1i«i  tbej  we 

,  oit  of  tlM  pmeodi  of  the  property  the 

horn  Bmrj  Bowe  and  hie  wife. 

lenept  the  famitafe;  end  I  think  that  if 

;  kid  btwded  that  to  be  edid  ehe  wonld 

iMnedlfeotion  in  zegavd  to  it  ae  ehe  did 

»the  pioperty  ebe  pwohaied  hom  Henry 

Bat  tha  BBentloQ  of  oertitn  epeeiflo 

I  to  veto  ahow  that  the  taeCatriz  did 

to  be  iold  lor  paTuent  of  her 

therefore,  that,  aooordingto 

of  tha  wffl  el  the  taetatriz,  the 

fightlj  mada  by  her]  eaeoator  for 


|fif  opinion^ 


i,  HanHe,  A  BmUh  ;  Pe»dt  for  E<^4 


i(D»7 


ad  Wme,  JJ.)    Maroh  81 ;  April  !• 

V,  Loirpojr  School  Boasd.  (a.) 

Btmer  to  inkrpUad  a$  ia  part 
wdi€atmr0  Ad,  1873  (86  A  87  Vki.  c. 

\dtohom  an  aMm  has  hem  hroughi  /or 

mUee  e/  asiignment  ha$  been  giifen, 

in  rmpni  of  pari  of  the  Mt  and  dUptOe 

iUher  under  teMm  86  of  the  Judioature 

mier  order  57. 

ifpeel  from  an  order  of  A«  L«  Smitbi  J., 

ikd  been  bronght^  hi  Jannary,  1886,  by 

the  defendants  to  reoover  £977  lor 

t  under  one  oontraot    The  def  enoe  wae 

I  &e  Talue   of  the  work  done  by  the 

led  by  the  arohltect  (  that  the  money 

dne  nnder  the  oontraot  till  file  months 

i  the  writ ;  and,  ae  to  the  balance,  nerer 

1885,  the  defendants,  baring  reoeiyed 

Mn.  HopUneon  k  Bone,  of  the  aaaign* 

l^tha  plaintifl  of  the  money  doe  to  him 

miti,  took  ont  an  interpleader  aammont, 

[^  lab-aection  6,  of  the  Judicature  Act, 

■am  of  £861,  being  "  part  of  a  larger 

J^  ordered  that  the  defendante  should 

1 1861,  and  that  the  plaintifl  should  con- 

sgaiost  the  defeadants  as  to  the  uuad- 

directed  en  issue  between  the  plaintiff 

te,  sttd  stayed  the  action  as  regards  the 

^the  pkinUif.— A  party  seeking  to  inter- 

>U  the  debt.   He  cannot  deny  his  liability 

the  same  time  ou  a  money  demand 

cause  of  aotion  on  one  contract.    The 

1  seetlon  1  of  1  ft  8  Will.  4,  o.  58,  a.  I. 

)•    The  learned  judge  had  uo  power  to 

'  to  pert  of  the  amount. 

DipMi  ▼.  Hammond,  8  W.  R.  887,  8 

MiMidl  T.  Hayne,  8  8im.   ft  8ta.  63 ; 

»»PM.  12  M.   ft  W.    877  ;    Slafieff  v. 

•  *  W.  800 ;  Best  f.  Uayee,  1  H.  ft  C.  718, 

f  J*  Dig.  71. 

f  for  the  claimauts. 

fetter,  for  the  defendants,* was  not  called 

'  ^7  A.  H,  Todd,  Esq.,  Barrister- at-lAW« 


Bati  J.«-My  brother  Smith's  Tiew  of  the  casCi  and 
the  first  part  of  his  order,  were  Just  and  equitable,  and 
he  had  full  power  to  ma^e  it.  The  application  to  him 
was  entirely  independent  of  the  action,  although  it 
might  .have  been  made  in  the  action.  The  money  in 
question  was  not,  in  fact,  due  from  the  defendants,  and, 
it  it  had  been,  tiiey  oould  not  pay  it  because  of  the 
notice  of  aedgnment.  By  the  prorisions  of  the  Judica- 
ture Act,  1878,  s.  85,  eub*section  6,  a  person  owing 
money  is  at  liberty  to  pay  it  into  court  under  an  inter- 
pleader order,  and  the  defendants  availed  themselves  of 
that  power.  If  there  had  been  no  aotion  pending  the 
two  daimants  would  have  been  called  upon  to  contest 
their  right  to  the  money  which  the  defendants  paid 
into  oonrt,  and  neither  could  have  found  any  fault. 
My  brother  Smith  was  dearly  right  in  making  an  order 
whidh  had  the  saoie  efteot,  although  the  aotion  was 
pending.  There  ts  nothing  in  the  statute  to  prevent  him 
doing  so.  If  an  applicant  under  this  snb-seotlon  oomee 
within  the  deeoription  of  a  person  owing  money,  which 
is  said  to  have  been  assigned  by  the  person  to  whom  it 
is  dne,  ha  is  entitled  to  relief,  whether  an  aotion  hae 
been  brought  againet  him  or  not. 

With  regard  to  what  my  brother  Smith  hae  done  in 

taying  the  aotton,  I  am  of  opinion  that  he  was  wrong 

n  that  respect,  inasmnch  as  the  application  to  him  was 

not  made  in  the  action.    The  order  must  be  amended  so 

that  the  action  may  go  on  if  the  parties  desire  it 

Wills,  J.— I  am  of  the  same  opinion.  The  defend- 
ants were  no  donbt  entitled  to  an  interpleader  summons 
in  the  notion,  but  they  are  also  entitled  to  interplead  ae 
to  part  of  the  claim  against  them. 

The  mle  in  equity,  it  is  said,  was  that  a  defendant 
oould  not  be  relieved  in  reepeot  of  a  part  of  a  larger 
claim ;  but  it  is  nnneoeeeary  for  us  to  consider  that, 
beoanse  tha  praotlaa  as  to  interpleader  is  now  regulated 
by  order  87,  whidi  baa  altered  the  old  equity  praotioe. 
Under  that  order  I  am  of  opinion  that  the  defeadants 
are  entitled  to  interplead  as  to  part  of  the  amount 
sought  to  bereoovered*  To  hold  otherwise  would  inflict 
unnecessary  injustice*  I  agree  that  the  Judge  ought 
not  to  have  stayed  the  aotion,  and  that  tha  order  must 
be  varied  as  my  brother  baa  mentioned. 

Ordervariedae  to  elay  of  the  adUm. 
Solicitor  for  the  pUdntifl,  A.  G.  DUton. 
SoUoitorB  fbr  the  claimants,  F,  Biehardeon  A  Sadler. 
Solioiton    for   the    defendants,     Oedffe,    Kirby    A 
MilUU. 


Q.  ^.  Div.  (Lord  Coleridge,  O.J.,  \         Harch  30,  31 ; 
Hawkins  and  Mathew,  J  J.)       I  April  15. 

In  re  Thobitbuby  Electiok  Fetitiok.  (a.) 

Election  law — Parliament — Validity  of  ballot-paper — 
Abetnee  of  ojficial  mark-- Ballot  Act,  ISli  (35  A  36 
Vict,  c.  33),  es,  8,  4 ;  rr.  34,  36. 

A  ba/l'tpaper,  which  ie  ia  other  reepeete  valid,  m  not 
void  beoauee  it  hae  not,  on  the  faoe  of  it,  the  official 
mark  which  ie  directed  by  eection  8  of  the  Ballot  Ad, 
1873,  to  be  made  on  both  eidee  of  the  ballot-paper, 

Pickering  v.  James,  81  W.  B.  786,  D.  B.  8  C.  F.  489, 
eoneidered. 

Oase  stated  by  Field  and  Day,  J  J.,  under  31  ft  32 
Yict.  c  185,  s«  18. 

At  the  trial  of  the  parliamentary  election  petition  for 
the  Southern  or  Thombury  Division  of  the  obanty  of 


(d.)  Beported  by  Obcil  Csapxak,  Bsq.,  Barrister-ut- 
Law. 
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GlovoMtor,  in  wbioh  Aoktn  wm  tba  peUHoiivr  and 
Howard  the  re«pondeiit,  tbt  Taliditj  of  oertgUn  biJlot- 
papen  was  ohallenged,  and  Jadgment  pottoonad  uafcU  a 
decision  had  be«n  obtained  npon  tba  queition* 

The  return!  Off  officer  had,  at  the  eonntlnf  of  the 
poll,  allowed  834  ballot-papen  for  the  laepondent  and 
forty-nine  for  the  petitioner,  which  had  been  dtliverad 
to  the  foterc  hj  the  preeiding  ^eere  without  bating 
upon  their  face  the  ofloial  mark  required  hj  eaotion  S 
of  the  Ballot  Act.  The  decision  of  the  returning  officer 
was  affirmed  by  the  election  Judges ;  but,  on  the  appli- 
cation  of  the  petitioner,  thej  consented  to  state  «  cam 
for  the  opinion  of  the  Queen's  Bench  DitisfoUt  The 
question  fcr  the  opinion  of  the  court  was  wbeUiec  this 
decision  was  correct, 

OMfff  Q*0^f  and  A*  T.  Zatorsnef,  for  tho  lecpoadent. 
-oTbe  respondent  did  not  consent  to  this  case  beiagatated. 
The  Judges  gate  their  decision,  and  then  atated  the  ciwe  at 
the  petitioner's  request  If  their  decision  should  «ow  be 
ristersed,  a  further  inquiry  would  be  neesssary  i  but,  as 
the  parties  are  now  here,  it  will  be  more  eanTcnient  to 
ha^  the  case  argued  at  once  than  postponed  nntil  after 
Judgment  has  been  delivered  in  the  petilioii* 

Lord  CoLXBiDGs,  O.J. — As  the  petitioner  presses  for  the 
aigumert  of  this  case,  and  it  is  not  opposed  by  the 
other  »tde,  we  will  hear  it ;  but  we  must  not  be  taken  to 
decide  that  the  learned  Judges  who  try  an  election 
petition  should  reserve  for  this  court  difficult  questions 
which  may  arise  at  the  hearing.  The  oouise  which  we 
now  adopt  must  not  be  taken  as  a  praoedent 

MaUh0W$,  <?,C.,  and  Birmid,  for  the  petitioner.— 
The  qoestion  raised  for  the  deoislon  of  this  court  turns 
upon  the  ooBstruction  of  section  8  of  the  Ballot  Act, 
187f.  Thematarial  worde  are:— '* Each  ballot-paper 
shall  have  a  number  orinted  on  the  baek,  and  shall  have 
attached  a  counterfoil  with  the  same  number  printed  on 
the  face.  At  the  time  of  voting  th^  ballot-paper  shall  be 
marked  on  both  sides  with  an  official  mark,  and  delivered 
to  the  voter  within  the  polling  statloa.  .  •  •  Any 
ballot-paper  wbioh  has  not  on  its  back  the  ofBelal 
mark  •  •  •  shall  be  void  and  not  counted.*  The 
ballot«papers  which  are  cballenged  In  this  ease  had  the 
official  mark  only  on  the  back.  If  they  five  to  be 
deemed  valid  the  words  *'on  both  sides"  must  be 
ignored.  The  words  "  shall  be  marked  "  are  imperative : 
Hunt  V.  Wimhhdon  Local  Board,  27  W.  R.  183,  4  0.  P. 
D.  48 ;  Toung  v.  May4>r  of  LmmingUm,  31  W,  B.  M5, 
8  App.  Gas.  517,  They  are  placed  in  a  stotute  oon* 
ferring  a  franchise,  which  must,  therefore,  be  construed 
strictly :  Liverpool  Borough  Bank  v*  Turner^  6  W.  B. 
292,  2  Do  G.  F.  &  J.  502,  30  L.  J.  Oh.  379 ;  Oily  of 
London  v.  Vanacre,  5  Mod.  438, 12  Mod.  270 ;  Ea$tern 
Archipelago  Co.  v.  Heg..  2  W.  B.  77,  2  E.  &  B.  856  ; 
Gomyns*s  Digest,  Tit.  Franchise,  F.  20,  21.  The  word 
'*  shall "  is  always  held  to  be  mandatory,  except  when 
the  Acts  enjoined  are  merely  ministerial :  Watikli/n  v. 
Wooldi,  4  0.  B,  86 ;  BrumfiU  v.  Bremner,  9  W.  B, 
144,  9  0,  B.  (N.  8.)  1;  Morgan  v.  Parry^  4  W,  B. 
286,  17  C,  B.  334.  It  U  the  duty  of  the  voter,  as  well  as 
of  the  polling  clerk,  to  see  that  the  ballot-paper  hss 
the  official  mark.  In  Pickering  v.  JameSf  21  W.  B. 
786,  L.  B.  8  0.  P.  489,  at  p.  501,  Bovill,  O.J.,  says: 
"  The  duty  is  cast  ou  the  voter  of  showing  the  mark." 
In  the  Oldham  ease,  I  O'M.  &  H.  151,  Black- 
bum,  J.,  struck  oil  a  vote  which  was  tendered 
at  the  wrong  polling  booth,  holding  that  it  was 
the  voter's  fault  as  well  as  the  polling  c1erk*s. 
If  there  is  no  official  mark  on  the  face  of  the  ballot* 
paper,  it  will  be  necessary  for  the  officer  to  look  at  the 
back  of  the  p^per,  which  would  violate  the  secrecy  of 
the  ballot:  Stowe  v.  JoWffe,  22  W.  B.  946,  L.  B.  9 
0.  P.  446,  It  is  dear,  tbeiefore,  that  the  mark  on  the 
face  of  the  paper  is  materiaL  Tba  mark  om  the  back 
Is  to  be  seen  when  the  fote  M  given  i  that  on  the  faea 


a  mesa  < 


Bole] 


ftkti 


wban    the 

ia   axpfsisly 

on  tba   baek  to  ha 

body  of  tbt  Act,  and  Mt 
rulee*     It   is,   thevefoie, 
Wwfdmmrd  t.  Barmm»t  Ii.~B.  10  a  P.I 
Dig.  178,     The  faot  that  saatfoi  2  t 
ballot-paper  wUhont  tba  oIlBba  msrk  i 
Toid*  but  mabea  no  rimllac  provlikn  lot  \ 
paper  without  tba  alBaial  mark  upan  fb  i 
dttsivet    Tba  maxim  SaoprfHn  umm  ed  t 
can  seldom  he  applied  in  its  bioadcst  i 
Atthifdjigo  Co,  v^    iS^  i    Bvooa'i 
p.  606.    The  things  expreseed  in  ihe  i 
ezhaustiTe.    Section  18  shows  that  a  ' 
validated  by  a  disregard  of  the  genersl  \ 
Aet,    The  pitnelple  stated  in  W^oiwurii 
that,  if  the  requirements  of  the  Act  aie  i 
fulfilled,  there  Is  no  enactment  by  whidi  i 
can  be  treated  as  void|  applied  to  the  ] 
that  case,  but  doee  not  apply  to  this, 
the  returning  officer  shall  **  indorse "  r^a 
baQot^papev  wfaioh  ha  r^eots  as  inviUi;  \ 
not  permit  him  to  look  at  the  back  of  f 
must  dedde  the  questiou  of  Talidity  before  i 
and  indoiaement  may  be  nmde  upsn 
pnper.  Just  as  it  may  upon  the  face  of  a  Utti 
Ex  parte  Tolti,  27  L.  J.  Bkay.  9;  BOUi 
Act,  1882,  s.  38  i  Byles  on  BUls,  p,  15S. 

GuOy,  Q.Cn  and  A.  T.  Lawretm,  for  thsi 
—It  is  not  to  be  presumed  that,  when  tUl 
has  eonferred  the  franabiaa  upon  votsnbitf 
render  their  votes  void  in  any  oss« 
spedally  enaoted  that  feilure  to  eo 
provisions  should  have  that  efTect 
Ballot  Act,  35  ft  36  Vict.  c.  33| 
three  things  shall  render  a  vote  void,  bat  t 
on  behalf  of  the  petitioner  seeks  to 
namely,  the  absence  of  an  offidal  msik  i 
of  a  baUot-paper,    The  section  makes  t 
on  the  back  of  the  paper  the  eesentlsl 
must  be  looked  at  as  the  paper  comes  oat  I 
box.    The  returning  officer  ia  bound  to  i 
baUot-paper  does  or  does  not  comply  vl 
He  must,  therefore,  see  that  there  is  aa  < 
the  back.    The  returning  officer  is  the  i 
Tdidity  of  a  vote,  and  there  Is  nothing  j 
iorbld  his  looking  at  the  back  of 
Bale  84  provldee  for  the  numbers  only  i 
and  there  is  nothing  In  eaotlou  4 
baUot-papere  are  to  be  kept  with  their  1 
The  word  '*  indorse  *'  mast  be  taken  in  Itos 
it  is  not  likely  that  an  indoraement  wooUt 
the  face  of  the  ballot-paper  where  it  migtj^ 
the  mark  of  the  voter.    Seotion  2  [      ^ 
dltions  as  eesentid  to  a  good  vot^  snd  < 
by  implication,  that  votee  which  coapl/ 1 
ditionashaUbaoounted.    ThadirseCioBsftfl 
of  the  voter  given  in  the  eeeond 
the  piovldons  of  seotion  8,  andspsei^tli^ 
things  as  those  wbioh  will  render  a  voUi 
of  an  offidal  maik  upon  the  ftee  of  a  I 
not  one  of  those  three  things.    Then  b  I 
the  voter  to  see  that  there  is  an  ofllflisl  i 
of  the  paper,  and  the  provision  that  hs  i 
offidal  mark  to  the  presiding  officer  is  ^ 
voter^'s  protection.    It  cannot  be  i 
precedent  to  the  vaUdity  of  the  vote^  f«C 
tion  entirely  for  the  returning  oilow»  i 
which  the  presiding  officer  has  nothioic  M 
Wigtown  ea$e,  2  0*M.  k  H.  816,  at  p.  M»J^ 
expressed  an  opinion  that  tin  only  ^B^j" . 
voter  is  to  see  that  the  ballot*psper  hai  Wi 
onthabaak.    [Thi^ WiN itofptA-] 


ithsi 
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HjQim.  Ooviv, 


>  jwiimmi  of  tii»  Ctourt  (Loid  OoMiin«p 
indXAxnw,  JJ.)  wm  Mlmtd  bjr 


-Thi 


only  queflfoa  for  oiu  dodiloB  it 
to  tbo  vftUfUty  of  o  toIo  f iv«i 

18TSy  lor  A  oMdiaoto  for  elootton 
«kat  tho  bollo«*poper  oa  whioh 
bt  OMikad  on  both  Mw  with  on 

bod  by  Motloii  %  of  that  Aot,  or 
•0  f  or  M  tbo  ToUdlty  of  tbo  ?olo 
ol  tho  boUot«p«Mr   ia  m 


bkMk^l 


«f  thii  oloofion  potitta  baforo  Hold 
iMt  thou  97S  iPotM  woio  objeoted  to 
I  other  on  the  fromid  that  tho  ballot. 
If  were  ftvea,  tboogh  duly 
,  bare  no  offloial  mark  on  the  f aee. 
ooerriiled  by  the  learned  eleotion 
e,  gmnted  a  ease  Ibr  the  opliiloii  of 
to  bo  atated  that»  thle  being  a 
f  ooe  eoanoel  had  a  right  to  be  houd* 
f  foy  ezeepttonal  olroomttancet^  and  ai  a 
I  indalgeooe,  that  the  oonrt  heaid  two 


1  at  the  ooneloalon  that  the  Jadgment 

\  Jndgw  ia  right,  and  that  the  totee  are 

tbo  oonatmotion  to  be  pat  open 

in  tho  Ballot  Aot,  It  ahould  be 

|lhat  no  enaetoMnt  oontained  in  It  affecta 

I  the  Aet  raiatea  to  prooadare  alone.    The 

I  euotly  ae  it  did  before  that  4ot  waa 

i  neiely  diraota  the  mode  in  whidh  the 

I  objeotof  it  being  to  inanie, 


(fha  proTiaiona  oontained  in  the  body  of 
lak  alao  be  had  to  the  aohednlea 
I  for  parliamentary  oleetlona,  forms 
I  iireotiona  for  the  goidaneo  of  votera, 
~Bof  the  Aet,  it  ia  ezpreaaly  enacted  that 
I  thia  Aet,  and  the  notea  thereto  and 
^dtall  be  oonatmad  and  have  efleot  aa 

tto  the  Snd  aeotion,  which  preserlbea 
the  ballot  ia  to  be  taken,  it  will  be 
I  a  clear  underatanding  of  the  offlcera 
Bdntiea  imposed  upon  them  respeotlTely, 
7i  ftc.,  to  be  proTided  for  the  oondact 
r  election.  In  the  first  place,  the  dnty 
1  in  the  event  of  more  candidates  being 

I  there  are  Taoaneies  to  be  filled  np,  is  by 

•  Si  esit  npon  the  retnmfng  officer,  and  he 
poll  in  the  manner  preseribed  by  the 

1 18  be  is  to  provide  a  suffloient  number  of 
By  role  16  each  polling  station  Is  to 
Qompartmenta  in  **  which  the  voters 

^^tes  screened  from  observation."  By 
i  with  mle  80,  the  retnmlng  oflloer  is 

[Mf  alia,  ballot-boxes,  ballot-papers^ 
nts— deecHbed  in  the  rule  aa  **  instm- 
Dg  thereon"  (that  is  on  the  ballot- 

{ offidal  mark  "  (hereafter  referred  to)— 
r  of  voters,  and  materials  for  voters 
i-papers. 

I  provided  he  shall  appoint  a  presiding 
I  at  each  polling  atation,  and  by  aection 
'o  appoint  and  pay  such  officers  as  may 
I  dfectoaUy  conducting  the  eleotion. 
and  the  2 let  rule  Impose  upon  the 
r  the  duty  to  keep  order  at  his  station. 
^  ^  invests  the  presiding  officer  with  the 
|%o^»retoming  olfioer  in  mattera  relating 
'  the  lame  aection  vests  in  him,  and  any 
hy  the  returning  offioer  to  attend  a 
^  Powti  to  aak  the  qaeaHoni  and  adniaiftar 


the  Qa«h  aatboiiiid  by  law  to  bo  Mbad  of  and  odnrfQla- 
larad  to  VQtera. 

Bole  50  pvovidea  that  the  pteaiding  oifioer  nay  do, 
by  the  olerka  appointed  (i.6.,  by  the  returning  offioer) 
to  aaaiat  him,  any  aot  whioh  be  ia  required  or  aatbori«ad 
to  do  at  a  polling  atation  oMapt  order  the  arreat»  «cela« 
aioo,  Of  ^eotlon  of  any  peraon  from  the  pollihg  station. 
With  thia  maohUiery  provided  and  theae  offloers  appobited 
and  In  attendanoe,  let  na  now  aee  how  a  voter  on  the 
register  entitled  to  leoord.hia  vote  ia  to  piooeed.    A 
voter  can  only  record  hia  vote  npon  a  ballot»paper  pro* 
vided  for  Un  by  the  retaining  offioer  and  huided  to 
bim  in  the  polling  atation.    Tbo  form  of  aooh  ballot* 
paper  ia  preeoribed  by  the  Snd  aohednle  to  the  Aot,    It 
ia  to  be  attached  to  a  ooonterfolL    !nio  frent  or  teoe  of 
the  ballot-paper  moat  oontain  a  liat  of  the  oondldatea, 
ahowiag  their  namti  and  deaorlptlons  and   aitaiiged 
alphabetioally  in  tbo  ordff  of  theii  aomamaa  (aeotion  8 
and  mle  Sa),    On  each  ballot-paper  a  nnmbe?  ia  to  be 
printed  on  the  haok,  and  eaoh  oonnterfoU  is  to  have  a 
ooneaponding  number  printed  on  the  face  (aeotion  3), 
The  flrat  atop  for  a  voter  to  take  ia  to  apply  at  hia 
polling  atation  for  a  ballot*paper^tbis  is  eqi^valent  to 
tendering  his  vote  (seetion  15),    Before  he  is  entitled  to 
have  a  ballot^pi^r  furnished  to  him,  the  voter  olaiming 
must  give  hia  name  and  deaoription  to  the  prealding 
officer  or  aome  derk  appointed  by  the  returning  officer 
for  that  purpose,  and  tbereapon  such  presiding  officer 
or  derk  ought  to  torn  to  the  regiater  of  voters,  and,  if 
he  finds  the  name  of  the  voter  in  auoh  register,  hia 
duty  is  to  oaU  out  the  number,  name,  and  deaoription  of 
auoh  voter  aa  atated  in  the  regiater  (rule  24),  ao  that  all 
preaent  may  know  that  the  peraon  being  or  olaiming  to 
be  the  individual  so  named  baa  applied  for,  and  ia  about 
to  reoeive,  a.  ballot-paper.    This  really  gives  no  more 
Information  to  anybody  than  that  A*  B.  or  0.  1>«,  or 
aomebody  olaiming  to  be  A.  Bt  or  0.  D.,  and  numbered 
ao«aad-ao  in  the  regiater,  ia  about  to  vote.    Tt  oaUa 
attention  to  the  peraon  of  the  individual  who  olaima  to 
vote  in  that  name  and  givea  faoility  for  proof  in  oaae  of 
alleged   peraonation.     The    regiater   number   of    the 
olaiming  voter  is  then  to  be  marked  by  the  officer  or 
dark  on  the  oounterfoiL    This  being  done,  no  difficulty 
(except  in  oaaea  of  peraonation  where  identity  ia  dla<« 
puted)  can  afterwarda  arise  in  tracing  each  ballot«paper 
to  the  voter  to  whom  it  is  delivered,  for  the  number  on 
the  back  of  the  ballot-paper  would  enable  reference  to 
be  made  to  the  counterfoil  from  which  it  waa  tarn, 
while  the  register  number  marked  on  the  face  of  the 
oounterfoil  would  enable  reference  to  be  made  to  the 
regiater  itaelf  •  where  the  name,  Ac,  of  the  voter  would 
be  found.    Before^  however,  a  ballot-paper  ia  delivered 
to  an  intending  voter,  it  is  required  by  section  9  and 
rule  24  that,  immediately  before  it  is  delivered  to  the 
elector,  it  shall  be  marked  on  both  sides  with  the  official 
mark^  either  stamped  or  perforated. 

Tfie  duty  ao  to  mark  or  to  aee  that  eaoh  ballot<-paper 
ia  ao  marked  before  it  ia  delivered  to  the  voter  dearly 
liea  on  the  prealding  offioer  or  derk  appointed  for  that 
purpose:  Fickering ^»  Janrn, 

The  voter  has  no  such  obligation  oast  upon  him,  he  is 
only  required  by  section  2  to  show  the  official  mark  on 
the  back  to  the  presiding  officer  before  he  puts  It  in  the 
box.  Bule  25  requires  that,  on  the  receipt  of  the  bdlot- 
paper,  the  voter  ahall  go  into  one  of  the  oompartmenta 
and  there  mark  hia  paper  and  fold  it  up  ao  aa  to  conceal 
hia  vote,  and  then  put  hia  ballot-paper  ao  folded  up  into 
the  ballot-box,  and  quit  the  polling  atation.  Section  2 
of  the  Act,  however,  requirea  that  the  voter  ahall  place 
his  ballot-paper  in  the  presence  of  the  presiding  officer, 
*' after  ha^g  shown  to  him  the  official  mark  at  the 
back." 

What  this  offidd  mark  is  to  be  is  dearly  within  the 
disoretioa  of  the  returning  ofBcer ;  but  it  is  clear  that 
the  Legislature  intended  it  should  be  a  aeorat  marhv  ton 
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rule  SO  requires  that  the  returning  offloer  ehall  keep  it 
•eorety  and  that  an  interval  of  not  less  than  seven  years 
shall  intervene  before  it  is  again  nsed  for  the  same 
purpose. 

The  objeot  being  to  keep  the  ofBoial  marie  a  proflbmid 
seoreti  there  being  no  provision  for  making  it  known 
even  to  the  voter  himself,  it  is  a  little  extraordinary  that 
the  voter  should  be  required  so  to  fold  his  baUot*paper 
as  to  expose  that  mark  on  the  baek  of  the  papeSp  and  to 
show  it  to  the  presiding  ofBoer.  Yet  this  is  direoted  by 
section  2  of  the  Act,  and  the  second  paragraph  of  thii 
section  makes  void  any  vote  reoorded  on  a  ballot-paper 
which  has  not  on  its  back  the  official  mark. 

Now  it  is  dear  that  the  TOtes  imder  discussion  in  this 
case  do  not  fall  within  this  objection,  for  the  ballot* 
papers  have  on  their  backs  the  oiBotal  mark* 

Mr.  Matthews,  however,  veiy  strenaonsly  contended 
that  it  was  equally  essential  that  the  oifldal  marik  should 
appear  upon  the  faoe  of  the  paper,  and  he  insisted  that 
the  only  inspection  of  the  back  of  the  ballot*paper  per- 
mitted by  law  was  the  inspection  of  the  official  maik 
required  to  be  shown  to  the  presiding  oiOcer  immediately 
before  its  being  placed  in  the  ballot-box,  and  that  any 
inspection  of  or  reference  to  the  back  of  the  paper  after 
once  it  was  deposited  in  the  box  was  contrary  to  the 
provisions  and  spirit  of  the  Act,  for  that,  to  refer  to  the 
back,  would  practically  be  to  enable  the  party  so  inspect- 
ing to  gain  knowledge  of  the  number  of  the  counterfoil, 
and  with  that  Knowledge  to  ascertain  the  register 
number  and  name  of  the  voter ;  and,  following  out  this 
argument^  he  urged  that,  after  tiie  deposit  in  the  box,  the 
facb  alone  could  be  inspected,  and,  therefore,  it  was 
essential  that  the  official  mark  should  there  appear  to 
establish  the  authenticity  of  the  paper  and  its  identity 
with  that  delivered  out  to  the  voter,  which  was  the  sole 
ol^Mt  of  the  Legislature  in  requiring  an  official  mark  to 
be  placed  on  the  paper.  We  are  unable  to  take  this 
view  of  the  case.  As  a  matter  of  fact  it  would  be  prac- 
tically impossible  for  the  returning  officer  to  f ulffi  the 
duty  imposed  on  him  by  section  S  after  the  close  of  the 
poll  without  having  inspection  of  the  backs  of  the  ballot- 
papers.  They  are  required  to  be  put  into  the  box  folded 
so  as  to  conceal  the  vote  and  to  expose  the  official  mark 
on  the  back*  In  the  box,  therefore,  the  backs  alone  are 
exposed. 

By  rule  84,  before  the  returning  ol&cer  proceeds  to 
count  the  votes  in  the  presence  of  the  agents  of  the 
candidates,  he  Is  required  to  open  each  bidlot-box  and 
take  out  the  papers  therein,  count  the  numbers  thereof, 
and  mix  the  whole  uf  the  papers  together.  To  do  this 
he  and  the  agents  must  of  necessity  see  the  papers 
folded,  with  only  the  backs  exposed,  as  they  were  placed 
in  the  box.  It  is  true  that  from  such  an  inspection  it 
is  to  the  last  degree  improbable  that  any  useful  in- 
formation could  be  obtained.  Then,  again,  the  result 
of  the  poll  is  to  be  ascertained  by  counting  the  votes 
given  to  each  candidates  (section  2).  Role  34  reqaires 
the  returning  offloer,  while  counting  and  recording  the 
number  of  ballot-papers  and  counting  the  votes,  to 
keep  the  ballot-papers  with  their  faces  upward*,  and 
take  all  proper  precautions  for  preventing  any  person 
from  seeing  the  numbers  printed  on  the  backs  of  such 
papers.  Now,  in  order  to  falfll  the  requirements  of 
this  rule,  it  is  absolutely  necessary  that  the  folded 
papers  should  be  opened  in  order  to  expose  their  faces, 
aud,  in  opening  them,  it  is  impossible  to  avoid  seeing 
the  backs.  Moreover,  the  rule  does  not  say,  nor  does 
any  section  in  the  Act,  tbi»t  the  returning  officer  or  the 
agents  shall  not  see  the  becks.  It  rather  assumes  that 
they  must  and  will  see  the  backs  of  the  papers,  and 
enjoins  upon  the  returning  officer  the  duty  to  take  all 
proper  precautions  to  prevent  the  numbers  being  seen. 
There  is  still  another  matter  to  be  noticed,  which  appears 
conclusively  to  show  that  the  returning  officer  has  not 
only  the  rights  but  that  the  duty  is  cast  upon  hUn,  to 
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both   aides  of   the  biUot-psfCBJ 
declares  tiie  result  of  the  pdlL    It  is  hii  T 
the  votes,  and  the   aeoond   paragnph 
expressly  enacts  that  be  ahaU  not  oooat  (ti 
ballot-paper  iMck  baa  not  on  its  t 
mark,  and  that  a  ballot-paper  opsn  ts 
shall  be  void.    In  detarmining  whetfasr  a  1 
is   void  or  ought  not  to  be  oonatsd  ' 
officer  acts  Judicially,  and  his  dssisioa  I 
section  2  to  be  final,  subject  only  to  i 
questioning  the  election  or  retmn*    Hov  < 
ing  officer  discharge  his  duty 
respecting  an    objection 
which  is  alleged  to  exist  on,  or  be  ( 
back  of  the  ballot-i^aper,  wfthoot 
of  the  paper  f    To  ns  the  quastii 
itself*    Lastly,  by  rule  8^  the 
required  to  indorse  ^'rejected"  on  aaj  \ 
may  reject  as  invalid.    Mr.  8tioud  f 
that  this  rule  does  not  mean  tiiat  the  i 
shatt  be  written  on  the  back,  but  on  thi^ 
paper.    If  this  is  to  be  the  maanhig  of  tbs  i 
can  say  is  that  the  Legialatnre  has  i  '  ' 
fortunate  word  to  express  its  intsntloa, 
Walker's  and  Webster's  dictionaries  the  i 
verb,  "  to  indorse,"  is  defined  *' to  wiits  • 
This  is  the  constmctton  we  pisoe  on  1 
rule  36.    It  follows  that,  in  order  to  i 
paper,  the  returning  offioer  moat  sse  tbs  I 

It  is  not  necessary  for  the  dedsiaa 
case  for  us  to  determine  wliethar  or  net  i 
of  the  presiding  ofBoer  to  look  at  the  I 
voter  and  see  that  it  fai  nwikad  witii  1 
before  it  is  placed  in  the  box;  nor  whatc 
pursue  if  a  voter  attempted  to  put  in  ' 
Toting-paper  which  is  obviously  without  as  s 
This  is  a  matter  upon  which  the  Jndgss  U  f 
Common  Fleas   were  equally  divided  ' 
Pieharing  v.  James,  Bovill,  0.  J.,  and  f 
taining  the  opinion  that  no  anoh  duty  iis 
preridiug  officer,  Keating  and  Brett.  JJii 
the  oppoeite  view.     We  think  it  right,  1 
that  we  adopt  the  latter  view,  wiiioh  < 
accordance' with  what  seems  to  have  1 
of  the  Legislature*    Why  a  Toter  shoold  I 
show  the  official  mark  at  the  back  of  his  i 
the  presiding  offioer,  If  that  officer  was  i 
at  it,  or  to  take  any  action  in  the  event  c 
the  voter  had  either  mistaken  the 
deavouring  to  palm  off  a  spurious  mark,  \ 
to  imagine.    On  the  other  hand,  if  tbs  | 
having  the  duty  cast  upon  him  to  see  f 
properly  marked  before  it  enters  the 
presentment  by  the  voter,  that,  inadvi 
paper  has  been  delivered,  but  without  tks  4 
he  can  at  once  rectify  the  inadvertencs  i 
loss  of  an  honest  vote  by  informing  the  i 
sion,  cancelling  the  unstamped  paper  (of  o 
satisfied  it  is,  in  fact,  the  genuine  W^^ 
to  the  voter),  and  delivering  out  to  Uis  i 
duly  stamped,  upon  which  he  may  i"  '^ 
vote.     Whether,  if  the  voter  insisU  opos  i 
which  the  presiding  officer  thinks  is  void  i 
official  stamp,  being  deposited  io  the  boi»  i 
offioer  has  a  right  to  refuse  to  allow  it  tsb* 
is  a  question  open  to  grave  argument;  f 
offloer  alone  is   appointed  to   dedds 
validity  of  any  ballot-paper,  and  it  ms/  bsl 
irregular,  the  presiding  offtcer  is  boasd  I 
leaving  it  to  the  returning  officer  ««*•  f 
decide  whether  it  ought  to  be  rejsflfaa  < 
dealt    with.     Upon  this  pointy  *''"*Sl 
from  offering  any  opinion.    In  tUs  esss  m\ 
not  whether  the  preetding  ofllcer,  or  thsiM 
eonduet  of  the  deotfon  wm 
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ComiT  OT  Appsaij. 


In  rb  Ekanubl  and  Sdoconds. 


Court  of  Appxal. 


epeets,  diflchaiged  the  daty  oast  upon  them,  bat  whether, 

^  naaoB  limply  of  the  omiaaion  to  itamp  the  ballot- 

p^pen  on  the   faces  (the  maxke  on  the  badk  being 

\  admittedly  xegalar)»  the  Toten  haTe  lost  their  votea. 

We  are  of  opinion  they  have  not.    They  haTe,  in  oar 

epinion,  complied  with  OTery  reqairement  of  the  atatate 

■  aad  the  ralea,  and  ha? e  atriotly  followed  the  directiona 

%  prflacribed  in  achedule  2  for  their  gaidanoe. 

i     Having  done  thla,  to  hold  that  their  Totea  are  Toid  by 

t  naaon  of  an  omiaaion  not  pointed  oat  aa  material  either 

)gy  atatate,  rales,  and  directioni,  woald  be  to  hold  that 

tha  atatote,  roles,  and  direotiona  were  bat  falae,   mia- 

Miag  guides  to  the  obaerrance  of  the  obligatlona  en- 

Jalnad  by  law  ;  this  we  are  not  prepared  to  do.    If  the 

Xogialatore  had  intended  that  the  absence  of  the  oifioial 

:k  from  the  f aoe  of  the  ballot-paper  ahoald  avoid  the 

I,  it  ia  impoasible  to  aoppoae  that,  in  declaring  in  the 

aeotion  what  Totea  shall  be  Toid  and  not  counted, 

woold  hare  confined  itaelf  to  the  absence  of  the  mark 

the  back.     It  woald  be  difflealt  to  suggest  a  case  to 

lieh  the  maxim  ao  often  quoted  during  the  argument, 

Exprestio  uniua  est  exdutio  aUerim"  could  be  more 

i  Jutly  and  fittingly  applied. 

Per  the  reasoas  we  have  given  we  adjudge  the  to  tea 
It  to  be  good,  and  alarm  the  decision  of  the  election  judges. 
i  The  costs  must  be  paid  by  the  petitioner. 

Judgment  cKCordingly  ;  leave  to  appeal  refused. 

Solicitors  for  tbe  petitioner,  Doyle  Jb  Sons,  for  Taynton, 
^^uceater. 

Solicitors  for  the  reapondent,  Meredith,   Roberts,  A 
Mills,  for  Qwynn  &  Qwynn,  Briatol. 


CouYt  of  AppiaL 

Urom  Chan.  Div.  May  26. 

In  re  Ehakuxl  &  Simhonds.  (0.) 

MxHioT — Taxation — Charge  for  agreement  for  leass 
when  followed  hy  lease— -Solicitors*  Beniuneration  Act, 
1881  (44  S  45  Vie^.  c.  44),  aa.  2,  A— General  Order, 
August,  1882,  clauses  2  (b.)  and  (c);  Schedule  1, 
part  2, 

The  scale  of  charges  in  respect  of  leases  prescribed  in 
schedule  1,  part  2,  to  the  General  Order  under  the 
^lieitort^  Bemuneration  Act,  1881,  includes  charges  for 
fi  prior  agreement  for  a  lease,  and  a  solicitor  is  not  en* 
ailed  to  any  extra  payment  for  such  an  agreement. 

Decision  of  Pearaon,  J.«  affirmed. 

Appeal  from  a  deoiaion  of  Pearaon,  J. 

In  December,  1884,  A.  H.  Beddington  entered  into 
Aegotiationa  with  Messrs.  Benuhe  &  Somberg  for  a  lease 
to  them  of  certain  offices  in  Lime- street,  in  the  city  of 
I^mdon. 

An  agreement  for  such  a  leaae  waa  prepared  by 
Heiara.  Emanuel  &  Simmonda,  the  aolicitora  for  the 
l^aor,  and  waa  executed  in  January,  1885.  By  that 
igreement  it  waa  provided  that  the  leaae  should  be 
According  to  the  form  of  leaae  annexed  to  the  agreement 
and  signed  by  the  parties,  and  that  the  lesaeea  ahould,  on 
the  leaaor'a  fulfilling  and  performiDg  certain  atipulationa 
therein  contained  aa  to  repairs  and  alterationa  of  the 
iemiaed  premiaee,  accept  the  lease  and  execute  a  counter- 
part, and  that  the  leaaeea  ahould  pay  tbe  expenaea  of,  and 
incidental  to,  the  preparing  and  executing  the  agree- 
ment and  the  leaae  and  counterpart,  but  that  the  obliga- 
te*) Beported  by  W.  Ivimby  Coox,  Eeq.,  Barriater-at- 
Law. 


tlona  of  the  leaae  on  the  leaaee'a  part  should  commence 
only  from  the  date  of  the  completion  of  the  worka 
atipulated  for  by  the  agreement  and  poaaeaaion  being 
given  to  the  leaaeea  in  accordance  with  thoae  atipulationa. 
Possession  was  to  be  given  as  soon  as  the  works  were 
completed,  and  not  later  than  the  1st  of  March,  1885  ; 
and  in  this  reapect  time  waa  to  be  of  the  eaaence  of  the 
agreement. 

Poaaeaaion  waa  duly  given  to  the  leaaeea,  and  the  lease 
and  counterpart  were  executed. 

Meaara.  Emanuel  &  Simmonda  eent  in  their  bill  of 
ooati  to  the  aolioitor  of  the  leaaeea  divided  into  two  parta, 
the  firat  part  containing  the  ooata  of  the  agreement  for 
the  leaae,  and  the  other  part  the  coata  of  the  lease  itself. 

On  the  taxation  the  taxing  master  held,  on  the 
authority  of  In  re  Field,  33  W.  B.  553,  29  Oh.  D.  608, 
that  the  acale  fee  included  the  preparation  of  the  agree- 
ment. Thia  deoiaion  waa  affirmed  by  Pearaon,  J.,  on  the 
ground  that  the  preparation  of  the  agreement  waa 
'*  buaineas  connected  with  the  lease,"  juat  aa  the  negotia- 
tions were  in  Jn  re  Field, 

Messrs.  Emanuel  &  Simmonds  appealed. 

Charles,  Q,C,,  and  Alexander,  for  the  appellants, — In 
thia  caae  the  agreement  for  the  leaae  contained  certain 
atipulationa  with  reference  to  repairs  which  wete  not 
oontained  in  the  lease,  and  is,  therefore,  separate  from 
the  lease.  The  appellants  are,  therefore,  entitled  to 
charge  separately  for  this  under  clause  2  (c)  of  the 
General  Order  as  being  *'  other  busineaa,  the  remunera- 
tion of  which  ia  not  hereinbefore,  or  in  achedule  1 
hereto,  preacribed.  .  •  ."  The  language  of  the  head- 
ing of  achedule  1,  part  2,  ia  in  oar  favour.  Thia  caae 
ia  diatinguiahable  from  In  re  Field,  aa  in  that  caae  there 
waa  no  agreement  for  a  lease ;  there  were  only  negotia* 
tions. 

Northmore  Lawrence,  for  the  respondents,  contended 
that  the  case  was  entirely  covered  by  the  decision  in  In 
re  Field,  It  could  never  be  contended  that  a  solicitor 
was  entitled  to  charge  the  scale  fee  of  £1 10a.  per  cent, 
on  the  rental,  or,  if  there  was  a  premium,  on  the  premium 
for  merely  copying  out  a  form  of  leaae  oontained  in  the 
achedule  to  the  agreement  for  the  lease. 

CorroK,  L.J. — This  is  an  appeal  from  a  decision  of 
Pearson,  J.,  refusing  to  discharge  an  order  of  the 
taxing  maater.  The  queation  tuma  upon  the  conatrao- 
tion  of  clauae  2  of  the  General  Order  of  Auguat,  1882, 
made  in  purauance  of  the  ticlicitora'  Bemuneration  Act, 
1881.  The  facta  of  the  preaent  caae  are  aa  foUowa. 
[Hia  lordahip  atated  them  and  continued : — ]  In  the 
bill  of  ooata  carried  in  aeparate  ohargea  were  made  for 
the  agreement  for  the  leaae  and  for  the  leaae.  On  the 
taxation  the  taxing  maater  held  that  the  charges  in 
respect  of  the  agreement  for  the  lease  [were  covered  by 
the  ad  vctlorem  fee  charged  in  respect  of  the  lease. 
Upon  that  point  I  think  the  taxing  master  was  right. 
We  have  had  a  similar  point  before  ns  in  In  re  Fidd, 

Bat  it  was  contended  that  the  agreement  in  the 
present  case  was  a  separate  and  an  independent  one, 
and  that  it  ought  to  be  paid  for  under  clause  2  (c)  as 
buaineaa  the  remuneration  for  which  waa  not  preacrik>ed 
by  the  former  part  of  clauae  2  or  by  part  2  of  achedule 
1.  It  waa  aaid  that  part  2  related  only  to  leaaea  and 
agreementa  which  were  intended  to  operate  aa  auoh.  I 
agree  that  the  heading  of  part  2  refera  to  an  actual 
leaae  or  an  agreement  on  which  the  parties  intended  to 
rely  instead  of  a  lease.  But  that  does  not  settle  the 
preaent  queation,  for  clauae  2  aaya  that  the  remuneration 
of  a  aolicitor  in  reapect  of  buaineaa  '' connected  with  " 
a  leaae  '*  ia  to  be  regulated  aa  foUowa : — "  It  ia  true 
that  part  2  of  achedule  1  only  refera  to  '*  leaaea  or 
agreementa  for  leaaea,*'  but,  thoagh  the  remuneration  ia 
fixed  with  reference  to  the  amount  of  the  rent,  yet  the 
payment  for  all  buaineflB  connected  w\.t\x  t\iO  ^eaae  ia 
provided  for  by  au  q^  valor^^T^  leo  u^ox^  ^^^  amount  ol 
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the  rent.  That  was  conaidered  a  fair  mode  of  remunera- 
tion. The  question  is  whether  the  agreement  in  the 
present  case  can  be  said  to  be  anything  more  than 
business  "  connected  with  "  the  lease*— i.e.,  the  negotia- 
tions for  the  lease  in  a  certain  stage.  There  might  be 
an  agreement  merely  collateral,  and  not  a  step  in  the 
negotiations  for  the  lease,  but  on  that  point  I  express 
no  opinion  as  to  the  solicitor's  remuneration  for  such  an 
agreement.  But  in  the  present  case  the  lessees  said 
that  they  would  not  take  a  lease  unless  the  lessor  would 
put  the  premises  in  repair  and  make  certain  alterations, 
and  the  agreement  merely  put  into  writing  the  terms 
which  had  been  agreed  on  as  the  oondition  on  which 
the  lease  would  be  taken.  The  agreement  was  merely 
part  of  the  negotiations  lor  the  lease,  and»  the  trans- 
action being  oompletedf  the  soale  fee  for  the  lease  must 
CO? er  the  solicitor's  charges  for  all  busineaa  connected 
with  it— t.e.,  the  negotiations  for  it. 

Ldtolbt,  L.J. — ^I  am  of  the  same  opinion.  There  is  a 
little  obscurity  in  the  rules  and  in  the  sobedule,  but  I 
think  the  **  business  "  referred  to  was  one  piece  of  busi- 
ness, the  lease  and  the  negotiations  lor  it.  Glause  2 
speaks  of  the  '*  business  connected  with"  a  lease,  and  sub- 
section  (6)  protides  for  the  remuneration  of  the  solicitor 
having  the  conduct  of  the  business  when  the  transaction 
shall  have  been  completed."  Sub-section  (c.)  relates  to 
"  other  business,"  the  remuneration  for  which  has  not 
bren  prescribed.  As  I  read  the  sub-section,  I  think 
that  the  preparation  of  the  agreement  in  the  present 
case  is  not  within  sub-section  (c),  but  that  it  falls  within 
the  introductory  words  of  clause  8  and  within  sub-section 
((.},  I  agree  that  the  heading  of  schedule  2,  which  refers 
to  an  agreement  for  a  lease,' is  not  required  at  all,  but  I 
cannot  extract  from  the  language  a  double  payment 
where  there  is  only  one  piece  of  business,  an  agreement 
for  a  lease  followed  by  a  lease.  I  cannot  understand  the 
stipulations  In  the  present  case  lor  the  repairs  and 
alterations  of  the  premises  as  anything  but  part  of  the 
agreement  for  the  lease.  The  reference  to  a  '<  contract" 
in  part  1  of  schedule  1  is  not  enough  to  turn  the  soale. 
The  case  Is  not  exactly  within  In  r$  FiMf  but  it  is 
coYered  by  the  principle  of  the  decision. 

BowBN,  L.J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  reference  in  the  heading  of  part  &  of 
schedule  1  to  "  agreement  for  leasee  "  may  be  put  ande. 
Those  words,  I  think,  refer  to  a  special  kind  of  agreement 
under  which  a  person  obtains  possession  of  land  without 
any  document  amounting  to  a  (formal  demise.  The 
question  whether  an  agreement  for  a  lease  is  business  in 
respect  of  the  lease  must  depend  in  each  case  upon 
whether  the  agreement  is  single  or  double,  whether  the 
antecedent  document  is  entirely  collateral  to  the  lease  or 
only  oontains  stipulations  incidental  to  the  lease.  Each 
case  must  be  decided  on  a  view  of  the  whole  of  the  facts. 
One  piece  of  paper  might  contain  scTeral  independent 
contracts.  An  agreement,  though  it  is  called  an  agree- 
ment lor  a  lease,  may  contain  stipulations  which  do  not 
form  part  of  the  agreement  for  the  lease.  The  case  has 
been  suggested  of  an  agreement  to  grant  a  reversionary 
lease  at  the  expiration  of  an  existing  lease  which  had 
some  years  to  run,  and  it  might  be  that  in  such  a  case 
the  agreement  would  be  entirely  separate  from  the  busi- 
ness relating  to  the  rcYersionary  lease.  But  it  by  no 
means  follows  that  collateral  stipulations  are  not  part  of 
the  business  whioh  culminated  in  the  lease.  In  the 
negotiations  for  a  lease  the  parties  approach  each  other 
by  steps,  each  step  bringing  them  nearer  to  the  final 
bargain.  In  the  present  case  the  terms  which  were 
arrived  at  and  embodied  in  the  written  agreement,  were 
Incidental  to  the  lease,  and  were  cnly  part  of  the 
negotiations  for  the  granting  of  a  lease. 

Appml  dUmUitd,  with  coid. 

SollcitoTi  for  the  appellants,  Emanwl  A  BimmoncU, 

Solicitors  for  th^  Tespoudenti  Drticu  ^  AtHee. 


From  Ohan.  Bit. 


In  r#  Stbovo.  (a.) 


ApS 


,aiid« 


rKty, 


SoUeiivr^AUaehmeHi^Defendi  ^npayaMRli 

eotirf — SSoItWIor  §truek  off  ihe  roB  a/br  K 
he/ore  de/auU^lkUof  Ad,  1869,  s.  4,  saM 

A  •oli&iar  vhu  9irueh  «ff  th$  roU  cmd  orim 
iueh  9um  as  should  h€  found  du$  from  kim  hgi 
cUrk  vfithin  a  month  from  lAe  doU  ^  tht  cerUf^ 
fiKufs   d^auli^  (tnd  an  oUachnHni  ikh 
againU  him* 

Htld^  thiOt  ihoM^h  tts  MoLidtor  taos  liriMfc  \ 
aiih^wmt Urns  a$ h§  wu  ordtrod  to |k^, istsi 
tor  isIUa  the  ord^  for  pe^ymsnt  teas  aM^ai 
made  agtumt  him  in  hie  character  qf  tmojk 
court  leoauH  there  laoi  no  other  juriedidiee 
the  order  ;  that  the  Ume  when  the  charedtr  i/ 
IS  to  he  aecertained  for  the  purpoee  of  Mcto 
eection  i  of  the  Jkbtore  Ad,  1869.  mud  hedl 
date  of  the  order  againet  him^  andt  thm/^fU 
attachment  muit  ieeue, 

JDeeUion  qf  Kay,  J.,  ajfirmed* 

Appeal  from  Kay,  J. 

An  application  waa  made  by  the  Misses  Vaax 
Dundas  Strong,  who  had  aoted  as  aoUettor 
had  in  various  fraudulent  waya  borrowed 
them,  and  raised  money  on  the  aeonrity  of 
might  be  struck  oil  the  roll  of  aoUdtocs, 
pay  them  what   ahould  be  found  to  be 
from  him  on  taking  an  aeoonnt. 

After  going  into  the  facts,  which  it  is 
to  state  for  the  purposee  ot  this  report, 
an  order  directing  that  Strong  ahould  be 
roll  of  solicitors,  that  an  account  should 
what  was  due  to  the  applicants,  and  that  he 
the  amount  found  due  within  a  month  txon 
of  the  chief  clerk^a  oertifloate. 

Strong  appealed  from  the  whole  order, 
for  a  stay  pending  the  appeaL    Kay,  Jh 
Strong  was  struck  off  the  rolL    The  ehiif 
found  that  £199  lOs.  was  dna  fiooi  Sbong  ti 
cants  for  principal  and  Intereat  under  an 
month  elapsed  from  the  date  of  the 
Strong  had  not  paid  the  money.    K^,  J. 
9th  of  April,  made  an  order  for  an  attac 
Strong  as  a  person  who  had  made  default 
of  a  sum  of  mon^  when  ordered  to  pay  the 
character  of  an  oiflcer  of  the  eonrt  makfaig  < 
within  section  4  (4)  of  the  Debtors  Act,  18ia 
appeared  that  Strong's  appeal  would  sooa  c 
hearing,  Kay,  J.,  directed  that  the  order  for 
should  be  drawn  up,  but  not  be  aoted  iqpoDUiO 
appeal  had  been  disposed  of.    Strong  tii 
against  the  order  for  attaehment,  and  the 
were  directed  to  come  on  one  altar  the  ethsi. 

On  the  flrat  appeal,  besidea  the 
merits,  a  point  was  raised  that  the  order 
because  as  soon  as  Strong  was  struck  off  the 
no  longer  an  olfioer  of  the  oonrt,  and,  ' 
not  be  ordered  to  pay  the  lom  of  mon^* 

Oraham  Eadinge,  Q.C.,  and  SidMg  WdtA 
appellant— The   order  is  wrong.    Aftsr 
appellant  off  the  roll  it  goee  on  to  order  hlB 
sum  of  money.    The  court  had  no  powsr*' 
except  under  the  disciplinary  Jurisdletfos  o 
oiflcers,  and  after  the  solicitor  was  struck  rf_ 
was  no  longer  an  olfioer  of  the  court   [0^''^ 
Suppoee  the  two  parts  of  the  order  sio ' 
thenf]    There  Is  no  authority  lor  tUi 

(a.)  Reported  by  0.  Abchbb  Goox,  Eiq«i  ^ 
Law. 
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[  b0  one  thing  or  the  other— either  strike  off  the 
i  order  to  pey  the  money.    The  right  practice  is  to 
Dt,  end  If  it  is  not  paid  attachment  f oUows, 

I  the  oidar  to  strike  off, 
\In  r#— -...  low.  B.  86;  SaparU  Owen, 
l\  £>  parte  Qray,  9  Bowl.  336  ;  In  re  FrteUm, 
^  104, 11  a  B.  P.  545,  at  p.  564 ;  In  re  Dudley, 

■»  Q,0„  and  Leonard  Fidd,  for  the  respend- 
iBot  flailed  on* 

;  LkJ.— The  order  appealed  against  is  in  two 
'  i  flist  orders  the  appellant  to  be  stmck  off  the 
1  orders  an  account  and  payment.  It  is 
[  that  the  striking  off  the  roll  prevented  the 
I  exercising  its  sammary  jarisdiotion  to  order 
Dt.  It  is  true  that  after  a  solicitor  is  struck  off 
f  I  power  oTer  him  is  gone,  but  to  see  whether 
thai  power  to  make  the  order  for  payment,  one 
fk  at  the  time  when  the  order  wss  made.  At 
i  when  the  order  was  made  the  oourt  had  power 
n  it,  and  therefore  the  objection  fails.  [His 
then  dealt  with  the  merits,  upon  which  be 
'Kay,  J.] 

^•DdFaT,  UTJ.,  ooBoarred. 

al  was  therefore  dismissed,  with  eoets.  On 
I  that  Strong  remained  in  court  his  appeal 
'b  attachment  was  then  heard. 

j  WoUf^  for  the  appellant.— This  is  not  a  ease  of 
1^  a  iolidtor  ordered  to  pay  in  his  character  of 
^  of  the  court  within  section  4  (4)  of  the  Debtors 
M.  Flist,  Strong  was  not  ordered  to  pay  as  an 
Ithoeeurt.  An  order  for  payment  of  money 
I  k  not  necessarily  for  payment  by  him  as  a 
The  oourt  can  make  an  order  against  him 
|heli  a  solicitor,  but  theorder  when  made  is,  inthis 
'fUxt  payment  by  the  appellant  as  a  debtor : 
Im;  In  re  Dudley,  The  sum  found  to  be 
I  In  under  an  agreement.  Secondly,  Strong 
Mto  pay  within  a  month  of  the  certificate, 
lihi  Debtors  Act  there  oan  be  no  default  till 
MUs  elapsed  within  which  payment  is  to  be 
[Bathe  was  struck  off  the  roll  at  once.  Oonse- 
Itbeahemade  default  he  was  not  an  officer  of 

^  Fidd,  for  the  respondents,  called  on  only 
nreoos  to  the  tot  point. -^  The  default  was 
^  s  solicitor  as  such,  because  it  was  default 
n  order  made  when  Strong  was  a  solicitor,  and 
onlynnder  the  jurisdiction  over  officers  of  the 


Vf  in  reply,— The  pei 
ft  la  when  the  man  is  in  c 
Witt  eontsmpt  while  he 


period  pointed  out  by  the 
contempt.  Clearly  Strong 
)  was  a  solicitor. 

^  '  ^^*^This  is  an  appeal  against  an  order  of 

^BlIowiDgthe  Hisses  Yaux  to  issue  an  attach- 

mtt  Mr.  Strong.    While  he  was  a  solicitor  of 

h.*t^^  o'der  was  made  against  him,  under  the 

^nidiBtlon  over  solicitors,  directing  him  to  pay 

■^  the  ehief  clerk's  certificate,  should  be  found 

^^'    It  is  said  that,  notwithstanding  his  non- 

^Jf  vlth  that  order,  he  is  not  to  be  sent  to 

V^^  his  case  does  not  fall  within  the  excep- 

^Wnedfaiieotion  4  of  the  Debtors  Act,  1869. 

Ml*  uTv^^'^  placed  upon  sub-section  4  of  that 

•-  Deianlt  by  an  attorney  or  soUoftor    .    .    . 

^m  ot  s  iQu  of  money  when  ordered  to  pay  the 

|^^i*^ttteter  of  an  officer  of  the  court  making 

iT?  ^MtotloBi  have  been  taken.    It  is  said  that  thU 
WttstQide  Bgainat  the  appellant  in  bis  charac- 


ter  of  an  oi&oer  of  the  oourt,  because  the  sum  found  by 
the  chief  clerk  to  be  due  from  him  was  found  to  be  so 
due  under  an  agreement.  But,  in  my  opinion,  that 
objection  is  wrong.  The  only  jurisdiction  which  the 
oourt  had  to  make  this  order  against  Mr.  Strong  was  the 
jurisdiction  it  possessed  over  him  as  Its  officer,  and 
although  the  amount  which  he  was  ordered  to  pay  might 
depend  upon  the  agreement,  yet  the  order  directing 
payment  was  made  against  him  in  his  character  of 
solicitor,  which  was  the  only  thing  that  gave  the  court 
jurisdiction  to  act  in  a  summary  way. 

The  other  objection  is  that  the  default  was  default  in 
payment  within  a  month  after  the  certificate,  and  that 
at  that  time  the  appellant  had  ceased  to  be  a  solicitor, 
and,  therefore,  the  default  in  payment  in  this  case  is  not 
that  which  is  pointed  at  in  the  sub- section.  Sub*sectiou 
3  has  been  referred  to  :^"  Default  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity,  and  ordered  to  pay  by  a 
court  of  equity  any  sum  in  his  possession  or  under  his 
control."  Now,  it  cannot  be  contended  that,  if  an  order 
has  been  made  upon  a  trustee  to  pay  a  sum  of  money, 
he  does  not  come  within  the  exception,  or  that  he 
escapes  liability,  because,  before  the  time  when  default 
was  made,  he  has  been  remoTed  from  his  office.  Two 
periods  may  be  taken  for  ascertaining  whether  the  man 
ordered  to  pay  held  the  character  of  trustee  either  when 
the  order  for  payment  was  made  or  when  the  act  which 
justified  the  order  was  done.  Under  sub-section  3  I 
think  that  the  period  to  be  looked  at  is  when  the  act 
was  done. 

As  regards  sub*section  4  it  is  not  necessary  to  decide 
whether  the  same  period  Is  to  be  looked  at.  In  this  case 
the  jurisdiction  of  the  oourt  to  make  the  order  only 
existed  while  the  man  was  a  solicitor,  and  the  order 
must  haTo  been  made  against  him  in  that  character  only. 
It  is  quite  sufficient  answer  to  the  second  objection 
to  show  that,  at  the  time  when  the  order  for  payment 
was  made,  the  person  against  whom  it  was  made  was  a 
solidtor,  and  the  order  made  at  that  period  was  made 
against  him  in  his  character  of  solicitor.  That  is  the 
case  here,  and  therefore,  the  appeal  fails* 

Bowmr,  L.  J.— I  am  of  the  same  opinion.  Mr.  Woolt 
has  contended  that  this  sum  of  money  was  not  ordered 
to  be  paid  by  the  appellant  in  his  character  of  an  officer 
of  the  oourt  making  the  order.  Of  course  it  is  olear,  as 
has  been  laid  down  in  ISx  parte  Dudley,  that  the  fact 
that  an  order  for  payment  is  made  against  a  man  who 
happens  to  be  a  solicitor  does  not  neoessarily  show  that 
that  o^der  was  made  against  him  in  his  character  of 
solicitor.  A  solicitor  may  be  ordered,  say  upon  an 
arbitration  between  himself  and  a  tradesman,  to  pay  a 
sum  of  money,  but  he  is  not  ordered  to  pay  as  solicitor. 

In  this  case  we  can  hardly  escape  from  the  conclusion 
that  the  order  made  in  this  form  to  pay  this  money  was 
an  order  made  against  the  appellant  as  a  solicitor  and  as 
an  officer  of  the  court,  because  there  was  no  jurisdiction 
which  the  oourt  could  exercise  when  it  made  the  order, 
except  that  which  it  possessed  orer  him  as  one  of  its 
officers.  In  re  Dudley  is,  I  think,  a  strong  authority 
against  the  appellant. 

Then,  secondly,  if  it  is  a  default  in  payment  of  a  sum 
of  money  which  the  appellant  has  been  ordered  to  pay  as 
an  officer  of  the  court,  is  the  default  made  by  him  a 
default  in  payment  by  him  as  an  attorney  or  solicitor 
within  the  meaning  of  the  sub- section  f  When  he  was 
ordered  to  pay  the  money  he  was  a  solicitor ;  when  the 
default  was  made  he  was  not,  because  be  had  been 
struck  off  the  roll.  Is  that  a  default  by  him  as  a 
solicitor  P  Perhaps,  in  the  strictest  grammatical  reading 
of  the  words,  it  might  not  be ;  but  is  that,  oan  that  be, 
the  true  construction  P  We  must  look  at  tbe  object  of 
the  statute.  It  was  for  the  abolition  of  im^dsonment 
for  debt,  except  in  oertain  oases,  and  in  section  4  ara 
comprised  as  exceptions  from  the    operation    ot  tha 
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statute  six  classes  of  defaults.  With  regard  to  these 
classes  of  defaults,  it  appears  dearly  to  haYe  been 
the  intention  of  the  Legislature  to  exeept  from  the 
abolition  of  imprisonment  certain  oases  of  non-pay- 
ment of  money  when  the  obligation  to  pay  was  not  a 
statutory  obligation  to  discharge  a  oi?il  debt,  but  was 
accompanied  by,  or  arose  from,  the  existence  of  an  order 
(to  take  the  instances  in  sub-sections  3  and  4}  of  a 
competent  tribunal.  Taking  sub-section  4,  can  one 
conoeife  that  the  Legislature  reasonably  intended  to 
make  any  distinction  between  the  case  of  a  solicitor  who 
has  misconducted  himself  in  making  default  in  payment 
of  money  which  he  hss  been  ordered  to  pay,  and  at  the 
time  of  making  default  is  still  a  solicitor,  and  that  of  a 
solicitor  who  has  made  default  in  payment  of  the  same 
•um  of  money,  and  who,  in  the  interxal  between  the 
order  directing  payment  and  the  time  when  the  default 
happened,  has  been  struck  ofC  the  roll  ?  It  is  impossible 
that  the  Legislature  could  have  intended  to  make  any 
such  distinction.  The  legal  obligation  in  the  latter  case 
is  the  same  and  unquestionably  the  moral  obligation 
is  the  same.  Oan  a  man  escape  from  the  necessity  of 
fulfilling  that  obb'gation  by  shedding  his  professional 
coat  after  the  order  has  been  made  upon  him  P  It  would 
be  shortening  the  hands  of  the  court,  and  allowing 
justice  to  be  defeated  if  we  were  to  say  so. 

Without  deciding  as  between  the  date  of  the  act 
done  and  the  date  of  the  making  of  the  order,  I  say 
that,  at  all  cYents,  the  latest  moment  to  which  the 
words  ''default  by  an  attorney  or  solicitor  in  payment " 
are  to  be  ascribed  is  the  moment  at  which  the  order 
was  made,  and  if  an  order  is  made  upon  an  officer  of  the 
oourt  to  pay  in  the  character  of  an  officer  of  the  court, 
he  does  not  escape  the  altematiTC  of  having  to  pay  or  go 
to  prison,  because,  after  the  order  is  made,  he  ceases  to 
be  a  solicitor. 

Fbt,  L  J.— -Mr.  Woolf  has  urged  upon  us  that  the 
appellant's  case  does  not  fall  within  sub-section  4  for 
two  reasons.  First,  it  is  said  that  the  sum  of  money 
ordered  to  be  paid  by  the  appellant  was  not  ordered  to 
be  paid  by  him  in  his  character  of  officer  of  the  court 
making  the  order.  But  it  is  plain  that  in  no  other 
character  could  this  order  have  been  made  upon  him. 
Then,  secondly,  it  is  said  that  the  default  was  not  a 
default  by  a  solicitor,  because  Strong  had  been  removed 
from  the  roll.  It  is  to  be  observed  that  sub-sections  3 
and  4  provide  for  three  oases  of  default — (1)  default  by 
a  trustee ;  (8)  by  a  person  acting  in  a  fiduciary  capacity ; 
and  (3)  by  a  solicitor.  It  is  not  necessary  to  say  that  in 
all  these  cases  the  same  rule  is  to  be  applied,  but  as 
regards  all  the  inquiry  is  the  same — viz.,  at  what  time 
is  the  character  to  be  ascertained — ^the  character  of 
.  trustee,-  person  in  a  fiduciary  position,  solicitor  f  There 
are  three  possible  times  at  which  it  can  be  ascertained. 
The  times  of  the  act  done,  the  order  made,  the  default 
committed.  Bearing  in  mind  the  general  scope  of  the 
exceptions,  they  seem  to  me  to  imply  that  the  time  ifor 
ascertaining  the  character  in  each  case  is  the  time  when 
the  act  is  done.  But,  if  not  that,  the  time  vihen  the 
order  is  made  is  the  latest  moment.  It  would  be  put- 
ting a  false  and  unreasonable  construction  on  the  Act  if 
we  were  to  hold  that  the  time  for  ascertaining  the 
character  was  not  (if  not  of  the  act  done}  of  the  order 
made,  but  of  the  default  committed. 

Appeal  dismissed. 

Field  then  applied  that  the  tipstaff  of  the  court  might 
take  the  appellant  into  custody. 

The  CovBT  decided  that  the  order  for  attachment 
must  be  enforced  in  the  usual  way. 


From  Chan.  Div. 


Feb.  27: 


Solicitors,  0.  CastU;  J.  W.  Bykes. 


In  re  Hudsok's  Tbase-IIabk.  (< 

Trade»marh — Regis^ation-^Ahsenee  of  , 
mark — Addition  of  words  common  <o  In 
claimer — Trade-Marks  Bsffistraiion  Ad, 
39  Viet.  e.  91),  ss.  2,  6,  10— Pofsnis,  Ik 
Trade-Marks  Ad,  1888  (46  &  47  Vid.  &  S^ 

Thseffedo/the  Trade-Marks  Begisknim 
as  aho  of  the  Patents^  Designs^  and  Trade-l 
1883,  is  to  allow  the  registration^  as  a 
marie  not  previoutly  vsed  as  such  ly  the 

Registration  as  a  trade-mark^  under  thsAA 
of  a  label  having  thereon  words  eommoa  U 
does  not  entitle  the  owner  thereof  to  daim  Ik 
right  to  those  words  so  as  to  restrain 
from  using  them  {except  they  he  used  in 
as  to  deceive),  notuntlutanding  the  ahsenu  in 
of  any  power  similar  to  that  conferred  hy 
the  Ad  of  1883,  of  compelling  a  penon 
registration  to  disclaim  in  his  applioation  oaf 
the  exclusive  use  of  such  words. 

Appeal  from  a  decision  of  Bacon,  Y.O. 

In  September,  1883,  B.  S.  Hudson,  a 
facturer,  applied  for  the  registration  of  a 
him  for  packets  of  carbolic  acid  soap  po^ 
April,  1884,   it  was  registered.      It 
words  "  Hudson's  Soap  Powder,"  printed  on 
border,  and  in  the  intervening  space  tiie  i 
bolio  Add,"  together  with  a  device  at  each  oitl 
word  "  Trade-mark  "  printed  by  the  aide  of  it 
having  died,  his  executors,  on  the  S8tii  of ' 
1888,  applied  to  register  two  larger  labeli 
boxes,  having  printed  thereon  the  woids 
Oarbolic  Add  Soap  Powder,"  and  at  each  end 
with  the  words  "  Trademark."    Messis.  ~ 
manufacturing  chemists,  of  Bradford,  obj< 
registration  of  the  words  *'  Oarbolic  Acid  8osp 
on  the  ground  that  they  were  not  distinetife, ' 
descriptive  of  the  artide,  and  that  the 
consequently!  no  exolnsive  right  *to  the  m 
and  they  urged  that  at  any  rato  the  words 
be  regittered  unless  the  appUeants  disdeimtd 
dasive  right. 

Bacon,  Y.O.,  on  the  23rd  of  July,  1885, 
registration  of  the  two  labels. 

Messrs.  Oalvert  &  Oo.,  appealed. 

The   question   of   importance   on   the 
whether,  under  the  Acts  of  1875  and  1883|  or 
themy  a  trade-mark  which,  prior  to  the 
registration,  had  not  been  in  use  by  the 
be  registered  as  such. 

Cozens-Hardy,  Q.C.,  and  Chadwytk  Eal/^i^ 
appellants,  opposed  the  registration. 

Aston,  Q.C.,  and  Maerory,  contra,  for  tlisi 

Orr.i 

OoTTOK.  L.J.^This  is  an  appeal  from  tbed 
Bacon,  Y.O.,  who  declined,  on  the  oppoatiosj 
appellants  here,  to  prevent  the  registrttioa  of  r 
mark  which  the  respondents,  the  exeeaton  of  f 
had  applied  to  have  registered. 

The  application  was  made  just  tvo  dijs  1 
present  Act  came  into  operation,  aod  I  ~ 
some  doubt,  notwithstanding  the  saving  in  < 
of  the  Act  of  1883,  whether  the  appUcstioa  c 
dealt  with  under  that  Act  or  under  the  Acti 
Undoubtedly^tbe  application  was  msde  ondtfl 
of  1875.  and  the  better  oourse,  having  ng>nj 


(a.)  Eeported  by  H.  F.  Ambdbox,  £sq.)  i 
Law, 
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vill  be  to  treat  it  as  counsel  on  both  sides 
It,  as  if  the  Act  of  1875  appUed.  As 
tte  main  qnestion  argued  there  is  practically 
between  the  Act  of  1875  and  the  Act  of 
le  mark  proposed  to  be  registered  had  never 
before  the  application,  and,  accordingly,  the 
vhether  the  Act  of  1875  enabled  anything 
'  as  a  trade-mark  which  had  not  already 
There  is  Tery  considerable  difficulty  on  that 
tte  the  Tery  essence  of  a  trade-mark, 
of  the  Act,  was  that  the  right  could  be 
II  only  gained,  by  its  having  been  used  in 
with  articles  sold  by  the  person  claiming  to 
to  the  trade- mark  in  such  a  way  as  to  dis- 
koee  goods  as  his  goods.  That  was  the  very 
( s  trade- mark,  and  we  find  that  there  is  a 
in  the  Act  of  1875  between  those  things 
ire  need  before  the  Act  as  trade- marks,  and 
'  had  not  been  so  used.  We  find  in  section 
defines  what  is  to  be  a  trade-mark  for  the 
of  the  Act,  that  **  any  special  or  distinctive 
toid^  or  combination  of  figures  or  letters  used 
Kmark  before  the  passing  of  this  Act  may  be 
aa  inch  under  this  Act."  Of  ooursr,  it  they 
before  the  passing  of  the  Act,  there  was 
lich  would  establish  them  as  trade-marks, 
were  the  only  trade-marks  that  could  be 
»nntas  being  entitled  to  any  protection 
wae  passed. 

lentiy  of  this,  section  10  provides  that 
pnrpoies  of  this  Act  a  trade-mark  consists 
more  of  the  following  essential  particulars — 
H7,  the  name  of  an  individual  or  firm  printed, 
01  wofen  in  some  particular  and  distinctive 
|^ttenaignature,orcopy  of  a  written  signature, 
*  or  firm ;  a  dietinctive  device,  mark,  head- 
in  ticket;  "  and  there  might  be  added  to  any 
of  these  any  letters,  words,  or  figures, 
to  the  distinction  which  appears  here, 
^U  the  Act  intended  to  give  to  these  par- 
the  position  of  a  trade-mark,  if  and  when 
Rgittered';  but,  unless  they  were  of  that 
^kuaoter  which  is  pointed  out  in  the  first  part 
10,  then  they  could  not  be  registered,  and  then 
•ould  depend  on  user,  which  would  really,  to 
e(  a  lawyer  of  not  quite  recent  date,  be  the 
10  of  acquiring  title  to  a  trade-mark.  Then 
lotion  2,  which  says :  "  A  trade-mark  must  be 
*^  u  belonging  to  particular  goods  or  classes  of 
tiiaft  is  not  material — *'  and  when  registered  shall 
Bd  and  transmitted  only  in  connection  with  the 
of  th^  bnsineea  ceneemed  in  such  particular 
^^•^oee  of  goods."  Now  that  certainly  points 
hot  also  to  the  mode  in  which  title  to  a  trade, 
be  transmitted — via.,  only  in  connection  with 
M  of  the  business  engaged  in  making  the 
'which the  trade-mark  was  registered.  Then 
words:  *'but,  subject  as  aforesaid, 
of  a  trade*mark  shall  be  deemed  to  be 
to  pnblie  use  of  such  mark."  When  we  come 
'&ark  which  had  been  used  before  the  passing 
^^e  question  I  am  now  considering  cannot 
this  applies  to  future  as  well  as  existing 
I  ^,  as  fax  as  one  can  see,  the  intention  of 
that,  independentiy  of  those  things  the  title 
jj^tirely  arises  from  user  antecedent  to  the  Act, 
;^«Jt  things,  which  section  10  says  are  to  be 
*  'tor  the  purposes  of  this  Act,**  may  be 
even  although  there  has  been  no  user  of  them 
^^ea  tight  independentiy  of  the  Act.  But 
7  there  is  a  difficulty,  because,  when  you  come 
^trade-mark,  it  is  to  be  something  which  is 
^^od  as  a  trade-mark  before  you  apply  and 
'^ter,  and,  in  my  opini6n,  the  meaning  of 
^^Bh  it  is  very  obscure,  is  that  those  dis- 


tinctive things  which  are  comprised  in  the  first  part  of 
section  10  shall  be  considered  as  trade-marks,  even 
before  they  sre  registered,  though  not  so  as  to  give  the 
right  to  complain  of  the  user  of  them  until  they  have 
been  registered,  the  registration  being  equivalent  to 
public  use  of  such  marks. 

Of  course,  I  am  only  considering  the  question  of  what 
would  be  necessary  before  you  came  to  register.  When 
there  is  a  registration  of  that  which  is  a  trade-mark, 
questions  will  often  arise  as  to  the  right  to  restrain  by 
injunction  any  infringement  of  that  trade-mark,  and  this 
court  has  already  decided  that  where  there  has  been  no 
making  of  goods  to  which  the  trade- mark  applies,  or  on 
which  it  has  been  used,  then  there  can  be  no  deceit  by 
putting  that  same  mark  on  other  goods  when  the  pro- 
prietor, under  the  Act,  of  a  trade-mark  which  is 
registered  without  user  is  not  making  any  goods  for 
which  the  goods  of  the  alleged  infringer  could  possibly 
be  mistaken.  But  section  5  also  must  be  considered.  That 
section  deals  with  the  questions  as  to  whether  anything 
is  on  the  register  as  a  trade-mark  which  ought*  not  to  be 
there,  and  whether  anything  is  not  on  the  register  which, 
on  application,  ought  to  have  been  registered.  The  Act 
of  1883  to  a  considerable  extent  avoids  the  difficulty 
which  arises  from  the  language  of  section  5  of  the 
earlier  Act,  That  section  is:  ''If  the  name  of  any 
person  who  is  not  for  the  time  being  entitled  to  the 
exclusive  use  of  a  trade-mark  in  accordance  with  this 
Act,  or  otherwise  in  accordance  with  law,  is  entered  on 
the  register  of  trade-marks  as  a  proprietor  of  such 
trade- mark,  or  if  the  registrar  refuses  to  enter  on  the 
register,  as  proprietor  of  a  trade-mark,  the  name  of  any 
person  who  is  for  the  time  being  entltied  to  the  exclusive 
use  of  such  trade-mark,"  &c.,  the  register  may  be  recti- 
fied. The  difficulty  is  this.  Is  a  man  to  be  considered  as 
entitled  to  the  use  of  any  trade-mark  when  he  has 
never  used  it  at  all  P  That  is  a  difficulty,  but  1  thhdk  the 
meaning  is  this,  If  a  man  has  designed  and  first  printed 
or  formed  anj  of  those  particular  and  distinctive  devices 
which  are  referred  to  in  the  first  part  of  section  10,  he 
is  then  looked  upon  as  the  proprietor  of  that  which 
is,  under  that  Act,  a  trade-mark,  which  will  give 
him  the  right  as  soon  as  he  registers  it. 
How  can  it  be  said  he  is  entltied  to  the  exclu- 
sive use  of  it  P  He  never  has  used  it,  but,'  in  my 
opinion,  the  language,  though  not  appropriate,  means 
this,  that  a  man  who  decigns  one  of  these  special  things 
pointed  out  in  section  10  is,  as  designer,  to  be  con- 
sidered as  the  proprietor  of  it,  and  if  there  is  no  one 
else  who  has  used  it,  or  who  can  be  interfered  with  by 
the  registration  and  subsequent  assertion  of  titie  to  the 
mark,  then  he  is  to  be  considered  as  entltied,  within 
the  meaning  of  the  Act,  to  the  exclusive  use  of  that 
which,  in  fact,  has  never  been  in  any  way  used,  but 
which  has  been  only  designed  by  him,  and  which  he 
could  be  treated  as  the  person  entitled  to  register  if  no 
one  else  had  so  used  it  as  that  his  user  would  be  inter- 
fered with  by  his  registration. 

One  clause  provides  for  the  old  trade- marks,  as  I 
understand  it.  The  words,  *'  entitled  to  the  exclusive 
use  of  a  trade- mark  in  accordance  with  this  Act/'  apply, 
I  think,  specially  to  the  special  devices  provided  for  by 
section  10  ;  **  or  otherwise  in  accordance  with  law  " — that 
is,  by  user,  and  independently  of  and  antecedent  to  the 
Act. 

There  may  be  a  trade-mark  used  the  right  to  which 
is  gained  by  user,  and  which  is  not  registered,  because 
although  no  one  can  bring  any  action  in  respect  of  his 
trade-mark  until  it  is  registered,  yet  he  has  a  right  to 
it,  subject  to  that  fetter  imposed  upon  him  by  the  Act, 
if  he  has  used  it  before  the  Act  of  1875. 

That,  in  my  opinion,  is  the  true  construction  of  this 

I  Act,  notwithstanding  the  anomalies  and  notwithstand- 
ing that,  as  I  think,  the  Legislature,  when  they  passed 
this  Aot,  had  not  clearly  in  mind  what  was  the  true 
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essence  of  a  trade-mark.  The^  have  used  langoaga 
derived  from  law  independently  of  this  Aot,  as  applied 
to  things  which  never  oould  become  trade-marks  before 
registration,  except  under  the  proTisions  of  this  Act ; 
in  fact,  the  forms  which  have  been  used  under  the 
Act,  especially  the  form  of  application  which  was  in  use 
when  this  application  was  made,  show  that  has  been 
the  course  of  action  under  this  Act,  because  the  ap- 
plications and  dedsrations  made  under  the  Act  of  1875 
require  no  statement  of  user  except  in  cases  where  it  is 
intended  to  register  the  trade-mark  as  a  trade-mark 
the  right  to  which  has  been  gained  by  user  ante- 
cedently to  and  independently  of  the  Act;  and  although, 
of  course,  that  should  not,  if  the  Act  were  dear,  prevent 
our  giving  the  true  construction  to  the  Act,  yet  I  must 
say  I  should  have  hesitated  to  have  put  another  con- 
struction upon  this  Act,  having  regard  to  the  fact  that, 
for  so  many  years,  the  practice  has  been  to  register  new 
trade-markSy  I  mean  trade-marks  simply  by  the  defiui- 
tion  of  section  10,  without  any  reference  to  their  user, 
and  without  making  it  a  condition  that  they  shall  be 
shown  to  have  been  used  before  registration. 

But  now  we  have  to  come  to  the  more  immediate 
question  between  these  parties,  and  here,  no  doubt,  it 
will  be  material  to  consider  whether  we  can  deal  with 
this  under  the  Act  of  18S3  or  the  Act  of  1875. 

The  application  was  to  register  a  label  which  was 
annexed  to  the  application,  and  which  I  have  before  me. 
It  is  a  label  with  a  pattern  round  it,  and  then  a  certain 
amount  of  light,  and  then  there  is  a  dark  patch  in  the 
centre  of  that,  on  which  the  name  of  Hudson  and  the 
words,  *'  Carbolic  Acid  Soap  Powder,*'  are  printed,  and 
there  ar<«  other  words  round  the  label.  The  objection 
to  this  l^bel  is  this — ^that,  by  using  the  words,  "  Oarbolic 
Acid  Soap  Powder,"  thereon,  the  applicant  is  seeking  to 
secure  to  himself  the  exclusive  right  to  use  those  words. 

Now  ought  thisy  independently  of  the  objection 
which  I  shall  have  to  deal  with,  to  be  registered  P  In 
my  opinion  it  is  a  matter  which  could  properly  be 
registered  under  the  Act  of  1875.  It  is  a  label,  and,  I 
think,  a  distinctive  label,  with  words  added.  But,  in 
my  opinion,  all  that  the  person  registering  this  can 
claim  is  the  whole  label  as  his  trade-mark.  He  cannot 
say  that  a  portion  of  it,  as  *'  Carbolic  Acid  Soap  Powder," 
can  be  daimed  by  him  as  a  regis tered  trade-mark.  If 
he  had  applied  to  regiater  "Hudson's  Carbolic  Acid 
Soap  Powder,"  I  see  no  ground  on  which  he  oould  have 
based  such  an  applloation,  unless  those  words  had  been 
used  before  the  application  for  registration,  because  it  is 
not  the  name  of  the  firm  woven  in  any  particular  or 
distinctive  manner,  but  it  is  only  the  combination  which 
is  the  label.  It  is  his  label  which  he  must  claim  to 
register,  and  which,  in  fact,  he  does  register.  I  entirely 
dissent  from  the  view  that  he  could  have  taken  part  of 
the  words  out  of  this  combination,  omitting  the  label 
altogether,  and  have  said,  *'That  is  my  registered 
trade-mark,  and  I  insist  upon  that  as  protecting  my 
goods."  Of  course,  I  entirely  omit  the  reference  to  the 
trade-mark,  which  is  already  registered  and  stamped  on 
part  of  this  label,  because  that  is  a  distinct  registered 
trade«mark,  but  I  am  considering,  wholly  independent 
of  that,  what  was  impressed  upon  this  labd.  If  it  had 
been  under  the  Act  of  1883,  then,  having  regard  to 
section  74. of  that  Act,  the  court  would  have  said  that 
the  applicant  could  not  register  this  unless  he  disclaimed 
in  his  application  all  those  words  on  the  label  which  he 
proposed  to,  and  ie,  in  my  opinion,  entitled  to  register, 
which  are  common  to  the  trade,  and  any  claim  to  the 
exclusive  use  of  those  words.  Section  74,  sub- section 
2,  requires  that  disclaimer  to  be  on  the  application,  but, 
as  the  application  was  made  before  the  Act,  it  cannot 
be  that  the  application  was  bad  because  it  contained  no 
disdaimer  of  all  these  words.  What  ought  we  to  do  P 
The  Act  of  1875  contains  nothing  like  section  74  of  the 
Act  of  1883.    Bef erence  was  made  to  the  latter  part  of 
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section  6  of  the  Act  of  1875,  which  says:- 
not  be  lawful  to  register  as  part  of  or  in  i 
with  a  trade-mark,  any   words  the   exdui 
which  would  not,  by  reason  of  their  being  c 
deceive  or  otherwise,  be  deemed  to  be 
tection  in  a  court  of  equity ;  or  any  scandsloas  \ 
In  my  opinion  that  does  not  give  to  the  i 
power  as  is  given  to  the  court  by  section ' 
of  1883.    It  points  to  there  being 
character  of  the  words  which  are  upon  l 
that  tbey  are  deceitful  in  themsdves,  or  i 
something  of  that  kind,  so  that^  under  the  i 
exclusive  right  to  them  oould  be  gained, 
the  application  was  made  under  the  old 
which  the  court  has  not  the  power  it  has 
of  1883  of  enfordng  the  dUidaimer  as  a  1 
tration,  but,  in  my  opinion,  the  registration  of  I 
as  a  trade-mark  cannot  give  the  applicant  a 
any  length  of  user,  to  the  exduslve  use  of  I 
"  Carbolic  Add  Soap  Powder."    Those  are  i 
of  description  of  the  article  to  whidi  the  1 
attached,  and  not  words  which  can  be 
distinguishing  the  make  of  the  particukr 
therefore,  in  my  opinion,  by  using  those  i 
label  the  applicant  can  no  more  gain  any  i 
exclusive  use,  so  as  to  entitle  him  to  comp 
use  by  others,  than  to  the  use  of  the 
powder "  or  the  words,  "  useful  for 
other  animals.*' 

I  am  laying  aside  the  fact  that,  by  a  certsia| 
of  common  things,  one  man  may  puss  off  his  | 
those  of  another,  and  be  liable  to  an  injaactiosl 
so  by  representing  the  registered  trade-msdE  [ 
deceive  others ;  but  as,  in  my  opinion,  the  : 
of  these  words  of  mere  description,  when  i 
label,  however  long  they  nuiy  have  been  lo  i 
give  the  appellant  any  right  to  them  as  a 
think  we  ought,  with  that  expresdon  of  op 
refuse  to  allow  this  label  to  be  xegiBtered,  ^ 
those  words  upon  it. 

BowBN,  L.J.— *!  hate  nothing  to  add.  U 
with  the  jQdgmen^  which  hae  been  given. 

Fbt,  L.J.— I  entirely  agree  with  the  ]ai 
has  been  pronounced  by  Cotton,  L.J.,  bat,  i 
ing  my  assent,  I  think  tiie  case  is  of  so  nuiokf 
that  it  is  proper  to  add  a  few  words, 
questiona  which  arise — one  as  to  the  < 
Act  of  1875,  and  whether  what  have  been 
trade-marks  "  can  be  registered  or  not ;  the(^ 
spedal  drcumstances  of  this  case.    Ths  ^ 
certainly  presents  great  and  formidable  < 
regard  to  its  oonstruotion*    I  have  donbtsd,  \ 
case  and  other  cases,  as  to  what  waaits  tnwe 
and  I  am  not  the  only  member  of  this  eoi 
expressed  thoae  doubts  in  previmia  cassa 

When  we  look  at  aeotion  1  we  find  that  tiMfl 
to  be  of  trade-marka^  and  the  propiiefioB  o|j 
language  which  seeme  to  assoflM  that  ths  f 
right  of  a  proprietor  to  a  tradeinaik  is  ths  1 
registered,and wefind  that  the  operatittpailofti 
only  puts  a  fetter  upon  the  right  of  sninf  oe « 
such  proprietor  of  the  trade-mark.  Then  tttf* 
clauses  which  point  in  the  same  dinetioa,  sjrfj 
the  latter  part  of  section  5,  which  . 
determination  of  the  rights  by  the  coart  d  ( 
the  trade-marks,  a  matter  vrhidi  again  seeae  i 
that  there  is  an  existing  right  to  the  ' 
on  the  other  hand,  it  is  almost  impossiUsteo 
Act,  as  it  appears  to  me,  without  ocBiiag  tofM 
sion  that  the  Legislature  were  ainded,  in  •  * 
obscure  manner,  to  effect  a  great  aad  10 
change  in  the  law  of  thJa  eoiinlqr*  Moie  tv  j 
of  the  Act  the  pxopeitjj  in  a^y  tiadi  maire-'^ 
tained  only  by  user,  or,  in  tliecaieef  entiMTfl 
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AD  AMi^menfc  bj  the  Catlex's  Companj ;  but  it  appears 
to  me  that,  under  tb«  Act,  a  new  mode  of  acqairing  a 
right  to  a  tiade-raark  is  gi?en — namely,  by  registration. 
The  traces  of  that  are  to  be  found  eepeoiallj,  as  it  appears 
to  me,  in  aoctioaa  5  and  7  of  the  Aot.  [His  lordship 
read  aeetion  6,  and  continued:—]  That  appears  to 
assert  that  thexe  are,  or  may  be,  two  titles  to  the  ex- 
dosiTe  nee  of  a  trade-mark— one,  **  in  accordance  with 
this  Act."  or  the  other,  *<  otherwise  in  accordance  with 
law."  I  tbink,  therefore,  that  is  an  indication  of  the 
iotention  of  the  Act  to  gi?e  a  new  title  to  the  exclusive 
use  of  a  trade- mark,  and  I  am  confirmed  in  that  con- 
clusion by  section  10,  which  refets  to  user  in  cases  of 
tnde-marks  osed  before  the  passing  of  that  Act,  but  is 
lilent  with  regard  to  the  user  of  any  other  classes  of 
trsde-marka.  Therefore,  although  not  without  hesita- 
tion,  I  come  to  the  conclusiun  that  the  true  meaning  of 
tke  Act  was  to  enable  a  person  who  had  in?ented  a 
trade-mark  which,  bad  not  been  previously  used  by  some 
other  perK>n  to  obtain  regiscratioii  of  that  trade-mark, 
and  to  treat  its  being  on  the  register  as  evideuoe  of 
fsbUc  user. 

With  regard  to  thC  Moond  quMtlon,  on  the  special  cir- 
eamstanoes  of  this  sase,  I  entirelf  concur  in  the  Tiew 
that,  by  the  label  in  question,  the  respondent  cannot 
scqaire  any  exclnsiire  right  to  the  use  of  the  words 
**au[boUo  Acid  Soap  Powder.'' 

TJm  order  made  wa$  <t«  follows  t^^the  cynrt,  being  of 
vpinion  that  no  right  to  the  eaodusiwe  uie  of  the  wordt 
** Carbolic  Acid  Soap  Powder"  can  b»  gained  by  the 
ngiUration  or  tuer  of  the  labels  dianiM  the  appeal,  but 
wiihotU  ooefi. 

floUetton  fof  the  appellants^  Bou>ef,  Cotton,  (f  Boioef. 

Solicitor  for  the  respondents,  Frith  Needham, 


Prom  Ohaii«  Dir.  Feb.  94  \  Match  10,  S4. 

In  re  AiUNGiAM.  (a,) 

Solieitor  —  Mortgagee's  coite  —  Mortgagor  bankrupt  — 
Taxation  by  trustee— Solicitore  Act,  1843  (0  <ft  7  Vict. 
e.  73),  s.  39. 

Whert  a  mortgagor  has  become  bankrupt^  an  appliea* 
turn  hf  the  truetee  in  bankruptcy  far  the  ta^oation  of  the 
^^ijigage^e  bill  of  coste  is  properly  made  under  0  (f  7 
Vid,  c«  73,  and  need  not  be  made  in  bankruptcy. 

£z  parte  Marsh,  ante,  p.  620)  15  Q.  B.  i>»  340,  dietin^ 
guished. 

Decision  of  Pearson,  J,,  reversed. 

Appeal  from  a  decision  of  Pearson,  3. 
Property  was  mortgaged  by  Mrs.  Smith  for  £500, 
AUingham  acting  as  solicitot  to  the  mortgagee. 

In  June,  1885,  the  property  was  sold  by  the  mortgagee 
under  his  power  of  sale,  and  the  purchase- money  was 
rsoelTed  by  AUingham,  who  retained  thereoat  the  costs 
isenrred  in  relation  to  the  mortgage  and  sale. 

la  Augnsti  1885,  Mrs.  Smith  became  bankrupt,  and  a 
trustee  was  appouited,  to  whom  AUingham  rendered  a 
cash  account,  showing  the  balance  he  had  in  hand  of  the 
purchase-money. 

^e  trustee  took  out  a  summons  nndef  the  Solicitors 
Act,  1843,  to  hsTc  the  bill  of  costs  tated. 

The  summons  came  on  before  Pearson,  J.,  in  chambers, 
vben  the  solicitor  objected,  on  the  authority  of  Ex  parte 
Mauh^  anU,  p.  620^  15  Q.  B.  D*  340|  that  a  trnsiee  in 
MUkruptcy  was  not  entitled  to  apply,  nnder  the  Solici- 
wri  Aot»  1843,  for  taxation  of  a  bUl  of  costs.    Pearson, 

[^)  Beported  by  H«  P.  Amsdrob,  Esq*,  Barrister.at- 
Law* 


J.,  held  that  the  taxation  ought  to  be  in  bankruptcy, 
and  dismissed  the  summons. 
The  trustee  appealed. 

Ellis  J.  Davis,  for  the  app^ant, 

Onslow,  for  the  solicitor. 

GoTTOK,  L.J.— This  is  an  application  by  the  trustee  in 
bankruptcy  of  a  mortgagor  for  the  taxation  of  the  bill  of 
costs  of  the  mortgagee.  His  soUoitor  raised  objections 
to  the  taxation,  and  Pearson,  J.,  held  that  the  applica- 
tion ought  to  be  made  in  bankruptcy.  He  decided  so  on 
the  authority  of  Ex  parte  Marsh,  but  that  case  does  not 
apply  here,  as  this  business  is  not  in  any  way  busineee  in 
the  bantoiptcy.  The  mortgagor,  who  has  the  right  to 
have  the  mortgagee's  bUl  taxed  nnder  the  third  party 
clause,  happens  to  hate  become  bankrupt,  so  the  right 
has  dcYolYed  on  the  trostee,  who  most  apply  for  taxation 
in  the  ordinary  course.  It  was  at  flist  oontsiided  before 
us  that  the  bill  had  been  paid,  and  that  no  order  for 
taxation  ought  to  be  made  in  the  abeence  of  CYcroharges 
or  special  circumstances,  and  the  case  stood  orer  for  this 
to  be  inquired  into ;  and  it  now  appears  that  the  Bolici« 
tor  of  the  mortgagee  receifed  the  purchase-money  on  the 
sale  of  the  property  and  retained  the  amount  of  his 
costs*  This  does  not  constitute  payment  of  the  biU, 
and,  therefore,  an  order  for  taxation  must  be  made. 
Then  the  solicitor  contended  that,  there  having  been  no 
payment,  the  appUcation  was  unnecessary,  as  an  order  for 
the  taxation  might  have  been* obtained  as  of  course,  and  that 
he  ought  not,  therefore,  to  be  made  liable  for  the  extra 
costs  inTol?ed  by  the  application.  But  his  contention 
at  first  was  that  the  biU  had  been  paid  ;  In  this  he  was 
wrong,  and  he  must,  therefore,  pay  the  costs  of  the 
appeal.  The  costs  of  the  application  below,  and  of  the 
taxation,  wiU  foUow  the  result  of  the  taxation. 

BowsN  and  Frt,  L. JJ.,  concurred. 

Appeal  dttowed, 

SoUdtot  tot  the  appellant,  A  Baphad. 

Solicitors  for  the  respondent,  AUingham  ^  Pearce* 


From  Chan.  D'lt. 


March  24. 


Lewis  v.  Jahes).  (a.) 

Agreement  for  mining  lease  —  Lessee  in  possession^ 
Dispute  as  to  royaUy'-^Fayment  of  amount  due  into 
ootirf— Pp^ton  of  giving  up  possession. 

Under  an  agreement  for  the  lease  of  a  coal  mine  at  a 
royalty,  tJie  lessees  had  entered  into  possession  and 
ivorked  the  coal.  In  an  adion  by  the  lessors  for  specific 
performance  of  the  agreement  they  disputed  the  amount 
fixed  for  the  royalty.  They  alto  commenced  an  action 
against  the  Usiors  for  damages  on  the  ground  of  misre^ 
presentation  and  want  of  title  to  grant  a  valid  lease. 
On  an  application  by  the  lessors  that  the  lessees  sJiouJd 
be  ordered  to  pay  into  court  the  amount  due  on  the 
royalty, 

Held  {reversing  the  decision  of  Bacon,  V.C.),  that,  as 
the  lessees  had,  by  their  ads,  diminished  the  value 
of  the  property,  they  ought  to  be  ordered  to  pay  into 
court  a  sum  in  resped  of  the  royalty  without  being  given 
the  option  of  going  out  of  posseuion. 

Cutler  v,  Simons,  2  Mer,  103,  and  Pope  v.  Great 
Eastern  BaUway  Co.,  15  W.  B.  192»  L.  R.  3  Eg.  171, 
followed. 

Appeal  froas  a  decislea  of  Bason,  Y«0. 

The  action  was  for  the  spedac  pcttormanes  d  aft 

(a.)  Bcported  by  H.  T.  Aksdboz,  %^^^  ^,p^Ui-at>-^ 
LaWi 
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agreement  to  take  a  lease  of  coal  mines,  at  a  dead  rent 
of  £300,  and  a  royalty  of  lOd.  per  ton. 

The  defendanta,  who  were  in  possession  and  working 
the  mines,  alleged  in  their  defence  that  the  royalty 
agreed  on  was  of  a  smaller  amount— «•«.,  9d.  per  ton. 

The  defendants  had  applied  to  add  a  oounter-claim 
to  their  defence,  fonnded  on  a  want  of  title  in  the 
plaintiflft  to  grant  a  valid  lease,  which  Bacon,  Y.O.,  had 
allowed,  on  the  terms  of  their  paying  into  oonrt  £8,000, 
being  the  amount  already  accrned  dne  on  the  royalty 
at  lOd.  per  ton.  Thereupon  the  defendants  abandoned 
the  counter-claim,  and  brought  an  action  in  the  Queen's 
Bench  Diyision  against  tb«i  plaintiffs  for  damages  on  the 
ground  of  misrepresentation  as  to  the  mines. 

The  plaintifls  then  mored  that  the  defendanft  should 
be  ordered  to  pay  into  court  the  amount  of  the  royalty 
on  the  coal  gotten  by  them. 

Bacon,  Y.O.,  refused  to  make  the  order. 

The  plaintiiEs  appealed. 

Sir  H.  Jamet,  Q.C,  Marterif  Q,0*,  and  Phip9on 
Beale,  for  the  appellants.— The  defendants  haire  been  in 
possession  since  1881,  and  are  getting  out  of  the  mine 
large  quantities  of  coal,  for  which  they  are  paying 
nothing.  We  shall  be  content  if  the  defendants  pay 
into  court  a  sum  at  the  rate  of  a  royalty  of  9d.  only  on 
the  basis  of  the  accounts  furnished  to  us  by  the  defend- 
ants.   [They '  were  stopped.] 

Hemming,  Q,C,  {MacOlymont  with  him),  for  the 
respondents. — We  have  expended  on  the  land  a  sum 
exceeding  the  amount  due  on  the  royalty,  and  haTC 
prevented  it  from  being  flooded.  We  ought  to  have  the 
option  of  giving  up  possession.  [Fbt,  KJ.,  referred  to 
Pope  V.  Oreat  EasUrn  Railway  Co.,  15  W.  B.  192, 
L.  B.  3  £q.  171,  and  Cutler  v.  Simone,  2  Mer.  103.] 

Cotton,  L.J.«-We  are  prepared  to  make  an  order 
against  the  defendants,  but  we  have  no  materials  for 
fixing  the  amount  dne  on  the  royalty,  and  we  propose 
to  allow  the  plaintiiEs  a  short  time  to  verify,  by  affidavit, 
the  accounts  which  they  state  were  furnished  to  them 
by  the  defendants,  with  time  for  the  defendants  to 
impeach  those  accounts  if  they  choose  to  do  so.  The 
application,  and  the  circumstances  of  the  case,  are 
somewhat  special.  [His  lordship  stated  the  facts,  and 
continued : — ]  Having  regard  to  the  conflict  as  to  the 
amount  at  which  the  royalty  was  fixed,  we  think  that 
the  sum  to  be  paid  into  court  by  the  defendants  should 
be  calculated  on  the  footing  of  a  royalty  of  9d.  But 
the  defendants  contend  that  they  ought  to  be  allowed 
the  option  of  going  out  o(  possession.  It  Is  true  that, 
in  the  ordinary  case  of  a  purchaser  in  possession  who  is 
ordered  to  pay  the  purchase*money  into  court,  he  is 
given  the  option  of  going  out  of  possession.  But  it  is 
in  the  power  of  the  court  in  special  cases  to  order 
otherwise,  as  was  done  in  the  two  cases  which  have  been 
referred  to  by  Fry,  L.J.,  where  the  property  had  been 
diminished  or  injured,  and  where  no  option  of  going  out 
of  possession  was  given.  In  the  first.  Pope  v.  Great 
EaeUm  Railway  Co,,  the  railway  company,  who  had 
gone  into  possession,  had  turned  out  weekly  tenants, 
and  the  property  had  afterwards  been  damaged  by 
strangers,  and  the  court  held  that,  the  value  of  the  prop- 
erty  having  thereby  deteriorated,  and  the  property 
having  been  rendered  a  less  sufficient  security  for  the 
money,  the  company  must  pay  the  purchase-money  into 
court  without  the  option  of  deUrering  up  possession. 
In  the  latter  case,  CiUler  v.  Simone,  old  buildhigs  had 
been  pulled  down,  an  orchard  planted,  timber  cut,  and  the 
tenants  changed,  and  on  those  grounds  the  court  ordered 
payment  of  the  purchase-money  into  court.  The  principle 
of  those  oases  is  this,  that,  although  under  ordinary  cir- 
enmstanoes  a  purchaser  in  possession  is  given  the  option 
of  going  out  of  possession,  where  acts  have  been  done  such 
as  to  interfere  with  the  value  of  the  proper^  which  is 


the  subject-matter  of  the  contract,  the  \ 
given  the  option  of  going  out  of  poesssdoa.  | 
the  case  here,  for  although  the  defendsnti 
spent  money  in  erecting  machinery  on  the  1 
working  the  coal,  they  have  removed  part  of  t 
matter  of  the  contract.    They  must  thsn' 
amount  due  from  them  on  the  royalty  into  ( 

BowBN  and  Fbt,  L. JJ.,  concurred. 

Appeal  aUawed. 

Solicitors  for  the  appellants,  BeU^  BrodriA,\ 
for  Lewie  dt  Jonee,  Merthyr  TydflL 

Solicitors  for  the  respondents,  WeaU  it  \ 


Bankruptcy. 


JSx  parte  ILiitsH. 
In  re  Mabsh. 


July] 


Pradice^Taxation  of  hill  of  eos(s^So{ici(oriJ 
in  bankruptcy — Ooete   of  faaDofum— So^« 
1848  (6  <fr  7  Vict.  a.  73),  ee.  Zl,  38. 
Th6   Sdieitore  Act,   1843,    cKoes   net  a^f 
taxation  of  a  hUl  of  coeU  of  eolicitore  to 
bankruptcy,  eoaeto  make  them  licUfle^  in  tint 
bill  being  reduced  by  more  than  one-iiaik,  ( 
cotte  of  the  taosation* 

Appeal  from  an  order  of  Mr.  Registrar  Urn 
Orders  were  made  in  the  ordinary  oouss  fol 
tion  of  the  bills  of  costs  of  two  firms  of 
had  acted  for  the  trustee  in  the  bankmpti7,i 
tor  of  the  bankrupt's  estate  obtained  leave  ( 
taxation.    The  bills  of  costs  were,  in  < 
on  taxation  by  more  than  one-sixth,  and  1 
then  applied  for  an  order  that  the  aolidtor  i' 
costs  of  the  taxation. 

The  regiBtrar  refused  the  order,  on  the 
the    application    was    outside  the    ] 
Solicitors  Act,  1843,  and    moat  be 
practice  obtaining  in  the  Oourt  of  Banknipl^l 
The  creditor  appealed. 

Woodfall,  for  the  appellant. — Although^ 
chargeable  to  the  trustee.  It  is  the 
liable  to  pay  them,  and  the  appellant  ia,  I 
third  party  within  section  88  of  the  eoUdtoaJ 
As  more  than  one-sixth  has  been  taxed  off  (^ 
solicitors  must,  under  section  37,  pay  the  ( 
taxation.    He  referred  to  Ex  parte  Foebroeh,  I 

F.  Cooper  Willie^  and  Z.  B.  BoeMthal,  for  ( 
tors,  were  not  called  upon. 

Bbbtt,  M.R.— a  trustee  in  bankrupfeay  ii  J 
the  parties  mentioned  in  any  of  the 
SoUcitors  Act,  1848,  as  being  entitied  to 
application  as  this  one. 

Baooallat,  L.J.,  oononrred. 

Fbt,  L.  J.— The  registrar  thought  the  < 
inconsistent  with  the  praotioe  of  the  Oout  of  1 
and  before  we  can  alter  his  dooiafon,  we  ms^i 
that  he  is  wrong  as  to  the  praotioe. 

Appeal  diemieeed. 

Solicitor  for  the  appellant,  E.  Kimber. 

Solicitors  for  the  respondents,  Baddif*i 
Martineau;  A*  B,  Boeenthal, 
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LOUOHBOROUOH  HlOHWAT  BoABD  V.  OURZOIT. 


OOURT  OF  ApPIAL. 


B.  DiT.  May  28. 

)10TOH  HtOHWAT  BOAHD   f?.   CfTBZOlT.   («.) 

'Repair-^Summary  proceedingi  before  justiceB 
fbm  ly  waywarden — How  far   binding  on 

^Imd^Hightoays  Act,  1862  (25  <fe  26  Vid. 

t,\^Highway8  Ad,   1878  (41  <fc  42  Vid.  c, 

m 

fncudinga  are  taken,  under  the  Highwaye 
,1.18,  before  juatieee  for  the  iMn'repair  of  a 
firming  part  of  a  highway  dietrid,  the  boD& 
'mm  hf  a  waywarden  of  a  pariah  that  the 
hghvfay  which  the  parieh  ia  bound  to  repair 
« the  highvfay  board,  for  thai  tedian  has  not 
i2ed,  either  txpresdy  or  by  implication,  by 
of  the  Highwaye  Ad,  1878,  or  otherwiee. 
mi  of  the  Qaeen's  Bench  DiTirion  affirmed. 

an  appeal  from  a  Jadgment  of  a  dlTlafonal 
the  Qaeen'a  Beneh  Divieton,  condsting  of 
)j  E,  and  Wille,  J.,  and  is  reported  ante,  p. 
B.  D.  565,  where  the  facts  and  the  arguments 
It  length  in  the  Judgment  of  the  court. 
my  hoard  appealed. 

,  and  SilU,  for  the  appellants,  urged  the 
nta  as  in  the  oourt  below. 

|{Z7,  Q.C.,  for  the  respondent. 

0. — ^I  am  of  opinion  that  thii  Judg- 

be  af&rmed.    It  appears  that  a  complaint 

fbatthis  highway,  which  is  within  the  juris. 

tti  appellant  board,  was  out  of  repair.    The 

^  nd  the  highway  board  were  accordingly 

before  the  petty  sessions,  according  to  the  pro- 

^  Highways  Act»  1862,  s.  18.  At  the  hearing 

Irien  did  not  deny  the  liability  of  the  parish 

^  proceedings  prorided  for  were  pursued, 

^M  made  an  order  upon  the  appellants  for 

tte  road.     The  question  discussed  in  the 

^whether  it  was  competent  to  the  justices 

^Border.    That  depends  on  whether  the 

of  the  Act  of  1862  is  sUU  in  force,  or 

fc  lepeaied  by  the  Highways  Act  of  1878. 

to  the  language  of  that  Act  I  must  refer 

lent.    It  is  said  that,  under  the  Act  of  1862, 

highway  board  was  charged  with  the  duty  of 

«( the  highways,  the  burden  of  the  repair  of 

"7*  vithin  each  parish  rests  with  the  pariih, 

tbeiefore.  under  such  circumstances,  it   is 

ttttt  an  admission  of  the  representatiTo  of  the 

t  iny  road  is  a  highway  chould  be  conolu- 

woold  hsTO  f>eculiar  Imowledge  as   to  the 

ttdvonld  not  be  Uke\j  to  admit  the  liability 

™i*   Then  it  is  said  that  the  Act  of   1878 

^t  alteration.    For  by  section  7  of  that  Act 

*nad  that  all  expenses  of  keeping  the  highways 

B>h  in  repair,  and  all  other  expenses  legally 

by  Bnoh   board,  shall  be    defrayed  out  of  a 

WM»   The  effect  of  that  section  is  said  to  be 

any  separate  liability  of  the  parish  for  its 

M  to  cast  the  burden  on  all  the  parishes  in 

tad  that  therefore  the  waywarden  of   any 

^oocnpies  a  different  position.  That,  no  doubt. 

^t  true,  and  it  would  be  a  matter  worthy 

™aotttion  of  the  Legislature.    But,  whether 

T^  vas  good  reason  at  the  time  of  the  passing 

^  for  leering  the  old  procedure,  if  the  Logis. 

kt^ «>i  the  law  must  take  its  course. 

L^*  that  section  18  of  the  Act  of  1862  has 

pr^ealed,  though  certain  other  sections  of  that 

jw  been.   We  cannot   hold    it   to   have  been 

!l.^J>^oaUon  unless  something  inconsistent 

^'^^  by  A.  H,  ToDD,  Bsq..  Barrister-at-Law. 


with  its  proTisions  can  be  found  in  the  later  Act.  I  am 
fnUy  sensible  of  the  argument '  that  it  is  inconsistent 
with  the  later  Act  because  of  what  is  contained  in 
section  10  thereof.  That  section  gives  a  remedy  of  a 
similar  character  to  the  remedy  mentioned  in  section  18 
of  the  Act  of  1862,  though  the  proceedings  and  other 
matters  are  different.  But  nothing  makes  it  impossible 
for  the  earlier  section  to  be  still  in  operation.  Tou  may 
have  two  concurrent  proceedings  before  different  tribu- 
nals carried  on  in  different  ways. 

Then  it  is  said  that  section  18  is  not  now  applicable, 
because  the  parish  is  no  longer  liable  to  the  repairs  of 
the  highways.  But  I  do  not  think  that  the  law  has 
been  changed  in  terms.  The  common  law  liabUIty  of 
the  parish  to  repair  ia  unaltered.  In  section  7  of  the  Ac  t 
of  1878,  it  is  enacted  that  the  expenses  of  the  highway 
boards  shall  be  deemed  to  be  incurred  for  the  common 
use  of  the  parishes.  That  means  that  the  parish  remains 
liable  to  repair — that  is,  in  effect,  the  institution  of  a 
new  mode  of  charging,  and  is  put  in  the  place  of  a 
separate  accounts  for  the  different  parishes.  Those  who 
drew  the  Act  of  1878,  may  not  have  had  in  mind  the 
actual  state  of  the  law.  I  am  fully  alive  to  the  incon- 
sistencies in  the  mode  of  the  operation  of  the  law  as  it 
now  stands,  and  in  the  incidence  of  taxation  under  it; 
but  we  should  be  going  too  far  if  we  were  to  accede  to  the 
arguments  that  have  been  advanced  before  us  and 
attempt  to  set  it  right. 

Lord  EsasR,  M.R.— There  is  a  simple  rule  on  which 
the  courts  always  act  in  such  oases  as  this,  and  we  can- 
not permit  our  minds  to  be  swayed  from  it.  It  is  ad- 
mitted that,  unless  section  18  of  the  Act  of  1862  has 
been  repealed  by  the  subsequent  legislation,  the  justices 
were  right  in  what  they  did,  for  all  the  proceedings  were 
carried  out  In  strict  conformity  to  that  section.  Now, 
that  section  is  not  repealed,  either  altogether  or  in  part^ 
unless  something  can  be  shown  to  have  been  done  by 
subsequent  Acts  inconsistent  with  the  matnteuance 
of  it  Ko  argument  of  mere  inconvenience  will 
suffice.  It  has  been  suggested  that,  if  this  section  stands 
side  by  side  with  the  later  legislation,  some  unfaimesii 
and  injustice  must  arise.  Efen  if  that  were  true,  it  is 
not  enough  to  compel  us  to  break  the  ordinary  rule,  but 
I  doubt  whether  that  suggestion  can  be  upheld. 

It  is  said,  in  the  first  place,  that  the  parish  is  not 
liable  now  because  the  person  who  represents  the  parish 
in  these  oases  practically  may  make  an  admission  on 
behalf  of  somebody  who  incurs  no  liability  thereby. 
But  the  parish  does  remain  liable,  both  to  the  public, 
who  have  a  right  to  have  the  public  highways  kept  in 
order,  and  may  look  to  the  parish  for  that  purpose  still, 
and  also  to  the  highway  board.  Is  there  anything  to 
show  that  the  parish  is  not  liable  to  pay  P  If  the  roads 
are  out  of  repair,  it  is,  without  doubt,  liable  to  con- 
tribute, though  in  a  different  way  from  that  formerly 
adopted,  whether  section  18  or  section  10  is  utilised 
for  that  purpose.  That  being  so,  the  parish,  which  is 
liable  to  pay,  and  is  still  indictable,  can  elect  a  way- 
warden, who  can  have  no  interest  in  any  contract  for 
the  repair  of  the  roads.  On  him.  therefore,  a  public 
duty  is  cast  from  which  he  can  obtain  no  benefit.  What 
is  there  unreasonable  in  the  Legislature  trusting  to  him 
to  perform  his  duty  aright?  If  he  does  wrong  he  is 
liable  to  a  fine,  and  in  this  particular  the  magistrates 
may  inquire  whether  he  is  acting  bond  fide.  The  Legis- 
lature soem  to  me  to  have  taken  every  precaution  in 
appointing  a  disinterested  person  with  special  knowledge, 
with  a  public  duty,  to  act  in  such  cases  as  this.  It  he 
does  not  deny  the  liability  of  the  parish  to  repair,  it 
should  be  conclusive.  If  he  neglects  to  deny  that 
liability,  he  incurs,  for  his  parish  at  any  rate,  a  con- 
siderable part  of  the  expense,  and.  it  he  does  not  satisfy 
his  pariah,  his  chances  at  the  next  election  would  be 
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Fbt,  LJ. — t  am  of  the  BAine  opinion.  Thd  ihort 
qtiMtian  is  whether  section  18  of  the  Aot  of  1862  haa 
been  repealed  by  Implioation  by  eeotlon  10  of  the  Act  of 
1878.  An  implied  repeal^  which  Is  not  a  common  or  an 
easy  thing  to  make  out»  arises  when  the  court  sees  that 
an  earlier  enactment  is  inconsistent  with  a  later.  There 
Were  fonnerlr  two  modes  of  attacking  a  parish  in  default 
In  repairing  its  roads — one  bj  common  law  and  the  other 
under  the  section  18  which  I  have  referred  to.  The  Aot 
of  1878  gave  a  new  method.  The  general  rule  is  that, 
where  the  Legislature  gires  a  new  remedy  for  an  existing 
right,  it  does  not  take  away  the  old  remedy  unless  it  says 
so,  or  unless  that  old  remedy  is  absolutely  inconsistent 
with  the  new.  There  is  nothing  to  show  here  that  any- 
thing else  has  been  done  than  that  a  new  remedy  haa 
been  giten  which  is  oononrrent,  though  different. 

Appeal  diitnisied. 

flolioitofi  for  the  appellants,  Fields  Baico§t  A  Co^t  tot 
Ikatw  S  HandSf  Longhborongh. 

Solicitors  for  the  respondents,  Orowder,  Amtie,  A 
Yitard^  for  Ow9U>n^  2Hcken$on,  A  Simpaon,  Leicester. 


From  Q.  B.  DIt.  [&  Q.  B.  Dir.]      Dec.  21 ;  May  17. 

Dsw8BiT£r  AKD  "KECKnovBynKB  Watebworks 
Boabd  v,  Pewistoite  Uniow  Assescocent  Com- 
HIXISE.  (a.) 

Poor  law-^BaUng^WaUruforkt^Waier  rate  in  aid  of 
waier  renU'^Prineipie  of  aeeeaemenU 

By  epetial  Ad,  H  S  40  Vid.  e.  clstoMtv,,  the  appettanti 
iotre  empotoered  to  make  a  public  water  rate  in  eaee  the 
vnUr  rente  and  other  paymenie  for  a  eupplf  of  water 
*ehould  n<4  he  eufflcient  to  meet  the  expenete  incurred  hy 
them  in  fnaintaining  their  watefworke. 

Betd  (5y  the  Conrt  of  Appeal,  ajftrming  the  Queen's 
Beaoh  DHlsion),  thai,  in  aeeeeeing  the  appdlanU  to  the 
poor  tate^  in  reeped  of  their  reeervoin^  pip^t  ancf  worki, 
ihii  roto  mud  he  taken  into  account. 

Held,  aUo  {hy  the  Queen's  Beneh  Ditisfon),  that  a 
certain  percentage  on  the  total  eoet  of  the  property  might 
he  allowed  for  wear  and  tear  as  theprohdhle  average 
annual  ood  ofrepaire  within  6  S  t  WiU.  4,  c  96,  a.  1, 
and  that  the  adequate  remuneration  to  a  contractor  for 
ereding  t7^  worke  is  not^  in  etdh  a  eaee,  the  true  meaeure 
of  the  nd  raieaUe  talue. 

This  was  an  appeal  from  a  judgment  of  Manisty  and 
A.  L.  Smith,  JJ.,  upon  a  special  case  stated  for  the 
opinion  of  the  High  Court  under  12  ft  13  Tict.  c  45, 
a.  11. 

The  facts  appearing  from  the  special  case,  so  far  as 
material  for  the  purposes  of  this  report,  were  as  follows : 
'—The  appellants  were  a  board,  incorporated  under  a 
special  Act  (39  ft  40  Vict.  c.  clzjatr.),  for  the 
purpose  of  carrying  on  and  extending  certain  water- 
Works.  The  appellants'  works  in  the  respondents'  union 
consisted  of  two  resertoirs,  which  were  used  solely  for 
supplying  compensation  water  undef  the  obligation  im- 
posed by  the  appellauts'  Aot,  and  of  a  certain  length  of 
conduit  and  pipe,  with  the  necessary  works  and  weirs 
which  supplied  the  appellants'  district.  The  appellants 
derived  no  direct  profit  whateirer  in  the  respondents' 
unioii,  and  their  property  directly  earned  nothing  there, 
but  only  indirectly  conduced  to  the  earnings  and  receipts 
of  the  appellants  in  their  own  district.  The  amount 
which  had  been  expended  by  the  appellants  upon  the 
whole  of  their  works,  irrespeotive  of  the  reconstruction 
of  the  embankment  of  a  certain  reservoir,  was  £202,473, 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Banistex-at-Law. 


and  upon  such  reconstruction,  £18,300.    In  | 
it  was  stated  that  part  of  the  former— fi&,| 
and  the  whole  of  the  latter  sum  was  < 
reapoudenta'  union,  but  the  said  ezpenditmsi 
did  not  increase  the  benefit  of  the  appellsat^  | 
either  in  the  reepondents'  union  or  de 
appellaste    had  had,  and  still    bad,  the 
of  the  expenditure  of  the  said  sum  of 
adequate  remuneration  to  a  contractor  on  1 
sum  of  £45,875  would  be  not  lees  than  the( 
ment.  In  paragraph  9  it  was  stated  that  the  i 
for  interest  upon  borrowed  moneys  dating  they 
the  appellants  was  the  sum  of  £9,902  3s.,  i 
reoeited  during  the  same  year  by  the  appi 
sum  of  £18,878  l7s.  Id.,  of  which  £6,127  > 
reodted  from  publio  water  ratea,  and  £9,71 
from  water  rents.    The  publte  water  ntsi 
to  supply,  and  did  supply,  any  deficfeney  ' 
penditare  and  the  amounts  zeceiTed  from 
which  were  the  maximum  rente  allowed 
The  ordinary  working  expenses  of  the  i 
the  year  1882  amounted  to  the  earn  of 
In  paragraph  10  it  was  stated  tiiat  the  app 
hypothetical   tenant   of  tha  watenrorks, 
working  capital,  the  sum  of  £2,000,  in  i 
a  deduction  from  inoome,  at  the  rate  of  i 
per  cent,  for  intereet  and  coutiDgences, 
lowed,  but  without  any  allowance  lor 
In  paragraph  11  it  was  stated  that  the  f 
appellants'  property,  subjeet  to  deprseiatiaa^] 
tear,  or  destruction,  was  £180,000,  and 
on  that  amount  was  a  proper  dedaction  to  I 
inoome  to  form  a  reserre  fund  for  renewals  i 
ment.    In  paragraph  12  it  Waa  stated 
lants  contended  that  the  net  rateable  ralue  c 
of  their  works  was  to  be  estimated  as  loQoi 


)totali 


Total  pearly  inoome  derif ed  tiom  watst 
rents    •        •        •        •        .        •       • 
£xpenditare  as  in  paragraph  9        • 

Working  capital,  £2,000 ;  interest  tliarsoa 
at  7^  per  oent.  paragraph  10 

Eeaerfe  on  £180,000,;at  1  per  oeiit.»  as'  it 
paragraph  11        •        •        •        •       .  ' 

Bates,  at  4  per  eent«,  upon  £4,736,  [the 
percentage  being  admitted   •        • 


The  appellants  farther  contended  that  fln  i 
tatue  of  their  property  in  the  respondents'  r 
be  estimated  at  the  sum  of  £10,731, 
follows  :•— 


Total  cost  of  works, 
£202,473. 


Ooet  of  wnlil 


Net  rateable  talue  of 

whole. 

£4,786. 


Ketntosttot 

£i,oa 


On  this  contention  the  gross  estimaCsd 
works  in  the  township  of  Thuristons  voaM  | 
The  respondents  relied  upon  the  MiU  Bm 
can,  10  Q.  B.  208,  and  the  JYed  MidOkK^j 
cose,  1  E.  A  E.  716,  7  W.  B.  C  L.«r  ■ 
tended  that  the  pubUo  water  rate  shoaU  tal 
account  in  estimating  the  rateable  HLvedr 
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vtiboold  be  of  opinion  that  tb«  app«llante 
I  ia  thair  oontantiou,  the  present  aweeflment 
ndaeed  from  i2,60O  groeci  and  iCl,600  net, 
[lou  and  £1,073  net ;  bat  i(  the  oourt  should 
uon  that  the  reepondente  were  right,  the 
Mmeat  iru  to  be  confirmed. 

la,  Q,C.  {Wui  with  him),  for  the  appellants. 
Mil;  rateable  Talae  the  pnblio  water  rate 
I»b0  ttken  into  aooonnt.  It  ie  a  rate  in  aid 
Mag  what  the  hypothetioal  tenant  wonld 
IB  mast  be  considered :  Ptterhorough 
T.  Stamford  Union,  31  W.  R.  949.  There 
to  beoefldal  ooonpation,  and  the  Oonrt  of 
out,  in  Weii  Bromwich  School  Board 
mwich  Over$eer$,  32  W.  R.  866,  13  Q.  B.  D. 
If  the  hypothetical  tenant  could  not  obtain 
ha  would  not  occupy ;  and  Hare  v.  Overseen 
S9W.il  721, 7  Q.  B.  D.  223,  and  Woreeeior 

1  T.  DroUwieh  A8»e$smeni    CommiUee^    25 

2  Bz.  P.  49,  are  to  the  same  elEeet.  One 
dadMtlon  for  depreciation  of  property  by 
'  certainly  be  allowed.  The  sum  which  a 
sight  charge  ie  not  the  tme  test  of  the 
'  I  of  the  works. 

[C(UXU  with  him),  for  the  respondents.^ 
ki  hsfe  not  distinguished  between  property 
heetly  prodnetlfe  and  property  that  is 
bptodnetire.  In  Hamptons.  WeUMiddU$ex 
P^tS  U  J.  H.  a  133,  7  W.  R.  Dig.  81,  the 
to  the  rating  of  indirectly  pfodactive  parte 
■ty  of  such  a  company  ie  laid  down.  The 
aiy  make  no  deduotionB,  for  they  are  not 
■she  a  profit,  and  a  sinking  fund  for 
ud  renewal  Ie  not  to  be  taken  into  oon- 
kthdrcase. 

also  to    ChorUon*up(m»Medtod6  Ovef^ 
Mm  Umon^  61  L.  J.  Q.  B.  458,  30  W.  R. 
/«M  T»  The  Meney  DoekB^  13  W.  R.  1061^, 
448. 

rHQ.(?.,  ia  nply.--The  one  pei  cent  is 
tf  the  purpose  ol  maintaining  the  premises 
bio  command  the  rant:  Beg.  t.  WdU,  16 
>Ik B.  2 Q.  B.  542 ;  Beat.  Oamhridge  Ga$ 
<Ad.ftS.73. 

Car.  adv.  vuU. 

the  Ooort  (Hahistt  and 


'f^^  Judgment  of  the 
Bi^JJ.)wa8deliTeredby 


1^^.— The  qoeatlon  left  to  ns  in  this  specdal 
HB  what  prinoiples,  and  by  what  process*  the 
Me  fsloe  of  the  appellantr  property  if  to  be 
^  The  appeUante  Insisted  that,  in  ascertaining 
%  the  asMHmt  fx>Uected  by  himm  of  the  water 
MMit  to  the  proYisions  of  39  A  40  Tiot.  c. 
^  sot  to  be  taken  into  consideration, 
they  contended  that  one  per  cent  upon 
M  dspiedationi  wear  and  teaf,  or  destruction 
||V«rt7,  should  be  allowed  by  way  of  deduc* 
"  Bg  the  net  rateable  value.  Thirdly,  they 
what  might  be  an  adequate  remuneration 
foi  erecting  theii  works  waa  not  the  troe 


I,  as  to  the  fltst  point,  that  the  effect 
>ne  of  the  special  Act,  39  *  40  Vict.  o. 
that  the  water  rate  was  only  to  be  levied  as 
Ithe  amoont  received  from  the  water  rents  was 
r  IV  ^^^  ^^  ^^  expenses,  outgoings,  and  lia- 
^6  waterworks  board,  and  to  make  up  any 
PB  then  might  be,  and  that,  inasmuch  as  no 
J^POMlbly  be  found  to  give  anything  for  a 
^  which  he  could  make  no  profit,  therefore, 
^'^eraUe  by  meana  of  the  water  rate  ought 
^ttkeafaitoealcQlation  when  eetimatiDg  what  a 


hypothetical  tenant  would  give  lor  the  property  of  the 
board.  We  think  that  argument  cannot  be  maintained. 
In  Jonee  v.  The  Mereeft  Docke  it  was  expressly  held  that 
all  property  capable  of  beneficial  occupation  and  which, 
it  let  to  a  tenant,  was  capable  of  producing  a  rent 
(excepting  property  in  the  occupation  of  the  Queen  or 
her  servants)  was  rateable. 

The  Mertey  Docks  case ;  Oovernort  of  8t  Thomas' 
Hospital  V.  SfroUon,  in  the  House  of  liords.  23  W.  R. 
882,  L.  R.  7  H.  L.  477;  Liverpool  Corporation  v. 
Wavertree^  2  Ex.  D.  55ii ;  Bare  v.  Putneff  Overseers ;  and 
West  Bromwich  School  Board  v.  West  Bromwich  Over* 
seors  have,  as  it  seeme  to  us,  decided  that  if  property  is 
incapable,  by  reason  of  the  prohibition  placed  upon  it  by 
etatutei  or  by  reason  of  its  barrenness,  which  cannot  be 
cured,  ol  yielding  a  profit  in  anyone's  occupation,  then  it  is 
not  rateable ;  but  that,  it  the  property  is  not  absolutely 
prohibited  by  statute  from  being  occupied  at  a  profit  by 
anyone,  or  is  not  the  berren  rock  spoken  of  by  Lord 
Oranworth  in  the  Mers^f  Docks  com,  incapable  of  being 
occupied  by  anyone  at  a  profit^  then  U  is  rateable.  It 
was  upon  the  same  principle  that  Williams,  J.,  and 
A.  L.  Smith,  J.,  decided  the  case  of  Ftterhorough 
Corporation  v.  Wtlsthorpe  Overseers;  as  was  pointed 
out  by  Bowen,  L.J.,  in  the  West  Bromwich  can.  In 
the  West  Bromwich  case  it  was  decided  that  the  school 
board  were  liable  to  be  rated  because  their  premises  were 
capable  of  beneficial  occupation  in  the  hands  of  some- 
one, though  possibly  not  in  theirs ;  and  so  also  in  the 
case  of  Chorlton*upon*]liedlock  Overseers  v.  Chorlton 
Union  it  was  held  that,  inasmuch  as  the  restriction  was 
only  upon  the  then  tenant,  the  limitation  of  non- 
rateability  contended  for  could  not  be  entertained.  The 
case  of  AUrincham  Union  v.  Cheshire  Lines  Committee, 
15  Q.  B.  D.  597,  is  to  the  same  effect. 

Now,  in  the  present  case,  can  it  be  said  that  there  is 
imposed  by  the  special  Act  such  a  prohibition  that  there 
can  be  no  beneficial  occupation  of  the  waterworks  by 
anyone  P  We  will  assume  that  Mx*  Charles'  contention 
is  correct  upon  the  terms  ol  the  statnte-^rii.,  that 
water  rate  is  never  to  be  levied  except  to  make  up  any 
deficiency  there  may  be  between  the  amount  received 
from  water  rent  and  the  expenses,  outgoings,  and  lia- 
bilities ol  the  waterworks  board.  In  this  case  the 
expenses,  outgoings,  and  liabilities  of  the  board  in- 
clude : — 

£       s.  d. 
Upon  borrowed  moneye        •    9,902    3    0  per  annum* 
£*or  ordinary  working  expenses    2,118    8    3    „        i. 

Total       .        .        iB12,020  11     3 
To  meet  these  and  other  items|  should  there  be  any 
deficit  after  collecting  the  water  rents,  the  water  rate  is 
to  be  resorted  to. 

Take  the  following  case  :^A  man  invests  iB200,000  in, 
say,  gasworks,  or  any  other  property.  His  annual 
working  expenses  are,  say,  iB2,100  a  year ;  he  has  a  fund 
provided  lor  him  upon  which  he  may  draw,  not  only  to 
recoup  him  his  annual  working  expenditurei  bat  also  to 
pay  him  four  per  cant,  lor  intereat  upon  his  iS200,000 
—vis.,  iB8,000  per  annum— could  it  be  contendedji  in 
such  a  case,  that  the  occupation  ol  the  proper^  is  not  a 
beneficial  occupation  P  Surely  not,  and,  in  our  opinion, 
it  makes  no  difference  whether  the  capital  invested  be^ 
or  be  not,  borrowed  money. 

We  are  dearly  of  opinion  that  the  property  in  the 
present  case  is  capable  of  being  beneficially  occupied,  and 
that,  consequently,  it  is  rateable^  We  aie  also  of  opinion 
that  the  amount  collected  by  means  of  the  water  rate 
ought  to  be  taken  into  account  in  ascertaining  the  net 
rateable  value  of  the  property.  It  is,  in  our  opinion, 
immaterial  from  ^what  sonioa  the  income  is  derived  so 
long  aa  it  ia  iadde&tal  to  the  owneiship  ol  the  prop- 

Aa  to  the  Moond  qneetion— via.,  whethtt  oiM  per 
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cent,  npon  the  £180,000  mentioned  in  the  case  was  to 
bo  dedaoted  in  estimating  the  net  lateable  valne  of  the 
property.  If  we  understand  paragraph  11  of  the  case 
oorrectly,  the  question  put  to  ns  is,  in  sabstanoe, 
whether  the  one  per  cent,  should  be  allowed  as  the 
"  probable  annual  cost  of  repairs  **  ?  (see  6  &  7  Will.  4, 
c.  96,  8.  1).  We  answer  this  question  in  the  affirmati?e 
(see  Beg,  v.  Wells). 

As  to  the  third  point.  We  are  clearly  of  opinion 
that  what  may  happen  to  be  the  adequate  remunera- 
tion to  a  contractor  for  erecting  the  appellants*  works, 
is  not  the  true  measure  of  the  net  rateable  value  of  the 
premises.  This  is  not  the  test  supplied  by  the  Parochial 
Assessment  Act,  nor  is  it  a  test  which  has  ever,  to  our 
knowledge,  been  recognised  in  a  court  of  law,  and  what 
is  more,  it  is  obTiously  so  unreliable  and  fallacious,  as 
was  pointed  out  during  the  argument  of  this  case,  that, 
incur  judgment,  no  reliance  whatever  can  be  placed 
upon  it. 

In  our  opinion,  Inasmuch  as  the  appellants  have  faQed 
upon  the  main  contention  in  this  case— vis.,  as  to 
whether  or  not  the  water  rate  ought  to  be  taken  into 
account  when  estimating  the  rateable  value  of  their 
property,  the  Judgment  should  be  given  for  the  respond- 
ents, with  costs. 

The  waterworks  board  appealed. 

May  17.— il.  Charlet,  Q,C,,  and  West,  for  the  appel- 
lants, cited,  in  addition  to  the  cases  referred  to  in  the 
court  below,  Beg,  v.  Ohrittopherion,  anUf  p.  86,  16 
a  B.  D.  7. 

Jelf,  Q,0,,  and  OasUe,  for  the  respondents,  were  not 
heard. 

Lord  EsfiBB,  M.B.^From  the  statement  of  facts  it 
appears  that,  by  special  legislation  with  regard  to  the 
appellant  corporation,  they  are  entitled  to  levy  water 
rents  up  to  a  certain  maximum.  If,  when  these  have 
been  le^ed,  in  any  one  year  the  receipts  from  this  source 
fall  below  the  expenditure,  they  are  entitled  to  levy  a 
rate  in  aid  to  make  up  the  deficiency.  There  is  no 
statement  of  fact  which'  shows  that  the  water  rates  will 
always  be  deficient.  The  latter  part  of  the  8th  para- 
graph was  relied  upon  to  support  a  contention  to  that 
effect ;  but  I  cannot  so  construe  it.  The  question  is, 
whe^er,  that  being  so,  this  power  to  levy  rates 
ought  to  be  taken  into  account  in  estimating  the  annual 
value  of  the  works.  It  is,  of  course,  always  necessary 
to  consider  the  annual  value  subject  to  all  usual  deduc- 
tions. What  would  the  hypothetical  tenant  give  if  he 
held  the  premises  on  the  same  terms  as  this  authority 
who  is  the  owner  P  The  headnote  in  Petnhoroxigh  Got' 
poration  v.  Stamford  Union^  which  is  to  the  effact 
that  "  where  land  is  ooeupied  by  a  local  authority  for 
public  purposes  the  land  is  to  be  assessed  to  the  poor 
rate  at  the  rent  which  a  tenant  would  pay  if  subject  to 
the  same  restrictions  as  are  imposed  upon  the  local 
authority  "  should  be  enlarged.  It  should  run,  in  order 
correctly  to  set  forth  the  law,  *'  if  subject  to  the  same 
restriction!  and  entitled  to  the  same  advantages.'* 

Is  it  an  advantage  in  this  case  if,  when  there  is  a 
deficiency  on  the  water  rents,  it  can  be  immediately 
made  good  by  a  public  rate  P  If  in  any  year  these  rents 
amount  to  more  than  the  expenditure  the  authority 
may  have  the  advantage  of  that  excess.  There  is  no 
doubt  here  is  a  clear  benefit,  for  there  can  be  no  loss. 
That  benefit  ought  to  be  taken  into  account  in  estima- 
ting the  rateable  value  of  these  waterworks. 

The  case  of  Beg,  v.  Ohrittopherson  has  been  referred 
to  in  the  argument,  and  it  has  been  attempted  to .  liken 
this  case  to  that  of  a  rector  with  an  independent  income. 
But  it  is  clear  that  the  position  here  is  not  that  of  a  tenant 
who  is  in  possession  of  an  income  derived  from  a  source 
unoonneoted  with  bis  ooonpatkm.    This  rate  does  not 


constitute  a  revenue  belonging  to  the  indifi 
apart  from  the  business  in  which  he  is  ^ 
premises.    It  is  part  of   the  advantagSB  J 
carrying  on  the  works. 

BowBir  and  Fry,  L.JJ.,  concurred. 

Appeal  diimieted. 

Solicitors  for  the  appeUants,  BidtdaU  ^  i 

Solicitors    for   the    respondents,    Tortt 
Grihhle,  &  Oddie. 


sisi  ;®otttt  of  i«ftttf. 


Ohan.  Div. 
Pearson, 


In  re  Hale  and  Ciabx.  (t 

Settled  Umd-^Tenawt  for  life-^Pcwer  to 
Land  Act,  18S2   (45  ^  46  Vict.  e.  88),  j 
sections  5,  6. 

Under  a  aetUement  land  unm  appouMitj^ 
trueteea  might  thenceforth^  during  the  /  * ' 
father  and  his  son  IT.,  receive  a  yearly  f 
£300  to  he  charged  on  the  land^  and 
land  ufos  to  he  to  the  use  of  the  father  far 
after  his  death  to  the  use  of  the  trusttet  d 
of  IF.,  and  after  his  death  to  the  use  of  hits 
sively  in  tail  vMde,  with  remainder  to  tk  i 
trustees    during    the    life    of  the  faik  * 
with    remainders   over.     And  it   wu 
the   appointments  of  the    rent-^harge  0 
sionary    life    estates    appointed  to  the 
made  on  trust  that  the    trustees  shouH 
might  he,  ahsolutdy  seU  the  rent-chairgt  1 
estates,  and  should,  after  paying  co^ 
duty,  pay  the  proceeds  of  sale  to  W,  ai 
shares  as  tenants  in  common.   And  it  wet ; 
untU  sale^  the  rent'Charge[and  the  rents  i 
the  life  estates  should  he  paid  to  W.  asij 
shares  as  tenants  in  common.    And  W, 
anted  with  the  father,  and  aiso 
trustees,  that  neither  of  them  would 
renUcharge  and  life  estates  thereby  appom 
to  them  or  either  of  them  in  specie,  it  hemf 
of  the  parties  that  the  trusts  for  sale  shad 
and  irrevocable,  notwithstanding  any  U»  < 
authorvBiing  beneficiaries  of  proceeds  of  mk\ 
tahe  the  property  in  lieu  of  the  proceeds  of  w 
the  death  of  the  father  W.  and  Q,  contrade^ 
of  the  land  in  fee.     The  purchaser  objtdm 
vendors  had  only  limited  interests  tmcbr  tki 
that  they  were  not  tenants  for  life  wiUtii  r 
Land  Act,  188S,  and  could  not,  therefort, 
title, 

EM,  thai,  as  etUer  W.  or  G.  aUme,cr} 
together,  might  bid  at  any  sale  by  the  ( 
he  treated  as  if  they  had  bought  the  life  t 
which  case  they  would  be  tmants  far  /</< 
therefore,  sell  under  the  powers  of  the  A(t> 

Adjourned  summons. 

By  a  settlement,  dated  the  7th  of  Jwl 
estate  was  appointed  to  the  use  that  the  \^ 
thenceforth,  during  the  joint  lives  of  Cbsn* ' 
Hale  and  WUliam  Edmund  Brand  HsIe(falkM 
receive  the  yearly  rent-charge  of  iW  ^J^ 

(a.)  Beported  by  G.  £.  JsmRi,  B^m 
Law. 
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propertj,  and,  subject  thereto,  the  propertj 
;  to  the  DM  of  the  said  0.  0.  Hale,  the  father, 
and,  after  hie  death,  to  the  oae  of  the  tnuteea 
I  life  of  the  said  W.  £•  B.  Hale,  and,  after  hia 
fto  nae  of  hlf  sona  auooeaaively  In  tail  male, 
ir  to  the  oae  of  the  tmateea  during  the  life 
'i  MO,  G.  D.  Hale,  with  remaindera  over. 
m  telared  that  the  appointmenta  of  the  rent* 
ftereTenionary  life  eatatea  appointed  to  the 
»  made  upon  truat  that  the  tmateea  ahoald, 
'Vght  be,  abaolntely  aell  the  rent-oharge  and 
and  ahoald,  after  paying  ooata  and  auo- 
pay  the  prooeeda  of    aale  to  the  aaid 
and  0.  D.  Hale  in  equal  aharea  aa  tenanta 
i«  And  it  waa  provided  that,  nntil  aale,  the 
B  and  the  rente  and  proflta  of  the  life  eatatea 
k  eitatea,  or  either  of  them,  ahould  fall  into 
ihoQid  be  paid  to  the  aaid  W.  £.  B.  Hale  and 
in  eqoal  aharea,  aa  tenanta  in  common.   And 
'.E.  B.  Hale  and  O.  p.  Hale  covenanted  with 
CHale,  and  alao  aeparatelj  with  the  tmateea, 
of  them,  the  aaid  W.  E.  B.  Hale  and  G.  D. 
daim  to  have  the  rent-oharge  and  life  eatatea 
inted  made  OTer  to  them,  or  either  of  them, 
being  the  intention  of  the  partiea  that  the 
ahould  be  abaolute  and  irrevocable,  not- 
aay  law  or  equity  authorising  benefldariea 
of  sale  to  elect  to  take  the  property  in 
of  aale.  O.  0.  Hale,  the  father,  died 
of  December,  1884.    On  the  6th  of  Angaat, 
B.HaIe  and  G.  D.  Hale,  aa  yendoza,  entered 
it  to  aell  part  of  the  property  oompriaed 
lant  to  David  dark  for  the  aum  of  £1,800, 
waa  in  due  couree  delivered  by  the 
'tte  pniohaaer.     The  purchaaer  in  due  courae 
,  laitiona  on  the  title,  one  of  which  waa  aa 
The  abatraot  ahowa  a  limited  intereat  only 
leata  in  Heaan.  William  Edmund  Brand 
Id  Delme  Hale.    Under  what  proviaiona 
Land  Acta,  1882  and  1884,  are  they  pro- 
ud to  whom  ia  it  propoaed  that  the  pur- 
.  Ml  be  paid  on  completion  P    Or  how 
tprepoaed  to  make  a  title  to  the  fee  for  the 
To  thia  requiaition  the  following  reply 
it-^The  vendora,  W.  B.  B.  Hale  and  G.  D. 
)m&  adviaed  and  will  insiat  that  they  can 
tt  tenanta  in  common  for  life  under  the 
Bottled  Land  Acta."  The  reply  alao  atated 
money  would  be  *paid  to  a  certain  prior 
or  aa  ahe  ahould  direct.    In  anawer  to  tbia 
pvnhaaer  delivered  a  further  requiaition  in 
^ttd  eiteot  repeating  the  previoua  requiaition. 
Rithenapon  delivered  the  following  further 
ThoTendora  are  tenanta  for  life  beneficially 
ppoaa^on  of  aettled  land  for  their  Uvea  under 
it  of  the  7th  of  June,  1884.    The  covenant 
iontained  in  thia  deed,  that  they  would  not 
*ve  their  life  eatatea  6r  intereata  made  over  to 
A  waa  made  with  Oharlea  Gholmley  Hale, 
it  for  life,  and  alao  aeparately  with  Jamea 
HB  and  Henry  Arthur  Whateley.    Oharlea 
He  18  dead,  and  hia  exeoutora  have  no  intereat 
to  enforce,  the  covenant.  Jamea  Orof t  Ingram 
'Ai^ur  Whateley  are  tmateea,  and  have  no 
-^  right  to  enforce,  the  covenant  againat  the 
**  ««*«a  que  tmsts,  who  are  the  vendora. 
Ma  ciTcnoietancea  the  vendora  are  entitled  to 
■to  the  tmat  for  aale  and  take  in  apeeie  the 
■w  directed  to  be  aoid,  and  the  covenanta  not 
•*y  be  tieated  aa  nugatory.    The  vendora, 
^e  under  the  deflaition  of  tenanta  for  life 
«tt»e  2nd  aection  of  the  Act  of  188 2."    The 
*i«cted  that  thia  laat- mentioned  reply  waa 
Wi  and  he  accordingly  took  out  thia  aum- 
^™g  lor  a  declaration  that  the  vendora  could 


not  make  a  good  title  to  the  property  which  they  had 
contracted  to  aell. 
The  aummona  waa  adjourned  into  court. 

W,  Oowdl  Davie$,  for  the  puiohaaer.— The  vendors 
cannot  claim  the  land  in  ipeeie  ;  they  are  not,  there* 
fore,  tenanta  for  life  within  the  Settled  Land  Acta. 
[He  waa  atopped  by  the  court.] 

Whateley,  for  the  vendora. — The  vendore  are  equitable 
tenanta  for  life  within  aection  2,  aub-aectiona  5  and  6, 
of  the  Settled  Land  Act,  1882.  The  covenant  in  the 
deed  of  the  7th  of  June,  1884,  ia  nugatory,  and  cannot 
be  enforced.  But,  even  if  the  covenant  ia  otherwiae  en- 
forceable, it  la  void  under  aection  51,  aub- aection  1,  of 
the  Act,  aince  it  ia  an  attempt  to  limit  property  to  a 
peraon  free  from  the  incidenta  which  by  law  belong  to 
it.  Ever  aince  the  caae  of  Brandon  v.  BcoU,  18  Vea. 
429,  it  haa  alwaya  been  conaidered  that  you  cannot  fetter 
the  power  of  alienation.  If  theae  peraona  would  have 
been  equitable  tenanta  for  life  if  the  covenant  were  not 
inaerted,  then  the  covenant  being  inaerted  makea  no 
difference,  alnoe  it  ia  void  under  section  51  of  the  Act. 

Davieiy  in  reply.— The  covenant  being  part  of  the 
aettlement,  the  vendora  cannot  treat  it  aa  nugatory,  and 
at  the  aame  time  aay  they  are  tenanta  for  life  under  the 
settlement. 

He  referred  to  In  re  Pagans  SetUed  Estaiei,  88  W.  B. 
898,  30  Cb.  D.  161:  In  re  AMneon,  Atkinson  v.  Bruce, 
3d  W.  B.  899,  30  Oh.  D.  605,  anU,  p.  445,  81  Oh.  D. 
577. 

Peabbon,  J.,  after  atating  the  facta,  continued  :«- 
If  the  co?enanta  by  the  vendora  not  to  claim  the  life 
eatate  in  ipeeie  were  not  in  the  deed,  no  queetion  could 
be  raiaed  aa  to  their  power  to  sell  under  the  Settled 
Land  Act.  (I  diaregard  the  rent-charge  of  £300, 
becauae  it  haa  come  to  an  ond  by  the  death  of  the 
father.)  If  there  were  no  euch  covenant,  it  ia  clear  the 
Bona  would  now  have  a  right  to  go  to  the  tmateea  and 
tell  them  that  they  deaired  that  the  life  eatatea  ahould 
not  be  aold,  and  that  they  elected  to  take  thoae  eatatea 
in  iptcie.  It  ia  said,  however,  that  the  vendora,  having 
agreed  not  to  make  thia  election,  are  bound  to  allow 
theae  life  eatatea  to  be  aold  by  the  tmateea,  and,  there- 
fore, they  are  not  tenanta  for  life  under  the  Settled  Land 
Act.  The  father,  however,  being  dead,  there  ia  no  one 
now  who  can  enforce  the  covenanta.  Moreover,  having 
regard  to  the  proviaiona  of  the  Settled  Land  Act,  it 
aeema  to  me  doubtful  whether,  if  one  of  the  aona  had 
objected  that  the  covenant  waa  not  binding  on  him,  a 
court  of  equity  would  have  enforced  it,  and  would  not 
have  prevented  a  aale  by  the  tmateea  if  they  had  threat- 
ened to  aell  the  life  eatatea.  I  accede  to  Mr.  Whateley'a 
argument,  that  there  is  nothing  in  the  covenanta  to  pre* 
vent  the  aona  from  bidding  for  the  life  estates  at  a  aale 
of  them  by  the  truateea,  and  that,  without  any  breach 
of  the  covenant,  they  could  have  purohaaed  the  liie 
eatatea.  Aa  it  ia,  they  are  both  of  one  mind  aa  to  aelling 
the  property  and  the  diviaion  of  the  proceeda  of  aale 
will  be  between  themaelvea.  But,  auppoae  one  of  the 
aona  waa  minded  to  have  hia  life  eatate  aold  by  the 
tmateea,  and  the  other  aon  was  not  so  minded,  ia  there 
anything  in  the  covenant  which  would  prevent  him 
from  bidding  at  the  aale  P  I  can  find  nothing.  I  think, 
therefore,  there  ia  nothing  to  prevent  the  two  aona  from 
buying  the  life  eatatea  if  the  truateea  wore  to  put  them 
up  for  aale.  I  may,  therefore,  treat  thia  caae  as  if  they 
had  bought  back  the  life  estates,  and  then  they  would 
be  tenants  for  life  within  the  meaning  of  the  Settled 
Land  Act^  and  could  sell  the  property.  I  think,  there*  ' 
fore,  they  can  make  a  good  title  to  the  purchaser,  and 
that  the  requisitions  have  been  suiflciently  answered. 
But  I  express  no  opinion  as  to  the  proper  application  of 
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High  Covkt. 


In  bb  BoBioin.— Epmnr,  fta,  Euranio  Liobt  Oo.  «•  Woodhovii. 


HimJ 


the   pQiohase-monej. 
estate. 


I  am  not   admloiiteriDg    the 


Solidtora  for  the  parchaser,  Coldham  S  Itaauon. 

Bolieitors   for  the  Tendon,  Ingram,    Harri$ent 
Ingram, 


A 


Ohan,  Bif. 
PeaiioQ,  J, 


:} 


In  re  Bobebts. 

KlFF  V.  B0BSBT8. 


March  8S, 


is.) 


Win^Con9tru(iion^'  All  my  properiyt  Iea9ehold  and 
freehold:* 

A  teeiai&r,  hy  hie  vfiU,  a/ier  appointing  etcecuiore  and 
direeiing  hie  dthie  and  funeral  and  teetammlary 
easpensee  to  he  paid,  gave  hie  vAfe  *'  all  my  property^ 
Itaeehold  and  freehold,  which  I  now  poeseet,** 

Held,  that  all  the  teetator^e  eetate  paeeed  under  the 
gift  to  hie  widow,  and  not  only  hie  Uaseholde  and 
freeholde. 

Adjourned  iommoni. 

John  Boberta  made  hla  will,  dated  the  SOth  of  Deeemher, 
1883,  in  the  words  following: — "  I  hereby  revoke  aU 
Willi  bj  ma  at  any  time  heretofore  made,  I  appoint 
my  wife,  Charlotte  Boberta,  and  William  Biohard 
Slilling  to  be  my  ezeonton,  and  direot  that  all  my  Jntt 
debts  and  funeral  and  testamentary  expenses  shall  be 
paid  as  soon  as  oonToniently  may  be  after  my  decease. 
I  give  and  bequeath  unto  mj  wife,  Charlotte  Bobarts, 
all  my  property,  leasehold  and  freehold,  which  I  now 
possess.** 

The  testator  died  on  the  Srd  of  January,  1884, 
leaviug  his  wife  suiYiviDg. 

This  was  an  originating  summons  taken  out  by  one  of 
the  testator's  next  of  kin,  asking  for  a  declaration 
that,  according  to  the  true  construction  of  the  testator's 
will,  only  hie  leasehold  and  freehold  property  passed  to 
his  widow,  and  that  he  died  intestate  aa  to  i^l  bis  estate 
other  than  leasehold  and  freehold  property. 

Cotene'Hardy,  Q,0„  and  A*  Dunham,  for  the  sum* 
mons. 


and  Maekanf    for    the 


Montague   Cookeon,    Q.(7., 
widow,  were  not  called  on. 

PsABBoy,  J.--It  is  difiSeult  to  conceive  that  a  man  sitting 
down  to  make  his  will  did  not  intend  to  dispose  of  his 
personal  estate.  It  is  still  more  difficult  when  he  directs 
his  debts,  funeral  and  testamentary  expenses  to  be  paid. 
The  words,  '*  all  my  property,  leasehold  and  freehold," 
may  be  used  as  one  substantife  with  two  qualifying 
adjectives;  but  it  is  also  possible  to  read  them  as  three 
substantives.  I  think  that  construction  is  the  more  reason- 
able  having  regard  to  what  clearly  must  have  been  the 
testator's  intention.  There  must  be  a  declaration  that  the 
whole  of  the  testator's  estate  goes  to  his  widow. 

Solicitors,  Beader  A  Eiche  ;  Theodore  Allingham. 

(a.)  Bepofted  by  G.  E.  JimBT,  Stq.,  Barrister-at* 
Law. 


Chan.  Div.  I 

Butt,  J.,  for  North,  J.     j 

Episoir,  &c.,  Electbio  Iooht  Co. 
WoopHoi]p.  («.) 

Pateni'^Speei/hatum'-'Suficienej/  of 

Though  a  pattniee  ie  lound  to  diedee 
method  of  carrying  hie  invention  into  tfeA 
ie  aware,  he  ie  not  at  liherty  to  inditdt  1 
epecifieation  a  method  of  carrying  hit  te 
effect  of  which  Tie  wae  not  aware  when 
prtnneional  epecifieation. 

Therefore,  where  lettere  patent  wen  idkn 
production  of  an  electric  light  hy  nuam  ^ 
filament^  the  method  of  manufacturing  (&«  a 
ment  being  deecrihed  in  the  epec\fieatwei  Mi 
ae  vart  of  the  invention^  the  patent  «« 
gooa,  although  the  patentee,  after  ih$ 
epeei/ication  had  been  fUed  but  befor$  Ue  1 
Jinat  epecifieation,  diecovered  an  impreeei 
manufacturing  carbon  fUam$nie%  for  wA«ct 
a  etcond  patent. 

Trial  of  action. 

This  was  an  action  brovgbt  by  the  EdI 
United  BleetriA  Light  Co.,  Limited,  to  rerti 
Woodbonae  k  Baweon  from  mannftotnriag 
eleotriolampi  ao  aa  to  infringe  oerfeila 
beooma  vested  in  the  plaintUb.  Onaoftbsnt 
taken  ont  by  Tbomai  Alnv  Sdiaon  (Ho.  ' 
provisional   a peeiflcatioii   of   this  paint  1 
Kovember,  1879,  and  the  Una)  apedflmite 
1880.    The  daim  waa  (1)  for  «'aB  eleeUs 
light  by  inoandesoenoa  oonslstiog  of  a  dlea^ 
of  high  reelstanoa  made  aa  deieiibed, 
metallic  wires  aa  set  forth  "  ;  (S)  fat "  a 
within  a  leoetTei  made  entivaly  of  ^aa^ 
the  leading  wirea  pasa,  an4  from  whteh 
is  exhausted  for  the  pnrposoa  aet  loith  " ; 
form  of  filament;  and  (i)  foraoMtliod 
the  filament  with  the  condaoting  wirsi. 
mennfacturing  carbon  fllannenti  was 
specification,  but  not  claimed  as  part  of 

Shortly  after  the  filing  of  the  pi     " 
of  patent  No,  4|Q76,  but  some  months 
of  the  final  specification,  |Cr.  Ediaon 
patent  (No.  5,191)  for  an  improved 
f aoturlng  carbon  filaments.   The  proi 
of  that  patent  was  dated  Peoembei  U,  H 

It  was  objeotad.  on  behalf  of  the  ' 
patent  No.  4,679  waa  invalid,  on  tte 
method  of  manufacturing  oarbon 

Jatent  No,  5,1)7  waa  taken  ou^  Md  of 
[r.  Edison  was  aware  when  be  filid  bii 
tion,  was  not  disclosed  in  it. 

Sir  R.  E.  Webeier,  Q.C.,  Aeton,  Q.C^ 
and  P.  Edward  Dove,  for  the  plalntifEh 

Bir  E.  Daoey,  8,G.,  Oharlee,  Q.C^    . 
H.  O,  Baweon^  for  the  dofendaathr-inj 
bound,  at  the  time  of  filing  his  final  1. 
the  publie  the  beat  meana  of  oarrybif  < 
of  which  he  U  then  aware.    It  ianetsal 
public  by  taking  ont  a  seodnd  petsnt  fviU 
obliges  persona  using  the  inventisa  to  ^ 
licences. 

They  dted  BovUl  r.  Moore,  S  Xhi^ 
Patent  Caaes,  p.  861 ;  Pfimpira  v.  if« 
681,  84  W.  R.  Dig.  170. 

^jfon,  Q.C,  in  reply.— Edison's  pstoAJ 
not  for  an  improved  constructlott  of  oarwi» 

(a.)  Repotted  by  P.  P,  Whulu,  te^^ 
Law. 
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gbciT, 


Hbap  v.  Dat. 


HWH  OOVKT* 


M  otrbcm  flltments  that  oan  be  obtained. 

ctnao^  in  blf  final  ipeoifloatlon,  go  beyond, 

'  ipMifleatlon :  BovUl  w.  Moom.    Although 

ii  bonad  to  nake  a  full  diecloeure  to  the 

Ji  so  eeie  to  ehow  that  all  the  informatioa 

in  one  patent.    It  makei  no  diiler« 

lie  oompelB  penone  to  take  out  two  lioenoes 

otiaige  lor  one,  which  be  ii  at  Ubeity 

to  the  anthovitlee,  and  as  a 
the  patentee  ii  not  entitled  to 
the  puUio  a  dleoovery  whieh  forms  an 
\  o(  Uf  patent  and  of  wMob  be  ii  aware, 
'i  to  make  that  the  enbjeot  of  another 
I  mid  that  to  do  to  would  be  to  put  the 
i  IneoBfeateaee  and  ezpenee  of  taking  out 
ntwopatenta,  whereaethey  ought  to  have 
~i  beaeflt  of  the  user  by  taking  out  one.  It 
Nr,  be  borne  in  mind  that  Mr.  HdieoUi  in 
Ho.  4^576,  eiaime  only  the  union  of  a 
pomeeelng  eertain  ^nalitiei,  with  the 
of  hji  eombinatlon.  There  ie  no  evidenoe 
tiao  he  filed  hie  pvoYieional  epeeifloation  for 
fo.  4,570,  be  bad  diaoovered  qr  knew  of  the 
I  ho  made  the  eubjeot  of  patent  No.  5.197, 
lb.  Aston  that  an  ineentor  has  no  right  to 
I  speelfleatlon  as  part  of  his  indention  a 
he  wae  ignorant  whan  he  filed  his 
iifleatlon.  This  objection,  therefore,  fails. 

t  the  pUintiife,  Ashunt,  Morr%$^  OrUp^  4 
the  def  endanti,  Sydtuy  Ucth^ 


\  Ooleridget  I 
D,  LJ.)      \ 


June  1. 


Hhap  v.  Day.  {a,) 

^hlaw  —  MedionaUtneu  -«  DtUvtry  a/ 
\y4  Ad,  1870  (33  <ft  34  VicL  c«  78). 

e/  a  framtiMpy  oompimy  whieh  pravidu 
igtf  9hdll  deliver  up  kii  IjeM  whm 
^  <o,  or  pay  the  fare  /or  the  dislanee 
U  a  Tfcuonable  hye^law.  4  ptuaenger 
tuch  eircumslancei  who  ehows  his 
io  deliver  it  up  on  the  ground  that  hi$ 
nf4  terminaUd  is  liable  to  the  penalty 
tht  hyt'law, 

bj  two  Justices  of  the  peace  for  the 

Bocbdole  under  20  &  21  Vict,  o.  43    aud  42 

t49. 

belonging   to    a   tramway  company    mu 

i  to  Uttleborongh  by  way  of   Bocbdale, 

it  entered  one  of  the  cars  at  Boohdele>  and 

bad  proceeded  a  short  distance  the  oon- 

ctr  went  round  to  all  the  passengers  for 

fares.    The  appellant  paid  his  fare,  one 

ncelTed  from    the   oonductor   a   ticket. 

lukl  proceeded  about  a  mile  in  the  direc- 

boioQgh  the  respondent  (an  inspector  of 

f)  entered  the  oar  and  asked  the  passengers 

^Um  thdr  tickete.    The  appellant  produced 

*b4  showed  it  to  the  respondent,  but  declined 

i^vp  until  he  had  reached  ths  end  of  his 

^he  respondent  claimed  the  ticket  or  a  second 

H  the  fare.     The  appellant  refused  to  gire 

mJHa^  that  he  had  already  paid  his  fare. 

"bborongh  was  reached  the  appellant  offered 

^^  by  Sir  Sbibstok  Bakicr,  Barrlster-at*Law. 


his  ticket  to  the  oonductor  of  the  car,  who  refused  to 
take  it,  it  not  being  his  duty  to  do  so. 

The  Justices  found  that  the  appellant  had  no  inten- 
tion to  defraud  the  oooH^any,  but  eon?icted  the  appel- 
lant under  bye-law  10,  which  is  as  follows: — "Each 
passenger  shall  show  bis  ticket  (if  any)  when  required 
so  to  do  to  the  conductor  or  any  duly  anthoriaed 
servant  of  the  company,  and  shall  also,  when  required 
so  to  do,  either  dellTer  up  hie  ticket  or  pay  the  fare 
legally  demandable  for  the  diitauoe  traYeUed  over  by 
such  passenger."  The  Justices  fined  the  appellant  one 
shilling  and  costs,  under  the  S3rd  bye-law,  which  pro- 
▼idee  that  **  any  person  offending  agiUnat  oi  oommttting 
a  breaoh  of  any  of  thcM  bye*laws  or  regnlatioae  shall 
be  liable  to  a  penally  not  wiONding  forty  abiUbigi*" 

The  defendent  nppealedt 

CroHt  for  the  appellant— The  bye-laws  10  and  93  are 
uUrd  vires  and 'unreasonable,  Seotiou  51  of  the  Tfam» 
ways  Act,  1870  (33  k  31  Vict  o,  78),  providee  that  a 
penalty  shall  be  imposed  upon  persons  who  do  the 
things  therein  mentioned  with  an  intent|  and  subjects 
such  persons  to  a  penalty  for  such  acts.  It  was  uUrd 
vire4  for  the  tramway  company  to  make  a  bye-law 
imposing  penalties  on  acts  of  a  similar  nature  where 
there  was  no  intent  to  defraud.  The  bye-laws  are  made 
under  section  46  of  the  same  Aot.  Jo  Saunders  ▼• 
South^Sastem  Bailway  Go,^  39  W.  R.  56»  6  Q,  B.  I). 
456,  Lush,  J.,  said  "The  bye^law  wo^ld,  in  terms, 
justify  the  company  in  demanding  it  fa  season  ticket) 
back  on  the  first  Journey  which  the  bolder  makes  under 
it,  though  it  be  on  the  tery  d«y  tbe  ticket  was  par- 
ch ased.  The  same  objeotlon  applies  to  a  Journey  ticket 
Tbe  holder  of  such  a  ticket  is  entitled  to  keep  it  till  be 
has  arrived  at  the  station  where  the  tickets  for  such  a 
journey  are  collected."  [Lord  CtoiiimnoB,  0,J,«-Here 
the  tickets  were  collected  on  the  journey  instead,] 
ZoiKfon,  Brighton^  and  South  Coad  BaUway  Co,  y, 
Watson,  26  W.  B.  856,  27  76„  614,  3  0.  F.  D,  4)9,  4 
G.  P.  D.  118;  Dearden  ▼.  Townsend,  14  W.  It.  53, 
h.  H.  1  Q.  B.  10;  BmUham  ▼•  ffoyle,  36  W.  B.  914, 
3  Q.  B.  D.  889 1  Dyson  ▼.  London  and  North"  Weskm 
BaUuiay  Co.,  S*  W.  B.  665,  7  ().  B.  D.  98*  are  alto  in 
point. 

Bower i  f oir  the  ireipondeAt. 

liOfd  CoLVBiDOB,  OJ,^l  am  of  opinion  that  the  bye- 
law  of  the  company  is  good.  The  oases  cited  on  behalf 
of  the  appellant  are  also  good,  but  they  are  not  in 
point ;  they  refer  to  unreasonable  bye-laws.  Here  the 
bye-law  is  good.  It  affords  reasonable  means  for  the 
company  to  check  their  serrauto  and  superintend  their 
accounts.  The  appellant  bas  failed  to  prove  that  tbe 
bye-law  is  unreasonable, 

BowBv,  L.  J.,  ooneuned. 

Appeal  dismissed,  with  eoste. 

Solicitors  for  the  appellant,  Shaw  S  Trenu^en. 

Solicitors  for  the  respondent^  Wehh  S  Templeton^  for 
Worth  A  Cheetham. 
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High  ComiT. 


"ThbIda." 


Hias 


Feb.  16. 


Prob.  Div.  ft  Adm  DIt.  I 
Admiral^.  ( 

"ThbIda.''  (a.) 

Shipping  eoiuaUy  invutigaOon^Befttidl  to  order  a 
rehearinff^Shipping  OasuattieB  InvetiHgaiioni  Ad. 
1879  (4S  db  48  Viet.  e.  73). 

No  appeal  lieafrom  the  refusal  of  the  Board  of  Trade 
to  order  the  rehearing  of  a  shipping  caeuaUy  inveeti* 
gation  under  the  Merihant  Shipping  Act$. 

In  this  case  a  shipping  oasualtj  investigation  under 
the  Merchant  Shipping  Aets  had  been  held  in  November 
last  at  North  Shields  before  two  magistrates  with  assessors 
into  the  circnmstanoes  attending  the  stranding  of  the 
steamship  Ida  on  the  15th  of  September  last  in  the 
Baltic  off  Libaa.  At  the  condasion  of  the  hearing  of 
the  inTestigation  on  the  24th  of  November  last  a 
decision  was  given  bj  the  magistrates  wherebj  the 
oertifloate  of  the  master  of  The  Ida  was  suspended  for 
six  months  from  the  date  of  the  decision. 

Snbsequentlj  the  solicitors  for  the  master  of  The  Ida 
applied  to  the  Board  of  Trade  to  appoint  a  rehearing  of 
the  case,  on  the  ground  that  new  and  important 
evidence,  which  oonld  not  have  been  produced  at  the 
hearing  of  the  investigation,  had  been  discovered. 

The  Board  of  Trade  refused  to  order  the  case  to  be 
reheard.  At  the  date  of  this  refusal  the  time  within 
wliich,  under  the  6th  rule  of  the  Shipping  Casualty 
Appeal  and  Behearing  Rules,  1880,  an  appeal  from  the 
decision  of  the  magistrates  should  have  been  brought  had 
expired. 

In  these  circumstances  the  solicitors  for  the  master  of 
The  Ida  served  on  the  Board  of  Trade  a  notice  of  appeal 
to  the  Probate,  Divorce,  and  Admiralty  Division  from 
the  refusal  of  the  Board  of  Trade  to  order  a  reheating 
of  the  case. 

The  appeal  was  now  heard. 

Myhurgh^  Q.C.f  and  Baden  PouM^  in  support  of  the 
appeal. — ^The  refusal  of  the  Board  ot  Trade  is  a  part  of 
the  decision  dealing  with  the  oertifloate  of  the  appellant 
in  this  case,  and,  therefore,  an  appeal  lies  in  this  case. 
The  Board  of  Trade,  in  deciding  that  they  would  not 
ord^r  a  rehearing,  have,  in  eifect,  made  a  dedsion  with 
respect  to  the  cancellation  or  suspension  of  the  appel- 
lant's certificate,  for  they  have  thereby  given  validity 
to  the  decision  of  the  Wreck  Commissioner.  If  they 
had  ordered  a  rehearing,  it  could  scarcely  have  been 
contended  that  an  appeaJable  decision  had  been  given  as 
to  the  appellant's  certificate  until  a  decision  had  been 
given  on  the  rehearing.  The  appeal  is  clearly  an  appeal 
within  the  four  corners  of  the  Ist  sub-section  of  the  2nd 
section  of  the  Shipping  Casualties  Investigations  Act,  1879, 
if  that  section  is,  as  it  ought  to  be,  constmed  liberally 
in  favour  of  the  appellant. 

Banekufertip  for  the  respondents,  the  Board  of  Trade, 
referred  to  The  Oolden  Sea,  30  W.  B.  842,  7  P.  D.  194, 
and  was  then  stopped  by  the  court. 

Hamkbn,  P.^This,  I  think,  is  a  dear  case.  It  appears 
to  me  that  the  interpretation  to  be  put  upon  the  law 
relating  to  the  matter  is  very  clear.  By  section  2,  sub- 
section 1,  of  the  Shipping  Casualties  Investigations  Act, 
1879,  the  Board  of  Trade  "may  "  in  any  case— so  far 
the  matter  is  left  to  their  discretion— '*  and  shall"— that  is 
obligatory — ''  if  new  and  important  evidence,  which  could 
not  be  produced  at  the  investigation,  be  discovered  •  .  . 
order  that  the  case  be  reheard.''  I  am  of  opinion  that  this 
provision  imposes  upon  the  Board  of  Trade  a  duty,  if  new 
and  important  evidence  which  could  not  be  produced  at 
the  investigation  be  discovered,  to  grant  a  rehearing,  and 

(".)  Reported  by  C.  F.  Jsxkbtt,  Esq.,  Barrister-at-Law 


that  the  Board  of  Trade  may  be  compeUed,  by 
to  grant  that  rehearing.  But  we  have,  in  this 
to  deal  with  the  providons  with  regard  to  sa 
created  by  the  Act  and  the  rules  under  the  Ast 
Board  of  Trade  have  power  to  do  is,  in  a 
they  think  fit,  or  in  whidi  new  or  importnl 
has  been  discovered,  to  order  that  ths  a 
has  been  previously  described  as  ''sa 
as  to  the  conduct  of  master,  ftc,"  be 
then  the  second  sub*eeetion  of  the  sane  i 
to  say  *'  where  in  any  sudi  investigation 
such  an  investigation  as  has  been 
previous  sub- section— a  deddon  has  bsea 
with  regard  to  the  "  cancelling  of  tl» 
of  a  master,  mate,  or  an  eng 
necessi^  a  dedsion  in  that  invaatigation,  I 
be  interpreted  to  mean  the  dedsioQ  oC  4 
Trade  not  to  grant  a  rehearing— *' and  sa 
for  the  rohearing  has  not  been  made^  or  hsi  hi 
an  appeal  ahall  lie  from  the  dedsion."  ThMl 
words  of  the  sub-section  makes  the  seo 
be  made  dearer.  The  sub-section  is 
case  of  a  dedsion  to  be  appealed  from,  end  i 
condition  it  imposes.  If "  an  application  fori 
under  this  section  has  not  been  nude,  or  hu  b 
an  appeal  shall  lie  from  the  deddon ; "  so  tlni 
distinguishes  ''the  dedsion"  from  the 
Board  of  Trade  alone  have  to  deal  wil 
oAae  of  thdr  discretion,  power*  or  duty,  to 
ing.  It  appeara  there  have  been  soms 
requiro  that  the  appellant  shall,  within 
the  deddon  appealed  from  has  been  giwB, 
on  the  parties  concerned.  But  the  qnsi ' 
not  "the  deddon"  may  beappededfron, 
of  the  Board  of  Trade  to  grant  a  nhsari&ft 
us,  and  I  do  not  wish  to  projudics  that 
oertdnly  does  seem  to  be  a  hardship 
hypothesis  that  new  matter  had  been 
could  not  be  adduced  in  evidence  at  the 
the  person,  who  had  no  reason  to  have 
appeal  agdnst  the  dedsion,  should  be  _ 
subsequent  determination  of  the  Board  of 
grant  a  rehearing.  Of  course,  they  aze 
a  convenienti,  and  it  may  be  that  thej 
prevdl.  I  do  not  intend  to  express  or  inf ' 
opinion  on  that  question ;  it  is  suffidsat 
present  application  must  foil. 

Butt,  J. — I  am  entirely  of  the  same  o] 
to  me  quite  clear  that  under  sub-seotioa 
of  the  Shipping  Casualties  Investigatiosi^ 
there  is  no  apped  to  this  court  a^Sait ' 
the  Board  of  Trade  to  rehear  the  in' 
effect  ought  to  be  given  to  the  words 
from  the  dedsion  it  is  not  necessaiyto 
enough  to  say  that  the  deddon  wbioh 
against  is  a  deddon  other  than  ths 
Board  of  Trade  to  refuse  a  reheariog.   The 
be  dismissed,  with  costs. 
SoUdtors  for  the  appellants,  BcUerdli 
Solicitor  for  the  Board  of  Trade,  W.  M 
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tciknuL. 


In  &b  Oakpbbll'b  Tbustc. 


Ck>uBT  OP  Appbal. 


tUti  of  ftppiraL 

,  Bir.  June  24. 

In  r$  Campbell's  Tbitsts.  (a.) 

-(^Mfhccfion— Per  8tirpe«— Per  capita. 

r  pve  freehold  houses  to  trustees  tqnrn  trust 

lifflfa  equally  to  his  son  and  daughter  for  li/e, 

F  diAh  of  either  to  pay  one  mouiy  of  the 

^  r  moivor  and  the  other  to  the  children  of 

i;  and  after  the  death  of  the  survivor  to  sell 

\md  divide  the  proceeds  **  equally  amongst  all 

ISf  cAiW  or  children  of  each  oftherh  *'  his  two 

died  first  leaving  eight  children,  and  the 
I  me  child, 

i  the  corpus  Ufas  divietble  per  stirpes. 
10/  Pearson,  J.  (ante,  p.  396),  affirmed, 

SAott  Pearson,  J.  [ante  p.  396). 
htar,  who  died  in  1823,  gave  some  ho«ses  in 
\ei,  Westminster,  to  trastees  on  trust,  to  pay 
|«]d  profibi,  in  equal  moieties,  to  his  son  and 
I  (in  the  events  which  happened),  on  the 
Iter  of  them,  to  pay  one  moiety  of  the 
le  lorrivor,  and  divide  the  other  between  all 
Ibe  ohild  or  children  of  the  deceased ;  and, 
M«atb  of  the  sorrifor,  to  sell  the  tmst 
divide  the  purchase-money  ''equally 
1  and  every  the  child  or  children  of  each  of 
I  fon  and  daughter,  in  equal  shares. 
^i^tdfs  son  died  in  1878  leaving  eight  children, 
I*  d&ughter  was  now  eighty-three,  and  had  had 
liirbo  died  over  twenty-one  in  1885. 
^tH  two  of  the  houses  were  bought  by  the 
•fkum  of  Woods  and  Forests,  under  the  powers 
'^"ug  Gross  Act  of  1827,  and  the  purchase^ 

^- 9iid  into  court. 
.,:'w4ni  raised  on  a  petition  to  Pearson,  J.,  was 
'|ibaptsl  would  be  divisible  per  capita  or  per 
\%\iethet  it  was  to  be  divided  in  nintbe 
t  ifght  children  of  the  son  and  the  one  ohild  of 
'f  or  whether  that  daughter's  child  took  one 
i  the  eight  children  of  the  son  divided,  the 
T  equally  between  them.    Pearson,  J.»  held 
t&tter  mode  of  division  was  correct. 
^dfen  of  the  son  appealed. 

'*'■  contained  a  clause  not  brought  to  the  notice 
f°^pJ<i  by  which  the  testator  provided. that,  if 
^f^  happen  that  the  trustees  should  by  sale 
^vii^  receive  any  sum  or  sumf  of  money  in  lieu  of 
tbPD  be  directed  the  trustees  forthwith  to  lay  out 
1^  the  same,  and  stand  possessed  of  it  on  the 
"  uts  u  those  declared  on  the  rents  of  the  trust 

I  tQggested  {hat  this  somewhat  singular  clause 

'in  oontemplation  of  such  an  Act  as  the 

[OtM  Act  of  1827,  several  Acts  of  that  kind 

'  ^11  passed  shortly  before  the  date  of  the  will,  the 

E  «Q  Act  for  the  widening  of  Regent-street. 

^Bardy,  Q,C.,  and  Methold,  for  the  appellants. 
*<vn8obTiouB  reason  for  the  stirpital  arrangement 
^^  of  the  testator's  children  was  alive,  because 
Pe  ber  income  would  have  been  affected,  but  after 
Pjfc  there  was  no  such  reason.  **  Equally  amougst 
Jjw  in  equal  shares  *'  is  mere  redundancy.  If  the 
■J  of  the  capital  was  to  be  per  stirpes,  why  was  it 
Pjjd  till  after  the  aurvlvor's  death?  The  suggea- 
■^it  was  because  the  testator  thought  it  wuuld  be 
to  keep  the  property  in  specie  is  done 


\>j  0.  Abgbsb  Cook,  Esq.,  Barrister-at- 
Law. 


away  with  by  the  clause  to  which  attentioA.  was  not 
called  in  the  court  below.  If  a  stirpital  division  is 
adopted,  there  would  have  been  an  inteetacy  in  the 
case  ok  one  of  the  children  aying  without  issue ;  for 
there  is  no  gift  over. 

They  cited  NockMs  r.  Leehe,  5  W.  B.  8,  S  K.  «;  J. 
6 ;  Ahrey  v.  Neunnan,  1 W.  B.  156, 16  Beav.  431 ;  Brett 
V.  fforton,  4  Beav.  239. 

Cookson,  Q*0;  and  Kenyon  Parker ,  for  the  respond- 
ent the  reprcfentative  of  the  deceased  child  of  the 
testator's  daaghter. — ^As  to  the  intestacy^  testators  do 
not  think  whether  or  not  there  may  be  an  intestaey  in 
events  which  they  do  not  contemplate.  ''  Equally  in 
equal  shares  "  is  not  a  redundant  ezpressioB  here ;  it 
means  equally  amongst  the  stirpes,  and  then  equally 
amongst  the  individuals  composing  the  claases.  '*  The 
children  of  each  of  them  "  hieans  *' the  children  of  them 
respectively." 

MethM,  in  reply,  cited  iSfmilA  v,  Bireaifield,  I  Mer. 
358.  .  [Cotton,  L.J.~That  shows  that  Sir  W.  Grant 
would  have  said,  if  there  had  been  the  Word  respectively, 
that  the  diviaion  most  be  per  sftrpes.] 

Cotton,  L.J.— This  will  Is  amonjg^st  those  i^hich  do 
not  express  the  testator's  intention^  and  we  have  to  say 
whether  the  distribution  is  to  be  per  stirpes  or  per 
capita.  The  qu^tion  turns  on  a  very  few  tvords.  The 
first  division  is  to  be  per  sUrpet  between  kh^  son  and 
daughter,  and  after  the  death  of  either  the  children  of  the 
deceased  are  to  have  his  or  her  share  of  the  income.  On 
the  death  of  the  survivor  there- is  to  be  a  sale,  and  the 
distribution  of  the  capital  is  to  be  ^  equally  amongst  All 
and  every  the  child  or  children  of  each  of  them  the  said  " 
son  and  daughter.  There  is  a  good  deal  in  the  will  which 
directs  an  equal  distribution  amongst  all  the  children, 
but,  having  regard  to  the  previous  stirpital  division,  1 
think  the  testator  contemplated  an  original  division  into 
two  parts,  making  two  classes,  and  that  the  words  "  the 
children  of  each"  are  equivalent  to  "the  children  of 
them  respectively."  There  are  to  be  two  classes,  the 
children  of  the  son  add  those  of  the  daughter,  and  as 
between  the  individuals  composing  the  classes  there  is  to 
be  an  equal  division  between  them  as  tenants  in  common. 
The  draftsman  put  into  one  sentence  #hat  should  have 
been  put  into  two.  It  is  true  that,  on  the  construction 
adopted  by  Pearson,  J.,  in  the  event  of  one  of  the  tes- 
tator's  children  having  no  children,  there  would  be  an 
intestacy,  but  very  likely  that  was  not  contemplated. 
If  we  can  see  what  is  the  reasonable  constructidh  we 
ought  not  to  be  deterred  because,  in  a  t>ossible  event,  in- 
convenience might  have  arisen.  Of  course  if  there  wete 
a  manifest  inconvenience  ft  should  be  regarded,  but  that 
is  not  so  here.  The  real  question  is  that  which  iru 
considered  by  Sir  W.  Grant  in  Smith  v.  Streatfldd.  If 
there  had  been  the  word  respectively  in  that  case  Sir  W. 
Grant  says  he  would  have  decided  for  a  division  per 
stirpes^  and  the  question  is  whether  the  words  here  are 
not  equivalent  to  respectively.  I  think  they  are,  and, 
therefore,  the  appeal  fails. 

LiNDLBT,  L.J.,  could  not  say  the  will  was  tree  from 
doubt,  but  he  thought  the  dominant  idea  of  the  testator 
was  a  stirpital  diviaion,  and,  therefore,  he  concurred. 

Lopes,  L.J.,  was  of  the  same  opinion.  While  dealing 
with  the  income  the  testator  clearly  meant  a  stirpital 
diviaion,  and  it  was  to  continue  after  the  death  of  one 
of  his  children.  His  lordship  was  of  opinion  that  the 
testator  showed  the  same  intention  when  he  disposed  of 
the  corpus. 

Appeal  dismissed. 

Solicitors,  Briggs,  Vaughan^  <ft  Briggs. 
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Or.  OF  Apf.  Wbstbbn  Sububban  k  Normro  Hill  Pebxanbnt  Bbkbfit  Buildiko  Sooibtt  v,  Mabtxst.  Or.  o 


From  Q.  B.  DiT.  I 
(ftaB.  DiT.)    f 


March  23 ;  April  5  ;  Maj  27. 


"WlSTEBN   SUBTTBBAN  AlTD  NoTTHrCh-HlLL  PeIIHAKENT 

Benefit  BuiLsiira  Society  o.  HABmr.  (a.) 

Building  ioeiety'^Mortgag&-^DiipuU  between  the  iooiety 
and  one  of  iit  tMmheri'^Bight  to  refer  to  arbitration 
^Burning  Societiee  Ad,  1884  (47  A  48  Vict.  e.  41) » 

By  eection  8  of  the  Building  Societies  Act,  1884,  a 
building  eociety  may  obtain  a  remedy  in  the  ordinary 
couree  of  law  in  reipect  of  a  mortgage  between  the  society 
and  one  of  its  memberSf  and  ia  not  compeiled  to  go  to 
^biiration. 

Deeieum  of  Grove  and  BtepboDy  JJ.,  reversed. 

Motion  on  behalf  of  the  plaintiffs  bj  way  of  appeal 
from  an  order  of  A.  L.  Bmith,  J.,  at  ohambera,  staying 
proceedings  in  an  action,  and  referriDg  the  matters  in 
dispute  therein  to  arbitration. 

The  plaintiff^  were  a  building  society,  duly  registered 
nndertbe  Boilding  Societies  Act,  1874  (87  ft  38  Vict. 
c.  4S),  and  the  defendant  was  a  member  of  the  society. 

The  action  was  brought  to  recoTer  the  earn  of  £34 12s., 
alleged  to  be  due  from  the  defendant  to  the  plaintiffs 
by  way  of  instalments  nnder  his  coyenant  contained  in 
a  mortgage  deed  of  February  15,  1881,  under  which 
the  pldntiifs  were  mortgagees  and  tfie  defendant  the 
mortgagor,  and  which  was  duly  made  in  accordance 
with  the  rules  of  the  society. 

It  was  admitted  that  the  only  dispute  between  the 
parties  was  whether  the  plaintiiSs  had  given  credit  to 
the  defendant  for  certain  moneys  which  he  alleged  he 
had  paid. 

The  defendant  took  out  a  summons  to  refer  the  matter 
to  arbitration  under  one  of  the  rules  of  the  society, 
which  provided  that,  in  case  of  any  dispute  arising 
between  the  society  and  any  member  thereof,  or  the 
legal  representative  of  any  member,  it  should  be  settied 
by  reference  to  the  registrar  or  by  arbitration  as  might 
be  agreed  upon,  but  if  the  disputants  should  not  agree 
among  themselves,  then  by  arbitration. 

The  Build^g  Societies  Act,  1884,  s.  2,  provides: 
The  word  ''disputes"  in  the'  Building  Societies 
Acts,  or  in  the  rules  of  any  society  thereunder, 
shall  be  deemed  to  refer  only  to  disputes  between 
the  society  and  a  member,  or  any  representative 
of  a  member  in  his  capacity  of  a  member  of  the 
aooi«ty,  unless,  by  the  rules  for  the  time  being,  it  shall 
be  otherwise  expressly  provided ;  and,  in  the  absence  of 
such  express  provision,  shall  not  apply  to  any  dispute 
between  any  such  society  and  any  member  thereof,  or 
otiier  person  whatever,  as  to  the  construction  or  efieCt 
of  any  mortgage  deed,  or  any  contract  contained  in  any 
document  other  than  the  rules  of  the  society,  and  shall 
not  prevent  any  society,  or  any  member  thereof,  or  any 
person  claiming  through  or  under  him,  from  obtaining, 
in  the  ordinary  course  of  law,  any  remedy  in  respect  of 
any  such  mortgage  or  other  contract  to  which  he  or  the 
society  would  otherwise  be  by  law  entiUed. 

The  master  stayed  the  action,  and  referred  the  pro- 
ceedings to  arbitration,  and  his  order  was  upheld  by 
A.  L.  Smith,  J.,  on  appeaL 

JHuir  Mackenzie,  tot  the  plaintiffs. 

Tindcd  Atkinson,  tot  the  defendant 

The  arguments  and  authorities  cited  are  stated  in 
the  Judgment  of  Stephen,  J. 

Cur.  adv.  vuU. 

April  5. — Qbovb,  J. — I  think  that,  on  the  true  con- 
struction of  section  2  of  the  Building  Societies  Act,  1884, 


(a.)  Reported    by    Sir    Shbrston    Babbr    and    A.    P. 
Pbbcbval  Kbbp,  Fiiq.,  Barristers- at- Law. 


the  Legislature  has  not  exempted  from 
questions  arising  on  *^  such  "  mortgages,  hot  i 
questions  as  relate  to  the  construction  and  tf 
mortgage  deed.  The  word  '*  such  "  gives  lin 
culty,  because  it  is  not  consistent  with  either  oa 
of  the  section,  but  I  think  that  the  best  coostrail 
which  applies  <*  such'*  to  mortgages  in  reipeflfei 
disputes  as  to  the  construction  or  efEeot  have 
will  not  go  more  fully  into  my  reasons  for 
sion  at  which  I  have  arrived,  as  my  brother 
prepared  a  written  Judgment,  with  whidi  I 
agree..  We  are  of  opinion  that  the  deoisioa  I 
right,  and  that  this  appeal  should  be  disminel 


Stbphxk,  J.,  read  the  following  jui 
an  appeal  from  an  order  made  at  chambeii 
Smith,  J.,  staying  proceedings  in  an  actioa  bj 
society  against  one  of  its  members,  in  oiil 
might  be  referred  to  arbitration  under  the  n 
society.  The  question  betwean  the£psite 
follows  :^ 

The  building  aodety  issued  a  writ  againsttt 
for  the  non-payment  of  instalments, 
£34  12s.,  due  under  a  mortgage  deed,  and  I 
summons  under  order  14  for  Judgment  ^ 
afldavits  filed  on  that  summons  it  appeinl 
dispute  between  the  parties  was  whether  th» 
had  had  credit  for  certain  payments  whidil 
had  made. 

The  defendant  maintained  that  this  wai 
which,  under  the  rules  of  the  society,  os; 
referred  to  arbitration.    The  plaintiff  sodely  i 
that  the  eifect  of  the  statute  47  ft  43  Viet. 
was  to  take  it  out  of  the  rules  of  the  socistj. 
turned  upon  the  language  of  the  mle,  ^ 
figreed  that  the  question  depended  on  th« 
tion    of    the    statute.      Omitting,  the  wot 
do    not   apply  to    the    present  «ftt?,  th^  ' 
runs  thus : — [His  lordship  read  the  portiou  ot  J 
set  out  above,  and  referred  to  Mulktm  r. 
W.  B.   510,  4  App.  Cas.   182.]    Two  qi 
raised  upon  this  enactment    First,  was  thu 
between  the  society  and  one  of  its  mem  ben  io  U 
of  a  member  ?    Secondly,  was  his  mortgagt 
words  **  any  such  mortgage,"  in  the  Uttec 
clause  P 

First,  as  to  the  meaning  of  the  ptotIjui^ 
word  **  disputes  "  is  to  be  held  to  applf  onlr  '^ 
between  the  society  and  its  members  in  their 
members  of  the  society.    In  order  to  «[ 
meaning  of  this  expression  it  is  detirabls  t> 
earlier  statutes  and  the  cases  decided  Qpoa  ^ 
1829  was  passed  the  Friendly  Sodeti^a  Act  (I* 
c.  56),  which  enacted,  by  section  27,  thiC  iii*^ 
friendly  societies  should  provide  thftC  a 
every  matter  in  dispute  between  an^  iLu:l> 
any  individual  member  thereof  should  U  m^ 
Justices  of  the  peace  or  to  arbitrators  t«  be 
a  certain  way.    In  1836,  by  6  d;  7  Will.  4,  Cp, 
(the  first  of  the  Building  Societies  Act»), 
other  provisions  of   the  Friendly  Soci^stu* 
incorporated,  <'  so  far  as  the  same  msj  be 
the  purpose  of  any  benefit  bnildiaf  •oaxXJ- 
these  statutes  it  was  decided  in  1849,  in  ^ 
Morrison  v.  Olover,  4  Ex.  430,  thst  a  dtipaEa 
building  society  and  one  of  its  memben  os  ^ 
whether  the  member  had  performed  i  ^^^f^ 
mortgage  deed  to  pay  rent  to  the  sap«i^^  ^ 
not  such  a  dispute  as  must  be  xtteatA  t«  " 
because  it  was  a  matter  in  dispate^  b^  ' 
society  and  the  defendant  as  a  membei  d 
but  between  them  as  mortgagor  and 
1879  the  case  of  MtUkern  v.  Lwrd  wu  ' 
same  statutes.    The  building  sodet/ 
Lord  from  carrying  on  a  suit  for  tU 
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I  mortgiged  by  him  to  them  for  two  sams  of 

liad  £4,000.    The  Hoaee  of  Lords  held  that  the 

llO  Geo.  4,  c.  56,  and  6  ft  7  WiU.  4,  a  82, 

I  the  aodety  wee  constituted,  did  not  apply 

b  traniaetioD.    All  the  lords  who  gave  Jadg- 

^tte  case  laid  strees  on  the  inadequacy  of  the 

\  tot  arbitration  made  by  the  Act  of  George 

kthe  questions  which  might  arise  in  a  suit 

"  1  of  each  a  nature. 

I  appesn  that  the  proTisions  for  arbitration 

><iC  Geo.  4  and  WUI.  4,  as  explained  by  the 

Iqsoted,  did  not   oust  the  Jurisdiction  of  the 

I ftpates  between  building  societieo  and  their 

ffa  tiieir  respectiTO  capacities  of  mortgagor  and 

V  snd  each  of  the  cases  recognizes  and  proceeds 
*Ttinetton  between  disputes  between  building 

1  their  members  iu  their  capacity  as  members, 
I  bftween  them  in  their  capacities  of  mort* 
lortgagee.  But  it  is  also  to  be  observed  that  the 
t  iLich  the  Act  of  Will.  4  applied  were  regulated 
1  on  friendly  societies,  and  that  the  arrange- 
e  for  arbitration  by  the  Act  of  Geo.  4  was 
9  to  JQttices  of  the  peace.  The  circumstsinces 
1  on  by  the  judges  in  the  different  cases  as 
t  the  Legielature  did  not  intend  to  intrust  to 
[dediion  of  cases  like  the    one  which   arose 

I  parties  in  Mulkern  ▼.  Lord, 

Mas  passed  the  Building  Societies  Act,  1874, 

Red,  by  section  16,  that  the  rules  of  efery 

tablUbed  under  the    Act    should  set  forth 

diipntes  between  the  society  and  any  of  its 

•   .    .    should  be  settled  by  reference  to  the 

D  the  registrar,  or  to  arbitration."    Also  section 

I  for  the  appointment  of  arbitrators,  and  con- 

•  voids:—"  Whatever  award  shall  be  made  by 

ion,ortbemajorpartof  them    .    •    .    shall 

»the  dispute."     Upon  these  enactments  it  was 

Ifa  Wright  V.  Monarch  Socitty,  6  Ob.  D.  726,  25 

Y  9  (1877),  and  afterwards  in  Sack  ▼.  London 
l^Vf  31  W.  B.  892,  23  Ch.  D.  103  (1883), 
^  by  a  member  against  a  building  society 

tmust  be  referred  to  arbitration. 

^1884,  the  House  of  Lords  decided  that  an 

iMdety  against  a  member  for  instalments  must 

'>&der  a  rule  providing  that  disputes  between 

f  i&d  its  members  should  be  settled  by  arbitra- 

apai  Building  Society  v.  Kent,  32  W.  R.  681, 

M*  260.    In  this  case  (the  facts  of  which  closely 

^ftoieof  the  preaent  case)  Ijord  Selborne  differed 

f  other  members  of  the  Plouse.    In  a  very  few 

B  difference  between  his  view  of  the  case  and 

Blackburn  and  Watson  was  that,  in  his 

^  the  Act  of  1874  was  snbstontially  to  the  same 

*|beAct  of  18x9,  and  that  the  oases  decided  on 

■w  Aet—- namely,    Morrison    v.    Olover    and 

^▼•lorff—supplied  arule  by  which  the  Act  of 

tfit  to  be  construed.    His  Judgment  is  based 

'*^^otion  between  disputes  between  societies 

Bbeis  hi  thehr  capacity  as  members,  and  disputes 

I  the  lame  parties  in  their  capacities  of  mort- 

"B mortgagee.  The  Judgments  of  Lord  Blackburn 

I  Watson  are  to  the  effect  that  the  Act  of  1874 

r  different  from  the  Acts  of  Geo.  3  and  Will. 

hits Umgaage,  its  scope,  and  its  general  inten- 

't  reasons  which  they  give  in  great  detail,  they 

'*•  it  was  intended  to  apply  to  the  settlement 

I  sbont  mortgages  between  the  society  and  its 

>)  and  that,  as  the  making  of  such  mortgagee  is 

l^^^]^t  of  such  societies,  disputes  between  sode- 

itteirindifidual  members  in  relation  to  mortgages 

'  )^^^een  the  society  and  its  members  as  snob. 

'theaameyear  (August7, 1884)  the  Act  on  which 

^v  ^*^  ^^^  ^^  psBsedy  and  the  queetion  is 

[  «e  aatteia  Just  stated  supply  ua  with  any  light 

ivi  meanbg.    The  words  of  the  enactment  do 


certainly  follow  very  doeely  some  of  the  expressions  used 
by  Lord  Selborne  in  his  Judgment,  and  thus  afford 
plausible  ground  for  the  argument  that  it  was  intended 
to  give  the  force  of  law  to  his  Judgment :  but  when  the 
matter  is  more  closely  considered  it  seems  to  us  that  this 
is  not  its  effect.  The  authority  of  Lord  Blackburn  and 
Lord  Watson,  as  well  as  that  of  the  late  Master  of  the 
Bolls,  Sir  G.  Jessel,  may  be  quoted  for  the  proposition 
that  a  dispute  between  a  society  and  ita  mortgagor  on 
a  mortgage  is  a  dispute  between  the  society  and  ita 
members  as  such,  and  the  reason  which  4hey  give  for 
that  opinion  appears  to  us  to  be  valid.  It  accordingly 
follows  that  the  restriction  of  the  word  '*  dispute  "  to 
disputes  between  the  society  and  ita  members  in  their 
capacity  as  such  does  not  prevent  the  arbitration  clause 
from  applying  to  this  case. 

It  remains  to  consider  the  other  part  of  the  section. 
The  words  to  be  construed  are,  ''the  word  'dis- 
putes' shall  not  apply  to  any  dispute  between  any 
such  society  and  any  member  thereof  as  to  the 
construction  or  effect  of  any  mortgage  deed,  and 
shall  not  prevent  any  society  from  obtaining,  in  the  ordi* 
nary  course  of  law,  any  remedy  in  respect  of  any  such 
mortgage  to  which  the  society  would  otherwise  be  by  law 
entitled."  The  defendant  contended,  and  A.  L.  Smith, 
J.,  held,  that  ''such  "  meant  any  mortgage  of  which  the 
construction  or  effect  was  disputed,  which,  it  was  said, 
was  not  the  case  here.  The  plaintiffs  contended  that 
the  words  "  such  mortgage,"  meant  any  mortgage  be- 
tween a  building  society  and  one  of  ita  members.  The 
defendant  argued  that,  if  the  plaintiffs'  construction 
were  right,  the  meaning  of  the  aection  might  have  been 
fully  expressed  by  saying  that  the  word  "dispute" 
should  not  apply  to  any  dispute  between  a  society  and 
ita  members  as  to  any  mortgage,  and  this  view  would 
render  much  of  the  language  of  the  section  suiMrfluous, 
and  the  word  "such"  unmeaning.  The  plaintiffs 
argued  that  the  defendant's  construction  introduced 
into  the  Act  words  not  found  in  it,  as  the  section  con- 
tains no  reference  to  mortgages  of  which  the  construc- 
tion or  effect  is  disputed  as  a  distinct  class  of  mort- 
gages. Neither  of  these  constructions  is  absolutely 
inconsistent  with  the  language  of  the  statute,  and  the 
argumenta  by  which  each  ia  aupported  are  entitled  to 
some  weight ;  but,  putting  upon  the  earlier  part  of  the 
section  tbe  construction  whieh  we  have  already  put 
upon  it,  the  defendant's  construction  appears  the  more 
natural  and  probable  of  tbe  two,  as  it  makes  the  whole 
enactment  consistent,  and  suggesta  that  it  is  the  result  of 
a  compromise  between  two  extreme  views— tbe  view  which 
would  exclude  from  arbitration  all  disputes  whatever 
the  subject  of  arbitration,  ef  en  if  they  related  to  the 
construotion  or  effect  of  a  mortgage  deed  or  written 
contract  other  than  the  fules  of  the  society.  The  word 
"such  "  is  certainly  not  correctly  used  whatever  view 
may  be  taken  of  ita  meaning,  but  the  meaning  thus 
given  to  it  appears  the  most  likely  to  be  right.  We 
are  fortified  in  this  conclusion  by  the  circumstance  that 
two,  if  not  three,  learned  Judges  have,  as  we  are  in- 
formed, taken  this  view  at  chambers. 

Appeal  di$mi$ied» 

From  this  decision  the  plaintiffs  appealed* 

Hay  S7.^Jlf tttr  Maekenwiet  for  the  plaintiffs. 


Philhrick,    Q.C., 
defendant. 


and    Tindal  Atkinton,   for  the 


Lord  HtRscBSLL,  O.-^Thls  case,  by  the  agreement! 
of  counsel,  turns  on  the  2nd  section  of  the  Building 
Societies  Act  of  1884.  There  can  be  no  doubt,  on  the 
authority  of  Municipal  Building  Society  v.  Kent,  that, 
but  for  the  provisions  of  that  feeOtion,  this  action  must 
have  been  atayed  and  the  matter  referred  to  Arbitration i 
The  question  iS|  therefore,  whether  the  society  can  now 


682 


THE  WEEKLY  REPORTER,     isx^^ima    Vol: 


Or.  OP  App.  Wbstbkn  Subtoban  ft  NomHO  Hul  Pbbiowiht  Bbnifit  Buildwo  Sooiht  v.  Mabtct.  Or.w^ 


proceed  bj  way  of  action.  The  section  is  not  easj  to 
construe ;  indeed,  in  any  view  of  i(,  4iffl<2uitie8  are 
capable  of  eaggestion.  It  is  necessar  j,  X  tbink,  to  look 
at  the  state  of  the  law  before  the  Act  was  passed  in  order 
to  assist  ns  in  its  construction.  In  KmVs  case  the 
question  arose  whether  a  society  could  sue  at  law  under 
a  mortgage  deed,  or  whether  they  were  limited  to  their 
remedy  by  arbitration.  In  that  case  the  majorl^  of  the 
House  of  Lords  held  that  they  were  limited  to  arbitra- 
tion since  the  rule  extended  to  all  liabilities  of  members 
to  the  society,  and  Included  that  under  a  mortgage  to 
secure  an  advance.  The  then  Lord  Ohancellor  (Selbotne) 
differed  from  the  rest  of  the  House,  and  pointed  out  the 
difficulties  of  such  a  construction.  He  said  that,  on  bis 
construction,  the  rule  only  related  to  disputes  between 
members  (in  their  character  as  such)  and  the  society, 
and  "  not  to  questions  arising  out  of  coTenants  or  special 
stipulations  in  deeds  executed  between  members  and  the 
society,  and  embodying  contracts  collateral  and  ad- 
ditionied  to  the  social  contract,  though  of  a  nature  con* 
templated  and  authorized  by  it,  nor  to  any  questions 
between  the  society  as  mortgagee  anc(  one  of  its  members 
as  mortgagor  with  reference  to  the  legal  consequenoes  of, 
or  rights  and  liabilities  resulting  from>  the  relation  of 
mortgagor  and  mortgagee.'* 

The  same  redundancy  which  has  been  made  a  ground 
of    argument    on    the  section   is  observable   in  what 
I  have  just  read.    In  that  state  of  the  law  this  sec- 
tion was  passed,  purporting  obTiously,  in  some  way  or 
other,  to  limit  the  construction  of  the  rule.     With  great 
deference  to  the  Judges  in  the  court  below,  they  do  not 
seem  to  have  thought  that  it  was  intended  to  limit  it  at 
all.    I  cannot  help  thinking  that  it  was  inserted  for  the 
purpose  of  giving'  to  the  rules  that  construction  which 
Lord  Selbome  says  he  would  have  given  to  them.    I  am 
not  prepared  to  consent  to  the  construction  ^ven  to  the 
clause  by  Stephen,  J.,  in  his  judgment.    The  latter  part 
of  the  danse  in  terms  prevents  the  arbitration  clause 
from  lefening  to  a  particular  class  of  disputes.    It  may 
have  been  thought  that  the  only  c^isputes  likely  to  arise 
would  be  disputes  as  to  the  construction  and  effect 
of    a    mortgage     deed.      It     is     dear    that    other 
dispates,  such  as  the  present,  may  arise.    But  if  the 
construction  relied  on  by  the  respondent  is  right,  it 
would  have  excluded  the  jurisdiction  of  the  courts  in  all 
such  oases.  I  rest  my  decision  entirely  on  the  construc- 
tion  of  the  following  words  fb  the  section  : — "  And 
shall  not  prevent  any  society,  or  any  member  thereof,  or 
any  person  claiming  through  or  under  him,  from  obtain- 
ing,  in  the  ordinary  course  of  law,   any  remedy  in 
respect  of   any  such  mortgage  or  other  contract   to 
which  he-or  ^e  society  would  otherwise  be  entitled.*'    I 
think  that  this  society  Is  seeking  to  obtain  a  remedy  in 
respect  of  a  mortgage  between  the  society  and  one  of 
its  members.    What  do  the  words  "any  such  mort- 
gage "  mean  f    Unless  there  is  a  distinct  meaning  to 
the  contrary,  we  must  put  upon  the  words  their  ordinary 
and  grammatical  construction.    I  cannot  doubt  that  the 
ordinary  grammatical  construction  of  these  words  is 
"  any  mortgage  deed,"  for  that  is  the  only  mortgage  to 
which  reference  has  been  made,  and  I  think  it  is  not  an 
admissible  or  grammatical  construction  to  take  the  view 
expressed  by  the  judges  in  the  court  below.    No  doubt, 
if  you  could  see  that  the   grammatical  construction 
would  violate  the  manifest  intention  of  the  Legislature, 
you  might  be  justified  in  violating  the  natural  construc- 
tion of  the  words.    But  the  only  reason  urged  upon 
us  for  so  doing  does  not  seem  to  me  to  be  sulfident. 
The  former  part  of  the  section  may  be  needless  or 
unnecessary,  but  that  is   not  a  suiBdent  reason  for 
misconstruing  the  latter  part.    It  is  true  that  no  con- 
struction of  the  section  is  free  from  difficulty  or  carries 
out  a  dear,  defined,  and  well-indicated  policy  on  the 
part  of  the  Legislature.   Under  all  these  clrcumstaiiceB, 
the  rule  which  must  be  ;^followed  is  to  adhere  to  the 


literal  signification  of  the  words.     I  think,  1 
that  the  third  limitation  in  the  aeotion  ap 
present  case,  and  that  the  judgment  of  the  t 
must  be  reversed.    I  wish  it  to  be  distinctly  i 
that  I  found  this  decision  on  that  latter 
section,  and  on  this  case  falling  within  it 

Lord  EsHER,  M.R.— I  am  of  the  same   . 
have  been  asked  to  give  an  opinion  on  aU  the  | 
this  section,  and  many  rules  of  construction  ^ 
vouched  on  both  sides.    An  Act  must  be  w  or 
to  avoid  redundancy  or  ambiguity,  and  regard  i 
to  the  state  of  the  law  at  the  time  the  Act  inq« 
passed.    All  these  are  quite  true,  and  are  gooi 
construction;  but  they  all  depend  on  thi«:i 
must  be  construed  according  to  the  ordinsrj  r 
matioal  construction  of  the  language  used, 
first  part  of  the  section  I  decline  to  give  sa  < 
present.     I  really  do  not  know  what  is  ind* 
excluded  by  it ;  and  so,  too,  in  regard  to  1 
part;    but  the  third    part,  construed   gr" 
shows  what  decision  we  ought  to  arrive  at. 
is  formed  of  three  prindples,  all  of  which  i 
negative  or  limited  form.    The  first  is  limlU 
word  •*  only  " ;  the  other  two  are  dearly  n^ 
first  Is  in  the  nature  of  a  dedaratory  daoie,  | 
the  true  interpretation  of  the  building  socir* 
but  it  is  immaterial  to  the  present  case  how  i 
them.    The  second  part  is,  "and,  in  the 
such  express  provision,  shall  not  apply  to  i 
between  any  such  society  and  any  member 
other  person  whatever,  as  to  the  constructioB  i 
of  any  mortgage  deed  or  any  contract  contr'-* 
document  other  than    the    rules    of   the 
negative  clause  whose  meaning  I  do  not  now  i 
explain.    It  will  some  day  require  oarefd  <-*" 
and  interpretaUon.     The  third  part  is,  "  / 
prevent  any  society,  or  any  member  tiw 
person  claiming  through  ur  under  him,froiaJ 
in  the  ordinary  course  of  law  any  remedy  ja  i 
any  such  mortgage  or  other  contract  to  wIAAj 
society  would  otherwise  be  by  law  entitled,    f 
ary  grammar  the  words  ''  any  such  mortgage, 
mean  ''any  mortgage    deed,'*    and   the  f 
be  so    read.      That    that    interpretation 
siderable  difficulties  in  the  construction  of  I 
section  I  do  not  doubt.    It  may  produce  n 
and  ambiguity,  but,  however  it  is  read,  similsrl 
arrived  at;  therefore  we  must  fall  bsck  ^* 
of  construction.    And,  obviously,  if  it  be  ^ 
the  present  case  falls  within  it,  and  the  aetidi 
be  stayed.    I  agree  with  the  Lord  Chanoelloil 
Is  nothing  unreasonable  in  the  statute  or  ia  | 
strnction  of  it. 

Fby,  L.  J.— The  roles  of  this  society  piw 
case  of  any  dispute  arising  between  the 
member  thereof,  it  should  be  sottiedby  «^, 
was  the  oommon  form,  and  the  form  to  wfaici  i 
given  by  the  Bmlding  Societies  Act  of  1871 
an  action  bionght  on  the  covenant  la  a  -*'*'^ 
and  the  court  below  haa  stayed  the  F« 
ground  that  it  comes  within  that  mle.    W  j 
of  1884  that  would  dearly  be  so.    But  th»tj 
see  from  its  preamble,  was  an  amending  stott 
see  what  was  the  state  of  the  law  whea  tStfl 
passed.      There  were  then  three  claase^J 
Mlating  to  building  societies.    First,  thoer 
arising  out  of  tho  social  contract  as  to  »*  'Tj 
society ;  secondly,  those  arising  out  of  <»»f^J 
to  the  social  contract,  but  authorised  ssd  '»" 
by  it,  such  aa  disputes  on  mortgages;  t 
were  the  disputes  entirely  extraneous  p  the 
tract.    I  do  not  think  that  it  could  be  •««" 
tended  that  this  last  dasa  of  dispotssW 
scope;  dtfee  rule  at  alL    Aa  to  ti»  ^     ^' 
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)  bad  ariseD  and  had  occupied  the  attention  of 

That  was  the  case  of  The  Municipal  Build- 

T.  Kmt,  which  was    determined    shortly 

fte  passing  of  the  Act.    Then  came  the  Act, 

I  obserre  at    once   that    there  are    limitations 

vtion  of  the  role.     In  the  first  part  of  the 

!  thiDk  that  the  words  **  in  his  capacity  of  a 

are  not,  as   was  saggested,  limited  to  the 

tire  of  a  member,   bat  I  think  this  clause 

kfts  diipates  arising  out  of  the  social  contract 

|«eoDd  clause  empha8i7.es  the  limitation  of  the 

'  r  excluding  that  second  class  o2  disputes — 

I  oat  of  the  construction  or  effect  of  mort- 

SQch  disputes  are  altogether  withdrawn 

I  operation  of  the  rule.    But,  obTfously,  there 

B  as  to  mortgages  which  might  ari^e  not  in 

|io  their  construction  and  effect,  and  so  the 

farther,  and  says  the  members  and  the 

1  not  be  precluded  from  their  remedies  by 

t  mpect  of  any  such  mortgage  or  contract — 

I  by  deed  and  contracts  not  contained  in# 

lof  the  society.     That  is  briefly  the  constrno- 

|Iam  inclined  to  put  upon  the  section — ^but  I 

at  I  am  inclined  to  do  so,  because  I  agree 

«rd  Chancellor  and  the  Haster  of  the  Rolls  in 

-action  of  the  3rd  clause,  and  in  thinking 

Bfalls  within  it. 

'owed, 

^for  the  appellants,  Reuben  C.  Oreen, 
r  for  the  respondent,  F.  P.  Sutihery. 


.  DiT.  ft  Adm.  Biv. 


June  10. 


HoWABTH  V.  HoWABTH.    (a.) 

VlHvoree'^AUachinent — Service  of  notice  of 
'-Bf/iual  to  execute  deed — Execution  by  person 
■^^  hy  court —Judicature  Act,  1884  (47  dt  48 
\i.  14. 

Btltice  of  motion  i$  given  for  an  attachment 

ynifioa  divorce  $uit  for  non-compliance  with 

f  which  he  kaa  had  Bujfieient  notice,  service  of 

'*  motion  on  the  party's  solicitors,  by  analogy 

t  of  the  High  Court  under  ord,  44,  r,  2,  is 

vided  it  appear  that  there  is  difficulty  about 

al  service. 

re  Act,  1884,  s.  14,  Ufhich  empowers  the 
^  a  pertofi  refuses  to  egmuU  a  doeav\ent,  to 
I  ddoimtnt  to  he  esBecuUd  by  a  person  nominated 
>^/or  that  purpose,  applies  to  all  the  divisions 
Jfh  Cottff ,  but  before  an  order  to  this  effect,  in 
^efor  the  attachment  of  such  person,  is  made, 
^^  that  he  sfwild  have  l¥\d  notice  that  such  an 
litd  he  applied  for. 
^  0/  Hannen,  P.,  affirmed. 

I  from  an  order  of  Sir  J.  Hannen. 

t  was  brought  by  the  wife  against  her  husband 

•tion  of  marriage,  and  on  the  18th  of  June, 

\mtt  pronounced  a  decree  nisi,  which,  on  the 

Vebmary,  1889,  was  made  absolute.    On  the 

wber,  1888,  the  wife  filed  a  petition  for  main- 

» vhich  the  husband  filed  an  answer.     Orders 

"•gainst  him  for  a  further  and  better  answer, 

'nd  before  the  registrar  to  be  cross-examined 

WIS.    These  orders  he  did  not  comply  withi 

*  of  July,  1885,  an  order  was  made  confirm- 

PjPort  of  the  registrar,  and  directing  (infer  alia) 

[»J»hand  should  secnre  to  the  wife  the  gross 

^)iOO,  and  a  deed  for  effooting  this  was  settled 

!|y>cing  counsel  of  the  court,  of  which  a  copy 

II7  H.  7.  AxnoBoc,  Bsq.,  Banister-at- 
Law. 


was  served  on  the  husband's  solicitor  on  the  16fch  of 
NoTember,  1885.  On  the  30th  of  March,  1886,  an  order 
was  made  that  the  husband,  within  seven  days,  do  exe- 
cute the  deed  as  settled.  It  being  found  impossible  to 
serre  this  order  on  him  personally,  an  order  was  made 
on  April  6  dispensing  with  personal  service  and  directing 
substituted  service  on  his  solicitors  in  the  country,  au'l 
on  their  London  agents.  On  April  29  a  notice  of  motion 
for  the  4th  of  May  for  a  writ  of  attachment  against  thA 
husband  for  non-compliance  with  the  order  of  March  30 
was  served  on  the  London  agents  by  the  wife's  solicitors, 
who,  on  the  3rd  of  May,  wrote  to  them  to  tho  effect  that 
on  the  motion  they  should  ask  either  for  an  attachment, 
or,  in  the  alternative,  for  an  order  that  the  deed  might 
be  executed  by  some  person  to  be  nominated  by  the 
court  for  that  purpose,  in  accordance  with  section  14  of 
the  Judicature  Act,  1884. 

At  the  hearing  of  the  motion  an  afBdavit  was  pro- 
duced that  this  letter  was  delifered  before  5  p.m.  on 
May  3  at  the  office  of  the  London  agents. 

Hannen,  P.,  thereupon  made  an  order  that  the  deed 
shoul4  be  execute^  by  the  registrar,  under  section  14  of 
the  above  Act. 

From  this  order  the  (lasband  appealed. 

E,  Baldock  Stone,  for  the  appellant.--Th6  Judiqatard 
Act,  1884,  s.  14,  does  not  apply  to  proceedings  la  the 
Probate  and  Divorce  Divisiop.  Further,  the  notice  of 
motion  of  April  29  ought  to  have  b«en  served  on  the 
respondent  personally  :  rule  U5  of  the  Pro\iate  Division  $ 
Mann  v.  Perry,  50  L.  J.  (Cb.)  251,  29  W-  ^  Dig.  13  ; 
and  the  notice  contained  if)  the  letter  of  Hay  3  haviog 
been  wrongly  served,  and  no^;  giving  a  clear  daf  before 
making  the  a(>plication,  was  bad,  and  a^  th^  order  was 
based  thereon  it;  ought  to  \>e  disobarge(]« 

Middleton,  for  the  respoQdent. — Serviee  on  the  soli- 
citor is  serrica  on  the  party,  and  therefore  the  service  of 
the  notice  of  motiofi  of  April  39  was  perfectly  regular 
and  sufftcient :  Browning  v. Babin,  5  Oh.D. 51 1,%B  W*  R* 
Dig.  185.  As  to  the  alternative  coursa  undQir  the  Judicature 
Act,  1884,  a.  14,  that  section  clearly  applies  to  proceedings 
Ip  the  Frobnte  #nd  Divorce  Division.  \t  was  no  new 
application  requiring  fresh  Dotioe  to  be  lervq^,  but  was 
nothing  more  than  enforcing  t^e  execution  of  the  order 
of  Harcb  30,  and  it  was  quite  competent  0  the  oofirt  to 
adopt  thi^  alternatire  instead  of  at|Achlqg  the  h^9band 
for  non-compliance  witb  that  oeder- 

E.  BaldocJc  Stone  replied. 

OoTTov,  L.J.««Thia  appeal  seeks  to  obtain  the  dis- 
charge  of  an  order  made  by  the  President,  and  there  are 
two  points  made.  The  first  was  not  mnoh  pressed,  but 
would,  if  maintainable,  be  of  great  importance.  It  is 
said  that  the  Supreme  Oonrt  of  Jndicatave  Act,  1884, 
under  section  14  of  which  the  order  appealed  from  was 
made,  does  not  apply  to  proceedings  in  the  Divorce 
Oonrt  There  is  no  possibld  ground  tor  this  contention. 
The  Act  applies  to  the  Supreme  Oonrt,  and  to  all  the 
judges  of  it,  except  where  the  context  shows  otherwise, 
and  the  objection  is  entirely  without  foundation. 

l^  this  case  the  appellant,  by  the  order  of  the  £Oth  of 
March,  1886,  ifas  ordered  to  execute  a  deed.  He  was 
not  to  be  found,  and,  on  the  6th  of  April,  an  order  was 
made  for  8nbstit|ifed  servloe  of  the  fd>ove  order  on  his 
country  solicitors  and  on  their  London  agents,  and  both 
were  duly  served.  On  the  29th  of  April  notice  of  motion 
for  the  4tb  of  May  was  issued  for  an  attachment  against 
him  for  non-compliance  with  the  order.  Tho  first 
point  is  that  this  notice  of  motion  was  not  served  on  him 
personally,  but  on  his  solicitor,  which,  it  is  said,  is 
insufficient.  But  this  is  not  so.  It  is  said  that  per- 
sonal service  is  required  by  rule  115,—"  when  it  is 
necessary  to  give  notice  of  any  motion  to  be  made  to 
the  court,  such  notice  shall  be  served  on  tho  opposite 
parties  who  have  entered  an  appearance  four  clear  days 
previously  to  the  hearing  of  such  motion."    It  is  said 
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that  ''opposite  parties"  implies  personal  serrioe,  bat 
this  is  wrong.  It  is  tme  that  the  term  parties  refers  to 
plaintiffs  and  defendants,  bat  it  is  quite  a  different 
qaestion  what  the  natare  of  the  serrioe  is  whioh  is 
required  P  And  rule  114  expressly  draws  a  dlstinotioa 
between  the  two  methods  of  sorting  notioes,  whereas,  in 
rule  115,  personal  serrioe  is  not  mentioned  at  alL  On 
the  oonstruotion  of  the  rule,  therefore,  this  contention  is 
unfounded.  It  is  true  that  the  court  does  not,  exoept 
in  certain  special  oases,  send  a  man  to  prison  unless 
there  has  been  personal  serrioe,  and  it  was  quite  proper 
in  this  case  to  serre  the  order  of  the  dOth  of  Bfarch  on  a 
person  substituted  bj  the  court  for  him,  in  order  to 
ensure  his  haYiog  personal  notice  of  the  order.  But  it  is 
not  neoessarj  that  notice  of  every  step  taken  in  pur- 
suance of  the  order  should  also  be  personally  serred. 
This  is  the  course  of  practice  in  the  High  Ck>urt  under  ord. 
44,  r.  2  (the  wording  of  which  is  almost  identical),  as  is 
shown  by  the  case  of  Browning  t.  Sahin,  where  Jessel, 
M.R.,  under  the  Rules  of  1875,  held  that  the  seryice  of 
notice  of  motion  for  a  writ  of  attachment  upon  the 
solicitors  on  the  record  of  the  defendant  was  sul&oient, 
the  original  order  having  been  serred  personally  on  him, 
and  by  the  case  of  Mcmn  t.  Perry,  where  the  Vice- 
Cniancellor  refused  to  make  an  order  on  the  ground  of 
the  absence  of  personal  serrioe,  and  of  there  being  no 
reason  for  its  absence.  This  last  case  lays  down  the  true 
principle  that,  where  there  is  no  difficulty  about  personal 
serrioe  of  a  motion  to  attach,  the  court  may  insist  on 
such  serrioe,  but  where  there  is  a  diffloulty  about  per- 
sonal seryice  of  the  noticCi  and  the  original  order  has  been 
duly  serred,  that  then  it  would  be  wrong  for  the  court  to 
refuse  to  act  on  proof  of  seryice  in  the  ordinary  form  on 
the  park's  solicitor.  It  is  a  yery  different  matter  when 
the  attachment  is  asked  against  someone  who  is  not  a 
petxtj  to  the  action ;  there  the  seryice  must  be  personal, 
as  he  has  no  solicitor  on  the  record.  In  my  opinion, 
therefore,  the  notice  of  the  29th  of  April  was  duly 
senred  on  the  appellant. 

Now,  if  an  attachment  only  had  been  asked  for  on  the 
hearing  of  the  motion,  the  court  would  haye  been 
anthoriied,  and  eyen  bonnd,  to  grant  it,  and  if  we  were 
now  to  discharge  the  order  under  appeal  we  should 
substitute  an  order  for  attachment.  But  the  question 
is.  Was  the  court  empowered  to  make  the  order  in  the 
form  it  did  t  1  should  say  that  it  would  not  be  right  to 
make  an  order  under  this  section  14  without  notice 
thereof  being  giyen  to  the  other  side.  But  in  this  case 
the  notice  of  motion  was  intended  to  enforce  oomplianoe 
with  the  order  of  the  SOth  of  March,  a^d  its  only  object 
was  to  pat  preesare  on  the  appellant  to  make  him  obey 
the  order.  How  the  Legislatare  has,  by  this  section, 
conferred  on  the  court  the  power  of  doing  itself  what  a 
person  has  been  ordered  to  do  and  has  not  done.  Such 
a  person  has  no  right  to  say  that  he  prefers  going  to 
prison;  he  is  compellable  to  obey  the  orders  of  the 
court.  It  was,  therefore,  within  the  power  of  the  court 
to  take  the  coarse  it  did,  instead  of  enforcing  its  order 
by  imprisonment.  It  is  said  that  what  the  court  really 
acted  on  here  was  the  letter  which  reached  the  appel- 
lant's solicitors  only  the  day  before  the  application  was 
made,  but  this  is  incorrect.  What  the  court  really 
acted  on  was  the  notice  of  the  29th  of  April,  bat  it  did  not 
adopt  the  altematiye  remedy  nntQ  it  was  satisfied  that 
the  appellant's  adyisers  had  actually  receiyed  notice 
that  an  order  onder  section  14  would  be  asked  for. 
The  appeal  falls,  and  must  be  dismissed,  with  costs. 

LnDLBT  and  Lopis,  Ij.JJ.,  deliyered  Jadgments  to  the 
same  effect. 

Appeal  dUmiiBed,  toitheoiU,  . 

Solicitors  for]  the  appellant,  Maraland,  EewiU^  A 
BvereU. 

SolioitorB  f or  the  reepondent,  Gregory ^  Bowdiffei,  eft 
Co. 


I 


S(gtl    Ootttt   of    Stuticfj 


Ohan.  Dly.  1 
Key,  J.     ) 

In  re  EnroBov. 
WiunOT  V.  Petbk.  (s.) 

Power  of  appointment — Tettamentary  app 
Subsequent  will  containing  general  reeoce 
— Revocation  of  appointment, 

A  eetUement  gave  a  power  to  appoint  eeiiaUf 
hy  will  to  th0  done^e  children,  and  eonltaineiil 
limitatlone   in  favour  of  the  chUdren  in 
appointment.     The  donee  made  a  wiU 
power  and  dealing  with  no  othvr  property, 
eequently  made  two  other  wSle,  neUher  of  ike 
to  eaoercies  or  containing  any  reference  to  I 
power  or  dealing  with  the  property 
each  of  theee  wille  contained   a  dame' 
premoue  wille. 

Eeld,  thai  the  will  which  exereieed  the  \ 
revoked  and^the  property  went  a$  in  defwU  e 
ment. 

Be  Joys,  30  L,  J.  Proh.  169,  9  W.ILPh 
and  Be  Merritt,  1  Sw.  <ft  Tr.  112,  1  W.ILl 
9,  queetioned. 

This  was  an  originating  summons 
taken  out  for  the  purpose  of  deciding 
mentary  appointment  of  a  moiety  of  a  i 
Strand,  which  had  been  made  by  the 
special  power  contained  in  her  marriags 
reyokedornot  by  general  reyooatory  dsi 
in  subsequent  wills  of  the  testatrix  wbish  ( 
reference  to  the  power. 

The  facts  appear  sufficiently  from  the  ]s 

Graham  Eaetinge,  Q.0„  and  Begg,  for  f 
the  appointee  under  the  first  will  oontsodrf] 
appointment  contained  in  it  remainsd 
the  subsequent  wills  on  the  ground  that  { 
of  reyocation,  where  no  reference  Is  mads  tsi 
ment  made  in  a  preyious  will  under  a  i 
do  not  operate  as  a  reyocation  of  that  powsL  - 

Re  Joye,  30  L.  J.  Prob.  169,  9  W.  B.  f  ^ 
Be  Meretlith,  29  L.  J.  155;  Be  MerrUt,  Ij 
112,  7  W.  B.  Prob.  Dig.  9 ;  Be  JBuetace,  tt\ 
L.  B.  8  P.  ft  D.  188  ;  Botheran  y.  Dening,  I 
99 ;  Sttgden  on  Powers,  8th  ed«,  p.  458, 
to  in  Buppoit  of  the  plaintUTs  oontentioB. 

W.  Pearion,  Q,0,,  aud2>aufiey,mabitsinfd,i 
of  the  son  of  the  testatrix,  who  was  entitled  is  ^ 
appointment,  that  the  reyocatory  dansM  is  1 
wiUs  operated  effectually  to  reroke  the  pri«  i 
ary  appointment,  and  dted  Harvey  y.  BQrevf,\ 
478. 

E,  W,  Byrne,  for  other  parties. 

EIat,  J.^The  qaestion  submitted  to  I 
case  is  whether  a  will  made  in  exprsi 
special  power  of  appointment  has  or  hsi  i 
yoked.  The  facts,  stated  shortly,  ars  theis:-4] 
ment»  made  in  1834,  gaye  to  the  lady,  wbs  ii  1^ 
trix  here,  Mrs.  Ktngdon,  a  power  of  sffpr^ 
fayoor  of  her  children,  with  the  oiosl 
defaolt  of  appointment  that  the  proper^  v^ 
her  children  —  sons  who  attained 
daughters  who  attained  that  age  or  i 
usual  gift  oyer  in  default  Haying  b  INl  I 
Mr.  Kingdon,  in  1866  Mrs.  Kingdon  msItT 
in  question.    By  it  she  appointed  the  r 

(a.)  Beported  by  T.  B.  OoiAVBoim  DtUt' 
Banistar-at*I«w. 
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the  sabject  of  the  power,  to  her  daughter,  with  a 
pvoTiaion  that  it  the  daagfater  should  die  without  issue 
it  should  go  over  to  her  only  other  children— two  sons 
-—or  to  one  of  them,  if  one  only  should  then  be  living. 
Tlaese  three  children  were  the  only  children  she  over 
hmd.       In  1871   one  of  the  sons,  who  had  attained 
tventy-one,  and,  therefore,  would  be  entitled  under  the 
tarost  in  default  of  appointment,  died  intestate,  leaving 
bSs  father  his  heir-at-law.    In  1872  the  other  son  died 
asi  Infant ;  and,  therefore,  he  would  not  be  entitled  to 
BSiything  nnder  the  trust  in  default  of  appointment ; 
n— or  would  he  be  entitled  to  anything  under  the  appoint- 
loent,  because  he  died  in  the  lifetime  of  his  sister.    In 
1  874  Ur.  Eingdon,    the  husband  of  this  lady,   died. 
Che  property  which  was  the  subjeofi  of  this  special  power 
CKf  appointment  was  all  real  estate ;  and  the  will  of 
1.866  was  a  mere  exercise  of  the  power  of  appointment 
.M  to  the  real  estate — it  did  not  appoint  executors ;  and 
did  not  in  any  way  affect  to  be  a  testamentary  disposi- 
6don«  except  under  the  special  power.    After  the  death 
'  her  husband,  and  when,  therefore,  Mrs.  Eingdon  had 
ftitalned  a  testamentary  capaoity  generally,  she  made  a 
^  wiU»  dated  the  S3rd  of  June,  1874.     By  that  will  she 
'appointed  her  daughter    executrix,   and    made    other 
\  i^ersons  executors ;  and  she  made  a  disposition  of  all  her 
own  property,  but  she  did  not  refer  in  any  way  to  this 
pswer  of  appointment,  nor  did  she  make  any  gift  which 
ooald  be  an  exercise  of  that  power.    But  she  ended  that 
«fll  with  these  words :  **  1  revoke  aU  other  wills."    As  I 
■ndezstand,  at  this  time  she  never  had    made  any  will 
exoept  the  will  of  1866.    Therefore,  that  revocation  was 
dtber  meaningless  or  it  was  a  revocation  of  that  will.    Ko 
er  meaning  could  be  given  to  it.    She  afterwards 
le  another  will  in  1875,  which  she  re-executed  on 
liie  80th  of  June,  1877,  and  this  will,  again,  did  not  in 
y   way   exerdse  that   power   of    appointment,    but 
dealt  with  whatever  other   property  she   had  power 
to   dispose  of,    and   ended  with    the   same   words— 
**I     revoke     all     other    wills."      That,     of    course, 
anonnted  to  a  revooation  of  the  will  of  1874  at  any 
iilsb  if  it  was  not  a  revocation  also  of  the  prior  will. 
As  then  made  a  third  will,  dated  the  26th  of  November, 
1877,  and  that  will  commenced  with  these  words :  *<  I, 
£arriet  Eingdon,"— giving  her  description—*'  hereby  re- 
voke all  wills,  oodioils,and  other  testamentary  dispositions 
lieretofore  made  by  me,  and  declare  this  to  be  my  last  will 
and  testament."    Then  she  went  on  to  dispose  of  such 
property  as  she  could  dispose  of  under  her  general  testa- 
mentary  onpaoity  and  under  any  general  power  she 
might  have ;  but  it  does  not  appear  she  had  any  general 
power.    She  did  not  by  this  will  in  any  way  exercise, 
or  affect  to  exercise,  the  power  of  appointment  given  to 
her  by  the  settlement ;  nor  did  she  refer  to  it  in  any 
way. 

Now  the  question  is,  under  those  circumstances, 
whether  T  am  to  hold  that  the  testamentary  appoint- 
ment of  1866  was  revoked  or  not.  First  of  all,  there 
is  no  question  whatever  that  the  words  of  revocation  in 
the  will  of  the  23rd  of  June,  1874,  are  quite  suffloient 
to  revoke  that  testamentary  appointment.  Indeed,  it 
is  admitted,  unless  they  had  that  operation,  they 
were  perfectly  inoperatlTe,  because  there  Is  no  other 
will  to  which  they  could  possibly  refer.  If  that  Is  so 
one  need  not  go  further,  because,  this  being  after  the 
Wills  Act,  that  would  be  a  revooation.  Section 
28  of  the  WiUs  Act  (7  WiU.  4  and  1  Vict.  c.  26), 
enacts  "that  no  will  or  codicil,  or  any  part 
thereof,  which  shall  bo  in  any  manner  revoked,  shall 
be  revived  otherwise  than  by  the  re-execution  thereof, 
or  by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same ;  and  when 
any  wfll  or  codicil,  which  shall  be  partly  revoked,  and 
afterwards  whoUy  revoked,  shall  be  revived,  such 
revival  riiall  not  extend  to  so  mueh  thereof  as  shall  have 
revoked  before  the    revocation  of  the  whole 


thereof,  unless  an  intention  to  the  contrary  shall  be 
shown."  In  Sotheran  v.  Dening,  where  there  had 
been  a  will  revoking  the  previous  appointment,  and  then 
another  will  revoking  that  will,  it  was  held  that  the 
revocation  by  the  Itist  will  of  the  intermediate  wHl  did 
not  revive  the  first  will  of  all.  It  Is  very  obvious,  from 
the  language  of  the  statute,  that  that  must  be  the  effect 
of  it  In  Soiheran  v.  Dening  it  was  held  that 
general  words  of  revocation  of  all  prior  wills  would 
primd  facie  be  sufficient  to  revoke  a  prior  testa- 
mentary appointment  which  was  nothing  else  than 
a  testamentary  appointment  on  the  face  of  it.  There- 
fore, primd  facte,  in  this  case  the  revooation  In  the 
will  of  1874,  and,  if  that  were  not  enough,  certainly  the 
words  which  commence  this  last  will  of  all— ^t  1877 — 
would  be  quite  sufficient  to  revoke  the  testamentary 
appointment ;  and,  apart  from  authority,  I  should  have 
thought  it  impossible  for  the  court  to  come  to  any 
other  conclusion,  because  any  other  cdnolusion  must 
be  arrived  at  by  the  merest  possible  speculation. 
How  can  the  court  know  it  was  not  the  deliber- 
ate intention  of  this  testatrix  to  revoke  that  testa* 
mentary  appointment,  and  to  allow  the  property  to 
devolve  under  the  trust  iu  default  of  appointment? 
If  I  were  to  hold  that  these  words,  which  primd 
facie  are  quite  sufficient  to  revoke  the  testa- 
mentary appointment,  did  not  have  that  operation, 
I  could  only  arrive  at  that  result  by  speculating 
upon  the  intention  of  the  testatrix;  and  that  specu- 
lation might  land  thA  court  in  complete  error. 
It  may  have  been  her  intention  to  lee  this  pro- 
perty devolve  under  the  trust  in  default  of  appoint- 
ment; and  if  I  were  to  say  that  these  words  of  revocation, 
which  may  have  been  designedly  Inserted  for  the  very 
purpose,  are  not  to  have  any  operation,  I  may  be 
defeating  her  intention  instead  of  carrying  It  out  It  Is 
not  like  the  case  of  an  ordinary  death  intestate.  It  is 
the  case  of  exercising  a  special  power  of  appointment  to 
alter  the  devolution  of  ptoperty  which  was  settled  other- 
wise to  go  In  a  particular  diiectlon  among  her  own 
children.  I,  therefore,  apart  from  authority,  should  say 
that  I  am  powerless  to  alter  the  meaning  of  these  words. 
But  It  is  said  that  there  Is  suffloient  >nthorlty  to 
compel  me  to  do  it  Hy  own  opinion  Is  so  strong 
upon  the  subject  that,  unless  I  am  compelled^  I  certainly 
shall  not  follow  any  such  authority.  I  will  examine 
what  authorities  there  are.  But,  before  I  do  so,  I 
may  say  that  the  principle  which  is  said  to  be  involved 
in  those  authorities  is  this,  that  if  there  be  a  teetamentaiy 
appointment  and  then  afterwards  a  will  which  doee  not 
affect  to  exercise  the  power  or  refer  to  .that  power,  but 
deals  with  another  power  or  other  property,  that 
will,  although  it  contains  an  express  revocation  of  all 
prior  wills,  is  I  o  be  held  not  to  have  revoked  the  previona 
testamentary  appointment,  becauee  the  will  does  not  deal 
with  the  property  comprised  in  the  power  of  appointment 
For  the  reason  I  have  given  that  argument  does  not 
satisfy  my  mind  at  all.  Such  a  context  does  not  seem 
to  me  in  any  way  to  deprive  the  general  words  of 
revocation  of  their  obvious  foroe  and  meaning.  But  the 
authorities  are  these : — ^There  if,  first  of  all,  the  case  of 
Be  Joy$,  which  came  before  a  very  experienced  and  able 
judge.  Sir  Oresswell  CresswelL  In  that  case  the  facts,  as  I 
understand  them,  were  that  theie  had  been  a  testamentary 
appointment  under  (I  think  it  was)  a  general  power.  I 
think  there  was  another  will  which  did  not  exerdse  that 
power,  but  contained  a  clause  of  revooation ;  but  that 
other  will  was  not  a  will  made  nnder  any  general  testa- 
mentary power,  but  was  a  will  made  in  exercise  of  another, 
and  a  different  power  of  appointment.  Sir  0.  Oresswell 
held,  looking  at  the  second  will,  that  the  intention  of  the 
testator  was  merely  to  exercise  that  second  power  of 
appointment  and  that  the  general  words  must|  therefore, 
be  restricted  in  their  meaning,  and  did  not  operate  as  a 
revooatioii  of  the  pieriou*  Appointmant  undAB  ^  ^^flweat 
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power.  Unfortanatelj,  the  reasons  of  the  learned  judge 
In  that  oaee  are  not  glTen.     It  is  a  mere  short  decision. 

But,  in  another  case  of  Re  MerriU,  Sir  0.  Cress- 
well  says  this : — "  The  argument  against  you  is  that 
the  statute  has  giTen  a  technical  effect  to  certain  words 
to  be  found  in  the  will.  As  at  present  advised  I  quite 
agree  withyoUi  but,  as  the  question  has  been  revised  on  the 
statute,  let  it  stand  over."  Then,  after  an  interval,  in  a 
considered  judgment  he  says : — **  I  have  looked  at  the 
statute  in  consequence  of  Br.  Beane'a  ingenious 
argument  that,  inasmuch  af*,  since  the  Wills  Act,  a 
bequest  in  general  terms  will  operate  upon  property  over 
which  there  is  a  power  of  appointment,  so  a  revocation 
in  general  terms  will  operate  to  revoke  a  will  made  in 
execution  of  a  power,  although  It  contains  no  reference 
to  that  wilL  I  cannot  agree  to  this.  There  are  two  sets 
of  clauses  in  the  Wills  Act,  the  first  dealing  with  the 
modes  of  rcTOcation  of  testamentary  papers,  the  second 
with  the  modes  of  disposition  of  property.  The  first  does 
not  affect  this  case,  which,  therefore,  follows  the  old 
rule,  and  the  will  of  1846,  in  the  execution  of  the  power 
oyer  the  £650  Consols,  remains  unrcToked."  That, 
certainly.  Is  an  acknowledgment,  as  far  as  it  goes,  of 
some  general  rule  that  general  words  of  revocation  will 
not  in  certain  oases  be  held  to  have  the  effect  of  revoking 
the  preYious  testamentary  appointment.  Again,  that 
was  a  case  in  which  the  second  will  was  a  will  made 
under  another  and  a  different  power  of  appointment,  and 
the  judge  held,  following  the  previous  decision,  that  such 
a  will  containing  general  words  of  revocation,  and 
on  the  face  of  it  merely  intending  to  exercise  another 
and  a  different  power  of  appointment,  did  not  operate  as 
a  reyocation  of  the  prior  testamentary  appointment. 
Those  cases  are  not  exactly  in  point  with  regard  to  the 
matter  before  me.  The  analogy  ia  yery  close  no  doubt, 
but  they  are  not  the  same  thing.  In  this  case  the  later 
wills  after  the  first  are  wills  not  made  in  exercise  of 
any  power  of  appointment  at  all,  but  in  exercise  of  a 
general  testamentary  power  which  came  to  the  wife  by 
reason  of  her  being  discovert  before  the  second  of  the 
wills  which  I  have  to  consider  was  made. 

But  those  are  not  the  only  cases.  There  is  another 
case  which  came  before  a  learned  judge  yery  well 
yersed,  indeed,  in  real  property  law—the  case  of  Barvty 
y.  Harvey,  23  W.  R.  478— and  in  that  case  the  decision 
wajB  exactly  the  other  way.  The  testator  had  made 
an  appointment  under  a  special  power.  Then  he 
made  another  will  which  contained  a  general  clause 
of  revocation,  but  he  did  not  exercise,  according 
to  the  judgment  of  the  learned  judge,  that  power 
of  appointment;  and,  nevertheless,  the  learned  judge 
held,  as  I  should  certainly  have  held,  in  the  absence 
of  any  authority  to  the  contrary,  that  the  words 
of  reyocation  effected  a  revocation  of  the  particu- 
lar  testamentary  appointment  which  had  preceded  that 
will,  although  that  will  did  not  exercise  the  power  of 
appointment  by  any  provision  contained  in  it.  So  that 
the  effect  was  that  the  property  comprised  in  the  power 
of  appointment  went  as  in  default  of  appointment,  and 
the  will  was  operative  only  upon  the  other  property  of 
the  testator.  f    f     j 

There  are  two  other  oases  to  which  I  should  refer. 
One  waa  the  case  of  Re  Eustace,  where  the  first  will 
was  revoked,  and  where  the  learned  judge  seems  to 
reoognise  the  authority  of  the  other  cases  in  which 
the  revocation  was  held  not  to  have  taken  effect. 
The  other  case  is  that  of  Sotheran  y.  Dentng, 
which  I  baye  already  referred  to.  "A  married 
woman,  having  a  general  power  of  appointment  by  will 
oyer  real  estate,  executed  a  will  appointing  the  estate. 
After  the  death  of  her  husband  she  made  another  will, 
revoking  all  former  wills,  and  containing  a  general 
devise  and  bequest  of  all  her  real  and  personal  estate. 
She  afterwards  made  another  will,  also  reyoking  all 
former  wiDs,  and  bequeathing  her  personal  estate,  but 


not  devising  or  appointing  her  real  estate.' 
that  the  second  will,  which,  it  should  be 
dispose  of  her  real  estate,  and,  therefore, 
cise  of  the  general  power  of  appointment, 
first  testamentary  appointment,  and,  tbatl 
having  been  made,  the  22nd  section  of 
applied  and  prevented  the  subsequent  w 
second  will  from  setting  up  the  first  will 
course  of  his  judgment  the  late  Master 
referred  to  the  two  cases  of  Be  Joys  and 
and  I  can  see  that  he  referred  to  them 
yery  strong  approbation  of  the  principles 
iuTolved  in  them.  Therefore,  1  do  not 
bound  to  hold  in  this  case  that  the 
appointitent  was  not  revoked,  and 
I  do,  very  strongly  that  the  court  is 
more  likely  to  be  right  where  It  adheres  to 
the  testators  as  closely  as  it  possibly  can 
attempt  to  speculate  upon  intention  as  not 
those  words,  it  seems  to  me  by  far  the  safi 
hold  that  here  the  words  which  are  quite  a 
effect  the  revocation  had  that  conseqoeoee, 
the  testamentary  appointment  was,  in  faef, 
and,  so  far  as  the  intention  is  to  be  regsi 
matter,  I  must  assume  that  the  intention  of  ti 
was  advisedly  to  allow  this  property  to  go  ss 
of  appointment,  and  to  dispose  of  this  prop 
has  disposed  of  it  by  the  last  of  these  vilU. 

Solicitors,  Nackeson,  Tayhr,  dt  \ArmiiU; 
Co. 


Chan.  Diy.  I 
Chitty,  J.  ) 

Emhbbsok  v.  Inb.  (a.) 

Discovery'^  Affidavit  of  (foeumenft  —  i 
chaser  Jor  valuable  consideration  vn^ 
Judicature  Act,  1873  (36  db  37  TicLc^ 
sub' section  2. 

In  an  action  for  the  recovery  of  land,  audi 
of  the  d^eds  and  documents  relating  to 
in  possession  of  the  defendant,the  de/enee 
far  valuable  consideration  vfithout  noiiet 
defendant  to  resist  the  discovery  sought ' 
hy  dainUng  privilege  for  such  deeds  and 
his  possession  as  relaie  to  the  land  the 
cution. 

In   this  action  a  summons*  was  takes  i 
plaintiff  requiring  the  defendant  to  make  i^ 
better  affidavit  as  to  documents.    The  qvei' 
decision  of  the  court  was  whether  the  def 
resist  the  plaintiff's  claim  to  inspect  certain  ^ 
on  the  ground  that  the  defendant  was  t  po 
yaluable  consideration  without  notice.   Tb« ' 
for  the  recovery  of    land   and  delivery  o( 
deeds    and   the    plaintiff   sought    disooMiTJ 
deeds  and  documents  alleged  by  him  ^  ^ 
possession  of  the  defendaut    The  plalntitf^ 
was  the  devisee  of  certain  hereditaxnenti  r 
of  Zephaniah  Emmerson.    The  defendsntj 
possession  of  the  same  hereditaments,  sod  < 
entitled  to  the  fee  simple  thereof  **  *  1  ^ 
yaluable  consideration  from  the  heir-at-Uv"' 
Emmerson,  and  without  notice  of  say  »dn 
The  defendant  made  an  affidavit  as  to  dor' 
the  plaintiff  then  took  out  this  mmmoos,  t 
adjourned  into  court 

Whitehorne,  Q.C.,  and  E.  Ford,  for  tt« « 

ia.)  Beported  by  A*  ^*  MaglaWi  £iflt  ^ 
Law* 
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lis  ifl  not  a  ault  lo  aid  of  an  action  at  law^it  is  the 
ction  lUelt,  and,  therefore,  the  defence  of  purohaaer  for 
ftlue  does  not  apply.  The  Jcdicature  Act  coutemplatet 
le  existence  of  one  court  with  power  to  administer  two 
^sterns  of  law,  and,  by  sub-section  7  of  section  2i,  must 
Ife  complete  relief. 

Tliey  referrea  to  PhiWpB  ▼.  PhiUips,  10  W.  R.  236, 
De  G.  F.  &  J.  217  ;  Joyce  ▼.  De  HoUynB,  2  Jo.  &  Lat. 
ni\  Jonea  t.   Monte  Video  Ga$  Co.,  28  W.  H.  758,  5 

I  B.  P.  556  ;  Lyell  t.  Kennedy,  31  W.  R.  618,  8  App. 
9m.  il7  ;  New  British,  <fcc.,  Co.  ▼.  Peed,  26  W.  B-  354, 
i  C  P.  D.   196  ;   Oompagnie  Financiire  ▼.  (7uano  Co., 

II  W.  R.  395,  11  Q.  B.  D.  62;  Comhew.  Corporation 
\f  London,  1  Y.  &  C.  C.  0.  631  ;  Newcastle  v.  Ptlham, 
\  Bro.  P.  O.  464  ;  Manners  v.  Mew,  29  Cb.  D.  733. 
B  W.  R,  Dig.  134;  Williams  y.  Lamhe,  3  Bro.  C.  C. 
|B4;  Judicature  Act,  1873,  n.  24,  snb-eections  2,  7,  U  ; 
I.  a  C,  1883.  ord-  31,  rr.  12.  14;  Bray's  Law  of  Dia- 
prsry,  p|),  276,  519,  641,  et  seq, 

Haldane,  contra^  referred  to  Bassttt  ▼.  NoBworihy, 
Iheb  102,  2  White  A  T.  L.  C.  1 ;  Wallwyn  ▼.  Zff ,  9  Ves . 
H;  Gomm  t.  Parrott,  S  0.  B.  N.  8.  47 ;  /lofter^s  t. 
OmnAet/n,  32  'W.  R.  654,  26  Oh.  D.  724 ;  Mintt  ▼. 
Iferyaii,  21  W.  R.  467,  L.  R.  8  Ob.  App.  361  ;  Attorney- 
Bmeral  t.  Emerson,  31  W.  R.  191,  10  Q.  B.  D.  191  ; 
Maimers  t.  Mew  ;  Kearaley  ▼.  Philh'p$,  31  W.  R.  92,  10 
a  B.  D,  36,  465  ;  He^t'h  ▼.  Crealock,  33  W.  R.  65, 
VB.  10  Gb.  22. 

Whitehome^  Q.C.,  replied. 

Cbittt,  J. — On  his  affldarit  as  to  documents,  the  de- 
iMiant  dainas  priTilege  for  some  of  them,  and  upon  the 
yoand  that  he  ia  a  purchaser  for  yaluable  consideration 
ilffthont  notice. 

1  The  action  ia  for  the  recoTery  of  land  and  the  deliTory 
m  Utle  deeda,  or,  in  other  words,  for  discovery.    There- 
tfeS}  apart   from    the  Judicature    Act,   the  action  is 
••Wble    into    two    parts,    the  first   for  the  reooTery 
tlfheland,  and  the  second  for  disooTery  of  title  deeds. 
us  leoond  part  would,  apart  from  the  Judicature  Act, 
■»•  been  enforced  in  the  Oonrt  of  Ohanoery  by  a  bill 
fafiscoTery.     Now,  if  the  present  plaintiff  bad  filed 
m  bill  in  equity  praying  for  discovery,  he  would  have 
^Mn  met  hy  the  plea  of  purchaser  for  Taluable  consider- 
ation without  notice,  and  be  would  have  failed,  because 
tts  court  would  not  give  discovery  against  a  purchaser 
W  'valuable    consideration    without    notice.      Such  a 
i^non  was  said  to  occupy  such  a  position  that  the  court 
«<nildnot  interfere  against  him,  but,  at  the  same  time,  it 
^d    not    aaaist    bim.      The   court    stood    neutral. 
There  waa  a  epecial  exception  to  this  rule,  founded  on 
taecasea  where  the  court  exercised  a  concurrent  juris- 
Aiction  with   the  courts  of  law.      The   first  of  these 
*»•   was    stated    by    Lord    Westbury    in    PhillipB 
y-  ^*»Wp«,    4  De  a.    F.  ft    J.    at   p.   217,   to  be 
If  here   an    application    is    made    to    an    auxiliary, 
Jurisdiction  of  the  court  by  the  possessor  of  i^  legal 
«««.  as  by    an  heir-at-law   (which   waa  the  case  in 
^«ett  ▼.  Noeworthy),  or  by  a  tenant  for  life  for  the 
Mvery  of  title  deeds  (which  was  the  case  of  Wallwyn 
^'  ^]t  and  the  defendant  pleads  that  he  is  a  hond  fide 
PWchaser  for  Taluable    consideration  without   notice. 
^  aach  a  case  the  defence  is  good,  and  the  reason  given 
^  ^hat,  as  against  a  purchaser  for  valuable  consldera- 
«on  without  notice,  the  court  gives  no  assistance— that 
"» no  assistance  to  the  legal  title.    But  this  rule  docs 
^^\  apply  vhere  the  court  exercises  a  legal  Jurisdiction 
ooncurrently  with  courts  of  law.    Thus  it  was  decided 
2.  «>«fd   Thurlow,  in  William$  ▼.  Lamhe,  that  the 


r^  could  not  be  pleaded  to  a  bill  for  dower,  and 
oySte  J.  Leach  in  OolKna  v.  Archer,  1  Russ.  ft  M.  284, 
wBtit  was  no  answer  to  a  bill  for  flnes.^    In  those 


cases  the  Oourt  of  Equity  was  not  asked  to  give  the 
plaintiff  any  equitable  as  distinguished  from  legal 
relief."  In  those  cases,  then,  the  court,  in  giving 
relief,  did  reject  the  defence  of  purchaser  for  valuable 
consideration  without  notice,  and  the  exception  was  con- 
fiued  to  oases  where  the  court  exercised  a  legal  juris- 
diction concurrently  with  the  courts  of  law. 

Now  the  Judicature  Act  has  not  fused  the  two 
systems  of  law  and  equity,  but  it  has  transferred  each 
of  these  two  jurisdictions  to  one  court  which  admin- 
isters both  systems.  The  systems  remain  distinct, 
except  so  far  as  they  have  been  altered  by  the  Judica- 
ture Act.  It  is  enough  for  the  present  purpose  to  con- 
sider section  24,  and  particularly  sub-section  2. 
That  section  says:-*'* In  every  civil  cause  or  matter 
commenced  in  the  High  Oourt  of  Justice,  law  and 
equity  shall  be  administered  by  the  High  Oourt  of 
Justice  and  the  Oourt  of  Appeal  respectively,  according 
to  the  rules  following."  The  important  rule  is  sub- 
section 2.  I  will  only  Vead  the  words  which  bear  upon 
the  present  case:— "If  any  defendant  claims  to  be 
entitled  to  relief  upon  any  equitable  ground  against  any 
right,  title,  or  claim  asserted  by  any  plaintiff  in  such 
cause  or  matter,  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  plaintiff.    •     .     •" 

In  the  present  case  the  defendant  does  allege  a 
ground  of  equitable  defence  to  the  plaintiff's  claim  for 
discovery.  Then  the  section  enacts  that  "the  said 
courts  respectively,  and  every  judge  thereof,  shall  give 
to  every  equitable  ground  of  relief  so  claimed  and  to 
every  equitable  defence  so  alleged  such  and  the  same 
effect  by  way  of  defence  against  the  claim  of  such 
plaintiff  as  the  Oourt  of  Ohancery  ought  to  have  given 
if  the  same  or  the  like  matters  had  been  relied  on  by 
way  of  defence  in  any  suit  or  proceeding  instituted  in 
that  court  for  the  same  or  the  like  purpose  before  the 
passing  of  this  Act."  The  result  of  this  enactment  is  to 
put  the  defendant,  so  far  as  the  equitable  claim  against 
bim  goes,  in  the  same  position  as  be  would  have  occu- 
pied in  the  Oourt  of  Ohancery  if  a  bill  for  discovery  had 
been  filed  againat  him. 

That  ia  sui&oient  to  dispose  of  the  case,  and  the  sum* 
mens  must  be  dismisaed. 

Solicitor  for  the  plaintiff,  John  W.  Sykei^ 

Solicitors  for  the  defendant,  Hayne$  ^  CH/ian, 


Oban.  Biv. 
North 


Div.  1 


June  4. 


In  re  HrrcHDrsoir. 
HuTCHnrsoir  v,  Nobwood.  (a.) 


Solicitor — Lien  on  documents^CoBte — Administration 
action — Infant  plaintiff B-^  Change  of  iolidtorB, 

An  admiwBircllion  ocfton  ukm  eommeneed  hy  infant 
plaintiff B  hy  a  neooi  friend.  Another  next  friend  was 
afterwardB  BuhBtituied  for  the  original  one,  and  the 
BclicitoTB  of  the  plaintifft  were  changed*  The  eitate  wm 
large,  the  costs  incurred  were  heavy,  and  the  proceedings 
were  likely  to  continue  for  several  yeare. 

Held,  that  the  original  solicitors  for  the  plaintiffs  were 
not  entitled  to  retain  the  documents  in  their  possession 
belonging  to  the  plaintiffs  and  rdaHng  to  the  action  until 
their  costs  were  paid,  hui  they  were  ordered  to  deliver  up, 
on  oath,  if  rehired,  to  the  new  solicitor  such  of  the 
documents  as  might,  from  time  to  time,  be  necessary  for  the 
conduct  of  the  proceedings  to  he  held  by  the  new  solicitor, 
Bubfect  to  the  lien  of  the  original  solicitorB  for  their  costs, 
which  were  ordered  to  he  taxed. 


^  The  woid  should  be  •«  tithes  "  not  "  fines.";         j  (a.)  Reported  b|  J.  Tbobtbak,  £aq.»  BaxtUtfit^ei^-^''- 
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!    High  CorRT. 


In  SB  Hutohikson.-^Bbll  v.  Dbntiv. 


Hm( 


Boaghton  v.  Bonghton,  81  W.  B.  617/28  Ch.  D.  169, 
foUoured. 

Adjourned  sammonv. 

The  action  was  brought  by  infanta  for  the  adminis- 
tration of  an  estate  in  which  they  bad  an  interest,  by 
A.  King,  a  solicitor's  clerk,  who  acted  as  their  next 
friend  with  the  authority  of  their  father  in  his  life- 
time. 

The  father  of  the  infants  died  in  April,  1885,  having, 
by  his  will,  appointed  their  mother,  T.  H.  Hutchinson, 
their  sole  guardian. 

Upon  motion  by  Mrs.  Hutchinson  (reported  $uprd, 
214,  31  Oh.  D.  237)  Mr.  King  was  remoTed,  and  she 
was  substituted  as  next  friend  in  his  place,  and  iuTested 
with  the  conduct  of  the  action ;  but  as  Mr.  King  bad 
conducted  the  action  properly,  and  there  was  no  alle- 
gation of  misconduct  on  his  part,  it  was  ordered  that 
cdl  his  costs  were  to  be  allowed. 

Mrs.  Hutchinson  then  changed  Messrs.  Brandon,  the 
solicitors  who  acted  for  the  infant  plaintifld  when 
suing  by  Mr.  King  as  their  next  friend,  for  Mr.  W.  8. 
James,  her  own  solicitor. 

Messrs.  Brandon  refused  to  dellTcr  up  to  Mr.  W.  S. 
James  the  documents  relating  to  the  action  until  their 
costs  had  been  paid ;  and  the  present  summons  was 
taken  out  on  the  part  of  the  infant  plaintiffs  asking  that 
Messrs.  Brandon  might  be  ordered  to  deliver  up  on  oath 
all  documents  in  their  possession  belonging  to  the 
plain tifCs  and  relating  to  the  action,  to  be  held  by  Mr. 
W.  8.  James  subject  to  the  lien  of  Meesrs.  Brandon 
for  their  costs. 

Cozens- Hardy,  Q.C,  and  Stallard,  for  the  summons. 
—Messrs.  Brandon  ought  to  deliver  up  the  documents 
relating  to  the  action  to  be  held  subject  to  their  lien  for 
costs:  Bottghton  t.  Boughton,  31  W.  B.  517,  23  Ch.  D. 
169. 

CoolcMn,  Q.O.t  and  Oroivenar  fVood$,  for  Messrs. 
Brandon.— •The  former  solicitors  ought  not 'to  be  com- 
pelled to  deliver  up  the  documents  until  their  costs  have 
been  paid  in  such  a  case  as  this,  where  the  circumstances 
are  special.  The  plaintiffs  are  infants,  and  cannot  be 
made  personally  liable  for  the  costs,  and  Meesrs. 
Brandon,  in  this  case,  can  only  look  to  the  former  next 
friend,  Mr.  King,  for  payment,  so  that  their  lien  on  the 
documents  ought  not  to  be  weakened.  The  case  of 
Brotighton  v.  Broughton  goes  beyond  the  general  scope 
of  the  authorities  on  the  point. 

They  referred  to  Bdanty  v.  Ffrtneh,  28  W.  B.  177, 
L.  R.  8  Ch.  918 ;  In  re  Capital  Fire  Insurance  Asaocia- 
Hon,  82  W.  B.  260,  24  Ch.  D.  408;  Lord  v.  Worm- 
leightonf  Jac.  580;  Ex  parte  Talden,  25  W.  K.  134,  4 
Ob.  D.  129;  Newington  Local  Board  v.  Eldridge,  12 
Oh.  D.  349,  28  W.  R.  Dig.  215  ;  Grant  v.  Holland,  26 
W.  E.  742,  3  0.  P.  D.  180. 

Cozens- Hardy,  Q,0,,  replied. 

NoBTH,  J.— I  am  of  opinion  that  Messrs.  Brandon 
ought  to  make  a  list  of  the  documents  in  their  hands 
belonging  to  the  plaintiffs  and  relating  to  the  action,  on 
oath,  if  required,  and  to  deliver  to  Mr.  James,  the 
plaintiffs'  present  solicitor,  such  of  the  documents  as 
may,  from  time  to  time,  be  required  for  the  carrying  on 
of  the  proceedings  in  the  action,  the  necessity  for  de- 
livery to  be  determined,  if  the  parties  differ,  by  the 
judge  in  chambers,  following  the  order  of  Fry,  J.,  in 
Boughton  v.  Boughton. 

The  action  is  for  the  administration  of  an  estate  of 
very  large  amount.  It  was  commenced  by  the  infant 
plaintiffs  in  the  lifetime  of  their  father  by  a  next  friend 
approved  of  by  the  father.  He,  by  his  will,  appointed 
their  mother  to  be  their  guardian,  and  on  his  death  the 
mother  wished  to  become  the  next  friend  of  the  infants, 
and  to  have  the  conduct  of  the  action,  and  she  applied 
to  PeanoBy  J.,  who  aubatitated  her  aa  their  next  friendy 


and  gave  her  the  conduct  of  the  action  with  1 
Ing  remarks  :—*'  The  wife  thereupon  stood  ii| 
of  her  husband  with  regard  to  the  proper  c 
to  take  as  guardian.     •     .     •     8heaakatol 
to  be  next  friend.    I  think  she  ought  tol 
having  properly  conducted  himself,  all  tiit  < 
allow^."    These  costs  are  heavy,  and  the  | 
are  so  heavy  that  the  taxation  is  not  likely  tol 
for  a  long  time.    The  new  next  friend,  who « 
own  solicitor,  wishes  to  obtain  the  contrdof| 
belonging  to  the  plaintiffs  relating  to  the  i 
solicitors  of  the  old  next  friend  say,  in  < " 
said  in  Boughton  v.  Boughton  by  the 
possession  of  the  deeds  in  that  case.    Theyo 
their  costs  paid  before  they  give  up  the 
would  delay  the  proceedings  in  the  aetioa  I 
four  years.    The  cases  which  have  been  < ' 
show  that  they  have  not  any  such  right, 
of  James,  L.  J.,  in  the  case  of  Belaneg  v. 
most  important.    There  an  appUcaticn  wsil 
delivery  up  of  particular  docnments  relating  to  i 
and  an  order  was  made  on  general  groondi  f 
James,  L.J.,  that  "  A  solicitor  cannot  em' 
by  keeping  papers  which  belong  to  an 
being  administered  by  the  court,  and  ( 
means  of  obtaining  payment.    There  is  sol 
for  such  a  claim  to  lien,  and  it 
When  the  question  came  before  Fry,  J.,  I 
order  rather  special  in  its  terms,  which  I  hi 
There  are  no  special  circumstances  in  thii J 
prevent  me  from  following  the  previous  C  ' 
I  make  an  order  for  the  immediate  taxatioa  ( 
Brandon's  costs,  since,  if  the  taxation  wen] 
it  might  give  rise  to  diffloulUes.     Bat  fhej 
taxation  is  not  to  interfere  with  the  inimediBto| 
of  the  order  for  delivery  up  of  the 
the  documents  are  delivered  up  to  Mr.  Jsm«^ 
be  held  by  him  subject  to  tho  lien  of  Mei 
for  their  costs. 
8olioltors,  Warren  8.  James  ;  G.S^SA 


Ohan.  Div.  ) 
Korth,  J.   J 

Bkix  t.  DmnriB.  («.) 

Pracfice— flipeci/lc  performance-^Order  J^ 

purchase^money  on  delivery  up  of  r» 

accept  deeds  or  to  pay  jiweAas^-flu^,    . 

payment  of  purchase-money  on  deposU^* 

court— Jtules  of  Court,  1888,  ord.  41,  f.  »• 

In  an  action  hy  a  vendor  for  spedJUfeffi 

a  contract  for  the  purchate  of  leaseholds,]^. 

obtained  for  payment  of  the  purehaH'fM»t9j9^ 

chaser  on  delivery  up  to  him  of  the  dmt  r^" 

property.  .    ,  ^  ,;. 

The  vendor  then  tendered  the  deeds  to  » 

hut  the  latter  rrfused  to  accept  them  of  tofV| 

chase^money. 

On  mot  on  hy  the  vendor  for  leave  to 
under  ord.  42,  r.  9,  the  court  «^»^J*^ 
deposit  the  deeds  in  court,  and  ordered  t«P 
pay  the  purchau-money  within  fo»  ^ 
service  of  the  order. 

Motion.  ^ «     Uiil 

The  action  was  brought  by  T.  Bell  sf^ 
for  specific  performanoe  of  a  contrsot  W  ^ 
the  plaintiff  to  the  defendant  of  oeitaia  !«>• 
crty,  and  judgment  waa  obtained  for  apt  - 
ance  of  the  contract,  and  for  an  aooooat  aj 
due  to  the  plaintiff  for  principal  bnh^i 

(a.)  Reported  by  J.  TmufnAii,  Ki9«i 
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In  SB  YowLBS.— BoBonoN  v.  Dakd. 


HlQK  OOUBT. 


and  it  was  oiderod  that,  upon  the  exeoation  bj 
tMMO  plaintifl  of  a  deed  of  assignment  of  the  property 
^o  the  defendant,  and  the  deliTery  by  the  plaintifi  to 
ti^e  defendant  of  the  assignment  and  tiie  title  deeds  of 
%lio  property,  the  defendant  shonld  pay  to  the  plaintifl 
'tlie  amount  found  due  by  the  chief  derk  on  taking  the 
sfccooimt.  The  chief  derk  found  that  a  sum  of 
^S46  ISfl.  6d.  was  due  to  the  plaintifl. 

The  plaintifl  thereupon  executed  the  assignment  and 
teadered  it  with  the  title  deeds  to  the  defendant,  and 
^  acpplied  to  him  for  payment  of  the  sum  of  £246  12s.  5d. 
g  Jtood  due  by  the  chief  derk. 

The  defendant,  howcTer,  refused  to  accept  the  assign- 
it  and  title  deeds,  and  to  pay  to  the  plaintifl,  the 
9iint  found  due  to  him. 

Thia  was  a  motion  by  the  plaintifl  for  leave  to  issue 
L  against  the  defendant  for  payment  of  the  sum 
r£246  1^.  5d. 

Seddan^  for  the  motion. — The  difloulty  is  that  the 

BaifandaTit  was  ordered  to  pay  the  amount  found  due,  on 

^sUveiy  np  to  him  by  the  plaintifl  of  the  assignment 

and  title  deeds,  but  the  defendant  will  not  accept  the 

assignment  and  deeds  when  tendered  to  him  by  the 

plaintiff,  and  refuses  to  pay  the  amount.    The  plaintifl 

k  willing  to  gi?e  an  undertaking  that,  on  obtaining 

payment  of  the  sum  found  due  to  him,  he  will  deliver 

Wf  the  assignment  and  title  deeds  to  the  defendant. 

He  referred  to  the  Bules  of  Oourt,  1883,  ord.  42,  r.  9. 

KoBTK,  J.— I  think  the  best  course  will  be  for  the 
^flahitifl  to  deposit  the  executed  assignment  and  the 
'  iitie  deeds  in  court.  The  oourt  has  made  an  order  upon 
^  ttte  terms  of  which  the  defendant,  upon  delivery  up  to 
^  'Ifm  of  the  executed  assignment  and  the  title  deeds  of 
PAe  property,  is  to  pay  to  the  plaintifl  the  sum  certified 
to  be  due  to  him.  But  the  defendant  refuses  to  accept 
the  assignment  and  title  deeds,  and  to  pay  the  money. 
Upon  the  plaintiffs  depositing  in  court  the  assignment 

^nA  titie  deeds,  I  make  an  order  (which  is  not  to  be 
dawn  up  until  the  deeds  have  been  deposited  in  court) 
ttst  the  defendant  do  pay  to  the  plaintifl  the  amount 
cntifled  to  be  due  to  him  within  four  days  after  the 
Mrvioe  of  the  order. 

SoUeitors,  Wffnnet  Edme^  A  Wynne, 


i 


In  re  Vowlm. 

O'SONOOHUE  V.   VOWLEB.    (a.) 

AdtniniBiraiion — Oo$U  ^Executor  debtor  to  the  eatate--' 
Bankrupt  executor — Defaulting  executor. 

An  executor  wot  indebted  to  the  eetaie  of  hie  teetator 
for  money  advanced  to  him  by  the  teetator  in  hie  life- 
time. He  ufae  made  a  defendant  in  an  action  hy  credi- 
tors  for  the  adminiatraiion  of  the  eetate.  After  a  decree 
for  adminietration  ?Md  been  obtained  he  became  bank" 
ruptj  and  etj^>eequenUy  entered  an  appearance. 

Beld,  thai  hie  eoete  prior  to  hie  bankruptcy  mu$t  be 
§et  off  against  tJie  debt  due  from  Aim,  but  that  he  wae 
oniitled  to  his  costs  eubsequmitly  to  hie  bankruptcy. 

In  re  Basham,  Hannay  v.  Basham.  31  FT.  B.  743,  23 
Oh.  D.  195,  followed. 

Further  consideration. 

The  action  was  commenced  in  1883  for  the  adminis- 
tration of  the  estate  of  a  testator.  The  plaintifls  were 
creditors  to  the  amount  of  £151,  which  was  the  only 
debt  found  to  be  owing  from  the  estate.  William 
Yowles,  the  sole  executor  of  the  testator,  was  made  a 
defendant.    He  was  found  a  debtor  to  the  estate  for 

(a.)  Beported  by  J.  TausTBAH,  E«q.,  Barrister-afi^Law. 


£516  advanced  to  him  by  the  testator.  The  decree  for 
administration  was  obtained  in  February,  1884.  Vowles 
was  made  bankrupt  in  March,  1884,  and  he  entered  an 
appearance  in  the  action  in  June»  1884. 

This  was  the  further  consideration  of  the  action ;  and 
the  question  to  be  dedded  was  whether  Yowlea  waa 
entitied  to  any  and  what  costs. 

Dedmus  Sturges,  for  the  plaintifls. 

Waggett,  for  the  devisees  of  the  testator.— Yowles  la 
not  entitled  to  any  costs.  He  brought  about  the  action 
by  failing  to  pay  his  debt;  and  he  did  not  enter  an 
appearance  until  after  his  bankruptcy. 

He  referred  to  In  re  Basham^  Hannay  v.  Basham^ 

31  W.  B.  743,  23  Oh.  D.  195  ;  McEwan  t.  Crornbie, 

32  W.  B.  115,  25  Oh.  D.  175. 

Dunning,  tor  Yowles. — ^The  executor  is  entitied  to  his 
costs  since  his  bankruptcy  ;  but  his  costs  incurred 
previously  must  be  set  ofl  against  his  debt.  His  debt 
was  due  before  the  death  of  the  testator,  and  wiU  be 
discharged  by  his  bankruptcy.  He  is  not,  therefore,  a 
defaulting  executor.  He  haa  not  acted  improperly, 
and  no  nnneceesary  costs  have  been  incurred. 

He  cited  Smith  v.  Dale,  29  W.  B.  330, 18  Ob.  D. 
516 ;  In  re  Griffiths,  Chrifflths  v.  Lewis,  26  Oh.  D.  465, 
32  W.  B.  Dig.  50 ;  In  re  Basham,  Hannay  t.  Basham; 
and  MoEwan  v.  Crombie. 

Waggett  replied. 

Fbabson,  J. — ^I  shall  follow  the  deddon  of  Ohitty,  J.| 
in  the  case  of  In  re  Baeham,  which  commends  itself  to 
me.  Here  the  remedy  for  the  debt  of  the  executor  is 
proof  in  his  bankruptcy,  and  his  debt  is  dischargeable 
by  bankruptcy.  In  such  a  case  it  has  been  held  that, 
after  his  bankruptcy,  the  executor  can  no  longer  be 
regarded  as  a  defaulting  executor.  His  costs,  prior  to 
his  bankruptcy,  must  be  set  ofl  agdnst  his  debt,  but  he 
is  entitied  to  his  costs  subsequent  to  his  bankruptcy. 

Solidtoxs,  Ouscotte,  Wadham,  A  Daw;  Merediths, 
Boberts,  A  Mills, 


Q.  B.  Biv.  (Day  and  Wills,  JJ.) 


June  8* 


Bobhtsok  v.  Daio).  (a.) 


Ecdesiasticdl  law — Besignation  of  incumbont^Pension 
-■^Annucd  value  of  beneficc'^lneumbents  Besignation 
Act,  1871  (34  A  35  Vid.  c.  44),  st.  8,  10, 11. 

Upon  the  resionation  of  an  incumbent  of  a  parish 
under  the  Incumbents  Besignation  Act,  1871,  a  peneion 
o/£400  per  annum  was  cusigned  to  him  the  amount 
being,  at  the  time  of  the  astessmerU,  less  than  one-third 
of  the  annual  value  of  the  living.  Owing  to  agricuUural 
deprusion  and  the  erection  of  part  of  the  benefice  into  a 
separate  distrid  chapelry  the  revenues  of  the  living  be- 
came diminisJied.  In  an  adion  by  the  former  against 
the  present  incumbent  for  arrears  of  pension. 

Held,  thaJt  he  was  entitled  to  recover  the  amount  fixed 
as  his  tension  by  the  bishop* s  declaration  ;  that  **  annual 
value  in  sedion  8  of  the  Incumbents  Besignation  Ad, 
1871,  meane  annual  value  at  the  time  of  the  asseument 
of  the  pension,  and  that  the  separation  of  a  part  of  the 
benefice  having  been  aesented  to  by  the  defendant  could 
not  entitle  him  to  relief  from  the  pension  •*  recoverable 
from  the  incumbent  of  the  benefice,*' 

This  was  a  special  case  stated  by  consent  of  the 
parties  in  an  action  brought  by  the  plaintifl  against  the 
defendant,  as  incumbent  of  the  benefice  of  Ohleveloy, 
for  arrears  of  pension  alleged  by  the  plaintifl  to  be  duo 
to  him  under  a  deolaratiun  of  the  Bishop  ot  Oxford, 

(o.)  Beported  by  A.  »•  '^^^"»  ^^'*  Batrlitt*-*^"^^* 
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dAte<l  tlie25tb  of  October.  1881,  and  made  in  pnreaance 
of  the  Incumbents  Besignation  Act,  l87l  (84  k  35 
Vict.  c.  44). 

The  facto,  as  far  as  material  for  the  |)arpo8eB  of  this 
report,  were  as  follows : — 

The  plaintiff  bad  been  incumbent  of  the  ^lartsh  of 
Chieyeley,  and,  being  desirous  to  retire,  had  proceeded, 
nnder  the  Incumbents  Resignation  Aot,  1871,  to  resign 
bis  living  on  obtaining  a  declaration  from  the  bishop  of 
the  diooese,  under  which  he  became  entitled  to  a  pension 
of  £400  per  annum.  The  defendant  was  the  plaintiff's 
immediate  successor  as  incumbent  of  the  pariah.  At 
the  date  of  the  resigustion  the  net  annual  value  of  the 
living  was  £1,359  7s.  9d.  By  order  in  council,  dated 
the  28th  of  Becember,  1882,  a  part  of  the  parish  of 
Ohievelej,  admittedly  by  the  consent  of  ine  plaintiff, 
was  assigned  as  a  district  chapelry  to  a  separate  church. 
Thereupon  a  separate  minister  was  at)polnted  for  the 
said  chapeliy,  and  the  defendant  ceased  to  provide  for 
the  services  of  such  church  and  ohafj^lry,  and  the  tithes 
and  revenues  of  the  district  were  paid  to  the  new  minis- 
ter«  B^  reason  of  agricultural  depression  and  the  ab- 
straction of  the  revenues  of  the  said  district  ohapelry, 
whieh  amounted  to  £95,  the  net  annual  value  of  the 
benefice  for  the  year  ending  Kovember,  1885  (ex- 
clusive of  the  said  district  chapelry),  had  fallen  to 
£1,105  lis.  lid. 

By  the  8th  section  of  the  Incumbents'  Besignation 
Act,  1871,  it  is  provided  that  in  no  case  shall  the  pen- 
sion allowed  tQ  a  retiring  incumbent  exceed  one-third 
part  of  the  annual  value  of  the  benefice  resigned ;  and 
by  the  11th  seotion  of  the  said  Act,  the  term  ''  annual 
valne  "  ib  defined  to  be  the  net  ai^nnal  valne. 

The  question  for  the  opinion  of  the  court  was  Whether 
the  sqm  of  £400,  being  the  sum  named  in  the  declara- 
tion of  the  bishop,  was  the  sum  payable  by  the  defendant 
in  spite  of  the  diminution  of  the  revenues  of  the  bene- 
fice. 

The  court  intimating  that  the  burden  of  proof  lay  on 
the  defendant, 

Arthur  Charles,  Q.C.,  and  Bargrdve  Deane,  for  the 
defendant. — ^'Annual  valne  "  in  the  Act  of  1871  means 
the  value  of  the  benefice  from  year  to  year.  The  com- 
missioners specify  an  amount,  but  where  that  amount  is 
in  excess  of  the  one- third  of  the  valne  in  any  year,  the 
smaller  sum  only  is  payable.  Otherwise,  where  the  income 
falls  below  the  sum  payable  as  pension,  there  would  be  a 
personal  liability  on  the  incumbent  to  satisfy  the  t>en- 
sion^  which  "  is  recoverable  as  a  debt  from  the  inoumbent 
of  the  benefice."  Agricultural  depreesion  has  dilnin- 
ished  the  value  of  the  living,  and,  further,  part  of  the 
district  and  its  revenues  have  been  taken  away  from  the 
present  incumbent. 

Asquithf  for  the  plaintiff,  was  not  heard. 

Day,  J. — t  entertain  no  d3ubt  up9n  this  case,  and,  in 
my  opinion,  the  plaintiff  is  clearly  entitled  to  the 
pension  of  £400  pet  aniium.  The  cbmmissioners 
inquired  into  the  matter,  and  have  specified  the  amount 
to  be  paid  to  him.  They  assessed  that  amount  at 
£400,  and  in  doing  so  observed  the  provision  of  section 
8  of  the  Act  of  1871  as  to  limiting  the  pension  to  one- 
third  of  the  annual  value  of  the  benefice.  They  took, 
not  the  capital  value,  but  the  annual  value  into  their 
consideration  in  arriving  at  that  decision,  and  they 
expressed  their  opinion  that  £400  per  annum  did 
not  exceed  one-third  of  the  annual  value.  The 
proviso  means  that  the  commissioners,  in  fixing  a 
pension,  are  not  to  recommend  more  than  one-third,  and 
that  they  are  to  be  guided  by  what  is  the  annual  value 
at  the  time.  The  bishop  then  causes  the  dedaration  to 
be  made,  as  was  done  in  this  case,  and  that  declaration 
section  9  says  is  to  bo  the  title  deed  of  the  retiring 
incumbent  to  the  pension  assigned  therein  to  him.  The 
sum  of  £400  a  year,  which  waa  in  this  case  assigned  to 


the  plaintlif,  and  no  other  sum,  la  tlie  1 
to,  and  that,  by  section  iO,  ts  recoverable,  ^| 
equity,  from  the  ineumbent  ol  the  ~ 
must  be  judgment  ^or  tbe  |>lainfclff. 

WiLLSy  J.— I  am  of  the  same  opinion,    m 
that,    whatever   argument    might   be 
defendant,  founded  on  the  ciiminniion 
benefice  in  consequence  01  agrionltural  c 
Impossible    for  him    to    get   any  assiih 
arrangement  he  entered  intf)  aa  regards  I 
chapelry,  which  reaulted  in  the  diminatioii  \ 
income, 

JudQTr^enifor  ihepMnUf, 

Solicitors  for  the  plaintiff,  BoUmon, 

Solicitors    for  the    defendant^  NeUwn, 
Oemmdl. 


Q.  B.  DlT.  (Iffathew  and  A.  L.  8taiitfa»  JJ.) 

Lee  v.  Babnes.  (a.) 

BilUo/SaUAci  (1878)  Amendment  Ad, 
46  Vict.  e.  43)— Form. n/  bUl  of  scOe-J 
hill  of  sale  to  prior  indenture — Full  tema^ 
undiedoeed. 

A  hill  of  sale  referred  to  an  earlier  HU^ 
alio  t0  an  indenture^  and  contained  an  t  ^ 
grantor  to    *^  perform  the  eovenante  aid 
contained  in  the  said  recited  indentured* 

Held,  thai  hill  vme  void,  ae  it  was  uei  j 
given  in  the  schedule  to  tjU  Ad  of  1882; 
diedote  what  the  covenant*  and  etiputationt  I 
were. 

This  was  an  appeal  from  the  Korwlch  ( 

The  execution  creditors,  in  an  inte 
claimed  certain  goods  seized  under  a  ft, 
also  claimed  bjr  Eleanor  Barnea  under  a  I 

This  bill  was  made  on  the  llth  of  T 
between  William  Barnes,  of  the  one  j 
Barnes,   of   the  other  part,  smd   cadtsd 
indenture  of   the  8th  of  February  last, 
same  parties,  it  was  part  of  the  consida 
mentioned  that  the  said  William  Barnes  1 
with  give  to  the  said  Eleanor  Barnes  a  bi 
all  his  goods  and  utensils  as  a  printer  1 
interest  thereon  as  security  for  weekly  psja 
said  Eleanor  Barntss  of  7s.  6d.  on  everj  F 
her  natural  life.    It  further  recited  that  1 
sale  was  duly  given  on  the  8th  of  Feb 
registered,  and  that  William  Barnes  m 
the  covenants  and  conditions  of  the  bill  oJ  1 
8th  of  February),  and  that  pwsession  « 
goods  of  William  Barnes ;  and  that  tbei 
Batnea  bad  requested  Eleanor  Bsrtes 
with  the  sale,  which  she  had  aasentsd  1 
said    William  Barnes  making  ii 
present  biU  of  sale  (of  tbe  llth  of 
of  the  chattels  mentioned  in  the  sohedsl*  j 
way  of  security  for  £200  and  interest, 
further  agreed,  in  this  bill  of  sale,  that 
her  the  7s.  6d.  weekly  as  stipulated  bf  Ue  t 
recited  indenture  (of  the  8th  of  Febrosry}, 
perform  the  covenants  and  stipulations  conU 
said  recited  indenture."  ^    ^j 

The  county  court  judge  held  that  the  bfll«i 
vaUd. 

Horace  Browne,  for  the  exeoutioa  oeditoi^ 
of  sale  is  not  In  the  form  preseclbsil  hfj^^ 
Sale  Act  (1878)  Amendment  Act,  1881. 

(a.)  Beported  by  Sir  Sbssitok  Baxbs, 
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tnet  between  the  parties  is  not  shown.  Moreover,  it  is 
neoeMarj  to  refer  to  a  former  bill  of  sale  of  the  8th  of 
Pebraary  to  ascertain  the  bargain. 

Ogle,  for  Eleanor  Barnes. 

Mathbw.  J.— The  transaction  appears  to  have  been  a 

fair  and  honest  one»  bnt,  even  if  we  give  a  liberal  oon- 

Btmction  to  the  Bills  of  Sale  Act  (1878)  Amendment 

Jict,    1882,  the  bill  must  be  set  aside*  on  the  ground 

ifthat  it  does  not  set  out  the  terms  agreed  to  by  the 

-parties  and  is  not  in  accordance  with  the  form  in  the 

ached  ale  to  that  Act.    The  bill  also  recites  a  former  bill 

of  sale,  and,  although  we  might  have  hesitated  to  set  it 

aside  on  that  ground  alone,  we  cannot  overlook  the  fact 

that  it  cdso  refers  to  a  previous  indenture,  and  that  the 

grantor   of   the  bill  will  "perform  the  covenants  and 

stipul&tlons  contained  in  the  said  recited  Indenture." 

Ko  one  reading  the  bill  could  know  what  those  covenants 

and  stipnlations  were. 

A.  Ifc  Smith,  J.,  concurred. 
Judgment  for  exeeuiion]cred'lhr8. 
Solicitor  for  execution  creditors,||i!faf ^ZZt\ 
Solicitors  for  Eleanor  Barnes,  8oh,  TumeVf  A  Co, 


|Qou0e  of  1LotO0. 


From  C.A.  (England). 


Dec.  16, 17,  18. 


Attobstet-Genebal  v.  Hobnxs.  (a.) 

Markti — "  In  sive  Juxta" — Eximeion  of  market  righit. 

King  CharUe  11.  granted  market  rights  "in  sive 
]uxta'*  8pitile»$quare  to  P.,  hie  heire  and  asaigne.  B, 
and  hie  euceeaeore  in  title  laid  out  the  square  as  a  market 
with  four  internal  streets.  The  adjoining  land^  as  to 
the  ownership  of  whxoh  no  evidence  was  forthcoming, 
was  also  laid  out  in  four  eceternaH  streets  over  which  the 
owners  of  the  market  exercised,  from  time  of  living 
memory f  market  rights. 

Held,  that  the  market  righU  **  in  sive  Juxta  "  SpiUle- 
square  eoetended  over  the  four  external  streets^  arid  that 
it  must  he  inferred  that  those  streets  were  dedicated  to 
the  public  subject  to  the  market  rights. 

Semble,  that  the  grant  of  market  rights  "in  sive 
juxta"  a  certain  place  would  extend  to  a  reasonable 
distance  beyond  the  place  the  subject  of  the  grant. 

Judgment  of  the  Court  of  Appeal  {reported  33  W.  B. 
93, 14  Q.  B.  D.  245),  affirmed. 

Appeal  from  a  decision  of  the  Court  of  Appeal, 
reported  33  W«  R.  93,  14  Q.  B.  D.  245,  reversing  an 
Older  of  Stephen,  J. 

King  Charles  II.,  by  letters  patent,  dated  the  29th  of 
Julj,  1688,  granted  to  one  Balch,  his  heirs  and  asslgni, 
the  right  to  hold  a  market  in  every  week  **in  sive  juxta 
quodam  hco  vocato  le  Spittle-square." 

Balch,  or  bis  successors  la  title,  laid  out  ''Spittle- 
square"  as  a  market-place  with  four  internal  streets. 
The  land  immediately  surrounding  "  Spittle-equare " 
was  aliio  laid  out  in  four  external  streets,  but  it  did 
not  appear  in  whom  the  property  in  this  surrounding 
land  was. 

Both  the  internal  and  external  streets  came  under 
the  operation  of  the  Paving  Acts,  and  by  18  Sc  19  Vict, 
c.  120,  SB.  90, 91,  the  powers  of  the  commissioners  under 
tbe  Acta  were  vested  in  the  Whitechapel  District  Board. 
Tlie  respondent  was  lessee  of  the  marker,  holding 
under  Belch's  successors  in  title. 

(a.)  Beported  by  Hon.  John  db  Grbt,  Barrister- at- Law. 


Stephen,  J.,  granted  an  iojunotion  restraining  the 
respondent  from  exercising  market  rights  over  the  four 
external  streets,  and  also  over  the  four  internal  streets. 

This  decision  was  reversed  by  the  Court  of  Appeal 
(Brett,  M.B.,  and  Cotton  and  lindleyi  L.JJ.). 

The  Attomey-Qeneral  appealed. 

Finlay,  Q.C.,  and  F.  E.  CoU  [Oore  with  them),  for 
the  appellant. — It  was  not  intended  to  give  the  respond- 
ent a  right  of  market  over  an  unlimited  area.  The 
words  **in  sive  juxta**  were  inserted  *' ex  majore 
cauteld  "  to  avoid  risk  of  misdescription,  Tbe  Crown 
cannot  grant  a  market  in  a  highway  without  the  consent 
of  the  owner  of  the  soil,  which  is  not  proved  to  have 
been  obtained  in  this  Instance. 

They  also  cited  Mayor  of  Manchester  v.  Lyons,  22 
Ch.  D.  237,  31  W.  R.  Dig.  119 ;  Dovaston  v.  Payne,  2 
Sm.  Lead.  Cae.,  8th  ed.,  142  ;  Beg,  v.  Pratt,  2  W.  B, 
372,  4  E.  ft  B.  860  ;  Beg.  v.  Nickless,  8  C.  ft  P.  757  ; 
Movant  v.  Chamberlain,  6  H.  ft  N.  541, 10  W.  B.  C.  L, 
Dig.  40. 

LitOer,  Q.O.,  Crossley,  Q.O.,  and  J.  M.  aolomon,tot 
the  respondent,  were  not  heard. 

Dec.  18. — Earl  of  Sblbobnb,  C— Your  lordships  would 
have  desired  to  hear  the  counsel  for  the  respondent  if  it 
bad  appeared  to  you  that  it  was  necessary,  upon  the 
issue  between  the  parties  in  this  oause,  to  determine  any 
question,  either  of  the  precise  position  ol  the  right  of 
property  in  any  part  of  these  streets,  or  as  to  the  par- 
ticular limitations  or  distinctions  as  to  the  place  within 
the  streets  affecting  the  manner  in  which  the  market 
rights  may  be  exercised.  But  in  the  view  which  I  take 
of  the  issues  upon  which  these  parties  come  into  court, 
those  are  questions  which  have  not  to  be  determined  in 
this  cause,  and  as  to  which  it  was  not  necessary  that 
evidence  on  the  part  of  the  respondent  shonld  be  given 
more  distinct  than  the  certainly  vague  and  meagre 
evidence  which  alone  under  the  circumstances  of  the 
trial  he  actually  gave. 

Now  what  is  it  that  the  appellant  comes  into  oourt 
undertaking  to  prove  P  This  and  nothing  but  this.  In 
his  statement  of  claim  he  plainly  takes  his  stand  npon 
the  rights  vested  in  the  Whitechapel  District  Board  in 
respect  of  publio  streets  by  certain  Acts  of  Parliament 
which  he  sets  out  in  the  outset  of  his  case ;  and,  having 
so  shown  by  what  title  and  for  what  purposes  be  seeks 
the  interposition  of  the  court,  be  statM  his  case  as 
against  the  defendant.  He  says,  in  the  5th  paragraph : 
"  The  defendant  claims  to  be  the  lessee  of  theSpitalflelds 
Market "  and  so  on.  In  the  6th  paragraph  he  statee 
what  he  alleges  to  bo  "  the  limits  of  the  said  market " 
which  are  in  substance  exclusive  of  any  parts  of  the 
streets,  and  he  not  only  excludes  them  by  a  description 
of  what  are  the  limits  of  the  market  but  he  does  so  in 
express  words :  "In  particular  the  said  market  does  not 
include  the  said  streets''  (mentioning  the  internal 
streets,  as  they  have  been  called,  and  the  external  streets 
surrounding  the  market  buildingSi  by  their  names)  "  or 
any  of  such  streets  or  any  other  street  more  distant  than 
the  above  froni  the  central  buildings.  Any  user  of  such 
streets  or  of  any  such  streets  by  the  lessee  of  the  said 
^  market  or  his  licensees  inconsistent  with  the  provisions  '* 
I  of  what  I  may  call  the  Commissioners*  Acts  "  is  a  wrong, 
ful  user  and  in  fact  a  public  nuisance."  Then  in  the 
8th  paragraph  he  says :  "  AU  the  streets  particularly 
mentioned  in  the  last  paragraph  are  and  alweys  have 
been  public  streets,  and  are  not  subject  to  any  right  of 
user  as  a  market.''  Your  lordships  will  observe  that  in 
those  passages  the  point  taken  is  that  tbe  streets  are 
wholly  excluded  from  all  market  rights  whatsoever,  no 
distinction  is  suggested  between  one  part  of  the  street 
and  the  other  ,tbat  which  is  to  be  proved  is  that  the 
market  does  uot  extend  at  all  into  any  ot  those  streets. 
Then  the  statement  of  daim  goes  ou  to  e»7)  ^^  ^^^  ^^h 
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paragMplit  ^thkt  the  deffendftnt,  tiho6  he  becHitae  ttieh 
lessee  as  afot^said,  has  eildeaTonred  to  extend  the  Area  of 
the  said  ttarket  bj  eihiroachiog  nntih  the  puhlto  stM^til  ^ 
in  a  tray  wbiteh  is  a  pabllo  ilQlSanM.  Aiid  the  10th 
paragraph  Sajrs  that  he  *^  ha^  of  late  fiktB^  petsohally 
and  by  his  agents,  oansed,  permitted,  and  siiilered,  ahd 
given  leave  and  lieanse^  and  it  is  now  his  constant  piaetice 
to  oaase,  permit,  and  suffer,  and  slve  leave  andlioense,  to 
various  persons  to  set,  place,  ana  expose  to  sale  varions 
marketable  articles  and  things"  *'on  certain  of  the  said 
roads  or  streets  " ;  and  he  names  them  again,  making  no 
distinction  as  to  the  place,  *'  and  has  claimed  and  en- 
forced payment  of  tolls,  fees,  and  rents  from  the  persons 
so  doiug.  Paragraph  11  says  "that  he  has  in  like 
manner,"  equally  without  distinction  as  to  the  particular 
parts  of  the  streets  in  which  he  has  done  it,  **  given 
leave  and  license  to  various  persons  to  set  or  place  blocks, 
forms,  stools,  benches,  and  stalls,  in  or  upon  snoh 
streets,  and  also  to  draw  up,  and  leave  on  the  said 
roads  and  streets,  and  the  pavements  thereto  belonging, 
carts,  waggons,  drays,  wheelbarrows,"  and  so  on. 

Those  are  the  iJlegations  of  fact  upon  whieh  the 
prayer  for  an  injunction  against  a  nuisance  by  doing 
•those  things  is  founded.  There  is  no  allegation  as  to 
any  excess  of  market  rights  by  particular  acts  in  par- 
ticular portions  of  these  streets,  if  there  are  any  market 
rights  in  those  streets  at  all. 

The  defendant,  in  his  statement  of  defence,  says  **  that 
the  market  estate  of  whieh  he  is  the  lessee  extends,  not 
only  over  the  area  mentioned  in  the  statement  of  clttim, 
but  also  over  halt  of  the  surttiUdding  external  streets.  He 
says  thut  he  hes  granted  licebses  of  the  kind  mentioned 
and  taken  tolls  in  respect  of  them ;  but  that  so  far  as  the 
standing  of  carriages  and  the  licenses  of  them  are  con- 
cerned (to  which  he  does  not  limit  his  right  by  any 
means)  he  has  done  it  ouly  within  what  he  describes  as 
the  limits  of  the  market  estate,  including  one-half  of 
these  different  externill  streets  and  the  whole  of  the 
internal  streets.  That  right  he  only  daims  within  the 
limits  of  the  estate.  But  the  precincts  of  the  market, 
according  to  him,  extend  further.  So  far  as  relates 
to  the  reoelpt  of  tolls  for  the  use  of  the  market  they 
extend,  according  to  his  view,  certainly  over  the  whole 
of  those  streets,  and  possibly  even  further.  However 
far  they  may  be  extended  consistently  with  his  right,  he 
claims  that  right,  and  he  says  that  he  has  exerdsed  it,  be- 
cause in  the  12th  paragraph  of  the  defence,  which  was 
referred  to  by  Mlf.  Oolt,  he  says  '*  that  he  has  demanded 
and  received,  and  if  necessary,  by  lawful  means,  but  not 
otherwise,  enforced  tolls  and  rents  from  all  persons 
selling  marketable  articles  within  the  market  estate" 
(that  is  as  he  defines  it),  "and  has  also  on  some 
occasions  received  tolls  and  rents  or  payments  in  the 
nature  of  tolls  or  rents  from  persons  selling  marketable 
articles  in  the  immediate  proximity  of  the  market 
estate  and  within  the  precincts  of  the  market."  In  other 
words,  his  claim  is  to  exercise  his  market  rights,  some 
of  them  within  the  precincts  of  the  market  estate,  which 
he  says  extend  over  half  of  these  external  streets  and 
over  the  whole  of  the  internal  streets,  and  as  to  others 
beyond  the  limits  of  the  market  estate,  and  I  will  for 
the  present  purpose  assume,  consistently,  I  think,  with 
the  pleadings  on  both  sides,  at  all  events  over  any  part 
of  those  four  external  streets. 

That  being  the  state  of  the  pleading,  and  the  issue 
taken  thereupon,  the  question  is  first,  What  is  the 
position  of  the  burden  of  proof  P  Now  the  original 
burden  of  proof  lying  upon  the  plaintiff,  the  Attorney- 
General,  is  simple  enough.  He  stands  upon  his  Acts  of 
Parliament  and  he  says  that  those  acts  which  have  been 
committed,  unless  Justified,  are  nuisances.  But  they 
are  Justified  if  it  is  shown  that  the  market  privileges  do 
extend  into  these  streets.  That  being  the  allegation,  I 
will  assume  that  evidence  is  given  to  show  that.  The 
defenoe  is  that,  as  to  certain  market  righte  and  privi- 


leges, the  defendant  exerdlsee  tbeni,  trnfl  us 
theni,  bnly  within  definite  lihiitB,  Indladfiig 
streets  which  he  says  belohg  to  the  inatM 
that,  with  regard  to  others,  he  elaiai  thesi 
area.    It  evidenoe  is  given  in  support  of  that 
showing  that  within  these  streets  mariost 
been  exercised,  but  evidenoe  not  dlreoted  to 
ing  with  aoouraoy  the  precise  part  of  essh 
which  the  particular  exerdse  of  themaritst; ' 
of  by  each  witness  took  plaoe,  that  is  evl^ 
goes  against  the  general  ease  made  by  the 
quite  sufficiently  *,  and  if  it  does  not  enaUs  the 
say  distinctly  from  that  evidenoe  that  the  ~ 
exercised  those  rights  within  this  or  that  psil 
or  that  street,  and  if  it  was  meant  after  tliit 
or  after  that  pleading  to  say,  '*  You  have  goos 
your  own  claim,  you  have  done  apeoific  sets  is 
your  claim ;  you  have  authorized  carts  and 
stand  beyond  those  parts  of  the  streets  whidi 
to  be  the  market  estate  "—if  that  were  thought 
in  aid  of  the  case  of  the  Attomey-Gteneial- 
was  for  him  and  not  for  the  defendant  (the 
to  enter  into  those  distinctions  ;  and,  there  bsi 
no  attempt  on  the  part  of  the  Attomej- 
that  there  has  been  such  an  excess,  I  think 
ships  ought  not  to  infer  that  there  has  been 
excess.    Therefore,  you  must  treat  the  case  t 
lug  upon  the  broad    issue,    which  is  the 
submitted  to  your    consideration— vis.,   wl 
market  rights  extend  to  all  thee^  streets  or  not 

Upon    that    subject  I  think    that  the 
meagre.    Why  is  it  meagre  P    Three  or  four 
were  called  by  the  Attorney- General  (two  I  ' 
salesmen),  and  one  of  them,  as  far  as  his  e?Ii 
distinctly  proved  that  In  Oomaietaial-tlNet, 
acquired  that  name,  when  it  was  Bed  lien- 
was  a  user  by  the  then  market  owners  in 
with  the  clsim  as  stated  by  themselves^  tiist 
side  of  the  street  whieh  ihej  sat  is  Wtlhia  ' 
estate  they  did  give  licenses  to  his  knoWlsM^i 
standing  of  oarts  fot  market    purpoees,  lu  j 
payment  for  doing  so.    That  is  part  of  thA  I 
Qeneral's  oWn  evidence,  he  calling  very  Utttl 
indeed  bearing  upon  this  patt  of  the  case. 

Then  three  or  four  old  men  are  called  on 
the  defendant,  and  their  evidence,  taken 
and  not  Very  strong  as  to  the  facts  which 
or  the  particular  places  where  they  have 
they  have.    But  I  think  the  fair  oonstraetias 
they  do  say  is  consistent  ( to  say  the  very  lesity^ 
manner  in  which  the  right  is  daim^  by  the    ' 
That  evidence  having  been  given  and  there 
some  evidence  most  distinctly  of  the  user  of 
rights  as  long  as  they  remember  in  these 
some  evidence  also  of  the  particular  piece  tai^ 
user  in  conformity  with  the  allegation  of  the  ' 
—although  if  that  were  all  the  evidsaoe  ^ 
defendant  had  to  tender  it  might  have  seemed  tot' 
to  found  conclusions  upon,  yet  tiie  leanied  ji4*| 
the  ease  and  says :  *'  I  will  assume  that  yoslisf»r 
number  of  old  witnesses  who  will  cone  for*' 
give  the  same  kind  of  evidence,"  in  other  foi* 
those  partienlar  parts  of  the  evidence  whiot  li 
show  user  of  these  streets  or  parts  of  then  for 
purposes  might  have  been  multiplied  to  snj  vit 
credited.    Then  the  Oonrt  of  Appeal  spP^f  j^ 
thought  that  we  must  treat  the  esse  not  si  btr" 
actual  evidence  only  within  its  nesgie  l^ 
proceeding  upon  the  admitted  basis— that  ia«* 
as  that  going  as  far  as  any  parts  of  thst  efid<M»< 
to  prove  the  eararoise  of  market  rights  in  |^' 
might  have  been  multipUed  ad  2*^*1^*7^ 
would  have  been  no  answer.    If  thst  fo  lo  ^  ^ 
the  Court  of  Appeal  in  thinking  thst  ttii 
user  extending  as  far  baek  as  Uvliig  taaW 
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Aj  inoomistent  with  the  case  made  by  the  i&for- 
k  that  the  market  rights  do  not  extend  over  any 
\  of  tboae  streets.  If  the  market  rights  do  extend 
ions  of  these  streets,  then  I  fail  to  find  in  any 
i  vblch  has  been  given  anything  ^hich  shows 
jsnbeibg  exercised  in  a  manner  which,  oon- 
r  irifch  their  existence,  is  a  pnblio  nnisance  or 
»fD  those  Acts  of  Parliament  which  are  referred 
lOstefore,  in  the  resnlt,  I  shonld  say  that  there 
'b  doubt  that  the  Information  has  been  properly 

lii  said  that  upon  the  facts  which  are  known, 

dhig  the  Qser  within  living  memory  of  the 

1 1  have  mentioned,  proved  by  any  number  of 

itiU  that  is  not  enough,  because  these  are 

I  and  there  is  a  competing  right  between  the 

\  the  market  owner  and  the  burden  of  proof  is 

» inarket  owner.    I  agree  that  the  burden  is  on 

i  the  question  is  whether  with  this  evidence  of 

ttpled  with  *'  the  commencement  of  proof  "  (if  I 

an  expression  translated  from  the  French 

I  which  is  founded  in  the  documents,  the  defen- 

iBot  quite  stt£Bciently  established  the  existence 

ifct  to  do  the  things  which  within  living  memory 

lly  been  done.    Now  it  seems  to  me  that 

\  be  more  cogent  than  this,  that  he  produces 

kereating  this   market  in  the  year  1682,  which, 

of  the  limited  area  to  which  the  appellant 

^confine  the  market  rights,  distinctly  authorizes 

"  :  of  a  market  •*  in  aive  juxta  "  that  area.    To 

|lMm8  perfectly  clear,  whether  you  look  at  the 

*  in  itvejnxta  "  or  at  their  English  equiva- 

or  near,"  that  the  charter  contemplates  the 

I  of  the  market,  if  the  owner  of  the  matk«t 

loold  so  think  fit  and  should  have  the  means  of 

ft  beyond  the  particular  area  into  the  area  which 

U.    <*  Juxta  *•  will  at  least  include  all  the 

streets  which  are  now  in  question.    As  to 

I  streets  I  shall  say  no  more— they  are  in  the 

lllite  itself  and  both  courts  are  agreed  as  to 

IWI  "yiiajfo,"  as  was  admitted  by  Mr.   Finlay 

V  to  a  question  put  to  him,  cannot  have  any 

•18  without  at  all  events  including  those  four 

iitreets.    Therefore  it  is  plain  that  the  charter, 

Iteharter  can,  authorizes  and  contemplates  the 

pi  a  tnarket  In  these  external  streets  ;  and  when 

I  external  streets  it  will  of  course  be  remem- 

t  the  streets  did  not  exist  at.  the  time,  but  the 

I  which  they  have  been  laid  out  did.    Then  it 

[^t»Mnably    probable     that    what     the    charter 

',  the  grantee  of  the  market  rights  would  desire 

had  the  power  of  doing  if  he  ?ould  acquire 

If  it  being  plainly  contemplated  that  the  market, 

■pered,  might  require  more  space  than  Would 

»ft»  convenient   buildings  were  erected  upon 

net  area,  which  buildings  themselves  might  be 

'w  market   purposes  and  partly  perhaps    for 

«!f  *   '^^  presumption  certainly  is  that  that  being 

P*  ynder  the  charter  subject  to  any  rights  of 

^pleto  prevent  his  exercising  it  where  Ihe  land 

Bto  them,  he  would,  in  carrying  into  effect  the 

l«Bdea^OTir  to  utilize  the  permission  to  hold  the 

\  jttarfa"  as  well  as  the  permission  to  hold  it 

fce  lite. 

PikUsaid,  and  said  truly,  "  80  far  as  the  evidence 
iVwow  nothing  about  the  title  at  that  time  to 
^on  which  these  streets  were  afterwards  made." 
life  I*  ^*^  know  is  this,  that  the  original  owner 
•Wket  area  however  defined,  say  of  the  more 
\^^  *'^^  %hich  is  included  in  the  lea^e  of 
■kfci°*k^  ftdjoining  property,  the  devolution  of 
^tkk  i  *  net  in  any  way  whatever  shown,  and 
lijff  J*J«Wng  property  not  only  may  have  iil- 
I M  ^  ^  ^  Reasonable  probability  did  inelude,  the 
^^  •Qhounding  streets.    It  was  not  Intehded 


#hen  the  lease  cf  1672  was  granted  that  buildings 
should  be  erected  upon  the  land,  or  at  all  events  not  by 
the  lessee  Balch  ;  but  at  the  time  when  this  grant  was 
made  it  evidently  was  contemplated  between  the  parties 
that  it  Would  be  for  the  interest  at  all  events  of  those 
Who  were  interested  in  the  land  included  In  the  lease 
that  there  should  be  buildings  and  a  market,  for  they 
go  to  the  Court  of  Chancery  and  obtain  a  decree  getting 
rid  of  the  impediments  which  the  terms  of  the  lease  had 
created.  At  that  time  it  appears  that  the  lessee  bad 
bought  up  certain  aliquot  parts  of  the  reversion  to  the 
rights  in  fee,  so  far  at  all  events  as  relates  to  the  land 
included  in  the  lease :  and  what  was  the  state  of  the 
title  of  any  land  outside  is  in  no  way  whatever  shown. 

But  when  we  come  a  few  years  later  to  the  year 
1693,  we  find,  by  a  recital  in  a  deed  which  was  then  made, 
that  the  buildings  and  the  market  house  had  then  been 
erected.  It  recites : — "  And  whereas  divers  messuages, 
houses,  and  buildings,  and  a  markett  house,  and  divers 
shopps,  stalls,  and  edifices  have  lately  bin  erected  and 
built  and  are  now  standing  and  being  in  and  upon  the 
said  ground  and  heridltaments  so  leased  to  the  said  John 
Balch  and  Henry  Allen  as  aforesaid.'*  Looking  to  the 
manner  in  which,  according  to  the  evidence,  the  ground 
there  referred  to  is  now  occupied  with  a  central  market 
with  buildings  all  round  and  intersected  by  thd  four 
internal  streets,  I  think  it  highly  probable — certainly  it 
is  quite  consistent  with  probability  and  with  any  reason- 
able inference  from  the  evidence — that  the  buildings 
which  had  been  erected  in  1693  were  erected  upon  the 
place  on  which  the  buildings  on  the  same  area  now 
stand,  even  if  they  are  not  absolutely  the  same  build- 
ings, which,  I  think,  they  very  likely  may  be.  If  that 
is  so,  then  the  next  question  is.  What  was  the  state  of  the 
surrounding  ground  f  We  have  no  evidence  to  show  at 
what  precise  time  either  the  four  internal  streets  were  made 
or  the  four  external  streets.  It  is  a  reasonable  inference, 
I  think,  that  when  the  ground  was  laid  out  for  building 
the  adjoining  streets  and  the  intersecting  streets  were 
laid  out  at  the  same  time,  or  about  the  same  time,  and 
as  part  of  the  same  plan  ;  and  inasmuch  as  the  owners 
of  the  ground  outside  for  anything  that  appears,  might 
be  iu  one  and  the  same  interest  with  the  owners  of  the 
ground  inside,  so  far  as  related  to  the  point  of  utilizing 
the  general  building  site  and  utilizing  this  market  griht, 
I  think  it  is  consistent  with  the  principles  on  which 
presumptions  from  usage  are  made  to  suppose  itat  the 
btroets  were  made  and  dedicated  in  connection  with,  and 
for  the  purposes  of,  the  market  with  a  view  to  utilise  the 
grant  to  its  full  extent  and  to  the  whole  of  its  terms, 
and  that  the  land  upon  which  the  streets  were  laid  out 
had  already,  by  the  common  consent  of  all  whose  con- 
sent was  necessary,  been  intended  to  be  used,  at  all 
events  to  the  extent  of  the  immediate  circle  of  these  four 
streets,  for  market  purposes.  This  is  not  only  consistent 
with  the  principles  upon  which  presumptions  from  usage 
are  made,  but,  in  my  judgment,  it  is  so  consistent  with 
the  intrinsic  probabilities  of  the  case  and,  so  far  as  I  can 
judge,  consistent  with  the  sur^munding  circumstances  of 
the  case,  that,  if  I  had  as  a  juryman  to  draw  an  inferenc3 
of  actual  fact  and  not  merely  of  legal  presumption  upon 
legal  principles,  I  should  presume  it  to  be  the  case  that 
these  streets  were  laid  out  in  connection  with  these 
buildings  and  with  this  market  with  a  view  to  th3 
existence  of  such  a  market  as  the  charter  contemplated, 
which  is  a  market  "juxta"  as  well  as  "  in*'  that  site. 
Nobody  comes  forward  claiming  a  private  right  of 
property  in  the  soil  of  any  of  these  roads  inconsistent 
with  their  use  for  market  purposes.  Kobody  knows 
who  now  has  that  right  of  property  or  who  hhd  ifc  then, 
and  it  is  perfectly  consistent  with  all  which  appears  that 
it  might  have  been  acquired  by  the  owher  bf  these 
market  rights.  It  is  perfectly  consistent  that  it  it  was  not 
so  acquired  it  was  in  the  hands  of  persons  whose  ihtdiresc 
and  wish  it  was  to  promote  the  development  of  the 
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market.  It  is  perfectly  consietent  that  an  agreement 
migbt  baye  been  made  witb  tbe  market  owner  tbat  tbe 
roads  fibould  be  made  and  laid  out  and  dedicated  at  their 
common  expense,  and  witb  tbe  understanding  tbat, 
from  tbe  beginning,  tbe  market  estate  was  to  be  deemed 
to  extend  <id  medium  JUum^  and  tbat  the  market  was 
to  be  held  as  it  has  been. 

Tbat  being  tbe  origin  of  the  title  to  the  market,  and 
that  being  tbe  history  of  the  acts  which  we  can  trace 
done  in  connection  with  the  history  of  tbe  market 
before  tbe  roads  were  dedicated  and  any  public  right  in 
them  existed,  and  the  later  eyidence,  as  far  back  as 
memory  goes,  proving  the  use  of  these  streets  for 
market  purposes,  connecting  the  one  with  the  other  it 
appears  to  me  to  be  an  irresistible  conclusion  tbat  what 
has  been  done  has  been  done  of  right,  and  consequently 
that  this  information  has  been  properly  dismissed.  I 
therefore  move  your  lordships  to  dismiss  the  appeal,  with 
costs. 

LobpBlackbubk. — ^I  am  of  the  same  opinion.  I  think 
it  as  well  to  say  that  I  do  not  conceire  that  this  House 
is  deciding  anything  more  than  that  this  informationi  as 
it  stands,  is  properly  dismissed.  There  is  really  a  great 
deal  tbat  is  conjectural  one  way  or  another,  which  I  do 
not  think  it  is  yery  satisfactory  to  act  upon  as  to  what  was 
or  was  not  the  fact.  We  must  endeavour  to  see  from 
the  eyidence  what  the  fact  was,  as  bearing  upon  the 
actual  question  which  has  been  raised.  The  Spital 
Fields  were,  as  I  take  it,  in  the  latter  part  of  the  reign 
of  Charles  II.  and  in  the  reign  of  James  IL,  really  what 
the  name  implies,  that  is  to  say,  open  fields.  Who  were 
the  owners  of  them  I  do  not  know.  How  far  there  had 
been  any  population  growing  up  upon  them  I  do  not 
know.  But  it  does  appear  that  in  1648  there  was  a 
lease  made  for  eighty  years  of  a  portion  of  the  ground, 
to  a  person  of  the  name  of  Baloh.  It  appears  from  the 
Ohancery  suit  that  this  Balch  was  the  lessee  of  a  portion 
of  the  ground  which  he  seems  to  have  called  **  Spittle- 
square"  ;  he  held  it  subject  to  a  covenant  not  to  build 
upon  it.  He  bought  the  greater  part  of  the  reversion  of 
this  piece  of  land  of  which  be  had  an  eighty  years'  lease ; 
and  when  that  was  the  state  of  things  he  obtained  the 
first  grant  from  Oharles  II.  to  hold  a  market "  in  or  near 
Spittle-square." 

Now  the  first  question  is.  What  is  the  meaning  of 
that  ?  Balch  certainly  not  being  the  freeholder  of  the 
whole  of  the  land  but  having  a  portion  of  the  free- 
hold and  having  this  lease,  what  U  the  effect  of  this 
grant?  If  I  thought,  as  Stephen,  J.,  seems  to  have 
thought,  that  it  was  essential  to  make  a  grant  of  a 
market  good  that  it  should  be  granted  to  a  person  who 
had  actually  got  the  freehold,  the  fee  simple  in  the  land, 
or  even  has  got  an  interest  in  the  land,  it  would  have 
been  another  matter ;  but  I  am  not  aware  of  anything 
of  the  sort.  A  franchise  is  granted  which  gives  to  the 
person  to  whom  it  is  granted  the  right  to  excercise  it  if 
he  can,  and  it  also  gives  him  the  right,  if  he  has  done 
nothing  to  forfeit  it,  to  binder  other  people  from  inter- 
fering with  this  franchise.  Well,  be  gets  that  right  of 
market  which  has  been  granted  to  him  and  his  heirs  and 
assigns ;  it  is  not  attached  to  any  particular  man  personally. 
He  cannot  utilise  that  grant  unless  he  can  get  upon  the 
land  in  some  way  to  do  it,  but  he  may  do  tbat  in  any 
way  he  can.  If,  a  person  having  got  a  grant  of  market, 
the  owner  of  tbe  land  says :  ''  I  will  not  give  you  tbe 
fee  simple  of  the  land,  I  will  not  part  with  it  to  you, 
but  I  am  perfectly  willing  that  you  shall  exercise  your 
market  rights  upon  my  land  and  I  will  let  it  to  yon  for 
tbat  purpose,"  I  know  of  no  principles  of  law  and  I 
know  of  no  authority  to  say  that  he  may  not  do  so,  and 
that  the  market  franchise  would  not,  in  that  case,  be 
exercised  well  enough  as  long  as  that  state  of  things 
continues. 
Again,  you  cannot  practically  hold  a  market,  yon 


certainly  cannot  exercise  your  rights  of  marked  J 
people  have  acme  means  of  access  to  come  than.  \ 
not  follow  at  all  from  tbat  that  their 
access  to  oome  to  the  market  are  to  be  pablie  \ 
have  no  doubt  that  a  market  might  eidtt,  end] 
very  little  doubt  that  it  sometimes  did  exist,  iiT 
right  having  been  granted  to  a  person  to  hold  s« 
the  lord  of  tbe  market  said  to  the  pablie:—" 
particular  days  when  the  market  is  held  I  wQi  1 
walk  over  my  land,  but  on  the  days  when  the  i 
market  is  not  exercised  I  will  lock  up  the  ( 
not  let  you  in :  there  is  no  reason  why  I  shosld  1 
in."  Still  it  is  yery  convenient  where  there  ii  a  i 
to  have  public  rights  of  way  to  that  marint 

That  being  so,  Baloh  having  got  this  right  of  fi 
of  market  expected  no  doubt  to  carry  it  oot;| 
few  months  afterwards  he  unexpectedly  died,  f 
one  infant,  a  little  girl,  about  four  years  old  i 
time.  He  seems  also  to  have  left  his  widow  I 
tail.  He  had  not  expected  to  die  whilst  these  i 
'were  in  an  incomplete  state,  and  then  there  waie 
difficulty  in  working  them  out.  The  parties 
tbe  Court  of  Chancery  and  made  suffietent  i 
show  the  state  of  things,  and  they  got  a  decree  i 
that  it  was  for  the  interest  of  everbody  that  tbe| 
should  not  be  hampered  by  the  covenant  not  f 
upon  this  ground,  but  should  be  released  from  t' 
ant.  What  was  the  sUte  of  things  after  that  I  i 
know ;  but  it  is  evident  from  the  charter  of  Jei 
the  estate  of  Balch  had  oome  to  tbe  person  who  \ 
grantee  under  the  second  charter,  George  ~ 
should  conjecture,  if  I  might  make  a  gaesi,  I 
little  girl  had  died  an  infant.  But  that  being  m\ 
tbe  natural  and  sensible  tning  would  be  that  f 
were  going  to  start  the  market  would  do  what  i 
convenient.  They  would  put  the  market  in  tbij 
described  and  would  tako  as  much  proper^  i 
as  they  thought  was  necessary  or  conveaieat  i 
purpose  as  being  near  the  place,  if  they  oonld  i 
that  property,  and  upon  tbat  they  would  P 
exercise  their  market  rights  *'  in  or  near.'* 

I  do  not  quite  agree  with  what  the  Uaittfjj 
Bolls  seems  to  intimate,  that  where  there  sre  i  "^ 
as  these— viz.,  that  you  are  to  have  your  market  ij 
or  near  *'  a  place — ^inasmuch  as  the  market  mi|fj 
in  magnitude  you  can  go  on  extending  joi 
continuously.    I  do  not  say  tbat  that  may  i 
but  I  do  say  that  I  am  not  aware  of  any 
that  effect.    It  seems  a  strange  thing  to  say  i 
case  of  Covent  Garden  Market,  the  right  of  thel 
Bedford  to  hold  the  market  might  extend 
into  the  Strand,  and  even  into  Piccadilly,  by  sae 
increase  of  the  market.     Certainly  I  am  not  ( 
say  that  that  is  so.     But  when  the  market  ovBtfi| 
started  the  market  and  had  begun  to  bold  it  (« 
they  did  so)  in  the  place  which  was  dedieated  tej 
market,  and  in  tbe  streets  and   ways  which  vr 
yet  dedicated  to  tbe  public,  but  which  were  laid  c 
which  are  now  called  North-street,  Soath-stiee^  I 
street,  and  West-street,  and  upon  a  portion  of  tiieii 
surrounding  them,  I  say,  assuming  that  tobe  tkil 
and  tbat  they  bad  begun  to  hold  a  market  in  tkoie| 
of  the  land,  if  the  owner  in  fee  simple,  whoenrltj 
(whether  the  owner  of  tbe  market  waaorwaiYttjc" 
an  owner  of  the  fee  simple  of  the  surroonduif  1 
makes  a  bargain  and  says :     *<  We  will  dedieita  fl 
lands  ;  you  the  lord  of    the  market  have  got  s  i 
to  do  this  upon  this  portion  of  the  land,  bat  ft  ^ 
join  now  in  dedicating  tbat  portion  of  thelaadt** 
public  way  from  this  time  for  tbe  fatnre,"  tb^ 
perfect  right  to  do  so,  but  subject  to  the  right  vbkU 
lord  of  the  market  had  already  acquired  ('""'^ 
had  done  so)  to  use  it  for  a  market,  partJeeltfffJ 
right  of  stallage,  the  right  to  charge  a  peiion  for  t^. 
a  stall.    If  they  did  create  a  right  of  way,  I  do  >**1 
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I  oonld  create  a  right  of  way  whioh  woald  take 
It  which  the  owner  of' the  market  right  had 
•egoired,  bat  I  do  not  see  why  they  ahonld 
feB  a  right  of  way  subject  to  that. 
n  the  noble  and  learned  earl  has  pointed  oat 
the  gaestion  upon  whioh  issue  is  Joined  on  this 
In  is  really  this:  The  assertion  upon  the 
p^Osneral's  part  is  that  Horner,  the  defendant, 
iidnp  all  the  streets  round,  prinoipally  in  this 
I  ke  has  licensed  and  caused  persons  to  oome 

I  s&d  waggons  on  the  public  highways^  and 

lem  where  the  publio  had  a  right  of  way,  and 
ktt  done  this  under  colour  of  doing  it  in  the 
d  his  right  of  market    Tbe  answer  whioh  is 

"I  have  not  done  anything  of  tbe  sort  except 
now  part,  in  those  four  streets,  North-street, 
net,  East^street,  and  West-street,  and  a  small 
cf  the  external  streets.    I  have  done  that  to 

it  but  only  to  the  extent  to  which  I  was 
in  doing  it — ^namely,  these  being  part  of  the 
'htre  made  my  stallage  there."    The  burden 

ly    upon    the    Attorney- (General    to   show 
done  more  than  that.    No  evidence,  what- 

been  called  to  my  attention   to  show  that 
in  any  way  done  anything  to  block  the 

exoept  in  the  particular  parts  whioh  in  his 
he  says  he  had  a  right  to  use  in  that 

i  proof  could  be  given  that  the  market  righ  t 

or  subsequently  to  the  charter  of  Oharles 

k  is  quite  absurd  to  talk  in  the  present  case  of 

imptton  that  there  had  been  a  market  right 

B  immemorial)  extended  to  the  streets  in  ques- 

|ihst  the  rights  of  way  were  subject  to  that 

[htwhichthedefendanthasgot  P  How  could  that 

1  in  any  way  except  by  showing  that  in  modern 

klirback  as  he  could  go,  people  had  acted  as  if  it 

MO  ?  That  is  what  was  sought  to  be  proved.  Tbe 

i  called  some  old  people  to  prove  it ;  they  did 

tit  so  completely  as  I  could  have  wished,  but 

lin  giving  that  evidence.  I  confess  that  I 

•ihy  he  waa  stopped.    Looking  at  the  short* 

•  note  of  the  evidence  I  can  perfectly  under- 

t  it  would  have  been  a  reasonable  request  to 

I  both  sides,  '*  Pray  consider  distinctly  what  you 

|]ROTe  and  confine  yourselves  to  proving  that "  ; 

Ithe  defendant  should  be  stopped  when  he  had 

^  o(  old  men  to  call  to  give  evidence  of  user  I 

dexstand;  I  do  not  know  what  the  ground  for 

|wii.    In  the  result  there  was  nothing  proved 

lis  defendant's  statement,  and  there  was  some 

I  in  favour  of  his  statement,  though  not  so  muxsh 

y  SI  there  might  have  been  if  it  had  not  been 

*  ^ee  with  what  has  been  said  by  the  noble 
^  earl,  that  the  result  is  that  the  appeal  ought 
I  do  not  go  further  than  saying  that 
istlon  was  properly  dismissed. 

i  Waibok.^I  concur,  and  I  have  nothing  to 

^appealed /rem  affirmed,  and  appeal  dismUsed, 

r  for  the  appellant,  il//red  Turner.' 
F  for  the  nepondent,  Edward  BHteteif, 


lunaci. 

June  7. 
In  re  Yickn.  (a.) 
TruBtee  Act,  ^BSO-^Veitlng  order-^New  trustee  in  place 
of  lunatic — Ajppointment   under  power — Reappoint 
ment  by  ecurt. 

Where  one  of  eetferal  trueteee  heeomee  a  lunatic,  and  a 
new  iruitee  has  been  vcUidly  appointed  under  a  power  in 
Mi  place  the  court  will  not  reappoint,  cm  trueteee,  thoee 
who  have  already  heen  validly  appointed. 

In  re  Pearson,  85  W.  R.  853,  5  Ch.  D.  983,  not 
followed. 

Lunacy  petition. 

James  Yicat  by  his>ill  'appointed]  Nelson,  Boblnson, 
and  A.  Vicat  trustees  of  his  real  and  personal  estate,  and 
went  on  to  provide  that  if  the  trastees,  or  any  of  them, 
should  die,  or  become  incapable  to  act,  the  continuing 
trustee  or  trustees  should  appoint  a  new  trustee  or  new 
trustees  in  their  place. 

Nelson  predeceased  tbe  testator,  and  in  1884  A.  Yicat 
became  of  unsound  mind ;  thereupon  Bobinson,  in 
exercise  of  the  power  under  the  will,  by  indentare  of  the 
18th  of  December,  1885,  appointed  two  new  trustees  in 
the  place  of  Nelson  and  A.  Yioat,  and  declared  that  the 
freeholds  should  vest  in  himself  and  the  new  trustees, 
and  the  petition  was  now  presented  by  the  trustees  and 
by  the  persons  beneficially  interested,  and  intituled  both 
in  Lunacy  and  in  the  Obanoery  Division,  praying  that 
the  new  trustees  might  be  reappointed  trustees  of  the 
will ;  that  the  legal  estate  in  certain  mortgaged  property 
on  which  part  of  the  testator's  personal  estate  was  in- 
vested, and  tbe  right  to  sue  for  the  mortgage  money 
might  vest  in  the  three  trustees ;  and  that  the  right  to 
transfer  certain  stocks,  representing  part  of  the  trust 
estate,  might^also  vest  in  the  three  trustees. 

MiUar,  Q,0.,  and  J.  E,  Home,  in  support  of  the 
petition,  referred  to  In  re  Peareon,  25  W.  B.  853,  5 
Ch.  D.  982. 

The  Court  (Cottok  and  Lindlbt,  L.JJ.)  declined  to 
make  an  order  in  the  form  asked  by  the  petition.  It 
was  improper  to  reappoint  as  trastees  persons  validly 
appointed  under  the  power,  and  the  order  to  that  effect 
in  the  case  of  In  re  Peareon  waa  made  per  incuriam. 
The  petition  was  ordered  to  stand  over  to  be  amended, 
and  for  it  to  be  considered  whether  someone  could  not 
be  appointed  (to  concur  in  conveying  in  the  place  of 
A.  Yioat. 

Order  accordingly. 

Solicitors,  FT.  Bobineon  A  Son. 

[Noil.— See  In  re  Dalgle%th*e  Truite,  24  W.  B.  58,  I 
Oh.  D.  46,  on  appeal  25  W.  B.  122, 4  Ch.  D.  143  ] 


CottTt  Of  flpprau 

From  Chan.  Div.  May  19,  13, 14,  27. 

In  re  Klsbisok.  {b,) 

Fradiee-^Coete-^  Solicitor    and   client — Taxation'^ 
Refrtehere-^OoneuliaJtionfeee^Ord.  65,  r.  27  (48). 

A  eolicitor  wae  instructed  by  hie  diente  to  employ  a 
particular  oouneel  in  an  action  in  which  they  were  then 

[a.)  Beported  by  H.  F.  Amtoroz,  Esq.,  Barrister-at- 

Law. 

(6.)  Beported  by  W.  Ivimit  Coox,  Esq.,  Barrister-at« 

Law. 
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engaged.  The  aoUcitor  employed  the  particular  counsel 
and  also  three  otTier  counsel  and  paid  them  reepedively  hy 
way  0/ daily  re/reshere  fees  of  fifty  guineas  ^  thirty -five 
guineeu,  thirty  guineas^  and  twenty-five  guineas.  On  a 
taxation  between  the  aolicitor  and  his  client  the  taxing 
master  refused  to  allow  more  than  the  fees  authorized  hy 
ord,  65,  r,  27  (48),  there  being  no  proof  that  the  clients 
had  sanctioned  the  payment  of  larger  fees. 

Held,  that,  in  the  absence  of  an  express  agreement  to 
the  contrary f  the .  taxing  master  had  no  jurisdiction  to 
allow  fees  for  refreshers  exceeding  the  amounts  fiooed  by 
rule  27  (48). 

Held,  on  the  evidence^  that  tJie  clients  had  directed  the 
solicitor  to  employ  a  particular  counsel  whom  t?iey  knew 
required  special  refresher  fees,  and,  therefore,  they  must 
be  taken  to  have  authorized  him  to  pay  him  reasonable 
refresher  fees^  and  thai  the  matter  must  be  referred  to 
the  taxing  master  to  fix  the  amount, 

fftld,  further,  that,  there  being  no  evidence  of  an 
authority  to  pay  special  fees  to  tJie' other  counsel,  the 
taxing  master  was  right  in  disallowing  t?iem  beyond  the 
amount  authorized  by  rule  27  (48). 

The  taxing  master  also  disallowed  fees  for  consulta^ 
tions  with  counsel  which  had  been  paid  in  excess  of  the 
usual  fees. 

Held,  that  the  court  would  not  interfere  with  the 
discretion  of  the  taxing  master. 

There  is  no  rule  that  the  fees  paid  to  junior  counsel 
shall  bear  a  proportion  fo  the  feen  paid  to  the  leading 
counsel,  where  such  fees  are  special. 

Decision  of  FeareoD,  J.,  varied. 

Appeal  of  0.  HarrisoD,  a  solicitor,  from  a  decision  of 
Pearson,  J.,  refusing  to  order  the  master  to  renew  the 
taxation  of  his  bill  of  costa,  which  had  been  taxed  bj 
him  as  between  solicitor  and  client  at  the  instance  of 
his  former  clients,  the  London  Financial  Association. 

The  proceedings  in  respect  of  which  the  costs  were 
incurred  were  in  an  action  of  the  London  Financial 
Association  ▼.  Kelk  (reported  in  26  Oh.  D.  107).  The 
action  waa  tried  before  Bacon,  Y.C,  and  lasted  twenty- 
nine  daysi  when  it  waa  dismissed,  with  oosta. 

In  that  action  two  Queen's  counsel  and  two  junior 
counsel  were  employed  by  the  appellant  on  behalf  of  the 
respondents,  to  whom  the  appellant  paid  respectively 
daily  refreshers  of  fifty  guineas,  thirty-flve  guinea*, 
thirty  guineas,  and  twenty-five  guinea*. 

On  the  taxation,  the  taxing  master  allowed 
respectively  only  ten  guineas,  ten  guineas,  seven 
guineas,  and  five  guineas,  on  the  ground  that  he  waa 
precluded  by  rule  27  (48)  of  order  65  from  allowing  more, 
it  not  being  proved  that  the  clients  had  sanctioned  the 
payment  of  larger  fees. 

The  taxing  master  also  disallowed  fees  for  consulta- 
tions with  couneel  which  had  been  paid  in  exeeaa  of  the 
usnal  fees.  The  consultations  had  occupied  mnch  more 
than  the  ordinary  time.  The  taxing  master  held  that, 
having  regard  to  the  large  fees  paid  on  the  briefs,  and 
to  the  daily  refreshers  which  he  had  allowed,  be  was 
not  justified  in  allowing  more  than  the  ordinary  fees 
for  the  consultations. 

Pearson,  J.,  affirmed  the  decision  of  the  taxing  master, 
holding  that  rule  27  (48)  applied,  and  that  it  gave  no  dis- 
cretion, and  that  there  was  no  proof  of  the  authority  of 
the  dientf,  express  or  implied,  for  the  payment  of  re- 
freshers beyond  the  ordinary  amount.  He  also  affirmed 
the  decision  oi  the  taxing  master  with  reference  to  the 
fees  for  consultations  on  the  ground  that  the  taxing 
master  had  exercised  his  discretion,  and  that  the  court 
wonld  not  interfere* 

Harrison  appealed. 

Ord.  65,  r.  27  (48),  provides  that»"The  following 
special  allowances  and  general  regulations  shall  ^pply  to 
all  proceedings  in  the  Supreme  Oonrt  of  Judicature !—  *' 
(inter  Ma)  **  As  to  refresher  lees  when  any  o»ase  oi 
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matter  is  to  be  tried  or  heard  upon  viva  voce  < 
open  court,  if  the  trial  shall  extend  over  mors  I 
day,  and  shall  occupy,  either  on  the  first  day  I 
partly  on  the  first,  or  partly  on  a  snbeeque  ' 
days,  more  than  five  hours  without  being  i 
the  taxing  officer  may  allow  for  every  dear  < 
quent  to  that  on  which  the  five  hours 
expired  the  following  fees  :~To  the  leading 
from  five  to  ten  guineas ;  to  the  second,  if  thrsefl 
from  three  to  seven  guineas;  to  the  third,  :" 
counsel,  or  the  second  if  only  two,  from  throe  | 
guineas." 

Oookson^  Q,0,,  and  LevM,  tot  the  appeikal 
refreshers,  rule  27  (48)  applies  only  to  taxatim 
between  party  and  party,  ^nd  not  to  a  taxstlos 
solicitor  and  client.  The  prooeedings  reCecni 
rule  are  prooeedings  in  the  Saprwne  Oourt 
tion  in  this  case  is  not  a  pfiooeeding  in  Oe 
Oourt.  The  appellant's  bill  of  costs  was 
under  the  Attorneys  and  Bolioiton  Aet  (6  t 
78,  8.  37).  Even  if  we  are  wrong  in  this 
the  retainer  of  the  appellant  by  the 
carry  with  it  a  general  authority  to  pay 
proper  refresher  fees  to  oounsely  having 
nature  of  the  case  and  the  position  of 
employed.  And  that  retainer*  having  been 
ord.  65,  r.  27  (48),  came  into  operation,  is  ui 
Further  than  this,  the  respondents  directed  f 
lant  to  employ  a  particular  oounael,  and  miid, 
be  taken  to  have  authoriaed  the  i^peUsnt  to 
the  usual  refresher  fees  which  ho  was  in  tho 
requiring.  With  regard  to  the  lefreohen 
counsel,  the  rule  is  that  they  should  bear  a 
to  those  paid  to  the  leading  counsel.  As  to 
paid  for  sonsnltations,  whi<^  were  of 
the  taxing  master  was  wrong  in  disallowing 
were  not  included  in  the  brief  fees,  and 
fore,  be  paid  for  according  to  the  osual  lats. 

They  referred  to  Edgington  ¥.  FUBmavrisSt 
9U,  29  Ob.  D.  459;  Harrison  t.  Weat^t 
526,  11  Oh.  D.   206 ;  In  re  Blyth  A 
W.   R,  288,   10  Q.  B.  D.  207 ;    In  «  Oi 
W.  B.  266,  10  Q.  B.  D.  54;  In  re  Bwd  # 
33  W.  R.  749, 15  Q.  B.  D.  420. 

CozenS'Bardy,  Q.C,  and  English  SarriM 
regard  to  the  allowances  for  consultations,  f 
master  has  exerdsed  his  discretion,  imdthel 
not,  therefore,  interfere.    We  submit  that  All 
master  is  not  entitled  to  allow  more  for  i 
is  authorised  by  rule  27  (48).    If  the  taxijtfi 
to   take  into  consideration  the  oireumstsnoei  < 
particular  case,  the  result  will  be  to  reodff  C 
visions  of  the  rule  nugatory.     The  mere  «a^ 
retain  a  particular  counsel  will  not  entitlo  a  i 
charge,  as  against  his  client,  more  than  viU  ^  * 
not  only  on  a  party  and  party  taxatloSi  hat  m 
solicitor  and  client  taxation,  unless  he  ^^''^J 
home  to  his  dient  that  the  particular  fee  mig»J 
allowed  on  taxation.    There  was  no  >"'9^*''''^| 
part  of  the  respondents.     They  are,  thereforo,  noii 
to  pay  more  than  the  fees  fixed  by  ths  mha 

They  referred  to  Cargill  v.  Bower,  25  W.  a  ' 
Ob.  D.  78. 

CooJcson  replied.  .  ^ 

Cur.9ht 

May  27.— CoTTOK,  L. J.— This  is  an  s^ 
decision  of  Pearson,  J.,  refusing  to  sIIoy  inj 
lants'    objections    to  the  taxing  maater'a  fl""^ 
The  question  is  one  of  great  importance,  j^ 
waa  the  solicitor  to  the  London  Fuiaaoiil  /-^ 
the    great    litigation    in  which  that 
engaged  of  The  London  Financial  Ass 
There  was  no  taxation  in  that  actioD}  M  i 


•Modat^J 
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BiorArpiAL. 


Ik  rb  Habbx80v.-*Tbi  *'  Akhot  Ltlb." 


OovBT  ov  Appbal. 


■don  Ftnandal  Asaooiation  had  Mr.  Harrison's 
flpsti  tazad.  The  question  ve  haye  to  consider  Is 
rthe  learned  Judge  was  right  in  affirming  the 
I  of  the  taxing  master  ref asing  to  allow  refreshers 
tho  amoant  authorized  by  ord.  65,  r.  27,  sub- 
Ik  I  will  first  take  the  question  of  refreshers. 
Int  argued  that  sub-rule  48  of  rule  27  and  the 
r  fixed  for  refreshers  did  not  apply  to  the 
I  It  all,  beoauae  it  was  a  taxation  between  solioi- 
I  dent  under  the  Jurisdiotion  conferred  by  the 
■lot  of  1843,  and  that  the  rule  applied  only  to 
m  in  acme  proceeding  in  the  Supreme  Oourt 
^r.  27  (48),  is  this  :H!Hia  lordship  read  the  rule^ 
tiaoed :— ]  In  my  opinion,  that  rule  applies  to 
attsxation.  The  taxation  took  place  before  a 
ii  the  Supreme  Court,  and,  though  it  was  not  a 
I  in  the  action,  it  was  a  taxation  in  the  Supreme 
The  rale  does  not  say  it  was  to  apply  to  taxa* 
len  they  were  directed  In  proceedings  in  the 
I  Ooort,  but  "to  all  taxations  in  the  Supreme 
We  cannot,  therefore,  hold  that  the  direction 
\  apply  to  taxations  between  solicitor  and  client 
U  jariadietion  created  by  the  Solicitors  Act. 
vai  aaid  that  aub-rule  48  did  not  fix  a  rigid 
anae  it  did  not,  as  some  other  rules  did,  con- 
|ncgatiTe  words  to  the  effect  that  the  refreshers 
d,  and  no  others,  should  be  allowed.  But, 
dmum  and  a  minimum  are  fixed,  that  must 
Dj  aum  beyond  the  maximum  being  allowed, 
[wonld  be  no  use  in  fixing  a  maximum  and  a 
The  rule,  however,  does  not  prsTent  an 
Rit  being  made  between  the  client  and  the 
or  pre?ent  the  client  from  authorising  the 
'9  do  that  which  is  contrary  to  the  profisions  of 
and  the  question,  therefore,  is  whether, 
U  circumstances,  and  upon  the  evidence 
caae,  it  can  be  considered  that  the 
I  gave  authority  to  Mr.  Harrison  to  pay  more 
[  refreshers  fixed  by  the  rule.  It  was  not  sug- 
any  such  authority  was  given  in  express 
lat  the  authority  to  give  special  fees  of  larger 
Ite  those  fixed  by  the  rule  may  be  either 
[« implied.     The  directors  of  the  ssioclation 

0  retain  a  counsel  of  the  greatest  eminence  and 

1  to  aecnre  hie  attendance  throughout  the  case, 
\  elected  Mr.  Davey ;  and,  in  my  opinion,  they 

t  he  was  a  counsel  whom  they  could  not  employ 
[paying  him  special  fees.  The  result  of  the 
la  that  they  knew  that  special  fees  would 
s  paid  to  him  both  for  his  going  into  court  and 
ntion  to  the  case  throughout.  It  is  not  like 
/  employment  of  counsel,  even  when  the  client 
|ihe  counsel.  The  rule  came  into  operation  after 
1  had  been  commenced,  and  there  is  no  evidence 
communicated  by  the  solicitor  to  the  direc- 
}  in  my  opinion,  the  directoia,  knowing  what 
•bout  the  leading  counsel,  must  be  taJken  to 
^en  authority  to  the  solicitor  to  pay  him  such 
|Cms,  by  way  of  refresher  or  otherwise,  as  might 
Uj  necessary  to  aeoure  hit  servioee»  The  court 
olutely  allow  the  fees  of  fifty  guineas  which 
^  paid ;  it  is  for  the  taxing  master  to  consider 
eunt  is  reasonable,  and  the  case  must  go  back 
Ito  exercise  his  discretion  as  to  the  quanium* 
J^  the  question  arote  whether  the  eolicitor  had  luiy 
2"!^  to  pay  special  refresher  fees  to  the  other 
H^  J^vas  said  that  the  feea  paid  to  Junior  counsel 
g^  Bws  a  certain  proportion  to  the  fees  paid  to  the 
^g  eomisel.  Xo  doubt  that  is  so  with  regard  to 
"^'Mi,  but  I  doubt  whether  there  Is  any  such 
!^  ngaid  to  spaoial  lees  pM  to  %h»  laadiug 
■jw.  At  any  rate,  if  there  be  such  a  tai^,  tha 
"%  U  he  is  to  be  bound  by  it,  ought  to  be  informed 
^  ttd  the  evidence  does  not  prove  that  the  clients 
""^mentMsehAiaoirixilormation.  IntheabMOfie 


of  that  special  authority  which  existed  in  the  caae  of  the 
leading  counsel,  the  taxing  master  waa  right  in  holding 
that  he  could  not  allow  the  special  refreshers  which  had 
been  paid  to  the  junior  counseL  With  regard  to  the 
consultation  feea,  though  the  consultations  were  long 
and  the  case  was  one  of  almost  unexampled  magnitude 
and  importance,  the  court  will  not  interfere  with  the 
discretion  of  the  taxing  master  as  to  what  amount  of 
fee  wae  reasonable  in  any  particular  caae.  As  the  soli- 
citor has  partly  succeeded  and  partly  failed,  no  costs 
will  be  given  on  either  side  either  here  or  in  the  oourt 
below. 

LutDLBT,  Ii.J.— I  am  of  the  same  opinion.  The  case 
has  been  elaborately  gone  into  by  Gotten,  LJ.,  and  it  is, 
therefore,  unnecessary  for  me  to  add  much  to  what  he 
haa  already  said.  The  taxing  master  and  Pearson,  J., 
proceeded  on  the  assumption  that  they  had  no  discretion 
in  the  matter.    That  appears  to  be  going  too  far. 

It  is  obvious  that  the  taxing  master  and  Pearson,  J., 
were  right  in  holding  that  rule  27  (48)  applies  to  all 
taxations  between  solicitor  and  client.  I  think,  how« 
ever,  they  were  vrroog  in  saying  that  the  rule  might  not 
be  excluded  by  express  agreement.  Upon  the  evidence 
I  think  that  there  waa  a  distinct  and  clear  authority 
given  by  the  board  of  directors  to  Mr.  Harrison  to  engage 
Mr.  Davey  as  leading  counsel,  with  full  knowledge  that 
his  services  could  not  be  obtained  without  the  payment 
of  special  fees  beyond  those  whioh  were  allowed  by  the 
rule,  and  that,  in  any  event,  the  company  would  have  to 
pay  those  special  fees  themselves.  The  taxing  master 
ought,  therefore,  to  have  considered  what  refresher  fees 
were  fair  «nd  reasonable  to  pay  to  Mr.  Davey,  having 
regard  to  that  authority.  The  taxing  master  did  not 
exercise  any  discretion  in  the  matter.  I  am  not  pre* 
pared  to  say  that  the  plaintiffs  authoriaed  the  payment 
of  fifty  guineas  a  day,  and  it  will,  therefore,  be  for  the 
taxing  matffcer  to  consider  irtiat  is  a  reaaonable  amount. 
With  regard  to  refreshers  paid  to  Junior  counsel,  I  cannot 
find  that  any  authority  waa  given  to  pay  more  than  the 
usual  fees.  Mr.  Harrison  appears  to  have  proceeded  on 
the  assumption  that  the  fees  paid  to  junioi  counsel  bear 
a  certain  proportbn  to  the  fees  paid  to  leading  counsel. 
But  I  am  not  aware  of  any  rule  that  Junior  counsel  are 
to  be  paid  in  proportion  to  special  fees  paid  to  leading 
counsel.  I  have  never  heard  that,  when  a  counsel  at 
the  common  law  bar  receives  a  special  fee  for  going  oft 
his  circuit,  his  juniors  are  entitled  to  special  feet  in 
proportion.  I  do  not  think  that  any  aaoh  rule  exists, 
and  it  is  not  proved  that  any  authority ^was  given  to  pay 
special  refreshers  to  junior  counsel. 

Order  appealed  from  varied* 

Solicitors  for  the  appellant,  0.  A  S.  HarrUon",^  Co. 

Solicitors  for  the  respondents,  Marhhy,  Stewart,  &  Co% 
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Tm  '<  AiTKOT  Lylb.>»  («.) 

Pradiee^ Appeal-- Admiralty  caee-^Stay  of  proceed" 
ingi — No  epecial  grounde  alleged. 

Proceedinge  will  not  he  stayed  pending  an  apptal  in 
an  Admiralty  case  where  hail  has  been  given  for  damagei, 
txcept  on  epecial  grounde. 

Barker  v.  I/avery,  83  W.  B.  770,  14  Q.  B.  D.  tB9, 
applied  to  Admiralty  caeee. 

This  was  an  application  for  a  stay  of  proceedings  pend* 
ing  an  appeal  to  the  House  of  Lords. 

(a.)  Bepoited  by  A.  P.  P^bobtai.  Kbbpi  Bsq.,  Bartister- 
at-Law. 


us 
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Thi  "  Annot  Ltlb."— Lookb  v.  Whitb. 


The  action,  which  was  for  damagea  ariting  from 
collision,  was  dismissed  by  Batt,  J.,  on  the  ground  that 
the  plaintiffs  had  failed  to  establish  negligence  against 
the  defendants.  On  appeal  the  decision  was  retersed, 
the  Oonrt  of  Appeal  holding  that  the  defendants  had 
been  negligent.  The  defendanto  appealed  to  the  House 
of  Lords. 

Sir  W.  G,  F.  PhilUnwre,  for  the  defendants.— 
There  are  no  special  circumstances  in  this  case,  but  it  is 
a  general  practice  in  admiralty  appeals  that  an  appeal 
operatea  as  a  stay  of  execution.  That  was  the  practice 
before  the  PrlTj  OounoU,  and  ia  reoognizad  in  The 
Khedive,  28  W.  B.  364,  6  P.  D.  1.  Admiralty  appeals 
are  different  from  other  appeals  since  bail  is  gi^en  for 
the  full  amount  of  damages.  No  stay  of  execution  for 
costs  ia  asked  here. 

Bucknill,  Q,C.,tot  the  plaintiffs,  referred  to  Barjcer 
T,  Lavery,  83  W.  B.  770,  14  Q.  B.  D.  769. 

Lord  EsHBB,  M.B. — We  are  asked  here  to  lay  down  a 
general  rule  with  regard  to  appeals  in  admiralty  caaea 
which  is  totally  different  from  the  rule  in  any  other  case. 
It  is  said  that,  because  bail  is  given  in  an  admiralty 
appeal,  and  because  the  successful  party  gets  interest  on 
the  amount  from  the  time  of  the  loaa,  it  ia  different 
from  an  ordinary  appeal.  But  he  doea  not  get  either 
principal  or  intereat  until  the  appeal  haa  been  heard  and 
determined.  He  geta  nothing  till  then.  There  ia  no 
reaaon  that  I  can  aee  for  keeping  the  party  from  receiving 
the  money  till  then.  Beliance  haa  been  placed  on  the 
practice  in  admiralty  appeala  to  the  Privy  Council 
before  the  Judicature  Acta,  but  it  must  be  assumed  that 
the  Legislature  were  aware  of  this  practice  when  they 
transferred  the  jurisdiction  in  admiralty  appeala  to  thia 
courts  and  made  them  part  of  the  busineaa  of  thia  court. 
The  rules,  therefore,  applicable  to  other  appeala  are 
applicable  to  admiralty  appeala.  There  ia  an  expreea 
rule  to  the  effect  that  an  appeal  dqea  not  operate  aa  a 
atay  of  proceedinga  unleaa  by  order  of  the  court.  We 
are  aaked  to  break  that  rule.  No  special  circumstances 
are  shown  why  we  should  do  ao.  If  there  were  any 
valid  reason — such,  for  instance,  as  if  the  appellant  were 
a  foreigner  resident  abroad— 'then  we  should  deal  with 
each  case  on  its  merits.  But  I  think  if  we  laid  down 
such  a  general  practice  as  is  suggested,  in  the  teoth  of 
the  express  rule,  we  ahould  be  breaking  the  rules  of  law 
and  the  Act  of  Parliament. 

BowBir,  L.J. — ^I  am  of  the  aame  opinion.  We  are 
asked  by  an  unsuccessful  litigant  to  deprive  the  auooeaa- 
ful  litigant  of  the  frnita  of  litigation  until  the  result  of 
the  appeal  be  known.  There  is  no  affidavit,  so  we  must 
take  it  that  there  ia  no  danger  of  the  unauoceaaful 
litigant  not  recovering  the  money  if  the  appeal  auoceeda. 
We  cannot  make  a  practice  of  depriving  a  litigant  of 
the  immediate  fruition  of  litigation  unleaa  aome  apecial 
circumstances  are  shown  us.  The  litigant  would  thus 
be  prevented  from  the  enjoyment  of  his  money  in  the 
interim.  It  ia  no  riight  matter  to  keep  a  man  out  of 
hia  money  until  the  determination  of  the  appeaL  There 
ia  no  auch  praot'ice  aa  B\x  Walter  Phillimore  aeema  to 
think.  I  think  that  the  caae  of  Barker  v.  Lavery 
oreatea  the  proper  practice  applicable  to  thia  case,  aa 
well  aa  to  other  appeals.  The  application  must  be  dis- 
missed. 

Frt,  Ii.J.— I  think  this  application  is  entirely  un- 
founded, in  the  absence  of  any  special  circumstances. 
The  case  of  The  Khedive  was  not  discussed  on  its  merits. 
The  only  question  in  that  case  was  a  question  of  juris- 
diction. 

Application  diemiesed. 

SoUdtors  for  the  applicants,  Oocper  A  Co. 

Solidton  for  the  respondents*  FriMiard  A  8on$. 


S(g)   (BouTt    Of    9«0ttee. 


North,  J.    ( 

Locke  v.  Whttb.  («.) 

Practice — Venue — Amended  statement  of  daim 
1883,  drd.  36,  r.  1. 

Under  ord,  36,  r.  1,  the  plaintiff  is  entOUii 
the  place  of  trial  in  the  amended  etatement  of  t' 
tfie  first  time,  although  no  place  of  trial  um  i 
the  original  statement  of  claim. 

Adjourned  summons. 

The  action  was  brought  for  a  declaratiq|i 
defendant  might  be  declared  trustee  of  moiMf  | 
to  have  bean  deposited  by  the  plaintiff  with  f 
ant  for  safe  custody  and  investment,  for  an  i 
for  payment  by  the  defendant  of  what  might  I 
due  to  the  plaintiff. 

In  the  original  statement  of  claim,  deUvsredl 
5th  of  February,  1886,  no  place  was  mentioned  ' 
trial  of  the  action;  but  in  the  amended  stf 
claim,  delivered  on  the  5th  of  April,  in  oonM 
the  original  statement  of  defence,  Winohci 
named  as  the  place  of  trial. 

The  amended  statement  of  defence  was  ( 
the  13th  of  April,  and  the  reply  on  the  SOth  < 
and  the  notice  of  trial  at  Winchester  was  giT( 
28th  of  AprU. 

The  defendant  thereupon  took  out   tbii 
asking  that  the  action  might  be  tried  in  the  ( 
Middlesex. 

Affidavits  were  made  by  the  plaintiff  to  ( 
balance  of  convenience  pointed  to  Winchester  | 
place  of  trial,  and  by  the  defendant  to  show  tb 
in  favour  of  Middlesex. 

The  Bules  of  ths  Supreme  Court,  1883, 
ord.   28, '  r.   2,  that  "  the  plaintiff  may, 
leave,  amend  his  statement  of  claim,  whether  1 
on  the  writ  or  not,  oneo  at  any  time  before  thee 
of  the  time  limited  for  reply,  and  before  i 
wheth  no  defence  is  delivered,  at  any  timet 
expiration  of  four  weeks  from  the  app( 
defendant  who  shall  have  last  appeared." 

And  by  ord.  36,  r.  1,  •<  that  there  shall  be  I 
ventte  for  the  trial  of  any  action,  except } ' 
wise  provided    by   statute.     Every    action 
division  shall,  unless  the  court  or  a  judge  < 
orders,  be  tried  in  the  county  or  place 
statement  of  claim,  or  (where  no  statement  of  < 
been  delivered  or  required)  by  a  notice  in  writi 
served  on  the  defendant  or  hia  solicitor  within  i 
after  appearance.    Where  no  place  of  trial  ii  i 
the  plaM  of  trial  shall,  nnlees  the  oourt  or  s| 
shall  otherwise  order,  be  the  county  of  I 

Everitt,  Q,0,y  and  E,  Ford,  for  the  de 
action  should  be  tried  in  Middlesex.    Itisl 
the   purpose  of    establishing  an  alleged  ta^l 
plaintiff  did  not  name  any  place  of  trial  in  hiitr 
statement  of  claim,  and  if  no  place  is  ^ivsdl 
plaintiff's  statement  of  claim  the  venue  is 
ord.  36,  r.  1.    The  plaintiff  cannot  name  the  < 
the  first  time  in  his  amended  statement  of  dsia.^ 
is  not  an  amendment  within  ord.  28,  r.  2.   TJ* 
circumstances  of  the  ease  the  action  ought  to  ht| 
by  a  judge  of  the  Ohancery  Division  in  Lnidoa. 

They  referred  to  Gardner  v.  Jay,  S3  W.B.4 
Oh.  D.  50;  PoukU  v.  Oohb,  29  Ob.  D.4a«,»1 
Dig.  164. 

Oswald,  for  the  plaintiff.— The  phintiir  ire 
(a.)  Reported  by  J.  Tbustbax,  Esq., 
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High  Coxtrt. 


rtbe  pJfloe  of  trial  in  her  amended  statement  of 
[Ibr  the  first  time :  Oardinall  ▼.  Oardinall,  32 
{Hh  U  Cb.  D.  773.  There  the  plaintifT  named 
I  the  place  of  trial  in  his  amended  statement  of 
r  the  fint  time.  The  plaintiff  wss  entitled  to 
r  itatement  of  claim  as  she  did  withont  lea^e  : 
|>i.l.  Statement  of  claim  in  the  mies  includes 
llMementof  claim.  [ETe  referred  to  ord.  28, 
^3,4;  Pkiaipa  t.  BeaU,  32  W.  B.  665,  26  Cb. 
na  plaintiff  has  a  right  to  name  Winchester 
\  of  tiial,  and  the  defendant  has  shown  no 
1  for  changing  the  venue* 

\  Q,C,f  in  repl/. — ^The  plaintiff  has  a  right  to 

|iphoe  of  trial  once  for  all  at  the  outset,  and  if 

\  then  Middlesex  is  to  be  the  place  of  trial. 

not  name  the  plaoe  in  her  original  state- 

n,  ehe  cannot  name  the  plaoe  for  the  flnst 

r  Amended  statement  of  daim. 

J.— \^th  regard  to  the  balance  of  conveni- 
is  not  much  to  choose  between  the  places  of 
'  by  the  parties.  The  plaintiff  states  that 
vOI  be  tried  sooner  if  tried  at  Winchester.  I 
the  venue  to  be  fixed  as  laid  in  the  amended 
of  claim.  The  plaintiff  has  given  notice  of 
ndge  at  Winchester.  This  summons  is  taken 
defendant  to  have  the  notice  set  aside,  or  that 
^be  tried  in  Middlesex.  There  is  no  reason  to 
plaintiff  to  the  moment  of  delivering  the 
ttement  of  claim  for  the  purpose  of  fixing  the 
Hiy  should  not  the  right  to  name  the  place  of 
kpt  open  as  long  as  the  pleadings  are  open  ? 
noes  ma/  arise  to  make  it  necessary  to 
lie  venue  after  the  statement  of  claim  is 
A  counter-claim  or  some  defence  may  bo 
^g  it  desirable  to  have  a  place  for  the  trial 
)D  other  than  that  named  in  the  statement  of 
■Qit,  therefore,  dismiss  the  summons,  and  the 
be  the  costs  of  the  plaintiff  in  any  event. 

nUmisaed. 

i»hky,  Lee,  A  8on$;  A.  W.  Mille,  for 
■^   A  Co.,  Portsea. 


Ej  May  10,  11. 

f         C05STABtB  V.    CoKStABLE. 

f  0/  infant^RighU  of  the  father^Befusal  of 
vt'/is  U>  live  with  the  htuland. 

^ftherhuehancPe  home  without  any  reasonable 

^  vUh  htr  their  only  child, 
^t  (m  the  petition  of  the  husband,  ordered  the 
^  to  ddiver  the  child  into  the  hands  of  the 
^h  libtrty  to   either  party   to  apply  in 

f^ioaoctss  to  the  child. 

I  •petition  by  John  George  Constable  and  his 
Henry  Oonstable,  an  infant,  that  his  wife, 
^  Oonstable,  might  be  ordered  to  deliver  the 
riu  ^^'  ^to  the  hands  of  the  petitioner  John 
l^«*»We,  and  that  he  might  be  ordered  to 
■we  custody  or  under  the  control  of  the  peti- 
f*2„^'«®^^»<»We. 
\(2.^^^  J.  G.  Oonstable  stated  that  he  was 

,  ^Jfl*  only  of  the  marriage^namely,  the 
Af^^«i;  that  his  wife  resided  with  him 
hL  S?  ^^^  **^o  23rd  of  February,  1885, 
^^  biffl,  taking  with  her  the  child,  for  the 

hsuS?*®  ^  •  ^^*  ®'  *  ^^^  ^®y*  *o  ^®'  sister, 
'^'^^wettaMaiey,  who  then  resided  at  No.  128, 


Oamden-street,  Oamden-town;  that  on  the  10th  of 
March,  1885,  he  received  a  letter  purporting  to  be 
written  on  behalf  of  his  wife,  suggesting  that  arrange- 
ments should  be  made  for  a  separation ;  and  that  he  wrote 
to  her  declining  to  accede  to  the  suggestion.  He  further 
stated  thathis  wife,  instead  of  returning  home,  on  or  about 
the  13th  of  March,  1885,  without  his  knowledge  or  con- 
sent, left  the  residence  of  her  said  sister,  taking  with  her 
the  child  ;  that  between  the  14th  of  March,  1885,  and  the 
presentation  of  the  petition,  he  repeatedly,  by  means  of 
letters  and  messages  sent  through  his  wife's  sister, 
endeavoured  to  induce  his  wife  to  return  home  or  permit 
him  to  have  access  to  her,  but  that  she  had  refused  to 
do  so,  and  concealed  the  whereabouts  of  herself  and 
her  child.  The  petitioner  also  stated  that,  with  regard 
to  means,  he  had  always  provided  a  comfortable  home 
for  her  and  her  child,  and  that  he  had  an  income  of 
£100  per  annum. 

In  opposition  to  the  petition  the  wife's  sister  filed  an 
affidavit,  in  which  she  stated  that  the  petitioner  and  his 
wife  had  frequent  quarrels,  which  had  a  prejudicial 
effect  on  her  spirits  and  health  ;  that  the  petitioner  kept 
his  wife  short  of  money,  only  allowing  her  308.  per  week 
to  buy  food  and  household  necessaries  for  himself  his  wife 
and  child,  and  to  provide  clothes  for  the  two  latter  ;  that 
when  her  sister  came  to  her  she  stated  she  had  been 
forced  to  leave  her  home  in  fear  of  her  life,  believing 
that,  from  her  husband's  threats,  he  would  do  her 
personal  injury ;  and  that  if  the  child  were  deprived  of  his 
mother's  care  it  would  be  highly  prejudicial  to  his 
health. 

The  wife  also  filed  an  affidavit  confirming  the  state- 
ments of  her  sister,  and  stated  that  she  was  in  fear  of 
the  threats  and  violence  of  her  husband.  She  also 
stated  in  her  cross-examination  that  her  husband  was 
often  drunk ;  the  husband,  however,  denied  that  he  was 
ever  the  worse  for  drink,  and  there  was  no  evidence  to 
support  the  charge. 

In  reply  to  these  affidavits  the  petitioner  stated  that 
until  the  day  before  his  wife  left  him  they  had  always 
lived  on  most  affectionate  terms;  that  he  had  never 
threatened  or  abused  her ;  and  that  the  allowance  he 
made  to  his  wife  of  30s.  per  week  was  only  for  the 
purpose  of  providing  food,  that  he  paid  all  other 
expenses  himself,  and  that  his  wife  fixed  the  allowance 
herself,  and  never  complained  to  him  that  it  was  inade* 
quate. 

OoaenS'Hardy^  Q.O,,  and  H.  Qremwood,  for  the 
petitioner. 

8,  H,  Blackmore,  for  the  respondent,  the  wife. 

KoRfH,  J.,  after  stating  the  facts,  continued  :-'The 
father  is,  of  course,  the  person  who,  primd  facie,  is 
entitied  to  the  custody  of  his  child,  and,  primd  facie,  a 
wife  is  not  justified  in  going  and  leaving  her  husband 
and  taking  the  child  away  with  her,  and  it  is  for  her  to 
show  that  there  are  reasons  why  the  court  should  not 
allow  the  husband  to  have  what  certainly  is  his  primd 
facie  right — namely,  the  custody  of  the  child.  It  may 
be  that  his  conduct  has  disentitled  him  to  what  the  law 
primd  facie  gives  him,  but  it  will  require  a  very  strong 
case  to  justify  a  wife  in  taking  the  law  into  her  own 
hands,  instead  of  doing  what  the  law  enables  her  to  do- 
namely,  to  apply  to  the  court  for  an  order  that  the 
custody  of  the  child  may  either  be  intrusted  to  her  or 
continue  with  her  if  she  i^ready  has  the  child  in  her  own 
custody. 

Now  what  are  the  reasons  here  suggested  by  the  wife  for 
leaving  her  husband  and  taking  the  child  away  P  There 
is  a  short  affidavit  by  her,  in  which  she  makes  no  com- 
plaint whatever  to  justify  any  such  proceeding.  I  am 
told  that  the  affidavit  has  been  made  nnder  great 
pressure  and  in  a  great  hurry,  and  that  is  the  reason 
why  no  stronger  evidence  is  furnished*    Still  the  fact 
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remains  that  she  does  aofe  oomplaia  farther  than  by  say- 
ing that  the  statements  made  in  her  sister's  affida?it 
are  true  with  referenoe  to  what  has  passed  between 
the  wife  and  husband. 

It  appears  from  the  afflda?it  of  Mrs.  Longley,  the 
husband's  sister,  that  she  saw  the  wife  ?ery  shortly  after 
she  had  left  her  husband.  She  says :  "  I  went  to  see 
her  at  her  sister's  house,  and  she  then  asked  me  if  I  had 
ever  seen  my  brother,  the  plaintifl,  the  worse  for'drink, 
and  I  said,  Decidedly  not;  and  she  said,  That  is  the 
reason  why  I  haye  left  him."  Then  she  goes  on  to 
say :  "I  have  seen  my  brother  at  various  times,  day  and 
night,  and  I  have  never  seen  him  the  worse  for  drink." 

X  see  no  reason  to  doubt  the  correctness  of  Mrs. 
Longley's  affidavit,  and  it  shows  that  the  subject  upon 
whloh  the  complaint  is  made  is  that  the  wife  left  the 
husband's  home  because  of  the  husband's  drinking.  In 
my  opinion  that  fails  absolutely  and  entirely.  There  is 
no  evidence  whatever  of  any  person  exoApt  the  wife 
who  says  that  he  was  drunk,  or  who  saw  him  drunk. 
The  charge  is  denied  by  him  and  by  Mrs.  Longley,  his 
sister.  It  is  denied  by  Mr.  Longley,  her  husband. 
It  is  denied  by  the  soUeitor  in  whose  employment  he 
was ;  and  the  suggestion  he  made  that  it  was  at  night- 
time when  he  got  drunk,  and  that  is  why  witness  can- 
not speak  about  it,  is  a  thing  which  in  itself  does  not 
inJSlnence  the  view  which  I  take  of  the  matter  at  all.  I 
am  satisfied  that  there  is  no  evidence  whatever  upon 
which  I  can  come  to  any  conclusion  which  could 
justify  the  wife  in  leaving  her  husband. 

Another  allegation  is  that  there  were  certain  quarrels 
that  took  place  between  husband  and  wife,  and  that 
these  quarrels  led  to  his  wife  leaving  him*  It  is 
admitted  that  the  quarrels  were  such  as  eould 
not  Justify  the  wife  in  leaving  him;  and  as  le- 
gards  these  quarrels,  it  seenu  to  me  that  there 
was  nothing  in  them*  That  there  were  differences 
between  them  I  do  not  doubt.  Unfortunately,  most 
husbands  and  wives  from  time  to  time  differ  about 
sinular  matters,  but  that  there  was  any  substantial 
ground  for  saying  that  the  life  of  the  husband  and  wife 
throughout  their  nuirried  life  has  been  one  of  oonstao) 
dissension  is  one  which  I  cannot  believe  at  all. 

When  Miss  Maley  is  cross-examined  it  turns  out 
that  she  was  at  the  house  each  week  Co  see  her 
sister^  and  she  thought  fit  to  interfere  between  the 
husband  and  wife,  and  to  tell  the  wife  that  she  was  not 
getting  money  enough  from  the  husband  for  her  weekly 
allowance,  and  thai  it  she  had  been  in  her  place  she 
would  have  had  more.  And  when  there  was  a  difference 
between  the  husband  and  wife  about  the  granting  of  one 
of  the  leases  of  the  property  the  sister  appears  to  have  inter- 
fered in  such  a  way  as  she  had  no  right  to  do  between  the 
husband  and  wife,  and  it  seems  that  she  helped  to  foment 
difterencea  between  the  husband  and  « if e.  All  she  can  say 
is  that  there  were  disputes  upon  three  occasions  between 
the  husband  and  wife — twice  before  September,  1884, 
and  once  afterwards,  and  it  seems  that  one  of  these  die* 
putes  was  a  serious  quarrel.  She  says  Mr.  Constable 
wished  his  wife  to  go  out  with  him  for  a  day's  pleasure, 
and  that  she  was  not  well  enough,  and  that  is  the  whole 
of  the  serious  quarrel. 

Under  these  circumstances  it  seems  to  me  that  the 
wife's  absence  from  her  home  is  without  any  Justifioa- 
tioD.  There  may  have  been,  as  I  have  said,  little  differ- 
ences between  them  from  time  to  time,  but  when 
husband  and  wife  are  married  they  take  eaoh  other  for 
better  or  worse,  and  it  is  not  a  quarrel  which  can  juetify 
one  party  leaving  the  other,  much  more  the  wife  in 
taking  awaj  the  child  from  the  husband. 

As  regards  the  husband,  he  says,  in  hie  affidavit  t  *'  I 
have  sufficient  inoome,  and  am  otherwise  able  and  willing 
and  desirous  of  providing  a  comfortable  home  lor  the 
ward  and  infant  plaintiff,  and  to  maintain,  educiata,  and 
otherwise  adequatelj  provide  for  the  iafani  plaintiff," 


After  the  wife  had  left   her  husband  ibs  < 
solicitor,  Mr.  Elliott,  and  he,  on    the  2911 1 
1885,   wrote  to  the  wife  thus:  '*I  have 
from  your  husband,  who  professes  himself  i 
to  come  to  an  arrangement  satiafaotory  to  : 
himself.    He  proposes  that  you  should  i 
any  time  you  like  to  appoint,  and  diseoM 
a  calm  and  friendly  manner.    His  hope  ii|  ss^ 
to  reconcile  you  to  himself  and  your  hooM. 
about  such  an  end  he  will  let  bygones  bs  I 
have  also  to  say  that  he  promisee  to  do 
everything  with  this  view  and  according  toj 
and  that  he  cannot  be  happy  without  his  chfll  j 
self.    He  prefers  this  oonree  to  institntiiig  i 
restitution  of  conjugal  rights.     I  cannot  F  * 
that  it  would  be  prudent  on  your  part  to  i 
husband  here  as  he  proposee.    Ton  need  boII 
unkindness,  or  any  attempt  to  force  you  boBMl 
child.    He  thinks  it  is  better  I  ehould  i 
you  instead  of  through  his  own  solicitor." 
say,  the  letter  was  written  by  the  lady's  owa| 
instead  of  his  own.    He  is  prepared  to  give  I 
and  to  provide  for  the  child,  and  he  says  hs  1 
bO  do  it. 

Now  I  am  not  dealing  with  the  question  ^ 
wife  can  contrive  to  slay  away  from  the  ha 
This  is  not  a  petition  for  restitution  of  coaj^ 
but  I  do  say  that,  looking  to  the  fact  in  iti 
wife  having  gone  away  from  her  husbaod,  i 
having  taken  the  child  away  alao,  seeing  sImI 
ready  and  willing  to  provide  a  home  for  hen  " 
child;  I  have  no  doubt  that  the  interest  of  tkfl 
in    accordance    with    the    husband's  rfghii^J 
entitled  to  have  the  child  reetored  to  his  c 
am  very  glad  to  be  able  to  do  that  withost  i 
the  wife  of  the  custody  of  the  child,  and  olj 
motherly  influence  to  it,  and  I  hope  she  \  "* 
that  devotion  and  duty,  both  to  her  hnibssi^ 
which  have  unfortunately  been  interrupted. 

In  my  opinion,  therefore,  the  pUlntiif  ii  i 
have  the  custody  of  the  child.  Of  coaiM 
make  any  order  whatever  whether  the  vifs  C 
the  husband  or  not,  but  I  hope  she  vflii 
husband's  home.  I  do  not  think  it  neoeasii7j 
at  present  for  the  contingency  of  her  not  (3 
course,  if  she  does  not  return,  hie  having  f 
not  deprive  her  of  seeing  it  from  time  to  I 
ing  at  the  position  of  the  parties,  I  think  I 
to  say  that  the  child  shall  be  Immediately  | 
father,  with  liberty  for  either  party  to  appl/M 
in  chambers  for  any  arrangements  that  mtj^ 
with  referenoe  to  access  to  the  child. 

In  a  case  between  husband  and  vrifto  I  iZx^  \ 
order  as  to  costs,  though  the  wife  hsd  so  ]> 
for  going  away  and  dq;>riving  her  hssbsnd  tf  V 

Solicitor  for  the  petitioners,  R  0.  Ibitditp*  \ 

Solicitors  for  the  reapondonty  Longi^f 
Moore. 


Ohan.Dif.l  u^iU 

PearaoB,  J.  j 

In  r$  CoLLcra. 
CoLuirs  tr.  CoiLit'  (<>) 
WiH—AecumuIaUon'^MtMMfA  j 

A  Molor  gave  real  tmd  p^nomd  ^i^^ 
ctmeiial  io  truitem  upom  trud  io  mwed  esS  I 
<At  incQiM  for  fweiify«Mii  ysars,  ^"^  ^' 
some  to  J.  O./or  lifo  wUh  fiamierfy^*^ 

(a.)  Reported  by  J.  TbootbaKi  Mi  ' 
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High  Court. 


i^fUr  his  death  to  hi$  children  in  tail  male, 
}mnder  U  her  9on  J.  for  lify  vHth  remainder  io 
4*  t/i  fail  male, 

W  a  widow  with  three  aon$  and  five  daughters 
'  upon  heTy  and  her  income  wae  insufficient 
mtalle  maintenance  and  education  of  her 
fkere  were  questions  not  ripe  for  decision  as 
'sfthe  will  on  the  testator^s  real  estate, 

directed  the  trustees  to  pay  to  J.  0,   an 

out  of  the  income  <^  the  testator^ s  personal 

Ae  maintenance  and  education  of  her  three 

^  '  mding  the  direction  for  accumulation, 

V.  Hayelock,  29  W.  B,  859,  17  Oh,  D.  807, 


1  rammonf  • 
I  tn  origloating  summons  bjr  William  OollfDS, 
'  ,  and  Archibald  Ck)lUn0,  all  infante,  with 
Jane  GoUins,  as  next  Mend,  asking  that  a 
1,000  a  year  might  be  paid  to  their  mother  for 
noe  and  education  oat  of  the  income  of 
r  estate  of  theix  late  nnole,  Thomas  Oollins, 
kBotwithstanding  a  direction  for  acoamolation 
llnMBifin. 

^,  dated  the  30th  of  Jnly,  1884,  Thomas 

\  sppointing  his  cousin  Francis  Oollins  and 

herine  (jollins  and  Jane  Oollins,  trnstees 

I  thereof,  proceeded  as  folio  irs : — 
I  devise,  and   beqeath  to  mj  cousin  Francis 
\  that  mj  dwelling-house  at  Enaresboroogb 

I  in  which  I  now  reside,  with  all  rights,  mem- 
itppartenances  thereto  belonging,  and  also  all 
|aBd  profits  of  the  cottages  ad joinlog,  for  and 
iterm  of  his  natural  life,  and  I  allow  mj  said 
Oollins  to  charge  the  rest  of  my  estate 
period  with  the  payment  of  the  sum  of 
)  to  be  paid  to  him  by.  my  executors  quar- 
^hom  and  after  the  decease  of  the  said  Francis 

I I  give  and  devise  the  said  dwelling-house 
iiBd  £1,000  a  year  to  my  sister  Jane  Oollins, 

Mmsse  I  gire  and  devise  the  ss^e  estate  to 
1[]lflUam  Oollins,  and  at  the  death  of  the  said 
without  male  issue  then  I  give  and 
» to  my  nephew  James  Oollins,  and  at  the 
B  aaid  James  Oollins  without  male  iesue  then 
,  I  devise  the  same  to  my  nephew  Archibald 
.}  diieet  my  executors  to  invest  the  spare 
\  from  the  interest  of  spare  money  in  seou* 
.^^thin  five  miles  of  Knaresboroui^h,  or  in 
ins  tame  quality  as  those  in  which  such  moneys 
fnvested,  giving  a  preference  to  land  securities. 
Bu  devise  all  the  rest,  residue,  and  remainder  t>f 
Mnd  personal  estate  whatsoever  and  whereso- 
F  ny  laid  tniatees  upon  trust  that  my  trustees 
P*«  the  rents  and  profits  of  and  manage  my 
PP«ional  estates  and  eyery  part  thereof  aa  they 
t  proper,  and  I  desire  my  aaid  trustees  to  in- 
«v  ova  namea  the  surplus  inoome  arising  from 
^^  personal  eatates  not  otherwise  bequeathed, 
""^c&ts  to  be  bfoaght  within  the  period 
frach  investments,  and  when  such  period  has 
|M,  then  I  devise  and  bequeath  all  snoh  last- 
\  real  and  personal  estate  to  mf  sister  Jane 
^**^  dariog  her  natural  life,  and  from  and 
R*JJ^  then  I  give  and  devise  the  same  to  my 
L^uUam  Oomns  for  life,  and  after  his  decease  to 
un  taU  male,  and  then  I  deviae  the  same  to 
[jv&es  for  Ufe,  and  then  to  Aiohibald  in  taU 
ehvely." 

^Uias,  the  eldest  appUeaat,  was  in  his 
"  7^.  He  was  a  student  at  the  University 
'  ^d  tatended  to  enter  a  cavalry  regiment. 
|T*^  eighteen,  and  Archibald  sUteen. 
I  y!u^^^^^  *^^  ^^^'^  ^®'  ^t9%  SOBS^  the 
i^!z!!^y OoUina had  five  danghters,  aU  of 
^  ^<valai|  vBfoxL  her.    Het  iaoome  amomlad 


to  about  £1,000  a  year,  and  she  was  allowed^to  reside  iu 
the  testator's  house  at  Euaresborough. 

The  income  to  whloh  the  beneficiaries  would  ulti- 
mately be  entitled  would  be  between  £8,000  and  £10,000. 

Everitt,  Q.O.,  and  Vaughan  Hawkins,  for  the 
svmmons.-*The  court  will  presume  that  the  testator 
intended  that  the  objects  of  his  bounty  should  have  a 
proper  maintenance  and  education  to  fit  them  to  enjoy 
the  property  he  designed  for  them.  It  is  for  their 
advantage  that  their  mother  should  have  a  suffideut 
income  to  educate  and  maintain  her  whole  family  in  a 
proper  manner :  Haveloek  ▼.  Bavelock,  29  W.  B.  859, 
17  Oh.  D.  807  ;  Burgee  v.  Mawhey,  T.  &  R.  174 ;  Revel 
V.  Watkinson,  1  Yes.  sen.  93.  The  order  in  In  re 
Colgan,  3U  W.  B.  266,  19  Oh«  D.  305,  might  be 
followed. 

Charles  Browne,  for  the  trust^es.— On  behalf  of  the 
trustees  I  submit  that  the  allowance  asked  for  is  a  large 
one. 

Pbarson,   J. — The    question   which    arises    on    this 
summons  is  one  which  has  been  the  subject   of    die- 
oussion  in  a  great  many  cases  both  in  earlier  times  and 
more  especially  during  the  last  twenty  years.    The  case 
now  considered  the  leading  case  on  the  subject  is  Re 
Allan,  Haveloek  v.  Haveloek,  decided  by  Malins,  Y.O. 
The  ground  of  the  decision  I  take  to  be  that,  where  a 
testator  has  made  a  provision  for  a  family,  usiug  the 
word  in  the  ordinary  sense — that  is,  the  children  of  a 
particular  stirps  in  succession  or  otherwise^but  has 
postponed  the  enjoyment  to  the  property  by  a  trust  for 
accumulation,    either    for    a    particular    purpose    or 
generally  for  the    increase    of  the  estate,  nevertheless 
it  is  to  be  presumed  that  he  did  not  intend  that  those 
children  should  be  left  unprovided  for,  or  should  be  left 
in  such  state  of  moderate  means  that  they  could  not 
be  educated  properly  for  the  position  and  fortune  which 
he  desired  them  to  have.    The  court  has  accordingly, 
from  the   earliest  times,  held  that,  where  an  heir  is 
unproTided  for,  maintenance  ought  to  be  provided  f9r 
him.    Lord  Hardwicke  extended  that  principle  to  chil- 
dren, and  the  decision  of   Lord  Hardwicke  has  been 
accepted  and  followed  by  the    most   eminent  judges, 
down  to  the  decision  of  Malins,  Y.O.,  in  Haveloek  v. 
Haveloek,    I  do  not  think  that  that  decision  has  been 
found  fault  with  in  any  court.     I  remember  that  at  the 
time  that  decision  was  considered  a  very  strong  one 
because  of    the  peculiar  circumstances    of    the    case, 
though  I  think  that,  on  the  words  of  the  will  in  that 
case,  there  is  more  to  be  said  for  the  decision  than  in 
some  others.    The  principle  is  a  sound  one,  and,  even 
if  it  was  a  new  principle,  so  far  as  the  facts  of  that 
case   were  concerned,  it  is  one  which  may  well  be 
followed.    To  my  mind,  with  the  experience  I  have  of 
these  trusts  for  accumulation,  they  are  mischievous.    As 
to  this  particular  will,  I  do  not  think  I  am  wrong  in 
saying  that,  in  acceding  to  the  application,  the  eourt  is 
only  doing  what  the  testator  himself  intended  shonld  be 
done  and  must  have  desired,  if  he  were  a  sensible  man. 
It  has  Tcry  properly  been  called  to  my  attention,  on  the 
part  of  the  trustees,  that  £2,000  a  year  appears  a  large 
sum,  but,  having  regard  to  all  the  oircnmstanoee— 'the 
number  of  the  members  of  the  lady's  family,  compris- 
ing five  daughters,  as  well  as  the  thsee  sons— a  circum- 
stance the  court  has  a  right  to  look  at— having  regard 
to  the  inoome  of  the  property,  the  present  income  of  the 
lady,  the  fact  that,  if  she  survli«B  the  twenty-one  years 
limited  foi  accumulation,  she  will  herself  be  tenant  for 
life,  and  that  the  three  sons  will  eventually  be  entitled 
to  the  personal  estate,  I  do  not  think  that  £2,000  is  too 
large  an  allowance  to  make,  because  the  total  income 
will,  I  am  told,  amount  to  fieaa  £8,000  to  £10,000  a 
year.    But,  even  if  it  will  be  only  £5,000  a  year,  it  is 
plain  that  the  person  Who  is  to  possess  that  inoome 
ought  to  zcceiye  an  educatiOB  which  will  fit  him  foe  the 
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position  he  will  hold,  and  that  he  ought  to  be  put  in 
8nch  a  Atate  socially  that  the  property  may  be  a  benefit 
to  him  rather  than  an  injury.  There  are  qaeetions  as 
to  the  effect  of  the  will  on  the  testator's  real  estate 
which  it  is  not  proper  now  to  decide.  But  I  think  the 
proper  order  to  make  is  to  direct  the  tmstees  to  pay 
£2,000  a  year  to  Mrs.  Jane  OolUns,  out  of  the  income 
of  the  testator's  personal  estate,  for  the  maintenance 
and  education  of  her  three  sons. 

Solicitors,  Farrtr  <fe  Co.;  Patenon^  Snow,  Bloxam, 
A  Kinder, 


Mortgagor    and    mortgagee  —  Redemption  ^^  LimiU  of 
doctrine  of  consolidation, 

J,  B.,  on  the  ZUt  of  October,  1877,  mortgaged  to  the  City 
of  London  Brewery  Co,  a  pu&7te*AottS0  known  as  "  The 
Union,*  held  hy  him  on  a  lease  of  thirty -one  years  from 
the  25th  of  March,  1855,  to  secure  £1,000  and  further 
advances.  On  the  same  date  he  mortgaged  tJ^  same 
premises,  suhfect  to  the  prior  mortgage,  to  Messrs.  Booth 
A  Co.  to  secure  £600.  On  the  l%th  of  October,  1878,  he 
again  mortgaged  the  public- ?u)use  to  the  plaintiff  B,,  to 
secure  £200  andfurthtr  advances,  eubfed  to  tJie  two  prior 
mortgages.  On  the  6th  of  February,  1883,  a  new  lease 
of  **  The  Union "  was,  with  the  concurrence  of  his 
mortgagees  given  to  J.  B,,  and  three  mortgages  were 
made  hy  him  in  substitiUion  for  the  mortgages  on  the 
surrendered  lease.  The  new  mortgage  to  the  Brewery 
Co,  contained  aclaute  excluding  section  17  of  the  Con^ 
veyancing  and  Law  of  Property  Act,  1881.  Booth  is 
Qo,  and  the  plaintiff,  by  memoranda  of  the  same  date, 
agreed  to  give  the  City  of  London  Brewery  Co,  priority 
in' respect  of  their  security. 

J,  B.  had  on  the  23rd  of  October,  1881,  made  a 
mortgage  to  the  City  of  London  Brewery  Co,  to  secure 
£1,500  on  another  public-house  cilled  '*  The  Duke  of 
York,'*  and  in  1882  and  1883  7u  made  a  second  mort' 
gage  and  a  further  charge  on  the  same  property  to 
the  defendant  W.  On  the  Idth  of  September,  1883, 
the  securities  on  "  The  Union "  and  "  The  Duke  of 
York "  AeW  hy  the  City  of  London  Brewery  Co.  were 
transferred  to  the  defendant  W, 

Held,  thcU  the  plaintiff  B,,  the  third  mortgagee  of 
'*  The  Union,**  could  redeem  the  two  prior  mortgages  on 
that  Jumse,  and  that  the  first  mortgagee,  W.,  was  not 
entitled  to  consolidate  the  mortgages  held  hy  him  over 
"  The  Union  '*  and  "  The  Duke  of  York,*'  respectively. 

Trial  of  action. 

This  was  an  action  for  redemption  by  the  third  mort-^ 
gagee  of  a  pnblic-house  known  as  "  The  Union.''  The 
defendants  were  the  first  and  second  mortgagees  and  the 
trustee  in  liquidation  of  the  mortgagor. 

The  mortgagor,  James  Blumson,  was  lessee  of  a 
pablic^honse  known  as  "The  Union''  for  a  term  of 
thirty-one  years  from  the  25th  of  March,  1855.  By  an 
indenture  of  the  81st  of  October,  1877,  J.  Blumson 
mortgaged  the  premises  to  the  Oity  of  London  Brewery 
Ck>«  to  seonre  £1,000  and  further  advances,  and  by  an 
indenture  of  the  same  date  be  mortgaged  the  same  pre- 
mises to  Messrs.  Booth  &  Ck>.  to  secure  £600  and  further 
advances,  subject  to  the  prior  security  to  the  brewery 
company.  By  an  indenture  of  the  18th  of  October, 
1678,  J.  Blumson  again  mortgaged  the  premisee  to  the 
plaintiff  Bird  to  secure  £200  and  further  advances,  subject 


to  the  two  prior  securities.    As  the  orlginsl 
Blumson  was  rapidly  expiring,  arrangemsatt  i 
in  January,  1883,   for  the  grant  of  a  nevl 
him,    and    the   solicitors   for   the   breweiy  ' 
wrote    to    the    plaintiff    on    the    26th    of 
1883,   informing  him  of    the  proposed 
and  suggesting  that  the  plaintiff  and  Ml 
Go.  should  concur  in  surrendering  their  oioit 
accepting  new  securities  on  the  new  lease, 
quence,  on  the  6th  of  Febmary,  1883,  a  new  i 
granted  to  J.  Blumson,  for  a  term  of  fortj  p 
the  25th  of  December,  1882,  and  three  mc 
the  same  date  were  granted  in  place  of  the  thtnl 
dered— viz.,  to  the    City  of  London  Brewi^ 
£2,000,  and  a  trade  margin  for  goods  supplied  If 
brewery  company  not  exceeding  £300;  sndt 
Booth  &  Co.  and  the  plaintiff  successive  mr^ 
securing  the  same  amoants  as  those  in  their 
gages.      The  mortgage  to  the  brewery  oo^ 
fered  from  the  prior  mortgage  to  them 
increase  of  the  capital  sum  secured  from  £1,0001 
end  a  declaration  that  the  restriction  on  tbeooofl 
of  mortgages  created  by  the  17th  section  of  thsl 
ancing  and  Iaw  of  Property  Act,  1881, 
apply  to  securities  held  by  the  brewery  con 
two  memorandumsi  both  dated  the  same  day, 
by  the  represenUtives  of  Booth  &  Co.  and  the  j 
they  agreed    to    give  the    brewery  oomps&n 
in  respect  of  the  £2,300  secured  by  their  m 
Prior  to  these  transactions,  J.  Blumson  had,  otj 
of  October,  1881,  granted  to  the  brewery  eor" 
mortgage  for  £1.500  on  another  public-house,  1 
"  The  Duke  of  York,"  and  he  had  granted  is  1 
1883  a    second   mortgage    and   a    farther  H 
this  public-honse  to  the  defendant  Wenn. 

By  an  indenture  4ated  the  10th  of  Sepb 
the  two  securities  held  by  the  brewery  compi 
two  properties  were  transferred  to  the  defed 

The  question  was  whether  the  plaintifE  «ti  < 
redeem  the  two  mortgages  prior  to  him  on  "J 
or  must  redeem  as  well  the  mortgagee  hen  I 
over  •*  The  Duke  of  York." 

IF.  Barber,  Q.C.,  and  F.  Eoare  Colt,  fori 


(a.)  Beported  by  J.  W.  Gbbio,  Esq.,  Barriater*at* 
Law. 


tiff. 

F.  W,  Maclean,  Q.C.,  and   T.  L,  WWam\ 
defendant  Wenn. 

Hemming,  Q,G.,  and  E,  Ward,  for  the  o4a^ 
ants. 

Barber,  Q. a,  replied. 

SriEUNO,  J.— Thi^  is  an  action  brought  M 
mortgagee  of  "  The  Union  "  pabUc-honss  for  m 
and  the  other  parties  to  the   aetlun  ^e  Wj 
transferee  of  the  first  mortgage  on  the  piop«' 
also  on  another  property,  Messrs.  Booth  *^ 
second  mortgagees,  and  the  trustee  ia  beBif 
the  mortgagor.      The  question  I  hsvs  to^ 
whether  the  plaintiff  is  entiUed  to  ^^^'^^^mi 
paying  what  is  due  on  the  prior  moci)giC«l 
property,  or  whether  the  defendant  Weas  eis  p 
date  his  mortgages  on  ••  The  Union  "  and  "T** 
York  "  as  against  theplaintlff.  Tb  dedde  thii  J^ 
necessary  to  consider  the  dates  and  fsctfc  1^^ 
after  stating  the  above  dates  and  fsot%  «»■ 
The  new  mortgage  granted  to  the  hrewij « 
contained  a  proviso  against  the  applteatfoa  «  ■ 
of  the  Conveyancing  Act,  1881,  ««»**"», ^fl 
consolidation.    The  effect  of  tiiis  is  siaipir  "• 
parties  in  the  same  condition  as  if  ^^  ^J 
passed ;  it  does  not  extend  the  law.   At  t^" 
the   charges  to   Booth  It  Co.  and  ^^Uli 
granted  the  two  memorandums  were  *g^^ 
<  lodging  the  priority  over  them  of  fta  ^*'*" 


XXXIV,    tJ«iy».uM.]    THE  WEEKLY  BEPORTER. 


[I  XXX 

|(btJ»r. 
(at  of 


653 


Ln  V,  Abdt. 


High  Court. 


of  £2,300.  The  effect  o(  this  wa9  to  pre- 
hnwaj  company  from  claiming  anything  in 
eamoDDt  advanced.  As  the  whole  transaotlon 
oat  at  the  request  of  the  breirery  company, 
ftat  it  was  only  intended  to  aeeare  the  iSS.OOO 
ibe  deed,  and  the  amount  of  book  debts  not 
1300  more,  and  Booth  &  Co.  and  the  plain- 
liTe  been  surprised  if  it  had  been  repre- 
lim  that  the  brewery  company  had  acquired 
Rpment  a  right  to  consolidate  with  a  mort- 
ir  property  the  existence  of  which  was 
niested  to  them  or  present  to  their  minds. 
that  oonsolidation  was  not  intended  to  be 

noorities  of  the  brewery  company  were,  on 
September,  1883,  transferred  to  Wenn.  Now 
vmsolidate  is  an  equitable  one,  and  in  the  words 
itorne  in  Jennings  ▼.  Jordan,  30  W.  B.  369, 

698  (see  p.  700),  '*  a  mortgagee  who  holds 
tinct  mortgages  under  the  same  mortgagor, 

sot  by  express  contract,  but  only  by  Tirtue 
it  which,  in  English  jurisprudence,  is  called 
ndemptioo,'  may,  within  certain  limits  and 
Uin  persons  (entitled  to  redeem  all  or  some 
BDioIidate  them— that  is,  treat  them  as  one 
to  be  redeemed   as  to  any  unless  he  is  re- 

sll.    This  doctrine  of  consolidation  is  well 

i&d  cannot  now  be  altered  except  by  the 

whether  it  originally  rested  on  a  sound 
Nmdstion  or  not." 

cue  the  matter  stands  thus,  the  plaintiff 
bs  6th  of  February,  1883,  as  against  the 
MnpsDj,  the  right  to  insint  on  his  right  to 
fhe  Union  "  without  **  The  Doke  of  York."  The 
Wenn  stands  in  no  belter  position  than  the 

ipany,  and  I,  therefore,  hold  that  the  plain- 
lAtondeem  '*  The  Union  "  without  redeeming 

N  on  «  The  Duke  of  York,"  and  I  make  a 

loeordingly.       As  to  the  costs,  I  see  no 
from  the  usual  rule,  that  each  mort* 

idd  his  coats  to  his  security. 

fcrflie  plaintiff,  E.  TyrrelL 

^  the  defendant  Wenn,  G.  Noon, 

m  for  the  other  defendants,  Angell,  Imheri^ 
p(7o. 


June  7. 


»».  (Day  and  Wills,  JJ.) 

Lee  v.  Abbt.  («.) 

Wnce— il«ii^nmen<  of  policy  abroad — Lex  lod. 

f»«ea<  alroad  .of  a  policy  contracted  for  in 
U  ^  ^parate  and  distinct  contract  in  itself,  and 
^^tffuA  hy  the  law  of  the  place  in  which  the 
'  <Mignment  was  made. 

Tucker,  16  W.  R.  338,  L.  R.  3  (?.  B.  77, 
ttgb  V.  De  Bin,  16   W.  R.  1128,  L.  R.  3 

iiitinguished. 

^ed  by  Wills,  J.,  fron^  chambers. 

'  was  for  the  reco?ery  of  £500  and  interest 
»  a  life  polioy,  and  was  brought  by  the 

s  trader  in  the  Cape  Colony  upon  an  assign- 
*«policy  to  her  by  her  husband,  upon  whose 
*^  drawn.  The  defendants  were  the  trustees 
w  Auurance  Association,  to  whom  notice  of  the 
JJ  and  alio  notice  by  the  creditors  of  the  de- 
Hl"  been  gifen,  and  their  contention  was  such  an 
^  of  a  husband   to   hie  wife   being   illegal 

N«d  by  Spbkcbr  L.  Hollamd,  Esq.,  Barrister- 
at-Law. 


under  the  Cape  Colony  laws,  this,  hsying  been  made  in 
that  colony,  was  therefore  Yoid.  Upon  the  motion  of 
the  plaintiff,  at  chambers,  to  exclude  this  pleading,  on 
the  ground  that,  the  original  contract  haring  been 
made  in  England,  EogUsh  law  prevailed,  it  was  ordered 
by  Wills,  J.,  *'  that,  assuming  the  deceased  Lee  to  have 
been  domiciled  at  tlie  Cape,  and  that  the  plaintiff  was 
his  wife  at  the  time  of  the  assignment,  it  should  be 
reserred  for  argument  whether  the  rights  of  the  plaintiff 
upon  the  indorsement  should  be  goTerned  by  the  Cape 
Colony  law  or  the  English  law."* 

0,  E.  Jenkins  (Fillan  with  him),  for  the  plaintiff.— 
The  contract  was  to  be  performed  in  England,  and  the 
validity  of  the  assignment  is  determined  by  the  domicile 
of  the  assured :  mohUia  sequuntur  personam,  and  the 
plaintiff  must  claim  the  moneys  in  England  as  upon  a  con- 
tract made  there  :  Sill  ▼.  Worswick,  1  H.  Blaokstone,  665, 
690 ;  Cammell  ▼.  Sewdl,  8  W.  B.  639,  5  H.  &  N.  728 ; 
Lehtl  V,  Tucker,  16  W.  B.  338,  L.  B.  3  Q.  B.  77  ;  In  re 
Marstilles  Exteniion  Railway  and  Land  Oo.,  30  W.  B. 
254,  L.  B.  7  Ch.  161.  The  debtors  could  only  be  sued  in 
England  :  Porter's  Law  of  Insurance  (1884),  402-3.  A 
bonus  is  a  participation  in  proftts,  and  as  an  interest 
in  corporate  property  is  governed  by  the  lex  sitOs: 
Robinson  t.  Bland,  2  Burr.  1077  ;  Story's  Conflict  of 
Laws  (8th  ed.)  chap.  8,  p.  325  (1).  The  law  of  the  place 
of  performance  is  to  goTem  the  contract. 

R,  F,  McMillan,  for  the  defendants. — The  assignment 
is  a  separate  contract  by  itself,  and,  being  contracted  in 
the  colony,  is  goTerned  by  that  colony's  law.  The  oases 
quoted  refer  only  to  indorsements  on  bills  of  exchange, 
which  are  go?erned  by  the  Law  of  Merchants.  This 
does  not  apply  to  such  common  law  contracts  as  this : 
Lebely,  T'uc^er  (Lush,  J.);  Bradlaugh  t.  De  Rin,  16 
W.  B.  1128,  L.  B.  3  C.  P.  286,  538.  The  capacity  to 
take  under  a  contract  must  depend  on  domicile,  and  by 
her  domicile  the  plaintiff  was  inoapacitated.  A  debt  has 
no  situs,  [The  Court.  ^Clearly  lex  situs  only  applies  to 
cases  of  real  property.] 

Jenkins^  in  reply. — ^The  original  contract,  being  in 
England,  can  only  contemplate  assignments  in  accord- 
ance with  English  law :  Rindman  t.  Hdm,  32  W.  B. 
258,  24  Ch.  D.  531  ;  Watts  t.  Shrimpton,  21  Bea?.  97. 

Day,  J. — In  this  case  a  certain  E.  L.  Lee  contracted 
with  the  defendant's  insurance  company  for  a  policy 
upon  bis  life.  It  does  not  appear  in  that  policy  where  the 
person  Lee  was  domiciled  at  the  time  of  the  making  of 
the  contract.  Were  the  question  of  domicile  important 
in  this  case,  from  the  description  giren  of  Lee,  as  a 
merchant  at  the  Cape,  it  might  bo  assumed  that  he  was 
there  domiciled.  The  contract,  on  the  other  hand,  was 
clearly  with  a  company  located  in  England,  and  it 
Kight  be  difflcult  to  determine,  under  some  circum- 
stances, where  the  contract  was  actually  made,  and 
what  law  would  regulate  it.  Here,  however,  the  question 
does  not  arise.  It  seems  to  me  unimportant  now  to 
consider  what  law  would  regulate  such  a  contract.  The 
case  before  us  begins  with  the  assignment  indorsed  by 
Lee  to  the  present  plaintiff.  That  was  an  assignment  of 
a  chose  in  action.  Choses  in  action  have  no  locality.  A 
contract,  ordinarily  speaking,  is  to  be  determined  by  the 
law  of  the  place  where  it  is  entered  into,  and  the 
assignment  here  is  a  distinct  contract,  and  can  only  be  a 
good  assignment  if  such  a  contract  Is  a  valid  one.  An 
assignment  arising  out  of  a  contract  cannot  be  affected 
by  incidents  other  than  those  arising  out  of  the  contract. 
The  question,  therefore,  whether  a  good  assignment  wai 
made  depends  upon  the  fact  whether  the  contract 
between  assignor  and  assignee  was  good  and  valid  in 
itself.  Undoubtedly  this  contract  for  the  assignment 
was  made  in  South  Africa,  and  it  was  for  a  chose  in 
action,  which  has  no  locality.  Yet  it  is  said  that  the 
validity  of  this  contract,  made  between  two  persons 
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resident  in  Soath  Afrioa,  must  be  determlDed  bjr  the  law 
in  England  becanae  it  was  in  referenoe  to  aomething 
affected  by  English  law.  Whether  it  be  bo  or  not  eeems 
to  me  to  be  unimportant.  The  contract  is,  for  this 
pnrposei  admittedly  void  by  Sonth  African  or  Gape 
Colony  law.  I  cannot  help  thinking,  therefore,  that  it  is 
a  reasonable  view  to  hold  that  this  contract  of  assign- 
ment, being  a  distinct  contract  admittedly  made  in 
Sonth  Africa,  mnst  be  construed  by  South  African  law. 
The  assignment  on  the  face  of  it  purports  to  be  a  foreign 
assignment,  and  it  is  for  the  insurance  office  to 
ascertain,  for  their  own  protection,  its  Talidity.  We 
have  been  pressed  by  cases  in  which  actions  on  bills  of 
exchange,  indorsed  or  assigned  abroad,  have  been  upheld 
by  the  courts  regardless  of  whether  the  indorsements 
were  valid  by  the  laws  of  the  foreign  countries  in  which 
they  were  made,  and  the  contracts  have  been  held 
subject  to  English  law.  The  subject  of  action  was, 
however,  in  those  cases,  very  different  from  the  present 
case.  Where  bills  of  exchange  have  been  drawn  and 
accepted  in  England,  and  indorsed  abroad,  the  courts 
have  held  that  the  invalidity  of  indorsements  did  not 
affect  the  liability  of  acceptors  in  England  ;  but  here  it 
is  not  a  question  of  liability  under  a  contract,  but  of  the 
validity  of  the  contract  Itself,  and  I  think,  therefore, 
tbat  the  plaintiff  falls  upon  the  poibt  reserved  before  us. 

Wills,  J. — I  think  the  defendants  are  entitled  to 
jndgmect  upon  this  point.  As  to  the  cases  quoted, 
in  Zehet  v.  Tucker  the  bill  was  accepted  in 
Eogland,  and  the  contract  was  wholly  English,  but  it 
had  been  indorsed  in  Paris,  and  the  court  held  that  the 
French  law  as  to  indorsement  did  not  apply,  and 
that  the  validity  of  the  contract  depended  upon 
English  law.  In  Bradlaugh  v.  De  Sin,  the  bill  was 
drawn  in  Paris,  accepted  in  England,  and  indorsed  in 
France,  and  it  was  held  that  the  law  of  France  must 
regulate  the  question.  The  same  principle,  however, 
seems  to  me  to  apply  to  both— namely,  that  you  must 
look  at  the  circumstances  under  which  the  bill  is  created 
in  Older  to  see  what  law  is  to  regulate  any  assignment  of 
such  bill,  and  to  see  when,  if  at  all,  it  is  to  be  expected 
that  any  indorsement  may  take  place  transferring  the 
right  of  action  upon  it.  If  such  transfer  may  bo 
expected  in  England,  English  law  will  govern  the 
validity  of  such  assignment;  if  indorsement  takes  place 
elsewhere,  then  the  law  of  that  locality  will  prevail. 
Here,  however,  there  was  no  particular  reason,  ptimd 
facie^  to  expect  any  assignment  of  the  choB6  in  action  at 
all,  nor,  it  so,  any  particular  reason  to  expect  it  to  take 
place  in. England.  It  was  made  by  a  person  residing — 
lit  any  rate,  at  the  time — at  the  Cape,  and  there  was 
certainly  a  possibility  of  its  being  ansigned  abroad. 
There  was  no  presumption  as  to  a  possible  transfer  in 
this  case  to  be  derived  from  the  circumstances  of  the 
original  contract.  That  beiog  so,  I  think  that  the  party 
who  accepts  the  original  liability,  knowing  that  an 
assignment  tnny  tske  place  elsewhere  than  in  the  country 
where  the  contract  was  made,  elects  to  stand  by  any 
assignment  which  may  be  so  made,  and  by  the  laws  of 
the  locality  governing  such  an  assignment ;  and  1  think 
that  liability  is  implied  apart  from  the  question  as  to 
where  the  actual  payment  of  the  insurance-money  may, 
under  the  terms  of  the  contract,  be  bound  to  take  place. 
The  bompafay  take  upon  themselves  the  risk  of  becoming 
Hdble  undel:  an  assignment,  wherever  it  may  be  made, 
provided  always  that  such  assignment  is  good  and  valid 
in  itself.  The  assignment  here  is  alleged  to  be  void  by 
the  law  of  the  |)lace  In  which  it  was  contracted,  and,  if 
so,  th^y  cannot  be  bound  by  it.  There  can  be  tto  great 
difficulty  imposed  upon  the  plaintiff  in  controverting 
such  an  allegation  if  the  fact  is  otherwise,  and  the  proof 
of  which  will  make  it  dear  whether  the  assignment 
ought  to  be  acted  upon.  The  original  qtiestion,  ta  tny 
mind,  was  certainly  a  difficult  one.    Had  no  authofities 


been  cited,  I  think  that,  primd  facie,  the 
par  tlesllving  in  a  colony  where  such  an 
by  the  lex  lod,  be  invalid^  would  be  sal&elsQti 
it  to  be  treated  as  invalid  ah  sntfio,  but  tbs  i 
cited  were  sufficient  to  create  diffioultics  la 
and  to  require  consideration,  and  npon  sodt  i 
tion  t  have  attempted  to  show  what  seems  to 
an  answer  to  and  explanation  of  the  principle  i| 
those  cases  were  decided.  Judgment  mast  Vk 
for  the  defendants. 

Judgment  for  the  de/endani§* 

Solicitor  for  the  plaintiff,  Julitis  A.  TfA«fih 

SoUciton  for  the  defendantsi  Sired  it 


Q.  fi.  Div.  (Day  and  Willi,  JJ.) 

In  re  Popi.  (a.) 

Judgment  crediht  —  Elegit— (Mef  /er  o 

Regiitration—Suheequent  purehaeer^^fl  S\ 

112,  8$.  1—3. 

A  judgment  creditor,  who  had  registend  h 
issued  an  elegit  against  the  lands  in  Midi 
iudgment  debtor,  to  tffhich  the  s7ierfffmaiee\ 
no  lands.    Be  then  obtained  an  wderfir  a 
certain  lands  of  the  debtor  in  Surrey  then 
gage.     The  latter  order  had  not  been 

Held  {reversing  the  decision  of  A.  L, 
chamhtrs\,  that  the  registration  of  the  order 
sarv,  ana  that  the  judgment  creditor  .wai 
pr^trred  to  a  subsequent  purchaser  of 
equity  of  redemption. 

Appeal  from  an  order  of  A.  L.  Smith,  J.,  si 
disoharging  an  order  appointing  a  raesf 
following  circumstances  :— 

Coles,  a  Judgment  creditor  for  £100 
issued  a  writ  of  elegit  against  any  lands  PofS 
in  Middlesex.  The  sheriff  retnrned  thatbs" 
in  Middlesex.  He  had,  however,  lands  in 
had  been  equitably  mortgaged  by  deposit  i^ 
to  the  Union  Bank  of  London.  Coles,  wif 
further  writ  of  elegit  against  lands  in  Si 
at  chambers  an  order  appointing  a  recelvea 
ment  had  been  registered,  but  the  order  Itl 
had  not.  After  the  making  of  the  order,  W^ 
receiver  entered  into  possession,  Pope  sold  ti' 
redemption  to  his  brother.  The  order  ftf  * 
was  rescinded  by  A.  L.  Smith,  J.,  on  the 
had  not  been  registered,  and  that,  tbeiefoi^ 
sequent  purchaser  for  jalue  had  a  better  tflk 
judgment  crteditor. 

R.   0.  B.   Lane,  for  the  judgment 
questions  arise— (1)  whether  a  writ  of  degd 
been  issued  against  the  lands  in  Bum/; 
the  order  appointing  k  receiver  should  bsTS 
tered.  With  regard  to  the  first  point,  stttf 
in  Ex  parte  Evans,  In  re  Watkins,  28  W.  * 
Ch.  D.  252,  it  would  hajre  been  an  idle  feA 
writ  of  tlegit.    With  regard  to  the  MSoad 
28    Vict.  c.  118   provides  that  "no  tvm 
shall  affect  any  land  of  l^hatever  tennrs 
shall  have   been  aetually  delivered  la 
virtue  of  a  writ  of  elegit  or  other  liwlti 
pursuance   of    aneh   judgnieal."     TUt* 
stitutei  the  actual  legal  title    for  tbs 
a  judgment  creditor  bad  nndir  tbs  ststatii  I 
0.  110,  as.  18, 19,  and  28  &  24 ^Het. e. 8di*, 
title  so  acquired  can  only  be  iBvaUdatm 

(a.)  Beported  by  G.  K.  Paiir,  Esq., 
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wotds  of  the  fctntnte :  ^f<on  ?.  Bay  wood,  32  ^. 
E  356,  L.  K.  9  Gh.  229,  236.  Having  obtained 
t&0  legal  estato  the  oreditor'd  tights  cannot  be 
ifleeted  b/  non-regiettatioh  o(  da  otder  appoihting 
a  receifor.  He  it,  in  fact,  in  the  position  ot  a  itott- 
gigee  iti  poeaesBioii  without  powet  of  sale,  and  tegiatra- 
tion  le  otilir  neceflnary  when  the  creditor  seeks  to  obtain 
Eo  Older  mm  the  conrt  for  the  sale  of  his  debtor's 
intsrest. 

/»9f>M,  for  the  purchaser  of  the  equity  of  redeup- 
tioii«--The  legal  estate  is  still  in  Pope,  and  il  is  not  a 
proper  oonrse  to  apply  fbr  ezeeution  where  a  writ  of 
lityif  might  have  been  issued.  The  reeeifer  ought  not 
to  ha^e  been  appointed  in  the  present  oase,  and  the 
eoart  will  deprive  a  man  of  a  right  which  he  has 
obtsined  irregularly.  28  ft  84  Viet.  e.  38f  s.  1^  provides 
thtt  the  writ  of  execution  must  be  regiotered  before 
aay  eharge  is  created,  and  27  ft  2S  Vict.  c.  112  does  not 
lepeal  this  statute^  it  merely  adds  a  further  provision  In 
order  that  a  judgment  may  be  operative* 

B.  0«  B.  Lane  replied. 

June  9. — ^The  judgment  of  the  court  was  delivered  by 

Wills,  ^. — ^The  question  presented  to  Us  is  one  of 
-flNuiderable  difficulty.    The  expression  ^'  affeol;  land  '* 
sppeara  to  us  to  be  a  synonym  for  the  creation  of  ah 
^altable  charge.    It  first  appears  in  1  ft  2  Ylot.  c.  110. 
«.  19,  and  a  comparison  of  that  section  with  section  13 
^  the  same  kti  makes  this  proposition  clear.    In  that 
JM  it  is  the  judgment  only  that  is    spoken  of    as 
*sihcting"  the  land.    In  23  ft  24  Vict.  c.  38,  ss.  1, 
j;tbe  execution  is  spoken  of  as  capable  of  **aifeoting'* 
it.   But  the  Kord  itself  does  not  appear  to  have  under- 
ipme  any  change  of  meaning  either  there  or  in  27  ft  28 
Vict.  c.  112.    The  provisibns  of  sections  4  and  6  of  the 
liit«mentioned  Act  show  clearly  enough  that  the  original 
netniog  of  the  word  Uras  in  the  mind  of  the  framer  of 
tkst  Act.    The  whole  of  this  legislation  appears  to  us  to 
lasfe  untouched  the  effect  of  a  completed  execution, 
whether  by  legal  or  equitable  process.    It  refers  only  t& 
esses  in  which  the  creditor  seeks  to  enforce,  by  the  aid 
of  the  court,  a  charge  upon  the  land.    In  the  case  of 
legal  execution,  the  return  of  the  writ  of  eUgit  vests  the 
iegal  estate  in  the  creditor,  and  enables  him  tu  obUiU 
pjectment  if  the  debtor's  interest  be  in  possession,  or  to 
roe  for  the  rent  if   the  debtor's   interest    be  in   re- 
version upon  the  determination  of  a  tenancy :  Hait6n 
r.    Haywood,     He   would    then    need  no    aid    from 
the    court,  nor    have    any    occasion    to    look    to    his 
lodgment    or    writ    of    execution    as    constitutid^    a 
Bharge   or  ''affecting"  the  land  within  the  tneauiog 
}f  the  legislation  under    discussion,   and    he    would, 
there  fore,  have  no  occasion  to  regiater  his  Judgment  or 
)ia  writ,  nor  could  his  failure  to  do  so  defeat  his  legal 
ttle  or  give  priority  to  a  subsequent  purobiser,  though 
m  value  and  without  notice.    The  appointment  of  a 
iseeiver  ie,  in  our  opinion,  the  equivalent  of  the  ezeeu- 
tton  of  the  writ  of  tlegit.    It  amounts  to  a  '*  delivery  in 
'oention."    That  it  does  so  within  the  meaning  of 
n  ft  28  Viet.  e.  112  is  past  discussion  since  the  decisions 
a  ffqtton  V.  ffayweod  ;  Anglo^Italian  Bank  v^  DaviVs^ 
!7  W.  B.  a,  9  Oh.  Jy.  276 ;  and  Ex  parte  Evan$,  28 
AT.  R.  127, 18  €h.  D.  252i     The  reasoning  by  which, 
n  those  eases,  the  proposition  is  supported,  appears  to 
IS  t3  show  that,  apart  from  the  statutes  in  question^  the 
tffect  ef  an  order  appointing  a  receiver  is  not  merely  to 
mt  the  judgment  creditor  in  such  a  position  that  he 
say  go  to  the  court  for  a  further  order  to  sell  the  prop- 
rty  in  hie  capacity  of  a  person  hating  a  charge,  in 
rhich  case  he  would  certainly  need  to  register  his  writ 
by  virtue  of  27  ft  28  Viet.  c.  Il2,s.  68),btttalso  to  operate 
le  a  complete  execution.    To  the  fruits  of  that  execu- 
loo,  so  long  as  they  are  eonfiaed  to  the  unaided  effect 


of  the  process  of  execution,  the  execution  creditor  is 
entitled  by  the  order  of  the  court  already  made;  he 
cannot  be  deprived  of  them  by  the  act  of  the  debtor  any 
mora  than  he  could  if  he  had  the  legal  estate.  The 
analogy  between  his  position  and  that  ot  the  tenant  by 
elegit  is  complete,  because  the  tenant  by  elegit^  If  he 
wanted  to  do  more  than  enjoy  the  benefit  of  the  land 
until  his  debt  was  paid,  would  be  obliged  to  treat  the 
judgment  or  the  execution  as  a  charge,  and  to  resort  to 
the  court  for  help,  in  which  case  he  would  have  to  regis* 
ter  his  judgment  and  writ  of  elegit  just  as  much  as 
would  the  creditor  who  had  obtained  his  equitable 
execution  to  register  the  Judgment  and  the  order 
appointing  a  receiver.  In  either  case  he  would  have,  in 
order  to  obtain  the  beneBt  of  the  Acts  in  question,  to 
register  his  judgment,  to  iHue  ezeoution  within  three 
months  after  such  registration  (28  ft24  Viot  o.  38,  s.  1), 
and  to  register  his  writ  of  execution,  though  no  time, as  far 
as  I  can  see,  seems  to  be  indicated  for  the  registration  of 
the  writ,  ahd  as  the  priorities  datOf  not  from  the  regis* 
tration,  but  from  the  execution,  ef  the  writ  (27  ft  28 
Vicl  0.  112,  s.  6),  it  is  difficult  to  see  that  the  registrar 
tion  of  the  writ  is  more  than  a  formality.  It  may  be 
effected  apparently  at  any  time,  and  it  would  seem  to  be 
equally  available  under  tie  27  ft  28  Viot.  c.  112 
whether  made  immediately  after  execution  executed  or 
only  an  hour  before  applying  to  the  court  for  an  order 
of  sale.  It  is  true  that  in  the  eases  eicsd,  and  in  those 
referred  to  in  the  judgments  in  those  eases,  the  reason 
Why  equitable  execution  was  resorted  to  was  that  there 
was  a  legal  impediment  in  the  way  of  legal  ncecution 
which  rendered  legal  execution  impossible,  whilst  in  the 
present  Case  it  only  renders  it  highly  ineonvenient. 
We  cannoc  think  that  this  circumstance  can  make  the 
execution  of  leas  effect  in  the  one  case  than  in  tho  other, ' 
and  we  are  glad  to  be  able  to  adopt  a  view  which  ia 
free  from  the  anomaly  of  making  the  order  of  the 
court  by  which  the  payment  is  enforced  of  less  avail, 
beoause  it  is  derived  from  the  equitable  jurisdiction  of 
the  court,  than  it  would  have  been  had  it  been  derived 
from  the  jurisdiction  of  common  law.  The  distlnetion 
between  the  enforcement  ot  a  charge  and  the  operation 
of  an  order  appointing  a  receiver  as  the  equivalent  to 
legal  execution  is  stated  very  clearly  in  the  j.udg. 
ment  of  Cotton,  L.J.,  in  the  Anglo-Italian  Bank 
vt  Daviet,  In  the  same  ease  Brett,  Ii.J«,  points 
out  that  the  jurisdiction  to  appoint  a  receiver  pend- 
ing litigation  is  not  affected  by  27  ft  28  Viot.  o. 
1J2,  Which  was  passed  for  another  purpose.  We  think 
it  follows,  by  parity  of  reasoning,  that  the  effect  of  the 
appointment  of  a  receiver,  not  as  a  step  to  the  enforce- 
ment of  a  charge,  bub  as  a  means  of  realizing  a  debt, 
has  not  been  affected  by  the  statutes  in  queation.  We 
are,  therefore,  of  opinion  that  this  appeal  must  be 
allowed  and  the  order  resoinding  the  appointment  of  a 
receiver  discharged. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Tickdl  &  Co, 

Solicitor  for  the  respoiidsnt,  M.  ff»  Pope, 
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High  Ooubt. 


Rbo«  v.  Shubxbb. 


Hiav 


ao.  B. 


Jnno  24. 


Eeg.  r.  SaiXBicEB.  (a.) 


Criminal  lauh-'Perpetuatiwi  of  teitimony^Notice  of 
inUntion  to  take  down  itaiemeni  of  dying  person — SO 
df  81  Vict.  c.  85,  8.  6. 

Where  it  it  intended  to  taJce  the  deposition  of  a  dying 
person  in  a  criminal  matter,  the  notice  required  hy  SO  <l 
81  Vitt,  c.  85,  s.  6,  to  he  served  upon  the  person  against 
whom  it  is  tendered  must  he  in  writing, 

8o  held  hy  Lord  Coleridge,  0.  J.,  Benman,  Field,  and 
Mathew,  JJ. ;  dissentieate  Day,  J. 

The  prisoner  bad  been  tried  and  convicted  before 
Hawkins,  J.,  at  Swansea,  of  a  rape  upon  his  daughter, 
Annie  Shnrmer,  a  girl  aged  between  fourteen  and  fifteen 
years,  on  the  10th  of  February,  1886.  Annie  Shurmer 
died  on  the  7th  of  March  following. 

On  the  part  of  the  prosecntion  a  statement  on  oath  of 
the  deceased  girl,  purporting  to  be  taken  on  the  SOfch  of 
February,  1886,  in  accordance  with  the  provisions  of  the 
statute  30  &  81  Vict.  c.  85,  ••  6,  was  tendered  as  evidence 
against  the  prisoner. 

Objection  was  made  to  it  by  the  prisoner's  counsel, 
Mr.  Abel  Thomas,  on  two  grounds — (1)  That  there  was 
no  evidence  that  reasonable  notice  of  the  intention  to 
take  such  statement  had  been  served  upon  the  prisoner 
against  whom  it  was  proposed  to  read  it ;  and  (2)  that 
there  was  no  proof  that  the  prisoner,  although  he 
was  present  when  the  statement  was  made,  had  full 
opportunity  of  cross^ezamining  the  deceased  girl  who 
maide  it. 

In  all  other  respects  the  statement  was  duly  and 
regularly  taken,  so  as  to  be  admissible  in  evidence 
against  the  prisoner. 

Upon  the  objections  above  mentioned  the  learned 
Judge  admitted  the  statement  as  evidence,  and  reserved 
the  points  raised  for  the  consideration  of  this  court.     ^ 

The  evidence  of  Sergeant  Williams  was  to  this  effect 
—that  he  arrested  the  prisoner  on  Thursday,  the  18th  of 
February,  on  two  charges  of  rape  on  his  daughter  Annie 
on  the  loth  and  llth  of  February ;  that  the  prisoner  was 
taken  to  the  police  station,  where  he  was  detained  in 
custody  nntU  the  20th  of  February,  when  the  girl,  being 
then  very  ill  in  her  father's  (the  prisoner's)  house,  it 
was  determined  to  take  her  statement  there  under  the 
statute  above  mentioned  ;  that  he  on  this  latter  day  took 
the  prisoner  from  the  police-station  to  the  house,  telling 
him  that  he  was  taken  there  for  the  purpose  of  taking 
Annie's  statement,  to  which  he  said  nothing ;  that  he 
was  taken  into  the  room  where  were  present  the  magis- 
trate, his  derk,  and  Annie  ;  that  Annie  was  then  in 
prisoner's  presence  told  by  the  derk  that  they  had  come 
to  take  her  statement  in  writing;  that  she  was  duly 
sworn,  and  made  her  statement,  wbioh  was  written  down 
by  the  clerk ;  that  it  was  afterwards  read  over  to  and 
signed  by  her  ;  that  during  the  whole  time  the  prisoner 
was  present,  and  could  see  and  hear  all  that  took  place; 
that  nothing  was  said  to  the  prisoner. 

The  prisoner  elected  to  give  evidence  under  the 
Criminal  Law  Amendment  Act,  and  stated  that  he  was 
not  allowed  to  ask  the  girl  questions,  that  he  was  going 
to  do  so,  but  was  stopped  by  the  magistate,  and  "  did  not 
trouble  to  say  anything  afterwards  " ;  and,  he  added,  "  I 
had  begun  to  speak,  I  was  going  to  get  up,  I  was  going 
to  say,  I>on't  make  her  tell  any  more  lies."  The 
prisoner  also  swore  that  he  did  not  know  he  had  a  right 
to  put. questions.  On  this  Sergeant  Williams  was  re- 
called, and  stated  that  it  was  untrue  that  the  prisoner 
was  prevented  from  saying  anything  as  alleged  by 
him. 

The  prisoner's  statement  that  he  was  not  allowed  to 

(a.)  Beported  by  B.  K.  Mblshbimbb,  Esq.,  Barrister- 
at-Law. 


fflOlt 


ask  or  in  any  way  prevented  from  addog  tbe 
tions,  or  that  he  was  stopped  by  the 
that  he  did  not  know  that  he  had  a  right  to 
tions  to  her  was  disbelieved  by  the  Judge. 

As  to  the  first  objection,  the  answer  on 
the  Crown  was  that  the  prisoner  being  in 
the  charge  upon  which  he  was  subseqaentlj 
present  when  the  statement  was  taken,  no 
intention  to  take  it  was  necessary,  the  olij« 
statute  in  requiring  notice  being  only  to  givs 
to  be  affected  by  the  statement  an  opportiu% 
present,  as  in  this  case  he  was.  Marmer,  t' 
had,  in  fact,  notice  of  the  intention  to  taks 
ment,  inasmuch  as  Police-Sergeant  WHlisas 
expressly  that  he  was  being  taken  to  the 
purpose  of  taking  it,  and  although  the  Sth 
quires  notice  to  be  served  upon  ti^e  person  s(^ 
it  is  proposed  to  be  read  in  evidence,  it  is  not  i 
required  to  be  in  writing,  and,  tfaerefore^  i 
notice  was  sufficient.  The  7th  section 
object  for  which  notice  Is  required— vii., 
accused  may  have  the  opportunity  of  behig 

If  such    notice  as  is   mentioned  in 
essential  to  the  admissibility  of  the 
verbal  notice  is  sufficient,  then  it  must  be 
been  proved  that  reasonable  notice  of  the 
take  such  statement  was  served  on  the 
the  statement  was  taken. 

As  to  the  second  objection,  the 
of    the  Crown  was   that  it  is  not  tt( 
prisoner  should  be  invited  to  oross-ezaiafaio 
words  that  he  has  a  right  so  to  do ;  that 
knew  that  he  was  in  custody  upon  the 
which  the  deceased  made  her  statement; 
taken  into  her  presence  for  the  express 
hearing  it  made ;  that  he  was  actually  presesti 
it  made  from  beginning  to  end ;  and 
without  being  told  so  in  words,  to  know 
was:  see  11  &  12  Vict  a  42,  s.  17. 
own  statement  thaC  Le  was  going  to  sik 
but  was  stopped   (though  disbelieved  hj 
showed  that  he   was  not  in  ignorsnoe  ( 
Moreover,  that  the  law  presumes  that,  if 
was  present,  be  had  a  full  opportunity  of 
ation,  though,   of   course,    this  pre8UD[ 
rebutted:  see  £eg.  v.  Peiioock,  12  Cox C 
learned  Judge  found,  as  a  fact,  that  tb» 
full  opportunity  of  cross-examining  the  ' 

Ko  counsel  appeared  for  the  prisoner  i 
ment 

Marchant  WiUiamSf  for  the  prosecution. 

Day,  J. — I  have  the  misfortune  to  difvj 
rest  of  the  courts  not  upon  the  second  oija  "" 
prisoner  is  found  to  have  known  of  bii  i' 
have  had  full  opportunity  of  exercising  i' 
the  first  objection  referring  to  the 
notice.    Now  the  object  of  the  80  ft  31 
6,  is  to  provide  means  for  perpetuating  I 
rendering  it  available  in  the  event  of  tks  ^ 
person  ^ving  it,  and  the  written 
person  is  made  admissible  in  evidenos  "f 
proved,  to  the  satisfaction  of  the  <Kmrtk  tt^ 
notice  of  the  intention  to  take  such  itskitf^ 
served  upon  the  person  against  whom  it  ^  I 
be  read  in  evidence."    The  object  of  tliii  P 
enable  the  party  to  attend  and  to  ssoore 
protecting  his  interests.    In  this  esse  the  i 
present ;    he  did  not  require  farther  pn^ 
justice  is  in  no  way  affected  by  the  ao^ 
been  in  writing.    The  end  of  the  ststete  f- 
to  have  been  attained,  and,  since  thf^ 
nothing  about  a  written  notice,  I  ss  r 
that    for  this  purpose  the  notice  m»f 
orally.    In  section  7,  which  piorideithei 
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HouBi  OF  Lord*. 


t  the  attendance  of  a  penon  in  castod/,  the 

lire  an  order  *'  in  writing."    The  inference  to 

ifron  the  omiaeion  of  thoae  words  in  aection  6 

r  of  the  Tiew  I  ha?e  expreaeed.    I  am,  there- 

^opinlon  that  the  oonYiotion  ahonld  be  npbeld* 

isinai,  C.J.— I  am  abont  to  delifer  the 
of  the  rest  of  the  conrt  (Dbiocan,  Firld,  and 
~:)  which  ia  in  agreement  with  my  oirn.  Upon 
!«i]ection  raiaed  by  the  priaoner  there  ia  no 
of  opinion,  bat,  inaamnch  aa  both  pointa  ara 
pneedent  to  the  admiaaibility  of  the  efidenoe 
the  oonYiotion  cannot  atand  if  either  of 
led  in  faYoar  of  the  prisoner.  Here,  by 
worda  of  the  atatnte,  the  aerHoe  of  a  notice 
precedent  to  the  reading  of  the  efidenoe, 
bportant  to  aee,  by  reference  to  the  proYiaiona 
7,  what  aort  of  notice  was  intended  by  the 
That  aeotion  exponnda  the  meaning  of  the 
Mrred  *' ;  it  aaanmee  the  condition  precedent  of 
hsTe  been  fnlflUed,  and  then  proYidea  that  the 
toy,  hy  an  order  in  writing,  direct  the  gaoler  to 
he  priaoner  to  the  place  "  mentioned  in  the  aaid 
The  fair  meaning  of  theae  worda  ia  certainly  in 
the  Yiew  that  the  notice  muat  be  in  writing, 
itrain  the  worda  to  read  them  otherwise,  and, 
if  the  context  really  required  it,  we  might, 
0  80,  yet  here  I  think  it  ia  not  only  in  accord- 
the  atriot  and  fair  interpretation,  bat  alao 
idienoy,  that  we  ahoald  oonstrae  them  as  we 
example,  if  the  notioe  were  not  in  writing,  the 
arder  ooald  only  be  drawn  np  after  hearing 
of  what  passed  on  the  gifing  of  the  notice. 
ietioQ  most,  therefore  be  quashed. 

6'on  quashed. 

lor  the  proeecaUon,  G.  Mayor  Cooke^  for 
Mki,  Grickhoirell. 


Souse  oC  l.otli0. 


BA.(BDgland).  Deo.  17. 

*>  Bkightoit,  and  South  Coast  Eailwat 
Co.  9.  TsmiAJS, 

^^Nuisanee^Cattle  trafflc-^User  of  land  for 
purpoBe  authorized  by  siattUe, 

pi  (udhoHze-i  to  he  taken  hy  a  railway  company 
pi/wiaZ  ilrf  for  the  purpose  of  a  cattle  station 
vj^  wUhofU  negligence.  The  user  would  have 
p/w  the  Act,  an  actionable  nuieance, 
li  Mof  the  company  could  not  be  restrained  from 
«w  land  for  purposes  expressly  authorized  by 
\(Md  that  the  case  was  different  from,  that 
\ permissive  poufcre  in  Metropolitan  Asylums 
■-.  Hill,  29  W.  B.  617,  6  App.  Cas.  193. 
»  of  the  Court  of  Appeal  (Baggallay,  Boiren, 
•^L-JJ.)    reparUd  33  fF.  B.  762,  29  Ch.  D. 

fxom  a  decision  of  the  Court  of  Appeal  (33 
^«2,  29  Oh.  D.  89)  upholding  an  injunction 
^  North,  J.,  against  the  oompatay. 
'^•poQdent  Truman  brought  an  action  on  behalf 
>||«f|  the  oocnpiers  of  several  houses  in  Lansdowne- 
^ydon,  and  others,  to  restrain  the  company  from 
™8»nttisanoe  caused  by  cattle  and  droYers  on 
JJOtatog  the  ndlaray  station  and  near  the  plaintiffs' 
*  l.he  land  had  been  acquired  by  the  company 
^»  •Pecial  Act  (1  &  2  Vint.  c.  cxix.).  authorizing 
P*nyto  purchase  by  agreement  parcels  of  not 


more  than  fifty  acres  in  places  deemed  eligible  for 
additional  station  yards  and  for  receifing  cattle  on  the 
railiray,  and  the  company  had  power  to  sell  these 
additional  landep  and  purchase  others  more  eligible  from 
time  to  time. 

July  16,  17,  21. — Bigby,  Q,G.f  and  Ingle  Joyce,  for 
the  appellants,  distinguished  Metropolitan  Asylums 
Dietrict  y.  Hill,  29  W.  B.  617,  6  App.  Oas.  193,  and 
cited  Sturges  y.  Bridgmin^  28  W.  E.  200,  11  Oh.  D. 
852  ;  B.  Y.  Pease,  4  B.  &  Ad.  30  ;  Vaughanr.  Taff  Vale 
Bailway  Co.,  8  W.  R.  549,  5  H.  ft  N.  679  ;  Hammer^ 
smith  Bailway  Co.  y.  Brand,  L.  R.  4  H.  L.  17 19 17  W.  R. 
H.  L.  Dig.  14.  [Lord  Selbornb  referred  to  Stockton^ 
<^ .,  Bail  way  Co.  y.  Brown,  8  W.  R.  708,  9  H.  L.  C. 
245.] 

Barber f  Q.(7.,  and  Alexander  Young,  for  the  respond- 
ents, cited  Zorcf  Beauchamp  v.  G'reaf  W€Stern  Bailwty 
Co.,  16  W.  R.  1155,  L.  R.  3  Ch.  745  ;  Jon^s  y.  Festiniog 
Bailway  Co.,  L,  R.  3  Q.  B.  733,  16  W.  R.  0.  L.  Dig. 
75. 

Bigby  replied. 

Deo.  17. — Lord  Halsburt,  0.— In  this  case  the 
plaintiff,  Joseph  Truman,  the  occupier  of  a  house  in 
Lansdowne-road,  Croydon,  and  certain  other  co-plain- 
tiffs, oocnpiers  of  honses  in  the  Yicinity,  complain  of  the 
defendants,  that  in  the  year  1881  the  defendanta 
erected  certaia  cattle  pena,  a  cattle  dock  or  yard,  and 
haYe  from  that  time  to  the  bringing  of  the  action  used 
them  for  aheep,  calYco,  and  cattle,  daily  and  nightly,  for 
the  purpoae  of  their  being  loaded  and  unloaded,  and 
haYe  thereby  cauaed  great  annoyance  to  the  plaintiffs, 
and  haYe  aubatantially  interfered  with  their  comfort  and 
enjoyment  in  the  occupation  of  their  houses. 

North,  J.,  before  whom  the  action  was  tried,  found 
that  these  allegationa  were  established  by  the  cYidence, 
and  the  Court  of  Appeal  was  of  opinion  that  that  find- 
ing of  fact  was  supported  by  the  e?idenoe.  Neither  the 
statement  of  claim  ndr  any  finding  by  the  learned  judge 
suggests  that  the  defendants  were  guilty  of  any  negli- 
gence in  the  use  of  the  cattle  pens  and  dockyard,  as 
distinguished  from  the  selection  of  its  site,  and  the 
whole  question  turns  on  the  right  of  the  railway  U* 
select  and  use  that  site,  although  its  use  may  inYolfe  a 
nniaanoe  to  the  neighbouring  proprietors.  That  question 
must  depend  upon  the  authority  which  Parliament  has 
granted  to  the  railway  company. 

The  ground  upon  which  North,  J.,  has  proceeded  in 
that  respect,  supported  by  the  Court  of  Appeal,  although 
for  different  reasons,  has  been  that,  it  being  competent 
to  the  company  to  select  another  site  more  con? enient 
and  less  injurious  to  the  plaintiffs,  they  haYe  selected  a 
site  which  has  caused  the  injury  of  which  the  plaintiff d 
complain.  It  cannot  now  be  doubted  that  a  railway 
company  constitnted  for  the  purpose  of  carrying  pae- 
sengers,  or  goods,  or  cattle,  are  protected  in  the  use  of 
the  functions  with  which  Parliament  has  intrusted  them, 
if  the  use  they  make  of  those  functions  necessarily  in- 
folYes  the  creation  of  what  would  otherwise  be  a  nuisance 
at  common  law.  Brer  since  the  decision  of  Bex  y.  Pease 
in  1832  it  has  been  established  so  firmly  by  repeated 
decisions  that  that  proposition  is  no  longer  within  the 
region  of  controYersy,  and  if  these  cattle  pens  and  dock- 
yards had  been  within  the  original  limits  of  dcTiatlon,  or 
what  was  equifalent  to  the  limits  of  dcTiation  in  modern 
Acts,  when  the  line  was  first  authorized,  and  had  been 
erected  within  those  limits,  I  do  not  understand  that 
any  of  the  learned  judges  would  haYe  doubted  that  the 
company  were  acting  within  their  powers,  and  were 
protected  upon  the  principle  I  haYe  stated  aboYe.  For 
reasons  which  I  will  presently  give  I  think  the  same 
question  which  arises  now  might,  with  equal  plausibility, 
have  been  urged  in  that  caee.  Bat  I  paes  on  to  con- 
sider the  distinctions  which  are  supposed  to  take  this 
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caae  out  of  the  general  principle  to  which  reference  h*e 
been  made. 

The  original  Act  was  paeaed  fn  18S7,  and  in  Hie  jmt 
1881  the  cattle  pens  and  dockyard  were  erected  and 
need.  I  do  not  staj  to  inquire  whether  they  were 
selected  with  a  due  regard  to  the  pnblic  eonTenienee. 
In  the  Yiew  I  take  that  is  an  imaateria)  qneetion, 
because  I  think,  if  the  company  were  acting  under  their 
atatutory  authority,  the  aheolnte  discretion  of  selecting 
tfae  site  was  in  them ;  if  they  were  not  they  wonld,  like 
any  other  persons  guilty  of  a  nuisancep  be  liable  to  be 
restzained  from  a  continuance  of  it.  ' 

Now  it  seems  to  have  been  contemplated  by  the 
Legislature,  when  passing  the  original  Act^  that  it  might 
become  necessary,  as  time  went  on,  to  enable  the 
company  to  provide  additional  stations  and  yards  for 
receiring,  loading,  or  keeping  cattle,  and  for  that 
purpose  it  enacted  that,  in  additioB  to  the  lands 
anthoriaed  to  be  taken  ezpresslyy  the  company  fov  sneh 
purpoees  might  acquire  other  land,  but  Kstricted  this 
power  of  purchase  in  seTeral  important  particulars.  The 
whole  amount  must  not  exceed  fifty  acres  ;  it  could  only 
be  taken  by  'voluntary  contract,  and,  as  matter  of 
physical  necessity,  it  could  only  be  taken  when  it  could 
be  used  in  connection  with,  and  at  auxiliary  tcv  the 
lailway  authorized  by  the  Act* 

I  believe  the  whole  queetion  moat  tnm  on  the  efteet 
to  be  given  to  the  section  (82)  which  ereatee  this  flexible 
machinery  for  providing  additional  aecomaodatioB. 
Now  it  seems  hardly  to  admit  of  arguBMnt  that  the 
atatute  intended  such  additional  aooomoMdationy  when 
provided,  to  form  part  of  and  to  be  uped  vrifth  the  rail- 
way, and,  if  ao,  to  share  the  immunity  whieh  the 
railway,  in  its  original  eonstruetkm,  would  have  enjoyed 
from  actiona  levelled  at  its  nae.  It  wonkl  be  strange, 
indeed,  if  the  Legislature  oonld  ba  supposed  to  have 
autboriaed  the  railway  to  commit  a  nnisanae  «p  to  a 
certain  point,  to  have  provided  machinery  for  extending 
the  railway  and  its  use  beyond  that  point,  and  yet  to 
have  allowed  the  f  urthev  user  to  be  open  to  mm  aatlan  to 
restrain  ito  nee.  As  I  have  said*  the  very  same  qnsstlon 
which  is  now  urged  might,  wUh  equal  towe^  hava  been 
urged  against  the  original  tormatioB  ol  the  lines,  and, 
indeed »  was  urged,  though  without  eleot^  in  Rat  ▼. 
Peoss.  The  limits  of  deviation  give  to  the  company  a 
discretion  as  to  where  they  will  fix  thek  line,  and  in 
JtS0V.PMMe  it  wae  pointed  ant  that  the  Um  might  bane 
been  made  within  the  limits  of  the  eoaifany^s  pawem  so 
many  yards  from  the  highway  as  very  maoh  to  diminish 
the  nuisance  to  the  trafto,  which,  ha  thai  aaaa^  was  the 
main  subject  of  complaint.  That  asgnment,  hawevet, 
wa»dieregatded,  and  in  none  ni  the  eases,  so  ftar  as  I 
am  aware,  has  it  ever  been  revived,  tlKmgh  to  amny 
cases,  conspicuously  in  Eeummtwmith  Baiivm^  COk  v. 
Brand,  it  might  have  been  very  plansihiy  urged  that  a 
few  feet  further  oft  would  sensibly  havs  diminisksd  tta 
-vibratioa.  But,  in  truth,  it  would  be  tospoesihie  to 
apply  such  a  prindple;  the  old  notion  ol  people  leefaig 
their  righto  of  complaint  beeanse  they  aeaae  to  a 
nuisance,  has  been  long  since  exptoded.  Sappoea  the 
alternative  site  aaggested  in  this  place  to  have  been 
taken.  There  may  heat  preeent  no  adjointog  ewneiu  to 
that  site  who  would  be  disturbed  in  their  oocnpalden  by 
the  estoblishment  of  a  cattle  dock  there,  but  hasealtor 
houses  may  be  built,  and,  unlese  sobm  new  principto  of 
law  is  to  excuse  the  railway  company  from  liability  ior 
the  existence  of  the  nuisance,  I  am  at  a  loss  to  under- 
stand why  the  future  neighbouia  of  that  sito  will  not 
have  as  good  a  right  to  rsstrain  the  company  aathe 
present  occupiers  of  Lansdowns-road.  It  may  not  be 
Immaterial  to  observe  that  tha  82nd  seetioa  is  e^oaliy 
applicable  to  passenger  stations  aa  to  aattle  pens»  and  I 
can  quite  imagine  that  the  establishment  of  a  paseeager 
etetlon  might  be  a  real  annoyance  to  a  neiffhbour 
previously   free   from   the   noise    Involved   in  such  au 


eetoblishment.  If  the  argument  addressed  i 
sound  as  to  eatHa  pens,  it  would  be  equally  i 
to  the  creation  of  a  new  paasenger  station. 

North,  J.,  and  Baggallay,  IjJ^  expressly  1 
judgment  upon  the  decision  of  your  lordshipir 
M^ropoliian  AnflmfM  DidHet  ▼.  BiU,  sai 
little  singular  to  observe  that  tiio  veij 
some  of  your  lordships  need  in  that  case  to  I 
the  Act  of  Parliaaaeat  which  yoor  lordehipB  t 
construing  from  the  dass  of  Aeto  now  nadsr  n 
relied  upon  aa  justifying  the  proposition 
dedskm  of  that  ease  mnet  govern  the  prsseai 
it  is  enough,  in  dieenssing  that  caae,  to  si^ 
ground  of  dedeion  vras  oaa  whieh  distingaisli 
the  preeent  by  leaeoa  of  the  varj  nature  of 
ment  which  vrae  then  under  disoawion, 
Aote,  treated  aa  a  weU-known  and  reoogniaai 
legislation,  were  expreasly  and  aaref nUy  dirt 
from  the  permissive  ehaiaator  of  the  legislalii 
your  lordships  weia  then  oonetming.  BnMdly  d 
distinction  taken  amoonted  to  this,  that  a 
hospital  might  ba  buiU  and  maiatoiasd  if  it 
done  without  ereating  a  nnisanasy  wheiess  tbe 
Acte  ware  assumed  to  eatobUsh  the  proposltioa 
railway  might  ba  mada  and  used  whathsr  aaiiai 
created  or  not. 

I  am,  therefore,  of  opinion  that  the  order  vpft 
ought  to  be  reveieed,  the  Ofder  of  North,  J.,  4 
ihe  judgment  entered  tor  the  defendants^  a 
respondento  should  pay  tha  aoato  both  hers  a 

Earl  of  SxLBoaink— This  waa  an  aatioa 
junction    and   daasagea   brought   by   the 
against  the  defendants*  for  a  anisaiMe 
caused    to  the  raepondento  and  their  fi 
appellanta  bringing  oattle  and  other 
cattle  dock,  yard,  and  peas*  sitaato  on  a 
ground  adjoining  the  Lansdowne-road  at 
the  opposite  side  of  which  tlio  reepondenti' 
situate),  and  keei^ng  suoh  animals  there, 
on  the  adjoining  rails*    It  Is  foond,  as  the 
facto  in  evidence,  that  there  is  a  oanse  of 
the  use  made  by  the  appellanto  of  this  Isa 
izedby  their  Acte;  and  also  that  there  is 
action,  on  the  ground  of  negligence  in  tbs 
doing  what  is  authorised,  if  that  nee  of  the 
fact,  authorized,  so  as  to  bring  the  ease  uiilis 
ciple  of  Hex  v.  Pea$$  ;  Vaughan  v.  Taf  Feh 
Co. ;  and  Hammtnmilk  BaUmm^  €b.  v, 
question,  therefore,  to  wiMther  it  does  or  d 
within  that  prinoipla. 

The  land,  wheUac  originally  within  Ito 
powers  of  the  London  and  Brighton  Bailw^ 
the  appellanto  repreeent)  or  not,  was  not 
those  powers  or  during  their  oontinuanea 
sldered  in  the  courto  below  (and  in  this 
reason  to  differ  from  titom),  to  have  bsea 
by  agreement  under  a  power  given  by 
the  London  and  Brighton  Railway  Act  of  H 
compulsory  powers  of  the  company  ezpirsd  is 
this  land  was  purchased  at  a  sale  by  aoeti 
If  it  could  be  made  out  (as  was  conteadsd 
of  thereepondento)  that  the  powers  of  tto 
purchase  lands  by  agreement,  whether  vadtr 
section  or  otherwise,  were  limited  in  poiat  of 
to  ten  years  by  the  124th,  or  to  ssvea  j 
lS9th,  section  of  tha  Act,  it  would,  ia  nf 
follow  that,  aa' there  would  be  no  statatMy 
for  the  acquisitton,  so  there  ooald  to  bobs  for 
of  this  kmd,  f ov  aay  of  the  Dafaosss  of  ^ 
But  I  think  it  would  be 
guage  of  thoee  seetioas 
either  of  them.    The  parohaee,  thsnfore, 
finthortzed,  thoogh  it  could  only  to 
made)  by  agreement. 


iieipedl 


be  dotog  great  violsBflsti 
I  to  put  any  sasb  «B«^ 
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What,  th«D,  were  the  ptirpoiiefl  forwbtoh,  by  tbe  82Qd 
MetlOD,  the  eompany  wae  einpow<*re(l  to  poTchMe  "in 
foeh  plecee  as  sboald  be  deemed  elfgible,"  lands  not 
ei06edlDg  in  tbe  whole  fiftj  aeres,  in  addition  to  thote 
ethenrise  anthoriied  f  The  eompany  had  ezprees  power, 
under  seetlon  198,  to  oonvej  npon  their  railway,  in  car- 
ileget  propelled  by  locomotive  engines  or  otherwise 
^inter  alia),  **  all  each  cattle  and  other  animals  as  sboald 
be  offered  to  them  for  that  purpose  " ;  and  tbe  purposes 
«tiffeseed  in  section  82  were  '*  making  and  providinj; 
aMItienal  ttatione,  yards,  wharfs,  waiting,  loading, 
and  unloading  places,  warebonses,  and  other  baildiogs 
tod  oonf eniencee  for  reoeit ing,  depositing,  loading,  or 
fceiping  any  cattle,  or  any  goods,  articles,  matters,  or 
tilings  conveyed,  or  intended  to  be  conveyed,  upon  tbe 
fiiiiray/'  Tbe  purpose,  therefore,  for  which  the  land 
nov  in  question  is  used  by  tbe  company  is  one  expressly 
«uthoriied  by  the  section  under  which  it  was  acquired  ( 
«Ad  it  is  a  purpose  Incidental  and  necessary  to  the 
Mtberlsed  use  of  the  railway  itself  for  the  general 
esttle  traflle  of  the  undertaking.  If  tbe  authority  is 
not  such  as  to  bring  that  use  within  the  principle  on 
wkieh  Rex  v.  Pease  and  tbe  ether  cases  to  which  (  have 
feferred  were  decided,  I  do  not  see  bow  it  could  have 
i»eeD  dtiferent  if  the  complaint  had  been  of  a  nuisance 
^  the  noise  of  locomotive  engines  or  trains  passing  over 
the  same  land,  which  might  have  frightened  horses  and 
ooaed  accidents  in  the  liansdowne-road.  T  understood 
tiie  learned  counsel  for  the  respondents  to  admit,  as  a 
fieeessary  result  of  the  principle  of  his  argument,  that 
Chit  also  would  have  been  an  actionable  nuisance,  and 
not  within  tbe  rnling  of  Rex  v.  Pease, 

that  argument  depended  upon  a  distinction  between 
Itnds  taken  under  compulsory  powers  and  those  taken 
under  a  merely  enabling  power,  when  the  particular 
lands  to  be  purchased  were  not  absolutely  or  within 
«6rtain  limits  defined.     It  was  not  disputed  that,  if  this 
Und  could    have  been,  and  bad  actually  been,  taken 
under  the  compulsory  powers  of  the  Act  of  1837,  or  by 
i^ement  while  those  compulsory  powers  were  existing 
-ud  applicable  to  It,  its  use  for  tbe  purposes  oompUined 
of  by  the  respondents  would  have  been  under  statutory 
authority,  and  therefore  not  actionable.    But  tbe  ap- 
j^Iioatlon  of  the  same  rule  is  denied  as  to  land  purchased 
hy  agreement  under  tbe  dSud  section.     Why  so  P    It 
woQid  seem  at  first  sight  that,  when  land  has  been 
actaally  aequiwed  under  Parliamentary  authority  by  a 
riJlir&y  company,  and  is  used  for  the  purpose,  or  for  one 
of  the  purposes,  for  which  the  power  so  to  acquire  Ic  is 
expressly  given,  that  use  is  as  completely  autboriz  'd, 
«»d  in  exactly  tbe  same  way  (tbe   purpose  being  in- 
cidental to  the  general  traf&o  of  the  company  on  their 
line),  as  if  it   had  been  acquired  under  any  compulsory 
power.    And,  although  no  exact  site  or  local  limits  may 
bd  preseribed  by  the  terms  of    tbe  authority   for  the 
acqiiiflition  of  that  land,  ^et,  being  directly  subsiiiary 
to  tbe  general  traffic  of  the  line,  it  follows  from  tbe  very 
iisture  of  tbe  purposes  autboris-^d  that  it  must  be  land 
contiguous  to  the  railway  or  some  of  its  stations,  tbe 
loeal  eltuation  of  tbe  whole  line  of  railway  being  within 
certain  limits  of  deviation  defined  by  the  Act.    The  land 
to  be  purchased  for  these  pHrposes  may  be  *^  in  such 
places  SB  shall  be" — t.e.,  by  tbe  company^" deemed 
eligible,"  but  these  can  only  be  places  (in  the  case  of 
ctttleand  other  animal*)  suitable  in  point  of  position 
'or  **  receiving,  d«*po8itiog,  loading,  or  keeping  cattle, 
^c.,  conveyed,  or  intended  to  be  oonv'yed,  upon  the 
railway.    When  acquired  it  must   beoome  part  of  the 
taUway  and  its  appurtenances  in  exactly  tbe  same  way 
as  if  similar  loading  and  unloading  places  bad  been 
ntade  upon  lands  taken  when  tbe  railway  was  first  mads, 
whether  by  compulsion  or  by  agreement.     It  would  be, 
M  it  seems  to  me,  inconsistent  and  unreasonable  to  sup- 
P^s  that  the  Legislature  intended  lagd  so  acquired  far 
*uch  purpose  to  be  separated,  as  to  the  legal  coulitious 


of  its  tenure  and  use  for  those  purposes,  from  the  rest  of 
tbe  undertaking  with  wMoh  ft  wouli  ii  »vrt  bicoii>i  in- 
corporated, and  as  to  whloh  tiie  rul',  tU-tt  what  is 
authorissd  U  not  arstionable,  is  acknowledged  to  prevail* 

It  was  cr^ed  that  the  company,  having  au  option  as  to 
place,  werti  bound  to  exercise  it  so  th^t  no  adjoining 
landowner  (or,  I  suppose,  any  other  person)  should  suffer 
detriment  from  the  subsequent  use  of  the  land  for  the 
authoriied  purposes.  If  it  were  the  duty  of  the  company, 
in  deciding  upon  the  eligibility  of  the  place,  .to  he 
governed  by  such  considerations,  they  might  be  placed 
in  very  great  difflsulty.  For  evdu  if  any  place  could  be 
found  where  no  person  would  be  liable  to  suffer  detri- 
ment from  the  establishment  of  loading  and  unloading 
places  for  cattle  near  his  land,  it  is  obvious  that  the 
other  considerations  relative  to  the  convenience  of  the 
company's  traffl'*.,  which  the  Legislature  must  primarily 
have  bad  in  view,  might  have  to  bo  disregarded.  The 
natural  and,  to  the  company  and  tbe  public,  the  most 
convenient  place  for  receiving  and  discharging  oattle 
tralfis  to  and  from  a  railway  must  be  in  connection  with, 
or  in  proximity  to,  stations  at  or  near  market  towns  or 
other  populous  places,  certainly  not  iu  fi  dds  remote  from 
any  human  habitations.  But  even  if  the  company  were 
to  establish  a  cattle  station  at  a  distance  from  any  human 
habitation,  it  seems  possible,  from  the  case  of  8$i»rgeB  v. 
Bridgman,  that  the  law  of  nuisauce  might  still  pursue 
them  there  (unless  protected  from  it  on  the  principle  of 
Rtx  V.  Pjsaee)  in  tbe  event  of  au  adjoining  landowner 
afterwards  thinking  fit  to  buiH  a  bouse  upon  bis  own 
property.  If  it  is  the  duty  of  a  company,  when  they 
have  any  option  to  select  land,  for  the  autboriz  )d  purposes 
ot  their  undertaking,  so  situated  that  its  use  for  those 
purposes  may  not  be  detrimental,  or  may  be  as  little 
detrimental  as  possible  to  any  adjoining  landowner,  I  am 
unable  to  see  why  it  should  make  any  difference  whether 
all  the  land  as  to  which  they  hive  so  to  exercise  their 
choice  is  situated  within  preacribel  limits  and  subject 
to  compulsory  powers  or  not.  In  the  case  of  Rtx  v^ 
JPeaie  that  argument  was  advanced  (uo  doubt  as  to  lan^ 
within  prescribed  limits  of  deviation  and  under  com 
puliory  powers)  without  success. 

I  doubt  much  whether  the  order  now  under  appeal 
would  have  been  made  if  it  had  not  been  supposed  iu  the 
courts  below  that  the  principU  of  your  loriships' 
decision  in  the  case  of  Metropolitan  AeyHnvM  Dii 
trict  v.  IliU  was  applicable  to  the  case  of  all 
land  purchased  otherwise  than  unler  compulsory 
powers,  or  within  prescribed  and  definite  loeal 
limits.  With  that  opinion  I  am  unable  to  agree.  la 
that  case  the  establishment  of  a  small-pox  hospital  within 
certain  local  limits  was  not  specially  authoriBid,  as  the 
construction  of  the  London  and  Brighton  Btilwiy  for 
the  purpose  (among  other  things)  of  the  loadieg,  car- 
riage, and  unloading  of  cattle  and  other  auimaln  was 
here.  If  it  had  been,  I  do  not  think  th^t  this  House 
would  have  considered  the  case  of  any  ad]  coent  Und  in 
a  situation  not  defined,  which  the  b  >anl  might  havD  b^en 
autUoriE  )d  to  purchase  by  agreemenl  for  the  enlargement, 
as  they  might  think  desirable,  of  the  hospital  premises, 
different  from  that  of  the  site  of  the  hospital  iteeU.  Iu 
that  case  no  use  of  any  land  which  mast  necessarily  be  a 
nuisance  at  common  law  was  authorized;  it  wav  not 
shown  to  be  impossible  that  lands  might  be  acquired  in 
such  a  situation  and  of  such  extent,  as  to  euaMe  a 
s-nali-pox  hospital  (if  required  by  the  Pjor  L%w  B»ard) 
to  be  erected  upon  them  without  being  a  nuisance  to 
adjoining  land.  Here  there  can  be  no  question  that  the 
Legislature  has  authoriiid  acts  to  bo  done  foe  the 
necessary  and  ordinary  purposes  of  tbe  rsilway  traffic 
— e.g.,  such  as  those  complained  of  in  Rex  v.  Feaee 
—which  would  be  nuisances  at  common  law,  but 
which  being  so  authorized  are  not  actionable,  la 
that  cfise  there  were  no  compulsory  powers  ;  hero  there 
are  the  compulsory  powers  usually  giren    to    railway 
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companie*;  bud  the  latd  in  question,  though  not  ac* 
quired  under  those  powers,  was  acquired  foT  purpose* 
tzpressly  authorized,  being  efuadem  ginerii  with  those 
for  which  the  compulsor  j  powers  were  git  en,  and  was  to 
be  used  in  connection  with  and  as  subsidiary  to  the  rail- 
way and  other  woiks  executed  nnder  those  powers.  In 
that  case  there  were  no  provisions  for  any  oompeneation 
for  any  damage  or  injury  to  any  persons  nnder  any  cir- 
cumstances. Here  there  are,  the  line  being  drawn,  as  is 
ns nal  in  railway  Acts,  between  lands  taken  or  injuriously 
sifected  by  the  construction  of  the  works  (which  are 
subjects  of  compensation)  and  lands  which  or  persons  who 
may  suffer  some  subsequent  detriment  or  annoyance  from 
the  authorized  use-  of  the  railway  and  works  when  con- 
stmcted ;  so  that,  if  the  question  had  been  one  of 
compensation,  the  respondents  would  not  be  within  the 
line.  In  all  these  points,  as  it  seems  to  me,  the  present 
case  is  not  similar  to,  but  is  in  direct  contrast  with,  that 
of  Meircpolitan  Aaylumi  Ditirict  t.  Hilh 

I  am,  for  these  reasons,  of  opinion  that  the  order 
appealed  from  ought  to  be  reversed,  and  the  order  of 
North,  J.,  discharged,  and  Judgment  in  the  action 
entered  for  the  defendants,  appellants  here.  No  safBc* 
ient  cause,  that  J  can  see,  has  been  shown  why  the  costs, 
both  here  and  below,  should  not  follow  the  event. 
'Whatever  has  been  paid  by  the  appellants  to  the  respon- 
dents under  the  order  of  North,  J.,  ought  of  oourse  to  be 
zepaid. 

Lord  BLAcxBrBN. — This  is  an  appeal  against  ^  order 
of  the  Court  of  Appeal  afQrming  a  Judgment  of  North, 
•T.,  of  the  17th  of  December,  1883.  That  Judgment  was 
in  favour  of  the  plaintiff  below  for  damages  and  nuisance, 
and  ordering  that  the  defendant  company  be  perpetually 
restrained  *'  from  bringing  cattle,  calves,  sheep,  and 
other  animals  to  their  cattle  dock,  yard,  and  pens  in  the 
pleadings  mentioned,  and  keeping  such  animiUs  there  or 
in  trucks  on  the  adjoining  rails  in  such  manner  as  to 
cause  or  be  a  nuisance  and  annoyance  to  the  plaintiffs 
or  any  of  them." 

I  take  the  following  statement  of  the  *faots  from  the 
Judgment  of  North,  J.  (25  Ch.  D.  426) :  **  In  the  year 
1851  the  defendant  company  purchased  a  pieoe  of  land, 
between  two  and  a  half  and  three  acres,  lying  to  the  west 
of  their  line  between  the  station  and  Lansdowne-road. 
l.*he  purchase  was  doubtless  made  rather  with  a  view  to 
future  requirements  than  for  the  present  purposes  of 
the  company,  as  for  many  years  the  land  so  acquired, 
or  a  portion  of  it,  was  used  as  gardens  for  the  servants 
of  the  company.    The  company  are  authorized  by  their 
Acts  to  be,  and  have  from  the  first  been,  owners  of 
cattle.    To  give  facilities  for  the  receiving  and  loading 
and  unloading  thereof,  certain  structures  called  cattle 
banks  or  cattle  docks  and  pens  are  found  necessary, 
and,  in  the  early  days  of  the  railway,  these  structures 
were  erected  on  each  side  of  the  line,  very  near  to  the 
general  passenger  station.    These  were  found  incon- 
venient, and,  about  the  year  1862,  they  were  done  away 
with,  and  a  new  cattle  bauk  was  erected.    In  the  year 
1881  a  new  state  of  thiugs  arose.    The  town  and  neigh- 
bourhood of    Crojdon  had  increased  enormously.      It 
was  the  only  place  in  the  district  where  a  cattle  market 
was  held,  and   the  cattle  trade  had  been  very  quickly 
uud  greatly  developed.    The  aocommodation  at  the  old 
cattle  bank  had  become  v»  holly  insufficient.    It  was  in- 
capaUe  of  extension  on  that  Bide ;  the  bite,  too,  had 
become  dangerous  by  reason  of  the  extension  of  the 
goods  yard  and  sidings  in  its  immediate  neighbourhood 
»ind  the  increased  difficulty  of  getting  cattle  from  the 
cattle  bank  to  the  public  road  aoxoss  the  obstructioas 
Mild  by    the  route    used  also  for  carriages  and  foot 
passengers.    In  addition  to  this,  the  requirements  of 
ibe  Privy  Council,  with  ref>pect  to  the  moving  of  cattle, 
iLade  further  accommodation  indispensable  and  rendered  | 
u  larger  space  for  the  purpose  of  this  traific  imperatively  j  Act(>] 


necessary.  To  meet  these  requirements  the  oompsay,. 
in  the  year  1881,  devoted  the  piece  of  land  I  ban 
mentioned  to  the  purposes  of  their  cattle  traffic,  sad 
upon  it  they  placed  five  or  six  new  lines  of  iailwi| 
sidings,  and,  beyond  this,  conatrueted  what  are  csDsd 
in  the  pleadings  a  cattle  dock  or  yard  and  cattle  pcni, 
with  an  opening  therefrom  into  Lansdowne- rosd, 
through  which  ail  the  catde  traffic  baa  been  cairisd 
sinoe  these  new  arrangements  were  com  pleted.  I  msy 
add  that  this  waa  all  done  by  the  compa  ny  in  codsqUs- 
tion  with,  and  with  the  full  concurrence  of,  the  loal 
authority  and  the  Privy  Council.  The  plain  tifEs  silage 
that  these  new  works  by  the  company  are  a  ni ' 
and  seek  to  have  them  restrained  by  injunction." 

I  think  no  attempt  was  made  to  deny  that  this  sfeifte- 
meat  was  accurate,  and  I  read  it  at  length  beeaueit 
has  an  important  braring  on  the  queation  whether  wlHt 
I  shall  presently  show  is,  in  my  opinion,  ths  nt» 
decidendi  of  North,  J.,  can  be  supported. 

It  is  not  disputed  that  the  appellants  have,  aisce 
1881,  caused  what  would  be  an  actio&tUi 
nuisance,  entitling  the  reapondenta  to  an  action  and  a 
injunction  against  the  appellants,  unlaaa  the  appellaati 
could  show  statutable  authority  to  uae  locomotive  poiw 
to  propel  trains  amd  to  carry  cattle  in  thoae  trains  ■! 
unload  them  on  this  land,  without  liability  to  an  ih 
Junction  against  the  proper  exercise  of  thoee  powoi 
though  they  ndght  injuriously  affect  their  neigblwniii 

The  appellants  relied  on  the  Act  of  1837,  aadaois 
particularly  the  82nd  and  129th  sections  of  that  Act,  ai 
giving  them  such  powers.  And,  in  my  opinion,  the 
principal  question  is  whether  the  true  oonstruotioaof 
that  Act  does,  or  does  not,  give  such  powers. 

I  do  not  think  there  can  be  any  doubt  thait  if^  on  the 
true  constrnctijn  of  a  statute,  it  appears  to  be  the 
intention  of    the  Legislature  tliat  powers  should  be 
exercised,  the  proper  exercise  of  which  may  ooosaioa  a 
nuisance  to  the  owners  of  neighbouring  land,  and  that 
this   should  be  free  from    liability   to  an  action  ler 
damages  or  an  injunction  to  prevent   the  oontinoad 
proper  exerdae  of  these  powers,  effect  must  be  given  to 
the  intention  of   the  legislature.     No    doubt,  what 
compensation  is  not  given  to  those  interested  in  the 
neighbouring  land,    this  is,    as  against   them,  hsiah 
legislation.    But  I  think  the  constmctioB  of  ordinaiy 
railway  Acts  is  now  fixed.    And,  whether  they  should 
have  originally  been  construed  so  or  not,  I  agree  witli 
what  is  said  by  North,  J.:  ''Now,  it  is  clearly  settled 
that  the  power  to  take  defined  lands  compnlsorilj  sai 
to  make  a  line  of  railway  thereon  and  to  use  looomotiraa 
upon  that  line  entitles  the  oompany  to  run  looomotifei^ 
thereon,  notwithstamding  that  in  so  doing  they  esoaa 
what,  iu  the  absence  of   sucb  power,  would  be  as 
actionable   nuisance,    provided    always  that   they  ait 
not  guilty  of  negligence  (see  Bex  v.  Pease ;  Eanmf' 
irnith    Railway    Co,    v.    Brand),     The    same  seetioo 
which  enables  the  company  to  use  locomotives  also  gji* 
them  the  power  to  convey  cattle  and  other  animala ;  esd 
this  power  to  carry  must  necessarily,  without  the  saei^ 
ance  of  the  82Qd  section,  include  the  right  to  losdand 
unload  them ;  and  it  seems  to  me  to  follow  that  the 
company  have  the  same  right  to  load  and  unload,  sad  to 
carry  aud  convey  cattle,  as  they  have  to  use  looomotirea, 
and  that  they  are  as  free  in  the  one  case  as  in  the  otiur 
from  liability  to  be  sued  for  causing  thereby  annoyance 
to  their  neighbours,  provided  always  that  negllgsDM  ie 
absent."    The  Act  of  1837  is  such  a  rsilway  Act,  bot 
the  82Qd  section,  it  is  said,  is  not  subject  to  the  same 
construction  as  the  rest  of  the  Act.    I  do  not  think  that 
any  one  of  the  Judges  below  expresses  any  donbt  ths^ 
if  the  cattle  do<^,  yard,  and  pens  and  rails  had  bsaa 
laid  down  on  the  line  within  the  limits  within  wbioh 
there  was  originally  power  to  take  land  compnleon^' » 
must  (on  the  construction  now  to  be  put  on  ^^^ 
be    held    to  have  been    tho  intention  of  the 


;  XXXIV.      [July  17. 1886.1     THE   WEEKLY    REPORTER. 


661 


t«r  Lokhw. 


liONDrtN,  Bhiohton,  and  South  Coai»t  Railway  Co.  v,  Trpjian. 


Hoi'SB  OF   LoKDff. 


ttt  to  AulboHzf^  the  use  of  them  free  from  action 
Iklon  for  th«  proper  nee  of  their  powers  on  the 
hose  ntighhonriug  owners  who  attSered  annoj- 
jnch  an  ej^tetit  as  wonld,  bnt  for  the  statu  tor j 
f  giTen  to  the  oompanj,  have  entitled  those 
«  va  injunction*  But  this  onlj  extends  to  the 
iecif  those  ahatutable  powers.  I  do  not  think 
tie  company  failed  either  in  the  fulfilment  of 
mm  1a w  dutj*  of  taUng  proper  oare  in  the 
p«t  of  the  traffic,  which  is  what  is  in  common 
to^^  negligence,  or  neglected  any  duty  that, 
pKigtruction  of  the  whole  Act,  it  appears  was 
Btbem^  wbEch,  in  a  more  technical  sense,  is  also 
Ip  the  word  negligence,  thej  are  freed  from  an 
■L  It  was  not  contended  by  the  counsel  for  the 
■that  the  dockyard,  pens,  and  rails,  against  the 
Pbieb  the  in  j  auction  was  granted,  had  been 
toder  the  gen  end  powers  of  the  Act ;  thej  relied 
on  the  62nd  leotion.  Nor  did  they  contend 
it£3ad  section  in  anj  waj  freed  them  from  lia- 
I  an  in  junction  if  they  were  guilty  of  negligence 

Bmore  limited  or  in  its  more  extended  sense ; 
that  any  negligence  in  the  popular  sense 
.  Nortfa,  J.,  says  expressly  that,  "the 
«if  negligence  fail,"  and  no  attempt  was  made, 
4tbd  Court  of  Appeal  or  at  your  lordships*  bar, 

ti  thii  Qndinff  of  fact  was  wrong.  The  respond- 
in  the  conrt  below  and  at  jour  lordships'  bar, 
itt  the  power  giren  by  section  82  had  expired 
^\,  Bta  well  a^  the  general  powers.  If  this  had 
fb«re  would  have  been  an  end  of  the  question. 
^ne  with  nil  the  judges  below,  and  I  belioTO 
4htAt  who  heard  this  argument,  that  this  is  not 
I 

^  it  U  now  convenient  to  inquire  what 
ittnstruction  of  the  82nd  section  is.  I  think  it 
t  itad  along  with  the  rest  of  the  Act  of  1837,  It 
^  A  power  on  the  original  company  and  their 
••i  to  whom  their  powers  are  transferred,  to 
^Tith  any  person  '*  for  the  purchase  of  any  lauds 
idiug  in  the  wbote  fifty  acres,  in  addition  to  the 
^livdjed  to  be  taken,"  and,  as  they  may,  by  the 
^'  ,  Bell  those  lands  and  purchase  others,  this 
^Tbe  exvrciaed  from  time  to  time.  The  land  is 
^asid  in  **  such  place  as  shall  be  deemed 
"w  that  the  choice  of  the  locality  is  left  to  the 
*j;  tbcTe  ia  no  restriction  as  to  where  it  may* be, 
Vtbia  that  the  nature  of  things  requires  that  it 
^  ^^ar  eEieugb  to  the  line  to  be  used  for  the  pur- 
P*^^cb  the  cocjpany  were  to  apply  it.  Those 
^fut^  I  **  for  the  pnipose  of  making  and  pro- 
1  Wter  alia)  additional  stations,  yards,  waiting, 
Bf]  BDd  Qiiloadlng  places  .  .  •  and  couTeniencee  for 
*iQ«t<lepoB»tin|f,  and  loading  or  keeping  any  cattle, 
^^ejedj  or  iu  tended  to  beconvejed,  upon  the  rail- 
i»"  *  irhicb  the  said  company  shall  Judge  requisite." 
f>B  to  n^^  lEQ possible  to  read  the  statement  which  I 
!™  ^^thout  coming  to  the  conclusion  that  the 
Wdid,  on  Tery  sufficient  grounds,  bond  fide  judge 
SJ^  that  there  should  be  further  conveniences 
WS^^K  cattle,  and  bond  fide  think  the  spot 
V^^nd  I  think  the  true  construction  of  section 
r*»tthe  Legidfltnre  intended  them  to  be  judges  of 
JJJ^<^wiiot  aoDbt  (on  the  construction  of  the  whole 
^«*^  If  there  ia  a  sufficient  indication  in  the  body 
^*mQt  1837  of  the  intention  of  the  Legislature 
^^motiT^  power  and  cattle  traffic  might  be 
^  ^  ^  'r^  from  injunction,  if  properly  carried  on, 
iiir  (K  *^^^^  ^^tbnut  negligence,  on  land  acquired 
k  Jr\  *^*^"^  pollers  of  the  Act  of  1837,  there  is 
^jjJJ^'tdication  of  intention  that  they  may  be  so 
WboJ^^  ^/^^  fTom  Injunction  on  land  acquired  for  that 
»»eund..tt...  .    ......      J  enUrely  agree  with 

tbd  ^l"!^  ^'  ^^^  noble  and  learned  earl  on  this 

/■^U lio  apt  repeat  it.    It  is,  howefer,  no  doubt 


Jr^^«^erth(j8ana  section. 
*amri!'^*^*"°We  and 

K 


the  fact  that,  under  the  82nd  seotiou,  the  company  are 
not  bound  to  purchase  any  land,  nor  to  apply  it  to  tkuy 
of  the  purposes  mentioned,  until  they  ''judge  it 
requisite,"  and  even  when  they  do  judge  it  requisite 
they  are  not  bound  to  apply  any  specific  piece  of  land 
to  those  purposes,  nor  even  a  piece  of  laud  in  any 
specific  place ;  it  is  in  such  place  as  '*  shall  be  deemed 
eligible  "  by  the  company.  Fry,  L.J.,  seems  to  think 
that  the  continuing  power  of  choice  makes  it  wrong  to 
put  a  construction  on  the  Act  of  1837  giving  on  the 
land  acquired  under  section  82  the  same  powers  as,  I 
think  it  is  not  disputed,  were  given  by  the  body  of  the 
Act  on  the  other  lands.  If  that  is  the  ground  of  his 
decision  I  am  unable  to  agree  with  him. 

Much  reference  was  made  below  to  the  opinions 
delivered  in  this  House  in  the  case  of  Metropolitan 
Ai^lums  Diitrid  ▼.  Bill,  Baggallay,  L.J.,  seems 
to  think  that  principles  wore  there  laid  down  which 
made  it  impossible  to  put  the  construction  on  the 
82nd  section  which  I  think  ought  to  be  put  on  it.  I 
do  not  think  that  North,  J.,  went  quite  so  far,  and  I 
think  that  Bowen,  L.J.,  dissented  from  that  view.  He 
says :  "  In  construing  railway  Acts  I  do  not  think  that 
we  should  be  entitled  to  lay  down  a  hard  and  fast  line 
between  the  way  in  which  the  companies  may  exercise 
their  powers  upon  lands  taken  by  compulsion  and  the 
way  in  which  they  may  exercise  them  upon  land  taken 
by  agreement.  It  seems  to  me  that  in  this  very  case,  by 
section  82,  the  intention  of  the  Legislature  was  as  fully 
expressed  that  the  company  should  carry  out  on  the 
fifty  acres  of  land  to  be  purchased  the  objects  for  which 
such  land  was  authorized  to  be  purchased,  as  that  it 
should  carry  out  its  general  objects  on  the  lands  which 
it  was  empowered  to  purchase  compulsorily.  It  is  true 
that  the  absence  of  all  intention  to  interfere  with  private 
rights  in  an  Act  of  Parliament  does  not  put  an  end  to 
all  controversy  upon  the  right  to  commit  a  nuisance, 
and  in  the  case  of  the  Metropolitan  Asylums  District 
V.  Hill  there  was  not  to  be  found  in  the  Act  any 
element  of  compulsion,  or  any  indication  of  an  intention 
to  interfere  with  private  rights.  I  do  not,  however, 
think  that  the  absence  of  one  particular  indication  of 
an  intention  to  interfere  with  private  rights,  or  the 
presence  of  any  one  indication  of  such  an  intention  is 
necessarily  decisive.*'  I  prefer  to  adopt  this  language 
as  my  own  to  attempting  to  express  the  same  idea  in 
other  words.  The  ratio  decidendi  of  North,  J.,  is, 
I  think,  to  be  found  at  25  Ch.  D.  441.  North, 
J.,  says: — "The  plaintiff's  counsel  endeavoured  to 
show  that  there  was  another  site  called  Fair  Field 
at  least  as,  if  not  more,  eligible;  but,  if  the  ontM 
of  proof  of  any  such  matter  were  on  them,  they 
failed  to  establish  it.  I  have  no  doubt  that  the 
directors  have  selected  the  site  which  they,  in  the  bond 
fide  exercise  of  their  discretion,  considered  most  advan- 
tageous to  their  shareholders  in  the  first  place,  and 
possibly,  also,  to  the  trade  and  public  in  the  second." 
He  quotes  a  passage  in  Lord  Watson*s  judgment 
in  Metropolitan  Asyhtma  District  t.  Hill,  and 
then  saysj^^In  the  present  case  it  is  pleaded  that 
the  company  were  guilty  of  negligence  in  selecting  a 
place  for  their  cattle  yard  and  pens  which  was  not 
suitable  for  the  purpose.  The  fact  that  a  nuisance  is 
proved  to  exist  without  any  negligence  in  the  mode  of 
conducting  the  business  there  shows  that  the  place  is 
not  suitable  for  the  purpose."  (In  this  I  cannot  agree.) 
**To  justify  this  it  would,  according  to  Lord  Watson's 
view,  be  necessary  for  the  company  to  prove,  in  addition 
to  an  imperative  direction  to  erect  such  yard  and  pens 
somewhere  within  defined  limits,  the  impossibility  of 
erecting  them  anywhere  else  within  those  limits  without 
their  being  a  nnisanoe  to  anyone.  The  onus  of  proving 
this  would  be  on  the  defendants,  and  they  have  not 
proved  it,  nor  even  given  any  evidence  upon  the 
subject."      I   quite   agree   that,    if    the    true   con- 
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•tmction  of  the  Act  of  1837,  includiDg  the  82nd 
BeetloD,  is  to  impose  on  the  company  «n  ob1i|;atioii  to 
proYe  thi»,  they  have  not  proved  it.  But  I  cannot 
RffTee  that  any  tnch  obligation  ia  impoeed  upon  them. 
That  would,  in  effect,  deprive  the  direetora  of  all  dla- 
cratioD.  I  do  not  think  that  any  principle  having  this 
«ifect  was  laid  down  by  Lord  Watiinn  or  any  other 
lord  in  Aftiropolitan  Aayluma  Diiitict  v.  Hill 
I  VBderttand  the  paaaage  cited  as  giving  Lord 
Wataon's  reasona  for  conptroing  the  Act  then  before  the 
Hoqae  aa  not  giving  any  pow«r  ro  do  any  act  interfering 
with  the  rights  of  others  against  their  will,  on  the 
ground,  as  is  said  by  Bowen,  L.J.,  in  the  passnge  I  have 
cited,  "that  there  was  not  to  be  found  in  the  Act  any 
element  of  compnlsion  or  any  indication  of  an  intention 
to  interfere  with  private  rights."  I  do  not  think  that 
it  ia  shown  that  there  was  any  onus  cast  on  the  com- 
pany to  give  anv  such  evidence  as  is  suggested.  (  think 
it  is  not  consistent  with  their  having  any  power  at  all 
given  them  by  the  82nd  section,  and  that  a  construction 
which  imposed  that  duty  would  render  the  aeotion 
nugatory.  • 

I  therefore  crme  to  the  conclusion  that  the  order 
proposed  by  the  noble  and  learned  earl  (Selbome),  whose 
opinion  I  have  seen,  is  right. 

Lord  FiTzoBRAtD. — I  entirely  concur  in  the  very  able 
and  elaborate  judgments  which  have  been  delivered,  and 
I  have  nothing  to  add. 

Order  appealed  from  revfrsed;  order  of  North,  J., 
diteharged,  avd  judgment  in  the  action  to  he  entered  /f>r 
the  defendants ;  the  refpondtnts  to  pay  the  ctsts  of  the 
appeal  to  this  House  and  bflow,  and  also  to  repay  to  the 
apptUants  the  eoits  which  iTiey  have  paid  to  the  respond^ 
ektB^     Cause  remitted  to  the  Chancery  Division* 

Solicitors  for  the  appellante,  Norton,  Hose,  Norton^ 
A  Co. 

Solicitors  for  the  respondentf,  John  Holmes  A  Son, 


From  C.A.  (England.)  I)eo.  17. 

SodETE  Generale  se  Paris  v.  Walker. 

Company — Share  certificates  —  Transfer  in  hlank — 
Fraudulent  second  transfer — Notice — Priority — Com^ 
panics  Act,  18G2  (25  &  26  Vict.  c.  89),  s.  30. 

J»  if.  TT.,  who  was  the  registered  oumer  of  shares  ia 
<i  limited  company ^  ddive^el  the  certificates  with  a 
iranffer  iigned  in  blank  to  J,  S.  IV.  as  security  for  a 
•dM*  Afterwards  J.  M,  l\\  fraudu/entygavetheappd' 
lamis  a  second  Uank  transfer  of  the  sharts  stating  that  the 
-eertificotes  were  lost.  Tim  appellants  filled  up  the 
hlatiics^  but  J,  A/.  W.  did  mt  afterwards  redeliver  the 
iroMsfer  to  them.  The  company  refused  to  register  the 
transfer,  and  subsequently  the  respondents  gave  notice  to 
ih€  company  thai  they  held  the  certificates  as  executors 

4>f  J.  8.  yv. 

Beldf  that  the  appellants  had  not  acquired  a  legal 
iUie  to  OS  to  give  them,  a  right  to  be  registered  by  the 
company,  and  that  the  prior  tquituble  title  of  the 
rtspondtnfs  must  prevail. 

Decision  of  the  Court  of  Appeal  (reported  14  Q.  B,  D, 
4U,  30  fV.  R.  Dig.  44)  affirm&l. 

Appeal  from  a  decision  of  the  Gonrl  of  Appeal  (Brett, 
M.R,  and  Cotton  and  Lindley,  L.JJ.),  reported  14 
<^  B.  B.  424,  33  W.  R.  Dig.  44. 

In  1881  James  Montgomery  Walker,  being  the  bolder 
<A  100  shares  in  the  Tramways  Unioa  Oo.,  Limited,  and 
being  indebted  to  James  Scott  Walker,  executed  a  blank 
transfer  of  the  shares  and  deposited  It  and  the  share 
certificatea  with  J.  S.  Walker  ai  aecarity. 


In  1882  J.  M.  Walker  executed  another 
fer  and  sent  it  lo  the  plaintilEs,  who  were  pi 
for  payment  of  a  debt.  The  plaintiffs 
oertifloatea,  and  were  told  they  had  been  misMi 
ing  to  sell  the  shaiea,  the  plaintifla  oommuoiml 
the  Tramways  Union  Ck>.,  and  ultimately  tbs  I 
was  stamped,  and  tbe  blanks  weva  filled  upi 
name  of  the  plaintiffs'  manager,  Oolladon,  as  tn 
and  with  the  nombera  of  the  shnvee,  and  thai 
was  executed  by  Oolladon,  who  requested  the  Th 
Oo.  to  *'  certify  the  transfer,*'  and  banded  tbe«  \ 
of  indemnity  from  J.  M.  Walker  against  \m 
event  of  the  missing  oertifloatea  being  discovsisi 
Tramways  Co.,  however,  reqnired  a  banker's 
and  accordingly  another  letter  of  indemity  was 
signed  by  J.  M.  Walker  and  by  Oolladon  on  bi 
the  plaintiffs.  This  the  Tramwaya  Co.  ref nsed,  a 
ultimately  ref  need  altogether  to  certify  the 

Meanwhile  the  plaintiffs  had  sold  the  shsn 
being  unable  to  give  a  valid  transfer,  were  oU 
cancel  the  aale  at  a  loaa  of  £30. 

On  the  4th  of  January,  1883,  the  aolidton  e 
Walker's  exeentors  gave  notice  to  the  Tramwayi 
Oo.  that  the  certiflcatea  of  the  shares  had  besn  di 
with  the  testator  by  J.  M.  Walker,  and  wan 
company  not  to  allow  any  dealings  with  the  ik 
him.     J.  M.  Walker  became  a  bankrupt  and  absoi 

Among  the  artiolea  of  association  of  the  Ta 
Union  Oo.  were  the  following  :— 

Art.  22.  The  company  shall  not  be  booil 
recognise  any  equitable,  contingent,  future,  or 
interest  in  any  share,  or  any  other  right  in  i 
share,  except  an  absolute  right  thereto  in 
from  time  to  time  registered  as  the  holder 
except  also  as  regarda  any  parent,  gnardiao, 
husband,  executor  or  administrator,  or  trustee 
ruptcy,  his  right  under  these  presents  to 
member  in  reapeot  of  or  to  transfer  a  share. 

Art.  26.  (Subject  to  the  exercise  by  the 
the  powers  conferred  by  the  Companies  Act, 
issuing  share  warranta  to  bearer,  and  to  any 
of  the  company  in  that  behalf,  shares  shall  be 
able  only  by  deed  executed  by  the  transferor 
feree,  and  duly  entered  in  the  register  of 

Art.  28.  The  register  of  transfers  shall  bekcfll 
secretary  under  the  control  of  tbe  board. 

Art.  32.  A  person  shall  not  be  registered  as  (tej 
feree  of  a  ahare  until  the  instrument  of 
executed  has  been  left  with  the  secretary  to 
with  the  records  of  the  company,  but  to  be 
every  reaaonable  request,  and  such  transfer  fee 
paid  as  is  provided  by  or  in  acoordanee  with 
article ;  but  in  any  oaae  in  which  in  tbe  ji  ~ 
the  board  this  laat  article  ought  not  to  be 
may  be  dispensed  with. 

Art  33.  The  oertiflcatet  of  aharee  shaU  be 
seal,  and  shall  be  signed  by  one  director,  sad 
signed  by  the  secretary. 

Art.  35.  If  any  oertiflcate  shall  be  worn  oat  or 
may  be  renewed  on  such  proof  aa  satisiiss  tie 
being  adduced  to  them  of  ita  being  worn  oat  or  *' 
in  default  of  tnoh  proof  a,  on  anch  indemnity  ss  % 
deem  adequate  being  given ;  and  an  entry  of  tfet{ 
or  indemnity  shall  be  made  in  the  minatsi  ^ 
proceedinga. 

To  each  of  the  oertifleatea  the  followiog 
appended : — 

NoTB. — ^No  transfer  of  any  portion   of  tfa« 
represented  by  this  certificate  will  be  Kgiili'^ 
the  oertiflcate  has  been    deliver^^  at  the 
oiBce. 

This  action  was  commenced  in  the  Chsoetrj 
on  the  6th  of  January,  1883,  and  the  TrsanT* 
Oo.   were  originally  defendants,  but  the 
stayed  against  them,  and  was  aftervardt 
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p's  Bench  DiTiaion,  and  wm  tried  befora  Lopea, 
|Bt  a  iorj,  in  JanoBTy,  1884,  who,  tdtn  VBBerfing 
ll|dedd^,on  the  9Ui  of  April,  1884.  thftt  thepUan- 
MitifcIed|lotbeabar«B»«Ddotdered  tho  «seoo«or»of 
Bbt  to  deliver  np  the  oeriifloatee  mmA  the  tisae- 
he  gave  JodgoMnt  lor  the  plaintiile  lor  jlSO 

appealed  to  the  Oonrt  ol  Appeal,  a^d, 
on  November  23,  S7»  and  28,  1884,  that 
the  deoieion  of  Lopee,  J.,  and  gave  Jndg- 
exeentora  ol  J.  8.  Walker, 
ihliffi  appealed  to  this  Booae. 

9.— FinZay,  Q.O.^  and  J,  M,  Solomon,  for  the 

dted  Bibblewhite  v.  McMorine,  6  M.   &  W. 

;  8heppard*8  Toachetone,  p.   57 ;  Tapper  v. 

tW.  R.  349,  30  L.  J.  C.  P.  214 ;  Ooodright 

\,  Cowp.  201 ;  Dodda  r,  ffilU,  2  H.  ft  M. 

r.B.  Ch.  Dig.  57;  Rice  ▼.  Bice,  2  W.  R.  139, 

t  78;  EUy  v.  Bridges,  2  T.  &  C.  0.  486 ;  ByaU 

k  1  Yei.  sen.  348  ;  FoiUr  v.  Coekerdl,  3  CI.  dc 

fx  parfe  LiUledale,  3  W.  B.  307,  6  De  G.  M. 

14;  ^x  ;>arl0  ^ott^ton,  1  Be  G.  ft  J.  163;  ^jp 

aon  Bank  of  Manehetfer,  19  W.  R.  872,  L.  R. 

4:  Colonial  Bank  y.  Whinney,  19  W.  R.  872, 33 

i;  30  Cb.  O.  261 ;  J^ae  parfd  Agra  Bank,  16  W. 

.  R.  3  Ch.  655 ;  Binney  v,  //im  Hall,  dc,  Co,, 

Cb.  368,  14  W.  R.  Ch.  Dig.  24 ;  Ex  parte 

13  W.  B.  356, 4  De  G.  J.  ft  8.  543  ;  Gumming 

I,  2  Y.  ft  C.  Eq.  Ex.  488 ;  Shropehire  Union, 

r.  Reg.,  23  W.  R.  709,  L.  R.  7  H.  L.  496  ; 

Banking  Co.  v.  Briggs,  32  W.  R.  887,  31  Ch. 

Ut  ▼.  Looeenwre,  9  Hare,  449.     [Lord  Fxtz- 

ed  to  Dunater  t.  Lord  QlengaU,  3  Ir*  Ch. 

h  re  Henneeay,  2  Dr.  ft  War.  555.] 


iQ.Q.,  and  B.  B. 
IciUed  npoB. 


R9g9r$f  for  ib«  leapoDdeBtey 


RT,  C,  aald  the  appeal  would  be  die- 
1  that  their  lordahipe  woold  state  their  reaaona 
laay. 

•Earl   ol    SsLBOUfB*— The    Pfpellaata    is 

laaot  Booceed  nnleaa  thej  ahow*  either  that 

ttioired  a  legal  title  to  theabarea  in  qMBtion 

between  them  and  the  leepondente,  bj 

or  that  (both  titlee  being  efuitable)  tbeir 

Jh  poeteiior  in  tioM^  ought  to  be  prelaned 

^li^nde&ta. 

^  Wgal  title  to  theaa  abaraa  aould  not  be 
vtthoat  ragiatratioa ;  and  there  baa  been  none. 
'^ti,  however,  froaa  J.  M.  Walker,  nnder  wbieb 
vtti  obim  bad  been  prodneed  lor  regiBtration 
*^Bfi0n  of    the   Tramways    Union  €o.  before 
ttf  Janoary,  1883,  at  whiah  time  the  zeqneat  lor 
I  BMt  bj  the  ofpoaiqg  elaim  of  the 
bk  their  lettet  qI  thai  date  to  tbe 
o(  the   eompanj.    It  eeama  to   have    beeA 
(though  not  deeided)  in  the  eonrta  below,  that, 
iP^uti*  traasler  (signed  in  blank  and  without 
transferee)  had  been 
deed  alter  the  blanks 
appellants  woald  have  had  a  legal 
ttsUe  (as  sach)  to  tbe  equitable  title  ol  tbe 
'^'      Without  sneb  delivery    tbe  oompleted 
M  not  J.  H.  Walker's  deed :  ffibhlewhiU  v. 
;  TuyUry,  Oreai  Indian  Peninamlar  Hailway 
H.  182,  28  L.  J.  Cb.  285  ;.  Swan  i.  British 
Co^  7  H.  ft  N.  603. 
^^  below  both  thought  (and  I  agiae  with 
^  thets  wss  not,  as  against  tbe  ranpendei^ts, 
^eut  evidsnce  oC  a  delivary  of  tbe  oompleted 
"1^  J.  IL  Walker.    Bat,  even  H  tbere  had  been 
^^»  X  should  not  myself  have  aoneideied 
^  iochoate  title  by  an   unr^istered  tranaler 
'"^^  tot  tba  present  porpoaa  to  a  legal  eetaU  i» 


fPBUuti'  traasler  (signed  ii 
jben  of  sharee  or  name  of 
'  bj  the  tianeleror  aa  bis  i 
^  np.  the  appellants  wo 


% 


the  shares.  Suoh  a  transfer  might,  indeed,  give  a  legal 
right  of  action  against  tbeeompany  if  they,  without  Jnsi 
cause,  refused  to  register  it ;  it  might  also  bs  a  good 
foundation  lor  an  appUeatioa  to  a  oompetent  oourt  ta 
reotify  the  regiater.  Bat  it  eould  not,  under  the  26th 
artiole  of  assodation  of  the  Tramways  Co.,  oonfer 
(whUe  unregistered)  a  legal  title  to  the  shares  them- 
selves ;  nor  do  I  think  that  the  fact  of  its  execnriou  and 
of  a  elaim  having  been  made  to  register  it  before  the 
oompany  had  notioe  of  the  prior  equitable  title  would 
neeeesarily  make  it  the  duty  of  the  oompany,  after 
reeeivtng  suoh  nofeloe,  to  register  it,  or  of  a  oonrt  to 
oompel  them  to  do  so,  and  thereby  to  efteotuate  a  fraud, 
till  then  inoomplete.  If,  indeed,  all  neoeesary  eon- 
ditions  had  been  fulfilled  to  give  the  transferee,  as 
between  himself  and  tbe  oompany,  a  preesnt^  abiolate, 
unconditional  right  to  have  the  transfer  registered, 
before  tbe  oompany  ¥ras  Informed  of  the  existence  of  a 
better  title,  the  oaee  might  be  different.  But,  in  this 
ease,  I  am  ol  opinion  that  the  aippellants  had  not,  on  the 
4th  ol  January,  1883,  any  sueh  right,  even  il  the 
transfer,  after  the  blanks  were  filled  np,  had  been 
delivered  as  his  deed  l^  J.  M.  Walker.  That  transfer 
wee  not  aeoompaaied  by  the  oertifioates  which.  In  com. 
paaies  of  this  kind,  are  the  proper  (and,  indeed,  the 
only)  doeaflMatary  evideaces  of  title  ia  the  possssslon  of 
a  shareholder,  and  which,  according  to  the  asoal  oourse 
ol  dealing  with  such  sharee,  oaght  to  oome  into  the 
haads  ol  a  bond  fide  tiansleree  lor  value.  Tbe  respond- 
ents, when  they  took  their  prior  eeearity,  did  obtain 
posMssioa  of  those  cer tifloatet,  aad  on  tbe  lacs  ol  eaab 
saeh  oertifloate  there  was  an  engagement  under  tbe 
oompany's  sommon  seal  that  no  transfer  ol  any  portion 
of  the  ^Mres  thereby  repreeented  should  bs  registered 
without  delivery  ol  the  eertlilcate  at  the  oompan/a 
olBee.  The  appsUaato  did  not.  Indeed,  know  that  the 
oertiiMtes  were  thus  in  the  nepondents'  hands;  aad 
they  aaay  not  have  known  that  they  were  in  that  loru. 
Bat  tbej  knew  that  they  had  not  themselves  got  them } 
and  that  tbe  oaaipaay  (as  was  said  by  Lord  Cairns  ia 
tbe  ease  of  tbe  d^repsAtre  Umion  Co.),  thoagh  it  might 
net  be  bound  to  Inoist  on  their  piodaottoa  boCare  regis- 
taring  a  traMfer,  wae  at  least  entitled  to  do  so  il  it 
thought  At.  They  knew  (as  tbrir  manager,  Mr.  Dove, 
ia  his  evidenee,  admitted)  that  their  own  traaslsr  was 
one  whioh  wae  <<ao  good,"  ''not  in  order,"  «*ol  no 
value,"  lor  want  ol  tbeee  auititleatsfc  Tbe  asmpany  (or 
thoee  wbo  ia  tMs  matter  aeted  IM  it)  did,  in  laot^ 
reluse  to  register  that  traasler  without  pfodnotion  ol 
the  oertlfioatds,  aaleas  tbe  reqaislteB  lei  tbe  Issue  ol 
new  oertlfieatee  aader  thete  35th  article  ol  aasodathm 
were  first  satisfied ;  aad  the  liabfllty  wbieb  tbey  might 
be  under  to  any  bond  fid$  bolder  of  the  outatanding 
oertlfieatee  wae  (in  my  Judgment)  an  amply  euffiolent 
reasoa  for  that  relasal.  Thoae  reqaisltee  were  never 
satisfied,  either  beloie  or  after  (if  they  eoald  have  been 
satisfied  after)  tbe  4th  ol  Janaary,  1883,  on  which  daj 
both  tbe  oompaay  aad  tbe  appellants  became  aware 
that  the  certifieatea  bad  not  been  loet  or  mislaid  (as 
J.  M.  Walker  bad  lalssljr  alleged)  but  that  tbey  were  in 
tbe  haade  of  tbe  lespendeate  as  bond  fide  boldeis  lot 
valae  prior  in  date  to  the  appellaate. 

The  appellanta  therefore  have  not  ahown  either  a  legal 
title  to  tbeee  shares,  or  (as  between  themaelvee  and 
the  company)  an  abeolute  and  unconditional  right  to 
have  themeelvea  regiatered  aa  shareholders  in  place  ol 
J.  M.  Walker.  XJuless  they  can  establish  a  right  on 
equitable  grounds  to  displace  the  original  priority  of  the 
respondents,  that  priority  must  rsmain  ;  and  must, 
msder  tbeee  dronmstanoes,  prevail.  Have  they  then 
made  out  any  equitable  case  as  against  the  respondents  P 
I  not  only  think  that  they  have  failed  to  do  so,  but  I 
think  tbe  respondents  have  the  better  equity,  not  on  the 
ground  of  time  alone,  but  on  the  whole  merits  of  the 
OMe.    The  i espondents  not  only  had  tbe  oertifloatesi  but 
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tbey  bad  the  oompauj's  undertaklug  uuder  seal  that 
there  should  be  no  change  of  the  registered  title  unless 
those  certifioates  were  produoed.  What  more  conld  be 
necessary,  on  any  reasonable  or  intelligible  principle,  to 
**  perfect "  their  equitable  title,  which  they  were  under 
no  obligation  to  convert  into  a  legal  title  by  registra- 
tion P  If  they  had  gifcn  any  notice  of  the  kind  required 
in  cases  within  the  principle  of  DearU  t.  Hallt  3  Buss. 
1,  to  the  company,  they  would  not  thereby  have  con- 
stituted, between  themselves  and  the  company,  any  such 
relation  as,  in  cases  of  that  class,  is  the  effect  of  notice. 
I  think  that,  according  to  the  true  and  propar  construc- 
tion of  the  Companies  Act  of  1862,  and  of  the  articles  of 
this  company,  there  was  -no  obligation  upon  this  com- 
pany to  accept,  or  to  preserve  any  record  of,  notices  of 
equitable  interests  or  trusts,  if  actually  given  or  tendered 
to  them,  and  that  any  each  notice,  if  given,  would  be 
absolutely  inoperative  to  affect  the  company  with  any 
trust ;  and  if  the  company  is  not  affected  by  it,  I  do  not 
see  how  the  directors  or  ofBcers  of  the  company  individu- 
ally can  be.  The  Oourt  of  Appeal,  without  reference  to 
the  certiflcatp,  thotight  the  principle  of  DearU  v.  Hall 
inapplicable  to  shares  of  this  kind,  and  I  agree  with 
them.  I  do  not  understand  in  what  respect  a  notice  not 
operative  as  against  the  company  or  its  offtcers  can  have 
the  effect  of  *'  perfecting"  the  equitable  assignee's  title. 
No  authority  was  cited  to  show  that  the  doctrine  of 
Dearie  v.  Ball  had  been  applied  to  such  shares;  and  the 
reasons  for  that  doctrine  are,  in  my  judgment,  not  ap- 
plicable. The  case  is  not  like  those  under  the  bankrupt 
laws,  in  which  the  fact,  or  presumption,  of  a  continuance 
(after  a  change  in  the  equitable  title)  of  the  prior  state 
of  "  order  and  disposition,"  or  reputed  ownership,  **  with 
the  consent  of  the  true  owner,"  has  to  be  in  some  way 
disproved.  But  in  the  case  before  your  lordships  that 
was  actually  done  by  the  company's  engagement  under 
the  deed  in  the  respondents'  possession,  which  could  not 
have  been  done  by  any  mere  notice.  This  being  the 
respondents'  position,  what  is  that  of  the  appellants  F 
They  were  content  to  trust  to  the  mere  statement  of 
their  transferor  that  the  certificates  were  '*  lost  or  mis- 
laid," as  Mr.  OoUadon  adds,  that  they  **  most  likely  had 
been  mislaid  with  his  private  papers  at  home."  What 
could  be  more  easy,  more  obvious,  than  to  require  him 
to  go  at  once  and  search  for  them  among  thoee  papers  f 
The  appellants  did  no  such  thing.  To  obtain  new  cer- 
tificates from  the  company  under  article  35,  if  the  old 
were  lost,  one  of  two  alternatives  was  necessary— either 
(1)  proof  of  the  loss,  satisfactory  to  the  board ;  or  (8)  an 
indemnity,  deemed  by  the  board  adequate.  The  appel- 
lants, passing  over  the  first  alternative — neither  requiring 
themselves  from  the  transferor,  nor  offering  to  furnish 
to  the  directors  of  the  company,  any  evidence  of  the 
alleged  loss — went  straight  to  the  other,  that  of  in- 
demnity. That  negotiation  came  to  nothing;  the  in- 
demnity offered  was  not  accepted,  indeed,  it  never  came 
for  consideration  before  the  board  of  directors.  But  the 
fact  remains  that  what  the  appellants  proposed  to  give 
was  not  evidence  of  loss  of  the  certificates,  but  indem- 
nity, if  it  should  turn  out  (as  the  fact  was)  that  they 
were  in  the  hands  of  someone  to  whom  the  company,  if 
it  registered  the  shares  without  their  production,  might 
be  liable. 

I  am  of  opinion  that  there  is  nothing  here  to  displace 
the  original  equitable  priority  of  the  respondents,  and  I 
move  your  loidships  to  dismiss  this  appeal,  with  costs. 

Lord  Blackbubn.— 'The  argument  of  the  appellanto' 
counsel  in  this  appeal  was  begun,  but  not  completed,  on 
the  21st  of  July  last,  when  the  peers  present  were  the 
Lord  Chancellor,  Lord  Watson,  Lord  FitEgerald,  and 
myself.  On  the  8th  of  December  the  noble  earl 
(Selborue)  was  also  present,  and  the  argument  was  re« 
commenced.  The  counsel  for  the  appellants  were  hoard.  | 
All  of  your  lordships  were  agreed  that  the  appeal  must  j 


Tramwsjl 


be  dismissed,  with  coats,  but  judgment  was  not 
once,  principally,  I  believe,  becaoae  I 
stating  my  reanons  for  affirming  the  j 
examine  more  carafniiy  how  far  it  was 
express  an  opinion  on  a  point  of  great 
portance— namely,  what  was  the  effect  of  the  « 
of  the  shares  baring  been  delivered  by  the 
owner  of  the  shares  to  one  who  took  an 
that  owner  by  an  instrument  not  amounting  ts 
fer  of  the  shares. 

This  action  was  commenced  by  a  writ  of  < 
issued  on  the  6th  of  January,  1883,  by  the  imn 
lants  as  plaintiffs  against  the  Tramways  Ui 
(Limited).  J.  M.  Walker,  and  the  present 
who  are  the  personal  representatives  of  J.  8. 
and  which  were  served  on  all  three  defendants 
motion  of  the  plaintiffs  on  the  9th  of  Janusry, 
J.,  made  an  order  that  the  defendants,  the  t 
Union  Co.  (Limited),  be  restrained  until  after 
day  of  January,  1883,  or  further  order,  from 
ing,  and  "  that    the  defendants,   James 
Walker,  Janet  Walker,  William   Stuart  WaJk 
Frederick  Ramsay  Walker  be  restrained  until 
said   nth  of   January,   1883,   or   further  aids 
directing  the  registration  of  any  transfer 
hundred  shares  of  £3  each  fully   paid  up, 
28,979  to  28,998  and  30,772  to  30,851^ indi 
undertaking  of  the  defendants,  the 
Co.  (Limited),  at  the  instance  of  the  other 
or  otherwise  than  to  the  plaintiffs  or  « 
direct,  and  that  the  defendants,  the  Tram^ 
Co.    (Limited),    James     Montgomery    Wi 
Walker,  William  Stuart  Walker,  and  Fredi 
Walker  be  restrained    until    after  the   sait 
January,  1883,  or  further  order,  from  dealii 
withy  disposing  of,  or  delivering  the  said 
of  them,  or  the  certificates  thereof,  or  any 
any   transfers  or  alleged  transfers  thereof, 
than  to  the  plaintiiSs  or  as  they  shall  direct." 

On  the  18  th  of  January,  by  the  consent  of 
save  J.  M.  Walker,  it  was  ordered  that  the 
stand  over  till  the  trial  of  this  action,  si 
further  proceedings  in  this  action  against  i 
ants,  the  Tramways  Union  Co.  (Limited),  be 

The  other  defendant,  J.  M.  Walker,  neve 
to  the  writ.     He  was  made  bankrupt  about  1 
January,  1883.     Something  was  said  as  to 
these  shares  might  not  be  properly  divisible 
his  creditors  under  section  15  of  the  Bankrupt ' 
the  statute  then  in  force,  but  no  audi 
been  raised  I  say  nothing  on  that. 

From   the    making  of   the   order  of  the 
January,  1883,  the  action  proceeded  as  d< 
the  question  whether  the  plaintiffs  or  the 
tives  of  the  testator  had  the  better  titie  to  tbsM 

The  Tiramways  Union   Go.  (Umited)  w 
under  the  Companies  Act,  1862.    The  sectioBi 
Act  which  seem  to  me  material  ars  the 
31st,  and  36th.    I  do  not  think  it 
them. 

The  ariides  of  association  which  I  think 
will  read.     They  are  as  fbOows:— [His 
articles  26,  28,  32,  83,  35,  which  are  set  out 

The  name  of   J.  M.   Walker  was  eatsfsd 
register,  and  he  obtained,  as  he  was  entitled  to 
certificates,  one  dated  on  the  13th  of  Uaj*  J 
eighty  fully  paid-up  £5  shares,  nombeied  Sr 
30,851,  both    indosive,  the  otiier  dsted  tte 
December,  1875,  for  twenty  fully  pud-ap 
No.  28,979  to  No.  28,998,  both  indasiw. 
these  certifioates  was  under  the  seal  of  the 
and  was  signed  by  a  director  and  eoi 
J.  E.  Walker,  then  and  still  secretary  to  the 

On  each  of  the  certificates  wss  piiatw;;^ 
No  transfer  of  any  portion  of  the  thsrei 
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Ktifleate  will  be  registered  until  tbe  eertlfloate  bes 
mred  at  tbe  eompany's  olBoe."  Before  stating 
lbs  this,  in  nay  opinioup  importent  in  tbis  case, 
it  better  to  state  brieflj  wbat  is  tbe  state  of  the 

on  the  sabject. 

int  shares  in  joint  stook  oompanies  were  made 

|Ue,  and    actions    were    broogbt    bj    vendors 

ponhasers  of  snch  shares,  a  dilBcnUj  arose  as 

M  rafflcient  evidenoe  of  the  title  of  tbe  vendor 

Rs  which  be  required  tbe  pnrobaser  to  accept. 

ftis  diiBcultj,  in  tbe  first  Joint  Stook  Gom- 

le-that  of  1844,  7  &  8  Yiot.  0.  110,  s.  53--it 

~  *'  that  it  shall  be  tbe  dntj  of  all  oonits  of 

es,  justices,  and  others  to  admit  such  certi- 

primd  facie  evidence  of  tbe  ttUe  of  tbe  share* 

»  the  share  therein  specified  ;  nevertbeless,  the 

raeh  certifloate  shall  not  prevent  the  bolder  of 

•  from  disposing  thereof." 

the  Companies  Clauses  Consolidation  Act,  1845, 

fOompanies  Clauses  Consolidation  (Scotiand)  Act, 

Ider  tbe  bead  Distribution  of  Capital,  is  a  clause 

\  IS)  tbe  same  in  botb  Acts :  *'  Tbe  certifloate 

isdmitted  in  all  courts  as  primd  facie  evidence 

Me  of  such  sharebolder,  bis  executors,  ftc,  to  tbe 

■ein  specified  ;  nevertheless,  the  want  of  such 

I  Bball  not  prevent  tbe  bolder  of  anj  share  from 

theteof." 

i  of  1844  was  repealed  by  tbe  Joint  Stock 
I  Act,  1856,  the  SOtb  and  81st  sections  of 
:  "  20.  The  transfer  of  any  share  in  tbe  com- 
iU  be  in  the  form  marked  F  in  tbe  schedule 
to  the  like  effect,  and  shall  be  executed  both 
lissteror  and  transferee*  Tbe  transferor  shall 
lA  to  remain  a  bolder  of  snob  sbare  until  tbe 
the  transferee  is  entered  in  tbe  register-book  in 
hereof.  21.  A  certificate  under  tbe  common 
company  specifying  any  sbare  or  shares  held 
kuefaoUer  shall  be  primti  facie  evidence  of  the 
'*e  ibarebolder  to  tbe  share  or  sbarea  therein 

•  igain  was  repealed  by  tbe  Companies  Act, 

•  Companies  Clauses  Consolidation  Acts  of 
>*iot,  as  far  as  I  am  aware,  been  altered,  as  far 
A  this  subject,  by  any  subsequent  legislation. 

'  inite  sgreo  that  tbe  Legislature  did  not  enact 
^ptodnetion  of  tbe  transferor's  certificate  should 
^Uon  precedent  to  the  registration  of  the  trans- 
it the  earlier  Acts  it  was  expressly  declared 
vast  of  possession  of  a  certifloate  should  not 
M  the  holder  of  a  share  from  disposing  of  tbe  same. 
R7  aoon  (I  cannot  tell  bow  soon)  those  who  took  as 
V  irom  the  bolder  of  shares  an  engagement  by 
M  bmad  himself  not  to  part  witii  tbe  shares  to 
»<Nae  ontil  that  security  was  discharged,  perceived 
^weoiity  would  practically  be  much  better  if 
the  certiflcates   in    their   possession.     Tbe 


M  bolder  of  the  shares  still  might,  if  dishonest 
[Sn  violation  of  bis  contract,  execute  a  transfer, 
2j[ould  have  much  more  difOculty  in  flnding  a 
vbo  hfmdfldc  would  be  led  to  believe  that  be 
^  to  do  so.  And  J  do  not  know  bow  soon 
nacaged  companies  of  this  kind,  and  bad  tbe 
of  the  register,  became  aware  that,  if  they 
Ma  transfer  at  once  on  its  being  presented  to 
'^  u  it  was  accompanied  by  the  certiflcates,  or, 
gVf^«  'Mn  order,"  there  was  a  risk  that  tiiey 
tiTv'  ^  '<*>'8Mi  transfer,  and  not  only  do  an 
I  Z^^t  but  put  tbe  company  itself  in  a  dilB- 
'  ^t  beeaae,  therefore,  usual  when  a  transfer  was 
l;J^  ^  tegister  it  at  once,  but,  as  one  pre- 
I  •SiV'**  ^  *^*  ''gi'fc'cd  address  of  tbe  share- 
J"f.^^<mi  him  that  such  a  transfer  had  been 

RJuLiL^'^  if  no  objection  was  made  by  him  before 
^^  it  would  be  registered.  Tbis  was  the 
P^nued  bk  Taylor  v.  Great  Jfidiafi  Penineuiar 


Railway  Co.^  and  tbe  notice  thus  given  enabled  TAjlor 
to  prevent  the  registration  of  what  turned  nut  to  bn 
forgery.  Soon  after  this  the  case  arone  of  ExpatU  Swan,  7 
C.  B.  N.  S.  400  ;  Swan  v.  Niirih  Britieh  A  u»tr  duBian 
Co,  {Limited),  7  H.  &  N.  603,  2  H.  &  0.  175. 
That  company  was  framed  under  the  Act  of  1856. 
The  certificate  was  under  the  seal  of  the  company, 
and  on  it  was  a  note :  "  Ko  transfer  of  any  of  these 
shares  will  be  registered  unless  aocompanit*d  bj  this 
certifloate."  It  is  printed,  and  was  dated  tbe  15tb  of 
September,  1857.  Tbia  is  tbe  earliest  mention  that  I  can 
flnd  of  such  a  note.  What  purported  to  be  a  transfer 
duly  executed  by  Swan  to  Horace  Barry,  accompanied 
by  the  certiflcates,  was  lodged  with  tbe  company.  Tbe 
transfer  deed  and  the  certifloate  are  set  out  in  the 
report.  Tbe  secretary  of  tbe  company  adopted  tbe 
same  precaution  as  bad  been  adopted  by  the  Great 
Indian  Peninsular  Co.,  and,  before  registering,  wrote 
to  tbe  address  given  by  Swan  to  them — viz., 
Bobert  Swan,  care  of  W.  L.  Oliver,  4,  Austin-friars, 
Old  Broad-street,  describing  tbe  transfer  lodged  and 
the  certifloate,  and  adding,  "  Tbe  transfer  will  be  re- 
tsined  here  for  three  clear  days  from  the  date  hereof, 
in  order  to  afford  you  an  opportunity  of  communicating 
with  me  in  tbe  event  of  there  iMing  any  irregularity  in 
tbe  transaction ;  and,  failing  your  reply  within  the  time 
mentioned,  the  transfer  will  be  registered  and  a  cer- 
tifloate issued  to  the  purchaser."  The  forger,  Oliver, 
who  was  afterward  convicted,  intercepted  this  letter. 
The  transfer  waa  registered  and  a  new  certifloate  issued 
to  Barry.  The  result  of  tbe  litigation  showed  that,  even 
after  all  those  precautions,  the  company  did  suifer  from 
registering  tbe  transfer,  being  obliged  in  the  end  to 
restore  the  shares  to  Swan. 

In  In  re  Bahia  and  San  Franeitco  Railway  Oo,,  16  W. 
B.  862,  L.  H«  3  Q.  B.  584,  tbe  facts  were  very  similar,  but 
ths  point  decided  was  not  quite  tbe  same.  The  certificate 
is  set  forth  in  the  special  case,  and  ^probably  bad  not 
on  It  such  a  note,  at  all  events  it  is  Viot  there  set  out. 
But  the  point  decided  was  that  the  company  were  liable 
to  make  good  their  loss  to  persona  who  had  purchased 
and  paid  for  the  shares  from  those  who  produced 
genuine  transfers  from  those  who  had  been  registered 
along  with  genuine  certificates  granted  to  them,  although 
that  register  was  set  aside.  All  tbe  judges  put  it  on  tbe 
gronnd  that  in  tbe  usual  course  of  business  tbe  pro- 
duction of  tbe  certificates  along  with  the  transfer  en- 
titled the  transferee  to  pay  on  the  faith  of  tbe  certifi- 
cate, which,  therefore,  amounted  to  a  preclusion 
against  tbe  company. 

This  certainly,  in  my  mind,  shows  that  those  on 
whose  advice  companies,  before  registering  a  transfer 
which  would  entitle  tbe  transferee  to  a  oertiDcate,  re- 
quired that  tbe  certificate  already  issued  should  be 
produced,  or  its  non-production  accounted  for,  advised 
well ;  and  that  the  note  on  tbe  certificate  to  this  effect 
calling  tbe  attention  of  those  who  had  the  shares  was 
fair  and  proper.  Such  a  note  doee  not  prevent  this 
company,  if  a  proper  case  is  made  before  them,  from 
exercising  tbe  power  given  by  article  85.  Nor  does  a 
similar  note  on  a  certificate  issued  by  a  company  under 
tbe  Companies  Clauses  Act,  1845,  prevent  the  directors 
^  from  exerdsiog  the  similar  power  given  by  section  13 
of  the  Oompanies  Ckuses  Act,  1845 ;  but  it  does  make 
it  important  for  those  who  purchase  shares  to  see  that 
tbe  transfer  is  net  only  by  a  deed  duly  executed,  but  is 
accompanied  by  tbe  certificate;  unless  that  is  so  tbe 
the  transfer,  to  use  tbe  phrase  of  tbe  witnesses  in  tbis 
case,  is  **  not  in  order.*'  And,  without  going  further,  it 
at  least  makes  it  no  wrong  for  the  company  to  pause 
and  make  some  inquiry  before  exercising  their  powers. 
And,  bearing  in  mind  tbis  practice,  I  am  quite  unable 
to  understand  how  it  came  to  be  thought  that  the  plain- 
tiff had  given  to  tbe  company  a  notice  of  an  equitable 
titie  such  ae  to  make  them  trustees  for  tbe  plaintiff. 
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e?eii  if  the  oompaoy  could  be  bound  to  take  notice  of 
trustf. 

It  appf ars  that  J.  M.  Walker  was  extensively  engaged 
in  transactions  on  the  Stock  Exchange  with  the  plain- 
tiffs. On  the  14tb  of  December,  1882,  he  was  in- 
debted to  them  on  the  balance  of  account  £7»000  and 
npwtrds,  and  Mr.  Golladon,  the  manager  for  the  plain- 
tiffs, had  intimated  to  him  that  he  must  pay  or  be  sued. 
The  writ  was  not  actually  issued  till  the  11th  of 
December,  not  serfed  till  the  18th  of  December,  but 
J.  M.  Walker,  on  the  14th  or  15th  of  December,  oilered, 
amongst  other  things,  to  give  Golladon  a  hold  on  one 
hundred  £5  shares  in  the  Tramways  Union  Co.,  limited, 
and  sent  to  him  what  is  called  a'  blank  transfer.  Had 
the  c^tiflcate  accompanied  that  blank  transfer  there 
would  have  been,  in  my  opinion,  a  sufficient  indication 
of  an  intention  that  Golladon  should  hold  that  certifi- 
cate. But  Dove,  Oolladon'a  clerk,  seeing  that  the 
certificate  was  not  there,  went  to  J.  M.  Walker,  and,  as 
be  swears,  "  pointed  out  that  the  certificate  was  not  at. 
tached,  and  it  was  not  in  order,  and  that  it  was  no  good." 
He  atked  J.  M.  Walker  for  the  certificate  '*  and  he 
aaid  be  had  not  got  it.  B^  said  that  it  bad  been 
lost  or  mislaid,  that  if  I  went  to  the  company  I  would 
€nd  that  it  would  be  put  in  order.'*  Dove  did  go  to 
the  company's  office,  and  raw  the  company's  clerk,  Mr. 
Jiitchell,  and  Mr.  Mitchell  told  him,  **he  had  not 
way  iiMtructions  from  Mr.  Walker,  besides  which  the 
transfer  was  not  stamped  and  did  not  contain  the 
numbers";  certainly  very  sufficient  objectiona.  I 
^gather,  though  it  ia  not  very  clearly  brought  out,  that 
Mitchell  then  referred  to  the  register  and  showed  Dove 
that  J.  M.  Walker  was  on  the  regitter  for  one 
hundred  £5  shares,  and  told  him  what  the  numbers 
^ere. 

We  now  come  to  written  evidence.  On  the  19th  of 
IDecember  J.  M.  Walker  wrote  to  Golladon; — **The 
Tramways  Union  iharea  will  also  be  in  order  for  delivery 
•on  account  day."%  On  the  20th  of  December  Golladon's 
broker  sold  100  Tramways  Union  shares  for  the  account 
day,  the  29th  of  Deceml>er,  and,  I  suppose,  according 
to  the  usual  practice,  advised  Golladon  that  he  had  done 
BO.  On  the  ilstnd  of  December  Golladon,  writing,  on 
behalf  of  the  plaintiffs,  to  J.  M.  Walker  on  a  number 
-of  other  subjects,  says : — **  We  most  insist  on 
yonr  putting  the  Tramways  Union  transfer  in  order. 
We  have  been  promised,  day  after  day,  that  it  would  be 
attended  to,  but  so  far  without  result."  No  clearer 
•evidence  coold  be  given  that  the  transfer  was  not  ia 
«rder  for  want  of  certificates  and  that  the  plaintiffs 
knew  that  it  was  not  so  in  order. 

On  the  28th  of  Deeeral>er,  the  day  befora  the  account 
'day^  J.  M.  Walker  wrote  a  letter  addressed  to  the 
aecrttary  of  the  Tramways  Go.,  which  he  signed 
both  with  his  own  name  and  with  the  name  of  his  firm, 
in  which  he  was  sole  partner.  I  will  read  it : — "The 
Secretary,  Tramways  Union  Company,  Limited,  9,  Old 
Broad-street,  London,  E.O.,  28th  of  December,  1882. 
Dear  6ir,-^The  certificates  of  100  shares,  numbered 
£8,979  to  28,998  and  30,772/51,  in  your  company  in 
favour  of  James  Montgomery  Walker,  of  9,  Old  Broad- 
street,  E.G.,  having  been  lost  or  mislaid,  we  shall  feel 
•obliged  if  you  will  certify  the  enclosed  transfer,  and  we 
4iereby  undertake  to  hold  you  harmless  and  indemnifled 
against  any  loaa  which  may  arise  in  the  etent  of  the 
missing  certificates  being  forthcoming  at  any  future 
Ume.^Yonra  truly,  J.  M.  Walker.— Walker,  Bnasell,  & 
Co." 

I  never  before  met  with  the  phrase,  "  to  certify  a 
tmnsfer,"  and  I  do  not  understand  it.  It  is  plain 
••iKiagh  that  J.  M.  Walker  requested  the  secretary,  and 
^hfongh  him  the  company,  to  do  something  which 
«oald  put  the  tranafer  in  order ;  and  the  board  of  the 
•company  and  the  secretary,  acting  together  under  the 
d5th  article,  could  have  renewed  the  certificatee,  which 


would  have  bad  tbat  effect.    And  perhaps  I 
might  have  waived  the  condition  for  1'    ' 
stipulated  by  tha  note  indorsed  on  the 
registered   a  transfer^  though   the  oeitifiostsj 
produced.    The  secretary  alone  conld  do 
less  could  the  clerk.     This  letter  was  oarrisdl 
the  pUintiffs  dark,  to  Mitchell*  tbacierkof| 
pany,  who,  in  the  abeenco  of  tho  aeeretaiy,| 
during  the  whole  month  of  Deccnber, 
Continent,    acted  lor  him.    Tbo  transfer, 
taken  down  along  with  the  letter,  bad  now  I 
up,  so  as  to  appear,  on  the  face  of  it,  to  1 
executed  by  the  parties,  and    it   waa  duly  \ 
Whether  or  not  Mit^iell  knew  that  It  had  I 
been  executed  after  it  waa  filled  up  wa  do  1 
though  Mitchell  was  in  court,  neither  side  < 
a  witness.     He,  certainly  made  no  oh 
ground  ;  and,  if  he  had  done  so,  it  would  1 
the  power  of  J.  M.  Walker  to  core  the 
re-executing  the  tian^er.     Mttehell  so  saw 
nothing  could  be  done  without  a  banker's  ( 

On  the  30th  of  December  a   letter, 
respects  bat  the  date  to  that  of  the  28th,  ^ 
down  stamped  and  signed  as  a  guarantee  by  I 
tiffs,  who  are  bankers.    Mitchell  aeems  to  f 
meant  the  bankers  of  Mr.  Walker,  and,  on  ] 
to  procure  the  guarantee  of  Olyn's,  rafaaed  t 
thing.    I  infer  that  he,  by  thia  time,  soapeeledll 
Walker  was  not  solvent,  for,  aa  far  aa  regards  1 
the  company,  it  was  not  material  wbeUier  i' 
who  gave  the  guarantee  were  thoae  with 
Walker   kept  his  aoooont  or  others.     ^ 
December  ia  that  year  vraa  on  Saturday, 
the  1st  of  January,  1883,  the  aecratary  reti 
abroad  and  retnmed  bia  dutiea,  and  Mitchell  | 
bim  what  had  taken  place.     He  approved  < 
4th  of  January,  1883,  Mesara,  Millar, 
solidtora  for   the  repreaentativea  of  the  ta 
had  k>een  pressing  J.  M.  Walker  to 
of    the  shares,  gave  to  the  secretary  a  foi 
which  I  wUl  read :—« 3,  Saltera'  HalI-coai^| 
January,   1888.    Dear  8ir,— On  behalf  of  ( 
and  executors  of  the  late  Mr.  James  Scott  ^ 
have  to  give  yoa  notice  that  the  certiflcatM  i 
in  your  company  numbered  28,979  to  T       ' 
30,772  to  30,851  were  depoaited  by  Mr.  Jsi 
gomery  Walker  with  the  late  Mr.  JaoMs 
with  a  transfer   signed    by  Mr.    Jaaei 
Walker,  and  that  the  share  certificates  srs  1 
posseesSon  <»n  behalf  of  the  exeaators,  and 
warn  yonr  oonpany  not  to  allow  Mr.  >aBssl 
Walker  to  deal  with  theae  shaves,  as,  1 ' 
pany  reeognine  any  suoh  dealings,  we  shoaU,  0 
of  the  executors,  claim  from  the  coavpaay  the  1 
the  shares— Yonvs  faitkfaUy,   Miller,  »miA,  ' 
J.  £.  Walker,  Esq.*' 

Lindley,    L.4.,    in    the   preaent   com,    i 
he,  J.  M.  Walker,  had  executed  a  propsr  trsi 
plaintiiEs,  the  plaintiffs  would  have  acqairtd  t 
to  have  the  transfer  to  them  registersd  if  tbi 
company  a  proper  Indemnity  against  tlis  ci 
registering  the  tranafer  without  ^e  P'***?*^ 
certificate  of  the  tranaferor."     He  adds,**Tlii" 
the  shares  passes  by  the  tranafer,  and  the  1 
company  do  not  make  the  prodnetloB  to  thee 
the  transferor's  owtifioate  a  condition    ~ 
registration  of  the  tranafer.** 

In  the  tiev  of  the  facta  which  all  the  }• 
took,  J.   M.   Walker,  though   there  m 
prevent  his  actually  exeeating  a  deed  Crssi 
shares  to  the  plaintiffs,   never  did  ezteats 
therefore,  on  this  Tlew  of  the  facts,  it  wsi  soti 
to  decide  this  pdnt.  ,^ 

But  it  waa  stpengly  argued  at  your  lordAip*  ^ 
there  waa  evidence  from  which  itooghtto  be^  <" 
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lie,  inferred  thiit  Iia  had  lefrally  ezsonted  mdeBdof 

k    And  tlHiv^   I   indifidiittlly   tliiok  tlwt  the 

m  don  not  Bbow  lh«l  he  bad   doB«  anjthtng 

Int  to  BO  exMnitioii  of  the  ttBaaftt  after  it  was 

p,  I  believe  eoeae  of  yont  lordBhffM  wefe  not  pre- 

I  dedde  opon  tbet  groamd.    Attd  I  tbittk  It  quite 

Mthe  cleik  of  tbe  eompany  never  dti  p«t  their 

li  00  the  giomid  th«t  the  trMMler  wbb  not  duly 

i  hy  J.  M.    Walker.    If  he  bad  done  bo  the 

iwghfc,  and  I  eappoee  wonid,  have  aaked  J.  If. 

ftD  ezecate   the  traaefer  over  agala  ;   and  hi*, 

|»B6  io  far  aa  he  had  done,  would  pfohaWy  have 

if  leqnected. 

I  agreed  with  the  kiw  as  slated  in  the 
I  have  read,  I  aliould  certainly  feel  maeh  diffiooUy 
lugag^iact  the  plaintiflb.  Bat  I  think  that  there 
ortant  qaalifioatloae  whioh  elionld  be  pot  on  this 
Ik  of  the  law,  and  it  was  partly  ^eoanse  I  wae 
of  otatinfc  aoearately  what  theee  were  that  yoor 
B  did  not  deliver  Jadgment  at  onoe. 
'  the  aatboritiee  to  which  I  have  refetfed  ehow 
I  if  a  transfer'  io  in  order,  that  io,  if  it  io 
fuied  by  the  oertiftoate,  the  eempany  are  not 
^  r^ioter  it  at  once.  They  are  entitled  (it  ii  not 
tf  to  inquire  whether  they  are  bottnd)  to  delay 
aooable  time,  and  to  oBake  reaeoneble  inquiriee 
vgietering;  and  it  io,  I  believe,  the  general 
Io  deloy  the  rof^iotratioii  at  leaet  till  there  baa 
opportaaity  given  to  the  registered  holder  to 
kletter  of  advice  teHing  hitt  that  a  transfer  baa 
ged. 

let  necessary  to  inquire  whether,  if  the  company 
Kgister  a  transfer  without  any  delay  or  making 
,  tbey  would  incur  any  responsibility  against 
Hi  company  would  require  a  guarantee.  It  is 
tD  lay  that,  even  if  ths  transfer  had  been  duly 
by  J.  M.  Walker,  there  was  nothing  that 
previous  to  the  4th  of  January,  when  the 
•  given  by  Messrs.  Miller,  Smith,  ft  Bell  to 
ohttgatory  on  the  company  to  register  the 
After  the  receipt  of  that  notice  nothing  which 
'cDuId   have   affected  the  prior  right  of   the 

It  doubt  that  the  judges  in  the  Court  of  Appeal 
right  construotton  on  the  Companies  Act,  1862, 
Polices  of  trust,  but  I  do  not  think  it  necessary 

that. 

j*  Watsox, — I  concur.  I  merely  desire  to  explain 
^  sot  think  there  are  facts  proved  in  this  caso 
nttowsinnt  the  inference  that  tbe  transfer  of 
l^birei  was  alter  its  completion  redelivered  to  tlie 
jM'by  J.  M.  Walker ;  but  whether  it  be  true  that 
w»f€r  io  qnestion  was  or  was  not  duly  executed  by 
^^kn,  I  tim  still  of  opinion  that,  upon  eitlier  of 
^mompttons,  the  respondents  are  entitled  to  our 
Nenr. 

J^FrraoBRALT). — T  concur  hi  your  lordships'  decision. 

■^eiidHutu  have  the  prior  equitable  title  in  point 

«Bd  the  qoeotiou  is  whetlier  the  appellants  (the 

>)  have  ebtablisbed   that,   on    the  facts  and  in 

•ubHquent  title,  it  they  have  any,  ought  to 

2|^qQefrtioa  relate)  to  shares  in  an  iastitiition 
>*^ves  its  vitality  from  the  stotnte  of  1862,  we 
^*^  to  that  statute  and  the  articlee  of  aesociatlon 
b  ^^^^  ^^  ascertoin  the  position  of  a  shart- 
l/'^  ^*o  powers  of  transfer,  and  the  provisions 
L^j^»tatato  and  the  articles  for  the  protection  of 
T^^OD.  Xbe  sections  of  tbe  statute  have  been 
JJJ^imed  to  by  two  of  the  noble  lords  who  have 
hen.  ^u^  therefore  I  abstain  from  again  referring 


?•     '^nmdfati9  title,"   in   Beotiou    81,   n 
iJ^^^ificHtes  ehall  be  evidence  that  tlie  title  of 
^  '^  oorrect  until  the  ooatrary  shall  be  made 


to  appear.  J.  M.  Walker  dOes  not  appear  to  have 
an  original  member  of  the  company.  He  »^e«ns  to  have 
acquired  his  shares  by  transfer  in  1875,  and  he  accepted 
the  sharsB  enhjeet  to  the  articles  of  assooiatloa  and  It- 
tbe  regalationB  of  the  oonpany,  one  of  whioh  Is  speeiallj 
expreesed  in  the  note  indorsed  on  the  eertiflcate. 

The  appellaats  (the  plaintiffs)  contended,  flrst^  that 
tbey  bad  obtained  an  aotoal  valid  transfer  of  the  legel 
ownership  in  the  shares,  and  had  therefore  the  legal 
right  to  be  regtitered  ;  and,  secondly,  that  if  their  title 
was  only  equitable,  that  equitable  title  was  at  least  equal 
to  that  of  tbe  respondents,  and  had  obtained  priority  by 
notice  to  tbe  company. 

The  step  which  the  plaintiffs  had  first  to  establish  waa 
that,  after  the  blank  traosfsr  had  been  completely  fliied 
np,  J.  M.  Walker,  being  aware  of  Its  contents,  bad 
acknowledged  it,  and  done  some  act  equlvelent  to 
delivery  of  It  as  his  deed.  I  was  for  some  time  very 
ranch  stmck  with  the  consideration  that  on  this  qaestloa 
the  letters  of  tbe  B8th  and  SOth  of  December,  or  the 
inference  to  be  dednced  from  them,  would  probably 
have  acted  by  way  of  estoppel  against  J.  M.  Walker 
had  tbe  litigation  been  with  him.  It  Bcems  different, 
however,  as  between  the  plaintiffs  and  the  piesswt 
defendants,  wbo  are  pledgees  of  the  shares  for  valne,. 
and  whose  prior  title  tbe  phiintiffs  seek  in  thi^  litigatioa 
to  displace.  The  onuB  lies  on  the  plaintiffs  to  prove,  aa 
against  the  defendantsi  the  due  execution  and  delivery 
of  the  deed  of  transfer  in  a  complete  form  as  a  deed* 
They  have  failed  to  prove,  as  affainst  the  defendants^ 
that  after  the  transfer  bad  bseu  filled  up,  J.  M.  Walker 
ever  saw  It  or  was  aware  of  its  complete  oonteBta^  or 
that  Oolladon  was  the  trausfsren ;  and  Dove  states  that 
when  he  got  the  letter  of  the  88th  of  December,  signed 
by  J.  M.  Walker,  thA  transfer  was  not  produced  to  him» 
The  plaintiffs  have  therefore  failed  to  do  that  which  was^ 
incumbent  on  them — viz.,  to  prove,  as  agaiust  the  defend* 
ant^,  the  dueexecntlon  of  tbe  transfer. 

We  are  therefore  relieved  from  considering  what 
might  have  been  the  effect  of  a  due  eX()oution  of  the 
deed  of  transfer^  without  more,  ou  the  rights  of  the 
parties,  having  regard  to  the  provision  of  the  28th  of 
the  articles  of  association,  that  '*  shires  shall  be  trans- 
ferable only  by  deed  executed  by  the  transferor  and 
transferee,  and  duly  entered  in  the  register  of  trans- 
fers." 

T  have  now  to  consider  the  first  branch  of  the  plalntiifa* 
second  proposition — viz.,  that  the  equities  of  the  two 
parties  were  equal  in  all  respects.  Treating  the  plain- 
tiffs'  title  (if  any)  to  be  equitable  only,  the  facts  to 
establish  it  in  every  respect  exiiibit  infirmity.  The 
documents  on  which  it  is  supposed  to  be  founded  are  the 
letter  of  the  15th  of  Deuember,  188;?,  and  an  unstamped 
form  of  a  deed  of  transfer  signed  by  J.  M.  Wallcer,. 
and  called,  and  justly  called,  the  blank  transfer,  for  it 
was  a  complete  blank,  and  the  letter,  though  it  mentione 
•*  100  Tram  Unions,"  fails  to  ear- mark  or  pledge  any 
particular  chares;  and  Dove  admitted  the  supposed 
transfer  to  be  of  no  value.  On  tbe  16th  of  December 
Dove  knew  this.  Nothing  appears  to  have  been  done 
until  the  28th,  when  the  instrument  was  filled  up- 
on information  probably  derived  from  the  clerk  of 
the  company  as  to  the  numbers  of  the  shares  on> 
the  register  in  Walker's  name,  and  Oolladon  signed 
as  transferee.  Then  followed  the  incomplete  tran- 
sactions of  the  28th  and  30th.  I  assume,  boirever, 
for  the  purposes  of  my  judgment,  that  the  plain- 
tiffs had  obtained  an  equitable  lien  on  tbe  sliarrs  iu 
question.  On  the  other  hand,  the  prior  equitable  title 
of  the  defendants  is  clear,  plain,  bimplo,  and  without  » 
blot,  and  is  aooompanied  by  a  delivery  and  pledge  of  the- 
certificates  of  tbe  sharee.  Now  tlie  statute  and  the- 
articles  of  association  must  be  taken  together.  The- 
former  shows  that  the  certificates  are  to  be  primd  fade 
evidence  of  the  title  to  the  shares ;  and  the  latter  that 
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caae  ont  of  the  general  principle  to  whkli  tefeienoe  h*e 
been  made. 

The  original  Act  wae  paeeed  In  18S7,  and  In  Hie  year 
1881  the  cattle  pens  and  dockyard  were  erected  and 
need.  I  do  not  stay  to  inquire  whether  they  were 
eelected  with  a  due  regard  to  the  public  eonTenienee. 
In  the  Yiew  I  take  that  is  an  imaaterial  queetion, 
becauee  I  think,  if  the  company  were  acting  under  their 
statutory  authority,  the  abeolate  diaeretion  of  selecting 
the  site  was  in  them ;  if  they  were  not  they  would,  like 
any  other  persons  guilty  of  a  nuisancep  be  liable  to  be 
restzained  from  a  continuance  of  it.  ' 

Now  it  seems  to  have  been  contemplated  by  the 
Legislature,  when  passing  the  original  Acc»  that  it  might 
become  necessary,  as  time  went  on,  to  enable  the 
company  to  provide  additional  stations  and  yards  for 
receifing,  loading,  or  keeping  cattle,  and  for  that 
purpose  it  enacted  that,  in  addMon  to  the  lands 
authorised  to  be  taken  ezpresslyy  the  company  for  sneh 
purposes  might  acquire  other  land,  bat  KStrlcted  this 
power  of  purchase  in  several  important  particulars.  Tbe 
whole  amount  must  not  exceed  fifty  acres  ;  it  could  only 
be  taken  by  *  voluntary  contract,  and,  aa  matter  of 
physical  necessity,  it  could  only  be  taken  when  it  oould 
be  used  in  connection  with,  and  aa  auxiliary  to,  the 
nilway  authorized  by  the  Act* 

I  believe  the  whole  qoeetion  moat  turn  on  tbe  efteet 
to  be  given  to  the  section  (82)  which  ereatee  thie  flexible 
machinery  for  providing  additional  aecoinaodation. 
Now  it  seems  hardly  to  admit  of  argument  that  the 
statute  intended  such  additional  aooommodatioDy  when 
provided,  to  form  part  of  and  to  bo  need  with  tbe  rail- 
way, and,  if  so,  to  share  tbe  immunity  whieb  tbe 
railway,  in  its  original  eonstruetioa,  would  have  enjoyed 
from  aetiona  levelled  at  its  nae.  It  wonki  be  atrange, 
indeed,  if  the  Legislature  oonld  be  anppoesd  la  bave 
autboriaed  the  railway  to  commit  a  nuisance  np  la  a 
certain  point,  to  have  provided  asaohinery  for  extending 
tbe  railway  and  its  use  beyond  that  point,  and  yet  to 
have  allowed  the  furthev  user  to  be  open  to  an  aotian  to 
restrain  its  use.  Aa  I  bavo  said,  tbe  very  aame  qnaetion 
which  is  now  urged  might,  wHb  equal  ioine^  bavo  been 
nrged  against  the  original  loraMtton  ol  tba  Unas,  and, 
indeed,  vraa  nrged,  though  without  oleot^  in  Rem  ▼• 
Peoss.  The  limits  of  deviation  give  to  tbo  aompwsy  a 
discretion  as  to  where  they  will  fix  tbeir  Una,  and  in 
Mm  v.  Fniie  it  was  pointed  ont  that  tba  Una  aslgbt  baae 
been  nMdo  within  ihe  limita  of  tba  ooaspany^  powem  ao 
many  yards  from  the  highway  as  very  maob  to  diminish 
the  nuisance  to  the  traAo,  wbleb,  hs  thai  aaaa^  wna  the 
main  subject  of  complaint.  That  aagnaaant,  bowevet, 
wa^disregaided,  and  in  none  ni  the  ansae,  so  Im  as  I 
am  awan,  has  it  ever  been  vavived,  though  in  asany 
eases,  oonspieuously  in  flammsirsmtlA  BaUvm^  Cok  ^ 
Brand,  it  might  have  been  very  planalbly  urged  thaft  a 
few  feet  further  oft  would  sensibly  bavo  dimfaMMd  tto 
vibration.  But,  in  truth,  it  would  bo  bnpossiblo  to 
apply  such  a  prindple ;  the  old  notion  ol  people  laefaig 
their  rights  of  compbdnt  beeausc  they  oeaao  to  a 
nuisance,  has  been  long  since  expladed.  Suppoeo  the 
alternative  site  suggested  in  this  place  to  hskvo  been 
taken.  There  may  heat  present  no  adjoining  ewneiu  to 
that  site  who  would  be  distnibed  in  their  oocnpaftion  by 
the  establishment  of  a  cattle  dock  there,  but  hoasaltor 
houses  may  be  built,  and,  unless  soma  new  principle  of 
law  is  to  excuse  the  railway  company  from  liability  lor 
the  existence  of  the  nuisanee,  I  am  at  a  lose  to  under- 
stand why  the  future  neighbouia  of  that  site  will  not 
have  as  good  a  right  to  reatrain  the  company  as  tiie 
present  oooupiers  of  Lansdowne-road*  It  may  not  bo 
Immaterial  to  observe  that  the  82nd  seetion  ia  e^oally 
applicable  to  passenger  stations  aa  to  aattls  pens,  and  I 
can  quite  imagine  that  the  establishment  of  a  paseenger 
etation  might  be  a  real  annoyance  to  a  netffhboor 
previously   free   from   Ibe   noise    involved   in  such  an 


establishment.  If  tbo  argument  addrsssed  ^ 
sound  as  to  eatHo  pens,  it  would  be  equally  i 
to  the  oreation  of  a  now  paasengev  station. 

North,  J.,  and  Baggallay,  hj^  exprassly  1 
Judgment  upon  tiie  decision  of  your  lordahipi*  ] 
MeiropolUan  Atfflumt  DitMet  ▼.  Bm, 
little  singular  to  observe  that  tbe  veiy 
some  of  your  lordahipa  need  in  that  eass  to  i 
tbe  Act  of  Parliaflaani  wbicb  your  lordships  y 
construing  from  tba  olaee  of  Acta  now  i 
relied  upon  aa  Jostifyins  tbo  propotttkm 
deoiskm  of  that  ease  mnat  govern  the  i 
it  is  enough,  in  diaenaaing  that  ease,  to 
ground  of  decision  waa  oaa  which  < 
the  preeent  by  reason  of  tbo  vwy  nature  ol  I 
ment  which  wae  then  undei  diaonesioB. 
Acts,  treated  aa  a  well-known  nnd 
legislation,  weie  expressly  and  oarefully  ( 
from  the  permissive  ehnneter  of  tbe  1 
your  lordships  weea  then  oonatraing.  Bresdlj  i 
distinction  taken  nmoonted  to  this,  that  s  i 
hoapital  might  bo  buitt  and  uMintainsd  il  i 
done  without  oreating  a  nirieance,  i 
Acts  wore  asenmed  to  eatabUab  tiM  ' 
railway  might  bo  mado  and  need  whather  ai 
created  or  not. 

I  am,  therefore,  of  opinion  thai  tbe  order  s 
ought  to  be  revoiaed,  tbo  order  of  North,  J.,  i 
tbe  judgment  entered  for  tbe  defendants^  i 
respondents  shonld  pay  tba  ooata  both  hem  uA\ 

Earl  of  SsLBomnk— This  wna  an  aetioa 
Junction    and   danmgea    brought   1^  the 
against  the  defendants*  f or  a  i 
caused    to   the  raepondents  and  their 
appellants  bringing  oattle  and  other 
cattle  dock,  yard,  imd  psns,  altnala  on  a 
ground  adjoining  the  Lansdowne-road  at 
the  opposite  side  of  which  tlio  reepondenU' 
situate),  and  keeping  such  animals  there, 
on  the  adjoining  raik*    It  ia  foond,  asths 
facts  in  evidence,  that  there  is  a  oause  of 
the  use  made  by  the  appellanta  of  this  Isad 
izedby  tbeir  Acts;  and  also  thni  there  is 
action,  on  the  ground  of  negligence  in  tbs 
doing  what  is  autboriaed,  if  thnt  nee  of  the 
fact,  authorized,  so  aa  to  bring  tbo  com 
ciple  of  Bex  v.  Fea$$  ;  Vamghan  v.  Taf  ft 
Co. ;  and  iTiommfrtmaiA  JSotf  amy  Cb.  r. 
question,  therefore,  fe  wiMtbor  it  does  or 
within  that  prineiplew 

The  land,  wbelhac  originaUy  within  the 
powers  of  the  London  and  Brighton  Bailwef 
the  appellants  repreeent)  or  not,  was  not 
those  powers  or  during  their  oontinnaneSi 
sidered  in  the  courts  below  (and  in  this  m 
reason  to  differ  from  them),  to  hate  bsea 
by  agreement  under  a  power  given  by 
the  London  and  Brighton  Railway  Act  of  H 
compulsory  powera  of  the  company  ezpiied  is 
this  land  was  purchased  at  n  sale  by  andioa 
If  it  could  be  made  out  (aa  waa  oonteadsd 
of  the  respondents)  that  the  powers  of  ths 
purchase  lands  by  agreement,  whether  vadtr 
section  or  otherwise,  were  limited  in  potst  of 
to  ten  years  by  tbo  I24tb,  or  to  ssvea 
129th,  section  of  the  Act,  it  wouM,  ia  nf 
follow  that,  as  there  would  bo  no  ststatB^  ' 
for  the  acquisitkin,  ao  there  oonld  be  bobs  f« 
of  this  kmd,  for  any  of  tbo  pmrposm  ol  ^ 
But  I  think  it  would  be  doing  great  ' ' 
gaage  of  those  seationa  to  put  any  snob 
either  of  them.  The  pnrchaee,  therefore, 
Muthon'ssed,  thoogh  it  oould  only  be  sude  {< 
made)  by  agreement. 
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holders  of  the  deeds,  Ret  an  order  for  delitery  of  them, 
Thfj  cannot  do  so.  Thej  have  not  the  sole  right  to  the 
poaMsalon  of  the  deeds ;  the  heir^t-law  ha9  an  equal 
light,  and  if  ha  had  got  posseesion  the  plalntifCs  conld 
not  reooTer  the  deeds.  In  a  common  law  action  one  of 
the  two  owners  oonld  not  get  Judgment  in  detinne. 
Ought  we  in  equity  to  order  the  defendants  to  give  op 
the  deeds  to  one  of  the  owners  ?  The  case  gives  rise  to 
scmie  embarrassment,  and  the  plalntiflfe  ought  to  get 
what  right  they  can  to  nee  the  deeds,  but  so  as  not  to 
have  the  sole  possession.  The  solicitors  have  to  hold  the 
deeds  for  the  depositor,  and  we  cannot  in  equity  take 
them  away  from  the  holders,  whose  possession  is  rightful, 
where  only  one  of  the  parties  is  before  the  oourt. 

It  would  not  be  right  to  direet  an  inquiry  as  to  the 
hdr.at-law.  I  do  not  sse  how  we  could  threw  the 
expense  of  it  on  the  plaintiffs,  and  they  do  not  wish  for 
it  The  Judgment  must  be  corrected  by  striking  out 
the  order  for  an  inquiry,  but  it  is  right  to  have  the  deeds 
in  the  custody  of  the  court.  The  appeal  must  be  dis- 
missed. I  will  leave  the  question  of  costo  till  the  other 
lodgments  have  been  given. 

LiNDLBT,  li.  J. — ^The  plaintiffs  have  taken  an  erroneous 
^ew  of  their  rights.  The  deeds  came  into  the  possession 
of  the  solicitors  rightfully,  and  that  possession  has 
never  beoome  wrongful.  It  will  be  rightful  till  it 
becomes  the  duty  of  the  solicitors  to  hand  the  deeds 
over.  The  deeds  belong  to  the  heir  and  the  plaintiifB. 
Two  sets  of  people  are  entitled  to  them,  and  one  is  not 
entitled  to  reoover  them  without  the  other.  I  agree  with 
Kay,  J.,  except  as  to  the  inquiry.  It  would  be  an 
expensive  inquiry,  and  who  is  to  pay  for  it  F  That 
direction  must  be  struck  out. 

I/>PBS,  Ii.J. — In  order  to  snccsed  the  plaintiiEs  must 
make  out  that  they  are  exclusively  entitled  to  possession. 
So  far  from  that,  they  show  that  they  and  another  are 
entitled.  It  is  clear  that  the  proper  parties  are  not 
before  the  court  In  the  Queen's  Bench  Division  the 
plaintiffs  moot  have  been  on  that  ground  non-suited.  I 
agree  as  to  the  rest. 

Owre  asked  for  oosts. 

W.  P(ar§on^  Q»0.t  conird. 

Cotton,  L.J. — We  think  that  the  plaintiff  must  pay 
the  costs.  The  order  will  be  that  the  defendants 
deposit  the  deeds  in  court ;  that  the  plaintiffs  have 
liberty  to  inspect,  peruse,  and  take  extracts  from  them ; 
that  the  plaintiffs  pay  the  costs  of  the  action  and  of  the 
appeal;  and  that  all  parties  interested  in  the  deeds  have 
liberty  to  apply.  If  the  defendants  without  reason 
appear  on  any  such  application  they  will  not  get  their 
^•ts  and  may  be  ordered  to  pay  costs. 

Ajtptal  dUmustd, 

Solicitors,  T.  Tucker,  for  A.  J.  Flinty  Derby  ;  Qtare^ 
Son,  (fc  Ptar^  •. 


Prom  Chan.  Div.  1  June  22,  23,  24.  1885:  Feb. 

[&  North,  J.]     /  4,5,6,11.1886. 

Miles  i;.  I^ew  Zealand  Alfoud  Estate  Co.  (a.) 

"Company — Mortgage  of  shares  —  Priority  —  Lien  of 
company  on  iharei  for  money  due  from  the  tham- 
holder — Coneideration — Forbearance  to  tue^Statuie 
of  Frauds. 

The  artidee  of  asiodcUion  of  n  company  provided  that 
the  comptiny  tho»ld  have  a  Jtr^t  and  pammount  lien 
^pon  all  the  ehar^a  of  tach  memher  for  hie  dnhte,  liabiU" 

lo.)  Heported  by  P.  F.  Whbblbr  and  0.  Archer  Cook, 
Esqp.,  Barristert-at-Law. 


tie$,  and  engagemente^  whHher  the  period  for  the  pay* 
mentf  fidfUment,  or  discharge  thereof  ehould  hate 
actually  arrived  or  not.  The  plain'if  aneepted  some 
hilUfor  the  accommodation  of  a  f^hareho^der,  who  thore* 
upon  mortgaged  hi4  »hare$  to  the  plaintiff  to  cover  hii 
liahilitg  on  the  hilU,  The  plaintiff  give  notioe  to  tht 
company  of  the  mortgage  and  paid  eome  ealU  up'ta  the 
spires.  Aftertoardi  the  ihareholder^  ia  coisi^Uraiioi 
of  the  company  foregoing  cert  Un  claims  aqaimt  him. 
gave  the  company  a  letter  giiaranteeing  a  aioidend  for 
ninety  years.     The  letter  did  not  stite  the  considira^ion. 

Held^  that  a  boo&  fide  compromise  of  a  genuine  claim 
might  constitute  valuable  consideration  whither  the  claim 
was  maintainable  or  not. 

Htldf  also  I  following  Bradford  Banking  Go.  v.  Briggs 
&  Co.,  33  W.  R.  887.  31  Oh.  D.  19),  that,  if  there  was 
valuable  comideration  for  the  guarantee^  the  company 
was  entitled  to  priority  over  the  plaintiffs  charge* 

Held  {by  Cotton  and  Frj^  L.JJ.  ;  dissentients  Bowen. 
L.J.),  that  on  tJie  evidence  there  was  not  an  intended 
claim  by  the  company  nor  any  contract  binding  them  to 
abandon  it,  and  therefore  that  there  toat  no  consideration 
to  support  the  guarantee. 

Held  (by  Bowen,  L.J.,  concurring  with  North,  J.), 
that  on  the  evidence  there  had  been  threatened  claimt  by 
the  company,  and  forbearance  of  them  in  consequence  of 
the  guarantee^  and  therefore  that  there  wa%  consideration 
for  it 

Held  (by  North,  J.),  thit  an  agreement  to  paif  a 
dividend  for  ninety  years,  in  comideration  of  a  claim 
being  abandoned,  is  not  within  s*ction  4  of  the  Statute 
of  Frauds,  as  only  the  agreement  to  pay  is  nd  to  be 
performed  within  the  year,  the  agreement  not  to  sue  being 
performed  by  immediate  ahst'ntion  from  suing  without 
waiting  for  the  Statute  of  Limitati'ins  to  begin  to 
operate ;  aiso,  that  a  defend  tnt  may  %e*.  up,  by  way  of 
defence,  an  agreement  which  do*s  not  satisfy  the  St'ttute 
of  Frauds,  though  he  could  not  use  it  as  a  ground  for 
counter-ciaim. 

The  question  raised  in  this  action  was  whether  the 
mortgsgee  of  shares  in  a  company  took  priority  over  a 
lien  claimed  upon  the  shares  by  the  company  in  virtue 
of  the  articles  of  association.  The  company  was  limited 
and  was  registered  in  1882  under  the  Companies  Acts. 

The  articles  of  association  contained  the  following 
clauses: — 

*'  23.  No  share  shall  be  transferred  to  a  stranger  so 
long  as  the  company  or  any  member  is  willing  to  pur- 
chase the  same  at  a  fair  value." 

'*28.  The  directors  may  decline  to  register  any 
transfer  of  shares  upon  which  the  company  has  a  lien 
by  virtue  of  clause  43  hereof,  and,  in  the  case  of  shares 
not  fully  paid  up,  may  refuse  to  register  a  transfer  to  a 
transferee  of  whom  they  do  not  approve." 

*^43.  The  company  shall  have  a  first  and  paramount 
lien  upon  all  the  shares  of  each  member  for  his  debts, 
liabiliUes,  and  engagements,  solely  or  jointly  with  any 
other  person  to  or  with  the  company,  whether  the  period 
for  the  payment,  fulfilment^  or  discharge  thereof,  shall 
have  actually  arrived  or  not." 

The  defendant  Grant  was  the  registered  holder  of 
125  shares  of  £100  each  In  the  company;  £10  had 
been  paid  up  on  each  of  the  shares.  .  In  May,  1882.  the 
plHintiff  drew  on  Grant,  and  for  his  accommodation,  two 
bills  of  £5,000  each,  which  Grant  Accepted  and  dis« 
counted.  It  was  agreed  between  Grant  Hud  the  plain- 
tiff that,  in  order  to  indemnify  the  plaintiff  in  renpect  of 
his  Unbility  on  the  bills,  the  plaintiff  should  have  a 
charge  npon  the  said  shares.  Tiie  certificat4>fi  were 
accordingly  deposited  with  the  plaintiff  on  Mie  18th  of 
May,  1882.  and  by  an  indenture  dated  tho  19th  of 
October,  1882,  Grant,  in  consideration  of  the  plaintiff 
having  drawn  the  bills,  charged  tliA  said  125 
shares  with  payment  of  the  sums  of  £5.000  and  £5.000 
to  beoome  due  on  the  bill^,  and  interest  thereon  at  five 
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p«T  ««&t.  And  Graot  oofnanted  that  be  woald  at  aaj 
tim«  exacate  a  legal  tranafar  of  tha  shares  to  tho  plain- 
tiff. Bj  »  fDemoraDdum  of  agreement  between  Grant 
and  the  plaintiff,  aleo  under  seal,  and  dated  the  19th  of 
October,  188S,  after  reciting  that  the  cofeaant  and 
proTiao  therein^mentioned  ehould  have  been  inaerted  in 
the  indenture  of  mortgage^  Grant  covenanted  to  pay  all 
calls  then  or  thereafter  to  become  due  in  respect  of  the 
shares;  and  it  was  further  agreed  that,  if  Grant  should 
make  default  in  payment  of  thecallt,  the  plaintiff  should 
be  at  liberty  to  pay  them,  and  that  such  payments 
should  be  a  charge  upon  the  shares  in  addition  to  the 
principal  and  interest.  On  the  4(h  of  November,  1882, 
notice  was  given  to  the  company  of  the  plaintiff's  inter* 
est  in  the  •sharer.  On  the  12th  of  December,  1882,  and 
the  26th  of  March,  1884,  calls  amounting  to  i2,50O  and 
£1,250  respectively,  were  made  upon  the  shares  Grant 
made  default  in  payment,  and  the  plaintiff,  in  order  to 
prevent  tha  forfeiture  of  tha  shares,  paid  tha  calls 
himself. 

Tha  Alford  Estate,  which  the  company  was  formed  to 
work,  had  been  sold  by  Grant  to  the  company. 

It  a)ppeared  from  the  evidence  that  there  was  a  hostile 
feeling  on  the  part  of  some  of  tha  shareboldere  with 
respect  to  representations  alleged  to  have  been  made  by 
Grant  as  to  the  value  of  tha  property,  though  it  did  not 
appear  that  there  waa  any  good  cause  of  action  against 
Grant.  ^ 

On  the  15th  of  March,  1883,  Grant  signed  the  follow- 
ing  letter :— "  To  the  New  Zealand  Alford  Katate  Com- 
pany (Limited).  Gentlemen, — I  hereby  guarantee  that  a 
dividend  (duly  earned  during  the  year)  of  not  leas  than 
three  pounds  per  centum  be  paid  to  the  shareholders 
lor  the  year  ending  June  30th,  1893,  and  afterwards 
that  there  shsll  be  paid  to  them  a  yearly  dividend  of  not 
less  than  five  pounds  per  centum  (duly  earned  during 
the  year}  for  a  period  of  ninety  years,  and  I  nndertske 
within  three  calendar  months  after  ^he  end  of  any  and 
every  year  to  pay  to  you  any  sum  requisite  to  pay  tlie 
agreed  minimum  dividend  if  the  company  has  not  earned 
it." 

It  appeared  that,  in  consideration  of  Grant  signing 
the  letter,  no  proceedings  were  taken  against  him  for  his 
alleged  misrepresentation.  The  company  had  paid  no 
dividend  since  the  letter  was  signed. 

Grai^t  became  bankrupt  in  February,  1884,  and  in 
May,  his  debt  to  the  plaintiff  being  £7,885,  he  applied 
to  the  company  for  their  concurrence  in  a  sale  and  trans- 
fer of  the  shares.  The  company  claimed  a  lien,  and 
refused  to  permit  a  sale  till  their  claim  was  satisfied. 

The  plaintiff  claimed  that,  under  the  indenture  and 
memorandum  of  agreement  of  tlie  19th  of  October,  1882, 
ho  was  entitled  to  a  first  charge  on  the  125  shares  for 
the  principal  and  interest  secured  by  the  indenture,  and 
aleo  for  all  sums  paid  in  respect  of  calls  and  other 
charges  and  expenses  properly  incurred  by  him  and  for 
the  cobts  of  the  action ;  and  that  the  charge  might  be 
enforced  by  foreclosure  or  otherwise. 

The  company,  in  their  statement  of  defence,  relied  on 
the  articles  of  a«scciation  and  the  letter  of  guarantee 
written  by  Grant  as  giving  them  a  |rior  lieu  over  the 
mortgage  to  the  plaintiff. 

In  bi9  reply  the  plaintiff  stated  that  the  so-called 
guars^^^ee  was  not  under  seal,  and  that  no  consideration 
was  t*^en  for  it,  and  that,  even  if  concideratiou  was 
given,  f  till  the  document  did  not  comply  with  the  Statute 
of  Fraud  P. 

The  defendant  company  delivered  a  rejoinder,  stating 
that  the  document  was  executed  in  consideration  of  tlie 
company  giving  up  certain  claims  against  Grant,  and 
that  tho  contract  was,  on  the  part  of  the  defendant  com- 
pany, performed  within  one  year  from  the  making 
thereof. 

June  22.— The  decision  of  FiVM.  .!.,  fn  Brnrf/ffrd 
BahU'ij  Co.  T.   l.T'j'jf,  33   W.  11.  730,  2U  Cb.  D.    UH, 


tooovar-tba  presant  case,  aa4 

followed  it.     Belora  this  oase  came  to  tha 
Appeal,  however^  Bradford  Banking  Co.  v, 
been  reversed  {saa  83  W«  K.  887,  31  Oh.  D.  19).] 

I>av^f  QC,  a«d  aUHin^,  for  the 
sUting   that  tbay  r^ad  on    Field,  J.'s, 
Bradford    BatMmg    Co*    v.    .0r%t.]— Ke 
Hon    waa    given  for   the    latftar   of 
abandonment   of    an  unfomidad   olalai  is 
eient  to  support  GmmVa  promiae :  Sdmarii  ^ 
11    M.   4k  W.   641 ;  Cook  v.   Wrigki,  1  B.  i 
If  CoUiiher^.  Bi9ekoff$heim,  18  W.  B.  1137, 1 
Q.  B.  449,  is  agafnat  us  it  U  overralad  bf  ' 
Manner,  In  re  BlyiM,  80  W.   R.  24,  17  r 
Even  if  there  waa  a  good  cooaidenitioa  the  I 
Frauds  prevents  the  company  from  aettmg  up  i 
beoauee  tbe  agraemant  waa  not  to  be  perfoi 
the  year ;  therofatr,  a  note  nr  measoraadta  \ 
quired,  and  the  letter  Haelf  is  not  a  i 
mensoruidum    baaaoaa   it   doaa    not   state 
aideration. 

Barhtr,  Q.C,^  and  W,  Blake  Olgeri,  fw  thej 
company  [after  arguing  that  .^nuf/orcf 
Bn'tjgi  was  not  good  law]. — ^Tbe    eomp 
Grant  were  made  bond  Jide,  therefore  the  < 
was  a  good  consideration :  Calli$her  v.  T' 
binding  upon  this  court  until  it  is  overruled. 
ther  V.  Farrer,  15  Q.  B.  D.  677  ;  PUfne 
7   B.   ft   C.  4S8  ;    Wflbv  ▼.    EUfee,   L.  B. 
497,   23  W.  R.  Dig.  129,  wera  aleo  referred 
Statute  of    Frauds    does   -not    apply,  bsc 
only    one    side    of  the    agreement   that 
be    performed    within   the    year:    Demdhn 
3  B.   ft  Ad.   899 ;    Cherry  t.    Hemming,  4 
KnoMlman  v.  BluMU  SS  W.   R.  77,  758.  L 1 
1,  307;  ^;2iaiiee  /Jatdt  v.  Broom,  18  W.B-ir 
ft  Sm.  289.     Moraoeer,  tbe  atatute  does  not  i 
agreement  void,  it  only  saya  no  actio«  shsU  bi  1 
on  it,  and  tbe  dafaadaota  are  not  suing. 

Davey,   Q.C.,  fn  reply. — Calfuher  v.  Ba 
cannot  any  longer  be  considered  law,  ~ 
fairly  good  cause  of  action  moat  be 
to  constitute  a  good  consideration^  a  persoa 
screw  on  by  foregoing   a  rotten  daim. 
Statute  of  Frauds,  the  agreement  was  to 
suing  for  all  time^  and  could  not  be  ssid 
formed   until    tbe  Statute  of    Limltatioas 
action.    The  plaintiff  can  set  up  the 
[NoBTB,  J.,  referred  to  Clarke  v.  Grani,  14 
That  case  refers  only  to  speciflo  performanw, 
relief  peculiar  to  equity,  and  la  given  sat ' 
equitable  considerations  :  Stton  ▼•  Slade,  i 
6th  ed.,  548,  and  the  notea  thereto. 

North,  J.  [after  atatiog  the  facta  and  tiie 
following  Field,  J.,  in  Bradford  Banking  Ok 
—It  is  said  that  there  is  no    consideialioa 
guarantee.    If  the  ease  were  to  rect  here  it 
be  necessary  to  determine  thia  point,  bat 
decide  it  in  order  that,  in  the  event  of  the 
any  further,  the  Court  of  Appeal  may  know 
The  law  is  stated  in  Ccok  v.  Wright  and 
Biechoffaheim,     There  ia  a  later  deciai»f 
BanntTt  but  that  doea  not  affect  tbe  prsMai 
cause  there  the  compromise  was  tainted  ^ 
Brett,  L.J.,  however,  aaya :— **  Whenever  • 
arises,  I  think  it  will  have  to  be  carsfsUy 
whether  the  decision  in  CaUiiher  v.  Bit^ 
be  supported,  and  whether,  in  order  to  soppsii 
promise  of  an  action,  it  is  not  necetfaiy  to 
only  that  the  plaintiff  believed  that  he  bad  s 
of  action,  but  that  the  circumstances  did,  is 
some  doubt  whether  there  was  or  was  not  s  I 
of  action,  and  I  venture  to  doabt  wbethtfi  i' 
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dearlj  and  obvioanlj  no  cAiise  of  motion,  the  mere 
belief  of  the  parties  that  there  was  woald  support  the 
-compromise.'*  He  then  pointed  out  that  Oallitker  ?. 
Bitchoffiheim  bound  a  oourt  of  oo-ordfnate  jnrisdiotion. 
I,  therefore,  think  that  it  binds  me,  though  it  may  be 
considered  in  the  Oonrt  of  Appeal.  That  being  the  law, 
the  question  is  what  the  facts  are.  There  is  no  efid- 
ence  of  any  misrepresentation  by  Grant  or  anyone  else. 
If  I  were  in  a  position  to  decide  th^  case  I  should  say 
'tiiat  the  compromise  was  not  binding,  on  the  grounds 
indicated  by  Brett,  L.J.  [The  learned  Judge  then  went 
into  the  facts,  and  decided  that,  according  to  the  law  as 
laid  down  in  CaUisher  ▼.  Biichoffiheim^  there  was  a 
good  consideration  for  tlie  compromise.] 

A  further  contention  is,  assuming  there  was  a  con- 
sideration, it  is  ineileotttal,  because  the  Statute  of  Frauds 
lequires  it  to  be  expressed  in  writing.     No  doubt,  by 
tiie  statute,  an  agreement  which  is  not  to  be  performed 
within  the  year  must  be  in  writing;  but  it  has  been 
bedded  that  performance  by  one  party  within  the  year 
takes  the  case  out  of  the  statute.     Then  it  is  said  here 
ihat  the  agreement  not  to  sue  might  extend  beyond  the 
year,   as  the  forbearance  must  last  till  the  Statute  of 
limitations  puts  an  end  to  the  right  to  sue.    But,  in  my 
opinion,  the  contract  was  fully  performed  on  one  side  by 
■abstention   from  suing,  and  the  contract  was,  on   the 
part  of   the  company,  complete  within  a  year.     Then 
there  is  another  reasou  why  the  Statute  of  Frauds  does 
not  apply.    The  statute  only  says  that  no  action  shall 
he  brought  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof.     But  here  the  action  is  not  brought  upon  the 
egreement.    The  agreement  is  set  up  by  the  defendants, 
and  I  can  see  nothing  to  prevent  them  from  doing  so. 
It  would  be  different  if  the  defendants  were  relying 
Qpon  the  agreemept  by  way  of  counter-claim  ;  but  here 
there  is  no  counter-claim,  or  anything  like  it.     The  case 
■of  Clarhe  ▼.  Orant  is  an    authority  to  this  effect,  for 
the  Master  of  the  Bolls  there  decides  that  a  defendant 
may  resist  a  written  contract  by    setting  up   a  parol 
engagement,  the  Statute  of  Frauds  not  having  altered 
the  position  of  a  defendant  against  whom   specific  per- 
formance is  prayed.     Upon  the  whole  case,  however,  I 
must  decide  that  the  plaintiff  is  entitled  to  the  relief  for 
which  he  asks. 
The  company  appealed. 

Feb.  4,  .'),  e.-^Barber,  Q.C.^  and  W.  Blake  Odgen, 
for  the  appellants. 
Davey,  Q.G.,  and  Stirling^  for  the  respondent. 

Odgers  replied. 

Cur.  adv.  vtilU 

Feb.  11. — CoTTCN,  L.J. — This  U  an  appeal  of  t>ie 
defendant  company  trom  a  judgment  of  North,  J.  The 
plaintiff  brought  this  action  in  order  to  enforce  his  rights 
under  an  equitable  mortgaf^e,  and  the  company  resisted 
his  claim  on  this  ground — that,  under  the  articles  of 
assoeiatiou,  they  had  a  preferential  claim  against  the 
aharcft  whi;;h  were  the  subject  of  tho  mortgage.  North, 
J.,  held  that  the  comp.iny  had  a  good  ground  of  claim, 
but  he  held,  on  the  authority  of  a  decieion  of  the  Chancery 
DiTision  in  Bradford  Banking  Co.  v.  firiggs  A  Co.,  that 
the  company  could  not  claim  priority  over  the  plaintiffs 
mortgage.  Of  course,  there  are  two  points — whether 
-there  is  any  claim  which  the  company  can  make  as 
against  the  shareholders ;  and,  if  so,  whether  the  company 
■hare  preference  in  respect  of  that  claim  over  the 
plaintiffs  mortgage.  Now  the  facts  of  the  case  are  bo 
like  those  of  Bradford  Banking  Co,  ▼.  Briggs  A  Co, 
-tiiat,  in  my  opinion,  it  would  be  wrong  to  attempt  to 
distinguish  the  case ;  and  as  the  decision  of '  the 
Chancery  Division  in  Bradford  Banking  Co,  v.  Brigg$ 
d  Co.  has,  since  North,  J.,  gave  his  decision  in  this 
e,  been  reversed  by  the  Court  of  Appeal,  of  course  we 


cannot  question  the  decision  on  appeal.  It  binds  iis, 
and,  therefore,  without  expressing  any  opinion  as  to 
whether  I  should  have  itiven  the  same  judgment  as  was 
given  in  that  case  on  this  point-,  in  my  opinion  the  court 
is  precluded,  in  case  the  company  have  a  claim,  from 
entering  into  the  question  whether  that  claim  has  priority 
over  the  claim  of  the  plaintiff. 

Then  comes  the  question  whether  the  compsny 
have,  in  fact,  any  legal  claim  as  agninst  the  holder 
of  the  shares  mortgaged  to  the  plaintiff.  Their 
claim  was  under  a  letter  which  was  signed  by 
Mr.  Grant,  the  shareholder.  That  letter  did  not 
state  any  consideration  at  all,  but  it  guaranteed  the 
payment  of  a  dividend  to  the  shareholders  of  the  com- 
pany of  £3  per  cent,  during  one  year,  and  after  that  of 
£5  per  cent,  and  the  objpctidn  to  the  document  is  that 
no  consideration  appears  on  the  facH  of  it,  and  that  there 
was,  in  fact,  no  consideration.  We  have  to  consider, 
therefore,  whether  there  was  or  was  not  any  considera- 
tion for  that  promise  by  the  shareholder,  (l  call  it  a 
"  promise,**  because  to  call  it  a  •*  contract"  would  be  to 
assume  there  wa«i  consideration.)  Kow  the  question  has 
been  much  argued  under  what  circumstances  a  com- 
promise is  a  good  consideration  for  a  contract,  and,  as  I 
understand,  there  are  authorities  which  may  be  considered 
as  laying  down  the  law,  but  the  present  Master  of  the 
Rolls,  in  Ex  pirte  Banner,  is  supposed  to  have  thrown 
doubts  on  those  authorities.  What  he  said  was  that,  if 
a  simller  case  came  before  this  court,  the  authority  of 
CalVther  v.  Biichoffahtim  and  Ockford  v.  BarelU\  20 
W.  K.  116,  would  have  to  be  considered. 

Now  I  understand  the  law  to  be  this,  that  if  there 
is  a  serious  claim  made  honestly,  a  contract  for  the 
abandonment  of  it  is  a  good  consideration  for  a  promise. 
We  have  to  consider  whether  that  is  not  the  law,  and,  it 
so,  whether,  in  the  present  case,  there  is  any  evidence  on 
which  the  court  ought  to  find  that  a  serious  claim  was, 
in  fact,  mad^,  and  that  a  contract  was  made  to  abandon 
that  claim  as  the  coiisider/ition  for  the  letter  oC> 
guarantee.  1  am  not  at  present  going  into  the  question 
how  far  the  Statute  of  Frauds  will  raise  any  difficulty  in 
the  way.  I  think  that  the  mere  fact  of  an  action  being 
brought  is  not  material,  except  as  pvidenc«)  that  the 
claim  ip,  in  fact,  made.  That,  I  think,  waylaid  down  in 
Cttok  V.  Wright  nud  Calliehtr  v.  BiBchofaheim,  Now 
when  the  term  "  honest  cUim  "  is  u«)ed  I  think  this  is 
meant,  that  a  claim  is  honest  if  the  claimant,  or  the 
person  putting  forward  his  claim,  does  not  know  that  his 
claim  is  a  mere  nothing.  It  is  also  honest  If  he  is  not 
aware  of  facts  showing  that  his  claim  U  a  bad 
one,  which  he  knows  were  not  known  to  the  other  party. 
Of  course,  if  both  parties  know  all  the  fact*,  and,  with 
knowledge  of  those  facts,  obtain  a  compromise,  it  cannot 
be  said  that  that  is  dishonest.  Timt  is,  I  think,  a 
correct  statement  of  the  law,  and  i«  in  sccordauce  with 
what  is  laid  down  in  Cook  v,  Wright,  CoUisher  v, 
Uiichoffiheim^  and  Oclcford  v.  nnreiU.  In  Cook  v. 
rfr/y/it  Blackburn,  J.,  says:— "We  agree  that,  unless 
there  was  a  reasonable  claim  on  the  one  side,  which  it 
was  bond  fide  intended  to  purdue,  there  would  be  no 
ground  for  a  compromise ;  but  we  cannot  agree  that  , 
(except  as  a  test  of  the  reality  of  the  claim  in  fact)  the  .' 
issuing  of  a  writ  is  essential  to  the  validity  of  the « 
compromise."  That  is,  in  effec^  repeated  by  him. in 
VaWeher  y.  Bidchoffsfmm  as  follows:— "If  we  are  to 
infer  that  the  plaintiff  believed  that  some  money  was 
due  to  him,  that  claim  was  honest,  and  the  compromise 
of  that  claim  would  be  binding  and  would  form  a  good 
consideration,  although  the  plaintiff,  if  he  had  prose* 
cuted  his  original  claim,  would  have  been  defeated** 
The  doubt  of  the  Master  of  the  Rolls  seems  to  b(^e 
been  whether  the  compromise  would  not  be  bad,  .a^id 
the  promise  to  abandon  the  claim    not   a  good  con- 

Isideration    if.  on  the  facts  being  elicited  and  brought 
out  and  o|%  tu^  decision  of  the  court  being  obtained,  it 
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was  found  that  the  claim  the  abandonment  of  which 
was  considered  the  consideration  for  the  comproinii>e 
was  a  bad  one.  Those  cases  ]ay  down  the  law 
and  have  been  considered  to  be  the  law,  and  in 
mj  opinion  they  tire  the  law.  If  the  Talidity  of 
a  compromise  were  to  depend  on  the  answer  to  the 
question  whether  the  claim  was  a  good  one  or 
not,  no  compromise  would  be  effectual,  because,  if  it 
afterwards  came  into  question,  the  compromise  being 
relied  upon,  it  must  be  necessary  to  go  into  the  question 
whether  the  claim  was,  in  fact,  a  good  one  or  not ;  and 
I  consider,  notwithstanding  the  doubt  expressed  bj  the 
Master  of  the  Rolls  in  Ex  parte  Banntr,  that  the 
doctrine  laid  down  in  Cook  y.  Wright,  Calliahtr  ▼. 
StBchoffaheim,  and  Ock/ord  ▼.  Bardli  is  the  law  of  this 
court. 

Kow,  in  the  present  case,  was  any  claim,  in  fact, 
made  on  behalf  of  the  company,  and  was  there  any 
contract — anything  which  would  bind  the  company  to 
abandon  that  claim  as  against  Grant,  the  person  who 
gave  the  guarantee  ?  The  conclusion  at  which  I  have 
arrived  is  that  there  is  no  evidence  on  which  we  ought 
to  rely  that  there  was,  in  fact,  a  claim  intended  to  be 
made  against  Grant;  and,  in  my  opinion,  on  the 
evidence  before  us,  we  ought  not  to  arrive  at  the  con- 
clusion that  there  was,  in  fact,  any  contract  binding  on 
the  company,  or  that  there  was  ever  intended  to  be 
any  contract  by  the  company  that  the  claim  should 
not  be  prosecuted,  but  should  be  given  up.  [His  lord- 
ship then  examined  the  evidence  and  gave  his  reason 
for  coming  to  the  above  conclusion  upon  it.]  I  need 
not  enter  into  the  question  of  the  Statute  of  Frauds, 
as  I  have  come  to  the  oondusion  that  there  was  no 
sufficient  consideration  to  support  the  promise. 

BowEN,  L.J.  [after  stating  that  he  agreed  with 
Cotton,  L.J.,  as  to  the  effect  of  Bradford  Bankivg  Co. 
T.  Brigg$,  continued  as  follows  : — ]  But  we  have  to 
determine  whether  there  was  any  consideration  for  this 
guarantee,  and  upon  that  point  I  am,  with  great  regret, 
obliged  to  state  that  my  opinion  is  at  variance  with  that 
at  which  Cotton,  L.J.,  has  arrived.  Speaking  broadly, 
what  has  to  be  determined  is  whether  there  was,  at  a 
critical  moment,  any  forbearance  on  the  part  of  the 
company,  or  of  the  directors  of  the  company,  who  had 
ample  power,  under  their  articles  of  association,  to  act 
for  the  company,  and  whether,  if  there  was  any  for- 
bearance by  the  directors  of  the  company  at  a  critical 
moment  to  press  a  real  daim,  such  forbearance  was 
brought  about  by  the  express  or  implied  request  of  Mr. 
Grant,  and  in  consideration  of  bis  guarantee.  A  valuable 
consideration  may,  of  course,  either  consist  of  some 
right,  interest,  profit,  or  benefit,  which  aooruea  to  one 
party,  or  some  forbearance,  or  detriment,  or  loss,  or  re- 
sponsibility which  is  given  or  incurred  or  undertaken 
by  the  other.  We  have  to  inquire  here  whether  there 
was  any  forbearance  promised,  in  which  case  the  promise 
would  be  the  consideration  for  the  guarantee ;  or  whether 
there  was  an  actual  forbearance  given  at  the  request  of 
the  guarantor  and  in  return  for  something.  The  two 
views  run  very  close  together.  If  the  directors,  in  con- 
dderation  of  this  guarantee,  made  an  actual  agreement 
to  forbear,  they  really  took  the  guarantee  in  accord  and 
•atisfacticn  of  any  claims,  and  beyond  that  agreed  not 
to  prosecute  the  question  whether  there  were  any. 
Such  an  agreement  as  that  need  not  be  in  writing.  It 
aeems  to  me  there  is  no  magic  in  formalities  at  all  in 
equity,  and  that  there  would  be  ample  evidence  of  such 
an  agreement  if  this  guarantee,  to  the  knowledge  of 
both  parties,  was  given  and  accepted  upon  the  nnder- 
standing  that  there  should  be  no  proceedings  taken. 
I  do  not  think  it  is  necessary  that  there  should  be,  at 
the  moment  the  guarantee  was  given,  anything  at  all 
to  bind  the  company.  If  the  guarantee  were  given  on 
the  condition  and  on  the  contingency  that  there  should 


be  forbearance,  and  was  taken  upon  that  conditi 
upon  that  contingency,   and  the  condition  i 
happened,  then  the  forbearanoe  when  giten,  1 
request,  expvass   or  implied,  of  the  giianBtor,i 
furnish    an    implied  consideration  for  the 
which  had  already  been  given.    That  if,  I  think,  1 
law. 

In  Olderihaw  v.  King^  2  B.  &  K.  517, 
decision    of    the    Exchequer    Chamber,   tba 
goarantee    given    to    the    following    effect: 
aware  that  my  uncles  J.  and  J.  F.  King  iti 
siderably  indebted    to    you  for  profesdonsl 
and   for  cash   lent  and    advanced   to  them, 
it  is   not  in    their    power    to   pay   you  st 
and   as  in  all  probabiltty    they  will  beo 
indebted  to  yoe,  though  I  by  no  means  iota 
this  letter  shall  create  or   imply    any 
your  part  to  increase  your  claim  against 
willing  to  bear  you  harmless  against  any  loss  1 
of    the    past   or    future    transactions    [ 
and    my    said    uncles    to    a     certain 
therefore,    in    consideration   of    your    foi 
press    them    for    the     immediate     payment 
debt  now  due  to  you,  I  hereby  engage  and 
guarantee  you  the  payment  of  any  sum  th^  1 
debted  to  you  upon  the  balance  of  accounts  I 
at  any  time  during  the  next  six  years,  to  the 
£1,000,  whenever  called  upon  by  you  to  pay 
and  after  twelve  calendar  months  previous  noti 
J.,  expressed  himself  in  the  following  langusgs:  "^ 
ing  at  the  whole  letter  and  drcumstanoes  luder  \ 
it  was  written,  and   considering    the   imp 
further  advances,  I  come  to  the  oondusion  i 
sideration  contemplated    was,    that   further 
should  be  made  and  time  given  by  the  aeditoc  1 
he  would  press  for  payment  of  the  existing  debt  "^ 
the  contract  did  not  bind  the  creditor  to  msks  i 
advances,  or  to  give  time  unless  he  diose  to  do  i 
dear  that,  if  he  did  make  the  advances  and  did  { 
that  which  was  contingent  at  the  time  when  < 
ment  was  written  became  an  absolute  and  F ' 
tract."     The  same  prindple  wae  applied  in  . 
Bank  V.  Broom,  where  Klndersley,  Y.C,  said: ' 
pears  to  me  that  when  the  plaintifla  demanded  | 
of  their  debt,  and,  in  oonsequenoe  of  that 
the  defendant  agreed  to  give  certain  seenri^,  1 
there  was  no  promise  on  the  part  of  the 
abstain  for  any  certain  time  from  ening  for  1 
effect  was  that  the  plaintifb  did  in  efl^ot  givi^l 
defendant  reodved,  the  benefit  of  aome  ^ 
bearanoe ;  not,  indeed,  for  any  deUnite  tins^  1 
events,  some  extent  of  forbearanoe.*'     80  it  1 
suffident  here,  if  the  directors  did  forbear,  if  i 
bearanoe  was  at  the  request,  expressed  or 
the  guarantor,  in  oonsequenoe  cS  his  gaaisatsij 
given,  and  it  seems  to  me  there  is  no  sort  of  1 
discover  either  language  of  any  particalar 
writing  of  any  particular  character,  which  emb 
resolution  of  the  directors.    We  must  treat  thsf 
a  business-like  way,  and  draw  an  inference  of  : 
what  the  real  nature  of  the  transactioa  wss  ss 
business  men.    But  an  attempt  was  made  to  iM] 
the  forbearanoe  was  worth  nothing.     Of  < 
bearance  of  a  non-existing  daim  wo^d  not  bs  1 
anoe  at  all. 

We  were  referred  to  the  language  of  the  Vsiter  j 
Rolls  in  Ex  jnirte  Banntr,  which  seems  to  tbiot  ^ 
upon  the  doctrine  which  has  more  than  ones  bca* 
down  in  the  courts  of  common  law,  and  flo4fJ 
well-known  case  of  Callisher  v.  Bidchojfthtim, 
to  me  that,  if  a  person  bond  fidt  forbsan  »  1 
litigate  a  question  of  law  or  fact  which  it  is  not  r 
or  frivolous  to  litigate,  he  does  give  up  aoaM< 
value.  It  is  a  mistake  to  suppose  that  it  >* '  , 
vantage  which  a  suitor  is  capable  of  appnoisti«g.  »^ 


Vol.  XXXI V.     iJuiy  17. 1888.3   THE  WEEKLY    REPORTER. 


673. 


COVBT  OF  ApPBAL. 


HovLDBR,  Brop.,  ft  Go.  V.  Merchant  Mariitx  Iksuranob  Co. 


OouRT  OF  Appeal. 


able  to  litigate  hi«  claim,  e?en  if  he  tarns  out  to  be 
wioo^.     It  aeeine  to  me  it  is  equally  a  mietake  to  suppose 
that  it  is  Dot  sometimes  a  disadfautage  to  a.mau  to 
poxsue  a  oanae  of  aotiou,  STeii  if  In  the  end  he  succeeds  ; 
and  I  think  that  the  reality  of  the  daim  pat  forward 
must  be  meaaored,  not  by  the  state  of  the  lav  as  it 
is  nltimatelj  discoTered  to  be,  but  by  the  state  of  the 
knowledge   of    the  person  who   at  the  time   has    to 
Judge    and     make    the   concession.      Otherwise   you 
would  have  to  try  the  whole  cause   to  know  whether 
the  man  bad  a  right  to  compromise  it,  and  it  is  ob?ions 
yon  could  never  aafely  compromise  a  question  of  law  at 
all.    With  reference  to  the  observations  of  the  Master 
of  the  RoUa  in  Ex  parte  Banner,  I  should  like  to  point 
out,  with   regard  to  Calluhtt  t.  Biichoffsheim,  that, 
whatever   be   the  objection  taken  to  the  language  of 
the  court  in  that  ease,  in  any  point  of  view  it  was  rightly 
dsdded.     The  plea  there  only  denied  the  existence  of 
the  debt,  and  left  it  on  the  record  undisputed  that  the 
debt  might  have  been  put  forward  reasonably  as  a  sub- 
stantial claim.     But  with  regard  to  the  language  of  the 
court  in  CaUiaher  v.  BiacTioffaheim,  I  confess  it  seems  to 
me  that  what  Blackburn,  J.,  said  was  correct,  and  I 
think  the  decision  in  Oek/ard  v.  Barelli  was  right,  and 
that  the  language  in  Cook  v.   Wright  is  to  the  same 
eifect.     When  the  Master  of  the  Rolls,  in  Ex  parte 
Banner^  saya  he  doubts  whether,  if  there  was  «« clearly 
and  obviously    no  cause    of   action,  the   mere   belief 
of  the  parties  that  there  was  would  support  the  com- 
promisp/*  I  agree,  if  by  that  he  means  there  must  be 
a  real  cause  of  action — that  is  to  say,  one  that  is  not 
frivolous  or  vexatious ;  but  I  do  not  agree  if  he  means 
by  that  some  cause  of  action  which  comaends  itself  to 
the  ultimate  reasoning  of  the  tribunal  which  has  to  con« 
■ider  and  determine  the  case. 

Now,  that  being  the  law  which  I  think  has  to  be 
applied  to  the  present  case,  I  come  next  to  the  facts. 
Wss  there  here  forbearance  of  a  bond  fide  claim  P  [His 
loxdship  discussed  the  evidence,  and  said  that  he  felt 
snable  to  reverse  the  decision  of  North,  J.,  upon  the 
imperfect  materials  before  the  court.] 

It  waa  suggested  that  the  Statute  of  Frauds  applied  in 
this  case,  and  that  the  agreement,  not  being  one  which  was 
to  be  performed  within  a  year,  ought  to  be  in  writing  or 
die  it  waa  void.  The  answer  to  that  is,  that  an  agree- 
ment which  is  to  be  performed  on  one  side  within  the 
7«ar  does  not  require  to  be  in  writing  under  the  statute, 
•ad  if  the  view  of  the  Act  as  I  have  taken  it  is  correct, 
the  consideration  for  the  guarantee  was  the  immediate 
fotbearance  at  a  critical  moment  of  the  prosecution  of 
the  company's  claim,  and,  therefore^  the  Statute  of  Frauds 
does  not  militate  against  the  case  of  the  appellants.  But 
i&  any  event  I  think  that  the  doctrine  laid  down  by  Lord 
Blackburn  in  Maddieon  v.  Atderaon,  31  W.  fi.  820, 
8  App.  Cas.  467,  must  apply.  A  verbal  agreement,  if 
aecuted,  is  accord  and  satisfaction.  The  ondy  efEsot  of 
the  Statute  of  Frauds  is  to  prevent  the  active  prose- 
OQtion  of  claims  in  the  law  courts  which  are  not  sup- 
ported by  evidence  at  the  trial. 

Fbt,  L.J. — Two  questions  arise  for  decision  in  this 
^>  one  of  them  being  the  question  which  was  involved 
«  the  previous  case  of  Bradford  BarJcing  Co,  v.  Brigge 
fCo,  North,  J.,  followed  that  case  according  to  iu 
wen  position,  and  I  think  that  we  are  bound  to  follow 
that  case  in  its  present  position,  as  it  is  now  a  decision  of 
the  Court  of  Appeal.  I  say  that  because,  although  I  was 
fP^rty  to  the  decision,  I  did  not  express  either  dissent 
iiom  or  assent  to  the  larger  proposition,  which  certainly 
(SOTerns  this  case. 

^e  second  question  which  arises  is  one  upon  which  so 
l^ch  diileronce  of  opinion  has  arisen  upon  the  bench. 
^  lordship    then   stated  the    jpleadings,  and  con- 

^at  is  the  law  which  bears  upon  this  question  P  In 
ny  opinion,  when  a  real  claim  has  been  made,  and  there 


is  a  hofid  fide  compromine,  that  is  sufficient  consideration. 
I  think  the  law  was  concisely  stated  in  Cook  v.  Wright,, 
where  the  court,  dealing     with    the    caae    before    it 
said :  *'  The  real  consideration  therefore  depends,  not  on 
the  actual  commencement  of  a  suit,  but  on  the  reality  of 
the  claim  made  and  the  hona  fidea  of  the  compromise.*^ 
I  am  quite  aware  that  the  Master  of  the  Bolls  has  ex- 
pressed certain  doubts  as  to  whether  there  must  not  be, 
in  the  mind,  I  suppose,  of  the  court  which  ultimately 
tries  the  question,  a  doubt  as  to  the  contest  between 
the  parties,  but  I  cannot  follow  him  in  that  view,  because^ 
as  has  already  been  pointed  out,  it  would  put  an  end  to- 
every  compromise,  and  I  do  not  think  the  policy  of  the 
courts  is  to  prevent  real  and  hond  fide  compromises  of 
real  and  hond  fide  claims.    When  there  is  a  pending, 
action  it  is  easy  to  suppose  that  the  giving  up  of  that 
action  is  the  consideration  for  the  compromise.    Again,, 
where  there  is  a  real  cause  of  action,  slight  evidence  of 
the  claim  being  made  may  be  admissible ;  and,  again,, 
where  there  is  a  real  belief  in  a  cause  of  action  on  both 
sides,  slight  evidence  of  the  claim  being  made  may  go  in 
support  of  the  reality  of  the  claim.     But,  in  my  Judg- 
ment, none  of  those  circumstances  can  be  laid  down  aa 
absolutely  essential  to  the  validity  of  a  compromise.    Of 
course,  if  neither  party  believes  in  the  reality  of  the 
claim,  it  is  obfious  it  is  a  sham.     I  do  not  desire  to  say 
anything  more  than  that,  in  my  Judgment,  when  a  reaT 
daim  is  made,  and  it  is  hond  fide  compromised,  that  is 
ample  consideration.    [His  lordship  then  examined  the 
evidence,  and  stated  his  conclusion  that  there  had  been  no 
abandonment  of  a  serious  claim.]    The  result  is,  that 
the  majority  of  the  court,  while  differing  from  the  Judge 
on  both  the  points,  affirms  the  decree  and  dismisses  the 
appeal  with  costs. 

Appeal  dismiased. 

Solicitors,   Sharpe,   Parkers,  4   Co,,  for    Weaton  dt 
Hemmingway,  Leeds ;  Steavenaon  ^  Couldwdl, 
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HotTLBEB  BbOS.   &   Co.   V.   HeBCHANT 

Mabdte  Iksubaitce  Co.  (a.) 

Ship'^ Policy  of  insurance — **  All  riak  of  craft  till 
aafdy  landed  *'-^Oooda  transhipped  instead  of  heing 
landed, 

A  policy  of  inawrance  on  goode  from  Hall  to  London 
included  "  all  riak  of  craft  until  the  said  gooda  be  dia^ 
charged  or  aafely  landed,*'  On  their  arrival  in  the 
port  of  London  the  gooda  were  placed  on  lightera  for 
tranahipment  to  an  export  veaatl  inatead  of  being  landed, 
and  while  waiting  until  the  export  vtaael  waa  ready  to 
receive  them  were  lo^  through  the  awamping  of  the 
lightera.  It  waa  proved  at  the  trial  that  it  waa  the 
cuitom  with  aueh  gooda,  on  their  arrival  in  London,  to 
tranahip  and  not  to  land  them, 

Hdd,  thai  the  loaa  waa  net  covered  by  the  policy  of 
inaurance. 

Appeal  from  the  decision  of  Field,  J. 
The  facts  of  the  case,  and  the  arguments  used,  suf- 
ficiently appear  from  the  Judgment. 

B.  T,  Beid,  Q,C.,  and  Bollama,  for  the  appellants, 
referred  to  Ptaraon  v.  (7of»mefeia2  Union  Aaaurance  Co,, 
24  W.  R.  951, 1  App.  Oas.  498,  and  Samuel  v.  Boyal 
Exchange  Aaaurance  Co„  8  B.  ft  C.  119. 

Cohen,  Q,C,,  and  /.  Oorell  Bamta,  for  the  respondents* 

Cur,  adv.  vult, 

(a.)  Reported  by  A.  P.  Pbrcbval  Kbsp,  Esq.,  Barrister* 
at- Law. 
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June  11. — ^The  judgment  of  tbe  ooart  (uord  Eskeb, 
M.E.,  BowBN  and  Fry,  L.JJ.)  was  read  bj 

BowBNyL.  J. — This  is  an  action  by  the  shipper  of  a  cargo 
of  iron  rails  against  the  underwriters  of  a  policy  on  tbe 
^oods  from  Hull  to  London,  including  all  risk  of  craft.  The 
ship  arri?ed  safely  in  the  port  of  London,  but  the  ralU, 
instead  of  being  landed,  were  placed  in  lighters  for  tran- 
shipment in  dock  to  an  export  Tessel,  and  during  the 
process  of  transhipment  in  dock,  which  process  was 
lengthened  by  reason  of  the  export  ship  not  being  ready 
to  receive  the  rails,  a  portion  were  lost  by  the  swamping 
of  tbe  lighters.  Field,  J.,  held  that  the  underwriters 
were  discharged,  because  tbe  accident  happened  after 
the  expiration  of  a  reasonable  and  ordinary  period  from 
the  time  at  which  the  goods  had  been  placed  on  the 
lighters  for  transhipment. 

Against  this  Judgment  the  plaintiffs  hate  appealed. 
The  question  whether  a  reasonable  time  had  elapsed  after 
the  discharge  into  tbe  lighters  for  transhipment,  ftc,  in 
its  simple  sense  does  not  really  arise  if  the  risk  ooTered 
by  the  policy  did  not  include  the  risk  of  waiting 
in  lighters  for  transhipment  into  an  export  Tessel,  and 
our  opinion  is  that  suob,  in  fact,  was  the  case,  and  that 
the  goodS|  though  lost  upon  the  lighters,  were  not  lost 
by  any  of  the  perils  during  the  conUnuance  of  any  of  the 
riska  cofered  by  the  policy.  The  policy  in  question 
includes  all  risk  of  craft  until  the  said  goods  or 
merchandize  be  discharged  and  safely  landed.  The  risk 
insured  against  is  the  risk  of  the  transit  upon  the 
lighters  which  haTe,  in  the  ordinary  course  oi  business,  to 
convey  the  goods  to  the  shore.  The  nature  of  this  risk 
can  be  perfectly  appreciated  and  estimated  by  the  parties 
to  the  contract.  Landing  goods  means  putting  them 
upon  tbe  land,  or  upon  that  which  by  cnstom  of  the  port 
is  its  equivalent. 

In  the  present  case,  instead  of  plaoing  the  goods  on 
lighters  to  carry  them  to  the  shore,  the  goods  were 
placed  upon  lighters  which  were  to  take  them  to  an 
export  vessel  and  then  to  load  them  as  soon  as  f>he  was 
veady  to  receive  them.  Such  transhipment,  however 
usual  in  the  trade,  is  not  the  same  thing  as  landing  the 
goods  directly  and  immediately  upon  the  quay.  A 
lighter  which  has  to  land  its  cargo  has  only  to  make  for 
the  quay  and  to  wait  its  turn  in  accordance  with  the 
usages  of  the  port,  A  lighter  which  is  intended  to 
tranship  the  goods  to  another  ship  may  have  to  wait 
for  its  arrival  and  till  it  is  ready  to  take  the  cargo,  and 
may  thus  be  subject  to  additional  risks  of  exposure  to 
the  weather  and  of  collision  with  other  vessels  or 
barges  in  the  dock. 

In  the  smaller  London  docks  lighters  may  be  com- 
paratively safe,  but  in  the  larger  docks  lighters  are 
often  swamped  by  the  wind  and  by  the  watars,  and  yet 
might  be  obliged  to  wait  days  or  possibly  weeks  for  the 
arrival  of  the  export  vessel  tu  which  tbe  goods  were 
•consigned. 

Cargo  discharged  upon  lighters  for  transhipment  to 
an  export  vessel  is  accordingly  exposed  to  a  peril  which 
is  not  the  same  as  that  which  it  encounters  if  dis- 
charged upon  lighters  to  take  it  to  the  shore  at  once. 
It  is  perfectly  true  that  by  taking  delivery  short  of  tbe 
shore  the  consignee  determines  tbe  riek  insured.  But 
this  is  not  because  in  such  a  case  the  risk  Is  terminated 
by  an  actual  landing,  but  because  the  consignee  waives 
tbe  landing  and  terminates  the  risk  himself  instead  by 
taking  delivery  short  of  the  land.  Nobody  in  commer- 
cial or  business  language  can  say  that  goods  are  landed 
which  are  transhipped  without  landing,  or  that  goods 
which  are  placed  in  lighters  for  transhipment  are  placed 
in  lighters  to  be  landed.  It  was,  no  doubt,  proved  con- 
clusively at  the  trial  that  steel  rails  which  are  consigned 
by  coasting  vessels  to  London  are  most  commonly  tran- 
shipped into  export  vessels  at  London  without  being 
Jiandedy  and  underwriters,  no  doubt,  must  be  taken  to 


be  familiar  with  the  ordinary  incidents  of  tks  t 
of  the  transit  of  the  goods  insured.  Bat  thit  ( 
of  proving  that  by  any  custom  of  tbe  port  t 
transhipment  fs  equivalent  to  landing.  Ws  i 
that  it  is  anus ual  in  such  easet  to  make  the  | 
any  other  fbrm  than  that  in  whieh  it  was  i 
this  be  true  it  only  follows  that  it  is  usoal  J 
cases  not  to  insure  the  risk  whIeh  has  reaUy 
Policies  which  provide  for  transliipinent  ars 
femiliar  to  all  eommeroial  lawyers,  and  if  f 
consign  steel  rails  to  Londen  are  in  the 
sacting  their  baslness  by  means  of  policies  i 
oontain  ^e  appropriate  and  proper  clause,  tii 
if  a  loss  happens  outside  of  tbe  risk  agaiast  t 
are  insured,  most  take  the  eonseqnenoss  of 
proteeted  themselves  by  the  ptoper  contract  i 
anee.  The  goods  here  have  been  lost,  Wtl 
aooident  not  covered  by  the  policy,  and  on  tkii  j 
we  can  only  oome  to  the  conclusion  that  ' 
appeal  fails»  and  that  the  notion  most  be  i 
costs. 

Appeal  dfsmisBed. 

Solioitott  for  the  plaintUts,  HoUwau,  Sen,  k  i 

Solicitors  for  the  defendants,  WatUmM,  BM,( 


i  tbs] 


From  Q.  B.  IHt. 

Hamiltoit,  Fkasbb,  &  Co.  ».  THunes  ast>  1 

KABDfB   iKSUSAirCB   Co.   («.) 

Mwrine  instifttnee — /usuronos  on  sAtp  and  i 

donhey-Migine  uiod  fcr  pwnfnng  up  <As  I 

By  a  policy  of  marine  insnrance  on  a  i 
machinery^  indudirg  donkey-engine,  and  I 
and  all  connedione,  the  perils  insured  a^ 
usual  perils — namely,  of  the  seas,  men-of't 
and  all  ether  perils,  losses,  and  mtc/orfwiet  I 
should  come  to  the  hurt,  detriment,  or   ' 
suhjed-matttr  of  insurance*     For  the 
voyage  it  was  necestary  to  pump  water 
boilers  by  means  of  the  donkey ^  engine  and\ 
usaal  way,  but  owing  to  a  chick  v<dve  ftnsf ' 
air  chamber  in  the  pump  became  filled  w^^ 
split  - 

Hdd  {by  LIndley   and  Lopes,   L.JJ.;  ^\ 
M.B.,  dissenting),  that  the  damage  to  tkefs^^ 
loss  covered  by  the  gmeral  words  in  the  ]m% 
a  lost  incident  to  tJi  navigation  of  the  vb|^" 
voyage,  and,  therefore,  ejusdem  generis  wiWfl* 
^' perils  of  this  eear 

Appeal  by  tbe  defendants  from  a 
Queen's  Bench  Division  on    a    specif  csie  < 
consent  iu  an  action  to  recover  £6  5s.  for  a  I' 
policy  upon  the  steamship  Inchmaree, 

The  following  facts  appeared  in  the  spsdil  o 

The  plaintiffs,  the  owners  of  The  Inckmam^ 
7th  of  August,    188S,  effected  vrith  the  def-* 
policy  of  marine  insurance  for  £2,500  on  the  b 
spars,  sails,  boatv,  materials,  and  all  storei.  ^ 
£20,000,   and  machinery,    shafting,  propeUar, 
and  connections,  including  donkey-engine,  >Bd^ 
pumps,    and   all  connections,  Talued  at  £lk 
twelve  calendar  months  from  the  20th  of  .'"** 
to  the  20th  of  August,  1884. 

The  perils    insured  against  by  the  pM^' 
the    seas,    men-of-war,    fire,  enemies,  ""* 
thieves.  Jettisons,  letters  of  mart  and 


(a.)  Reported  by  W.  F.  Babbt,  Biq., 
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priaalB,  takings  at  sea,  arresti,  rmtraint«,  and  deUin- 
mente  of  all  klnga,  princei,  and  people  of  what  nation. 
oonditioD,  or  qnality  aoeTer,  barratry  of  the  master  and 
nBarinere,  and  of  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  aforesaid  subjeot-matter  of  insurance  or 
aoT'  part  thereof. 

On  the  2nd  of  March,  1884,  The  Inchmaree  was  at 
anchor  off  Diamond  Island,  and,  for  the  purposes  of  the 
wiyage,  it  was  neceasary  to  pump  up  the  main  boilers  by 
maanfl  of  the  donkey^pump  and  engine  in  the  usual  way. 
The  donkey-pump  and  engine,  and  all  pipes,  Talves,  and 
machinery  connected  therewith,  were  efficient  and  ia 
good  condition,  and  the  engineers  and  meu  under  them 
were  capable  and  efficient  for  their  duties. 

A  pipe  connected  the  donkey-pump  with  the  boilers, 

and  at  its  junction  with  one  of  the  boilers  there  was  a 

check  ?alve  capable  of  being  opened  or  doeed  bj-a 

nerew.    This  Tal?e  should   be  open  when   the  boilers 

weie  being  pumped  up.     This  Tai?e  was  either  closed 

OY  salted  np  nt  the  time  when  the  donkey-pump  was  set 

to  work  off  Diamond  Island,  so  that  the  water  could  not 

pass   into  the  boiler.    In  consequence,   the  pipes  and 

water  chamber  in  the  donkey-pump  and  air  chamber 

titerein  became  overcharged,  and  the  water  was  forced 

up  into  the. air  chamber,  which,  in  consequence,  split, 

and  the  pump  was  thereby  damaged.    The  cost  of  re- 

pladug  the  pump  was  £72  10s. 

It  was  admitted  that  the  Tal?e  was  either  allowed  to 
remain  closed  or  become  salted  up  by  the  negligence  of 
one  of  the  engineers,  or  was  accidentally  salted  up 
without  being  noticed,  though  reasonable  care  was  taken 
hf  the  engineers.  The  closing  or  salting  up  was  not 
due  to  ordinary  wear  and  tear.  The  parMes  were  unable 
to  agree  as.  to  whether  the  closing  or  salting  np  of  the 
Tslre  occurred  through  negUgence  or  by  accident,  but 
the  plaintiffs  contended  that  the  defendants  were  liable 
in  either  case. 

The  question  for  the  court  was  whether  or  not  the 
defendants  were  liable,  under  the  policy,  in  respect  of 
the  loss  (1)  if  it  could  ba?e  been  avoided  by  proper  care, 
and  occurred  through  negligence;  (8)  if  it  occurred 
iceidentally  without  negligence. 

The  DiTisional  Court  (Mathew  and  A.  L.  Smith,  JJ.)  gave 
judgment  for  the  plaintiffs  on  the  authority  of  the   iVesi 
India  Telegraph  Co.  r.  Home  and  Colonial  Insurance 
Co.,  29  W.  R.  92,  6  Q.  B.  D.  51. 
The  defendants  appealed. 

Aprfl  19.  20.— S/r  C.  nuBsell,  A.O.,  and  Sir  R.  K, 
Webittr.  Q,C.  {French,  Q.C,  and  Synnott  with  them), 
for  the  defendants. — The  court  below  decided  this  case 
mKm  the  authority  of  the  West  India  Telegraph  Co.  v. 
ifofne  and  Colonial  Imurauce  Co.  But  lu  that  case  the 
judgment  of  the  Master  of  the  Rolls  is  in  the  present  de. 
fendants'  favour,  as  his  judgment  proceeded  en  the  ground 
that  an  ezpIoBion  by  steam  was  sufficiently  like  "fire*' — 
one  of  the  perils  enumerated— to  come  witljiu  the  general 
words  In  the  policy.  8ome  expressions  of  Lord  Selborue*8 
go  too  far.  Here  there  was  merely  a  local  injury  to  the 
pump — there  was  no  explosion,  nor  anything  at  all  like 
Are.  The  loss  was  not  caused  by  a  peril  at  all  similar  to 
any  of  the  perils  enumerated.  It  was  not  caused  by  a 
"  peril  of  the  sea." 

They  cited  Pateraon  v.  ffarris,  9  W.  R.  743. 1  B.  &  S. 
S36 ;  Citizmb*  Insurance  Go.  y.  Glasgow,  9  Mfsjouri  Rep. 
406;  Taylor  ?.  Dunhar,  17  W.  R.  382,  L.  R.  4  C.  P. 
S06. 

C«*eif,  O.C,  Myhurgh,  Q.C.,  and  J.  G.  Barnes,  for 
the  plsintifff. — It  is  admitted  that  this  loss  is  not  covered 
by  the  psrticular  perils  enumerated ;  but  it  is  covered  by 
the  f  eneral  words  at  the  end  of  the  clause.  The  loss  was 
caused  by  the  bursting  of  machinery  used  for  navigatiDg 
the  ship  for  the  purposes  of  the  voyage,  and  so  is  a  loss 
efusdtm  gt^ttrie  with  perils  of  the  sea.     Various  kinds  of 


losses  have  been  held  to  come  within  these  general 
words :  CuUen  t.  BuiJer,  5  M.  ft  &  461 :  PhilUpi  v. 
Barber,  5  B.  ft  Aid.  161 ;  Dtvauas  v.  J* Avion,  5  Bing. 
N.  C.  519  ;  DaviiJson  r.  Burnaud,  17  W.  R.  121,  L.  R. 
4  G.  P.  117  ;  Perria  v.  ProUdor  Insurance  Co.,  11  Ohio 
Rep.  147;  1  Parsons  on  Insurance,  612.  There  is  no 
distinction  between  this  case  and  the  Wesi  India  Tele-- 
graph  Co,  v.  Hofn^  and  Colonial  Insurance  Oo,  In  each 
case  there  was  an  explosion  caused  by  machinery  con» 
nected  with  the  navigation  of  the  f^hip. 

They  also  cited  Oood  v.  London  Steamship  Owners* 
Association.  20  W.  R.  33,  L.  R.  6  0.  P.  563;  Wocdley 
V.  Michell,  31  W.  R.  651,  11  Q.  B.  D.  47. 

Synnott  replied. 

Cur.  adv.  vult 

May  22.— -The  following  judgments  were  delivered  :— - 

Lord  EsHEBy  M.R. — I  am  sorry  that  I  have  to  diflfer 
from  the  Lords  Justices  in  this  case. 

This  is  an  insuranee  upon  shipand  machinery  separately 
insured,  and  the  policy  is  iu  the  same  form  as  that  in 
the  Wesi  India  Telegraph  Co.  v.  Home  and  Coloniai 
Insurance  Co.     An  injury  has  happened  to  a  part  of  the 
nmchinery,  and  the  injury  is  described  in  the  special 
case,   and   the   Divisional   Conit   have  held    that    th» 
plaintiffs  are  entitled  to  recover,  on  the  ground  that  the 
injury  ia  a  loss  within  the  terms  of  the  policy.    Now  the 
part  of  the  machinery  in  question  is  described  in  the- 
special  ease  as  "  a  donkey-engine,  and  boilers,  pumps, 
and  all  connections."    One  purpose  of  a  donkey  -engine 
is  to  work  a  donkey-pump,  and  the  office  of  that  pump 
is   to  pump  cold  water  into  the   boiler.     While  the- 
donkey-engine  was    working    the  donkey-pump,  cold 
water  was  taken  up  into  the  pump  and  into  the  f^ater 
chamber,   and,   by   reason    of    a  valve  being   stopped 
(whether  by  negligence  or  not  is,  I  think,  im matt-rial), 
the  pressure  of  the  cold  water  in  the  chamber  of  the 
pump  burst  it,  and  the  pump  was  injured.     Nothing 
happened  to  the  donkey-engine— there  was  no  escape  of 
steam,   nothing  but  the    pressure   of  the  cold   water 
splitting  the  air  chamber.*   That  ia  the  only  damage- 
done.    The  question  is  whether  or  no  that  loss  comes 
within  the  terms  of  the  policy.    The  policy,  which  is  very 
much  in  the  ordinary  form,  contains  specislly  enumtsrated 
perils,  and  a  large  general  clause  of  perils  of  the  like 
kind  at  the  end.    The  rule  of  construction  of  such  a. 
policy  has  been  admitted  and  acknowledged  to  be  clear 
law  from  the  time  of  Lord  BUenborough.     The  j  udges 
did  not  construe  the  term  **  perils  of  the  sea  "as  including 
all  accidents  which  might  happen  to  the  ship  on  the  sea,, 
or    all  accidents  which   might  happen  in  the  oourse 
of  navigation.     If  that  were  so  all  the  other  words  in 
the  policy  would  be  futile.    *< Perils  of  theses"  have 
been  confined  to  perils  which  are  caused  by  more  than 
usual  force  of  the  sea,  or  the  wind,  or  the  elements  act- 
ing on  the  ship ;  and  the  oause  of  a  loaa  by  *'  perils  of 
the  sea  **  must  be  the  immediate  result  of  some  action 
of  the  elements.    They  are  outside  the  ship.    Then,  in 
order  to  cover  other  perils,  other  wovds  were  added,  and 
at  the  end  was  always  the  large  general  clause.     The- 
next  rule  of  construction  laid  down  by  Lord  Ellenborough 
is  that  those  general  words  cannot  be  construed  as  if 
they  stood  alone,  but  that  they  only  include  accidents,  not 
exactly  described  by  the  particular  words,  but  aooidents- 
of  the  same  kind  as  those  enumerated.    They  cannot, 
therefore,  be  construed  in  their  largest  meaning  as  if 
they  &tood  alone.    That  being  so,  unless  you  alter  that 
construction,  the  only  question  is  whether,  as  a  matter 
of  fact,  this  accident  is  of  the  same  kind  as  any  of  those 
specifically  mentioned. 

Now,  in  the  lfe«f  India  Ttlegraph  Co.  y.  Home  and 
Colonial  /naurance  Co.  the  accident  seems  to  have  bsen 
materially  (j|)f£erent.  There  the  steam  iu  the  boilers  burst 
the  boilers  ^^d  the  steam  escaped  and  oompletely  wrecked 
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the  flblp.  There,  with  considerable  difficulty,  I  oame  to  the 
eonclttsloQ  that  an  explosion  of  steam  getting  into  the 
ship  and  destroying  the  ship  was  sofflcientljr  like  the  efPeots 
of  fire  npon  a  ship— «nd  fire  was  one  of  the  perils  in  the 
polioj— >to  allow  it  to  come  in  under  the  general  words  ; 
and  I  ga?e  this  reason-- fire  in  the  interior  of  a  ship 
almost  always  has  the  effect  of  rarefying  the  air  and 
blowing  up  the  deck  of  the  ship,  and  so  does  an  escape 
of  steam  ;  fire  always  injures  the  goods  by  heat,  aud  so 
does  steam,  and  steam  bums  and  injures  like  fire.  Now 
I  am  willing  to  say,  and  I  haTe  it  strongly  in  my  mind, 
that  in  coming  to  that  conclusion  of  fact  I  went  to  the 
verge  of  imagination.  I  should  not  be  surprised,  indeed 
I  should  willingly  acquiesce,  if  that  view  of  the  case 
were  overruled.  But  it  was  upon  those  grounds  T  based 
ny  judgment.  But  here  there  is  no  explosion  ;  no 
heat,  no  steam,  nothing  but  the  force  of  water  being 
pumped  up  by  the  engine,  and  there  being  no  escape  it 
bursts  the  cha'ober,  and  the  injury  to  the  chamber  is  no 
more  than  if  it  were  broken  from  the  outside.  I  cannot 
see  anything  like  an  explosion,  and,  therefore,  I  must 
see  whether  it  is  like  any  of  the  other  perils  enumerated 
in  the  policy. 

It  has  been  suggested  that  it  is  like  a  loss  by  perils 
of  the  sea.  How  it  can  be  said  that  a  confined  force  of 
water  within  a  chamber,  and  which  might  be  forced 
into  it  without  any  steam  being  used  at  all,  is  like  an 
accident  happening  to  a  ship  by  reason  of  the  elements 
I  cannot  see.  It  seems  to  me  to  be  wholly  nnlike 
*'  perils  of  the  sea  **  as  hitherto  construed.  If  "  perils 
of  the  sea*'  are  construed  to  mean  any  accident  which 
may  happen  to  a  ship  in  the  ordinary  course  of  the 
voyage  In  the  oonrse  of  natigatlon,  it  Is  within  those 
terms  ;  but  to  construe  them  so  would  be  to  run  counter 
to  the  oases. 

Then  it  was  alleged  that  the  general  words  cover  all 
losses  Incident  to  the  navigation  of  the  vessel  during 
the  voyage.  If  that  be  true,  then  it  seems  to  me  that 
all  the  preceding  words  in  the  policy  might  as  well  be 
struck  out.  All  the  words  which  precede  it  are  rendered 
futile  and  of  no  effect.  I  cannot  accede  to  that  view. 
Then,  if  it  is  said  that  the  larger  words  co?er  all 
losses  incident  to  the  navigation  of  the  vessel  during 
the  foyage  because  those  losses  are  of  the  same  kind 
as  losses  by  **  perils  of  the  sea,"  it  seems  to  me  that 
you  are  breaking  away  from  the  recognised  meaning 
of  the  words  *'  perils  of  the  sea.*' 

For  these  reasons  I  cannot  agree  that  in  this  case, 
which,  to  my  mind,  goes  much  further  than  the  Weti 
India  Telegraph  Co,  v.  Borne  and  Colonial  Ineurcuios 
Co,^  the  loss  comes  within  the  terme  of  the  policy, 
and  I  do  not  think  that  the  case  is  covered  by 
that  case.  Kow  I  will  saj  one  word  as  to  how  this 
matter  stands.  It  Is  well  known  that  the  under- 
writers and  the  assured  are  neither  of  them  willing 
to  alter  the  words  of  the  policy,  and  they,  doubting 
whether  the  words  will  cover  any  particular  losses, 
will  not  alter  the  policy,  but  try  to  entice  the 
court  into  altering  the  Interpretation  of  the  policy 
and  the  rules  of  construction  which  are  as  ap- 
plicable to  every  other  contract  as  to  a  policy  of 
insurance.  I  decline  to  go  one  step  In  that  direction. 
If  parties  want  to  cover  new  losses,  it  Is  their  business 
Co  find  the  words  which  are  to  cover  them,  and  they 
have  no  right  to  try  to  draw  the  courts  into  a  process 
of  interpretation  which  has  been  Ignored  and  declined 
as  long  as  I  can  recollect  anything  about  it« 

LoPBS,  L.J. — I  am  about  to  deliver  the  judgment  of 
Lindley,  L.J.,  and  myself. 

This  action  was  brought  by  the  plalntifis  to  recover 
from  the  defendants  a  sum  of  £6  5s.  for  a  loss,  under  a 
policy,  npon  the  steamship  Inehmaret.  The  facts  are 
set  out  in  the  special  case.  In  consequence  of  undue 
pressure  of  air  and  water  the  chamber  of  the  donkey - 
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engine  burst.   The  doukey-engine  at  the  tinid  i 
used  for  the  purposes  of  the  voyage  and  in  th« 
course  of  narigation.      The  qnestioa  is  wl 
bursting   of  the  donkey-engine  was  a  peril 
against  by  the  policy. 

The  risks  to  which  the  insurers  are  made 
set  out  in  the  special  case.     We  are  unable 
guisb  this  case  from  the  case  of  the  Wesl^ 
graph  Co.  v.  Home  and  Colonial  Imurana  Co. 
case  it  was  held  that  the  explosion  of  the  ' 
steamer  was  a  peril  Insured  sigainst  by  a 
similar  in  form  to  the  policy  In  this 
that  case  are  very  like  the  facts  here.    The 
lying  in  port,  and  her  master,  having  reeelred 
proceed  to  see,  weighed  anchor.     After 
fifteen  revolutions,  the  engine  was  stopped  te 
the  vessel's  head  canting  round,  and  withia 
minutes  of  the  engine  being  so  stopped,  the 
burst,  gutting  the  middle  of  the  ship  and 
her  decks.    Upon  examination  it  was  fouad 
bursting  was  due  to  the  reduction  of  the  ihen 
boiler,  and  that  such  reduetlon  was  doe 
action  of  bilge  water  upon  its  external  sarftse, 
the  accumulation  of   sediment  in  the  inside. 
Selbome  and  Oockbum,  C.J.,  beld  that  the 
was  a  peril  within  the  general  words  with 
specification  of  the  risks  insured  against 
**  and  all   other  perils,   losses,  and  misfoi 
The  present  Master  of  the  Rolls  came  to  the 
elusion,  but  not  by  the  same  process  of 
ground  of  his  decision  was  that  **  fire  *'  being 
enumerated  perils,  explosion  was  ao  much 
with  fire  as  to  come  within  the  general  wordi. 
"  Unless  the  word  '  fire  *  had  been  one  of  the 
terms  in  this  policy,  I  could  not  have  seen 
by  explosion  was  like  any  of  the  other  psrilf 
enumerated." 

We  entirely  agree  with  the  jadgmentof 
and  Oockbum,  G.J.;  but  we  venture  to 
Master  of  the  Rolls  Is  right  In  attaching  so 
tance  to  the  mention  of  **  fire**  in  the  ennmi 
We  are  of  opinion  that,  if  that  word  had 
the  explosion  would  have  been  within  tiie 
On  principle  and  on  authority  the  jndgmeift 
Selbome  and  Oockbum,  OX,  seeoM  right 

We  assume  that  the  bursting  of  the 
donkey-engine  Is  not  a  '*  peril  of  the  sea,"  s 
not  within  the  meaning  of  any  other  of  the 
perils ;  but  the  question  Is  whether  It  Is 
concluding  words,  '*  all  the  perils,  losses,  and 
that  had  or  should  come  to  the  hurt,  ' 
damage  of  the  aforesaid  aubject-nuitter  of 
any  part  thereof."    It  Is  material  to  consider  «W 
true  constraction  to  be  placed  on  those  geoenl 
In  CuUen  v.  BuOer  the  vessel  was  lost  bybdng^ 
through  mistake.  It  was  held  that  the  lose « 
by  the  general  clause.    Lord  EUenboioagh, 
**  the  extent  and  meaning  of  the  general  woidi 
yet  been  the  Immediate  subject  of  any  jadidil 
tion  in  our  courts  of  law.  As  they  must  be  ooa 
introduced  into  the  policy  In  furthorsnoe  ef  ths< 
marine  insurance,  and  may  have  the  eifeet  (^  od 
reasonable  indemnity  to  many  oaoes  not  diitiB0a|f< 
by  the  special  words,  they  are  entitled  to  be 
as  material  and  operatite  words,  and  ts  h» 
effect  assigned  to  them  in  the  coostruetioa  cf  I 
ment,  and  which  will  be  done  by  alloviif 
comprehend  and  cover  other  cases  of  asrin 
the  like  kind  with  those  which  are  •ptaeOf 
and  occasioned    by   similar  causes.'*    !> 
Barhtr,    damage    done    to    a    vessel  in  > 
dock  for  repairs,  by  being  blown  over  by  the 
held  within  this  general  clause;  and  ^»^^ 
the  explosion  of  the  boiler,  in  Perrin  w.  ^^^^^ 
avce  Co. ;  injury  sustained  by  the  accidestil 
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ring  w»jr  of  the  tackle  and  supports  whereby  the 

mat  lopported,  in  being  mo?ed  from  a  dock  where 

Ibeeuhaulfd  up  for  repairs,  in  Devaux  ?.  V  Au^on, 

^  if  the  ea»es  abo?e  cited  come  within  the  general 

litwoold  be  nnrea»onab1e  to  bold  that  a  bnrsting 

prtof  the  machinery  connected  with  the  moti?e 

ry  for  the  na?igaUon  of  the  Teseel  was  not 

Loid  Selborne  doid,  in  the  Wni  India  TtU- 

and  CoUnial  ln9wrane$  Co. : — "  What  the 

nto  a  sailing  vessel,  steam  is  to  a  steamer ;  and 

■nonable  that  marine  insnrers  should  bear  the 

Ijnt  to  a  naWgation  by  that  kind  of  power, 

'Jkooi  ezoesa   of  pressure  in  the  boiler,  or  from 

if  nttty  Talyes ,  or  from  negleet  or  minnanage- 

ikiBg  that  dangerous   whidi  otherwise   would 

1^  SB  that  they  should  bear  losses  occasioned  by 

I  pxefsare  of  wind  and  defects  or  mismanage - 

a  ship's  sails  or  tackle."    Every  word  quoted 

to  this   case.     We  have  no  hesitation  in 

that  the  bursting  of  the  chamber  of  the  donkey- 

ued  for  the   purposes  of   the  voyage  in   the 

eoane  of  navigating  the  ship  is  ejdidem  generis 

peril  of  the  sea,  and  Is  a  loss  covered  by  the 

eUnse.    If  the  ship  had  been  a  sailing  ship,  and 

when  she  was  getting  under  sail,  had  fallen  on 

[tad  been  broken,  surely  it  would  have  been  a 

the  policy.     We  are  unable  to  distinguish 

from  the  present.     We  do  not  think  that  the 

include  all  losses  that  may  happen  during 

hy  accident,  but  we  think  the  general  words 

Umes  incident  to  the  navigation  of  a  vessel 

the  voyage,    inclusive   of  losses  arising    from 

or  improper  management,  because  they  are 

fOKTM  with  '*  perils  of  the  sea." 

opinion,  the  judgment  of  the  court  below  was 

the  appeal  must  be  dismissed. 

diimUied, 

lit  (or  the  plaintiffe,  T.  IF.  BoisUeTf  for  Boyle, 
"i  BoyUt  Newoa9tle-on-Tyne. 

>  for  the  defendants,  Gregory,  Rowdifts,  4t 
ETtf,  Dickinson,    Lightbound,   A    Dickinson, 


Eob.  Div.  &  Adm.  Div.  June  30. 

V.  Gbawfobd  anb  Dilkb  {the    Queen's 
Proctor  showing  cause),  {a.) 

tP— Pecfw  nisi — Dismissal  of  co-respondent — 
^"^tslion  of  Queen*s  Proctor — Material  facts  not 
M  hv/ore  court — Restoration  of  co-respondent  to 

IMt(/or  the  dissolution  of  marriage  by  a  husband 
V^  toi/s,  the  petitioner  at  the  trial  deposed  to  a 
m  made  to  him  by  the  respondent  of  acts  of 
[wilA  the  co-respondent.  Neither  the  respondeat 
^respondent  gave  evidence* 
It  nisi  was  pronounced  by  the  judge,  but  the  co- 
twas  dismissed  from  the  suit  on  the  ground 
\  vas  no  evidence  against  him.  The  Qaeen*s 
ftshequently  intervened  and  filed  a  plea  alleging 
^<^  facts  had  not  been  brought  to  the  know^ 
fw  court.  The  co-respondent  thereupon  applied 
*  for  Uave  to  enter  an  appearance  in  t?ie  pro- 
^  flni  that  copies  of  the  pleadings  of  the  Queen* s 
■  ^ht  be  delivered  to  him,  and  that  he  might 
*8  to  pUad  thereto  if  so  advised.  The  respond* 
*^iedfor  leave  to  take  part  in  the  trial. 

f-fcpotted  bj  W.  IviitnT  Cook,  Esq.,  Barrister-at- 
Law. 


Held  (affirming  the  decision  of  Hannen,  P.)»  that  the 
issxi^.  raised  by  the  Queen' »  Proof  or  was  confined  to  the 
petitioner  and  the  Queen's  Proctor,  that  the  respond' 
ent  and  co-respondent  had  no  loous  standi,  and  that 
their  applications  must,  therefore,  be  refused. 

Appeal  from  a  decision  of  Hannen,  P. 

This  was  a  suit  by  a  husband  for  the  dissolatiou  of  his 
marriage  on  the  ground  of  the  wife's  adultery. 

At  the  trial,  before  Butt,  J.,  without  a  jury,  the  peti- 
tioner deposed  to  a  confession  made  to  him  by  the 
respondent  of  acts  of  adultery  with  the  co-respondent 

The  petitioner  was  not  cross-examined  by  the  counsel 
for  the  respondent,  and  his  cross-examination  by  the 
counsel  for  the  co-respondent  was  postponed  till  after 
the  evidence  of  some  other  witnesses  had  been  given. 
Ultimately  the  oo-respondent,  acting  on  the  advice  of 
his  counsel,  did  not  go  into  the  witness  box. 

Butt,  J.,  pronoun^  a  decree  nisi  for  a  divorce,  but 
dismissed  the  oo-respondent  from  the  suit  with  costs,  on 
the  ground  that  there  was  no  evidence  against  him. 

The  Queen's  Proctor  afterwards  entered  an  appear- 
ance in  the  suit,  and  filed  a  plea  alleging  (1)  that  the 
said  decree  was  pronounced  contrary  to  the  justice  of 
the  case,  by  reason  of  material  facts  not  being  brought 
to  the  knowledge  of  the  oourt ;  (2)  that  at  the  hearing 
of  the  said  suit  the  case  for  the  petitioner  was  based 
upon  tho  several  allegations  contained  in  confession^ 
alleged  by  the  petitioner  to  have  been  made  by  the 
respondent,  and  which  confession  the  petitioner  deposed 
to  in  his  eiddenoe,  and  no  evidence  was  addnoed  on  the 
part  of  the  respondent  or  the  oo-respondent ;  (3)  that  at 
the  hearing  of  the  said  suit  there  were  available  within 
the  knowledge  of  all  or  some  of  the  parties  to  the  suit^ 
divers  witnesses,  some  of  whom  were  then  present  in 
court  and  whose  names  were  mentioned,  or  who  were 
referred  to  In  the  alleged  confessions  and  who  were  not 
called,  but  whose  evidence  was  material  to  enable  the 
oourt  to  arrive  at  a  just  decision  of  the  oase  upon  the 
question  whether  the  said  alleged  confessions  were  true 
or  false ;  (4)  that,  apart  from  the  alleged  confessions  by 
the  respondent  depoMd  to  by  the  petitioner,  no  evidence 
was  adduced  at  the  hearing  of  the  said  suit  to  prove  that 
the  respondent  had  committed  the  adultery  alleged  in 
the  petition. 

The  co-respondent  applied  to  the  oourt  for  leave  to 
enter  an  appearance  in  the  proceedini^B,  and  that  copies 
of  the  pleadings  of  the  Queen's  Prootor  and  of  the 
petitioner  might  be  delivered  to  him,  and  that  he  might 
have  leave  to  plead  thereto  if  so  advised. 

The  respondent  also  applied  for  leave  to  take  part  in 
the  trial  of  the  Issue  raised  by  the  Queen's  Proctor,  and 
it  was  stated  that  she  desired  to  give  evidence  in  support 
of  her  former  admission  of  adultery. 

Hannen,  P.,  refused  both  applications,  that  of  the  co- 
respondent vrlth  costs,  but  reserved  she  oosts  of  the 
respondent's  application. 

Both  the  applicants  appealed. 

Sir  C.  Russell,  A,G.,  and  SearU  {Sir  H.  James,  Q.G., 
with  them),  for  the  oo-respondent,  Sir  Charles  Dllke.— 
This  is  in  substance  a  new  trial,  and  we  therefore  sub- 
mit that  the  co-respondent  ought  to  be  allowed  to 
intervene  and  be  represented  by  counsel.  It  is  important 
that  the  co-respondent's  counsel  should  have  an  oppor- 
tunity, by  cross-examination,  of  showing  that  the  respond- 
ent herself  desired  to  assist  the  case  of  the  petitioner. 
If  the  Queen's  Proctor  called  the  respondent  it  would  be 
to  prove  adultery,  and  he  could  not  cross-examine  her. 

C,  A.  MiddUton,  for  the  respondent.— As  regards  the 
respondent  the  only  question  is  whether  she  has  made  a 
fraudulent  confession  of  guilt.  She  ought,  therefore, 
to  be  allowed  to  appear  and  call  witnesses. 

Danckwerts,  for  the  petitioner. 
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8ir  IV.  Fhiiliaiore,  mid  Bar^rave  Dfane^  for  the 
Uueen's  Prootor,  were  not  called  upon. 

Cotton,  L.J. — Theso  are  two  applications,  one  bj  8!r 
Charles  Dilke,  and  the  other  by  Mra.  Crawford,  that  thej 
may  be  at  liberty  to  intervene  and  appear  by  ooanael  in 
the  proceedings.  I  will  first  take  the  applioatiou  of  Sir 
Charles  Bilke.  He  stands  in  this  extraordinary  position. 
At  the  trial,  the  only  evidence  produced  against  him  was 
the  confession  of  Mrs.  Crawford  ;  and  the  judge  held  that 
that  was  not  evidence  against  him,  and  dismissed  him 
from  the  suit.  lie  now  wishes  to  intervene  ;  not  for  the 
purpose  of  oversetting  the  decree,  but  that  he  aukj  vin- 
dicate his  character.  No  doubt  there  was  a  moral  slur 
upon  him,  though  the  confession  was  act  even  evidence 
against  him  ;  but  he  had  an  opportunity  of  going  into 
the  witness-box,  which,  under  the  advice  of  his  counsel, 
he  declined  to  take.  In  my  opinion,  it  would  be  wrong 
to  allow  him  now  to  intervene,  when  he  is  no  longer  a 
party  to  the  suit.  As  to  Mrs.  Crawford's  application, 
her  case  is  this.  She  is  still  a  party  to  the  suit,  but  th«% 
issue  cow  raised  is  between  the  petitioner  and  the  Queen's 
Proctor.  At  the  trial  she  had  an  opportunity  given  to 
her  of  going  into  the  witness-box  and  vindicating  ber 
character  for  truthfulness,  though  not  for  chastity. 
This  she  did  not  do.  It  would  be  wrong,  therefore,  for 
the  court  to  interpose  to  enable  her  to  appear  in  these 
proceedings.  The  simple  plea  of  the  Queen's  Proctor  is 
that  material  facts  were  not  brought  to  the  knowledge  of 
the  court  at  the  trial,  and  the  petitioner  is  the  only  per- 
son with  whom  the  issue  can  be  tried.  I  think,  therefore, 
that  both  these  appeals  must  fail. 

LzNDLST,  L.J. — I  am  of  the  same  opinion.  The  case 
ought  to  be  looked  at  from  its  legal  aspect.  The  issue 
is  confined  to  the  petitioner  and  the  Queen's  Proctor,  and 
the  reepcndent  and  co-respondent  oaonot,  therefore, 
have  any  locus  standi.  The  applioationi  are  without 
precedent. 

LoPBs,  L.J. — Thase  are  applications  by  the  respondent 
and  co-respondent,  that  they  may  be  at  liberty  to  inter* 
vene  in  this  suit.  It  is  Important  to  look  at  what  the 
issue  is  that  is  raised,  and  between  whom.  The  issue  is 
whether  certain  material  evidence  was  brought  to  the 
knowlejdge  of  the  court  at  the  trial,  and  is  raised 
between  the  petitioner  and  the  Queen's  Proctor.  In  this 
state  of  things  Sir  Charles  Bilke  wishes  to  appear.  He 
is  no  longer  a  party  to  the  suit,  it  having  been  dismissed 
as  against  him.  It  is  said  that  hardship  may  be  done  to 
him  if  he  is  not  allowed  to  intervene.  But  it  was  his 
own  fault  that  he  did  not  go  into  the  witnees*box  when 
he  had  an  opportunity  of  doing  so.  As  to  Mrs.  Crawford, 
I  am  of  opinion  that  she  cannot  be  made  a  party  to  this 
issue.  It  is  to  be  borne  in  mind  that  the  Queen's 
Proctor  may  call  what  witnesses  he  likes  and  that  he  is 
not  an  interested  party.  I  am,  therefore,  of  opinion  that 
both  these  appeals  fail. 

Appt%U  dismissed  with  costs  as  against  ths  correspond' 
enf,  the  costs  of  the  respondent  being  reserved. 

Sir  C.  Russell  asked  for  leave  to  appeal  to  the  House 
of  Lords  under  section  9  of  thn  Supreme  Court  of 
Judicature  Act,  1881  (44  &  45  Vict.  o.  68),  but  the 
application  was  refused  on  the  ground  that  the  question 
was  not  one  of  law,  but  one  only  of  discretion. 

Solicitors,  R,  8,  Taylor,  Son,  ds  Humbert;  Lewis  A 
Lewis  :  Marhby  A  Stewart;  The  Queen* s  Proctor. 


From  Prob.  Div.  &  Adm.  Div. 

«Thb  MAW.'*  (tf.) 

Overtaking  ship — Regulations  for  /VeveafisfC 
at  Sea,  1884,  arUcUs  11,  SO. 

A  9f ssH  i$  overtaking  another  vess^,  wttAtaf 
ingof  articles  11  and  20  of  the  Itegmlattwu  ^ 
venting  Collisions  at  Sea,  1884,  whenskeisc 
the  other  in  a  position  in  which  she  eanntl  mi 
of  the  overtaken  veiee/,  and  the  overiahen  \ 
upon  hound  to  show  from  her  stem  a  w 
fl*ife»vp  light  in  teaeonahle  time^  even  ah 
not  herself  apprehend  dantfer. 

The  Fraoconia,  25  W.  R.  197,  2  P.  D,  %J 

This  was  an  appeal  by  the  owners  o(  tht « 
Main  from  the  decision  of  the  President  < ' 
miralty  Bi vision. 

The  facta  were  as  follows : — 

On  the  night  of  the  14th  of  April,  1885,  ( 
barque  Kalctfa  was  in  the  Atlantic  Oceaa  < 
from  Jamaica  to  Havre,  steering  N.E.  by  ! 
the  rate  of  four  or  five  knots  an  hour,  her  { 
lights  being  exhibited  and  a  good  look-out  \ 
Alwttt  one  a.m.  she  obeerved,  about  three  ] 
port  quarter,  at  about  five  miles'  dirtance,  s  i 
which  afterwards  turned  out  to  be  the  i 
of  the  steamship  Main.  About  a  quarter  ( 
afterwards  the  frreen  light  of  The  Mai 
observed,  and  The  Main  continued  to 
white  and  green  lights  being  visible,  bat  i 
on  the  port  quarter  of  The  Kalaja,  and  st  i 
cables'  distance,  she  altered  her  coorte  to  i 
and  her  red  light  became  visible  to  The  Kal^ 
mediately  afterwards  she  ran  into  The 
sunk  her.  The  lights  of  The  Kalaja  coold  i 
on  board  The  Main  until  the  former  wsi  i 
yards  from  the  latter  on  her  atarboaid  bov.^ 
was  shown  by  Tue  Kalaja  from  ber  stem, 
on  observing,  for  the  firsc  tim4>,  the  dim  red  li 
Kalaja,  thought  it  was  a  close-hauled  sbip^i 
her  helm.  The  President  held  that  The  Mm^ 
to  blame,  and  that  The  Kalaja  wa  not  a 
ship  within  the  meaning  of  article  11  of  ttti 
of  1884,  and  had  no  duty  to  show  a  light  f 

The  owners  of  The  Main  appealed. 

Article  11  of  the  Regulations  for  PrevenillJ 
at   Sea  of    September,  1884,  is  as  foUowi?' 
which  is  being  overtaken  by  another  sfasll^ 
her  stem  to  such  last-mentioned  ship  a  wbikl 
fiare-up  light." 

Article  20  of  the  same  Begnlations  ii:- 
standing  anything  contained  in  any  pfeoc< 
every  ship,  whether  a  sailing-ship  or  a  i 
taking  any  other,  shall  keep  out  of  the 
overteJ^en  ship." 

Sir  R.  E.  Webster,   Q.C,  and  J.  P.  M 
with  thefft),  for  the  appellanU.— This  eaie  ii  I 
by  the  rule  laid  down  in  The  Ftaneonia,  25 1 
2   P.  B.  8.     The  Main  here  was  an  orert^' 
The  Feckforton   Castle,  26  W.  R.  346,  SJ 
does  not  really  question  that  dedsioa.    l^" 
M.R.,  referred  to  Stoomvaart  MaatKhnjppf^ 
▼.  P.  «e    0.    Steam  Navigation  Co.-^Tke  A* 
W.  R.  173,  5  App.  Cas.  876.]    There  wuwr 
ou  the  part  of  The  Main.  wa  w§ 

They  also  referred  to  The  Seaton,  SJ  w.  I-l 
P.  1).  1. 

Sir    W.    G.    F.    Philliinore,   and  Dr. 
the  respondents.— There  is  no  duty  to  suti 

(ri.)  Reported  by  A.  P.  PaaosfAi.  Kmf,  Kj*.  ^ 
at^Law. 
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on  the  part  of  the  other  ship.  [Lord  Hbbschbll, 
*€. — ^\^A    are    of  opioion  that  The    Main  was  in   the 

vion^.]  A  Teasel  is  not  overtaking  another  unless  It  is 
-coning  on  the  same  coorse  and  at  greater  speed,  so 

that  there  is  risk  of  eoUision.  The  regulation  odI.t  re- 
-quires  a  light  to  be  exhibited,  and  not  oarried.    There 

mnat  be  reasonable  risk  of  oollision  before  a  ship  be. 

cones  an  o?ertaken  ship,  and,    nnlees  she  apprehends 

danger,  there  is  no  need  for  her  to  comply  with  the 

arUrJe :  The  BHheiF,  4  Aspinall's   Maritime  Osaee,  N.  8. 

4in,  30  W.  R.  Dig.  190. 

^tV  B.  E.  WehiUr,  Q.C.,  replied.— 2*A«  Beiher  eannot 
now  be  upheld. 

T^ord  Hbbbcrbll,  0.— *This  is    an    appeal    from  the 
jndgnent  of  the  President  of  the  Probate,  Di?orce,  and 
Admiralty  Division  in  a  suit  between  the  owners  of  the 
ateamafaip  Main  and  the  owners  of  the  barque  Kalaja. 
Tbeee  two  ships  came  into  collision,  as  each  alleged,  in 
conaequenoe    of   the  negligence    of  the   other.      The 
learned  judge  in  the  court  below  has  fonnd  The  Main 
alone  to  blame,  and  has  exonerated  The  Kalaja,    Two 
aointe  bare  been  raised  by  the  appellants— first,  that 
7^0  Jfof n  was  not  to  blame  at  all ;  and,  secondly,  that 
The  Kalaja  was  also  in  fault.     As  to  the  first  point,   I 
think  the  decision  of  the  court  below  is  correct.     It  is 
winecessary  to  go  into  the  reasons  for  my  decision. 
They  have  been  given  In  the  court  below.    Tlien  comes 
the  very  important  question  whetlier  the  learned  judge 
Is  right  that  The  Kalaja  was  not  to  blame.    The  ap- 
pellants allege  that  there  was  a  breach  on  her  part  of 
-the  11th  article  of  the  sailing  regolatione.    In  the  esse 
of  The  Khedipe,  it  has  been  held  that  the  provisions  of 
the  Merchant  Shipping  Act,    1878,   under  which  these 
rales  are  made,  compel  the  coart  to  the  conclusion  that 
a  vessel  which  hac  infringed  those  regulations  ahall  be 
deemed  in  fault,  and  that  it  is  thereupon  unnecessary 
to  consider  whether  the  other  vessel  was  in  fault  or 
«ot.    The  Legislature  were  supposed  to  desire  to  en- 
force  obedience  to  the  regulations  so  made   for  the 
purpose  of  preserving  life  and  property  at  sea  in  order 
not  to  leave  navigation  to  the  judgment  of  people  who 
at   the  moment  might    not    exercise  it   in   the   most 
reasonable   manner.     The  qneAtlon   for  us  is   whether 
there  hasbesn  a  breach  by  The  Kalaja  of  the  lltb  article. 
That  article  provides :  '*  A  ship  which  is  beiogovertakenby 
another  bhall  show  from  her  stern  to  such  last«mentioned 
ship  a  white  light,  or  a  flare-up  light.**     That  regulation 
has  been  introduced  in  recent  times,  and  did  not  exist 
till   1880.     Previously  to   that,  several  cases  arose  in 
which  it  was  put  forward  as  a  want  of  reasonable  care 
and  navigation  that  a  vessel  overtaken  by  another  had 
not  shown  a  light,  but  there  was  no  mle  on  the  sub- 
ject.   It  was,  therefore,  thought  better  to  lay  down  an 
abeolnte  rule  as  to  the  obligationa  of  an  overtaken  vessel. 
Kow  what  is  the  meaning  of  overtaken  in  the  article. 
It  wae  argued  by  the  appellants  that  a  vessel  is  over- 
taking another  when  it  is  approaching  another  from 
behind  in  such  a  way  that  it  cannot  see  the  lights  of  the 
latter.    On  the  other  hand  it  was  urged  that  a  vessel  is 
only  overtaking  another  when  its  course  is  such  that,  if 
unchanged,  a  coUiaiou  must  ensue.     I  think  that  this  is 
too  narrow  a  conetruction  of  the  word.     Let  us  look  at 
the  objects  with   which   these   rules   were  laid  down. 
Clearlj  it  was  contemplated  that  the  vessel  which,  by 
article  20,  has  to  keep  out  of  the  way  of  the  overtaken  ship 
could  not  discharge  that  obligation  until  bhe  knows  the 
position  of  the  other  vesiiel.     Until  she  knows  that  the 
other  vessel   is  there    she    has      absolute    liberty   to 
msDCDQvre  as  she  phases.     But  the  object  of  the  rule  is 
that  when  a  vessel  sees  that  another  vessel  is  approaohing 
her  sud  is  coming  into  a  position  which  must  lead  to 
danger,  and  in  which  she  cannot  see  the  lights  of  the 
overtaken  ship,  it  is  the  duty  of  that  ship  to  show  a 

light.    This  decides  nothing  as  to  the  time  at  which  the 


obligation  to  show  the  light  arises.  It  is  clear  that  until 
the  course  aud  the  approach  of  the  other  ship  are 
ascertained,  no  sooh  duty  arises.  The  warning  must  be 
given  in  reasonable  time  to  enable  the  other  vessel  to 
discharge  her  corresponding  duty  in. a  reasonable^  way, 
and  it  must  be  for  the  overtaken  vessel  to  judge  when 
that  time  baa  arrived.  TsUng  this  view  of  the  question 
we  are  not  laying  down  any  new  interpretation  of  the 
rules,  but  are  only  adopting  the  view  enunciated  in  The 
FrUneonia,  If  thia  be  to,  it  is  clear  that  in  the  present 
ease  The  Kalaja  waa  in  fault.  She  was  an  overtaken 
vessel,  and  ought  to  have  shown  her  light.  We  must, 
therefore,  vary  the  judgment  of  the  court  below  by 
holding  both  vessels  to  blame. 

Lord  EsHBR,  M.E. — ^Thls  case  is  important,  since  the 
real  question  is  the  construction  of  article  11.  The 
rules  are  divided  into  two  classes.  Some  are  based 
on  the  assumption  that  the  vessels  can  see  eacb 
other,  and  lajing  down  their  conduct  then ;  certain 
other  rules  are  only  applicable  in  the  dark,  and  are 
enacted  for  the  purpose  of  enabling  vessels  to  know 
eash  other's  position  just  as  if  it  was  daylight.  Obvi- 
ously, when  the  rules  are  put  into  practice,  there  is  one 
position  in  which  the  rules  could  not  act — namely,  when 
a  vessel  was  coming  up  behind  another  iu  such  a  way 
that  it  could  not  see  the  lights  of  the  Tessel  in  front. 
The  vessel  that  is  in  front  could  see  the  lights  of  the 
vessel  behind,  and  it  was  that  diffloultj  that  article  11  was 
to  meet.  The  vessel  behind  might,  for  aught  she  knew, 
be  alone  on  the  sea,  and  there  was  no  duty  but  to  her- 
self. Therefore  no  alteration  of  her  course  could  be 
negligent;  she  might  manosavre  as  she  pleased.  But 
when  the  vessel  in  front  sees  that  the  ship  behind  her  is 
coming  at  a  faster  rate  than  she  is  going,  and  is  in  such 
a  position  that  she  must  be  aware  that  the  ship  behind 
her  cannot  see  her  lights,  then,  if  she  does  not  show  a 
light  from  her  stem,  she  infringes  the  rule,  since  she 
does  not  give  that  other  ship  the  notice  which  the  rule 
requires.  The  rule  laid  down  in  The  Franeonia  is  a 
good  working  rule,  and  I  abide  by  it.  I  do  not  say 
that  the  definition  of  an  overtaking  vessel  there  given  ia 
exhaustive,  however.  Then,  as  to  the  time  at  which  the 
light  must  be  shown.  It  is  not  mentioned  in  the  rule* 
Clearly,  then,  it  should  be  shown  in  reasonable  time,  and 
reasonable  time  would  be  before  the  following  vessel  waa 
brought  into  a  position  of  danger.  The  question  of 
reasonable  time  does  not  arise  in  this  ease,  as  it  fs 
admitted  that  The  Kalaja  never  showed  a  stem  light 
at  all.  I  base  my  judgment  on  the  rule  in  The  Fran^ 
eoniat  which  waa  no  mere  didum,  but  was  essential  to 
the  case.  I  confess  I  do  not  understand  the  doubts 
expressed  in  The  Peckforton  Gaatle  as  to  TAs  Franeonia, 
As  to  the  case  of  The  Beiher,  I  do  not  think  the  limita- 
tion of  the  rule  there  laid  down  can  be  supported,  and  £ 
cannot  agree  with  It.  It  ia  therefore  inconsistent  with 
this  judgment. 

Lord  Hbrbohbll,  0.— I  entirely  concur  as  to  The 
Eeihtr.  The  words  of  qualification  there  inserted  are 
not  to  be  found  in  the  rule. 

Far,  L. J.*-I  concur  with  the  views  that  have  already 
been  expressed.  The  question  Is  as  to  the  11th  article 
of  the  Regulationa  of  1884.  That  refers  to  the  pro- 
ceedings of  a  ship  at  night  onlf,  being  one  of  a  series 
of  artidos  solely  referring  to  lights.  It  is  plain  that  the 
meaning  of  a  ship  being  overtaken  is  that  another  ship 
going  at  a  greater  pace  than  the  first  ship  is  approach- 
ing it.  But  that  is  not  enough.  The  regulations 
themselves  give  us  the  true  answer.  By  them  lights 
are  necessitated  to  cover  twenty  points,  thus  leaving  a 
region  in  which  the  lights  do  not  operate.  This  11th 
article  intiodaoed  a  light  to  give  notice  to  a  vessel 
which  was  not  within  the  area  covered  by  the  other 
lights.    I|^  ^^gkt  ^lew,  then,  one  vessel  is  laid  to  be 
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OYerUking  another  when  it  is  within  the  region  not 
coTered  by  the  other  lights,  and  ii  approaching  the 
other.  I  am  far  from  thinking  that  this  case  to  not 
covered  bj  the  mle  laid  down  in  Tht  Franconia,  which 
appears  to  be  in  pari  ma  teriSl^  nor  do  I  take  the  Tiew  of 
the  judges  in  The  Pee  Je/crtcn  CcuUe,  who  appear  to 
ba?e  thought  that  ibis  rule  was  an  ohUer  didum  to  that 
case.  It  seems  to  me  a  safe  and  wise  rule  to  lay  down, 
and  I  think  therefore  that  The  Main^  being  within  the 
region  and  approach  in  ft  The  Kalaja,  was  an  o?ertaking 
ship,  and  that  The  Kalaja^  being  an  oTertaken  ship, 
infringed  the  article  in  not  showing  a  light. 

Judgment  varied. 

Solicitors  for  the  appellants,  ClarTuon^  Oreenwell,  A 
WyUe. 

Solicitors  for  the  respondents,    Waltone,    Bulh,    & 
Johnson, 


June  23. 


Pro/it 


Chan.  DiY.  ) 
Kaj,J.     j 

In  re  Cobsellis. 
Lawton  i;.  Elwss.  (a.) 

Solicitor^  CoaU  —  TaxctionSolicitcr^truetee 
coate. 

The  defendant,  a  member  of  a  firm  of  9oUcitor8,  was 
appointed  trustee  of  a  will  which  contained  no  clause 
authorizing  a  trusUe  who  wa$  a  eolieitor  to  charge  his 
ordinary  costs. 

Shortly  after  the  death  of  the  testat&r  an  application 
was  made  to  the  court  for  an  allowance  for  maintenance 
of  the  plaintiff.  To  that  application  the  defendant  and 
his  CO' trustee  were  made  reapondente.  An  appearance 
was  tntered  for  them  hy  the  London  agents  of  the 
defendant's  firm,  and  profit  costs  in  respect  thereof  were 
received  hy  the  defendant's  firm* 

An  action  for  the  administration  of  the  estate  was 
subsequently  commenced  to  which  the  defendant,  being 
then  the  sole  trustee,  was  made  defendant.  In  that 
action  the  defendant's  firm  acted  as  solicitors  and  made 
profit  costs. 

A  receiver  was  appointed  in  the  adumfw  whom  the 
defendant  acted  as  solicitor  and  made  profit  charges. 

The  defendant  on  becoming  the  soU  trustee  appointed 
his  partner  steward  of  the  testator's  manor,  who,  in  that 
capacity,  received  fees  from  the  copyholders  which  were 
carried  to  the  credit  of  the  firm. 

The  defendant  also  made  professional  charges  against 
the  truit  estate  in  respect  of  certain  leases  which  he  had 
granted  of  parts  thereof. 

Upon  a  summons  to  raise  costs  induding  the  above 
ehargts. 

Held,  that  the  charges  made  by  the  defendant's  firm 
must  be  disallowed  on  the  principle  t?iat  it  was  the  duty 
of  the  trustee  to  check  these  charges,  and  that  the  cestui 
que  trusts  timers  entitled  to  that  protection. 

Held,  further,  that  the  charges  made  by  the  defendant 
himself  must  also  be  disallowed  on  the  ground  that  he 
had  placed  himself  in  a  position  in  which  his  duty  and 
interest  confiided. 

Adjourned  summons. 

Nicholas  Gssar  Oorsellif,  who  died  in  1878»  bj  bis 
will,  made  in  1876,  appointed  N.  0.  C.  Lawton,  8. 
Turner,  and  H.  J.  Firman,  trustees  thereof. 

(a.)  Beported  bj  W,  Itikbt  CtooK,  Esq.,  Barrister-at- 
Law. 


On  the  death  of  8.  Turner,  the  defeodaat,  ^ 
solicitor  carrying  on  business  at  Colehester  is  | 
ship  with  G.  B.  Turner,  was  appointed 
place.     The  will  contained  no    power  snU 
trustee  who  was  a  solicitor  to  charge  for  vock  | 
him  in  lelation  to  the  estate. 

N.  0.  0.  Lawton  died  on  the  Smd  of  May,  1ft 

B.  J.  Firman  died  on  the  30tb  of  8epts8ftba;| 

Shortly  after  the  death  of  the  testator  sn  i 
was  made  to  the  court  for  an  allowance  for  i 
by  a  next  friend  of  the  infant  plaintii!  uidw  1 
mary  procedure  of  the  court.    To  that  i 
defendant  and  hto  co-trustee  were  made  i 
an  appearance  was  entered  for  them  by  HeMii.| 
Sharpe,  the  London  agents  of  the  def  endanf  a  f 
profit  costs  receiTed  by  the  defendant's  fins  is  i 
that  application  amonnted  to  £16  9s.  8d. 

An  action  for  the  admintotration  of  the  i 
subsequently  commenoed,  to  which  the  defei 
then  the  sole  trastee,  was  made  defendant.  In  i 
the  London  agents  of  the  defendant's  firm  ( 
solicitors,  and  made  profit  costs. 

During  the  proceedings  in  the  action  a  i 
appoint^,  for  whom  the  defendant  acted  si  j 
and,  as  such  sdieitor,  made  profit  charges. 

The  defendant,  on  becoming  the  sole  i 
pointed  aa  steward  of  the  manor  of  Witi 
formed  part  of  the  testator'a  estate,  his 
Turner,  who,  in  that  capacity,  leoeiTed  lai^gti 
the  copyholders  by  way  of  fees  and  costs, ' 
carried  to   the  credit  of  the  defendant's  ^ 
which  the  defendant  daimed  to  be  entitled  toa| 

The  defendant  also  made  professional  c 
the  trust  estate  in  respect  of  certain  leases  whi 
fi  ran  ted  of  parts  thereof. 
~  This  was  a  summons,  taken  out  on 
plaintifi  by  hto  next  friend,  for  the  pupoM^ 
out  of  the  estate  a  sum  for  the  payment  ol  c^ 
Included  the  aboTe-mentioned  charges. 

Hastings,  Q.C,  and  Swinfen  Eady,  foi  Aij 
submitted  that  the  costs,  so  far  as  th^ 
profit  costs,  ought  to  be  disallowed. 

They  referred  to  Clack  t.  Carlon,  9  W.  B.I 

Ktkewich,  Q,C.,  and  BardsufOl,  for  the  ( 
With  regard  to  the  costs  of  the  api^icatioBj 
ance,  it  has  been  decided  that  where  a 
acts  not  only  for  himself,  but  also  on 
trustee,  he  to  entitled  to  hto  ooets :  Oraiod^^ 
Mac«  ft  a.  664.  As  to  the  ooets  of  the 
fees  on  enfranchisements,  as  they  did  Bote 
the  estate,  but  were  payable  by  the  lesssei 
holders  respeetiTely,  the  defendant  to  esUdd^ 
them.  As  to  the  costs  paid  to  the  defendsntwksfl 
his  London  agent  for  the  reoei¥er,  there  is  dqiT 
a  receif er  should  not  employ  whomsoefw  bs  |ii 

They  also  referred  to  Lincoln  ▼•  If tWier,  9fl 
Broughton  t.  Broughton,  3  W.  B.  601, 5  DsM 
160;    Whitney  w.  8mUh,  17  W.  R.  67*,  Lj 
513  ;  New  ▼.  Jones,  1  Mao.  &  G.  668o,  1 H.  kl 

Eastings,  Q»0,,  replied. 

Kat,  j.— The  rule  to  Tcry  clear  and  a  good  < 
a  trustee  cannot  make  a  profit  out  of  hii  trait 
know  that  the  rule  can  be  better  ezprsssed  ifc*j 
words  of  Lord  Granworth  in  Broughtss  f.  MT 
Lord  Cranworth  there  says :— '^The  nla  n4[J 
no  one  who  has  a  duty  to  perform  shall  plo^' 
a  situation  to  hare  hto  interests  oooilictiBf  < 
duty  ;  and  a  case  for  the  applicatioB  of  •»jj|^ 
a  trustee  himself  doing  acts  which  bs  bbrJ 
others  to  perform,  and  taking  paymsnt  to  i^J 
doing  them.    As  the  trustee  might  t^^l 
to  others,  thto  court  says  he  shell  not  r' 
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and  it  isyfl  the  same  in  the  oase  of 
thay  maj  employ   others  under    them. 
I  leDse  of  inch  a  rule  la  obTiont,  beoanse  it  is 
i  datifls  of  a  tmstee  to  take  oare  that  no  im« 
are  made  by  persons  employed  for  the 
Ji  has  been  often  argued  that  a  sufficient  check 
"^  I  by  the  power  of  taxing  the  charges,  but  the 
I  this  is  that  that  check  is  not  enough,  and  the 
I  tts  trust  has  a  right  to  have  that,  and  also 
ktlthe  trustee.    The  result,  therefore,  is  that 
I  in  whom  fiduciary  duties  are  Tested  shall 
t  of  them  by  employing  himself,  because  in 
I  he  cannot  perform  one  part  of  his  trust— 
[Ibt  of  seeing  that  no  improper  charges  «re 
B  general  rule  applies  to  a  solicitor  acting  as  a 
Itbeonly  question  Is  how  far  the  circum- 
f  the  present  case  take  it  out  of  this  rule." 
I  BOW  to  apply  that  rule  to  the  se?eral  instances 
In  this  case  there  is  no  gross  impropriety 
tter.    First  of  all  there  is  the  charge  of 
In   That  arose  in  this  way  :-— The  defendant, 
I  one  of  two  trustees,  was  carrying  on  business 
Itor  in  partnership  with  Turner.    There  was  no 
)  bat  an  applicatiou  was  made  to   the  court 
of  the  infant  plaintiff.    In  that  ap- 
Bi6  defendant  acted  through  his  London  agents 
fior  himself  and  his  oo- trustee,  and  there  were 
I  which  had  to  be  paid  out  of  the  estate 
to  £16  9s.   8d.      The  question  now  is, 
I  lam  is  to  be  paid  out  of  the  estate. 
I  all  doabt  the  case  comes  within  the  words  of 
nvorth's  Judgment  in  Broughton  t.  Broughton. 
^  nid  that  the  case  oomes  within  the  decision 
T.  Ptper,  because  the  defendant  acted  as 
» not  only  for  himself,  but  for  his  co-trustee, 
id  that  where  a  solicitor  acts  for  himself  and 
[  Ui  oo-trustee  he  is    entitled  to  charge  his 
Bat  the  decision  in  Cradoek  r.  Piper  is 
kwith  the  decision  in  Bainhridge  t.  Blair, 
Inland  was  limited  by  Lincoln  y.  Windsor 
^nnedin  a  suit.    It  was  also  disappro?ed 
Iri  Cranworth   in  Broughton   ▼•    Broughton . 
|M  of  tbingo  what  is  the  court  to  do  P    It 
I  Qradodc  t.  Piper.    I  can  see  no  dis« 
len  costs  incurred  in  a  suit  and  in  the  case 
i  where  there  is  no  suit.    I  feel,  there- 
1  to  follow  the  sound  rule  laid  down  by 
\  in  Broughton  y.  Brougldon^  and  to  dis« 
Booita. 

-  **"•    certain     costs    which    were    incurred 

^  defendant     became    sole   trustee    of    the 

*M  qnestioit  is  how  far  can  the  defendant  retain 

pVQta  which  were  allowed  to  him  by  his  London 

>  ll  was  aaid  that  there  was  no  absolute  agree- 

y  ^gard   to    costs    between  the  defendant 

^-  £lwes    &    Sharps,   but  it  is  clear  that 

■•«   npon    the    ordinary  agency  terms    and' 

»e   profits    with    the    defendant.      It    was 

i^**    these     amounts     were      gratuities. 

^^tee  accept  a  gratuity  from  the  solicitor 

^  f   The  attempt  to  show  that  these  amoants 

i  paid  by  way  of  arrangement  in  my  opinion 

■•caw  of  the  defendant  worse.    I  feel,  there- 

■d  to  disallow  them. 

t  »•  to  the  costo  paid  to  the  defendant  when 
I"  jolidtor  for  the  receiver— is  he  entitled 
»  ttem  as  against  the  estate  P  Clearly  not. 
^  ^  trustee  is  to  check  the  costs  and 
"*jOQr  to  make  them  aa  small  as  possible, 
fw*  interest  as  soUcitor  was  to  increase  them, 
t  ^D«Je!ote,  that  the  rule  appUcs.  and  that  the 
ftttate"^'  «atttted  to  haTC  those  profit  costs  out 

h^^  *  different  class  of  costs — costs   not 
'  ^^  tiuat   estate.      When    the    defendant 


became  the  sole  trustee  be  appointed  his  partner, 
Turner,  steward  of  the  manor  forming  part  of  the 
testator's  estate,  who,  as  such  steward,  reoeiTed  fees  on 
admissidns  and  enfranchisements.  It  was  contended 
that  he  did  not  receive  these  fees  out  of  the  estate,  hot 
from  the  copyholders.  But  these  fees  were  carried  to 
the  credit  of  the  defendant's  firm.  What,  then,  is  the 
difference  between  a  trustee  appointing  his  partner 
steward,  and  sharing  the  fees  with  him,  and  acting  aa 
steward  himself  P  For  the  purposes  of  the  rule  there  is 
no  difference.  His  duty  and  interest  necessarily  con- 
flict. His  duty  as  tmstee  is  to  keep  down  the  fees  aa 
much  as  possible  within  reasonable  limits  ;  his  interest 
as  steward  is  to  make  them  as  high  as  possible.  I  am, 
therefore,  unable  to  see  how  thoy  oan  be  retained  against 
the  trust  estate.  To  illustrate  this  I  put  this  case 
during  the  argument :— Suppose  £50  were  given 
by  a  tenant  to  the  tmstee  who  was  acting  as  steward 
in  order  to  induce  him  to  make  the  enfranchise- 
ment on  easier  terms,  could  the  trustee  pot  the 
£50  into  his  own  pocket  P  If  that  were  so  the 
probability  is  that  in  such  a  case  the  enfranchisement 
would  be  made  on  easier  termf ,  and  the  result  would  be 
that  the  £50  would  come  out  of  the  estate.  I  do  not 
suggest  that  anything  of  this  kind  was  done  iu  the 
present  case,  but  I  merely  put  the  illustration  to  show 
that  the  rule  would  apply.  These  costs  must,  therefore, 
be  disallowed. 

The  next  case  is  analogous — where  the  costs  do  not 
come  precisely  out  of  the  estate,  and  where  the  defend- 
ant acted  as  solicitor  for  himself  and  his  firm  in  drawing 
and  preparing  leases  or  agrsements  for  leases  of  the 
trast  estate.  If  these  costs  were  exorbitant  the  effect 
might  be  to  prevent  such  leases  from  being  granted  at 
all,  or,  if  granted,  then  upon  terms  less  advantageous 
to  the  estate.  Ko^  authority  has  been  dted  to  show  that 
a  trustee  could  retain  these  costs  except  Whitney  ▼. 
Smith,  but  that  case  only  referred  to  consequential 
business  obtained  by  the  solicitor  from  the  mortgagor 
introduced  to  him  by  the  mortgsgte  for  whom  he  was 
acting,  and  the  profits  of  which  it  waa  held  that  the 
cestui  que  iruit  could  not  ioUow  and  claim.  These 
costs,  therefore,  must  also  be  disallowed. 

Solicitor  for  the  plaintiff,  A.  W.  Dighy. 

Solicitors  for  the  defendant,  Elwee  db  Sharpe, 


Chan.  Div.  I 
Chitty,  J.   i 


April  14. 


In  re  Qeseril  'Kotlticulturll  Co.  (d.) 

Garnishee  order — PriorUieS'^Equitable  charge — Notice 
—5.  3.  C,  1883,  ord.  45,  it.  I,  3. 

A  garnishee  order,  under  ordtr  45,  only  charges  what 
the  judgment  debtor  can  honestly  (leal  with  himself. 
Consequently  the  debt  must  be  one  in  rupect  of  which 
the  judgment  debtor  has  a  beneficial  interest,  and  if  he 
has  charged  or  parted  with  his  interest  in  the  debt,  no 
interest  will  go  to  the  person  obtaining  the  order. 

Adjourned  summons. 

This  waa  a  summons  raising  the  question  as  to  the 
priorities  in  which  certain  parties  were  entitled  to  a  sum 
of  £245  Is.  3d.,  which  had  been  allowed  to  one  John 
Wills  in  respect  of  moneys  owing  to  him  by  the  General 
Horticultural  Co.,  which  was  in  liquidation. 

The  claimants  were  as  follows : — 

Withall  &  Go.,  claimed  a  sum  of  £81  90.  8d.  under  a 
memorandum  of  charge  given  by  Wills  dated  the  26th 

(a.)  Reported  by  Y.  db  S.  Fowkb,  Esq.,  Barrister-at- 
Law% 
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of  June,  1884.    Nolloo  of  this  charge  wm  giten  to  the 
oiBoial  liquidator  on  the  8th  of  ^ugast,  1884. 

Charles  Hillier  olaimed  the  eom  of  £100  under  a 
memorandnm  of  charge  gifen  bj  John  Wills  dated  the 
7th  of  Jalj,  1884»  notioe  of  which  was  gWen  to  the 
official  liquidator  on  the  26th  of  January,  1886. 

8.  W.  Segar  claimed  the  sum  of  £70  under  a  memo- 
randum  of  charge  also  dated  the  7th  of  Ju1jr»  1884, 
notice  of  which  was  gi?en  to  the  official  liquidator  on  the 
26th  of  January,  1886. 

Whitehonso  olaimed  a  sam  of  £168  17f.  2d.  under 
a  judgment  which  be  had  obtained  in  the  Queen's 
Bench  Dition  against  WUls  on  the  24th  of  July,  1884, 
and  intereet  at  four  per  cent,  to  the  date  of  payment. 
Notice  of  the  judgment  was  given  to  the  official  liquid 
dator  on  the  8lh  of  August,  1884. 

On  the  25th  of  NoTsmber,  1885,  Whitebouse  obtained 
a  garnishee  order  ni$i  under  ord.  45,  r.  1,  attaching  the 
debt  due  from  the  company,  and  served  the  order  on 
the  foUowiog  day. 

Whitehottse  alleged  that  be  bad  no  notine  of  Hillier'B 
and  Segar's  claims  at  the  date  of  his  garnishee  order. 

Under  these  circumstances  the  queetion  had  to  be 
determined  bow  far  Whitehouse's  Judgment  and  gar- 
nishee order  niii  created  a  charge  in  priority  to  Hillier 
and  Segar. 

Charles  Browne,  for  Whitchonse. — I  have  an  order 
binding  the  debts  which  is  absolute  against  the  jndg- 
ment  debtor,  and  only  nisi  for  the  purpose  of  enabling 
the  garnishee  to  show  that  he  owes  no  debt  to  the 
debtor :  order  45 ;  Ex  parte  Joedyne^  26  W.  R.  645, 
8  Oh.  D.  327;  Einch  v.  CoaU$,  4  W.  B.  656,  18 
O.  B.  757. 

Ealdane,  lor  Hfllicf  and  Segar. — ^We  arc  entitled  in 
priority  to  Whitebouse.  The  gami§hee  order  under 
order  45  could  only  bind  so  much  of  the  debt  of  £245 
as  Wills  could  honestly  deal  with  at  the  time  the  gar- 
nisbee  order  was  obtained  and  served  :  Crow  v.  Rohinoon^ 
li.  B.  3  a  P.  264;  j^ceff  ▼.  Lard  Bating;  6  W.  B' 
862,  4  Kay  ft  J.  688  ;  Hirth  ▼•  OoaUo. 

Alexander^  for  another  cncnmbraaoer. 

Bramvodl  DavUt  for  the  liquidator. 

CharUe  Browme  replied. 

Chittt,  J. — I  prefer  to  decide  this  case  upon  broad 
principles.  Order  45  re-embodiee  the  practice  established 
by  the  Oommon  Law  Procedure  Act,  1854,  for  the 
attachment  of  debts,  and  the  effect  of  it  is  to  give  the 
judgment  creditor  execution  on  the  debts  owing  to  his 
debtor.  The  words  in  the  Common  Law  Procedure 
Act,  1854,  are  in  pari  materia  with  the  statute  of  1  ft 
2  Yict  c.  110»  which  was  passed  for  extending  the 
remedies  of  creditors  against  the  property  of  their 
debtors.  A  charging  order  nnder  the  latter  Act  only 
charges  what  the  debtor  can  boneetly  deal  with  himself. 
Order  45  is  in  pari  maktrid  with  both  those  Acts,  and 
it  is  contended  that  the  cardinal  rule  to  which  I  have 
referred  cannot  be  applied  to  this  case.  I  can  see  no 
reason  why  any  Act  of  Parliament  should  be  so 
interpreted  aa  to  make  a  man  do  a  dishonest  act.  If 
Mr.  Browne's  argument  were  allowed,  the  judgment 
creditor  would  obtain,  not  the  property  of  the  judgment 
debtor,  but  the  property  of  someone  else.  One  of  the 
common  law  courts  did  actually  arrive  at  that  coocluBion 
in  WaUs  v.  Porier.S  S.  ft  B.  743,  2  W.  B.  C.  L.  Dig.  136 ; 
but  the  matter  has  since  been  set  right.  The  principle 
is  stated  in  Hirach  v.  Coatee,  that  the  order  has  no 
operation  upon  debts  of  which  the  judgment  debtor  has 
already  dlrested  himself  by  assignment.  That  is  the 
judgment  of  the  court  as  long  ago  as  1856,  and  it 
contains  the  principle  upon  which  I  propose  to  act  now. 
The  assignment  and  charge  are  binding  as  between 
assignor  and  assignee.    Equi^    only  required    notice 


where  the  question  was  between   in 
between  two  incumbrancers  the  court  lookslj 
equitable  poeition  of  the  two  claimants,  and  I 
as  between  those  two,  the  first  assignee,  bj  c 
give  notice  of  his  charge,  had  enabled  the  i 
deal  with  the  fund  as  if  he  were  stiU  tbs  < 
thus  to  commit  a  fraud  upon  the  subceqaenti 
and,  consequently,  must  be  postponed.    Ths  [ 
been  negligent,  the  eecond  diligent,  and,  1 
second  assignee  was  allowed  for  his  diligence,  i 
first  to  give  notice,    to  comA   first.    On 
principles  I  bold  that  Mr.  Whitebouse  mutk 
poned. 

aolieitort,  Baihf  <ft  Whitekouee;  UndenmH 
Withail  dt  Co, ;  Arthur  Toowey. 


Q.  6.  Div.  (Denman  and  Hawkins,  JJ.)  April] 

Beat  «.  Hator  of  Gaixshia]).  (^ 

Loeat  hoard — Erection  of  huOdinge  without 
ptant'^Continuing  penalty-^VnlidiH/  of 
Limitation  of  time  lor  eummartf  pro 
Oowemm^nt  Acts,  1848  and  1858  (11  A 
63  and  21  <i    22   Vict.  c.   98}— P«A^  ' 
1875  (38  A  89  Vict.  c.  55),  as.  158,  826. 

A   huHder  who^  between  March  and 
year,  had  commenced  and  cofnpl^ed  huiliiBp 
obtaining  $uch  approval  of  the  plane  from 
authority  as  wae  properly  required  by  byt49m 
under  the  Looal  Oovernmsnt  Acte  of  18iS 
received  in  October  notice  to  ptUl  downjuch 
and  upon  hie  non^eomplianee  wae,  in 
moned  and,  upon  conviction^  fined  £5,  and  is 
for  every  day  from  the  date  of  the  ahem 
the  day  of  the  eummone  under  the/oHowiag  ^ 
'*  That  if  any  pereon  ehall  build  toithout  tki 
of  the  local  boards  or  do  anything  conlhiryft 
vieione  of  the  bye^lavfe,  he  ehaU  be  liable  fer 
to  a  penalty  not  exceeding  £5,  and  ehaU  pefi 
sum,  not  excteding  40s., /or  ev^ry  day  durief 
worke  ehall  conUnue  to  remain  contrarjftt 
vieione  ;  and  the  board  may  cause  the  wrki 
down,*' 

Htld^  thai  the  bye^w  was  bad^  in  i, 
impoeed  a  penalty  of  40s.  a  day  for  the 
at*ce  in  exietence  of  a  building  already 
(per  Hawkins,  J.)  inasmuch  aa  it  impoeeii 
•'for  every  day  that  the  work  ahall  continm,' 
**for  every  day  thai  the  offence  ahall 
authorized  by  aection  lib  of  the  Local 
1848,  confirmed  by  aection  326  of  the  PM 
Act,  1875 ;  and  that  the  offence  could  en^  dekf 
notice  to  be  given  by  the  board  to  dieoontinm  tf^ 

Held,  further,  that,  inaamueh  aa  the  on*  * 
wae  the  *'  commencing  to  build  without  the 
approved,"  and  the  continuing  offence  waa  "(Aei 
to  build  buildinga  without  auch  approval  ki«f 
the  prvceedinga  had  not  been  commenai  ^ 
montha  of  the  original  offence,  nor,  eo  far  at  it 
of  the  continuing  offence  ;  that  they  wert,  tk 
of  time  under  aection  II  of  Jervia*  Aet{ll  i 
43),  and  that  aection  158  of  the  Public  HeaUk 
did  not  extend  that  limitcUion. 

Per  Hawkins  J.— TAai  the  hye^lawteet 
far  aa  it  treated  that  aa  a  continuing  «*/a^ 
ao  made  by  aection  158  of  the  Pu^ic  ^f"'** 
and  that  a  bye^law  in  part  good  and  i»  /^' 
Sfvera6/e. 

(a.)  Beported  by  Spbkcbr  L.  Hollaxi^  X^t ' 
at-Law. 
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p  GoriT. 


RiAT  0.  Mayor  of  Gatvshbad. 


High  Court. 


bf  apeoial   oate    from    flammary  ooQTiction 
IjiHtioes  of  GfttMhaad. 

pilljuit,  Rasj,  a  bailder,  had  in  thia  case  been 
ooaHcted  for  an  offenee  against  the  bye- 
Oorporation  of  Qateahead,  framed  under  the 
iferredby  the  Pablie  Health  Act,  1875,  and 
QofernmeDt  Act,  1858.  Theae  bye-lawa  re* 
It  no  new  bnlldinga  ahonld  be  erected  withont 
Id  of  the  plana  bj  the  local  authority,  the 
Ik  la  September,  1883,  the  appellant  aent  in 
WMn  new  hontea,  which  plana  were  diaap* 
L  lo  March,  1885,  he  aent  in  new  plans, 
I  fere  not  approved  of,  bat  between  March 
iv,1885,  be  built  the  houaea.  On  the  12th 
\  1885,  he  received  notice  to  pull  down  the 
^  be  did  not  do  ao.  He  was,  therefore,  aum- 
Deeember,  and,  upon  conviction,  was  fined 
L  in  sddition  for  CTery  day  from  October  12, 
msifsd  the  notice,  up  to  the  hearing  of  the 
in  December.  It  waa  oontended  before  the 
penalties  could  not  be  impoaed  under  either 
Acta  for  a  continuing  offence.  In  answer 
oorporation  maintained  that  section  320  of 
Health  Aet,  1875,  made  the  bye-law  valid, 
158  of  that  Act  made  such  offence  a 
oltence  for  which  penaltiea  could  be  in- 
ivas  also  contended  for  the  appellant  that  the 
bad  been  taken  too  late  under  Jervis'  Act, 
than  six  montha  after  the  time  when  the 
II,  the  building  of  theae  honsea  without 
being  approved— arose.  The  respondents, 
upon  section  158  of  the  Public  He^Ath 
vhich  enacts  that  the  penalty  may  be  recofer. 
one  year  from  the  day  when  the  offence 
The  magiatratea  stated  the  case 
pomts  upon  which  Reay  appealed.  The 
the  bye-law  upon  which  the  piooeedinga  had 

lay  person  ahall  build  without  the  approval 
Mood,  or  do  anything  contrary  to  the  pro- 
\  bye-lawa,   he  shidl  be  liable   for   each 
ilty  not  exceeding  i85,  and  ahall  pay  a 
^M  exceeding  4O0.,  for  every  day  during 
'  I  shall  oontinufr  to  remain  contrary  to 
I ;  and  the  board  may  cause  the  works  to 


Bnun,  Q.O.  {StraehanwifAi  him),  for  the 

A  hye-law  which  attempts  to  impose  a  coo- 

^tffor  the  continuance  of  what  is   really 

otaaee   la    *' unreaaonable "    and   so   ultra 

.   Hiilyhmd  Local  Board,   11  W.   R. 

8:  C.  <01  ;    JiarBhall  v.  SmUh,    L.    R.  8 

tti,  81  W.    K    Dig.    139 ;    Rail  v.    Nixon, 

*-  818,   U    R.    10  Q    B.    152    (Lush.    J.)  ; 

%  Schmidi,  80  W.  R.  94fl,   8  Q.  B.   D.  808  ; 

^^wwd$,  33  li.  J.  H.  0.   227.     It  ia  not  a 

IHs  to  continue  an  erection  already    made. 

hdlding  may  be  aeparate  oifencea,  bat  they 

•D  titated  when  once  the  building  baa   been 

This  is  the  proper  construction  of  sections 

Pnbllo  Health  Act»  1875.    Section  326 

•t  "all  bye-laws  duly  made   under  any 

Aeto  by  this  Act  repealed  (of  which  the 

iiaent  Act,  1858,  waa  one),  and  not  incon- 

uj  of  the  proviaions  of  this  Act,  shall  be 

be  hyclaws  under  thia  Act."    ThU  bye-law 

v^ltAt  Act  of  1858  is  inconsistent  with  the  above 

I  Tbeae  pn^ceedings  for  the  penalties  were  taken 

^not  bsing  within  six  months  from  the  time  the 

^pUint arose:  11  &  12  Yictc.  43  (JervU'  Act), 

«  Older  to  pull  down  such  buildings  must  be 

•8in  aix months:  Morant  v.  Taylor,  24  W.  R. 

'**  J-  M.  0.  78;  OuggiM  ?.  BenneU,  2  0.  P.   D. 

'WH.Dig.  95. 


Charles,  Q,C.  {Joel  with  him),  for  the  respondenta.— 
The  "existenca  of  work  commenced  contrary  to  the 
bye-law  "  ia  the  offence  charged.  Such  an  offence  and 
its  continuance  in  existence  ia  one  offence,  of  which 
complaint  may  be  made  within  six  montha  of  any  day 
of  its  oontinnance  provided  the  period  comes  within  one 
year  from  the  commencement  of  the  original  offence. 
Ball  V.  Ifixon  is  in  favour  of  the  reepondenta,  the  bye- 
law  in  that  case  being  upheld.  See  also  Baker  v.  Mayor 
of  Portamouth,  26  W.  R.  303,  3  Ex.  D.  157  ;  James  v. 
Wyvill,  51  L.  T.  N.  8. 237,  33  W.  R.  Dig.  526.  Young  v. 
Edward*  ia  in  our  favour.  As  to  time,  Jervis'  Act  only 
datea  from  matter  of  complaint,  not  from  committal 
of  offence ;  nor  doea  it  apply  to  continuing  offenoes : 
Lumley'a  Public  Health  Act,  p.  252n. 

Qainsford  Bruce,  Q.G.,  in  reply. — The  magiatratea 
treat  the  matter  as  one  offence,  and,  if  so,  there  cannot 
be  a  continuing  penalty  for  one  offence,  but  only  for 
continually  repeated  offencca. 

Car.  adv,  vulU 

April  19. — ^DiKMAN,  J.— Among  the  many  cases  cited 
to  us  in  reference  to  the  main  subject  of  consideration 
in  this  caae— namely,  whether  or  not  this  bye- law,  in  so 
far  as  it  inflicted  a  penalty  of  40s.  a  day  for  continuing  to 
keep  the  buildings  erected  after  completion,  waa  bad — I 
think  only  one — namely,  that  of  Marshall  v.  Smith — 
is  really  in  point,  and  that  case  tends  to  show  that  such 
a  bye-law  would  be  bad,  or  that,  even  if  it  were  not  ao, 
there  would  be  no  breach  of  such  a  bye-law  if,  as  in  this 
case,  the  demand  for  such  a  penalty  was  not  made  until 
after  the  building  was  completed.  The  other  cases  are 
not  in  point,  and  even  if  they  were  they  do  not  overrule 
in  any  way  Marshall  v.  SmUh.  The  only  one,  at  first, 
apparently  in  conflict  with  this  case  waa  James  v. 
Wyvill,  bat  there  this  question  was  not  directly  argued, 
nor  wsaMarsTiaU  v.  Smith  cited.  There  was  no  decision  in 
this  latter  case  whether  there  could  be  continuing  penal- 
ties aa  for  a  continuing  offence  for  the  mere  continuance 
of  a  building  already  flnished  and  for  not  pulling  it 
down.  The  decision  merely  upheld  the  fludings  of  the 
magistrates  upon  the  facts. 

It  has  been  contended,  however,  here,  that  by  section 
326  of  the  Public  Health  Act,  1875,  this  bye-law, 
made  under  the  former  Local  Government  Act,  1858, 
was  made  valid.  But  the  powers  of  that  aeotion  are 
limited  to  bye-laws  "  duly  made,"  and  here  the  whole 
question  is  whether  such  a  bye-law  was  so  duly  made, 
and  it  doea  not  seem  to  have  been  intended  by  the  Legis- 
lature  to  make  that  valid  in  any  way  which  was 
not  valid  before  this  section  was  enacted.  A  bye-law, 
invalid  before  this  Act  of  1875,  is  not  made  valid  by 
this  section.  The  case  of  Marshall  v.  Smith,  therefore, 
al though  decided  previous  to  the  passing  of  the  Pablio 
Health  Act,  1875,  neverthelees  clearly  applies,  and, 
looking  at  that  decision,  there  is  no  difficulty  in  holding 
that  this  bye-law  is  bad  in  so  far  as  it  imposes  a  penalty 
of  40s.  a  day  for  the  mere  continuance  in  existence  of  a 
building  already  completed.  Ttie  conviction,  therefore, 
for  the  penalty  contingent  upon  the  infringement  of 
such  a  bye-law  must  also  be  held  bad. 

As  to  the  question  whether  these  proceedings  had 
been  taken  out  of  time,  the  limitation  of  one  year, 
under  section  158  of  the  Act  of  1875,  did  not  ap- 
pear  to  conflict  with  the  general  limitation  of  six 
months  under  Jervis'  Act.  The  only  offence  here 
stated  besides  the  continuing  offence,  which  I  have 
already  dealt  with,  is  the  offence  of  commencing 
a  building  the  plans  of  which  had  nut  been 
approved.  Such  a  commencement  was  made  between 
March  and  October,  1885,  but  the  information  was  not 
laid  till  December.  It  was  not  shown  in  such  informa- 
tion, or  iu  the  summons,  that  the  commencement  of  the 
buildings  or  the  finishing  of  them  had  occurred  within 
eix  months  previous  to  the  information.    Unless,  there* 
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fore,  the  efleot  of  eeotion  158  was  to  extend  the  time 
giTen  under  Jervis'  Act  to  twelfe  months,  there  must 
ha?e  been  a  bar  to  these  proceedings  being  taken.  I  do 
not  think  that  there  is  any  such  intention  oonTeyed  by 
the  terms  of  section  158.  Under  that  section  it  is  said  :— 
"  Where  an  urban  authority  may,  under  this  section,  pull 
down  or  remoTe  any  work  begun  or  executed  in  contra?en. 
tion  of  any  bye -law,  or  where  the  beginning  ojr  execution 
of  the  work  is  an  offence  in  respect  whereof  the  ofPender 
is  liable  in  respect  of  any  bye-law  to  a  penalty,  the 
existence  of  the  work  during  its  continuance  in  such 
form  and  state  as  to  be  in  contraTention  of  the  bye-law 
shall  be  deemed  to  be  a  continuing  ofPence,  but  a  penalty 
shall  not  be  incurred  in  respect  thereof  after  the  expira- 
tion of  one  year  from  the  day  when  the  ofPence  was 
committed  or  the  bye-law  was  broken."  If  the  pro- 
cet;dings  were  taken  for  a  continuing  offence,  that 
would  mean  they  were  taken  against  the  appellant  for 
going  on  building  after  notice  from  the  local  authority 
prohibiting  such  continuance,  and  such  proceedings 
must  be  within  six  months  from  the  dato  of  the 
original  offence — namely,  the  continuing  to  build  after 
notice  that  such  building  was  unlawful.  In  this  case 
the  proceedings  were  not  commenced — that  is,  complaint 
was  not  made — within  six  months  from  the  date  of  the 
original  offence,  nor  of  the  continuing  offence.  I  am  of 
opinion,  therefore,  first  that  the  bye-law  was  bad  in 
that  it  sought  to  impose  a  continuing  penalty  for 
keeping  up,  or  not  pulling  down,  a  completed  building ; 
and,  secondly,  that  no  portion  of  the  work  was  shown  to 
be  done  within  six  months  of  the  complaint  being  made. 
The  conTiction  is,  therefore,  quashed,  and  this  appeal 
must  be  allowed. 

Hawkins,  J. — I  am  of  the  same  opinion.  I  think 
this  conTiction  ought  to  be  quashed,  but  on  somewhat 
different  grounds  from  those  stated  by  my  brother  Den- 
man.  I  will  begin  by  pointhig  out  the  Tarioue  pro- 
Tisions  in  the  different  Acts  of  Parliament  which 
I  think  material.  There  are  two  sections  in  the 
Fublio  Health  Act  of  1848  authorizing  the  forma- 
tion of  local  boards,  which  are  material  to  show  how  the 
bye-laws  at  present  in  question  came  into  existence. 
By  section  53  of  that  Act  notice  is  required  to  be  given 
by  *ny  person  about  to  build  or  rebuild  any  boose,  and 
it  is  enacted  that  it  shall  not  be  lawful  to  begin  so  to 
build,  Ac,  without  the  particulars  having  been  approved 
of  by  the  local  board:  in  default  of  such  notice  or 
approval  a  penalty  not  exceeding  £50  is  imposed,  and 
power  is  given  to  the  board  "  to  alter,  pull  down,  or 
otherwise  deal  with  the  case  as  may  be  required."  It 
would  seem  there  that,  unless  assent  is  given,  the 
penalty  is  to  be  one  of  £50,  but  there  is  nothing  said 
about  a  continuing  offence.  By  section  72  notice  is  to 
be  given  to  the  local  board  of  any  new  street  being  laid 
out,  and  "  whosoever  shall  lay  out,  make,  or  build  upon 
such  street  otherwise  than  in  accordance  with  the  level 
and  width  fixed  by  the  said  local  board  shall  be  liable 
for  every  such  offence  to  a  penalty  not  exceeding  £20 
for  every  such  day  during  which  he  shall  permit  or 
suffer  such  street  to  be  so  improperly  laid  out,  made,  or 
built  upon."  Then,  by  section  115,  power  is  given  to 
the  local  board  to  make  bye-laws,  and  to  that  particular 
attention  ought  to  be  given.  "  All  bye-laws  made  by 
the  local  boud  of  health,  under  and  for  the  purposes  of 
this  Act,  shall  be  in  writing  under  their  seal,  .  •  . 
and  the  said  board  may,  by  any  such  bye-laws,  impose 
upon  offenders  against  the  eame  such  reasonable 
penalties  as  they  shall  think  fit,  not  exceeding  the  sum 
of  £5  for  each  offence,  and,  in  the  case  of  a  continuing 
offence,"  other  penalties,  "  provided  always  that  all  such 
bye-laws  shall  be  so  framed  as  to  allow  of  the  recovery 
of  any  sum  less  than  the  full  amount  of  the  penalty, 
and  no  bje-laws  shall  be  enforced  unless  framed  in  the 
manner  thereinbefore  stated.*'    Now  this  section  115 
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seems  to  me  clearly  to  contemplate  net  ooljl 
fliction  of  a  £5  penalty  for  an  offsnee  sgBiiiik| 
laws,  but  that,  if  there  be  a  contindiig 
further  penalty  not  exceeding  40s.  per 
imposed.    Moreover,  the  bye-law  is 
leave  power  to  the  magistrate  to  mitigate  i 
and  I  think  that,    upon    each   parfcioalar 
continuing  penalty  is  to  be  subject  to  tha  ( 
tion  of  the  magistrate,  who  can  take  sU  ( 
into  consideration   before   he  fixes 
he  chooses  between  one  farthing  and  40i. 
judication  is  required  with  reference  to  esdi  ] 
day. 

The  second  Act  I  have  to  refer  to  is  81  ft  tt] 
98.    By  section  4  this  Act  is  to  be  conitnisdi 
12  Vict.  c.  63,  and  by  section  34  tbe  above  i 
tions  of  the  first  Act — vi£.,  sections  53  and  ' 
effect  repealed,  and  there  is  substituted  for  tha 
which  the  local  board  are  authorised  to  i 
inasmuch  as  these  two  Acts  of  1848  and  1 
read  together,  the  bye-laws  which  the 
authorized  to  make  under  the  Act  of  1858 1 
a  like  character  and  with  the  f  ormalitiei  ] 
section  115  of  the  Act  of  1848,  and,  u  I 
out,  the  Act  of  1848  provided  that,  in  the  < 
tinning   offence,    a     further     penalty    of 
each  day  after  written  notice  of  the  offeaee  1 
board  might  be  inflicted.    Under  such  a  stste  i 
the  bye-Uws  here  under  consideration  wetei 
they  are  made  in  respect  of  all  the  mstteni 
Now  bye-law  9  is  the  one  which  has  ' 
subject  of  discussion.    [The  learned  jadge  1 
bye-law  above  set  out.]    The  latter  clause— ii 
he  shall  pay  a  further  sum  not  exceeding  4 
and  every  day  during  which  each  worki  ebsHo 
remain  contrary  to  the  said  provisions,"  i 
most  important,  for  the  effect  of  this  is  1 
were  commenced  illegally  and  eontinQed  J 
any  number  of  days,  according  to  this  I 
of     40s.,    more   or    less   according   to 
trate's  discretion,  would  be  incurred  inat 
the  first  offence.  -  There  is  no  limitation  | 
is  a  penalty  to  be  incurred  for  each  day  i 
the  work  may  continue.     That  is  not 
penalty  as  authorised  by  section  115  of  the  i 
lor  that  Act  says  that,  In  reference  to  r 
penalty,     a     further     penalty    not 
can  only  be  incurred  for  each  day  after  stf 
of  the  offence.    8o  that,  before  a 
penalty  is  due  or  can  be  sued  for,  there  i 
notice  of  the  offence,  and  from  thatti 
continuing  penalty  oommenoe  to  run.    8«ki 
therefore,  as  this,  which  makee  a  contlninKi' 
from  the  time  that  the  building 
authorised  by  section  115  of  the  Act  of  1848. ! 
in  the  bye-law  are  **  for  every  day  thst  C 
continue,"  not  '*  fcr  every  day  that  the  ( ' 
tinne."     That  is  not  an  anthorissd  ]_ 
bye-law  is,  in  my  opbiion,  therefoie,  bsd. 

MTe  have,  however,  stiU  to  deal  with  tb 
of  the  argumenti  and  in  doing  so  IviHj 
this  objection  does  not,  for  the  monenti  (  ' 

Under  this  Act  of  1858  several  bje-UwJ 
and  two  cases  have  been  dted  In  whieh  fv  ^ 
as  to  the  validity  of  such  bye-laws.    Ths  f 
V.  Holyhead  Local  Board,  bat  that  did  r 
penalties  at  all.    It  was  an  action  for  tisi 
reference  to  bye-laws  affecting  compaaistioa 
of  Young  v.  Edwardt  seesu  to  have  be«  ' 
much  the  same  grounds,  though  no  n**^  * 
the  judgment  pronounced.    In  both  csmi  tt 
were  held  bad,  and  they  appear  to  —  >»| 
decided  upon  the  ground  that  the 
plained  of  them  was  illegally  and  :' 
compensation,  ordered  to  deal  with  hit 
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which  was  uDjaaiiflable  as    not  being  auiborized   by 
atatate.     That  seems  to  me  to  be  the  sabstance  of  the 
deoiaioii  in  both  cases.    The  bje-lawe  were  held  bad 
beoanse  thej  were  proceedings  to  enforce  that  which 
tiiere  was  no  right  to  enforoe.    The  latter  case  was 
decided  in  1864,  and  the  present  bye* laws  were  made 
subsequently,  in  1866.  The  next  case  is  that  of  Manhdll 
▼.  Smitht  to  which  my  brother  Denman  has   already 
xeferred.    That  was  decided  in  1873.    There  the  build- 
ing owner  had  made  a  party  wall  of  greater  thickness 
than  the  bye-law  required,  and,  npon  couTiction  under 
a   bye-law    enforcing    continuous    penalties   in    casee 
*' where    any    offence    shall    continue    after    written 
notloe  "  giren  by  the  board,  it  was  held,  upon  appeal, 
that  the  offence  was  not  a  continuing  one.    Hie  ground 
of  the  decision  was  not  that  the  bye-law  was  one  which 
would  hsTO  been  illegal  if  the  offence  had  been  4  con- 
tinuing offence,  but  that  it  was  not  a  continuing  offence 
hi  point  of  law.    For  that  reason  the  oouYiction  was 
quashed.    It  is  true  Honyman,  J.,  says  that,  *'if  the 
proTieions  of  continuing  penalties  had  followed  imme- 
diately   bye-law    12,    there    might   have    been    some 
diificolty  in  construing  it,"  but  I  do  not  think  that  he 
meana  to  suggest  that,  if  they  had  been  in  the  same 
dauae,  the  matter  would  have  been  in  the  least  degree 
altered,  because  the  whole  judgment  turns  upon  the 
question  whether  the  non-compliance  to  take  the  wall 
down  was  a  continuing  offence.    That  case  has  never 
been  questioned  so  far  as  I  know.     It  rather  seems  to 
luive  been  recognized  in  the  framing  of  the  Act   of 
1875 — an  Act  which  would  appear  to  have  been  passed 
in   order    to    amend    and    alter  the   law  which  the 
Judges  in  this    case  had  to  deal  with.     Nothing  in 
Bumhall  v.  Schmidt  really  affects  the  case  of  Mar^ 
ihall  T.   8mUh.     In  that  case  the  offence  was   one 
treated  as  a  continuing  offence  by  section  156  of  the 
PabUo  Health    Act   Itself,    and  not  merely  under   a 
lye-law,  and  the  Act  had    preiczibed    the    penalties 
which  should  follow.      BurnlMU  v.  Sehmidi  does  not 
apply  at  all,  and  I  only  mention  it  iu  order  to  dispose 
of  it. 

We  now  ocme  to  the  Public  Health  Act  of  1875,  and 
there  are  three  or  four  sections  In  that  Act  which 
require  to  be  oaref  uUy  considered.  The  first  is  section 
158 :  '*  Where  a  notice,  plan,  or  description  of  any  work 
is  required  by  any  bye-law  made  by  an  urban  authority 
to  be  laid  before  tiiat  authority,  the  urban  authority 
shall,  within  one  month  after  the  same  has  been 
'  deUveied  or  sent  to  their  surveyor  or  clerk,  signify  in 
writing  their  approval  or  disapproval  of  the  intended 
woikto  the  person  proposing  to  execute  the  same;  and 
if  the  work  is  commenced  after  such  notice  of  disap- 
pfoviJ,  or  before  the  expiration  of  such  month  without 
aueh  approval,  and  is  in  any  respect  not  in  conformity 
with  any  bye-law  of  the  urban  authority,  the 
urban  authority  mar  cause  so  much  of  the  work 
aa  has  been  executed  to  be  pulleddown  or  re-  ' 
moved.  Where  an  urban  authority  may,  under  this 
section,  pull  down  or  remove  any  work  begun  or 
executed  incontrayention  of  any  bye- law,  or  where  the 
beginning  or  the  execution  of  the  work  is  an  offence  in 
respect  whereof  the  offender  is  liable  in  respect  of  any 
bye-law  to  a  penalty,  the  existence  of  the  work  during 
its  oontlnuauce  in  such  form  and  state  as  to  be  iu  con- 
tnvention  of  the  bye-law  shall  be  deemed  to  be  a 
continuing  offence,  but  a  penalty  shall  not  be  incurred 
hi  respect  thereof  after  the  expiration  of  one  year  from 
the  day  when  the  offence  was  committed  or  the  bye-law 
was  broken.*'  80  that  this  section  really  seems  to  have 
been  pointed  towards  making  that  a  continuing  offence 
by  law  which  the  learned  judgee  held  in  Manhall  v. 
Bmith  not  to  be  a  continuing  offence.  It  reversed  their 
Judgment  as  to  the  existing  state  of  the  law,  so  that  if 
this  section  had  be«n  paned  previous  to  that  decision 
there  would  have  been  no  doubt  there  that  the  penalties 


could  have  been  properly  impoeed.  At  all  events,  since 
1875  the  offence  is  a  continuing  offence,  and  the  oon- 
tinning  penalties  may  now  be  inflicted.  But  there  is  a 
short  paragraph  in  this  section  whioh  rather  refers  to  the 
Statute  of  Limitations^namely,  "  that  a  penalty  shall 
not  be  incurred  after  the  expiration  of  one  year  from 
the  day  when  the  offence  was  committed  or  the  bye-law 
was  broken."  The  limitation  uf  time  within  which  the 
penalty  is  to  be  sued  for  doee  not  seem  to  me  to  affect 
the  procedure  at  all.  It  simply  provides  that,  in  the 
case  of  a  continuing  offence,  no  penalty  shall  be  incurred 
for  a  greater  period  than  twelve  calendar  months,  but 
it  does  not  limit  the  time  for  proceeding  to  that  period 
or  extend  the  six  months  given  by  Jervis'  Act,  It  merely 
provides  a  limitation  to  the  extent  of  the  amount  of  the 
penalty  whioh  may  be  incurred.  Lastly,  we  come  to 
section  182,  which  relates  to  the  making  of  bye-laws,  and 
section  326,  whioh  enacts  that  all  bye-laws  duly  made 
under  any  of  the  Public  Health  Acts  by  this  Act 
repealed,  and  not  inconsistent  with  any  of  the  pro- 
visions of  this  Act,  shall  be  deemed  to  be  bye-laws 
under  this  Act.  I  need  hardly  say  that  the  two  Acts  of 
1848  and  1858  were  then  in  force,  and,  therefore,  this 
paragraph  of  section  326  applies  to  "bye-laws  duly 
made "  under  them.  I  confess  that  I  have  had  con- 
siderable diifieulty  in  making  up  my  mind  as  to  the  true 
meaning  of  those  words,  but  I  have  come  to  the  con- 
clusion— ^not  without  doubt — ^that  they  mean  that,  if  any 
bye-laws  have  been  made  by  the  local  authorities  with 
all  due  formalities  required  by  thoee  two  Acts  and  if 
these  are  not  inconsistent  with  the  provisions  of  the  Public 
Health  Act  of  1875,  they  shall,  in  the  language  of  the 
Act,  *'be  deemed  to  be  bye-laws  under  the  Act."  I 
think,  moreover,  that  the  object  of  the  Legislature  was  to 
make  that  a  continuing  offence  which  was  not  one  before 
the  Act  of  1875  was  passed,  and  to  sanction  such  a 
bye-law  as  carried  out  the  objects  of  the  Act.  For 
that  reason  I  think  that  the  bye-law  is  good  under  this 
particular  Act  But  this  does  not  dispose  of  the  case». 
for  this  bye-Uw  was  only  a  good  bye-law  subject  to  the 
objection  I  have  before  stated  when  I  read  section  115 
of  the  Act  of  1848.  My  brother  ]>enman  has  oom* 
mented  upon  the  case  of  James  ▼.  Wyvill  and  I  concur 
in  his  remarks,  but  I  do  not  think  that  case  is  an 
authority  either  way. 

My  opinion,  therefore,  is  that  the  bye-law  con- 
tained in  the  9th  paragraph  is  not  unreasonable  in 
so  far  as  it  relates  to  a  continuing  offence,  but 
that  it  is  subject  to  the  objection,  which  I  think 
fatsl,  of  making  the  penalty  of  40s.  payable  for 
every  day  the  works  continue  instead  of  making  it 
payable  only  for  every  day  the  work  continues  after 
a  written  notice  of  the  offence.  Subject  to  that  I 
see  nothing  unreasonable  or  illegal  in  this  9th  para- 
graph. 

Supposing,  however,  that  the  latter  part  of  the  bye 
law  relating  to  continuing  penalties  could  be  said  to  be 
beyond  the  jurisdiction  of  the  local  board,  I  do  not 
think  there  would  be  any  difficulty  at  all  in  saying  that 
the  part  was  seyerable  from  the  first  portion  of  the  bye 
law  in  that  paragraph,  and  I  have  authority  for 
so  saying  iu  the  dida  of  the  learned  Judge  in  the 
oase  of  ClaTh  v.  Denton,  1  B.  ft  A.  95,  where  it  is 
said  that  a  byo-law  may  be  good  in  part  and  bad  in 
part. 

The  argument  before  the  justices  against  the  informa- 
tion was,  first  of  all,  that  the  bye- law  under  which  the 
penalty  was  inflicted  was  a  bad  bye- law,  and  that  as  a 
whole  the  bye- law  was  not  severable,  so  that,  even  if  the 
bye-law  was  a  good  byr-law  so  as  to  justify  the  oonviotion 
of  tho  appellant  at  all,  he  could  not  be  convicted  because 
the  limitation  section  (section  11  of  Jervis*  Act)  says : — 
**  In  all  cases  where  no  time  has  already  or  shall  hereafter 
be  specially  limited  for  hearing  any  such  complaint  or 
laying  auy  ^^^h  information  iu  the  Act   or  Acts  of 
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Parliament  relating  to  eaeh  particular  oaae,  vaoh  com- 
plaint shall  be  made  and  sach  information  shaH  be  laid 
within  ^8iz  calendar  months  from  the  time  when  the 
matter  of  snoh  complaint  or  information  reapeotlTely 
arose."  I  baye  already  stated  that  I  think  that  that 
part  of  the  bye-law  which  inflicted  i^e  penalty  of  £5 
inflicted  a  penalty  which  there  might  bare  been  jnrisdie- 
tion  to  ioflict,  but,  looking  at  the  date  given  in  this 
information  and  the  absence  of  any  cTldence  or  any 
finding  that  any  portion  of  the  work  was  done  in  six 
calendar  months  begun  before  December,  when  the 
information  was  preferred,  I  come  to  the  conclu- 
sion that  the  Statute  must  prevail  although  the  bye-law 
is  good. 

Now  when  I  come  to  deal  with  so  much  of  the  con- 
Tiction  as  deals  with  continuing  penalties,  I  am  of 
opinion  that,  if  the  bye-law  had  been  in  other  respects 
good,  it  would  have  been  re-enacted  by  section  326  of 
the  Public  Health  Act,  1875  ;  yet  I  think  it  was  a  bud 
bye-law  by  reason  that  it  makes  the  continuing  penalty 
run  from  the  time  of  the  execution  of  the  work  which  is 
illegal,  instead  of  making  it  run  only  from  the  time  of 
the  gif  ing  of  notice  of  such  offence  as  was  authorized  by 
the  Legislature.  But  it  appears  to  me  that  there  are 
other  objections  which  may  be  raised.  In  the  first 
place,  I  look  in  vain  upon  this  conviction  for  any 
adjudication  by  the  magifftrste.  It  is  true  that  in  their 
statement  they  do  say  '*  We  convict  him  of  the  offence  '* 
in  the  singular,  but,  if  the  information  was  warranted  by 
the  facts,  there  were  no  less  than  sixty-one  offences 
committed  ;  it  is  clear  that  the  magistrates  meant  to  con- 
Tict  the  appellant  of  the  offence  of  beginning  the  work 
in  contravention  of  the  bye-law,  and  for  that  he  was 
fined  £5.  As  to  the  continuation  of  the  offence,  I  do 
not  think  that  penalties  may  be  incurred  from  day  to 
day  during  the  year.  I  think  that  the  continuing 
offence  is  an  offence  which  may  be  punishable :  a  man 
may  be  convicted  day  by  day  as  often  as  he  commits 
the  continuing  offence,  and  each  day,  if  a  summons 
were  taken  out,  he  might  be  prosecuted,  and  each  offence 
might  be  the  subject  of  a  conviction.  Therefore  I 
think  that  this  conviction  cannot  be  read  as  a  conviction 
as  to  continuing  penalties,  because,  if  it  were  to  be  so 
read,  it  would  be  bad.  There  is  authority  for  saying 
that,  in  cases  of  continuing  offences,  the  statute  does 
not  begin  to  run.  In  the  case  of  the  Metropolitan  Board 
of  Work$  V.  Anthony,  33  W.  R.  163,  54  L.  J.  M.  C.  39. 
there  was  a  continuing  offence  under  another  Act  where 
a  temporary  structure  had  been  erected  within  the 
metropolitan  district  without  the  license  of  the  llfetro- 
politan  Board  of  Work?,  but  no  complaint  of  such 
erection  was  made  until  after  the  expiration  of  six 
months  from  its  comvletion.  It  was  held  that 
the  offence  was  a  continuous  one  as  long  as 
the  structure  remained  in  existence,  and  that 
proceedings  tot  the  recovery  of  penalties  might  be  taken 
within  six  months  of  the  time  within  which  it  continued 
to  exist.  There  the  proceedings  were  said  to  be  in 
time.  I  am,  therefore,  of  opinion  in  this  case,  that  the 
continuing  penalties  cannot  be  enforced  for  the  two 
reasons  which  I  have  given.  First,  they  are  not  male 
the  subject  of  adjudication  at  all,  because  the  ad  judica- 
tion is  only  for  one  offence-— >th at  Is  the  offence  which  in 
the  information  is  stated  to  Lave  baen  committed  on  the 
21st  of  March,  more  than  six  months  before  the  informa- 
tion was  laid.  But  independently  altogether  of  that, 
which  is  perhaps  a  mere  technical  objection,  I  think  the 
substantial  objection  must  prevail — namely,  that  the 
bye-law  is  a  bad  bye-law  in  requiring  these  continuing 
penalties  to  be  paid,  not  from  the  date  of  the  notice,  bat 
iiom  the  time  when  the  building  was  first  of  all  im- 
properly commenced.  For  these  reasons  J  think  that 
the  building  without  plans  being  approved,  which  was 
the  offence  charged,  having  been  committed  more  than  six 
months  before  the  information  was  la*d,  the  Statute  of 


Liimications  prevails  against  that.    I  tbiak,  I 
that  this  appeal  most  be  allowed. 

Conviction  quaahed* 

Solicitors  for  the  appellant,*  ir»a«ifnfea,  fftR,^ 
for  Diooofi,  Gateshead. 

Solicitors  for  the  respondents,  Bdl,  Brodnckfi 
for  Swinhurne^  Gateshead. 


Prob.  Div.  &  Adm.  Biv. ) 
Admiralty.  ( 

"The  UTOAtJifTBD."  (tf.) 

Towagt — Term  in  contract   noi  to  he  antu 
negligences^  Condition  prteedent  that  vesad  i 

A  eteam-tug  engaged  to  tow  a  veeael  under « 
contract  ran  ehort  of  coal  during  the  towage  ( 
the  veseel  she  was  touring  under  eail  whM  sAt  j| 
into  port  to  obtain  a  fresh  supply,     Thet 
rtturned  again,  took  the  ffe$sel  in  tow,  and  i 
the  port  where  ft  had  been  agreed  that  the  teu 
end  and  the  vesnl  be  docked.  N'o  damage  was  » 
reeuon  of  the  steam-'tug  having  run  short  of  c 
i/  the  tug  had  originally  carried  a  ittpplfi 
Sftfficient  to  completely  perform    the  townge  i  ^ 
brtak  the  vessel  would  not  have  been  docked^ 
than  the  actually  was.     The  owners  of  the  i 
brouyht  an  action  of  towage  against  thevessdi 
agreetl  amount  of  towage,  and  the  owners  of  i' 
claimed,  by  way  of  counter-claim,  damaget  j 
performance  of  the  towage  contract, 

Heldy  thfit  the  towage  contract  had  henf 
tluxt  the  defendants  could  not,  in  the  dr 
upon  the  fact  that  the  plaintiffs  had  faileitsS 
$team-tutf  properly  supplied  with  coal  at  the  t 
ment  of  the  towage,  and  th*tt  the  plaintift  i 
to  a  decre*.  pronouncing  for  their  claim  andi' 
counter'Claim, 

This  WAS  an  action  of  towage,  instituted  «| 
the  owners  of  the  Btetkm-tag  Knight  Comn 
the  vessel   Undaunted,  to  recover  £100  foil 
vices  rendered  from  the  26th  to  the  30th  of  J, 
and   £10  for  the  use  of   the  hawser   of  Tii| 
Commander,    No  statement  of  claim  wa«  id 
the  defendants,  the  owners  of  The  Undcuukki 
in  their  defence  that  an  agreement  had  beeafl 
by  the  plaintiffs  and  the  defendants,  whereby? 
Commander  agreed  to  tow  The  Undauntedi 
to  Cardiff  Docks,  and  dock  her  on  or  before  T« 
29th  of  April,  for  the  sum  of  £110,  indadiog  f 
hawser;  that  the  towage  eommenced  stnoeB«i| 
of  April,  and  continued  until  shortly  affisr  i 
28th,  when,  about  fire  miles  north-ssst  of 
Light,  The  KnigM  Command'^  reported  tb4^ 
short  of  coal,  and  then  cast  off  from  The  Usi» 
steamed  away  to  Sflransea,  The   VniassUiX 
ander  canvas  ;  that  at  abdut  8  p.m.  oa  Us  9 
Knight  Commander  retimed  and  tsok  fit  »^ 
iu    tow.    ani    towed  her  to  Pduarth  BitdiJ 
there  about  8  a.m.  on  the  30th,  and  tbtt 
daunted  could  not  be  docked   uitil  nooe  os  i 
of  M^y,  and  was  obliged  to  take  steam 
Penarth  R)ads  to  Cdirdiff.     The  dafsadsn^ 
allegations,  raised  the  defenoe  that  tbe 
uot   performed    the     towage   agrvMd   for  i 
agreed  time,  and,  by  way  of  couatw-dsi*,  ' 

(a,)  Ueontod  by  C,  F.  Jsjiusrr,  E.q.,  Birrister^ 
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High  Court. 


"Th»  UNDArNTRD." "ThB  OaKFIILD/' 


HXOH  COUBT. 


£76  8a.  6d.  in  lespeot  of  damajse  alleged  to  have  been 
mtalned  by  them  in  oansequenoe  of  the  plain  tiff  e  breach 
of  oontraet,  and,  farther,  paid  £60  into  ootnrf.  The 
pbintifle  replied  both  as  to  the  daim  and  coonter-elaim 
{uder  aiia)  as  follows  : — 

1.  The  agreement  of  towage  was  not  in  the  terms,  or 
to  the  effeot  alleged  by  the  defendants.    There  was  ,no 
agreement  to  tow  and  dock  The  Undaunted  on  or  before 
aay  fixed  date. 

3.  At  or  about  3.80.  p.m.  on  the  88tb  of  April,  when 
the  Teasel  was  oft  TreTose  Head  the  master  of  The 
Knight  Commander,  as  a  matter  of  precaution,  east  off 
ibt  ft  time  and  proceeded  to  Swansea  for  additional  coal, 
fflid  then  letnmed  and  took  The  Undaunted  in  tow 
agsin.  In  so  doing  he  did  not  in  any  way  act  in  breach 
of  the  agreement  of  towage,  and,  in  fact,  he  so  acted 
with  the  full  assent  of  the  master  of  The  Undaunted. 

3.  The  Undaunted  could  not,  in  fact,  have  been 
tiken  into  dock  even  if  she  had  arrived  as  soon  as  she 
eoold  have  done  if  she  had  been  continuously  towed  by 
Ths  Knight  Commander. 

4.  The  plaintifPa  have  duly  performed  the  towage 
sgreed  for,  and  have  not  been  guilty  of  any  breach  of 
contract. 

5.  Alternatively  the  plaintifb  say  that,  even  if  any  of 
llie  matters  alleged  in  the  counter-olaim  would  other- 
nrise  have  constituted  any  breach  of  the  contract  of 

towage,  the  plaintifts,  under  the  terms  of  their  contract, 
vhereby  they  were  not  to  be  responsible  for  any  acts 
or  defaults  of  the  master  or  crew  of  the  steam-tug  or  for 
asy  damage  or  loss  that  may  arise  to  ship  or  cargo,  nor 
iar  any  damage  caused  by  any  defect  in,  or  accident 
happening  to,  the  machinery  of  the  steam-tug  or  to  the 
towing  gear,  or  by  any  peril  of  seas,  rivers,  or  navigation, 
are  not  liable  to  the  defendants  therefor. 

Ifareh  16,  37. — The  action  was  now  heard  before 
Butt,  J.,  assisted  by  two  of  the  Elder  Brethren  of  the 
Msity  House. 

i*.  W.  Baikee,  for  the  plaintiils. 

Bamee,  lor  ttie  defendants. 

The  result  of  the  evidence,  so  far  as  is  mnUilal  to 
tUs  report,  appears  from  the  jodgment. 

Butt,  J.— TAe  Knight  Commander  was  not  at  Havre 
at  the  time  the  contract  of  towage  in  this  case  was 
«stered  into,  but,  in  pursuance  of  that  oontraet,  she 
preceded  to  Havre,  and  took  The  Undaunted  in  tow 
on  th<)  26th  of  April,  1884.  She  started  with  the  ship 
in  tow  on  the  way  to  Oardiff,  but  when  oil  Trevose 
Head,  some  seventy  miles  from  Cardiif,  it  was  found 
that  there  were  only  fifteen  tons  of  coal  remaining  on 
hoard  the  tug.  The  tug- master  did  that  which  was 
probably  prudent  and  right  under  the  circumstances. 
He  appears — with  the  approval,  so  far  as  I  can  gather, 
of  the  master  of  The  Undaunted-^io  have  cast  The  Un^ 
daunted  off,  and  proceeded  to  Swansea  to  procure  a  fresh 
supply  of  coal.  The  Undaunted,  in  the  meantime,  was 
put  under  canvas,  but  probably  did  not  materially 
alter  her  position  before  the  next  day,  when  the  tug 
came  back  and  again  took  her  in  tow,  and  the  two 
vessels  arrived  safely  at  Cardiff,  although  they  did  not 
arrive  there  in  time  for  The  Undaunted  to  dock  on  the 
evening  tide  of  the  89th  of  ApriL 

I  am  of  opinion  that  when  2'he  Knight  Commander  left 
Havre  she  was  not  adequately  supplied  with  coal.  It  is 
important  that  owners  of  steam-tugs  should  not  be  released 
iiom  the  obligation  to  send  them  to  fulfil  the  service  they 
have  undertaken  adequately  and  properly  equipped. 
The  breach  by  tug  owners  of  this  obligation  may  ^ive 
rise  to  most  serious  consequences  to  vessels  intrusted  to 
their  care.  I  have  no  doubt  that  the  weather  during  the 
towage  became  worse  than  at    its   commencement  the 


master  of  The  Knight  Commander  anticipated  it 
would  be,  though  I  am  not  prepared  to  say  that  it  was 
worse  than  be  should  have  expected.  When-  TAe 
Undaunted  was  oast  oil  I  think  the  tug  and  tow  were 
making  very  little,  if  any,  way.  It  has  been  argued  that,, 
assuming  the  coal  on  The  Knight  Commander  when  she 
started  from  Havre  was  insufftdent,  the  plaintiffs  are  not 
responsible,  because,  by  the  printed  terms,  which  are 
said  to  form  part  of  the  contract  of  towage,  the  plaintiffs 
are  freed  from  responsibility  for  the  negligence  of  the 
master.  But  there  being  an  implied  obligation  on  the 
tug  owners  to  supply  an  efficient  tug — ^that  is  to  say,  one 
properly  equipped  and  properly  supplied  with  coal — and 
as  I  have  found  that  the  tug  was  deficient  in  the  latter 
respect,  the  plaintiffs  would  be  liable,  notwithstanding^ 
the  exception  contained  on  the  card.  Therefore,  if  It 
had  been  proved  that  any  damage  had  resulted  to  the 
defendants  from  the  tug  leaving  The  Undaunted,  I 
should  hold  the  plaintiffs  liable  for  suoh  damage.  But'  I 
am  of  opinion  that  no  damage  has  been  proved.  The 
damage  relied  on  in  the  counter-claim  is  the  loss  arising- 
from  the  delay  in  docking  The  Undaunted,  through  her 
not  arriving  in  time  to  dock  on  the  evening  tide  of  the 
39th  of  April.  But,  in  the  first  place,  the  contract  was 
that  the  tug  would  tow  The  Undaunted  to  OardifT 
beginning  the  towage  on  the  27th  of  ApriL  Had  the 
towage  begun  on  the  S7th,  The  Undawded  would  not,, 
going  at  an  ordinary  towing  speed,  have  arrived  at 
Cardiff  by  the  evening  of  the  29th,  and,  even  if  there  had 
been  100  tons  of  eoal  on  the  tug  wh«n  off  Trevose  Head 
instead  of  15,  the  vessels  would  not  have  arrived  by  the 
evening  of  the  29th.  It  is  admitted  that,  if  Th& 
Undaunted  had  not  arrived  in  time  for  the  evening  tide 
of  that  day,  she  could  not  have  been  docked  earlier  than 
she  was.  The  result  is  that,  although  I  am  of  opinion 
that  the  tpg  owners  did  not  eopply  a  tug  efficiently  sup-^ 
plied  with  coal,  I  find  that  no  damage  has  reealted  to 
the  defendants  from  the  tug  having  so  been  inefflcientiy 
supplied ;  that  the  towage  oontrmt  was  fulfilled  ;  and  that 
the  plaintiffs  are,  therefore,  entitied  to  the  amount 
claimed.  I  accordingly  pionoance  in  favour  of  the 
plaintiils,  both  on  the  claim  and  counter-claim,  with 
costs. 

Solicitors  for  the  plaintiffs,  Crowther  A  MiUer,  Liver* 
pool. 

Solicitors  for  the  defendant*,  IngUdew,  Ince,  A  Colt. 


Prob.  Div.  ft  Adm.  Div.  > 
Admiralty.  | 


Feb.  24. 


"The  Oakfield."  (a.) 


Damagt'^CoiU^CompuUory  pHotage^^Ptovince  of 
pilot. 

Where  the  de/endanti  in  an  neti<fn  of  damage  admit 
that  their  veeetl  i%  to  blame,  bvt  raiee  the  defence  that 
the  eollieion  wae  the  fault  of  a  pilot  in  charge  of  their 
veeeel  by  eompuhion  of  law,  and  euoeeed  on  that  defenr% 
the  court  will  follow  the  practice  whieh  prevailed  in  the 
Court  of  Admiralty  before  the  Judicature  Act  and 
diemiei  the  action  toUh  costs. 

The  Juno,  1  P.  D.  ISB,  followed. 

Whire  a  pilot  is  acting  in  charge  of  a  veeed  by  com^ 
puhion  of  law  it  is  hie  province  to  decide  whethtr  thf. 
urenth^r  i§  not  too  foggy  and  hazy  for  the  vessel  t » 
proceed  ;  dyj^  in  casts  u>htre  thtre  is  no  plain  and  char 


(a.)  K^po^tckA  D7  ^*^'  JawaxTi  ^m  Barriatez-at*Law. 
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High  Goubt. 


"  Thb  Oaktibld." 


High 


^rospetit  of  danger  aruingfrom  proceeding,  Ute  no  part 
of  the  duty  of  t?ie  maeler  to  interfere. 

ThiB  waa  an  aotlon  of  damage  instttated  on  behaU  of 
the  owners  of  the  ship  Ducheee  of  Albany  and  her  cargo 
against  the  steamship  Oakfteld  to  reooTer  for  the  damages 
-sustained  hj  Tke  Duc?^  of  Albany  on  the  27th  of 
•Januarj  last,  when  The  Oakfield  came  into  collision 
with  her  as  she  was  lying  at  anchor  in  the  river 
Mersej,  nearly  abreast  of  the  HosUsson  Dock  and  a  little 
<to  the  westward  of  mid-river. 

The  owners  of  T?ie  Oakfield  appeared  as  defendants, 
'and  alleged  as  their  only  defence  that  there  was  no 
negligence  or  improper  oondnot  or  want  of  skill  or  sea- 
manship on  the  part  of  the  master,  officers,  or  crew  of 
The  Oakfield,  but  that  The  Oakfield  at  the  time  and 
place  of  the  collision  was,  by  compulsion  of  law,  in 
charge  of  a  duly-licensed  pilot,  and  the  collision  was 
-caused  solely  by  the  act  or  default  of  the  said  pilot. 
They  also  alleged  that,  at  the  time  of  the  collision,  the 
weather  was  thick  and  very  hazy. 

The  action  was  now  heaid  before  the  President,  assisted 
by  two  of  the  Elder  Brethren  of  the  Trinity  House. 

The  result  of  the  eyidenoe  appears  from  the  Judgment. 

HaU,  Q.G.,  and  Carver,  for  the  plaintiffs.— It  was  the 
<ault  of  the  master  that  the  Teasel  was  proceeding  up 
the  Mersey  In  the  thick  and  hazy  weather  which  pre- 
vailed at  the  time  of  the  collision.  It  must  be  admitted 
that,  in  certain  casee,  it  would  be  contributory  negli- 
gence on  the  part  of  a  master,  whose  vessel  was  in  charge 
•of  a  pilot,  not  to  interfere  to  prevent  the  orders  of  the 
pilot  being  carried  out,  and  we  submit  that  the  present 
is  such  a  case :  The  Boruesia,  4  W.  R.  503,  Swa.  94 ; 
The  Oirolamo,  3  Hagg.  169  ;  The  City  of  Cambridge, 
22  W.  R.  391,  L.  B.  4  A.  &  E.  161,  L.  B.  5  P.  0.  460. 

Sir  W.  FhUlim/ore  and  Pickford,  for  the  defendants. 
— The  Oakfield  was  under  the  sole  control  of  her  pilot 
so  far  as  the  navigation  was  concerned,  and  for  a 
collision  caused  by  her  being  under  way  at  an  improper 
time,  as  well  as  for  all  orders  given  by  him  in  this  case, 
he  only. is  responsible :  The  Peerless,  Lush*  30,  8  W.  R. 
Adm.  Dig.  21  ;  The  Lochlibo,  3  W.  Rob.  310, 
7  Moo.  P.  0.  0.  427.  It  would  be  most  serious  in  a  case 
like  the  present  to  allow  a  divided  responsibility,  and  it 
is  only  in  the  most  extreme  cases  that  a  master  would 
be  justified  in  interfering  with  a  pilot  acting  within 
his  province. 

lliey  also  cited,  as  to  the  onus  of  proof,  Clyde  Navi^ 
gation  Co.  v.  Barclay,  1  App.  Gas.  7U0,  25  VV.  R.  Dig. 
268. 

Hamnbn,  p. — ^That  this  collision  occurred  from  the  de- 
fault of  someone  ou  board  The  Oakfield  is  unquestionable. 
Was  it  the  fault  of  the  pilot,  or  of  the  master  and  crew 
of  The  Oakfield  f  The  first  question  is.  Whether  any- 
thing in  the  state  of  the  weather  made  It  an  act  of 
negligence  for  TJie  Oakfield  to  be  under  way  ?  I  told 
the  counsel  for  the  defendants  that  I  was  under  the 
impression  that  in  foggy  weather  it  might  be  wrong  on 
the  part  of  the  captain  to  allow  his  vessel  to  proceed. 
I  am  still  disposed  to  think  that  there  might  be  such  a 
fog  as  to  make  it  a  fault  on  his  part  to  allow  his  vessel 
to  be  moved.  If  there  was  a  clear  and  plain  prospect 
of  danger  the  master  could  not  throw  the  whole  blame 
on  the  pilot  if  he  ordered  the  vessel  to  get  under  way. 
But,  on  this  occasion,  though  the  weather  was  foggy 
and  hazy,  it  is  admitted  that  vessels  could  be  seen  for  a 
considerable  distance,  at  least  for  300  yards.  If  they 
could  be  seen  at  such  a  distance,  it  would  be  for  the  pilot 
to  decide  if  The  Oakfield  should  weigh  anchor,  and  the 
master  would  leave  it  to  his  responsibility.  Therefore, 
the  weather  was  not  such  as  to  make  it  a  breach  of  duty 
on  the  part  of  the  captain  to  allow  his  vessel  to  proceed. 
But  I  am  advited  that,  having  regard  to  the  flood  tide 


IDOti 


and  state  of  the  weatiier,  it  was  very  impradeot 
The  Oakfield  under  way.    The  questioa 
it  was  imprudent  to  have  The  Oakfield  andtr 
entirely  a  matter  for  the  pilot  to  decide. 

The  next  question  is  whether  there  was  toy  A 
the  look  out  on  board  The  Oakfidd.    On  tUi 
it  Is  suificient  to  say  the  evidence  satiafles  nu  1 
Duchess  of  Albany  was  reported. 

Next,  we  are  of  opinion  thst  it  wu  wrong 
Oikfield  to  attempt  to  pass  across  the  boi 
Duchess  of  Albany,  and  the  only  remainiog  qi 
whether  the  pilot  or  the  master  is  wholl/  or 
blame.  It  seem;s  clear  that  there  was  some  doi 
minds  of  both  as  to  whether  The  Duchest  of 
under  way  or  not.  But  the  pilot  says  he  gam 
to  port,  and  he  goes  so  far  as  to  say  that  heti 
helmsman  had  begun  to  make  the  alteration.  Gal 
however,  his  evidence  has  been  contradicted,  ii 
he  did  not  give  thia  order.  T7p  to  the  time  of 
to  atarboard,  the  pilot  had  been  giving  the  orf 
admita  that  thia  particular  one  proceeded  fron 
but  he  Bay  a  he  waa  merely  oanying  oat  ths 
order.  I  cannot  accept  hia  explanation, 
that,  when  The  Duchess  of  Albany  was  flnt 
waa  a  doubt  aa  to  whether  ahe  waa  or  was 
and  the  captain  very  likely  did  atrongly 
opinion  that  it  would  be  aafe  and  propar  fioi 
and  go  acroaa  her  bowa.  It  ia  plain  thit 
adopted  hia  view,  carried  it  out,  and  thus ' 
the  colliaion. 

Tbua  the  qneation  remaina  whether  the  pait 
the  captain  waa  auch  an  interference  witli  tht 
take  away  hia  reaponaibiUty.    It 
Dr.   Luahington,  in    The    LoehUbo  that 
made  to  the  pilot  doea  not  take  away  the 
from  bim«    It  zests  with  the  pilot  to  form 
regard  to  the  eaptain^s  suggestion,  and  it 
the  captain  gives  an  order  contrary  to  ' 
that  he  takes  the  responsibility  for  the 
himself,  and  removes  it  from  the  pilot.   That 
between  the  captain  and  pilot  was  ni 
two  men  is  dear,  for  otherwise  the  pilot 
it  to  the  captain  to  give  the  order.    Thsfsl 
responsibility  in  this  case  rests  with  the 
defendants  are  accordingly  entitled  to 
dismlaeed  on  the  ground  of  compnltory 
the  only  defence  raised  was  the  defence 
sion  was  solely  caused  by  the  pilot,  and 
have  aucceeded  on  that  defence,  the  a 
dismissed,  with  costs. 

Solicitors  for  the  plaintifEs,  Simpson  A  J 

Solicitors  for  the  defendants,  Bateson,  Bri^i 
Liverpool. 
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rni  OP  Aptial. 


POOLBT  V.  WhXTHAX. 


Court  of  Appbal. 


Covet  tt  fl99^aU 


^CbBo.BiT. 


Joljr  12, 13. 


PoOLBT  V.   WhBTHAM,   (tf.) 

>  and  client — Client  indeUed  to  iolicUor — Pay- 
fodpantd   in    eoniideroiion  of  dient   giving 
-TeriM  of  mortgage — Poiver  of  sale. 

If,  to  whom  hie  dient  toae  indebted,  agreed  to 
Mdiate  payment  in  eonetderatUm  of  the  client 
I  an  equitable  charge  on  hie  intereet  in'a  rail- 
la  power  of  eale  without  notice  in  tTie  event  of 
id  of  the  debt  on  a  given  day.  The  railway 
J  heavily  incumbered,  and  the  dienfe  interest 
Pmi  iueh  ae  woe  difficult  to  recdize.  The  debt 
tpaii  on  the  dayfuoed  and  the  eoHeitor,  after 
"t  dient  notice  that  he  ehould  realize  hie  $ecurity, 
^  a  hmking  company  at  a  good  price,  the  bank 
Ml  in  acquiring  the  property  owing  to  cer^ 
Uon  in  which  they  were  involved  with  the 
At  the  date  of  the  idle  the  intereet  q»  the 
I  fMre  than  three  monthe  in  arrear,  and  the 
no  atiempt  to  prevent  the  eolidtor  from 
\S9  ofierwarda  became  bankrupt  and  his  trustee 
J  brought  an  action  to  set  aside  the  eale  on 
i  that  the  immediate  power  of  eale  in  the  mart* 
WMUfual  and  had  not  been  eaplained  to  the 
>  that  the  eale  had  been  made  at  an  under- 
with  the  vfrongfut  object  of  supporting  the 
\d  the  mortgagor. 
^IM,  the  traneaction  not  being  a  loan  on  mort- 
I  ihe  sdieitor  to  hie  dient,  but  an  ^ arrangement 
I  of  whidi  Tie  wdl  understood,  for  giving 
I  to  fay  his  debt,  the  rule  that  a  solicitor  who 
IT  on  mortgage  to  hie  dient  must  either  do  so 
td  terms  or  muet  be  €tble  to  show  Uuxt  Tie 
^tks  terms  to  his  client  and  adequately  protected 
'twas  not  applicable  to  the  present  case,  and 
p  regard  aleo  to  the  nature  of  the  security, 
of  the  imm/sdiate  power  of  sale  was 
^l  and  that  the  sale  itsdfwas  a  benefloial  one, 
Im<  improper  on  the  ground  of  the  purchasers 
'  d,  adverady  to  the  mortgagor,  in  acquiring 
^,  as  the  eoU  object  of  the  mortgagee  in 
|M«  vde  was  to  obtain  payment  of  his  debt, 

of  FearBOS,   J«    {reported    ante,   p,    471), 

9**1  by  the  plaiatifl  from  a  decision  of  Pearaon,  J., 
JW  anU,  p.  471,  where  a  f nil  statement  of  the  facta 

M  found. 

][*«»•  O.C,  and  Sidney  Woolf,  for  the  appellant, 
l^^d  that  the  power  of  sale,  being  an  unnaual  one, 
|>  to  ha?e  been  explained  to  the  client  by  hia 
w:  Coekhurn  r.  Edwards,  30  W.  R.  446,  18  Ch. 
^ ;  and  the  aale  to  the  bank  was  improper,  aa  the 
yns  to  cripple  the  mortgagor  in  hia  litigation  with 
5*:  Sobertion  t.  If^trris,  1  Giff.  421,  6  W.  R. 

•^*»  Q'0»,  and  Grosvenor  Woods,  for  the  Ex- 

**<^y»  0.0.,  and  Dauney,  for  Kaye  ;  and 

^MEady,  for  a  former  trnatea  in  bankruptcy  of 
"^i^crenotcallpdnn. 


pftiTo: 


jj^».  L.J.— Thia  appeal  ia  from  a  deciaion  of  the 
lft»  '"^^  J-t  djamiaaing  the  action.  It  la  brought 
|^«etmteein  baukruptcy  of  the  late  A.  G.  Pooley 
^^OQtcnda  that  the  deciaion  ought  to  ha?e  been  in 

'^•)  Reported  by  H.  F.  Aiironoz,  Eaq.,  Barriater-at- 
Law. 


hia  faTonr.  The  object  of  the  action  was  to  aet  adde  a 
aale  by  the  defendant  Kaye  to  the  Royal  Exchange 
Bank,  made  under  a  power  conferred  by  an  equitable 
aeourity  whidi  he  had  taken  from  hia  client  Pooley,  who, 
at  the  time  when  the  aecnrity  waa  given,  waa  indebted 
to  him  in  a  aum  of  £450,  beeidea  a  aum  due  for  intareat 
thereon,  for  which  he  held  a  promiaaory  note  from 
Pooley  for  £466  17a.  lOd.  The  aecurity,  which  waa  the 
only  one  Pooley  had  to  gire,  waa  hia  intereat  in  a  rail- 
way in  Jeraey. 

Now,  when  the  promiaaory-note  fell  due,  Kaye  might 
have  taken  inatant  action  againat  Pooley  to  recoTcr  the 
amount  both  in  this  country  and  in  Jeraey,  and  I  pre- 
aume  that  he  might  haTe  obtained  execution  there  in 
aome  form  or  other  againat  Pooley*a  intereat  in  the  rail- 
way. Thia  ia  not,  therefore,  a  oaae  of  a  aolidtor  making 
a  loan  of  money  to  bis  client  on  aecurity,  but  of  hia 
getting  from  hia  client  aecurity  for  a  debt  already  due  to 
him.  I  quite  adhere  to  the  rule  laid  down  in  tho  caae 
of  Cockbum  ▼.  Edwards^  that  if  a  aolicitor  lenda  money 
to  hia  client  he  mnat  either  take  the  aecurity  from  him 
on  the  ordinary  terma  or  he  muat  point  out  and  ex- 
plain to  hia  client  in  what  reapect  the  terma  are  different 
from  thoae  which  are  ordinary  in  the  caae  of  loana,  and, 
in  the  CTcnt  of  the  tranaaction  being  afterwarda  im. 
peached  by  the  client,  the  burden  ia  on  the  aolicitor  to 
ahow  that  the  advice  which  he  gave  to  hia  client  was 
auch  aa  would  have  been  given  him  if  he  had  employed 
an  independent  aolicitor  in  the  matter.  But  the  preaent 
caae  ia  quite  different  from  a  loan  from  the  aolicitor  to 
hia  client ;  it  ia  that  of  a  client  making  terma  with  hia 
aolicitor  in  reapect  of  hia  indebtedneaa  to  him,  and  the 
queation  would  be  very  different  if  we  had  to  deal  with 
a  contention  on  the  part  of  Pooley  that  he  had  not 
underatood  the  terma  of  the  aecurity.  The  promiaaory 
note  waa  ontatanding,  and  the  debt,  with  intereat  thereon 
up  to  the  11th  of  July,  waa  owing,  and  the  aolicitor  bad. 
power  to  aell  and  realize  hia  aecurity.  And  there  ia 
another  point  of  difference  between  thia  caae  and  that 
of  Cockbum  V.  Edwards.  There  the  mortgage  waa  of 
property  which  uanally  forma  the  aubject  of  a  mortgage. 
But  the  aecnrity  in  the  preaent  caae  waa  a  very  peculiar 
one,  and,  to  an  ordinary  purchaaer,  of  acarcely  any  value, 
and  it  waa,  therefore,  not  improper  that  Kaye  ahould  be 
empowered  to  aell  it  immediately  on  default  of  payment 
of  the  debt.  It  ia  true  that  in  an  ordinary  mortgage 
the  power  of  aale  ia  not  uanally  exeroiaeable  unleaa  the 
payment  of  principal  haa  been  In  arrear  for  aix  montha, 
or  the  payment  of  intereat  for  three  montha.  In  thia 
caae  there  waa,  in  fact,  more  than  three  montha'  intereat 
in  arrear  at  the  time  the  aale  waa  made,  but  I  do  not 
rely  on  that  except  to  point  out  that,  in  the  caae  of 
Cockbum  v.  Edwards,  the  court  did  inquire  whether 
there  waa,  in  fact,  any  intereat  in  arrear,  and  concluded 
adTcraely  to  the  aolicitor  on  the  ground  that  the  intereat 
had  really  been  paid  him  out  of  rente  which  he  had 
received  and  retained,  ao  that,  under  a  mortgage  deed 
in  the  ordinary  form,  hia  power  of  aale  would  not  have 
ariaen. 

Then  it  ia  aaid  that  the  aale  to  the  Royal  Exchange 
Bank  waa  an  improper  one.  Now  there  ia  the  authority 
of  Stuart,  V.O.,  in  Jlobertson  v.  Norris,  for 
the  atatemeut  that  the  court  will  coneider  a  aale  under  a 
power  in  a  mortgage  to  be  improper  if  it  ia  made,  not 
with  the  object  of  getting  payment  of  the  mortgage  debt, 
but  for  aome  indirect  purpose,  auch  aa  to  injure  the 
mortgagor,  and  it  ia  aaid  that,  in  the  preaent  caae,  the 
power  waa  exerciaed,  not  for  the  purpoae  of  obtaining  the 
money  due,  but  in  order  to  gire  an  ad?antageto  thebank 
againat  Pooley.  It  ia  true  that  the  object  of  the  bank 
in  purohaaing  the  property  waa  to  obtain  an  advantage 
againat  Pooley,  or  it  ia  improbable  they  would  have  paid 
the  aum  they  did  for  the  property,  which  waa  heavily 
incumbered  with  debenturea  and  aeema  to  have  been 
practically  worthlesa.    And  thia  ia  the  reaaon  why  Kiye 
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Oou&T  or  i 


applied  to  the  bank  ae  probable  pnnhaMn  on  the  gioond 
that  thej  would  indireotlj  benefit  bj  the  pntchaee,  end 
wonld  tiierefore  glyo  a  larger  prioe  than  anyone  elee 
wonld  be  likely  to  do.  There  ie  nothing  whatoTer,  there- 
fore^  to  thow  that  the  eele  was  at  an  ondeiTalaei  or 
t  hat  the  mortgagee  did  anything  in  the  matter  which 
wae  not  perfectly  legitimate  lor  him  to  do.  The 
deoieion  of  Peareon,  J.,  was,  in  my  opinion,  oorrect»  and 
the  appeal  failf.  and  muet  be  dlamiaaed,  with  ooets, 

LiNDLBT,  L.J.-— I  am  of  the  aame  opinion*  First,  as 
to  the  right  of  the  appellant  to  Impeaoh  thie  aeonrity,  it 
li  neeeaaary  to  look  at  the  poaition  of  the  partlea  and  the 
nataTe  of  the  aeonrity.  It  la  not  an  oidlnary  mortgage 
ftectirity,  and  it  would  be  mialeadlng  to  apply  to  it  the 
forma  of  an  ordinary  mortgage  deed.  And  Pooley  waa  a 
man  experienced  in  bnaineat,  and  e? Idently  naderatood 
the  nature  of  the  document,  which  il  ezpreaaed  in  plain 
terms.  It  ia  alleged  that  Kaye  did  not  explain  it  to  him, 
which,  aa  hla  aolidtor,  he  ought  to  have  done,  but  the 
whole  transaction  was,  in  fact,  an  unusual  one.  Thia 
was  the  fiew  taken  by  Pearson,  J.,  and  it  forma  a  com* 
plete  answer  to  the  case  of  Codthum  ▼•  EdwardSt 
which  waa  relied  on* 

Then  it  ia  said  that  the  aale  waa  an  improper  one. 
Bat  one  must  bear  in  mind  the  nature  of  the  propertyi 
that  it  waa  saddled  with  a  heavy  debenture  debt,  and 
that  its  value  waa  dlfBcult  to  aaeertain.  It  waa  probably 
not  worth  much,  and  it  waa  unlikely  that  theie  would  be 
any  biddera  for  it  except  the  bank»  who  had  apeoial 
reasons  for  purchasing  it,  and  to  whom  Kaye  oonse* 
QuenUy  applied.  His  object  waa  to  obtain  the  money 
due  to  him,  and,  although  not  bound  to  do  ao,  he  gaye 
Pooley  aeireral  distinct  notices  of  his  intention  to  sell, 
and  waited  more  than  three  months  befbre  he  did  aell. 
He  did.  in  fact,  all  that  a  creditor  could  be  ezpeeted  to 
do,  ana  sold  to  the  only  purchaser  who  would  be  likely 
*  to  give  anything  for  the  property,  and  got  £700  for  it ; 
and  there  is  nothing  to  show  that  he  waa  using  hla  power 
of  sale  for  any  undue  or  improper  purpoae.  The  appeal 
fidlB. 

LoFB8»  L.J.— There  are  eettain  salutary  safeguards 
placed  round  transactions  between  a  aolioitor  and  his 
client  which  I  should  be  the  last  to  wish  to  undertalne, 
and  if  this  i^ere  the  case  of  an  ofdinary  mortgage 
f  arious  doctrines  would  Apply  to  it  which,  as  it  is,  do 
not  apply.  For,  in  my  tiew,  it  is  not  the  case  of  a 
mortgage,  but  an  arrangement  for  giving  time  to  Pooley 
for  the  payment  of  his  debt  to  Kaye,  and  the  latter  was 
to  be  at  liberty  to  sell  if  the  money  was  not  paid  at  the 
specified  time.  It  is  said  that  Kaye  ought  to  have  ex- 
plained the  document  to  Pooley,  but  when  the  circum- 
stances of  the  transaction  are  considered  it  is  ludicrous  to 
suggest  that  any  explanation  was  needed.  Pooley  owed 
Kaye  over  £450,  and  Kaye  had  repeatedly  pressed  for 
payment.  Pooley  was  unable  to  pay,  and  as  a  last 
resource  this  arrangement  was  made,  in  consideration  of 
which  the  payment  was  postponed.  It  waa  not  a  loan 
therefore,  but  the  purchase  of  an  indulgence. 

Then  it  is  said  that  the  power  waa  not  properly 
exercised,  and  that  Kaye  had  the  intention*indirectly  of 
crushing  Pooley.  In  mt  view  the  result  of  the  evidence 
is  to  show  that  the  dominant  idea  of  Kaye  throughout 
was  to  get  his  money,  and  that  he  had  no  other  object. 
Ae  to  the  sale  being  at  an  undervalue,  there  ia  nothing 
in  that  contention.  Kaye  aeema  to  have  acted  most 
judiciously.  He  sought  out  and  fbund  the  most  likely 
purchaser  and  got  a  good  price.  I  quite  agree  with  the 
view  taken  by  Pearson,  J.,  and  the  appeal  must  be  dis- 
missed. 
Appeal  diimti^ed. 

SoUuitoM  iw  the  appellanti  Harper  A  BaUooch. 
Bolicitors  for  the  reapondenta^  Newman,  iGVrcMm,  A 
HiUiard;  Bridle  (Shm^  dl  GrteHip;  Kaye  A  QuedaUa; 
Bundle  <fc  Hehraw^ 


From  Chan.  Div. 


Newbotju)  t,  SxnH.  (a.) 

Siaiuie  of  Limiiaiione — Mortgage  dtH^A 
equity  of  redemption^Smbeequient  jm/maii  c 
by  mortgagor — Payment  by  eolidfor  of  mi 
Agency, 

Payment  of  inUrett  on  a  mortgage  (leM^a^ 
gar  after  he  hoe  parted  with  hie  equity  o/ 
not  euj/tcient  to  prevent  the  Stoiuie  of  Hi 
running  in  fatout  of  the  ostf^nses,  and , 
inteftet  hy  the  eolieitor  of  a  m^jfrtgagof  ff)fcf] 
eeaeed  to  ad  ae  sucA,  and  i»  fioS  otherwim 
mafce  euch  paymente  on  the  mortgagor^e 
iujftcient  to  keep  alive  the  mortgage  Ml. 

DeciHon  of  North,  J.  (reported  38  W»  S, 
D.  88S),  ajfltmed. 

Appeal  from  a  deoialon  oC   North,  J^ 
W.  R.  M0»  S9  Oh.  D.  88S. 

The  action  waa  brought  to  infoiee»  by  I 
aile^  two  mortgages,  the  firat  being  an  eqn 
gage  by  depoait  ol  title  deeda  given  in  1«M| 
Smith  to  hia  eoliQitor»  J»  NawboaU,  staee  < 
aeoure  £850,  Which  it  waa  aought  Ie 
Statute  ol  Limltationa  by  meane  of  an  sali 
bould'a  diary,  under  the  date  ol  the  10th  of  I 
1878:— «•  Smith,  a  B.->Oaak  on  aeeawUefi 
intereaty  £50,"  whioh  the  plaintiff 
mimible  in  evidenoe  aa  being  eax  entry  f 
bould'a  interest.    No  other  payment  had  bsmi 
0.  B.  Smith  in  reapeot  ol  intareat  on 
ainee  1888.    Prior  to  the  data  ol  the 
the  4th  of  Jnly»  1878-0.  £.  Smith  had  i 
equity  of  redemption  In  the  mortgaged  ] 
nephewff»  B.  Smith  and  6.  Smith. 

The  aeeond  mortgaga  waa  by 
18th  of  dLpiO,  1888,  from  O.  K  Smith  Is  I 
AktofBon,  who  wen  aUesilB  ol  Newbaali,! 
The  Interest  an  thk  mortgaga  had  hem 
tinuonaly  by  Kewbonld  nntA  hla  death  ii 
there  waa  no  evidenoe  that  ho  had  aslsd 
to  0.  K  Smith  at  any  time  aubaequeal  I 
that  the  paymanta  of  intaraaa  altar  that  ' 
made  on  hto  behalf.    The  plaintiff  In  the  i 
adminiatratrix  of  J.  Newboald»  vrho,  aa  i 
aession  of  the  titte  daede  relating  to  the  tdi 
and  to  whom  the  aeeond  mortgage  had  beeal' 
the  Miaaea  Alderson. 

Kortb,  J.,  held  that,  aa  the  effect  of  thii 
Newbould*s  diary  waa  to  revive  a  simple  i 
whioh  waa  statute  barred  at  the  date  of  the  e 
not  admiaaible  in  evidenoe  na  an  entry  i 
and  that  there  waa,  therafora,  nothiag  to  t 
mortgage  out  of  the  atatnte.  And,  as  ts  f 
mortgage,  he  held  that  thara  waaao 
agenoy  on  the  part  of  Newbonld  aabaeqamt  I 
make  paymenta  of  Intevwton  a&fi«ith'il 
that  thb  mortgaga  debt  wM  ak 
diamiaaed  the  action. 

The  plaintiff  appealed. 

Barber^  Q.O.,  and  C.  GoM,  for  the  i .. 
on  the  aame  argumenta  and  oaaea  as  at  tt»  1 
before  North,  J. 

Warmington^  Q.C,  and  Tarhorough  i« 
the  reapondents,    B.    Smith  and  S.  Saiitt,  < 
called  on. 

CoTToir,  L.J.— This  is  an  appeal  froa  s  < 
North,  J.,  dismissing  an  action  brought  to  r 

(o.)  Boported  by  H.  F.  Axxnaos,  Esq*.  ^ 
Law. 
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Nbwbould  v.  Smith.— La NDBROAir  v.  Fbast. 


OovRT  OP  Appial. 


mortgages,  on  fhe  groniid  that  they  were  both  barred  by 
the  SUtQta  of  liimitatioBfl.    With  regard  to  tie  equit- 
able charge  in  faronr  of  Newbonld,  it  waa  oontended 
that  the  case  waa  taken  ont  of  the  statute  by  an  entry 
In  Kfewbonld'a  diary,  which  was  said  to  be  admissible  as 
being  an  entry  made  by  a  man  who  was  dead  against  his 
interest.    Now  the  charge  was  created  in  1866,  and  the 
date  of  the  entry  Is  the  10th  of  September,  1876.    But 
it  is  admitted  that  prior  to  that  date— ?Iz.,  on  the  4th  of 
July,  18T8,  O.   B.  Smith,  the  mortgagor,  had  trans* 
felted  hia  eqnfty  of  redemption  to  his  nephews,  the 
defendants  B.  Smitii  and  S.  Smith.    Assaming,  there- 
fore, that  the  antry  is  admissible  in  e?idenee,  which  I 
sm  by  no  meaaa  prepared  to  admit,  it  only  pro?et  that 
at  that  date  Kewbonld  reeeired  some  payment  on  ac- 
count of  interest  twm  0.  E.  Smith.    But  0.  E.  Smith 
was  not  then  the  owner  of  the  equity  of  redemption  iu 
the  land*  and  the  present  claim  is  sgainst  land  which 
then  belonged  to  someone  else.    Therefore^  eren  if  this 
•am  was*  in  fact,  paid  by  0.  E.  Smith,  it  is  not  sufficient 
is  prepent  the  statute  from  running  in  faponr  of  his 
saaignees.     It  la  said  that  the  transfer  to  them  was  made 
•object  to  exiating  charges,  but  this  docs  not  ha? e  the 
•ifect  of  making  0.  £.  Smith  the  agent  of  the  assignees 
fet  the  purpose  of  paying  the  interest,  although  it  may 
be  that  he  might  bare  had  a  claim  against  them  in 
respect  of  auch  payments.    But  no  question  of  that  sort 
sow  arleea.      The  defendants,  by  their  defence,  deny 
that  0.  £.  Smith  was  their  agent,  or  that  the  payment 
ass  made  by  their  authority.    This  entry  is,  therefore, 
insufficient  to  take  the  case  out  of  the  statute.    Then 
eomes   the    question  of    the  mortgage  to  the  Miases 
Alderson*     The  interest  under  this  mortgsge  was  regu- 
larly paid  to  them  by  Nswbould  until  the  date  when 
they  assigned  to  the  plaintiff,  but  the  question  ia  whether 
ihe  paymenta  were  made  by  the  mortgagor  or  on  hia 
Whalf.    Now,  at  first  I  supposed  that  Newbould  had 
continued  to  act  as  solicitor  for  0.  E.  Smith,  and,  if  this 
had  been  the  fact,  X  should  hape  conaidered  it  to  be  at 
any  rate  aone  eridence  of  agency  for  the  mortgagor. 
But  it  appears  that  the  latest  date  at  which  Newbould 
acted  aa  hia  solicitor  was  in  1866.    These  paymenta. 
therefore,  are  immaterial,  beoause  it  is  neoeaaary  that 
the  agency  ahould  be  shown  to  hare  exiated  at  the  time 
when  the  payments  were  made,  and  it  appears  that  they 
.were  made  long  after  the  agency  had  ceased.  The  appeal 
fails,  and  mast  be  dismissed. 

LnrnLBT,  X.J.-— I  am  of  the  same  opinion.  As  to  the 
first  charge,  it  is  merely  a  simple  contract  debt,  and  aa 
such  it  was  barred  long  before  the  date  of  the  entry  in 
the  ledger.  But  the  debt  was  also  secured  on  land,  and 
it  is  contended  that,  aa  against  the  land,  the  entry  pre- 
▼eats  it  from  being  barred.  But  the  difficulty  is  that, 
at  the  date  of  the  entry,  0.  E.  Smith  had  parted  with 
his  Interest  in  the  land,  and  there  is  nothing  to  show  - 
that  he  made  the  payment  mentioned  in  the  entry  as 
agent  for  the  owners  of  the  land.  This  contention, 
therefore,  comes  to  nothing. 

Then,  aa  to  the  second  mortgage,  there  is  no  evidence 
of  any  sgenoy  on  the  part  of  C.  E.  Smith  to  make  any 
payment  on  account  of  intereat,  or  that  Kewbonld  con. 
tinned  to  act  as  agent  for  him  after  1866,  and  it  would 
be  mere  guesswork  to  say  that  it  was  paid  on  behalf  of 
the  owners  of  the  land.  I  think  the  decision  appealed 
from  was  oorreet. 

I«PM,  L.J. — ^The  question  is  whether  these  two 
charges  are  barred  by  the  Statute  of  Limitationr.  The 
flrat  charge  is  clearly  barred,  unless  it  is  taken  out  of 
the  sUtute  by  the  entry  of  the  10th  of  September,  1878, 
in  reapect  of  the  sum  of  £50.  It  is  unnecesaary  for  the 
court  to  express  any  opinion  as  to  whether  the  entry 
is  admissible  in  epidence,  and  I  do  not  desire  to  express 
^y  opinion  on  that  point,  for  it  is  clear  that  at  that 
date  0.  E.  Smith  was  not  the  owner  of  the  equity  of  re- 


demption. Therefore,  open  If  tiie  entry  Is  admiaslblef 
the  payment  shown  thereby  wafe  not  made  by  anyone 
who  was  liable  to  make  it.  This  point,  therefbte, 
comes  to  nothing. 

As  to  the  other  mortgage.  It  appears  that  certain  pay- 
ments on  account  of  interest  were  made  by  Newbould, 
and  it  is  said  that  he  made  them  as  agent  for  0.  E. 
Smith.  It  is  tme  that  he  had  acted  as  his  solicitor,  but 
there  is  nothing  to  show  that,  at  the  time  when  he  made 
the  payments,  he  still  oontinned  to  be  his  solicitor,  or 
was  authorised  to  make  the  payments  as  agent  for  him. 
In  my  opinion  the  deoislon  appealed  from  waa  right, 
and  the  appeal  mast  ba  dismiiied,  with  costs. 

Appeal  dhmiiBed. 

SoUdtors  for  the  appellant,  Gtart,  Son^  A  Pwh^  for 
Newhndd  ^  QquU,  Sheffield. 

Solicitors  for  the  respondent,  Munton  A  Morrii,  tot 
Parhtr  A  Braih/ord^  Sheffield. 


From  Chan.  Div.  Hay  21« 

LiKDEBOAir  V.  Feast,  (a.) 

FraciUt — Ordtr  on  admiaiont — Payment  into  oourf— 
Ord,  32,  r.  ^-^Admienom  on  pltadin,g$  **  or  other- 
uiae" 

To  found  an  order  on  admiwono  under  ord*  89,  r.  6, 
in  an  adion  of  debt  ihero  mtut  bo  a  clear  admiaum  that 
iho  dM  U  duo  and  reooworablo  in  iho  action  in  which 
the  admiition  i$  made^ 

Ordtr  of  Baooa,  V.a  {reparied  ante,  p.  469),  «fts- 
ehargod. 

Appeal  from  a  deciaion  of  Bacon,  V.O.,  reported  ante^ 
p.  469. 

The  writ  (not  specially  indorsed)  claimed  £250  lent  to 
the  defendant  and  interest ;  speciflo  performanoe  of  an 
agreement  to  give  a  mortgage  of  some  furniture  as 
security  for  the  loan  ;  aa  aooouni  of  the  proceeda  of  any 
sale  of  the  furniture ;  payment  of  the  amount  Into 
court  t  and  a  reoeiPBr. 

The  loan  was  made  on  August  18, 1885  ;  the  writ  was 
iaaued  on  Nopember  5,  1885. 

No  pleadinga  had  been  delipered,  but,  with  a  piew  to 
a  motion,  the  defendant  had  filed  an  affidarit  on 
November  20,  1885,  in  which  he  atated  that  the  plaintiff 
agreed  to  lend  him  £250  for  six  months  at  four  per  cent, 
per  month,  and  that  he  had  offered  to  pay  the  intereat, 
and  waa  ready  to  do  ao. 

The  plaintiff,  by  a  motion  heard  on  April  5,  asked 
for  payment  of  the  £250  and  intereat,  under  ord  32,  r* 
6,  on  admiaaiona  "either  on  the  pleadinga  or  otherwiae,*' 
contending  that  the  admitsion  in  the  affldarit  came 
within  the  words  '*  or  otherwise."  Bacon,  V.C.,  ordered 
the  defendant  to  pay  the  sum  claimed  and  interest  into 
oourt. 

The  defendant  appealed. 

Eilii  J.  DaviSf  tot  the  appellant.— This  is  not  a  case 
under  order  14.  It  Is  a  simple  aotlon  of  debt,  and 
judgment  has  been  glpcn  in  the  middle  of  it.  Tliia 
cannot  be  done  exoept  in  certain  cases  where  the 
defendant  is  in  a  fldneiaiy  position.  The  rule  means 
that  the  admissions  must  be  either  on  the  pleadings  or 
under  the  rule  providing  for  admissions  to  be  made  on 
demand  of  the  other  party,  referring  to  ralea  1  and  4 : 
Wallie  p.  JacJceon.  81  W.  B.  519,  23  Oh.  D.  204.  Both 
Hampdenr.  Wdliie,  36  W.  R.  977,  27  Ob.  D.  251,  and 
Porrett  p.  White,  ante,  p.  65,  31  Ob.  D.  52,  proceeded  on 

(a.)  Reported  by  0.  AacHsa  Ooox,  Esq.,  Barrister-at- 
Law* 
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OoUUQli 


the  faot  that  the  penoni  agalnit  whom  the  orders  wese 
made  were  tniiteei.  Under  the  Dehtors  Act,  1869,  the 
ooort  has  power  to  enforoe  ita  order,  made,  not  by  a 
new  aathoritj  given  by  the  Judicatare  Act,  bat  under 
the  Jnritdiotion  poeiewed  by  the  Oourt  of  Ohanoery 
oyer  trastees*  Both  oaaea  depended  on  Freeman  ▼. 
Cox,  36  W.  B.  689,  8  Ob.  D.  148/  The  money  waa  not 
dne  till  February,  and  the  afQdafit  of  November  cannot 
be  an  admiuion  Uiat  it  was  due. 

He  also  cited  Mereey  Steatmhip  Oo,  ▼.  SkutUeworth, 
32  W.  B.  245, 11  Q.  B.  D.  531. 

Mafihy  [Marten,  Q.O.,  with  him),  for  the  reepondent. 
-^erviB  ▼.  White,  6  Yet.  738,  where  payment  into 
court  was  ordered  on  admissions  in  an  aifidavit  by  the 
defendant  before  answer,  was  a  ease  of  partnership,  not 
of  trusteeship.  If  ere  Bacon,  V.O.,  had  a  discretion 
and  its  exercise  should  not  be  interfered  with.  In 
Mellor  ▼.  StdehaUom,  25  W.  B.  401,  5  Oh.  D.  343.  the 
order  was  refused,  and  the  Oourt  of  Appeal  would  not 
interfere,  and  it  ought  not  to  do  so  here  when  the  order 
has  been  made.  The  money  was  certainly  due  when  the 
motion  waa  made. 

LiNDLVT,  L.  J.-— A  question  has  been  raised  as  to  the 
construction  of  the  words  ''  or  otherwise  "  in  ord.  32,  r. 
6.  We  shall  not  decide  whether  they  refer  to  rules  1 
and  4,  or  whether  they  haTc  a  wider  meaning.  The 
point  may  some  day  require  decision,  but  it  does  not 
require  it  now.  The  first  thing  necessary  is  an  ad- 
mission that  the  sum  is  due  and  recoverable  in  the 
action,  and  I  can  find  no  such  admission  here.  The 
affidavit  gives  the  defendant's  view  that  the  action  was 
brought  too  soon.  Then  it  was  said  the  time  had  run 
out,  that  the  sum  bad  become  due  before  the  plaintiffi 
motion.  That  will  not  do,  and  I  hardly  think  the 
affidavit  sufficient  even  to  be  an  admission  of  that.  The 
order  must  be  discharged,  and  the  coats  will  be  costs 
in  the  action. 

LoPBs,  L.J.— I  am  of  the  same  opinion.  There  muit 
be  a  dear  admission  that  the  money  is  due  and  reco?er- 
able  in  the  notion  in  which  the  admission  ia  made. 
There  is  no  such  admission  here.  The  defendant's 
statement  that  the  action  is  prematnre  may  be  untrue, 
but  we  cannot  go  into  that.  It  is  not  neceasary  to 
determine  the  question  of  some  nicety  raised  aa  to  the 
construction  of  the  words  *'  or  otherwise  *'  in  ord.  32, 
r.  6. 

Appeal  allowed. 

Solicitors,  B,  B.  Harman  Fieher ;  J,  Perry, 


From  Ohan.  Div.  May  15. 

Jones  t;.  Slee.  (a.) 

Friendly  eoeiety — Amalgamation^^ Diepttte  aetoiU  pro* 
viiione — Juriidietion  of  county  court — Prohibition--' 
Friendly  Soeietiei  Act,  1875  (38  db  39  Vict.  c.  60),  ae. 
24  (8),  (a.),  (b.),  25  (7)  (d.). 

Where  a  friendly  eoeiety  hae,  by  epecial  reeolution, 
determined  to  amalgamate  mth  another  eoeiety,  under 
eeetion  24  of  the  Friendly  Soeittiet  Act,  1875,  membere 
of  the  eoeiety  who  are  diseaiiefled  with  the  provieian 
f node  for  eatiefying  their  daime  againet  the  eocitiy  are 
not  entitled  to  apply  to  the  county  court  under  eeetion  25 
(7)  (d.)  of  the  Act  until  after  the  epeeial  reeolution  hae 
betn  confirmed  by  the  eoeiety, 

Deciiion  of  Bacon,  V.O.,  affirmed^ 

Appeal  from  a  decision  of  Bacon,  V.O. 

(a.)  Beported  by  H.  F.  Ambdroz,  Esq.,  Barrister- at- 
Law. 


Otl 


pabUs^ 


ICin^l 


tiMl 


The  committee  of  the  Swansea  Boyal  aad 
Union  Friendly  Society  being  desironi  of 
with  the  London,  Edinburgh,  and  Glasgow 
Society,  on  the  24th  of  Hareh,  1886,  oOlei 
meeting  of  the  members,  at  which  a  speoisl 
was  passed  agreeing  to  the  amalgamatjoa. 
day  the  plaintiifs,  who  had  daims  agshut 
filed  a  plaint  in  the  county  court  of 
stating  that  they  were  diasatiafied  with  tl 
made  for  the  satisfaction  of  their  daims; 
25th  of  ICaroh  the  judge,  on  an  es  parte 
the  plaintiffs,  appointed  a  roodver  of  the 
society.  The  defendant,  who  was  the 
the  society,  then  moved  for  a  writ  of 
the  county  court  judge  and  the  reoeifw 
further  under  the  order  or  in  the  plaint. 

The  prohibition  was  granted  by  Bacon,  Y.Q, 
plaintiifs  appealed. 

On  the  12th  of  April  the  apedd  rssolati 
the  meeting  of  the  24th  of  Haroh  was  dolj 

Oookeon,  Q,0.,  and  Seward  Briee,  for  the  1 
contended  that  the  county  court  had  J 
at  the  time  the  plaint  was  filed  the  spedd 
not  been  confirmed. 

They  referred  to  the  Friendly  Sodetisi 
t.  24  (8),  (a.),  (6.). 

Marten,  Q.O.,  Rigby,  Q.O.,  and  AehUkn  Cn 
respondent,  were  not  called  on. 

LxMBLBT,   L.J.-— I  am  of  opinion  that 
have  misconceived  their  position.    This  ' 
was  established  in  1869.    On  the  9th  of 
was  proposed,  and  in  substance  agrsed,  to 
with  the  London,  Edinburgh,  and  GlHgot 
Sodety,  but  that  amdgamation  was  to  be 
effect  in  accordance  with  the  provisions  of 
Societies  Act,  1875,  which  requires  a 
properly  passed.    It  was  no  part  of  ths 
out  the  proposed  amdgamation  agdnst  the 
the  Act.     The  mode  of  effecting  an 
pohited  out  by  the  Act  of  1875 ;  it  says 
done  if,  after  the  passing  of  a  spedd 
member  is  dissatisfied.    In  that  case  he 
the  county  court  under  section  25,  but  th«n 
diction  in  that  court  to  interfere  except 
visions  of  section  25,  and  one  of  the 
to  any  application  is  the  pasdng  of  a 
But  here,  before  a  spedd  resolution  was 
waa  uncertain  whether  it  would  be  passed  « 
firmed,  these  pldntifTs  take  alarm,  and  oa 
March  file  a  pldnt  in  the  county,  court,  is 
say  that  they  are  members  of  the  sodety  asd 
against  its  funds,  that  the  committee  are  tski 
amalgamate,  and  that  they  are  dissafa'sfled  with 
visions  made  to  satisfy  thdr  daims,  and  sik  te 
the  committee  from  effecting  the  amslgsmetiflfcj 

But  when  we  look  at  the  Act  we  see  thit 
satisfaction  with  the  provision  made,  mesoithij 
made  by  the  special  reeolution.  The  "* 
proceeded  too  soon,  and  have  invoked  theji 
the  county  court  which  exists  only  after 
resolution  has  been  passed,  and  after 
fdt  with  the  provision  as  made  by  thst 
tion.    The  apped  fails. 

Fbt,  L.  J.— I  entirely  airree.  Mr.Ooeboa^^ 
his  case  upon  section  24  of  the  Aot  of 
section  commences  with  the  words,  ''^^ 
spedd  resolutions  by  registered  sodettes  ed 
ceedings  which  may  be  taken  bj  virtue  thew" 
is,  by  virtue  of  special  resolutions.  It  ^  °jjj 
all  the  provisions  assume  the  extstenoe  of  90011 
tions  and  proceedings  conseqaeut  ^w*"* 
section  8  of  that  section  has  appendd  » 
provisions  (a.]  that  no  spedd  resolatioa  b/  «>/ 


speeieli 
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imlgiiiiatioii  or  tranafer  of   engRgaments  is 

to,;  md  that  is  followed  by  (&.)t  that 

r  pnnidoiia  of  the  Act  applying  to  the  dit- 

\(d  the  oompaoy  shall  apply  to   the  case  of 

and  tmnsfer   of    eDgagements.      The 

lowed  to  oomplain    are  peraona   diaaatiafled 

madt  for  aatiafying  their  olaima — 

I  pioTiiioiia  made  by  apeolal  reaolntioD,  and 

It  appeara,  therefore,  that  the  plaintilb 

r  eonrt  were  prematnre  in  their  application, 

Itotheoonrt  before  ita  jnriadiction  came  into 

A  jnriadiotion  anoh  aa  ia  alleged  by  the 

lid  enable  any  peraon  who  expected  that  a 

might  be  paaaed»  which  he  did  not 

(to  oome  to  the  conrt  and  ezpreaa  diaaatiafao- 

"i  the  pioTlaion  made  by  the  apecial  reaoln* 

i  that  which  he  expected  would  be  made. 

enable  inqniiy  could  be  raiaed  than  an 

rmoh  proflalon  waa  aatiafactory  or  not, 

M  aeier  be  made  at  all. 

J.— I  am  clearly  of  opinion  that  there  waa 

kintheconn^  court.    The  time  to  look 

^Mth  of  Uarcb,  when  the  plaint  waa  filed. 

1 00  epedal  reaolntion  had  been  paaaed.    It 

^•6  that  it  ia  impoaaible  to  aay  that  there  can 

otion  witii  the  prorialon  made  until 

Jmolntion  has  paaaed  which  will  protide  for 

'  claima.     The  Vice-Ohancellor  waa  right, 

I  moat  be  diamiaaed. 

IdtfiniMet?. 

B.  White,  for   H.   F,    Davit,  Swanaea? 
ft  Bance,  A  Mead,  for  W.  Oox,  Swanaea. 


B.DiT.  July  16. 

In  re  Popb.  («.) 

^^  Order  far    receiver  —  Non^regietration — 
9tdiUir,-'PMrehckBeT    for    value    without 
%— S7  <fe  28  Vict,  c.  113. 

creditor  obtained  an  order  for  a  receiver 
'  to  an  eguitahle  mortgage  without  firet 
degit. 

ihecaee  wae  one  in  which  it  waejuet  and 
to  appoint  a  receiver  within  section  25  (8)  of 
h»e4d,  1873. 
Jm  (Appointment  of  the  receiver  the  debtor  eold 
iflde  jNireAoaer  without  notice. 
ff^biMe  exeeution  had  not  been  registered, 
tkU^vrnder  27  dk  28  Vict,  c  112,  there  i$  no 
^  ^  rtgitter  the  exeeuUon  when  land  has  been 
jdhered  in  eooecuiion,  except  for  <Ae  purpose 
%  oa  order  for  sale,  and  that,  as  the  appoint- 
^receiver  is  eguivaient  to  delivery  in  execution, 
BMr  m  this  case  wqm  not  protect^, 
»  0/  Day  and  WUla,  J  J.   (reported  ante,  p. 


<iom  a  dedaion  of  Day  and  Willa,  JJ.,  reported 
M. 

p»«a  twoqueationa— (1)  whether  a  receifer  of 
l^t  to  be  appointed  in  execution  of  a  judgment 
^  lodgment  creditor  could  proceed  by  eUgit 
■  aot  done  so  P  (2)  whether  an  order  for  a  receiver, 
r  I*  «qn*tftble  execution,  muat  be  registered  in 
P^Bot  a  puxehaaer  for  value  without  notice  P 
mt  hi  thlaoaae  had  been  entered  up  on  the  14th 
f^oH  vnder  the  Solidtora  Act,  againat  a  aoUci- 
«•  amount  found  on  taxation  to  be  due  fiom  him 

^^•J*"***  hy  0.  AitoHBR  Cook,  Eiq.,  Barriiter-nt- 
Law. 


to  hia  client.  The  Judgment  creditor  iaaued  a  writ  of  elegit 
to  the  aheriff  of  Middleaex,  who  returned  that  the  debtor 
had  no  landa  in  Middleaex.  Finding  that  Pope  had  aome 
parcela  of  land  (one  of  them  called  the  Jewa'  Garden, 
by  the  rl?er  aide)  at  Bamea,  iu  Surrey,  but  that  they 
were  under  an  equitaltfe  mortgage,  the  creditor  applied 
in  ehambera  for  a  receiver.  '  The  master  made  the  order 
on  the  2nd  of  March,  1885,  aubject  to  the  claima  of 
prior  inonmbrancera.  The  creditor  did  not  register  thia 
order  aa  an  execution.  It  waa  atated  by  the  appellant, 
but  diaputed  by  the  reapondent,  that  the  land  waa 
vacant  except  for  a  few  daya  when  ft  waa  let  for  a  tem- 
porary purpoae,  and  that  there  were  therefore  sub- 
atentially  no  renta.  On  the  18th  of  July,  1885,  Pope 
conveyed  the  equity  of  redemption  in  the  Jewa' 
Garden  to  hia  brother  for  value,  without  notice  of  the 
Judgment  credltor^a  incumbrance.  It  waa  atated  on  one 
aide,  and  denied  on  the  other,  that  the  receiver  had  then 
taken  poeaeaaion.  Afterwarda,  becoming  aware  of  the 
exiatence  of  •  the  order  for  a  receiver,  the  brother 
applied  for  the  diaoharge  of  the  order  ao  far  aa  regarded 
the  land  conveyed  to  him.  A.  L.  Smith,  J.,  diacharged 
the  order,  on  the  ground  that  it  had  not  been  regiatered, 
and  that  the  purchaaer  waa  therefore  not  affected  by 
the  Judgment  creditoi'a  incumbrance.  The  judgment 
creditor  appealed  to  the  Diviaional  Ck>urt,  who  rereraed 
the  dedaion  of  A.  L.  Smith,  J. 
The  purchaaer  appealed. 

Ingpen,  for  the  appellant.— Firat,  there  waa  no  juria*- 
diction  to  appoint  aa  equitable  execution  a  receifer  of 
landa  of  which  the  debtor  had  the  legal  eatate  and  had 
not  iaaued  an  elegit.  Secondly,  aa  againat  a  bond  fide 
purchaaer  for  value  without  notice,  equitable  execution 
ia  not  a  charge  on  the  land  unleaa  it  haa  been  regiatered. 
The  debtor^ a  legal  eatate  in  Surrey  could  have  been 
deUvared  in  execution.  The  courta  of  equity  gave  no 
aaaiatanoe  except  where  there  waa  no  remedy  at  law.  In 
Anglo-Italian  Bank  v.  Davies,  27  W.  B.  3,  9  Oh.  D. 
275,  Jeaady  M.B.,  atatea  the  three  elementa  neceaaary  for 
obtaining  equitable  execution.  The  third  is  that  the 
interest  of  the  debtor  in  the  land  muat  be  auoh  that  it 
cannot  be  reached  at  law.  That  element  la  wanting 
here.  Ex  parte  Eeans,  In  re  Waikine,  28  W.  H.  127, 
13  Oh.  D.  252,  ahowa  that  the  prindple  remained  the 
aame  after  the  Judicature  Act  aa  it  waa  before.  It  muat 
be  ahown  that  there  ia  no  legal  remedy.  [Lindlbt, 
L.J. — ^A  reodver  can  now  be  obtained  by  a  flrat  mort- 
gagee }  he  haa  a  lemedy  at  law.]  When  dealing  with 
equitable  intereata  it  ia  not  neceaaary  to  iaaue  an  elegit 
firat,  but  where  the  intereat  ia  legal  it  ia  atill  neceaaary 
to  iaaue  an  eiegit  flrat.  Having  done  ao,  a  receiver 
can  be  obtained  at  once.  Then,  aa  to  the  registra- 
tion. The  Dividonal  Oourt  said  there  could  be  com- 
pleted execution  independently  of  the  statutes  dealing 
with  Judgments,  and  without  regiatration.  If  thia  is 
ao  the  practice  of  convey ancera  will  be  aerioudy  dtered. 
It  will  no  longer  be  poadble  to  adviae  a  purchaaer  who 
haa  made  the  uaual  aearohea  for  Judgmenta  and  execu- 
tiona,  and  found  none,  that  he  may  aafdy  complete. 
The  practice  ia  atated  hj  Dart  k  Prideaux.*  If  land 
ia  vacant,  how  can  a  purchaser  obtain  information  of  a 
receivership  order  P  The  first  Act  to  be  considered  is 
1  ft  2  Vict  c.  110,  sa.  11,  13, 19.  By  that  a  regiatered 
Judgment  waa  made  a  charge.  Then  cAne  2  ft  3  Vict. 
Vict  c.  11,  aa.  4,  5  ;  8  ft  4  Vict.  c.  82,  a.  2  ;  and  18  ft  19 
Vict.  0.  16,  aa.  4,  5.  [Oottok,  L.J.— >It  is  nnneceaaary 
to  dte  thoae  Acta.  It  ia  dear  that  a  Judgment  qud 
Judgment  would  not  affect  land.  The  queation  is  with 
regard  to  execution.]  The  Acta  are  referred  to  with 
regard  to  notice.    The  object  waa  to  give  notice  and 

*  Aa  text-booka  are  not  allowed  to  be  dted  in  thia 
court  the  passages  could  not  be  read.  They  are  to  be 
found  in  Dart's  Vendors  and  Pnrchaserp,  5th  ed.,  p. 
490 ;  and  Prideaux's  Preoedentp,  13th  ed.,  i.,  166. 
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protect  povohaien.  Bjr  93  &  S4  Ylot,  o.  88,  an  addi- 
tional obligation  was  thrown  vpon  ovediton — viz.,  to  m- 
gister  the  '*  writ  or  other  due  proeeee  of  ezeontion."  That 
wonld  indade  an  oider  for  a  reeel? er.  [Lihdlbt,  L.  J. — 
Is  there  anj  deoieion  on  .that  point  ?]  No ;  bnt  there 
is  on  the  worde  '<  other  Uwful  anthoritj"  in  37  k  iS 
Viot.  0.  118,  B«  1.  Equitable  ezeonlion  eomee  under 
that :  BaUan  t.  Baywood,  89  W.  B.  856,  L.  R.  8  Oh. 
829.  That  last  Act  doee  not  repeal  23  ft  24  Viet.  c.  38, 
or  take  awaj  the  obligation  to  register  an  execution ; 
it  onlj  sajs  that,  in  addition,  there  must  be  delifery  of 
tbe  land  in  execution.  The  creditor  here  not  having 
registered  his  order  for  a  receiver,  the  purohaoer  is  not 
affected. 

B*  0.  3.  Lan$t  lor  the  judgment  creditor.— A  court 
of  equity  would  have  restrained  legal  execution  in  this 
caset  Whiiuforth  v.  Gaugain,  1  Ph.  788.  The 
Divisional  Court  held  that  it  was  unnecessary  to  go 
through  the  useless  form  of  issuing  an  eUffit.  Secondly, 
if  the  creditor  wiihed  to  treat  his  Judgment  as  i^  obaige 
he  would  have  to  register  it;  but  27  ft  88  Viel.  o.  118 
abolished  the  mere  creation  of  a  charge  by  a  Judgment, 
and  substituted  a  title  by  selcuie.  The  effect  of  an 
eUgit  is  stated  by  Mellish,  L.J.,  in  BaUon  v.  Ba^mod.  A 
receiver  can  now  be  appointed  in  the  case  of  a  legal 
interest:  Pease  v.  FlOcher,  Si  W.  B.  158p  1  Oh«  D.  878. 
It  is  necessary  to  register  if  the  creditor  wishes  to  go 
on  and  get  an  order  for  sale,  worUng  out  his  judgment 
as  a  charge.  But  othernise  he  has  only  to  get  actual 
delivery. 

Jfl^pSR,  in  r^y.-^The  argument  that  *'  wilt  or  other 
due  praeess  of  execution,''  in  secticn  1  of  S3  ft  24  Vict. 
0.  88,  indudec  equitable  execution,  is  helped  by  the 
woxds  *' other  piocen  of  execution,"  in  ioetion  4  of  87 
and  28  Vict  c.  118.  [Ootroir,  L.  J.— Judgment  in  sec 
tion  1  of  88  ft  84  Viet.  c.  88,  means  a  money  Jndg* 
ment,  an  order  for  a  receiver  Is  not  that.]  Section  4  of 
27  ft  88  Viot  c  112  assumes  a  registered  execution  in 
accordance  vrith  the  previous  Acts,  and  on)y  picvides 
that  the  registration  is  to  be  in  the  debtoi^s  name 
instead  of  the  cieditor's;  and  then,  if  there  is  a 
registered  execution,  there  need  not  be  a  registered 
Judgment.  [Oonox,  L.J.— I  think  seetion  4  only  refers 
to  section  3.]  As  to  the  contention  that  the  Chancery 
Division  would  have  restrained  an  eUgtt^  the  fact  of  the 
title  deeds  being  at  the  bank  would  not  interfere  with 
the  mortgagoi^s  receiving  rents.  An  e{d^  would  have 
substituted  the  creditor  for  the  mortgagor.  Then,  on  an 
application  to  tho  Chancery  Division,  the  rights  of  the 
mortgagee  would  be  considered.  The  oider  for  a 
receiver  was  corrcotly  made  subject  to  the  claims  of  prior 
incumbrancerc.  The  Acts  referred  to  were  passed  lor 
the  protection  of  purchaaers  and  mortgagees  against 
prior  incumbrancers,  and,  in  spite  of  the  ambiguity  of 
27  ft  28  Yiot.  a  118,  the  apirit  of  the  Acts  should  be 
upheld.  If  the  Divisional  Court  was  right,  a  purchaser 
of  vacant  land  wHI  be  utterly  unable  to  acccrtain  what 
ohargee  affect  the  property.  The  purchaser  asks  that 
the  order  for  a  receiter  should  be  disdiarged  so  far  as  It 
relates  to  tho  land  conveyed  to  him.  If  hla  priority  is 
afterwards  disputed  he  must  proceed  fturther. 

CoiTON,  IaJ.— Thie  ie  a  case  of  considerable  import* 
anoe,  but  it  has  been  well  and  f  uUy  argued,  and  I  see  no 
reason  for  delaying  our  decisioB.  Tbe  question  is 
whether  the  order  for  a  receiver  should  be  discharged ; 
and,  first,  it  is  contended  that  the  court  had  no  juris- 
diction to  make  such  an  order  when  the  judgment 
creditor  might  have  had  bis  remedy  by  a  writ  of  ekgU^ 
It  is  not  right  to  say  the  court  had  no  Jurisdiction ;  the 
question  is  whether  the  court  ought  to  kave  uudc  the 
order.  There  would  have  been  greater  difflcnlty  in 
showing  the  court  vras  right  before  the  Judicature  Act» 
because  the  courts  of  equi^  would   never   grant  a 


leceiver  when  the  person  applying  had  a  1 
A  legal  mortgagee,  for  instance,  belMe  the  J 
Act,  never  got  a  receiver.    Bnt  the  pmsthe sit 
Ing  reccAvers  was  very  much  altered  by  seoliiii  1 
^tion  8,  of  that  Act,  and  since  It 
has  been  the  usual  practice  of  the  Ohaaeory  1 
grant  a  receiver  at  the  instanes  of  a  1^  i 
the  Court  of  Chancery  formeily  did  lor  i 
mortgagee.    Though  a  legal  mortgagee  can  i 
eelf  and-  take  possession  without  the 
eourt^  it  is  an  obvious  advantage  te  hia  H  | 
receiver  to  obviate  the  neoeesity  of  puttiog  1 
the  inconvenient  poeltlon  of  a  mortgages  is  [ 
When  there  was  a  diffloulty  in  the  way  ei  t  Ji 
creditor^  getting  poaseesion  by  pwesm  of  I 
had  tried  to  get  possession  by  legal  pioeeM 
equity  interposed  and  granted  hfan  equttsKUl 
by  appointing  a  receiver.    The  ssctlon  IS  f" 
Judicature  Act  enables  the  court  to  grant  a  r 
only  where  there  is  no  power  to  enioree  the  i 
law,  but  '<in  aU  cases  in  which  it  shaU  i 
court  to  be  Just  or  conveniei^"    Thental 
had  power  here  to  grant  a  receiver,  though,  u 
possession  could  have  been  obtained  bj  tikgii, 
however,  only  have  been  obtained  with  thsf 
being  interfered  with  by  the  prior  equitable  i 
As  gainst  the  debtor  possession  by  dt§U  em  J 
able,  but  there  was  an  equitable  mortgigwi  r 
instance,  and  at  whoee  instaaoe  only,  the  ONiti 
would  interfere  with  the   degiL    The  flat  ( 
therefore,  cannot  prevaiL 

Then  it  is  said  the  order  should  have  bMti 
end  that  contention  vras  preased  on  w  mfi 
ebly.    The  question  depends  on  the  two  Aei%l 
Vict.  c.  38  and  27  ft  28  Vict.  c.  112.    Ii  tha  r 
tion  required  by  the  earlier  Act  still  ntemuff^ 
to  give  a  charge  P    I  think  not    Under  tin  / 
viously  in  force,  a  Judgment  did  not  siEaotJ 
Without  registration.    The  23  ft  24  Tiet  fl 
that  execution  must  be  Iseued  and 
provided  that  it  should  not  affect  a  [ 
execution  was  ^ecuted  within  three  moothli 
tion.    That  was  a  further   proteotioa  to 
Then  27  ft  28  Vict.  c.  112  was  still  more  f 
purchasers.    It  provided  that   no   Jn 
should  affect  the  land  until  It  waedettveNdl 
taking  away  the  incumbrance  of  a  Jud 
execution  not  executed.    When  the  land  i 
delivered  in  execution,  did  the  Aot  rsqafinl 
of  the  writ?     I  think  not    When  hodt 
affected  by  a  Judgment  or  writ  net  eiuMlill 
to  be  registration ;  but  under  the  later  Aflli»1 
be  actually  delivered  In  exeentlon,  and 
then  not  neceiaary.    I  need  not  go 
between  an  elegit  and  a  receiver,  becaom  l 
that  the  appointment  of  a  receiver  ii    _ 
delivery  of  the  land  under  lawful  Mtksi^ 
therelme,  equivalent  to  an  ehgU :  Angh'lr^ 
T.  Davite. 

I  think  my  view  of  seetion  4  of  2T  ft  28^ 
is  aided  by  eection  3 :  "  Every  writ,  ftCi,  bj  rii 
any  land  ehaU  have  been  actually  delivsnd  k$ 
shall  be  registered."  It  is  impossible  to  r^ 
there  were  to  be  two  registratione-«oae  oj^ 
Vict  c.  38,  applying  to  write  under  whiobliBiii 
been  delivered  in  execution,  and  the  ethetti  ^ 
which  lands  shall  have  been  deUiered.  U  > 
only  applies  to  lands  which  shall  havs  bMB  ( 

I  cannot  quite  aee  why  the  Aot  nquR*  > 
before  an  application  can  be  made,  ondu  m< 
lale.  It  is  clearly  neceseaqri  bnt  X  csssot  *J 
In  my  opinion,  however,  seetion  3  P^^J^ 
when  it  is  necessary  to  register  the  en^ 
delivery  in  execution.  Thenfoie  the  NV*''  , 
quite  feel  the  diffloulty  which  wiU  be  tttofi»» 
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chafen.  It  is  not,  bowoTer,  for  ub  to  cure  the  defect, 
but  for  the  Legislature,  and  it  I0  not  for  the  court  to 
la/  what  would  ha¥e  been  a  better  Act. 

LnmLBT,  L.J.— >The  case  has  bean  extremely  well 
nrgued  f6r  tho  appellant.  Then  is  an  obeonrity  about 
the  etatutee,  and  we  cannot  put  a  conatruotion  on  them 
wbksh  doee  not  preaent  aome  difficult  j. 

The  first  question  is  whether  the  order  for  a  recelTer 
ihoold  have  been  made  at  all,  and  the  second  whether 
it  should  be  discharged.  A  Judgment  was  obtained 
•gainst  a  solicitor  after  taxation  for  a  aum  due  to  his 
client.  The  Judgment  was  regiatered,  but  what  good 
that  did  I  do  not  know.  A  writ  of  elegit  was  issued  to 
the  sheriff  of  Middlesex,  who  returned  that  there  were 
no  Unda  of  the  debtor  in  his  bailiwick.  Then  it  was 
foand  that  the  debtor  had  some  lands  in  Surrey,  but  no 
vrit  of  el^t  waa  issued  to  the  sheriff  of  Surrey,  because 
there  was  an  eqiUtable  mortgage  on  the  land,  and  the 
judgment  creditor  thought  a  receiver  would  be  better 
than  an  elegit.  It  would  have  been  very  iuezpedient  to 
issue  an  elegit,  because  it  is  very  difficult  to  work  out  the 
rights  between  a  creditor  with  an  elegit  and  equitable 
mortgagees.  Therefore  I  think  section  25  (8)  of  the 
Jodicature  Act,  1873,  applies.  Looking  back  on  one's 
own  experience,  one  remembers  the  difficulties  which 
siose  m  the  case  I  h^fe  mentioned,  and  I  think  the  best 
coarse  was  to  baTe  a  receiver.  It  was  a  caae  where  the 
court  had  juriediotion,  and  where  the  appointment  of  a 
receiver  waa  expedient  and  Juat. 

The  second  point  is  that  the  order  was  not  registered. 
Whether  the  receiver  actually  took  possession  before  the 
spuellaut  purchased  I  do  not  know.  It  has  been  stated 
both  ways  by  the  parties.  However,  after  the  receiver 
was  appointed,  the  debtor  conveyed  the  land  to  his 
brother,  who  claims  to  be  a  bond  fide  purchaser  for 
value  without  notice,  and  asks  for  the  receiver  to  be 
diseharged.  He  says  he  is  entitled  to  do  so  because  no 
aseution  baa  been  registered  under  SIS  &  Si  Vict.  o.  38, 
or  37  ft  28  Viot.  c  112.  As  tp  thoae  Acts,  the  first  is 
not  drawn  very  skilfully,  and  the  other  seems  to  patch 
«p  the  defects.  The  object  of  the  first  waa  to  prevent 
the  issue  of  write  and  nen-esecutioii.  The  later  Act 
went  a  atep  further.  Both  Acta  were  dealgned  to  pro- 
daee  an  aaaimHation  between  exeontion  againat  land  and 
agamat  ehattela  so  far  aa  pnrohaaera  are  conoemed. 
Baetiou  8  of  the  later  Act  aaya  that  every  writ  or  other 
Ftoeeaa  of  exeontion  of  any  Judgment  under  which  land 
baa  been  delivered  in  execution  shall  be  leglatered,  '*and 
ao  other  or  prior  regiatratfton  of  any  aueh  Ju^ment,  ftc., 
shall  be  or  be  deemed  neceeaary  for  any  purpoae." 
Those  words  are  Tory  important.  What  ia  the  effect  of 
the  later  Act  on  the  earlier  P  It  doea  not  profess  to 
tepial  it,  but  in  effect  it  does  make  it  obsolete.  You 
&0W  only  want  the  registration  provided  by  section  3  of 
the  later  Act  if  you  want  to  get  an  order  for  a  eale.  I 
think  the  yiew  of  the  Judges  of  the  Qnetn's  Bench 
Division  ia  right.  A  Judgment  creditor  who  hea  got  the 
l«id  actually  delivered  in  eoceeution  la  aafe.  That  ia  the 
ultimate  ooteome  of  this  somewhat  difficult  diaouasion, 

and  of  the  conaideration  of  these  aomewbat  difficult 

Acts.    The  appeal  must  be  dlamiaaed.lwith  coats. 
Appeal  di$mi9»ed. 
Solicitors,  M.  B.  Pope ;  Tickth  AlCo. 


From  Q.  B.  Div.  July  7,  8. 

Mm.iL»  V.  TotrLMmr.  {a.) 

PraeHc9 — Verdict  agaimt  weight  of  evtdence-^ Entering 
JudgrMtU  initead  0/ granting  new  trial — Ore?.  58,  r.  4. 

Where  the  court  i$  eoHefied  that  the  verdict  of  a  jury 
woe  agaimt  the  weight  of  the  evidence,  and  eonsidere  thai 
all  the  facte  of  the  caee  are  hefore  it,  it  may,  under  ord. 
58,  r.  4,  enter  judgment  accordingly  imtead  of  eending 
the  caee  for  a  new  triaL 

Thta  waa  an  action  tried  before  the  Lord  Chief  Justice 
of  England  and  a  jury  in  which  a  verdict  waa  found  for 
the  defendant. 

The  plaintiff  obtained  an  order  for  a  new  trial  from 
the  Divisional  Court,  on  the  gfound  of  misdirection  by 
the  learned  judge,  and  that  the  verdict  was  against  the 
weight  of  evidence. 

From  this  order  the  defendant  appealed. 

Cock,  Q,0.,  and  BeddaU,  for  the  appeUent. 
Murphy,  Q,0,,  and  Oagney,  for  the  respondent. 

Lord  EsHBR,  H.B.— In  this  oeae  an  notion  is  brought 
by  a  commission  agent  againat  the  defendant,  in  order 
to  recover  eommisaion  which  he  aays  ia  due  by  reaaon  of 
hie  having  procured  a  purohaaer  for  the  defendant's  pro- 
perty. The  action  was  tried  before  the  Loid  Chief 
Justice  and  a  jury,  and  a  verdict  was  entered  for  the 
defendant*  A  new  trial  was  granted  in  a  diviaional 
courti  principally^  aa  it  aeema  to  me,  on  the  ground 
of  miadireotion,  but  alao  on  the  ground  that  the 
Terdiot  was  against  the  weight  of  the  evidenoe. 
[His  lordahip  reviewed  the  facta  and  continued : — ]  I  am 
clearly  of  opinion  that  the  verdict  waa  againat  the 
weight  of  the  evidence,  and  that  the  Jury  ought  to  have 
found  for  the  plaintiff.  Being  of  that  opinion,  there 
ahould,  at  leaat,  be  a  new  trial.  But  then  oomea  the 
question,  if  this  court  is  of  opinion  that  upon  a  new  trial 
no  aubstantially  new  facta  could  appear,  and  that  this 
court  baa  all  the  facts  before  it,  are  we  entitled,  and  is  it 
not  our  duty  to  enter  this  verdict  for  the  plaintiff,  and 
thus  spare  the  parties  the  expense  of  a  new  trial  P  The 
answer  to  that  question  depends  on  the  rules  and  orders 
made  under  the  Judicature  Act.  The  great  object  of 
that  Act  was  to  prevent  the  multiplicity  of  trials,  and 
such  a  course  as  this  would  be  in  accordance  with  that 
object.  There  are  two  rules  affecting  the  subject,  one 
as  to  the  procedure  in  the  DivlsionsI  Court,  one  as  to 
that  in  this  court.  The  first  is  ord.  40,  r.  10,  which 
applies  to  the  Divisional  Court,  and  which  runs  thus  :— 
**  TJpon  a  motion  for  judgment,  or  upon  an  application 
for  a  new  trial,  the  court  may  draw  all  inferences  of  fact 
not  inconsistent  with  the  finding  of  the  jury.'*  The  old 
rule  had  nothing  about  drawing  inferences  of  fact,  but 
the  Judges  are  fettered  in  their  power  of  drawing  such 
inferences  by  the  words  "not  inconsistent  with  the 
finding  of  the  Jury." 

Then  there  is  the  other  rule,  as  to  the  procedure  in 
the  Court  of  Appeal  That  is  ord.  58,  r.  4,  and  is  a 
separate  and  different  rule,  It  gives  power  to  this 
court  to  receive  further  evidenoe,  and  thus  enables  it  to 
decide  on  evidence  which  was  not  before  the  courta 
below  at  all.  Then  it  goes  on :— *'  Hie  Court  of  Appeal 
shall  have  power  to  draw  inferences  ^)f  fact  and  to  give 
any  Judgment  and  make  any  order  which  ought  to 
have  been  made,  and  to  make  such  further  or  other 
orders  as  the  case  may  require."  Surely  that  includes 
the  judgment  at  the  trial  which  ought  to  haye  been 
given  on  all  the  circumstances  of  the  case.  The  fetter- 
ing words  which  we  observed  in  the  rule  affecting  the 
Diviiioaal  Court  are  absent  from  this  rule.    Evidently 

(a.)  Ea^tfld  by  A.  P.  PiaoiVAL  Kbit.  Esq.,  Barriater' 
at*Law* 
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it  was  not  intended  to  limit  the  power  of  the  Court  of 
Appeal  to  draw  inference*  of  fact,  even  inconaistent  with 
the  findinga  of  the  jarj.  Therefore,  I  am  of  opinion 
that  Tery  large  power  is  given  by  this  rale  to  the  Ooart 
of  Appeal,  and  that  if  the  court  thinks  that  the  trial 
has  miscarried,  and  that  it  has  all  the  materials  before  it 
for  gifing  a  diilerent  judgment,  it  may  and  it  is  its 
duty  to  stop  farther  litigation  by  entering  the  judgment 
accordingly.  In  this  case  I  am  clearly  of  opinion  that 
we  hare  all  the  facts  before  us,  and  that  no  material 
eTidence  could  be  further  adduced  if  we  were  to  send 
the  case  down  for  a  new  trial,  therefore,  I  think  we 
ought  to  act  under  this  rule  and  to  enter  judgment  for 
the  plaintiff. 

As  to  the  amount,  if  it  is  not  agreed  upon,  we 
will  send  the  case  to  the  master  to  say  to  what  amount 
of  commission  the  plaintiff  is  entitled. 

BowBK,  L.J.— I  am  of  the  same  opinion.  I  «m  in- 
clined to  tliink  that  one.of  the  reasons  vhe  jury  went 
wrong  was  because  the  direction  of  the  Lord  Chief 
Justice  was  not  sufficiently  clear,  but  I  think  the 
Terdict  was  against  the  weight  of  the  efidence. 

Now,  under  these  circumstances,  what  ought  we  to 
do  ?  We  must  first  ask  ourseWes  whether  we  have  all 
the  material  facts  before  us.  I  think  tha^  we  have.  I 
entirely  agree  with  the  Master  of  the  Bolls  in  his  con- 
struction of  the  rules.  I  think  that  we  have  power  to 
enter  judgment  for  the  plaintiff.  We  have  power  to 
rectify  all  miscarriages  of  justice. 

We  by  no  means  say,  howeyer,  that  even  where  we 
think  a  jury  has  gone  wrong  we  shall  always  neglect 
the  ordinary  machinery  of  trial  by  jury.  But  if  we  are 
■atiefied  that  no  jury  could  come  to  any  other  conclusion, 
then  we  ought  not  to  put  the  parties  to  the  expense  of 
a  new  trial,  but  the  power  thus  given  to  us  ought  to  be 
exercised  since  the  machinery  of  trial  by  jury  has  mis- 
carried. 

Fby,  L.J.— I  also  think  that  the  verdict  was  against 
the  weight  of  the  evidence.  Now  what  is  oar  dutyP 
Have  we  power  not  only  to  set  aside  the  verdict  and 
judgment  bat  to  enter  judgment  for  the  plaintiff  P  I 
think  that  we  have  suah  power.  The  difference  be- 
tween ord.  40,  r.  10,  and  ord.  58,  r.  4,  is  very  striking. 
It  was  obviously  the  intention  of  the  framen  of  these 
rules  to  give  very  large  and  wide  powers  to  the  Coort  of 
Appeal.  The  reason  of  this  extension  of  the  power 
clearly  is  that,  as  the  Court  of  Appeal  has  power  to  take 
fresh  evidence,  it  would  have  been  inconsistent  to  bind 
them  by  the  former  finding  of  the  jury.  I  do  not  say 
that  we  should  ever  be  right  in  overlooking  or  neglect* 
ing  those  findings,  but  where  we  think  that  only  one 
conclusion  can  possibly  be  arrived  at  it  then  becomes 
our  duty  to  enter  the  judgment  accordingly. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  (7.  A  8.  £arri$on  A  Co, 

Solicitor  for  the  defendant,  B.  TT.  BeoZ. 


From  Q.  B.  Div.  (ft  I 
Q.  B.  Div.)         f 


MaylO,  11, 13;  Jaly6. 


Viscoinrr  Qtovs  v.  Rowket.  (a.) 

Praetice^Taxation  of  oosfs — Joinder  of  actions^ 
8ttece$a  of  one  plaintiff  and  failure  of  another^Ord. 
16,  r.  1. 

In  an  action  Irought  by  Q.  and  N.  againet  thedefend* 
ante  on  aeparate  oaueee  of  action  judgment  wae  given  in 

(a.)  Beported  by  F.  G.  Buoxbb  and  A.  F.  PncavAL 
Knr,  Esqs.,  Banisters-at-Law. 


favour  of  the  defendanti  ae  againit  0,  andinL 
N.  against  the  defendante.  Ooete  were  to  aUde| 
of  the  action. 

Held  irevereing  the  dedeion  of  the  Qae8B*i| 
Division,  Lord  Coleridge,  aj.,  and  Fry.  L.J.),  f 
the  proper  eomtrucUon  of  ord.  16,  r.  1,  thedefen 
entitled  to  the  coete  oooaeioned  hy  joining  0,aif 
and  that  N,  wa$  entiUed  to  the  general 
action. 

Motion  by  the  defendants  on  appeal  from  1 
made  by  Field,  J.,  dismissing  a  summoos  bj  Oii 
ants  to  review  the  taxation  of  their  costs,  sqA^ 
the  costs  of  the  plaintiff  Neuff  to  be  reviewed. 

The  action  was  brought  by  Viacount  Qotti  t 
and  J.  Neuff,  the  tenant,  of  No.  12,  PerojH 
ford-square,  for  injuries  done  to  that  homed 
rebuilding  of  the  adjoining  premises,  wUeh  thsf 
ants  held  of  Lord  Gort  The  action  was  ; 
arbitration,  and  in  accordance  with  the  aw 
finally  adjudged  that  the  defendants  reoovar  1 
against  th^  plaintiff  Lord  Gort.  and  costs  to  I 
and  that  Neuff  recover  against  the  defendsntil 
costs  to  be  taxed.  On  taxation  the  mastsr  T 
plaintiff  Neuff  half  the  costs  incurred  on  I 
plaintiffs  jointly,  and  the  whole  of  the  eosti  i 
respect  of  his  separate  daim,  and  allowed  the  i 
the  costs  of  the  issues  raised  between 
Lord  Gort.  An  application  by  the  defsndaBti| 
taxation  of  the  costs  of  the  plaintiff  Nsoff  i 
defendants  should  be  reviewed  y 
Field,  J.,  and  the  same  learned  judge,  on  fihi| 
tion  of  the  plaintiff  NeuiZ,  ordered  the 
costs  to  be  reviewed,  in  order  that  he  might  bi| 
full  costs  instead  of  a  moie^. 

Against  these  orders  the  defendants  i 
Divisional  Court. 

Jelf    Q,a,    and  Bouih,  for  the  d« 
general  costs  ought  to  be  apportioned 
Gort  and  the  defendants :  Gain  v.  Adamtf  91 
(N.  S.)  253. 

Moonam.  Q,G,,  and  WiUiam  WiUe,  totihti 
There  is  no  authority  at  common  law  for  i 
ral  costs  where  there  are  two  plaintiflk    Iksi 
be  looked  at  as  a  single  aotion»  and  then  ii| 
why  the  defendants  should  be  allowed  i  . 
general  costs:  VmfireviUe  v.  Johneon^  S3 1 
L.  B.  10  Ch.  580. 

He  also  dted  Saner  v.  BiU<m,  27  W.  B.I 
D.  410. 

Cur.  a 

31ay  18.— The  j ndgmeat of  the  Com  (Lord  0 
C. J.,  and  Fry,  LJ.,  Was  delivered  I7 

Lord  CouBiDoi,  C  J.— -We  aie  clearly  of  0 
the  master  was  right  in  taxing  in  fafoar  flf  i 
fendants  and  as  against  Lord  Gort  all  saehooitiir 
exclusively  to  his  separate  daim,  And  fai  ^^^^ 
and  against  the  defendants  all  such  eosti  ai  f ' 
aively  to  hia  separate  daim.  TfaenariteittM 
aa  to  the  general  costa  of  the  action  wliioh  wm 
the  segregation  of  these  separate  costs,  and  thiM 
coats  are,  of  course,  divisible  iat^—Unt,  thtr^ 
general  costs  of  the  action ;  and,  second,  the  ^ 
general  costs  of  the  action.  Now,aawg«***| 
tiffs*  generaloosts  of  the  action,  itiaofiMr- 
ia  no  reason  why  Lord  Gort  should  not,  ai  r 
defendants,  bear  them^  fdr  he  was  wrong  jj*| 
there  is  no  reason  why  the  deftedsati  ahoiif  j 
against  Nenfl^  bear  them,  as  tb^  wen  «nif> 
Gort  and  the  defendanti  were  egaallf  Iiikl«  ^' 
whole  of  these  coots,  and  as  thej  ought  not  "  | 
twice,  we  think  that  they  should  eaoh  teir  H 
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Th^  are  cqaally  entitled  to  share  in  the  good  fortune 
whioh  hae  reaulted  in  the  trial  of  two  independent 
eanaee  as  if  they  were  one  action,  and  at  the  expense  onlj 
of  one  action.  In  like  manner,  as  regards  the  defendants' 
general  costs  of  the  action,  there  is  no  reason  why  Lord 
Qort  should  not,  as  against  the  defendants,  bear  the 
whole  of  these  costs ;  and,  as  against  Neuil,  there  is  no 
reason  why  the  defendants  should  not  bear  the  whole  of 
these  costs.  Tn  these  circumstances,  for  the  reasons 
already  giYcn,  Lord  Oort  and  the  defendanto  should 
bear  them  in  moieties.  The  result  is  that  the  defendants 
must  pay  Keulf  one-half  of  the  plaintiffs'  general  costs, 
and  Lord  Gort  must  pay  the  defendants  one-hsif  of  the 
defendants'  general  costs,  Lord  Gk>rt  being  left  to  bear 
the  other  half  of  the  plaintiffs'  general  costs,  and  the 
dsfendants  'to  bear  the  other  half  of  the  defendants' 
geaeral  costs. 

It  was  strongly  preesed  upon  us  that  such  an  appor- 
tionment of  general  costs  was  unprecedented  ;  but  to 
this  obserration  scTeral  answers   arise.     In  the  first 
plioe*  the  Judgment  is  remarkable,  and  of  a  kind  which 
certainly  could  not  ha¥e  occurred  before  the  Judicature 
Aeta,  for  one  of  the  plaintUEs  entirely  fails,  and  the 
'  other  entirely  succeeds ;  and  it  contains  two  dbections 
^  lor  payment  of  costs,  each  of  which,  if  it  had  stood 
'  alone,   would  have  carried  the   general  costs  of  the 
tedon.    But  the  singularity  of    the    judgment   is    a 
'  aitiml  consequence  of  the  singular  character  of  the 
^  astion,    in    which    two   plaintifb   sought   to   recoTer 
separate  and  independent  damages  for  separate  causes  of 
aetton.    This  action  is  really  two  actions  combined,  and 
the  judgment  is  two  judgments  rolled  into  one.    But,  in 
tiie  next  place,  the  apportionment  of  general  costs  is 
not  without  precedent,  either  at  common  law  or  in 
ehancery.    In  the  case  of  two  defendants,  where  one 
luooeeded  and  the  other  failed,  it  was  well  established 
by  a  aeriea  of  cases  that  the  defendant  who  succeeded 
mMpHmd/ade  entitled  to  the  whole  of  his  separate 
coats  and  an  aliqnot  part  of   the  joint  costs  of  the 
defence:     QrijgUhB  ▼.    JSTynosfon,    2    l^yrwhitt^    757; 
Oriffithtr.JoMit  5  L. J.  N.8.B1:.  267 ;  Siarling ▼.  Oazem, 
4  L.  J.  K.  8.  Ex.  223 ;  and  Gain  ▼.  Adama.    And  in 
eqnity, where  a[part  of  a  bill  was  dismissed,  with  costs,  and 
r^lef  was  gi?en  on  the  residue  of  the  bill*  with  costs, 
the    general     costs    of    the    plaintiff     were    always 
apportioned  (see  the  oertlfloate  of  the  taadng  master  in 
toier  T.  Bilion),  although  the  same  result  did  not 
follow   where  the  plaintiff  was  directed  to  pay    the 
amount  by  which  the  costs  had  been  increased  by  a 
particular  claim,  or  the  costs  occasioned  by  the  addition 
of  a  particular  party,  a«  in  Un^eviUe  t.  Johnson.    No 
doubt,  at  common  law,  where  a  plaintiff  has  succeeded 
in  psfft  and  failed  in  part,  and  the  costs  ha? e  been 
ordered  to  follow  the  respective  cTcnts,  the  iuTariable 
practice  has  been  to  glTC  to  the  plaintiff  the  entire 
general  costs  of  the  action,  and  to  give  to  the  defendant 
oiiljr  the  costs  ezolusi?e]y  attributable  to  the  issue  or 
iisaea  on  whioh  he  has  succeeded ;  and  this  upon  the 
gromid  that,  as  the  defendant  made  the  action  necessary, 
be  nmot  pay  the  general  costs  of  it.    But  the  reason  of 
this  rule  does  not  apply  to  a  case  like  the  present,  where 
two  plaintiffs  sue  on  separate  causes  of  action,  and  where 
one  plaintiff  ought  ncTer  to  have  brought  an  aotion  at 
el),  and  where,  as  against  the  other  plaintiff,  the  defend- 
tnt  ought  ncTer  to  have  made  the  aotion  necessary.    We 
iball,  therefore,  make  one  order  on  the  two  applications, 
and  refer  the  matter  back  to  the  master  with  a  direction 
that  in  the  costs  to  be  paid  by  the  defendants  to  Neuff 
la  to  be  included  one-half  of  the  plaintiffs'  general  costs, 
and  in  the  costs  to  be  paid  by  the  plaintiff  Lord  Oort 
to  the  defendants  Is  to  be  indnded  one-half  of  the 
defendants'  general  costs.    Under  the  drcnmstanoes  of 
thia  caae  we  give  no  costs  of  these  appeals. 

From  thia  order  for  a  re?iew  of  taxation  the  plaintifEs 
appealed. 


July  5.«-JI£oorsom,  Q.(7.,and  ^»72«,  for  the  appellants. 
-—It  would  have  been  Impossible  for  the  plaintiff  Neuff 
to  have  succeeded  without  incurring  the  general  costs. 
The  order  of  Field,  J.,  was  right.  Ord.  16,  r.  1,  ex- 
pressly applies  to  this  case.  The  action  is  in  substance 
one  action. 

They  dted  Booth  ▼•  Briicoe,  25  W.  B.  888,  2  Q.  B.  D. 
496 ;  Beal  and  PenonaZ  Advance  Co.  ▼.  McCarthy^  30 
W.  R.  481,  18  Oh.  D.  362  ;  Johnson  ▼.  MilU,  16  W.  R. 
182,  L.  R.  3  0.  P.  22  ;  Myers  ▼.  Defiries,  28  W.  R.  406, 
5  Ex.  D.  180 ;  Um/reviUe  ▼.  Johnson;  Saner  r.  Bilton  ; 
Ward  T.  Morse,  31  W.  R  936,  23  Oh.  D.  377 ;  Sparrow 
▼.  Hilt,  29  W.  R  705,  8  Q.  B.  D.  479  :  Jtfoson  ▼.  Bren- 
Uni,  29  W.  R.  126,  15  Oh.  D.  287 ;  Griffiths  ▼.  Kynas^ 
ton,  2  l^rwhitt,  757 ;  D^fformusgee  ▼.  Gray,  10  Q.  B.  D. 
13,  81  W.  R.  Dig.  52 ;  Griffiths  ▼.  Jones,  2  0.  M.  ft  R. 
833 ;  AppUUm  ▼.  Chapel  Town  Paper  Co.^  45  L.  J.  Oh. 
276,  24  W.  R.  Dig.  204. 

JeHft  Q»C.t  and  Martin  South,  for  the  defendants.— 
Ord*  16,  r.  1,  does  not  apply.  These  are  separate 
actions  running  in  the  same  channel.  We  have  suc- 
ceeded on  the  main  point,  and  ha? e  only  lost  on  the 
lesaer  point« 

Lord  EsHBB,  M.R. — In  this  case  two  separate  actions 
are  brought  against  the  same  defendants,  and  as  it  was 
thought  that  the  main  question  to  be  decided  would  be 
the  same  those  actions  were  joined.  As  it  has  turned 
out,  the  main  question  was  not  the  same  in  the  two 
actions.  But  no  one  took  any  objection  to  the  joinder. 
The  defendant  must  have  known  that  he  had  a  different 
defence  to  set  up  to  each  of  the  actions ;  stiU,  he  did  not 
object.  The  pleadings  are  closed,  the  case  comes  on  for 
trial,  and  an  order  of  reference  is  made  by  consent.  All 
the  parties  consent  that  the  matter  shall  be  referred  to 
an  arbitrator  to  decide  the  action  and  all  matters  in 
difference  between  them  but  the  costs  of  the  aotion  are 
to  abide  the  e? ent.  Then  the  arbitrator  decides  the 
action  in  a  particular  way.  As  to  one  plaintiff  he 
finds  that  the  defendants  succeed,  as  to  the  other  plain, 
tiff  he  finds  that  he  has  succeeded ;  so  he  directs  judg- 
ment for  the  defendants  as  to  the  first  plaintiff,  and 
judgment  against  the  defendants  as  to  the  other  plain- 
tiff* He  says  nothing  as  to  the  costs,  as  he  has  no 
power  to  do  so.  They  are  to  abide  the  eTcnt— that  is, 
they  are  to  follow  in  the  way  in  which  the  law  says, 
without  any  interference  of  the  judge.  Now  the  ques- 
tion for  us  is,  how  are  those  costs  to  be  taxed  according 
to  the  operation  of  law  F  Does  ord.  16,  r.  1,  direct  the 
mode  of  taxation  F  Is  the  case  within  that  rule  F  If  no 
case  had  been  decided  on  that  rule  we  should  hare  had 
to  construe  it  to  the  best  of  our  ability.  Its  terms  ore 
not  easy  ;  it  runs  thus : — "  All  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  claimed  is 
alleged  to  exist,  whether  jointly,  seferally,  or  in  the 
alternative.  And  judgment  may  be  given  for  such  one 
or  more  of  the  plaintiffi  as  may  be  found  to  be  entitied 
to  relief  for  such  relief  as  he  or  they  may  be  entitied  to 
without  any  amendment.  But  the  defendant,  though 
unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by 
so  joining  any  person  who  shall  not  be  found  entitled  to 
relief,  unless  the  court  or  a  judge,  in  disposing  of  the 
costs  of  the  action,  shall  otherwise  direct."  It  seems  to 
me  that  the  construction  of  that  rule  Is  settied  by  the 
author!^  of  the  Oourt  of  Appeal  in  the  case  of  Booth  ▼. 
Brisooe.  In  that  case  Bramwell,  L.J.,  and  the  other 
judges  assumed  to  construe  this  rule,  and  they  construed 
it  thus— that  where  different  plaintiiEs  are  seeking  differ- 
ent reliefs  in  respect  of  different  causes  of  aotion, 
they  may,  nerertheless,  be  joined  under  this  rule.  That 
is,  that  there  is  no  limitation  whateter  to  the  joinder  of 
plaintiffs  under  the  rule.  But  of  course  there  are  other 
rules,  and  if  the  defendant  is  embarrassed  by  the  Joinder, 
or  if  the  judge  thiuka  it  Inconvenient,  the  joinder  may 
be  set  aside.    *];hen>  9A  to  the  latter  part  of  the  rule. 
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this  deals  with  a  plaintiff  who  haa  auooeeddd  and  a 
defendant  who  hai  not  succeeded.  It  seemi  to  me  to 
be  decided  by  Booth  ▼.  Briscoe  that  the  plaintifis  in  this 
case  coald  join  their  actions  unless  they  were  prevented 
from  doing  so  by  a  motion  on  the  part  of  the  defend- 
ants, which  never  took  place.  The  aame  oonstmction 
was  put  on  the  rule  in  the  case  of  lyHormuBgee  v.  Oray* 
Even  although  the  plaintiffs  might  have  been  separated 
on  the  mere  applicittion  of  the  defendants,  that  applica- 
tion was  not  made,  and  the  defendants  haying  gone  to 
trial  and  consented  to  the  reference,  I  think  it  is  too  late 
now  for  then\  to  say  that  this  case  does  not  fall  under 
ord.  16,  r.  1.  I  do  not  think  that  rule  was  brought 
suiBciently  to  the  attention  of  the  Difisional  Court.  I 
think,  therefore,  that  this  appeal  must  be  allowed,  and 
the  order  of  Field,  J.,  must  be  restored. 

fiowEN,  L. J.— I  agree  in  the  result  that  this  appeal 
must  succeed.  I  think  that  we  have  no  discretion  as  to 
the  costs  in  this  case,  but  we  must  discover  how  they 
ought  to  go  in  law,  it  having  been  agreed  that  they  were 
to  abide  the  event  of  the  action.  It  is  said  that  there 
are  two  causes  of  action,  each  belonging  to  a  separate 
plaintiff,  and  that  they  remained  two  actions  throughout, 
and  that  the  case, .  therefore,  doea  not  fell  within  the 
meaning  of  ord.  16,  r.  1.  In  the  first  plaoe,  I  think  it 
is  impossible  for  Mr.  Jelf  to  contend  suoeeaafully  that 
this  action  should  not  be  treated  as  falling  under  that 
rule.  The  parties  have  proceeded  under  that  rule,  and 
it  is  now  too  late  to  say  that  this  action  ia  not  under  it. 
On  the  proper  construction  o|  the  rule  there  is  no  doubt 
what  our  decision  must  be«  The  order  really  embodies, 
as  the  ordinary  course,  the  special  course  always  take^ 
in  chancery.  As  to  the  oonstruotion  of  the  whole  rule, 
I  confess  that  I  thinkit  unnecessary  for  us  now  to  decide  it, 
and  I  hesitate  to  accept  the  wide  view  of  it  which  has 
been  taken  by  the  Master  of  the  Bolls.  X  am  not  pre- 
pared to  say  that  it  gives  an  absolutely  unlimited  power 
of  joinder.  I  accept  the  decision  in  Booth  ▼.  Briiooe 
as  far  as  it  goes,  b^t  I  do  not  think  it  lays  down  a 
definition  of  the  rule.  I  prefer  simply  to  say  that  fad 
this  case  the  parties  have  all  along  treated  the  action  m 
being  under  ord.  16,  r.  1,  and  that  the  action  is  one 
which  might  well  follow  the  precedent  of  Booth  t. 
J^riscoe. 

Appeal  cUhwed, 

SoUcitor  for  the  plaintifBs,  Walfordi. 

Solicitors  for  the  defendants,  OUwke  A  Calkin. 


from  Q.  B.  Dit. 


May  S4,  25,  26. 


Cjjjob  v.  IIulwau.  Dook  Co.  («.) 

Landlord  and  tencmt-^Diitresi  for  rent -^  Privileged 
gooda^Bhip  Mng  huilt  to  he  paid  for  hy  inetalmente* 

A  BhiphujtdeTf  who  loos  tfinaml  qf  a  dry  dock  to  the 
defendants^  contracted  vfith  the  plaintiff  to  huild  a  ship, 
to  he  paid  for  hy  instalments  as  the  work  progressed. 
When  the  ship  was  near  compt^Hon,  and  several  instal'^ 
ments  had  hem  paid,  the  defindanis  distrained  upon  it 
for  rent  due  from  ^he  shiphuUder  in  respect  of  the 
dock, 

EM,  that,  though  the  property  in  the  ship,  so  far  as 
completed,  might  ha/ve  passed  to  the  plaintiff  uponpay- 
ment  of  the  different  insicdmente^  the  ship  was  not 
privileged  from  distress  as**  a  thing  sent  or  delivered  to  a 
person  exercising  a  trade  to  he  wrought  or  manufactured 
in  the  way  of  his  trade  "  within  the  exemption  stated  in 
Simpson  v,  Hartopp,  WiUes,  512,  as  thtre  had  heen  no 
"  delivery  "  of  it  to  ths  shiphuildsr. 

(a.)  Beported  by  W*  F.  Babbt,  Esq.,  Barrister-at-Law. 


Appeal  from  a  judgment  of  Pollock,  B.,  is  ^ 
the  defendants  in  an  action  to  reoorer  a  i 
paid  under  protest. 

It   appeared  that  one    GItb«t  was 
defendants  of  a  dry  dock  at  a  oettilin  moati 
being  a  term  of  the  tenancy  that  the  def 
have  access  to  his  books,  and,  after  each  i 
collected  and  wages  and  materials  paid  for,  t 
should  be  handed  oyer  to  them  on  aooount  of  \ 
it  was  fully  paid  up. 

In  October,  1882,  GUbert  agreed  with  cm  ] 
build  him  a  steamship  for  £8,000,  p^ymsatl 
by  nine  instalments  as  the  different  stagei  olj 
were  completed.    The  ship  was  being  boitti 
dock,  and  on  the  5th  of  September,  1883, 
was  nearly  completed  and  France  had  psid  ( 
the  in8talme9ta  *— the  instalments  that  isii  i 
defendants  distrained  upon  the  ^ip  for  II,6S0| 
arrears  of  rent  due  from  Gilbert  to  ths  (* ' 
respect  of  the  dock.    On  the  2nd  ot  October  I 
with  expenses,  amounting  i^  all  to  i(l,721  ] 
plaintiff,  the  executor  of    France,  who  )M 
August,  1883,  naid  under  protest  to  obtsia  fT 
of  the  ship,  and  brought  tbia  action  to- 
on the  ground  that  the  ship  was  exempt  I 
and  that»  theiref ore,  tljie  distress  was  illegal 

Pollock,  B.,  before  whom  the  ease  was  i 
a  jury,  held  that  the  ship  wtts  not  exca^^ 
judgment  for  the  defendaati. 

The  plaintiff  appealed. 

Finlay,  Q.Q.,  and  E.  A.  McCaU,  kf  tbs  i 
The  question  is  whether  tbia  Yessal  ia  empl  \ 
tress  as  being  within  the  role  that  thiagi  ^  *" 
person  esereisfaig  a  puUio    tiade  te  be 
mannlaetared  in  the  way  al  his  trade  an ) 
The  words  in  the  rule  "deUveied  tsbai 
elude  things  that  originate  on  the  tndsi'i  f 
are  allowed  to  remain  there,  as  was  lbs  (^ 
ship,  for  the  purpose  of  being  wrought  oiMl 
The  property  in  eaeh  portion  of  the  Mf^J 
pleted  and  paid  for.  Tested  In  Fraaee :  W» 
5  B.  ft  Aid.  942;  Olarke^.apence,4A.M 
son  T.  Bell,  S  B.  ft  a,  at  p.  288  ;  Mbs  \ 
28  W.  B*,  at  p.  604,  L.  B.  10  Ob^  atf 
being  ao,  the  ship,  ao  far  as  eonpletsd, 
of  one  person  on  the  premiaee  of  a  \ 
pose  of  being  wrought  and  worked  up,  i 
fore,  privileged.    In  Go.  lit.  47a and bll 
7  the  woids  *'  sent  or  daUrered  '*  ars  not  i 
words  are^  no  doubt,  used  in  Stmpsaii  v.  i 
512, 1  Bm.  L.  a  8th  ed.,  p.  450,  bat  < 
delivery.    There  can  be  no  diatindioa  I 
sent  to  be  repaired  and  a  ship  beiag  baitt  i 
as  the  work  progresses.    Botii  ais  tq^^ 
reason  and  prindpto  of  tlM  tub,  that  lba| 
favour  of  teade  and  orwiiiano,     '^^"^ 
oouM  not  be  eanied  on. 

They  also  referred  to  Jfuqmrff  w»  Qngtfhi 
688,  8  M.  ft  W.  677 ;  Gte^oum  i.B»m^ 
BBod  ▼.  Burky,  Oro.  EUa.  596 ;  Tkomfmt 
1  Bing.  288;  Wood  ▼.  Olarie,  la  AJ.* 
V.  Qingell,  4  O.  B.  645 ;  JTOef  v.  /art*. 
262,  L.  B.  8  Q.  B.  77  ;  and  HMmm  *  < 
W.  B.  718,  2  Do  G.  F.  ft  J.  258. 

Gohen,  Q.C.,  and  W.  Qrakam,  to  tb«  < 
The  general  rule  of  law  is  thst  aU  "" 
demised  premises  U  liable  to  discnf^ J^ 
are  certain  exceptions,  and  naleii  tojy^ 
within  one  of  those  exertions  ttsfi**J 

•  This  was  stated  ao  in  the  Ja*"J*/|J 
but  It  appeared  from  France's ■woow^ ■" 
Gilbert  fluma  in  excess  of  the  oonWi  P»» 
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diiticag.  The  oowts  h^ve,  in  itfti«j9fa<<  ▼.  Oregory, 
Jtmie  T.  Joflton,  7  M.  ft  W.  450,  and  ofthtr  oMes, 
lefnsed  to  extend  those  exceptions.  The  exception  is 
lor  the  benefit  of  the  trader,  and  not  of  the  person 
sending  the  goods.  In  Co.  Lit  47a  and  3  Blaokst.  Com.  7 
the  words  "  sent  or  deli? ered  "  are,  no  doubt,  not  used, 
hat  all  the  illustrations  gifen  there  involYO  these  words  ; 
sod  in  Simpson  t.  Harto^p  and  subsequent  oases  the 
rtile  of  ezemptioa  is  stated  with  those  words  in.  The 
things  sent  or  deliTered  must  be  things  which  the  owner 
hM  a  right  to  take  away  and  resume  possession  of  ;  but 
here  France  could  not  have  taken  possession  untU  the 
completion  of  the  whole  ship.  Therefore  the  question  as 
to  whether  the  property  passed  is  immaterial.  A  man  who 
ncTer  had  possession  and  ncYcr  was  entitled  to  possession 
csnnot  be  said  to  ha¥e  intrusted  the  goods  to  8  trader  to 
be  wrought  up  by  him. 

Finlay^  Q.O.,  in  reply.— ''DeliTery'*  is  used  in  a 
broad  sense;  and  the  principle  of  the  rule  is  that  goods 
of  one  man  which  are  on  the  premises  of  a  trader  for 
the  purpose  of  bein^  wrought  or  worked  up  are 
priTileged.  If  this  ship  had  been  finished  and  paid  for, 
and  then  left  for  an  alteration  to  be  made  in  her,  it  is 
submitted  that  she  would  have  been  exempt  from  dis- 
tress ;  and  yet  there  would  have  been  no  actual  deli?ery. 
^reoTer,  it  would  be  contrary  to  fair  dealing  to  allow 
te  defendants,  who  get  the  balance  of  the  receipts 
sfter  payment  of  expenses  as  rent,  to  seize  the  ship  as 
velL     He  cited  J,dam$  t.  Orane^  1  0.  &  M.  980. 

Lord  HiBscKiLb,  0.— The  sole  question  in  this  case 
is  whether  a  ship  that  was  being  built  for  the  plaintiif , 
or  xather  for  Mr.  France,  whose  executor  the  plaiutiiC  is, 
in  a  dry  dock  rented  by  Gilbert  from  the  defeiid^nt 
oompany,  was  exempt  from  distress  for  rent  due  by 
Qilbert. 

The  general  rule  of  law  is  that  all  the  goods  on  the 
dsmised  premises  are  subject  to  distress.  Certain  ex* 
septions  hsYC  been  engrafted  on  that  rule,  and  it  is 
srgued  that  this  case  comes  within  one  of  those-  excep* 
tions.  The  short  facts  here  are  that  Gilbert  rented  the 
dock  from  the  defendants,  and  contracted  with  France 
to  bnildjhlm  a  TcsseL  Payment  was  to  be  made  by 
instalments,  according  to  the  amount  of  work  done  on  the 
Yessel.  Several  instalments  were  paid,  and  the  Tcssel  was 
sppaiently  approaching  completion,  when  she  was  dis- 
trained upon  for  rent  due  to  the  defendants  from 
Oilbert  It  is  said  that  the  property  in  the  Tessel,  so 
lar  as  it  was  completed,  had  passed  to  the  plaintiff. 
It  is  not  necessary  now  to  decide  that  s  if  it  were, 
the  authority  of  Okmrke  ▼•  SpMCCy  affords  strong 
gmund  for  spying  that  tfie  property  had  passed. 
But  though  the  property  Tested  in  the  plaintiif,  it  being 
Tip  to  l^at  time  in  Gilbert,  yet  Gilbert  was  entitled  to 
ntsin  possession  of  the  Tessel  for  the  purpose  of  com- 
pleting it  and  earning  the  remaining  instalmente,  and 
the  plaintifl  would  not  be  entitled  to  take  possession  of 
it. 

That  being  so,  it  is  argued  that  the  case  comes  within 
the  exception  described  in  Simpson  t.  Bartopp  as  "  a 
thbg  deliTered  to  a  person  exercising  a  public  trac^e  to 
be  carried,  wiought,  worked  up,  or  managed  in  the  way 
of  his  trade  or  employ."  That  rule  is  stated  in  sub- 
stantially the  same  terms  in  Gi$bourn  t.  Burstf  de- 
cided in  1714.  That  rule  was  repeated  in  MuapraU  t. 
Orsgoryf  decided  in  1838,  and  in  other  cases.  Mr. 
Finlay  says  that  the  case  comes  within  those  terms. 
I  assnaie  now  that  the  property  in  the  Tessel,  so 
far  ss  it  was  completed,  was  Tssted  in  the  plaintiff, 
and  therefore  we  haTc  the  property  of  another  person  on 
the  premises  of  a  trader,  fint  that  is  not  enough; 
and  so  it  is  said  that  the  property  was  there  for  the 
purpose  of  being  wrought  up  by  the  trader  in  the  way  of 
histnde.  I  agree  that  that  was  so.  But  it  was  con- 
tended by  the  defendants  that  that  was  not  sniBcient» 


as  the  rule  uses  the  word  *<delif ered,"  and  that  there 
had  been  no  '*  deliTcry  *'  to  the  trader  within  the  mean- 
ing of  the  rule.  In  answer  to  that,  Mr.  Finlay  said  that 
it  was  not  essential,  in  order  to  bring  a  case  within  the 
rule,  that  the  thing  should  be  deliTered  to  the  trader  to 
be  wrought  or  worked  up,  and  that  the  rule  in  its  prin- 
ciple does  not  involTC  deliTcry.  Now  all  we  hate  to  do 
[s  to  see  if  the  case  comes  within  the  rule  as  laid  down. 
If  we  were  to  leaTC  the  language  of  the  rule  and  to  look 
at  the  supposed  principle  of  it,  it  would  be  difficult  to  say 
that  some  of  the  cases  excluded  from  the  rule  ought  not 
to  oome  within  its  principle*  In  truth,  it  is  an  anomalous 
thing  to  allow  one  man's  goods  to  be  seized  for  another 
man's  rent.  The  rhle  being  anomalous,  the  exceptions 
to  it  are  necessarily  anomalous.  If  the  courts  could  go 
beyond  the  rule  itself,  they  would  hsTc  done  so,  one 
would  haTC  thought,  in  the  case  of  Wood  t.  Clarke^ 
where  a  stocking-frame  with  some  worsted  yam 
was  sent  to  a  weaTer  for  the  purpose  of  haTlng  the 
yam  woTcn  into  stockings,  and  yet  the  court  refused  to 
extend  the  rule  so  as  to  hold  the  frame  exempt  from' 
distress  for  rent,  because  the  frame  did  not  come  within 
the  terms  of  the  rule,  it  not  hsTing  been  sent  to  be 
wrought  or  worked  up.  Looking  at  the  terms  of  the 
rule,  it  is  ss  much  a  part  of  it  that  things  should  be  sent 
to  be  wrought  or  worked  up  as  that  things  should  be 
sent  to  be  carried.  If  we  extend  the  rule  in  the  one 
ease,  we  must  do  so  in  the  other.  The  principle  of  the 
fule,  if  a  principle  is  to  be  found  in  it,  is  not  departed 
from  by  holding  that  there  must  be  a  dellTcry,  and  the 
rale  applies  where  one  person  who  is  entitled  to  the  pos- 
session of  goods  has  intrusted  them  to  a  trader  for  the 
purpose  of  being  wrought  up  in  the  way  of  his  trade. 
By  so  intrusting  them  £at  person  would,  except  for  the 
exemption,  render  them  liable  to  distress,  and  the  prin- 
ciple of  the  exemption  is  that,  haTing  so  intrusted 
them  and  parted  with  the  possession,  he  should  not  be 
liable  to  haTc  them  distrained,  as  otherwise  he  would 
not  be  likely  to  send  them,  end  so  the  exemption  is  in 
laTonr  of  trade.  I  do  not  say  that  that  is  a  principle, 
but  it  is  the  ground  upon  which  the  rule  has  been 
rested.  It  is  said  that  the  word  "  deliTcry  "  is  not  used 
in  the  old  cases  or  in  Coke.  That  is  so,  no  doubt ;  but 
to  the  rule  there  are  attached  illustrations,  cTcry  one  of 
which  assumes  deliTcry  ;  and  the  same  is  true  of  Black- 
stone.  All  the  illustrations  involre  delirery  by  one 
person  of  his  goods  to  another. 

In  the  present  case  there  was  nothing  like  deliTcry.  The 
goods  were  originally  the  property  and  in  the  possession 
of  Gilbert.  After  the  first  and  other  instalments  were 
paid,  the  poseession,  and  the  right  to  the  possession, 
remained  in  Gilbert  as  before.  The  difference  was  that 
certain  property  passed.  How  can  it  be  said  tliat  the 
materials  or  goods  were  dellTcred  to  Gilbert  to  be 
wrought  up  in  the  way  of  his  trade,  CTcn  giring  the 
widest  possible  meaning  to  the  word  **  deliTered'*  P  It 
was  ssid,  and  said  truly  I  think,  that  a  ship  sent  to  be 
repaired  would  be  pririleged  from  distress ;  and,  upon 
lihat,  it  was  said  that,  supposing  the  ship  had  been 
finished  and  paid  for,  and  before  the  plaintiff  took  pos- 
session he  ordered  an  alteration  to  be  made  in  her,  she 
would  be  prifileged  from  distress ;  and  that  that  shows 
that  no  actual  delirery  is  necessary.  I  think  that  might 
be  so,  as  in  that  esse  the  plsintifl  would  be  entitled  to 
m9  possession  of  the  ship,  and  he  may  be  said  to  haTC 
deliTered  her  to  the  builder  to  hare  the  alteration 
edSeeted.  But  in  the  present  case  there  was  no  deli? ery, 
actual  or  oonstnictiTc,  at  all.  I  oonfess  that  I  hare 
arrired  at  this  conclusion  with  resret,  but  the  rule  has 
been  Isid  down  for  so  many  years  that  an  appeal  for  its 
filteration  must  be  addressed  to  the  Legislature.  It  is 
not  competent  for  us  to  extend  the  rule.  The  appeal 
musf^  therefoMy  ^  dismissed. 

Lord  BiHi^  li.B.-'The  fiiit  thing  that  it  is  neccssttry 
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to  do  Ib  to  see  vhat  ia  the  law.  The  law  upon  this  point  is 
part  of  the  common  law,  and  it  has  been  stated  over  and 
over  again.  In  the  oase  of  Simpton  ▼.  Eartopp  the  law 
is  laid  down  aconrately  and  completelj.  The  Lord 
Chief  Jnstioe  there  laid  down  five  exemptions  in  the 
form  of  rnles,  and  not  as  principles  of  law.  The  first 
exemption  relates  to  j^nres ;  to  saj  that  there  is  a 
principle  in  that  is  abanrd  ;  it  is  simplj  a  mle.  Again, 
cocks  or  sheaves  of  com  were  exempted,  bat  that  also 
was  a  mere  mle  ;  there  was  no  principle  in  it.  There 
are  exemptions  also  as  to  beasts  of  the  plough  and  instra* 
ments  of  husbandry,  and  as  to  the  instruments  of  a  man's 
trade  or  profession,  provided  thereis  sufficient  distress 
besides ;  but  these  again  are  rules,  and  not  principles. 
All  the  above  exemptions  relate  to  the  goods  of  the 
person  who  owee  the  rent. 

Then  we  come  to  the  goods  of  other  people,  and  the 
Ohief  Jnstioe  states  the  mle  of  exemption  twice  in  not 
quite  the  same  terms,  stating  it  first  as  "things  de- 
Uvered  to  a  person  exercising  a  public  trade,  to  be 
carried,  wrought,  worked  up,  or  managed  in  the  way  of 
hie  trade  or  employ "  ;  and,  secondly,  as  "  things  senf 
or  ddiTered  to  a  person  exercising  a  trade  to  be  carriedt 
wrought,  or  manufactured  in  the  way  of  his  trade.'* 
The  reason  glTcn  by  the  Ohief  Justice  for  the  rule  is  not 
part  of  the  rale  itself — ^namely,  that  they  are  priTileged 
for  the  sake  of  trade  and  commerce,  which  could  not 
be  carried  on  if  such  things,  under  these  circumstances, 
could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are.  "  Such  things  **  refer  to  the 
things  mentioned  in  the  mle — namely,  things  sent  or 
delivered.  Those  are  rules,  and  the  Gourt  of  Exchequer 
Ohamber,  in  MtupraU  ▼.  Chregoryy  have  so  said,  and 
refused  to  say  that  they  are  principles.  This  particular 
exception  with  which  we  are  now  dealing  is  for  the 
bendit  of  trade  and  commerce.  The  cause  or  ground 
of  the  rule  is  to  protect  goods  sent  to  a  trader  to  be 
worked  up  or  manufactured  by  him  in  the  way  of  his 
trade,  so  as  to  enable  trade  to  be  carried  on,  as  a 
person  would  not  send  or  deliver  his  goods  under  such 
circumstances  if  they  were  liable  to  be  distrained.  The 
words,  "  sent  or  delivered,"  are  an  essential  part  of  the 
rule.  The  things  must  be  sent  or  delivered  by  the 
owner  to  a  person  exercising  a  trade — to  no  one  else — 
to  be  carried,  wrought,  or  manufactured  (in  the  previous 
statement  of  the  rule  it  is— to  be  carried,  wrought, 
worked  up,  or  managed)  by  him  in  the  way  of  his 
trade.  There  must  be  a  person  carrying  on  a  trade 
whose  trade  consists  in  doing  one  or  other  of  those  acts, 
and  the  owner  must  send  or  deliver  his  goods  for  the 
purpoee  of  hating  them  dealt  with  in  one  of  those 
modes. 

It  was  said  that,  if  the  thing  which  originated  on  the 
premises  were  finished,  so  that  the  person  ordering  it 
bad  the  property  in  it,  and  was  entitled  to  its  possession, 
and  if  that  person  required  some  addition  or  alteration 
to  be  made  to  it,  and  left  it  on  the  trader's  premises  for 
that  purpose,  that  would  amount  to  a  **  sending  of 
delivery'*  of  it  to  the  trader  for  the  purpose  of  the 
addition  or  alteration  within  the  meaning  of  the  mle, 
and  that  such  a  case  was  similar  to  the  present.  I  think 
that  in  such  a  case  that  would  be  so.  The  law  would 
not  require  the  owner  to  go  through  the  idle  form  of 
taking  the  thing  away  and  then  sending  it  back  for  the 
alteration  to  be  made.  That  would  be  equivalent  to 
delivery.  But  in  the  present  case  there  was  no  sending 
or  delivery  of  any  sort  to  the  shipbuilder.  It  may  not 
be  necessary  to  decide  whether  the  property  passed  in 
each  part  when  it  was  paid  for.  I  will  assume  that  the 
property  did  pass.  But  it  is  a  necessary  inference  from 
the  case  that  the  builder  had  a  right  to  the  possession 
in  order  to  finish  the  ship  and  earn  the  remainder  of  the 
instalments,  unless,  indeed,  the  purchaser  paid  for  the 
whole  ship  and  took  it  over  before  completion,  and  thus 
relieved  the  builder  from  the  obligation  of  finishing  it ; 


but  this  is  too  improbable  a  supposition.  Ths  fl 
therefore,  was  never  entitled  to  the  possssMSi 
ship,  and  so  it  is  not  brought  within  the  nils  ssl 
privileged.  The  judgment  was,  therefort,  ligkk 
Fbt,  L.J.— The  exception  within  which  tUi 
sought  to  be  brought  is  stated  in  Oishoum  v.  I 
these  words :— ''  Goods  delivered  to  any  penoaefl 
a  public  trade  or  employment  to  be  carried,  wm 
managed  in  the  way  of  his  trade  or  employ,  sn  I 
time  under  a  legal  protection^  and  are  privilflgl 
distress  for  rent."  That  was  adopted  fa  Si^ 
,  Eartopp,  which  has  been  oonsider^sd  tiie  Mi 
upon  the  subject  All  the  cases  assume  a  dsttie 
I  do  not  think  that  we  can  depart  from  fin  i 
accepted  by  the  Exchequer  Chamber  in  1838inM 
▼.  Oreffory.  Not  one  instance  can  be  prodnsel 
there  has  not  been  a  sending  or  delivery,  ' 
MuipraH  ▼.  Gregory  the  court  thought  thst 
rule  an  essential  part.  It  was  eaid  by  Mr.  1 
those  words  were  introduced  casually  and  p«r 
But  if  they  were  strack  out  the  mle  would  be 
siderably  extended.  As  the  rule  now  stsndi, 
the  property,  but  the  right  to  the  poseesttbu  m 
the  person  sending  the  goods.  Therefore,  it  it 
tended  to  extend  to  goods  not  the  propertjr  ol  tbi 
who  had  the  poss^onof  them,  but  who,  at  th«  "■" 
was  not  entitled  to  retain  the  poesoMioa  u  j 
owner.  Possibly  there  may  be  oases  whet*  the  li' 
extend  the  exception,  though  there  msj  tiot 
actual  but  only  constractive  deliTery.  That 
but  those  cases  are  not  now  before  tv»  and  thti 
certainly  not  bne  of  them.  The  jodgiDAiitt  ' 
must  be  affirmed. 

Appeal  dUmiited, 

SoUcitors  for  ihe  (plaintiff,  G.  L.  P.  Eyni 
Clarkedb  Son^  Leeds. 
Solicitors  for  the  defendants,  Bluid  Ala^ 


Ktg)    0otttt    of    iustta 


Chan.  DIt.  ] 
Ohltty,J.   I 


SCHOTB  r.    SCHIOKCO.    (t.) 


Copyright'^Phoiographic  alhwn — Bock^C^^ 
(5  <»  6  Vict,  c.  45).  I.  L 

A  photographic  album,  caUed  •*  The  Ct^dli 
with  a  lUi  of  the  caeiUa  represented  %  ^^'f^ 
ing$  and  a  ehort  deecription  of  ihs  etmi^t  *^ 
the  portion  of  a  page,  is  an  omamentd  af^^w 
merce  and  not  a  "  book  "  vnthin  5  *fc  6  FTd  t  **» 

But  there  toould  be  no  infringtmtni  o/  «^ 
such  album  wtre  a  •*  book  "  within  thi  ^i^^f"^ 
the  title  of  "  Castle  Album,*'  in  th6  *ift«^  J.* 
that  the  term  had  come  to  be  used  in  ihe  wirmtf 
exclusively  the  goods  of  the  plaintiff. 

Motion.  ^ 

The  plaintiff  claimed  to  be  the  faventof  oi  ^ 
albums  called,  and  known  in  the  tnd«  li  ^ 
albums,  or  "  The  Castle  "  albums.  Tbt  *l^"f  ^J™ 
the  usual  form  of  albums,  but  cofttuned  loi^  ^ 
"  The  Castle  Album  "  and  a  printed  H-t  of  ^\  ^ 
castiee,  painted  illustrations  of  wbie^  *PF^^ 
pages  of  the  album.  ^^^__^-- 

(a.)  fiepoited  by  V.  ni  8.  Fowxi*  M- 1**^ 

Law.  "^ 

T 
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High  Goubt. 


SOHOTB  V.  SOBMIHGKJB.— LOBIKO  V.  DATIf. 


High  Ooubt. 


Thia  was  a  motion  hj  the  plaJntlfP  for  an  interim 
iojanotion  reatndning  the  defendant  fiom  infringing  the 
pUintifTs  registered  oopyright  in  '*  The  Castle  Albam,'* 
and  from  selling  as  the  plaintifTs  goods  castle  albums 
not  of  the  plaintilfs  manufaotnre.  The  albums  com- 
plained of  as  being  sold  by  the  defendant  were  of  similar 
appearance  to  those  of  the  plaintilfs  mannfaotnre,  and 
contained  a  limilar  printed  title  with  a  list  of  the  castles, 
bat  the  painted  iUostrations  were  not  copied  from  the 
plaintiifs  album. 

Bomeff  Q^Cf  and  J.  CtdUry  for  the  motion. 

iiifon,  Q,0.t  and  AUxander,  for  the  respondent. 

Cbutt*  J.— The  argument  for  the  plaintift  is  baaed  on 
two  distinct  grounds. 

First,  the  question  of  copyright  under  5  ft  6  Vict.  o. 
45. 

The  plaintiiTa  album  is  a  book  in  form,  but  in  form 
only ;  it  is  not  a  book  within  the  scope  of  the  preamble 
of  that  statute  which  speaks  of  literary  work,  nor  a  book 
vithin  the  1st  aeotion,  which  contains  an  interpretation 
of  tbe  term  as  need  in  the  statute.  The  only  letterpress 
vhieh  it  contains  consUU  of  the  title  "  Oastle  Album,"  a 
lilt  of  the  castles  represented  by  coloured  drawings,  and 
t  short  description  of  the  caatles  themselves,  not 
Mvering  more  than  a  portion  of  a  page.  In  substance,  the 
flftintiif's  album  is  an  ornamental  artiole  of  commerce, 
Mosisthig  of  a  collection  of  open  spaces  or  frames  for  the 
bioTtion  of  photographic  portraits,  with  picturss  of  oas- 
tlM  bound  up  together  in  the  form  of  a  book.  But,  even 
I  il  it  were  a  book  within  the  statute,  there  is  no  infringe- 
ment of  the  copyright.  The  defendant  has  neither  taken 
.  nor  oopied  any  part  of  the  plaintifrs  album  beyond  the 
*  tiUe  **  GasUe  Album,"  and  it  is  dear  that  the  mere  taking 
of  a  title  oonaisting  simply  of  those  ordinary  words  of 
the  English  language  would  not  be  an  infringement  of 
the  oopyright. 

So  far  aa  I  am  concerned  my  decision  on  this  point  is 

InsL 

Secondly,  the  question  of  trade  name. 

It  is  not  the  name  under  which  the  plabitiff  trades. 

It  k  alleged  that  the  term  '*  Oaatle  Album  "  has  come  to 

be  uied  in  the  market  in  a  secondary  sense  to  denote 

ezolosively  an  album  of  the  plahitiff's  manufacture  or 

ehoioe.    In  eftect  the  plaintifl  seeks  to  bring  his  oaee 

within  the  principle  of  Wothenpoon  w.  Ourrte,  L.  R. 

5  H.  U  508,  81  W.  B.  Big.  118.    He  has  been  seUing  his 

•Ibam under  the  designation  of  the  ^^ Oastle  Album" 

■ince  1883,  and  has  sold  a  great  many  oopies*-some 

7,000  or  so— and,  on    the  evidence  as  it  stands,  it 

appears  that   no  other  person  has  sold  albums  under 

that  name  until  the  defendant  recently  began  to  sell  his. 

Bat  theae  facts,  by  themselTes,  are  insufficient  to  eotab- 

^h  the  plaintiffs  case.    There  is  evidence  given  by 

pertons  conversant  with  the  trade  to  the  effect  that  the 

terai  "  Castle  Album  "  is  now  undentood  in  the  trade  to 

lepneent  the  plaintiff's  goods  ;  but  several  of  the  plain- 

^1  witnesses  are  silent  on  the  subject,  and  some  othen 

%ho  have  made  affidavits  do  not  say  more  than  that  the 

tenn  *<  Castle  Album"  denotes  the  plaintifl*a  albums 

>&d  no  o'thera.    This  may  mean  that  the  term  denotes 

the  plaintiff's  goods  to  the  witnesses  themselves,  which 

u  Yery  probable,  and  may  be  accepted  as  true,  seeing 

^t  they  are  customers  of  the  plaintiff's,  and  have 

i««eivedfrom  him  all  the  '* Oastle  Albums"  they  have 

ll^Qght ;  thus,  in  their  minds,  the  term  would  naturally 

he  SModated  vrith  the  plainUff,  and  goods  of  his  manu- 

iactote  or  selection.     Bat  sUtements  to  this  effect  fall 

far  ehort  of  the  proposition  which  tbe  plaintiff  seeks  to 

Mtabliah-^namely,  that  the  term  is  now  accepted  in  the 

>^het  generally  as  designatiDg  exclusively  his  goods. 

|>PP08ed  to  the  evidence  of  the  plaintiff's  witnesses  is 

^«  etidenoe  of  a  considerable  body  of  respectable  wit- 

^^^^^  also  conversant  with  the  trade.     Further,  the 


plaintiff  has  been  seUing  other  albums  of  a  similar 
character  but  under  different  designations,  such  as 
'*The  Lake  Album,"  ''The  Old  Saxon."  and  *<Tbe 
Marble  " ;  and  other  dealen  in,  or  manufaoturen  of,  a 
similar  article  have  been  selling  them  under  the  desig- 
nation of  "Floral"  albums,  <*Old  London,"  "The 
Thames,"  "The  Alexander,"  and  the  like.  All  these 
albums  are  apparently  similar  to  the  album  in  question, 
differing  wholly  or  mainly  in  the  pictnrea  they  contain, 
and  the  titles  appear  to  be  taken  from  the  pioturea,  and 
to  be  deaoriptive  of  them.  It  is  urged  for  the  plaintiff 
that  these  terms  are  not  descriptive  of  an  album  for 
photographs.  They  an  not  exclusively  descriptive; 
few  descriptions  are  so ;  but  they  are  descriptive  so  far 
as  they  go,  and  serve  to  denote  the  difference  between 
different  sets  of  albums  of  the  same  class.  It  is  obvious 
that  any  person  is  at  liberty  to  make  and  sell  albums 
with  representations  of  castles,  and  it  !s  a  strong 
proposition  to  say  that  he  is  not  at  liberty  to  describe  it 
as  a  "Oastle  Album"  or  "The  Oaatle  Album." 
Assuming  that,  in  point  of  law,  it  is  competent  for  the 
plaintiff  to  claim  an  exclusive  right  to  this  title  or 
term,  he  can  only  do  so  by  establishing  incontrovertibly 
the  proposition  that  the  term  has,  by  general  user,  come 
to  be  used  in  a  secondary  aense  as  an  equivalent  for,  and 
to  denote  exduaively,  his  own  goods,  and  much  mora 
cogent  evidence  would  be  required  than  he  has  addnoed 
in  support  of  the  motion. 

On  the  balance  of  evidence  as  it  stands,  and  on  the 
question  of  probable  success  or  failure  at  the  trial,  I 
refuse  to  grant  the  injunction.  But  I  make  the  costs 
costs  in  the  action. 

if  often  re/uied. 

Solicitors,  H,  Berdmieh ;  MeKenna  <ft  Co. 


LoBiKG  V.  Dayis.  (a,) 

Ctutom  of  Stock  Exchange --LiahilUy  of  fra#is/eree^ 
Principal  and  agent — Sale  of  $hare$, 

A,  ineiruded  hi§  broken  to  purchase  eharee  in  a  Joint 
etoch  hank  and  received  a  bought  note  which^  according 
to  the  ueual  euetom  of  the  Stock  ^oehtrnge^  did  not 
specify  the  registered  numbers  of  the  shares.  Between 
the  date  of  the  purchase  and  the  settling  day  the 
bank  was  ordered  to  be  ufound  up.  Be/ore  the  sMing 
day  A.'s  solicitors  terote  to  the  brokers  repitdiaUng  the 
contract  for  the  purchase  of  the  shares  on  the  ground 
that  it  was  illegal  and  void  under  30  Vict.  c.  29, 
and  gave  notice  that  if  tJiey  completed  it  would  be  at 
their  own  risk.  On  the  same  day  A.  wrote  a  private 
letter  to  the  brokers  saying  that  he  wished  them  dearly  to 
understand  that,  whatever  position  they  had  to  assume 
foith  regard  to  the  shares,  J^e  considered  himself  bound  to 
support  them.  The  name  of  A.  was  returned  by  the 
brokers  as  the  purchaser  of  the  shares  and  the  purchase" 
money  was  paid  by  them  to  the  vendor*s  brokers  and 
Vfith  charges  repaid  by  A*  A  transfer  of  fAe  shares 
executed  by  the  vendor  was  sent  to  the  brokers  for 
executiont  but  A.  dedined  to  execute  and  returned  it  to  the 
broken,  in  whose  ctAStody  it  remained. 

Hdd,  that  A.  by  his  condud  and  by  not  definildy 
repudiating  the  authority  given  to  his  ctgents,  the  brokers, 
had  become  equitable  oumer  of  the  shares,  and  was  bound 
to  indemnify  the  vendor  <tgainst  all  costs  and  liability 
in  resped  thereof. 

Trial  of  action. 

(a.)  Beported  by  V«  na  S.  Fowke,  Esq.,  Barrlster-at- 
Law. 
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LoRzxo  V,  Datu.*— WiuiAiu  V.  Db  Boihtillb. 


Hns( 


The  plaintiff,  \>j  her  hrc^n,  Heesn.  Peuber  k  Boyle, 
•old  thirty  Oriental  Bank  eharee  on  the  Stook  Bxohange 
to  a  jobher  on  the  SSCh  of  April,  1684.  The  oontraot 
note  did  not  speoif  j  the  nambers  of  the  shares,  and 
was,  therefore,  toM  nnder  Ijeenaan'a  Act  (SO  Yict.  e. 
89).  The  defendant  Davie  inatmoted  bis  broken, 
the  defendants,  Sorntton  ft  Son,  to  buy  ten  Oriental 
Bank  shares  on  the  Stook  Bxchange,  and  they  aoeordingly 
booght  those  shaves  of  the  Jobber.  This  oontraot  was 
avoided  bjr  Lobbmui's  Aot*  BetBreen  the  date  of  the 
pnrofaase  and  sale  and  the  settling  day,  the  Oriental 
Bank  ims  ordered  to  be  wound  up,  and  Datis  became 
aware  of  that  eireninstanoe« 

On  May  13, 1884,  Dafls*s  solioitors  wrote  to  Sorutton 
k  Son : — *'  On  behalf  of  Mr.  Davis  we  beg  to  give  yon 
nodoe  that  he  repudiates  the  oontraot  for  the  pnrohate  of 
ten  Oriental  Bank  shares  oontained  in  your  bought  note 
of  April  30)  1884,  on  the  ground  that  suoh  oontraot  is 
illegal  and  void,  being  in  oontravention  of  the  Act 
soviet.  0.  89,  and  we  further  give  you  notice  tiiatif 
you  oomplete  the  same  yon  will  do  so  at  your  own  risk, 
and  that  Mr.  Davis  requests  that  you  wiU  not  give  his 
naau  to  the  selling  broker  or  Jobber,  and  will  not  in  any 
way  aet  on  his  behalf  under  or  in  pursuance  of  the  said 
oontraot." 

On  the  same  daj,  Davis  wrote  to  a  member  of  the 
flcm  of  Sorutton  L  Son  with  whom  he  was  on  terms 
of  intimacy  aa  follows : — ''  Dear  Jamee,— Messrs.  ^bins, 
Cameron,  &  Kemm  willsend  you  a  formal  letter  "  (»'.«.,  the 
letter  just  referred  to)  <<  reepecting  the  Oriental  Bank 
shares,  but  although  this  step  may  be  desirable,  both  In  your 
and  my  interest,  I  hesitated  mnoh  about  sanctioning  it,  and 
wish  you  clearly  to  understand  that,  whatever  poeition 
you  may  have  to  assume  with  regard  to  them,  I  consider 
myself  fully  bound  to  support  you.*' 

The  name  of  Davis  was  returned  by  Sorutton  k  Son  as 
the  purchaser  of  the  shares,  and  the  purchase-money  was 
paid  by  them  to  the  vendor's  brokers,  and  with 
brokerage  expenses  repaid  by  Davis.  A  transfer 
of  the  shares  executed  by  the  vendor  was  sent  to 
Sorutton  k  Son  for  execution,  but  Davis  refused  to  exe* 
cute,  and  returned  it  to  Sorutton  k  Son,  in  whose 
possession  it  remained  until  produced  in  court  in  the 
action. 

This  action  was  instituted  by  the  vendor  of  the  shares 
for  the  purpose  of  obtaining  a  declaration  that  the 
'plaintiff  was  trustee  of  the  shares  for  the  defendant 
Davit,  and  that  Dafis,  or  alternatively  the  defendants, 
Sorutton  k  Son,  might  be  ordered  to  indemnify  her 
against  all  calls,  and  any  interest  thereon  made  or  to  be 
made,  and  all  liability  and  loss  in  respect  of  the  taid 
shares. 

MamaghUn^  Q.C^  and  ffaidane,  for  the  plaintiff.— 
Davis,  though  he  has  not  executed  the  transfer,  has,  by 
his  condust  and  by  not  definitely  repudiating  the 
authority  given  to  Sorutton  k  Son,  beooma  equitable 
owner  of  the  shares,  and  as  suoh  he  is  bound  to 
indemnify  the  plaintiff  against  all  costs  and  liability  in 
respect  thereof :  Coles  v.  Briitowft  17  W.  B.  105,  L.  B.  4 
Ch.  3 ;  Shaw  v.  FUheTy  4  W.  B.  35,  5  Da  G.  M.  k  G. 
596 ;  Bowring  v.  Sh^herd,  19  W.  B.  852,  L.  B.  6 
Q.  B.  309;  Bead  v.  Anderson,  32  W.  R.  950,  13 
Q.  B.  D.  779 ;  Neilsan  v.  Jamsf,  9  Q.  B.  D.  546,  30 
W.  a  Dig.  207 ;  Seymourlw.  Bridgs,  14  Q.  B.  D.  460, 
33  W.  B.  Dig.  169;  Ferry  v.  Barntit,  15  Q,  B.  D. 
888. 

ScruUon,  for  Davis. 

Orosslegf  Q.O.,  and  Bamell,  for  Sorutton  k  Sob« 

Macnaghttn,  Q»0.f  replied. 

Chxttt,  J. — I  have  three  questions  to  decide— >(1) 

whether  Messrs.  Scmtton  k  Son  had  Davit'a  authority 

,    to  accept  the  transfer  P  (2)  whether  they  did  accept  the 
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transfer  P  and  (8)  the  question  of  the  legsl  \ 
tranefet  having  been  aooepted,  whiol 
arise  if  the  other  two  qaeititMii  are 
afflmatife.    [With  rssp^ot  to  questions  (1] 
lordship  went  through  the  evMeneek  and  i 
eondn^n  that  the  authority  given  to  ( 
had  not  been  revoked,  and  that  tiiey 
aeeept  tiie  tfanafer  on  behalf  of  Davls^  ends 
I  now  oome  to  the  question  aa  to  tiie  ' 
accepting   a   transfer.     Now    the 
executed    by  the  defendant  Davis, 
authority  on  this  point.     Co!ss  v.  Brittom  \ 
which  involved  direotly  tha  question  of  I 
liabiUty.    The  Appeal  Court  held  that 
bewi  relieved  of  the  liability  whieh  fsll 
reason  of  his  original  oontraot  of  pnreha 
liabOity,  whioh  would  otharwise  hats 
him,  was  imposed  in  the  eironflutsaoes  o(  i 
the  transfereef ,  and  none  of  the 
ecnted  a  transfer.    The  Appeal  Ooart 
held  and  did  not  hM,  that  the  Jobber  vss 
leas  some  other  person  had  beoooie  llaMsk 
exaot  decision  was  that  the  Jobber  was  i 
deolsion  involvee  the  proposition  that 
were.    Lord  Oslrns^  after  menttoning  the  c 
says: — *' In  these  dreamatances^  the( 
traneaotlon  being  in  no  way  Impugned)  I 
reoogniaed  by  the  plaintiff,  we  are  of 
proper  conoluslon  to  draw  la  that  the  wbols  I 
and  the  tnnsfera  ol  them  were  duly  aooipldl  J 
for  by  the  tranaferee»/*  and  than  i 
paeeag^^*'  tiieaa    transfereee 
aa  if  they  had  esMUted  the  deeds." 
grouad  upon  whioh  the  tranaf erses  vvs  li 
aeeepting  the  ttansfen^  baoanee  the  t 
original  partlea  to  the  oontraet  with  the  | 
a  llttte  later  a  hia  Judgment^  Loid  f 
approval  Lord  Oranworth's  oh 
Fisher f  and  says  that  tliey  applied  i 
before  him — namely.  Coles  v.  Bristowe. 

I  put  a  simple  oasc'   if  a  aum  auikMt  I 
belag  no  prsvioos  oontraot  whatefsr, 
transfer  to  another  of  eharoB  or  stock,  oa  I 
transfer  It  to  a  sale,  and  the  Intsndcd 
the  pniohaae-nioney  upon  the 
transfer  into  his  own  posssssin 
asked  the  qneetion,  whioh  I  think  Is  i 
putting  it,  whether  the  tfanafatae,  by  1 
tranefer  of  shares,  has  not^  as  batwesn  1 
traneferori  beoome  the  equitable  • 
and  that  notwithstanding  that  the 
exeento  the  transfer  P    I  ai^, 
view,  Mr.  Davis  has  beooase  eqaitsUs  < 
shares,    and,  therefore^  It  folbws 
owner  of  the  eharee,  ha  b  bonad  Id  1 
person  who  legally  hoMa  the  sharsil 
and  absdnto  eestmi  fm  tnuL 

The  reenlti  therefore^  to  thai  Idsoiiittil 
in  favour  of  the  plalatifl. 

Solicitors,  Barnard  S  Co.;    JWwi, 
Kemm;  Merriman,  Pike,  A  MrrrifMis, 
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Q.  B.  Div.  (Maatoty  and  Mathew.  ih) 

WiLLUKs  r.  Db  Bonmto.  | 

PracUu-^NQiies  e/  molion  fw  «  ^1^ ' 
did  nfA  si^AmssimrtL 

Where c  notice o/tMiUon hadhmf^t 
whieh  the  couH  diineisd  iksmtig^'^ 
and  heard  the  moUan. 

(a.)  Bspoited  1^  A.  H.  Two,  B^i  ^ 
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SlOH  OODBT. 


Hvovw  V.  Limi, 


HlOH  OOURT. 


Appeal  ffom  t  decUlon  of  Field,  l.|  at  ohatiben, 
•fllrmlDg  a  deeMon  of  the  maite»  giving  leave  to  the 
plaintiff  to  tign  ftDal  jadgment  la  an  aotion  for  £6,000 

«ad  intereat  bxoaght  upon  a  covenant  in  a  mortgage 

dred. 

l/pfohn,  for  the  respondent,  took  the  prelimlaaiy 
objection  that  the  notice  of  motion  was  bad,  lutving  been 
giren  for  April  S8  (which  was  the  Wednesday  in  Easter 
wtbkf  a  day  on  which  the  oourts  did  not  sit),  or  "  so 
soon  thereafter  as  counsel  could  l)e  heard." 

He  referred  to  Dauhney  t.  ShuUteworth,  24  W.  B.  321, 
1  Ex.  D.  53  ;  Maullin  v.  Eogeri,  W.  N.,  1886,  p.  104. 

iieguM,  and  Swinfm  Eady,  for  the  appellants. 

If  AsriBTT,  J. — ^We  thought  in  the  case  of  Maidlin  v. 
SogerB  that  the  notice  was  bad,  and  that,  as  the  amount 
in  diepnte  was  small,  it  would  be  better  for  all  parties 
not  to  permit  an  amendment.  Here,  however,  though 
the  nodee  is  bad,  the  dispute  is  about  a  large  sum,  and 
t  think  we  ought  to  hear  the  motion.  We  will  give 
leave  to  amend  as  the  parties  tl^ink  fit. 

31ATHBW,  J.,  concurred. 

The  appeal  was  then  heard,  and  dismissed  on  the 
-  meiits* 

Solicitors,  Boorman  ;  Bramall  dt  White, 


Q.  6.  Div.  (Manisty  and  Mathew,  JJ.)  May  10. 

HueHSS  tr.  Littlb.  (a.) 

Bill  0f  sale^'Form  —  Btatemeni  of  oonsidtration — 
Fwuriiy  against  lot$  under  indemnity^^BtlU  of  Sale 
Ad  (1878)  Amendment  Act,  1882  (45  ^  46  Vict.  c. 
43),  •.9. 

A  hiU  of  eale  etated  that,  *'  in  eoneideration  of  the 
franUe  having^  at  the  regued  of  the  jfhmfor,  become 
piaranie$9  o,nd  having  eigned  a  promi$$ory  noie  for  the 
payment  of  £45  obtained  by  the  grantor  from  one  fT.  B», 
.  •  .  o/  tohieh  earn  £32  or  thereaboute  is  etill  owing,** 
and  of  certair,  other  advancee,  the  grantor  aesigned 
the  ehattele  in  the  echedule  **  by  way  of  eeeurity  for  the 
payment  of  tJie  eaid  eum,  and  for  any  moneys  she  may 
be  called  upon  to  pay  in  respect  of  the  said  guarantee 
and  interest  thereon,  and  on  any  payments  which  may 
be  made  as  aforesaid,  at  the  r<Ue  of  Jive  per  cent  per 
annum," 

Held,  that  the  hill  of  sale  was  valid,  and  that  the 
form  in  the  scJiedule  need  not  necessarily  he  followed  in 
a  ease  where  the  hill  of  sale  has  heen  given,  not  for  a 
lean  of  money,  hut  to  secure  the  grantee  against  loss 
under  an  indemnity  given  hy  him, 

Thia  was  an  interpleader  Issue  in  which  a  bill  of  sale 
bolder  was  the  plaintiff,  and  an  execution  creditor 
defendant.  The  sole  question  in  the  action,  which  was 
tried  before  the  learned  county  court  Judge  of  Obeshire, 
VBs  whether  the  bill  of  sale  was  vaiid. 

The  form  of  the  bill  of  sale  sufficiently  appears  from 
the  above  headnote  and  the  Judgment  of  the  court. 

SiUs,  for  the  appellant.— llie  bill  of  sale  is  bad.  The 
consideration  is  not  suflUsiently  disoloeed,  and  the  sum 
owing  on  the  promissory  note  Is  stated  to  be  of  uncertain 
■fflonnt :  Melville  t.  Stringer,  32  W.  K.  890, 13  Q.  B.  D. 
392  ;  Myers  v.  BllioU,  34  W.  B.  338, 16  Q.  B.  D.  526. 
Again,  the  form  in  the  schedule  has  not  been  followed 
in.  respect  of  the  amount  the  grantor  may  be  called  upon 
to  pay,  and  the  interest  accruing  thereon:  Davis  v. 
Burton f  32  W.  R.  423,  11  Q.  B.  B.  537  ;  Hetherington 
V.  Qroome,  33  W.  R.  108,  13  a  B.  D.  789 ;  Bibley  v. 
Higgs,  33  W.  R.  748, 15  Q.  B.  D.  619. 


(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barruitar-at*Law. 


Clay^  for  the  bill  of  sale  holder. 

MiinstT,  J.-^Thts  is  an  appeal  from  the  Judgment  of 
the  county  oeurt  Judge  of 'Oheshire,  by  which  he  decided 
that  the  bill  of  sale  in  question  was  valid. 

The  amount  in  dispute  is  small,  but  the  question 
raised  is,  fn  my  opinion,  important,  and  of  general 
appllcatfon.  Therefore,  I  thought  it  right  to  look  care* 
fully  into  the  oases  on  the  subject  to  eee  if  I  could  find 
any  Indication  of  the  manner  in  which  this  case  ought 
to  be  decided.  The  question  here  has  been  stated  to  bo 
whether  a  bill  of  sale  not  given  as  security  for  a  loan  of 
money,  bat  as  a  security  by  way  of  indemnity  against  a 
liability  incurred  by  some  person  other  than  the  grantor, 
is  one  which,  having  regard  to  late  Acts  of  Parliament, 
can  be  granted.  There  are  two  objects  which  the  Legist 
lature  had  in  view  in  regulating  bills  of  sale.  The 
primary  object  of  the  Legislature  in  passing  the  Act  of 
1878  was  to  amend  the  law  so  us  to  prevent  frauds  on 
creditors  by  secret  bills  of  sale.  The  Act  in  question  in 
this  case — namely,  the  Act  of  1882— has  a  much 
wider  object,  which  seems  to  me  to  have  bsan  the 
protection  of  needy,  and  perhaps  ill-educated,  persons 
against  frauds  practised  on  them,  and  was  meant  chiefly 
to  regulate  bills  of  sale  for  loans  of  money  made  by  that 
class  of  money  lenders  who  always  resort  to  every  means 
to  avoid  compliance  with  such  legislation. 

The  bill  of  sale  here  is  of  a  peculiar  character.  It 
may  be,  and  I  think  ought  to  be,  considered  as  divided 
into  two  parts — as  if  it  were,  in  fact,  two  bills  of  sale. 
One  part  of  the  bill  of  sale  is  in  these  terms  t  **  In  con- 
sideration of  the  said  grantee  having,  at  the  request  of 
the  said  grantor,  become  guarantee,  and  having  signed 
a  ptomlseory  note  for  the  payment  of  a  sum  of  forty- 
five  pounds  obtained  by  the  said  grantor  from  one 
W.  B.,  of  which  thirty-two  pounds,  or  theteabouts,  is 
now  owing."  That  is  the  first  part  of  what  I  shall  call 
the  bill  of  sale  by  way  of  indemnity.  An  objection  to 
this  has  been  taken  that  the  consideration  is  not 
sufficiently  stated,  and  the  bill  of  sala  in  consequence 
void.  *'  Sufficiently  "  may  be  aa^apt  term,  but  It  le  not 
to  be  found  In  the  Act,  which  makes  use  of  the  word 
'•truly."  The  eonsideration  must  be  '•  truly  *  stated. 
There  is  no  suggestion  here  that  the  considemtlon  has 
not  been  truly  stated.  Of  course,  It  may  be  said  that, 
when  the  consideration  is  not  suffldently  stated.  It  is  also 
not  truly  etated.  It  Is  said  that  the  exact  sum  due  upon 
the  promissory  note  Is  not  specified.  A  part  of  the 
amount  had  been  paid  off,  bnt  the  grantee  was  stiU  to 
be  liable  as  a  guarantee  for  what  was  due  at  the  time  i 
therefore,  I  think  that  the  consideration  was,  in  fact, 
Bufflciently  and  truly  stated.  That  disposes  of  that 
objection. 

The  second  objection  is  more  important— oamelf, 
that  the  bill  of  sale  is  not  In  accordance  with  the  form 
given  in  tha  schedule  to  the  Act  of  1882.  It  is  Important, 
for  it  may  be  said  that,  if  a  bill  of  sale  cannot  be  given 
in  that  form  as  an  indemnity  against  such  a  liability,  then 
it  cannot  be  given  at  all,  fcr  it  cannot  be  given  substan- 
tially  in  accordance  with  that  form.  For  the  purpose 
of  seeing  whether  this  bill  of  sale  Is  or  Is  not  void  for 
that  reason.  It  is  necessary  to  look  carefully  at  the 
statute  of  1882  as  compared  with  the  Act  of  1878,  and 
to  see  whether  It  was  Intended  that  transactiene  of  this 
character— namely,  assignments  of  chattels  made  by 
way  of  indeomlty  against  such  a  liability — should  be 
prohibited.  Bearing  in  mind  the  object  of  the  Legis- 
lature, let  ns  look  at  the  terms  that  have  K>een  used. 

Beotion  9  says :  "  A  bill  of  sale  made  or  given  by 
way  of  security  for  the  payment  of  money  by  the 
grantor  thereof  shall  be  void,  unless  made  In  accordance 
with  the  ferm  In  the  schedule.'*  Now  the  form  in  the 
schedule  seta  forth  that,  "  in  oonsldaration  of  the  sum 

of  £         now  naUlto  A.  B.by  a  I> the  said 

A.  B.  doth  b%Jlt)y  assigu    •    •    ,    by  way  of  security 
I  for  the  P«nt^^^  oi  ^  "^""^  ^  ^       and  interest  thereon 
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at  the  rate  of  per  oent  per  annnni.  •  •  •  And  the 
said  A.  B.  doth  farther  agree  and  declare  that  he  will 
dnly  pay  to  the  taid  0. 1),  the  prindpal  torn  aforesaid, 
together  with  interest  then  dne,  by  eqoal  payments 
of  £  on  the  day  of  (or  whatever  else  may  be 
the  stipulated  times  or  time  of  payment)."  This  points 
dearly,  as  4t  seems  to  me,  to  oases  of  loans  of  money 
and  bills  of  sale  of  chattels  given  by  way  of  seoority  for 
the  repayment  of  money  by  the  grantor*  Then  let  as 
retam  to  the  9th  section  and  the  words  there  ased. 
It  is  not  said  that  every  bill  of  sale  shall  be  void ;  the 
langaage  there  ased,  and,  I  think,  advisedly  osed,  is 
most  important.  It  refers  to  bills  of  sale  given  by  way 
of  seonrity  for  loans  of  money.  In  &e  preceding 
section  it  is  said  that «'  every  biU  of  sale  shall  be  daly 
attested, . . .  and  shall  traly  set  forth  the  consideration," 
not  only  those  given  by  way  of  seonrity  for  loans.  That 
inclodes  every  assignment  of  chattels.  The  langaage  of 
the  sections  is  essentially  dlflerent.  The  form  in  the 
schedule  is  clearly  adapted  to  loans  of  money  repayable 
at  given  times.  That  form  cannot  be  ased  in  snch  a 
case  as  this,  and  I  cannot  think  that  it  was  ever  in- 
tended that  no  person  thereafter,  except  by  bills  of 
sale  in  this  form,  should  ever  make  assignments  of 
chattels  by  way  of  Indemnity  against  snch  a  liabilily  as 
this. 

It  may  be  a  man  of  substance  might  wish  to  overdraw 
his  banker's  account,  and  can  it  be  said  that,  beoause 
he  cannot  use  this  particular  form,  every  assignment  of 
chattels  which  he  might  make  to  cover  such  overdraft 
must  be  void.  That  seems  to  be  going  far  beyond  what 
the  intention  of  the  Legislature  seems  to  have  been, 
and  the  language  of  the  Act  does  not  compel  us  to  come 
to  such  a  cottdusion. 

I  condnde,  therefore,  as  regards  this  part  of  the  bill 
of  sale,  that  it  is  valid,  as  it  Is  made  simply  by  way  of 
indemnity. 

I  have  thought  it  right  to  go  through  the  reported 
eases  to  see  whether  my  view  is  in  aooordance  with  the 
opinions  of  other  Judges.  I  think  our  attention  has 
been  directed  to  all  the  important  decisions.  Dafri$  v. 
Bwrton  is  the  first  of  these.  There  it  was  held  that  the 
bill  of  sale  was  void,  because  it  assigned  to  the  grantee 
the  chattels  in  question  by  way  of  security  for  the 
payment  of  £300  money  advanced  and  £180  for  agreed 
capitalised  interest,  and,  therefore,  was  not  in  accordance 
with  the  form  given  in  the  schedule. 

The  Master  of  the  Bolls  said  that "  the  Legidature 
intended  that  loans  of  money  upon  the  security  of  a 
bill  of  sale  shdl  be  a  dmple  transaction."  The  case  is 
not  in  point,  as  it  seems  to  me,  otherwise  than  as  point- 
Sng  out  the  intention  of  the  Legislature  In  passing  the 
Act,  and  I  think  that  the  courts  have  kept  parties 
striotiy  to  the  form  in  eases  of  loans  of  money. 

Then  came  the  cases  of  MdviUe  v.  Strinffer  and 
2£m  parte  Pearee,  82  W.  B.  187,  25  Oh.  D.  656. 
They  were  both  cases  of  loans,  and  the  bill  of  sde 
was  held  to  be  bad  beoause  the  sum  secured  was 
in  one  case  made  payable  ''on  demand,"  and  in  the 
other  case  '<  forthwith."  I  call  attention  to  the  lan- 
guage of  the  Master  of  the  Bolls  in  MtMXU  v.  Siringer^ 
where  he  says  that  the  statute  is  a  '*  parentd  protective 
Act"  .  •  •  "  intended  to  protect  an  indigent  man 
who  wisbee  to  borrow  money  from  bdng  obliged  to 
comply  with  the  terms  which  a  man  possessing  mon^y 
might  impose  upon  him."  The  next  case  is  EMering* 
ton  V.  Qroome,  in  which  Fry,  L. J.,  said,  "  Is  a  payment 
on  demand  a  payment  at  a  time  in  the  bill  of  sale  pro- 
vided for  or  thereby  stipulated?  The  words  of  the 
statute  and  schedule  are,  perhaps,  not  dear.  They  may 
wdl  indnde  a  time  fixed  by  reference  to  any  known 
event ;  they  may,  perhaps,  indude  a  time  to  be  aaoer* 
tained  by  the  happening  of  some  contingency ;  but  they 
do  not,  in  our  opinion*  indude  a  time  to  be  ascertained 
by  nothing  but  the  mere  choice  and  volition  of  the 


holder  of  the  bill  of  sale."  In  tiie 
mon^y  is  payable  in  instalments  after  the  j_ 
become  liable.  It  was  impossible  to  spssi^l 
when  these  payments  were  to  be  madsb  bat  \ 
guarantee  has  been  called  upon  to  pay,  thsa,! 
the  liability  of  the  grantor  will  accrue. 

The  next  case  of  BihUg  v.  Higg9  is 
to  this,  inasmuch  as  it  was  also  a  esse  of  | 
agree  with  the  Judgment  which  was  thi 
to  whioh  I  was  a  party.    The  moneys 
bill  of  sde  were  to  be  paid  at  a  time  to 
by  the  mere  volition  of  the  party  denandi 
very  different  case  ttom  the  present  one. 
called  to   our  attention   waa   Myert  v. 
does  not  seem  to  me  to  touch  the  pressat  ^ 
these  reasons  I  do  not  think  this  part  d  ttM  1 
is  avoided  by  the  statute. 

The  rest  of  the  deed  deals  with  loans  d  i 
in  strict  aooordance  with  the  form  in  the  i 
in  fact,  no  complaint  haa  been  raised  i 
of  it.    Therefore,  I  think  this  bill  of 
the  apped  must  be  dismissed,  with  costs. 

Mathxw,  J. — I  am  of  the  same  opiaioo. 

Appeal  diemisied, 

Solidtors  for  the  plaintiff,  Gruudif,  lioi^  i 
for  Toy  <fe  Broadhent,  Ashton-under-Ljas. 

Solidtors  for  the  defendant,  Dodd  i  ' 
Heywood  4t  Bant,  Mancheater. 


m  BAKKBXJVTCY. 
Q.  B.  Div.  (Gave,  J.) 

J&  jforte  NoBxn. 
A  re  SA.DLKS.  (a.) 

Bankruptcy  Ad^  1863,  seAeef.  2,  s.  lS-1^ 
which  vaiuaUon  c/a  securt^  oankt 

A  creditor  cofMOi  amend  hie  eoJadJos^l 
he  hMe  after  fAe  frtisfes  hoM  gimM  w^f 
redeem^  though  the  Act  soys  As  eoa  A  f 
«me." 

Application  by  creditor  Co  amend  the  \ 
security. 

YFd/e,  for  the  applicant. 

Pyhe,  for  the  trustee. 

Cavx,  J.— This  is  an  application  to  enoM 
of  a  seonrity  under  section  13  nf  eohedaU  t* 
ruptcy  Act,  which  says  that,  where  a  o*^^^ 
section  11}  vdued  his  seourl^,  he  ess  '^   ' 
amend  his  vduation  on  proof  of  a  hotd  ) 
of  a  subsequent  change  of  value  in  the  m 
the  words  "  at  any  time  "  must  be  laMl 
dition  that  matters  are  in  etaiu  quo,   Hthii 
expressed  his  intention  to  redeem  andtf  < 
would  be  abeurd  to  say  that  the  ereditpr  < 
after  redemption  by  reason   of  lOBetUiilJ 
happened  rinoe  redemption ;  and  if  be  r 
neither  can  he  do  so  after  notioe  of  \ 
reason  of  something  happening  sfte  tb»  i 
might  amend  then  if  he  could  shov  tkit  ■> 
some  bond  fide  mieteke  in  his  ^'6<"*'*{^ 
just  discovered ;  but  here  an  ewat  •'•Jj^ 
notioe^via.,  the  death  of  the  bsaknpt-^? 
value  of  the  security,  which  is  a  poli^X  « <"' 
life. 

Appticaiion  re/ueed. 

Solidtors  for  the  trustee,  Irvine  S  /Wf* 

Solidtors  for  Norris,  BoOam  i  JM««*^ 

(a.)  Beported  by  A.  H.  Toddi  B*9^ 
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From  C«A.  (Eoglacd).  June  S9. 

Colonial  Bum  v.  Whdivst.  (a.) 
BankrupUsy^OrdtT  and  dupoiUion^^B&puUd  oumer- 
Bhip — Bankruptcy  Ad^  1888,  a,  44  {Hi.) — 8hare$  in 
ratlway  eompaity— Chose  In  action. 

ShartB  in  a  railway  company  are  "  ohoeea  in  aoiion  " 
9ueh  as  to  he  excepted  from  the  doctrine  oj  reputed 
wmerehip  by  eection  44  {Hi,)  of  the  Bankruptcy  Act, 
1883. 

*'  Oboee  in  action  "  indudee  all  personal  ehatteU  not 
in  possession, 

B,  and  T.  were  in  partnerthip  as  stockbrokers.  Some 
i&orea  t»  a  railway  company  were  bought  with  part- 
nership money^  and  equitably  mortgaged  by  B,  by  deposit 
with  the  appellant  batik  to  secure  the  firm's  banking 
account.  Before  notice  of  deposit  had  bien  given  to  the 
company  B.  and  T.  separately ^  and  as  mcmhers  of  tlhc 
firm^  were  made  betnkrupt, 

Beld,  that  the  circumstances  were  tuch  as  to  prove 
that  the  bankrupts  were  not  reputed  owners  of  the 
interest  of  the  apyeUant  bank  in  the  sJiares. 

Judgment  of  the  Court  of  Appeal  {reported  33  W.  R, 
852,  SO  Oh.  D.  261)  reversed. 

Appeal  from  the  Judgment  of  the  Oourtof  Appeal, 
ftlBrmiog  the  dedelon  of  Baoon,  V.O.,  reported  83  W.  B. 
974,  where  the  facte  are  fully  stated. 

The  queetiop  was  between  the  holders  of  railway 
•bare  oertificatesy  deposited  with  them  as  security  for  a 
debty  and  the  trustee  in  bankruptcy  of  the  depositor, 
who  claimed  them  under  the  reputed  ownership  clause 
of  the  Bankruptcy  Act 

The  Arm  of  P.  W.  Thomas  k  Co.,  consisting  of 
William  E.  Blakew^r  and  P.  W.  Thomas,  carried  on  the 
bnainees  of  stock  and  share  brokers,  and  also  a  large 
loan  bufinesS|  which  was  managed  by  Blakeway. 

On  the  1st  of  April,  1880,  the  firm  owing  £186,000 
to  the  Oolonial  Bank,  Blakeway  deposited  with  the  bank 
as  further  security  certificates  for  7,018  Forth  Bridge 
Bailway  shares,  which  had  been  purchased  for  £28,072 
out  of  partnership  assets,  and  of  which  he  was  the 
registered  holder.  He  also  gave  the  bank  a  blank  trans- 
fer signed  by  him.  The  shares  were  goTerned  by  the 
CSompanies  Glauses  (Scotland)  Act,  1848,  s.  14. 

On  the  29th  of  January,  1884,  Blakeway  absconded, 
and  on  the  30th  Thomas  presented  a  bankruptcy  peti- 
tion. On  the  3lBt  a  receiving  order  was  made.  On  the 
let  of  February  a  petition  was  presented  against  the 
ftmi,  and  on  the  5tb  the  members  of  it  were  adjudicated 
bankrupts. 

On  the  31st  of  January  the  bank,' who  had  not  pre- 
viously given  notice  to  the  Forth  Bridge  Oo.  of  the 
deposit  of  the  share  certificates  with  them,  having  heard 
of  the  act  of  bankruptcy,  gave  notice,  which  was 
reoeived  on  the  Ist  of  February,  and  the  names  of  two 
officers  of  the  bank  were  inserted  in  the  blank  transfer 
as  transferees. 

The  bank  contended  that  the  shares  were  Blakeway's, 
and  the  tiustee  that  they  were  the  firm's,  and  were  in 
Blakeway's  order  and  disposition  in  his  trade  or  business 
within  section  44  (Ui.)  of  the  Baokraptoy  Act,  1888. 

Baoon,  V.O.,  decided  in  favour  of  tbe  trustee,  and  this 
decision  was  upheld  by  the  Ooort  of  Appeal  (Cotton, 
Lindley,  and  Fry,  L.JJ.)i  33  W.  B.  862,  30  Ob.  D.  261. 

The  bank  appealed  to  the  House  of  Lords. 

Sir  B.  Webster,  Q.O.,Bigby,  0.(7.,  and  T.  Northmore 
Lawrence,  tot  the  appellants. 

(a.)  Baported  by  0.  G.  Napiba  Tkollopb,  Esq.,  Barrister- 
at- Law. 


Sir  H.  Bavey,  S.G.^  Marten^  Q.O.t  and  BuMsy^  fov 
the  respondent. 

The  following  cases  were  dted  :-«£b  parts  BouUon^ 
Be  Sketchley,  5  W.  R.  445,  IDeG.k  J.  168  ;  Ex  parts 
SUwart,  Be  SheUey,  13  W.  R.  856,  4  De  O.  J.  «;  S.  548; 
Ex  parte  Richardson,  Be  Richardson,  1  Mont,  ft  Oh.  48  ; 
Ex  parte  Agra  Bank,  Be  Worcester,  16  W.  B.  879,  L.  B.  S 
Ob.  655  ;  Byall  v.  Bowlee,  I  Yes.  sen.  848 ;  Cole  v.  Korih- 
Wedem  Bank,  L.  B.  10  0.  P.  354,  23  W.  R.  Dig.  180  ; 
Ex  parte  Watkins^  Re  Oouston,  21  W.  R.  630,  L.  B.  8 
Oh.  628;  SoeiStS  GinSrale  de  Paris  v.  WaUur,  ante, 
p.  662.  11  App.  Oas.  20 ;  Dundas  v.  Dutens,  1  Yes. 
Jon.  196  ;  and  Humble  v.  Mitehdl,  11  A.  ftE.  205. 

Lord  Blacxbubn. — ^This  is  an  appeal  against  an  order  of 
the  Oourt  of  Appeal  affirming  a  Judgment  of  Yice-Ohan- 
oellor  Bacon,  dated  the  28th  of  July,  1884,  and  ordering 
that  the  plaintiffs,  the  Oolonial  Bank,  do  pay  the  oosts. 
The  Judgment  of  the  28th  of  July,  so  far  as  it  is  material, 
is  as  follows  :**This  courts  being  of  opinion  that  the 
plaintifEs  are  not  entitled  to  the  relief  prayed  by  the 
statement  of  claim  in  this  action,  doth  order  that  the 
action  stand  dismissed  out  of  this  oourt,  with  costs,  to 
be  paid  by  the  plaintifb.  The  facts  are  not  in  dispute, 
and  as  far  as  material  in  tho  view  I  take  of  the  case 
may  be  briefiy  stated.  The  firm  of  P.  W.  Thomas, 
Sons,  k  Oo.,  consisted  of  two  persons,  W.  £.  Blakeway 
and  Perry  William  Thomas.  The  firm  bought  and  paid 
for  7,108  £10  shares  in  the  Forth  Bridge  BaUway,  a 
company  incorporated  by  an  Act  of  Parliament  incor- 
porating the  Oompanies  Olausee  (Scotland)  Act,  8  Yict. 
c.  17.  The  name  of  W.  E.  Blakeway  was  entered  in  the 
register  of  shareholders  as  entitled  to  the  7,108  sharef, 
and  certificates  were  delivered  in  his  name,  but  tbe 
shares  belonged  to  the  firm.  The  certificates  of  the 
shares  (as  to  the  form  and  legal  effect  of  which  I  will 
say  a  word  a  little  later)  were  deposited  with  the 
Oolonial  Bank  as  a  security  for  advances  made  to  the 
firm  by  that  bank.  They  were  accompanied  by  what  is 
commonly  called  a  blank  transfer,  signed  and  sealed  by 
W.  Fs  Blakeway.  That,  not  being  a  deed,  was  inopera- 
tive as  a  transfer.  It  was,  however,  I  think,  evidence 
that  the  deposit  of  the  certificates  was  intended  to  be 
as  a  security.  There  was  ample  evidence  independent  of 
this  to  show  that  this  was  the  real  nature  of  the  trans- 
action ;  and  that,  so  long  as  the  firm  continued  suijuriSf 
the  Oolonial  Bank  had  a  right  to  detain  these  certificates 
till  the  advances  for  which  they  were  pledged  were  paid 
off ;  and  it  is  not  disputed  now  that  while  the  pledgors 
remained  sui  juris  the  pledgee  would  be  entitled  to  the 
relief  which  the  Oolonial  Bank  have  prayed  by  the 
statement  of  claim  in  this  action  against  the  defendant. 
Some  doubt  whioh  might  seem  to  be  thrown  on  this  by  Ex 
parte  BouUon,  was  removed  by  the  decision  in  Ex  parts 
Stuart,  In  re  Shdley.  But  though  this  was  sothe  firm  were 
still  entitled  to  what,  for  want  of  a  better  term,  I  may 
(not  quite  accurately)  call  the  equity  of  redemption  in 
the  shares.  It  was  not  contested  that,  as  it  has  turned 
out,  the  value  of  the  shares  was  not  su£&oient  to  meet 
the  unpaid  advances,  so  that  this  property  remaining  in 
the  firm  has  turned  out  not  to  be  of  any  value,  still  it 
was  their  proper^.  Both  partners  became  bankrupt  in 
January,  1884,  and  the  defendant  was,  on  the  Ist  of 
February,  18849  apppointed  trustee  under  the  bank- 
ruptcy. 

Lord  Westbury,  in  Ex  parte  Stuart,  In  re  Shelley, 
points  out  that  the  general  rule  in  bankruptcy 
was  that  the  assignee  took  the  property  of  a  bankrupt, 
subject  to  the  equities  whioh  affected  it  in  his  hands, 
and  consequently  that  the  only  queetiou  under  the 
bankruptcy  laws  then  in  force,  was  whether  the 
case  was  brought  within  12  &  13  Yict  c.  106, 
a.  125.  Tho  only  question  in  the  present  case  is  whether 
the  case  is  brought  within  sub-section  3  of  section  44  of 
the  Bankruptcy  Act,  1883,  which  comprises  among  the 
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property  of  tbebankrnptditlBible  among  hU  orediton  **  all 
goods,"  which,  by  the  Interpretation  dause,  eeotlbn  169, 
ia^  Ibto  Aat»  '^vnlees  the  context  otherwiae  requiree," 
teclodet  **  all  chattels  personal  being,  at  the  oommenoc- 
SMnt  of  the  bankruptcy,  in  the  possession,  order,  or 
<tiapositi0]^  of  the  bankmpt  in  his  trade  or  business,  by 
the. consent  and  permission  of  the  true  owner,  under 
stich  circumstances  that  he  Is  reputed  owner  thereof ; 
ptfc^ided  that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  bis  trade 
cr  business  shall  not  be  deemed  goods  within  the  meaning 
of  this  section."  There  can,  I  think,  be  no  doubt  that 
shares  to  a  railway  company,  though  not  goods  in  the 
ordinary  sense  of  the  word,  are  personal  chattels,  and,  I 
think,  as  little  doubt  that  the  Colonial  Bank  are  the 
true  owners  of  the  cqottable  right  which  they  had 
acquired  in  the  sharee.  But  for  the  proviso,  therefore, 
I  think  the  chief  question  would  have  been  whether  this 
equitable  interest  was  In  the  posseseloii,  order,  or  dis- 
position of  the  bankrupts,  who  were  the  i^edgors  and 
true  owners  of  the  equity  of  redemption,  by  the  consent 
and  permiMlon  of  the  Oelonial  Bank,  under  such  circum- 
stances that  they,  the  bankrupts,  were  the  reputed 
owners  of  the  equitable  Interest.  A  further  point  was 
made,  founded  on'the  words  **  fax  his  trade  or  business." 
I  fear  I  did  not  quite  appreciate  the  argument,  and  as 
the  words  which  are  new  may  be  important  In  other 
cniieti,  T  prefer  to  consider  the  case  as  If  those  words  were 
Botlitte. 

I  tbmk  that  the  owner  of  chattels  personal 
not  passing  by  delivery,  though  he  can  create  a  good 
equitable  title  In  a  pledgee  for  the  purpose  of  securing  a 
debt,  may  still  continue  to  be  reputed  owner  of  the 
whole  property.  Tt  was  argued  that  there  was  an  in- 
exorable rule  that  he  must  so  continue,  unless  the  per- 
flons  to  whom  anyone  who  took  a  subsequent  conveyance 
from  the  person  once  the  owner  of  the  property  would 
have  to  apply  in  order  to  perfect  that  title  had  know- 
ledge of  the  pledge.  I  think  that  such  knowledge  in 
them  la  one  way  in  which  It  may  be  shown  that  the 
pledgor  Is  not  to  be  considered  as  reputed  owner.  If 
the  dedaiona  were  conflned  to  caaea  of  notice — that  la, 
ilotlce  given  to  tboae  persona  by  the  pledgee,  as  dis- 
tinguished from  mere  knowledge  acquired  by  them 
Otherwise— it  might  be  said  that  the  cases  only  showed 
that  the  pledgee  having  given  that  notice,  and  done  all 
that  was  In  his  power  to  make  the  pledge  known,  could 
not  be  said  to  consent  to  the  apparent  ownership. 

But  Ex  parte  Richardioni  Ex  parte  Siuartf  wad  Ex  parte 
Agra  BarSt,  all  show  that  knowledge  in  those  persons, 
though  not  derived  from  the  pledgee,  is  a  sufiQcient  circum- 
•tance  to  prevent  reputed  ownership ;  I  do  not  think  there 
la  either  authority  or  principle  for  saying  It  is  the  only 
oircumstance  that  can  have  that  effect.  Lord  Hard- 
irickf|  who  thought  that  the  statute  only  applied  where 
thf  bttikrupt  had  been  originally  owner,  says,  in  Byall 
¥•  Bofvlea,  *'  It  appears  that  the  general  view  and  intent  of 
the»provlalon  now  under  conaideration  waa  to  prevent 
tndera  from  gaining  a  delusive  credit,  by  a  false  ap- 
l^earaacc  of  substance  to  mislead  those  who  ahould  deal 
irith  them."  In  Chlei  t.  Norih^Weitim  Bank,  in  the 
Judgment  of  the  Exchequer  Chamber,  It  la  aald  :— **  At 
common  law  a  person  In  possession  of  goods  could  not 
confer  on  another,  either  by  aale  or  pledge,  any  better 
title  to  the  gooda  than  he  had  himaelf.  xo  thia  general 
'xole  there  waa  an  exception  of  aalea  in  market  overt,  and 
an  apparent  exception  where  the  peraon  in  possession 
had  a  title  defeasible  on  account  of  fraud.  But  the 
general  rule  waa  that,  to  make  either  a  aale  or  a  pledge 
valid  against  the  owner  of  the  goods  sold  or  pledged,  It 
must  be  shown  that  the  aellar  or  pledgor  had  authority 
ftrom  the  owner  to  aell  or  pledge,  aa  the  caae  might  be. 
If  the  owner  of  the  gooda  had  ao  acted  aa  to  clothe  the 
eeller  or  pledgor  with  apparent  authority  to  aell  or 
pledge^  he  wns^  nt  common  law,  precluded,  aa  agalnat  J 
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those  who  were  induced  bond  fide  to  set  c 
parent  authority,  from  denying  that  he  had 
authority,  and  the  result  as  to  them  was  tiie 
he  had  really  given  it.    Bat  there  was  no 
elusion  as  against  those  who  had  notice 
authority  was  limited.'*      The  poliqr  of 
law,  as   explained  by   Lord  Hardwicke» 
deal  further.    It  took,  in  the  event  of 
property  of   the  person  who  had  left  it 
of  the  trader  to  pay  the  general  crediton  o( 
rupt,  though   no  credit   had  actually  heei 
upon  it ;  but  I  think  it  never  waa  so  unjust  m 
property,  unless  it  waa  left  by  Idm  in  sad 
atances  as  that  credit  might  havebesn 
it.    This  principle  seems  to  have  been  ~ 
some  cases.    I  think,  however,  it  waa  foll^ 
and  reetored  in   Ex  parte    ITafibtsu,  1% 
That  waa  aa  to  the  daim  of  one  who  bad 
paid  for  wine,  but  left  It  in  the  custody  of 
who  afterwarda  became  bankrupt  u  to 
to  chattela  such   as  shares.      But  the 
plained  by  Lord  Selbome  are,   I  think, 
cable  to   both.*'     He  says:— '^Thers  is 
rule  of  law  that,  because   a  man  who 
owner  of  goods  and  has  sold  them  reoudi 
sion  of  them,  he  must,  therefore,  be  beU 
reputed  owner.    The  statute  doee  not  say 
remains  in  posseaaion  with   the   reputstioo 
ahip,    and   in    thoae   circumatanoea   wlusl 
reputation  of  ownership,  then  the  pr^artj 
hia  truateea.      But  it  ia   alwaya  a  qosstNi 
whether  or  no  the  droumatancea  are  sash  si 
that  reputation.    •    .    •    It  la  enough  lor 
if  thoae  gooda  are  in  auch  a  altuation  ai  t 
the  minda  of  thoae  who  know  their 
putatlon  of  ownerahip,   that  reputatioa 
legitimate  exerdae  of  rsaaon  and  Jad| 
knowledge  of  thoae  facta  which  are 
generally  known  to  those  who  chocae  to 
on  the  aubject.    •    •    •    So,  on  the  oth« 
not  at  all  neoeaaary,  in  order  to 
of  reputed  ownerahip,  to  ahow  that  evny 
any  particular  creditor,  or  the  ontsids 
not  creditors,  knew  anything  about 
way  or  another.    It  is  quite  enough,  ia 
if  the  situation  of  the  goods  was  such 
all  legitimate  ground  from  which  thoee 
thing    about    that    situation    could 
ship   to    be  in   the  person  having  actaill 
Hellish,  L.J.,  aaya :— "  Beputed  ownaiai' 
ao  left  in  their  poaaeasion,  which  sursly 
reputed  to  be  the  owners  by  the  penooi 
dealings  with  them,  and  who  might  be  d( 
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he  adds,  <*  I  must  also  say  that  it  is  eztrevlrl 
that,  as  far  aa  can  be  done  reasonably  sad 
with  the  rules  of  law,  the  rules  of  Uv 
terpreted  ao  aa  to  be  in  accordance  with  tbo 
trade." 

I  now  return  to  the  form   of  the 
thia  case,  which  contain  In  them  this  note 
the  event  of  sale  or  transmission,  this 
be  anrrendered  with  the  deed  of 
deed  tranamita  all  or  any  of  the  ibsnsi 
transfer  can  be  registered  or  a  new     ^^ 
I  may   deal    with    thia  more  brieiy 
analogoua  caae,  SociStS  QiniroU  A  ^^J^ 
has  recently  been  decided  in  this  Hooie^ 
reason  to  alter  any  part  of  what  I  than  i 
argued  in  the  present  caae  thatapeisoa 
the  register  and  executing  a  transfer,  orns  1 
would  have  a  right  to  bring  an  aetioB  Hf^^ 
pany  who  acted  upon  thia  rule  and  dsettMl 
the  tranafer  until  the  certlticate  was  pn»ai 
not  think  ao.    If  the  company  dedinsd  M* 
the  non-production  of  the  oartiicata  wsi 
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that  it  was  Ipst  or  destroyed,  or  that  it  was 
\j  withheld  by  someone  who  had  no  right  to 
tt,  I  suppose  a  oonrt  would,  on  proof  of  those 
registration ;  probably  requiring,  as  a  oon- 
it  an  indemnity  should  be  given.  But  I  con- 
think  that  it  is  not  wrong  in  the  directors  to 
way  which,  by  this  note,  they  hold  forth  that 
let ;  and  I  think  it  at  least  doubtful  whether, 
~ly,  and  without  Inquiry,  registered  the 
ftey  might  not  inour  responsibility'  to  a 
had  the  oertifleates  with  that  note  upon 
ndfered  loss  from  their  waiting.  And  the 
trade'-at  least  as  far  as  regards  the  Stock 
•has  always  been  that,  before  the  buyer  of 
hia  money,  he  is  entitled  to  have  delivered 
transfer  accompanied  by  oertifleates  showing 
person  who  executes  the  transfer  was  the 
bolder  of  the  shares.  I  think,  therefore,  it  is 
anyone  who  was  about  to  give  credit  to  the 
ai  being  the  owners  of  the  entire  interest  in 
ought  to  know  that  he  had  no  legitimate 
beUeving  that  they  were  such  owners  of  the 
it  unless  the  certificates  were  produced  or 
for.  And  any  inquiry  as  to  what  had  become 
'fieates  would  (unless  the  bankrupts  were 
Uars,  which  we  have  no  right  to  assume) 
the  disclosure  of  the  fact  that  they  were 
I  think,  therefore,  it  is  proved  that  the 
were  such  as  to  prove  that  the  bankrupts 
leputed  owners  of  the  interest  of  the  Colonial 
Ibe  shares,  and  that  the  order  appealed  against 
itbst  ground.  The  judges  below  had  not, 
of  the  SoeiSU  QiniraU  dt  Pari$  v.  Walker, 
the  importaace  of  the  production  of  the  oer- 
'  they  decided  this  case  before  this  House 
their  Judgment  on  appeal  in  that  case.  They 
ifore,  notice  this  point, 

cosstruction  of  the  proviso,  I  think   that 

fA  the  right  construction  of  the  proviso.  The 

^Wink,  is  correctly  said  to  be  whether  the  ezpres- 

^  In  action,'*  as  used  in  this  enactment,  is  in« 

~e  shares  In  a  rail  way  company,  which  dearly 

chattels,  the  property  in  which  does  not  pass 

▼ery,  but  does  pass  by  a  deed  of  transfer  duly 

B  Vict.  0. 17,  as.  14, 16,  when  delivered  to  the 

And  by  him  entered  in  the  registry ;  **  and 

transfer  has  been  so  delivered  to  the  secretary 

id,  the  vendor  of  the  shares  shall  continue 

fhe  company  for  any  calls  that  may  be  made 

b  ahare,  and  the  purchaser  of  the  share  shall 

itttlsd  to  receive  any  share  of  the  profits  of  the 

ing  or  to  vote  in  respect  of  such  share."    The 

ti  sr^QieBt  used  by  the  counsel  for  the  respond- 

■  » leems  to  have  prevailed  both  with  Cotton  and 

ft  LJJ.,  was  that  ehotes  in  actum,  of  which 

SB)  action  is  a  translation,  had  the  technical  sense 

^  law  Umited  to  the  right  to  sue  for  a  debt  or 

■*   I  do  not  think  that  made  out.    There  always 

flerence  between  personal  property  such  as  to  be 

if  being  stolen,  taken,  and  carried  away,  and  so 

J^enbject  of  larceny  at  common  law,  and  to  be 

K  being  seized  by  the  sheriff  under  a^.  fa,,  and 

^  of  personal  property.     Personal  property  of 

«ort,  when  belonging  to  a  married  woman, 

•Jonce  in  the  husband.     The  others  the  husband 

JJttttce  into  possession,  but  did  not  have  tUl  he 

.?°*    Aod  when  new  kinds  of  property,   like 

^ne  Funds,  or,  In  more  modern  times,  shares  in 

'»  JJ®'®  created,  questions  arose  as  to  whether 

SI  ft    V  *^®P"^ciple  of  beingin  possession  or  not; 

•  2,^^**'*««  ^M  «wd  in  the  Act  of  1869,  it  never 

|«r^'*Mit  to  Inquire  whether  they  were  to  be 

wS^  ^><^on  or  not.    But  it  is  noticeable  that, 

mfZ^'  ^^*y  ^^  Thurlew  speaking  of  stock 

''^laid.^Thoaetblngs,  su  l^asstock,  debts,  fto., 


being  ehoHi  in  actitm,  are  not  liable.  Thay  eould  not 
be  tsken  upon  a  Leffari  facias**  The  reason  was  the 
same  as  that  for  which  they  could  not  be  the  subject  of 
larceny  at  common  law,  because  they  oonld  not  be  seized. 
But  Lord  Thurlow  thought  choies  in  action  an  apt 
expression  to  nie  with  respeot  to  such  things.  Again, 
shares  are  not  within  the  17th  section  of  the  Statute  of 
Frauds,  because  they  do  not  pass  by  delivery.  Lord 
Denman,  in  Bumble  v.  Mitehell,  thought  ehoees  in  acHon  s 
proper  phrase  to  express  that  idea.  Again,  in  Ex  parte 
Agra  Bank,  In  re  Worcester,  Wood,  L.J.,  In  speaking  of 
an  assignment  of  shares,  uses  the  phrase,  "  whether  in 
an  assignment  of  a  chose  in  action,"  He  had  no  need 
to  inquire  whether  it  was  a  strictly  correct  phrase,  bnt 
to  him  it  appeared,  as  it  had  before  done  to  Lord 
Thurlow  and  Lord  Denman,  that  the  phrase  expressed 
the  idea.  And  I  think  it  was  hardly  disputed  that,  in 
modem  times,  lawyers  have  accurately  or.inacourately 
used  the  phrase  choses  in  action  as  including  all  personal 
chattels  that  are  not  in  possession.  In  what  sense,  then , 
is  it  used  in  the  15th  section  of  the  Act  of  1869,  from 
which  the  present  enactment  is  taken  ?  It  is  not  dis- 
puted that  these  words  show  that  the  Legislature 
intended  to  take  policies  of  insurance  out  of  the  order 
and  disposition  clause.  Why  not  shares  in  companies 
alsoP  I  cannot  answer  that  question  in  any  way 
satisfactory  to  my  mind. 

For  this  reason,  also,  I  think  that  the  Judgment 
is  wrong,  and  that  tho  judgment  of  the  Yice-Chan- 
cellor  ought  to  have  been  that  the  plaintlfl|s 
are  entitled  to  the  relief  prayed  by  the  statement  of 
claim.  I  therefore  propose  that  the  judgment  ap- 
pealed against,  and  the  judgment  of  the  S8th  of  Jnfy, 
1884,  therein  aflftrmed,  be  reversed ;  and  that  the  oosts  of 
tiie  appellant  in  this  Hoose  and  In  the  Court  of  Appeal 
be  borne  by  the  respondent. 

Lord  Watsow.^I  am  of  opinion  that  the  Judgments 
appealed  from  ought  to  be  reversed.  The  principle  which 
appears  to  me  to  be  deducible  from  the  authorities  is 
this,  that  goods  belonging  to  a  third  party  are  not  within 
section  44  (8)  of  thelBankruptcy  Act,  1883,  unless  they 
were  left  with  the  bankrupt  in  such  circumstances  that 
he,  as  reputed  owner,  could  have  sold  them,  or  otherwise 
obtained  credit  upon  them,  in  the  course  of  hia  trade  or 
business.  I  do  not  think  the  7,018  shares  in  the  Forth 
Bridge  Railway  Company  were  left  in  that  position  at 
the  commencement  of  the  bankruptcy  of  the  firm  of 
P.  W.  Thomas,  Sons,  &  Co.,  and  its  individual  partners. 
The  appellants  had  at  that  time  become  the  equitable 
owners  of  the  shares,  and  were  lawful  holders  of  the 
certificates  issued  by  tho  railway  company,  which  bore 
upon  the  face  of  them  an  intimation  that,  "  in  the  event 
of  sale  or  transmission,  this  certificate  mast  be  sur- 
rendered with  the  deed  of  transfer,  whether  the  deed 
transfers  all  or  any  of  the  shares,  before  the  transfer 
can  be  registered  or  a  new  certificate  issued."  That  is, 
in  my  opinion,  an  assurance  by  the  company  upon  which' 
a  lawful  holder  of  the  certificates  is  entitled  to  rely,  to 
the  effect  that,  according  to  their  usual  practice^  the 
company  will  decline  to  register  any  transfer  of  shares 
until  the  relative  certificates  are  produced  or  their  non- 
production  la  satisfactorily  acsounted  for.  The  case  of 
SociiU  OSnSrale  de  Paris  v.  Walker,  as  decided  by  this 
House,  is,  in  my  opinion,  a  clear  authority  for  holding 
that  a  transfer  of  these  7,018  shares  by  Blake  way,  after 
the  certificates  were  deposited  with  the  appellants,  would  - 
not  have  been  "  in  order/'  In  other  wonis,  the  transfer 
would  not  have  been  registered  until  some  inquiry  was 
made  and  soma  evidence  submitted  to  the  railway  com- 
pany showing  that  the  oertifloatea  had  bean  lost  or 
destroyed.  A  trnthful  explanation  would  at  osee  have> 
revealed  the  equitable  ownership  of  the  appellants,  so 
that  the  transfer  oonld  not  have  been  mada  efflsoiai^ 
unless  Blakeway  had  chosaa  to  commit  a  new  flaad,  and 
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ponlblyparjniy  as  wall.  In  that  state  of  matters  I  do 
not  think  Blakeway  was  in  a  position  to  obtain  oiedit 
upon  the  shares  in  question  from  anj  pradent  oastomc*r. 
I  cannot,  therefore,  hold  that  the  shares  in  question  were 
in  his  order  and  disposition  in  snoh  oircumstanoes  that 
he  was  the  reputed  owner  thereof.  Owing  to  my  want  of 
familiarity  with  the  terms  of  English  law  I  hare  bad 
considerable  difficulty  in  making  up  my  mind  upon  the 
other  question  of  importanoe  raised  in  this  appeal.  Bat, 
on  consideration,  I  have  come  to  be  of  opinion  with  your 
lordships  that  suoh  shares  as  these  are  'Hhings  in 
action  "  within  the  meaning  of  the  proviso  in  section  44 
(3)  of  the  Bankruptcy  Act,  1883. 

Lord  FiTBQB&jLLD  and  Lord  Halsburt  concurred. 

Judgment  rtverud^  wUh  eotU, 

Solicitors,  Laioranee^  PUwi^  A  Baker;  Drucei,  Jack* 
f  on,  <ft  AUlee. 


Covet  H  fliypeaU 


From  Chan.  DIt. 


May  24,  25,  28. 


In  re  Hasobx^yes  aits  Thompson,  (a.) 

Vendor  and  Purchaser  Ad,  ISTir-^urUdiction  on 
eummoni^TiUe  held  bad — Interest  on  deposit — Costs 
of  investigating  title* 

Where  a  vendor^s  tiUe  is  held  had  on  a  summons  under 
the  Vender  and  Purchaser  Act,  1874,  the  court  ?uis 
Jurisdiction,  on  ordering  the  deposit  to  he  returned,  to 
ordtr  tJu  vendor  to  pay  interest  thereon,  and  the  costs 
which  the  purchaser  has  throvm  away  in  investigating 
the  tiUe. 

Appeal  from  Pearson,  J. 

The  question  was  whether  the  court  had  Jurisdiction, 
on  a  summons  under  the  Vendor  and  Purchaser  Act, 
1874,  on  deciding  a  question  so  that  the  answer  is  fatal 
to  the  Tender's  title,  to  order  him,  not  only  to  return  the 
deposit,  but  to  pay  interest  on  it,  and  the  purchaser's 
costs  thrown  away  in  iuTestigating  the  render's  title. 

The  purchaser  by  his  requisitions  questioned  the 
vendor's  power  to  grant  the  mines  and  minerals  under 
the  land  contracted  to  be  sold.  The  contract  was  silont 
as  to  mines,  and,  therefore,  the  purchaser  asserted  his 
right  to  demand  them.  The  Tendor*  contended  that  he 
had  only  contracted  to  sell  what  he  had. 

On  a  summons  under  the  Tender  and  Purohaser  Act, 
1874,  s.  9,  Pearson,  J.,  decided  in  the  Tender's  fsTour. 
At  the  hearing  the  Tender  set  up  a  title  to  the  mines. 
The  purchaser  appealed  and,  by  leaTe  granted  on  the 
ground  of  surprise,  adduced  fresh  eridence. 

Oouns»Hardy,  Q.0„  and  Darley,  for  the  appellant. 

Everittf  Q»€.^  and  OswoM,  for  the  respondent. 

May  25.— The  court  held  that  the  purchaser  was 
entitled  to  resdnd  his  contraot,  but  reserTcd  the  question 
whether^  in  ordering  the  deposit  to  be  returned,  the  court 
had  Juzisdiotion  to  glTS  interest  and  ^e  costs  thrown 
away  by  the  purchaser  in  InTestigating  the  title,  which 
had  tamed  out  to  be  bad. 

May  88.— OoRON,  L. J. — ^I  am  of  opinion  that  the  Act 
enablsa  ns  to  cider  the  deposit  to  be  returned — not  treat- 
ing the  case  as  an  action  for  damages,  but  only  glTlng 
by  way  of  damages  what  naturally  flows  from  the  former 
order.  The  proper  order  now  will  be,  after  a  declaration  as 

(a.)  Beported  bj  Q*  Abokbb  OooX|  Esq.,  Barrister-at* 
Law* 


to  the  title,  to  order  the  Tender  to  retom  ths  i 
interest  at  four  per  cent,  from  the  tims  wfasn  t 
was  made,  and  to  pay  the  purchaser  the  eoiti| 
away  of  InTestigating  Uie  title,  the  amount  to  \ 
by  the  taxing  master.    Two  oases  bars  bflen  i 
Hall,  y.O.,  in  In  re  Biggins  and  flticAmas,! 
700.  21  Ob.  D.  95,  exercised  his  authority  \ 
doubt ;  and  Pearson,  J.,  followed  that  caie,  i 
an  opinion  in  faTOur  of  it,  in  In  re  Ja 
Westhrooh,  ante,  p.  397,  31  Oh.  D.  344.    In  n/q 
upon  the  proper  construction  of  the  Aot,  the  \ 
has  a  right  to  require  us  to  make  the  order  I  \ 
It  would  be  IncouTenient  if  we  could  not  maki^ 
order.    We  should  haTe  to  say  the  title  vh  ( 
if  any  more  than  the  deposit  was  asked  fori 
haTC  to  leaTo  the  purohaser  to  bring  sn 
am  not  much  influenced  by  the  consequences  i 
to  construe  an  Act  of  Parliament,  but  thst  fis  mf\ 
The  Tender  was  purporting  to  sell  whs*  be  j 
title  to ;  he  was  in  the  wrong  when  the  ' 
made.    It  would  be  different  if  the  question  t 
parties  had  arisen  afterwards,  and  there  hsd  I 
when  the  deposit  was  nude.    Here  thst  U  i 
therefore,  interest  must  be  glTcn  from  the  i 
deposit. 

LiNPLBT,  LJ. — ^There  is  no  doubt  that  tiu  [ 
is  entitled  to  four  per  cent,  on  the  deposit  tad  { 
of  InTestigatiou.    That  is  not  serionely 
only  question  is  whether  the  purehsser  is  t 
right  way  of  getting  them.     Hall,  Y.G,  ( 
self  with  much  caution.     He  thought  the  ( 
jurisdiction,  and  Pearson,  J.,  took  the  ssoe  i 
court  is  empowered,  by  section  9  of  the  Act,  to  I 
order  which  shall  appear  Just  upon  anyqaettiosj 
out  of,  or  connected  with,  the  contract  (not  I  ' 
tlon  affecting  the  existence  or  Talidityof  thefl 
On  a  summons  under   the  section  the*i  "^ 
contract  cannot  be  disputed,  but  the  object  hi 
a  feudor  or  purchaser  to  obtain  the  opinion  off 
on  an  isolated  point  Instead  of  putting  sU  thil 
of  an  action  for  speclfio  performance  in  i 
one  of  the  Incidental  questions.  The  damsgMl 
FothergUl,  23  W.  B.  261,  L.  B.  7  H.  Lj 
extraordinary  damages,  and  not  legitimately  y 
words  of  the  section.    Here  we  hsTc  ample ]l 
and  I  think  the  doubt  expressed  by  H4| 
unfounded. 

Lopis,  L.J.^I  haTC  had  some  doubt  vft^ 
the  words  of  section  9,  but  on  considcritfn^ 
opinion  that  they  are  sufficient  to  empower  I 
what  the  purchaser  asks.  He  asks  ns  to  fM 
the  natural  consequence  of  the  decision  si  to  f 
Ko  doubt  it  is  in  the  nature  of  damsgei  wA  i 
recoTcred  in  an  action,  but  I  think  we  hsie  jf* 
and  I  think  also  that  it  is  a  wholesooie  jn '  " 
that  a  different  decision  would  lead  to 
would  not  be  desirable. 


Solicitors,  Johnston, 
Leadbitter. 


Harrison,  S  Povdl;^ 
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GbtD.  IHt.  April  20 ;  May  4. 

JZHITES-FVST  9.   I^BEBHAM.    (a.) 

Foreelomre  dbtoluU  —  Receiver  appoinied 
judgment/or  foredoaure — Rents  received  after 
htt  he/ore  the  day  fixed  for  redemption — 
Notice  of  application  for  foreclosure  abeolute 
imt  inetead  of  further  account. 

of  mortgaged  property  waa  appointed  and 
the  ordinary  foredoeure  judgment  wa%  given, 
M  redemption  being  fixed  ataiamonthi  after 
The  receiver  received  rente  after  the 
hi  before  the  $ix  monthe  had  elapeed.  The 
'failed  to  pay  by  the  time  fixed  for  redemption, 
migagees  applied  for  forecloeure  ahiolute, 
Uat  the  eum  in  the  receiver* 9  hande  must  go  in 
of  the  principal,  intereet,  and  eoeti  ;  that  the 
trmutt  be  served  with  notice  of  the  application 
ifentre  aheciute  ;  th<it  the  amount  due  up  to  the 
king  notice  might  be  verified  by  affidavit  with' 
Ming  the  foredoeure  in  chamhere,  the  receiver 
Ung  an  affidavit  that  he  Aad  received  nothing 
dayflved  for  redemption;  and  that  then  an 
fortdoeure  abeolute  ougM  to  be  made  aUoving 

I  one  month  in  which  to  redeem, 
of  PesTBOD,  J.  (ante,  p.  409,  31  Ch.  D.  600), 

from  a  decision  o{  Pearson,  J.,  ante,  p.  409 
500. 

was  appointed  in  July,  1883,  of  the  rents 
pged  property,  and  in  April,  1884,  the 
foreelosare  Judgment  was  given,  and  the  time 
iptlon  was  six  months  after  oertifloate.  The 
WM  made  oo.  July  2, 1885,  and  the  mortgagors 
W  the  sum  found  due  in  time.  The  receiver 
£1,094  for  rents  between  the  date  of  the 
and  the  day  for  payment.  Hie  plaintiffs  asked 
absolute ;  that  the  receiver  might  be  dis- 
int  passing  his  accounts ;  that  his  reoog. 
,  it  be  vacated ;  and  that  he  might  be  ordered 
11,094  to  the  mortgagees. 
%iH  refused  to  make  the  order  absolute,  hold* 
As  £1,094  ought  to  go  in  reduction  of  the  sum 
ke plaintiffs  for  principal,  interest,  and  costs, 
fore  ordered  the  receiver  to  pass  his  accounts, 
*^  account  to  be  taken  between  the  plaintiffs 
lutsioasto  include  the  £1,094,  and  gave 
ts  one  month  from  the  date  of  the  fresh 
to  redeem. 
I*lntifh  p.ppealed. 

P»«i  Q.C.,  and  Nalder,  for  the  appellants.— To 
"^  the  accounts  and  send  us    back  to   chambers 

1^  to  take  from  ns  the  fruits  of  our  Judgment. 

b  no  chance    of   the   mortgagors    redeeming. 

^iIaJ.*— You  cannot  foreclose  on  the  certificate 

receive  afterwards.  The  practice  of  appointing 
in  the  case  of  a  legal  mortgage  is  compara- 

iKent.  His  appointment  intercepts  the  right 
mortgagor  formerly  had  of  receiving  the  rents 

•J   The  question    is    merely  one  of  practice— 

^  tbe  matter  shall  be  disposed  of  in  chambers  or 


Nion  that  the  amount  should  be  setfled  by  affl* 


^t^^  (OowoK,  Bowmr,  and  Pbt,  L. JJ.)  decided 
» we  order  for  foreclosure  absolute  might  be  made  on 

V  ported  by  C.  ABomm  Ctoox,  Bsq.,  Barrister-at* 
Law. 


notice  to  all  the  mortgagors ;  bat  that  the  sum  xeodfed  by 
the  receiver  must  go  In  reduotioa  of  the  amount  da«  to  the 
plaintiffs  for  interest,  principal,  and  costs  ;  that  an  ai&-> 
davit  must  be  made  of  the  amount  oalcalated  up  to  the 
day  of  the  notice,  and  taking  the  interest  up  to  that  day 
and  the  iBl,094  into  account ;  and  that  the  hearing  most 
stand  over  till  tiie  first  motion  day  in  the  next  sittings. 

Hay  4.— An  affidavit  was  now  produced,  showing  the 
exact  amount  due  up  to  date. 

Higgine,  Q,0.,  and  Naider,  for  the  appellants.— The 
only  question  now  remaining  is  as  to  what  time  should 
be  given  to  the  respondents  to  redeem. 

Lytdeton  Ohubb,  for  one  of  the  mortgagors  served 
since  the  former  hearing,  submitted  that  the  mortgagors 
should  have  three  months  vrithin  which  to  redeem,  as 
there  was  a  probability  of  their  being  enabled  to 
redeem.  The  mortgagees  were  asking  for  a  favour  to 
which  they  were  not  entitled.  All  that  they  were  strictiy 
entitled  to  was  that  an  account  should  be  taken  in 
chambers,  and  that  the  mortgagors  should  have  three 
months  from  the  date  of  the  certificate  within  which  f 
redeem.  There  shonld  be  an  afftdavit  by  the  reoelTer 
that  he  had  not  received  anything  since  the  2nd  of 
January. 

Willie  Bund,  for  the  other  mortgagors.— Tha  re- 
ceiver ought  to  pass  his  accounts  in  the  ordinary  way 
before  he  is  discharged. 

OoTTOir,  L.  J.-*Tn  this  case  we  think  that  there  is  no 
probability  of  redemption.  We  consider  that  the  4th  of 
June  next  is  a  reasonable  time  to  fix.  With  regard  to 
the  receiver,  the  order  mnst  be  made  anbjeot  to  the 
production  by  him  of  an  afBldavit  that  he  has  received 
nothing.  If  he  has  done  so  the  case  must  come  before 
the  court  again.    There  will  be  no  costs  of  the  appeal. 

LiKDLST  and  Lopbs,  L.JJ.,  oononzfed* 
Solicitors,  Buaell  A  Em,-  A.  Sunt. 


Bankruptcy  ^  June  26«  26< 

Ex  parte  Gitciai&isT. 
In  re  ABHSTBoira.  (a.) 

Bankruptcy — Married  woman -^  Separate  pr&perty^^ 
Power  of  appointment — Married  Women*B  Property 
Ad,  1882  (45  dt  46  Vid.  e.  75),  «.  1,  $ub-aedion  B;  $. 
Id^Bankruptey  Ad^  1883  (46  <fe  47  Vid.  e.  62),  ss« 
24,  44. 

Where,  by  a  edUementf  certain  real  property  was  veeted 
in  a  truetee  in  truetfor  a  married  woman  (who  carried 
on  a  trade  eeparatdy  from  her  huiband  and  afterwards 
became  bankrupt)  for  life  for  her  eeparate  UH  withwd 
restraint  on  an^ictpafion  and  with  remainder  to  each 
persons  as  she  might,  whether  covert  or  sole,  appoint,  and 
with  trusU  over  in  default  of  appointment. 

Held,  that  such  power  was  not  separate  property  within 
the  meaning  cf  section  1,  eub-sedion  6  of  the  Married 
Women's  Property  Ad,  1882,  and  that  she  could  not  be 
direded  to  appoint  to  her  trustee  in  bankruptey  under 
section  24  of  the  Bankruptcy  Ad,  1883. 

This  wat  an  appeal  from  the  Divisional  Court;  revere^ 
ing  the  decision  of  a  county  court  Judge* 

The  bankrupt  was  a  married  vroman  who  had  oarried 
on  a  trade  separately  from  her  husband.  Previously  to 
the  marriage,  in  Kovember,  1881|  she  had  executed  a 
marriage  settiement  by  which  she  eonveyed  certain 
freehold  property  to  a  trustee  in  trust  to  pay  the  residue 

(a.)  Beported  by  A.  P.  PaaoBVAL«£BBP,  Esq.,  Barrister^ 
at-Law. 


no 
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of  the  rents  and  profits,  after  keeping  down  the  interMt 
on  a  mortgage,  to  her  during  her  life  without  impeach- 
ment of  waste  for  her  sole  and  separate  use,  without  any 
restraint  on  anticipation,  and,  after  her  decease,  upon 
trust  for  such  person  or  persons,  for  such  estate  or 
estates,  interest  or  interests,  and  generally  in  such 
manner  as  she  should,  whether  cotert  or  sole,  by  deed  or 
will  appoint ;  and  in  default  of  any  such  appointment, 
and  so  far  as  such  appointment  should  not  extend,  upon 
trust  for  her  son  by  a  previous  marriage  and  his  heirs, 
and  for  all  and  every  the  child  or  children  of  the 
intended  marriage  and  their  heirs  who,  being  a  son  or 
sons,  should  attain  the  age  of  twenty- one  years,  or, 
being  a  daughter  or  daughters,  should  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares  as  tenants 
in  common,  and  subject  to  the  trusts  aforesaid  for  the 
right  heirs  of  the  settlor.  It  was  further  proyided  by 
the  settlement  that  the  trustee  should,  during  the  life  of 
the  settlor,  with  his  consent  in  writing,  have  a  power  of 
sale  and  exchange  over  the  hereditaments  thereby 
settled,  and  should,  with  the  like  consent,  have  power  to 
raise,  by  way  of  sale  or  mortgage  of  the  said  hereditaments 
or  any  of  them,  such  sum  or  sums  of  money  as  she 
might  direct,  and  pay  the  same  to  her,  and  that  her 
receipt  for  the  same,  without  the  concurrence  of  her 
husband,  should  be  a  sufficient  discharge. 

Upon  her  beooming  bankrupt,  the  trustee  in  bankruptcy 
ol  her  property  applied  to  her  to  exercise  a  deed  of  appoint- 
ment of  the  hereditaments  comprised  In  the  settlement 
in  his  favour  as  such  trustee ;  but  she  refused  to  do  so. 
The  trustee  thereupon  applied  to  the  county  court  for 
an  order  under  section  24  of  the  Bankruptcy  Act,  1883, 
directing  her  to  do  so.  The  county  court  judge  refused 
to  make  the  order ;  but  his  decision  was  reversed  on 
appeal  to  the  Divisional  Ck)urt.  From  their  order  the 
bankxupc  appealed  to  this  court. 

Hihton,  for  the  appellant.^-This  property  is  not  the 
separate  property  of  the  bankrupt,  except  so  far  as  her 
life  interest  may  be  concerned.  She  has  only  a  power  of 
disposal  of  it. 

He  referred  to  section  19  of  the  Married  Women's 
Property  Act,  1882,  and  section  44  of  the  Bankruptcy 
Act,  1883,  and  cited  In  re  Stonor*a  Trusts,  32  W.  E. 
418,  24  Oh.  D.  195;  Gonolan  v.  Leyland,  27  Oh.  D. 
632,  33  W.  R.  Dig.  94;  Turnhull\.  Forman,  33  W.  R. 
768,  15  Q.  B.  D.  234;  Reid  v.  Reid.anU,  p.  332,  31  Ch. 
D.  402 ;  London  Chartered  Bank  of  Australia  v. 
Lempriere,  21  W.  R.  513,  L.  R.  4  P.  0.  672. 

Coeens»Hardy,  Q.C,^  and  Herbert  Reed,  for  the 
respondent. — ^The  bankrupt  had  a  life  estate  in  this 
property,  coupled  with  an  absolute  power  of  disposal  of 
the  whole.  .  It  was,  therefore,  her  separate  property 
within  the  meaning  of  the  Married  Women's  Property 
Act,  s.  1,  sub-section  5 ;  Hulme  v.  Tennant,  1  W.  *  T. 
Leading  Oases,  5th  ed.,  p.  536.  Section  19  of  the 
Married  Women's  Property  Act,  1882,  has  not  the  effect 
of  excepting  all  property  iucluded  iu  a  settlement. 

They  cited  Taylor  r.  Meads,  13  W.  R.  394,  84  L.  J.  Oh. 
203;  HeatUyyr,  Thomas,  15  Ves.  596;  Maydr.  Field, 
24  W.  R.  650,  8  Ch.  D.  587. 

Lord  EsHEB,  M.R.— This  case  must  be  decided  on  a 
view  not  in  accordance  with  that  of  the  judges  in  the 
Divisional  Court.  I  think  that  they  were  led  away  by 
the  arguments  on  section  19  of  the  Married  Women's 
Property  Act,  1882.  In  this  case  the  lady  was  married 
before  1682,  and  a  settlement  was  made  on  her  marriage 
giving  her  a  life  intezest  in  eertain  property  settled  to 
her  separata  use.  There  was  a  trust  after  her  death  to 
her  son  by  her  first  marriage  for  life,  bat  subject  to  a 
power  to  her  to  appoint  by  deed  during  his  life.  She 
became  after  her  marriage  a  trader  upon  her  own 
account,  and  subsequently  became  bankrupt.  The 
question  now  ia  whether,  aa  no  appointment  hi^s  been 


made  by  her  under  the  power,  the  Bankrupl 
can  order  her  to  make  an  appointment  so  tbstf 
erty  may  become  vested  in  the  trustee.    Ithiokl 
solution  of  that  question  depends  ou  the  ] 
the  Married  Women's  Property  Act  as  to  a  1 
a  trader.     At  common  law  she  could  not  hiTef 
trader,  so  that  the  Legislature  was  by  that  Ad||{ 
new  rights  and  liabilities,  and  it  might  hare  e 
her  on  the  footing  of  a  man  trador  or  it  1  ' 
given  her  a  different  position.    Now  aectioa  1 
section  5,  of  that  Act  runs  thus : — "Every  narriedi 
carryiug  on  a  trade  separately  from  her  hu 
in  respect  of  her  separate  property,  he  rabj«t| 
bankruptcy  laws  in  the  same  way  as  if  she  ^ 
soleJ*    The  question  is  whether  these  woida ' 
property"  comprise  anything  which  woii]diHl| 
property  if  she  were  a  feme  sale  or  a  man.   Af 
not  property.    In   this  case  the  trustse  if  f 
owner  of  the  remainder,  and  the  son  of  the  I 
the  equitable  owner.  How  can  it  be  her  ] 
she  has  power  to  take  it  away  from  the  prmmt  c 
owner?    It  has  been  argued  that,  cnder  1 
the  Bankruptcy  Act,  if  she  were  a  msui 
might   be   dealt    with.      Bat   what  do«i  tbi 
'*  separate  property  "  mean  in  the  Act     U  U 1 
and  over  again,  and  It  is  dear  that  in  otber  | 
Act  not  referring  to  bankrnptcy  it  doea  not  1 
such  a  power  of  appointment  as  this.    Qm  ^ 
tended   that  it  has  a  different  meaning  m  \ 
section  ?    I  can  see  nothing  that  would  ant^ 
say  that  the  framers  of  the  Act  have  used  U  b  1 
sense  in  sub«section  5  of  section  1  than  tbst  ia  i ' 
have  used  it  in  other  parts  of  the  Act    tt  e 
futile  to  go  into  the  question  as  to  what  eaaiti « 
may  do  in  certain  circumstances  ;  these  c«Ae9  v 
statute  excluded  from  our  consideration.   Wd  i 
agree,  therefore,  with  ifihe  court  below  on  ij 
brought  fully  before   them,  and  it  is,  tlisr"' 
necessary  to  consider  the  question  under  1 
the  Married  Women's  Property  Act 


BowDf,  L.J« — I  am  of  the  same  opi&l<^ 
the  meaning  of  "  separate  property  "  ia  m^^ 
section  5,  of  the  Married  Women's  Proper^  J 
It  is  clear  that  "  separate  property "  »■•* 
wherever  it  is  used  throughout  the  Aot*  "^ 
the  question.   Is  this  power  of  appoinm^J 
property  within  the  meaning  of  the  Act  f   OtT 
that  a  power  is  not  property  at  all,  I  should  tm 
that  the  question  answered  itself.     OleBrlri 
property.    But  it  is  said  by  section  44  of*' 
ruptcy  Act,  1883,  such  a  power  as  this  hi  tlw«»J 
man  is  made  property  available  for  the  paj^^i* 
debts.    But  can  it  be  said  that  theHanied^a 
Property  Act  in  all  cases  makes  that  sep^^^  I 
which  is  not  property  in  the  ordinary  senw  f^ 
and  which  is  only  made  property  in  a  oerttuu  r 
for  a  certain  purpose  by  the  Bankruptcy  Act^ 
if  it  had  been  intended  to  do  so  there  wo^  ^1 
a  section  to  this  effect,  but  there  is  no  mcntwa  *  r- 
the  section  as  to  the  bankruptcy  of  a  mtm^^ 
It  seems  to  me  that  the  other  sectioos  of  thi  MJ 
oonclasively  that  this  is  so.    Sub-sectioB^ofr- 
says  that  a  married  woman  may  be  wed  j^  **^ 
were  a  feme  sole;  but  if  she  were  a/fliw*^^^*J*] 
cution  issued  against  her,  execution  ooold  £^ 
on  this  power.    Therefore,  if  we  gave  the  e^n*" 
to  the  Act  which  we  are  asked  to  gif«k  ^^^- 
making  a  married  woman  to  be  in  a  wow  f««**^ 
a  feme  sole, 

Fet,  L.J.— I  am  entirely  irf  the  «■•  ^^^^ 
qneatioa  appears  to  me  to  be  of  the  ■*^  ^.^ 
description.  What  is  the  meaning  of  **"P«*'^^ 
in  section  1,  8ub«Bection  6.    Oan  *W*.^"* 
appointment  be  separate  pfoper^withw^"'  " 
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■itied  that  snoh  a  power  ia  not  property  within 
d  I^al  meaning  of  the  teroi.  How,  then,  can  it' 
that  it  is  separate  property  within  the  meaning 

Afitr 

n  in  thinking  that  this  appeal  mnst  be  allowed, 
nl  allowed, 

itoiB  for  the  appellant,  Woodhridge  dt  8<m$» 
for  the  respondent,  J.  A»  A  H,  E,  Farnfidd, 


May  28. 

'Sa^ssKLBL  09  Cbotpon  Couimr  Cottbx. 
In  re  yfvs^  («.) 

7uri$diction  of  divUional  court  over  officer 
Uy  court — Payment  of  tnoneye  out  of  court 
}  appeah 

V  paymabf  of  a  sum  of  money  into  court,  have 
by  a  county  oourt  judge  to  appeal  to  the 
Court  in  proceedinge  under  a  email  hank" 

The  DivieumcU  Court  reverted  the  dtcUion  of 

}  court  Judge  and  ordered  payment  out  ofcourt, 

IK,  however,  for  an  appeal  to  the  Court  of 

\  refuting  a  etay  of  proceedings.     The  Court 

r  o^rmed    their    decieion.       The   registrar 

to  pay  the  money  out  tf  court  until  the  time  for 

y  had  expired,  or  until  he  had  teen  tfte  order  of 

fi  of  Appeal,     The  Diviekmal  Court,  on  motion^ 

arderupon  tJie  regittrar  to  pay  the  money  out 

forthwith  anci  alto  the  coite  of  the  motion, 

h/  the  Oonrt  of  Appeal),  that  the  refusal  to  pay 

Rout  of  court  wa$  wrong,  but  that  the  Divi' 
wt  had  no  furiadidion  to  make  the  order, 
ISdier,  M.B. ,  on  the  ground  that  the  Court  of 
hi  no  power  to  compel  obedience  to  ite  own 
ipon  original  motion,  proceedings  for  which 
Mrf  he  taken  before  the  court  appealed  from, 
Ui,  on  the  ground  that  the  Divisional  Court 
t  an  ordtr  upon  the  registrar  for  payment 
t^ginal  appeal,  even  if  such  an  order  could 
\made. 

bom  an  orde&  of  OaYe  and  ^Grantham,  JJ., 
ttie  registrar  of  the  Groydon  Ouunty  Go  art  was 
to  pay  certain  moneys  out  of  court,  and  also 
ol  the  motion^  nnder  the  following  circum- 

pukniptcy  which  was  proceeding  in  the  county 
nder  section  121  of  the  Bankruptcy  Act,  1883, 

V  had  been  made  setting  aside  a  post-nuptial 
M  which  the  bankrupt  had  executed,  on  the 
I  that  ii  was  Toid  against  the  trustee  in  the  bank- 
^  uider  the  statute  of  Elisabeth.  The  trustee  of 
Kbment  obtained  leare  to  appeal  to  the  Di? isional 
^  the  t«rms  of  paying  £450  Into  court.  The 
^  Coort,  on  March  1, 1886,  held  that  the  settle. 

» talid,  discharged  the  order  of  the  county  court 

Bd  ordered  that  the  £450  should  be  paid  out  of 

the  trustee  of  the  settlement.    Leave  was  given 

1  to  the  Oourt  of  Appeal,  but  an  application  for 

'ptoceediugs  pending  the  appeal  was  refused. 

~~  was  then  made  to  the  registrar  of  the  county 

W  out  the  £450,  but  he  refused  to  do  so  until 

^tion  of  the  time  allowed  for  appealing.     The 

« Appeal,  on  the  16th  of  April,  beard  and  dis- 

^the  appeal  {Ex  parte  Mercer,  In  re  Wise,  17  Q.  B. 

')•   Application  was  again  made  by  the  trustee  of 

'^ent  to  the  registrar  to  pay  out  the  money,  but 

«d  to  do  10  until  he  had  seen  the  order  of  the 

^  Appeal.    The  registrar  was  then  served  with  a 

tbjA.  H.  ToDDj  Bsq.,  Barrister* at- Law* 
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notice  of  motion  before  the  Divisional  Court,  calling 
upon  him  to  show  cause  why  he  should  not  forthwith 
pay  out  of  court  the  £450.  On  April  21  the  motion  was 
heard  by  Gave  and  Grantham,  JJ.,  and,  no  objection 
being  taken  to  the  Jurisdiction  of  the  oourt  by  the  regis- 
trar, an  order  was  made  upon  him  in  terms  of  the 
motion,  and  also  to  pay  the  costs  of  the  trostea  of  the 
settlement. 
The  registrar  appealed. 

Muir  Mackenzie  and  H.  Reed,  for  the  appellant.— 
The  registrar,  as  financial  officer  of  the  oourt,  is  bound 
to  produce  vouchers  for  all  his  payments,  and  could  not 
pay  out  this  money  without  satisfactory  evidence  of  tho 
right  of  the  trustee  of  the  settlement.  Pending  the 
appeal,  and  until  the  order  of  the  Oourt  of  Appeal  had 
been  brought  before  him,  this  right  was  uncertain. 
The  application  to  compel  payment  should  have  been 
made  to  the  ooiinty  oonrt  )adge»  and  not  to  the 
Divliional  Oourt.  It  has  been  the  invariable  practice  of 
the  Groydon  Gounty  Oourt  to  delay  payment  in  such 
cases  till  the  final  determination  of  the  matter,  or  the 
expiration  of  the  time  allowed  for  appealing,  and 
such  evidence  of  the  right  to  the  money  should  have 
been  given  to  the  registrar  as  would  be  required  by  the 
Paymaster-GtoneraU  ' 

They  referred  to  Philippe  v.  Philippe,  28  W.  B.  876 » 
5  Q.  B.  D.  60. 

E,  D.  Greene,    Q.C.,    and  F.   C.   Wiliiit  for  the 

trustee  of  the  settlement. 

Lord  EiHxx,  M.B.-«Tbo  Lord  Chanoeltor  (Lord 
Herschell),  who  has  heard  the  whole  of  the  argumenti 
concurs  in  the  judgment  which  I  am  about  to  deliver. 

This  was  a  bankruptcy  case  heard  on  the  bankruptcy 
side  of  the  county  court.  After  Judgment  had  been 
delivered  there,  an  appeal  was  brought  to  the  Divisional 
Oourt,  and  an  order  was  made  there  that  this  settlement 
was  good,  and  that  the  money  which  had  been  paid  into 
court  should  be  paid  out.  That  order  was  piaoed  on 
the  file  of  the  Bankruptcy  Oourt  and  brought  9o  the 
attention  of  the  registrar.  Even  if  it  had  not  been 
brought  to  his  notice  he  ought  to  have  seen  it.  But  the 
registrar  took  upon  himself  to  say  that,  notwithstanding 
the  order,  he  should  hold  the  moneys  until  the  time  for 
appealing  had  run  out,  and  If  an  appeal  were  entered  he 
should  hold  the  money  until  the  decision  of  the  Oourt  of 
Appeal.  That  is  absolutely  wrong.  The  order  of  the 
Divisional  Court  was  an  order  which  his  own  oourt 
ought  to  have  given,  and  that  order  he  ought  to  have 
obeyed ;  if  it  had  been  thought  that  there  was  a  good 
case  for  appeal,  still  no  stay  of  proceedings  was  granted. 
We  have  been  told  that  this  has  been  the  tegular 
practice  of  this  county  oourt  for  many  yean;  that  only 
proves  that  the  praotioe  has  been  wrong  all  that  tima* 

The  order  of  the  Oourt  of  Appeal  is.  as  I  have  said, 
a  direction  to  the  oourt  appealed  from,  and  to  the 
'  offioen  of  that  court.  If  the  officer  refuses  to  obey  that 
order,  what  is  the  proper  course  for  a  patty  to  take  to 
enforce  compliance  f  Is  it  by  applying  to  the  Oonrt  of 
Appeal  to  enforce  its  order  by  oommittal  f  8o  far  as 
the  subject-matter  is  concerned^  the  Oourt  of  Appeal  has 
nothing  further  to  do  when  its  judgment  has  been 
delivered.  That  J  udgment  becomes  the  J  ndgment  of  the 
'  court  appealed  from,  and  that  court  has  to  carry  out 
the  directions  given.  The  Oourt  of  Appeal  hasi  In  my 
opinion,  no  power  to  enforce  on  origins!  motion  its  owu 
Judgments.  I  doubt,  indeed,  whether  this  court  has 
power  to  enforce  payment  of  the  costs  of  an  appeal.  In 
this  case  the  proper  course  would  have  been.  Inasmuch 
as  it  was  an  officer  of  the  county  oonrt  who  disobeyed 
an  order  of  the  High  Court,  to  apply  to  the  Jadge  of  the 
county  court.  If  that  Judge  has  npheld  his  officer,  an 
appeal  could  have  been  mi^e  to  the  Divisional  Oonrt* 
The  application  was  made  to  the  wrong  oonrt|  and  thie 
appeal  must  be  allowed. 
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Diz  tf.  Gbiat  Wbstsrn  Bailwat  Co.— In  bb  Giles. 


HiftiC 


Fbt,  Ii,J. — ^I  oonoiix.  The  registrar's  oondact  is 
highly  worthy  of  blame,  and  the  technioality  raised 
by  him  is  most  objeotionable.  It  has  been  con- 
tended that  the  DiTislonal  Ck>nrt  had  Jarisdlotion  to 
make  this  order  and  to  hare  enforoed  it  on  the  registrar. 
But  I  am  of  opinion  that  that  is  not  so.  The  registrar 
was  no  party  to  that  order,  whioh  was  to  the  effect 
merely  that  the  money  should  be  paid  oat  of  ooart.  If 
it  had  been  contemplated  that  proceedings  might  be 
necessary  to  enforce  it,  a  farther  order  ought  to  have 
been  obtained  against  the  person  intendel  to  the  effect 
that  payment  should  be  made  by  him  within  a  specific 
time.  I  need  not  go  into  the  question  whether  the 
Diflsional  Oourt  would  hare  had  power  to  make  such  an 
order. 

A^^petd  aUawed* 

Soiioitors,  i7,  E*  Fw;  Clairhton^  Qremwell,  A  WyU$. 


Aigt   Ooutt   of    9u0tf(f. 

Chan.  DiT,  )  ,„„^  «^ 

Kay,  J.    1  Zmu^%9. 

Dec  v.  Gseat  Wssxbbit  Bailway  Co.  (a.) 

Pradiet^Joinder  of  partUi^Oovenant  with  teparate 
covenantees  to  maJee  one  road  to  he  used  hy  all^ 
A  8.  C.  (1883),  ord.  16,  r.  11. 

27ie  defendant  company  covenanted  with  the  plaintiff 
to  make  a  road  between  eertain  poitdsfor  the  use  of  the 
plaintiff  and  two  other  covenanteee  with  whom  the 
d^endant  company  entered  into  eeparate  and  similar 

The  plaintiff  brought  an  action  againet  the  company 
for  epeciftc  ptrformance  of  the  covenant  and  damages 
without  joining  the  other  separate  covenantees* 

ffddt  on  the  applieation  of  the  company,  that  the 
separate  covenantees  could  be  ordered  to  be  Joined  as  parties 
to  tlie  action ,  under  ord,  16,  r.  11,  and  that  in  the  present 
case  an  order  for  their  joinder  should  be  made^  and  the 
coits  be  reserved. 

Summons  by  the  defendants,  asking  for  the  Joinder  of 
certain  persons  as  parties  to  the  aboTe  action. 

By  an  indenture  of  the  80th  of  May,  1884,  certain 
pieces  of  land  belonging  to  the  plaintiff,  to  Oiren,  and  to 
Jallion  respectifely  were  conTeyed  to  the  defendant 
company,  and  the  company  ooTcnanted  with  each  of  the 
vendors,  his  heirs  and  assigns,  separately,  that  the 
defendant  company  would  make  a  road  between  certain 
points  on  the  land  bought,  and  would  allow  the  plaintiff, 
Owen,  and  Jallion,  and  their  respectiTe  heirs,  tenants, 
and  assigns,  to  use  the  road  for  all  purposes. 

The  action  was  for  specific  performance  of  the  cove* 
nant,  and  damages. 

Neither  Owen  nor  Jallion  had  been  made  parties  to 
the  action ;  the  summons  sought  their  Joinder. 

Meddf  for  the  summons.— The  best  course  to  be  par* 
•ued  is  CTidently  to  Join  Owen  and  Jallion,  and 
ord.  16,  r.  11,  gites  the  court  power  to  order  Joinder 
of  all  persons  '*  whose  preeenoe  before  the  court  may 
be  necessary  in  order  to  enable  the  court  effectually  and 
completely  to  adjudicate  upon  and  setUe  all  the  questions 
involTcd  in  the  cause  or  matter " :  Stafford  t.  City  of 
Londonf  1  P.  Wms.  428 ;  Bergmann  t.  J/ocmtl/an, 
29  W.  B.  890,  17  Ob.  0.  423. 

(a.)  Beported  by  Hbkby  T.  Law,  Esq.,  Barristerial* 
Law.  I 


Dttttiitn^,  for  the  plaintiff.— The  plaintiil,  I 
with  the  defendant  company,  are  the  only  \ 
coTenant  upon  whioh  the  action  is  founded. 
coTenants  entered  into  by  the  company  do  sot  ^ 
me. 

Eat,  J.— ^The  court,  nnder  ord.  16,  r«  U,  1 
discretion  in  cases  like  the  present,  and  1 1 
aider  here  whether  I  should  use  that 
sense  of  ordering  these  two  cofenantees  to  b«  i 
parties  to  this  aotiou.    They  might  eatertaial 
▼lews  from  the  plaintiff  as  to  the  line  of  road, 
part  of  thecoTenant  is  that  the  company  wQli 
the  coTcnantees,  their  heirs,  tenants,  and  i 
the  road.    Consequently,  it  becomes  impodbb  I 
court  *'  effectually  and  completely  to  adjudiosfee^ 
settle  all  the  questions  iUTolTcd  in  the 
without  the  presence  of  "  all  the  ooTenaatsefc  ! 
be  necessary  parties  in  fact  If  It  beoomeii 
specify  in  the  order  how  and  where  the  : 
made^  which  wiU  haTS  to  be  done  If  this  sstioa  I 
oessfnl,  which  I  must  assume  to  be  posriUsi 

I  accede  to  the  present  applicatloD,  but  1 1 
the  costs  of  it.    The  order  should  be  ] 
statement  that  It  was  made  on  thei 
defendant  company. 

SoUdtor  for  the  defendant  oompany,  22. 22.  i 

SoUoiton  for  the  plaintiff,  Merediths,  BebsiU,i 


mdi 


Chan.  DIt.  1 
Kay,  J.     S 


tn  r$  GiLBB.  («•) 


Administration^  Oosts-^Lapsed  sharse  of 
Costs  of  ascertaining  neset  of  his, 

A  testatrix  bequeathed  the  residus  rfl 
squally  bettoeen  eic^  persons,  some  of  uhmf 
her.  On  her  deaths  the  trustees  paid  over  fi  t 
ing  legatees  the  shares  to  which  they  went" 
paid  the  remainder  of  the  residue,  re^ 
lapsed  shores,  into  court  under  the  Trustet  i 

A  petition  was  subsequenHjf  preseMl 
claiming  as  the  next  of  kin  of  ths  Mafr&l 
out,  ana  an  inquiry  was  directed  as  to  thee 

Upon  the  pdition  coming  on  for  further  ( 
a  question  was  raised  as  to  the  costs  of  M^f[f J 

Beld,  that  ths  general  residue  was  thsf  ' 
foir  the  payment  of  the  costs  of  atceriaimegt 
kin  of  the  tsstatrim. 

Held,  aha,  that  the  trustees  were  wrong  is  f 
shares  into  court  under  the  Trustes  iiM  a 
proper  course  having  been  to  takeesi  SMtf 
summons  under  order  65,  whereupon  an  iejeirfl* 
next  of  kin  would  have  been  directed. 

Petition. 

This  was  the  further  hearing  of  a  pstidfli  ^ 
ment  out  of  a  fund  paid  Into  court  nndar  f^ 
Belief  Act 

Susan  Gttes,  who  died  in  1885,  by  her  vSi,t 
14th  of  KoTcmber,  1879,  gare  the  residiMol  Mr^ 
erty  to  trustees  upon  trust  to  dlfidethe***^ 
between  six  persons  therein  named. 

Three  of  the  legatees  predeceased  ths 
their  shares  thereupon  lapeed. 

Upon  the  death  of  the  testatrix  ths  tru^  1 
three  sur?lTlng  legatees  their  shars«i  sad  pw  > 
three  shares,  amounting  to  £2,640,  into  eoext  r 
Trustee  Belief  Act. 

(a.)  Beported  by  W.  iTxiaTOoox,  ttq^^ 
Law. 


VoLXXXlV.    tsjirn,!^  Tfift  WEEKLY  REPORTEB. 

7ii 

HioH  OovBT.                                                         In  bi  Gilvs. 

HioH  Court. 

A  petition  was  aubeequontly  presented  by  persons 
dsdming  as  the  next  of  kin  of  the  testatrix  for  payment 
onty  aad  an  inqalry  was  directed  as  to  who  were  the  next 
of  kin  of  the  testatrix. 

The  petition  now  oame  on  fox  farther  oonsid  oration, 
«nd  the  question  was  whether  the  costs  of  asoert  aining 
tlie  next  of  kin  were  primarily  payable  ont  of  the 
S«nond  residue  or  out  of  the  lapsed  shares. 

N,  Ford,  for  the  petitioners. 

&n9haWf  for  other  benefleiarlet. — ^There  was  no  neoes- 

■itj  for  the  tmstees  to  pay  the  money  into  conrt  under 

the  Tnistee  Belief  Act.    Their  proper  coarse  was  to  take 

ont  an  orlRinatlng  summons  under  order  5  5»  and,  upon 

that,  to  obtain  an  inquiry  who  were  the  next  of  kin. 

Thtj    ought,     therefore,     to    be    ordered    to    pay 

penonally  the  additional  costs  incurred  by  tiie  course 

;    they  have  adopted.    With  regard  to  the  costs  of  asoer- 

talning  the  next  of  kio,  it  is  well  settied  that  they  are 

payable  out  of  the  lapsed  shares :   In  re  Beevea*  TruiU, 

S5  W.  B.  688,  4  Oh.  D.  841.    Until  the  costs  of  admin- 

!    istering  the  estate  ha?e  been  ascertained,  the  residue 

:    sannot  be  estimated. 

He  also  referred  to  Trethewf  ▼•  StUyar,  4  Oh.  D.  58, 

16  W.  B.  Dig.  824 ;  ShuMeworth  r.  Howarth,  Or.  ft  Ph. 

Ii8 ;  HiUiard  t.  Fui/ord,  25  W.  B.  161,  4  Oh.  D.  889  ; 

'     e9wan  ▼.  Broughion,  19  W.  B.  77,  L.  B.  19  Eq.  77, 

:    In  re  BirkiU,  27  W.  B.  164, 19  Oh.  D.  576. 

PieiUf  for  the  trustees,  sabmitted  that  the  payment 
into  court  had  not  increased  the  costs. 

Fordf  in  reply* — The  cases  dted  do  not  apply.    This 

ie  not  a  case  of  administration.    The  case  comes  within 

Aeffamt  2  Sim.  H.  8.  106,  where  it  was  held  that  the 

lapsed  shates  ought  to  bear  the  costs  of  the  petitioners 

^     ttod  respondents. 

Kat,  J. — ^This  case  is  certainly  one  of  some  difAoulty. 
r    It  appears  that  certain  residuary  estate  under  a  will  was 
t     diTieible  into  six  shares  between  six  persons  as  tensnts 
r    in  common.    Three  of  these  persons  died  in  the  lifetime 
of  the  testatrix,  and  their  shares  accordingly  lapsed.  The 
I     trueteee  haTe  paid  oter  three  of  the  shares,  without 
making  any  deduction  in  respect  of  the  costs  of  ascer- 
p     talning  the  next  of  kin,  to  the  three  residuary  legatees 
F     who  were  clearly  entitled  to  participate,  and  have  paid  the 
three    other  shares,  amounting  to  £2,640,  into   court 
f     under  the  prorisions  of  the  Trustee  Belief  Act.    Then. a 
petition  was  presented  in  reference  to  the  fund    in 
ooart,  and  upon  that  petition  an  inquiry  was  directed 
who  were  the  next  of  kin  of  the  testatrix.    That  in- 
qalry was  rather  difficult  to  answer,  and  the  answer  to 
it   has  occasioned  some  considerable  amount  of  costs. 
*    Ifow  I  ha? e  to  distribute  the  fund,  and  the  questions 
ariee  who  is  to  pay  the  costs,  and  what  costs  are  to  be 
p^Hid.    It  is  said,  and  with  rery  considerable  reason, 
that  the  proper  course  for  the  trosteee  to  adopt  was  to 
take  out  an  originating  summons  under  order  55  of  the 
Bnles  of  Oourt,  1888,  and  upon  that  obtain  an  inquiry  as 
to  the  next  of  kin,  without  the  necessity  of  paying  the 
.    money  into  oourt  and  without  puttiug  the  parties  to  in- 
oonTcnience  and  costs  of  payment  in,  which  costs,  it  is 
said,    are    about    £21.     The    course    which    they 
hare  taken  has,  it  is  contended,  subjected  this  fond  to 
an  additional  expense  of  £21  in  respect  of  paying  it  into 
court     The  question  also  arises  whether   the  lapsed 
shates  of  residue  which  are  represented  by  the  fund  in 
coort  ought  to  be  made  solely  liable  for  the  costs  of 
ascsrtaining  the  next  of   kin.     Now,  ss  to  the  first 
point,  I  say  distinctly  that  I  think  tiie  trustees  were 
wroDg  in  paying  the  money  into  court,  and  if  order  55 
had  been  longer  In  operation  than  it  has  been,  I  oon- 
ridsr  it  would  have  been  my  duty  to  order  them  to  pay 
thsMOOfti  personally.    Bat  as  this  is  the  first  com  of 


the  kind  I  do  not  think  I  am  bound  to  order  the  trustees 
to  pay  the  costs ;  but  it  ought  to  be  understood  that 
where  trustees,  having  the  power  of  getting  a  question 
settied  by  the  shorter  and  more  simple  proceeding  by 
originating  summons,  instead  of  that  adopt  the  course 
of  paying  the  money  into  court,  in  future  they  will  not 
be  allowed  the  costs  thereby  occasioned.  But  I  do  not 
think  it  right  to  visit  these  trusteee  personally  with 
costs,  because  they  probably  did  not  understand  that  the 
procedure  by  originating  summons  was  open  to  them. 

Then,  as  to  the  question  out  of  what  fund  the  oosts 
are  to  come,  it  seems  to  me  to  be  settled  by  a  course  of 
decisions,  of  which  Trtihewy  t.  Helyar  is  one  of  the 
latest,  and  a  number  of  others  will  be  found  cited  in 
Morgan  and  Wurtsburg  on  Oosts,  2nd  ed.,  p.  166,  that 
where  there  Is  a  partial  intestacy,  a  fond  which  has 
lapsed,  being  part  of  the  residue,  ought  not  to  bear  the 
coets  of  administration  in  priority  to  the  rest  of  the 
residue.  That  is  quite  settied.  Then  the  only  question 
is  whether  these  oosts  are  coets  of  administration.  On 
the  whole,  I  think  they  are.  No  authority  has  been 
cited  to  me  to  show  that  a  lapsed  share  ought  to  bear 
the  oosts  of  ascertaining  the  next  of  kin  entitied  to  it 
in  exoneration  of  the  general  residue.  If,  in  an  adminis- 
tration action,  it  had  appeared  that  some  shares  of  the 
residue  had  lapsed.  It  would  have  been  a  matter  of  oourse 
to  direct  an  Inquiry  as  to  who  were  the  next  of  kin  of 
the  testator,  and,  so  far  as  I  know,  there  is  no  case  in  which 
it  has  been  held  that  the  cost  of  an  inquiry  of  that  kind 
ought  to  be  borne  by  the  lapsed  share  Instead  of  by  the 
general  residue.  On  the  other  hand,  I  think  it  vrould 
have  been  treated  as  a  matter  of  course  to  order  those 
oosts,  as  well  as  the  other  costs  of  the  action,  to  be 
paid  out  of  the  general  reeldue.  And  the  reason  of  that 
is  well  expressed  In  the  case  of  Eyre  v.  Ma/reden,  4 
My.  k  Or.  281— via.,  that  there  can  be  no  residue  until 
the  oosts  of  the  administration  have  been  paid,  a 
reason  which  is  also  repeated  in  the  oases  of 
Trtihewy  v.  Hdyar  and  Billiard  v.  Fvdford.  The 
trustees  would  have  a  light  to  ascertain,  at  the 
expense  of  the  general  residue,  who  were  the  persons 
entitled  either  in  the  case  of  lapse  or  under  the  will,  and 
the  costs  of  ascertaining  that  are  costs  which  ought  to 
be  paid,  in  the  first  instance,  out  of  the  general  fund 
before  you  can  arrive  at  the  residue  at  all.  Of  oourse  it 
is  easy  to  put,  as  I  put  In  the  argument*,  cases  where 
that  would  seem  to  be  very  hard.  A  cass  may  be 
imagined  where  the  residue  is  divisible  into  twelve 
shares,  and  one  of  the  shares  lapses.  Are  the  persons 
entitled  to  the  other  eleven  shares  to  wait  until  a  very 
difficult  inquiry  as  to  the  next  of  kin  entitled  to  the 
twelfth  share  is  worked  out  P  But  then,  I  think,  the 
ansirer  to  that  is  simple.  They  need  not  wait.  It  is 
easy  enough  for  the  trustees  to  ascertain  approximately 
the  amount  of  the  shares,  and  to  set  apart  a  fund  to 
answer  and  pay  for  the  costs  of  ascertaining  the  next  of 
kin ;  or,  if  any  difficulty  should  arise,  then  the  trusteee 
can  come  to  the  court  at  once,  and  ask  the  court  to 
ascertain  the  fund  for  them  or  to  tell  >ihem  what  they 
ought  to  pay  over,  or  if  they  ought  to  pay  over  any- 
thing, and  thus  act  by  the  direction  and  under  the 
sanction  of  the  court  It  is  quite  easy  to  do  that  by 
means  of  an  originating  summons  under  order  55. 
Therefore,  I  come  to  the  conclusion  that  these  oosts 
ought  to  be  paid  out  of  the  general  residue.  It  appears 
that,  without  ordering  anyone  to  refund,  I  have  it  in 
my  power  to  set  the  matter  right,  because  the  next  of 
kin  include  these  persons  who  have  received  the  other 
shares,  and,  accordingly,  the  order  will  be  that  one-half 
the  costs  be  paid  out  of  the  fund  In  oourt  before  division, 
and  that  the  other  half  be  now  deducted  from,  and  paid 
out  of,  the  shares  of  the  fund  in  court  which  belong  to 
the  persons  who  have  already  received  the  other  shares 
of  residue. 

SoUoitoxsy  9far6iffioii  A  De  PwOa;  B.  H.  Harris. 
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Patnb  V,  Taknir. 


HmO 


Chan.  Bi7. 
North, 


May  31. 


pATiTE  r.  Tankee.  (fl.) 


JEbcecwJor^^dmiaaion  of  (UseU  —  Legacy-^Payment  of 
interest  to  tenant  for  life. 

B.,  who  died  in  1841,  by  hit  Vfill  gave  hie  residuary 
ettaU  to  J»9  hie  executor,  on  trust  {in  the  events  which 
happened)  to  pay  the  income  to  hit  daughter  F.  during 
her  life,  and  after  her  death  to  divide  the  principal 
equally  among  the  children  of  the  testator's  daughter  8. 
{the  wife  of  P.).  J.  paid  F.  the  sum  of  £28  per  annum 
by  quarterly  payments  of  £7,  and  thete  payments  were 
continued  by  J.*s  executor  after  his  death.  Among  the 
papers  of  F,  at  the  time  of  her  death  was  found  a  Utter, 
written  to  her  by  J.,  as  follows  :—**/«  ansufer  to  your 
Utter  in  reference  to  the  trust  moneys  in  which  you  have 
a  Itfe  interest,  and  the  family  of  t7^  late  Mr.  Payne 
the  ultimate  benefit,  I  beg  to  say  that  the-  money  is  pUiced 
out  on  different  mortgage  securities  with  moneys  of  my 
own^  realizing  as  much  interest  cts  possible.  Had  it  not 
been  for  your  sake  the  money  should  have  been  placed  in 
the  GovemmerU  stocks  years  ago** 

Held,  that  the  letter,  coupled  with  the  payments,  and 
unsBoplained,  contained  an  admission  by  J*  that  there 
was  a  residue  of  the  testator^s  estate,  which  was  then 
invested  on  mortgage  and  produced  £28  per  annum,  and 
that^  therefore,  J's  estate  was  liable  to  pay  to  t?ie 
children  of  8.  the  amount  which,  if  invested  on  mortgage 
at  five  per  cent.,  would  have  produced  £2H  per  annum 
wi^  interest  at  four  per  cmU*  Jrom  the  death  of  F. 

Aotloiit 

This  wot  an  action  by  one  of  the  residuary  deTisees 
and  legatees,  under  the  will  of  Clement  Bobarts  Burgess, 
for  a  declaration  that  the  estate  of  James  Pratt,  the 
legal  personal  representati?e  of  the  testator,  was  liable 
to  pay  to  the  plaintiil  and  the  other  residuary  detisees 
and  legatees  under  the  will  the  sum  of  £600,  being  the 
amount  of  the  testator's  residuary  estate. 

Olement  Bobarts  Burgess,  by  his  will  dated  the  13th 
of  June,  1840,  devised  and  bequeathed  unto  James  Pratt 
all  his  freehold,  copyhold,  and  leasehold  messuages  upon 
trust  to  sell  the  same  and,  after  payment  of  his  debts 
and  certain  legacies,  to  invest  the  residue  in  Government 
or  real  securities  in  England,  and  to  pay  the  interest 
thereof  to  his  wife  Elizabeth  during  her  life,  and  after 
her  death  upon  trust  to  pay  two-thirds  of  the  said 
interest  to  his  daughter  Frances  for  her  life,  and  the 
residue  of  such  interest  to  his  daughter  Sarah  for  her 
life,  and  after  the  death  of  either  of  them,  in  trust  to 
pay  the  whole  of  such  interest  to  the  surrivor  during 
her  life,  and  after  the  decease  of  the  survivor,  in  trust  to 
divide  the  principal  of  the  proceeds  of  his  said  freehold, 
copyhold,  and  leasehold  estates  in  equal  proportions 
amongst  the  children  of  his  daughter  Sarah. 

The  testator  died  on  the  30th  of  April,  1841,  and  his 
will  was  proved  by  James  Pratt  on  the  24th  of 
September,  1841.  The  testator's  daughter  Sarah,  who 
at  the  date  of  the  will  was  the  wife  of  William  Payne, 
died  on  the  19th  of  July,  1848,  leaving  six  children  sur- 
viving her.  The  testator's  widow,  Elizabeth,  died  in 
1854.  From  the  death  of  Sarah  Payne  down  to  the  date 
of  his  own  death,  James  Pratt  paid  to  the  testator's 
daughter  Fratices  the  annual  sum  of  £28  by  four  equal 
quarterly  payments  of  £7.  James  Pratt  died  on  the 
6th  of  January,  1874,  and  his  will  was  proved  by 
Oharles  Albert  Tanner,  the  defendant,  on  the  7th  of 
March,  1874.  After  the  death  of  Pratt  some  corres- 
pondence ensued  between  Frances  Burgess  and  one 
Dodd  (who  was  a  clerk  in  the  ofiQce  of  the  defendants 

(a.)  Beported  by  Gt  E.  Jbrbbt,  Esq.,  Barr!ster*At- 
Law* 


solicitors,  and  who  had  formerly  been  a  cletk  < 
relative  to  the  annuity  of  £28,  in  which  he,  nm 
claim  made  by  Frances  Burgess  for  payment  i 
per  quarter,  had  asked  her  to  furnish  bimt 
explanation  of  the  ciioumstanees  under  whifh  I 
ment  had  been  made  to  her  by  Pratt,  end  bsd  T 
expressed  himself  as  satisfied  with  the  explin 
by  her.    After  this  explanation,  Dodd,  on  Im 
defendant,  continued  to  make  the  quarterly  ( 
£7  to  her  until  her  death,  which  took  plsososf 
of  March,  1883.    After  the  death  of  FisBsei] 
the  following  two  letters  (among  others)  ^ 
among  her  papers : — 

<<WoottoB] 
*^  Dear  Fanny, 

**  I  enclose  you  a  cheque  for  £l» 
better  write  at  least  onoe  a  quarter,  as  1 1 
to  send  the  cheque  in  case  yon  should  he  f 
Truly  yours,  "JimhI 

"F.  Burgess." 

''WoottODl 
"  My  dear  Fanny,  "SlstJ 

'*In  answer  to  your  letter  in 
trust  moneys  in  which  you  have  a  life  iaU 
f  amUy  of  the  late  Mr.  Payne  the  nltliaats  I 
to  say  that  the  money  is  plaoed  out  on  C 
gsge  securities  with  moneys  of  my  owi, 
much  interest  as  possible.  Had  it  not  ba 
sake  the  money  sboold  haTe  been  plassd  in  i 
ment  stocks  years  ago.  If  yon  ars  not  i ' 
this  I  can  only  say  t^at  the  money  shall  I 
the  Funds,  but  you  will  of  course  undsnti 
inoome  will  be  much  lessened  thereby,  ss  1 1 
paid  you  more  than  the  nsual  peroentagel 
income  to  be  scant  and  out  of  regard  to  tiv 
gone.— Yours  truly,  "  Ji"  \ 

"Miss  Fanny  Burgees.* 

This  action  was  oomme&oed  in  1883  hf* 
children  of  Sarah  Payne  against  James  T 

By  the  statement  of  claim  the  plsintiil  i 
she  had  applied  to  the  defendant  for  an  r~ 
principal  moneys  and  interest  due  to  the  o 
said  Sarah  Payne  under  the  will  of  tin  ( 
Burgess,  but  that  the  defendant  refused  tsj 
account,  and  claimed  a  declaration  thstT 
Jameo  Pratt  was  liable  to  pay  to  her  i 
residuary  devisees  and  legatees  under  thef 
Bobarts  Burgess  the  sum  of  £600,  being  I 
the  residuary  estate  of  the  aaid  a  B.  Bd 
terest,  and,  if  necessary,  an  account  of  t 
personal  estote  of  the  said  C.  B.  Buzgflsi. 

The  defendant,  by  bis  statement  of  dd 
that  the  annual  sum  of  £28  paid  to  f  snnj  1 
James  Pratt,  who  was  her  unde,  and  ^f  tis 
after  the  death  of  James  Pratt,  waspsliisiM 
and  not  under  any  legal  obligation.  S*  **• 
there  was  not  at  the  date  of  the  letter  of  1 
January,  1863,  and  never  had  been,  any  f 
said  0.  B.  Burgess  in  which  the  said  fsmj^ 
interested  under  his  will  or  otherwise,  r 
several  allegations  contained  in  the  ssid  le< 
under  mistake  of  fact. 

The  defendant  produced  at  the  trlsl  sj 
residuary  account  of  the  estate  <#f  0.  B.  r" 
had  also  been,  previously  to  the  conuae" 
action,  produced  to  the  plaintiffs  solidlor. 
appeared  to  have  been  passed  by  Jsnj** 
year  1868,  and  showed  that  the  real  •« 
estates  of  the  testator  C.  B.  Burgess  were  "J 
year  1866,  that  they  realised  £3,080,  "J'r  ^ 
funeral  and  testamentary  expenses  **  ?"| 
together  with  a  legacy  of  £200  beqnesfteil  f- 
tor's  widow,  and  which  had  been  pn^J 
£3,343.  No  personal  estate  « 
account 
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kuh  Q-On  and  Euilaee  Smith,  for  the  plaintiff, 
btterof  tbe  Slat  of  January,  1868,  ia  a  diatinot 
bn  of  aaaeta  by  Pratt  He  aaya  he  baa  mixed  the 
■oneji"  with  hia  own.  Tliat  ia  a  diatinot  ad- 
Itbat  be  haa  tnut  moseya.  Payment  of  intereat 
^  ia  an  admieaion  of  the  capital  of  the  legacy. 
loD  of  aaaeta  to  a  tenant  for  life  la  an  admiaalon 
liaiemainder:  CorporatUm  of  Clergymen* 9  Sons 
fMon,  1  Vee.  aen.  75;  Attomey^General  t. 
IB,  S  Beav.  255  ;  Barnard  ▼.  Pumfrett,  5  Myl. 
b  63.  With  regaad  to  the  reaidaary  aooount, 
pDot  paaaed  until  e?e  yeara  after  the  date  of  the 
binoonaiatent  with  the  letter,  and  ia  incorrect, 
"hi  not  mention  the  peraonal  eatate  of  the  tee- 
b  not,  therefore,  aoffloient  to  outweigh  the 
of  Pratt  oontained  in  the  letter  of  the  Slat  of 
IMS. 

I^for  the  defendant.— When  it  is  desired  to  fix 
r'l  attate  a  apecifio  sum  maat  be  claimed. 
Eof  the  Slat  of  January,  1863,  does  not  refer  to 
*  ogiog  to  Bargeaa'  eatate»  the  tmat  moneya 
red  to  might  belong  to  another  truat.  The 
uty  ia  need  in  the  oorreepondence,  which  la 
^  to  interest  on  a  mortgage,  the  capital  of 
I  be  ultimately  difisible,  it  means  something 
ie  on  death.  The  residuary  account  abowa 
'^'  eatete  waa  insolTcnt,  and,  having,  as  it  haa, 
1  sanoHoD,  it  is  quite  sufficient  to  outweigh 
t  contsioed  in  the  letter  of  the  Slst  of 
[4S6d.  Payment  by  an  executor  of  the  intereat 
^  to  the  tenant  for  life  is  not  condnsiTe ;  such 
nay  be  ezphdaed  as  having  been  made  by 
Iftttldhwaite  t.  M<mnaey,  6  Hare,  SSn ;  Huthn 
V,8  W.  B.  97,  7  De  0.  M.  &  G.  9 ;  Cadhury 
^IS  W.  JEL  105,  L.  B.  9  £q.  87.  The  defendant 
to  have   an  aooount  taken  of  Burgess' 


•-"-Subject  to  the  question  of  amount,  I  am 

^6  in  favour  of  the  plaintiff.    The  teatator 

year    1841.    In  1868  Pratt  rendered  a 

^ont.    In  the  meantime  two  letters  were 

mtt  which  are  very  material.    [Hia  lordabip 

""lettera  of  the  5th  of  March,  1859,  and  the 

^f  1863,  and  continued:^]    The  letter 

of  January,  1863,  containa  an  admission 

res  a  great  deal  to  displace,  a  good  deal 

in  the  present  inatanoe,  the  defendant  haa 

ii  an  admiaaion  that  Pratt  had  funds  in  hand 

waTaiUble  for  the  purpoaeof  providing  for  the 

#M  intereat  to  Miaa  Burgeaa  during  her  life, 

n  after  her  death,  were  to  be  divided  amongat 

IV  of  the  late  Mr.  Payne;  and  the  statement 

Mnoneya  were  invested  on  mortgage  is  a  clear 

it  that  there  ware  such  moneys.    The  payments 

tt  quarter  were  made  regularly  to  Miss  Burgess 

'the  time  of  her  death,  though  the  payments 

Huwaya  made  on  the  exact  day  on  which  they 

^   Under  those  droumstanoes  it  seems  to  me 

[ftiroiBotent  admission  to  bind  Pratt  and  hU 

•his  death,  unless  what  he  did  can  be  ex- 

we  way,  as  by  showing  that  he  bad  made 

W  **"*  "^  "^*'  ®'  ^^  testator,  in  fact, 
J»»  admiaaion  by  him  is  so  strong  as  to  re- 
wy  dear  explanation,  which  I  am  unable  to 
!*>•«  the  letters  contains  any  suggestion  that 


Jati  ware  made  by  way  of  gratuity,  and  if 
II  isaUng  a  voluntary  payment  to  Miss  Burgess, 
^«>  waadaaiiousof  oonoealing  from  her  the  in- 
R«J« father's  estate,  there  was  no  reason  why 
PT^  of  persons  entitled  In  remainder  after 
gj*  •Qggaated  that  the  word  «« annuity"  was 
r^  maa&s  something  determinable  on  death, 
""»«Qldiiot,thenfore,  apply  to  latsfest  on  a 
Wi  the  sapital  of  nUoh  was  to  be  ultimately 


divisible;  but  it  must  be  remembered  that  her  interest 
was  determinable  on  her  death.  The  residuary  acoount 
is  not  sufficient  to  outweigh  the  admiaaion  of  Pratt, 
eapeeially  aa  it  was  not  passed  until  twenty -seven  years 
after  the  testator's  death,  and  after  it  had  been  passed 
the  payments  to  Miss  Burgess  were  continued  by  Pratt 
as  before.  The  acoount  also  seems  to  me  to  be  far 
from  satisfactory,  since  it  does  not  contain  any  allusion 
to  the  teetator's  personal  estate. 

The  cases  referred  to  by  the  defendant's  counsel  were 
cases  in  which  explanations  were  forthcoming,  and 
which  were  satisfactory  to  the  court,  but  no  case  has 
been  cited  to  me,  nor  am  I  aware  of  any  case,  in  which 
anoh  a  dear  admlsaion  aa  that  contained  in  the  letter  of 
the  Slet  of  January,  1863,  has  not,  in  the  absenee  of 
explanation,  been  sufficient  to  bind  the  person  making 
it.  I  do  not  think  it  fair  to  direct  an  account  after  so 
long  a  period  has  elapssd  since  the  testator's  death,  and 
I  do  not  think,  if  I  were  to  direct  an  aooount,  any  useful 
information  would  be  obtained  on  behalf  of  the  defend- 
ant. With  regard  to  the  amount  for  which  I  hold  the 
estate  of  Pratt  liable,  I  think  it  fair  to  treat  the  truat 
money  as  producing  five  per  cent,  interest.  I  therefore 
hold  the  defendant  (he  admitting  aaaeta  of  hia  testator) 
liable  to  pay  £560,  being  the  amount  whioh,  if  invested 
on  mortgage  at  five  per  cent,  interest^  would  have  pro- 
duced £28  per  annum,  with  interest  thereon  at  four  per 
cent,  from  the  death  of  Frances. 

Solicieors  for  the  plaintiff,  Palmer  df  Bull,  for  G.  F. 
3£ant,  Storrington. 

Solidtor  for  the  defendant;  Erneet  Bevir. 


Chan.  Biv.  I 


June  80. 


Stirling, 

Sjod  v.  Kbid.  («.) 

Wift'%  equity  to  a  seUlemtni^Anrntnt  to  he  setOed-^ 
Misconduct  of  husband. 

The  whole  of  a  wift's  fund  will  le  settled  upon  her 
when  the  husband  has  bten  guilty  of  aggravated  mis* 
conduct  towards  her. 

The  husband  was  living  dparifrom  his  wife,  and  she 
had  obtained  from  the  Divorce  Court  an  order  for 
resUtuUon  of  eor^'ugal  rights.  He  refused  to  comply 
with  this  order,  and  she  ptbiUoned  for  an  allowance 
under  the  Matrimonial  Causes  Act,  1884;  her  pOition 
was  standing  over,  pending  an  inquiry  as  to  the  means 
of  the  parties.  The  fund  in  question  in  the  aetion 
amounted  to  abeui  £S,500,  out  of  which  the  husband 
had  already  received  £1,000.  There  were  sia  children 
of  the  marriage,  five  of  whom  wtre  living  with  the 
father  and  one  with  the  mother. 

Bold,  thai  the  whole  of  the  remainder  of  the  fund 
must  be  sttHed  upon  the  wife. 

The  question  to  be  dedded  in  this  case  was,  what 
portion  of  a  fund  a  wife  was  entitled  to  under  her  equity 
to  a  settlements  The  case  had  already  been  before  the 
court  on  a  previous  occasion,  when  it  waa  decided  that 
the  wife  did  not  take  the  fund  in  question  aa  her 
aeparate  eatate  under  aection  5  of  the  Married  Women'a 
Property  Act,  1882:  see  the  report,  ante,  p.  832,  31 
Oh.  D,  402,  where  the  facts  are  fully  stated. 

For  the  purpoaea  of  the  preaent  report  it  ia  only  ueces« 
sary  to  add  the  following  particulars  :— 

The  partiea  were  married  in  1871,  and  they  lived 
together  untU  1883,  when  the  wife  went  away  to  live 
with  her  mother.    From  the  letters  which  her  husband 

(a.)  Beported  by  P.  F.  Whuub,  Esq.,  BaalileK*at- 
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wrote  to  her  daring  her  abseDoe  it  appeared  that  be 
declared  that  he  could  no  longer  lire  with  her. 

In  June,  1884,  a  decree  was  made  by  the  DiToroe 
Conrt,  on  the  wife's  petition,  for  restitution  of  oonjagal 
rights.  The  wife  then  went  down  (o  her  husband's 
house,  but  she  was  refused  admittance,  though  it 
appeared  that  they  lired  together  in  London  for  a  short 
time  afterwards. 

The  wife  then  applied  to  the  Dirorce  Oourt  under  the 
Matrimonial  Causes  Act,  1884,  for  an  order  that  the 
husband  should  make  periodical  payments  to  her  on  the 
ground  that  he  had  not  complied  with  the  decree  for 
restitution. 

No  order  had  as  yet  been  made  on  this  application,  as 
a  preliminary  inquiry  into  the  means  of  the  parties  was 
still  pending,  but  the  husband  was  ordered  to  pay  the 
wife  £5  per  month  until  the  hearing. 

There  were  six  children  of  the  marriage,  fire  of  whom 
were  liyiog  with  the  father  and  the  sixth  with  the 
mother. 

It  appeared  that  the  husband  had  already  recei?ed 
£1,000  out  of  the  fund  in  question,  kmd  that  the  value 
of  the  residue  was  about  £1,500,  producing  an  income 
of  £60  per  annum. 

The  husband,  in  his  statement  of  defence,  raised  grave 
charges  of  misconduct  against  the  wife,  but  no  evidence 
was  given  in  support  of  them. 

Bather,  Q.O.,  and  F,  Soare  CoU,  for  the  plaintifP.— 
X7nder  the  circumstances  the  wife  Is  entitled  to  the 
whole  fund:  Eedea  v.  EtdfS,  11  Sim.  569;  BoxaU  v. 
Boxall,  32  W.  H.  896,  27  Ob.  D.  220 ;  and  the  notes  to 
Murray  v.  Lord  Elibank,  1  Wh.  &  T,  L.  0.,  6th  ed.,  493. 

Daniel  Jone$  (Ram  with  him),  for  the  defendant,  the 
husband. — ^There  has  been  no  desertion  in  this  case; 
therefore,  the  plaintiff  is  not  entitled  to  more  than  one- 
half  of  the  sum :  Be  SuggiUU  TrveU,  16  W.  R.  551, 
L.  B.  3  Oh.  215. 

Swinfen  Eady,  for  the  trusteest 

F,  Thompsonf  for  the  husband's  incumbrancers. 

Barber,  Q.C.,  replied. 

Sn&Lixro,  J.,  after  stating  the  facts :— It  Is  dear  that 
the  husband  has  not  complied  with  the  order  of  the 
Divorce  Gourt,  and  from  the  statements  which  he  made 
in  the  witness-box  I  think  it  is  clear  that  he  has  no  in- 
tention of  so  doing.  The  question  then  arises  whether 
this  is  a  case  where  the  oourt,  in  fixing  the  amount  that 
should  be  settled  upon  the  wife,  ought  to  exercise  its 
discretion  in  the  wife's  favour.  The  case  does  not  come 
within  the  precise  terms  of  any  of  those  oases  mentioned 
by  Oaims,  L.J.,  in  In  re  Suggit^s  TrtuU,  but  I  think 
that  all  the  cases  there  referred  to  might  be  summed  up 
under  the  term  aggravated  misconduct  Of  this  the 
husband  has  certainly  been  guilty,  as  be  has  failed  to 
comply  with  the  order  for  restitutiun  of  conjugal  rights. 
I  therefore  come  to  the  conclusion  that  this  is  a  case 
where  the  whole  of  the  fund  should  be  settled  on  the 
wife.  I  do  this  the  more  readily  because  the  question 
of  the  wife's  future  allowance  will  soon  come  on  for  con* 
sideration  before  the  Divorce  Oourt,  and  in  the  proceed, 
ings  there  pending  she  has  already  been  given  an  interim 
allowanoe  equal  to  the  income  arising  from  the  whole  of 
the  fund  now  before  me.  The  costs  of  the  wife  and  of 
the  trustees  may  be  paid  out  of  the  fund ;  I  give  no 
costs  to  the  husband. 

Solicitdrs  for  the  plaintiff,  Patiieon,  Wigg,  Ss  Co. 

Solicitors  for  the  husband,  Gedge,  Kirhy,  A  MiUeU. 

Solicitors  for  the  trustees,  Indermaur  A  Brown. 

Solioiton  for  the  inoombranoersf  Bohine,  Oameronf  S 
Xenifii* 


Q.  B.  Div.  (ICanisty  and  Hawkins,  JJ.)        Ji 
Ltthlgv  r.  Nicholson,  (a.) 

Frindpal  and  agent — Sale  eftcUd  lytafrok 
eataie  agent — Bevocatum  of  avthoritn-^BigU 
miseion. 

The  pJainiiffa  were  employed  by  the  i 
to  iell  an  estate  for  him  upon  the  I 
they  should  be  pat (2  a  commission  on  tk» 
of  such  »ale.  The  estate  was  divided  into  Mk, 
which  were  purchased  by  one  A,,  and  upes  * 
pletion  of  that  pttrchase  the  plaintiffs  rem 
commission.  The  defendant  withdrew  his  as! 
sell  from  the  plaintiffs,  and  A.  suhsequen&n  f 
the  remainder  from  the  defendant  by  private  m 
Held,  that  the  jury  were  entitled  to  find 
ultimate  sale  was  not  due  to  any  introditdiM 
plaintiffs,  so  that  theylcould  not  recover  tkifi 
sion. 

In  August,  1881,  Messrs.  Lumley  &  IabU 
agentst  were  employed  by  the  defendant  to  mQ 
Estate,  near  Bochester,  which  consisted  of  si 
aores,  for  which  the  defendant  wanted  £37,l( 
estate  was  divided  into  lots,  and  in  October,  * 
of   these   lots.  Including    the  house  and 
purchased  by  one  Armitage  for  £15,750,  sn 
pletion  of  that  purchase,  the  pliintiib 
commission.     Armitage  was  not  then  willing  to 
the  lot  numbered  9,  although  the  plaintifb 
of  his  dofaig  so,  and  it  remained  upon  the 
April,  1882,  when  the  defendant's  soUciU».i 
plaintifb,  withdrawing    their    authority  '- 
portion  of  the  property.    The  plaintifEi 
that,  although  they  had  withdrawn  tbe  . 
their  books,  they  would  claim  commiaioB 
amount   resliied  if    Armitage  were  si  r 
become  the  purchaser.  This  snggestim  wai 
by  the  defendant's  solicitors,  and  no" 
done  until  the  5th  of  July,  1884,  when 
with  the  defendant  to  purchase  lot  9  for 
heating  of  this  sale  the  plalntifEs  demss'' 
mission,  upon  the  ground  that  it  had 
about  through  their  introduction,  and,  ii_ 
of    the    defendant   to    pay,   tbe   preset^ 
brought. 

At  the  trial  before  Lord  Goleridge, 
iwore  that,  until   long    after  tbe  rt 
authority,  he  had  no  intention  of  bajisg 
of  tbe  estate.    It  was  left  to  the  Joiy » 
or  not  the  sale  of  the  lait  portion  of  the  Ht 
brought  about  through  the  introdoction  of  W 
The  Jury  found  that  it  was  not,  and  J^* 
given  for  the  defendant. 

The  case  now  came  on  for  hesring  apos  • 
a  new  trial  on  the  ground  of  mi8dirsctio&. 

Ohanndl,    Q.C.,  and  Cope,  tot  the 
only  question  which  ought  to  have  been 
is  whether  or  not  the  defendant  would  te« 
lot  9  without  the  introducUon  of  the  r 
case  of  Oreen  v.  Bartlett,  11  W.  B.  83i 
681,  is  directly  in  point    The  case  relied 
defendant  at  tbe  trial— Tnie  v.  Taykr,  1 
24  W.  B.  Dig.  224— is  dietinguishsWe. 

They  also  cited  Canard  v.  Foa  OfP^ 
716. 

Henn  CoUins,  Q.C.  {Lyon  with  him),  1J» 
ant.— The  question  is  simply  whether  tw 
such  as  to  Justify  reasonable  nsn  to 
conclusion  to  which  the  Jury  osas  in  tut 
stopped  by  the  court.] 

{a.)  Bepofted  by  Chon.  Okamuk,  ^t  ^ 
Lav. 
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Ooxr&T. 


LUXLBT  V.  KlCEOLSON. — PAB0OK8  V.  HAROaiATU. 


High  Ooubt. 


J. — Thin  is  an  action  brought  by  estate 
I  to  reooTer  eommiseion  on  %h^  sale  of  pait  of  an 
k  The  faoU  are  few  and  simple.  In  Angost,  1881, 
|p>n  matmcted  the  plaintiffs  to  try  and  find  a 
^tmr  fof  the  whole  estate.  The  estate  was  difided 
ll^  and  the  plaintiffs  offered  it  to  seferal  persons, 
pft  others,  to  Mr.  Armitage.  He  offered  £15,750 
^  3»  4,  and  10.  Ultimately  this  offer  was  accepted, 
Apxi],  1882,  the  sale  was  completed  and  the 
paid.  On  the  14th  of  Norember,  1881,  the 
\  wrote  to  the  defendant — "  We  do  not  despair 
a  laiRe  piece  of  lot  9  ;  are  yon  disposed  to 
Mr.  Nicholson  answered  :  **  I  shall  certainly 
up  lot  9."  On  the  7th  of  December  the 
I  wrote:  ''This  is  still  before  Mr.  Armitage ;  we 
'  other  customer  in  view  at  present,"  At  this 
F  Aspiite  arose  as  to  whether  the  plalntifls  were 
to  commission  on  certain  live  stock,  and  a 
leaee  ensued  which  ended  in  the  plaintiffs 
their  claim.  On  the  30th  of  April,  1882, 
Bt  ioatrncted  his  solicitors  to  withdraw  lot  9 
>  boolcs  of  the  plaintiffs.  The  plaintiffs,  in  reply, 
f •  ^We  will  take  it  off  the  books,  but  kindly 
^hat  we  daim  commission  if  Mr.  Armitage 
e  now  or  hereafter.*'  Nothing  more 
tUl  Jaly,  1884,  when  the  plaintifh,  ha?ing 
m  the  defendant  had  sold  lot  9  for  £19,000, 
f  claimed  commission,  ^e  CTidence  was  much 
r  stated.  It  was  unquestionably  a  question  for 
irb ether  the  sale  was,  or  was  not,  brought 
tlie  agency  of  the  plaintiffs  by  their  introduce 
Brwention.  There  is,  therefore,  no  misdirection. 
fomid  for  the  defendant,  saying  that  the  sale 
a  separate  transaction.  I  think  there  was 
to  support  this  view,  although  I  should  have 
other  way. 

J. — I  am  of  the  same  opinion,  although  I 

^the  oondnsion  with  regret.     This  was  not  an 

In   thi^  strict  sense  of  the  word,  but  an 

^  Id  keep  the  property  on  the  books  of  the 

DO  the  implied  understanding  that  a  com- 

[  he  paid.    If  the  Tender  was,  during  that 

fwkd  willing  to  complete,  then  the  cominlssion 

The  question  is  whether,  before*  the  revoca- 

» authority,  Messrs.  Lumley  had  introduced  a 

for  this  portion  of  the  estate  on  which  com- 

jht  now  to  be  paid.    They  had  certainly  done 

t  portion  of  the  estate,  but  not  for  this  one. 

doubt  that  Mr.  Armitage,  according  to  Messrs. 

aa  continuing  in  negotiations  with  them,  but 

'  of   the  matter  was  not  adopted  by  the  jury. 

loetion  would  be  sufficient  if  the  authority  had 

withdrawn.    Mr.  Armitage  says:  "When  I 

ight   I  had  no  intention  whatever  of  buying 

i  I  refused  positively,  and  Messrs.  Lumley  could  not 

i  me  as  a  purchaser.    I  was  not  introduced  to  this 

hy  Hesars.  Lumley  as  a  purchaser.    The  whole 

;  oTer."    If  that  is  so  I  do  not  see  how  Messrs. 

L  claim  commission.    They  are  only  entitled  to 

l^the  purchase  which  they  have  brought  about. 

^  therefore,  that,  although  the  name  was  intro- 

the  agents,  they  were  not  the  cause  of  the 

J  and  cannot,  therefore,  claim  commission.    The 

|[dt  the  jury  must  stand. 

ors  for  the  plaintiff,  LunUey  A  Lumley, 

on  tot  the  defendant,  Cope  A  Co. 


Q.  B.  Div.  (Lord  Coleridge,  I  ,  *•  o 

O.J.,endCave,J.)         f  •^"'**  ®' 

FaBSOKS  v.  KABftREAYlS    (a.) 

Bill  of  saU^BilU  of  Sale  Act  (1878)  Amendmeni  Act, 
1882  (45  A  46  Vid,  c.  43),  a.  9-^  Validity'^ Deviation 
Jrom  Btatutory  form^**  Maintenance  of  the  eecurity** 
-^Additional  term  for  henejit  of  aefignee, 

A  hill  of  sale  eowtainedt  inter  alia,  a  power  of  aaU 
upon  default  of  the  mortgagor  of  the  goods,  followed  hy 
a  provieo  that  **  upon  any  auoh  $ale  the  purehaeer  shall 
not  he  hound  to  see  or  inquire  whether  any  suoh  default 
has  heen  made  as  aforesaid^* 

Held,  that  the  hiU  of  sale  was  void  under  secUon  9  of 
the  BiUs  of  Sale  Amendment  Act,  1882. 

Appeal  from  the  decision  of  his  Honour  Judge  Abdy 
at  the  county  court  of  Harwich,  in  the  county  of  Emcx. 

Interpleader  issue.  * 

A  bill  of  sale,  dated  the  26th  day  of  August,  1885, 
and  made  between  Edward  Hargreaves  of  the  one  part 
and  Benjamin  Blaiberg  of  the  other  part,  assigning 
certain  chattels  as  security  for  the  payment  of  the  sum 
of  £40  and  interest  thereon  at  the  rate  of  sixty  per 
cent,  per  annum,  contained  a  power  of  sale  upon 
default  by  the  mortgsgor,  followed  by  a  proviso  that, 
**  upon  any  such  sale,  the  purchaser  shall  not  be  bound 
to  see  or  inquire  whether  any  such  default  has  been 
made  as  aforesaid." 

The  county  court  Judge  decided  that  the  bill  of  sale 
was  void,  on  the  ground  that  it  was  not  in  accordance 
with  the  form  required  by  section  9  of  the  Bills  of  Sale 
Amendment  Act,  1882. 

Herhtrt  Reed,  for  the  appellant. — The  bill  of  sale  Is 
in  accordance  with  the  form  required  by  the  Act.  The 
proviso  is  merely  inserted  for  the  *'  maintenance  of  the 
security,"  which  includes  everything  which  renders  the 
security  more  available  to  the  mortgagee.  A  substantial, 
though  not  literal,  accordance  with  the  form  is 
sufficient:  Coneolidated  Credit  Corporation  t.  Qosney, 
ante,  p.  106,  16  U.  B.  D.  84,  and  any  prorisions 
may  be  inserted  which  are  either  actually  neces- 
sary, or  which  the  parties  may  agree  between  them- 
selves to  be  necessary,  for  the  *' maintenance  of  the 
security"  without  violating  the  required  form.  The 
power  of  sale  and  the  proviso  are  inserted,  because  other- 
wise there  would  be  great  difficulty  in  dealing  with  the 
goods.  Without  such  a  proviso  it  would  often  be  impos- 
sible to  sell  at  all :  Dicker  ▼.  Angerstein,  24  W.  B.  844^ 
3  Oh.  D.  600.  It  is  obviously  for  the  benefit  of  both 
parties  that  the  security  should  be  readily  realised. 

Peyser,  for  the  respondent,  was  not  called  upon. 

Lord  OoLBBiDOB,  O.J. — It  is  impossible  to  hold  that 
this  bill  of  sale  is  in  accordance  with  the  form  given 
in  the  Act.  No  doubt  the  principle  that  any  bill  of 
sale  not  in  accordance  with  the  form  shall  be  Toid  allows 
a  certain  latitude.  Explanatory  words  tending  to  make 
the  meaning  and  Intention  of  the  parties  clearer  may  be 
added,  but  if  a  fresh  term  is  Introduced,  or  if  any  security 
is  inserted  the  form  is  taken  away,  and  the  bill  of  sale  is 
void :  Ex  parte  Stanford,  In  re  Barher,  ante,  p.  507. 
Parties  may  agree  to  the  insertion  of  a  term  for  '*  the 
maintenance  of  the  security,"  which  means  the  substitu- 
tion of  fresh  goods  for  such  as  might  be  worn  out,  &c.: 
Consolidated  Credit  Corporation  t.  Oosney,  but  this 
proviso,  which  is  inserted  for  the  purpose  of  making 
it  more  easy  for  the  assignee  to  sell  the  goods,  cannot 
be  considered  to  be  for  the  maintenance  of  the  security 
in  any  fair  sense  of  the  words.  It  is  an  additional  term 
for  the  benefit  of  the  assignee  and  it  makes  the  bill  of 
sale  Toid. 


(a.)  Bepcrted  by  Q.  K.  Palbt,  Esq.,  Banister-at-Law. 
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High  C6ubt.  Bbitibh  Mutual  Baiheiko  Oo.  v.  Ohabhwoos  Fobsst  By.  Ob.— DivDre  v.  XnLora.  flwi 


Cats,  J.— I  baTo  Bome  dJfficalty  as  regards  the 
meaning  of  the  words,  "  ia  acoordanoe  with  the  form/' 
but  I  do  not  entertain  a  sufficiently  strong  opinion  to 
induce  me  to  dissent  ffom  bis  lordship's  Judgment. 

Appeal  dhmiiHd, 

Solicitors  for  the  appellant,  Bill  db  Co, 

Solicitor  for  the  respondent.  A,  8ooU  Laution,  for 
Ward^  Harwich, 


Q.  B.  Bif.  (Ifanlsty  and  Mathew,  JJ.)  June  7 

Bbitibh  Hutfal  Banking  Co.  v.  Chabnwood 
FoBMT  Railway  Co.  (a.) 

Frincipal  and  agent-corporation — Mi$repr€$entaiion 
'^Liability  of  principaL 

T.t  a  former  $ecretary  of  the  de/mdanU,  a  railway 
company  induced  the  plaintiffs  to  cidvance  money  on  th4 
Hcurity  of  certain  trans/tra  of  iioek  of  the  company  by 
faUely  repreeenting  that  the  traneferor  w<u  entitU'i  to 
eftch  stock.  The  defendants  had  not  given  notice  to  the 
plaintiffs  that  T,  had  ceased  to  he  secretary,  but  the 
fraud  was  committed  without  their  knowledge  or  con- 

Held,  that  the  company  were  liable,  notvnthstanding 
that  they  derived  no  actual  benefit  from  the  fraud; 

Motion  by  the  plaintiiSs  for  Judgment. 

At  the  trial  before  Lord  Coleridge,  O.J.,  on  the  15th 
of  April,  1886,  it  appeared  that  certain  customers  of  the 
British  Mutual  Banking  Co,  applied  to  them  for  an 
adv&nce  upon  the  seoutity  of  certain  transfers  of 
debenture  stock  of  the  defendant  oompany.  The 
manager  of  the  Hank  called  on  a  Mr,  Tremayne,  a 
former  secretary  of  the  railway  oompany,  and  made 
inquiries  respecting  the  transfers,  Tremayne  certified 
that  there  was  aoffloient  stock  then  at  the  defendants' 
oifice  to  answer  the  transfers,  and  the  adTaqoe  was 
accordingly  made.  The  transfers  were,  in  fact,  flcti- 
tious  doeamenth  made  and  issued  by  Tremayne  in  col- 
lusion with  one  Maddison  withpnt  the  knowledge  or 
consent  of  the  defendants,  for  the  purpose  of  enabling 
Maddison,  the  alleged  transferor,  to  obtain  money. 
Maddison  absconded,  and  it  was  then  discorered  that 
there  bad  been  a  considerable  orer-issue  of  stock,  and 
the  plaintiffs  now  sought  to  make  the  defendants  liable. 
The  plaintiffs  had  had  former  dealings  with  Tremayne 
in  his  capacity  of  secretary  to  the  company,  and  they 
had  ncTer  been  informed  that  he  had  ceased  to  be  secre- 
tary. The  jary  found  that  the  defendants,  at  the  time 
when  the  inquiries  were  made,  held  out  Mr.  Tremayne 
as  their  secretary  to  answer  inquiries  made  by  the 
plaintiffs,  and  that  the  inquiries  were,  ia  fact,  put  to 
Tremayne  as  secretary  to  the  defendants. 

His  lordship,  on  these  findings,  left  either  party  to 
more  for  judgment. 

OraTtam  and  Marten,  for  the  plaintiffs,  were  stopped 
by  the  court. 

Finlay,  Q.C.,  and  Sutton,  for  the  defendants. — The 
defendants  are  not  liable,  for  they  have  derived  no 
benefit  from  the  fraud  committed  by  Tremajne.  A 
corporation  cannot  commit  a  fraud,  and  the  liability  of 
a  principal  for  a  fiaud  committed  by  an  agent  acting 
within  the  scope  of  his  authority  extends  in  the  case  of 
a  corporation  only  to  the  actual  benefit  received  :  The 
Westtrn  Bank  of  Scotland  ?.  Addie,  L.  R.  1  Sc,  App. 
145,  15  W.  R.  H.  L.  Dig.  14;  Mackay  v.  The  Com^ 
mtrcial  Bank  of  New  Brunswick,  22  W.  R.  473, 
L.  R.  5  P.  C.  ,394.     They  can  only  be  made  to  dis 

(a.)'Keported  by  G.  K.  Paibt,  Esq.,  Barrister-awLaw. 


gorge  the  profits  which  they  hare  received  tk 
fraudulent  agent.  Tremayne  was  carrying  oti 
transaction,  not  for  the  benefit  of  the  eompssy, 
fraud  was  not  committed  in  any  sense  in  fiic  i 
discharging  his  duty  to  them.  When  s  sem 
advantage  of  his  position  to  perpetrate  a  fnndi 
for  private  purposes  he  is  not  acting  witbin  On 
his  employment  in  such  a  way  as  to  msks  hii 
liable :  Swift  t.  Jewsbury^  22  W.  R.  319,  L  i 
801. 

Oraham,  in  reply.— The  only  question  ii 
Tremayne,  in  what  be  did,  was  acting  ss 
company :  Bo/uldsworth  t.  The  OUy  of  QJ 
28  W.  R.  677,  Ii.  R.  5  App.  Gas.  3S6.  U 
mitted  the  fraud  wilfully  and  fbr  his  own  prfi 
it  can,  at  most,  only  be  evidenoa  that  he  wsi  n 
witbin  bis  authority. 

Manzsty,  J.^The  ]ary  fennd  that  the  i 
oompany  held  out  Tremayne  as  tbeir  sssnM 
suggested  that  there  is  a  dffleieooe  in  priosipis 
the  case  of  an  incorporated  oooipany  ud  liuti 
dividual,  and  tba^  in  order  to  make  a  oonpi 
a  fraud  committed  by  their  agent,  they  mast 
some  benefit  from  the  fraud.  I  can  find 
for  this.  If  a  company  is  not  liable  hi 
business  could  not  be  cvried  on.  There 
instances  be  no  remedy  at  all.  I  adopt 
of  my  brothers  Stephen  and  Mathev  ia 
Port  Philip  Gold  Mining  Co,,  32  W. 
Q.  B.  D.  103,  and  the  general  rule  thst  t 
liable  for  all  acts  of  his  agent  committed 
scope  of  bis  authority  must  apply. 

Mathbw,  J.— lam  of  the  same  opinion.  I 
to  draw  any  distinction  between  an  infli 
joint  stock  company.     To  hold  that  a  eoi 
liable  in  such  aeaseastbiaiatobeldthsti 
cannot  carry  on  bn^ineas  tbiongh  its  sgiat 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintifEs,  Jamei  Wht^ 

Solfoltors  for  the  defendants,  G.  B.  I 
Fisher. 


issebi 


fcthsH 


Q.  B.  Div.  (Lord  Coleridge,  C.J.,  1 
«md  Denman,  J.)  « 

Devinb  p.  Kebung.  (i>) 

Licensing  Act,  1872  (35  &  86  Vict.c.  94).  i.  J 
occaiion — Exemption  from  closing  H^^  ^ 
during  certain  hours-^Christmas  Sse-h^  ^ 
Eve — Discretion  of  jastiets. 
It  is  for  ihe  iustiees  {being  tks  leosl  sirf»»^ 
the  Licensing  Act,  1872)  to  dtterminswi^* 
oeeasioti"  in  their  own  dietritt,  on  «*«**_.y 
exempting  a  licennd  fdctualltr  from  IA«  j 
a6oi;e  statute  relating  to  closing  of  Ailf 
granted. 

Case  stated ^y  the  justices  of  ths  pesse rf*»' 
of  Hanley,  in  the  county  of  Stafford. 

On  the  18th  of  December.  1885, 
licensed  Tictualler  in  the  borough  of  Hu^jJ 
under  the  Licensing  Act,  1872,  ••  ».*^ 
authority,  being  the  justices  la  P*'*^,'^ 
sembled,  for  a  license  ezomptiog  ^^J^Zl 
visions  of  the  nboTe  Act,  during  ♦^•J*'^ 
via. :— between  the  hours  of  elevea  •■"t  ^ 
afternoon  of  Christmas  Sve,  1886,  sad  ww^ 

(a.)  Reported  by  Sir  SnxMisoir  BaxVi  ] 


Vol.  XXXrv.  [Jniy8i.i«8«  THE  WEEKLY  HBPORTBR. 


»19 


High  Coubt. 


BbO.  v.  8TROT7LOBB, 


High  Couht. 


boars  on  New  Tear's  Efe,  1885,  In  order  that  be  might 
s»«ll  intozioating  liquors  npon  his  licensed  premises 
<1  nring  the  said  boors,  the  said  eyes  being  pablio  holi- 
days In  the  borough. 

DeTine  and  others,  who  were  entitled  to  appear, 
oppoeed  the  grant  of  the  lioense,  on  the  ground  that  the 
•aid  OTea  were  not  "  special  occasions  "  within  the  above 
A.CK 

The  Jnstloes  granted  the  license. 
At  the  request  of  Define  and  others  the  Justices 
•^ated  a  case. 

FdUy^  lor  the  appellants.— The  decision  of  the  Justices 
wtm  erroneons  in  point  of  lair.  They  exceeded  tha  powers 
Kvantad  to  them  bj  the  Licensing  Act,  1873.  The  words 
'*speoial  occasions"  in  section  S 9  of  that  Act  are  in- 
tended to  apply  to  entertainmAnts,  meetings,  and  the 
lika,  held  oa  the  premises  in  respect  of  which  the 
eBampti<ui  is  songfat,  and  not  to  general  hoUdays, 

H.  2>.  Oreene,  Q»C,^  for  the  respondents. 

Lord  CoLiaznoi,  0.  J»-*It  is  for  tha  Justices  to  deter- 
mine what  is  a  "  special  occasion  '*  in  their  own  district. 
The  expression  differs  according  to  the  loosllty.  They 
are  not  bound  to  grsnt  the  license  because  someone 
telle  them  that  it  is  a  ''  special  occasion,"  but  they  are  to 
determine  it  for  themselves.  Should  j  ustices  refuse  to 
oerclse  a  proper  discretion,  and  thereby  render  the  Act 
aogatory,  the  remedy  would  be  by  applioatioo,  to  the 
autboricy  which  appoints  them,  to  omit  their  names  in 
fature  from  the  commission  of  the  peace.  Here  they 
appear  to  have  exercised  a  proper  discretion, 

DsKXAir,  J.,  concurred. 

Appeal  diBmiited,  with  coiU, 

BolieitorB  for  the   appellants,   MackenMi$  A  Bhode$, 
,  foi  Buntf  Hanley. 


C.O.R. 


Beg.  v.  Stbouloeb.  (a.) 


June  34. 


JParliameniary  eUcHon-^Corrupt  practices — Form    of 
indidmmU^e  A  47  Vict.  c.  51,  «.  8. 

The  prisoner  was  indicted  for  •«  corrupt  practices  *'  at 
an  election  for  members  of  Parliament  at,  dtc,     .    •     . 

It  u-ai  proved  that  he  promited  money  to  voters  to 
induce  them  to  vote. 

The  jury  found  the  prisoner  guilty  of  corrupt  praC' 
tioes  by  offering  money  for  votes. 

Held  (by  Lord  Coleridge,  C.J.,  Denman,  Hnthew,  and 
Bay,  JJ. ;  dissentiente  Field,  J.),  that  the  indictment  was 
had  for  uncertainty^  hut 

Held  {by  Lord  Coleridge,  C.J.,  Field  and  Mathew, 
JJ. ;  dissentientibus  Denman  and  Day,  JJ.),  that  the 
indictment  was  cured  by  the  verdict. 

The  prisoner  was  tried  before  Pollock,  B.,  at  the 
Spring  Assizes  held  at  Ipswich  on  the  7th  of  May,  1886, 
upon  an  indictment  which  alleged  that  he  was,  at  an 
election  for  members  of  Parliament  for  the  borough  o* 
Ipawicb  holden  on  the  25th  day  of  NoTember  in  the 
year  of  our  Lord  1885,  "  guilty  of  corrupt  practices 
against  the  form  of  the  statutes  in  that  case  mide  and 
proTided." 

It  was  prored  in  evidence  that  the  prisoner  promised 
money  to  two  voters  in  order  to  induce  them  to  vote. 
The  jury  found  the  prisoner  guilty  of  corrupt  practices 
by  offering  money  for  votes. 

After  verdict  it  was   objected  by  counsel  for   the 

(a.)  Beported  by  R,  E.  Mxlskiikbb,  Esq.,  Barrister- 
at-Law. 


prisoner  that  the  indictment  was  bad,  because  it  did  not 
sufficiently  describe  the  nature  of  the  offence  with  which 
the  prisoner  was  charged. 

Counsel  for  the  prosecution  referred  to  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  k  47  Vict, 
c.  51),  s.  3,  which  provides  that  "the  expression 
'  corrupt  practice '  as  used  in  this  Act  means  any  of  the 
following  offences"—  nameiy,  treating  and  undue 
influence  as  defined  in  this  Act,  and  bribery  and  persona* 
tion  as  defined  by  the  enactments  set  forth  in  part  III,  of 
the  Srd  schedule  of  that  Act,  which  includes  the 
Parliamentary  Elections  Act,  1868,  section  3  of  which 
provides  that  "  corrupt  practices  "  or''  corrupt  practice  " 
shall  mean  bribery,  treating,  and  undue  influence,  or 
any  of  such  offences,  as  defined  by  Act  of  Parliament 
or  recognized  by  the  common  law  of  Parliament. 

The  learned  Judge  thought  the  indictment  was  good 
after  verdict,  but  respited  judgment  and  reserved  for 
the  consideration  of  this  court  the  question  whether  it 
was  good  or  not. 

Cock^  Q.C.  {F.  K  North  with  him),  for  thc^ 
defendant. — This  indictment  is  bad  because  it  dis- 
closes no  offence.  The  universal  rule  of  pleading 
requires  the  offence  to  be  set  out  with  all  facts 
and  circumstances,  unless  some  statutory  provision 
exists  to  the  contrary.  Here  the  only  provision  of 
that  nature  is  contained  in  26  &  27  Vict.  c.  29,  s.  6 
(the  Corrupt  Practices  Amendment  Act,  1863),  which 
would  have  justified  in  the  present  case  a  general  allega- 
tion of  '^  bribery/'  or,  in  oases*  of  treating  or  undue 
ioflaence,  a  general  allegation  of  the  particular  eflence 
respectively,  but  in  no  case  would  it  Justify  so  wide  an 
allegation  as  ''  corrupt  praoticeS|"  which  is  a  general 
expression  defined  by  section  3  of  the  Act  of  1883  to 
include  bribery,  personation,  and  other  oflenoes,  seme 
being  misdemcanoursi  and  one  a  felony.  Section  6 
relieves  the  pleader  from  the  neoewity  of  giving  fall 
details  of  the  offence  ohaigad,  but  not  from  the  necessity 
of  setting  out  the  nature  of  the  offenee  '*  as  the  oaM  may 
require." 

Mclntyre  {Herheri  Stephen  with  him)  for  the  proseou- 
tion.— By  the  Corrupt  Practices  Act  of  1883  the  earlier 
Acts  are  repealed  under  which  bribery  was  a  mis- 
demeanonr,  and  a  new  offence  is  created  under  the 
name  of  *'  corrupt  practice."  *'  Bribery  '^  as  an  offence 
so  nomine  exists  no  longer,  but  only  as  a  form  of  corrupt 
prsotice,  and  as  such  it  should  be  alleged  in  an  indict- 
ment. That  this  general  form  was  intended  by  the 
Legislature,  appears  also  from  sub-eectlon  3  of  section 
53  of  the  same  statute.  If  further  particularity  is 
necessary,  it  could  only  be  introduoed  in  the  form  of  an 
allegation  of  "a  corrupt  practice,  to  wit,  bribery." 
Secondly,  if  the  indictmenc  is  bad  for  uncertainty,  this 
is  one  of  that  class  of  inaocuraoieaor  omissions  which  are 
cured  by  the  verdict.  (Notes  to  8tennel  r.  Hogg,  1  Wms. 
Saund.  227:  Reg.  v.  Goldsmith,  81  W.  R.  791,  L.  R. 
2  C.  C.  B.  74.)  And  under  the  provisions  of  14  ft  15 
Vict.  0.  100,  s.  125,  the  objection  to  the  informality  of 
the  indictment  should  have  been  taken  before  the  jury 
were  sworn,  or  by  demurrer,  it  is  too  late  to  object  after 
having  taken  the  chance  of  an  acquittal  on  the  facts. 

Cock,  Q.C,  in  reply. — The  provisions  of  sub-section  3 
of  section  53  are  expressly  limited  to  illegal  practices, 
which  are  not  indictable,  and  do  not  therefore  affect  the 
general  proposition  that,  where  an  Indictment  is  required, 
it  must  set  out  the  nature  of  the  offence  charged,  without 
which  the  prisoner  would  perhaps  be  unable  to  support 
A  plea  of  autrefois  convict  if  charged  again  for  the 
same  oflenoc. 

Bat,  J..^1:  regret  to  say  that  there  if  a  diflerenoe  of 
opinion  ti%)oii  ^^  questions  submitted  to  us.    The  first 
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question  is  whether  the  indictment  is  good  P  I  am  of 
opinion  that  it  contains  no  reasonably  certain  statement 
of  any  offence.  There  is  no  specific  offence  known  to 
the  law  by  the  name  of  "  corrupt  practice."  A  great 
many  things  amount  to  corrupt  practices,  some  being 
misdemeanours,  and  one  of  them  a  felony.  I  do  not 
think  this  is  a  mere  failure  in  the  description  of  a 
specific  ofFenoe.  It  is  Tery  much  as  if  the  prisoner  had 
been,  in  general  terms,  charged  with  being  guilty  of  "  an 
indictable  offence"  without  particularising  it,  and,  if 
objection  had  been  taken  to  the  indictment  before 
Terdict,  it  should  certainly  have  been  quashed.  The 
second  question  for  us  is  whether  this  indictment  ia 
cured  by  the  verdict  P  I  cannot  see  how  it  can  be  cured. 
The  uncertainty  is  not  of  a  character  such  as  may  be 
cured  by  Terdict,  like  a  mistake  in  the  description  of  a 
particular  offence.  I  think  the  oon?iotion  should  be 
quashed. 

Mathew,  J.— 'I  think  that,  if  we  seek  to  put  a  fair 
meaning  on  the  language  of  this  indictment,  it  is  capable 
of  only  one  construction—  that  is,  that  the  prisoner  is 
charged  with  all  the  corrupt  practices  mentioned  in  the 
statutes,  and  such  an  indictment  is  clearly  bad  on  the 
ground  of  multifariousness,  and  if  the  proper  course  had 
been  taken,  of  objecting  before  the  jury  were  sworn,  I 
think  the  objection  must  ha?e  prcTailed;  but,  after 
Terdict,  I  think  the  informality  in  the  statement  of  the 
charge  against  the  prisoner  is  cured.  This  Tiew  is,  I 
think,  in  accordance  with  the  cases  cited  in  argument. 

FiBLD,  J.— I  think  this  case  must  be  treated  aa  a 
motion  in  arrest  of  judgment,  and  the  question  is 
whether  judgment  ought  to  be  arrested  P  I  am  clearly 
of  opinion  that  it  ought  not.  I  think  the  indictment 
was  always  a  good  one,  but  that,  if  it  was  defectlTe  in  not 
stating  which  corrupt  practice  was  intended,  that  defect 
is  cored  by  the  Terdict.  An  objection  of  this  sort 
ought  to  hsTe  been  taken  at  the  proper  time.  It  is  a 
great  CTil  to  haTC  such  points  kept  behind.  Now  at 
common  law  this  indictment  would  dearly  have  been 
bad,  and  could  haTe  been  quashed  on  demurrer,  and 
could  not  haTC  been  cured  by  Terdict ;  but  I  think  this 
form  of  indictment  has  been  sanctioned  by  the 
Legislature,  which  has  giTcn  liberty  to  allege  generally 
certain  offences,  to  which  the  old  forms  of  indictment 
were  found  inadequate.  CAearly  a  general  allegation  of 
*'  bribery  "  would  haTe  made  this  indictment  good,  and 
the  question  is*  whether  the  Act  of  1883  does  not,  by 
section  3,  taken  together  with  section  63,  incorporating 
section  6  of  the  Act  of  1863,  make  this  a  good  form  of 
indictment  as  It  stands  P  I  am  of  opinion  that  it  is 
good,  and,  if  objectionable  at  all  on  the  ground  of 
duplicity  because  the  offence  is  alleged  in  the  plural 
number,  this  has  long  been  settled  to  be  no  ground  for 
arresting  judgment  after  Terdict.  I  think  the  principle 
of  the  cases  dted  in  argument  is  applicable  here.  The 
uncertainty  is  supplemented  by' the  oTidenoe,  and  the 
oonfiotion  should  be  upheld. 

Dbnxax,  J. — I  think  this  indictment  is  bad,  since  it 
does  not  state  what  corrupt  practice  is  intended  to  be 
alleged,  whether  felony,  or  misdemeanour.  It  has  been 
contended  that  the  offence  of  bribery  is  repealed,  and,  as 
it  were,  merged  in  the  indictable  offence  of  a  "  corrupt 
practice."  With  this  Tiew  I  do  not  agree.  I  think  that 
the  Act  uses  the  expression  *'  corrupt  practices  "  as  a 
tiomen  generaU  coTcring  a  number  of  specific  offences, 
some  under  this  Act,  some  under  others.  Now  section  6 
of  the  Act  of  1863  requires  an  allegation  in  the  indict- 
ment of  which  offence  is  intended,  whether  *'  bribery,' 
treating,  or  undue  influence,  as  the  case  may  require," 
and  there  is  nothing  in  the  subsequent  statutes  relicTing 
the  pleader  from  this  requirement.  Section  53  of  the 
Act  of  1883  merely  pzorides  that  the  former  section 
shall  extend  to  any  pzoseoution  on  indictment  foi  the 


offence  of  any  corrupt  practice  under  the  1 
like  manner  as  if  it  wei6  for  the  ofEenea  d1 
under  the  earlier  Acts.    It  does  not  rdien  J 
necessity  of  setting  out  the  spedflo  oflenoe  c 
the  case  may  require."    ThM»  latter  voriil 
indicate  that  the  case  does   require  a  wm\ 
particular  offence  ciharged.    In  this  risw  I  la  s 
by  the  enactment  in  sub-section  3  of  tbs  i 
(53),  which  proTides  that,  where  the  oflenoB  1 
indictable  offence,  this  generality  of 
charge  shaU  be  permitted,  leading  to  tiie  1 
such  generality  is  not  pemdssible  in  an  i 

But  here  the  more  important  question  ii  i 
indictment  is  cured  by  Terdict  I  am  not  da 
if  the  jury  had  found  the  prisoner  gu'd^  of  i| 
offencci  say  bribery,  I  mi^t  not  hare  hsU  \' 
ment  to  be  cured  by  such  a  Tcrdiot,  bat  bml 
is  equally  general  with  the  indictmeat, 
nothing  to  show  what  form  of  compt 
prisoner  has  been  found  guilty  of.  I  cannot,! 
hold  that  this  indictment  has  been  cued,  sod  | 
Tiction  oaght,  in  my  oj^ion,  to  be  qussbsd. 

Lord  OoLaaiooB,  O.J. — ^The  prisoner  hen  J 
indicted  and  couTicted  of  **  corrupt 
question  is  whether  that  oouTiction  csn  be  \ 
section  3  of  the  Act  of  1883  we  find  that  f 
corrupt  practice  "meana"  (the  word  ii] 
dudes")  any  of  the  offences  enumerated- 
prisoner  is,  by  this  indictoaent,  charged  wiAi 
more  of  the  offences  which  that  ezpreidon  "r 
am  dearly  of  opinion  that,  if  objection  bed  | 
in  time,  it  would  haTe  prcTaUed,  beeanee  f' 
reasonable  certainty  in  the  allegation. 

But  the  question  remains  whether  after  \ 
indictment  is  cured.  Kow  there  are  manyo 
fatal  objection  is  poasible,  but  where,  after  I 
and  a  Terdict  passed,  the  objection  ii{ 
Serjeant  Williiims  says  in  his  note  to  f 
Wms.  Saund.  228,  the  issue  joined 
necessarily  required  on  tiie  trial  proof  i 
defeotiTdy  or  imperfectly  stated  or  oa' 
pleader,  and  without  which  it  is  not  to  1 
that  either  the  jud^  would  direct  the  jf 
the  jury  would  haTe  giTen,  the  Teidiet  ' 
the  defect  is  cured  by  the  Terdict  by  thef 
that  is  to  say,  if  the  prosecutor  has  not  V 
election  by  an  objection  duly  taken,  M 
presumed  to  haTe  found  their  Terdict  «M 
that  part  alone  of  the  indictment  to  whiAi 
and  summing  up  haTe  been  directed.  "*" 
of  the  indictment  are  large  enough  to  ii 
for  which  the  prisoner  was  really  tried,  b  I 
which  the  eridence  was  really  giTea,  aadr 
the  jury  were  really  direated.  I  ao,  ^ 
opinion  that  the  oonTictloii  should  staad. 

drnvktion  affiriMd. 

SoUdtor  for  the  ^proaeoatioBv   Tki 
Trwuury. 

Solidtoia  for  the  priMOflr,  Aldnd^^  n^^ 
for  Jmntngi,  Ipawioh. 
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PoBBore  LvTEL  CoioassioNSBS  9.  Kro.  (a.) 

Sea  toaU^PreicripUve  liahility  o/fi-oniagtr  to  repair — 
Damage  by  extraordinary  storm — Orders  by  Court  of 
Bewers^^Adjudieation  by  eommissioners  being  owners 
of  land  affected  by  crders — Diiqudlifleaiian  on  ground 
of  interest — Effset  of  presentment  by  Jury  against 
st^bBeqnent  owner, 

A  frontager  is  not  liable  to  repair  damage  caused  to  a 
aea  waU  by  an  extraordinary  storm,  unless  t?ie  evidence 
eUahlishei  as  against  him  something  more  than  the 
ordinary  liability  of  a  frontager  bound  to  repair. 

3  ft  4  Will.  4,  e.  83y  s,  13^  does  not  authorize  commis" 
gicners  of  sewers  to  make  an  order  for  repair*  upon  a 
person  who  has  become  an  owner  since  the  presentment 
of  a  fury,  at  a  Court  of  Sewers,  as  to  the  liability  of  a 
fofemer  owner. 

The  proieoutor  was  owner  of  land  within  the  juris- 
diction  of  the  defendantt,  protected  by  a  set  wall  which 
hcui  been  repaired  by  hie  predecessors  in  title  from  time 
ifs^momorial.  The  wall  was  damaged  by  an  exiraordt- 
nary  tide,  and  the  defendants  mmdeorders  upon  the  pro^ 
sectdor  to  repair  the  wall.  Some  of  the  commissioners 
who  made  the  orders  were  owners  of  lands  prelected  by 
Hke  t0oK  in  fuedion,  and,  therefore^  would  have  been 
UaMe  to  a  general  ratefbr  the  repair  of  the  wail. 

BM,  thai  the  orders  miitC  be  guaihed,  on  the  gromnd 
Ubof  pecuniary  interest  in  any  member  of  a  tribmnai 
invalidates  its  dedsian. 

Jysdamekt  of  the  OouTt  cf  Appeal  (Breit,  M.R., 
BtMdlBy  and  Ltndley.  L. JJ.)  repoKad  ^^  W.  R.  650, 
U  Q.  B.  D.  561»  affirmed. 

Kdghley'i  ttte,  lU  Co.  189;  R«x  v.  OboMnMonen 
lorSomnMrt,  S  T.  it  812;  Kex  v.  Oommim&xmon  for 
Ifiseez,  \B.AC.  477  ;  and  Reg.  v.  WtttoBf  %  B.  fk  8. 
719,  W.  R.  O.  L.  Dig.  m^fbOowU. 

This  was  an  ftppml  fram  a  jadgaient  of  the  Ooort  of 
Araeal,  nportod  33  W.  R.  050,  whete  the  la«ta  Bfe 
I11D7  set  onU 

The  Oonrt  of  Appeal  bad  affirmed  the  Judgment  of 
the  Qaeen'0  Bench  Di?iaioa  (Lord  Ooldridfe,  C.J.,  And 
CaTe,  J.),  reported  14  Q.  B.  D.  561,  82  W.  B.  Dig.  188, 
nailhe  defendmBUe  mppenled  to  the  HooMOf  Lerda. 

Sir  Charles  JtmsseU.  AM..  Fimlay^  ^.C*  and  Tindai 
Atkinson,  for  the  appellants. 

Arthur  Vhctfies,  Q.Cy  nnd  QfcumwH  9^(X,  te  the 
mqpeadein. 

tChe  following  Bttthorliies  and  fiaMea  vere  refened 
to^  XeigkUy*9  eaee,  10  Oo.  139;  JksD  v.  Oowmissioners 
4>f  Sewers /or  Somerset,  8  T.  R.  812  ;  Benty  y.  Mayor^ 
dc,  of  Lyme,  5  Bing.  91 ;  Rex  t.  Commissioners  of 
Bemmfor  Esesos,  1  B.  *  O.  477  ;  Jfaf .  ^.  Leigh,  It)  A. 
ft  B.  898 ;  Beg.  v.  Warton,  2  B.  ft  8.  719,  11  W.  m. 
a  L.  J>\^  add;  NagmU  «.  SmitK  t5  W.  B.  117,  1 
a  P.  IX  423  \  Ifiiro-i^hoaffhaie  Ob.  «.  London  df  Si. 
Katharine's  Dock  Co.,  27  W.  B.  M7,  «  Ob.  D.  508 ; 
Beg.  ▼.  Oreenhow,  1  Q.  B.  D.  703,  25  W.  B.  Dig.  119  ; 
JM.X  Meyer,  24  W.  R.  392, 1  a  B.  D.  178;  Jfu^on 
t.  Tbter,  28  W.  R.  740,  2  Q.  B.  D.^9f ;  Reg.  t.  BoUon, 
1  Q.  B.  66;  Beg.  y.  Ckeltenksprn  Cbmrniesioners, 
Ibid.  467  ;  Briltain  y.  Kimaird,  1  Br.  ft  B.  482 ;  Jlef  . 
f.  Aherdare  Canal  Co.,  14  Q.  6.  667;  Beg.  y. 
!Psmt  Bamkts,  5  Q.  B.  857;  Bodks^e  cam,  5  Oo. 
160;  Dimny.&ranAJundMn  Cunal  C7».,  8  H.  L.  C. 
759;  WUde$y^.Jtmndl,  14  W.  R.  796,  L.  R.  t  <3.  r. 

:^^  Bepotfted1»y  O.  O.  Kinn  tEkouAn,  Xi^ 
3totlinet-«k-Linr» 


789  ;  ^  Hen.  8,  e.  5,  ss.  1,  10;  13  EUz.  c.  9,  s.  7;  8 
ft  4  WiU.  4,  c.  23,  s.  13  ;  24  ft  25  Viet.  o.  133,  s.  33. 

Lord  Hbbsohbll,  0. — These  appeals  come  before  yoar 
loidship's  Hoase  in  two  proeeedings  whioh  have  been 
taken  at  the  instanoe  of  John  Abbott  against  the  Oom- 
missionors  of  Bewsre  for  Fobbing.  Mr.  Abbott  Is  the 
owner  of  certain  lends  within  the  limits  of  the  00m- 
misBioners,  called  Oarr/  Marsh  Farm,  fronting  the  river 
Thames,  and  defended  therefrom  by  a  sea  wall ;  and  the 
main  question  raised  is  whether  Mr.  Abbott  was  bonnd 
to  rep^r  this  sea  wall,  whioh  was  seriously  damaged  oti 
the  16th  of  January,  1881,  by  an  extraordinary  storm, 
or  whether  that  obligation  rested  on  the  commissioners. 
On  the  18th  of  February,  1881,  and  the  9th  of  March, 
1682,  the  commiMioners  ordered  Mr.  Abbott  to  do  the 
necessary  repairs.  Having  made  these  repairs  he 
applied  for  reimburBement  to  the  oommiaeioners,  and, 
this  being  refused,  he  took  prooeediogs  against  them  by 
applying  for  a  writ  of  mandamus  commanding  the 
commissioners  to  reimburse  him  the  expenses  he  had 
incurred,  and  to  levy  the  necessary  rate  for  that  pur- 
pose. A  rule  was  made  absolute  by  the  Queen's  Beneli 
Division  for  the  issue  of  the  writ,  and  their  judgment 
was  affirmed  by  theOourt  of  Appeal.  In  the  mnnalcimMS 
proceedings  a  special  case  was  stated  by  an  arbitrator : 
it  is  there  found  as  a  fact  that,  on  the  18th  of  January, 
1681,  the  sea  wall  was  breached  by  a  concurrence  of 
storm  and  high  tide  which  was  extraordinary. 

Hie  first  question  is  whether  the  owner  of  the  frontage 
lands  is  bound  to  repair  the  damage  to  a  sea  wall  caused  by 
a  storm  of  this  character,  or  whether  such  liability  falls 
upon  all  the  owners  within  the  level.  In  Keighleys 
case  it  was  laid  down  by  Lord  Ctoke  that  one  who  is 
bound  by  prescription  to  keep  a  wall  in  repair  contra 
fluwum  maris  discharges  this  obligation  and  is  not 
in  default  if  he  has  kept  it  in  repair  so  as  to  with- 
stand all  ordinary  storms,  and  that  he  is  not  bound 
to  keep  it  in  a  condition  to  resist  extraordinaij  storms, 
nis  has,  I  believe,  been  regarded  as  the  law  ever  since 
the  thnc  cf  Lord  Coke.  It  has  been  recognised  in 
TBifoos  cases,  netaUy  those  of  Besif  v.  Somerief  and  Rex 
▼.  OommiMiofier^  /nr  Essex,  Certain  dicta  of  Lord 
Deaman,  in  deHverhig  the  Judgment  of  the  court  in  the 
case  of  Beg.  ▼.  Leigh,  were  relied  on  as  expressing  a  con- 
trary view.  But,  when  considered  in  relation  to  the  ques- 
tion then  before  the  court,  I  do  not  think  tliey  irere  in* 
tended  to  bave  the  meaning  now  sought  to  be  put  upon 
them.  Hie  on^  point  decided  in  that  case  was  that  a 
BabBltj  of  a  more  etiended  character  than  the  ordiuBiy 
one  may  weD  exist  in  law  and  may  be  snaoeptible  of 
proof. 

I  think,  theraforcb  th«t  in  tbe  present  case  Mr, 
Abbott  was  not  liable  to  repair  the  damage  oaosed  by 
the  extraordinary  etorm,  unless  ttie  evidenoe  eatablishea 
«  agaiaat  him  something  mote  than  Hie  ordinary 
BsMHty  Of  n  boillager  bovnd  to  repair.  And  I  agree 
with  the  covrts  below  thnt  "^ere  is  no  sufficient  evidence 
to  CBti*lldi  suoh  extended  llabflity.  Orest  reHanoe  was 
I^aoed  by  the  appellaats  upon  the  fact  tiuit  ttie  xepniri, 
as  fin  bndk  m  the  nooids  exist,  appeaved  always  to 
have  been  efleotsd  by  the  ftrootagers,  nnd  that  ^ere 
WBi  no  evidenoe  of  lepalrs  by  the  level,  although  tbere 
mnet,  It  was  urged,  hire  been  extraordinary  stonne  on 
occasions  otber  than  tbnt  which  gave  rise  to  the  present 
oootroeerey.  But  this  was  ttw  caic  also  In  Bex  y. 
fljtftfwferfy  wbeN,  uewrthelefls,  the  whole  letA  mm  held 
IMOo. 

It  w«  eottlaiided  iipon  bdhaSf  «f  the  sppelhsiftB 
tligt,  gven  lllho  UalMIRy  c<  Mr,  Abbott  did  not  estend 
to  eirtvaoidluavy  couthigemies,  be  wns  still  liable  to 
nake  good  the  dsma^  caused  by  tto  snbsldence  of  the 
iiiW  ihOl  Which  teokidnoe  In  the  only  paort  ol  1662.  It 
wan  snid  thalt  tMi  wan  act  9nmd  \u  the  epeeial  oaee  %o 
bite  %eeB  t^  MraM  ttf  the  extr«azdlngry  storm,  «nd  th«t 
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there  was  nothing  to  ezdade  the  ordinftry  liabilitj  of 
the  frontager.  I  hare  entvitained  fome  doabt  upon  thla 
part  of  the  case ;  bat  a  oarefal  consideration  of  the 
findings  in  the  spedal  ease  has  led  me  to  the  oonolosion 
that  the  better  view  is  that  the  real  cause  of  the  subsi- 
dence was  the  storm  of  January,  1881.  This  disposes  of 
all  the  questions  raised  bj  the  first  appeal. 

The  other  appeal  arises  upon  a  rule  which  was 
made  absolute  for  a  certiorari  to  remoTe  into  the 
Queen's  Bench  Division  the  orders  of  the  com- 
missioners of  the  15th  of  February,  1881,  and 
the  9th  of  March,  1882,  with  a  view  to  their  being 
quashed.  The  object  of  this  proceeding  was  to 
get  rid  of  the  diflQculty  which  stood  in  the  way  of  the 
respondent  In  case  these  orders  were  to  be  regarded  as 
adjudications  against  him.  The  Queen's  Bench  DiTision 
made  the  rule  absolute  on  the  ground  that  some  of  the 
commissioners  who  were  parties  to  the  orders  were 
interested,  and  therefore  incompetent  to  take  part  in  the 
adjudications.  The  Court  of  Appeal  affirmed  this 
judgment  on  the  ground  that  the  commissioners  were  In 
this  dilemma,  '*  either  that  the  orders  were  not  adjudica- 
tions, and  if  so  they  ought  not  to  stand  in  the  way  of 
the  issue  of  the  mandamuB  to  reimburse  the  prosecutor, 
or  they  were  adjudications,  and  if  so  that  they  ought  to 
be  set  aside  on  the  gsound  that  they  were  made  by  an 
interested  party.*'  Both  the  orders  in  question  purport 
to  be  based  on  a  presentment  made  at  a  Court  of  Sewers, 
on  the  1st  of  August,  1861,  by  which  it  was  found  that 
Bobert  Warton,  jun.,  was  owner  of  the  land  which  is 
now  owned  by  the  respondent,  and  by  reason  of  the 
tenure  thereof  was  bound  to  repair  the  portion  of  the 
wall  therein  defined.  After  reciting  this  presentment 
they  allege  that,  by  the  default  of  John  Abbott,  the 
owner  of  the  lands,  repairs  were  required,  and  order 
him  to  do  them. 

Prior  to  1833  it  was  thought  requisite  that  there 
should  be  a  presentment  of  liability  by  a  jury  on  each 
occasion  on  which  it  was  sought  to  enforoe  the  liability 
to  repair.    By  section  13  of  3  and  4  Will.  4,  c,  28, 
however,  it  was  enacted  that,  where  a  jurj  had  pre- 
sented a  person  as  liable  to  repair  a  wall,  the  court  might 
order  him  from  time  to  time  to  make  reparations  without 
obtaining  on  each  occasion  a  fresh  presentment  by  a 
jury.    The  orders  of  February,  1881,  and  March,  1882, 
were  obYiously  made  in  supposed  conformity  with  the 
powers  conferred  by  this  enactment.    But  it  has  been 
held  that  the  statute  does  not  authorise  the  commiB- 
sioners  to  make  an  order  for  repairs  upon  a  person  who  has 
become  owner  since  the  presentment  (see  Seg.  t.  Warion). 
Upon  this  ground  alone  it  appears  to  me  that  the  orders 
were  properly  quashed.     E?en  if  the  presentment  of 
1861  had  been  against  Uie  respondent  instead  of  Warton, 
I  do  not  think  the  orders  could  ha?e  been  supported* 
The    presentment  finds,    as  I  read  it,  the   ordinary 
liability  only,  and  would  not,  in  my  opinion,  support  an 
order  to  make  good  damage  caused  by  extraordinary 
storms.    But  it  was  contended  that  the  commissioners, 
in  making  the  orders  they  did  in  1881  and  1882,  were 
acting  under  the  authority  of  24  k  25  Vict.  c.  133,  a. 
33,  which  empowers  commlssionen  to  make,  without  the 
presentment  of  a  jury,  any  order  in  respect  of  the 
execution  of  any  work  which  they  might,  but  for  that 
section,  have  made  with  such  presentment.     The  answer 
to  this  contention  Is  that  the  commissioners  did  not  pur- 
port so  to  act,  but  founded  their  order  excluslTely  upon 
the  presentment  of  a  jury.    Where,  under  the  statute 
24    ft   25  Vict.   c.   133,  they  make  an  order  without 
presentment,  they  must,  I  think,  themselTce  determine 
the  questions  of  liability  wl^ioh  would  otherwise  have  to 
be  found  by  a  jory.    This  they  have  not  done  or  pur- 
ported to  do.    If  they  had  done  so,  they  would,  in  my 
opinion,  have  been  acting  judicially,  and  while  exercis- 
ing such  a  jurisdiction  they  most  be  subject  to  the  well- 
eatablished  rule  that  pecuniary  interest  in  any  member 


of  a  tribunal  invalidates  its  decision.     la 
therefore,  the  judgment  of  the  Court  of 
right,  and  must  be  affirmed.    I  therefore 
lordships  that  the  judgments  appealed  trooi  bs  i 
aud  the  appeals  diflmiseed,  with  costs. 

Iiords  Blackburit  and  Watsok  concurred. 

Judgment  of  the  court  hdow  affirmed  lukd 
di$misiedf  with  ootte. 

Solicitors  for  the  appellanta,    /.  PlatkiU,  tm  ( 
<ft  8oH$t  Chelmsford. 

Solieitora    for   the   respondent,  TAoimoa, 
Brooke, 


Vtii'B  Councfl. 


F<ib.l9; 

Dayib  9.  SHSPSToms.  (a.)' 

(On  apjfeal/rom  the  Supreme  Court  of  31 

Lihel'-Neufepaper  reporter^  D^amatorff 
fad^PrivUege. 

AUhough  the  public  ode  of  pMic  men  may  I 
he  criUdzed^  fwt  only  hy  the  preee  huihy  aUt' 
the  puhlie^  the  preei  hoe  no  privilege  fir  [ 
d^amatory  aUegaUone  of  fad  unleee  ihegm$ 
report  of  proceedings  in  Farliameul  or  ta  r 
iuitice, 

A  uewepaper  rmorter  fumiehed  Aispaper wttij 
of  datemenie  made  to  the  Biehop  of  Naid  5y  r 
from  the  Zulu  King  and  of  etaUmenit  made  U 
hy  meeeengenfrom  the  King  to  the  Oovemor  < 
The  etaiementi  contained  aUegaUone  of  fad  I 
to  the  Beeident  Oomnueaioner  of  Zululand. 
no  foundaiion  for  the  chargee. 

Held,  thai  the  publication*  were  udpriv^ 

This  was  an  appeal  from  a  judgment,  dstedj 
of  November,  1883,  by  the  Supreme  Court  of  I 
fusing  an  application  for  a  new  trial  by  the  ^' 
(present  appellants). 

The  facts  fully  appear  in  the  judgment 

MaUheufi,  Q.O.^  and  Cook,  for  the  appaUAj 
misdirection. — ^There  was  no  evidence  of  flMl>>%' 
defendants  believed  the  statoment 
lished.  , , 

Ther  cited  Hwmood  v.  Harriaon,  20  w.  L J 
L.  R.  7  C.  P.  606;  Kdiy  v.   Tinling,  H  Jj', 
L.  B.  1  a  B.  699 ;  Waeon  v.   IFatter,  IT  W. 
L.  R.  4  Q.  B.  96;  Davie  v.  Dunean,  ti  W.  1 
L.  R.  9  C.  P.  396 ;  Puredl  v.  Bowler,  25  IT.  H  5 
C.  P.  D.  215. 

Sir  R.  Webster,  Q.C^  nAArhuihnot,  toe  then 
ent,  were  not  called  upon. 

The  judgment  of  their  lordahips  (Lord  1 
Lord  BuLCKBUBK,  Lord  Komxswbll,  em 
koubb)  was  delivered  by 

Lord  Hbbschbll  C— This  is  an  •fp^*'^*\ 
ment  of  the  Supreme  Court  of  the  OoIa>7  ^ 
refusing  a  new  trial  in  an  action  bioegbt  •S' 
appellanto  in  which  the  respondent  cMad  •  ^ 
for  £500  damages.  , 

The  action  was  brought  to  recover  daaiifHV'" 
Ubels  published  by  the  appeUanti  hi  ^^^^^ 
newspaper  in  the  months  of  March  snd  1^* ' 

The  respondent  was,  in  December,  ImJ 

(a.)  Reported  by  J.  M«  CouTn,  Eiii  1 
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lOonmitionerin  Zaloland,  and  proceeded  in  the 
)  of  hit  dafcles  to  the  Zola  reterre  territory.    In 
i  of  Maioh,  1883,  the  appdlanto  pabliihed  in 
of  their  newspaper  seriooa  allegations  with 
)  to  the  conduct  of  the  respondent  whilst  in  the 
of  his  cfflee  in  the  reserre  territor/.    They 
I  tbst  he  had  not  only  himself  Tiolently  assaulted  a 
[ohief,  bat  had  set  on  his  native  policemec   to 
t  others.    Upon  the  assumption  that  these  state- 
Iwere  true,  they  oommented  upon  his  conduct  in 
[of  great  scTerity,  obsenring,  "We  have  always 
1  Mr.  Shepetone  as  a  most  unfit  man  to  send  to 
if  for  no  other  reason  than  this— that  the 
I  entertain  towards  him  neither  respect  nor  con- 
To  these  disqualifications  he  has  now,  if  our 
i  is  correct*  added  another  which  is  far  more 
\0Tj.    Such  an  act  as  he  has  now  been  guilty  of 
kbe  passed  over  if  any  kind  of  friendly  relations 
bbemsintained  between  the  colony  and  Zululand. 
f  tie  difflcultiee  enough  in  that  direction  without 
|lor  them  to  be  Increased  by  the  headstrong  and 
ihuane  imprudence  and  want  of  self^reepeot  of 
fieial  who  unworthily  represents  the  QoTemment 
kQaeen." 
lie  lame  issue,  under  the  heading  '<  Zululand/' 
ppeared  a  statement  that  four  messengers  had 
Natal  from  Zululandy  from  whom  details  had 
lined  of  the  respondent's  treatment  of  certain 
I  of  the  leserTod  territory  who  had  visited  Oete- 
I  sad  what  purported  to  be  the  account  derived 
messengers   of    the    assault   and    abusive 
s  of  which  the  respondent  had  been  guilty  was 
|in  detail. 

)  16th  of  May,  1883,  the  appellants  published 
r  sriicle  relating  to  the  respondent  which  com- 
1 88  follows : — "  Some  time  ago  we  stated  in  these 
i  that  Mr.  John  Shepstone,  whilst  in  Zululand, 
nitted  a  most  unprovoked  and  altogether  in- 
iible  assault  upon  certain  Zulu  chiefs.  At 
l^the  statement  was  made  a  good  deal  of  doubt 
I  upon  the  truth  of  the  story.  We  are  now 
^on  to  make  public  full  details  of  the  affair, 
|Ae  closest  investigation  will  prove  to  be  correct. 
Dtative  of  this  Journal,  learning  that  a  depute- 
IcometoKatal  to  complain  of  the  attack,  met 
l^e  number,  and  in  the  presence  of  the  competent 
Meters  took  down  the  stories  of  each  man.'* 
_  article  then  gave  at  length  the  statements  so 
|aowo,  which  disclosed,  if  true,  the  grossest  mis- 
^  on  the  part  of  the  respondent.  It  was  in 
k  of  these  publications  of  the  appellants  that  the 
^  vas  brought  by  the  respondent* 
~  appellants,  by  their  defence,  averred  that  the 
t  of  the  plaintiff,  as  British  Resident  Commissioner, 
JJ  matter  of  general  public  interest  affecting  the 
«wry  of  Natal ;  and  that  the  alleged  libels  oonsUtuted 
^^  ><scurate  report  of  the  information  brought  to 
ItGoTemor  of  Natal,  and  published  in  the  colony  by 
Mengera  from  Zululand  and  its  king  as  to  the  conduct 
^  plaintiff  in  the  discharge  of  the  duties  of  his 
P|>  end  a  fair  and  impartial  comment  upon  the 
met  of  the  plaintiff  in  his  pubUo  oapadty  published 
■»/w«  and  without  maUce. 

««  case  came  on  for  trial  before  Wragg,  J.,  and 
W  on  the  4th  of  September,  1883,  when  it  was 
^^^'^At  the  allegations  of  misoonduct  made  against 
*  Shepetone  were  absolutely  without  foundation,  and 
"/«wpt  was  made  to  support  them  by  evidence.  It 
Wfwed  that  the  messengers  from  whom  the  statements 
•Joined  in  the  issue  in  March  were  derived  had  come 
^ZuluUnd  to  seethe  Bishop  of  Natal,  and  that  their 
"winents  had  been  conveyed  to  the  editor  of  the 
^Pap«r  by  a  letter  from  the  bishop.  The  statemente 
HTftb  ^^®  ^^^  ^'  ^^y  ^^'^  communicated  by  a  Mr. 

"»«on,  who  was  connected  with  the  staff  of  the  news- 


paper, and  who  had  sought  and  obtained  an  interview 
with  certain  Zulus  when  on  th^ir  way  to  convey  a  message 
from  the  king  to  the  Governor  of  Natal. 

At  the  close  of  the  evidence  the  learned  judge  summed 
up  the  case  to  the  Jury,  who  returned  a  verdict  for  the 
plaintiff,  the  present  respondent,  for  £500. 

Application  was  afterwards  made  to  the  Supreme 
Ooort  to  grant  a  new  trial,  but  this  application  was 
refused,  and  the  present  appeal  was  then  brought. 
The  appellants  rested  their  appeal  upon  two  ground  s^- 
flrst,  that  the  learned  judge  misdirected  the  jury  in 
leaving  to  them  the  question  of  privilege  and  in  not 
telling  them  that  the  occasion  was  a  privileged  one.  The 
second  ground  insisted  upon  was  that  the  damages  were 
excessive.  Their  lordships  are  of  opinion  that  the 
contention  that  the  learned  judge  ought  to  have  told 
the  jury  that  the  occasion  was  a  privileged  one  and  that 
the  plaintiff  could  only  succeed  on  proof  of  express  malice 
is  not  well  founded. 

There  is  no  doubt  that  the  public  acts  of  a  public  man 
may  lawfully  be  amde  the  subject  of  fair  comment  or 
criticism,  not  only  by  the  press,  but  by  all  members  of 
the  public  But  the  distinction  cannot  be  too  clearly 
borne  in  mind  between  comment  or  orlticiam  and  allega- 
tions of  fact,  such  as  that  disgraceful  acts  have  been 
oommitted  or  discreditable  language  used.  It  is  one 
thing  to  comment  upon  or  criticiBe,  even  with  severity, 
the  acknowleged  or  proved  acts  of  a  pablio  man,  and 
quite  another  to  assert  that  he  has  been  guilty  of  par- 
ticular acts  of  misconduct. 

In  the  present  caae,  the  appellants,  in  the  passages 
which  were  complained  of  as  libellous,  charged  the 
respondent,  as  now  appears  without  foundation,  with 
having  been  guilty  of  specific  acts  of  miscouduci:,  and 
then  proceeded,  on  the  assumption  that  the  charges  were 
true,  to  comment  upon  his  proceedings  in  language  in 
the  highest  degree  offensive  and  injurious;  not  only  so, 
but  they  themselves  vouched  for  the  statements  by 
asserting  that,  though  some  doubt  had  been  thrown  upon 
the  truth  of  the  story,  the  closest  investigation  would 
prove  it  to  be  correct.  In  their  lordships'  opinion  there 
is  no  warrant  for  the  doctrine  that  defamatory  matter 
thus  published  is  regarded  by  the  law  as  the  subject  of 
any  privilege. 

It  was  insisted  by  the  counsel  for  the  appellants  that 
the  publications  were  privileged,  as  being  a  fair  and 
accurate  report  of  the  statements  made  by  certain 
messengers  from  King  Oetewayo  upon  a  subject  of 
public  importance.  It  has,  indeed,  been  held  that  fikir 
and  accurate  reports  of  proceedings  in  Parliament  and  in 
courts  of  justice  are  privileged,  even  though  they  contain 
defamatory  matter  affecting  the  character  of  individuals. 
But  in  the  case  of  PurceU  v.  Bowler^  the  Oourt  of  Appeal 
expressly  refused  to  extend  the  privilege  even  to  the  report 
of  a  meeting  of  poor  law  guardians,  at  which  aocusations 
of  misconduct  were  made  against  their  medical  officer. 
And,  in  their  lordships'  opinion,  it  is  clear  that  it  cannot 
be  extended  to  a  report  of  statements  made  to  the  Bishop 
of  Natal,  and  by  him  transmitted  to  the  appellants,  or  to 
statements  made  to  a  reporter  in  the  employ  of  the 
appellants,  who,  for  the  purposee  of  the  newspaper,  sought 
an  interview  with  messengers  on  their  way  to  lay  a 
complaint  before  the  Gkvemor* 

The  language  used  by  the  learned  judge  in  summing 
up  the  present  case  to  the  jury  is  open  to  some  criticism, 
and  does  not  contain  so  dear  and  complete  an  exposition 
of  the  law  as  might  be  desired.  But,  in  their  lordship«' 
opinion,  so  far  as  it  erred  it  erred  in  being  too  favourable 
to  the  appellants,  and  it  is  not  open  to  any  complaint  on 
their  part. 

The  only  question  that  remains  is  as  to  the  amount  of 

damages.     The  assessment  of  these  is  peculiarly  the 

province  of  the  jury  in  an  action  of  libeL    The  damages 

in  such  an  action  are  not  limited  to  the  amount  of 

,  pecuniary  loss  which  the  plaintiff  is  able  to  prove.  And 
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their  lordabips  aee  no  reason  for  saying  that  the  damages 
awarded  were  exoe8BlTe,or  for  Interfering  with  the  findHng 
of  the  jnrj  in  this  respect.  They  will  therefore  hnmblj 
adTise  fier  Majesty  that  the  judgment  appealed  against 
should  he  af&rmed,  and  the  appeal  dismissed,  with  costs. 

Solicitors  for  tha  appeUants,  ITesf,  King^  Adtmu^  4 
Co. 
SoUoitore  for  tba  wetfmiMmt,  FmhfiM  A  Wmitmm. 


Cotttt  Of  WyytaL 

From  Chan.  IMv.  F«ib«  19»  90. 

GbBEIT  v.   Pi.T£BSOV.    (a.) 

C&pyhMt — DtsenCaiTtfif  deed — Non^^ti^y  <yn  roHs — 
I^eed  unacknowledged — fVnes  and  JkcoverieB  Act  {3  A 
4  WfV.  4,  c.  74),  w.  4d,  41,  47.  60,  68,  77— F^ilwi- 
tary  9tUlemeni, 

A  married  womeuK,  feaatiC  in  fee  on  the  rolls  and 
equitably  entitled  in  tail  to  coppkold$  of  B.  manor^  and 
tenant  in  fee  absolutely  of  other  copyholds,  by  unacknow* 
Isdged  deed  of  compromise  declared  that  edl  the  copyholds 
should  he  assured  to  /in*  faiher  for  life ,  and  then  to 
herself  in  fee.  With  Ihe  consent  «/  her  father^  nspro' 
Uctor,  and  of  her  husband  to  bar  her  estate  tail  by  deed, 
acknowledged  UU  not  tnitred  fn  the  rolls,  she  seUfed  the  B, 
copyholds  on  trutt  as  she  and  htr  husband  should 
appoint ;  and  (hen  by  another  deed  settled  the  B.  copy^ 
holds  by  appointing  them  with  her  husband  to  trustees 
and  covenanted  to  surrender  all  the  copyholds  to  tmetete 
(in  the  events)  for  her  younger  children,  iVci  sale  or 
surrender  was  made.  The  eldest  son ,  contending  that  the 
attempted  dispositums  of  the  oopy holds  wtre  void,  claimed 
ihtm  as  h^'r. 

Beld,  that  the  heir  was  entitled  because— {\)  as  to  the 
B.  cojtyhMs  the  power  of  appointment  (and  therefore 
its  tzercise  also)  was  bad,  as  the  intended  dismtailing 
deed  of  an  equitahle  ettate  in  copyholds  was  not 
a  **  dispoition^"  and  had  not  been  entered  on  the 
rolls  as  required  by  the  Fines  and  Beeoveries  Act; 
(t)  the  married  woman  had  not  been  constituted 
a  trustee  of  the  other  copyholds — (i.)  by  the  covenant 
to  surrender  (which  espressrd  a  different  inten-^ 
tiosi);  or  (ii.)  hy  the  deed  of  compromise  {which  being 
unaekmouMffid  was  not  tffmimsf)  ;  or  (iti.)  hy  virtue 
of  ihe  Act  (because  the  can  sous  within  the  eaoeeption  l» 
the  proviso  in  sedion  77);  (3)  the  settlement  as  regards 
the  younger  children  was  volmntary^  and^  not  having  hesn 
perfeded,  could  ru4  he  snfurcsd  2y  them* 

Appeal  by  leave  from  an  order  of  Hall,  Y.O.,  made 
Apm  f  9,  1«8I. 

Mrs.  Green  was  en  tlie  rdls  of  fke  manor  of  Prai^tree 
as  tenant  fai  lee  of  certain  eopybolds  in  wfaieh  elie  ImkI  a 
beneficial  estate  tail.  Sbewaa  eefHled  to  admN»aDce 
and  to  an  abeolate  interpat  in  oopybehla  ef  the  maaors  of 
Badmonisfield  and  Gifforda  as  Iwircas-at-law  off  her 
mother.  Litigation  had  tafcsn  plaoe  with  regard  to  the 
copyholds  aaid  certain  freolioSds  between  Mrs. 
Green's  father,  Mr.  Homfvay,  awd  Mr.  and  Mrs.  Oreen, 
and  nader  the  sanction  of  tbe  eoart  an  agreement  of 
compromise  was  made  between  tbe  pattiee. 

Timt  agreetMWt  waa  exprewad  ¥n  a  deed  dated  tbe 
6th  of  September,  1M9,  by  wMeb  It  was  deefaaed  that 
certain  mortgnges  of  the  freeholds  should  be  made  fer 
tbe  porpoe^  ef  raising  nsonay  to  proeMe  for  the  oosts  of 


the  litigation,  and  subject  thereto  that  the  1 
copyholds  should  remain  and  be  amuredtoMr.! 
for  lif^  and  after  his  death  to  Mra.  Orsen  hi  fee. 

This  deed  was  not  adknowledgnd  by  Mn.  ikssk\ 
lAia  Fines  and  Eecoreilee  Act. 

On  the  28th  of  February,  1870,  Mrs.  Oraea,  ^ 
consent  of  her  father  as  proteoter  of  the 
of  her  husband  for  the  purpoee  of  barring  her  c 
declared  that  the  Braintree  copyholds  should,  i 
the  life  eetate  of  Mr.  Homfray,  be  held  in  1 
persons  as  she  and  her  husband  should  Jdntlj  i 
and  in  default  of  appointment  for  her  in  fer. 

This  deed  was  duly  acknowledged  by  Mn.  ( 
ft  was  not  fnteivd  on  the  rolls  of  the  anasr 
months  after  execution. 

By  a  poet-nuptial  settlement  o€  tiie  1st  gff  Hi 
Mr.  and  Mrs.Chraen  oonreyed  tbe  freeholds,  sab: 
Homftey 's  life  interest,  to  trueteea,  and  par[ 
dee  the  power  tn  tbe  disentailing  [deed  of 
1870,  ap^ohited  the  Braintree  copyholds,  and  e 
to  surrender  them  and  the  other  copyholds  to  tbe  t 
who  were  to  etond  posseesed  of  all  the  ptopertj  < 
to  sell  and  hold  the  proceeds,  during  the  joint  i 
Mr.  and  Mrs.  €keen  for  Mrs.  Green,  for  her  i 
without  power  of  anticipation,  and  then  for  tiie  i 
for  fife,  and  then  for  the  children  of  Mr^  r 
should  by  deed  or  will  appoint,  and  in  defsall  1 
ber  children  fn  tbe  nsual  manner,  bat  exdudiBf  sa  i 
eon. 

This  settlement  was  duly  executed  and 
as  required  by  the  Fines  and  Recoveries  Act 

Mr.  Homfray  died  in  May,  1870. 

Mrs.  Green  died  in  July,  1878,  in  the  HIsCiM  i 
husband,  without  baring  exercised  ber  power  of  i 
ment.    She  left  six  children,  who  were  stil  f 
of  them,  M.  R.  R  Green,  being  the  heir-4 
cnatomary  behr  ef  both  his  parents. 

Mr.  Green,  tbe  father,  hairing  died  In 
878.  this  action    was   commenced    on   tba 
September,  1878,  by  the  infanto  for  (infer  eiis)  i 
tration  of   the  tmsts  of  the  settlement  of  (' 
March,  1870,  tbe  surrlring  tmstee  of  the  i 
being  made  a  defendant.    None  of  the  hei 
the  aettlement  bad  been  sold,  and  the  copyholbl 


(a.)  Beported  by  0.  Anewna  Oaox,  Bsq.,  Barnelcr-«t« 
Law* 


The  anrrifing  trustee  of  the  settlement 
petition  hi  tbe  matter  of  the  action  and  of  t 
Act,  1860,  for  an  order  to  Test  tbe  oopyhddil 
all  the  eelato  of  tbe  pMntiff,  M.  H.  R.  Greet. 

On  Ibe  9«th  of  ApHl,  1881,  Hall,  T.G^ 
order  as  prayed.     Afterwards  tbe  point  wae 
tbe  poet-nnptlat  aettlement  was  Tohmlsry,  i 
order  baring  been  made  witbont  dlscasefaa,  I 
granted  to  M.  R.  R,  Green  to  brine  tUs  appssL 

Fellemi,  fer  tbe  appellant— Ae  etder  of  1 
was  equivalent  to  an  order  fer  apecifie  i 
tbe  eavenaot  in  tbe  aetMeaMnt  to  eaneadscC 
holds,  and  tbe  eoart  took  tbe  legal  eetste  ( 
belr«at-law  at  the  instance  ef  the  yeaa(« 
Bat  tbe  poet-nnptial  settlement  in  farenr  of  the  ) 
cMldien  was  votentary.  Hunband  and  wife  waj  c 
and  any  ralnable  consideration  will  do 
consideratioa  of  marriage,  and  take  the  i 
of   the  etatato    27   filia.  c  4  (Bsm'son  r.  ^^ 
W.  R.  S6S»  16  Bear.   594;  TeasdaU^.  BrsitkuOi,} 
W.  R.  U8,  6  Oh.  D.   810 ;    In  re  fcskr  d 
tS  W.  R.  MS,   8  Oh.    D.   87;  Sdtrtiber  f. 
64  U  J.  Oh.  S41,  83  W.  R.  Dig.  181).  hot  d 
will  not  enforee  tbeir  contraet  at  tbe  Imiasce  d  i 
teets  wsder  it,  except  in  tbe oeee  of  ebtMres  of  «l 
moiriage:   €Me  r.  Owe,  S6  W.  R.  77t.  «  Oh.  ^ 
In  PS  BtAfsgibuu,  16  Ch.  D.  8S8.    A  •■rrit' 

to  bind  lands  wMoh  the  ^^/j|| 
•  er  power  to  dl^pofe  oT:  t?^1 
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OovBv  ov  Appbal. 


Gunnr  v.  Pathsov. 


OOVET  OV  AppMIi. 


MiddUton,  4  W.  tt.  43^,  8  Da  G.  M.  ft  G.  1»»). 
bat  tlia«#  oopyhol4s  are  within  the  de^oclptloa  of  tlie 
e»^fhoUlM  exoepted  hj  aeotf oa  77.  Thevefore«,  dthoitgh 
the  eetttemeal  w«s  acknowteigerl,  th^*  o'>feiiaiit  wt&«  void 
«i  to  the  Qopjholdt  oC  whUh  If  re.  Geeeii  wai  aeUed  at 

IftW. 

H«  alK)  referred  to  Pr<M  r.  tFenkim^  5  Ob*  D.  919, 
15  W.  B.  Difc.  253. 

6(80fye  fFiSianiMn,  §ott  the  trniiee  of  the  eettlenast. 
— ^Mm.  Green,  at  tho  date  of  the  eettlenent,  was  tenant 
OB  tho  Mile  of  the  StaiifttMe  oopyholde,  ImI  hf  veaeoB  ol 
ite  deed  ol  ootsproMU*  the  wn»  trnetea  of  them  fo«  hev 
Mbotdwlttg  bis  Hfe,  aiid  eab}eot  thereto  f ov  tb*  ap* 
pmnteeo  wider  the  diseatattiiig  deed  wbioh  paeeed  the 
oqoltablo  intereet  to  the  traateee :  Kthewieh  v.  M*tn^ 
muf  ,  1  De  a  M.  *  G.  176 ;  BUimn  «.  SUimm.  6  Yee. 
«M.  When  tho  petition  wae  pne«ited  to  EeM«  V.O., 
the  lieir^at.law  of  Mre.  Green  had  the  legal  aetata  aa 
traetoe  few  the  beaefloiariee  nnder  the  eettlemaoit  of 
ICareh  1,  1870.  Similaily,  ae  to  tho  other  aopyholde, 
tlk>«gh  Mn.  Green  was  abeolateij  entttled  to  theai«  she 
had  OMide  herself  a  tmetee  hf  the  deed  of  eompronlse. 
Tho  poot-nnptial  settlement  wwe  not  Tokintary.  The 
hnsbMd  gape  up  hie  4>reeent  right  to  tho  rente  ol  tho 
copjrholde  and  his  eetate  hf  the  ooorteef  in  eaehange 
fdp  tho  nltimate  fee  to  his  ohildren,  and  then  tho  wife 
obtained  the  first  life  interest  to  her  eeparate  use. 

Hodted  aleo  aUberl  v.  OueHon,  12  W.  B.  1141,  % 
H.  *  M.  110,  and  Athin»on  v.  8mUh,  7  W.  B.  4i.  3  Do 
O.  ft  J.  186. 

Jfolirr,  fov  the  yoasfof  oUbiren» 

PV22ow«,  in  reply. — The  disentailiog  deed  not  harlng 
teen  entiled  on  the  ooart  rolls  witblu  aiz  months  after  ex- 
ocntion  was  poid  and  the  power  purported  to  be  created  bf 
4t  wae  bad  :  Fines  and  Beooreries  Act:,  n^  40,  41,  47,  50, 
and  53  ;  Hontfwood  p.  Foster,  9  W.  B.  855,  80  Beav. 
1;  QilAon$  p.  Snap%  11  W.  B.  1087,  1  De  G.  J.  ft  S. 
^%\.  Therefore  the  settlement  ooiUd  not  be  an  execciie 
of  a  power  of  appointment  and  wm  a  mere  ooreuAut. 
It  WM  not  a  disposition  within  the  Act. 

'  Cbnoir,  LJ. — The  snbjeot- matter  of  thfs  appeal  does 
not  appear  to  hare  been  considered  bj  Hsll,  T.0.»  and 
^hen  he  made  the  pesting  order  he  did  not  gire  auj 
opinion  on  the  poin  ts  now  brought  before  us.  The  settlement 
of  the  1st  of  M^rcb,  1870»  betnc^  exeoated  and  acknow- 
ledged as  required  b j  3  ft  4  Will.  4,  c.  74,  is  unquee- 
tionsblj  operatipe  as  regards  the  freeholds,  but  it  pur- 
ports also  to  deal  with  the  oopyholds.  With  regard  to 
tho  Brain  tree  oopyholds,  it  purports  to  exercise  a  Joint 
power  of  appointment,  which  was  considered  to  be 
▼eeted  in  the  husband  and  wife,  and,  as  to  the  other 
copyholds,  there  is  a  copenant  to  surrender  in  the  usual 
form.  All  these  oopyholds  bad  oome  to  Mrs.  Grjen 
throngli  her  mother,  Mrs.  Homfray,  and,  as  to  the 
Braintree  copyholds,  Mrs.  Green  had  an  estate  tail 
therein.  This  estate  tail  she  purported  to  bar  by  deed 
of  the  S8th  of  Febrnary,  1870,  which  reserred  to  her 
and  her  husband  a  power  of  appolDttnent,  and  gape  her, 
in  default  of  its  -exercise,  an  estate  in  fee. 

It  was  that  joint  power  of  appointment  which  was 
purported  to  be  exercised  by  the  deed  of  the  1st  of 
Marph,  1870.  Bat,  In  fact,  that  power  of  appointment 
wiM  not  well  gtpen,  because,  although  the  deed  was 
acknowledged  by  Mrs.  Green,  yet,  being  a  de<^  io- 
tetidvd  to  bar  her  estate  tail  in  the  copyholds,  it  was 
sieceesary  that  it  should  be  entered  on  the  oonrt  rolls  of 
the  manor  within  six  mouths.  1*bat  was  decided  by  the 
Court  of  Appeal,  affirming  the  preriou^  deefeiou  of  Lird 
Ijaugdale  in  Honywoad  p.  Foiten  We  must  take  that 
to  b«  the  law,  and  it  seem?  to  me  to  be  tho  true  cou- 
B^uotipn  of  the  statute.  That  deed,  therefore,  not 
Mog  entered  on  the  court  rolls,  was  inoperatipe,  and 


wo  oannot  ooulder  that  there  was  any  power  of  ap*> 
polotm^wt  which  Mr*  and  Mm.  Grean  ooold  excMiaeii 

Ooming,  tha»,  to  tho  otheo  oopyhilidi>  tho  ooMsniloa 
put  beioio  us  is  that  Mre»  Geeen  moit  ba  oonaiasead 
ettber  aa  haping  bean  adnlttod,  or  as  baiteg  a  tight  !• 
be  admittad,  tenant  on  tha  foUa  as  tsmstea»  and,  thate* 
foas^  that  the  covenant  to  auifander  nuwt  ba  treated  a* 
an  effeotoal  declaration  of  bee  latentioa  witb  reierano» 
to  tho  trust  eatata  whidi  was  so  leetad  in  bov»  and  thaik 
eha,  ae  tmatae,  hold  thia  psopevty  npoA  tt  net  for  tha 
partiee  Interested  nndep  tha  eettlaasant«<«in  othoe  worda* 
thai  tha  cofoaant  mnet  be  tsaated  eitliat  as  an  aaslgn- 
ment  of  hat  equitable  inteaest,  ev  aa  a  good  doolaiatloa 
of  trust  by  her.    One  mnet  oonsidat  iUet  whethat  tha 
dead  doae  pnvpart  in  any  way  to  daolaro  Mrs.  Groan  to 
bo  a  trustee  for  tho  parties  fatereeted  nnder  tlia  eettie- 
ment    Is  them  any  intention  ehoww  that  ebe  ehaH  hold 
it  aa  trustee  for  thaat  P    In  nay  opinion  the  intantioA 
expiessed  hoM  la  quite  thooontcary.   Thaea  ie  a  ootonant 
in  the  oadfoary  form  that  Mrs.  Groan  wAi  snrrendai  tha 
oopyholds  to  the  trasteee  of  the  settlement.    That  is  in- 
consistent with  any  idea  ol  he*  intention  to  oonetftuto 
hevself  a  trustee  for  tliesa  partlss.    Tha  Intention  shown 
is  to  transfer,   but,  ttufortunateiy*  for  tiioso   olaiasing 
nndei  the  eectlement,  she  did  not  do  what  she  oopon- 
aated  to  do**i.s.,  surrender  the  property  so  as  to  pest 
it  in  the  trustees,  which  is  tho  efleot  of  tho  deed. 

Then  it  is  said  that,  if  sho  ia  already  a  trustee^  that 
would  bo  a  entftclent  iadieation  of  tho  Intention  to 
assign  tho  enisting  equitable  estate.  In  my'  opinion 
that  will  not  hold  good,  for  thia  reason-^^hat  thare  was> 
nothing  to  oonstitote  her  a  trnstoe.  In  1869  a  deed  was 
executed  by  tho  parties,  in  whioh  it  was  ooutcaoted  that 
the  father  of  Mrs.  Green  should  bare  an  eetate  during 
his  life.  How  it  was  incended  that  that  ehouJ4  operate 
I  know  not,  but,  though  the  deed,  being  made  under  the 
sanction  of  the  oonrt  in  order  to  oompromiso  the  suit, 
would  bind  Mrs.  Green,  it  would  nos  bo  in  any  way 
eileotual  as  regards  the  oopyholds,  bcoanse  it  was  in  no 
way  a  deed  executed  so  as  to  biud  her  opon  as  regards 
f  reeholde  nnder  the  Aot. 

Looking  then  at  the  operation  of  tho  Finae  and 
Beooperies  Aot  with  roferonoo  to  copyholds,  we  flud  that, 
haping  up  to  section  77  dealt  with  the  general  method 
of  barring  estates  tail,  an  enaotment  is  iutrodneed  into 
seo€ioa  77  for  the  purpose,  in  the  flest  place,  of  enabling* 
marriol  women,  except  tenants  in  tail,  to  dieposa  of 
lands  of  any  tenure,  with  the  conourronoe  of  their 
husbands,  by  acknowledged  deed,  and  than  foMows  this 
profiso:  '*  Pro? ided  always  that  this  Act  shall  not* 
extend  to  lands  held  by  oopy  of  court  roll,  of  whioh  a 
married  woman,  or  she  and  her  husband  in  her  right, 
may  be  seised  for  an  estate  at  law  "  (that  was  tha  case 
here)  **  in  any  oaso  in  whioh  any  of  the  objeete  to  bo 
effected  by  this  clauso  might  before  the  passing  of  this< 
Act  hapo  been  effected  by  her,  in  oonourreuca  with  her 
husband,  by  surrender  into  the  hands  of  the  lord  of  the 
manor  of  whioh  the  lands  may  be  parcel.*'  All  this 
property,  therefore,  is  within  the  exoeptiou  contained  in 
this  propiso.  It  is  pery  true  that  tUere  wai  an  arrange- 
ment b#tweeu  tlio  parties,  in  1869,  that  Mr«.  Green 
should  be  admitted  without  regard  to  her  fi»ther*« right",, 
and  without  regard  to  tlia  profision  which  had  bCdu 
DMide  for  raising  the  sums  for  costs ;  but  the  surrender 
might  hare  been  mad<)  Dy  her,  aud  to  eSdcluate  some 
of  the  obJjctM  whioU  were  intended.  Thac  bdlug  so,  itt> 
my  opinion  the  Aot  does  not  apply.  But,  independeutly 
of  thnt,  the  transaction  of  1869  was  not  so  carried  out 
rts  to  enable  recourse  to  bo  had  to  the  powers  of  the  Act, 
eten  if  tliey  wete  applicable  to  the  present  c-iee. 

The  last  que<«cion  we  hH^ve  to  ooosider  is  whether  it  can 
be  said  that  this  is  otberwi«o  than  a  poluntary  itettU- 
ment.     We  hara  bean  referred  to  cases  under  27  BUs.  ow 
4,  in  wbieb,  there  having  been  an  exohtng^  of  iacer«mt«. 
between  huaband  aud  w.fe,  it  h\9  bjeu  sjiid  tha^  a  deeii 
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tapported  by  each  a  oooKideration  was  not  fraodnlent 
under  the  atatate*  In  Price  y.  Jenkint^  JamM»  L^J., 
held,  with  the  concnrrenoe  of  the  other  members  of  the 
Ck>art  of  Appeal,  that  an  aeelgnment  of  leaseholds, 
where  the  assignee  became  liable  for  rents,  was  not 
fraadulent  nnder  the  statute  27  Eliz.  c.  4  as  against 
•ubeequent  purchasers.  In  a  later  case  of  Ridler  t.  Ridlw^ 
31  W.  B.  93,  22  Oh.  I).  74,  the  Oourt  of  Appeal  held  that 
snch  an  assignment  would  not  be  good  under  the  statute 
IS  Eljz.  0  5  as  against  creditors;  and,  that  being  so,  the 
law  is  simply  this — that  where  anything  passes  between 
the  parties,  as  it  might  be  said  to  do  here  between  husband 
and  wife,  or  as  it  might  be  said  to  do  on  an  assignment 
of  leaseholds,  the  deed  is  not  fraudulent  under  the 
statute  in  favour  of  purchasers,  but  it  is  Toluntary  so  as 
to  be  bad  as  against  oreditore.  And  in  Ridler  ▼.  Eidler 
it  was  said  that,  even  nnder  the  same  circumstances  as 
those  which  existed  in  Price  v.  Jenkine^  or  in  a  case  like 
this,  where  a  man  has  assigned  all  his  propertyi  leaving 
nothing  to  pay  his  creditors,  the  natural  consequence  of 
such  a  deed  being  to  deprive  the  creditors  of  their 
remedy,  the  effect  of  the  deed  is  fraudulent,  and  it 
must  be  considered  bad  under  the  statute  13  Eliz*  o.  5. 

Now,  we  have  to  consider  a  question  which,  as  far  as 
I  know,  has  not  yet  been  dedded^-t.e.,  whether,  when 
the  husband  gives  up  by  the  settlement  an  estate  which 
he  had  in  his  wife's  property,  the  deed  is  not  to  be  con- 
sidered voluntary,  but  as  given  for  valuable  considera- 
tion, not  only  as  between  the  husband  and  wife,  but  in 
favour  of  the  children,  and  not  only  in  favour  of  the 
children  of  an  intended  marriage,  but  of  a  marriage 
which  has  already  taken  place,  and  any  future  children 
of  the  lady*  In  my  opinion,  such  a  settlement  must  be 
considered  as  voluntary.  And  in  this  case  it  must,  in 
my  opinion,  be  considered  that  the  younger  children  are 
seeking  to  enforce  a  settlement  which,  as  regards  them, 
rnudt  be  treated  as  voluntary,  and  that  the  court  will 
not  enforce  such  a  settlement  by  vestmg  in  the  trustees 
the  legal  estate  which  originally  vested  in  the  heir-at- 
law,  and  is  claimed  on  his  behalf. 

It  is  scarcely  necessary  to  refer  to  the  well-known 
rule  that,  although  a  voluntary  settlement,  if  perfected, 
will  be  enforced  by  the  court,  yet,  if  it  is  not  perfected, 
and  there  is  anything  to  be  done  in  order  to  give  effect 
to  it,  the  court  will  not  interfere,  although  it  will  do  so 
in  all  cases  where  the  settlement  is  one  which  the 
parties  claiming  execution  of  it  can  say  is  given  for 
valuable  consideration  as  regards  them. 

In  my  opinion,  therefore,  this  appeal  must  succeed, 
and  the  order  appealed  from  must  be  diccharged.  I 
have  some  doubt  as  to  what  order  should  be  made, 
because  probably  the  discharging  of  that  order  will  put 
an  end  to  everything  which  has  been  done  under  it ; 
but  the  oourt  by  that  order  really  purported  to  vest 
-  these  copyholds  in  the  trustees,  and  I  think  that  the 
eldest  son,  if  he  desires  it,  is  entitled  to  have  a  surrender 
in  his  favour  by  the  trustees, 

BowBN,  L.J.— I  have  arrived  at  the  same  conclusion, 
I  sbnll  leave  anything  which  may  be  further  said  on  the 
ca»e  to  my  learned  brother  Fry,  L. J.,  with  one  ezcep- 
tiot) — viz.,  the  point  which  arose  during  the  case  with 
reference  to  the  necessity  of  entering  the  disentailing 
arenmnce  on  the  roll  of  the  manor  within  six  months. 
If  one  took  only  the  section  which  prescribes  the  entry 
on  the  roll  of- the  manor,  it  certainly  would  look  as  if 
the  obligation  to  enter  were  a  directory  obligation  ouly, 
but  the  matter  is  cleared  up  when  one  looks  at  the  other 
sections  of  the  Act.  When  you  read  section  41  with 
sections  50  and  53,  yon  will  see  that  the  provisions  for 
euiolment  in  the  Oourt  of  Chancery  within  six  months 
become  applicable  to  copyhold  estates,  and  this  involves 
entry  on  the  manor  books  within  six  months.  It  is, 
therefore^  clear  that  Qibbani  v.  8nape  was  rightly 
decided  on  the  construction  of  the  Act,  and,  even  if  it 
were  not,  of  course  we  should  be  b<  niid  by  it. 


FaT,  L. J.— I  have  oome  to  the  same  ooQdliuii% j 
appears  to  me  that  the  petition  !n  thli  caw  ii  I 
treated  as  an  action  by  the  children  to  enfoies  ttojj 
nant  to  settle  contained  in  the  po8t.naptisl  i 
of  1870.    The  children  were  not  parties  to  that  c 
and,  primd  fiicie^  no  person  who  Ib  a  stranger  to  •  j 
tract  can  sue  to  enforoe  it.    Bat  to  that 
there  is,  as  is  well  known,  this  exoeption ;  that  ( 
bom  of  the  marriage  in  contemplation  of  which  t« 
ment  has  been  executed,  are  treated,  to  a  i 
tent,  as  if  they  were  parties,  and  they  we  i 
sue  for  the  ezeontioQ  of  that  settlement.    It  i 
me  that,  in  the  case  of  a  post-nuptial  settlenaili^ 
rule  cannot  apply.     The  oonaidenition  of  i 
not  inf need  into  such  a  aettlement.    The 
then,   made  for  considerations  whieh  ariis 
marriage,  and  therefore,  in  point  of  piiadple^  I  w| 
able  to  see  how  the  exoeption,  which  applies  to  tt  i 
nuptial  settlement,  giving  children  of  the 
right  to  see  for  the  performance  of  those  ooveosal^l 
apply  to  post-nuptial  settlements. 

Now,  that  point,  it  so  happims,  came  for  i 
before  the  Irish  Master  of  the  BolU  in  1860,  in  4^ 
HuUon,  11  Ir.  Oh.  Hep.  123.  Uadei  the 
settlement  there  the  husband  and  wife  both  took  L 
and,  by  a  poBt-nuptial  settlement,  they  both  con 
to  assign  their  life  interests  for  the  bsaeAt  <l| 
children.  The  children  sued  for  the  perfoi 
contract,  and  the  Master  of  the  Bolls  diMalaeil 
petition.  In  the  course  of  hia  jodgment  he  mtde  ( 
obeervations:  *'Itis  also  established  by  aathorilrl 
as  a  general  rule,  where  two  persons,  for  vsloabbj 
sideration  between  themselvee,  oovenaat  to  do  sa  i 
the  benefit  of  a  third  person,  that  third  penmj 
enforce  the  covenant  against  the  two,  althoogli  <"' 
the  two  might  as  against  the  other.  .  .  .  K«  j 
it  was  said  by  Lord  Cottenham  in  HiU  v.  Oomne,i 
&  Or.  250,  '  in  all  marriage  contracts  (that  it, 
in  consideration  of  marriage)  the  children  of  thi  I 
age  are  not  only  objects  of  it,  but  quaei  P«^ 
but  I  apprehend  that  observation  is  not 
poet-nuptial  deeds  or  contracts.  There  is  no  i 
consideration  in  such  case ;  and  I  do  not  ud 
what  ground  the  petitioners,  aa  ohildrea  of  tiM  i 
and  who  were  not  within  the  oonsideratioB  (if| 
the  post-nuptial  settlement,  and  who  are  Bot| 
the  contract  c%.n  enforce  it.''  That  view  i  / 
to  be  conclusive  of  the  case  of  the  petitioner  hi 
as  regards  the  marriage  contract,  subjscttor 
tion,  to  which  I  shall  refer  in  a  moment. 

I  have  hitherto  treated  the  contract  as  if  it  ^ 
for  valuable  consideration,  and  I  am  bound  to  i 
in  my  Judgment,  as  at  present  advised,  it  ww  ^f  ^ 
able  consideration.    I  do  not  think  the  csmi  am 
statute  of  Elizabeth  are  material  to  show  whetktf  r 
was  consideration  or  not,  because  we  all  know  t 
be  a  fraudulent  settlement  although  there  ie  es 
tion.    No  doubt  the  absence  of  ooneideratioB  it  si 
of  fraud,  but  it  is  not  conclusive.    The  caest  of  i 
aettlements  made  to  defeat  the  intereeti  of  < 
which  have  been  set  aside  in  spite  of  the  msni^^ 
sideration,  are  yerj  strong  illustnitions  to  tbosm 
settlement  may  be  fraudulent,  although  not  ^ 
It  appears  to  me,  therefore,  to  be  immaterisl,  nj 
mining    this   case,    whether    there  was  oobot 
between  the  husband  and  wife.    I  think  Uisfs  «■*  | 
sideration  between  them,  but  the  ehildrea  n**^  [ 
theless,  be  treated  as  strangers  to  the  eoBtiseti< 
such,  unable  to  sue. 

That  appears  to  me  to  condnde  the  whole  of  N»« 
with  the  exoeption  of  the  other  pointy  MA  vm 
the  Braintree  copyholdi.  It  was  oonteaded  tliitti 
power  of  appointment  in  respect  of  these  ^7*^ . 
created  by  the  deed  of  the  fiSth  of  ^el>f<*^>  jl^  tS 
that  that  power  was  executed  by  the  deed  of  tM  <" 
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Court  op  Appeal* 


IprL,  1370.  Now  it  appears  to  me  that  the  deed  of 
IP  jgth  of  February,  1870,  waa  inoperatiTe  as  an 
mvac^  to  bar  the  ettate  tail  in  the  copj holds  in 
Itt  ^ru  Grreen  was  interested*  In  the  first  plaoe,  the 
^b£«  roqoires  that  the  instrument  to  bar  the  estate 
|ib&3l  be  a  disposition^  and  I  find  in  this  case  nothing 
tsdiapoeition ;  it  Is  a  mere  declaration  of  trust  bj 
i]idj.  In  the  second  place,  it  appears  to  me  that 
In  tbe  statute  it  was  obligatory  that  that  instrument 
iM  he  entered  on  the  rolls  of  the  manor  within  six 
Ipf,  aod  nothing  of  the  sort  was  done,  I  think, 
illbirr',  that  there  was  no  valid  power  of  appointment, 
iiiiE  the  exercise  of  that  iuTalid  power  by  the  deed 
Blit  of  March,  1870,  would  confer  no  better  title 
H petitioner.  It  appears'to  me,  therefore,  that  this 
BtQust  be  allowed. 

yh^l  aUoioed. 

mtB,  Gollyer-Bristow,  WUherB,  RMStU,  A  Hill 


KB.Di?.  Julys,  9. 

Macdougall  v.  Knight  &  Soir.  (a.) 

^PnvUege — Publication  of  a  judgment  of  a  judge 
containing  libeUous  itaiementa, 

pihlieation  of  an  accurate  report  of  a  judgment 
*^gtwit?iout  malice  and  with  the  bonft  fide  inten^ 
f  in  forming  the  publie  what  took  place  i$  privi~ 
\alihtmgh  it  eoniaini  liheUoue  etatemente, 

hi  from  the  DlTisional*  Oourt  refusing  to  order 

[^trtil  on  the  ground  of  misdirection. 
I  action  in  the  Chancery  Division  between  the 
vtiM,  North,  J.,  delivered  a  Judgment  in  which 
fraudulent  conduct  to  the  plaintiff.  The 
£t  had  thii  Judgment  printed,  and  circulated  it 
lb  friends  in  the  form  of  a  pamphlet,  prefacing 

|iik  following  introduction  : — 

"  MacDouoall  V,  Ehioht  ft  Son. 
'deports  of  this  trial  in  the  local  papers  are  so 
pitttirj  and  abbreviated  aa  to  be  bewildering  to 
^^deaicous  of  understanding  the  case,  and  in  some 
^^'^^  they  are  misleading.    Mesers.  Knight  &  Son 
^^  think  it  only  fair  to  offer  to  their  friends  a 
mjm  itport  of  the  very  able  Judgment  of  Mr.  Justice 
A  vhioh  contains  an  impartial  statement  of  facts, 
§%«  conclusions  deducible  from  them,   and  really 
"  ill  tbe  information  necessary  to  be  known  by  any- 
Jfjlingan  interest  in  the  matter. 
Hftiij.  Knight  ft  Son  take  this  opportunity  of  ex- 
1^1  the  gratitude  they  feel  for  the  universal  sym- 
*J«bDwn  them  during  the  trial." 
^i>  pamphlet  was  circulated   by    the    defendants 
«g  their  customers  and  friends. 
^reupon  the  plaintiff  brought  an  acUon  for  libel 
^^he  defendants,  which  was  tried  before  Huddleston, 
'^  a  special  jury  on  February  86,  1886. 
.^  |^<]ge  left  the  following  questions  to  the  Jury  :— 
\*f "  la  the  pamphlet  a  fair,  accurate,  and  honest 
^  4>E  the  judgment  of  Mr.  Justice  North  ?," 
L^J  "  Wss  it  published  by  the  defendanto  bond  fide 
^lith  the  honest  intention  of   making  known  the 
«  of  the  case  in  order  to  protect  their  reputation  and 
*if««»able  self  defence?" 
gO^Wss  there  maUceP" 

J^  i^fj  answered  the  first  two  questions  in  the 
"H^itif e  and  the  third  in  the  negative. 
J[5^^|«|ntiflappUed  to  the  Ditisional  Oonrt  for  an 

')  Beported  by  A.  P,  Pbrobval  Kbbp,  Esq.,  Barrister- 
at-Law. 


order  for  a  new  trial  on  the  ground  of  misdirection* 
This  application  having  been  refused,  the  plaintiff  ap- 
pealed. 

TT.  D.  I,  Foulkee,  for  the  appellant.-^The  question 
ought  to  have  been  left  to  the  jury  whether  the  Judg- 
ment was  a  fair  summary  of  the  case:  MUiseich  v. 
Lloyds,  25  W.  R.  353,  46  L.  J.  Q.  B.  404.  The  defend- 
ant  adopted  the  judge's  words,  and  thus  took  it  out  of 
privilege.  The  publication  of  a  part  of  a  trial  is  not 
privileged. 

TF.  Blake  Odgers,  for  the  respondents. — ^Publlcatioii 
of  a  fair  report  of  a  trial  de  die  in  diem  is  privileged  : 
Lewie  v.  Zevy,  6  W.  R.  689,  E.  B.  ft  E.  557.  Aa 
there  was  no  malice  this  pamphlet  was  on  the  same 
footing  as  a  newspaper. 

Lord  EsHBRy  M.R. — In  this  case  the  plaintiff  has 
brought  an  action  against  the  defendants  for  an  alleged 
libel  contained  In  a  certain  pamphlet.  At  the  triaJ, 
before  Huddleston,  B.,  evidence  waa  givoQ  that  the  pam- 
phlet was  published  by  the  defend  auUi,  ancl  woa  aeat  by 
them  to  a  certain  number  of  their  f  rieud^.  Af  tnr  a  short 
introduction  the  pamphlet  contain »  the  Jadgtnent  de- 
livered in  a  former  action  between  the  same  parties  by 
North,  J.,  and  It  contains  nothing  elge>  At  the  trial 
before  Huddleston,  J.,  the  Jury  found  for  tb»  defeadant^ 
and  the  plaintiff,  having  failed  to  obtum  a  new  trial 
from  the  Divisional  Court,  now  appeaU  here.  The 
ground  on  which  he  appeals  is  that  of  [niediraotioDp  and 
the  mladlrection  of  which  he  complains  i&  tha  mamier  in 
which  the  case  was  left  to  the  jury.  Huddleeton,  B^p, 
asked  the  Jury  three  questions— Fi rut «  Ia  this  patnphlet  a 
fair,  accurate,  and  honest  report  ^t  the  judgment  of 
North,  J.  ?  Secondly,  Was  it  publiabed  hona  fidef  and 
with  the  honest  intention  of  makiug  known  the  true 
facts  of  the  case  P  Thirdly,  Wa«  there  malice  in  its 
publication  F  The  alleged  mlsdirt^ctbn  is  this.  It  li 
said  that  the  first  question  was  erroiiec^uB,  and  that  it 
should  have  been,  '*  Is  it  a  fair,  accuratei  and  honest 
report  of  the  trial  ? ''  The  jury  ati^wered  lb«  flrut  and 
second  questions  in  the  affirmative,  aud  the  third  iti  thd 
negative.  It  is  not  now  alleged  that  any  ot  the  findings 
of  the  jury  were  Inaccurate.  Therefore,  obviously,  the 
suggestion  is  that,  if  anyone  publishes  vtrhatim  and 
literatim  a  judgment  delivered  by  a  judge  in  a  court  of 
justice  which  imputes  fraud  to  tLujooe,  ho  cannot 
defend  himself,  unless  he  publisbee  at  tho  aam^^  time  aU 
the  evidence,  or  that  a  jury  must  bo  aeked  whether  the 
judgment  of  the  judge  Is  a  fair  and  aoourute  aoeount  of 
what  took  place  before  him.  It  haa  laiig  bdeu  decided 
that  public  policy  justifies  the  publication  of  whatever 
takes  place  in  a  court  of  justice.  A  public  court  of 
justice  cannot  contain  the  whole  of  the  public,  and  it  is 
for  the  public  benefit  that  whatever  Ukm  place  there  is 
allowed  to  be  published  and  to  be  made  kuovrn  to^  the 
people.  It  is  not  true  to  say  that  vrhat  Is  published 
must  only  be  a  fair  and  accurate  report  of  the  triaU 
Every  proceeding  in  a  court  of  justico  m^y  h^  published, 
and,  if  the  trial  takes  place  on  different  days,  reports 
of  the  trial  may  be  published  de  die  in  diem.  So,  if  a 
separate  and  distinct  part  of  the  trial  is  published,  it 
seems  that  the  same  rules  must  apply.  If  a  separate 
and  distinct  part  of  the  trial  Is  accurately  publlshed| 
no  misrepresentation  of  It  is  made,  whether  the  proceed- 
ing was  right  or  wrong.  All  that  has  been  done  Is  that 
the  public  has  been  put  In  possession  of  what  took 
place,  and  If  an  accurate  report  be  given  of  all  that 
took  place  on  a  particular  day,  the  people  who  were 
out  of  court  that  day  are  only  placed  In  the  same  posi- 
tion as  those  who  were  in  court.  But,  of  course,  if 
only  part  of  what  took  place  la  published  as  purporting 
to  be  the  whole  of  what  took  place,  that  Is  not  a  fair 
report.  I  think  that  the  word  '*  fair  *'  in  this  context 
mt^ans  fairly  correct  and    accurate.    Of    course,  if    a 
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MWt  iB  J/iaral/t»  ^  verhOim  It  oMlMt  Iralp  iMhig  fill*. 
miat  a  Judge  has  mM  in  giflog  Jadgment  Is  a  aeparata 
part  of  a  trial  and  oannot  be  altered  bj  ehowiDg  the 
tfddenoe  on  whioh  tbe  jadgment  was  giveny  even  II  he  has 
ovifleoked  part  of  tbe  erideooe  or  ghren  an  erronoons 
judgment.  NerertbdleBS,  if  what  be  said  is  fairly  and 
aocoratelj  reported,  the  people  who  were  out  of  ooart  are 
ottlf  pat  in  tbe  same  position  as  those  who  were  in  tbe 
aonrt  sit  the  time  tbat  ft  was  spoken.  Therefore,  I 
tblnk  tbe  questions  put  bj  the  learned  baron  exbaust 
the  whole  matter.  It  is  wholly  immaterial  that  this  was 
a  liampblet  and  sot  a  newspaper*  It  was  pnblirtied 
witti  the  intentloB  of  letting  tbe  ontslde  pablio  know 
what  todk  place,  and  ft  was  pnbli^ed  wtthont  maHoe* 
fire  obeerTatiotts  at  the  eommeaoement  of  the  pamphlet 
oannot  be  libellous.  Indeed  they  are  not  complained  of. 
It  is  no  libel  to  express  an  opinion  whether  a  judge  is 
risfht  or  wrong.  Of  course,  If  only  a  garbled  aooonnt 
<A  the  judgment  bad  been  giren.  It  would  be  qutte  a 
different  thing,  and  the  jury  would  haTe  foimd  dilfer- 
•fi^.  But  In  this  oase,  where  what  is  reported  is  only  an 
noourate  report  of  the  judgment,  the  defMidants  oannot 
be  liable.  As  for  admitting  for  one  moment  that  a  ques- 
fion  ouifbtto  bate  been  left  to  the  jiity  whether  the  judg- 
ment of  tbe  judge  was  a  fair  repreeentatlon  of  the  facts,  I 
Asolutely  deoline  to  do  so.  I  think  sudh  a  course  pre- 
poMrous.  Tt  would  be  most  misoMevaus,  and  abso- 
lutely contrary  to  publio  poli<7  and  public  good,  and 
would  tend  to  destroy  the  independence  of  the  judges. 
I  think,  therefore,  thfl(t  there  was  no  misdirection,  and 
that  the  dedsioa  &t  tbe  Bltisional  Oourt  must  be  np- 
held. 

Bownr,  Ij.4r.-— ^It  appesta  to  me  to  be  to  the  Interest  of 
the  community  that  there  irtiould  bono  restriction  placed 
<m  the  publication  df  a  judgment  of  a  judge,  whether  ft 
be  between  priTtfte  persons  or  in  a  criminal  trial.  I  can 
conceive  tbat  there  was  a  time  in  history  when  the  courts 
might  not  hate  Iwen  prepared  to  lay  down  so  brroad  a 
tlew,  but,  as  tbe  Lord  Chief  Justice  says  in  Wa9on  ▼. 
Walter,  L.  ft.  4  Q.  B.,  at  p.  98,  *'  Whatever  disadvan- 
tages  attach  to  a  system  of  unwritten  law,  it  has,  at 
least,  this  advantage,  that  its  elasticity  enables  those 
who  administer  tt  to  adapt  it  to  the  varying  conditions  of 
society,  and  to  the  requirements  and  habits  of  the  age  In 
Wbioh  we  live.*"  The  ground  of  the  consideration  of  what 
Immunity  attaches  to  the  publication  of  proceedings  in 
courts  of  justice  is,  that  courts  of  justice  are  free  and 
Open  to  the  world.  It  is  unnecessary  now  to  expatiate 
on  the  reasons  for  the  protection  of  the  publication  of 
Ikitr  and  accurate  reports  of  proceedings  In  courts  df 
jitftlce.  Nor  is  a  person  liable  for  pobHsbing  a  fairly - 
snmmariaedTeport  of  such  proceedlngp.  But  a  dlffieolty 
arises  when  a  fragmentary  report  is  considered— that  is 
to  say,  a  report  which  Is^neither  iftrbaihn  nor  yet  a 
summary  df  the  whole  proceedings,  but  an  account  of  only 
part  of  the  proceedingB.  Obviously  there  is  no  protection 
extended  to  the  publication  of  a  part  which  purports  to  be 
the  publication  of  the  whole.  It  is  not  a  genuine  account 
dt  the  proceedings.  It  is  also,  no  doubt,  true  tbat  a 
fragment  of  the  proceedings  may  be  published  with 
immunity  when  it  is  all  that  can  be  published,  being  all 
tbat  took  place  on  a  certain  day.  That  was  decided  in 
the  caee  of  Lewis  v.  Levy,  It  would  be  abeurd  that  a 
paper  should  not  be  able  to  publish  the  first  day's  pro- 
ceedings in  a  court  of  juetice  because  the  second  day's 
proceedings  were  not  yet  reached.  But  even  if  a  frag- 
mentary  report  is  a  correct  report  of  a  portion  of  the 
proceedings,  the  privilege  is  destrojed  if  it  is  maliciously 
published.  An  Indifidual  might  not  be  justified  in 
excerpting  a  part  of  a  case  and  publishing  it,  even 
though  he  eaid  that  it  was  only  part  of  the  case.  It 
would  be  evidence  of  malice  on  his  part.  But  is  it 
justifiable  In  law  for  an  Individual  to  take  part  of  a  case 
and  to  publish  a  correct  report  of  it  without  malice  f 


Itblpkitts^BMtUBBary  to  deqiae  that  pofaiti 
am  satiaieithstibe  judgment  of  a  judge  of  i 
Is  in  ItMlf  mi  adt  of  so  distlMk  a 
publio  fpeltayttwt  it  ihoiM  be 
tbafafotBy  In  W0  i 


Far,  LJ.— The  point  whldh  ariaea  in  fUi j 
whether  the  pnbiieation  of  a  judgmolt  of  Vol 
or  is  not,  a  libeL    Tbat  the  judgment  coi 
statements  oannot  be  donbtsd.    Tbe  qusstloai^l 
pubUoation  privileged  P     It  is  admitted  oa  r 
that  a  fair  report  of  legal  proceedings  Is,  en  Q 
of  the  advantages  accruing  to  the  oommoa 
privileged    commimicatioii.      B«t   what  is  t 
obtaining  as  to  the  publication  of  only  part  of  < 
proceedings  P    In  such  a  case  the  first  inquiiy  i 
Is  it  a  fdr  report  of  that  portion  of  the 
which  it  purports  to  report  P    If  so^  Itii  [ 
privileged.    It  is  tnie  that  the  aclectioo  and  ] 
of  a  portion  of  legal  proceedinga  may  piodn 
different  effect  on  the  mind  from  the  pubUostiaa^ 
whole,  but  then  sneh  saleotiosi   becMaes 
malice  on  the  part  of  the  peroon  publishing, 
with  Lord  Campbell  in  LewU  ▼.  Levy,  when  1 
(at  p.  560) :— "The  law  upon  snob  aul^eetB 
to  the  approved  usages  of  society,  though  s 
upon  the  same  principles,  that  what  ishurtfsli 
dioatee  mdloe  abemld  be  pmdabed,  and  ttrf  v 
beneficial  and  %imdJUk  abottM  ke  pwtei> 
jury  have  found  tbat  there  was  no  malios  and  I 
was  an  aeonncte  and  homd  fide  leportof  ths  f 
lagree,  tbaMfor%inthiBldi^(  «kat  this  agfssl  i 
dismissed. 

Afpud  dimnmecL 

SoUcitor  for  the  flppeil«nt»  B.  E.  Mhytt. 
Solidtofi  lor  the  reapandent,  TmTt  JaMwayi,t 
AOddU. 


From  Q.  B.  Div. 

WSBSCEB  V.  XxEBUHna.  (ij 

Pradice^Neng  trUd^Verdiet  offointi 
o/  judge. 

The  report  of  the  Judge  who  Med  oai 
alwaya  he  hM  ef  weight  in  the  matter  of  | 
new  trial,  and  hi$  epimoti  that  the  Jury  did  i 
their  minda  to  the  evidence  he/(^re  them  may  hi 
alfnoet  eondueive  in  favour  of  granting  anaetfi 

The  Judgment  in  Solomon  v.  Bittoo,  BQ.B.1 
30  W.  B.  Dig.  164,  fs  not  ineoneieientwiatkiti 
In  the  laet  line  of  that  fudgment  (p.  177)  (I 
'*  fiol"  ehouid  he  imerted  after  the  word  "ei§iL' 

The  defendant,  having  two  adjointaig  sM 
one  to  the  plaintiff,  but  claimed  tbe  rigftt  Is  i 
name  upon  thia  shop's  front  msder  i 
The  pUiintiff  denied  tbia  tight,  and  daiiasd  ( 
the  ground  that  the  retestion  of  the  dstadwA  i 
on    the    shop-front   had   lest   tbe   pisiallft  ^ 
At  the  trial   before   Ghove^  J.,  the  ja^,  14 
evidence  of  what  was  oastomaiy,  sIo|m*^  ^ 
the   plalntiff'a  favour,  •'unless  thsfe  «Ma^< 
agreement"    to   the   oontnoy.     The  difca*" 
sequontly  produced  eridenoe  as  to  ths  1 
agreement,  but  the  jury  gave  a  imdiet  for  ifet  ] 
for  £25.     Upon  the  motion  of  the  detaiM 
trial  was  granted  by  Lord  Coleridge,  OJ.,  sail 
L. J.,  mainly  upon  the  repoit  of  GfOfe»  Jn  ^  "*' 


(a.)  Beported  by  BraHamt  L.  Houaiii>»  t^  i 
at-Law« 
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OdUBT  07  AF7BA£. 


that  **he  was  diasatisfled  wifch  the  Terdict  on  the 
^pgofomA  that  the  Jnrj  did  not  bend  their  rininds  to  look 
1^  the  evidence  as  to  the  agreement,  and  that  they  reall j 
did  Dot»in  his  opinion,  take  that  eTidenoe  into  their 
eonaideration."    The  plaintliE  now  appealed. 

.  -Xempf  Q.O.  {LweU  with  him),  for  the  appellant*— 
!Jnii8  was  entirely  a  ease  for  a  jary,  and  th^r  decision 
■en  matters  of  fact  most  be  regarded  apart  from  the 
opinion  of  the  Judge :  Sotomon  v.  BiUon^  8  Q.  B.  D. 
176w  30  W.  R.  Dig.  164;  Metropolitan  Railway  Co.  ▼. 
Wrighi,  11  H.  L.  Gas.  152. 

Henn  Collins,  Q.C.  (Boome  with  him),  for  the 
respondent. — Bowen,  L.J.,  in  the  court  below,  said  :  — 
**8olan»on  t.  Bitton  appears  to  be  unfortunately 
zeported  or  to  be  unfortunately  misunderstood. 
JK  it  is  read  carefully,  with  a  desire  not  to  mis- 
vnderstand  it,  one  can  extract  from  it  that  the  real 
decision  there  was  that,  as  a  matter  of  law,  the  opinion 
of  the  Judge  was  not  conduaiTe,  but  that  the  real  ques- 
tion BtUl  remained  whether  the  Jury  had  done  that  which 
reaeonable  men  could  not  do.  So  expressed,  there  is  no 
question  that  that  is  law,  and  has  been  the  practice  of 
the  court.  But  it  is  an  entire  misconception  of 
Solomon  ▼.  Bitton  to  suppose  that  the  Ck>urt  of  Appeal 
hmTe  ever  acted  upon  the  notion  that  a  judge  was  not  to 
be  consulted,  and  so  far,  I  believe,  our  practice  has 
been  exactly  the  same  as  that  of  the  Queen's  Bench." 

Lord  EsHXR,  M.R. — A  new  trial  of  an  action  ought 
not  to  be  granted  on  the  ground  that  the  verdict  was 
sigainst  the  weight  of  evidence,  if  the  Terdict  was  one 
which  a  Jury,  acting  as  reasonable  men,  could  have 
^ven  ;  and  though  the  report  of  the  Judge  who  tried 
the  action,  as  to  whether  he  was  or  was  not  diesstiefied 
iritti  the  Terdict,  is  not  conclusive,  the  court  will  altach 
and  will  give  great  weight  to  it.  If,  moreover,  the 
judge  reports  ihat,  from  the  demeanour  of  the  Jury,  he 
10  of  opinion  that  they  did  not  apply  their  minds  to  the 
evidence,  his  report  will  be  almost  conclusive  in  favour 
<ft  granting  a  new  trial.  The  Judgment  in  Solomon  v. 
3iUon  is  not  inconsistent  with  these  rules,  and  in  the  last 
line  of  that  judgment  the  word  "not"  should  be 
inaevted  after  the  word  *'  ought." 

V&T,  L.J.— I  have  heard  the  late  Master  of  the  Bolls 
Umaelf  say  that  this  correction  ought  to  be  made  in  that 
xeport. 

The  Ck>UBT,  after  consulting  with  Grove,  J.,  decided 
Upon  hearing  the  question  as  to  the  weight  of  evidence 
argued,  and  ultimately  affirmed  the  Judgment  of  the 
Queen's  Bench  Division  granting  a  new  trial. 

.  Appeal  dismiseed. 

Solicitors  for  the  appellant.  Wood,  Bird,  S  Wood. 

*  Solicitor  for  the  respondent,  EXH.\Meyer. 


From  Q.  B.  Dlv.  May  18,  21 ;  June  11. 

HiBBis  1^.  Bbisco.  (^} 

MainUnanee — Civil  action — *•  Charity  **  a%  a  defence 
A  civil  action  Jor  maintenance  Aos  alway$  been  main* 

tttinahle,  hut  **  charity*'  ie  a  good  defence  to  any  atieh 
action f  nor  hae  any  limitation  been  plaoed  upon  *'  mere 
Parity  "  provided  it  ie  bon&  fide* 

Appeal  by  defendant  from  Judgment  of  Wills,  J., 
4dlting  without  a  Jnry. 

This  action  was  brought  by  the  plaintiil  for  damages 

(b.)  Beported  by  Spbnobb  L.  HoLLANDy  Esq.,  Barrister- 
at-Law. 


for  maintenance  but  in  eifect  for  the  costs  recovered  by 
him  as  defendant  In  another  action  brought  against  Blm 
by  one  Nailer,  in  which  action  the  present  defendant  Brisoo 
had  admittedly  supported  Nailer.  The  facts  were  aa 
follows: — Nailer  had  mortgaged  his  farm  to  Harris. 
Harris  subsequently  bought  the  equity  of  redemption, 
and  allowed  Nailer  to  oontioue  to  occupy  the  farm  as  a 
tenant  until,  owing  to  Nailer's  default,  he  took  proceed- 
ings to  eject  Nailer.  Nailer  was  introduced  to  Brisco, 
who  agreed  to  have  a  solicitor  consulted  on  Nailer's 
behalf,  and  Nailer  thereupon  brought  an  action  in 
chancery  against  Harris  for  having  obtained  Nailer's 
signature  to  the  transfer  of  the  equity  of  the  redemption 
by  fraud.  Brisco  was  admittedly  to  bear  the  costs  of 
counsel  being  instructed.  The  action  was  tried  before 
Kay,  J.,  and  dismissed  with  costs.  Harris,  being  unable 
to  get  any  costs  from  Nailer,  who  was  a  pauper,  brought 
this  action  against  Brisco,  on  the  ground  that  he  had 
*'  maintained  "  Nailer  in  his  action  **  without  having  any 
interest  in  it,**  and  *'  wrongfully  and  maliciously,"  and 
"  without  knowing  any  reasonable  and  probable  cause  ' 
for  that  action."  The  defendant  Nailer  denied  all  the 
above  statements,  and  pleaded  ^that  he  had  acted  from 
"charity." 

The  action  was  tried  at  the  Reading  Assizes  in  Jan« 
nary,  1886,  without  a  jury,  by  Wills,  J.,  who  found 
that  an  action  could  be  brought  for  damages  sustained  ' 
by  maintenance;  that  the  defendant  liad  not  been 
actuated  by  malice,  but  that  he  had  acted  without 
reasonable  inquiry  ;  and  that  mere  charity  was  not  a 
sufficient  answer  to  an  action  for  maintenance. 

The  defendant  appealed. 

Jelf  Q.C.  \Ruegg  with  him),  for  the  appellant.-*- 
Maintenance  is  a  criminal  offence  as  against  public 
Justice,  and  is  not  a  ground  for  a  civil  action  :  Bradlaugh 
V.  Newdegate,  U  W.  R.  792,  U  Q.  B.  D.  1;  Stephen's 
Blackstone,  4th  ed.,  p.  303 ;  Wallie  v.  Dtdee  of  PorUand, 
3  Yes.  jun.  494;  Peehelly.  Wateon,  S  M.  &  W.  691.  A 
bond  fide  motive  of  charity  is  a  good  defenoe.  Here 
Wills,  J.,  expressly  found  no  malice,  but  only  want  of 
reasonable  and  probable  grounds.  ^'Oharity"  haa  no 
such  limitation  in  law:  Findon  v.  Parker,  11  M.  ft  W. 
675  ;  Hawkins'  P.  0.,  bk.  I.,  c.  27,  s.  26  ;  HutiUy  v. 
HuUey,  21  W.  R.  479,  L.  R.  8  Q.  B.  112;  AfosCerv. 
Miller,  4  T.  R.  320. 

UnderlaU,  Q.C,  (IT.  Na$h  with  him),  for  the 
respondent — The  court  are  asked  to  find  that  mora 
charity  is  a  sufficient  defenoe  to  this  action,  even  if  so 
reckless  behaviour  is  not  *'  charity  " :  RothewePe  eaee^ 
Tear  Bk.  9  H.  6,  par.  17 ;  Brooke's  Graunde  Abridgment. 
Tbe  old  cases  go  to  show  that  reasonable  charity  waa  the 
ground  of  defence :  Pomeroy*e  cose,  23  Hen.  6,  par.  16  ; 
Friiteaux'e  ca$e,  22  Hen.  6,  par.  15.  "Charity"  is 
only  applicable  where  oppression  is  proved:  Bacon's 
Abridgment,  tit.  Maintenance^  p.  253. 


Jdf,  Q.C,  replied. 


Cur*  adv.  vult. 


June  11. — Fbt,  L.J.^This  was  an  appeal  fromajudg^* 
ment  of  Wills,  J.,  in  an  action  whereby  the  plalntlfl 
sought  to  recover  a  sum  of  £118,  being  the  amount  of 
the  costs  recovered  by  him  in  another  action  eatitied 
Nailer  v.  Harris.  It  appears  that  William  Nailev  and 
his  brother  Oharles  had  occupied  a  farm  which  had  been 
mortgaged  to  the  plaintiff  Harris.  Oharles  Nailer  sold 
to  Harris  his  share  in  the  equity  of  redemption,  and 
Harris  ptuchased  William  Nailer's  equity  of  radsmptioii 
and  took  an  assignment  of  the  farm  under  w^iab  ke 
continued  to  aUow  William  Nailer  to  omrnpf  ia  fot 
some  tiine.  SubsequentAy,  however,  be  enleeed  ugoia 
tha  f  |.^0  bloMelt  owing  to  Nsiler^s  default  in  the  paf- 
™^t  f  lVk«  ^*^'  Nailer  theranpou  brought  an  aciiii» 
f  on  w  ^  •  Itom  the  deed  of  assignment,  wldob  aotfon  was . 


N\V«^ 


itom 
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admittedly  aided  and  abetted  bj  Briaco.  Harris  aet  up 
the  ee^ignnipiit  of  the  eqnity  of  Tedemption  by  Nailer, 
to  vblch  Nailer  replied  that  it  was  obtained  by  fraad. 
'  Nailer,  however,  as  plaintiff  in  that  action,  entirely 
failed  to  maintain  hfs  case,  which  was  dismiesed  by 
Kay,  J.,  with  coats  against  him.  These  costs  Nailer  has 
never  paid,  nor  has  he  ever  been  able  to  do  00,  and 
Barris,  therefore,  brought  this  action  to  reoover  these 
costs  from  Briaco,  owing  to  the  latter  having  **  main- 
tained *'  Nailer's  proceedings  in  that  action. 

The  defendant  has,  first,  contended  that  no  saoh  action 
for  maintenance  will  lie  atcommon  law.  Wethink  this  con- 
tention untenable.  Maintenance  is  an  unlawful  act,  and 
when  thereaultsofthedoingof  an  unlawful  aotare  injurious 
to  any  particular  peraon,  a  remedy  will  lie  in  damages.  It 
is  scarcely  necessary  for  us  now  to  treat  of  the  principle 
upon  which  such  an  action  was  maintainable.  That  it 
is  maintainable  is  laid  down  in  all  the  digests,  and  is  as 
old  as  the  days  of  Elizabeth.  Lord  Ooke  is  dear  that 
such  an  action  lies  at  common  law.  Tbirlweirs,  BoUe's, 
and  Comyn'a  Digests  likewise  assert  the  same.  Lord 
Loughborough,  in  Walh'$  v.  Duke  of  Portland,  etatea 
that  it  is  BO  actionable  and  it  is  so  treated  in  Pechell  v. 
Wat9cn,  Finally  we  have  the  same  principle  laid  down 
by  the  Ohief  Justice  in  Bradlaugh  v.  NewdegaU, 
Tbtie  is,  thus,  a  whole  chain  of  authority  to  show 
that  the  defendant's  fizat  argument  Is  utterly  untenable. 

But  the  defendant's  second  and  main  contention  is 
that  he  acted  out  of  *« charity,"  and  that  <*charity  "  is  a 
sufficient  answer  to  an  action  for  maintenance.  The 
facts,  shortly,  appear  to  show  that  the  defendant, 
Brisco,  did  aid  Nailer  out  of  charity,  believing  him  to 
be  an  oppressed  man,  but  that  he  took  no  reasonable 
pains  to  inquire  and  to  ascertain  the  merits  of  His  cause. 
It  Brisco  acted  as  a  reasonable  man  at  all,  it  is  clear 
that  he  newer  would  have  maintained  the  action  merely 
for  the  benefit  of  Nailer,  unless  he  saw  reasonable 
grounds  for  believing  that  he  was  by  such  means 
furthering  the  cause  of  justice  and  helping  the  op- 
pressed. So  far  I  agree  with  Wills,  J.'s,  definition  as  to 
what  are  reasonable  grounds.  But  the  qnestton  here  Is, 
Is  charity  a  defence  at  all  P  And,  if  it  is,  is  thoughtless, 
inconsiderate  kindness  such  a  form  of  charity  aa  has 
been  hitherto  held  to   be   properly    such  a  defence? 

Now  three  old  cases  have  been  quoted  to  us 
to  show  that  charity  has  been  treated  or  cited 
aa  a  good  defence  to  an  action  for  maintenance. 
Farther  statements  In  BoUe'a  Abridgment  and  in 
Hawkins'  Fleas  of  the  Grown  bear  out  this  view,  and 
both  Yiner's  and  Bacon's  Abridgments  adopt  the  above 
anthorities.  It  is  generally  agreed  by  these  old  authori- 
ties that  "  a  man  may  give  money  to  a  poor  man  to 
support  his  suit."  Again,  Blackatone,  in  his  Ck>mmen- 
taries,  cites  RoUe's  Abridgment,  115,  to  show  that  "  a 
master  may  maintain — that  is,  abet  and  assist — ^hie 
servant  In  any  action  at  law  againat  a  etranger."  From 
the  above  authorities  it  is  clear  that  the  plea  of  charity 
was  well  known  and  accepted  at  a  time  when  the  courts 
were  more  familiar  with  the  law  of  maintenance  than 
they  are  now.  No  judge  or  counsel  or  writer  throws 
any  doubt  in  any  of  the  cases  or  writings  quoted  that 
this  defence  formed  part  of  the  law  of  England.  But 
in  none  of  the  cases  is  there  found  any  definition  of 
what  sort  of  charity  can  be  so  raised  aa  a  suiBcient 
defence.  No  limitation  or  definition  is  given,  and  if  so, 
the  limitation,  however  proper  we  may  think  it,  given 
by  Wills,  J.,  cannot  be  maintained.  Wills,  J.,  saya  that 
''to  justify  interference  of  this  sort  in  another  person's 
Boit,  a  person's  action  must  not  only  be  hand  fide;  nor 
is  it  enough  that  he  should  merely  have  a  belief  that 
the  party  assisted  has  some  claim  a^nst  another,  but  he 
nmst  show  some  sort  of  reasonable  ground  for  indulg- 
ing in  that  belief" ;  and  again,  **  the  mere  fact  that  he, 
upon  the  most  imperfect  information,  which  he  takes  no 
trouble  to  checker  verify, has  formed  an  opinion  favour- 


able to  one  party  and  unfavourable  to  sDotiMi,|j 
sufSdent  to  justify  him  in  interfering,"  end  hs  ( 
to  state  that  **  the  facts  in  this  ease  ais 
relieve    me    from   all   serious  diifioulty, 
fall  far  short  of  what  any  reasonably  fair-i 
would  conaider  a   justification  of  the  oondaot  < 
Brisco."  If  we  were  making  a  new  law,  and  osil 
with  old  Jaw,  we  should  be^  doubtless,  agreed  as  I 
above  wise  limitation  which  Wills,  J.,  lays  iowK  ] 
is  it  not  an  anachronism  to  suppose  that  aaeh  1 
views  of  charity  held  by  jndges  in  Heuy  YI.'ittsM^j 
even  now  many  people  would  be  very  bth  to  1 
charity  must  be  based  upon  any  such  reasonable  sad  g 
ble  grounds  of  belief  F    In  the  law  as  to  maiaf 
relation  to  master  and  servant,  or  landkid  sad  t 
case  can  be  cited  in  which  the  duty  of  msldDg  | 
nary  inquiries   is   recognized  aa  neoesaary  for  s  i 
defence.    Upon  the  authority  of  the  old  law,  1 
as  laid  down,  we  have  oome,  I  may  say  with  i 
the  conclusion  that  we  must  differ  from  the  ]q 
of  WUls,  J.,  and  we  think  that  the  plea  of  the  d 
ant  is  good,  and  that  this  aotion  of  the  plaiatif  l 
be  dismissed,  with  costs  against  him. 

Solicitor  for  the  appellant,  B.  A.  Beak. 

Solicitor  for  the  respondent,  B*  J.  Weheter, 


StSt  Court  of  9tt0t(er. 


Chan.  Div.  ) 
V.O.B.     5 

In  re  Yah  Duzeb'b  Tbads-ICabe.  («.)  \ 

Trade-  mark —  Registrdion —  Fancy  word — 

eal  name^PatenU,  Deaigne,  and  Trade-Mi 

1883  (46  <ft  47  Vict.  c.  57),  s.  64,  $uh-iedi» 

«.  74. 

The  words  "fancy  words  or  word  not  i»  < 
fise  "  in  section  64  0/  the  Patents^  Designs,  asii 
Marks  Act,  1883,  are  to  he  constr medio  mean  fit 
or  word  not  in  common  use  in  the  trade  in  the  f 
respect  to  which  the  application  for  registratimkt 

A  word  such  as  **  Melrose  "  when  used  to  de^ 
particular  commodity^  may,  with  reference  to  i 
modity,  ^  purely  a  foMy  word,  and  not  deea 
locality,  although  the  word  is  a  gtographied  n' 

Held,  therefore,  thai  the  words  *'  Mdrm  i 
Hair  Restorer  "  might  be  registered  as  a  trads'n 
a  preparation  for  the  hair*  _ 

In  re  Trade-Mark  "Alpine,"  33   W.  A  7J5,»^ 
Z>.  877,  approved  of  andfollowed. 

Motion. 

This  was  a  motion  on  behalf  of  Sdsb  Ss0n  < 
Duzer,  that  the  Comptroller-Qeneral  of  ^^Jjjjjj 
signs,  and  Trade*  Marks  be  directed  to  pfooflir 
ooioply    with    the    application,    dated   the  I« 
September,  1885,  of  the  said  Van  Dosar  to  tk^ 
troller-General  for  registration  of  the  woidi  * 
Favourite  Hair-Bestorer "   as  a  trade-mtik  0 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  iij 
of  a  toilet  article,  being  a  preparation  for  the  bsir,  <* 
the  applicant  claimed  to  be  proprietor,a&dslioor  f 
article  aa  a  pharmaceutical  preparation  for  ^ 
The  Oomptioller-Qeneral  had  refassd  to  Jg 
expression  as  a  trade-mark,  on  the  g'l'*''^' 
word  "Melroae,"  being  a  geognn?***^  **5 
might  be,  descriptive  of  loeality,  spdWj 

(a.)  Reported  by  M.  J.  Blakb,  Bsq., 
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^BUE  COVST. 


Ik  ms  Yam  Ddrb*8  Tradx-Mabx. 


HlOH  CoVBT. 


a   ''fanej  word  not  in  eommoQ  Qse" 
Metion  64  of  the  Pfttents  and  Trade-Marka  Act, 
nd  waa,  therefore^  ineapablo  of  being  registered 
ttde-maifc  under  that  Act. 

•ppeared  from  the  evidenoe  that  the  applicant, 
te  1880,  indented  a  preparation  for  the  hair,  and 
introdooed  thia  preparation  Into  the  market 
\  tbe  name  of  **  Melroae  PaTonrite  Hair^Reatorer." 
I»  appeared  that  the  word  **  Melroae  "  waa  a  new 
h  ita  application  to  preparationa  for  the  hair,  and 
Ik  Qiad  hi  that  trade  bj  any  firm  or  trader  other 
I  applioant,  and  that  the  applioant'a  preparation 
hair  waa  now  well  known  in  the  trade  nnder 
le,  and  that  the  value  of  the  goodwill  attached 
a  rery  eonaiderable«  On  the  88th  of  Jannarj, 
fte  applicant  had  regiatered,  nnder  the  Trade- 
M  1875  (the  Act  then  in  force),  a  diatinotive 
inr  bottles,  comprialng  the  aaid  name  "  Melrose 
llto  Hair-Beatorer/'  with  other  detaila,  bat  he 
laUe  nnder  that  Act  to  regiater  the  expreaaion 
iM  Farourlte  Hair-Beatorer "  alone  aa  a  trade 
or  trade- mark, 
tbe  paaaing  of  the  Act  of  1883  the  present 
for  registration  waa  made. 

M,  Q.C,  and  Z.  B,  SebatUan^  for  tbe  motion. — 
rfha  Patents,  Designs,  and  Trade-Marks  Act, 
1 1.  62,  "The  Comptroller- General  of  Patents 
[ftida-Marks  maj,  on  application  bj,  or  on 
of,  any  person  claiming  to  be  proprietor  of 
de-maik,  register  the  trade -mark,"  and  by 
64,  aub-aeotion  1,  '*  Por  the  purposes  of 
I  a  trade- mark  muat  oonaiat  of,  or  contain  at 
|Oe  of  the  following  essential  particulars,"  inter 
r(c.)  A  diatinotl?e  devioe  ...  or  fancy  word 
'mot  in  common  uae."  Since  the  passing  of  the 
83  the  GomptroUer-General  has  passed  for 
and  registered  as  trade- marks  nnder  that 
f  geographical  words — e.^.,  the  word  "  Oyprus  ** 
)  to  jewellery ;  **  The  Oantire  "  with  respeot 
'Balmoral"  with  respect  to  soap.  The 
\  flf  practice  in  the  oiBoa  of  the  CfomptroUer- 
I  k,  therefore,  unsettled.  Moreorer,  the  case  of 
^e-Marh  "Alpine;'  83  W.  B.  726,  29  Oh.  D. 
ideeidon  of  Chitty,  J.,  is  an  express  authority 
^fBograpblcal  word  may  be  registered  as  a  "  fancy 
'\  in  common  uss,"  under  section  64  of  the  Act 
The  GomptroUer-General  was  referred  to  that 
I  this  applioation  was  made,  but  he  declined  to 
I  i^  on  the  ground  that  he  had  intended  to  appeal 
'tcBMb  but  that,  inadrertently,  the  notice  of  appeal 
^*  been  lodged  in  time.  In  many  cases  prior  to 
&ta  and  Trade-Marks  Act,  1888,  it  has  been 
^  that  geographical  words,  when  applied  to  the 
>  of  a  particular  manufacturer  in  some  trade,  may 
•w«idered  purely  fanciful  worda:  Me  Andrew  t. 
N<  {AnaMia  Liquorice  case),  12  W.  B.  777,  4 
M.  ft  Sm.  380;  Wotherepoon  ▼•  Currie  {Olen>> 
\Btanh  can),  L.  B.  6  H.  L.  508,  21  W.  B. 
18;  Bint  ▼.  Denham*('*  Turin'*  OMh  ctue), 
k  14  Eq.  542,  21  W.  B.  Dig.  118.  Under  the 
^Harka  Act,  1875,  it  was  decided  that  a  fancy 
^  'aney  words  could  not  per  se  be  registered  under 
e(  as  a  trade-mark  if  not  used  as  a  trade- mark 
1875:  Ex  parte  Siephene,  24  W.  B.  968,  8 
>  ^9.  But  the  Act  of  1883  altered  that,  and 
I  the  registration  as  a  trade-mark  of  **  a  fancy 
I J'^cy  words  not  in  common  use."  The  Act  of 
J««>aot  define  the  expression  "fancy  word,*  but 
'^  Maea  ahow  that  geographical  names  may  be 
^--4  fancy  words.  Section  74  of  the  Act  of  1888 
P>  to  interpret  the  expression  "common  use*'  as 
SS^u?*"^^  to  "the  trade  in  connection  with 
■>» ia  aonght  to  use  the  word." 
^^^^MiBrtthatn  t.  Buihrd  (EaoeUior  Soap 


ease),  11  W.  B.  1061,  1  H.  ft  M.  447;  LinoUnm 
Manufaduring  Co.  tr.  Nairn,  26  W.  B.  463,  7  Ch.  D. 
834;  Sebastian  on  Trade-Marka,  2nd  ed.,  p.  63. 

Sir  Horace  Davey,  8,0.,  and  Ingl^  Joyc^,  for 
the  Oomptroller-General  and  the  Board  of  iTntdf*. 
—The  applicant  wlahea  to  regiater  as  a  trade- 
mark the  word  "Melrose,'*  he  muat,  therefore,  show 
that  the  word  ^'Melrose'*  is  a  fancy  word  not  in 
common  use.  It  is  submittsd  that  any  word  which  is, 
or  nmy  be,  desoriptire  cannot  be  deemed  a  fancy  word 
within  the  meaning  of  section  64  of  the  Act  of  1883. 
A  geographical  name  is  primd  facie  desoriptire  of 
locality,  and,  therefore,  when  applied  to  a  particular 
commodity,  carries  that  descriptive  meaning  with  it,  and 
is  not  a  fancy  word.  An  inhabitant  of  the  village  of 
Melrose  could  not  monopolise  the  use  of  that  name  as  a 
fancy  word,  a  fortiori  e  person  not  liring  there  cannot 
do  so.  A  word,  to  be  a  fancy  w6rd,  capable  of  being 
registered  under  section  64,  must  be  such  as  neither  to 
bare,  nor  be  capable  of  having,  any  meaning  in  itself 
when  applied  to  any  particular  commodity  —  e.g.^ 
"Bureka"    when  appUed  to  shirts;    '"Excelaior"   to 


Aeton,  Q,0»t  replied. 

Baooh,  y.C— In  this  case  a  public  official  desires  to 
have  a  Judicial  construction  put  on  this  Act  of  Parlia. 
menty  so  that,  in  the  discharge  of  his  duty,  he  may  be 
able  to  act  consistently  in  tiie  future  in  cases  of  this 
dass.  The  whole  argument  turns  upon  the  following 
words  of  section  64  of  the  Act  :<— "  A  distinctive  device, 
mark,  brand,  heading,  label,  ticket,  or  fancy  word  or 
words  not  in  common  use.*' 

The  question  is  whether  the  applicant,  a  manufacturer 
who,  for  five  years,  had  sold  thU  commodity  under  the 
trade  name  which  he  now  desires  to  have  registered,  is 
prevented  by  the  Act  from  having  it  regtatered  becauae 
one  of  the  worda  he  uses  as  part  of  the  name  is  said  to 
be  a  fancy  word  in  common  use.  There  are  many 
instances  in  which  a  particular  commodity  has  been  sold 
under  a  distinct  appellation.  In  the  perfumery  trade 
most  of  the  names  adopted  are  purely  fanciful*  The 
argument  here  has  been  that,  as  "  Melrose"  is  a  well- 
known  word,  and  has  a  geographical  signification,  it 
ceases,  when  applied  to  a  pot  of  pomatum,  to  be  a  fanci- 
ful expression.  In  my  opinion  the  ezpreesion  ia  a  fanci- 
ful expreaaion  and  one  "not  in  common  use"  in 
connection  with  the  description  of  article  to  which  it 
is  applied.  The  74th  section  of  the  same  Act  authorizes 
the  registration  of,  in  addition  to  any  trade-mark,  **  any 
distinctive  word  or  combination  of  worda,  though  the 
aame  ia  common  to  the  trade  in  the  goods  with  respect 
to  which  the  application  is  made."  I  do  not  hesitate  to 
apply  those  words  to  the  words  "  fancy  word  or  worda 
not  in  common  use  "  used  in  section  64,  and  I  consider 
that  these  latter  worda  have  reference  to  and  mean 
common  uae  "  in  the  trade."  No  doubt  the  words  used 
must  bear  their  strict  construction.  I  am  asked,  how- 
ever, to  say  that  in  this  title  the  word  "  Melrose"  is 
descriptive  of  a  place ;  I  answer  it  is  not  so  descriptive, 
nor  is  it  meant  to  be  so.  If  it  be  not  so  descriptive, 
what  is  it  ?  Oan  it  be  anything  but  a  fanciful  woi>i  ? 
What  connection  has  the  commodity  with  "  Melrose  '*  P 
The  word  is  a  mere  fancy  word  which  the  applicant  has 
put  on  his  goods  in  order  to  show  that  he  is  the  manu- 
facturer and  no  one  else.  .  The  applicant  has  adopted 
the  very  thing  the  Act  said  might  be  registered.  Bead- 
ing sections  64  and  74  together,  and  interpreting  the 
former  by  the  latter,  I  construe  the  words  "not  in 
common  use  "  to  mean  '' not  in  common  use  in  the  trade 
in  the  goods  with  respect  to  which  the  application  is 
made." 

Gases  have  been  dted  more  or  less  resembling  that  now 
nnder    discussion,  but  the    case  of  Be    Trade- Mark 
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High  Coubt. 


Wood  v,  Calybbt. 


BwkC 


''  Alpine,*'  before  Chitty,  J.,  is  directly  in  point,  I  see 
no  difference  between  that  case  and  the  present  one,  ^nd 
I  have  no  inclination  to  differ  in  the  slightest  degree 
from  the  decision  of  that  learned  Jadge.  He  had  there, 
as  I  have  now,  to  oonstrae  this  section  oC  the  Act  of 
Parliament ;  he  had  there,  as  I  have  now,  to  find  oat  if 
the  word  need  was  a  mere  fancy  word  or  significant  of  a 
particular  locality,  end  he  there  came  to  the  conclusion, 
which  I  do  now,  without  hesitation,  that  the  word  is  a 
mere  fanctfal  word,  and  not  descriptive  of  a  particular 
locality,  but  as  much  fanciful  as  the  words  '*  Eureka  *' 
or  "Opoponaz,**  when  applied  to  a  particular  com- 
modity. No  one  can  say  that  anyone  in  the  village  of 
Melrose  can  be  injured  by  the  applicant  adopting  this 
nsme.  An  inhabitant  might,  for  instance,  make 
*'  Melrose  "  horse-shoes  as  much  as  he  pleased,  bat  he 
could  not  use  the  trade  name  which  had  become  the 
absolute  property  of  the  present  applicant. 

The  evidence  shows  that  the  comptroller  has  already, 
in  several  instances,  registered  the  names  of  places  as 
trade- marks. 

In  my  opinion  the  present  applicant  is  perfectly  en* 
titled  to  register  the  words  *'  Melrose  Favourite  Hair- 
Restorer/*  as  constituting  a  trade  name  or  mark  indi- 
cating a  particular  description  of  hair  restorer  and  no 
more. 

Sir  H.  Davey,  8.G, — On  the  question  of  costs  the 
practice  in  these  cases  has  been  to  confer  on  the  appli- 
cant the  privilege  of  paying  costs  as  part  of  the  applioa  - 
tion  for  registration :  Be  Trade- JIfark  *<  Alpint." 

Bacon,  Y.G. — I  shall  not  order  the  applicant  to  pay 
the  Comptroller-Gknerars  costs,  as  this  case  was  covered 
by  the  decision  of  Chitty,  J.,  Ln  the  case  mentioned. 

Solicitors,  Watney^  TiUeard^  4t  Freeman;  Solicitor  of 
the  Board  of  Trade. 


Jane  30. 


Chan.  Dlv,  1 
Kay,  J.      I 

Wood  v.  Calybbt.  (a.) 

Stlieitore  Remuneratum  Act,  1881,  General  Order,  r. 
4,  ached,  t,  pf.  1,  r.  11 — Auctioneer' $  fee^Surweyor' a 
fte — Sole  of  reeU  eatote. 

An  eatate  waa  aold  under  the  courts  the  auctioneer  and 
turveyor  being  appointed  in  chamhera.  The  aolieitora 
Btnt  in  a  hill  for  taxation,  ef aiming  the  feea  they  had 
paid  to  the  auctioneer  and  the  eurveyor,  and  cUso  the 
acale  chargea/or  conducting  th»  aale,  under  the  Solid- 
tore  Bemuneration  Act,  188],  General  Order,  r.  4, 
ached^  1,  pt,  1,  r.  11,  and  auhaequently  withdrew  the 
charge  in  respect  of  the  auctioneer.  The  taxing  maater 
diiallowed  Hie  acale  chargea,  and  eventually  the  trutteea 
of  the  eatate  took  out  a  aummona  to  review  the  taxation^ 
areking  to  have  the  acale  chargea  aUowed  againat  the 
.  tatate.     Th^  aolieitora  did  not  appear. 

Held,  in  the  firai  place,  that  the  applieatiom  being 
made  by  the  truateea,  whoae  duty  it  waa  to  protect  the 
tatate  not  to  aeek  to  charge  it,  made  the  applieation  too 
objectionable  to  be  entertained,  and  that,  apart  from  thia, 
the  application  would  have  to  be  refuaed,  in  accordance 
with  the  principle  of  Re  Wilson,  29  Ch.  Z>.  790,  which 
governed  thie  caae,  aa  ths  work  charged  /or  by  the 
aurveycr  it, eluded  dividing  the  property  into  lota  and 
fixing  the  reaervta,  which  waa  part  of  the  work  the 
aoliciUra  were  bound  to  do  in  return  for  the  eommts* 
aion  they  had  charged. 

Adjourned  suoimoM  to  reviav  the  taziiig  viMter'a 

(a.)  B«pottcd  by  Hxitbt  T.  JLlw.  Fisq.,  Barristar-at- 
Law. 


taxation  of  certain  charges  in  relation  to  the  | 
real  estate. 

Real  estate  in  Yorkshire  was  put  up  for  i 
auction,  under  an  order  of  the  court,  hj  tlis  t 
the  defendants  in  this  action. 

The  bill  of  oosti  of   the  solicitors  of  tiM  i 
included  an  item  of  £9  Is.  4d.  for  auetloBssr^i  i 
The    appointment    of    the    auotionesK  was 
chambers  and  hla  remaneration  fixed  at  ssve 
for  putting  the  property  ap  for  sale  at  tks  i 
rooms. 

The  same  bill  of  ooats  included  an  item  of  i 
for  surveyor's  charges.  The  surveyor  had  {ini 
divided  the  property  into  lots  and  fixed  the  i 
The  appointment  of  the  surveyor  had  bseii  i 
in  chambers  for  the  purpose  of  dividing  the  ] 
into  lots  and  preparing  plans. 

The  bill  of  costs  also  charged,  for  oonduetiag  ( 
upon  the  purchase-money  of   each  lot  sold,  i 
charges  allowed   by  sched.  1»  pt.  1,  of  the 
Order  made  under  the  Solicitor's  Remoosistioal 
18&1,  for  conducting  a  sale  by  public  auctioa,  i 
conditions  of  sale.      The  solicitors  had  pn 
particulars  and  conditions  of  sale,  imued  the  i 
ments,  and  done  the  remainder  of  the  work 
for  carrying  oat  the  sala,  and  had  paid  thai 
and  surveyor's  charges. 

All  the  lots  were  sold  at  the  sale  by  aoetioai 
one,  which  the  solicitors  subsequently  sold  bf  | 
contract. 

It  was  alleged  that  the  auctioneer's  charges  \ 
been  intended  to  be  olaimed  in  the  altenutiie  \ 
scale  charges  not  being  allowed. 

The    taxing    master    allowed    the 
surveyor's  charges  and  certain  other  ItesM,  I 
allowed  the  scale  charges.     The  defendants  (tl 
tees)  objected  to  the  taxation  on  the  groaal  ( 
auctioneer's  charges  were  offered   to  be  pail  J 
solicitors   themselves,  whereupon   they  urged  f 
com  mission  or  remuneration   being  paid  to 
tioneer,  the  scale  charges  were  payable  to  ths  i 
The   taxing  master  replied,  in  effect,  that 
charges  could  be  made,  as  the  whole  of  the  c 
respect  of  the  services  of  auctioneer  and  ( 
not  been  withdrawn. 

The  trustees  then  took  out  this  summoned  i 
on,  having  been  adjourned  into  court. 

FarweU,  for  thesammdns. — ^Tbe  soUoitoisb 
the  auctioneer  themselves,  and  do  not  ask  for  i 
mont      They  are  thus  wlchin  sobed.    1,  pt. 
'*The  scale  for  conducting  a  sale  by  auetiou  i' 
only  in  cases  wfaere  no  commission  Js  paM  by  I 
to  an  anotioneer.    The  scale  for  negotiatiDg  i' 
to  cases  where  the  solicitor  of  m  vendor  or  ] 
arranges  the  sale  or  pnrchaae  and  the  pries  i 
and  conditions  thereof,  and  no  comsiisdoB  ii  J 
the  client  to  an  anotioneer  or  estate  or  oCfeer^ 
even  if  that  rale  is  not  governed  by  rale  4: 
remuneration  preecfibed  by  sohednle  1  to  thk  r 
nottoinrinde    •    •    .    huotioneer'sorvaher't^ 
•    .    .    or  other  dialNRsement  reasonably  sod  J 
paid.** 

He  referred  to  Re  WUaon,  99  Oh.  D.  790;  iti 
Be  OarUngton  Eataie,  31  W.  &  919,  U0k9J 
Be  Merchant  Taylora*  Co.,  3S  W.  S.  691^  30  GkP 


Eat,  J.-— I  disapprove  of  this 
estate  has  been  sold  under  the  ooort,~aBd  tks 
been  taxed  between  tha  aolicilor  ssid  tks  i 
soUcitors  hwre  mads  no  objeotftan  to  the 
have  taken  out  no  aummona  to  rsvisw  A 
tbey  aopaar  now ;  but  tba  trasleea  tabs  sula« 
in  order  that  the  aetata  may  be  ehaifidvMb 
sum  in  respect  of  oosta  vhiah  tha  tsxiag  ■Mf' 


respect 
allowed.    I 


o(aaakan 
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In  vm  HuLxw  * 


HioH  Cwnxk 


The  soliciton  shoald  ha^we  taken  out  tlie 
sod  the  trasteas  ■boold  b%Te  appeared  la 
protect  the  estato  against  it  Bttt»  aa  laafttan 
IV»  the  eooit  ia  under  tba  disadvantage  of 
one  before  it  to  take  up  tba  duty  of  protect- 
Tbat  alone  would  be  aoffloieot  to  make 
Ibii  apptiaatioiu 
pauL  that,  howeTer»  I  tbiok  tba  taxing  maeter 
Mm  in  tbe  matter,  and  I  aaj  tbis  witbout 
id  tbe  sMlstanoe  I  ought  to  bave  bad  liom  an 
in  tapport  of  bis  deeisioo* 
H  done,  in  lact^  was  tbis :  [Hia  loidsbip  beie 

I  tbe  facts,  and  eontinued :— -]    I  bare  itome 
wpeet  of    tbe  surTejer's    lee»    as    to    bie 

plots  and  considering  tbe  reseiTes.  Now, 
in  eonstming  nilea  4  and  ll»  tba  Court 
dfslt  with  tbe  questionu  Ootton»  l4«J.»  there 
ia  that  eaea  **  tba  opinion  of  the  taxing 
that  tbe  solicitor  did  not  real]  j  «oadu«t  tbe 
property  may  bare  been  in  snob  a  state  that 

II  coald  not  alone  do  all  tbiaga  tiiat  were 
for  the  sale,  but  in  aueb  a  eaae,  if  be  daima 
ittttii  remuneration,  be  must  get  tbem  dene 

l^faid  by  bimaelf.  Aa  tbeee  tbinga  ba?e  been 
expense  of  tbe  estate,  I  am  of  opinion  that 
cannot  claim  remtmeration  according  to  the 

try  and  bring  the  solicitors  vitbin  tbis 
i  the  aolioitora  paid  the  anotioneer  bia  fee 
» end  that,  aa  to  tbat,  they  ara  witbin  tbe 
» If  to  tbe  aurToyor,  tbey  eeek  to  nmke  the 
|btf  biUin  addition  to  tbe  scale  charges. 

1  the  cbargea  made  by  tbe  auiTeyor  in 

tod  tboee   made  by  tbe  surweyor   in  tbe 

la  this  «aase  tbe  surTcyor's  bill  ia  not 

"viewing  and  Talning."    Surely  the  division 

I  part  of  tb«  doty  of  tbe  solicitors.     As  to 

Kiastanoe,  the  solicitors  migbt  know  matters 

r  CQoId  know  nothing  about,   and    which 

Ma  eSect  upon  tbe  divtsion  into  lota,  and« 

btbe  solicitors  sbonld  have  done  this  part 

Aa  tbe   aurveyor  baa  done  tbe  work, 

\tk  solicitor,  it  cannot  be  rigbt  tbat   tbo 

I  be  paid  for  it. 

;  master  has  properly  followed  Be  WiUonp 
^9  of  what  ha  baa  done. 
I  this  application,  tbe  eeate  of  wbiob  must  be 
^~t  o(  the  estate^  but  by  tbe  truateea  peraon* 

» P^twmtp  SncWf  BiooMtn,   A  Kinder,  for 
M^/^-^y,  Bradford. 


h. 


'•I 


June  I. 


In  re  Hulkes. 
Powxej:.  v.  Httuoes.  (a.) 

^O'^^Reecuior^Money  paid  m  bond  fide 
■»««  *»/  vnOr^LiabiUiy  to  refupdr^Intere$i. 
j*<or  wAo,  in  tJte  distribution  of  auete^  has  bon4 
"I^Jf  money  upon  a  mistdken  coneiruclion  of 
jnu  u  charged  toith  interest  on  the  money 
J^^  to  refund. 
J5^'  Barrett,  10  W.  E.  640,  31  Bsav.  849, 


who  died  bi  1879.  by  will  dabad  in 
tbe  plaiatiffs,  8.  PowaU  and  J«  B. 

r     ^^J  V.  vn  S.  Fowxi,  Esq..  Barriater-at* 
Law, 


Langley,  executora,  and  direeted  ber  exeeutora,  out  of 
tbe  shares  of  personal  estate  thereinafter  ftrst  directed 
to  be  sold  and  converted  into  money,  to  pay  all  ber  Just 
debts,  funeral  and  testamentary  expenses,  and,  al  tba 
expiration  of  six  calendar  months  after  ber  deattt,  to 
pay  certain  apeciflo  pecuniary  and  charitable  UgMiei^ 
and,  in  order  tbaiD  tbe  aame  and  all  ber  jaat  debta 
might  be  paid  witbhoi  aix  calendar  montba  alter  her 
death,  ahe  directed  her  executors  to  sell  and  convert 
into  money  certain  stocke  and  sbaree  mentioned  In  tbQ 
will,  aad  also  all  other  ber  shares  and  personal  estato 
and  money  in  the  bank  not  therein  spedfloilly  mentioned 
and  bequeathed.  And,  aftor  payment  of  the  before- 
mentioned  legaciee  and  tbe  duty  thereon,  and  all  ber 
just  debts,  funeral  and  tostamentary  expenees,  aa  afore- 
said, tbe  testatrix  directed  ber  executors  to  pay  tba  net 
residue  to  ber  brother,  the  defendant,  H.  &  Hulkes,  bis 
executors  and  administrators.  And  aa  to  all  tbe  reet, 
residue,  and  remainder  of  ber  real  and  peraonal  eatato 
(consisting  of  certain  lands,  stocks,  and  sharea  wbiiAi 
were  mentioned  in  tbe  will),  and  all  other  Imk  eetata 
and  effects  whatsoever  aadwberesaevernot  thereiabefoiie 
epeoiflcally  bequeathed,  tbe  testatrix  gave^  devieed,  and 
bequeathed  the  saate  unto  8.  Powell  and  J.  B.  Langley, 
upon  trust  to  receive  the  rents,  issues,  and  profits,  and 
pay  the  same;  aftor  deducting  reasonable  expensee,  to 
H.  8.  Hulkes  during  bis  life,  and  from  and  aftor  bis 
death  she  directed  her  trustees  and  executors  to  s^  and 
dispose  of  all  tbe  rest,  residue,  and  remainder  of  ber 
real  and  personal  estate  and  to  pay* thereout  the  several 
legacies  in  ber  will  mentioned  (induding  several  abari- 
table  legacies},  such  legaoiea  to  be  paid,  free  of  legacy 
duty,  at  tbe  expiration  of  aix  aaontha  after  her  said 
biotbar's  death,  all  wbiob  legaciee  she  directed  to  ba 
raised  and  paid  out  of  ber  money,  goods,  and  personal 
estoto  and  efleots  aa  she  might  or  could  by  law  charge 
with  tba  payment  of  tba  same,  and  which  said  seeecal 
and  respective  annm  she  desired  might  be  appUad 
towarde  carrying  on  tbe  charitable  deeigns  ^  the  seueral 
societiee  and  cbaritiea.  She  then  gave  legaciee  to  her 
executors,  aad,  afUr  paym««t  of.  all  tbe  afereeaid 
legaoiea  and  euom  of  money  and  the  dutlea  thereon, 
and  all  expenses  attending  the  payment  thereof  and  tha 
carrying  out  of  tha  tiuata  of  ber  will,  the  tostatvix 
directed  her  tmatoea  and  executore  to  divide  the  net 
residue  of  her  personal  estato  and  eftects  whatsoever 
and  wheresoever  equally  between  and  aasonget  oertain 
charitiee  and  societiee.  And  aa  to  all  her  pieturee,  plate, 
linen,  china,  bousebakl  goods  and  furniture,  obattek,. 
aad  personal  efleols  which  she  had  not  aald  or  diapoaed 


of   ia  her  lifetime^  in 


ahe  ebould  not  give  and 
bequeath  tbe  aame,  or  any  part  thereof,  by  any  codicil 
to  ber  said  will,  she  directed  her  trustoee  and  exeoutom 
to  s^  and  dispose  of  tbe  aaaae  aa  they  might  deem 
proper,  aad  aba  directed  tbat  tba  proceeda  of  euah  eaU^ 
aftor  tbe  payment  of  all  expensea  attending  such  aale^ 
ahould  form  part  of  her  reaiduary  peraonal  eatato 
divisible  among  the  befora-iMitioned  aooietlea  or  ehaKi* 
ticc. 

Shortiy  after  the  doith  cl  tha  taatotrix  tbe  ezeoutora 
sold  tbe  plate,  houaeboM  goo^  furniture,  and  other 
ellecto  of  tbe  tcelatiix,  and  applied  tbe  proceede  of  eaia 
in  part  payment  of  the  legaaiea  which,  in  the  opinion  ol 
his  lordshipi  ought  not  to  have  been  paid  out  of  that  f  und« 
and  paid  tbe  balance  over  to  the  defendant  Hulkee. 
The  trustees,  in  so  payhig  the  legaalea  adopted  the  ccbh> 
etruotion  of  the  will  which  hia  lordahip  decided  to  be 
erroneoua«-namely,  that  tba  furniture,  &c^  formed  part 
of  tbe  ayedaj.  fund  provided  for  the  payment  of  tha 
legaciee  ia  queetlQii. 

The  defendant,  who  was  Uviag  hi  AustralU  at  tha 
death  of  the  teetotris,  maa  made  aware  by  the  truateea 
of  the  circumetoncee  connected  with  the  tastotrix'a 
property,  and  was  fumtabed  by  them  with  acaoanto 
fiom  time  to  time.     In  tha  view  of  his  lordship  tba 
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In  bb  Hulkxs. 
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defendant  adopted  the  lame  oonatnietlon  of  the  will  as 
the  trueteee. 

The  main  qneetion  argued  npon  farther  oonaideratlon 
was  whether  the  ezeontors  were  ohargeahle  with  Interest 
at  fonr  per  cent,  on  the  money  which  they  had  wrongly 
paid  away. 

Hulkes  died  before  the  aotion,  which  was  an  admin- 
istration action,  came  on  for  fnither  consideration, 

Inu,  Q.O.f  and  Oharle$  Browne,  for  the  plaSntiffs.— 
The  money  was  paid  away  under  a  bond  fide  mistake  on 
the  oonstraotion  of  a  yery  difficult  will.  3<iUmar$h  ▼. 
Barrett,  10  W.  B.  64D»  31  Beav.  349,  is  a  direct 
authority  in  our  favour  :  Bruere  ▼.  Pemheiionf  18  Yes. 
386 :  Tebhe  y.  Cfar^penter,  1  Madd.  290. 

Bomer,  Q.O.,  and  J»  Bradford,  for  the  representa- 
tiTes  of  Hulkes. — An  executor  who  has  to  deal  with  an 
obscure  will  ought  to  take  the  opinion  of  the  court.  If 
he  has  paid  away  money  on  a  wrong  construction  he 
must  refund,  with  interest.  All  the  authorities  except 
SaUmarah  y.  Barrett  are  in  fayour  of  this  yiew: 
Attomey-Oeneral  y.  Alford,  8  W.  B.  200,  4  De  G.  M. 
&  G.  843 ;  AttomeyOeneral  y.  KohUr,  9  W.  B.  933,  9 
H.  L.  0.  645;  Vy$e  y.  Fo$ter,  21  W.  B.  207,  L.  B.  8 
Oh.  309;  MiddUton  v.  OhieheeUr,  19  W.  B.  369,  L.  B. 
6  Oh.  152. 

IngU  Joyce,  and  Byrne,  for  other  parties. 

Ince^  Q.O.,  replied* 

Ohittt,  J.— a  general  question  has  been  argued  as  to 
the  liability  of  trustees  to  pay  interest,  and  I  will  sUte 
my  yiew  of  the  law,  founded  on  what  I  consider  to  be 
authorities  binding  on  me.  Lord  Oranworth  had  the 
question  before  him  in  the  case  of  7'he  Attorney' 
Qentral  y.  Alford,  and  he  there  said,  '*  What  the  court 
ought  to  do,  I  think,  is  to  charge  him  only  with  the 
interest  which  he  has  receiyed,  or  which  it  is  jusUy 
entitled  to  say  he  ought  to  haye  received,  or  which  it  is 
fairly  to  be  presumed  that  he  did  receive,  that  he  is 
estopped  from  saying  that  he  did  not  receive  it  I  do 
not  think  there  is  any  other  Intelligible  ground  for 
charging  an  executor  with  more  interest  than  he  has 
made  than  one  of  those  I  have  mentioned."  I  need 
hardly  say  that  Lord  Oranworth  is  not  there  dealing 
with  a  case  of  wilful  default  James,  L.J.,  in  Vyee  v. 
Foster,  referred  to  Lord  Oranworth's  Judgment  in 
Attorney-General  v.  Alford,  and  agreed  with  the 
principle  theren  enunciated  by  Lord  Oranworth.  Dealing 
with  the  doctrine  of  punishment  he  says,  "  In  fact,  it  is 
not  by  way  of  punishment  that  the  court  ever  charges 
a  trustee  with  more  than  he  actually  received,  or  ought 
to  have  received,  and  the  appropriate  interest  thereon." 

The  only  other  authority  which  I  will  mention  is 
Aiiorney^Oeneral  v.  KShler,  where  the  question  was 
whether  an  administrator,  who  had  wrongly  paid  over 
the  estate  under  an  intestaey,  was  liable,  when  he  had  to 
account  to  the  next  of  kin  for  the  principal  of  the 
estate,  to  pay  interest  The  circumstance  that  the  ad- 
ministrator tiiere  was  administrator  of  the  Orown  is 
immaterial  on  this  point  Lord  Oranworth,  in  advising 
the  House,  said :  **  I  can  discover  no  ground  for  relieving 
him  from  payment  of  prindpaL  His  liability  would 
have  arisen  from  his  having  improperly  paid  over  to  the 
Orown  money  belonging  to  the  next  of  kin."  He  means 
simply  to  say  that  the  payment  had  been  madeon  amistaken 
view  of  the  law  or  of  the  facta.  *'  Principle  and  authority 
both  require  that  in  such  a  case  he  should  be  dealt  with 
as  if  he  had  improperly  retained  the  money  in  his  own 
hands,  and  his  liability  to  pay  interest  as  well  as  princi- 
pal is  dear."  Lord  Hatherley,  in  Middiehn  v.  OhicheUer, 
strongly  illustrates  what  I  have  been  saying.  The  case 
was  one  under  the  Debtors  Act,  1869.  The  trustee,  who 
had  been  ordered  to  pay,  by  a  court  of  equity,  any  sums 
in  his  possession  or  under  his  control,  was  liable  to  be 


attached  for  default  of  payment,  and  the  qn 
to  the  meaning  of  the  words  **  any  sums  in  I 
or  under  his  control."  Lord  Hatberley,  in  f 
statute,  said:  ''But  there  is  a  sensiUesiiill 
construction  to  be  put  upon  the  dause,  if  70i| 
pointing  to  a  person  who,  in  respect  of  bkl 
trust  funds  for  which  he  Is  accountable,  it  t 
court  of  equity  as  having  tliem  in  Ui 
until  he  has  properly  diadiarged  Umsdf.'* 
ment  to  a  wrong  person  is  obviously  no  T 
think  that  Lord  Hatherley  was  correctly  i 
view  which  the  Oourt  of  Equity,  at  leart  I 
times,  has  always  taken*  In  order  to  avoid  \ 
hension,  I  would  say  that  In  this  case  therein 
of  wilful  default  A  trustee  is  BaUe  to  bs  eh 
interest  on  the  balanoes  in  his  hands.  Thsi 
inquires  whether  the  traeteehas  spent  themori 
done  vrith  them,  but  finds,  in  taking  the  i 
Was  a  balance  remaining  in  his  handk 
reodved  the  fund  and  retained  Itheis  hcU  1 
interest  at  four  per  cent,  being  at  the  saiM 
to  excuse  or  justify  himsdf  where  he  shows  Os  e 
of  the  trust  required  that  he  should  retain  T 
queation  in  his  hands  forthe  porpoee  of  the  a ' 
of  the  estate. 

What  I  have  stated  I  consider  to  be  tbl 
law  on  the  subject,  and  the  only 
as  decision  goes,  that  I  know  in  raodsn  i 
decision  of  BIr  John  Bomllly  in  SaUmanh  ^ 
where  he  hdd  that  an  executor  who  paid  i 
a  mistake  was  not  liable,  though  Uahls  f 
prlndpal,  to  pay  interest  on  It  If  that  1 
true  view  of  the  law  I  should  have  bssn 
follow  it,  because  I  am  satisfied  thai  csssi 
which  trustees  are  somewhat  severely  1 
of  equity,  and  have  been  ao.  But,  on  i 
decision  with  the  higher  authorities  tiiat  i 
tioned,  it  appears  that  it  cannot  be  i 
it  is  one  on  which  I  cannot  yenture  to  i 
were  excused  payment  of  Interest  whera  1 
fide,  accordfaig  to  the  dedakm  of  Sir  •' 
should  have  a  difficulty  in  dealing  with  ( 
common  case  which  occurs  where  tiie  1 
Innooence  and  good  faith,  makes  an 
turns  out  not  to  be  authorised.  He  Is  < 
replace  the  fund,  and  to  replace  the  fnndj 
from  the  time  the  Inyestment  was  made, 
into  the  details  of  such  a  case  as  that 
interest  made  by  the  fund  Is  equivdenttol 
no  question  arises  ;  but  a  question  ariwi  i  "^ 
times  happens,  the  investment  tans  oat* 
able,  and  produces  no  income  whatsiff* 
reasons,  in  stating  the  general  prhidpla  of  1 
think  I  am  not  at  Uberty  to  adopt  Sir  Jaki  J 
decision. 

I  now  come  to  the  facta  of  this  cssst 
very  obscure,  and  I  dedded  that,nposl 
struction,  the  furniture  did  not  form  pv*^ 
fund  devoted  to  the  payment  of  ths 
and  immediate  legadee.    Mr.  Hallns  i«  ] 
life  of  Uie  fund,  and  therefore  estiOd  to  I 
of  the  money  which  arose  from  the  mia  > 
the  expenses  of    the   sale.     The  encat^J 
what  I  have  held  to  be  an  erronsoos 
thewiU.    They  sold  the  furniture  prop«4r>< 
a  considerable  portion  of  the  ssle-flim^ ! 
legades  which  they  ought  not  to  ^^^^ 
fund,  and  pdd  the  bdance  to  Kr.  BsllWbJ 
for  life.    They  sent  him  acooanti  ***u  i 
and  a  copy  of  tiie  wiU,  and  the  w^| 
corrsspondenoe  which  passed  was  tbs^  ^z'^ 
not  call  hia  attention  in  deflBitstai|^^ 
of    construction  or  interpfetatSoa,  B«y< 
attention  to  the  fact  that  they  ^^*      . 
balance  of  the  fumiture-moasy*  BttooK 
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Ik  bs  Oownr. 

High  Ck>VBT. 

f  tlie  f amitnre-monejr  after  reading  or  refeirlng  to  the 
ill  and  adopting  the  same  oonatruotion  at  the  tmateee 
ad  adopted  and  aoted  upon.  The  question  Is  whether 
le  traatees  are  liable  to  account  to  Hr,  Hnlkes,  as 
mant  for  llle,  for  interest  at  four  per  oent.  on  so  much 
I  the  f nrniture-monejr  as  was  wronglj  paid  away*  I 
ill  flrat  treat  the  question  as  if  there  was  no  demand 
lade  a^aiiist  Mr.  Hnlkes.  How  would  it  then  stand  f 
"hat  the  trustees  and  the  ee$tui  que  iru$i  both  adopted 
lie  same  construction  of  the  wiU.  It  Is  not  a  case  of 
be  eeatui  que  truU  instigating  the  trustees  to  oommit  a 
■eaeh  of  trust,  but  a  case  of  a  ceeiui  qite  irtui 
equleaolog  for  a  number  of  years  in  the  breach  of 
mat;  and  the  ceetui  que  trmi  could  not  turn  round 
ad  require  the  trustees  to  account  lor  the  interest. 
Int  the  other  persona  interested  in  the  estate  say  that 
§1.  Hnlkes  must  refund  that  portion  of  the  f umiture- 
wmey  which  is  capital — he  must  refund  that  money  by 
(•paying  the  balance  reoeived.  Having  regard  to  the 
Moond  aet  of  facts  I  haxe  mentioned,  are  the  trustees 
in  any  worse  position  f  I  think  not.  There  was  a 
Dommon  error,  i^d  the  trustees  are  entitled  to  the  benefit 
bI  the  long  acquiescence  of  Mr.  Hulkes,  and  are  not 
tkble  to  repay  him  the  interest. 

Solicitors,  Poierson,  Snow^  A  Blooeamy  for  8.  0.  F. 
k  O.  A.  FoweU,  Knaresboiough ;  Wild,  Browne,  A 
WQd;  Eopgood,  Foeter,  &  Co. 


In  re  Cownr. 
CowDT  V.  Gbatxll.  (fl.) 

TiiU  deede^Prcdudion — Cestui  que  trust— 7rfi«<e«. 

A  iestaior  gave  hie  real  and  personal  esktte  to  irueteee 
wUh  a  power  of  eale  over  hie  real  eeiate  in  iruat/or  hie 
Vfife  during  her  life  or  widowhood,  and  ajter  her 
dseeose  or  $econd  marriage  the  testator  gave  the  whole  of 
lis  property,  including  the  proceeds  of  his  real  estate, 
which  he  directed  to  be  sold  before  any  distribution,  to 
hie  children  living  at  hie  death,  and  the  children  of  any 
chUd  who  might  predeceaee  him. 

One  of  the  children,  who  was  entitled  in  remainder 
to  onC'dghUi  share  of  the  testator* s  real  and  personal 
edate,  desired  to  raise  money  upon  the  security  of  his 
Merest  in  the  real  estate,  and,  for  the  purpoee  of  show- 
ing his  title,  claimed  production  of  the  title  deeds  of  the 
tutatofs  real  estate,  which  were  in  the  custody  of  the 
trustees, 

E(ld,that  he  had  a  prim&  tsde  right  to  their  pro- 
dueiion,  in  the  absence  of  circumstances  which  would 
justify  the  trusteee  in  unthholding  them. 

Adjourned  summons. 

Hatbew  Oowin,  by  his  will,  dated  the  12th  of  December, 
1854,  gsTS  all  his  real  and  personal  estate  to  trustees, 
with  directions  and  powers  for  carrying  on  his  businees 
tor  a  certain  period  as  therein  mentioned,  and,  subject 
tD  inch  directions  and  powers,  the  testator  directed  that 
his  pereonal  estate  should  be  converted,  and  that,  after 
payment  of  his  debts  and  funeral  and  testamentary 
dpenaef,  the  surplus  of  the  proceeds  of  his  personal 
sitate,  and  of  such  real  estate  as  should  be  sold  under 
the  power  contained  in  his  will,  should  be  invested  as 
therein  mentioned.  And  the  testator  declared  that  the 
tnsteea  should  sell  his  real  estate  at  such  time  or  times 
ind  in  raoh  manner  and  upon  sbch  terms  as  they  should 
tUnk  fit.  And  the  testator  directed  that  the  income  of 
his  real  and  personal  estate  should  be  paid  to  his  wife, 

(a.)  Reported  by  J.  Tbvstbax,  Esq.,  Barrister-at-Law. 


Ann  Ck>win,  for  her  life  or  widowhood,  and  alter  het 
decease  or  second  marriage  the  testator  gave  the  whole 
of  his  property,  including  the  proceeds  of  his  real 
estate,  which  he  directed  ahould  be  sold  before  any  dis- 
tribution, to  such  child  or  chUdren  living  at  his  death, 
and  such  child  or  children  of  any  child  or  children^ 
dead  in  his  lifetime,  as  should  survive  him  and  attain 
the  sge  of  twcntyone  ^ears,  or,  being  a  dsughter  or 
daughters,  should  marry,  and,  if  more  than  one,  in 
equal  shares,  but  so  that  the  child  or  children  of  anj 
deceased  child  should  take  per  stirpes. 

The  teatator  died  on  the  13th  of  December,  1873* 
leaving  his  wife  and  nine  children,  one  of  whom  died 
intestate,  so  that  his  real  estate  became  divisible  among 
his  remaining  eight  children,  subject  to  the  life  estate  of 
their  mother. 

The  testator's  real  estate  consistsd  of  a  farm  and 
farm  lands  at  Oamber,  a  house  and  lour  cottages  at  New 
Bomney,  a  house  at  Old  Bomney,  and  a  shop  at  Brook* 
land,  in  the  county  of  Kent.    It  had  not  been  sold. 

Bichard  Oowin,  one  of  the  children  of  the  testator, 
and  entitied,  subject  to  the  life  interest  of  the  testator's 
widow,  to  one-eighth  share  of  the  proceeds  of  the  sale 
of  the  testator's  real  estate,  was  desirous  of  borrowing 
money  on  the  security  of  his  interest  in  the  testator^s 
real  estate,  and  for  the  purpose  of  proving  his  title 
authorissed  his  intended  mortgagee  to  inspect  the  title 
deeds  of  the  property,  which  were  in  the  hands  of  the 
trustees  of  the  wiU. 

The  trustees,  however,  refused  to  allow  an  inspection 
of  the  deeds  prior  to  the  date  of  the  will,  on  the  ground 
that  they  did  not  relate  to  the  trust,  and  that  there 
might  possibly  be  a  flaw  in  the  titie,  and  the  other  cestui 
que  trusts  might  lose  their  property  through  one  cestui 
que  trust  authorizing  an  inspection,  by  an  intending 
mortgagee,  of  the  titie  deeds. 

The  summons  was  accordingly  taken  out  by  Bichard 
Cowin  against  the  trustees  of  the  will  for  a  declaration 
that  he  was  entitied  by  himself,  his  solicitors  or  agents, 
to  inspect  the  titie  deeds  of  the  real  estate  subject  to 
the  trusts  of  the  will. 

It  was  in  evidenoe  that  the  trustees'  soUdtor  had  not 
inspected  the  deeds  to  ascertain  whether  there  was  in  fact 
any  defect  in  the  titie. 

CozenS'Sardy,  Q.C.,  and  PhUJpotts,  for  the  summons. 
^The  plaintiff,  as  one  of  the  cee^uj  que  trusts,  is 
entitled  to  inspection  of  the  titie  deeds  of  tiie  trust 
property. 

Tbey  referred  to  Lewin  on  Trusts,  8th  ed.,  p.  975  ; 
Simpson  v.  Bathurst,  18  W.  B.  772,  L.  B.  5  Oh. 
193,  202  ;  Oough  v.  Offley,  5  De.  G.  ft  S.  653  i  Smith 
f.  Barnes,  14  W.  B.  96,  L.  B.  1  Eq.  65 ;  Bugden  v. 
TyUe,  21  Beav.  545,  5  W.  B.  Oh.  Dig.  102. 

Biggins,  Q.O.,  and  J7.  Terrell,  for  the  trustees.— The 
plaintiff  is  only  entitied  to  an  interest  in  the  proceeds  of 
sale  of  the  teatator's  real  eatate,  the  legal  estate  in 
which  la  vested  in  the  traatees,  who  hold  the  titie  deeds 
for  all  persons  beneficially  interested  in  the  trust 
property.  It  is  not  like  eases  in  which  production  of 
titie  deeds  was  obtained  from  a  tenant  for  life  by  a 
remainderman  entitled  to  real  estate. 

They  referred  to  Simpson  v.  Bathurst* 

NoBTU,  J.  [after  stating  the  provisions  of  the  will  as 
set  out  above,  proceeded : — ]  Tke  plaintiff  is  entitled  to 
one-eighth  share  of  the  testator's  real  and  personal 
estate  in  remainder,  subject  to  the  interest  of  the 
testator's  widow  during  her  life  or  widowhood.  The 
property  is  subject  to  a  power  of  sale  by  the  trustees 
during  her  life  or  widowhood,  and  to  a  trust  for  sale 
after  her  death  or  second  marriage  ;  and  it  must  then  be 
converted  into  money  unless  the  persons  entitied  to  it 
should  elect  to  take  it  in  its  actual  condition.  The 
question  ii  whether  the  plaintiff  has  a  primd  facie  right 
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^  ififpesl:  the  titie  deeds  and  ethet  docuoiente  relating 
te  the  real  eetele,  andy  if  ao,  whether  anj  goed  reaaon 
<lMa  been  shown  bj  the  traitoea  lev  depriring  him  of 
that  primd  faeie  tight. 

I  think  that  the  plaintiff  has  a  primS  facie  right  to 
inapeet  the  docomente  for  this  reaaon,  that  he  is  one  of 
-the  Msliti  qm  irwiU  who  are  benefloM  owners  of  ^tk% 
trust  property.    The  law  is  thus  stated  in  Lewis  oo 
Tnists,  8th  ed.,  p.  975 :  '*  All  doonments  held  by  the 
tmstee  in  that  charaoter  mnst  be prodnoed  by  bin  teethe 
cctiutB que  iruetertt,  who  in  eqaity  are  the  true  owners**; 
-W^t  three  oases  there  cited  are  strong  aathoritiee  in  sup- 
port of  that  statement.    The  first  is  Gough  ▼.  Offlty^ 
wliUdi  wae  an  administration  action,  in  whieh  the  trnscees, 
who  were  defendants,  admitted  that  they  were  in  posses- 
•eion  of  the  title  deeds  of  properties  upon  the  security  of 
which  they  had  inrested  the  trust  moneys,  but  they  stated 
tfaad  Idto  mortgagors  objected  to  the  production  of  the 
deeds,  and  would  prefer  to  pay  oif  the  ■M>rtgage  debt?, 
and  they  dsclined  to  produce  the  deeds  in  the  absence 
of  the  mortgagors.    It  was  held,  howe? er,  by  Parker, 
V.Cy  that  the  deeds  must  be  produced.     He  said,  at  p. 
€66 :  '^The  plaintiifs  hare  a  right  to  see  all  the  secuii- 
liat.    Ae  to  the  mortgagors,  when  they  parted  with  their 
'MtlB  Aseds  to  the  defendants,  they  subjected  themseWes 
ta^all  the  inoonreniences  consequent  upon  that.    The 
oaae  does  n«t  come  within  any  of  the  exceptions  to  the 
•oidinary  rule.     There  must  be  the  common  order  for 
production."    The  next  case  is  Bugden  ▼.  Tylee.   There 
A.  B.  settled  property  in  trust  for  the  plaintiff  and 
•others,  but  he  reserred  a  power  of  defeating  it.    The 
idaintUI  alUged  that  the  trusts  had  been  practically 
dsfeated  by  a  subeequent  deed,  and  called  upon  the 
i  to  psoduoe  the  trust  deed.    The  truiftee,  in  his 
r,  stated  that  the  plaintiff's  interest  had  been  totally 
defeated  by  the  subsequent  deed,  which  he  did  not  object 
to  produce ;  but  he  said  that  A.  B.  (who  was  not  a  party 
to  the  suit)  objected  to  the  production.    It  was  h^ld 
tbad  the  plaintiff  was  entitled  to  inspect,  but  ibat  the 
order  could  not  be  made  in  the  absence  of  A.  B.    In  his 
Judgment  Lord  Romily,  M.R.,  ststed,  at  p.  547 :  '<  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  see  the 
deed  to  ascertain  whether  the  statement  made  of  ft  by 
the  trustee  is  correct  and  accurate.    Undoubtedly  it  may 
"turn  out  to  be  such  as  is  stated,  but  a  person  originally 
a  cettui  que  trust,  and  taking  a  benefit  and  interest  under 
8  deed,  and  who  alleges  that  it  has  been  partially,  and 
•not  wholly,  exhausted  by  a  subsequent  deed,  is  entitled 
to  see  the  original  deed  creating  the  trust  which  is  stated 
by  him  to  be  partially,  and  by  the  trustee  to  be  wholly^ 
exhausted  by  a  subsequent  deed."    In  this  case  I  do  not 
think  it  is  necessary  that  the  persons  beneficially  in- 
terested need  be  before  the  court  as  has  been  suggested. 
They  stand  in  the  same  position  as  the  plaintiff,  and 
4iaTe  no  right  to  prerent  him  from  inspecting  the  title 
dcedsu    The  third  ease  is  Simpeon  ▼•  Bathurei.    There 
Ziord   Batherley,    0.,    said:    <*With   respect    to    Mr. 
Balbunt^  for  whose  remoyal  tha  biU  prays,  he  has,  for 
the  reasons  he  has  himself  stated^  taken  upon  himself  to 
be  a  partinan  of  the  wife,  and  thrown  impediments  in 
the  w«y  of  tenante  obtaining  leases  from  the  husband, 
and  has    refused  production  of  the  deeds  which,  as 
trustee,  he  was  hound  to  piodnoe  toall  persons  interested 
in  the  trust." 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  see  the 
dfeede,  subject  to  this,  that  there  might  be  circumstances 
"whieh  would  entitle  the  trueteee  to  withhold  them  from 
•him.  But  they  have  shown  nothing  which  entitles  them 
to  do  so»  Their  solicitor  haa  not  looked  at  the  deeds, 
but  it  is  urged  that  the  production  of  them  to  the 
plaintiff  might  reveal  seme  blot  in  the  title  to  the  prop* 
•erty.  They  hare  made  out  no  eeee  for  withholding  the 
"deeds  fkom  the  plaintiff,  and  I  am  of  opinion  that  he  is 
*e>ntStlsd  to  have  them  produced  for  tlie  inspection  of 
Jkiaself  or  his  solicitor.     I  do  not  say  that  he  is  entitled 


of  rights  bfrt  that  he  is  enttfled 

as  there  might  be  a  stote  ef 
under  which  the  right  of  production 
The  plaintiff^s  oosto  must  be  paid  by  tbe 
but  without  prejudice  to  any  appUoatioB  I 
payment  of  the  coses  Aey  pay  to  him  aad 
costs  out  of  the  trust  estate. 

Solicitors,  Mear  dr  Fwaier ;  King$find, 
Co,^  lor  Siringtrf.  New  Bomaey. 


Div.l 
.J.I 


Pearson^ 

Jk  re  Habbisoh. 

TiATnTER   9.    HaBBISOS.  (s.) 

AdminiitraHon  -^Bxecuior^—BekUner^E 

In  a  creditor's  adminiitration  adian,  an  i 
made  one   of  the   defendants.    The  execi 
creditor  of  the  testator  for  £115  and  proved^ 
The  estate  being  ineolvent  a  receiptr  was  i 
whom  the  exe^ttor   handed  over  assets  en 
£850.    Aftenvarde  the  executor  paid  a 
^£700  as  prindpcU  and  £11 A  for  interedj  / 
had  become  surety  for  the  testator  on  a  Joint  i 
promissory  note. 

On  a  summons  being  taJeen  out  by  the  i 
that  he  might  be  paid  £9S9  {the  amotint  of  i 
of  £115  and  £874)  owf  of  the  funds  te  owift.* 
to  other  crtditors  by  virtue  of  his  right 
it  was  held  that  he  was  entitled  to  prioritif  in  t 
sum  of  £  115  6y  virtue  of  his  righX  ofrttaii 
Jiad  no  right  of  retainer  a$  to  thn  sum  o/iS74 
entitled  to  stand  in  the  place  of  the  origiselj^ 
the  £700  for  principal  only^  but  not  in  i 
for  interest^  the  estate  being  insolvent 

Adjuumed  summons. 

The  action  was  brought  by  a  creditor  fbrfi 
tration  of  the  esteto  of  Joseph  Harrisoii^ 
June,   1880,  the  defendants  being  the* 
executors  of  his  wilL    A  decree  for  sdu' 
obtoined  in  August,  1880,  aad  in 
ceirer  was  appointed,  the  estoto  being  in 

At  the  time  of  his  death,  the  teetator  itf  I 
T.  Harrison,  one  of  the  executors,  in  a  f^ 
and  T.  Harrison  proved  for  the  debt.     TJ 
also    surety    for    the  testotor  on  a  j''^'    - 
promissory  note  for  a    sum  of  £700;  ■»*] 
of  the  note  proved  for  that  sura,  idA  is***^ 
amount  of  £174. 

At  the  date  of  the  appointment  of  0*  > 
Harrison  had  in  his  hands  mon^  to  the  < 
£850  belonging  to  the  estate,  which  hetfeesi 
to  the  receiver.  u  «fi 

T.  Harrison  subsequently  paid  to  thsboUf  «1 
the  sum. of  £874  for  principal  mtoejs^  f*~ 


The  estate  waa   represented   by  s 
standing  ia  eoait  to  the  crsdit  of  tte 
chief  dark  had  made  a  certiioato  stihai 
debts.  .m 

The  present  smaaMna  was  tskeaoat^* 
claiming  pa^nMa*  out  of  the  funds  is  ^J^ 
toother  oreditom  of  a  Mm  ef  £^^  •j^* 
twoaamaoC  £116  aad  £874,  ^'^J'^^ 
retiriiieiaaenaof  tha  exeontom  of  Ite  < 


Z«amMfT,  far  tbe  t 
to  a  right  of  rstoiner  over  ■'■^ 
hande,  or  ie  paid  fato  eoutt  bsisw  ■•  t 

{a.)  Reported  by  J.  Trustiuii,  ft^t 
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:  Opvmft. 


LoB9  DvKwoa  «.  TniyAinr. 


OoovCi 


JKmjWimnmI  t.  WkUi^  S7  W.  B.  M9,  10  Oh.  D. 

797t  t7  W.  B.  878,  U  Oiu  D.  861 ;  In  f  Crcmptm,  30 

Oh.  2>.  IS.    TIm  apptiirtaMiit  of  m  TeeelT«r  oagfht  not  to 

fttfte«wfty  Ibot  Ylgbt,  «■  an  wimbManMmt  Mutton  Ami 

^■Bl    ThodMiiioAiA/iirecXmiw,  afit?,  |».  2Aa,  31  Oh. 

1311  M0»  is  wiong.    Hndhig  over  moiMr  te  hit  havis  te 

|^to«wiriiw,whiahttiilifadntyto  do»  doM  no*  dopiHe 

^lift  of  thai  light;  l^MmjMfl  v.  if#i«,  UV.  E.  4U. 

A^mJMoiilE^  for  the  lAalntift  in  the  aotton.— The 
•  hae  lost  his  right  of  retainer  wUh  respedt  to  the 
^01  iSllS,  1^  not  insisting  npon  It,  and  eledtlngto 
t  for  the  anonnt :  Player  ▼.  Foxhall,  1  Haas.  638 ; 
9 parte  Camphett,  29  W.  B.  983,  16  Ob.  D.  198.  He 
Im  no  riifbt  of  Mtaineras  regards  the  snm  of  £874.  The 
^nontor  did  not  pay  it  and  his  debt  was  not  oreated  natil 
itfler  the  appointment  of  the  reoeiver,  When  his  right  of 
flSlnliiW  was  at  an  end :  In  re  BiH,  31  W.  B.  334,  82 
Ci«  D.  604 ;  In  re  Jonee* 


ZamUrt  replied. 


Omf*  mdv*  eiilt 


▲pin  17.— PninsoK,  J.-^With  vespeot  to  Che  avin  of 

J115  I  Mttst  allow  the  retainer.    Before  <ttie  veeeiver  was 

I  the  flxeontor  had  assets  in  hie  hands,  wMeli  lie 

handed  over  to  the  reoetter.    it  ia  deeiied 

nf  tn  a  noeiiwr  is  appointed,  an  eseentor  has  no 

of  retainer  when  the  assets  are  oelleoled  hy  the 

But  I  think  that  the  exeoutor  had  m  right  of 

Dwr  the  assets  to  his  hands  hefdre  the  appotnt- 

it  of  the  reoeiver,  and  did  not  loae  Ms  ri|^  I7  handing 

'  fhoae  assets  to  the  reoelver. 

WWi  xespeet  to  the  1001  of  £874  the  natter  Is  diflsr- 

*tell.     At  th^  time  of  the  tsetator's  deaMi  ttie  exeontor 

rfliiA  «ot  bean  tailed  apon  to  pay  anything  on  aeoeont  of 

s  iMa  Miretyship  for  the  amount  dae  on  the  pronilseory 

s,  -so  that  nothing  was  doe  to  him  to  respeot  of  that 

It  was  several  years  after  the  death  of  the 

tbait  he  paid  the  prteeipal  mon^  aeanred  by  the 

pfMHAssory  note  and  interest  when  thefe  were  no  assets 

;  to  Ids  hands.    I  am  of  opinioni  thenfore,  that  to  vsi|MWt 

J'df  ftoe  anm  of  £874  he  has  no  Tight  of  letatoer.    He  ean 

I  mAf  atnnd  to  the  plaoe  of  the  oredltor  he  has  paid. 

^W»  «wn  Stand  aa  creditor  to  leepeot  of  the  prteeipal 

.  lh0iM7,  bat,  the  estate  belQg  insolvent,  he  eannet  nuAe 

,  mf  daim  lor  toterest    The  eeets  of  the  uammsni  wiU 

bo  ooato  in  the  notion. 


I      Solioltors,  Tyae  S  Buniinifton,  for  B.  T'.  Miehardean, 
Bamaid  Oaetle;.ii<2am  Bum  d:  8im. 


JKardh  18. 


.  Div.  \ 
Beanon,  J.  / 

LOBD   DntETOB  V,   TjOTKAKt.    («.) 

MoMemttfU^^Bight  of  vfay — Lease — Severanee  0/  rsser- 
eion-^Merger — Ewtinguiehmeni. 

In  18S0  the  eo'oumtre  of  a  eertain  mMs  grankd  a 
Imee  of  a  etrip  ef  land  for  1,000  yea^sfar  tke  pmrpoee 
ef  mtaking  a  eanal,  with  a  provieo  that  nothing  ehmUd 
premni  the  eo- owners,  their  heirs  emd  amiffm,  from 
utfing  ihe  ¥trip  of  land  or  gToniing  rvade  oeer  Umif 
ike  kaee  hmd  not  been  granted^  hut  eo  4unoi  ie  imfetre 
the  oandl  or  the  navigation  thtreof. 

In  1838  ihe  then  co-owners  made  pmiMion  of  the 
Hkikf  and  the  reeereion  in  the  canal  woe  cmmyed  to 
oaeof  ihem  in  fee,  who  thereupon  conveyed  the  rsaersion 
Is  ihe  heeeee  of  the  tanal. 

BM,  in  an  action  by  another  eo'^wner,  to  whom,  an 
As  pefTtMen  of  the  estate,  lands  abutting  on  the  eanal 

(ik)  Beported  by  J.  Trost&ui,  Esq.,  Banister-at-Law. 


had  been  conoeyed,  for  a  tieelarattnn  ef  Asi  rigkl  4^ 
baild  a  bridge  over  the  carnal  under  the  provieo  ia  iko 
lease  of  1830,  that  hU  right  was  esMngmiehsd  bytia 
merger  of  the  lease  in  the  reversion. 

Action. 

By  aa  indentnre  dated  the  3rd  day  of  June,  18S0, 
Lord  Dynevor,  Henry  O.  Oompton,  and  Saimh  "Dofk^p, 
the  then  oo-owners  ot  an  estate  called  the  Keath  Abbigr 
Estote,  granted  to  Henry  Tennant  a  piece  of  land*  pait 
of  the  Keath  Abbey  Estote,  for  the  term  of  1,000  yearn, 
for  the  purpose  of  making  a  eanal,  ezospting  oat  of  tiio 
demise  all  streams  of  water  flowing  over  the  pieoe  of 
land  leased  and  nssd  for  snpplytog  mills.  And  th» 
todentare  tontained  a  proviio  that  nothtog  thereto 
contained  ahoald  prevent  or  hinder  Lord  Dynevor,Hen9 
0.  Oompton,  and  Sarah  Doyley,  their  hefm  er 
assigns,  from  nsiog  all  or  any  laad  or  groond  tharely 
demised,  or  Intend^  so  to  be,  or  any  stream  ot  1 
of  water  flowing  over  or  throogh  the  sama^  or 
granting  any  wi^leaves  or  roads  over  or  aorces  the  1 
for  the  carriage  of  ooal,  good%  wares,  or  merehandissSp, 
or  for  any  other  pnrpose  or  pnrpoees  whatsoever,  in  Uka 
manner  as  th<y  cotfid  or  might  have  need  the  same  to 
caae  the  lease  had  not  been  granted,  bat  so,  nevectha* 
less,  as  not  to  prejodioe  or  in j  are  the  canal  totended  to 
be  made  or  the  navigation  thereof.  The  aanal  wan 
aooordingly  made  by  Henry  Tennant. 

By  a  deed  of  pmtitlon  made  on  the  13th  of  Ja]y^ 
1838,  part,  incladiog  lands  which  adjotoed  the  canal,  ot 
the  Neath  Abbey  Estate  was  vested  to  Lord  Dynevor  to 
fee ;  another  part,  indoding  the  oanal  and  the  towto^ 
path,  was  vested  in  Henry  0.  Oompton  to  fee  {  and  tha 
remainder  was  vested  to  tmetees  called  the  D(ynafo» 
trostees. 

In  1839  Henry  0.  Oompton  conveyed  te  the  tbaa 
lessees  of  the  eanal  the  reversion  ia  the  canal  and  past 
of  the  land  which  were  conveyed  to  him  by  the  deed  at 
partition. 

In  1885  the  preeent  Lord  Bynevor,  the  tenant  for  llf» 
of  the  parts  of  the  estote  which  were  conveyed  by  tha 
deed  of  partition  of  1838  to  the  then  Lord  Dynevcr  anA 
the  Dynevor  trustees,  gave  notice  to  Mrs.  Tennant,  tha 
present  awner  of  the  oanal,  of  his  intention  to  bnlld  a 
bridge  over  the  canal  wbeire  it  abutted  on  his  laads^ 
but  Mrs.  Tennant  ol^ected  and  denied  his  right  to  do 
so. 

The  present  action  was  accordingly  bronght  by  LoiA 
Dynevor  to  substantiate  his  right  to  build  a  bridge  oves 
the  canal  under  the  proviso  set  out  above  d  the  indeaM- 
tore  of  the  3rd  of  June,  1820, 

OotenS'Hardy,  Q.C.f  and  Edward  Bray,  for  Lord 
Dynevor.— The  proviso  in  the  indenture  of  1820  was  a 
re.^grant  to  the  three  owners  of  the  Neath  Abbey  Estate,, 
their  heirs  and  assigns,  c/l  the  right  to  mahe  loads  over 
the  canal  durtog  the  term  of  1,060  years  created  by  that 
indenture;  and  the  right  continued,  with  respect  to  the 
parts  of  the  estate,  after  partition:  ^etocomen  v. 
Coulson,  25  W.  B.  466,  6  Ob.  D.  138;  RowbOtham  "v. 
Wilson,  8  H.  L.  O.  348,  8  W.  B.  H.  L.  Dig.  4.  Vr. 
Oompton  could  net  derogate  from  his  grant  by  convey* 
ing  the  reversion  dt  the  lease  so  as  to  destroy  the  ease*- 
ment  created  by  the  re>grant  in  the  indentore  of  1820. 
But,  if  the  easement  were  destroyed  at  law  by  the 
merger  of  the  term  of  1,000  years  in  the  reversion,  the 
light  would  oontlnne  to  exist  to  equity:  M^lor  v. 
WatHns,  L.  B.  9  Q.  B.  400«  22  W.  B.  Dig.  127 ;  Saint 
V.  Ptiley,  23  W.  B.  753,  L.  B.  10  Ex.  137. 

Cookson,  Q.G.,  and  Edward  Beawnoni^  lor  Mnk 
Tennant.— Tha  right  of  making  roade  under  tha  proviso 
to  the  lease  of  L820  conU  only  exist  as  tong  as  tha  tavm 
oontinned  in  esleteaoe.    It  woe  Tceted  to  Mr.  Oonqten,. 


by  the  partition  deed  of  1838,  with  respect  to  the  laada 
vested  ii^  him  by  that  deed.    When  he  oonvtyed  «» 
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rByereion  in  those  lands  to  the  leaseee,  and  the  term 
merged  in  the  reTersios,  the  right  was  extinguished. 
Iford  DyneTor  has  no  equity  to  have  the  right  kept 
alive. 

Edioard  Bray  replied. 

P&iRsoxr,  J. — ^In  the  year  1820  George  Tennant 
was  desirous  of  making  a  canal  across  certain  lands 
known  as  the  Neath  Abbey  Estate,  of  which  Lord 
DyncTor,  Henry  Combe,  and  Sarah  Doyley  were  the 
owners ;  and  an  indenture  was  made  between  the  three 
owners  and  Mr.  Tennant,  by  which  they  leased  to  him, 
for  the  term  of  1,000  years,  sufficient  land  to  enable  him 
to  make  the  canal.  That  lease  contained  a  proviso  that 
•nothing  therein  contained  should  prevent  or  hinder  the 
owners,  their  heirs  or  assigns,  from  making  roads 
across  or  over  the  canal,  provided  they  did  no  injury  to 
the  canal,  and  caused  no  interruption  to  the  traffic. 

Now,  for  the  purpose  of  my  judgment  I  assume  in 
favour  ot  the  plaintiff,  that  that  was  a  good  re- grant  to 
the  three  owners,  their  heirs  and  assigns,  of  the  right 
to  make  roads,  including,  of  course,  bridges  over  the 
oanal;  and  that,  during  the  1,000  years,  if  the  three 
owners,  or  any  one  of  them,  had  remained  entitled  to  the 
xeversiouy  and  the  term  had  continued  to  exist,  the  right 
•created  by  that  re-grant  would  have  existed,  and  that 
they,  or  the  persons  claiming  under  them,  might  have 
exercised  that  right.  It  is  clear,  however,  that  Mr. 
Tennant,  ha? ing  no  title  to  the  lands  except  under  the 
lease,  could  only  grant  that  right  so  long  as  the  lease 
existed,  and  that  whenever  the  lease  came  to  an  end, 
whether  by  effluxion  of  time  or  by  due  process  of  law, 
that  right  must  necessarily  come  to  an  end.  For  ex- 
ample, if,  five  years  after  that  lease  was  granted,  the  three 
owners  had  agreed  with  Mr.  Tennant  to  accept  a  snr< 
render  of  his  lease,  when  the  surrender  had  been  made 
everything  in  the  lease  would  have  gone  and  there 
would  have  been  no  easement  of  any  sort  or  description 
existing  with  regard  to  the  canal.  The  land  would  have 
belonged  to  the  three  owners,  freed  and  discharged  ttom 
the  lease  and  everything  contained  in  it,  and  they  would 
have  been  entitled  to  deal  with  it  exactly  as  they  pleased. 
That  cannot  be  disputed. 

The  oanal  was  constructed,  but  nothing  further  appears 
to  have  been  done  until  1838.  In  that  year  the  three 
owners  made  a  partition  between  themselves  of  the  lands 
to  which  they  were  entitled  in  undivided  thirds,  in- 
cluding the  Neath  Abbey  Estate.  The  partition  was 
made  in  the  ordinary  form.  The  parties  entitled  to 
the  Neath  Abbey  Estate  joined  in  conveying  to  a 
releasee  for  uses  all  the  lands  of  which  partition 
was  to  be  made,  and  in  so  doing  they  used 
necessarily  the  most  proper  words  and  conveyed 
to  the  releasee  for  uses  all  the  lands,  with  all  ways, 
casements,  rights,  and  appurtenances.  I  say  "neoes- 
carily  the  most  proper,*'  because  the  intention  was 
io  convey  the  lands  to  the  releasee  for  uses,  so  that 
the  partition  should  then  be  made  between  the  three 
owners,  allotting  to  each  of  chem  an  equal  share  of  the 
lands  and  the  interest  therein,  eo  that  they  might  each 
take  their  one  share  in  severalty*  Lord  Dynevor  was 
allotted  certain  lands  adjoining  the  canal  along  part  of 
its  course.  But  the  canid — that  is,  the  soil  of  it  and  the 
towing-path — was  conveyed  to  Mr.  Oompton.  The  con- 
veyance was  made  by  schedules,  and  the  releasee  for 
uses  was  declared  to  stand  possessed  of  the  land  in  the  first 
schedule  to  the  use  of  Lord  Dynevor,  the  land  in  the 
second  schedule  to  the  use  of  Mr.  Oompton,  and  the 
land  in  the  third  schedule  to  the  use  of  the  people  who 
were  then  entitled. 

In  1885  Lord  Dynevor  proposed  to  make  a  bridge 
over  the  oanal  where  it  intersected  portions  of  the  land 
which  had  been  allotted  to  him  and  the  Dynevor  trustees. 
The  defendant,  who  is  the  present  owner  of  the  canal, 
objected,  on  the  ground  that  the  defendant's  predeoes- 
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sors  bought  from  Mr.  Oompton  the 
part  of  the  canal  which  intersects  Lord  D] 
at  the  point  where  he  proposed  to  make 
that,  consequently,  the  lease,  and  all  ths 
by  the  lease,  are  gone,  aad  that  Locd  " 
simply  be  a  trespasser  if  he  made  the ' 

That  seems  to  me  to  depend  entirely  npoa 
deed*    I  think  the  questk>n  is  whether  oc 
the  partition  deed,  Mr.  Oompton  becams 
owner  of  the  reversion  in  that  part  of 
whether  he  can  be  said  to  have  taken  it 
trust  to  preserv(9  the  rights — at  all  erenti^ 
effluxion  of  the  lease,  or  untU  the  lesse  hai  ' 
with  with  the  consent  of  Lord  Dynevor, 
may  hereafter  represent  him— of  the  land  sdji 
part  of  the  canal.    If  he  took  that  part  which 
to  him  of  the  canal  as  absolute  owner  in  ' 
can  see  no  reason  why  he  should  not  deal 
version,  as  the  three  owners  might  have  dealt 
the  year  1820.    It  has  been  argued  that,  ' 
create  an  easement,  there  must  be  a 
servient  tenement,  and  that,  as  bug  as 
and  servient  tenements  remain  pbyaicslij  io 
the  eaeement  must  remain  also.    Bat  that 
The  easement  depends  for  its  existenos  oa 
which  creates  it,  and  it  the  grant  crsatoi  it 
certain  Ume,  when  that  time  has  elapsed  the 
gone.    If  the  grant  is  created  under  the  lesse, 
who  ore  absolutely  the  lords  and  msstsisof " 
reversioners  for  the  time  being,  and  ths 
the  time  being,  and  the  reversioaers  for 
and  the  lessees  for  the  time  being  may  deil 
lease  as  they  please,  and  may  put  an  end  to  " 
please ;  and,  unless,  there  be  some  eqaity 
person  to  keep  it  alive,  they  may  deal  viUi^ 
destroy  it  without  any  consent  or  scqni 
part  of  those  who  are  no  longer  either 
lessees.      Now,  if   after  1820  the  thea 
had  been  pleased  to  convey  the  wbde 
comprised  in  the  lease  to  one  of 
would  have  been  the  reversioner  under 
might  have  dealt  with  that  leasees  be 
had  agreed  with  his  co-owners  to  pn 
which  they  had,  for  their  bsnefiL    To 
only  question  is  this— Did  Mr.  Oom] 
this  part  of  the  canal  was  allotted  to 
tion  or  in  terms,  undertake  to  do  no 
with  the  existence  of  the  lease  so  as  to . 
rights    which  the  leesee  had  granted  H 
reversioners  P    It  is  impossible  tospeU« 
contract  under  the  deed  of  partition.    Vo<i 
to  the  severed  lands,  as  I  have  before 
ment  which  they  had  depended  upon  the 
lease    and  must  necessarily  come  to  as  < 
termination  of  the  lease.    This  revsnioii  i 
to  Mr.  Oompton.    Mr.  Oompton  eoM  ft« 
the  tenant,  and,  the  tenant  getting  the 
as  having  the  lease,  the  lease  of  the 
an  end  by  an  act  of  the  person  who  bsfl  • 
an  end  to  it,  for  Mr.  Oompton,  being.  «J  » 
co-owners,  the  sole  reversioner  of  ths  utt^ 
he  was  restrioted  by  the  deed  of  partiM  < 
deal  with  it  as  he  pleased.    Ishsoriibi 
by  the  deed    of    partitionf    In  teni% 
There  is  not  a  syllable  in  the  deed  o( 
makes  Mr.  Oompton  m  trustee  for  bii 
respect  to  this  lease.  .^^ 

Then  it  is  said  that  he  cannot  dsnf""^ 
grant,  and  that  he  does  so  if  he  oonieji  "• 
■a  to  put  an  end  to  the  lease,  b«»f*  _r. 
certain  rights,  ways,  and  •"^^^JJ^JmS 
other  parts  of  the  property  •>/ J*^[!!L^ 
having  previcn^ly  belonged  *<>**•  7*^/ 
would  have  been  the  same  thing  ^*  "J|T^ 
a  piece  of  land  intersecting  Loid  Vjufi^ 
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lad  to  Mr.  Ctompton,  and  then  it  would  have 

pible  to  M7  thht,  becaaie  it  iaterseoted  Lord 

I  ]iod,  therefore,  under  a  deed  of  partition, 

htm  was  obliged  to  give  to  Lord  Dy nevor  the 

I  of  paMiog  oTer  that  piece  of  land  which  the 

Ml  bad  poaaeaaed  before.    That  contention  i« 

k    The  intention  of   all  parties,  as  appears 

I  dead  of  partition,  was  to  Test  absolatelj  in 

fton  the    reversion    in   the  canal,    aa    the 

I  of  another  part  of  the  estate  was  Tested  in 

Ivor.    There  ia  no  contract  bj  Mr.  Gompton 

k»  this  lease.     There  Is  no  contract  bj  him 

should  determine    to    give    to    Lord 

I  those  who  took  the   lands,  the  right  of 

m  the  canal  or  acrosa  the  eoil  of  the  canal 

litnlf  ahoold  be  put  an  end  to. 

opinion  that,  on  the  determination  of  the 

aement,  whether  created  under  a  re-grant  or 

to  an  end,  and,  under  those  circum- 

kut  dismisa  the  action. 

Umiited. 

p,  Warrens  ;  Finch^  Jennings,  A  Finch. 


Dec.  12. 

ASOKIC  AITD    GeNBRAL   LiFE    AsSURkVCB 

Co.  (a.) 

Winding-up  petition — Petition  hy  eooecuior 
^  oUained  after  preeenMUon  of  jitiiion. 

t$'Up  petition  presented  ly  ike  executor  of  a 
u  company  before  he  Aoa  obtained  probate  is 
^  it  is  sufficient  if  he  has  obtained  probate 
ring  of  the  petition. 

letiUon  for  the  winding  up  of  the  abote- 

alleged  that  she  was  the  widow  and 
\  Benjamin   Oollenette,  of    the    island  of 
'  '  died  there  on  the  24th  of  KoTember, 
Bhsd  proved  his  will ;  that  the  testator, 
|lel  April,  1870,  efEected  with  the  company  a 
» on  hia  own  life  for  £300,  on  which 
I  the  premiuma ;  that  notice  of  his  death  was 
' » eompany,  who  had  admitted  the  claim  as 
» months  from  the  11th  of  June,  1885  ;  that 
Ds  for  payment  had  since  been  made 
>;  and  that  the  company  was  unable  to 

i  asked  that  the  company  might  be  wound 
>«OBrt. 

M  the  testator  was  proved  by  the  petitioner, 
Mr»  in  December,  1884. 

i  was  presented  on  the  18  th  of  Kovember, 

^  probate  was  not  stamped  in  England  until 

^eoember,  1885,  after  the  petition  had  been 

nor  hearing. 

f  vinding-up  petition  was  presented  by  a 
pK>  claimed  in  respect  of  money  due  to  him 
l«ae  for  the  company. 

^  9*C.,  and  J^.  B.  Palmer,  lor  the  first 
f-Bardjf,  Q.or.,  and  Rote-Innes,  for  the  second 
J-Hordy,  Q.o.,  and  MacSmnney,  for  a  Judg- 

^rtedby  G.  E.  Jbffbbt,  Esq.,  Barrister-at- 
Law. 


Bram'Mell  Davis,  for  a  policy  holder. 

Napier  Biggins,  Q.G,,  and  T.  L.  WiUcineon,  for  the 
company. — ^The  first  petition  is  demurrable.  The 
petitioner,  not  having  obtained  a  valid  probate  iir 
England,  was  not  entitled  to  present  it.  She  could  not 
have  maintained  an  action  at  law  if  at  the  time  of  the 
issue  of  the  writ  she  was  not  the  duly  constituted  per- 
sonal representative  of  the  testator  in  England.  'The 
company  ia  perfectly  solvent.  The  petition  ought  to  be- 
dismissed,  with  costs. 

Coohson,  Q.Cf  in  reply. — The  rule  th^t  an  executor 
may  prove  his  title  at  the  hearing  ia  not  limited  to* 
adminiatration  actions. 

Pbabbok,  J.,  after  stating  the  facta,  conHnued : — It  is 
said  that  the  first  petition  is  demurrable  because  the 
petitioner  did  not  allege  in  it  that  she  was  the  duly- 
constituted  executrix  by  a  valid  probate  obtained  in  this 
country.  In  my  opinion  the  petition  is  not  demurrable.. 
The  petitioner  is  the  executrix  of  the  testator,  and  she* 
could  have  given  a  valid  receipt  for  the  money  before- 
obtaining  probate. 

The  company  having  tendered  payment  of  the  debt» 
of  all  the  creditors  who  were  before  the  court. 

His  lordship  made  no  order,  except  that  the  company 
pay  the  coeta  of  both  the  petitioners. 

Solicitors,  Chester  t^  Go, ;  0.  A.  Angier;  Marshall-,, 
Munns  Jk  Longden ;  Browne  eft  Maunder* 


Q.  B.  Div.  (Wills  and  Grantham,  JJ.)        July  9,  14. 

EicHABDs  V.  Jeneixs.  (a.) 

Bankruptcy  —  In *erpleader  —  Execution  creditor  —  Jua 
textii. 

A,  let  goods  on  hire  to  B,  and  afterwards  became 
bankrupt,  but  continued  to  receive  hire  from  B»  without 
the  knowledge  of  his  trustee  in  bankruptcy*  The  goods 
were  seized  by  C,,  an  execution  creditor  of  B.  In  an 
interpleader  issue  between  A*  and  C.  the  county  court 
Judge  decided  thai,  on  the  authority  of  Oarne  v.  Brice, 
7  M,  dt  W.  183,  O,  could  not  set  up  the  title  of  the 
trustee  in  bankruptcy  of  A,  to  defeat  his  daim, 

held,  that  tht  county  court  judge  was  wrong,  and  that 
A.,  having  no  title  to  the  goods,  could  not  succeed  in 
the  issue  against  C. 

Appeal  by  the  defendant  from  the  decision  of  hia 
Honour  Judge  Williams,  at  the  county  court  of 
Glamorganshire,  held  at  Swansea. 

Qlascodine,  for  the  appellant. 

yaughan  Williams,  for  the  respondent. 

The  facts  and  arguments  are  set  out  in  the  judgment* 

July  14. — ^The  considered  Judgment  of  the  court  was 
delivered  by 

Wills,  J. — This  is  an  interpleader  issue  in  which  the 
facts  are  as  follows: — The  defendant  recovered  judg- 
ment against  Williams,  upon  which  execution  issued, 
and  goods  in  the  possession  of  Williams  were  seized. 
The  plaintiff  claimed  them,  and  became  the  claimant  iu 
the  interpleader  issue.  The  claimant,  prior  to  1884^ 
had  let  the  goods  to  Williams.  In  1884  the  claimant 
became  bankrupt.  Hia  trustee  did  not  know  that  he 
had  the  property  in  question,  and  he  withheld  the  in- 
formation from  his  trustee,'  atid  continued  to  receive  the 
payment  for  hire  of  the  goods.    Williams  did  not  know 


(a.)  Reported  by  G.  K.  Palby,  E^q.,  Barrfster-at-Law.. 
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-of  tbelMDkruptoy,  t»n(l  coatlnofld  sftor  the  bankruptoy 
tp  paj  tha  biM  t«  tlie  claimaojt. 

The  caoB^  oonrl  jodge  gave  jndgeMnt  foe  the  olalm* 
«it»  holding,  OB  the  anppoaed  aathoritj  of  Oanta  v. 
Mrice^  7  M.  A  W.  183,  thals  tbs  oaMQliioa  cueditof  wmld 
aot  Mt  op  the  title  of  the  traatoe  in  hankniptcy  of  the 
ebiinieiiA  tm  defeat  hie  oleiiii* 

We  eie  of  opfafon  that  tbe  oooo^  eavft  Jad«^  wm 
WMoog,  and  ^  nifappreheaded  the  deaiaion  io  qaea- 
tioo.  There  the  plaintiff  in  the  iasue  was  the  execntion 
creditor.  The  gooda,  at  the  time  of  the  aeisare,  were  in 
the  poiaeetien  ol  Morgan,  the  execntion  debtor.  Thej 
iMTO  chimed  by  the  trnateea  of  Hn.  Morgan's  wttte- 
ment,  who,  howeTer,  faiUd  to  make  ont  any  title  to 
them.  It  waa  held  that  they  were  not  at  Uberty  to  act 
np^  in  order  to  defeat  an  executiDii  czeditof » the  piior 
bankniptey  of  Morgan. 

The  snbatanoe  of  this  deeUion  fa  that  the  execntion 
•creditor,  having  a  tiUe  primd  facie  lawful,  can  only  be 
defeated  by  a  person  showing  a  better  title,  and  that  the 
tmstees  of  the  wife's  settlement^  not  being  in  possession 
nndhsTing  no  title  themseWes,  oould  not  give  them* 
eeWes  title  by  showing  that  someone  else  had  a  title 
anperiov  to  that  of  both  themaelTea  and  the  execution 
creditor. 

Be  heie,  tbe  execntion  creditor  ia  prtm^  faeie  in  law- 
ful possession.  The  rtaimant  has  no  shadow  of  a  title. 
STen  aa  between  himself  and  Williams  be  had  none, 
and  not  so  much  as  an  estoppel  between  them  even 
could  be  set  up  when  Williams  did  not  know  of  the 
bankmptcy  and  continned  to  pay,  in  ignorance  of  the 
fact  that  the  claimant  was  receiTing  money  which  be- 
longed to  his  trustee.  It  is  olear  also  that,  where  the  title 
of  the  claimant  is  merely  one  by  estoppel  against  the 
debtor,  the  execution  creditor  is  not  bound  by  each  an 
estoppel:  Richards  ▼.  Johtuon,  5  Jur.  X.  8.  520,  7 
W.  E.  0.  L.  Dig.  13. 

The  true  test  is  that  given  by  Parke,  B.,  in  Gadtden 
T.  Jfarroto,  9  Ex.  514.  Suppose  the  person  disputing 
the  execntion  had  sued  the  sheriff,  could  he  have 
Mtovered  P  To  succeed  in  such  an  action  he  must  have, 
hi  Iks  words  of  Parke,  fi.,  <*  either  an  absolute  ot  a 
■firtil  pioperty  In  the  goods,  and  absolute  right  of  pos- 
nsision."  But  here  he  has  neither  property  abeolnre  nor 
epadnl,  aar  the  right  of  possession,  and  he  ie  in  no 
bettai  positien  than  any  other  person  would  base  been 
who  bed,  by  a  misrepreaentation  or  a  concealment  of 
the  truth,  managed  to  get  Williams  to  pay  him  for  the 
Hire  ae  if  he  were  the  owner. 

Other  aaaee  have  been  dted  which,  It  haa  been  sug<* 
gested,  are  inconsistent  with  this  view.  After  a  eaMfnl 
examination  of  the  anthorities,  which  are  very  nearly  all 
collected  In  Mr.  Oabab^'s  useful  work  on  Interpleader, 
we  can  find  none  which  do  not  support  it 

In  Chase  t.  Oohle,  2  M.  &  G.  930,  the  sheriff  had 
aeiaed  goods  and  was  in  possession.  The  daimanta 
claimed  under  assignments  which,  it  was  contended, 
were  In  themseWes  acts  of  bankruptcy  (see  per  Tlndal, 
C  J.,  at  p.  936).  It  waa  held  that,  if  the  deeds  were 
acta  of  bankmptoy,  the  claimanta  could  not  recover. 
They  had  in  that  case  no  other  property,  absoluto  or 
special,  in  the  goods  than  that  under  the  assignment — 
in  other  words,  they  had  none  at  all,  and  could  not 
veccTer.  Although  they  had,  after  the  bankruptcy, 
entered  into  possession,  it  was  a  possession  with  no 
edonr  of  title  to  support  it,  and  they  accordingly  failed 
to  make  good  their  claim. 

'  In  Bdeher  ▼.  Patten,  6  0.  B.  608,  execution  had  issued 
against  Brown.  A  prior  writ  of  execution  had  been  put 
to  force,  under  which  the  officers  were  in  possession  at 
Iflie  time  of  the  seizure,  but  nothing  had  occurred  to 
prevent  the  second  levy  from  being  good,  subject  to  the 
Htst  The  title  of  the  assignees,  the  claimants,  accrusd 
snbsequently.  They  failed  to  make  oot  their  titl<>,  and 
tlben  desired    to   set  up  that    of    the    first  execution 


creditor,  and  also  ^at  of  M 
tor  rent  on  the  aame  disy  aa  that  en  i 
eseoMtlonwM  put  in.    lb  wna  held  ttot  < 
doao.    ThedeeMm  aasma  to 
wUh  ffame  ▼•  Brke* 

In  €hd$den  r,  Borroie the  sheriff  hadi 
the  pDaaesaton  of  the  debtor.     The 
them  under  a  bill  of  anl^    The  exeanlisa  ( 
attowed  to  deisat  kia  title  by  showing  a  i 
sale*    The  ebimant  had  never  bsen  te 
had  no  title;   he  waa  a  atranger  to  t 
altogether.    This  case  It  entirely  i 
V.  .A"  ice. 

In  Edwards  v.  ifW^^M,  5  W.  B.  56T,  T 1 
the  sheriff  seined  under  an  execution  goods  \ 
in  the  possession  of  the  debtor.    The 
under  a  reglstored  bill  of  sale.    He  had  H"^| 
the  right  of  property  and  the  right  of  ] 
the  debtor  had  previously  aasigned  the  i 
way  of  aecurity  to  one  Hatton,  whoss  I 
void  against  the  execntion  creditor  foi  w 
tration,  but  good  against  the  claimant,  sad  1 
therefore,  as  between  Hatton  and  the  olsin 
claimant's  equitoble  title,  howefer,  wss  pc 
subject  to  the  prior  security,  and  it  ««i 
objection  that  the  claimant's  title  wss  nerel.Ti 
and  not  legal  (see  as  to  this  objection  Bastk  i 
8  M.  &  W.  155 ;  Bird  v.  Crahb,  30  L.  J.  " 
W.  B.  0.  L.  Dig.  69),  was   "not  adaii 
stage  of  the  proceedings,"  per  Cromptoo,  J 
Such  an  objection  ie  now  unavailahls  i 
the    proceedings.    Tlie    claimant  was, 
titled  to  succeed,  notwithatandiog  the 


InBresm  v.  8Umm,  5  W.  R.  497,S  H.  kl 
waAdeeidad  lM»tba«  a  week  before  Mnordi^ 
the  real  owner  of  the  gooda  had  lent  thssil 
ant,  who  had  bis  parmiasicMi  to  las  them  i 
to  whom  be  would.    The  claimant  let  f 
the  debtor.     Her  claim  prevailed  over  th 
cution  creditor,  on  the  ground  that  sIm  I 
in  the  goods,  and  it  mattered  not  what  i 
nature  was.     Having  an  intoreat,  she  \ 
protect  that  interest,  by  showing  thst  I 
lawfully  be  taken  in  execntion.    She  \ 
sufficient  to  give  her  a  lawful  title  to  tfasd 
that  was  enougiL    That  Is  exactly  the  '^~^ 
and  right  to  poeseasion "  of  Parks^  ~ 
Barrow^    Bramwell,  B.«  pato  the  esisd 
possession  of  his  master^s  property,  and  | 
to  a  stranger  in  whose  hands  It  ahouM  toj 
cution  against  the  stranger.    The        ^ 
could  not  succeed  against  the  execntieac 
he  would  have  no  property  at  all  ia  i 
person  whose  enly  title  to  this  ptopsityii  i 
Improperly  concealed  its  existence  ftosi  ^J 
bankmptoy  can  be  no  bettor  off.    He  bsi  as  i 
kind  to  it.    In  Green  v.  SIsveas,  (MbdAV*! 
cited  as  correct  law.     Green  v.  Skeeee  i 
the  court  in  Edwards  v.  Engiiskt  se  ttol  i 
them  two  independent  authorities  for  tlis  r* 
tion. 

It  was  argued  that  the  form  of  the  iM» 
had  undergone  a  change  somewhors  sbsat  I 
by  the  addition  ot  the  words  '*  es  ^ 
creditor '*  after  the  question  whethsr, st tksi 
seizure,  the  goods  were  the  property  of  tkt  cH 
that,  in  consequence,  different  coaiidflislM j 
earlier  case*,  and  that  they  were  ao  l*"!^' 
These  wordi,  however,  were  certsialy  " 
long  before  1860.  They  are  f  raad  ia  B» 
in  which  the  is«ue  waa  framed  as  esriy  «■  < 
are  treated  in  Gadsden  v.  Barrow,  at  p.  5  "•  •" 
differenc<>,  and  it  is  dear  that  the  qse^ 
in  erery  cue  of  the  cases  we  have  d^tcatmi 
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Thomab  v.  Quartbkmainb. 


High  Oouib. 


brtance,  «iid  not  of  form.    We  ihlak  there  is 

Mflfsr  in  ihis  objeotioo. 

le  nlerrad»  Ue4j,  to  a  paeeage  Im  fbe  8rd 

r  Xr.  Dixoii,  of  Loeh'a  PnoMoe,  at  p.  780^ 

bntei  iq   wbioh   were    mid  to    fafoor    the 

I  eDotentioo ;  hut  to  vs  it  eeeMs  te  OMtahi 

UA  ooaAloti  with  the  long  eeriee  of  nathoritiee 

ttofe  referred.    Hnoh  hee  heen  eaid  about  the 

[ff  njaetion  of  erideaoe  of  the  title  of  eoaM 

,  end  about  the  <mu$  of  proof.    Tbii  ^aeatioB 

whefe  there  Is  a  reallj  adverse  title  in  a 

b  which,  if  that  third  pai^  ehooees  to  asaert 

ivtU  oTer  that  of  the  execntion  creditor  and 

is;  bnt  where  that  third  party  tokee  no 

im  not  seek  to  enforce  his  euperior  title,  the 

«h  oaee  ie,  and  that  in  «f«vy  ane  o(  thoee 

•Qbetonoe,  a 
0ti 


•ppUMOioM  at  Ike 


has  keen.  In 


rfor  the  appellant,  Bi^iard  White,  tot  J.  B. 
Swaosea. 

mor  the  leefondent,  CoHer  4  Okmrth. 


itWilk  and  Gkwithain,  JJ.)  Jnljr  S. 

ISOIUS  V.    QlTASIKKlUZirB.   («.) 

wmmll^Empto^en*  LiaMU^  AH,   1880 
|ft(le.4S),  a.   1,  $ub>9eHifm  l-^*' DefeH  in 
1  fAoeAtfieryy  or  piaitL** 

ft  a  workman  in  the  de/mdanU*  tmphjf^ 
\hl  foiling  into  a  vat  heltmfing  to  the  defend- 
fpA  vme  in  a  dangeroue  poeUion  and  toae 
miecUd,  hut  was  not  de/ecUve  in  ite  eon- 
I  tlw  plaintiff  woe  aware  of  the  danger. 
^•i  ine  aeddent  did  fiof  oriaa  hg  reaeon  of 
"  t  waye^  worke,  maehinerw^  or  plant  of 
the    let  section    of  the    Kmployere* 
\  net  applg^  and  the  fiainiiff  could  not 

Llhllard  <ante,  p.  1S5,  17  Q.  B.  D.  122) 


«otkm  bx  tbe  deleadnn  te  f  ie«  tl 

t  Jodgd  lAabiagtea  at  the  oonnty  oonrt  at 

ttseonntjof  Saney* 

m  hronght   to   leoever   damagee   for 
under  the  let  eeatfon  el  tihe  Saipk>yefe' 
1880.     The  phdntit   was  a  workman 
a  htewery  kekiiging  to  the  defendants. 
«( the  aoeldent  the  plaintiir  wee  standing 
pBamge  llying  between  a  eooliag  tat  and 
The  fnt»  whieh  wae  MM  with  scaldfaig 
fi*  laised  eome  fanitoen  inohea  above  the 
lioied,  on  whiek  the  pMntIC  was  standing. 
vbilst  endeavoufkig  to  pnil  away  a  i^nk 
•th  one  of  the  kotteM^  fcU  kaokn  arda  kito 
*asa»iio«dykijni«d. 

•deenaty  eonit  jndge  found  that  there  waa 

'  toglifsnee  en  tke  part  ai  the  defendento  io 

r^  ^  a  daagerene  peeMon,  and  that  the 

«ebes  higk»  did  not  aflord  anfldent  pro- 

-^>^«dge.    He  ate  feond  that  there  waa 

r^^Ugenoe  on  tke  pact  a(  tke  pUkitiff, 


^^M5  damages. 
i;»*2»»^«.for«kei^ 


-, a^jellaate,  diatingtiiabed 

^    WtUtn   f.   BaUard^   ante,  p.  455,   17 

1^!*  to4  tited  tke  f^ltowing  i^Indtrmaur  ▼. 

!j;[;^^-W,  L,  B.  2  O.  P.  311 ;   Woodfey  ▼. 

^^^  ^  0.  K.  Purr,  Esq.,  Barristcr-at-I^w. 


The  Metropolitan  District  Baiiway  Co.^  2  Es.  D.  SM;. 
25  W.  R.  Dig.  155;  Brocks  v.  Courtney ^  20  L.  T.  K.  a 
440|  17  W.  E.  0.  L.  Dig.  84 ;  Lam  and  Bmnhridge  v- 
The  Corporation  of  Dariington^  27  W.  B«  fS8,  5  Bs. 
D.  28 ;  Southed^  y.  Btanlei/,  IK.  dt  S.  247,  S  W.  E. 

0.  L.  Dig.  SOS;  Griffiths  t.  Dudley,  30  W.  B.  797,  > 
a  B.  D.  357  ;  Smith  ▼.  The  London  and  St.  Ka^harinf0 
Dodt  Co.,  16  W.  B.  728,  L.  R.  3  0.  P.  320. 

Orwimp,  Q.O.,  and  Eitimm,  relied  «ai  WMin  t. 
BdOard;  Btewart  ▼.  Semns,  SI  W.  B.  TOt;  Beskew. 
Sammtteon.  SS  W.  B.  595,  12  Q.  B.  B.  SO;  and  Holmm' 
▼.  Ciark,  9  W.  B.  419,  0  H.  &  K.  049. 

Wiua,  J.— I  am  of  opinion  that  thia  appeal  muat  ba 
aUowed.  In  tbe  ilrat  plaoe,  if  the  Bmployera*  Liability 
Act  had  not  been  paaaed,  it  would  have  been  impoaaibiew 
on  the  faote  of  thia  oaae»  for  the  plaintUI  to  maintain 
an  aotion.  The  oonnty  court  Judge  km  found  that 
there  waa  no  oontribntory  negligenoe'on  the  part  of  the 
plaintiif,  bttt>  apart  from  the  qnmtion  of  oontdbutoqr 
negligence,  there  ia  a  atato  of  faota  which  preventa  the 
plaintiff  from  recovering.  The  dangeroua  poidtiou  of 
tbe  vat  is  known  to  the  plaintiff,  and  with  perfect  know- 
ledge of  the  danger  lie  voluntarily  dom  an  not  wliiol^ 
reunite  in  the  acddeut,  and  the  caae  comea  within  the 
principle  voZenfi  non  fit  injuria.  The  accident  did  not 
arise  from  the  fact  of  the  paaaage  being  narrow  and 
dangeroua  aa  a  pemage.  It  aroae  from  the  plaintiif 
wishing  to  pull  aometbing  from  under  one  of  the  boiiera, 
and,  whatever  riak  there  was  attending  auch  an  opera- 
tion, the  plaintiif  waa  aa  well  able  to  apprecUte  it  aa 
anyone  elae.  On  thia  point  X  may  dto  two  deciaion% 
Woodley  v.  The  Metropolitan  DisiriH  Baiiway  Co.  and 
Warhurton  v.  The  Oreat  Western  Cotton  Co.,  15  W.  B. 
108,  L.  B.  2  Ex.  SO,  aa  illnatrating  tbe  principle  that, 
if  a  peraon  knowing  the  risk  voluntarily  doea  that  trUch 
ia  the  cause  of  the  accident,  he  cannot  reeover,  for  the 
reason  which  is  well  put  in  a  note  by  Lord  Bramwell  in 
the  Appendix  B.  to  Mr.  Horace  Smithes  book  en 
Negligence — vis.,  because  tbe  acddent  is  not  doe  to  tbe 
negligenoe  of  the  defendant,  but  to  the  will  of  him 
who  undertakes  to  do  and  dow  that^  the  danger  of  dofaig 
which  is  apparent. 

Apart,  therefore,  from  the  Employera' liabilligr  Aali, 
the  plaintiff  cannot  recover.    Haa  aection  1,  auk  eeotion 

1,  of  thia  Act  made  any  difference  f  It  eeema  to  m» 
that  there  ia  nothing  defective  in  fhe  w«iy,  warki, 
machinery,  or  plant.  The  way  waa  a  perfeotty  good 
way.  There  waa  nothing  defective  in  the  canatmotkMi 
of  the  vat.  The  true  tmt,  aa  laid  down  ia  Beske  v» 
Samueison^  and  adopted  by  the  Oonrt  of  Appeal  in 
Cripps  V.  Judge,  33  W.  B.  35,  13  Q.  B.  D.  583,  ia 
whether  the  apparatua  ia  fit  for  the  purpom  for  which 
it  ia  applied,  and  in  thia  inatenoe  it  wm.  The  acddent 
aroae  simply  from  the  vat  being  in  dangerous  proximity 
to  tbe  paiaage.  I  take  the  view  that  tke  caae  ia  not 
within  the  Bmptoyera'Liriiility  Act  at  aU.  The  correct. 
nem  of  omr  dedaton  mnet  depend  npen  that  point,  lor 
if  I  am  wrorg  in  that  view  the  cam  ia  within  f^etiin  v« 
Ballard,  ky  whick  dedakm  I  am  bound.  Hie  aoddent 
wna  them  oaoashmed  by  the  fall  of  a  ladder,  which  waa 
eo  apparently  dangeroua  that  anyone  who  mw  it  would 

I  be  aware  of  tbe  natave  of  the  danger.  From  that  caae 
it  would  appear  that  the  Act  plaoee  a  aervant  in  a  better 
poeition  than  a  atranger,  and  that  the  maxim  wolenti  rton 
fit  injuria  doea  not  apply,  for  if  the  pidntiff  there  had 
not  been  a  workman  he  could  not  have  recover^.  I  do 
not  dedre  to  expreaa  any  dieaent  from  WeUin  v. 
Ballard,  hat  I  ahonld  have  keaftoted  before  coming  to 
Buck  a  oandaaion,  fcr  I  ahould  have  thought  that 
aection  1  of  tke  Act  waa  merely  Intended  to  jdaoe  a. 
workman  in  tke  same  favonvable  podtlon  aa  if  in  ua« 
not  a  workman.  In  the  preeent  caae,  however,  I  thitik 
that  tbe  Employera'  LiabHity  Act  doea  not  apply,  and» 
tberrforp,  tbe  plaintiif  cannot  recover. 
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High  Court. 


HoFB  V.  Etbrbd. 


Ha 


Graictham,  J. — ^I  am  of  the  same  opiaioo.  I  think 
that  mj  brother  WilU  has  drawn  a  right  dUtliiotion  ia 
flaying  that  thia  case  is  not  within  the  A.ct.  The  object 
of  the  Act  wai  to  plaoe  a  workman  in  the  same  position 
in  relation  to  his  emplojer^as  a  stranger,  and  on  the 
facta  in.'  this  case  a  stranger  woald  not  be  entitled  to 
TeooTcr.  On  this  point  the  authorities  are  unanimous. 
Weblin  t.  BdUard  does  not  support  Hr«  Orump's  argu- 
ment, for  that  case  was  decided  upon  the  ground  that 
the  ladder  was  dangerous  for  the  purpose  for  which  it  was 
used.  I  agree  with  my  learned  brother  that  it  was  not 
intended  that  the  Act  should  give  a  workman  a  right  to 
xecoTcr  when  a  stranger  could  not,  but,  upon  the  fiadings 
of  the  judges  in  Wehlin  ▼.  Bcdlard,  I  think  it  is  doubt- 
ful whether  a  stranger  could  not  there  have  recovered. 
The  question  is,  as  decided  by  Coleridge,  C.J.,  and 
Stephen,  J.,  in  ffesJce  ▼.  SamueUon,  whether  the  machine 
was  unfit  for  the  purpose  for  which  it  was  applied.  Here 
the  vat  in  its  construction  was  perfect,  and  the  way  in 
Itself  was  perfect.  The  case  is  not  within  Weblin  ▼• 
BaUard,  and  the  plaintiff  cannot  reco? er« 

Appecd  aUowed. 

Solicitors  for  the  i^pellant,  Wan$iy^  Bowen,  A  Co. 

Solicitor  for  the  respondent,  8ummer7iay$. 


Q.  B.  DiT.  (Lord  Coleridge,  0. J.,  1 
and  Mathew,  J.)  J 

HoPB  V.  Eye&ed. 


June  23. 


(«.) 


Criminal  Law  Amendment  Act,  18S5  (48  A  49  Vict,  c, 
69),  «•  10 — Powere  of  search-^ itight  of  action  for 
vn'ong/ul  eearch. 

By  aeetion  10  of  the  Criminal  Law  Amendment  Act, 
1885,  powers  of  $earch  and  arreet  are  given  to  any 
iuftice  of  the  peace  who,  upon  information  made  before 
him  on  oath  by  any  parent,  dtc,  or  any  other  person 
Vfho,  in  hie  opinion,  ie  boD&  fide  acting  in  the  intertet 
of  any  woman  or  girl^  "  hae  reaeonable  cause  to  euapect 
4hat  such  woman  or  girl  i$  unlawfully  detained  for 
immoral  purpoeea  by  any  person  in  anyplace  within 
his  Jurisdiction." 

Heldf  that  no  cution  will  lie  against  any  person  who 
hcu  induced  the  justice  to  issue  a  search  warrant  prO' 
vided  that  the  information  was  given  bonft  fide,  without 
-any  malicious  desire  to  injure  the  person  proceeded 
againsi,  and  that  it.  was  not  based  upon  false  state- 
ments  intended  to  mislead  the  justice. 

Motion  by  the  defendant  to  set  aside  a  verdict  and  to 
enter  judgment. 

The  action  had  been  brought  by  the  plaintiff,  a 
clergyman  at  Derby,  against  the  defendant,  a  widow, 
to  recover  damages  for  a  search  of  his  house  under  a 
warrant  obtained  from  the  magistrate  at  Derby  upon 
the  information  of  the  defendant  that  she  suspected  her 
daughter  to  be  detained  in  the  plaintiff's  house  for 
immoral  purposes.  The  warrant  of  search  was  granted 
under  the  powers  given  by  section  10  of  the  Criminal 
Law  Amendment  Act,  1885. 

The  action  was  tried  before  Iklanisty,  J.,  and  a  jury 
at  the  Derby  Assises,  and  resulted  in  a  verdict  for  the 
plaintiff  for  £20. 

The  defendant  now  appealed,  on  the  ground  that 
there  was  no  evidence  of  any  want  of  reasonable  and 
probable  cause  in  the  defendant's  action,  and  that  the 
search  warrant  being  issued  on  the  responsibility  of  the 
magistrate  no  action  would  lie  against  the  defendant. 


:(a)  Reported  by  Sfbkcsr  U  Holland,  Esq.,  Barrieter- 
at-Law. 


The  facts  are  Aiffldently  redted  in  ths  ja 

Buszard,   Q.O.  (W.  Oraham  with 
defendant. — ^It  was  for  the  plaintiff  to  ahovl 
reasonable  and  probable  grounds  on  the  ] 
defendant.     There  was  no  evidence  of  i 
measures  taken  were  npon  tiie  responsibaitjo(| 
trate.    The  issue  of  the  warrant  was  at    ' 
and  if  no  raalidous  false  statement  is  i 
been  made  by  the  defendant  so  as  to  mideadl 
trate  the  responsibility  is  his  under  tha  ' 
section  10  of  the  Criminal  Law  Amendaesi  i 
No  action  will  lie,  under  these  dnmaM 
the  defendant:  WyaU  v.  White,  8  W.  B.  2 

HextaU  {Lawranee,  Q.C,  with  him),  i 
tiff. — ^The  want  of  reasonable  and  probsbls  ( 
evidence  of  malice.  Thia  the  judge  left  I 
The  fact  that  the  magistrate  acted  jo 
ministerially  is  not  a  auffldent  defence  sgrisit^ 
like  this :  Cooper  v.  Booth,  3  Esp.  135, 1 T.  T 

Bustard,  Q.C.,  replied. 

Lord  CoLURiDOB,  0.  J. — ^This  osss  is,  in  i 
an  important  one,  because  it  is  the  flrrt  i 
ceedings  taken  under  the  Grimind  Law  Aa 
1885,  have  been  made  the  subject  of  a  Mii 
is,  however,  upon  the  drcumstanosa  o(  tba  f 
great  deal  turns.    The  plaintiff  is  the  i 
church  in  Derby.  The  def  endaot  is  the  n 
children,  now  grown  up.     Two  o(  the 
two  daughters  of  the  pUintiiL    The  t 
unhappily    concerned  in  the 
seventeen  or  eighteen  years  old* 
between  the  families  were  intioute,  it  is  \ 
defendant  hersdf  was  not  on   good 
plaintiff,  and  that  she  had  conceived  i 
feeling  of  distrust  to  the  pldntifl's  aos,  ( 
who  was  liring  apart  from  his  wife,  sad  i 
proceedings  for  a  divorce  were  uuderBtodl 
Now  this  daughter,  Mary,  appears  to  f 
away  at  some  place  from  her  mother  at  II 
thia  place  ahe  runs  away,  not  to  her  T 
clergyman's  house,  and  in  that  houae  ii  i 
same  young  man  to  whose  intimaoy  witUj 
defendant  so  much  objected.    Tlie  i 
the  girl  has  gone,  and  on  a  Saturday ll 
not  unattended,  for  she  has  her  i 
police  ofloer,  to  ask  for  the  girt    9k  I 
girl  is  in  the  houae,  locked  up  in  btfil 
young  man  takes  a  pe^ln  uighigtlie( 
the  door.    There  the  giri  Is  k^  or  keefit 
not  which,  ftom  her  mother,  while  tlie  f^ 
helplessly  by,  and  dedaree  that  he  liaii 
the  matter.    The  girl  aabsequentiy  < 
room  to  another  by  a  ladder,  aided  ^  i 
house.    The  mother,  meanwhile,  goeit^ J 
Derby,  who   i^pean  with  her,  sA    " 
plaiatifTs  house  to  demand  tlie  ddintf* 
The  young  man,  Qerard,  it  is  tne,  sot  r 
the  girl  to  give  hendf  np.    She  doeia 
Monday  morning  she  is  again  miflisff* 
believes  that  ahe  has  returned  ^^^^ 
there  to  inquire,  but  the  pidotiff  dsskst^* 
the  girl  having  returned  thera,  and  v»  to**' 
believe  that  his  denial  was  not  trse.   [Aft«  • 
upon  the  **  pitiful  poweriessneas  "  d  tie  f 
lordship  continued  :— ]  A  wesk  V^^ 
giri  bdng  found.    The  mother,  with  a  in 
that  the  giri  has  fled  at  the  i^i^^^\ 
for  this  young  man,  is  exeaiahlydiataiM< 
cannot  be  traced.      On.  the  foUada^J 
receivea  a  communication  frost  hw  i 
that  a  postcard  has  been  iateroeptod.  iH 
how,  written  by  this  very  Gaiad  fl«P^ ' 
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brar. 

HOFB  V.  SVUID. 

High  Ooubt. 

■7  (meaning  the  defendants  daughter)  is  here 

f*   The  fflan«  Gerard,  had  np  to  that  time  heen 

^the  Ticarage.  The  defendant  might  reasonably 

|kt»  whether  the  eard  was  written  some  dajs 

her  daughter  was  being  kept  in  hiding  at 

and  by  the  man  who»  presumably,  had 

poetoard.     She  may  have  reasonably  oon- 

tbe  plaintiff  was  responsible,  and  must  know 

ent  in  his  house,  and  that,  with  her 

lot  Gerard  Hope's  oharacter,  the  girl  was  being 

B  that    hiding   plaoe  for  an  improper  and 

■liial  purpose.     If  it  was  not  for  a  wrong 

(T  was  she  kept  in  hiding  f 

\m  eireumstanoee,  what  does  the  defendant 

^  to  the  magistrate's  elerk,  and  is  referred 

Ihe  magistrate.    She  gives  her  information 

■ad  it  is  taken  down  in  the  ordinary  way. 

bfoimation  the  magistrate  acted.  She  showed 

me  why  she  belioTed  her  daughter  to  be 

lot  by  the  plaintiff  himself,  but  by  Oerard 

Ihe  plaintiff's  house.    The  warrant  is  granted 

file  pisintiirs  house,  on  the  ground  that  Mary 

I  "  resaonably  suspected  of  being  detained  In 

^  bj  one  Gerard  Hope  for  immoral  purposes." 

'  Vodant)  likewise  gave  the  msgistrate  her 

"  ving  that  her  daughter  was  to  he  taken 

go  away»   to  America  with  the  Hopes. 

on  the  faee  of  the  information  to  make 

ible  of  the  magistrate  to  act  as  he  did* 

fscts  were  accurate — as  indeed  they  were 

at  the  trial — namely,  that  the  girl  had  been 

A  ^caraifs  ;  that  this  man  Gerard  Hope  was 

that  the  girl  was  taken  away  or  went  away 

■coord  to  ADaerica*-who  can  say  that  there 

ot  rsaaonmble  and  probable  cause  in  the 

?    She  did  not  ask  for  the  arrest  of  the 

bis  son,  but  only  that  the  ticarage  might  be 

a  warrant  to  see  if  her  chUd  was  there. 

to  say  that  there  was  no  reasonable  and 

for  thia  action  of  a  mother,  and  upon 

it  ■eems    to    me    the    matter    must   end, 

Amioe  of  anoh  reasonable   and  probable 

Aown  by  the  plaintiff.    But  the  matter 

ftere.    We  have  to  deal  with  ah  Act  of 

^■U  high-handed  legislation.    Some  might 

^  igislation  in  a  panic.    At  any  rate,  it  was 

ibdQoed  upon  efidence  brought  before  the 

"  rather  startling  kind,  but  considered  of 

^ortance  to  be  dealt  with  by  an  Act  of  Par- 

(Wtion  10  of  this  Act  is  what  we  are  here  alone 

jHth.  That  soction  enacts  that,  "  if  it  appears 

""t  of  the  peace,  on  information  made  before 

by  any  parent^  relative,  or  guardian  of  any 

gill,  or  any  other  person  who,  in  the  opinion 

>^»  is  hond  fide  acting  in  the  interest  of  any 

^  girl,  that  there  is  reasonable  cause  to  sus- 

liQeh  woman  or  girl  is  unlawfully  detained  for 

l^ipoaes  by  any  person  within  his  jurisdiction, 

niay   issue    a   warrant   authorizing   any 

therein  to  search  for,  and,  when  found,  to 

detain  in  a  place  of  safety,  such  woman  or 

oause  her  to  be  deliyerod  up  to  her  parents." 

Mquent  clause  power  is  gifen  to  the  Justice 

^arrant  for  the  arrest  of  the  detainer.    The 

^n       ^P^^  vb^^  bo  b^  ''reasonable  cause 

**    1^0  action  is  cast  upon  him,  and  rightly 

*  ^t  is  to  be  effectife.    The  onus  is  laid  upon 

^^  it  is  made  to  appear  to  him  that  thera  is 

|!  Sioand  to  suspect  that  some  woman  is  being 

'?J^ch  purpose.     If  the  defendant  stated  to 

LJ^iiiids  of   her  suspidons,  and  if  he,  upon 

r^n^ation,   considered    there    was    reasonable 

^^^f^'P^t  such  detention  as  the  Act  seeks  to 

J^^>  that  is  a  sufficient  answer  to  any  such 

^'    The  magistrate  has  to  act  judicially. 


I  do  not  say  that  a  person  who  wilfully  abuses  the  Act  by 
laying  false  matter  before  the  magistrate,  so  as  to  mis- 
lead him,  will  not  be  liable  to  such  an  action.  I  by  no 
means  say  that,  nor  suggest  it.  But  if  matter  Is  bond 
fide^  fairly,  and  fully  stated,  and  the  magistrate  considers 
that  there  Is  reasonable  ground  to  suspect  that  that  of 
which  he  has  been  informed  may  be  or  is  actually  taking 
plaoe,  that  is  a  suiBcient  answer  to  any  such  action. 
Nor  is  thia  illogical ;  for  the  salutary  operation  of  the 
Act  is  to  check  and  prevent  those  immoral  offences 
which  might  otherwise  occur.  No  liberty  of  the  subject 
has  been  infringed,  nor  has  any  particular  harm  been 
suffered  by  such  a  mere  search,  while,  in  the  view  of 
Parliament,  great  good  may  be  done  throagh  such 
searches  being  made  in  time.  Upon  the  facts,  then,  and 
upon  the  true  construction  of  the  Act,  I  see  no  ground 
for  this  case  having  been  left  to  a  jury,  and  judgment 
should  be  entered  for  the  defendant. 

Mathbw,  J.— With  all  respect  to  my  brother  llanisty, 
I  cannot  but  think  that  it  was  his  ruling  which  brought 
about  the  result  of  the  trial,  because  his  ruling,  that  the 
defendant  had  no  reasonable  or  probable  cause  for  sus- 
pecting that  her  daughter  was  detained  for  immoral 
purposes,  was  the  sole  ground  on  which  the  jury  could 
find  evidence  of  malice.  He,  therefore,  practically  dis- 
posed of  the  case  by  his  ruling.  But  the  real  ground  for 
such  a  finding  would  be  some  evidence  that  the  defend- 
ant was  actuated  by  a  desire  to  injure  the  plaintiff,  or 
that  she  obtained  the  warrant  by  some  false  pretence. 
There  is  no  evidence  of  such  a  kind  at  all.  Had  she 
applied  for  the  warrant  in  the  first  instance,  that  might 
have  been  some  evidence  of  reckless  or  malicious 
conduct,  since,  at  that  time,  her  married  sons  with  their 
wives,  who  were  daughters  ot  the  plaintiff,  were  in  the 
vicarage  at  the  time,  and  it  is  very  difficult  to  suppose 
they  would  conspire  to  detain  their  own  sister  for  such 
purposes  as  suggested.  But,  on  the  first  occasion,  the 
defendant,  having  very  properly  asked  for  the  assistance 
of  the  mayor,  only  comes  to  the  vicarage  to  ask  for  her 
daughter  to  be  restored  to  her.  It  is  only  after  the 
daughter  has  again  escaped,  after  a  week  has  elapsed 
without  her  being  traced,  and  after  the  interoeptioa  of 
that  postcard  from  (Gerard  Hope,  that  the  defendant's 
suspicions  are*again  reasonably  aroused,  and  she  might 
well  have  presumed,  under  the  circumstances,  that  the 
plaintiff  himself  must  know  if  her  daughter  was,  as  the 
postcard  said,  '*  in  hiding  "  in  his  house.  Even  then  she 
does  not  act  bnly  on  her  own  impulse.  She  consults  the 
magistrate's  clerk,  who  advises  her  very  properly  to 
consult  the  magistrate.  The  information  upon  which 
the  applioation  was  made  Is  now  before  us.  It  contains 
the  statement  that  the  defendant  did  entertain  suspicions 
that  her  daughter  was  detained  for  immoral  purposes, 
and  it  gives  the  ground  of  those  suspicions:  in  the 
character  of  (Gerard  Hope,  his  living  apart  from  his  wife, 
and  the  fear  of  the  girl  being  taken  off  to  America. 
None  of  these  statements  is  denied.  Indeed,  as  a  fact, 
the  girl  was  at  that  time  actually  on  her  way  to  America 
with  the  Hope  party.  Surely,  then,  the  defendant  was 
well  justified  in  suspecting  some  evil  purpose  in  the 
girl's  being  thus  kept  from  her,  and,  as  she  supposed,  in 
the  very  house  where  Gkrard  Hope  had  been  np  to  that 
time  residing.  Upon  that  information  the  magistrate 
was  induced  to  act.  It  Is  not  sought  to  show  that  any 
of  the  actual  statements  were  untrue.  I  am  satisfied, 
therefore,  seeing  that  no  statement  in  the  information 
¥ras  incorrect,  that  Manisty,  J.,  ought  to  have  informed 
the  jury  that  the  plaintiff  had  not  borne  the  burden  of 
showing  any  want  of  reasonable  and  probable  cause  for 
the  suspicions  entertained  by  the  defendant,  and  that  he 
ought  to  have  stopped  the  case  going  to  them.  As  to 
the  application  for  a  new  trial,  on  the  ground  that  some 
different  case  could  be  made  out  now  by  the  plaintiff 
I  from  that  which  he  made  on  the  last  occasion,  that  is  no 
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gvound  for  a  ire-trial  of  this  ease.    Jadgment  mast  be 
gireii  ftgainfit  him  here,   and  if  he  has  anffertRl  any 
flunoyanoe  from  a  mistaken  eearch  of  bis  honae,  I  ttQ^ 
any  that»  looking  at  his  conduct  and  his  apparent  lack  of 
eontrol  oter  his  own  household,  he  has  only  htmself  to 
blame. 
Jmdgmmd  «nlef%(2  for  tht  defendcmU 
fiolidtot  for  the  plaintiff,  C.  K.  EddofM$^  I)«ilfy. 
Solidtors  lor  the  defendant,  lfo2e  Jb  Stone,  Derby. 


July  13. 


fMb.  DfY.  k  Adm.  Dlt. 
Admiralty. 

<*The  Ringdove."  (a.) 

Maiief''B  vrages  an<f  rfw^urwrnenls— Jfarifime  Htmr^The 

AdmiraHy  Court  Act,  1881  (24  Vict,  c  10),  a.  l«. 

A  Bhip  mcuiter  ha$  a  maritime  lien  for  to  diehurn* 
mentis  ^ 

The  Mary  Ann,  14  W.  R.  156,  t.  R.  I  A.  ^  E.  8; 
The  Feronia,  16  W.  B.  585,  L.  B.  2  A.  A  E.  65;  The 
Fairport,  31  ff.  R.  616»  8  K  D.  48  ;  and  In  re  Eio 
Grande  do  Sol  Steamsb^  Oo.«  25  W.  R,  328,  5  Ck.  D. 
28%,  followed. 

This  fnas  sm  notles  far  wages  and  diabnrsenentSy  te« 
stitntedon  bshidf  of  ttw  master  of  the  bar%ne  Ringdtm 
agateat  tb«t  ^isasel  and  b«r  freight.  The  wiit  in  the 
aotkm  WW  ismed  cm  the  17th  of  Deoember^  18S5»  and 
was  Indorsed  ns  Mlaws  r— Phil^  Baitlett,  as  aMstar  on 
board  Tim  igtnyiswt,  claims  £550  ier  wagea  dna  to  himt 
and  aa  for  di^bsriMttents  and  damages  lev  detention  and 
dlamissal,  and  also  the  coats^  this  actloa.  The  aimgd^m 
was  aitasted  In  the  action,  and  an  anpMbiwioa  aa  defend- 
ants  wna«it«ed  lot  her  owners. 

The  atiitanMttt  «C  oUim  in  the  nation  alle^  {inter 
a2»o)tiM*,  imnr  about  the  6th  ef  Angnat,  1886^  the 
plafaitiff  waa  ittpioyed  by  the  defendants  as  master  of 
The  mngdom,  his  wages  being  at  the  rate  of  itlS  a 
mOBtti^emd  fiMntlia  5thof  Angnet,  1884^  tfll  the  14th 
day  at  Dsoonubcr,  when  he  wae  dieoharged,  9«operly  and 
ftilthfnlly  pevfotoed  all  hie  duties  as  master  of  TJke 
Ringdove;  that  between  the  asetfth  of  Angost,  1885, 
and  tba  14tb  of  Deaember,  1885,  the  plalntiit  made 
oertain  Mneseaiy  dmbanemaaits  and  oertaln  liaUlltiea 
incnrrad  an  noaonnt  nf,  and  as  ageikt  for,  the  defendants 
as  owners  of  T^MijyMw/tbatabalanoa  of  ^6440  was 
dne«ndttB|>ald  l^tba  defsodawto  to  the  flatntift  for 
dJeUMsmnunts,  and  HabiUties  as  aloteeald;  «nd 


that  tba  p UdnHiff  f  nitber 
wages  nt  the  nsAe  of  £1S  a  month  from  and  iwdnding  tiio 
Idth  of  Daosmber  nntfl  the  date  of  the  teal  eettisneent 
tberaaf  «r,  In  the  nltematite,  46,  being  tenders*  double 
pay.  The  rtstsmcnt  of  daim  farther  aUsged  that  tha 
defendants,  en  theeaid  14th  of  Beoember,  1884,  wnenff* 
mUy  diswisaad  the  fdaintift  from  beli^aarteraf  The 
Ringdove^  wbsaeby  he  had  enHered  dBmag^  and  ben* 
eluded  by  idalndng  judgment  f6r  (1)  £440  for  balanaa  of 
ws«es  and  diebmaement ;  (3)  wages  from  tba  14th  of 
Baoemboi^  1885,  natil  flnalaettUmenW  or  ten  dnys'donUa 
pay  ;  (8)  if  neoessaty  a  wferenoe  to  the  ng^istiar  and 
menbnnts;  and  (4)  the  oondemnatio»ot«heKeesel  In  the 
nmonni  Ibnnd  due  to  the  phdntig  and  oaeta.  Alter  tba 
deHoaiQr  of  tfaaetatement  of  claim,  nmd  before  deliveiy 
af  delenoe,  tlie  ^neetlons  ef  amonatt  in  tha  notion  weaa* 
an  tba  sard  of  January,  18M,  by  ordav  vefaifad  ta  the 
Mglatmr  and  nssvohnnts  to  npoti  npon,  and  on  'tte  fidtb 
of  Uaroht  1868,  tba  legistnr  vepocted  that  there  was 
dnatothapiainliff,  in  lo^paot  of  his  claim,  £414  Os.  7d^, 
rwithmtanst  aa  stated  in  Cheacbednle  to  thn 


(a.)  Eeportod  by  C.  F.  Jixmbtt,  Esq.,  Banrlster-at-Law. 


report.  From  the  aohednla  to  the  teport  ] 
that  the  total  amount  oUimed  by  tlie  [ 
refMenoe  was  £450  Oe.  7d.,  and  thst  ttiel 
allowed  by  tba  ngfetmr  wns  made  np  of  1 
items  :^ 

1.  Balanoe  efadmed  by  Iha  plaintiff  m  p« 

aooonnt  filed       •        •        •        .       • 

2.  Victualling  aoaonnt,  hwbonr  wages 

3.  Draft   of  captain  on  owner,  and  ss* 

cepted  by  him,  but  anbeeqnently  db* 
honoured,  the  ^otlff  being  sued  en  it 

4.  Costs  of  action  and  interest  tojadgmmt 

5.  Interest  from  dote  of  }ndgment 
Ten  days' donUo  pay 


May  IL-^.  Jl  ^sptaoS,  on  behalf  of  thsi 
now  moved  the  ]odge  in  ooort  (the  Pmid 
report  of  the  registrar  might  be  varied,  bjd 
the  amonnte  in  the  irst  item  to  the  i  ' 
report  in  reepeOt  ot  disbnrsements»  sad  tto  i 
ilems  3,  4,  5,  in  such  aohednla  be  disallowed,! 
might  be  ref eixed  back  to  the  registrar  to  tM 
portion  of  the  snm  of  £119  4s.  6d.  (item  l]i 
disbomemeiits,  or  that  ench   farther  or  « 
might  be  made  as  to  the  oonrt  migfatseemUlM 
coeto  ot  and  oocasionod  hy  the  appesl  suM 
the  plainUfF.--rhe  defendants  aUege  thst  r 
the  present  ownere  of  The  RingdeveQV^  C 
eaeoutlon  of  a  WU  of  aale  on  the  ntj 
action  commeooed^  and  contend  thst,  eia»i 
of  the  House  of  Lordsin  The  Beinnek  B^enA 
270,  doubts  mnat  exist  na  to  the  daioM  of  J 
his  disbursements  being  good  agaiutsi 
chaser.    Oonseqnently,  thej  ask  that  the  n| 
should  be  varied,  so  as  to  distinguish  i 
found  due  are  for  wngee,  and  theiefoif,  i 
the  subject  of  a  maritime  lien,  and  wMI 
due  are  in  respeat  of  diabnraomants. 

Sir  W.  PhilHmre,  nnd  F.  W. 
Ijftahitiff .T-The  pUdntiS  bns  oonseuHd  bj 
tion  to  rary  the  report  being  nmde  by  r 
is  cAeatly  no  ground  fot  "ra^lii^  the  n( 
tion  hi  The  Beinrie^  Bjwn,  33  W.  &1 
had  nothing  to  do  wH^  wagea  or  dii 
it  baa  been  aettled  by  unny  deeiMbl 
reeogrized  as  law  by  tLo  Ooort  of  ^9F\ 
24  Vict,  c  10,  s.  10,  a  maator  of  a  rssidinn 
lien  tor  his  wagee  and  dlsbaneinents. 

In  addmcm  to  the  authorities  neatfosidni 
ment,  they  referred  to  The  LimeriA,  1  r.M 
and  1%  re  The  AMOratawiemakeai^llMfi^^ 
20  Eq.  323,  23  W.  B.  IHg.  50. 

(bM 

July  13.— HiafNmr,  P.—TMsb  sa  srfosAi 
master  of  The  Ringdove  tor  wagss  »  ?f 
It  is  idleged  that  on  the  di^  on  wtiA  m 
oommenoed  abiU  of  saloct  The  fiM^" 
by  the  then  owners  of  that  vesssl  to  i/* 
the  West  of  England  Shipping  Od.  (fim  ^^^ 
fidn  ot  this  tranaler  is  diapnted  by  ttofig^ 
would  be  neoassaiy,  before  J«>gi^  «j*J 
nonneed  for  the  company,  fbat  thnr  Mff*  !1 
Uveat(gat6i.    Bot  for  the  prssant  puf^ 
of  the  transfer  la  aasnaad,  and  the  <«—■ 
determined  U  whetiher  Uie  mastsr  of  tts  f«r 
on  the  veasel  for  disbniasaseats  whieb  n  J^^ 
to  the  claim  of  a  tond  ^  P^*^*     iH 
distlnctiy  raised  in  the  ease  of  Tk  f»lf7 
14W.K.136,L.B.  lA.4B.SiWfc«*i 
held  that  the  master's  dfalm  fW  dbbttr— 
preferred  to  that  of  the  mortgsge^ 
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HoUflB  OF  liOBBB. 


ik  the  leaned  judge  went  retj  oarefnllj  into  the 

Hj  of  the  law  of  maeten*  liens,  has  been  acted 

m  iinoei    It  waa  followed  b j  Sir  Bobert  Philli- 

MhTheFeronia,  16  W.IL  585,  L.  B.  8  A.  & E.  63, 

lin  TheFairport^  81  W.  B.  616,  8  F.  D.  48 ;  and  the 

M  then  declared  was  recognized  by  James,  L.J.,  and 

pnient  Master  of  the  Bolls  in  In  re  The  Bio  Grande 

M  Steamship  Co,,  ^5  W.  B.  328,  5  Gh.  D.  282.   Bat 

said  tbat  The  Mary  Ann  has  been  OTermledbjr  The 

wich  Bjom.    That  case,  howeter,  related  onlj  to 

mries,  and  decided  that  the  3  &  4  Yict.  c.  65,  s.  6, 

Meonfera  maritime  lien  for  necessaries  supplied 

lonignship.    The  case  of  The  Mary  Ann  wUtod, 

lister's  wages  and  disbursements  which  are  covered 

k  Merchant  Shipping  Act  of  1854,  s.  191,  and  the 

ittltj  Court  Act,   1861,  s.   10.     Dr.  Lushington 

okarly  laid  down  the  principle  which   has  been 

Bed  by  the  Court  of  Appeal  in  The  Heinrieh 

ih-namely,  that  a  maritime  lien  springs  into  ezist- 

tith  the  dronmstances  which  give  birth  to  it,  as 

nge,  Mirage,  wages,  and  that  the  mere  conferring  of 

Idietion  on  the  Admiralty  Oourt  in  a  particular 

m  does  not  carry  with  it  a  maritime  lien.    Dr. 

igton  came  to  the  conclusion  that  a  master  daim- 

Idisbursemeuts  was  to  be  preferred  to  the  mort- 

^kcause,  before  the  Act  of  1861,  his  claim  for 

Mmenis  was  entitled  to  a  similar  preference  in  the 

ase  where  the  court  could  take  cognizance  of  such 

lonement — namely,  in  the  case  of  a  set-oft.    I 

Dt  say  tbat  tbia  reasoning  is  altogether  satisfactory 

r  mind,  but,  flndiug  as  I  do,  that  the  case  of  The 

\Ann  has  been  followed  by  my  learned  predecessor, 

lai  been  sanctioned  by  the  Court  of  Appeal,  I  do 

Ml  at  liberty  to  disregard  his  authority.    It  has 

beeo  assumed  for  some  twenty    years  that  the 

tt  has  a    lien    for    disbursements;    innumerable 

its  have  been  settled  on  that  footing,  and  many 

ig  liabilities  for  disbursements  have  been  incurred 

Rten  on  the  faith  of  their  having  a  lien  for  them. 

tit  would  be  a  misfortune  if  masters  were  de- 

tti  the  secarity  they  now  possess,  and  I  must 

Ithe  responaibility  of  altering,  to  their  detriment, 

iVas  it  has  been  so  long  administered.    My  Jttdg« 

fetlIl  be  for  the  plaintiil,  with  costs. 
tors  for  the  plaintiff,  Thomae  A  Hick. 
tors  for  the  defendants,  IngUdew,  Ince^  di  ColL 


fHOWt  Of  l.OtQ0» 


^tom  G.A.  (England).  Feb.  8,  9 ;  March  8. 

I         AcTOK  Local  Boabd  v.  Lewset. 

f  governments^ Paving  of  ttreeU'^Notice  hy  local 
Wffd-^taving  done  hy  hoard  after  notice  and  neglect 
W9vmer^Term  of  notice  not  carried  out — Validity 
r-Becovery  of  expemeB-- Public  Health  Act,  1875  (38 
!»89rid.  c.  55),  a.  150. 
^  fcoal  hoard  gave  notice  to  a  JMUie-oumer  to  pave  in 

^P^fied  manner  the  part  of  a  street  on  which  hie 
^^j^y  abutted,  and  after  default  by  him  did  the  work 
•'••«iw^  but  a$  it  proved  unneceeaary  they  omitted  to 
J**5«wtei*n<?er  the  footway  as  required  by  the  notice, 
J»  wis  ground  the  owner  resisted  a  claim  by  the  board 

PHa"^ *^ MJpenses/ro/rt  him, 

%iij  ^^  ^^^  omission  of  a  detail,  stated  as  a  guide 
I  ^defendant,  did  not  invalidate  the  notice,  and  that 
■«  wird  loere  entUled  to  recover. 
^PPeal  from  the  Court  of  Appeal  (Brott,  M.B.,  and 
>»^ton»iidLlndley,  L.JJ). 


The  question  was  whether  an  omission  to  follow 
strictly  the  terms  of  their  own  notice  prevented  an  urban 
sanitary  authority  from  recovering  from  a  house^wner 
the  expenses  of  some  street  paving  which  they  had  done 
after  demand  upon  and  non-performance  by  him. 

A  case  was  stated  by  the  Judge  of  the  Brentford 
County  Court  in  an  action  by  the  local  board  agnin&t  th& 
owner  of  houses  in  Cowper-road,  within  thmt  di»tnct, 
to  recover  the  expenses  of  paving  tha^  part  of  tba  atreet 
upon  which  the  defendant's  premises  abutted.  Th? 
plaintiffs  had  given  due  notice,  under  ^ectiau  150  of  tha 
Public  Health  Act,  1875,  requiring  the  defcjidatxt  to 
level,  pave,  metal,  and  make  good  the  part  of  Cowper* 
road  on  which  his  premises  abutted,  aottmg  out  Iq  detail 
the  works  required,  and  specifying  concrete  covered  with 
tar  paving  for  the  footway.  The  uotioe  required  tha 
whole  of  the  works  to  be  "executed  by  you  in  {iccordanca 
with  the  plans  and  sections  of  the  worlds  as  prepared  by 
the  surveyor  to  the  board,  and  now  Ijiog  for  tnipection 
at  the  office  of  the  board,  and  the  dim^Dslona^  widths, 
and  levels  shown  thereon;  and  to  bo  done  in  a  good, 
workmanlike,  and  substantial  manner  to  the  satUf action 
of  the  board  or  their  surveyor." 

The  defendant  did  not  comply  with  the  notice,  and 
the  plaintiffs  executed  the  work  themselves  in  accord- 
ance with  it,  except  that,  on  finding  a  good  foundation 
for  the  footway,  ^ey  omitted  the  concrete. 

The  expenses  were  £24  58.,  and,  under  section  257  of 
the  Public  Health  Act,  1875,  they  were  apportioned  to 
be  paid  by  the  defendant  in  annual  instalments  of 
£5  Is.  9d.  The  defendant  not  having  paid  the  first 
instalment,  the  plaintiffs  sued  him  for  it  in  the  county 
court,  and  the  judge  gave  Judgment  for  the  amount 
and  stated  a  case,  the  main  point  of  whioh  was  whether 
the  defendant's  premises  were  within  the  jurisdiction  of 
the  plaintifls  ;  but  the  question  was  also  raised  whether 
the  omission  of  the  concrete  was  such  a  departure  from 
the  terms  of  the  notice  as  to  prevent  the  plaintiffs  from 
recovering. 

On  appeal  to  the  Divisional  Court  (Mathew  and  Day, 
J  J.)  by  the  defendant  the  decision  of  the  county  court 
judge  was  affirmed.  The  Court  of  Appeal,  on  the  ques- 
tion of  jurisdiction,  decided  in  the  defendant's  favour, 
but  held  that  the  omission  of  the  concrete  would  not 
prevent  the  plaintiffs  from  recovering. 

The  plalntifCs  appealed  to  the  House  of  Lords. 

Arthur  Charles,  Q,G,,  and  Pollard,  for  the  plaintiffs, 
were  stopped  on  the  question  as  to  the  concrete. 

The  respondent  in  person,  contended  that  the  board 
had  not  complied  with  their  own  notice,  and  could  not  ' 
recover.    [Lord  Bbamwrll.— I  doubt  whether,  under 
the  Aot,  the  board  have  any  power  to  order  the  work  to 
be  done  in  a  particular  way.] 

The  House  took  time  for  consideration. 

March  8. — Lord  Halsbubt  [after  deciding  that  the 
Court  of  Appeal  were  wrong  as  to  the  question  of 
jurisdiction]. — ^The  only  remaining  question  is  one 
whioh,  assuming  Mr.  I^wsey's  liability  to  do  what 
the  local  beard  ordered,  turns  upon  whether  the  local 
board  adopted  the  proper  procedure  for  the  purpose  of 
enforcing  that  liability.  Now,  the  power  given  to  the 
local  board  is  to  call  upon  the  adjacent  owner  to  pave, 
and  to  pave  to  their  satisfaction.  It  would,  I  think,  be 
a  very  unreasonable  exercise  of  this  power  by  the  local 
board  if  they  were  simply  to  call  upon  the  adjacent 
owner  to  pave,  and  leave  him  without  guidance  or 
direction  as  to  what  paving  would  be  satisfactory  to 
them.  When  the  owner  refuses  or  neglects  to  pave  in 
pursuance  of  the  requirements  of  the  local  board,  an 
obligation  is  cast  upon  that  body  to  cause  the  woi^  to 
be  done,  and  to  charge  the  owners  with  the  cost.  It 
would,  I  think,  be  an  abuse  of  the  power  so  conferred 
it  the  local  board  did  not  procure  the  work  (and  it  must 
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of  oonne,  be  substantially  the  same  work),  to  be  4oiie  aa 
cheaply  as  posaible.  If  It  were  otherwise,  the  ,looal 
board  wonld  have  to  protect  itself  by  oaUiog  apon 
adjaoent  owners  to  do  ezpensWe  paving  in  order  to 
insure  that  It  should  be  satlsfaotory  paving ;  and  if  no 
disoretion  in  the  exeoution  of  the  work  were  to  be 
implied,  they  must,  under  penalty  of  forfeiting  all  right 
to  recover  for  the  expense  of  paving  at  all,  insist  upon 
ei^rj  item  of  expenditure,  although,  in  the  progress  of 
the  work,  it  might  turn  out,  as  in  this  case,  that  a 
portion  of  it  might  be  useless  expense,  Saoh  a  con- 
struction of  the  statute  appears  to  me  unreasonable,  and 
therefore  not  to  be  adopted,  unless  no  other  is  possible. 
I  think  the  judgment  of  the  Oourt  of  Appeal  should  be 
reversed,  and  the  respondent  should  pay  Uie  appellants* 
costs,  both  here  and  below. 

Lord  BBAXwaLL.-^!  also  agree  in  what  has  been  said 
by  Lord  Halsbury  on  the  main  question.  As  to  the 
other  point,  it  bas  been  sufOdently  dealt  with ;  but 
I  desire  to  add  that,  upon  the  point  whioh  ooounred  to 
me  (and  was  not  taken  till  it  was  taken  here  by  me)— 
namely,  that  the  board  had  no  right  to  order  the  way 
in  which  the  work  should  be  done— I  still  have  sutteient 
doubt  to  recommend  local  boards,  when  they  do  give 
orders  that  work  should  be  done,  not  to  prescribe  the 
mode  in  whioh  it  shall  be  done,  but  to  content  them- 
selves with  saying  that,  if  done  in  a  particular  way,  it 
will  be  satisfactory  to  them. 

Lords  Watson  and  Fitzosbald  concurred. 

Order  appealed  from  rtvened,  vnth  a  dedaration 
(inter  alia;  that  the  omieeion  of  the  concrcli  did  not 
prevent  the  plaintife  from  recovering;  reepond^ni  to 
pay  the  appeUatde*  cMte  thnrngJiout;  cauee  rtmitted  to 
the  Queen's  Bench  JHvieion, 

Solicitor  lor  the  appellants,  Alexamfer  Hemeley, 

Solicitors  for  the  respondent,  Bandom^  Kereey,  A 
Knight. 


From  aA.  (England).  April  16, 16. 

Meibofoiitak  Bahwat  Co.  v,  Wbight. 

Fraetice^New  trial — Verdict  againet  weight  of  evid- 
ence. 

On  a  motion  f&r  a  new  trial  on  the  ground  that  the 
verdict  is  ogaiMi  the  toeight  of  the  evidence  the  verdict 
ehould  not  he  dieturhed 

(Per  Lord  Hersdhell,  C,  Lord  Watson  concurring) 
unUu  it  Vfa$  one  tohieh  a  jury^  viewing  the  whole  of 
the  evidence  reasonably^  could  not  properly  find  ; 

(Per  Lord  Fitzgerald)  unUss  the  evidence  so  preponder- 
aiee  againet  the  verdict  as  to  show  that  it  was  tmreason" 
Me  emd  ut^nst; 

(Per  Lord  Habbury)  if  reasonable  men  might  find  the 
iterdiet  which  has  heinfimnd. 

Solomon  v.  Bitton,  8  Q.  B.  D.  176,  30  W.  B.  Dig. 
164,  oorreded.* 

Appeal  from  the  Court  of  Appeal  (Earl  of  Selborne, 
C.y  Brett,  Iff.B.,  and  Lindley,  L.J.). 

The  question  was  whether  there  ought  to  be  a  new 
trial  of  an  action  brought  by  the  respondent  against  the 
appellanta  for  personal  injuries  suffered  by  her  on 
alighting  from  a  train  at  King's  Cross  Station,  At  the 
trial  in  July,  1884,  before  Huddleston,  B.,  and  a  special 
Jury,  a  verdict  was  given  for  £300.  The  defence  was 
eontrlbtttory  negHgence.  The  Divisional  Court  (Lord 
Ooleildge,  C.J.,  and  Stephen,  J.)  ordered  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  weight  of 

♦  NoTi.— See  Wt^ster  v.  Friedeberg^  antsj  p.  728. 


the  evidenoe.     The  Conrt  of  Appeal,  en 
March,  1885,  reversed  this  deobiaa;  Brett,  I 
lindley,  L.J.,  eenourring  in  the  toUowiBgc 
in  the  oourae  of  the  judgment  delivered  Iqr  t 

Earl  of  SxLBOBNi,  C. — I  have  always  1 
it  is  not  enough  that  the  Judge  who  tried  the  c 
have  come  to  a  different  condosion  on  the  < 
that  of  the  Jury,  or  that  the  Judges  in  tfaec 
the  new  trial  Is  moved  for  might  have  oometoi 
conclusion,  but  there  mnst  be  such  a  ^    ,    ' 
evidence  (assuming  there  is  evidence  on  both  1 
to  a  Jury)  as  to  make  ft  unreasonable, 
perverse  that  the  Jury,  when  instructed  m 
assisted  by  the  Judge,  should  return  such  a  1 

The  defendants  appealed  to  the  House  of  1 

Aprtt  15.— Jfoii2io»,  Q.O..  and  J.  Lamm  \ 
the  appellants. 

R.  YoMghun  Williams,  for  the  xaspondial 
called  on. 

April  16.— Lord  HnscHnLZ.,  C— This  wsi 
brought  by  the  plaintiff  to  recover  daasgn 
Metropolitan  Ballway  Co.  for  the  injuries 
her  owing  to  an  accident  which  oocuied  at 
Cross  Station,  on  the  line  of  that  oompaay, 
puffered  certain  bodOy  harm.    The  case  wsi 
a  Jury,  who  found  a  verdict  lor  the  plahtiff 
Upon  the  motion  of  the  defendants,  a 
of  the  Queen's  Bench  Division  granted  a 
the  ground  that  the  verdict  was  against  the 
evidence.    From  that  Judgment  there  was 
the  Court  of  Appeal,  who  reversed  the 
oourt  below,  holding  that  the  verdiet  oogfat 
The  question  which  we  have  to  determine  ia, 
verdict  we  should  haye  fbund,  but  whether  fl 
Appeal  were  wrong  in  holding,  as  tiiey  have 
the  verdict  was  not  against  the  weight  0' 
The  eaae  waa  one  unquestionably  within  the 
a  Jury ;  and,  in  my  opinion,  the  verdict  oogl 
disturbed  unless  it  waa  one  which  a  Jury, 
whole  of  the  evidenoe  reasonably,  could 
find.     [His  lordship  went  through  the 
evidenoe,  and  concluded  as  follows:—]   Im 
pared  to  say  that  a  Jury  might  not  reasoasMj 
the  accident  was  due  to  the  negligence  of  " 
ants'  servants.    I,  therefore,  move  your  ' 
the  jndgment  under  appeal  be  affirmed, 
appeal  be  dismissed  with  costs. 

Lord  Watson  concurred. 

Lord  FiTzaESALD.— I  concur  in  the 
nounoed  by  the  Lord  Chanoellcr,  and  I 
a  word,  but  that  it  is  very  desirable  that  «• 
understand  the  grounds  upon  which  the ^^''1''. ■ 
a  control  over  the  verdict  of  a  Jury  enee  tffoAM 
this  case  there  was  evidenoe  given  at  the  triiloj^ 
sides,  and  on  all  the  issues  proper  to  be 
and  considered  by  the  jury.     Such  sppssn 
been  the  opinion  of  the  Divisional  Ck)urti  u 
dearly  that  of  the  Court  of  Appeal.    T^  V 
presided  at  the  trial  could  not  properly  hats 
the  case  from  the  Jury.    The  Jury  gave  the 
for    the    plaintifB.      The  Judgment  of  tt<^ 
Selborne,  0.,  in  the  Court  of  Appeal,  iBP<«J> 
verdict  once  found  ie  not  to  be  set  aside  imlM»' 


to  be  a  verdiet  perverse,  or  almost  perversa 


1(1 


collection  does  not  mislead  me,  we  ha? e  a^g^ 
House,  in  several  instaness,  from  the  oM  nk^"^ 
troduced  the  element  of  **  perversity,''  sad  hai 
tuted  for  it  that  the  veidiet  ahoild  not  fj 
unless  it  appeared  to  be  not  only  mi"**  j. 
unreasonable  and  unjust.  The  qusstisa,  th«»  vn 
lordships'  consideration  is,  whethsr  ths  ^v''^  |9 
ponderatea  against  the  verdict  as  to  shot  •>■  ] 
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■abU  and  unjovt  I  am  of  opinion  that  the 
Itofe  upon  whom  the  onui  liei,  have  failed  to 
)ithat  the  Tordiot  was  unreaaonahle  or  unjuat, 
beiefoie,  I  think  that  it  ought  not  to  be  dia- 


I  HunvBT.-^The  faett  ol  this  ease  may*  of 
I  It  diilerantly  viewed  bj  different  mind«.  I  am 
frith  the  Tiew  of  the  faole  aa  stated  by  the  Lord 
Imp,  and  I  an  dispoeed  to  think  that  I  ahould 
id  the  lama  Tordlot.  Bat  what  I  take  to  be  of 
taportanee,  ae  defining  the  fonetions  of  Judges 
H,  ii  the  piinelple  npon  which  a  new  trial  can 
li  apen  the  ground  thai  the  verdict  is  against 
flit  of  the  evidence.  Now,  I  think  that  the 
I  laid  down  in  SoUmon  ▼•  Bitton^  8  Q.  B.  D. 

t«ioneous,  aa  reported,  in  the  use  of  the  word 
"   If  a  eonrt|  not  a  'oourt  of  appeal  in  which 
0ti  are  open  for  original  judgment,  but  a  court 
knot  a  court  to  reriew  facts  at  all,  can  grant  a 
111  wheneyer  it  thinks  that  reasonable  men  ought 
I  found  another  Terdiot,  it  seems  to  me  that  thej 
■D  and  act  upon  their  own  view  of  what  the 
in  their  judgment,  proTes.    That,  I  think,  is 
V.    If  reasonable  men  might  find  (not  "  ought 
a  was  said  in  Solomon  t.  Bitton)  the  Terdice 
heen  found,  I  think  no  court  has  jurisdiction 
a  decision  of  fact  which  the  law  has  confided 
not  to  judgee.     The  liord  Chancellor  has  put 
Mition  in  a  form  which  is  not  open  to  objection, 
vhich,  perhaps,  leaves  open  for  definition  in 
the  word  *'  properly  '*  is  to  be  used.    I  think 
si  leasonableness,  in  considering  the  verdict  of 
riglit  enough ,  in  order  to  understand  whether 
bafereallj  done  their  duty.    If  their  finding 
rtely  unreasonable  a  court  may  eonsidei  that 
that  they  have  not  really  performed  the 
kty  oast  upon  them ;  but  the  principle  must 
he  judgment  upon  the  facts  is  to  be  the  jndg- 
Ita  jury  and  not  the  Judgment  of  any  other 
}  Ii  the  word  *'  might "  were  substituted  for 
h*'  m  Solomon  v.  Bition  I  think  the  principle 
Mcarately  stated.    I  eoncur  in  the  motion  of 
i  Chancellor  that  thia  appeal  ahould  be  dls- 
rith  costs. 

opptdled/rom  ajfirmed^  tmd  appeal  dismined* 

bton  for  the  appellants,  Fowler  &  Parka. 
tttor  lot  the  reapondent,  W.  T.  Boydell,  jun. 


ftitnacfi. 

March  1. 
In  re  Eice.  (a.) 

^foof  of  deed^^AiteBiing  mtnest's  tignaiure — 
^     ^  Law  Procedure  ilcf,  1854  (17  <fc  18  Vict,  c, 

2^^*tinuing  trustee  of  a  settlement  empowered  to 
J«»«o  trustees  "  6^  any  writing  under  his  hand  " 
?*»^Wew  hy  de(4,  the  execution  qf  which  was 
J?^«  wittiM*.     The  appointor  and  the  witness 


ihoth 


f^ident  abroad, 

^^9  order  was  made,  one  of  the  old  truitees  leing 


*n^^.  ^^^d,  but  the  'registrar  declined  to  draw 
^.^<n*a«r  on  proof  only  of  the  signature  of  the 

*'  %>rted  by  Q.  Ancnia  Oook,  Esq.,  Barrister-at- 
Law. 


Hdd,  notwithitanding  sedion  26  of  |JW  (7ommot>  Itaw 
Proe^dur^  Aa»  1854.  that  the  handwriting  of  the  a^iet- 
ing  vfitness  nuet  he  promd  or  proof  given  that  no 
witMH  eould  U  found  in  England  to  prove  iL 

The  queatte  was  what  evidence  waa  neoesaasy  to 
prove,  for  the  purpose  of  an  order  vastiag  piepeifty  in  a 
new  trustee,  the  deed  of  appointment,  which  had  bean 
exeouted  abroad. 

The  tenant  for  life  under  a  settlement  had  power  to 
appoint,  by  any  writittg  under  his  hand,  a  new  trustee  er 
new  trustees  in  the  room  of  a  trustee  or  trustees  dying 
or  becoming  Incapable  to  act.  One  of  the  three  trustees 
had  died,  and  another,  M,  W.  Bice,  had  beoome  of 
unsound  mind.  The  tenant  for  life,  therefore,  appointed 
two  now  trustees.  He  was  resident  in  Portugal,  and  he 
made  the  appointments  by  deed  exeouted  there  in  the 
presence  of,  and  attested  by,  a  witness,  also  resident 
there. 

The  beneficiaries,  the  continuing  trustee,  and  the 
new  trustees  then  applied  by  petition  for  a  vesting  order. 
The  Lord  Justices  made  the  order  on  the  8th  of  Feb- 
ruary, but  the  registrar  refused  to  draw  it  up  on 
proof  only  of  the  handwriting  of  the  appointor  without 
the  direction  of  the  court.  This  was  an  application  for 
such  a  direction. 

Ingle  Joyce,— It  was  not  necessary  for  the  appolut- 
ment  to  be  by  deed,  and  attestaUen  was  not  requisite, 
therefore,  there  is  no  need  to  prove  the  attestation : 
Common  Law  Procedure  Act,  1854,  s.  26.  Though  In 
re  Beay*e  EstaU,  3  W.  R.  319,  is  against  this  applica- 
tion, it  is  not  a  good  authority.  Wiehens,  V.O.,  did 
not  follow  it  In  Be  Mair's  Estate,  21  W.  B.  119,  which 
is  in  point  here. 

Cotton,  UJ. — It  is  not  desirable  to  depart  unneoea- 
aarily  from  an  established  practice.  In  petitions  in 
lunacy  and  in  chancery  it  has  been  usual  since  the  Act 
to  require  proof  by  the  attesting  witness.  If  he  is 
abroad  it  will  be  enough  to  prove  his  handwriting,  and 
if  you  show  by  affidavit  that  you  have  endearoured  to 
obtain  a  witness  in  England  who  can  speak  to  his  hand- 
writing, and  have  failed,  the  order  may  be  drawn  up  on 
your  present  eridenoe. 

BowBN  and  Fnr,  L.  JJ.,  oonounad* 

Solicitors,  Wing  4  Duccine, 


oouct  of  avvfcu 

From  Ohan.  Div.  July  14. 

Locke  t^,  Whitb.  («.) 

Pradfos— Yenue— ^mencfsd  statement  of  daim^^Bight 
of  plaintiff  to  alter  place  of  trial— R.  8.  C,  1883, 
ora,  20,  r.  6  ;  ord,  28,  rr.  2,  4 ;  ord.  36,  r.  1. 

Under  ord,  36,  r.  1,  the  plaintiff  is  not  entitled  to 
name  the  place  of  trial  in  the  amended  statement  of 
claim  for  the  first  time,  although  no  place  of  trial  was 
named  in  the  original  statement  of  claim. 

Decision  of  North,  J.  (ante,  p,  648),  reversed. 

Appeal  from  a  decision  of  North,  J.,  reported  ante,  p. 
648. 

The  action  was  brought  for  a  declaration  that  the 
defendant  might  be  declared  a  trustee  of  money  alleged 
tp  hare  been  deposited  by  the  plaintiff  with  the  defend- 
ant for  safe  custody  and  investment,  for  an  account,  and 

(a.)  Reported  by  W.  Iyiicxt  Cook,  Siq.,  Barrister*at- 
Law. 
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for  payment  by  the  defendant  of  what  might  be  found 
due  to  the  plaintiff. 

In  the  original  statement  of  daim,  delivered  on  the 
5th  of  February »  1886,  no  place  was  mentioned  for  the 
trial  of  the  action ;  but  in  the  amended  statement  of  claim, 
deliTexed  on  the  5th  of  April,  in  consequence  of  the 
original  statement  of  defence,  Winohoster  was  named  as 
the  place  of  trial. 

^e  amended  statement  of  defence  was  deliyered  on 
the  18th  of  April,  and  the  reply  on  the  20th  of  April. 
The  notice  of  trial  at  Winchester  was  given  on  the  2dth 
of  ApriL 

On  the  dOth  of  April  the  defendant  took  out  a  sum- 
mons to  set  aside  the  notice  of  trial  as  irregular. 

North,  J.,  held  that  the  plaintiff  was  not  tied  down  to 
the  moment  of  deliTering  the  original  statement  of 
claim  for  the  purpose  of  fiidng  the  vmue^  and  dismissed 
the  summons,  with  oosts. 

The  defendant  appealed. 

*  E.  ClarJce,  Q.C,  and  K  Ford  {Everitt,  Q.C,  with 
them),  for  the  appellant. — The  plaintiff,  by  omitting  to 
name  any  place  of  trial  in  his  original  statement  of 
claim,  has  elected  that  the  action  shall  be  tried  in  Mid- 
dlesex. The  place  of  trial  cannot,  therefore,  be  altered 
without  an  order  of  the  court  or  a  Judge :  ord.  80,  r.  1. 
The  case  is  not  one  for  a  Jury,  but  should  be  tried  by  a 
Judge  in  the  ordinary  way. 

They  referred  to  PcmU  ▼.  Cobh,  29  Oh.  D.  486,  83 
W.  B.  Dig.  164. 

OnmHtoi  the  respondent.— The  B.  8.  0.,  1883, 
make  the  naming  of  the  place  of  trial  part  of  the  state- 
ment of  daim — 0.^.,  in  the  general  form  of  a  statement 
of  claim  given  in  appendix  C.  to  the  rules.  The  plain- 
tiff is,  therefore,  entitied  to  alter  the  place  of  trial  by 
amending  his  statement  of  claim  as  provided  by  ord. 
28,  r.  2.  If  the  amendment  be  improper  the  defendant 
can  apply  to  have  it  disallowed :  ord.  28,  r.  4.  The 
defendant  amended  his  defence  after  notice  of  the  irregu- 
larity, and  it  Is,  therefore,  too  late  noHr  to  raise  the 
objection :  oid.  70,  rr.  2,  3  ;  Tozier  v.  EawTwM^  15 
Q.  B.  D.  650. 

He  also  referred  to  Powtll[y,  Cobb  ;  OardinaU  v.  Car- 
dinaU.  32  W.  B.  411,  25  Oh.  D.  772;  FhUlipi  v.  BeaU, 
82  W.  B.  665,  26  Oh.  D.  621. 

Ldidlby,  L.  J.— This  case  is  an  important  one,  but  its 
difQculty  is  not  equal  to  its  importance.  It  turns  upon 
the  construction  of  two  rules-^the  one  a  general  rule  as 
to  the  amendn&ent  of  pleadings,  the  other  a  special  rule 
as  to  the  place  of  triaL  In  rule  5  of  order  20  the 
expression  ''stattoent  of  claim"  dearly  means  the 
original  statement  of  claim,  not  an  amended  statement 
of  daim  ;  and  I  think  that  rule  1  of  order  36  refers  in 
unmLstakable  language  to  rule  5  of  order  20.  The 
argument  for  the  plaintiff  amounted  to  reading  rule  1  of 
order  36  as  if  it  had  said  "  original  or  amended  state- 
ment  of  daim."  That  would  not  be  consistent  with 
rule  5  of  order  20.  If  no  statement  of  claim  is  ddivered 
the  limitation  of  "  six  days  after  appearance"  for  giving 
notice  of  the  place  of  trial  shows  that  the  object  was 
that  the  place  of  trial  should  be  named  at  the  earliest 
stage  in  the  action.  There  are  many  reasons  for  fixing 
the  place  of  trial  at  an  early  stage.  Independently  of 
the  rules  as  to  amendment,  then,  the  thing  seems  as 
plain  as  possible.  The  plaintiff  is  to  name  the  place  of 
trial  in  his  statement  of  claim ;  if  he  does  not,  it  is  to 
be  in  Middlesex.  It  cannot,  then,  be  changed  at  his 
own  will  and  pleasure ;  it  can  only  be  changed  by  an 
order  of  the  court.  Bule  2  of  order  28  is,  no  doubt, 
very  wide  in  its  terms,  and  if  H  stood  alone  I  think  it 
would  justify  what  the  plaintiff  has  done  in  this  case. 
But  it  must  be  read  in  conjunction  with  rule  1  of  order 
86.  Then  there  is  a  general  rule  expressed  in  general 
language,  and  a  special  rule  expressed  in  particular  lan- 


guage^ applying  to  the  particular  case.   TbatI 
the  specUl  rule  must  prevail  over  the  gmuult 
attempt  is  a  novd  one — ^to  change  the 
without  any  leave  of  the  courts  and  it 
The  defendant  is  not  asking  to  alter  the  | 
but  to  set  aside  an  irregularity.    His  < 
place  of  trial  had  always  been  Middlesex,! 
could  not  be  changed  without  an  appliostiaaj 
court.    Probably  the  defendant  might  b 
under  rule  4  of  order  289  to  have  the  aoMO 
tiie  place  of  trial  disallowed,  but  that  1 
technical  objection.     The    substance  of 
application  is  that,  notwithstanding  tiiei 
larity,  the  place  of  trial  should  be  when  it  i  , 
and  it  seems  to  me  that  the  defendant  was  not'j 
from  making  it  by  lapee  of  time.    The  oitei 
asks  must  be  made,  and  the  coats  of  tiiii  1 
must  be  the  defendant's  in  any  eventk.8iid  t 
must  pay  the  costs  of  the  apped. 

LopBS,  L. J. — The  case,  on  a  oarefd  ( 
the  rules,  is  dear.    I  entertain  no  doubt  thst  ^ 
construction  of  the  rules  is  this,  that  when  tfas| 
trid  is  once  fixed — whether  by  a  positife  1 
the  statement  of  daim,  or  by  the  sfieaoe  c 
ment  of  daim,  or  by  notice  if  there  was  no  1 
claim — it  can  only  be  changed  by  an  order  ( 
or  a  Judge.   If  that  be  so,  and  the  platntifl*! 
be  right,  ho  would  be  able  to  do  that  y 
hibited  by  the  rtiles— viz.,  dter  the  place  of  t 
any  order  of  the  court  by  an  application 
order  28.    North,  J.,  in  his  Judgment, 
should  not  the  right  to  name  the  place  of  I 
open  as  long  as  l£e  pleadings  are  open  ?  " 
is,  that  the  rules^have  directed  othenrise. 

Appeal  aUowed* 

8oUdtors,  Ashley,  2Ve,  ^  8om;  A.  W,  > 
T.  A,  Bramadon  A  Co,,  Portsea. 


From  Ohan.  Div. 

In  re  Tandy. 
Taitot  V,  Tajtbt.  (*.) 

Win^Cons6rudion--Ah$6luie  gi/i^Im 
income. 

A  wiU  contained  thie  dawne^  "fotU 
residue  of  my  estate  my  eooecutart  ehaU  jfoffi 
in  eg[ual  parte  half-yearly  to  my  ione  F^  ' 
the  ehare  of  a  predieeaaor  to  he  equaUy  <£ 
eurvivore  or  eurvivor,"    A.  alone  eurvieed  tkt  * 

Held  {affirming  the  decision  of  Chit^,  i'\  ^ 
woe  entitled  to  the  capital  of  the  rtiidm. 

Appeal  from  Ohitty,  J.  . 

The  testator  by  his  wUl,  dated  in  1873,  gswthij 
of  his  property  to  his  executors  on  trust  m  i 
in  favour  of  his  daughter  and  her  ianie,  ** 
regard  to  the  residue  of  my  estate,  my  ( 
pay  the  interest  in  equd  parts  hdf-yssdjt 
Francis,  Edward,  and  Alfred,  the  sfasre  of  s  p    ^ 
to  be  equsUy  divided  to  the  surrivon  or  farriiw* 

The  testator  died  in  1880,  leaving  only  bii  M^ 
who  ddmed  the  whole  of  the  residoe.   T^  ^ 
as  one  of  the  next  of  kin,  contended  thst  t' 
only  entitied  to  the  income  of  the  midae,  1 
capitd  of  it  was  undisposed  of. 

Ohitty,  J.,  decided  that  the  son  took  the  1 
was  dear  that  the  testator  had  dedt  wits  tiie  r* 
property.    By  the  word  "  predeeeasor,"  he  1 

(a.)  Beported  by  0.  Archr  Ooox»  ^H^x^ 
Law. 


J 
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In  bb  Tandy.— Ltdkbt  and  Wxopool  Ibon  Orb  Go.  v.  Bzbd. 


Court  of  Appbal. 


pnng  the  testator  bimaelf.  The  intention  waa 
(Mate  a  daea  of  peraona  taking  aneoeaeiTe  and 
ig  intareita  by  rarfiforship  inter  se,  bat  only  to 
agiinat  the  poaaibility  of  lapae.  Tiie  effect  waa 
tWB  or  aona  who  should  be  li?ing  at  the  tea- 
^  ahonld  take  the  whole  income  of  the  reaidoe, 
i  being  an  indefinite  gift  of  income,  it  carried 
M.  The  snrriYing  aon,  therefore,  took  the 
Itiioniidiiary  eatate. 
■ighter  appealed. 

tme,  Q,G^  and  J.  G,  Laing^  for  the  appellant, 
mst  be  oonatmed  by  the  words  ns^,  and 
r,  M.Bi,  went  too  far  :when  he  laid  down  hia 
mle"  in  Turner  t.  HeUard,  ante,  p.  420,  30 
ID,  that  it  mnat  b«  inferred  that  a  man  who  has 
Till  has  not  intended  to  die  intestate.  The 
1  esny  only  a  life  Interest,  and  the  next  of  kin 
iBdtotheoapitol. 

for  the  respondent.— There  is  nothing  in 
|to  tike  the  case  ont  of  the  rale  that  an  indefloite 
is  a  gift  of  the  capital,  nnless  there  Lb  a 
expnned  to  gire  only  a  life  interest, 
to  pay  the  income    half-yearly  means 
it  is  to  be  paid  when  recelTed.    The  coart 
Uywad"or"inta"and." 
Baig  ▼.  Swiney^  1  8.  &  8t  487 ;  Humphrey 
\  1  Sim.  N.  8.  536 ;  AdamBtm  y.  Armitagt^ 
«;  and  Blann  t.  B^.  2  De  G.  M.  &  G.  775, 
gilt  was  of  diTidends  to  T.  for  life,  and  then 
ly  divided  between  E.  and  F.  and  the  sanrivor 
It  was  held  that  E.,  who  snrrifed  both  T.  and 
a  life  interest,  thongh  Knight  Brace,  L.J., 
on  the  point.    [Ldvdlbt,  L.J. — ^I  am  not 
I  Snight  Broioe,  L.J.,  waa  not  right  in  his 


earlier  part  of  the  will  gives  no  great  help,  bat  it  is  to 
be  obserred  that  the  teatator  first  prorides  for  hia 
daaghter  and  then  for  his  sons.    The  appeal  most  be 


liiNDLBT  and  LopiSy  L.JJ.,  gave  judgment  to  tha . 
same  effect. 

Appeal  dUmieeed. 

Solicitors,  OharlH  Sawhridge  A  Bov^  Botah^  Bkxey^ 
ACcMe. 


Q,G.f  replied. 

I»U.— The  will  we  have  to  oonstrae  is  one 

Ihr  from  showing  the  testator's  intention, 

>*9iat  paaale.     The  coart,  however,  does  not 

tevas  the  teatator'a  intention,  bnt  what  is  the 

^  the  words  he  haa  used.    I  wiU  first  dispose 

T.  HeUard  by  saying  that  it  has  no  appllca- 

h  because  ther«  is  no  question  of  nullifyiog  the 

Pintention,  as  the  will  must  be  effective  in  any 

96  have  to  decide  whether  the  sons  take  an 

t  ioterett  or  only  for  life.  '  Ghitty,    J.,    has 

Ittat  they  take  the  capital,  and  I  cannot  dissent 

tk    The  legal  effect  of  an  indefinite  gift  of 

it  that  it  is  an  absolute  gift  if  no  intention  is 

[*o  give  only  a  life  interest.    Haa  the  teatator 

Wni  tn  intention  that  the  legatees  are  to  have 

F^  interest  so  as  to  prevent  the  gift  of  inoome 

Mog  indefinite  f     Reliance  has  been  placed  by 

it's  counsel  on  the  fact  that  the  intereat  is  to 

^'hslf-yearly";   but  in  an  indefinite  gift  of 

Atre  must  be  a  contemplation  of  payment  when 

Vnda  arise,  and  yet  that  does  not  alter  the  legal 

nch  an  indefinite  gift.    This  is  illustrated  by 

of  sn  hidefinite  gift  of  income  to  a  married 

^  her  separate  use,  where  it  haa  often  been 

*  the  gift  is  absolute. 

[2L*®  ^^■"S*'^  ^^  '^^^  "  ®'  "  ^^'  **^®  clause— 
P>n  of  a  predeceasor  to  be  equally  dirided  to  the 
P>  or  iurrivor."  It  the  testator  had  said 
P»  a«d  surrivor"  he  would  have  shown  that 
l^plated  the  three  having  the  income  at  first, 
«&  when  one  died  the  other  two  having  it,  and 
{^7  fhe  inoome  going  to  the  survitor,  and  that 
>M hieompatible  with  a  gift  of  the  capital  to  all. 
^"mt'a  meaning  is  that  if,  at  the  time  when  the 
"••into  operation,  only  two  survive, or  only  one 
<*Mh«afhe  hioome  ia  to  go  to  those  two  or  that 
^«  otjsct  is  to  provide  against  lapse.     The 


From  Ohan  Div. 


June  11,  24. 


LlDlTET  AJID  WiePOOL  IbON  ObE  Co.   9.   filKD.   («.) 

Oompafiy— Promoter — UndUdoeed    commiseion — Bight 

to  reoover^Ptactic§'^8oUcitor^OotU^Bepayment  of 

coets  paid  to  tciieitor  out  of  money  paid  into  court 

under  order  reverted  on  appeal* 

A  pereon  who  took  an  adive  part  in  theforfnaUon  of 
a  company  formed  to  purchate  the  hu»ineB$  of  a  firm^ 
procured  the  payment  to  himeelf,  out  of  the  purcliaie' 
money^  of  a  sum  ae  commieeion  for  getting  up  the  oom- 
pany  without  diedoeing  the  fad  to  the  company.  In  an 
adion  brought  by  the  company^  after  aecertaining  thie 
payment^  to  recover  the  amount^ 
.  Held,  that,  Mhough  Jie  wae  neitJier  agent  nor  truetee 
for  the  company  nor  liabh  to  account  to  it  as  a  pro* 
motet,  he  wae  liable  to  repay  the  amount  to  the  company, 
with  an  allowance  for  the  expeneee  incurred  in  bringing 
out  the  company,  but  not  for  the  eo^penee  of  issuing  the 
shares  as  that  was  not  properly  payable  out  of  the 
capitcd  of  the  company. 

Decision  of  Pearson,  J.  {reported  ante>  p.  437,  31 
Ch,  D.  328),  reversed  in  part. 

An  adion  having  been  dismissed  with  cods  to  be  paid 
by  the  plaintiffs  to  the.  defendants,  the  order  directed 
that  a  fund  which  had  been  paid  into  court  by  the 
plaintiffs  as  security  for  {jthe  defendants*  {costs  should  be 
paid  out  in  part  payment  of  a  defendants  costs  to  be 
taxed  under  t?ie  order,  and  in  the  payment  schedule  the 
solicitors  of  the  defendant  were  nanved  as  payees.  On 
appeal  the  judgment]  toos  reversed  and  the  defendant 
held  liable  in  the  adion.  The  plaintiffs  e^plied  that  the 
order  on  tJie  appeal  might  dired  the  solic^s  to  refund 
ths  amount  paid  to  them  under  tJie  order. 

Held,  tJiat  the  solicitors  could  not  be  ordered  to  refund 
for  they  had  not  recdved  tJie  money  in  thdr  own  right, 
but  only  on  behalf  of  the  d^endant,  who  was  the  person 
liable  to  rrfund  it* 

Appeal  by  the  plaintiffs  from  a  decision  of  Pearson,  J., 
reported  ante,  p.  437,  81  Oh.  D.  328,  where  the  faots  of 
the  case  are  set  out.  In  the  Judgment  on  the  appeal 
certain  additional  faots  were  relied  on  as  material  to  the 
decirion.  They  were  as  follows : — ^The  court  found  as  a 
•fact  that  the  buainess  of  Messrs.  Bird  ft  Oo.  was  to  make 
valuationa  and  report  upon  ironworks  and  properties 
connected  with  iron  manufacture,  but  that  it  was  no 
part  of  their  business  to  promote  the  formation  of  com- 
panies, and  that  so  far  as  the  plaintiffs'  case  rested  on 
that  aUegation  it  faUed  ;  that  Mr.  J.  Bird,  who  advised 
Messrs.  Allaway  in  the  formation  of  the  company,  had 
taken  an  active  part  in  an  earlier  scheme,  which  had 
fallen  through,  for  raising  money  by  debentures  ;  that 
the  persons  actually  engaged  in  the  formation  of  the 
company  were  Messrs.  Allaway,  their  solicitor,  Mr. 
Poole,  Mr.  Prichard,  the  solicitor  of  the  West  of 
England  Bank,  and  Mr.  J.  Bird,  by  the  latter  of  whom 

(a.)  B«ported  by  H.  P.  Ambdroz,  Esq.,  Barrister^at- 
Law.! 
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OouBT  or  Appxal. 


Lysrbt  and  Wiofool  Isok  Obb  Go.  v»  Bzbd. 


Oouicr  ori 


the  proepectuB,  embodying  the  final  agreement  between 
the  iMtftiea^  wae  nliiinatdj  ieeaed ;  that  ia  sneh  pro»^ 
pectus  there  appeared  nothing  referring  to  the  agreement 
to  pay  the  £10,800,  though  it  was  atated  that  the  mines 
had  been  examined  and  reported  on  by  Bird  ft  Od»»  and 
also  that  there  were  no  contraots  outstanding  at  low 
prices  to  prevent  present  rates  being  obtained  by  the 
company  (whioh  last  statement  was  not  correct,  and  was 
the  cause  of  the  company  having  failed  to  earry  on  its 
business  at  a  profit),  after  whiah  the  prospectus  went  on 
tb  mention  the  terms  of  the  contract  of  purchase  of  the 
19th  of  December,  1871,  between  the  vendors  and  0. 
Greenwood,  as  trustee  for  the  intended  company,  whose 
name  had  been  put  in  by  Messrs.  Poole;  that  the 
directors  who  attended  the  meeting  at  which  this  con- 
tract was  adopted  by  the  company  were  Messrs.  Allaway, 
a  Mr.  Spencer,  who  was  qualified  by  Mr.  J.  Bird  and 
nominated  by  him,  and  Mr.  Bird,  jun.,  who  was  also 
ttomfnae  of  Mr.  J.  Bird,  the  meeting  hatlog  taken  place 
at  the  office  of  Bird  ft  Co.;  and  that  the  £10,800  had 
been  paid  to  the  firm  of  Bird  ft  Co.  by  instalments  be- 
tween the  SOth  of  January  and  the  17th  of  April 
whilst  on  the  12th  of  March  Mr.  J.  Bird  had  beoome  a 
director  of  the  company. 

The  aoHon  by  the  company  against  Bird  ft  Co.  for  the 
recovery  of  the  £10,800  having  been  dismissed,  with 
costr,  the  plaintiffs  biought  this  appeal. 

Napier  Higgins^  Q^O*^  and  Buniingt  for  the  i^- 
pellants. 

Oiffardf  Q.C^  and  Swinfen  Eady,  for  the  respondent, 
J.  Bird. 

CiHum»Sardft  Q^O.y  BwkUy  and  Daldy,  for  the 
respondenti,  the  exeoutoce  of  W.  Bird. 

The  same  arguments  were  relied  on  as  in  the  court 
below. 

June  11. — The  judgment  of  the  eourt  (Oonoir, 
LiNDLBY,  and  Lopbs,  L.  JJ.)  was  delivered  by 

LiKDLBT,  L.  J.,  who,  after  stating  the  facts  of  the  case, 
Wflmt  on  to  say :— Now  Mr.  J.  Bird,  in  fact,  procured 
the  fonnattcn  of  the  company.  He  suggested  its  forma- 
tion ;  he  took  an  active  part  in  the  preparation  of  its 
prospectus  and  memorandum  and  articles  of  association, 
in  the  appointment  of  two  of  its  first  directors,  and  in  the 
appointment  of  its  secretary ;  and  he  procured  his  own 
firm  to  be  appointed  to  conduct  the  sales  of  the  company 
at  a  large  commission.  He  fixed  the  purchase-money 
at  £100,000,  and  stipulated  for  the  payment  of  £10,800 
to  his  own  firm  ;  and  he  procured  the  payment  of  that 
sum  by  the  company,  being  himself  a  director  of  the 
company  when  the  last  instalments  of  it  were  paid. 
He  was,  in  troth,  the  person  Who  fastened  the  contract  to 
pay  £100,000  on  the  company  without  disclosing  the  fact 
that  his  firm  were  to  get  £10,800  out  of  the  pnrohaee- 
money.  The  evidenoe^  when  sifted,  shows  elearly  and 
conclusively  that,  although  the  Allaways  had  not  agreed 
to  seU  at  £90,000— that  is  to  say,  £86,000,  plus  £5,000 
for  promotion  expenses — ^they  were  prepared  to, do  so; 
and  that  it  was  J.  Bird  who  ultimately  settled  that  the 
nominal  purchase-money  was  to  be  £100,000^  of  which 
he  was  to  have  £10«800. 

On  this  point  we  are  unable  to  take  the  same  view  of 
the  evidence  as  that  taken  by  Pearson,  J. 

Having  arrived  at  this  condnsioo,  the  legal  principles 
applicable  to  the  case  do  not  present  any  nal  difflonlty. 
It  is  not  correct  to  say  that  Mr.  J.  Bird  was  the  agent  of 
the  company  when  it  did  not  exist  s  nor  is  it  much  less 
objectionable  to  talk  of  his  being  in  a  fiduciary  relation 
to  the  company  before  the  company  had  any  existence. 
Moreover,  to  say  that  Mr.  J.  Bird  was  a  promoter  of  the 
company,  and,  therefore,  liable  to  account  to  il^  is  cal- 
culated to  mislead,  for  the  word  ''  pfonfotei "  ia  am- 
biguous, and  it  is  neoeasaiy  to  aaoertaia  ia  eaoh  oaae 


what  the  so-called  "  promoter  *'  really  did  1 
lef^  liabOitiea  can  be  aooucately  ascertunsd. 
case  it  to  better  to  look  at  the  facts  and  i 
describe  them  as  they  are.    In  the  present  eMi| 
Bird  procured  the  oompany  to  be  formed  i  ^ 
managed  in  each  a  way  as  to  transfer  from  tht  i 
of  the  oompany  to  himself  the  sum  of  £10,8014 
informhig  the  oompany  of  tiiat  ftet   Thei 
were  told  that  they  had  to  pay  £100.000  forthil 
erty ;  but  they  did  not  know  that  of  that  nui  r 
was  to  go  into  the  pockets  of  the  man  who  bid^ 
company   up,    and   who  had,    in  faet, 
purchase-money  in  order  to  get  that  £10,800. 

Under  those  droumstancea  he  cannot  ntua  I 
so  got.    Although  not  an  agent  of  the 
trustee  for  it  before  its  formatioDv  the  old  sad  fl 
principles  of  the  law  of  agen^  and  of 
been  extended,  and  very  properly  extended,  to  i 
cases;  and,  using  the  word  ''pKunoter"  to  C 
person  acting  as  Mr.  J.  Bird  did,  it  is  perfeetlji 
that  the  promoter  of  a  company  to  acoonatsUs  isj 
ail  moneys  secretly  obtained  by  him  from  it  ]■ 
the  relationship  of  prinoipal  and  agent,  or  of  i 
ceihii  que  irmitf  had  really  exblsd  ^ 
the  oompany  when  the  money  was  so  obtsiDii 
sneh  a  ease  is  it  neoeasary  for  the  ceaps&y  ti  I 
the  whole  transaction  of  whioh  the  paymntl 
company  of  the  money  in  qneation  is  foaad  toj 
Beck  V.  KanUtreuritM,  3  K.  ft  J.  230 ;  Smma  T 
V.  Lewie,  27  W.  R.  836,  4  a  P.  D.  396; 
Garlton,  26  W.  B.  243,   6   Oh.  D.  371 ;  n 
Bridge  Calico  Co,  v.  Oree$i^  38  W.  fi.  351,  S  < 
109,  are  all  illustrations  of  the  foregoing  i  ' 
in  none  of  them  was  the  whole  tnmsasl 
In  re  OapeBreUm  Os.,  33  W.  B.  788,  29  Ok. : 
not  opposed  to  theae  deoisiona*    Inthatoaml 
pany  unsuccessfully  attempted  to  make 
directors  account  for  the  profit  he  had  deriwdlj 
his  own  property  to  the  oompany ;  but  theft  r 
pany  had  deUberately  elected  to  ratify  the  1 
with  a  fnU  knowledge  of  all  the  ftets,  and  Itol 
in  question  had  net  acquired  tiie  proper^  wM] 
engaged  in  forming  ttie  company.    Theis  Wem 
stances  induced  a  majorii^  of  the  court  to  Mil 
company  could  have  no  rdief.    Bat  asfttofl 
circumstances  extots  in  the  preaent  case;   Ttol 
stance  that  Mr.  J.  Bird  was  acting  far  MsrniJ 
in  getting  up  this  oompany  dose  not^  in  est  I 
exonerate  him  from  hto  liability  to  aososilj 
£10,800.    In  procuring  that  naoney  hs  wsa 
in  their  intsrost,  but  hi  hto  own  (  for  thoogh  i 
was  part  o<  the  price  paid  to  them,  the  £1^889] 
truth  to  be  paid  to  him  out  of  the  price,   fihl 
to  account  to  the  company  for  tUs  somiBd^ 
own  oondtiot,  not  on  tiicdn,  and  as  an  ^V^J^  j 
ally  responsible  for  hto  own  torts  and  ftBii%  < 
in  form  committed  by  him  lor  other  pssfK  «  *  I 
acting  as  Mr.  J.  Bird  did  in  getting  £i9>889J 
eompaay  without  disolcoiDg  the  faet  ii  peumi 
toaeeount  for  it,  although  in  gettbig  ap  *•< 
ihe  may  have  been  aothig  for  the  Meseis.  AO**^ 

Saving  arrived  at  the  condusioa  that  3lr.  I  ■* 
countable  to  the  oompany  for  the  £i<W  ?j 
question  is,  What  sums  are  proper  to  be  afieasi  h 
ft  ?    The  profit  actuaUy  made  by  hha  «o^  . 
small ;  and  the  case  of  ^Jitma  aifoar  iftatft^  ^*;* 
11  Oh.  D.  018,  was  nfened  to  inorisrtoiW"! 
ought  to  be  allowed  all  paymanta  asAe  I7  tm  ■! 
onring  the  formation  of  the  oompany  *^  ^  f 
its  shares,  and  that  he  is  on^  acoooatskit  NT  1 
profit  made  by  bimeelf  oat  of  the  tawM^^ 
appears  to  ne  wholly  wroqg  to  make  Ito  < 
fortheiasweofiteown  shaxaa.    Vopiitsf 

df  tlMoesapanyeanba  P«n>iriy  »  JfgjV  1 
Hn  J.  Bird  the  £6^000  paid  bfhhi  19  )ftkW.i 
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COVBT  OF  ApPSAL. 


Ltdmxt  ivD  WiopooL  Ibon  OftB  Oo.  V.  Bnu).— In  bb  Tubb. 


CovBT  or  Appbal. 


bla  gQBxaatee  would,  in  effect,  be  to  make  the  company 
mimpply  its  capital.  On  tbe  other  hand,  Mr.  J.  Bird 
ought  to  be  allowed  all  legitimate  expenses  inoarred  by 
him  in  forming  and  brioging  out  the  company.  These 
sums  will  include  the  £600  charged  for  the  report,  and 
the  fees  paid  to  the  solicitors  and  brokers  for  adrertise- 
ments,  printing,  fto. 

As  regards  Ur.  W.  Bird  we  are  of  opinion  that  there 
is  not  enongh  eTidence  to  render  him  liable  for  the 
£10,800,  or  anj  part  of  it.  The  promotion  of  companies 
Was  no  part  of  the  business  of  Bird  ft  Co.  when  he  was 
a  member  of  it.  Ho  took  no  snch  part  in  the  formation 
of  the  Lydney  Ck)mpany  as  to  make  him  accountable  to 
it  as  a  promoter  ;  and  it  is  not  proTed  that  he  knew  of 
the  arranngement  as  to  the  £10,800,  or  that  he  was,  in 
effect^  being  paid  by  the  company  for  his  guarantee. 
As  regards  him,  therefore,  the  appeal  must  be  dismissed, 
viih  costs  ;  bnt  as  regards  Mr.  J.  Bird,  the  appeal  must 
be  allowed,  with  costs  here  and  below,  and  an  order 
must  be  made  charging  him  with  the  £10,800  and 
iaterest  at  four  per  cent.,  but  declaring  him  entitled  to 
deduct  firom  that  sum  all  sums  properly  expended  by 
bim  in  forming  and  bringing  out  the  company ;  and 
there  must  be  an  inquiry  to  ascertain  these  sums. 

Appeal  agaimi  J,  Bird  allowed, 

A  question  then  arose  as  to  the  costs.    A  sum  of 

money  had  been  paid  into  oourt  by  the  plaintiffs  as 

Mourfty  for  the  defendants'  costs.    Pearson,  J.,  bating 

dismissed  the  action,  with  costs  to  be  paid   by  the 

plaintifEs  to  the  defendants,  the  order  provided  that 

"  the  taxing  master  is  to  deduct  the  funds  in  oourt 

hereinafter  directed   to    be   paid    to   the   defendants 

respectively  on  accoant  of  their  said  costs,  and  to  certify 

the  balaaoe  due  to  the  defendants  respectifely.    And  it 

is  ordered  that  tbe  funds  in  court  be  dealt  with  as 

directed  in  the  payment  •ohednle  hereto."  This  schedule 

was    headed    ''Security     for   oosts — funds   in    court, 

£363  78.  6d.---Money  on  deposit,"  and  directed  '*  pay 

money  on  deposit  and  any  interest  in  part  payment 

of  defendant  J.  Bird's  costs  to  be  taxed  under  this 

order,*'  and  the  names  of  the  solicitors  of  J.  Bird  were 

inserted  as  **  payees  or  transferees."    No  appUcation  had 

been  made  by  the  plaintiffs  for  a  stay  of  proceedings  on 

the  order  pending  the  appeal,  and  the  £363  Ts.  6d.  was 

psid  oit  to  the  solicitors  of  J.  Bird  iu  part  payment  of 

bis  costs.     The  Judgment  havlDg  now  been  reversed  as 

to  J.  Bird,  the  plaintiib'  counsel  asked  that  the  order  on 

the  appeal  might  direct  the  soUeitors  to  refund  the 

AMNiQy  so  paid  out  to  them. 

J%ne  24. — Cotton,  L. J.— I  think  it  Is  impossible  for 

the  2onrt,  on  the  present  application,  to  make  a  formal 

•rdbr  against  J.  Bird's  solicitors  to  refund,  as  they  are 

Bot  parties  to  the  proceedings.    I  do  not,  howoTer,  in 

any  way  wish  to  encourage  any  application  betog  made 

againstthem  after  they  have  been  serred  ;'on  tbe  oontrary, 

I  think  that  any  each  appUoation  would  fail.    As  I  read 

the  order  of  Pearson,  J.,  it  does  not  direst  the  money  in 

court  to  be  paid  to  the  solicitors  in  their  own  right,  bnt 

only  on  behalf  of  J.  Bird.    It  is  Just  as  if  a  power  of 

attorney  sad  been  granted  by  J.  Bird  to  his  solicitors, 

sad  that,  under  an  older  to  pay  the  money  to  J.  Bird, 

it  bad  beei  paid  out  to  the  solicitors  as  bis  attorneys. 

The  ihrst  Erection  in  the  body  of  the  order  is  simply 

that  the  i^ntiffls  are  to  pay  the  defendants'  taxed  oosts. 

Then  there  is  a  direction  that  the  fund  in  oourt  is  to  be 

VM  to  J.  Bird  on  aooount  of  his  costs,  not  to  his 

"olidtors.    The  schedule  merely  gives  effect  to  the  order 

l>ydiieoting  the  money  on  deposit  to  be  paid  *Mn  part 

ptyment  of  the  defendant  J.  Bird's  costs,^'  and  a  dteec* 

tlon  as  to  the  persons  to  whom  the  payment  was  to  be 

J^^iudly  made  on  behalf  of  J.  Biid-^?iz.,  his  soUoitors. 

Tbeie  is  no  stparate,  independent  order  for  payment  to 

^  MUcttors,  bnt  only  a  dbeetfcm  as  to  tiie  mode  in 

wblokthepi^ent  ol  J.  fiixd'f  oosts  wm  to  be  madOi 


The  solicitors  receiTed  the  mo^ey,  not  as  prfneipals,  but 
as  agents  or  attorneys  for  J.  Bfa^,  and  he  is  the  person 
who  must  refund  the  amount. 

LnrDLBT,  IbJ.— It  is  dearly  impossible  to  make  an 
order  on  the  solicitors  to  refund  this  sum  without  their 
being  serred  with  notice  of  the  application.  Whether  it 
would  be  right  to  make  such  an  order  on  a  substantive 
application  against  the  solicitors  is  not  now  before  the 
oourt.  Bnt  I  think  the  principle  is  that  which  has  been 
Btafed  by  Cotton,  L. J.  The  order  was  dnwn  up  as  it 
was  merely  to  save  the  expense  of  a  power  of  attorney.; 

IiOFBfl,  L.J.,  concurred. 

Solicitors  for  the  appellants,  HoddincU  db  DaiHe$. 

Solicitors  for  the  respondent,  J.  Bird,  MunlUm  S 
Mcrrii, 

Solicitors  for  the  executon  of  W.  Biid,  Freeman  df 
Beihamky, 


Ttom  Oban.  Biv.  Maioh  24,  81. 

In  re  Tver,  (a.) 

MainUnanee^Capital^Lunaiie  not  so  found^^urU" 
diction  of  the  Chancery  Division, 

The  Ohanceiry  Division  has  jwriedidian  to  order 
maintenanee  oui  of  capital  belonging  to  a  person  of 
wMomkd  mind  not  eo  found, 

Deeieion  of  Bacon,  V.C.,  rmfereed. 

Appeal  from  Bacon,  V.O. 

The  legal  question  was  whether  the  Ohanoery  Diyision 
had  jurisdiction  to  order  nmintenanoe  out  of  capital  in 
court  belonging  to  a  person  of  unsound  mind  not  so  found. 

J.  T.  Tuer,  aged  48,  had  been  an  inmate  of  a  lunatic 
asylum  at  Newcastle  tor  many  years,  but  had  not  been 
found  by  inquisition  to  be  of  unsound  mind.  His  only 
property  was  £878  10s.  lid.  Oonsols,  whioh  arose  from 
the  residuary  estate  of  his  father  and  had  been  paid 
into  court  under  the  Trustee  Relief  Act. 

A«  W.  Tuer,  tbe  brother  of  J.  T.  Tuer,  took  out  a 
summons  as  his  next  friend,  asking  that  £100  a  year 
might  be  allowed  for  his  maintenance  as  from  the  31tt 
of  December,  1885,  until  further  order,  and  that  such 
allowances  might  be  paid  to  A.  W.  Tuer  out  of  the 
dividends  on  the  Consols  so  far  as  they  would  extend  , 
and  that  tbe  remainder  might  be  raised  by  sale  of 
suflicient  portion  of  the  Consols  from  time  to  time, 
A.  W.  Tuer  undertaking  to  apply  the  same  to  his 
brother's  maintenance,  and  to  support  him  out  of  his 
own  moneys  should  the  fund  be  exhausted. 

Bacon,  Y.C,  dismissed  the  summonsi  on  the  ground 
that  he  had  no  Jurisdiction  to  order  maintenanee  out  of 
capital. 

A.  W.  Tuer  appealed. 

March  f4.— Fsmmin^,  Q.(7.,  and  G,  X.  8.  Frffer,  for 
the  appellant.^  Fane  ▼.  Vane,  84  W.  R.  608,  2  Oh.  D. 
134,  establishes  tbe  Jurisdiction.  In  re  Bligh,  87 
W.  R.  876,  18  Oh.  D.  361.  decided  only  that  there 
was  no  Jarisdietion  for  the  Ohanoery  Division  to  ap« 
point  a  guardian  of  a  person  of  unsound  mind;  the 
question  of  maintenance  out  of  capital  was  not  before 
tbe  court.  In  re  Brandan*e  Truets,  13  Oh.  D.  773,  88 
W.  R.  Dig.  114,  is  ptaotieally  the  same  case  as  the 
present. 

OoTTOir,  L.J.-^I  have  no  doubt  that  the  Chancery 
Division  has  Jurisdiction  to  order  maintenance  out  of 

capital,  but  it  is  a  Jurisdiction  which  must  be  exercised 

— * 

(tr.)  Reported  by  C.  Anomnt  Ooox,  Esq.,  Barrlater-at- 
Law. 
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If  AiatTMi  OF  Bvn  v.  Jambb,— Svitddb&t  v.  OBotysiroB. 


HiH0 


thftt  the  affidaWts  show  that  a  basiQoas  of  a  meroantfle 
natnre  was  oarriad  on  la  the  Oity  of  London  by  the 
defendant  corpoiation.  I  muet  dUmifls  the  motion,  with 
costs. 

Solicitora,  A,  Parwnt;  Hollams  dt  Co* 


Oban.  DiT.  Y 
V.O.B.    i 


June  25* 


Makqubbs  of  BiriB  v.  Jambs,  (a.) 

Pradice — Action  to  perpeiuaiill  UeUmony — Default  in 
pleading  ht/  defendant  —  Motion  to  proceed  with 
action — Weleh  speaking  witne$ftes-^Oourt  examiner 
—5.  8.  0.,  1888,  ord.  37,  rr.  85,  88. 

Jn  an  aetion  fo  perpauaie  tetHmonff  if  ths  defendant 
make$  d^auU  in  pleading^  Vie  proper  eouree  for  th  e 
plainUff  i$  to  move  that  the  eaoaminatian  of  witnmtei  he 
proceeded  tt;Uh  aa  if  the  pleadinge  had  eloi^d, 

OoTsny  V.  Athill,  1  Diekm$,  855,  foUowed. 

The  fact  that  the  toilneetee  whoee  examination  it  i$ 
aoughi  to  tcike  epeak  Welsh  only  is  not  a  reaeon  for 
appointing  some  person  other  than  one  of  the  tonri 
eooamiMrs  to  take  the  examinationt  as  the  court  examiner 
can  haiw  the  assistanos  of  an  interpreter. 

Motion. 

The  action  was  bronght  by  the  plaintiff,  as  lord  of  the 
manor  of  Senghenydd,  in  the  county  of  Glamorgan,  to 
perpetuate  testimony  in  order  to  establish  his  title  to 
certain  common  lands  as  part  of  the  waste  of  the  manor. 
A  portion  of  the  common  was  claimed  by  the  defendants 
as  part  of  an  adjoining  close  of  which  they  were  seised 
in  fee.  There  existed  Taluable  minerals  under  the 
disputed  common  lands. 

The  defendants  did  not  put  in  any  defence  to  the 
statement  of  claim,  and  the  time  for  doing  so  had  Ions 
since  expired.  The  plaintifl  wished  to  have  on  record 
in  fatonr  of  his  title  to  the  common  lands  in  question 
the  CYidence  of  certain  witnesses,  one  of  whom  was  a 
man  aged  seventy- four  years,  and  in  failing  health. 

The  present  motion  asked  that  the  plaintiff  might  be 
at  liberty  to  proceed  with  the  examination  of  witnesses, 
notwithstanding  the  default  In  pleading  of  the  defend- 
ants, and  that  one  Bpbert  Efans  Spencer,  of  Cardiff,  be 
appointed  a  special  examiner  to  take,  Hvd  voee^  the  ex« 
amination  of  witnesses  as  if  the  pleadings  had  dosed. 

The  defendants  did  not  appear  at  the  hearing  of  the 
motion,  though  served  with  notice  of  the  mothm. 

Vaughan  Hawkins,  fof  the  motion.— The  defendants, 
by  making  default  in  pleading,  ought  not  to  be  able  to 
defeat  the  plaintifE*s  right  to  have  this  evidence  taken. 
An  action  of  this  nature  cannot  be  set  down  on  motion 
for  judgment  in  default  of  pleading,  nor  can  ii  be 
brought  on  to  be  heard  tin  the  pleadings  are  dosed : 
ord.  37,  r.  38.  This  application  is,  therefore,  aeoes* 
sary :  Coveny  v.  Athill,  1  Dickens,  355 ;  Lancaster  v. 
Zoncos^,  6  Sim.  439. 

Baook,  y.O.-«I  cannot  allow  the  eonrse  of  proceedings 
in  this  cause  to  be  stopped  by  the  conduct  of  the  defend- 
ants in  making  default  in  pleading,  and  as  I  know  of  no 
other  prooeedingB  by  which  the  plaintiff  can  attain  his 
object,  I  will  make  the  order  in  the  terms  asked,  on  the 
authority  of  the  ease  in  Dickens.  That  authority  is  a 
useful  one,  being  a  report  of  the  registrar  of  the  court 
— one  well  acquainted  with  the  practice.  I  cannot, 
however,  accede  to  that  part  of  the  motion  which  asks 
to  have  a  partlonlar  gentleman  appointed  special 
examiner.    A  body  of  examiners  are  appointed  by  the 

(a.)  Kepoffted  by  M.  J.  Blaxx,  Bsq.,  Barriatef-at-Law. 


oonrt  In  rotation  for  the  purpoee  of  taking  ( 
of  this  kind.    I  cannot  depart  from  that  i 
the  examiner  whose  turn  it  is  to  act  does  mt  i 
Welsh  he  miut  hava  the  aaslBtuioe  of  aa  J 
The  examination  of   witoeeseB,  thersfoft, 
place  before  one  of  the  axamlneiB  appoiaM  I 
oonrt 

Solicitors,  Farrer  A  Co. 


StUDDEBI  v.   OR08TKV0B.  (f.) 

C7o?npany"-2>tfee^s— TJItri  vires*— Ceiit: 
costs  for  suocessful  proeecution  for  lU 
only  affecting  directors;  (8)  liM  ajf 
and  the  hutintss  of  the  society — Proxy /si 
tion  of  proposed  proxies  in  proxy  fm 
and  return  stamps  for  proTsy  forms. 

The  directors  of  a  limited 
prosecuted  the  proprietors  of  a  newspaper} 
affecting  their  honesty  in  the  managemsst  a/fi 
of  the  company.  The  ooete  were  paid  otrf  ^ 
pany*s  funds  and  the  matter  was  hrou§kt  I 
sJuirehMders  at  a  general  meeting.  An  aAmn 
wards  brought  on  behalf  of  the  sharehMm  • 
the  directors  to  compel  the  directors  to  refuadt 
to  the  company. 

Hdd^  that,  though  the  costs  ought  net  to 
paid,  their  repayment  should  not  be  ordered : 
Pickering  v.  Stephenson,  20   IT.  B.  654,  L  ) 
822. 

The  directors  sueoessfuUy  mrosecuted  avmi 
against  the  company  as  weU  as  against  tin  ( 
The  costs  were  paid  out  of  the  oompanyUf 
the  commencement  of  this  action. 

Held,  that  the  directors  hadaded  in  ihs  i 
society,  and  that  the  payment  of  thees  oosU  i 
vires. 

The  directors  issued  proxy  forms  conteiniM^ 
of  several  directors,  any  of  whom  might  ad  * 
for  the  person  signing,  and  enclosed  a  riampds 
return.  The  costs  were  paid  out  of  the  (^ 
funds. 

Held,    tJiat   the    directors   mutt  be  redn 
issuing  such  proxy  forms,  and  from  paying  t 
ing  and  return  stamps  out  of  the  oompany^s, 
that  no  order  should  be  made  for 
moneys  already  so  expended 

Action  by  a  shareholder  of  the  Armj  tad  1 
operative  Society  (Limited),  a  limited  eompss7» 
of  himself  and  all  the  other  shareholden  of  tiki  I 
except  the  defendants,  againat  the  sods^  sbI| 
who  were,  at  the  time  the  causes  of  sctioB  nor 
and  the  treasurer  of  the  sodefy,  for  the  ] 
obtaining  the  refunding  with  interest  to  the  i 
certain  payments  asade  by  the  defeadsati  sstif< 
Of  the  sodety  in  reapeot  of  certain  eosti^  s^d 
forms  issued  by  them,  and  of  restrainbg  tlis ' 
injunction  from  making  any  like  pajmseteM 

In  the  year  1879    the  Broad  Arrew 
several  occasions  matter  impugning  the  I 
directors  in  thdf  management  of  the  sosle^i^ 
accusing  their  wives  of  takhig  bribss  fken  ^ 
of  the  sodety,  on  the  nndentttidiag  tH^  ^ 
Iniluenoe  thdr  hmba&da  to  art  dlAuawtfy* 
ftodety. 

The  dfrectors  were  advised  that  this  i 


(a.)  Reported  by  HnntT  T.  Lavt,  Bi9*i 
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Hid  on  their  proceeding  against  the  proprietors  of 
JMrepaper  by  way  of  criminal  information,  these 
Irare  sentenced  to  pay  fines  of  £50  and  £10. 
Uie  balance-sheet  of  the  1st  of  February,  1881, 
Ns  an  entry  of  legal  charges.  At  the  meeting  at 
ttat  balanoe-Bbeet  was  presented  a  question  was 
M  to  whether  the  entry  included  any  of  the  costs 
ipioseoation,  and  it  was  answered  that  about  £200 
R  costs  were  included.  A  like  question  was  asked  at 
Bsralmeeting  on  the  Slst  of  March,  1882,  as  to  the 
IMheetthen  presented,  and  the  chfldrman  answered 
i  uiqaeetionabljr."  The  costs  amounted  to  £591 
bid  sll  been  paid  at  the  commencement  of  the 


ig  e?idenco  in  this  action  the  company's  sao- 

^titd  that,  unless  the  above  libels  had  been 

li  the  bnslnesa  could  not  have  been  carried  on, 

i  LbwIs,  one  of  the  directors,  stated  that  they  had 

Itapting  to  supprees  the  taking  of  commissions 

tbdx  tmployii,  and  that,  if  the  directors  were 

lA  to  be  doing  anything  of  the  kind,  they  could 

Nmooeeded  in  their  attempts. 

pother  costs  the  payment  of  which  was  complained 

oat  of  the  conduct  of  one  Barge,  a  disdiarged 

fWho,  besides  writing  offensive  communications 

ksctors,  walked  up  and  down  hi  front  of  the 

iring  placards  on  which  was  written  in  large 

It—"  Public  l^otice.— Beware  of  the  (Jonfldence 

Bty.— The  Arsny  and  Navy  Stores,  117,  Yictoria- 

I  a  swindle  aad  counterfeit,  and  the  directors  a 

tvindlers  and  blacklegs,"  with  more  to  the  same 

On  his  bein^  brought  before  a  magistrate  for 

vx  obstruction  the    magistrate     advised    the 

I  to  summon   him  for  libel,  which  was  done  on 

ibg  to  promise  to  desist  from  his  conduct  in  the 

'  d  he  was  ultimately  convicted  and  sentenced 

ot  hnpriaoament.    The  costs  were  £161,  and 

psid  since  the  commencement  of  the  action. 

which  were  complained  of  were  sent  out 
Mb  of  certain  of  the  directors  inserted  who  were 
iatamped  cover  for  return,  was  enclosed. 
Mb  as  to  the  proxies  are  set  out  in  the  judg- 
oe  proxies  cost  the  society  about  £110  a  year. 
Mug  ot  proacy  forms  was  authorized  by    the 

Q*(7.,  and  Oolquhounf  for  the  plaintiff  a. — 

tts  (or  the  proaecutions  were  tdird  vire«,  and 

^  be    sanctioned     by    a    general    meeting: 

▼•  WilUams,  L.  B.  6  Eq.  228, 17  W.  B.  Oh. 

Pkbering  v.  StepfuMon^  20  W.    B.   654, 

«Sq.  322.      The  action  is   properly  not  in  the 

J3««ooi«ty:  Btutell  v.    WahefiM  fVaierwork$ 

»  W.  E.  887,  L.  B.  20  Bq.  474, 

Bai^in^i,  Q.a.y  and  Hadley^  for  the  defendant 
>^Tho  memorandum  of  association  authorizes 
te&t  ot  these  costs  to  put  a  stop  to  these  libels, 
l^rtdesfor  the  doing  of  "all  such  .  .  .  thhigs 
m^mixX  or  conducive  to  the  attainment  of  the 
P(  the  society]":  Simpson  v.  Westmitiiter 
■^^  Co.,  8  H.  L.  Cas.  712,  9  W.  B.  H.  L.  Dig. 
*)»  ▼.  Eoyal  Insurance  Socieiif,  12  W.  B.  549» 

*  ^^m^^  lor  the  xeptesentatives  of  a  deceaaed 
r^^^  the  paymenta  made  were  bonS  fid^,  and 
ij^'^ythedttectogs  or  their  estates  should  not 

^oimrepMed, 
Sw""^  foUowIng  written  JudgmcBt  was  de* 

4(  of 'i7^^  action  la  brought  by  a  shareholder,  on 

i  ^^^  ^^  «^  other  shareholders  in  the  Army 

"^  OoHiltt,!!^  0sdi^  (Umittd),  sgitest  ^SM 


company  and  some  of  the  directors,  seeking  to  restrain 
them  from  making  certain  payments  out  of  the  funds  of 
the  company,  and  to  recover  moneys  alleged  to  hafe 
been  improperly  so  paid.  There  is  no  case  of  corrupt 
dealing  made  against  the  directors,  and  if  the  payments 
could  be  authorized  by  a  general  meeting  of  the  com- 
pany the  matter  would  be  entirely  within  the  decisioa 
of  FoM  V.  HarhoiiUt  2  Hare,  461,  and  the  court  must 
decline  to  interfere.  But  the  allegation  is  that  the 
payments  in  question  could  not  be  so  sanctioned,  but  are 
altogether  ul£rd  vires. 

These  payments  ate  of  two  kinds  ^  The  first  are  for 
the  costs  of  certain  criminal  proceedings-  for  libel,  insti- 
tuted by  the  directors  as  prosecutors,  and  not  in  the 
name  of  the  company*  The  other  class  of  payments 
relate  to  proxies  issued  by  the  directors  to  be  used  at  the 
general  meetings  of  the  company. 

As  to  the  first  class,  the  fftcts  are  shortly  these  :•-* 
[His  lordship  referred  to  the  facts,  and  continued : — ] 
It  is  argued  that  the  payment  of  these  costs 
was  a  misapplication  of  the  funds  of  the  company, 
which  a  general  meeting  could  not  sanction,  and  certain 
authorities  are  referred  to  in  support  of  that  contention. 
The  first  of  these  is  KernagJwn  v.  WiUiams,  where  an 
injunction  was  granted  to  restrain  a  railway  company 
and  its  directors  from  using  the  funds  of  the  company 
to  pay  the  costs  of  a  suit  instituted  by  some  shareholders 
on  behalf  of  themselves  and  all  others  except  the  defend- 
ants against  the  company  and  the  directors  and  others 
to  recoter  moneys  alleged  to  have  been  misapplied. 
The  directors  whose  conduct  was  impeached  had  been 
removed,  and  three  of  the  plaintiffs  in  the  suit  had  been 
appointed  directors,  and  they  had  obtained  the  authority 
of  a  resolution  of  a  general  meeting  (to  prosecute  the 
suit  for  the  benefit,  and  at  the  expense  and  risk, 
of  the  company  as  from  the  commencement  thereof. 
This  was  followed  in  the  case  of  Pickering  i,  Stephenson, 
where  the  litigation  the  costs  of  which  it  was  sought 
to  pay  were  criminal  proceedings  for  libel  against  a 
certain  person  who  had  written  letters  strongly  con- 
demnatory of  the  board  of  directors  as  such  for  their 
management  of  the  affairs  of  the  company,  and  which 
also  contained  statements  alleged  to  be  libellous  upon 
them.  [His  lordship  read  part  of  Wickens,  Y.C.'s, 
Judgment,  L.  B.  14  £q.  at  pp.  340,  341,  and 
continued: — ]  In  both  those  cases  (Kernaghan  v. 
TFt7^ams  and  Pickering  v.  Stephenson)  the  proceedings 
the  cost  of  which  .was  in  question  were  proceedings  by 
some  of  the  shareholders  against  others,  and  Wickens, 
V.O.,  as  appears  from  the  words  I  have  quoted  from  his 
Judgment,  relies  mainly  upon  this  circumstance,  his  view 
being  that,  in  such  a  contest,  to  use  the  funds  of  the 
company  to  assist  one  side  against  the  other  would  be 
manifestly  ultrd  vires.  He  distinguishes  the  case  where 
litigation  arises  out  of  dealings  between  the  company 
and  a  shareholder  not  in  his  character  of  shareholder. 
But  in  such  cases  the  litigation  would  probably  be  in 
the  name  of  the  company  itself  as  the  plaintiffs  or 
defendants.  However,  I  do  not  gather  from  either  of 
these  decisions  that  where  the  litigation  is  not  between 
shareholders,  but  Is  against  a  stranger,  with  the  object 
of  preventing  him  from  continuing  a  course  of  conduct 
damaging  to  the  company,  that  the  company  are  pre- 
eluded  hom  paying  the  expenses  of  such  litigation, 
though  it  be  prosecuted  in  the  name  of  the  directors  and 
not  in  that  of  the  company. 

In  the  prosecution  of  Barge  I  am  satisfied  that  the 
directors  were  acting  entirely  in  the  interest  of  the 
society.  His  conduct  was  calculated  greatly  to  injure 
the  company.  The  directors  personally  might  have 
treated  it  with  contempt.  They  were  advised  by  the 
magistrate  to  adopt  the  course  of  prosecuting  him  for 
libelling  the  directors  as  the  most  effectual  mode  of 
putting  a  stop  to  his  outrageous  condnctt  and  I  have 
no  doabt  that  it  was  the  best  oouxse  to  take  in  the 
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HxssC 


IntereBtfl  of  the  Booiety.    I  cannot  hold  that  the  pay- 
ment of  these  ootte  was  uUrd  vires. 

I  have  conaiderably  more  difBcnlty  on  the  qnestion  of 
the  costs  of  the  prosecution  of  the  proprietors  of  the 
Broad  Arrow.  There,  also,  the  defendants  were 
strangers  to  the  sooie^,  and  the  publication  was 
calculated  indirectly  to  injure  the  society  itself ;  but  it 
was  not,  as  in  Barge's  case,  a  direct  libel  on  the  society, 
but  a  charge  of  corrupt  dealing  against  the  directors. 
It  was  a  matter  seriously  affecting  their  prirate 
characters,  and  only  incidentaUy  injuring  the  company, 
because  some  persons  might  be  deterred  from  becoming 
customers  if  they  belieyed  the  gross  charges  against  the 
honesty  of  the  directors.  The  object  of  the  prosecution 
was  mainly  to  clear  the  directors  from  an  infamous 
charge,  and  my  opinion  is  that  these  costs  ought  not  to 
have  been  paid  out  of  the  funds  of  the  society.  The 
payment  was  made  and  known  to  the  general  meeting  in 
1882  to  have  been  made  before  this  action  was  com- 
menced. There  ip  no  case  for  an  injunction,  and  I 
must  follow  the  decision  in  Pickering  y.  Stephmson  by 
declining  to  order  any  repayment  of  these  costs. 

Reliance  was  placed  during  the  argument  upon  the 
concluding  words  of  the  3rd  clause  of  the  memorandum 
of  association  of  this  company,  by  which,  after 
describing  their  business  as  that  of  general  dealers  for 
the  purpose  of  supplying  the  shareholders,  subscribers, 
and  their  friends  witik  a^rticles  of  domestic  consumption 
and  general  use,  and  giving  them  certain  special  powers, 
it  was  prorided  that  the  society  might*' do  all  such  other 
things  as  are  incidental  or  conduci? e  to  the  attainment 
of  the  above  objects,  or  any  of  them."  Similar  words 
were  treated  in  Simpson  t.  Westminster  Palace  Hotel  Co. 
as  Justifying  a  temporary  lease  of  a  portion  of  the  hotel 
to  the  India  Board.  And  in  Taunton  v.  The  Boyal 
Insurance  Oo.,  under  like  words,  it  was  held  that  an 
insurance  company  were  not  BcHngultrd  vires  in  paying 
losses  which  they  were  not  legally  liable  to  pay,  but 
which  similar  offices  were  accustomed  to  pay 
gratuitously.  The  same  words  were  held  to  be  materiid 
in  Joint  Stock  Discount  Co,  v.  Brown^  17  W.  E. 
1037,  8  Eq.  381.  In  the  absence  of  this  authority 
I  should  ha?e  been  inclined  to  suppose  that  such 
words  could  hardly  be  treated  as  enlarging  the 
scope  of  the  company's  operations,  but  must  rather 
be  considered  **  Expressio  eorum  qute  tacite  insunt** 
But  where  a  question  of  doubt  has  arisen  it  cannot  be 
denied  that  the  court  has  relied  on  such  words  and 
gifen  to  the  company  the  benefit  of  them.  They  do  not 
in  this  case  alter  the  conclusion  to  which  I  have  come. 
I  may  treat  them  as  supporting  my  ?iew  as  to  the  costs 
in  Barge's  case. 

The  other  question  arises  upon  a  different  state  of 
facts.  It  appears  there  are  a  large  number  of  share- 
holders in  the  society,  amounting  to  between  15,000  and 
16,000.  It  has  been  the  practice  of  the  directors  to 
send  to  each  of  these  shareholders  before  the  general 
meetings  a  printed  form  of  proxy,  impressed  with  a  penny 
stamp,  and  also  with  a  halfpenny  postage  stamp,  so  that 
each  shareholder  who  did  not  attend  the  meetings 
might,  If  he  pleased,  sign  and  return  the  proxy  without 
any  expense  to  himself.  These  proxy  papers  were 
printed  and  posted,  and  all  the  expenses  of  printing, 
posting,  and  stamping  them  have  been  from  time  to 
time  paid  out  of  the  funds  of  the  company. 

Some  of  them  which  have  not  been  used  have  been 
returned,  and  the  price  of  the  stamps  in  such  oases  has 
been  recofered  from  Somerset  House ;  but  if  used,  or  if 
unused  and  not  returned,  of  course  the  stamps  have 
been  paid  for  by  the  company.  The  form  of  proxy 
contained  the  names  of  several  directors,  any  of  whom 
might  act  as  proxy  for  the  person  signing  in  the  order 
in  which  they  were  named.  There  was  no  indication  on 
the  face  of  the  proxy  that  any  other  name  might  be 
iutftedy  and  the  form  authorized  the  parties  to  whom 


it  was  given  to  act  as  proxies  at  the  paiticolst  m 
or  at  any  adjournment  thereof,  as  also  st  af 
directed  at  such  meeting  or  adjournment. 
It  is  obvious  that  sudi  a  course  of  pn 
practically  give  the  directors  power  to  detenuBB  ii 
manner  as  they  might  think  fit  any  qnestioii  thiti 
arise  at  such  meeting.  Occasionally,  it  u  ajt 
proxy  papers  were  fdtered  by  the  insectifla  ' 
shareholders  of  a  different  name,  but  the  tvs 
tendance  at  the  meetings  was  only  about  150  a 
and  no  doubt  the  majority  of  proxies  fillsd  npi 
appoint  the  directors  named  in  them,  and  lo^ 
sufficient  in  number  to  determice  any  dispntsd  qi 
that  might  arise. 

Kow  I  express,  without  any  hesitation,  ii^  q 
that  this  is  an  improper  mode  of  procsedingi 
directors  have  no  right  to  employ  the  funds  of  tki 
pany  to  get  into  their  own  hands  the  najoiity  i 
voting  power.    It  is  said  that  this  is  sanolioiMd  I 
proceedings  of  other  Joint  atook  compsnisi.  Xk 
tempt  to  prove  this  has  completely  bmksa  dm, 
eveiyone  familiar  with  the  proceedings  of  paUie 
panies  must  know  from  his  own  observatkm  ^ 
too  often  done,  and  I  do  not  think  it  ii  a  ps 
which  any  existing  custom  can  sanction.  If  tbe 
were  put  broadly— Is  it  vUrd  vires  to  use  the 
the    company  to  induce  shareholders  to 
directors  their  proxies  P  I  conceive  that  oo  on 
hesitate  to  answer  that  question  in  the  negif' 
may  seem  to  be  a  very  small  thing  in  the  osm 
individual  shareholder,  but  the  sending  oat  d 
or  15,000  such  dreulara  requires  a  substaatiil 
money.    The  mere  stamps  on  15,000  proxisi 
halfpenny  return  stamp  amount  to  £93  15i., 
question  involved  seems  to  me  much  more  ' 
than  the  mere  money  consideration.    Saoh  a 
as  that  I  do  not  hesitate  to  say  is  a 
of  the  funds  beyond  the  power  of  a  genenl 
sanction.      I     have    not     to    deal    with  m\ 
of  proxies  sent  out  with  a  blank  to  be  fiUsd  ipi 
shareholders  with  the  name  of  the  person  vbob 
them,  but  even  in  that  case  I  do  not  think  it  r 
right  to  pay  the  stamp  on  the  proxy,  or  As . 
stamp  for  the  return  of  it,  out  of  the  compi^ 
It  is  obvious  that  a  shareholder  who  votes  bj  '^ 
BO  for  his  own  convenience  solely,  and  the 
no  more  right  to  expend  the  funds  of  the 
promote  the  convenience  in  this  respeet  of  s 
who  may  be  too  indolent  to  attend  the  mestiii 
would  be  in  providing  him  with  post  horsei  sr 
train  to  enable  him  to  attend.    The  qosstioe 
raised  and  argued,  and  I  desire  to  exprsH  ijf 
explicitly  upon  it.    I  think  that  the  tnadstimM 
pany  ought  not  to  be  used  for  printing  or  ieefll 
such  proxy  papers  as  have  been  used  in  thii  ci«i  "j 
stamping  or  paying  the  return  postage  oa  |^ 
of  any  kind.    But  it  seems  to  me  to  be  wiftis  »! 
of  the  company  to  print  and  send  out  pnp«  *■ 
proxy  papers,  by  which  I  mean  such  si  «*J*2 
In  any  way  to  influence  the  votes  of  ths  ahr^ 
reoeiring  them.    I  must,  thersfoi^  ^^JL 
injunction  restraining  the  company  snd  w 
from  using  the  funds  or  property  of  the  <w_ 
paying  for  the  stamps  or  retum  P*"^T?L, 
any  proxy  papers,  or  In  paying  for  the  P*®J^ 
Ing  out  any  pcoiy  papers  with  ttensmeioig^^ 
proxies  therein,  or  otherwise  calcdsted *^*T,^i 
directors,  or  to  influence  in  any  ""•""*i^v>fll# 
shareholders  in  the  society.    I  do  ^^^^^^ 
direct  any  repayment  of  mon^whioh  hi"?  ^ 
pended  in  this  way.    The  Judgment  m*  ■• 
costs.  , 

SoUdtoi  for  the  plalntlflto,  HtMyMm^     ^ 
Solicitors  for  the  direoton,  Tfn^  ^^^ 
DaMsont  Burch,  A  WMteksad. 
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loos,  and  on  their  prooeeding  againat  the  proprietors  of 
the  newspaper  t^  way  of  criminal  informattoD,  these 
laltev  were  sentenced  to  pay  fines  of  £50  and  £10. 

In  the  balance-sheet  of  the  Ist  of  Febmaiy,  1881, 
tliere  was  an  entry  of  legal  charges.  At  the  meeting  at 
which  that  balance-sheet  was  presented  a  question  was 
aakttd  as  to  whether  the  entry  included  any  of  the  costs 
of  this  prosecution,  and  it  was  answered  that  about  £200 
of  thoae  costs  were  included.  A  like  question  was  asked  at 
the  general  meeting  on  the  31st  of  March,  1882,  as  to  the 
tMlanoe-sheet  then  presented,  and  the  chairman  answered 
"  most  unquestionably."  The  costs  amounted  to  £591 
whioh  had  all  been  paid  at  the  commencement  of  the 
action. 

In  gifing  e?idence  in  this  action  the  company's  seo- 
retasy  stoted  that,  unless  the  above  libels  had  been 
stopped,  the  business  could  not  have  been  carried  on, 
and  Mr.  Lewis,  one  of  the  directors,  stated  that  they  had 
been  attempting  to  suppress  the  taking  of  commissions 
among  their  employi$,  and  that,  if  the  directors  were 
snpposed  to  be  doing  anything  of  the  kind,  they  could 
not  have  succeeded  in  their  attempts. 

The  other  costs  the  payment  of  which  was  complained 
of  eroae  out  of  the  conduct  of  one  Barge,  a  discharged 
emphyi,  who,  besides  writing  offensife  communications 
to  the  directors,  walked  up  and  down  in  front  of  the 
stores  wearing  placards  on  which  was  written  in  large 
charaoters— "  Public  Kotice.^Beware  of  the  (Confidence 
Trick  Party.— The  Army  and  Na?y  Stores,  117,  Victoria- 
street,  is  a  swindle  and  counterfeit,  and  the  directors  a 
gan|(  of  swindlers  and  blacklegs,"  with  more  to  the  same 
effect  On  his  being  brought  before  a  magistrate  for 
canaing  an  obstruction  the  magistrate  advised  the 
directors  to  summon  him  for  libel,  which  was  done  on 
his  refusing  to  promise  to  desist  from  his  conduct  in  the 
futare,  and  he  was  ultimately  convicted  and  sentenced 
to  a  term  of  imprisonment.  The  costs  were  £161,  and 
had  been  paid  since  the  commencement  of  the  action. 

The  proxies  which  were  complained  of  were  sent  out 
with  names  of  certain  of  the  directors  inserted  who  were 
to  act.    A  stamped  cover  for  return,  was  enclosed. 

The  facts  as  to  the  proxies  are  set  out  in  the  judg- 
ment. The  proxies  cost  the  society  about  £110  a  year. 
The  issuiog  of  proxy  forms  was  authorised  by  the 
articles. 

Pmrion^  Q.O.,  and  Colquhoun^  for  the  plaintiff*. — 
The  pigments  for  the  prosecutions  were  ulird  v»re«,  and 
ooold  not  be  sanctioned  by  a  general  meeting: 
XemaghmH  v.  WiUiatM,  L.  B.  6  Eq.  228, 17  W.  B.  Oh. 
Diff.  148;  Pickering  v.  8iephm$ony  20  W.  B.  654, 
li.  B.  14  Eq.  322.  The  action  is  properly  not  in  the 
name  of  the  society:  Bumll  v.  WaheflM  WakrwwH 
Co.^  23  W.  B.  887,  L.  B.  20  Eq.  474. 

O.  Hadingif  Q.C\,  and  JSadt^^  for  the  defendant 
directors.— The  memorandum  of  association  authorises 
the  payment  of  these  oosts  to  put  a  stop  to  these  libels, 
for  it  provides  for  the  doing  of  "  all  such  .  .  .  things 
aa  are  incidental  or  condudve  to  the  attainment  of  the 
objects  [of  the  society]":  Simpson  v*  WestmimUr 
Palace  UoUl  Co.,S  H.  L.  Cas.  712,  9  W.  B.  H.  L.  Dig. 
8  ;  TaufOon  v.  Boyal  Insurance  Socidy^  12  W.  B.  549» 
2  B.  ft  M.  135. 

C^l  BmmeU,  for  the  reptesentatives  of  a  deceased 
diieetor.— >A11  the  payments  made  were  bon4  fide^  and 
repayment  by  the  dirsotors  or  their  estates  should  not 
be 


Colquhoun  replied. 

Jaly  14.-~The  toUowing  written  lodgment  was  de* 
Umiedby 

Kay,  J.— -This  action  ia  brought  by  a  shareholder,  on 
behalf  of  himself  and  aH  other  shareholders  in  the  Army 
and  Navy  OMfcraHvt  0»oii^  (Umited),  agataet  ttmt 


company  and  some  of  the  directors,  seeking  to  restrain 
them  from  making  certain  payments  out  of  the  funds  of 
the  company,  and  to  recover  moneys  alleged  to  hafe 
been  improperly  so  paid.  There  Is  no  case  of  corrupt 
dealing  made  against  the  directors,  and  if  the  payments 
could  be  authorized  by  a  general  meeting  of  the  com* 
pany  the  matter  would  be  entirely  within  the  decision 
of  Foss  V.  HarMtle,  2  Hare,  461,  and  the  court  must 
decline  to  interfere.  But  the  allegation  is  that  the 
payments  in  question  could  not  be  so  sanctioned,  but  are 
altogether  uUrd  vires. 

These  payments  ate  of  two  kinds.  The  first  are  for 
the  oosts  of  certain  criminal  proceedings-  for  libel,  insti- 
tuted by  the  directors  as  prosecutors,  and  not  in  the 
name  of  ^e  company,  llie  other  class  of  payments 
relate  to  proxies  issued  by  the  directors  to  be  used  at  the 
general  meetings  of  the  company. 

As  to  the  first  class,  the  facts  are  shortly  these  :•-* 
[His  lordship  referred  to  the  facts,  and  continued  :-•] 
It  is  argued  that  the  payment  of  these  costs 
was  a  misapplication  of  the  funds  of  the  company, 
whioh  a  general  meeting  could  not  sanction,  and  certain 
authorities  are  referred  to  in  support  of  that  contention. 
The  first  of  these  is  Kernaglian  v.  WiUiamSf  where  an 
injunction  was  granted  to  restrain  a  railway  company 
and  its  directors  from  using  the  funds  of  the  company 
to  pay  the  oosts  of  a  suit  instituted  by  some  shareholders 
on  behalf  of  themselves  and  all  others  except  the  defend- 
ants against  the  company  and  the  directors  and  others 
to  recoter  moneys  idleged  to  have  been  misapplied. 
The  directors  whose  conduct  was  impeached  had  been 
removed,  and  three  of  the  plaintiffs  in  the  suit  had  been 
appointed  directors,  and  they  had  obtained  the  authority 
of  a  resolution  of  a  general  meeting  (to  prosecute  the 
suit  for  the  benefit,  and  at  the  expense  and  risk, 
of  the  company  as  from  the  oommencement  thereof. 
This  was  followed  in  the  case  of  Pickerings.  Stephenson^ 
where  the  litigation  the  oosts  of  which  it  was  sought 
to  pay  were  criminal  proceedings  for  libel  against  a 
certain  person  who  had  written  letters  strongly  con- 
demnatory of  the  board  of  directors  as  such  for  their 
management  of  the  affairs  of  the  company,  and  whioh 
also  contained  statements  alleged  to  be  libellous  upon 
them.  [His  lordship  read  part  of  Wickens,  Y.C's, 
Judgment,  L.  K.  14  Eq.  at  pp.  340,  341,  and 
continued: — ]  In  both  those  cases  ^Kernagkan  v. 
Williams  and  Pichering  v.  Stephenson)  the  proceedings 
the  cost  of  which  .was  in  question  were  proceedings  by 
some  of  the  shareholders  against  others,  and  Wickens, 
V.O.,  as  appears  from  the  words  I  have  quoted  from  his 
Judgment,  relies  mainly  upon  this  circumstance,  his  view 
being  that,  in  such  a  contest,  to  use  the  funds  of  the 
company  to  assist  one  side  against  the  other  would  be 
manifestly  vltrd  vires.  He  distinguisbes  the  case  where 
litigation  arises  out  of  dealings  between  the  company 
and  a  shareholder  not  in  his  character  of  shareholder. 
But  in  such  cases  the  litigation  would  probably  be  in 
the  name  of  the  company  itself  as  the  plaintiffs  or 
defendants.  However,  I  do  not  gather  from  either  of 
these  decisions  that  where  the  litigation  is  not  between 
shareholders,  but  is  against  a  stranger,  with  the  object 
of  preventing  him  from  continuing  a  course  of  conduct 
damaging  to  the  company,  that  the  company  are  pre- 
eluded  hom  paying  the  expenses  of  such  litigation, 
though  it  be  prosecuted  in  the  name  of  the  directors  and 
not  in  that  of  the  oompany. 

In  the  prosecution  of  Barge  I  am  satisfied  that  the 
directors  were  acting  entirely  in  the  interest  of  the 
society.  His  conduct  was  calculated  greatly  to  injure 
the  oompany.  The  directors  personally  might  have 
treated  it  with  contempt.  They  were  advised  by  the 
magistrate  to  adopt  the  course  of  prosecuting  him  for 
libelling  the  directors  as  the  most  effectual  mode  of 
putting  a  stop  to  his  outrageous  conducti  and  I  have 
>^o  4ouht  that  it  was  the  beat  ooone  to  take  in  the 
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Having  regard  to  the  title  of  the  aoooust,  whUh  oontftinB 
the  words,  *'  Ex  parte  the  Metropolitan  Board  of  WorkSy" 
the  board  are  liaUa  fw  payment  of  the  ooeta  of  the 
re-invefetment  of  the  fund  according  to  the  80tli  aeotion 
of  the  Lands  Clauses  Consolidation  Act,  1845.  They 
referred  to  Be  J.  B,  J<mee*e  Deviied  Eitates,  30  Bolici- 
TOBs*  JouBKAL,  p.  28,  bofoie  Kay,  J.,  at  chambers, 

Oswald,  for  the  Metropolitan  Boaid  of  Works.— There 
was  no  necessity  for  transferring  the  f tmd  to  the  credit  of 
the  suit  before  its  re>inTeetment,  and  by  so  doing,  without 
any  ref erenoe  to  the  special  Aot»  the  fund  has  be«n  taken 
home  in  a  way  inconsistent  with  the  liability  of  the  board 
for  payment  of  the  costs  of  re-inTeatment.  The  words  "  Bm 
parU  The  Metropolitan  Board  of  Works  "  only  indicate  the 
source  from  which  the  fund  wasderifed*  [He  raf erred  to 
Melling  v.  Bird,  1  W.  B.  219,  17  Jar.  155 ;  Bnnon  ▼. 
Fenwiekj  14  W.  R.  257 ;  Prescott  ▼.  Wood,  37  L.  J.  Oh. 
691 ;  Fieher  ▼.  Fieher,  22  W.  B.  688,  L.  B.  17  Eq.  340 ; 
Noehy,  Nock,W.  N.,  1879,  p.  125  ;  Morgan  and  Wurts- 
burg  on  Costs,  p.  296.]  The  Judicature  Act  and  the  Bales 
of  1883  make  no  alteration  in  the  law  with  respect  to 
such  costs.  It  is  difEerent  from  an  application  for 
payment  out  of  court  of  money  in  which  the  board  are 
interested.  If  the  board  are  liable  to  any  costs  of  this 
application,  they  are  only  liable  to  pay  one  set  of  costs 
of  the  tenants  for  life  and  the  costs  of  the  trustees. 

Cookion,  Q.C.,  in  reply.— The  words  **  Eoo  parte  The 
Metropolitan  Board  of  Works"  in  the  title  of  the 
account  are  sufficient  to  keep  ali?e  the  liability,  under 
the  80th  section  of  the  Lauds  Clauses  Act,  1846,  of  tb* 
board  for  the  expenses  of  the  re*inyeetment  of  the 
money.  The  cases  cited  by  the  other  side  are  not  in 
point.  In  Broum  t.  Fenwiek  the  fund  was  transferred 
to  the  credit  of  the  cause  only.  In  PreeeoH  v.  Wood 
the  fact  was  the  tame.  Fieher  t.  Fieher  really  turns 
on  that  fact.  In  Nock  ▼•  Noek  the  fund  was  placed  to 
the  general  credit  of  the  action,  and  there  was  also  an 
agreement  with  respect  to  costs.  This  case  does  not 
cairy  the  matter  further  than  Fiehir  ▼.  Fi$h^, 

NoBTH,  J. — It  is  the  present  practice  to  adopt  the 
coarse  of  referring  to  the  undertaking  in  the  title  of  an 
account  by  inserting  in  the  title,  *'  Ex  parte  The  Metro* 
politan  Board  of  Works/'  or  whatcTcr  it  may  be,  and  to 
omit  mention  of  the  special  Act  and  the  Lands  Olausea 
Consolidation  Act.  In  the  present  case  the  title  of  the 
account  Ip,  '<  DrcJee  ?.  Oreavee,  1868,  D.  115.  Ex  parte 
The  Metropolitan  Board  of  Worki'  Account  of 
Estates  deflsed  by  the  Will  of  Caroline  Guyaid, 
deceased.'*  The  mention  of  the  special  Act,  the  Metro- 
politan Street  Iraprofements  Act,  1877,  is  omitted.  The 
qaestion  is  whether  the  omission  in  the  title  of  any 
reference  to  the  special  Act  precludes  the  applicants 
from  obtaining  costs  from  the  Metropolitan  Board  of 
Works.  None  of  the  cases  cited  is  precisely  in  point.  In 
eeveral  there  was  no  reference  in  the  title  of  the  account 
either  to  the  promoters  or  to  the  special  Act ;  and  it  was 
decided  that  the  promoters  were  not  liable  to  pay  the  costs. 
Two  or  three  of  the  cases  cited  leave  the  tides  of  the 
accounts  in  doubt.  In  the  present  case  the  object  and 
reaBon  of  inserting  in  the  title  of  the  account  the  words 
*' Ex  jjarie  The  Metropolitan  Board  of  Works"  was 
because  the  board  continued  to  be  intsreated  in  the 
fund.  For  what  other  reason  were  these  words  inserted 
except  that  the  board  are  liable  to  pay  the  costs  P  In 
the  case  of  Brown  ▼.  Fenwich  it  does  not  appear  pre- 
cisely what  the  title  of  the  account  was.  No  case 
cited  prevents  me  from  deciding  that  the  board  must 
pay  the  costs,  and  that  the  reference  to  the  board  in  the 
title  of  the  account  is  suf&cient  to  make  them  pny. 
The  application  is  made  under  the  special  Act  which 
is  mentioned  in  the  title  of  the  summons.  Two  orders  in 
ehambers  for  the  re.  investment  of  money  paid  into  court 
by  the  board  bav^  b^^P  produced  to  me,  and  in  neither  is 


there  any  reference  to  a  speelal  Act  in  tiis  tib 
account,  and  yet  the  court  gave  ooeti  agaiait  U 
which  appeare  to  have  been  zepiwented  whsa  U 
were  made.  These  are  preobdy  in  point 
are  itOl  Intafested  in  the  matter  by  Mam  d 
"  Ex  part^  The  Melropdiitui  Boaid  of  Wodi* 
ing  on  the  title  of  the  aooount,  and  thesis' 
pay  the  costs  of  the  re-iuTeatment  in  pomnc 
Lands  aaoses  Oon8olidati<m  Act,  indodfaig  fti 
cant's  costs  of  this  appUeatlon,  the  appUcivt  ^ 
peering  and  asking  for  his  eoati* 
Solioitora,  C.  Oronin;  R.  Ward. 


Chao.  Dlf .  1 
Pearson,  J.  ( 

In  re  SEU'-Acmre  Sbwino  Mkcam  Ok 

(kmpanff^Winding  wp^Origimal  dtreoter-Oi 

The  artidee  of  oaoeiaHon  of  a  eomptmf . 
f As  firet  director  $  should,  within  two  meaOi  •/ 
of  their  appointment,  heoome  the  registered  \ 
250  shares  of  £1  each,  and  thai  the  first  ii 
company  should  he  appointed  by  a  meeting  of 
to  the  memorandmm  of  association  forthwith 
traiion.     The  company  was  incorporated  <m 
January,    1884.      A    meHing   of    the   la 
the  memorandum  was  held  on  the  Itth  of  Jt 
T.,  who  was  not  a  suhscriher,  was  appointed 
first  directors.    A  draft  prospectus  was  thn  i 
signed  hy  the  directors  present,  including  f, 
name  was  inserted  as  a  director,     T,  allegdf^ 
not  know  the  company  weu  formed  hefifretk 
the  lUh,  hut  thought  it  a  pretiminarg  "' 
ntver  attended  another  meeting  nor  in  ang  wsg 
director,  nor  applied  for  nor  was  allotted  oaf  lii 
company  was  ordered  to  he  wound  §?»«•*•[ 
August,  1885.     The  liquidator  cUimed  is  fd  T.\ 
list  of  oontributories  for  250  shares. 

Held,  that,  under  the  cireumstanese,  T. 
taken  to  have  heoome  a  director,  and  coM  net, 
he  put  on  the  list  of  oontrihutories. 

Adjourned  summons. 

The  Self-Acting  Sewing  Maehias  Oo.  (  .^  . 
incorporated  on   the    11th  of  Januaiy,  "«•  J 
articleaof  association  proTided  as  foUovi:- 
The  first  direotora  of  the  company  shsQ  bs  r 
by  (he  subscribers  to  the  memorandam  of  •( 
at  a  meeting  to  be  held  forthwith  after  tbe  ^M 
of  the  company."    "Art.  56.  Bfery  V^^* 
be  elected  a  director  of  the  company  Ml  (n 
the  case  of  tha  first  directors)  be  the  tefi^ 
prietor  of  250  shares  in  the  company  at  «•( 
such  appointment.    The  first  direotofs  "W*  f^ 
become  the  regiatered  proprietors  of  IM  <^ 
within  twc  months  of  the  date  of  their  r 
"  Art.  63.  The  office  of  director  shall  be  ^    ^ 
shall  cease  to  hold  the  registered  qualillos«oB. 

On  the  12th  of  January,  1884,  the  w^^^Ti 
memorandum  of  association  met  and  ^"^^ 
Turner,  who  was  not  a  aubaeriber,  and  ewn,r 
of  the  company.  , , 

On  the  14th  of  January,  1884.  a  meetag»* 
was  held,  which  Turner  attended.     At  tl 
draft  prospectus  was  submitted,  approted  " 
Turner  and  the  other  directors  present.   IdBJ 
included  Turner's  name  as  one  of  the  lint  tf' 

(a.)  Beported  by  G.  E.  JarriBT,  Bsq., 
Law. 
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0  diMBaMd  anci  agreed  at  this  meeting  what 
of  applioations  ought  to  be  reoeived  before  pro- 
to  allot  sbaree,  and  the  mode  of  paying  the 
friee  for  certain  patents  was  decided  upon. 

time  afterwards  Tomer  went  to  the  company's 

01  the  intention  of  attending  a  directors'  meet- 

f  the  aeoretary  refused  to  allow  him  to  take  bis 
the  board,  on  the  ground  that  he  had  not 
ihy  taking  shares.  Turner  never  took,  nor  was 
Id  to  by  any  oiAoial  of  the  company  to  take, 
H,  nor,  except  as  above  stated,  did  he  ever  act 
H|  St  a  director  of  the  company, 
hnpsny  was  ordered  to  be  wound  up  on  the  8th 
tf  188S.  On  the  appointment  to  settle  the 
^antribntoriesy  the  liquidator  sought  to  put 
m  the  list  for  S50  shares,  the  amount  of  a 
I  qnah'fication,  on  the  ground  that  he  had 
theoi&oeof  director. 

Itterwas  adjourned  into  court,  and  now  came 
whig.  Turner  deposed  that  be  was  not 
pen  he  attended  the  meeting  of  the  14th  of 
WS8^  that  the  company  was  elreadj  ineor- 
rbst  supposed  It  to  be  merely  a  preliminary 

[O.O.,  and  W.  F.  HamtUon,  for  the  official 
•Tomer   acted    as    a  director,  signed  the 

Itnd  allowed  it  to  go  forth  to  the  public  with 
nt  in  it  that  he  was  a  director.  He  was, 
emd  to  take  the  shares  necessary  to  qualify 

Idiieetor:  Kartah*$  cai9,  L.  B.  20  Eq.  506, 

^tit  Turner.-— There  Is  evidence  that  Turner 

I  only  meeting  he   attended   was  merely  a 

'  meeting,  and  did  not  know  that  the  com- 

km  incorporated.    If  Turner  ever  did  act  as 

\y»  not  taking  shares   vacated   his   office 

1 63,  and  that  relieved  him  from  any  con- 

ahaiee.    The  company  must   take  the 

y  find  it  in  the  articles :  i2«  Atn^alian 

( Navigation  ;  MilW  •  cuit^  3  Oh.  D.  661 

.54. 

Ma  in  reply. 

J^i  J.— This  case  comes  before  the  court  as  bare 
wi  for  coming  to  a  decision  as  can  possibly  be. 

tiieilly  nothing  to  be  known  about  the  proceed- 
company  except  from  the  evidence  of  the 
sought  to  be  made  liable  and  that  of  the 
Nator.    The  gentieman  who  is  sought  to  be 
^haa  not  a  very  clear  recollection  of  what 
hm  his  evidence  is  better  than  that  of  the 
lAidator,  who  knows  nothing  but  what  he  can 
'J  books  of  the  company.    Now  Mr,  Turner 
he  thougbt  the  meeting,  which  aU  admit  he 
"^  January  14,  was  a  preliminary  meeting  only, 
that  there  was  a  previous  meeting  of  the 
to  the  memoiandttm  of  association,  at  which 
directors,  and  among  them  Mr,  Turner, 
the  meeting  of  directors  on  the  Uth  of 
^whiob  he  appears  to  have  been  invited,  and 
^  that  meeting  state  that  a  proof  prospectus 
•d  and  approved,  that  the  memorandum  and 
^JJ»oclation  were  laid  on  the  table,  apd  that 
"^iQQQa  feeling  of  the  directors  was  expressed 
^  ahares   should    the   appUoations    exoeed 
«ttd,  further,  that  any  amount  subscribed  for 
ffj  "am,  up  to  a  further  £10,000,  should  be  paid 
*Sk.        (Limited)    in  part  payment  of  the 
|J»  wpaid  for  patents,  ftc,  under  the  contract; 
irii»2?**  *o  My  sum  received  by  the  company 
\i^*^^^oyn£^0,W)Oj  a  mole^ thereof 
rw  to  the  Motor  Co.,  and  that  company 
^^  ^  privilege  of  nominating  a  director  of 


this  company  immediately  after  the  first  allotment  of 
shares."  So  far  as  that  goes  it  confirms,  I  think,  Mr. 
Turner's  statement  that  the  matters  discussed  at  that 
meeting  were  mostly  preliminary.  However,  Mr.  Turner 
did,  at  that  meeting,  approve  the  prospectus  which 
represented  him  as  a  director.  In  order  that  he  should 
be  a  director  it  was  a  sine  ^uS  non  that  he  should  take 
250  shares.  He  never  took  those  shares  or  was  asked  to 
take  them,  and,  from  the  time  of  the  issue  of  the 
prospectus,  be  had  nothing  whatever  to  do  with  the 
company.  On  the  cases  he  was  bound  to  take  the 
shares  within  a  reasonable  time,  but  he  might,  within 
that  time  have  refused  or  resigned  office.  I  think  his 
conduct  was  equivalent  to  a  resignation  or  refusal,  and 
that  it  is  absurd  to  say  he  acted  as  a  director  or  agreed 
to  take  shares.  The  application  must  be  dismissed, 
with  costs.  The  liquidator  may  hc^ve  hie  costs  oat  of 
the  estate, 

Solidton,  W.  F.  Tarn  |  Tayl^^  Hoare^  4  Co. 


Chan.  Biv. 
Stirling, 


Wv.l 


JnlyS4> 

LuKLET  v»  Sucyoirs.  (a.) 

Bill  of  iaU^^Form^Proviiions  for  mainUnanee  and 
defiOianee  of  th$  security — BilU  of  Sale  Ad  (1878) 
Amendment  Ad,  1882,  s.  9. 

A  liU  of  Bale  over  certain  ehatteU  was  given  to  secure 
£80  with  interett  "at  the  rate  of  one  shilling  in  the 
pound  per  month,"  There  was  a  proviso  for  redemp" 
Hon  on  payment  of  the  sum  secured  by  monthly  install 
ments  of  £8  eaoh^  and  also  a  proviso  that,  in  t?ie  event  of 
default  being  made  in  the  payment  of  any  instalment^ 
all  the  instalments  should  become  due,  ana  that  if  the 
grantee  of  the  bill  of  sale  became  entitled  to  seize  the 
chattels^  he  and  his  agents  might  enter  and  remain  upon 
any  premises  where  the  chattels  might  be^  and,  if  neoeS" 
sary,  break  open  doors  and  windows  in  order  to  obtain 
admission. 

Held,  that  the  bill  of  sale  was  valid,  the  statement  of 
Vie  interest  payable,  and  the  time  of  payment  being 
sufficient,  and  that  the  provision  as  to  seizure  of  the 
chattels  and  breaking  open  doors  and  windows  was  not 
an  infringement  of  thtform  given  in  the  schedule  to  the 
Act. 

Trial  of  action. 

This  was  an  action  brought  by  H.  B.  Lumley,  the 
owner  of  certain  goods  and  chattels  at  51,  Oonduit*street, 
claiming  an  injunction  to  restrain  the  defendant^  who 
held  a  bill  of  mIo  over  the  chattels,  from  remaining  in 
possession  or  otherwise  interfering  with  them ;  lor  a 
declaration  that  the  bill  of  sale  was  void;  and,  in  the 
alternative,  if  held  valid,  lor  redemption  of  the  goods 
and  chattels  comprised  therein. 

The  bill  of  sale,  which  was  given  on  the  26th  of  Janu- 
ary, 1884,  to  secure  £80  with  interest,  '*  at  the  rate  of  one 
shilling  in  the  pound  per  month,"  contained  a  proviso  for 
the  redemption  of  the  chattels  upon  payment  of  the 
money  ssecured  by  equal  monthly  instalments  of  £8,  and 
stipulated  that,  in  the  event  of  default  in  the  payment  of 
any  of  the  instalments,  the  whole  of  the  instalments 
were  to  become  due  at  once,  and  that  if  the  defendant 
became  entitied  to  seize  the  chattels,  he  or  his  agents 
might  enter  and  remain  upon  any  premises  where  tbose 
chattels  might  be,  and,  if  necessary,  break  open  doors  and 
windows  in  order  to  obtain  admission. 

Three  instalments  were  paid,  but  default  was  made  in 

(a.)  Reported  by  J.  W.  Gbxio,  Esq.,  Barrister-at- 
Law. 
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the  payment  of  the  fourth,  and  in  January,  1885,  the 
defendant,  L.  Simmons,  the  holder  of  the  bill  of  tale, 
took  poeseadott  of  the  furniture.  The  plaintiff,  by  his 
statement  of  claim,  expressed  himself  willing  to  pay 
the  amount  aotually  due  under  the  bill  of  sale,  whether 
it  were  void  or  not,  but  denied  that  the  sum  oUimed  by 
the  defendant  as  due  was  the  oorrect  amount. 

T.  L.  WUkinwn^  for  the  plaintiff. -^The  bill  of  sale  is 
void,  on  the  ground  that,'  having  regard  to  the  speoial 
profisions  contained  in  it,  it  is  not  in  aooordanoe  with 
the  form  in  the  schedule  to  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (see  section  9), 

R.  NevdUt  tot  the  defendant 

Smuxro,  J.  [after  stating  the  facta  and  dismissing  a 
part  of  the  action  which  set  up  that  the  defendlnt 
refused  to  deliver  an  account  of  the  money  due  to  him 
and  had  been  exercising  undue  pressure],  said  three 
objections  had  been  taken  to  the  bill  of  sale— >viE.,  (1) 
that  the  rate  of  interest  had  not  been  properly  stated  ; 
(8)  that  the  provision  making  all  the  Instalments  due 
on  a  default  in  payment  of  one  was  invalid  having 
regard  to  the  form  in  the  Act ;  and  (3)  that  the  power 
to  break  and  enter  was  also  contrary  to  the  Act.  As  to 
the  first  point,  the  form  in  the  schedule  contained  the 

words  '*  interest  thereon  at  the  rate  of  per  cent. 

per  annum  [or  whaiever  dn  may  he  tJ^e  rtM]"  In 
Davi$  V.  Burton,  32  W.  B.  428, 11  Q.  B.  D.  587,  it  was 
laid  down  by  the  liaster  of  the  BoUs  that  **  the  real 
principle  of  ^e  form  is  that,  whatever  may  be  the  con* 
sidention  for  tiie  sum  of  money  secured  by  the  bill  of 
sale,  a  fixed  sum  shall  be  stated  therein  in  fignree  and  in 
direct  terms,  and  that  sum,  with  rateable  interest  thereon, 
shall  be  recovered  by  the  holder."  The  case  of  Myera 
V.  EUioltf  ante,  p.  838,  16  Q.  B.  D.  526,  where  the 
bill  of  sale  was  held  void,  was  distinguishable,  and  the 
dicta  of  the  judges — ^the  Oourt  of  Appeal— reilly  went 
further  than  their  decision.  Lopes,  UJ.,  said  the  words 
in  the  schedule  meant  "  that  the  bill  of  sale  is  to  specify 
the  percentage  per  annum,  or  per  month,  or  whatever 
the  rate  may  be.*'  In  his  opinion  the  statement  of  the 
rate  of  one  shilling  per  pound  per  month  was  sufficient. 

The  second  poiat  also  depended  on  the  authority  of 
the  same  two  cases.  There  was  no  authority,  however, 
exactly  on  all  fours,  though  in  Hethtringion  v.  Qroome^ 
33  W.  B.  103, 18  Q.  B.  D.  769,  the  words  "stipulated 
time  of  payment"  in  the  schedule  to  the  Act  had 
received  Judicial  interpretation.  In  the  present  case  the 
bill  of  sale  did  provide  a  stipulated  time  of  payment.  The 
third  point  raised  was  that  the  provisien  empowering  the 
grantee  to  break  open  doors  was  an  unauthorised  addition 
to  the  form  in  the  Act.  That  form,  however,  admitted 
of  certain  additions,  for  it  provided  for  the  insertion  of 
terms  as  to  insurance,  payment  of  rent,  ftc,  for  the 
maintenance  or  defeasance  of  the  security,  and  the  word 
'*  defea^anoe  "  had,  in  dmecHidated  Credit  Corporation 
V.  Ooeney,  ante,  p.  106, 16  Q.  B.  D.  24,  been  held  to 
include  realization.  The  clauses  as  to  realisation  must, 
however,  be  subject  to  certain  conditions,  they  must  not 
infringe  section  7  or  section  13  of  the  Act.  But  the 
clause  in  the  present  bill  of  sale  did  not,  in  his  opinion, 
interfere  with  the  operation  of  either  of  these  sections. 
Accordingly  the  bill  of  sale  must  be  held  validi  and  the 
action  dismissed^  with  costs. 

Solicitor  for  the  plaintiff,  (7.  A.  Angier. 

Solicitor  for  the  defendanti  M»  Nordon^ 


EN"  BAmntUPTCY. 
Q.  B.  Div.  (Gave,  J.) 
Ex  parte  Consolibated  Credit  Goinu 
In  re  CLEiVES.  (s.) 

BiU  of  eaU    Statutory  /omi— (7o«aiioiil  /» 
ossuraaee. 

A  covenant  in  a  biU  of  gale  for  fmiher 
the  grantor  and  those  timing  under  him  dm 
them. 

The  queetioa  in  this  case  was  whether  a  U 
was  void  as  not  being  in  the  form  profidsi  bf 
of  Sale  Act,  1882,  because  it  contsined  s  eoi 
further  assurance  by  the  grantor  and  tkon 
under  her. 

A  different  clause  in  a  bill  of  sals  in  ths  i 
had  been  attacked  in  Consolidated  QrM  (k 
V.  Qosney,  anU,  p.  106,  16  Q.  B.  D.  24, 
was  held  good* 

Lee  Soherts,  lor  the  trustee  in  bsaknplq 
grantor,  contended  that  the  bill  of  mOs  vm 
relied  on  Liperpool  Commercial  It 
Richardson,  30  Soucnons'  Jouxital,  433, 
of  sale  with  a  covenant  for  further  asnuisfl 
mortgagor  and  every  other  person  dsiaiag 
in  the  mortgaged  chattels  was  held  bad. 

Jdf,  Q'O;  for  the  grantees.— The  < 
case  is  distinguishable.    The  form  of  c 
assurance  there  held  to  vitiate  the  biU  ' 
that  which  is  implied  by  the  Ckmv 
s.  7  (1),  (0.),  in  all  mortgages  "by 
But  here  the  grantor-  covenanted  only 
those  claiming  under  her,  while  in   ' 
chief  objection  taken  was  that  the 
'*  every  other  person  claiming  any 
goods. 

Lee  Reherts  referred  to  a  case,  &  psrt^^ 
re  Roberts,  in  which,  two  days  preHoml/i  r 
ease  had  been  followed  by  Oave,  J. 

Cavb,  J.— This  is  one  of  the  fsiy 
lately  decided  here  caused  by  the 
unfortunate  attempt  of  the  Legialatoie  ^  ^ 
form  in  which  biUs  of  sale  shoold  be  disn 
invites,  by  the  terms  of  the  Act,  the 
terms.  This  has  led  to  the  inssrtion  ol  m 
which  the  courts  have  had  to  hold  isfaHi  U\ 
take  to  try  and  foroe  business  transsctioai  W^ 
form  instead  of  stating  and  applying  prisdpM 

I  have  here  three  cases  to  coosite-M 
ease,  in  which  this  point  was  not  hetow  ^ 
second,  Eoo  parte  Stanford,  In  re  Berkr,  m 
where  the  insertion  of  the  ststntocy  poM 
the  Oonveyancing  Act  by  the  use  of  the  wj" 
floial  owner,"  as  there  preeoribed,  was  hM 
the  biU ;  third,  Richardson's  ease,  dsfliM  bfs 
oourt  after  waiting  for  the  deoisioa  o(  tn 
Appeal  in  Ex  parte  Stanford,  whieh  bM  «■• 

It  follows  from  Ex  pake  Stanford  tbsU 
further  assurance  is  unobjectionable  in  tow 
it  is  not  otherwise  hiconsistent  with  the  Bflk  «| 
In  Richardson's  case  it  was  held  »^ 
there  was  beyond  the  usual  mortgsgs  O0f|*|g 
the  material  point  present  in  Rieierdtss^n 
and  I  think  I  shaU  be  within  tiisie  Mii«^ 
that  the  ordinary  covenant  for  further  r"^ 
(a  veiy  ordinary  form  indeed)  ia  good. 

Solicitor   for   the   OoosoUdatad  Gcedit  < 
P.  E,  Vanderpump. 

Solicitora  for  the  trustee,  Andr^sTr^ 

(a.)  BepoEted  by  J.  T.  Wxus,  Ei9t  ^ 
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was  alBo  disousted  ancl  agreed  at  this  meetiiig  what 
amoniit  of  applications  onght  to  be  Teoeived  before  pro- 
eeeding  to  allot  ahares,  and  the  mode  of  paying  the 
agreed  piiee  for  certain  patents  was  decided  npon. 

Some  time  afterwards  Tomer  went  to  the  company's 
ofQce  with  the  intention  of  attending  a  directors*  meet- 
ing, but  the  secretary  refused  to  allow  him  to  take  his 
seat  at  the  board,  on  the  ground  that  he  had  not 
qualified  by  taking  shares.  Turner  never  took,  nor  was 
he  applied  to  hy  any  offtoial  of  the  company  to  take, 
any  shares,  nor,  except  as  abofo  stated,  did  he  ever  act 
in  any  way  as  a  director  of  the  company. 

The  company  was  ordered  to  be  wound  up  on  the  8th 
of  August,  188S.  On  the  appointment  to  settle  the 
lilt  of  oontributories,  the  liquidator  sought  to  put 
Tamer  on  the  list  for  250  shares,  the  amount  of  a 
director's  qualification,  on  the  ground  that  he  had 
aeoepted  the  office  of  director. 

The  matter  was  adjourned  into  court,  and  now  came 
on  tot  hearing.  Tumer  deposed  that  he  was  not 
aware  when  he  attended  the  meeting  of  the  14th  of 
January,  1884»  that  the  company  was  already  incor- 
porated, but  supposed  it  to  be  merely  a  preliminary 
meeting. 

EvertU,  Q.C,  and  W.  F.  Hamilton,  for  the  official 
Hguidator. — ^Turner  acted  as  a  director,  signed  the 
prospectus,  and  allowed  it  to  go  forth  to  the  public  with 
the  statement  in  it  that  he  was  a  director.  He  was, 
therefore,  bound  to  take  the  shares  necessary  to  qualify 
him  to  be  a  director :  Karuth'9  caHt  L.  B.  20  Eq.  506, 
t4  W.  B.  Dig.  65. 

Tate  Lm,  for  Turner. — ^There  is  evidence  that  Turner 
thought  the  only  meeting  he  attended  was  merely  a 
prelimitLary  meeting,  and  did  not  know  that  the  com- 
pany was  tiien  incorporated.  If  Tumer  ever  did  act  as 
a  director,  his  not  taking  shares  vacated  his  office 
under  article  63,  and  that  relieved  him  from  any  con- 
tnot  to  take  shaies.  The  company  must  take  the 
oontnust  as  they  find  it  in  the  articles :  Re  Auitralian 
JHreet  Steam  Navigation  ;  Hiller^  $  COK,  3  Oh.  D.  661 
15  W.  B.  Dig.  54. 

Evwm,  Q.O.f  in  reply. 

PxAxsoN,  J.— This  case  comes  before  the  court  as  bare 
of  maticrials  for  ooming  to  a  decision  as  can  possibly  be. 
There  is  really  nothing  to  be  known  about  the  proceed- 
ings of  the  company  except  from  the  evidence  of  the 
gentleman  sought  to  be  made  liable  and  that  of  the 
oficial  liquidator.  The  gentleman  who  is  sought  to  be 
Aade  liable  has  not  a  very  clear  recoUeotion  of  what 
happened,  but  his  evidence  is  better  than  that  of  the 
rffieial  liquidator,  who  knows  nothing  but  what  he  can 
And  in  the  books  of  the  company.  Now  Mr.  Tomer 
mjB  that  he  thought  the  meeting,  which  all  admit  he 
attended  on  January  14,  was  a  prelimhiary  meeting  only. 
It  appears  that  there  was  a  prevloas  meeting  of  the 
■ubecribers  to  tbe  memorandum  of  association,  at  which 
*hey  elected  dhreotors,  and  among  them  Mr.  Turner. 
^e  attended  the  meeting  of  directors  on  the  14th  of 
^annary,  to  which  he  appears  to  have  been  invited,  and 
he  minntes  of  that  meeting  state  that  a  proof  prospectus 
raa  submitted  and  approv^,  that  the  memorandum  and 
lYticlea  of  association  were  laid  on  the  table,  apd  that 
'  Tbe  unanimous  feeling  of  the  directors  was  expressed 
or  allotting  shares  should  the  applications  exceed 
^10,000,  and,  further,  that  any  amount  subscribed  for 
keyond  that  sum,  up  to  a  further  £10,000,  should  be  paid 
o  tbe  Motor  Oo.  (Limited}  in  part  payment  of  the 
5100,000  to  be  paid  for  patents,  ftc.,  under  the  contract; 
tnd,  with  respect  to  any  sum  received  by  the  company 
«  aabaeriptlons  for  shares  over  £20,000,  a  moiety  thereof 
hould  be  paid  to  the  Motor  Oo.,  and  that  company 
(bonld  hafe  the  privilege  of  nominating  a  director  of 


this  company  immediately  after  the  first  allotment  of 
shares."  So  far  as  that  goes  it  confirms.  I  think,  Mr. 
Turner's  statement  that  the  matters  discussed  at  that 
meeting  were  mostly  preliminary.  However,  Mr.  Turner 
did,  at  that  meeting,  approve  the  prospectus  whioh 
represented  him  as  a  director.  In  order  that  he  should 
be  a  director  it  was  a  sine  qud  non  that  he  should  take 
250  shares.  He  never  took  those  shares  or  was  asked  to 
take  them,  and,  from  the  time  of  the  issue  of  the 
prospectus,  he  had  nothing  whatever  to  do  with  the 
company.  On  the  cases  he  was  bound  to  take  the 
shares  within  a  reasonable  time,  but  he  might,  within 
that  time  have  refused  or  resigned  office.  I  think  his 
conduct  was  equivalent  to  a  resignation  or  refusal,  and 
that  it  is  absurd  to  say  he  acted  as  a  director  or  agreed 
to  take  shares.  The  application  must  be  dismissed, 
with  costs.  The  liquidator  may  have  his  oosts  out  of 
the  estate, 

Solioiton,  W.  F.  Tarn  |  Taylor,  Hoare,  4  Oo. 


Chan.  Div.  I 
J.J 


jQly24> 


Stirling, , 

LuKLET  V,  Sdqcoks.  (a.) 

Bill  of  iaU-^Form — Proviiians  far  maintenance  and 
defeasance  of  the  security — BilU  of  Sale  Act  (1878) 
Amendment  Act,  1882,  s.  0. 

A  hill  of  sale  over  certain  chattels  was  given  to  secure 
£80  with  interest  **at  the  rate  of  one  shilling  in  the 
pound  per  month,**  There  was  a  proviso  for  redemp' 
tion  on  payment  of  the  sum  secured  by  monthly  install 
ments  of  £8  eaohf  and  also  a  proviso  that,  in  tfi^e  event  of 
default  being  mads  in  the  payment  of  any  instalment^ 
all  the  instalments  should  become  due,  and  that  if  the 
grantee  of  the  bill  of  sale  became  entitled  to  seine  the 
chattels,  he  and  his  agents  might  enter  and  remain  upon 
any  premises  where  the  chattels  might  5«,  and,  if  neoeS" 
sary,  break  open  doors  and  windows  in  order  w  obtain 
admission. 

Held,  that  the  bill  of  sale  was  vdUd^  the  statemsni  of 
the  interest  payable,  and  the  time  of  payment  being 
sufficient,  and  that  the  provision  'as  to  seizure  of  the 
chattels  and  breaking  open  doors  and  windows  was  not 
an  infringement  of  thsform  given  in  the  schedule  to  the 
Act. 

Trial  of  action. 

This  was  an  action  brought  by  H,  B.  Lamlqr,  the 
owner  of  certain  goods  and  chattels  at  51,  Oonduit-street, 
claiming  an  injunction  to  restrain  the  defendant,  who 
held  a  bill  of  sale  over  the  chattels,  from  remaining  in 
posseesion  or  otherwise  interfering  with  them ;  tor  a 
declaration  that  the  bill  of  sale  was  void ;  and,  in  the 
alternative,  if  held  valid,  for  redemption  of  the  goods 
and  chattels  comprised  thereio. 

The  bill  of  sale,  which  was  given  on  the  S6th  of  Janu- 
ary, 1884,  to  secure  £80  with  interest,  *<  at  the  rate  of  one 
shilling  in  the  pound  per  month,"  contained  a  proviso  for 
the  redemption  of  the  chattels  upon  payment  of  the 
money  ssecured  by  equal  monthly  instalments  of  £8,  and 
stipulated  that,  in  the  event  of  default  in  the  payment  of 
any  of  the  instalments,  the  whole  of  the  instalments 
were  to  become  due  at  once,  and  that  if  the  defendant 
became  entitled  to  seize  the  chattels,  he  or  his  agents 
might  enter  and  remain  upon  any  premises  where  those 
chattels  might  be,  and,  if  necessary,  break  open  doors  and 
windows  ia  order  to  obtain  admission. 

Three  instalments  were  paid,  but  default  was  made  in 


(a-)  H^jkotted  ^y  J' 


W.  Gmio, 
Law. 


Esq.,  Barrister-at- 
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the  payment  of  the  foarth,  and  in  January,  1885,  the 
defendant,  L.  Simmons,  the  holder  of  the  bill  of  sale, 
took  poeseatiott  of  the  famitore.  The  plaintiff,  by  his 
statement  of  claim,  expressed  himself  willing  to  pay 
the  amoont  aotoaUy  due  under  the  bill  of  sale,  whether 
it  were  void  or  not,  but  denied  that  the  sum  daimed  by 
the  defendant  as  due  was  the  correct  amount. 

T.  L.  WUkifuon,  for  the  plaintifL-^The  bill  of  sale  is 
▼oid,  on  the  ground  that,  hafing  regard  to  the  special 
proTisions  contained  in  it,  it  is  not  in  accordance  with 
the  form  in  the  schedule  to  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (see  section  9}« 

R.  NwOU^  for  the  defendant. 

Smuxro,  J.  [after  stating  the  ftMts  and  dismissing  a 
part  of  the  action  which  set  up  that  the  defendant 
refused  to  deliTer  an  account  of  the  money  due  to  him 
and  had  been  exercising  undue  pressure],  said  three 
objections  had  been  taken  to  the  bill  of  sale— ?iz.,  (1) 
that  the  rate  of  interest  had  not  been  properly  stated  ; 
(2)  that  the  proYision  making  all  the  instalments  due 
on  a  default  in  payment  of  one  was  iuTslid  hating 
regard  to  the  form  in  the  Act ;  and  (3)  that  the  power 
to  break  and  enter  was  also  contrary  to  the  Act.  As  to 
the  first  point,  the  form  in  the  schedule  contained  the 

words  "  interest  thereon  at  the  rate  of  per  cent. 

per  annum  [or  whaiUner  d$e  may  he  the  rciey*  In 
DavU  T.  Burton,  32  W.  B.  428, 11  Q.  B.  D.  587,  it  was 
laid  down  by  the  Master  of  the  BoUs  that  ''  the  real 
principle  of  the  form  is  that,  whatever  may  be  the  con- 
sidention  for  the  sum  of  money  secured  by  the  bill  of 
sale,  a  fixed  sum  shall  be  stated  therein  in  figures  and  in 
direct  terms,  and  that  sum,  with  rateable  interest  thereon, 
shall  be  recofered  by  the  holder."  The  case  of  Myere 
y.  EUiotty  ante,  p.  838,  16  Q.  B.  D.  526,  where  the 
bill  of  sale  was  held  void,  was  distinguishable,  and  the 
dicta  of  the  judges — ^the  Oourt  of  Appeal — reidly  went 
further  than  their  dedsion.  Lopes,  UJ.,  said  the  words 
in  the  schedule  meant  **  that  the  biU  of  sale  is  to  specify 
the  percentage  per  annum,  or  per  month,  or  whatever 
the  rate  may  be.*'  In  his  opinion  the  statement  of  the 
rate  of  one  shilling  per  pound  por  month  was  sufficient. 

The  second  point  also  depended  on  the  authority  of 
the  same  two  cases.  There  was  no  authority,  however, 
exactly  on  all  fours,  though  in  Hetherinyion  v.  Oroome, 
S3  W.  B.  103, 13  Q.  B.  D.  769,  the  words  "stipuUted 
time  of  payment"  in  the  schedule  to  the  Act  had 
received  Judicial  interpretation.  In  the  present  case  the 
bill  of  sale  did  provide  a  stipulated  time  of  payment.  The 
third  point  raised  was  that  the  provision  empowering  the 
grantee  to  break  open  doors  was  an  unauthorized  addition 
to  the  form  in  the  Act.  That  form,  however,  admitted 
of  certain  additions,  for  it  provided  for  the  insertion  of 
terms  as  to  insurance,  payment  of  rent,  ftc,  for  the 
maintenance  or  defeasance  of  the  security,  and  the  word 
"  defeasance  "  had,  in  Ooneolidated  Credit  Corporation 
V.  Goeney,  ante,  p.  106, 16  Q.  B.  D.  24,  been  held  to 
include  realization.  The  clauses  as  to  reaUiation  must, 
however,  be  subject  to  certain  conditions,  they  must  not 
infringe  section  7  or  section  13  of  the  Act.  But  the 
clause  in  the  present  bill  of  sale  did  not,  in  his  opinion, 
interfere  with  the  operation  of  either  of  these  sections. 
Accordingly  the  bill  of  sale  must  be  held  valid,  and  the 
action  dismissed,  with  costs. 

Solicitor  for  the  plaintiff,  (7.  A.  Angier. 

Solicitor  for  the  defendanti  If.  Nordon* 


IN  BAMXRITPrCIT. 
Q.  B.  Div.  (Gave,  JT.) 
Ee  parte  Consolidatbd  Credit  Oouou 
In  re  Glb^yeb.  (s.) 

BUI  of  $ale — Statutory  form'-OoweaaiA  /r^ 
oMurance. 

A  covenant  in  a  hiU  of  eaU  for  further  em 
the  grantor  and  thoee  oUtiming  under  hin  ieat 
thehm. 

The  question  in  this  case  was  whether  s  U 
was  void  as  not  being  in  the  form  proridsd  bf i 
of  Sale  Act,  1882,  becauae  it  contained  t  tm 
further  aasuranoe  by  the  grantor  and  thoN 
under  her. 

A  different  clause  in  a  bill  of  sale  in  tks  ■ 
had  been  attacked  in  Canedidated  OreiU  (k 
V.  Ooeney,  <^nte*  P-  106,  16  Q.  B.  D.  24,  wten 
was  held  good* 

Lee  Boherttf  for  the  trustee  in  bsoJnpiq 
grantor,  contended  that  the  bill  of  ails  vm 
relied  on  Liverpool  Commercial  It 
Richardeon,  30  Solicitobs'  Joubital,  433, 
of  sale  with  a  covenant  for  further  assunaoi 
mortgagor  and  every  other  person  dsiaihig 
in  the  mortgaged  chattels  was  held  bad. 

Jdf,  Q.O.,  for  the  grantees. — ^The 
case  is  distinguishable.    The  form  of  co^ 
assurance  there  held  to  vitiate  the  bill 
that  which  is  implied  by  the  Ctonve; 
s.  7  (1),  (a),  in  all  mortgagee  "  by  \mi 
But  here  the  grantor  covenanted  only  f«' 
those  claiming  under  her,  while  in  the 
chief  objection  taken  was  that  the 
"every  other  person  claiming  any 
goods. 

Lee  Roberte  referred  to  a  case,  Sid  perk 
re  Roberte,  in  which,  two  days  prefiooil/, ' 
eaee  had  been  followed  by  Oave,  J. 

Oavb,  J.— This  is  one  of  the  veiy 
lately  decided  here  canaed  bj  the  vaU-*! 
unfortunate  attempt  of  the  Leginlatnis  topw> 
form  in  which  bills  of  sale  should  be  dim 
invites,  by  the  terms  of  the  Act»  the  iaMrtioBd 
terms.  This  has  led  to  the  insertion  ol  ■> 
which  the  courts  have  had  to  hold  ianiid.  I(l| 
take  to  try  and  force  business  transsctJoai  into 
form  instead  of  stating  and  ^plying  priaflipl* 

I  have  here  three  cases  to  considff-iii^ 
cose,  in  which  this  point  was  not  ^'^'^ 
second,  Em  parte  Stanford^  In  re  Berber,  em 
where  the  insertion  of  the  statutoiy  pov0 1 
the  Conveyancing  Act  by  the  uss  of  ths  vm 
floial  owner,"  as  there  presoribed,  wsi  WA 
the  bUl ;  third,  Richardeon'e  eate,  dectM  ^ 
court  after  waiting  for  the  deoisioa  of  tti 
Appeal  in  Ex  parte  Stanford,  whieh  bb^i  ■* 

It  follows  from  Eb parU  Stanford *«*»•* 
further  assurance  is  unobjeotionsbls  in  <^  f^ 
it  is  not  otherwise  inconsistent  with  ths  mtjt^ 
In  Riehardeon'i  caee  it  was  hsid  that  w 
there  was  beyond  the  usual  morl^gsge  ^ 
the  material  point  present  in  B»ckardio»iJ^ 
and  I  think  I  shaU  be  within  the*  ^«*^^ 
that  the  ordinary  covenant  for  farther  s^ 
(a  veiy  ordinary  foim  indeed)  ie  good. 

Solicitor   for  the   Oonsolidated  Ca^ 
P.  E.  Vanderpump,  ^ 

Solictors  for  the  trustee,  AndnmTnM»^ 

(a.)  BepoEted  by  J.  T,  Wnu,  Ea9i 
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iCA.  (Eogland.) 


July  16. 


'jLFIB  V»  HaTOB,    &C.y    OF  HUDBEBSFIELD.    (a.) 

^WaierworJet  Clatues  Act,  1847  (10  <fc  11  Viet 
7\ «.  35 — Plire  and  whoU9ome  water — Hudders 
i  Waterworks  Ad  (32  A  33  Viet,  e,  cx,)'--8ervice 
p—Lead  poisoning — Conmmet'%  right  of  action, 

rttpondents,  hy  a  ipeeial  Act  ineorporatingy  with 
Hon  of  cariain  provisions,  the  Wat^worki 
Acts,  1847  and  1863,  were  empowered  to  supply 
domestic  use  within  the  limits  described  in 
il  Act,  By  that  Act  they  were  empowered  to 
pipes  hestween  their  mains  and  the  premises 
umners  hy  agreement,  and  also  to  prescribe  the 
m  for  such  pipes.  Bye^laws  were  made  under  the 
fsrdiy  the  material  was  to  he  lead  or  cast  iron,  and 
rnee  pipes  were  *'  to  hs  deemed  to  hehng  to "  the 
^tt. 

jk  applieation^  and  at  the  expense,  of  the  appel- 
»  respondents  laid  a  leaden  service  pipe  from 
ins  to  his  premises.  The  respondents  supplied 
Uant  with  water  which,  though  pure  and  whote- 
tn  in  the  main,  yet  in  the  service  pipe  became 
tttted  vfith  lead,  so  that  t?ie  appellant  suffered 
from  lead  poisoning,  in  respect  of  which  he 
\an  action  agaimt  the  respondents. 
i  hy  the  House  (Lords  Blackbarn^  Bramwell) 
lid,  and  Halabarj;  the  Earl  of  Selbome  and 
te)n  dissenting)  that  the  appellant  had  no  cause 
A,  on  the  ground  that  the  only  duty  imposed  on 
imdents  was  to  provide  and  keep  a  supply  of  pure 
liUtome  water  **  in  the  mains.' 
mad  of  the  Coart  of  Appeal  {reported  32  W.  B. 
Q.  3.  D.4A3)  affirmed. 

ns  an  appeal  from  a  judgment  of  the  Court  of 
(Urd  Coleridge,  O.J.,  Brett,  H.B.,  and  Bowen, 
ICforted  32  W.  B.  266,  12  Q.  B.  D.  443,  affirming 
i»of  Mathew,  J.,  reported  31  W.  B.  568, 10  Q. 

laaterial  facte  were  as  follows  : — 
tii«  Haddersfleld  Waterworks  Aot,  1869  (32  k  33 
^ci.},inoorporating,  with  the  ezoeption  of  certain 
^9*  the  Waterworks  Clauses  Acts,  1847  (10  &  11 
ft*  17}  and  1863  (26  ft  27  Vict  o.  93),  the  respond- 
iWere  entitled  to  supply  water  for  domestic  use 
n  fhe  limits  and  from  the  sources  described  in  their 

^tbe  Act  of  1869  thelrespondents  might,  by  agree- 
*»  ^^7  down  from  their  mains  to  the  premises  of 
1^9  eerrice  pipes  of  such  material  as  they  might 
IRm  ;  and  by  bye-laws,  made  in  1873  in  pursuance 
j'^ct,  the  material  was  prescribed  to^  be  lead  or 

liule  5  of  the  bye-laws  the  service  pipes  for  taking 
llroin  the  main  into  the  premises  to  be  supplied 
r»  be  "  provided  and  executed  by  the  corporation, 
P  we  expense  in  all  respects  of  the  applicant." 
F*  ^  "0  far  as  material,  was  as  follows:—"  The 
'^^g  pipes  and  works  from  the  street  main  to  the 
f^^t  s  premises  shall  at  all  times  be  under  the  con- 
t«a  management  of  the  corporation,  and  shall  be 
ith*^  belong  to  them,  and  they  shall  have  free 
tnereto  at  all  times     .     .     .    and  such  connect- 


•otVa 


shall  at  all  times  be  kept  or  put 


^^   .    *    *    •    snail  ac  aii  umes  oe  Kept  or  puc 
jji^^r**  the  expense  ol  the  pwner  or  occupier  of 

i^^l^^^and  9  all  lead  pipes  were  to  be  new,  and 

'*•)  ^Jotted  by  0.  G.  Napibk  Trollops,  Esq., 
Barrister-  at-  Law* 


where  the  internal  diameter  of  any  consumer's  pipe  was 
allowed  to  exceed  one  inch,  the  corporation  might  reqaire 
it  to  be  of  oast  iron. 

By  section  85  of  the  Aot  of  1847  "the  undertakers 
shall  provide  and  keep  in  the  pipes  to  be  laid  down  by 
them  a  supply  of  pure  and  wholesome  water,  sufficient 
for  the  domestio  use  of  all  the  inhabitants  of  the  town 
or  district  within  the  limits  of  the  special  Act,  who  shall 
be  entitled  to  demand  a  supply  and  shall  be  willing  to 
pay  water  rate  for  the  same." 

By  section  19  of  the  Aot  of  1863,  '*  it  shall  not  be 
lawful  •  •  .  for  any  consumer  •  •  .  to  affix,  or  cause  or 
permit  to  be  affixed,  any  pipe,  or  apparatus  to  a  pipe, 
belonging  to  the  undertakers,  or  to  a  commanication  or 
service  pipe  belonging  to  ...  .  such  consumer 
.  .  .  or  to  make  any  alteration  in  any  such  commu- 
nication or  service  pipe,  or  in  any  apparatus  connected 
therewith,  without  the  consent,  in  every  such  case,  of  the 
undertakers." 

The  respondents,  at  the  request  and  at  the  expense  of 
the  appellant  and  his  landlord,  and  in  accordance  with 
the  Act,  and  subject  to  the  bye-laws,  laid  down  a  leaden 
service  pipe  from  their  main  to  the  appellant's  pre- 
mises. 

The  water  supplied  to  the  appellant  was  pure  and 
wholesome  whilst  in  the  mains  of  the  respondents,  but 
during  its  passage  through  the  service  pipe  it  became 
impregnated  with  lead,  whereby  the  appellant  was 
poisoned. 

In  an  action  by  the  appellant  against  the  respondents 
to  recover  damages  for  the  injuries  sustained,  it  was  held 
by  Mathew,  J.,  on  further  consideration,  that  the  facts 
disclosed  no  cause  of  action.  The  Court  of  Appeal 
affirmed  this  decision,  and  the  appellant  appealed  to  the 
House  of  Lords. 

The  case  was  first  argued  before  the  Earl  of  Selbome 
and  Lords  Watson  and  Fitzgerald,  but,  in  consequence 
of  a  difference  of  opinion  among  the  noble  and  learned 
lords,  a  re-hearing  was  directed,  and  the  case  was 
further  argued  before  the  Earl  of  Selbome,  and  Lords 
Blackbum,  Watson,  Bramwell,  Fitzgerald,  Halsbury^ 
and  Ashboume. 

LunOey  Smith,  Q.C.,  and  Oyril  Dodd  {B.  W.  Harper 
with  them),  for  the  appellant. 

iSfiV  B.  Webster,  Q.C.,  and  Forbes,  Q.O.  {Bm  Vaughan 
Williams  with  them),  for  the  respondents. 

July  16.— The  Earl  of  Selbobnb,  C— After  the  first 
argument  of  this  important,  and  to  my  mind  difficult, 
case,  I  had  formed  an  opinion  different  from  that  which 
is,  I  believe,  entertained  by  a  majority  of  those  who 
heard  the  second  argument.  But  I  thought  it  desirable 
that  the  case  should  be  further  argued  before  a  greater 
number  of  your  lordships,  and  I  am  Tery  glad  that  this 
has  been  done.  Four  very  learned  Judges  had  concurred 
in  the  view  taken  by  both  the  courts  below ;  and  the 
questions  raised  might  concern,  on  the  one  hand,  all 
consumers  of  water  supplied  in  the  usual  way  by  public 
bodies  to  inhabitants  of  large  towns,  where  lead  pipes 
are  used,  and  the  water  may  be  of  a  quality  likely  to 
take  up  lead,  and,  on  the  other  hand,  all  the  public 
bodies  supplying  such  water.  It  is  not  often  that  it 
can  be  matter  of  satisfaction  to  a  judge  that  a  case 
should  be  determined  against  his  opinion ;  but,  in  the 
present  case,  I  should  not  have  wished  my  opinion  to 
prevail  against  so  considerable  a  preponderance  of  judicial 
authority.  I  nevertheless  think  it  my  duty  (especially 
as  the  subject  is  one  which  may  deserve  and  receive 
attention  from  the  Legislature)  to  stale  the  view  which 
I  have  taken,  and  which  (if  it  depended  on  my  judg- 
ment) I  should  still  take  of  this  case ;  but  I  do  not  con- 
sider it  necessary  to  do  so  in  that  detail,  or  with  that 
particular  examination  of  all  the  clauses  of  the  Acts  of 
Parliament  and  other  documents,  or  of  the  state  of  the 
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eTidtnee,  which  might,  under  ofiher  oircumBtenoM,  havt 
vmh  piopoF* 

By  the  general  Waterworks  Olaneee  Aet«,  and  the 
speoial  Act  as  to  Hnddersfield,  the  reepondenti,  being 
undertaken  for  the  supply  of  the  town  of  Hnddersfield 
with  water»  are  bound  (on  certain  conditions)  to  cause 
pipes  to  be  laid  down  and  water  to  be  brought  to  cTerj 
part  of  the  town,  and  to  proTide  and  keep  in  the  pipes 
to  be  laid  down  by  them —  that  is,  as  I  agree,  in  their 
mains— ''a  supply  of  pure  and  wholesome  water, 
sufficient  for  the  domestic  use  of  all  the  inhabitants," 
and  to  furnish  to  every  inhabitant  demanding  it  on  the 
terms  of  the  Act  "  a  sufQcient  supply  of  water  for  his 
domestic  purposest"  For  this  they  are  to  reoeife  pay- 
ment ;  and  if  their  8|rTeyor  or  officer  of  health  reports 
any  house  within  the  borough  to  be  without  a  proper 
supply  of  water,  they  may  compel  the  owner  to  take 
and  pay  for  such  a  supply.  The  cause  of  action  stated 
in  his  pleadings  by  the  appellant  against  the  respondents 
was  that  the  water  supplied  to  him  "  was  impure  and 
unwholesome,''  ''contaminated  with  deleterious  sub- 
stances'' (which  in  his  particulars  he  explained  to  be 
**  lead,  or  some  poisonous  compounds  of  lead,  and  acids, 
which  acted  upon  the  surface  of  the  lead  pipes  through 
which  the  water  was  conveyed  to  him"),  and  ''  unfit  for 
drinking  and  other  domestic  uses,"  and  that  his  health 
had  enifered  thereby.  That  his  health  did  suffer,  and 
that  seriously,  by  lead  poisoning  through  the  use  of  the 
water  supplied  to  him  by  the  respondents  from  their 
Blaokmoorfoot  reservoir  was  not  contested ;  and  the 
Jury  at  the  trial  found  £2,000  as  the  proper  amount  of 
damages,  it  he  was  entitled  to  damages  at  all. 

Some  embarrassment  has  arisen  out  of  the  manner  in 
which  the  questions  of  fact  were  withdrawn  from  the 
jury;  but  (except  on  one  point  which  the  plaintiff's 
counsel  treated  as  immaterial,  waiving  his  right  to  have 
the  opinion  of  the  jury  taken  upon  it)  it  must  have 
been  the  intention  and  understanding  of  both  parties 
that  the  court,  when  deciding  the  questions  of  law, 
should  also  look  at  the  whole  evidence  in  order  to  see 
upon  what  state  of  facts  those  questions  arose.  The 
only  substantial  difference,  as  it  appears  to  me,  between 
the  witnesses  for  the  plaintiff  and  those  for  the  defen- 
dhnts  was  as  to  the  exact  chemical  cause  of  effects  which 
were  really  not  in  dispute,  and  particularly  as  to  the 
exact  chemical  operation  of  the  sulphuric  acid  which  was 
proved,  beyond  controversy,  to  be  present  in  the  water 
as  supplied  by  the  defendants.  The  question  treated  as 
immaterial,  and,  therefore,  withdrawn  from  the  jury  by 
the  plaintiff's  counsel,  was  this  only,  not  whether  there 
was  or  was  not  present  in  the  water  supplied  by  the 
defendants  some  peculiar  and  special  solvent  of  lead.  It 
is  perhaps  to  be  regretted  that  this  latter  question 
should  not  have  been  put  to  the  jury,  because  there 
appears  to  be,  even  among  your  lordships,  some  differ- 
ence of  opinion  about  it,  and  it  was  certainly  a  question, 
not  of  law,  but  of  fact.  I  cannot,  for  my  part,  regard 
the  plalntilTs  counsel  as  having  done  anything  at  the 
trial  at  all  equivalent  to  an  admission  that  there  was 
no  such  special  or  peculiar  solvent  of  lead  in  the  water 
as  brought  from  the  reservoir  into  the  respondents' 
mains ;  and,  feeling  obliged  to  conrider  for  myself  what 
is  the  true  result  of  the  evidence  on  that  point,  I  do  not 
hesitate  to  say  that  I  take  it  to  be  one  of  the  facts  of 
the  case  which  were  (to  my  mind  without  much,  if  any, 
controversy)  made  out  at  the  trial. 

If  there  had  been  no  mixture  of  any  foreign  or  adven- 
titious matter  whatever  in  the  water,  making  its  effects 
upon  lead  different  from  those  which  would  necessarily 
and  always  be  produced  by  rain  water  or  other  quit» 
pure  soft  water,  the  case  would  be  different.  I  do 
not  believe  that  in  that  case  the  plaintiff  and  others  who 
suffered  in  like  manner  would  have  been  poisoned.  But 
there  seems  to  me  to  bo  clear  and,  indeed,  uncontradicted 
evidencel(l)  that,  althought  all  soft  waters  do,  for  a  time, 


take  up  some  lead,  they  do  not  all  take  it  up  to  a 
or  in  a  manner  which  is  noxious  to  hesl^  is  1 
in  which  the  water  drunk  by  the  plaintiil  is  , 
have  been ;  (2)  that  they  usually  (and  sspeeiaDy^ 
they  contain  some  proportion  of  sulphuric  add  vi 
pure  water)  produce  a  protective  coating  in  the  i 
of  lead  pipes,  which.  In  this  case,  was  not  i 
that  in  this  case  the  quantity  of  lead  taken  op  i 
in  solution  went  on  continually  inereastng  n  i 
become  more  and  more  dangerous,  which 
have  happened  in  the  same  way  without  the  [ 
the  water  of  some  peculiar  and  unusnslly  , 
solvent  of  lead ;   and  (4)  that,  although  the' 
proved  to  have  actually  suffered  as  the  pkintii!  I 
but  few  out  of  a  large  population  (lead  being  \ 
called  an  ''elective"  poison,  and  not  afleotiiig  i 
sons  alike),  they  were  suffldent  to  prove  the  i 
in  the  water  of  some  special  and  IneressiDS^y  \ 
quality.    Nor  can  I  regard  as  unimportant 
tradicted  /evidence  of  the  report  made  to  tiie  i 
some  time  before  the  plaintiff  began  to  raiEBr  1 
own  public  analyst,  that  the  water  supplied,  mu' 
natural  conditions,   from   another  of   their 
(Deerhill)  had,  in  1880,  got  into  such  a  eondi&o  1 
make  its  continued  use  dangerous,  whidi  vu  i 
(at  that  time)  the  case  with  theBlackmoorfootr 
and  that,  in  the  analyst's  opinion,  the 
water  also  would  be  liable  eventually  to  l 
same  condition,  unless  certain  oohrey  springs  i 
pit  waters  were  kept  out  of  it,  which  was  not  i 
I  have  thought   it  necesarry  to  state  at  i 
my  view  of  these  facts,  because  the  questions  inj 
are  two— the  first  one  of  law.  What  was  the  i 
obligation  of  the  reepondents  in  respect  to  the  ^ 
water  to  the  inhabitants  of  HnddersfleldP  f 
one    of    fact,    Was     the    statutory    o\AU 
performed  P '  Upon  the  question  of  law  I 
moment  doubt  that  the  object  with  which 
and  special  Acts  were  all  passed  ought  thr 
borne  in  mind.    That  object   was  that  the  < 
Should  be  supplied  with  water,  a  prime  necssii^^ 
for  drinking ;  not,  indeed,  the  only  purpoN,  I 
primary  one^  which  must  be  and  which  aloae  i  ~ 
here  regarded.    To  be  fit  for  drinking  the  water i 
wholesome  and  not  poisonous  to  those  who  drlok  i 
is  a  paradox  little  short  of  absurdity  to 
water  not  fulfilling  that  condition  ooald  be  i 
the  Legislature  intended  to  be  supplied.  Next,itaj 
plainly  from  many  provisions  of  the  Acte  (e^ 
were  not  self-evident),  that  the  IiegiBlatnreconti 
the  introduction  and  supply  of  waters  into  the  I 
the  consumers  by  the  usual,  and,  indeed,  neeemiy  n 
— that  is,  by  mains  bringing  the  water  into  the  i' 
from  the  sources  of  supply,  by  communication  pipei  c 
ducting  it  from  those  mains  into  the  ccnsafflen'  li^ 
and  by  service  pipes  carrying  it  to  those  pieces  ^ 
each  house  from  which  it  was  ultimately  to  be  f 
The  water  to  be  drunk  must  pass  tbrongh  sll  i 
means  of  supply  before  it  could  practicallj  m'^ 
consumer ;    whatever  could  not  so  reach  him  ^ 
becoming  poisonous  could  not  safely  be  dnrak,  and  i 
therefore,  not  fulfil  the  primary  objects  foi 
whole  supply  was  required,    "^atever  else  the  1 
ture  may  have  intended  it  certainly  did  not  i 
water  to  be  drunk  directiy  out  of  the 
mains ;  and  when  the  obligation  was  imposed  apM_^ 
to  keep  in  their  mains  "  a  supply  of  pure  and  r*^' 
water  sufficient  for  the  domestic  use  of  all  the  i 
ants,"  and  to  give  to  every  inhabitant  demsndi^". 
paying  for  it  "a  sufficient  supply  of  water  Iwi 
domestic  purposes,"   I«  cannot  think  it  reasonsMy 
understand    this  in   any    abstract    uapnctieal^ 
irrefevant  to  the  consumer   and   independent 
proper    means    and   necessary  conditions  of  h 
sumption.    If  the  I«egislature  had  expressly  i 
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eommmiieation  and  aerrloe  pipes  to  be  of 
f  it  U  lnooneel?able  to  me  that  the  fltaem  of 
water   for    drinking   while    in    the    nndertakere' 

F(ftom  which  it  nerer  wonld  or  could  be  drank) 
hafe   been    held    to    satisfy    the    respondents' 
htlon,  if  it  were  nnfit  to  pass  through  lead  and  to 
ffterwanls  dmnk,  hj  reason  of  the  presence  in  it  of 
jl^  solfent  of  lead,  althongh  that  sol?ent  might 
Motelj  inoperative    and    innoziont    to   anjone 
l^ht  Maik  the  water  before  it  oame  in  contact  with 
It  is  true  that  this  is  a  case  of  statutory  obliga- 
properly  of  contract,  although  Lord  Eldon  and 
'  Judges  regarded  Acts  of  Parliament  of  this 
fllTing  powers  to  promoters  or  undertakers  who 
nem,  and  who  are  to  Teeei?e  remuneration  in 
for  what,  under  these  powers,  they  supply,  as 
iintary  contracts  with  the  public,  or  at  least 
it  portion  of  the  public  which  might  be  directly 
~  in  them.    But  I  fail  to  see  why  it  should  be 
or  reasonable  (unless  the  wor  js  of  the 
exclude  It)  to  regard  the  fitness  of  the  things 
for  the  purpose  of  the  statutory  obligation  as 
lent  of  that  obligation  itself  than  it  is  to  do  so 
flie  obligation  results  properly  from  contract.    I 
leed,  oonceiTe  a  possible,  though  most  improb- 
M,  in  which  the  Legislature  might  ba?e  absolved 
trtakers  from  all  responsibility  for  the  quality  of 
r  supplied  by  them ;  not  only  authorising  them 
))  to  collect  the  snrings  within  a  certain  area  for 
vpoaes  of  the  supply i  but  requiring  or  authorialng 
to  iQpply  those  particular  waters  in  their  actual 
M  condition,  as  they  might  be  collected  in  certain 
in,  without  auT  obligation  either  to  reject  or  to 
I  means  of  purifying  them,  if  they  should  become 
linatod  with  adrentitious  matter  rendering  them 
if  their  intended  purpose.    In  that  case,  however 
li^nt  such  legislation  might  be,*  the  consumer 
Uvf  to  take  care  of  himself  as  best  he  could ;  the 
would  have  a  statutory  indemnity,  what- 
|ht  happen.    But  )t  seems  to  me  that  there  is  no 
^^t  so  construing  those  Acts  of  Parliament  with 
Rhare  here  to  deal. 

lerease  might  have  been  possible ;  and,  indeed, 
1  misunderstand  the  opinions  from  which  I  differ, 
Pttned  Judges  in  the  Goutt  of  Appeal,  and  some  of 
Mndihips  also  think  that  the  present  is  really  suoh 
p>  A  clear  line  of  separation  might  have  been 
H  l>etwtten  the  works  of  the  undertakers,  beginning 
Mheir  conduits  and  reservoirs  and  ending  in  their 
SI,  and  everything  else ;  the  choice  of  material  for 
^mmunicatton  and  service  pipes,  and  the  whole 
pm  and  means  of  supply  from  the  mains  to  the  con* 
^t  premises  might  have  been  placed  entirely  within 
:power  and  under  the  control  of  the  consumer,  at  his 
^litk,  and  on  his  sole  responsibility.  In  that  case,  I 
^  have  agreed  that,  it  the  water  was  pure  and 
Neiome  at  the  point  where  all  the  duties,  powers  and 
^ibilities  of  the  undertakers  terminated,  the  con* 
and  not  the  undertakers,  might  be  solely 
ble  for.  whatever  might  afterwards  happen  to  it 
passing  through  pipes  constructed  at  his  own 
>  sQd  in  his  own  wray,  of  a  material  chosen  by  him- 
^  But  I  cannot  agree  with  those  who  think  that 
B  lordihips  have  to  deal  here  with  anything  like  that 
J*  ol  things,  and  the  reason  why  you  have  not  is 
^'  It  would  be  quite  inconsistent  with  the 
"^  of  the  undertakers,  and  would  place  in  great 
tJ>J»»  Pwflts  of  their  undertaking.  If  their  powers 
^terferenoe  and  control  were  to  terminate  at  the 
S*ii^^  hypothesis  is  an  unreal  one,  inconsistent 
ittftS!!^^^'^  and  the  indispensable  conditions  of  suoh 

III  J"  rvt^fT  little  importaaoe,  in  mj  Judgmtnt,  to 
bi  .l!!  >  Miat  the  li^l  pfoperty  in  tba  oommnnica* 
^  ^^  ittilos  ptpea  nay  be  (••  indeed  I  think  it  is)  in 


the  consumer,  after  he  has  paid  for  them,  unless  he  was 
free  to  determine  for  himself  of  what  material  they 
should  be  made^  and  to  exercise,  both  when  they  were 
laid  down  and  afterwards,  the  substantial  control  over 
them,  independent  of  the  undertakers ;  and  this  (as  I  have 
read  and.  understood  the  Acts  and  the  bye-laws  made  by 
the  respondeuts)  he  was  not.  Tender  the  general  Act 
of  1847  the  communication  pipes  might,  indeed,  be  laid 
down  by  the  consumer;  but  they  were  to  be  of  a 
strength  and  material  approted  by  the  undertakers,  and 
to  be  laid  down  under  the  superintendence  of  their 
officers,  with  an  appeal,  in  CMe  of  difference,  to  Justices. 
Such  restricted  powers  differ  widely  from  tnat  freedom 
which  may  involve  sole  responsibility.  By  the  19th 
section  of  the  Act  of  1S63  these  restrictions  were  largely 
extended.  Every  consumer  was  prohibited,  under 
penalties,  from  affixing,  or  causing  or  permitting  to  be 
affixed,  any  pipe  or  apparatus,  to  a  pipe  belonging  to 
the  undertakers,  or  to  a  communication  o?  service  pipe 
belonging  to  the  consumer,  and  from  making  any  altera- 
tion iu  any  such  communication  or  service  pipe,  or  in  any 
apparatus  connected  therewith,  "without  the  conaemt, 
in  every  such  case,  of  the  undertakers."  And  by  the 
special  Act  for  Huddersfleld,  absolute  power  was  given 
to  the  respondents  to  make  bye-laws,  directing  the  use, 
and  prescribing  the  size,  nature,  strength,  and  materff^ls, 
and  the  mode  of  arrangement,  alteration,  and 
repair  of  (among  other  things)  all  the  coi^- 
sumer's  pipes.  The  respopdents  exercifed  that  power  by 
prescribing  lead  as  the  necessary  material  for  every 
consumer's  pipe,  '*not  being  of  cast  iron.*'  That  a 
practical  option  iras  given  to  the  consumer  to  use  cast 
iron  for  alf  his  pipes  does  not  appear  to  me  to  be  the 
true  effect  of  this  bye-law,  having  regard  to  the  im- 
mediately antecedent  context;  but  on  this  I  do  not 
dwell,  because  the  respondents,  b/  another  bye-law,  took 
upon  themselves  (as  under  the  70th  section  of  their 
special  Act  they  certainly  might,  with  the  oonsumers 
assent)  the  office  of  providing  and  executing,  in  ail  cases, 
the  whole  serrloe  pipes  and  works  for  the  supply  of 
water  from  the  mains  into  the  houses  of  the  consumers  ; 
and  they  also  reserved  to  themselves  the  sole  and  exclu- 
sive control  and  management  over  the  "  connection  pipes 
and  works  from  the  street  main  to  the  consumer'sf 
premises."  All  the  leaden  communication  and  service 
pipes  were,  in  the  present  case  (and,  as  I  recollect  from 
the  evidence,  in  Huddersfield  generally),  laid  d^wn  by 
the  respondents  themselves  under  these  bye-laws,  nur- 
suant  to  written  applications  founded  upon  them,  wnich 
were  signed  by  the  consumers.  I  cannot  be  persuaded, 
under  these  circumstances,  that  any  such  line  has  been 
drawn  by  the  Legislature  between  that  part  of  the 
means  of  supply  which  ends  in  the  mains  belonging  to 
the  respondents  and  that  which  is  continued  from  those 
mains  into  the  consumer's  house  by  pipes,  of  which  the 
legal  property  is  in  the  consumer,  as  to  throw  upon  the 
consumer  the  sole  responsibility  for  all  contamination 
which  may  occur  in  those  pipes  by  reason  of  the  action 
of  anything  contained  in  the  water  upon  the  material  of 
which  they  are  composed.  I  cannot  be  persuaded  that 
the  statutory  obligation  of  the  respondents  is  fulfilled 
if  they  deliver  from  their  mains  into  those  pipes  water 
containing  foreign  or  adventitious  matter  (whatever  may 
be  its  exact  nature,  or  the  exact  chemical  conditions 
under  which  it  has  such  a  noxious  effect)  which,  in 
passing  through  those  pipes,  will  cause  the  water  to  take 
up  lead,  and  so  become  poisonois  in  a  way  whiuh  other- 
wise would  not  have  happened,  although  the  water  con- 
taining that  matter  might  have  been  absolutely  innoxious 
if  it  could  have  been  drunk  from  the  mains  without 
passing  through  lead. 
Taking  this  viewi  I  shoald  have  ftrrlTad  at  a  oondosion 

(in  the  appellant's  favour,  not  on  the  ground  of  negli* 
genea  (as  to  whleh  no  qusetiott  wu  open  upon  the 
pleadings),   bnt    on   that   of   non-fulfllmtnt    of    the 
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•tatatory  obligation.  Not  only  was  no  question  of 
negligence  raiaed,  bnt  I  think  it  right  to  aay  that  I  am 
unable  to  see  how  it  oonld  possibly  have  been  raised 
(consistently  with  the  views  of  the  statutory  obligation 
on  which  I  understand  the  opinions  from  which  I  differ 
to  be  founded),  e?en  if  the  potency  of  the  special  soWent 
of  lead  contained  in  this  water  (continuing  to  be  in- 
noxious until .  brought  into  contact  with  lead)  had  in- 
creased and  accumulated  to  such  a  degree  as  to  poison  the 
whole  population  of  Huddersfleld.  This,  happily  (as 
lead  is  an  *'  electiTe  "  poison,  and  as  the  respondents  may 
be  expected  to  use  the  beat  means  in  their  power  to 
counteract  the  mischief,  whether  legally  obliged  to  do  so 
or  not,  and  I  am  not  convinced  that  no  such  means  are 
possible),  is  not  likely  to  happen ;  but,  if  it  did  happen, 
the  logical  result  of  the  views  from  which  I  differ  seems 
to  me  to  be  that  the  Legislature  only  would  be  to  blame. 
Although  I  do  not  myself  think  so,  I  recognize,  as  I 
have  alrei^y  said,  the  weight  of  the  authority  opposed 
to  my  opinion,  in  accordance  with  which  your  lordships' 
judgment  will  now  settle  the  law. 

Lozd«  Watson  cononrred. 

Lord  Blacxbusn.  — This  case  was  (heard  before  the 
House,  oonsiating,  on  that  occasion,  of  the  Earl  of  Bel* 
borne.  Lord  Watson,  and  Lord  Fitzgerald,  and  those 
noble  and  learned  lords,  when  considering  the  case,  did 
not  altogether  agree  in  their  views,  and  it  was  therefore 
directed  that  there  should  be  a  second  argument.  I 
have  had  the  advantage,  besides  hearing  the  second 
argument,  of  being  furnished  with  opinions  of  the  Earl 
of  Selbome  and  Lord  Watson,  printed  confidentially, 
and  circulated  while  the  case  was  under  consideration 
after  the  former  argument.  Since  the  conclusion  of  this 
argument,  I  have  read  again  these  opinions  with  great 
care.  I  have  oome  to  the  conclusion  that  the  Judgment 
of  Mathew,  J.,  which  has  been  affirmed  by  tiie  Oourt 
of  Appeal,  ought  to  be  affirmed.  But  I  feel  that 
it  is  a  hard  case  that  the  appellant  should,  without  any 
fault  even  imputed  to  him,  suffer  a  damage  so  great 
without  redress.  And  I  also  feel  that  not  only  the 
Inhabitants  of  Huddersfleld,  but  also  the  inhabitants  of 
many  other  districts  who  are  supplied  with  water  from 
such  sources  as  produce  what  is  commonly  called  "  soft " 
water  may  be  in  a  similar  position. 

There  was  evidence  which,  I  think,  would  have  justified 
the  conclusion  that  the  quantity  of  lead  which  could  be 
taken  up  by  this  water  from  so  short  a  length  of  lead  pipe 
as  that  which  led  from  the  mains  to  the  tap  which  sup- 
plied the  appellant  with  drinking  water,  would  not  have 
produced  any  noxious  effect  on  most  people.  The  appel- 
lant's family,  consisting  of  his  wife  and  servants  and  ten 
children,  the  eldest  of  whom  was  ten  years  old,  all  drank 
it  with  impunity.  I  do  not  think  it  would  have  been  a 
fatal  objection  to  his  right  to  recover,  if  in  other  respects 
made  out,  that  he  was  a  person  of  a  very  peculiar  const!- 
tntion,  and  that  none  but  persons  of  that  very  peculiar 
constition  would  suffer.  But  it  was  also  proved  that 
other  persons  had  suffered  from  the  same  water  passing 
through  similar  lead  pipes.  The  general  mischief  from 
the  use  of  lead  pipes  is  much  less  serious  if  the  per- 
centage of  those  who  suffer  from  it  is  small.  It  may 
be  important  to  ascertain  how  that  is  on  some  other 
occasion,  but  no  question  as  to^that  was  raised  in  this 


I  take  it  to  be  matter  of  general  knowledge  that  water, 
collected  from  the  fall  of  rain  on  a  particular  district, 
derif es  its  character  from  the  nature  of  the  strata  over 
which  it  flows,  when  collected  on  the  surface,  or 
through  which  it  filters  when  flowing  out  in  springs, 
which  are  generally  in  the  superficial  strata.  There  are 
sometimes  springs  so  deep-seated  as  to  derive  their 
character  from  other  strata.  To  take  an  extreme 
ittstance,  no  one,  I  think,  can  doubt  that  the  hot  mineral 
waters  at  Bath  derive  their  peculiar  qualities,  which  cer- 


tainly render  them  very  unfit  for  domestic  use,  lNa| 
ing  through  deep-seated  strata  very  different  fnM| 
adjoining  Bath.    I  have  no  doubt  that  thoss  hotii 
are  ultimately  fed  by  rain  which  has  fallsB  1 
and  filtered  down  into  those  hot  strata ;  bat II 
it   probable  that  the  rainfall  which  feeds  fbeal 
fallen    at    a   distance,    and    has   been  fflteriagj 
perhaps  for  hundreds  of  miles,  and  for  a  kng  f 
perhaps  for  years,   before  it  comes  to  ths  1 
Bath.    But  there  is  no  evidence  here  of  thers  Iwafl 
such  deep-seated  springs  in  this  district.    IT 
evidence  shows  that  the  Blackmoorfoot  dia^dst ill 
those  the  water  collected  from  which  is  what  is  a 
called  aoft,  the  nature  of  the  strata  witii  which  it  I 
in   contact    being   auch    as  to  contain  hot  I  ^ 
those  minerals  the  absorption  of  wliioh  gifss  \ 
character  of   '*  hardness."    There  is,  howswr,  i 
district  found  some  iron  pyrites-*«n  ore  of  8alpltv| 
iron-^which,  when  exposed  to  air  and  wafesr,  1 
a   chemical    change   resulting    in   tiit  pisdn 
sulphuric  add.    And  the  evidence  is  thattiunl 
,  some    (not   very  much)  sulphuric  add  in  tiis  t 
collected  in  the  Blackmoorfoot  reservoir.   I  do  i0li| 
we  need  embarrasa  ourselves  by  thinking  of  tk  (| 
reservoirs,  for  the  water  from  the  drinking  of  1' " 
appellant  has  suffered  came  exclusively  from  T 
foot  reservoir. 

I  think  it  must,  for  the  purposes  of  this  < 
considered  as  established  that  the  water  as  I 
to  and  in  the  mains  was  soft  water  with  sobm  i 
acid  in  it,  excellent  in  that  etate  for  drinUn^J 
think  it  must  also  be  considered  as  established  f 
water  was  such  as,  when  brought  in  contact } 
wascapableof  dissolving  it  and  producing  somed 
which,  if  t^ken  in;  a  suffldent  quantity  for  a  I 
length  of  time,  is  noxious.    The  evidence  of  tin  I 
in  this  case  differed  as  to  the  modtu  opmaAj 
called  for  the  defendants  said    that  the 
sulphuric  acid  in  this  water  was  so  slight  thaiil 
produce  no  appreciable  effect ;  bnt  that,  so  far  i 
produce  any  effect,  it  would  be  benefidal.   IV 
good  deal  of  difficulty  in  making  out  what  tiifl  < 
now    given   is.    A    good  deal   of   the  < 
tion  of  Dr.  Tidy  consists  in  reading  to  hiai  ( 
from  his    evidence    in  the    House   of  Lvds  1 
Thirsk  Water  Bill.    He  certainly  seems  tfasn  to  I 
pressed  an  opinion  that  soft  water,  when  highlj  1 
would,  in  running  through  a  new  lead  pips^  disiolni] 
notable  quantity  of  lead,  butthat^  after  ranniBgt^ 
the  lead  pipe  for,  I  think  he  here  says,  thrsa  mar 
disposition  would  take  place,  as  I  undeistand  it, 
the  lead  pipe  with  acme  salt   of   lead  not  lolal 
water,  after  which  "  the  amount  of  lead  diasolfsd  1 
be  comparatively  nothing."    The  inference  fion ' 
would  seem  to  be  that  there  wasanohjeotiontofe 
soft  water  into  use  in  towns  by  meana  of  pip«i  <>f 
which  did  not  apply  to  bringing  in  haid  water  ^ 
meana,  but  that  the  objection  would  only  be  ap^ 
one  while  the  pipe  was  new,  and  might  thaiel 
neglected.    Dr.  Odling  seems  to  have  fi>™''^^  L^ 
that  it  was  established  as  a  fast  that  soft  watsf  m 
a  time  coat  the  lead  pipes  with  aomatbiog  «>f 
produce  a  protecting  effect,  but  now  to  be  l*"'" 
and    Mr.    Orooka    aeema    to    be   nov  a  go^ 
ahaken    in    that    opinion.      This   all  *?"■•,?  ^ 
to  a  conduaion,  rather  unpleaaant  for  the  j^J^ 
towna  which  are  aupplied  from  districts  pw*^^ 
water,  that  they  cannot  use  lead  pipes  withoot"^'" 
I  do  not  know  that  it  ia  neceaaary  to  form  ^ 
upon  thia  question,  but  it  ahowa  how  vary  isap** 
queation  we  are  now  diacuaaing  may  be ;  '?J[JL - 
there  ia  no   doubt  that   very  populona  di*«»J 
aupplied    from  sources  such  as  Ix»b  ^'^'^ 
afford  only  soft  water,  and  that  in  those  wr 
pipes  are  often,  if  not  always,  made  d  lesd« 
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I  think,  howeTer,  that  the  question  what  remedy  there 
is  mnst  depend  on  the  true  construction  of  the  Act  In 
each  case*  It  maj  well  be  that,  on  the  true  oonstrno- 
tion  of  one  Act,  it  would  appear  that  the  Legislature 
intended  to  allow  the  use  of  water  of  such  a  degree  of 
softness  as  will  produce  some  injurious  corrosion  of  lead 
pipes,  and  to  allow  it  to  be  supplied  through  lead  pipes, 
thinking  that  the  quantity  of  lead  taken  up  would  be 
so  small  that,  though  It  might  injure  a  few  persons.  It 
was  better  on  the  bidance  that  this  should  be  rather  than 
that  the  district  should  be  depri? ed  of  water  altogether, 
or  put  to  the  expense  and  ineonvenlence  which  would  be 
caused  by  preTenting  the  use  of  lead  pipes,  which  are 
oertainly  Tery  generally  used  ;  and  yet  that  may  not  be 
the  intention  appearing  on  the  construction  of  another 
Act.  The  Act  in  the  present  case  proTides  that 
the  Corporation  of  Huddersfield  may  take  over 
the  old  waterworks  erected  by  comniissioners  under 
the  7  &  8  Geo.  4,  c.  80,  s.  14.  With  those  water- 
works we  are  not  in  the  present  case  concerned. 
But  the  Act  also  proTides  for  getting  a  further 
supply  of  water  and  making  a  further  reservoir,  and, 
when  that  supply  is  obtained,  enlarging  the  districts 
within  which  the  corporation  may  supply  water.  The 
appellant's  house  is  in  that  new  district.  The  Act 
incorporates  the  Waterworks  Clauses  Acts  of  1847 
and  1863,  except  the  proTisions  with  respect  to  the 
amount  of  profit  to  be  received  by  the  under- 
takers when  the  waterworks  are  carried  on  for  their 
own  profit  'The  17th  section  defines  the  district 
from  which  the  new  supply  is  to  be  derived.  The  reser- 
▼oir  from  which  the  water  is  brought  down  to  the  main 
to  which  the  service  pipe  supplying  the  appellant's  house 
is  attached  is  Blaokmoorfoot,  and  with  that  only  are  your 
lordships  now  ooncemed. 

It  was,  not  -very  strongly,  argued  that  the  undertakers 
irere  in  tiie  position  of  persons  selling  water  to  the  in- 
habitants of  the  district,  and,  therefore,  that  they  were 
under  an  obligation  to  supply  water  fit  to  be  used  in  lead 
supply  pipes,  that  being  the  ordinary  mode  in  which 
water  is  used.  But  I  think  that  the  duty  imposed  on 
the  corporation  does  not  extend  so  far.  It  may  be  that 
it  imposes  on  them  a  duty  to  take  all  reasonable  care 
and  skill,  and,  if  there  had  been  a  claim  for  damages, 
on  the  ground  that  they  had  been  guilty  of  neglect  of 
that  duty,  it  would  have  been  necessary  to  consider  this. 
The  Judge,  in  [the  exercise  of  his  very  wide  powers  of 
amendment,  might  have  allowed  an  amendment  raising 
this  question,  but,  after  the  objection  of  the  defendant's 
counsel  that  he  was  not  prepared  with  evidence  to  meet 
auoh  a  case,  he  would  not  have  made  such  an  amend- 
ment except  on  the  terms  that  the  ttial  should  be  post- 
poned, and  he  was  not  asked  to  make  it.  I  do  not  think 
this  a  mere  technical  objection.  Both  Mathew,  J«,  on 
further  consideration,  and  the  Court  of  Appeed  treated 
the  case  as  if  It  depended  exclusively  on  the  Act,  and, 
-vievring  it  in  that  l^ht,  held,  I  think  correctly,  that  the 
only  absolute  duty  imposed  on  the  corporation  was  to 
provide  and  keep,  in  the  pipes  to  be  laid  down  by  them, 
which  I  think  is  oorKcotly  construed  as  the  mains,  **  a 
supply  of  pure  and  wholesome  water  sufficient  for  the 
domestic  use  "  of  the  inhabitants.  The  supply  kept  in 
the  main  was  pure  and  wholesome,  if  it  was  taken  as  it 
there  was.  The  only  doubt  I  have  had  as  to  this  is 
whether  (as  it  was  known  that  the  supply  pipes  were 
likely  to  be  made  to  some  extent  of  lead,  and  after  the 
makhig  of  the  bye-laws  it  was  known  that  they  would 
oeztai^  be  made  of  lead)  the  water,  which,  when  passed 
through  the  lead  pipes,  would  take  up  some  poisonous 
ssdts  of  lead,  can  properly  be  said  to  be  *'pure  and 
wholesome."  I  thii^,  howcTer,  it  was  so,  and  that  the 
fault,  if  there  was  any,  was  n  having  lead  pipes  at  all. 

Section  60  of  the  special  Act  empowers  the  oorpon- 
tion,  lor  the  purpose  of  preventing  waste,  misuse,  undue 
oonsumptiioo»  or  contaminfttion  of  the  water,  to  make 


bye-laws.  Under  these  actually  made,  they  deprive  the 
inhabitant,  at  whose  expense  they  do  the  actual 
plumber's  work,  of  all  discretion  as  to  the  materials  of 
whioh  his  service  pipes  are  to  be  made.  They  prescribe 
that  they  shall  be  lead.  I  do  not  see  that  there  Is  any 
reason  to  think  that,  if  the  discretion  had  been  left  to 
the  inhabitant,  there  would  have  been  any  difEerenoe 
In  the  mode  in,  or  the  material  of,  whioh  these  service 
pipes  would  have  been  constructed.  Even  now  the 
only  change  which  can  be  suggested  Is  that  the  ^in* 
pipe  of  the  length  of  S8ft.  might  be  made  of  iron, 
whioh  would  no  doubt  diminish  the  chance  of  mischief 
by  diminishing  the  quantity  of  lead.  But,  while 
lead  is  the  material  from  which  internal  service  pipes  are 
made,  that  would  only  diminish  it.  I  do  not  know  . 
what  hope  there  may  be  of  cheapening  the  cost  of  pro- 
duction of  aluminium,  or  in  some  other  way  giving  the 
consumers  a  practical  mode  of  getting  service  pipes  of  a 
material  as  tough  and  flexible  as  lead,  and  not  haying 
this  dangerous  quality  of  poisoning  water,  or,  at  least, 
soft  water,  when  not  so  doToid  of  oxygen  as  to  be 
exceedingly  insipid.  If  there  is  such  a  discovery  ever 
made  the  bye-law  which  stands  in  the  way  of  the  use  of 
it  may  be  repealed.  But  now  I  am  not  able  to  see  in 
what  way  any  claim  can  be  made  against  the  oorpora<^ 
tion  on  account  of  these  bye-laws.  I  do '  not  say  none 
can,  but  t  oertainly  think  none  has  been  made.  And  I 
think  that,  till  such  a  dsim  is  made  in  such  a  way  as  to 
give  the  corporation  an  opportunity  to  answer  it^  your 
lordships  cannot  decide  it 

Lord  Braxwbll. — ^I  am  of  opinion  that  this  Judg* 
ment  should  be  affirmed.  The  plaintUTs  charge  in  his 
statement  of  claim  is  that,  he  being  entitled  to  a  supply 
of  pure  and  wholesome  water  from  the  defendants,  they 
supplied  him  with  water  not  pure  and  wholesome,  but 
which  was  contaminated  with  deleterious  ingredients. 
This  complaint  is  not  only  unproved,  but  the  contrary  is 
proved.  The  supply  of  the  defendants  is.  from  the 
main  to  the  service  pipes  of  the  plaintiff.  The  water 
supplied  at  the  point  of  supply  was  pure  and  whole* 
some,  with  no  deleterious,  foreign,  or  adventitious  in« 
gredient.  In  its  passage  along  the  plaintiff's  service 
pipes  It  became  otherwise.  It  is  impossible  to  say  that 
water  is  pure  and  wholesome  and  free  from  deleterloua 
ingredients  if  passed  through  iron  pipes,  but  Hot  if 
passed  through  lead  pipes.  The  pipe  is  bad,  but  the 
water  good.  The  plitintiff,  therefore,  has  failed  to 
make  out  his  case. 

It  was  asked  what  if,  under  their  powers  of  compelling 
persons  to  take  a  supply  of  water,  they  supplied  It 
through  service  pipes  of  lead,  with  the  Injurioui  con. 
sequences  that  have  followed  in  the  plaint£ff*s  case,  t 
decline  to  give  an  opinion  on  this  till  I  hear  the  case,  and 
will  content  myself  with  saying  that,  if  the  defendants 
would  be  liable.  It  would  be  precisely  for  the  reason  which 
does  not  exist  here— vis.,  that  the  water  they  supplied 
was  not  pure  and  wholesome.  I  will  only  add  that,  In  the 
case  put,  they  are  not  bound,  only  entitled,  to  force  a 
supply.  This  opinion  is  a  short  one.  If  that  is  tf  defect* 
I  can  only  say  I  am  sony,  for  I  cannot  remedy  it  I  do 
not  know  which  of  the  matters  I  affirm  Is  denied.  There 
is  no  doubt  that,  to  recoter,  the  plaintiff  must  proTO  the 
presence  of  deleterious  matter  in  the  water  supplied.  I 
can  see  no  evidence  that  the  water  In  the  main  had  dele- 
terious matter  in  It  The  scientific  witnesses  seem  to  be, 
or  to  have  been,  in  a  state  of  some  uncertainty  as  to  the 
effect  of  pure  water  upon  lead,  or,  rather,  perhaps,  they 
seem  to  have  once  thought,  but  to  have  dianged  thehr 
opinion,  that  pure  water  did,  indeed,  corrode  lead,  but  not 
so  as  to  hold  lead  In  solution.  But  I  repeat  whatcTer 
may  hare  been,  or  may  be,  their  opinion,  or  that  of  any  of 
them  on  this,  I  cannot  see  any  evidence  that  there  were 
del^f;0XioU8  ingredients  in  the  water  in  the  maina*  It  is 
^A  ^at  the  water  waa  not  to  be  drunk  there,  bat  in  the 
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houMs  of  the  oonsaHien.  It  wm,  howeTOt,  to  be  oonTOftA 
to  those  hotiaei  in  the  pipes  of  those  consumers*  It  WM 
in  them  in  the  ooaise  of  that  conveyance,  and  by  themi 
that  the  watei  was  made  unwholesome.  If»  indeed,  the 
defendants,  having  notice  that  lead  pipes  weie  unfit  to 
convey  such  water,  insisted  on  the  consumer  using  no 
other,  it  may  be  that  there  would  be  a  refusal  to  supply, 
and  so  a  cause  of  action.  Bat  that  is  not  the  cause  of 
action  here.  I  repeat,  first,  the  complaint  is  that  the 
^ater  supplied  oontained  deleterlons  ingredients; 
secondly,  the  water  wee  supplied  to  the  plaintSfs  pipes ; 
and,  thirdly,  at  the  point  of  supply  it  contained  no 
deleterious  ingredient  I  decline  to  consider  any  ques« 
tion  of  negl^ence  or  misfeasance  in  the  use  of  lead 
pipes.  No  each  case  is  before  us.  So,  also,  I  dedine  to 
consider  what  wonld  be  the  result  if  the  Legislature  had 
directed  that  lead  pipes  should  be  used,  merely  observing 
that  if  the  water  and  the  pipes  were  fixed  by  the  statute 
it  might  plausibly  be  contended  that  the  "pure  and 
wholesome"  supply  meant  as  pure  and  wholesome  as 
under  such  ciroumstaaces  it  could  be*  Therefore^  in  my 
opiniw,  the  plaintiff  fails.  It  may  be  Skid  this  is 
deciding  the  case  on  technical  grounds.  WiUea^  J., 
said  that  law  without  technioaUty  was  impossible. 
I  content  myself  with  saying  that,  as  long  as  our  law  says 
that  a  plaintiff  to  succeed  must  do  so  on  the  dUegata  H 
probata,  the  decision  must  be  governed  by  them  and 
them  alone. 

Lords  FiTiOBBALD,  Halsbubt,  and  AsBBOVBirB  con* 
oorred  with  Lords  Blaokbubn  and  Bbamwbll. 

Judgmmt  affirmed  and  appeal  dumuted,  with  cobU. 

Solicitor  fur  the  appellant,  G.  Fit<^  fot  MilntB    dl 
MarthaU^  HuddersfieM. 

Solicitors  for  the  respondents.  Van  Bandau  S  Co.,*tx)t 
O.  L.  Batley,  Huddersfield. 
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Fower  of  committal  —  "Judgment  creditor **^^B(lmh- 
ruptcy  Adt,  1883  (46  A  47  Vid.  c,  52),  s.  103,  %ub-^ 
section  6— />eMor8  Act,  1869  (32  A  33  Vict,  c.  62), 
•.6. 

Damages  awarded  by  a  jury  in  a  divorce  iuU  against 
a  co-resDondenl,  and  ordered  oy  the  court  to  he  paid  to 
the  husband  for  him  to  pay  the  same  into  court  for 
piifx)oses  of  settlemeniy  will  not  constitute  the  husband  a 
gooa  "fuigment  creditor  ^  capable  of  applying  for  an 
order  of  comm^al  against  such  co-respondent,  as  a 
judgment  dMor,  under  section  103,  sub-sedion  6,  (^  the 
Bankruptcy  Act,  1883. 

In  re  Mnirhead,  24  W.  E,  351,  2  Vh.  D.  1L%,  followed. 

A  co-respondent  so  cast  in  damages  and  making 
default  in  paying  over  any  portion  of  Hich  damages 
may  be  dealt  with  as  a  defauaer  under  sedion  5  of  the 
Debtors  Ad,  1869. 

Appeal  fhMn  a  receiving  order  by  Oave,  J. 

Fryer,  the  appellant,  had  been,  in  April,  1884,  a  CKy- 
respondent  ih  a  divoite  suit  in  which  £1,000  damages 
had  been  obtained  against  hita  by  Ibe  petitioner.  1%e 
first  order  of  the  Divorce  Ooutt  Was  that  Fryer  "ehouUl 
pay  into  eouH  tfl,000,'*  but  a  seeMd  order  wm  alter- 

■   ■'-*  I        '■■      •  I        I  HIT rfll  ■■  ■ ■!      ■       K.lll    I       Ifl  H1M..I 

(o.)  Beported  by  S^airasB  L.  HoiiiAim,  fll^. 
at^Law. 


wards  drawn  up  to  the  effect  that  **  the  said  i 
be  paid  to  the  petitioner  for  settlsment  npoa  I 
or  ohildren  "  under  the  supervisiou  of  the  eouL  I 
sum  not  having  been  paid,  the  petitioner  applirf,^ 
section  103,  sub>section  6,  of  the  Baakropfeoy  / 
as  a  Judgment  creditor,  for  the  oommittal  of  the i 

Upon  the  hearing  of  this  applioadonOaii^J^j 
a  receiving  order  against  him  in  lieu  of  coouaittaL  ] 

Against  this  order  the  debtor  now  appaalei 

Ohanndl,   Q.Q.,  and  Bidnsy  Waolf,  for  Iks  i 
'^The    respondent     was    not    a    Judgmsnt 
within  the  meaning  of  section  103,  eub-wotfon  1^ j 
Bankruptcy  Act,  1883.    Tbe  £1,000  was  to  be  i 
court  to  be  settled.   It  was  not  a  debt  wUA  1 
respondent,  as  the  petitioner  in  the  eoit,  ecu 
without  applying  to  the  Divorce  Oourt    Hsc 
have  presented  a  petition  in  bankruptcy  Ik  f 
The  Divorce  Oourt  is  given  special  power  tod 
what  manner  such  damages  shall  be  paid  or  i 
20  ft  21  Yiot.  c.  85,  s.  83  ;  /n  re  Muirhni, 
851,  2  Oh.  D.  22 ;  Einion  v.  LinUm,  S3  W.  B. 
Q.  B.  D.  239.    Even  assuming  the  respoiidmt  \ 
Judgment  creditor,  a  reoeiving  order  can  0D^bi| 
in  a  case  where  there  is  power  to  oommit  Fovsrb 
is  only  ezerdseable  under  the  provisions  of  lis  1 
Act,  1869,  ss.  4,  5,  where  there  has  been  soMi 
It  is  not  urged  that  the  debtor  could  bars] 
£1,000  and  has  failed  to  do  so.     The  def^eU  i 
in  regard  to  the  whole  sum,  not  as  to  any  ] 

Coopsf    WiUi;    Q.O^   and  H.  Besd, 
pondent.-— The    ordsr   of    the    Divorce 
judgment  for  the  payment  of  money*    That] 
£1,000  a  debt,  and  that  debt  being  in 
petitioner  in  the  suit,  he  stands  in  the  plao 
ment  creditor :  Patterson  v.  Fatienon,  19 
L.  B.  2  P.  ft  D.  189  ;   Pritchard  v. 
W.  B.  232,  L.  a  2  P.  ft  D.  5d,  18  W.  B.1 
Bzeoution  for  it  would  isaue  at  the 
respondent  as  sudh  petitioner.    Oommittsli 
wonld  have  been  simply  a  prooeas  of  i 
not  limited  by  the  Bankruptcy  Act,  undsi 
J.,  chose  to  act.    It  was  not  ongiiiaUy  a  f 
proceeding :  Wood  v.   ^ood;  16  W.  B.  M 
P.  ft  D.  467. 

Channell,  O.O.,  in  reply.— In  PrOckard  v. 
and  Paterson  v.  Paterson  the  Divorce  Ocott  hsi  i 
exercised  ite  discretion  as  to  the  appUostioK 
damages.    It  has  not  yet  done  so  here. 

Lord  EsHBB,  M.&— The  appeOant  hi  tUi 
officer  in  the  army.    Re  appeemd  as 
a  divorce  suit,  the  result  of  which  was  a 
£1,000  in  favour  of  the  injured 
the  Divorce  Oourt  after  that  verdict  was 
that  this  appeUant,  F^rer,  should  psj  ths  il. 
court,  but  he  was subsequentljrosdeied  tops; tfc( 
to  the  petitioner,  who  was  to  bring  itfaitscoait 
oourt  to  deal  vrith  it  by  way  of  ftiton  sMtwst 
the  Dormer  wife  and  tha  ohildMn,  or  apsa  ibti 
aloncb    This  ason^  not  being  petd,  the  haitaal 
to  OhVe,  J.,  for  the  eommtttal  of  ths 
afltdavits  of  his  being  hi  receipt  of  esftsla  pu 
property,  out  of  which  It  was  alkged  thtilf< 
proportion  of  it,  might  have  been  pcii.   IV 
tion  to  Oave,  J.,  was  under  sub^eeetiea  6  d  ^ 
of  the  Bankruptoy  Act,  1883|  wdsr  vM 
made  the  receiving  order  agahsit  whish  1h« 
appeal*.    The  qneation  for  us  is.  Had  (^^i^. 
tten  to  make  such  Older  at  aUf    Thslji" 
eesentially  to  depend  upon  whetbeftiM 
ezetciee  Is  or  la  not  a '*  Jn  \. 
queetf on  for  us  le  whether  or  not  thh 
relation  towarde  the  debtor  Is  delMitee 
oonrt,6aabocilleda]udgMBt  ctedM*  » 
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the  application  for  the  committal  wa«  made  by  a 

twbo  waa  not  entitled  to  make  it,  and  the  whole 
tion  faila.  What  ia  the  relation  between  these 
li  aa  elf eoted  by  the  Diforoe  Oonrt  ?  Under  the 
be  Gonrf  s  procednre  application  may  be  made  to 
br  damages^  and  a  verdict  may  be  returned  aaseas- 
bch  damages  as  in  the  Common  Law  Oonrta,  but 
tint  the  next  atep  ia  not  the  same  as  in  the  latter 
ik  In  the  Common  Law  Courts  entry  of  Judgment 
Krdict  is  a  necessary  consequence  and  a  merely 
Inial  act.  The  damagea  go  to  the  successful 
sad,  Judgment  being  signed  upon  his  application, 
ssaty  legal  oonsequenoes  follow  and  execution  is 
without  any  further  action  of  the  court.  But 
ftot  so  in  the  BiTorce  Court.  Entry  of  Judgment 
damagea  ia  not  a  mere  ministerial  act.  There 
a  motion  of  the  party  in  whose  favour  the  verdict 
n  given  to  obtain  the  results  of  that  verdict,  and 
loroe  Court  has  judicial  authority  to  do  whatever 
pfa  right,  poaaibly  so  disposing  of  the  damages  that 
^fsithing  reaoheethe  husband's  pockets.  They 
to  the  wife,  who  haa  become  a  stranger,  or  to 
Clearly  then  this  is  not  the  same  as  giving 
to  the  aucceaaful  party  as  in  the  other  courts* 
the  next  atep?  By  the  Matrimonial  Causes 
>7,  Judgment  may  be  enforced  by  process.  That 
ve  the  iaaue  of  a  fieri  facku  writ,  but  it  is  not 
^U  fi*  y^.  for  the  execution  of  damagea  at 
law.  It  is  not  by  any  mere  voluntary  act  of  the 
party  that  judgment  in  the  Divorce  Court  can 
What,  then,  is  the  actual  relation  between 
east  in  damages  in  that  court  and  the  husband  P 
need  not  make  an  order  to  pay  the  damages 
imband  at  alL  It  might  order  them  to  be  paid 
irar  or  any  other  officer  of  the  court.  If  such 
ire  ordered,  indeed,  to  be  paid  to  the  husband, 
'  in  order  that  he  may  bring  the  amount  into 
be  dealt  with,  does  that  constitute  the  relation 
tbe  partiea  of  debtor  and  creditor  f  That  seems 
been  the  qneetion  in  Jn  re  Muirhead,  That 
'  the  Appeal  Court  is  binding  upon  us  in  the 
namely,  that  we  are  bound  to  follow  their 
and  authority  when  once  laid  down  so  far  as 
that  the  principles  there  determined  apply  to 
it  case.  The  court  there  decided  that  the 
of  tbe  huaband,  under  an  order  exactly 
it  tQ  tbe  present  order,  was  that  of  an  officer  of 
'}  so  as  to  collect  money  for  the  court.  It  is  not 
J  for  us  here  to  decide  what  would  be  the  relation 
hnabaud  to  a  co-respondent  cast  in  damagea  under 
pQ  of  the  court  that  the  damages  should  be  paid 
P  directly  for  his  own  benefit.  What  we  have  to 
tlth  are  the  cases  where  be  must  bring  tbe  money 
^«OTitt,  and  as  to  these  that  decision  holds.  If  that 
■lelfttiou  to  the  oourt— namely,  that  he  is  its  officer 
JwctoT--ean  it  be  said  that  he  is  a  Judgment  creditor 
I  j?^'^^^^  ^  ^^  section  108  of  the  Bankruptcy 
^That  sub-section  must  be  construed  according  to 
^^sry  meaning  of  its  words  unless  the  court  sees 
H>  depart  from  their  ordinary  signification.  There 
"'S  in  tbe  context  to  lead  the  court  to  depart 
e^  ordinary  meaning  of  the  words  "  Judgment 
>  It  is  impossible  to  say  that  an  officer  of  tbe 
v>  whom  money  is  ordered  to  be  paid  is  such  a 
'  ^  Is  ordbarily  meant  by  the  terms  **  judgment 


pother  question  is,  is  the  appellant  within  the 
■«8  el  section  5  of  tbe  Debtors  Act,  1869,  so  that 
I W  ^  ^^^ed  to  deal  with  him  as  a  person  who 
k  r?^*  to  pay  under  the  order  of  a  court  and  who 
JJ^  ao  paid  P  I  think  clearly  Lynton  v.  LynUm 
^l^^d,  if  BO,  he  comes  within  those  terms,  and, 
.  ^1  inlbin  the  power  of  the  Judge  to  commit 
J^/^^me  section  of  the  Debtors  Aet,  or  to  direot 
^^"^e&t  of  the  debt  by  instalments.    The  debtor 


owed  money.  He  was  bound  to  pay  this  money.  We 
have  been  shown  that  he  has  been  and  is  able  to  pay, 
not  the  whole  sum  at  once,  but  a  portion  of  it,  and  he 
has  neglected  to  do  so.  That  bringa  him  within  ifie 
jurisdiction  of  the  oourt.  I  dissent  absolutely  from  the 
doctrine  that,  if  a  person  owes  £1,000  and  haa  the 
means  only  to  pay  £100,  but  does  not  pay  over  thai 
portion,  he  doea  not  make  any  default  in  i^fMcd  to  pay- 
ing the  £1,000.  He  ia  bound  to  pay  each  £1  whenever 
he  has  it  to  pay  so  long  as  the  whole  fun  lenaiiif  nn« 
extinguished;  and  if  he  neglects  to  pay  that  portion 
which  he  la  able  to  pay  he  nakea  a  defaulti  aad  the 
court  has  rightly  juriadiotion  to  commit  him  for  aooh 
default  or  to  take  suoh  other  course  as  they  are  em- 
powered to  take.  We  think  Cave,  J.,  had  Juriadiotion 
and  might  have  made  some  such  order  as  we  are  now 
about  to  make — namely,  for  the  payment  of  £100  within 
one  month,  and  of  £7  10s.  by  monthly  instalments  till 
the  debt  is  extinguished. 

BowsN,  L«J.-~The  question  for  us  is,  Was  the  appli* 
cation  to  Cave,  J.,  made  by  a  **  Judgment  creditor  "  P 
Upon  that  fact  his  jurisdiction  for  this  order  depended. 
The  order  of  the  Divorce  Court  waa  made  under  the 
authority  of  aeotion  33  of  the  Hatriraonial  Causes  Aet, 
1857,  and  its  effect  was  that  the  damages  were  to  be 
recovered  for  purposes  of  settlement.  What  are  the 
rights  and  obligations  between  the  parties?  In  re 
Muirhead  decided  this  question  upon  the  ground  that, 
where  an  order  of  this  kind  is  made,  no  debt  in  law  or 
equity  is  created  in  favour  of  the  husband.  He  is  only 
a  receiver  for  the  court,  and,  if  so,  obviously  no  action 
by  him  to  recover  it  can  lie.  If  the  effect  of  In  re 
Muirhead  is  that  he  has  only  a  qualifying  right  under 
the  order  to  hold  the  money  at  the  disposal  of  the  court, 
is  the  husband,  under  such  order,  a  **  judgment 
creditor"  having  the  benefit  of  this  section P  If  we 
turn  to  the  Debtors  Act,  1869,  the  first  question  is 
whether  all  persons  who  apply  for  committal  orders  are 
neoeesarily  Judgment  creditors  P  Section  4  draws  a 
distinction  between  different  kinds  of  defaulters,  and  it 
is  sufficiently  remarkable  that  tbe  Act  nowhere  definea 
the  character  of  the  persons  who  may  apply,  but  con- 
fines itself  to  tbe  definition  of  tbe  offences  which  may 
be  punished.  Section  5  includes  any  person  who  makes 
default  in  payment  of  any  debt  or  instalment  due  from 
him  in  pursuance  of  any  orders  or  Judgments  of  any 
competent  courts.  It  seems,  then,  that  persons  might 
apply  under  the  Act  who  did  not*  fulfil  any  exact 
definition,  but,  even  if  so,  they  must,  to  obtain  tbe 
benefit  of  tbe  order  made  in  this  case,  be  ''judgment 
creditors"  within  tbe  meaning  of  section  103,  sub- 
section 5,  of  the  Bankruptcy  Act,  1869.  This  section 
transfers  to  the  Bankruptcy  Court  tbe  Jurisdic- 
tion of  committal.  It  has  been  argued  that  it 
was  intended  to  include  in  one  compendious  phrase 
all  persons  who  might  have  applied  under  the 
Debtors  Act.  The  first  difficulty  as  to  this  is  that  this 
section  affects  the  liberty  of  tbe  person.  It  is  a  penal 
section,  and  we  must  not  go  beyond  the  ordinary 
natural  meaning,  unless  for  very  good  cause  shown. 
There  seems  no  reason  to  believe  that  the  words 
"Judgment  creditor"  are  used  in  other  than  their 
popular  sense.  If,  as  has  been  suggested,  sub-eeotion  5 
of  section  103  of  the  Bankruptcy  Act  was  meant  to 
include  all  who  might  apply  under  section  6  of  the 
Debtors  Act,  then  the  words  "Judgment  creditor'' 
were  superfluous,  and  the  section  would  be  more  aptly 
drawn  if  it  bad  aaid  at  cnce  that  anyone  who  might  have 
applied  under  the  Debtors  Act  might  have  applied  nader 
this  section.  I  think  it  was  clearly  intended  that  only 
*' Judgment  creditors  "  might  apply.  As  to  the  proper 
order  to  be  made  in  this  case,  I  think  lAie  right  prfaieiple 
is  laid  down  in  Zinlon  v.  Liwhn*  tm  husband 
waa  entitled  to  apply  under  section  5  of  the  Debtors 
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Smalpaos  v.  Tokob. 


CovsxQPi 


Act,  as  any  pexson  interested  may  apply*  pxoTided  that 
there  is  a  debt  and  default,  and  I  think  the  order  as 
suggested  by  Lord  Esher  is  the  proper  one. 

.Fry,  L.J.^The  question  is  whether  Cave,  J.,  had  the 
power  to  make  a  receiving  order  in  li&a.  of  committal. 
It  is  said  there  is  no  Jurisdiction  to  commit,  because 
there  were  no  means  to  pay  the  whole  sum.  As  to  that 
I  agree  entifely  with  the  Master  of  the  Bolls  that  the 
argument  is  untenable.  Then  does  the  language  of  the 
section  lOS  apply  to  the  present  applicant  f  It  is 
obTious  that  there  can  only  be  a  *'  Judgment  creditor  " 
where  the  debt  applied  for  has  been  obtained  by  a 
Judgment.  So  far  as  the  court  has  determined  the 
whole  sum  is  to  be  devoted  to  the  benefit  of  the  children 
or  of  the  divorced  wife.  The  husband  is  only  a  receiver. 
He  has  no  legal  or  equitable  interest  in  the  sum  beyond 
the  obligation  to  receive  it  and  to  hold  it  under  the 
orders  of  the  court.  We  should  be  frittering  away  In 
re  MuirJiead  were  we  not  to  hold  that  the  order  here  has 
a  similar  effect  to  the  order  in  that  case.  Whether  the 
husband  can  or  cannot  come  into  the  position  of  a 
Judgment  creditor  under  certain  orders  of  the  court  it  is 
not  for  us  now  to  consider.  In  this  case,  and  under 
such  an  order,  there  is  no  legal  or  equitable  debt  owing 
to  or  recoverable  by  him  from  the  appellant,  and  be 
cannot,  therefore,  be  held  to  be  a  ^'Judgment  creditor  " 
within  tiie  terms  of  section  103,  sub*seotion  5.  As  to 
the  present  order  of  the  Blaster  of  the  Bolls  for  payment 
by  instalments  I  entirely  agree. 

Appeal  allowed. 

Solidtors  for  the  appellant,  Crowder  A  Vitard. 

Solicitor  for  the  respondent,  G.  Thompaon^ 


From  Q.  B.  Div. 


July  16,  17. 


Shalpage  v.  Tosge.  (a.) 

PracUce-^Coneurrent  writ^WrU  far  eerviee  ahraad — 
Original  writ  itUl  in/cree  by  renewal — Enlargement 
of  time^Ord,  2,  r.  4— Ord.  6,  rr.  1,  2— Ord.  8,  r. 
l^Ord.  64,  r.  7. 

The  plaintiff  Tiod  isiued  a  wrU/or  a  deht,  and  being 
unable  to  find  the  defendant  had  renewed  it  from  time 
to  time  for  five  years*  After  the  debt  w<u  barred  by  time 
in  rtspect  of  a  freeh  actiOH  the  plaintiff  discovered  the 
defendants  place  of  residence^  which  was  abroad,  and 
applied  for  leave  to  issue  a  eoncurrent  writ  for  service 
o&road. 

EM,  thalf  although  the  time  limited  by  ord,  6,  r.  1, 
for  issuing  a  concurrent  writ  had  expired,  the  court  had 
power  to  enlarge  it  under  ord*  64,  r.  7  ;  that  there  was 
power  to  issue  a  concurrent  writ  in  a  case  where  there 
was  only  one  defendant  and  where  the  original  writ 
was  only  for  service  within  the  Jurisdiction;  and  that  t7^ 
ease  was  one  in  which  leave  should  be  given  for  the 
issue  of  a  ooneurreiA  writ  for  service  abroad* 

Decision  of  the  Queen's  Bench  Division  reversed* 

Appeal  from  •  divisional  court. 

This  was  an  application  by  way  of  appeal  lor  leave  to 
issue  a  concurrent  writ  of  summons  for  service  out  of 
the  jurisdiction. 

The  original  writ  was  issued  in  March,  1881,  for 
£69  18s.  6d.  for  goods  sold  and  delivered  by  the  plaintlif 
to  the  defendant  in  1875.  The  defendant  had  been 
living  near  London,  but  he  had  left  that  residence  and 
oould  not  be  found.  The  writ  was  duly  renewed  from 
time  to  time  and  the  last  renewal  was  obtained  in  Maieh, 

(a.)  Bepoited  by  0.  Abohml  Ooox,  Esq.,  Barrister*at- 
Law. 


1886,  under  ord.  8,  r.  1.  The  plaintiJt  ki 
inquiries  from  time  to  time  of  the  defendsatfi 
and  had  made  every  endeavour  to  discover  the ' 
place  of  abode,  but  had  f aUed  till  reoeaa;,  \ 
discovered  that  it  was  at  a  place  in  Francs.  1 
to  bring  a  fresh  action  being  barred  bytimetbe 
applied  for  a  concurrent  writ  for  service  ontof 
isdiction. 

The  Queen's  Bench  Division  (WiUs  and 
JJ.)  refused    the  application  on  the  ground 
Statute  of  Limitations  had  run  against  tht  cm 
action  in  respect  of  a  new  proceeding  for  the 
the  debt;  and  on  the  authori^  of  CoUy.  t 
W.  B.  126,  11  Ex.  482. 

The  plaintiff  appealed  ea  parte, 

Percy  Gye,  for  the  plaintiff. — ^I  ask  that  s 
writ  may  be  issued  as  of  the  date  of  the  origiad 
That  writ  is,  by  renewal,  still  current,  so  tint  ii 
proceeding  the  cause  of  action  is  kept  alive.  TIs 
of  the  concurrent  writ  will  not  be  launehing  s  fral 
ceeding,  but  merely  ah  aid  to  the  existing  setios. 
true  thatin  Doyle  v.  Kaufman,  86  W.  E.  M,  3  Q. 
7,  the  court  refused  to  renew  the  writ  after  thsfl 
of  Limitations  had  run,  but  there  the  oiigiBsl  M 
not  been  kept  alive. 

He  also  dted  Be  Jones,  Eyre  v.  Cox,  SS  W. 
46  L.  J.  Oh.  816;  Charrington  v.  WUkerby,n\ 
T0B8'  JouBNAL,  230 ;  and  Canadian  OHwem  "* 
tion  V.  Bay,  W.  K.,  1878,  p.  107. 

July  16.«--GoTTOK,  L.J.— The  point  is  imp 
will  give  Judgment  to-monow. 

July  17.— GoTTOir,  L. J.  [after  stating  the  1 
of  the  principal  reasons  why  the  Divisionsl  C 
the  order  was  that  they  oonsidared,  having  r 
date  of  the  issue  of  the  original  writ,  they  o 
had  not  the  power  to  enlarge  the  time  for  i 
current  writ.  Ord.  6,  r.  1^  no  doubt 
months  from  the  issue  of  the  original  wiit«i 
within  which  a  plaintiff  must  apply  for  the  f^ 
concurrent  writ,  hot  ord.  64,  r.  7,  gi?es  oi  | 
enlarge  the  time  for  doing  any  act,  so  that,  in  af ^ 
that  diifioulty  ought  not  to  prevail.  We  hm  I 
sider  whether  we  ought,  in  the  droumstanoeB,  tij 
the  issue  of  a  concurrent  writ  to  be  serfed  m 
Jurisdiction  in  a  case  in  which  there  is  hot  oail 
ant.  On  consideration  I  am  of  opinion  tllst  i^ 
does  not  stand  in  the  way  of  the  issuing  of  t  eoi 
writ.  We  have  ascertained  since  yeateidtj  ftoii  • 
the  masters  what,  irrespective  of  the  raies,  wsi  ttej 
tice,  and  it  appears  that  concurrent  writs  bsfebr^ 
are  sometimes  still  issued  in  oases  where  tiisrB  ii  o 
defendant,  and  it  seems  to  me  to  be  within  the  pi 
whioh  enables  concurrent  writs  to  be  iaened  at  «L^ 
object  of  issuing  concurrent  writs  is  that  all  the^ 
ants  may  be  served.  If  there  wss  a  si  * 
resident  sometimes  in  England  and  somstiinei  i 
would  be  advisable  to  have  the  power  (dsvfoi^ 
wherever  he  might  be.  . 

The  next  point  is  this :— The  original  writ  iijj 
for  service  only  within  the  jurisdiction,  sad  HT 
the  rules  do  not  enable  such  a  writ  to  be  sflciw|^^ 
Writs  for  service  in  England  and  abcosd  sie  in  "J 
forms.  That  is  what  tiie  diiBcal^  teeSij  ««»■ 
There  is  no  dli&culty  about  issuing  a oone""^*!. . 
service  abroad  from  the  fact  titat  the  od^  «^1 
only  to  be  served  in  England,  beoanse  old.  ^  i^  ^^ 
pressly  provides  for  that. 

We  must  then  look  at   the  dicnm 
whether  we  ought  to  enlarge  the  **"'*^"*'Jf3| 
this  concurrent  writ  to  be  issued  lor  soirioi  a»  | 
Jurisdiction.     When  the  original  writ  ^JTSL 
defendant  was  nowhere  to  be  ^'^^^'^^'^^Xtj^ 
reeidenoe  near  London  in  order  to  svadt  tw  r^ 
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it  abroad  to  eacape  from  hia  cnditora  generally, 
have  been  made  to  find  him»  and  the  plaintLS 
aatly  diacovered  that  he  la  liflng  in  Franoe. 
lat  aaked  to  gi?e  leave  to  renew  a  loat  cauae  of 
it  to  make  efleotoal  the  action  which  haa  been 
le  bj  renewed  writa.  If  the  writ  ia  aerved 
ie  defendant  mnat  come  in  and  defend  or  the 
will  be  at  liberty  to  proceed  in  hia  abaence.  In 
ion  it  will  be  right,  in  the  droamstancea,  to 
Ike  time  and  allow  thia  cononrrent  writ  to  be 
iiervice  oat  of  the  Jariadiotion. 
va  referred  Tory  fairly  to  Dayh  ▼•  JEdti^nan, 
Iwaa  anppoeed  it  might  be  againat  the  appUca- 
b  that  caae»  however,  the  plaintiff  had  not 
Ui  writ,  and  the  right  of  action  waa  gone  by 
•tups  own  default,  and  the  application  waa 
iitbatgroand* 

Vr,  LJ. — ^I  am  of  the  aame  opinion.    The  point 

Important,  and,  ao  far  aa  I  know,  novel.    There 

M  defendant  and  the  writ,  old  aa  it  Ib,  haa  been 

It  by  renewal,  and  could  be  now  aerred  on  the 

It  if  he  were  in  thia  country,  and  the  action 

proceeded  with  in  the  ordinary  course.    Aa  I 

~  it,  though  we  have  no  note  of  the  Judgment 

iTisional  Ctourt,  they  refuaed  the  application 

on  the  ground  of  the  lapae  of  time  ainoe 

writ  was   laaued.     They   aeem   to   have 

t  ord.  64»  r.  7,  did  not  apply,  and   that 

not  enlarge  the  time  for  iaening  a  concurrent 

,  under  o^.  6,  r.  1,  ia  twelve  months  after 

et  the  original  wriL    I  am  unable  to  aee  why 

%  7,  should  not  apply  to  the^iaaue  of  concurrent 

tseema  to  mo  to  apply  aa  much  in  that  oaae  aa 

in*    Of  course,  it  muat  be  a  queatlon  in  each 

Iwi  it  ia  Juat  and  right  that  the  time  should  be 

kmeaaa  novelty  to  have  a  concurrent  writ 
MM  there  ia  only  one  defendant.  I  waa  not 
to*day  that  auoh  a  practice  existed.  But  we 
l^iiom  a  master  that  concurrent  writs  have 
M  in  caaea  where  the  defendant  is,  ao  to 
belling  defendant,  ao  aa  to  catch  him  where- 
by he.  The  iaaue  of  a  concurrent  writ  ia, 
h^onlj  a  question  of  ooata,  and  the  objection 

^nmaina  one  difficulty.  The  court  below  aeema 
i^Qght  that  there  should  not  be  a  concurrent 
Nthe  original  writ  haa  been  iaaued  only  for 
*^thin  the  Juriadiotion,  but  by  the  help  o(  ord. 
i  and  ord.  6,  r.  2,  I  think  the  difficulty 
I. 

Iff  la  this  a  case  where  the  court  ought  to  give 
*  the  ooncurrent  writ  to  be  issued  P  On  the 
»  I  think  it  ia  auoh  a  caae.  We,  therefore, 
we  time  and  give  the  leave  aaked  for. 


mHA  Court  of  iu0t(ce« 


Oban.  Div. 
V.O.B. 


July  20. 


HbNDEHSON  v.    RoTHSCfHIU).    («.) 

Principal  and  agent — DeUor  and  creditor — Intereei  on 
loan — Fundi  eupplied  to  agent  to  pay  debt  not  yet  due 
hy  prineipal^Notiee  to  creditor — Pouw  of  principal 
to  revoke  auihority. 

The  plaintiff  wae  the  holder  of  honda  of  tJM  Egyptian 
State  Domain  Loan  of  1878.  TJ^  defendants  were  the 
agents  of  the  Egyptian  Government,  and  on  the  22nd  of 
May^  1885,  they  advertised^  on  the  authority  of  the 
Domain  Commissioners,  for  whom  they  were  not  agents^ 
that  they  would  pay  in  fuU  the  interest  due  on  the 
approaching  1st  of  June.  When  4hey  issued  this 
advertisement  they  had  in  their  hands,  <u  they  cidmitted, 
funds,  remitted  from  Egypt,  sufficient  to  make  the  pay- 
ment. On  the  29th  of  May  the  Egyptian  Qovemment 
telegraphed  to  tJ^e  defendants  to  deduct  firom  the  interest 
a  five  per  cent  taoo,  which  <Aey  accordingly  did* 

Held,  tJuit  until  the  1st  of  June,  when  tJie  interest 
became  due^  the  Egyptian  Government,  who  were  the 
owners  of  the  money,  had  a  right  to  revoke  tJie  instruct 
tions  to  pay  which  ?Md  been  given  to  their  agents 
notwithstanding  the  notice  to  creditors  given  by  the 
advertisement,  and  that,  as  the  revocaHon  Juid  been 
effected,  t?ie  plaintiff  had  no  right,  as  against  the 
defendants,  to  be  paid  in  full. 

Trial  of  action. 

The  queetion  in  dispute  was  whether  the  defendanta, 
Meaars.  K.  M.  Bothachild  ft  Sons,  the  agenta  of  the 
Egyptian  Government,  were  entitled  to  deduct  from 
the  half-yearly  intereet  on  Egyptian  State  Domain 
Mortgage  Bonda  a  tax  of  five  per  cent. 

The  plaintiff  was  the  holder  of  bondf  of  the  value  of 
£5,000,  part  of  a  loan  of  £8,500,000  issued  by  the 
defendanta  under  a  decree  of  the  Egyptian  Government 
of  the  26th  o(  October,  1878,  and  secured  by  an  agree- 
ment, dated  the  81st  of  October,  1878,  between  Oharlea 
Bivera  Wilaon,  Esq.,  the  Finance  Minister  of  Egypt,  of 
the  first  part,  and  the  defendanta  of  the  aeoond  part, 
whereby  it  waa  provided  that,  if  the  revenuea  of  certain 
estates  ceded  to  the  State  by  the  Khedive  should  prove 
insufficient  for  the  purpose,  the  deficiency  ahould  be 
covered  by  the  general  revenues  of  the  State ;  that  a 
formal  mortgage  of  the  estates  to  the  defendants  should 
be  made  (which  was  done  in  1879),  and  a  commission  of 
management  appointed  to  collect  the  revenuea  and  remit 
them  to  the  defendants  ;  that  the  loan  and  interest 
ahould  be  abaolutely  exempt  from  any  deductiou  in 
Egypt,  and  that  the  defendants  should  act  as  agents  of 
the  Egyptian  Government  for  the  payment  of  the 
coupons. 

The  loan  was  further  secured  by  a  general  bond  and 
definitivs  bonds. 

On  the  13th  of  April,  1885,  a  decree  was  signed  by 
the  Khedive  impoeing  a  tax  of  five  per  cent,  on  the 
coupons  of  the  loan. 

On  the  16  th  of  May  the  defendants  received  a  tele 
gAm  from  the  Finance  Miniater  inatructing  them  to 
announce  payment  of  the  conpona,  leea  the  five   per 
cent,  tax,  and  on  the  20th  an  advertiaement  to  that 
effect  appeared  in  a  London  newspaper. 

On  the  21st  the  Domain  Oommiaaioners  telegraphed 
to  the  defendanta,  to  whom  a  sufficient  sum,  compoaed 
partly  of  the  revenuea  of  the  eetates  and  partly  cf. 
Government  revenues,  had  already  been  remitted,  to 
pay  the  intereet  in  full. 

(a.)  Bepotted  by  H.  0.  Boput,  .Eaq.,  BaiziBtet-at-Law* 


»?• 


THE  WEEKLY  EEPOBTEB.     t*Mg.m,m$.]  Yd. 


Hnis  Oomnr* 


HnmiBtOK  v,  Bothsohild. 


On  the  22iid  of  May  the  defendants  ga?e  notice  by 
adTertisement  to  all  holders  of  bonda  that  they  would 
pay  the  coupon  falling  due  on  the  lat  of  Jane  withoat 
any  dednotion. 

On  the  29th  the  Finance  Minister  telegraphed  that 
the  fi?e  per  cent,  tax  must  be  deducted,  and  on  the  Ist 
of  June  the  defendants  advertised  that,  in  consequence 
of  inatruct'ons  from  the  Egyptian  Gk>Temment,  the  five 
per  cent,  would  be  deducted,  although  the  amount  re- 
quired to  pay  In  full  had  been  duly  remitted  by  the 
Domain  Oommissloners. 

The  plaintiiE  refused  to  accept  payment  of  his  coupons 
unless  the  interest  was  paid  without  deduction,  and  he 
brought  this  action  claiming  payment  of  tha  amount— 
£125— in  full 

Eemming,  Q.O,,  and  John  Hmderton^  tot  the  plaintiit 
—The  defendants  are  trustees  for  us  and  partners  in 
the  loan  under  the  provisions  of  the  securities.  By  their 
advertisement  of  the  22nd  of  Kay  they  personally  con* 
traoted  to  pay  us  in  full.  If  they  were  only  agents,  we 
say  that  the  E^gyptiaa  QoTemment  had  no  power  to 
revoke  the  authority  to  pay  in  full  after  our  position  had 
been  altered  by  the  notice  to  that  effect  given  to  us  by 
the  advertisement  As  soon  as  they  announced  that  they 
had  the  money  and  intended  to  pay  the  power  to  revoke 
was  gone :  Oarrard  v.  Lord  LauderdaU,  2  Buss,  k  M. 
451 ;  OoB$er  v.  Badford,  1  De  G.  J.  k  8.  685 ;  Kirwan 
V*  Daniel^  5  Hare,  493 ;  Johns  v.  James,  26  W.  B.  276, 
821,  6  Oh.  D.  744 ;  Lilly  v.  Hay;  5  Ad.  k  El.  648 ; 
WiUiami  v.  EvenU,  14  East,  682. 

Sir  H.  Jama,  Q.O.t  Marten,  Q,0.,  and  Maidhw,  for 
the  defendants. — ^We  were  agente  of  the  Egyptian 
Government  only,  not  of  the  Domain  CommiBsioners. 
Our  principals  told  us  to  deduct  the  tax ;  it  was  the 
commissioners  who  told  us  to  pay  in  full.  The  adver- 
tisement did  not  make  us  Uablel  There  was  no  appro- 
priation of  any  partioolar  fund  to  meet  any  particular 
debt,  no  dealing  with  any  fund,  and  no  debt  actually 
due.  If  an  agent  aanounoes  that  he  hopes  to  be  able 
to  pay,  that  does  Hot  make  him  liable  if  his  principal 
does  not  pay.  Ko  contract  was  constituted  as  no  con- 
sideration was  given :  SynnM  v.  Simpson^  5  H.  L.  0. 
121. 

Hemming^  Q.C,  in  reply.^Kotice  Is  the  only  thing 
necessary,  not  appropriation,  and  the  form  of  the  notice 
does  not  matter.  Ae  debt  was  dehitum  in  jprm$enti 
Bolvendum  in  futuro, 

Baook,  T.O. — ^A  long  story  has  been  gone  into  as  to 
the  circumstancea  under  which  the  loan  was  raised — the 
Khedive's  family,  his  property,  and  other  matters— but 
they  have  no  application  to  the  point  of  law  I  have  to 
decide.  No  one  will  dispute  the  authority  of  Oarrard 
V.  Lord  Lauderdale,  No  one  doubts  that  a  man  who 
gives  an  order  to  his  agent  to  pay  a  creditor  can  after- 
wards revoke  that  order.  If  he  draws  a  cheque  he  can 
stop  it  unless  it  has  been  actually  cashed.  There  is 
another  class  of  oases  in  whioh  there  has  been  an  accom- 
plished fact,  where  a  man  has  placed  atoney  in  the 
hands  of  a  stakeholder— it  is  better  to  oidl  him  that 
than  a  trustee  for  the  purpose  .of  paying  an  eilating 
debt.  That  is  irrevocable  after  the  dronmitanoe  has 
been  communicated  to  the  creditor ;  but  oases  of  that 
dass  do  not  apply  here.  We  have  heard  a  long  aooomt 
of  the  Egyptian  Government^  and  agioements»  and 
bonds,  and  so  «!»  which  have  nothing  to  do  with  this 
case,  and  ultimately  it  falls  to  Messra.  Bothsohild  to 
raise  a  large  sum  of  money  and  get  seourity  for  it. 
Ooupons  are  issued  lor  payment  of  interest,  and  one  of 
them  la  to  beooma  due  on  the  1st  of  June,  1686.  To 
pay  that  interest  the  Domain  Oommissionofs  find  it 
necessary  to  remit  a  considerable  sum  to  Messrs.  Boths- 
ohild, and  they  do  so.  Entertaining  no  doubt  that  they 
would  have  the  means  of  paying  the  oounons  on  the  1st 
6f  June»  Meflenu  HottuNhild  insert  an  SBftvertisement  on 


the  20eb  of  May  to  the  effect  that  tteyi 
interest  after  deducting  the  Ave  per  eanb  t 
to  the  decree  of  the  12th  of  April.  Thrn,  «| 
they  advertise  that  they  will  pay  itwitfaoslfl 
tion— that  is  to  say,  they  annoones 
paying  on  a  futoie  day  a  debt  whieh  vill  I 
on  a  future  day.  It  4wmiot  be  said  tiiatftill 
the  money  have  not  powvr  before  that  Isjs 
a  different  destfaiatkm  to  the  money— ^iittl 
the  hands  of  their  agent.  There  is  no  (^ 
ingso.  The  bondholden  had  no  aotosl  lights 
in  the  money  in  tiie  handa  of  Uie  MmAuk,  j 

It  is  said  that  this  is  an  aotkm  for  I 
ceived ;  but  such  an  action  as  that  is  i 
in  respect  of  money  belonging  to  the  i 
ceived  for  his  use.    There  it  no  snggestioi  i 
except  the  Egyptian  Government  had  say  i 
money  then  in  the  hands  of  their  ageok 
day  of  payment  arrived  Measrs.  Bothadiiid  I 
hands  a  fund,  to  whioh  was  afterwards  Mdf 
when,  on  the  29th  of  May,  after  the  sdft 
2£nd  had  been  issued,  a  telegram  is  seat  bf  ti 
Minister  telling  the  agents  to  deduct  the  fin  i 
tax  under  the  decree  of  the  12th  of  ApciL  I J 
ing  with  the  money  which  was  in  the  ' 
defendants  on  the  22nd  of  May,  with  " 
it  in  a  particular  way— to  pay  the  loterBat  fi^ 
tions  from  the  only  people  who  could  gifs  i 
Egyptian  (Government.    But  before  the  d9| 
applying  it  according  to  these  direetioai,  \ 
instructions  from  the  owners,  the  Egyptian  I 
to  apply  it  in  a  different  way— to  Maot  f 
in  vain  that  you  ransack  the  books  for  i 
this  case.    It  cannot  be  aaid  that  Ma 
took  any  burden  upon  themealves.    The  i 
announces  their  intention  to  pay,  and 
described  as  a  contract.    It  is  said  that  thi| 
entered  into  a  contract  to  pay  a  debt  dm  ( 
day,  but  it  cannot  be  a  penonal  contract,  ( 
no  elements  of  contract  in  the  case.    The/  i 
but  perform  the  duties  which  they  wete  < 
for  their  employers.    To  oall  them  partDflo  i 
is  a  misapplication  of  the  expression.    UC 
interest  at  all  it  is  to  get  the  coupons  paii  f 
they  are  probably  themselves  large  hoMenflfJ 
It  is  said  that,  having  this  sum  of  mone;  in  ^ 
and  having  taken  upon  themselves  the  dntyfl 
it  in  payment  of  the  ooupons  in  foil,  they  r 
liberty  to  dispose  of  it  in  any  other  wij. 
had  received  money  enough  to  pay  in  fsH  asil 
tained  it  in  their  hands,  bat  the  qoeetioe  s| 
right  to  receive  the  money  must  be  settled  1^ 
law  and  the  Egyptian  Government,  which  ii  f 
to  this  litigation.    The  Finance  Miaiater  r" 
decree  of  the  12th  of  April,  and  on  the  < 
that  decree  must  depend  the  rtghta  of  the  1 
In  my  opinion  I  can  make  no  such  oidarsf  1 1 
to  make    Whether  the  revocation  wsa  fight  ^ 
to  Egyptian  law  is  not  the  qoestion.   That  m 
a  revocation  de  facto  is  dear,  and  that  it  wMj 
the  only  persons  entitied  to  do  so  I  entertr- 
I  cannot  make  the  defendants  pay  thei 
their  own  pockets,  and  they  have  no  owM 
paying.    The  only  order  I  can  make  !•  J' T 
the  £125  less  the  five  per  cent.  tax.   No  i 
costs. 

BoUdton,  A.  B.  A  H.  Btfde;  Ttewtfi**  I 
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HXOK  COUBT. 


Jtx  bm  Mabuit.-^Ix  bb  Whits's  Tbustb. 


High  Ck>UKT. 


i^  re  MiLBSBlY. 
.  MAwntLY  tr.  Mabjsslt.  (0.) 

rtU— IVtM^Ma— /n«e<ffn6n<  —  DtVflC^ion  to  invest  in 
TriMh  lani  —  Conversion  postponed  —  D«5«n<ure»— 
Corporation  itock— Settled  Land  Att,  188S  (45  A  46 
Kic<.  c.  38),  i«.  S,  21,  83— Zocot  Authorities  Loam 
Act.  1875  (38  t  39  Fic^.  c.  83}, «.  27. 

^  <eflaft>r  dtrnM  thoi  kite  jjgnwiwrf  «iCa<»  «AoiiM  he 
emveried  and  the  proceeds  invested  in  land  in  Ireland, 
hoi  the  froiteee  must  retain  tJie  personalty  in  its  pressnt 

Heldf  that  it  toould  he  most  imprudent  to  do  so  now,  and 
wndtiion  vsM  th^  eould  so^p  cany  out  the  tesiaitor's 
wishes* 

JPkuri  of  ike  fymd  was  invested  in  Liverpsoi  Three 
mnd  c^koSfper  Cent.  OorporMsn  Stoek, 

H^dy  ihsit  under  the  eowMnsd  operation  o/the  SetUed 
Land  Atiy  1882,  e.  21»  and  the  Looal  Aulthoritiee  Loans 
Asi^  1875»  t.  27,  the  trustees  were  not  amthorimd,  in  the 
tihsenee  o/tvidmee  4s  to  the  ssndiition  ef  the  tlodit,  U 
retain  it. 

Adjourned  sammoiiB. 

ThiB  was  an  appUoatlon  by  the  trostees  and  benefloU 
vies  under  a  will  that  the  trnsteee  might  be  at  libertj 
to  Tetain  in  ita  preaent  atata  of  inveetaiant,  ao  tor  as 
Mthorifled  by  leotion  21  of  the  Settled  Land  Act,  1888, 
ilia  testator's  personal  estate,  notwithstanding  a  direa- 
Uon  in  the  wiU  tbat  tba  aama  ahonld  be  realiied  and 
the  proceeds  iuTested  in  tiie  puvahase  of  land  in  Ireland. 

The  testator,  Ooloiiel  W.  U  Maberly,  bj  his  wOi  of 
fche  31st  of  Haroh«  1876,  after  devising  faia  real  estate  to 
Jda  brother,  Gteneral  llaberlji  for  life,  with  remainder 
te  his  ahildran,  bequeathed  to  hia  azeontora  all  his  pa»» 
oonal  estate  "  upon  trust  to  couTert  the  same  into  money 
mnd  to  lay  out  the  produce  in  the  purchase  of  freehold 
lands  and  hereditaments  in  Ireland,  to  be  settled  to  uses 
corresponding  with  tiie  limitations  hereinbefore  oon*- 
tained  of  my  real  estate."  The  will  and  oodiodls  oon-> 
tained  no  general  power  of  inveatment. 

The  testator  died  in  February,  1885.  A  memorandum, 
dated  July  1,  1881,  signed  by  him,  but  unattested,  was 
foand  with  his  will,  to  the  efleot  that  he  did  not  wish 
nny  change  made  in  the  inTestment  of  his  personalty, 
and  he  begged  his  executors  to  be  in  no  hurry  in  making 
any  investment  in  land  tni  they  oould  thoroughly  appro - 
eiate  the  effect  of  Mr.  Gladstone's  "oonlisoatingmea* 


The  testator's  peraonal  estato  oonslsted  of  a  leasehold 
house,  a  policy  of  insurance,  Soinde,  Pnnjaub,  and 
Delhi  Hallway  Guaranteed  Five  per  Oent.  Stock,  shares 
in  the  Agra  Bank,  shares  in  the  Land  Corporation  of 
Ireland,  and  cash  at  bankers.  Hie  executors  had  not 
invested  anything  in  Irish  land,  and  they  had  invested 
the  outitandiog  personal  estato  !n  Oanada  Four  per  Oent. 
Stock,  Four  per  Oent.  Debenture  Stock  London  and 
North- Western  Railway,  Liverpool  Three  and  a*half  per 
Oent.  Corporation  Btobk,  and  Jamaica  Four  per  Oent. 
Bonds. 

The  eleoutors  took  out  this  tammons  asking  for 
directions  whdther  they  tmght  to  eonveft  tiie  personalty 
and  invest  in  Irish  land  at  onoe ;  secondly,  whether  any 
and  which  of  the  above  intestments  ought  to  be  re- 
tained ;  and,  thirdly,  that  trustees,  for  the  purposes  of 
the  Settled  Land  Act,  might  be  appointed.  The  ehief 
<dexk  appointed  trnstees,  and  ndjoutned  the  leat  of  the 
summons  into  court. 

There  was  ample  evidence  of  the  disastrous  condition 
of  Irish  land,  but  none  as  to  the  condition  of  the  Liver* 
pool  Corporation  Stock. 


(o.)  Be|>erted  hy  B.  0.  ItopXB,  Sig,,  Banistor»at-Law« 


Sir  A.  T.  Watvm^  Q.O.9  and  HomeU,  for  the 
summons. — All  parties  desire  to  be  relieved  from  this 
provision,  and  the  memorandum  shows^  although  it  is 
not  part  of  the  will,  that  the  testator  did  not  wish  the 
investment  to  be  carried  out  at  onoe.  General  Maberly 
is  tenant  for  life,  and  if  the  personalty  is  invested  in 
Irish  land  he  will  at  once  sell  that  land  and  re-invest 
the  proceeds  as  personal  estate.  We  ask  that  It  should 
not  be  necessary  to  go  through  that  process,  but  that 
the  trustees  may  be  at  liberty  to  invest  the  personalty  in 
the  securities  authorissed  by  sections  3,  21,  and  33  of  the 
Settled  Land  Act,  1882 :  In  re  MaokenMs  Trusts,  31 
W.  B.  948,  23  Oh.  D.  750.  The  only  other  question  is 
as  to  retaining  the  present  investments.  The  London 
and  North- Western  Debentures  appear  to  be  the  only 
authorized  seourity  we  have,  unless,  as  we  submit,  the 
Liverpool  Corporation  Stock  is  within  the  terms  of  the 
section.  That  stock  was  raised  under  the  Looal  Authori- 
ties Loans  Act,  1875,  which,  by  section  27,  gives  to 
trustees  who  have  power  to  Invest  in  railway  debentures 
the  same  power  to  invest  in  any  stock  raised  under  the 
Act  as  they  have  of  investUig  in  debentures.  Section  21 
of  the  Settled  Land  Act  enables  us  to  hold  railway 
debentures,  and  we  submit  that  we  are  entitled  to  retain 
the  stock. 

Clement  H.  Lindon^  for  the  remaindennen»  supported 
the  application. 

Bacon,  V.O.— The  will  contains  a  dear  direction  to 
convert  the  testator's  personal  estate  into  money  and 
invest  the  proceeds  in  the  purchase  of  freehold  land  in 
Ireland.  The  words  are — [His  lordship  referred  to  the 
will,  and  continued :— ]  That  is  an  absolute  injunction  ; 
the  words  are  as  general  and  comprehensive  as  anything 
can  be.  But  t  must  apply  to  the  conduct  of  these 
trustees  the  ordinary  rule-that  they  are  only  to  act  as 
prudent  men  would  do  In  their  own  affairs ;  and  I  say 
that,  on  the  evidence,  it  is  dear  that  it  would  be  most 
imprudent  and  most  improper,  at  all  evento  at  present, 
to  invest  a  single  shilling  of  this  money  in  Irish  land. 
It  is  their  duty  to  retain  it  until  they  think  they  can 
prudently  carry  out  the  testator's  wishes. 

On  the  other  point  I  think  that  the  London  and 
North-Westem  Railway  Debentures  are  the  only  invest- 
ment  the  trustees  can  retain.  I  do  not  think  the  Local 
Authorities  Loans  Act  helps  them  in  respect  of  the 
Liverpool  Corporation  Stock.  It  gives  them  the  same 
power  to  invest  in  corporation  stock  as  they  have  to 
invest  in  debentures.  If  they  can  bring  the  stock 
within  section  21  of  the  Settled  Land  Act  by  showing 
that  the  corporation  are,  by  their  special  Act,  authorized 
to  issue  debentures  or  debenture  stock,  and  have  paid  a 
dividend  for  ten  years  and  so  on,  then  the  truatees 
might,  perhaps,  invest  in  this  seourity ;  but  I  cannot  at 
present  say  that  they  are  authorized  to  retain  the  stock. 

Solicitors^  FresJ^fielde  dt  Williams. 


July  17. 


Chan.  Div.  1 
V.O.B.     J 

In  re  Whixb's  TBtscs.  (a.) 

ITi/^-CAar/fy— Cy-pr^s— 6hyt  fo/r  pnrttcytof  tharUy 
-^LapH, 

A  testator  bequeathed  £1,000  to  the  offlcert  of  the  Tin^ 
piaie  Workers  Co.  upon  trusi  as  soon  as  oonvenieinUy 
might  he  after  his  decease,  and  when  a  proper  site  could 
he  obtained  for  that  purpose,  to  huild  almshouses  for  the 
UH  of  blind,  helpless,  or  decayed  liverymen,  freemen,  or 
(JiBLiling  them)  other  men  of  the  trade.     The  charity  was 


(a.)  B^portod  1^  H*  0.  Bopbb,  Esq.,  Bacdster-at-Law. 
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High  Court. 


In  m  Whitb*b  Tbustb. 


to  he  managed  "by  officers  of  the  company,  and  the 
testator  expressed  a  hope  thai  somebody  would  give  an 
endowment  Four  years  had  elapsed  since  the  legacy 
became  payable,  but  it  had  been  found  impossible  to 
provide  a  site  or  endowment. 

Held,  that  the  legacy  had  been  given  for  a  particular 
object  only^  and  thaJt^  as  that  had  fatted,  it  lapsed  and 
fell  into  the  residue. 

Pdtitioii. 

The  question  in  this  case  was  whether  a  legacy  be- 
queathed for  charitable  purposes  which  had  failed  could 
be  applied  cy^pres. 

John  White,  by  his  will  of  the  80th  of  March,  1844, 
left  £1,000  Oonsols  to  his  executors  upon  trust  to  pay 
the  income  to  Sarah  Dale  for  life,  and,  after  her  death, 
that  the  same  should  form  part  of  his  residuary  estate, 
and  bequeathed  his  residuary  estate  to  persons  therein 
named.    By  a  codicil  of  the  20th  of  June,  1848,  the 
testator  revoked  so  much  of  the  said  bequest  as  related 
to  the  £1,000  after  the  death  of  Sarah  Dale,  and  be- 
queathed it  after  her  death  to  the  petitioners,    the 
master,  wardens,  and  court  of  assistants  of  the  Oompany 
of  Tinplate  Workers,  and  their  successors,  upon  trust  that 
they  should,  as  soon  as  conveniently  might  be  after  his 
decease,  and  when  a  pioper  site  could  be  obtained  for 
that  purpose,  by  and  with  the  proceeds  of  the  said 
£1,000,  erect  and  build,  in  such  piurt  of  England  ae  they 
might  think  fit,  being  near  to  some  principal  market 
town,  eight  or  more  almshouses,  with  at  least  two  rooms 
in  each  houee,  to  be  entitled  White's  Almshouses,  for 
the  gratuitous  use  and  occupation  in  the  first  place  of 
so  many  of  the  blind,  helpless,  or  decayed  liverymen  of 
the  said  company  of  the  age  of  fifty-five  years  and 
upwards  who  should  seek  the  benefit  of  the  said  charity, 
to  be  elected  and  chosen  by  the  said  master,  wardens,  and 
court  of  assistants  for  the  time  being  of  the  said  company. 
And  if  there  should  be  no  liverymen  of  the  said  company 
entitled  to  or  seeking  the  benefits  of  the  said  charity, 
then,  secondly,  for  the  freemen  of  the  said  company  of 
the  age  aforesaid  who  should  come  under  the  above 
denomination  of  blind,  helpless,  or  decayed  ;  and,  in  case 
there  should  be  no  freemen  of  the  said  oompany  entitled 
to,  or  claiming  the  benefits  of,  the  said  charity,  then  for 
any  poor  and  decayed  men  of  the  trade  of  tinplate 
workers  of  the  like  age,  to  be  elected  and  chosen  as 
before  mentioned;  nevertheless,  the  testator  declared 
that,  if  there  should  be  any  worthy  person  an  object  of 
the  said  charity  under  the  age  aforesaid,  it  should  be  in 
the  discretion  of  the  said  master,  wardens,  and  oourt  of 
assistants  to  admit  him  to  the  benefits  tiiereof  if  they 
should  so  think  fit.    The  wife  of  any  person  elected  was 
to  be  at  liberty  to  live  with  him,  and  was  not  to  be 
turned  out  after  his  death;   and  all  persons  elected 
Were  to  be  sober  and  moral,  and  subject  to  the  master, 
wardens,  and  court  of  assistants,  who  were  to  manage  the 
charity.    The  testator  concluded  by  declaring  that  he 
made  the  bequest  in  the  hope  that  some  person  richer 
than  himself,  and  actuated  with  the  same  charitable 
feelings,  would  sufficiently  endow  the  said  almshouses. 

The  testator  died  on  the  6th  of  February,  1853,  and 
his  wiU  was  proved  on  the  23rd  of  August  in  the  same 
year. 

On  the  9th  of  March,  1854,  the  executors  transferred 
the  £1,000  Oonsols  into  court. 

SaraJi  Dale,  the  tenant  for  life,  died  on  the  22nd  of 
February,  1882. 

On  the  7th  of  July,  1882,  the  court  made  an  order, 
on  a  summons  taken  out  by  the  company,  that  they 
would  be  entitled  to  the  £1,000  as  soon  as  they  had 
obtained  a  site  for  the  almshouses,  and  that  they  might 
apply  as  soon  as  they  had  done  so ;  and  the  oourt  ap- 
pointed the  respondents  to  represent  the  residuazy 
legatees. 
The  oompany  now  pmented  this  petition,  stating  that 


they  had  endeaToured  in  vain  to  obtsiasd 
endowment,  and  that  there  was  no 
doing  so,  and  that  they  ware  too  poor  to  I 
charity  themselves;    that    they  had 
Oharity  Oommissioners,  and  were 
to  apply  to    the  oourt  to   transfer  &e 
official  trustee  of  charitable  funds  with  a  i 
sidering  a  plan  for  providing  pensloiis  for  t 
and  they  asked  that    the    fund    (now  an 
£1,055  10s.)  should  be  so  transferrsd,  oi^  ill 
native,  that  a  soheme  might  be  settled  l^thsr 
to  carry  out  the  intention  of  the  testator. 

MiUart  O.C,  and  (Troiwnor  Woods,  forj 
tioners. 

Dibdin,  for  the  residnaxy  legatees.— Tho| 
charity  has  failed,  and  the  money  bcknpl 
legacy  cannot  be  administered  cy^pris,  for  1 
given  for  general  charitable  purposes,  bat  f 
object,  which,  as  the  petitfoners  admit,  ean 
effected:  Pease  ▼.  Pattinaon,  ante,  p.  301*  ^ 
154 :  Olark  v.  Taylor,  1  W.  E,  476,  1  Dr.   ' 
V.  KdUtt,  3  Sm.  &  Q.  264,  4  W.  B.  Dig.  1 
Attorney-General,  15  W.  R.  1200,  i*B.4j 
Broadbent  v.  Barrow,  33  W.  B.  821, 89  « 
Jarman  on  Wills,  4th  ed.,  vol.  1,  p.  iiiim 
Herbert,  iO  W.  E.  270,  L.  R.  7  Ch.  232. 

MUlar,    Q.O.,   in    reply.— In   aU  thois  ( 
institutions  to  which  the  legacy  was  left  I 
ezUt,  and  it  was  held  that  the  gifts  ' 
had  been  made  to  individoals  who  had 
institution  and  the  objects  of  thei 
existence,  and  the  testator's  intention 
altogether :  Ohamberlayne  ▼•  Brodett,  fil 
L.  E.  8  Oh.  208 ;  Seton  on  Deorses,  4di  ( 
585  ;  AHomey-General  v.  Bishop  of  Che^A 
0.444. 

Baook,  V.O.— The  question,  and  the  onlf  I 
before  me  is  whether  the  doctrine  of  ^-f^J 
applied  to  this  case.    Some  time  has  been  ( 
discussion,  and  I  find,  upon  eramining  into^ 
that  there  is  no  ground  upon  which  the  do 
so  applied.    The  rule  stated  in  sll  tha  < 
where  there  is  a  general  gift  to  gsnswj  ,^^ 
charity,    there  the  fund  oan  be  sdminiits*! 
although  the  particular  objeots  have  imieL 
layne  v.  Brockeit  has  been  referred  to  si  «■  I 
for  the  construction  Mr.    Millar  widiei  to  T 
this  gift ;  but  there  the  gift  was  ^P*^ '    . 
for  charity  in  general  terms;  the  whole  of  w« 
the  testatrix's  esiate  was  devoted  sad  gn«;j 
general  charitable  purposes,  and  it  «^°^  . 
against  reason  and  against  all  the  deeUosi tos 
the  gift  must  fail  because  no  land  hsd  tees  om 
a  site.    But  the  same  Judgment  oa  ^^^ 
relies  contains,  in  the  words  of  Lad  ^^t?"?! 
distinct  exposition  of  the  law  thst,  u  u»J 
purposes  to  which  the  gift  oan  be  sppwjj  "^ 
faa  and  fall  into  the  residue,  or  tiiere  w' 
testacy;  "if  the  condition  is  »«▼« '"^J 
never  arises."    Words  cannot  be  pUiner  »• 

Here  the  testator  gives  £1,000.   H^*^.?] 
ship  referred  to  the  will,  and  oontinsed  ;--J  J 
now  that  no  land  oan  be  obtained  tx  » ""^TT 
it  could  be,  the  £1,000  is  not  eneogh  ftf  TL 
intended.    The  penwns  who  wore  to bsw^^l 
of  the  charitable  gUt  are  »»«»«*„!?  jTl 
original  gift.    The  testator  ssye :-  j  ^  ^ 
houses  erected  when  a  site  oso  be  wm  ^ 
are  erected,  certain  ^^^^^^j^V^^^ 


not  be  built,  and  the  penons 
gift ;  it  falls  into  the  residas. 

There  is  no  person  in  ezisteBoe  vho^ 
diaritaUe  gift.    'Ai  ««»▼  out  thfl  t<"*"^' 
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HlGK  OOUBT. 

Ik  u  Altobd. 

HxeH  Court. 

ipp^jing  it  for  the  benefit  of  poor  tinplate  worken  ii  oat 

vt  the  question.    There  are  three  or  foar  dear  and  plain 

leelsione,  left  nntoaohed  by  Chamherlayne  ▼•  BroektU, 

rbioh  oompletelf  diepoee  of  the  caae  before  me— decisions 

by  Kinderslej,  Y.O.,  Stuart,  Y.O.,  Lord  Hatherley  when 

V.O..  and  affirmed  by  him  after  he  became  Lord  Obanoel- 

Vor.     It  is  purely  and  distinctly  the  case  of  a  lapsed 

Vcgaoy,    In  one  of  those  cases  the  charitable  institation 

odleated  had  oeased  to  exist  before  the  testator  died, 

and  in  the  other  cases,  to  which  I  need  not  refer  more 

partioalarly,  there  was  no  one  to  take  the  gift.    In  this 

Mse  there  is  no  person  in  existence  for  whose  benefit  the 

rond  can  be  applied.    What  is  to  be  done  P    I  am  asked 

to  hand  it  oTer  to  the  Oharity  Gommissioners  for  general 

Bharitable  purposes    for    the    benefit  of  poor  tinplate 

workers.    But  no  object  of  the  gift  is  in  existence.    If 

I  sire  it  to  the  oommiBsioners  they  cannot  buy  land  with 

Ic  or  apply  it  to  the  purposes  expressed  by  the  testator. 

It   remsins  pert  of  the  testator's  estate  which  he  has  left 

for  an  object  which  cannot  be   accomplished.    Why 

ibould  this  sum  be  hung  up  for  e?er  or  handed  over  to 

6ii«  commissioners  for  purposes  which  cannot  be  attained  P 

ni«re  is  no  reasonable  ground  for  doubting  that  it  is  a 

ebfluitable  legacy  and  nothing  else,  but  it  is  for  a  par* 

ttcnlsr  object     So  far  from  being  a  general  charitable 

leiSpujy  it  is  to  be  laid  out  in  building  cottages ;  that  can- 

iMot  be  done ;  there  is  no  site  and   not  enough  money. 

Ib  my  opinion  it  must  be  treated  simply  as  a  gift  to 

wikich  the  doctrine  of  cy^pris  does  not  apply,  but  as  an 

prdinary  ease  of  a  lapsed  legacy  where  there  is  no  one  in 

UEJetence  who  can  take  it,  and  it  falls  into  the  residue. 

fiolioitoit,  E»  H,  Birheti  ;  Elcum  A  Lemon. 


Oban.  Dir.  I 
Pearson,  J.  | 


In  re  Alfobd. 
Hunt  v.  Pabst. 


April  5. 


(«•) 


WiU^^A^tumulaiiof^^Power^of  court  to  stop  aocumula* 
Hon  for  mainUnanco^MainitnanoB  afUr  twenty^ 
one. 

A  UiUxtor  devUed  hie  real  eitcUe  to  trtuteea  for  a  term 
\f  twenty  years  after  hie  deaths  and  after  t?ie  expira- 
tion of  the  term,  and  in  the  meantime  euhfeet  thereto,  to 
Ihe  uee  of  the  plaintiff  for  life,  with  remainder  to  the 
ate  of  hieflret  and  other  eone  eucceeeivdy  in  tail,  with 
remaindere  ovtr.     Under  the  truste  of  the  term  the  rente 
were  to  he  accumtdated  for  twenty  years  after  the  teeta~ 
{oKs  death.     The  income  of  the  testator's  residuary 
fersonaUy  was  subfect  to  a  similar  trust,    At  the  end  of 
the    twenty  years  the   residuary   pereonalty    and   the 
voeumiUations  of  the  income  and  of  the  rents  were  to  be  , 
invested  in  the  purc?iase  of  land  to  he  settled  to  the  uses 
of  kis  wUL    2'7^  plaintiff  was  the  eldett  son  of   a 
/iUfourite  nieos  of  the  teetator  who,  before  her  marriage, 
Jkad  lived  a  good  deal  with  the  testator.    The  plaintiffs 
father  was  in  straitened  eircumstanois  and  unaible  to 
proioidt  for  his  children's  edueation.    The  rental  of  the 
tMtaitor's  real  estate  was  about  £440  per  annum  ;  his  j>cr- 
mtmed  estate  was  about  £10,000.     There  was  no  provision 
%'n  ihe  will  for  the  maintenance  of  the  plaintiff  during 
CAe  term.    By  an  order  made  in  the  action  £300  a  year 
^tocM  ordered  to  be  paid  for  the  maintenance  and  educa- 
Mion  of  the  plaintiff  during  his  minority.    After  he  had 
^Utained  twenty-'One  a  summons  was  tcJcen  out  for  an 
^trder  continuing  the    same   allowance   until  further 
4>rder. 

Held,  that,  in  the  absence  of  any  special  circumstances, 

(a.)  Reported  by  G.  E.  JimaT,  Esq.,  Barrister-at- 
Law. 


the  court  had  no  Jurisdiction  to  interfere  further  with 
the  trust  for  accumulation. 

Action* 

John  Griffiths  Alford  by  hif  will,  dated  the  19th  of 
March,  1878,  after  giving  certain  legacies,  gaTe  to 
trustees  the  sum  of  £3,000  upon  tmst  to  inrest  in 
Oonsols,  and  pay  the  interest  and  dividends  to  his  niece, 
Anne  Elizabeth  Hunt,  for  her  separate  use  during 
her  life,  or  until  she  should  become  bankrupt,  or  until 
such  other  events  as  therein  mentioned  should  happen, 
and  after  the  failure  or  determination  of  the  trusts 
thereinbefore  contained  in  the  favour  of  the  said  A.  E. 
Hunt,  in  case  the  same  should  determine  in  her  hfetime, 
should  pay  and  apply  such  dividends  for  the  mainten- 
ance or  personal  support  of  the  said  A.  E.  Hunt  and 
her  children,  other  than  an  eldest  or  only  son,  and  after 
her  death  should  stand  possessed  of  the  said  sum  of 
£3,000  in  trust  for  all  such  younger  children  who 
sbould  attain  twenty-one,  or  marry,  in  equal  shares. 
And  the  testator  bequeathed  all  the  residue  of  his  per- 
sonal estate  to  the  same  tmstees  upon  trust  to  realiie 
and  invest  in  Oonsols,  and,  after  payment  of  certain 
annuities,  to  accumulate  the  surplus  dividends  nntil  the 
end  of  twenty  years  from  the  2nd  of  February  succeed- 
ing his  death,  and  stand  possessed  of  the  accumulations 
upon  the  trusts  thereinafter  mentioned. 

And  the  testator  devised  all  his  real  estate  to  trustees  for 
a  term  of  twenty  years  from  the  said  2nd  of  February 
succeeding  his  death,  and  after  the  expiration  of  the  said 
term,  and  in  the  meantime  subject  thereto,  to  the  use  of  the 
plaintiff,  the  eldest  son  of  the  said  A.  E.  Hunt  and  his 
assigns  for  life,  with  remainder  to  his  sons  successively 
in  tail,  with  remainders  over  in  strict  settlement. 

And  the  testator  directed  his  trustees  to  accumulate 
the  rents  of  his  real  estate  during  the  said  term  of 
twenty  years  by  investment  in  Oonsols,  and  be  directed  his 
trustees,  on  the  expiration  of  the  said  term  of  twenty 
years,  to  invest  the  accumulations  alike  of  his  residuary 
personal  and  real  estate  in  the  purchase  of  lands  in 
England  to  be  settled  to  the  uses  of  his  will. 

And  the  testator  directed  that  his  trustsea  should 
purchase  the  farm  which  he  occupied,  in  case  It  should 
be  for  sale  before  the  expiration  of  the  term  of  twenty 
years. 

The  testator  died  on  the  13th  of  January,  1879. 

The  plaintiff  was  an  infant  at  the  time  of  the  testa- 
tor's death,  and  the  will  contained  no  provision  for  his 
maintenance  during  his  minority. 

In  1881  an  action  was  brought  by  the  plaintiff,  by  his 
father  as  next  friend,  for  tixe  administration  of  the 
testator's  estate. 

The  testator,  who  was  a  tenant  fanner,  left  personal 
estate  worth  about  £10,000,  but  his  real  estate  at  the 
time  of  his  death  was  of  small  value.  After  his  death 
his  trustees,  in  accordance  with  the  directions  contained 
in  his  will,  purchased  the  farm  which  he  had  occupied 
for  £9,000.  The  rental  of  the  real  estate  after  that 
purchase  was  made  was  about  £440. 

By  orders  made  in  the  action  by  Fry,  J.,  £300  per 
annum  had  been  allowed  for  the  maintenance  and  edu- 
cation of  the  plaintiff  during  his  minority.  The  plain- 
tiff attained  twenty-one  on  the  2nd  of  January,  1886, 
and,  being  desirous  of  being  articled  to  a  solicitor,  he 
took  out  a  summons  asking  that  the  trustees  might  be 
at  liberty,  out  of  the  testator's  estate,  to  continue,  until 
further  order,  to  pay  or  apply  the  sum  of  £300  a  year 
for  nis  maintenance  and  education. 

There  was  evidence  that  the  father  was  in  very  strait- 
ened circumstances,  and  wholly  unable  to  maintain  the 
plaintiff. 

Ingle  Joyce,  for  the  summons. — The  testator  having 
made  no  provision  for  the  maintenance  and  education  of 
the  plaintiff,  Bavdock  v.  Bavelock,  29  W.  B.  859, 17 
Oh.  D.  807,  is  an  authority  for  granting  the  application. 
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[Pbabbon,  J.— In  that  oate  the  testator  dearly  Intended 
and  expected  that  the  detisee  Would  lire  in  and  oocupy 
the  manslon-houee,  which  he  wonld  not  have  been  able 
to  do  if  all  the  income  of  the  property  waa  taken  from 
him.  There  ia  nothing  in  this  case  to  ahow  that  the 
testator  in  hia  lifetime  treated  the  plalntifl  as  his  heir.] 
The  testator  paid  for  the  education  of  the  plaintiff's 
mother,  and  assisted  her  during  his  life  in  the  education 
of  her  iihildren*  There  is  no  reason  why  the  allowance 
to  the  plaintiff  should  cease  on  his  attoining  twenty* 
one.  At  any  rate,  an  allowance  ought  to  be  made  to 
enable  the  plaintiff  to  complete  hia  education  until  ha  is 
in  a  position  to  earn  hia  own  living, 

StaUard^  for  the  trustees, — If  this  application  is 
granted  the  result  will  be  that  a  trust  for  accumulation 
may  be  set  aside  in  every  case.  There  is  no  gift  to  the 
plaintiff  unless  he  survives  the  period  of  twenty  years, 

JngU  JoytAy  in  reply,«-«The  plaintiff  has  a  vested  Ufa 
estate,  and  if  his  maintenance  cannot  be  provided  for 
without  security,  his  life  estate  might  be  insured,  and  he 
could  create  a  charge  on  the  life  estate  and  on  tha 
policy !  In  t€  Arhucklif  14  W.  B.  536 ;  Baton  on  Peer ee9» 
4th  ed,,  vol.  3,  p.  720. 

FxABSON,  J. — I  am  strongly  opposed  to  all  trusts  for 
accumulation  of  income.  Unfortunately  the  law  allows 
a  man  to  accumulate  the  income  of  his  property  within 
certain  limits.  According  to  my  experience  his  doing 
so  is  always  more  or  less  mischievous,  but  I  have  no 
jurisdiction  to  prevent  him.  I  do  not  see  how  I  can 
help  the  plaintiff,  but  I  will  not  prevent  him  making  in 
chambers  any  such  appliaation  as  Mr.  Ingle  Joyce  has 
suggested. 

There  have,  no  doubt,  beeu,  and  I  am  glad  that 
there  have  been«  cases  in  which,  notwithstanding  a 
trust  for  accumiilation,  the  court  has  seen  its  way  to 
allow  considerable  sums  to  be  applied  for  the  mainten- 
ance and  education  of  the  person  who  is  to  succeed  to 
the  property.  But  in  all  those  cases,  and  notebly  in 
Eavdock  v.  Eavelock,  there  have  been  some  special 
circumstences  which  induced  the  court  to  do  this.  In 
this  case  the  testotor  had  a  niece  whom  he  appears  to 
have  adopted  and  brought  up.  He  makes  acme  small 
provision  out  of  his  personal  estate  for  her  and  for  the 
maintenance  of  her  younger  children.  But  he  gives  all 
his  real  estote  and  the  residue  of  his  personai  estete 
to  trustees  upon  trust  to  accumulate  for  twenty  years 
after  his  death,  and  then  for  the  plaintiff  for  life  with 
remainder  to  bis  sons  in  strict  settlement.  The  result  is 
that  the  testator  has  made  no  provision  for  the  plain- 
tiff's maintenance,  and  unless  he  survives  the  period  of 
twenty  years,  when  the  property  may  not  be  a  tenth 
part  so  valuable  to  him  as  it  would  have  been  earlier, 
be  will  derive  no  benefit  whatever  from-  the  gift  to  him. 
The  testator  may  have  been  capricious  in  what  he  has 
done,  but  he  had  a  right  to  be  capricious,  and  I  can  see 
no  reason  for  setting  aside  his  will.  The  Income  of  the 
estate  altogether  is  something  like  £400  a  year,  and  the 
testator  seems  to  have  thought,  perhaps  erroneously, 
that  he  could,  by  means  of  acoumulation,  create  an 
«>btate  worth  having  in  favour  of  an  eldest  son.  I  must 
allow  the  testator's  folly  to  have  Ito  way.  I  have  no 
right  to  stop  accumulations  which  he  intended  to  go  to 
the  person  who,  under  the  scheme  of  his  will,  would  be 
entitled  to  the  property  after  the  lapse  of  twenty  years 
who  may  or  may  not  be  the  plaintiff.  There  may  have 
been  some  reason  for  making  an  allowance  for  the 
plaintiff's  maintenance  and  education  during  his 
minority.  I  do  not  say  that  I  should  have  made  the 
order  myself,  but  I  leave  Fry,  J.'s,  order  untouched.  I 
cannot  accede  to  this  application. 

Solicitors,  Tm  Fortune;  Twt$dmA  Co. 


Ohan.Div.\ 
Stirlliig,  J./ 

Daicaht  p.  "EsBnaOm  {•)  \ 

Oo9t$    In/ami  suing   h/   *^^  /rimkd'' 
iniereMt^Parii/  and  par^  eoA. 

Oh  an  appUoaUon  by  th$  nmifrimdof 
Uffi  io  ham  soUMfr  and  dimi  ootk  od 
which  the  infawie  won  enMod  in  fwsnioa, 

Held,  ihaipatisf  amdpaiHy  oasis  oak  eniU 
whore  iho  ia^nU  are  not  onMed  amukhf. 

The  plaintiffs  in  this  o»ae  were  infnti 
next  friend*  An  order  had  been  made  tiufi 
def endante  should  pay  Into  court  a  faiid  ts 
plaintiffs  were  entitied  in  reversion,  nA 
should  be  taxed  and  paid  thereout. 

Thia  was  an  application  that  tbess  ooiii 
taxed  as  between  solicitor  and  diant,  SA^  not 
party  and  party. 

Barhor,  Q,0..  and  Sffiande.  fo?  ths 

Warmington^  Q.O.,  and  OhadwfA 
def  endante. 

SriaLiBO,  J.— It  is  an  established  ml«  i 
friend  of  infant  plaintiffs  sUould  hare  hii  < 
tween  solicitor  and  client  only  out  of  fundi  i 
to  the  infanta  absolutely.  9ere,  as  the  f 
infante  is  reversionary,  the  coste  must  b 
tween  party  and  party ;  bnt  when  the 
possession  the  next  friend  may  apply  ^ 
him  thereout  the  difference  between 
coete  and  solicitor  and  client  ooste. 

SoUdtor  for  the  plaintiff,  M,  Hawkini. 

Solicitors  for  the  defendanto,  Sole,  7tfr«r,l 


Q.  B.  Div.  (Field  and  WUla,  JJ.) 

DABIKOtrCE  HaBBOTTB  CdOdBSZOVni  « I 

&c,,  OF  Dabxxouth.  {h) 

Pradiee^Seeuriiy  for  eorio  —  Intoimi  i 
iteee^MP. 

Where  the  plainUffe  in  an  action  an  i 
poratod  by  Act  of  FarliamenU  the  fed  i 
ineolvent  and  that  a  receiver  i^  (he  pro 
undertaking  hae  been  appointed  it  net  a  i 
requiring  them  to  give  emwrityfor  coete. 

Appeal  from   an  order  of  Day,  J.» 
plaintiffs  were  ordered  to  give  seearityf 

The  plaintiffs,  who  wore  the  oomni 
mouth     Harbour,   a    body    ineorpoiatsd 
Parliament,  performed  certain  worii  ""^ 
contract  with  the  defendants,  by  whicfe,  si 
the  defendante  agreed  to  pay  the  plsiatHb  i 
less  than  £10,000  and  not  more  thaa  iW 
be  settled  by  an  arbtttatofr.    The  defeada** 
all  liabUity  under  the  aUeged  eentraet.   /* 
made  by  the    arbitrator  ex  parte  for 
on  this  award  the  preeent  aetion  wss  T 
actions  had  been  brought  against  the 
which  they  had  been  un8ueoe8sfal,and  ji 
recovered  againat  them  for  large  a 
indebted  in  a  sum  of  over  £30,000  '«*jj 
on    mortgage  of  the  tolls  and  dues  «v*^ 
authorised  to  levy,  and  which  «««^J5|Ji 
property.    And  in  an  action  in  the  ^^ 

•    («.)  Baportad  by  J.  W.  (Hm,  B*?m 

Law. 
{b.)  Bsported  by  F.  G.  Bttoxbb,  Big.! 
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HAKDIKft  V.  HaIBIVQ. 


HlOB  OOVKT. 


^wwe  nied  by  HeMii.  Batten,  Proffltt,  ftSootft, 
behalf  of  all  their  oreditore,  an  order  had 
•ppofntliig  a  receiver  of  the  proflta  of  the 
lars'  ondertaking,  and  dfreoting  an  inqoiry  as 
ilr  debts  were,  and  whether  any  were  a  ohaige 
pkJertaUng,  and  what  were  the  priorities. 
It  eiraanistanoee  the  defendants  asked  that  the 
Vlf^t  be  ordered  to  give  security  for  costs. 

r.  Mclnfyre,  for  the  plaintiffs. — InsoWenoy  is 
md  for  ordering  security  for  costs:  Robs  t. 
IIL  t  W.  135  ;  Oowell  ▼•  Taylor,  ante,  p. 
;1).  S4;  Bhodes  t.  Dawson^  34  W.  R.  240,  16 

for  the  defendants. —•  By  the 
b  of  a  recelTer  and  the  order  made  in  the 
bn  the  plaintiff  corporation  has  been  in 
^  of  all  its  property.  The  right  to  take  the 
|TMtsd  in  the  plaintifh  by  Act  of  Parliament, 
dlTested  in  law  except  by  another  Act ;  bat, 
ttj  intoWent,  they  have  ceasod  to  have  any 
matin  them.  And  their  position  ought  not  to 
than  that  of  an  indiridual  who  has  been 
[all  his  property,  or  of  an  insolvent  company  : 
iPara  Mining  Co.,  80  W.  R.  117,  19  Oh.  D. 
^  T.  Hodgkin9on,  21  W.  R.  360,  L.  R.  8  Q. 
^debank  v.  Lynn  Steamship  Co,,  27 
|C.  P.D,  365;  Northampton  Wagon  Co.f, 
m  Co.,  26  W.  R.  486,  7  Ch.  D.  500. 

-Tha  defendants  maintain  that  the  plain- 
tot  to  be  allowed  to  go  on  with  this  action 
og  eecurity  for  costs.    Bat  it  is  for   the 
jloihowsome  authority  that  there  is  power 

£  order  to  that  effect.  The  rule  in  this 
tany  man,  however  poor  he  may  be,  is 
>  another  without  being  impeded  by  being 
I  to  give  security  for  costs.  This  rule  is 
|«rtain  well-known  ezoeptiona.  A  plaintiff 
d,  whether  a  British  aubject  or  a  foreigner, 
l^been  held  liable  to  give  aeonrity.  And 
is  a  bare  trustee  for  someone  else, 
\  any  righa  in  himself  to  sue,  that  also  is 
^  requiring  aecuritv.  And  the  Oompanies 
l(fvei  a  specific  remedy  to  prevent  any  limited 
pwhoae  assets  are  insufficient  to  pay  costs, 
jMatiog  an  action  without  security  for  costs 
P*  But  there  is  no  authority  for  the  propo- 
M&aa  or  body  of  men  bringing  an  action, 
py  have  parted  with  all  their  property  and  a 
N  been  appointed,  should,  on  that  account, 
^to  gite  security  for  costs.  This  appeal  must, 
'^aUowed. 

!  ^'—I  am  of  the  same  opinion. 

[»fw  the  plaintiffs,  Batten,  Projfttt,  d0  SoAt, 
'  f  Dartmouth. 
»ior  the  defendants,   Clarke,    Woodcock,  dfc 


'»•  (Wills  and  Grantham,  JJ.)       July  13,  15. 
HABDwa  V.  HABDina.  (a.) 

JJo/  deht^BuIe  of  equity-^Voluntary  assign' 

^^^Oompleted  aet^Creation  of  trust. 

^^  «  note  instructing  trustees  to  pay  over  to 


«.  "^^^eya    due 
^'*  '»o««  from  G. 


to     O,    from    them.     L. 
and  sent  it  to  the  trustees, 


^M  hy  A.  H.  Todd,  Esq.,  Barrister-at-Law. 


who  agreed  to  act  upon  it  provided  they  tosre  saiisfied 
that  L.  could  give  thim  a  prcper  reedpt/or  the  money. 

Beldf  that,  whdhcr  this  transaction  was  to  be  regarded 
as  an  cquitMe  cr  legal  assignment,  as  the  (usignor  had 
done  all  in  his  power  to  complete  it,  and  the  truetees  had 
accepted  the  chligaiticnp  the  aseignmenit  was  effectual* 

Appeal  from  a  county  court. 

The  defendants  were  the  executors  of  James  Harding, 
and  one  of  the  beneficiaries  under  the  will  was  George 
Harding,  who  lived  in  Australia.  The  delendants  sent 
to  George  Harding  a  statement  of  account  which,  after 
crediting  and  debiting  him  with  certain  pums,  showed  a 
balance  in  his  favour  of  £29  19s.  In  September,  1884, 
George  Harding  wrote  at  the  foot  of  this  account  a 
document  which,  so  far  as  it  is  material  to  the  present' 
case,  is  as  follows : — "  I  hereby  instruct  the  trastees  in 
power  to  pay  to  my  daughter,  Laura  Harding,  the 
balance  shown  in  the  above  statement  less  the  ten 
pounds  received  by  me  in  Australia,"  and  the  account 
with  this  writing  at  the  foot  of  it  was  sent  home  by 
George  Harding  to  his  daughter  Laara,  who  kept  it  for 
some  time,  but  in  October,  1885,  communicated  it  to 
the  defendants.  They  thereupon  wrote  letters  to  Laura's 
solicitora,  the  effect  of  which  was  that  they  would 
comply  with  the  direction  given  them  if  they  were 
satisfied  that  the  daughter  could  give  a  proper  receipt 
for  the  money.  Then,  and  indeed  up  to  the  time  of  the 
hearing  of  this  action,  George  Harding  had  not  been 
heard  of,  but  nothing  had  happened  to  raise  a  presump- 
tion of  his  death.  The  defendants  declined  to  pay  the 
amount  to  Laura  Harding,  and  the  county  court  judge 
decided  that  she  was  entitled  to  maintain  an  action  for 
the  balance. 

The  defendants  appealed. 

Sills,  for  the  defendants.— This  was  not  an  equitable 
assignment,  do  valuable  consideration  passed  between 
the  parties,  and  the  court  will  not  give  effect  to  what  is 
in  fact  merely  an  imperfect  gift. 

He  referred  to  White  and  Tudor*s  Leading  Oaaes,  5th 
ed.,  p.  771,  and  Bolroyd  v.  Marshallf  11  W.  B.  171, 10 
H.  L.  Oas.  191. 

Toller,  for  the  plalntifl.— The  assignment  was  com- 
pleted as  far  as  was  possible,  and  the  trustees  agreed  to 
hold  the  money  for  Laura  Harding. 

He  referred  to  Lamle  v.  Ortonj  8  W.  R.  202,  1 
Dr.  ft  Rm.  125 ;  Kekewich  v.  Manning,  1  Be  G.  M.  ft 
G.  176 ;  Perceval  v.  Dunn,  29  Oh.  D.  128,  33  W.  R. 
Dig.  38  ;  Hart  v.  Minors,  2  Or.  ft  M.  700 ;  and 
Spenee's  Equitable  Jurisdiction,  p.  860. 

Sills  replied. 

Wills,  J.,  after  stating  the  facts  of  the  case,  and 
observing  that,  though  George  Harding  had  not  been 
heard  of  for  so  long  a  period,  he  must  be  treated  as  a 
liring  person  at  the  time  the  document  in  question  was 
communicated  to  the  defendants,  proceeded  aa  follows :-» 
It  waa  argued  for  the  defendants  that  this  was  the  case 
of  a  mere  equitable  assignment,  and  that,  having  been 
made  in  favour  of  a  volunteer  without  oonsideration, 
equity  would  not  enforce  it.  But  I  think  that  a  misap* 
prehension  of  the  rules  of  courts  of  equity  is  involved  in 
that  proposition.  The  rule  of  equity  referred  to  comes 
to  thia,  that,  so  long  as  a  transaction  rests  in  expression 
of  intention  only>  something  remaining  to  be  done  by  the 
donor  to  give  complete  eilect  to  his  intention,  it  remains 
uncompleted,  and  a  court  of  equity  would  not  enforce 
what  the  donor  is  under  no  obligation  to  fulfil.  Bat 
when  the  transaction  is  completed,  and  the  donor  has 
created  a  crust  in  favour  of  the  object  of  his  bounty, 
equity  would  interfere  to  enforce  it.  The  reason  why 
equity  did  not  interfere  in  favour  of  a  mere  volunteer, 
but  required  a  valuable  consideration  for  the  transaction, 
was  that  in  such  a  case  there  would  have  been  nothing 
wrong  in  the  donor  changing  hii  mind  and  benefiting 
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flomeone  else.  Bat  if  laXne  -wm  given  on  the  one  aide  in 
exchange  for  the  donor's  intention,  then  a  contraot 
resulted,  or  something  in  the  nature  of  a  contract 
between  the  parties,  and  the  donor  eonld  not  withdraw 
from  his  expressed  intention.  We  were  much  pressed 
with  the  case  of  Holroyd  ▼•  MwiihaU^  bat  we  think  that 
the  doctrine  there  laid  down  does  not  apply  to  the  present 
case.  There  the  goods  which  were  the  subject  of  the 
transaction  were  capable  of  being  couTejed  bj  a  legal 
title — they  were  things  as  to  which  the  grantor  was 
competent  to  do  something  farther  to  complete  the  title 
of  the  grantee,  and  it  was  held  that  he  was  bound  to 
do  that  in  return  for  the  consideration  he  had  reoeired. 
It  seems  that,  where  a  person  dealing  with  property  has 
glTen  consideration,  equity  would  compel  the  grantor  to 
complete  the  legal  title ;  but  if  he  was  ander  no  obliga- 
tion to  the  other  party,  if  the  latter  were  a  mere 
Tolunteer,  if  something  still  remained  to  be  done,  and 
the  transaction  rested  in  the  mere  expression  of  the 
grantor's  intention,  then  equity  would  not  interfere.  In 
other  words,  when  the  subject  of  a  transaction  was 
equitable,  and  a  legal  title  could  not  be  given,  then  if 
the  settlor  had  done  all  in  his  power  and  nothing 
remained  to  be  done  by  him,  equity  regarded  it  as  though 
he  had  completed  the  legal  title,  and  gave  effect  to  his 
intention. 

In  the  present  case  it  was  proposed  to  assign 
a  sum  of  money  due  from  the  trustees,  and  probably 
before  the  Judicature  Acts  it  would  hare  been  impossible 
to  give  a  legal  title  to  Laura  Harding  so  as  to  enable 
her  to  sue  in  her  own  name  in  respect  of  this  right  of 
aotioDy  though  she  could  have  maintained  a  suit  in 
equity.  Now  that  can  be  done,  and  it  seems  to  me  that 
it  has  been  done,  by  the  notice  signed  by  G-eorge 
Harding  and  sent  by  him  to  the  plaintiff. .  If  it  is  to  be 
regarded  as  an  equitable  assignment  he  has  done  all 
that  he  could  to  make  it  legal,  and  it  as  a  legal  assign- 
ment he  has  done  all  in  bis  power  to  complete  it ;  and 
under  section  25,  sub-section  6,  of  the  Judicature  Act, 
1875,  the  assignee  of  a  ehote  in  action  may  sue  in  his 
own  name,  the  law  as  to  the  necessity  of  consideration 
not  applying  if  the  assignment  is  completely  made.  If 
the  assignment  had  been  made  by  deed  the  qaestion  of 
consideration  would  not  have  arisen,  and,  in  my  opinion, 
the  question  whether  it  has  been  made  for  considera- 
tion has  no  application  to  such  a  case  as  the  present. 

But  there  is  a  further  fact  in  the  present  case.  G^rg  e 
Harding  authorized  his  daughter  to  communicate  his 
letter  to  the  trustees.  She  did  so,  and  they  assented  to 
the  assignment.  It  seems  to  me  that  that  fact  comes  as 
a  step  further,  and  imports  into  the  case  another  doctrine 
of  equity  that,  under  such  circumstances,  the  assignee  is 
to  be  regarded  as  the  cestui  que  iruat  of  the  debtor  if 
the  debtor  has  assented  to  the  transfer  of  the  obligation. 
The  letters  make  clear  the  assent  of  the  trustees  to  take 
upon  themselres  the  obligation  of  satisfying  the  claim  of 
the  daughter  as  cestui  que  trusty  provided  that  she  can 
give  a  legal  discharge  to  them.  We  aie  satisfied  that 
she  can  do  that  under  the  imrevoked  authority  of  George 
Harding  to  receive  these  moneys.  I  think,  even  without 
the  assent  of  the  trustees,  the  assignment  was  good  and 
valid,  but,  as  their  assent  has  been  given,  there  is  no 
donbt  about  it  under  the  second  doctrine  of  the  courts 
of  equity  to  which  I  have  referred.  The  trustees  are 
personally  liable  to  pay  to  Laura  Harding  the  amount 
mentioned  in  the  account  stated  with  George  Harding, 
less  the  amount  they  paid  over  to  him. 

Qbanthak,  J.— This  assignment  is  one  which  both 
courts  of  law  and  courts  of  equity  can  and  ought  to 
enforce.  The  fallacy  which  underlies  Mr.  Sills'  able 
argument  is  that  a  voluntary  assignment  is  not  enforce- 
able. But  if  we  look  at  the  old  cases  in  equity  it  will  be 
seen  that  such  an  assignment  need  not  have  been  for 
consideration.  Thus  Lord  Eldon  in  Ex  parte  Pye,  18 
Veeey,  p.  149,  says :— "  It  is  clear  that  this  court  will 


not  assist  a  volunteer ;  yet  if  the  aok  1i( 
though  voluntary,  the  court  will  act  nposl 
been  decided  that,  upon  an  agreement  to 
this  court  vHU  not  interpose;  but  if  the  [ 
declared  himself  to  be  the  trustee  of  that  sloek,! 
the  property  of  the  cestui  que  fruif  withoati 
court  vdll  act  upon  it,"  and  that  propositum  I 
by  Wigram,  V.O.,  in  Meek  v.  KetOeaOA  1 
The  conditions  there  mentioned  by  the 
have  been  all  fulfilled  in  the  present  easeexoe^J 
ment  of  part  of  the  debt,  which  is  not  ; 
The  executors,  admitted  that  they  had  i 
the  use  of  George  Harding  as  his  share  untej 
The  aasignment  of  the  amount  he  had  not  1 
duly  communicated  to  the  tnisteea,  and  tfaff  i 
that  aaaignment.  Everything  was  dons 
necessary  to  render  this  voluntary 
completed  act  aa  to  be  enforceable  by  ft  cooit « 
The  appeal  must  be  dismissed,  with  coita. 

Appeal  dismiesed, 

Solidton  for  the  plaintiff,  Hcod  Bm,  I 
Leicester. 

Solicitors  for  the  defendant,  Fidd^  AoNOf,i 
Deane  A  Eands,  Loughborough* 


Q.  B.  Div.  (Wills  and  Grantham,  JJ.) 

Bbowit  9.  DOBSE.  («.)j 

Practice-^ Appea}  from  coufdy  co«f<— C 
motion — Extension  of  time — B.  S.  C, 
rr.  9,  10,  le-^udicature  Ad,  1884  (fli 
61),  8.  23. 

Appeals  from  the  comdy  court  to  the 
Division  can  now  be  made  by  notice  of  wo 

The  defendants  having  put  themsdva  M 
vtil/ully  proceeding  under  the  wrong  predk^ 
sum  of  time  for  serving  noHce  ofmdm  twi^ 

Bule  mat  obtahied  by  the  defendaati  tod 
why  the  county  court  judge  should  nofe  beer 
to  settle  a  cas^  for  appeal. 

The  action  was  brought  to  reooi 
sustained  by  the  plaintifl  whilst  in  the  < 
defendants  by  reason  of  alleged  negUgeDO^asil 
on  the  2nd  of  February,  1886,  at  the  ooaaM 
Worcestershire,  holden  at  Dudl^,  befora  bu  r 
Bupert  Kettle  and  a  jury.    A  veidietviij 
the  plaintiff,  and  judgment  given  for  tiwf 
claimed.    The  defendants,  with  a  view  to  1 
prepared  and    sent  a  draft    case   to  the 
solicitor,  who  declined  to  approve  it,  on  tin  gi 
the  defendants  could  only  appeal  by  netiee«J 
The  defendants  then  appUed  to  the  county  opt* 
and  requested    him  to  sign  and  settle  the< 
honour,  however,  refused  to  do  so,  ^•^^^^L 
new  rulea  abolished  appeal  by  case,  sad  oa7| 
appeal  by  motion. 

David,  showed  cause.— Bules  9  &  10  <>'<*]] 
under  the  powers  conferred  by  seetlon  23  « jp 
ture  Act  of  1884,  provide  that  all  appeals  to  ff 
Bench  Division  from  the  county  oourti  r" 
made  by  notice  of  motion  only. 

Qraham,  in  support  of  the  rale.— App^Jj 
expressly  given  by  the  Oounty  Oswts  Act,  !«• 
Vict,  c  61,  s.  15).  The  County  Courts  A«M 
whilst  granting  a  right  of  appealby  moti*"*  J"^ 
away  the  right  to  do  so  by  esse.  M  o".  ^ 
take  away  this  right  they  are  uUra  wr* 

(a.)  Beported  by  G.  K,  Palit,  £iQ^  ^ 
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making  theio  rules  baa  only  power  to  regulate  prooedure. 
It  eannot  deprive  the  appellant  of  the  right  given  him 
by  etatnto  of  having  a  oaee  stated  by  the  jadge. 
Seetion  23  of  the  Jodicatare  Aot  of  1884  gives  no 
power  to  repeal  the  Count j  Oonrts  Aot  with  regard 
to  appeal  by  ease.  If  the  eourt  is  against  the 
defendants  on  this  point  it  should  grant  them  an 
extension  of  time  under  ord.  59,  r.  16,  otherwise,  being 
out  of  time  to  appeal  by  way  of  motion,  they  will  lose 
their  right  to  appeal  altogether. 

Wills,  J.— Both  the  applications  made  by  the  defend- 
anta  must  fail.  The  oourt  has  power  to  make  rules 
regnlating  prooedure,  and  to  qualify  various  Acts  of 
Parliament  relating  to  prooedure.  If  the  oourt  has  this 
power  rules  9  and  10  of  order  59  cannot  be  uUrd 
virei.  I  should  have  thought  no  doubt  could  be 
entertained  that  section  23  of  the  Judicature  Act,  1884, 
applies  to  procedure  in  the  counfcy  court  as  well  as  in 
the  High  Court,  and  that  rules  framed  under  it  regulate 
the  procedure  in  appeals  from  the  county  court  to  the 
High  Court.  With  regard  to  the  application  for  an 
extension  of  time,  we  are  asked  to  extend  the  time 
required  by  the  rules  for  giving  notice  of  motion  as  a 
matter  of  .indulgence.  CoUina  v.  T7he  Vutry  of  Pad- 
dingtan^  28  W.  B.  588,  5  Q.  B.  D.  368,  dearly  points 
oat  the  nature  of  the  discretion  to  be  exercised  in  such 
eases.  There  Is  no  reason  why  the  appeal  should  not 
haTe  been  brought  in  time,  and  I  do  not  see  why  a  suc- 
eeaefol  plaintiff  should  lose  the  benefit  of  his  Judgment 
through  the  delay  of  the  defendant. 

Gbantsax,  J. — I  am  of  the  same  opinion.  I  am  at  a 
loas  to  understand  how  it  can  now  be  urged  that  a  right 
of  appeal  from  the  county  court  by  case  remains, 
and  the  defendants,  having  put  themselves  out  of  time 
by  wilfully  proceedlDg  under  the  wrong  practice,  cannot 
now  be  allowed  an  extension. 

Buh  dmharged. 

Solicitor  for  the  plaintiff,  E,  cT,  Jacoh^  for  Waldron^ 
Brierly  Hill. 

Solicitors  for  the  defendants,  Mackeaon^  Taylor^  A 
Amould* 


Ootttt  0f  flippeaU 


From  Chan.  Div. 
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LoBD  Dtiteyob  v.  TxmrANT.  (a.) 

Deed'^CotiBirudion — Beiervation  in  a  demiae-^Fast' 
ment  reserved  to  leMora—WhetJier  as  reversioners  or 
as  owners  of  adjoining  land* 

A  demise  of  part  of  an  estate  for  the  purpose  of 
making  a  canal  contained  a  proviso  that  nothing  therein 
contained  should  prevent  the  lessors,  (the  joint  owners  of 
the  utate),  their  heirs  and  assigns,  from  using  the  land 
demised  for  certain  purposes.  SubseguenUy  the  estate 
uas  partitioned  between  the  ownerSf  and  one  of  t?iem  in 
whom  a  portion  of  the  land  demised  was  vested  conveyed 
the  reversion  therein  to  'the  tenant.  On  a  claim  hy  the 
successor  in  title  to  another  of  the  owners,  in  whom  the 
adjoining  portion  of  the  estate  had  been  vested  under  the 
partition,  to  eocercise  rights  of  user  over  the  land  demiud 
in  accordance  with  the  proviso  in  i?ie  demise, 

EM,  that  on  the  true  construction  of  the  demise  the 
rights  were  reserved  to  the  lessors,  their  heirs  and 
assigns,  not  in  their  capacity  of  owners  of  the  adjoining 
land,  hut  as  owners  of  the  reversion  of  the  land  demised, 

(a.)  Beported  by  H.  E.  Axxdroz,  Esq.^  Banister-at- 
Law« 


and  that  on  the  reversion  of  tJie  ahove  portion  of  the  land 
leooming  vested  in  the  lessee,  and  the  term  becoming 
merged  therein,  the  rights  of  the  lessors  under  the 
proviso  became,  as  to  that  portion  of  the  land,  eoBtin^ 
guished. 

JDecision  of  Pearson,  J.  (reported  ante,  p.  TST,  32 
Oh.  D.  375),  affirmed. 

Appeal  by  the  plaintiff  from  a  decision  of  Pearson,  J., 
dismissing  the  action.  The  case  is  reported  ante,  p.  737, 
88  Ch.  D.  875,  where  the  facts  are  stated. 

Certain  portions  of  the  indenture  of  demise  of  the  Srd 
of  June,  1880,  not  set  out  in  the  report  below,  will  be 
found  sufficiently  stated  in  the  judgment  of  Cotton, 
L.J. 

Barber,  Q.O.,  and  Edward  Bray,  for  the  appellant, 
contended  that  the  proviso  contained  in  the  inden- 
ture of  the  3rd  of  June,  1820,  operated  in  law 
as  a  re-grant  by  the  lessee,  H.  Tennant,  to  the  leMors  of 
an  easement  over  the  land  demised ;  and  that,  assuming 
it  to  be  doubtful  whether,  on  the  terms  of  the  indenture, 
it  was  to  be  construed  as  a  grant  to  them  in  their 
capacity  of  reversioners  on  the  demise,  or  of  owners  of  the 
land  adjoining  the  canal,  the  latter  construction  ought 
to  be  adopted,  as  being  the  one  which  would  give  effect 
to  the  object  of  the  proviso. 

Oookson,  Q.C,  and  Edward  Beaumont,  for  the  re- 
spondent, relied  on  the  same  arguments  as  on  the 
heanng  below. 

CoTTOK,  L.J.,  after  stating  the  facts,  went  on  to  say  :— 
The  terms  of  this  deed  of  partition  are  somewhat  extra- 
ordinary, for  by  it  the  ground  covered  by  the  canal  was 
granted  to  the  three  co-owners  in  sections,  and  that 
granted  to  H.  C.  Compton  went  through  a  part  of  the 
estate  which,  under  the  partition  deed,  was  allotted  to 
Lord  Dynevor.  The  question  at  issue  is  between  him  and 
the  legal  personal  representative  of  H.  Tennant,  in 
whom  the  reversion  of  that  part  of  the  canal  is  now 
vested.  Lord  Dynevor  claiming  a  right  of  passage  over 
the  canal  and  towing-path.  Pearson,  J.,  held  that  the 
effect  of  the  deed  of  partition,  and  the  conveyance  by 
Compton  to  Tennant,  was  to  put  an  end  to  the  right  of 
the  owners  of  the  adjoining  land  to  cross  that  part  of 
the  canal,  because,  by  the  merger  of  the  term  of  1,000 
years  in  the  fee,  the  right  had  oeased  to  exist. 

Now  in  my  opinion  the  purchase  of  the  reversion 
from  Compton  would  not  have  affected  any  right  or 
easement  vested  in  Lord  Dynevor,  if  held  by  him  in 
respect  of  his  land.  But  the  question  is.  What  is  the 
real  effect  of  the  demise,  whether  it  is  a  re- grant  of  an 
easement  to  the  lessors  in  their  capacities  of  owners  of 
the  land  adjoining  the  canal,  or  as  landlords  and  owners 
of  the  reversion  P  Now  to  me  it  is  obvious  that  this 
reservation  or  re-grant  was  intended  to  be  for  the 
benefit  of  the  owners  of  the  adjoining  land  ;  but  it  is  a 
"very  different  thing  to  say  that  it  was  granted  to  them 
as  such  owners,  and  not  as  landlords.  The  lease  of 
1820,  after  reciting  that  a  collateral  branch  to  the  canal 
was  to  be  made  "  over  certain  lands  "  of  the  lessors,  but 
without  specifying  the  exact  oonise  it  was  to  follow,  but 
merely  that  it  was  to  pass  near  to  certain  copper 
works  '*  on  the  estate  "  of  the  lessors,  and  that  Tennant 
had  proposed  to  make  it  "  over  the  said  last- mentioned 
lands  cr  some  parts  thereof,"  went  on  to  demise  to  him  a 
piece  of  land  near  the  canal  already  made^  for  the 
purpose  of  the  intended  branch,  but  save  and  except  all 
streams  of  water  fiowing  over  the  piece  of  land  leased, 
and  used  for  supplying  mills.  Then  comes  a  covenant 
by  Tennant  to  build  such  bridges  for  the  passage  of 
cattie,  carts,  and  carriages  over  the  canal  in  such  situa- 
tions as  Lord  Dynevor  or  his  agent  should,  within 
twelve  months  after  the  canal  had  been  made  navigable, 
require  or  direct,  and  to  keep  the  same  in  repair.  Then 
follows  the  proviso  on  whidi  the  question  we  have  te 
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decide  arlBee.  [H!8  Lordship  read  fhe  profiso  and  con- 
tinned  : — ]  Now  it  is,  as  I  have  aaid,  obvioas  that  this 
proviso  was  inserted  with  reference  to  the  fact  that  the 
lessors  were  possessed  of  considerable  property  in  the 
neighbourhood;  but  the  question  is.  What  is  the  effect 
of  the  terms  used  f  To  mj  mind  it  amounts  to  this— ^ 
that  nothing  in  the  demise  is  to  prejudice  the  lessors  in 
the  use  of  tibeir  adjoining  land.  It  maj  be  tliat  In  law 
the  proTiso  is  properly  to  be  regarded  as  are-grant; 
but  in  my  opinion  the  beet  way  of  giving  effect  to  it  is  to 
hold  that  it  is  a  re^grant  to  the  lesson,  not  as  owners  of 
the  adjoining  lands,  but  as  owners  of  the  rerenlon. 
This  construction  is  aided  by  what  follows:  that 
arbitrators  were  to  be  appointed  to  estimate  "any 
damage  which  might  be  done  to  the  surface  of  any  of 
the  lands"  of  the  lessors  ''other  than  those  thereby 
demised,"  whereas  the  proviso  relates  to  ''all  or  any 
land  or  ground  thereby  demised  or  intended  so  to  be," 
thus  distinguishing  between  the  ownership  of  the 
adjoining  land  and  the  ownership  of  the  reversion  of  the 
land  demised.  It  is  true  that  as  reversioners  they  might 
have  found  it  difficult  to  avail  themselves  of  the  proviso 
if  tbey  had  parted  with  the  adjoining  land  ;  but  such  an 
event  was  not  contemplated  at  the  date  of  the  demise, 
and  even  after  it  had  occurred  they  might  have  availed 
themselves  of  their  right  by  granting  liberty  to  the 
owners  of  the  land  adjoining  the  oanal  to  make  use  of 
the  right  re»granted  by  the  demise.  The  opposite  view 
to  the  one  I  adopt  would  certainly  not  be  free  from 
difficulty  either ;  but  I  will  not  deal  with  that,  as  my 
decision  proceeds  on  the  construction  of  the  demise 
itself.    In  my  opinion  the  appeal  fails. 

Xjndlbt,  L.J. — I  am  of  the  same  opinion.  I  have 
read  through  the  demise  carefully.  The  difficulty  arises 
from  the  fact  that  the  lessors  are  both  owners  of  the 
reversion  of  the  land  demised,  and  owners  of  the  land 
adjoining  it.  But  supposing  they  had  held  the  ad- 
joining land  under  a  different  tenure,  as,  for  instance, 
copyhold,  and  that  the  wording  of  the  proviso  had 
remained  the  same,  the  question  would  arise.  What 
heirs  and  assigns  of  the  lessors  were  there  tefemd  to  ? 
Clearly,  in  my  opinion,  the  hein  and  assigns  of  the 
owners  of  the  reversion  of  the  land  demised,  and  not 
of  the  owners  of  the  adjoining  land.  Whether  the 
proviso  is  to  be  construed  as  an  exception  or  as  a  re- 
grant  is  doubtful}  but  our  decision  removes  that 
difficulty. 

TiOPES,  L.J.— I  [entirely  concur,  and  have  nothing  to 
•dd. 

Solicitors  fox  the  appellant,  Warrmi* 

Solicitori  for  the  respondent.  Finch,  JtnningB,  A 
Finch. 


From  Qhan.  Bfv.  July  28 ;  Aug.  10. 

Emxxbsok  9.  Iin>,  COOFB,  &  Go. 
EiocEssoK  V.  BxrssELL.  (a.) 

Diicowry—  Production   of  documenii  —  Ejedm$ni  — 
JDefmicei  of  possMStbn  and  puroha$erfor  value  with- 
out   notiee^Apptal   to  Eoute  of  Lorda — Stay   of 
execution. 
In  an  action  for  efectment  and  diaoovery  a  defendant 

who  does  not  simply  set  up  tJte  defence  of  purchaaerfor 

value  vnthout  notice^  hd  also  dieputea  the  plaintifa 

tiUe,  %a  not  privileged  from  dieeovery. 
Dkiaion   of   Ohitt^,    J.    {reported   ante,    p.    636), 

reverwa* 

The  defendanUf  aUeging  their  intention  to  appeal  to 

(a.)  Beported  by  0.  Aboegbb  Ooox,  Esq.,  Barrister-at- 
Iaw. 


the  Houae  of  Lorda,  applied  for  a  atay  o/  flei 
production  of  fAetr  deeeZs. 

Heldf  that,  as  auch  an  appeal  wotdd  h  i 
the  deeda  had  once  heen  produced^  the  ordet  i 
atayed  tiU  after  the  hearing  of  the  appeal  is  I 
of  Lords,  the  defendanta  undertaking  fe  f 
within  a  week  and  duty  proaecute  it,  anitkit 
mutt  he  deposited  in  court  on  oath. 

Appeal  from  Ohitfy,  JT.  (onfe,  p.  636). 

A  summons  for  discovery  of  dooumsaii 
taken  out  by  the  plaintift  in  his  action  for  " 
of  land  and  the  delivery  of  titie  deeds.   ' 
claimed  as  devisee  of  the  land  under  the  will  of  I 
Emmerson,  and  the  defendants,  Messrs.  Ind,  ( 
Co.,  and  others,  were  in  possession  aiid,bft 
da^ts,  claimed  to  be  entitled  in  fee  t 
value  from  Zephaniah  Emmerson's  hei 
notice  of  any  adverse  daim.    Some  of  the  i 
also  swore,  in  their  affidavits,  that  their  i 
not  prove,  or  tend  to  prove,  the  plaintilTi  title. 

Ohitty,  J.,  dismissed  the  summons,  and  tiiep 
appealed* 

WhUehome,  Q,C.,  and  Edward  Ford,  forflij 
lant,  used  the  same  arguments  as  in  the 
dting  Lydl  v.  Kennedy^  31  W.  B.  618,  8  App.G 
Phillipa  V.  PhiUipa,  10  W.  R.  236,  4  DeG.^' 
208;  Collina  v.  Archer,  1  Ruse.  &  M.  288;  Oa 
Finandere  du  Padfique  v.  Peruvian  Gfuoso  I 
W.  R.  395,  11  a  B.  D.   55  ;  Duke  of  Hn 
Pdham,  3  Bro.  P.  C.  460  ;  Judicature  Ac^  1  ~~ 

Haldane,  for  the  respondents,  osUed  upon  ( 
those  defendants  who  had  set  up  only  the  ( 
purchaser  for  value  without  notice. — ^The  ] 
appealing  to  the  auxiliary  Jurisdiction  in  <     ' 
Judicature  Act  not  having  altered  prindplsB^  t 
chancery  apply,   and,  on   an  appeal  to  f 
Jurisdiction,  when  the  defence  of  purehssK  i 
without  notice  was  set  up,  tiie  Court  of  ^ 
fused  its  aid.    Before  the  (Common  Law  ' 
the  plaintiff  must,  in  such  a  case  as  tfaiii  1 
an  action  at  law,  and  then  have  filed  a  biU  o(  ^ 
to  which  the  plea  would  have  been  a  oompMii 
After  the  Oommon  Law  Procedure  Act,  vheo  T 
could  be  obtained  at  law,  the  plea  wss  ss  i 
Oomm  V.  ParroU,  6  W.  B.  882,3  0.  B.  N.  &  47. 

He  also  cited  Walwynn  ▼•  Lee,  9  Yes.  24,  sod  f 
Crealock,  23  W.  R.  95. 

Cotton,  L.  J.— The  question  is  whether  the  i 
are  sufficiently  protected  from  the  production  of  ( 
documents  in  their  possession.    The  defeodsst^^ 
defences,  plead  poeseesion  and  that  they  sie  ] 
for  value  without  notice.    In  their  alBdsTito,  1 
they  set  up  different  shields  against  the  olsii 
oovery.    Some  set  up  the  shield  that  they  sre  f 
for  value  without  notice  only ;  others  sdd  1 
documents  do  not  help  the  plaintiff's  title.  Ai  i 
these  latter  their  shield  is  sufficient.    Theplr 
ejeetment  must  prore  his  titie,  and  it  Is  soft  j 
necessary  that  he  should  negative  that  of  tbed-" 
The   case   of  Oompagnie  Finandire  iu 
Peruvian  Guamo  Co,  was  on  the  qnestton  of 
be  in  the  affidavit  when  a  party  Is  ealled  on  to  i 
documents  are  in  his  possession.    It  *■•  "J-^g 
question  whether  documents  shdnld  be  prodneasffi 
tected  from  discovery.    It  is  said  that  the  g«s  «1 
chaser  for  value  without  notice  was  a  good  pw^ 
of  discovery  filed  in  aid  of  an  ejeoCaAtj 
therefore,  that  this  defence  Is  now  good, 
plea  was  a  complete  defence,  beosuie  in  L 
the  defendant  admitted  the  plsintUTi  Wj^ 
plaintiff  could  only  ask  for  production  of  doeas 
prove  that  the  defendant's  plea  wftS  fslie.  Itv"^ 
where  a  defendant,  instead  of  puttisg  in  s  pc't" 
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and  raised  MTeral  defences.    What  is  sought  to 

t  bere  is  to  put  the  plaintiiE  to  proye  his  title, 

^  does,  to  reelit  piodaotioii  on  the  defence  cd 

m  for  falae  vithont  notice*    It  would  be  con- 

i  piindple  to  aUow  this.    A  plaintiiZ  U  entitted 

fMi7  of  all  doooments  which  wonld  help  him  to 

it  Ui  case.    We  need  not  go  into  theqnestlon 

V  if  he  proYod  his  title,  the  defence  of  puchesep 

^notice  wonld  be  good.    It  was  asked  what  woold 

■oper  ooozae  if,  befoxe  patting  in  his  defence,  a 

I  vne,  by  ai&daTii,  to  set  up  the  plea  ol  par« 

Aovt  notice  f    In  that  case  the  Judge  should 

Mrs  was  any  other  defence,  and  postpone  the 

m  for  discoTery  till  a  defence  was  put  in.  Then, 

IM  another  defence  besides  that  of  purchaser 

Htioe,  disooTcry  would  be  allowed. 

■Dsflioos  to  argue  this  case  on  the  analogy  of 

Ifnetice.  This  is  not  like  a  case  of  a  bill  of 
fwhexe  equity  came  in  aid  of  the  law.  The 
In  Aot  gaTe  the  court  power  to  deal  with  eject* 
^  disooTcry  at  onoe,  and  gaTe  a  plaintiff  the 
0  oome  to  the  Ohanceiy  Difision  and  get  such 
^S8  the  defendant  might  be  able  to  give  subject 
■itahle  and  legal  defences.  It  is  nsdess,  there- 
Lmtsr  into  a  consideration  of  the  protection 
B  defendants   might  haye  had  under  the  old 

peal  must  be  allowed  in  the  case  of  those 
who  swear  that  their  documents  would  not 
tind  to  proTC,  the  plaintiif  s  title,  but  those 
p  merely  the  defence  of  purchaser  for  value 
istioe  cannot  be  allowed  to  succeed. 

r,  L.  J. — The  argument  for  the  defendants  pro- 

i  false  analogy.   The  case  is  not  similar  to  that 

if  discoTery  met  by  a  plea  of  purchaser  wlth- 

i.   The  mistake  of  Ohitty,  J.,  is  traceable  to 

lit  he  forgot  the  distinction  between  what  was 

Un  of  disooTcry  when  it  was  met  by  plea,  and  on 

dief  and  discoTSiy  met  by  answer.    The  old 

^f  is  one  which  we  hardly  expected  to  ha?e  to 

The  action  here  is  really  one  for  ejectment, 

lenoe  of  purchaser  without  notice  is  not  a  bar 

7*  With  regard  to  the  case  of  the  defendants 

iwom  that  the  documents  do  not  help  the 

^tiUe,  though  it  would  not  be  right  to  extend 

P^i  for  refusing  discoTcry,  we  must  give  effect 

III  they  are. 

t>  Ii*J.^This  is  really  an  action  of  ejectment 
in  the  Ohanoery  Difision.  It  is  not  a  bill  of 
F7«  There  are  two  defences,  purchaser  for  ralue 
isaotioe  and  posseesion.  It  is  said  that  the  first 
^  to  disooTcry  in  chancery.  The  plea  was  a 
*nMe  it  admitted  the  plaintifTs  title,  but  here  the 
^  poNesdon  puts  the  plaintiiE  to  proof  of  his 
M  the  defendant  is  not  entitled  to  the  same 
1^  When  the  title  is  admitted  disoorery  is  not 
^when  it  is  disputed  it  is  wanted.  If  these 
pts  were  allowed  to  succeed  such  an  action  as 
N'sU  altogether. 

Kj^MacnaghUn^  Q.O.,  and  Ealdane,  for  the 
™ti}  applied  for  a  stay  of  execution  pending  an 
»w  the  House  of  Lords. 

JJ^*^^  O.a,  and  JSdward  Ford,  for  the  plain- 

L  dk!!?  "^  ^^*  aflldafits  must  be  made  by  both 
'"JP^S  ^e  grounds  for  and  against  the  applioa- 
^«at  the  court  might  hate  something  certain  to 

»'  lO.*.The  affldaTito  were  produced. 
1^^^*— I  have  great  doubt  as  to  what  is  the 
lofV^^nake.    lam  very  unwilling  to  prcTent 
*v'  i?om  e^ioiaiiig  hia  right  of  appeal  either  to  the 


House  of  Lords  or  this  court,  but  we  must  do  what  is 
most  for  the  promotion  of  Justice.  I  should  myself 
hare  wished  to  order  the  defendants  to  give  the  plain- 
tiff a  list  of  the  documents  sought  to  be  protected,  but 
both  the  other  Lords  Justices  say  that  this  order  would 
deprive  the  defendants  of  what  they  seek  to  get  by 
their  appeal  to  the  House  of  Lords,  and,  therefore,  the 
order  wUl  be  for  a  stay  of  execution  on  the  ground  that 
otherwise  the  appeal  would  be  useless,  which  would  be 
against  Justice.  It  is  obvious  that,  if  the  order  of  this 
court  were  enforced  at  once,  the  plaintiiE  would  see  the 
documents  which  it  would  be  the  object  of  the  appeal  to 
the  House  of  Lords  to  keep  from  him.  The  documents 
sought  to  be  protected  muse  be  depoeited  in  the  Central 
Office  till  after  the  hearing  of  the  appeal,  and  the 
defendants  must  give  an  undertaking  duly  to  prosecute 
the  appeal  and  to  present  it  within  a  week.  I  believe 
that  can  be  done  at  any  time,  whether  the  House  is 
sitting  or  not  The  deeds  must  be  deposited  to-day  oi 
to-morrow,  and  upon  the  deposit  being  made  execution 
of  the  order  of  this  court  will  be  stayed.  The  deposit 
must  be  made  on  oath,  and  the  defendants  will  have 
right  of  access  to  the  documents,  but  not  to  take  them 
out  of  the  custody  of  the  court. 

LnoDLBTandLoPBS,  LJJ.,  said  that  they  were  reluctant 
to  deprive  the  plaintiiE  of  the  fruits  of  his  appeal,  but  that, 
in  the  droumstances,  as  the  refusal  to  stay  execution 
wonld  deprive  the  defendants  completely  of  their  right 
of  appeal  to  the  House  of  Lords,  they  concurred  in  the 
Judgment  pronounced. 

Solicitors,  J.  W.  8yke4;  Hofnu  dl  OUfUm. 


From  Ohan.  Div.  July  27,  28. 

In  r$  Chbzsixab. 
Habxht  t.  Liooir.  (a.) 

CAaWfy^ifofima^n — Awignmtid  of  Aar5otif  duljes— 
Hereditament  or  inkrest  in  land^9  Geo.  2,  c.  36. 

An  aaiffwmmit  hy  f  As  commUtionire  of  a  havm  of 
the  dutiee  payable  hy  ehipe  eniering  or  deparHng  from 
the  havmif  and  on  goods  loaded  or  unloaded  therein^ 

Held,  net  to  he  a  hereditament  or  intereti  in  land 
ufithin  9  Geo,  2,  c  36,  and  eapahle,  therefore,  of  being 
given  by  wHl  to  oharitahh  iMet. 

Knapp  V.  Williams,  4  Vei.  430n.,  and  Ion  v*  AshtoUi 
8  W.  n.  573,  28  Beav.  379,  ooinmented  on  and  doubted. 

Deeieion  of  Ohitty,  J.  (reported  ante,  p.  8,  30  Oh.  D» 
544),  reversed. 

Appeal  from  a  decision  of  Ohitty,  J.,  reported  ante 
p.  8,  30  Oh.  D.  544,  where  the  facts  are  stated. 

The  question  in  the  case  was  whether  a  mortfltage 
granted  by  the  Great  Yarmouth  Fort  and  Haven  Com- 
missioners  under  an  Act  of  the  6  &  6  Will.  4,  o.  xllx. 
(3rd  July,  1835),  could  be  validly  bequeathed  to  chari- 
table uses  under  9  Geo,  2,  c.  36,  commonly  called  the 
Statute  of  Mortmain. 

Ohitty,  J.,  held  that  the  mortgage  was  within  the 
prohibition  of  the  statute  and  that  the  bequest  failed. 

The  Attomoy-General  appealed. 

IngU  Joyce  {Sir  C.  Buesea,  A.O.,  and  Sir  H.  Davey 
8,0.,  with  him),  in  support  of  the  appeal.—- The  effect 
of  the  Aot  of  1835  is  to  make  this  mortgage  a  charge 
on  the  undertaking  of  the  Haven  of  Great  Yarmouth^ 
It  affects  only  the  net  revenue  of  the  undertaking,  and 
not  the  actual  proper^,  and  is  similar  to  the  debenture 
stock  of  a  company,  which  has  been  dedded  not  to 
come  within  9  Geo.  2,  c.    36:   Atiree  v.  Bawe,  26 

(a.)  Reported  by  H.  F.  Axidroi,  Esq.,  Barrister*at< 
Jaw, 
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W.  B.  871,  9  Ob.  D.  887.  There  is  no  exprefls  power* 
under  the  Act  of  1835,  of  enforoing  the  secaril^,  and 
the  only  means  would  be  to  obtain  a  reoeiver  of  the  net 
inoome  after  providing  for  the  carrying  on  the 
concern.  Ohitty,  J.,  followed  Knapp  t.  WiUiams,  4 
Yee.  4d0n,  but  it  is  a  case  of  doubtful  authority  and 
inaccurately  reported,  for  Lord  St.  Leonards,  in  Myers 
▼•  Perigal,  1 W.  R  67,  2  Da  G.  M.  &  G.,  at  p.  619,  says 
that  in  that  case  there  was  an  actual  assignment  of  the 
real  property  on  which  the  tolls  were  secured.  The  duties 
here  are  not  paid  in  respect  of  any  land,  but  for  the 
use  of  the  haren,  which  Is  part  of  the  high  seas,  for 
section  42  of  the  Act  provides  that  the  duties  are  to  be 
reckoned  on  the  tonnage  of  the  Tessels  entering  or 
departing  from  the  haTcn  and  for  loading  and  unloading 
goods.  They  are  payable,  therefore,  quite  independently 
of  the  warehouses  or  other  real  estate  Tested  in  the 
commissioners. 

W,  JBaJeeTf  and  Tnutram^  for  the  respondent,  the 
plaintiff  in  the  action.  —  This  mortgage  is  not  like 
debenture  stock,  which  is  a  charge  on  the  net  profits  of 
a  trading  concern,  but  is  like  a  charge  on  tolls,  which 
are  real  estate :  Buckeridge  v.  Ingram^  2  Yes.  jun. 
652 ;  Bex  t.  Wimtanhy,  8  Price,  180 ;  and  are  within 
9  Geo.  2,  c.  86 ;  Eow$e  t.  Chapman^  4  Yes.  542  ;  In  re 
LanghanCB  Trtisto,  1  W.  R.  301,  10  Ha.  446.  [.Cotton, 
L.J.,  referred  to  AUomey^Qmeral  t.  cTbfKt,  1  Mao.  & 
G.  574,  and  Ben  t.  Coke,  5  B.  ft  0.  797].  The  com- 
missioners are  a  perpetual  body,  and  haTc  obligations 
to  perform  in  relation  to  land— I.e.,  the  Jetties  and  ware- 
houses, as  well  as  to  the  haveo. 

8*  B.  Z.  Drucef  for  other  beneficiaries. 

Other  authorities,  which  are  mentioned  in  the  report 
of  the  case  in  the  court  below,  were  also  referred  to. 

Sir  JET.  Davsy,  8,0.,  was  not  called  on  to  reply. 

OonoN,  L.  J. — ^The  question  on  this  appeal  is  whether 
the  debenture  bonds  issued  under  this  Act  of  1835  (5  ft 
6  WiU.  4,  c.  xUz.),  by  the  Commissioners  for  the  Haven  of 
Great  Yarmouth,  are  prevented  from  being  given  for 
charitable  purposes  by  9  Geo.  2,  c.  36,  often  improperly 
called  the  Statute  of  Mortmain.  The  first  question  is 
what  is  the  prohibition  under  that  statute,  and  then 
whether  this  particular  mortgage  comes  within  the  pro- 
hibition. Now  the  statute  prohibits  the  gift  to  charit- 
able uses,  except  under  certain  deeds,  of  "manors, 
lands,  tenements,  rents,  advowsons,  or  other  heredita- 
ments, corporeal  or  incorporeal  whatsoever."  It  is 
luggested  that  this  mortgage  is  a  hereditament;  and 
that  although  not  land,  yet  that  it  is  an  interest  in  land. 
To  determine  whether  this  be  so,  one  must  consider 
section  4  of  he  Act  of  1835,  which  describes  the  property 
which  is  vested  in  the  commissioners.  By  that 
section  "the property  called  Haven  House  and  of  and  in 
all  warehouses,  workshops,  and  other  buildings  and 
erections  at  and  near  the  mouth  of  the  said  haven 
belonging  or  appertaining  to  the  said  haven,  i^id  the 
materials  thereof,  piers,  jetties,  breakwaters,  sluices, 
docks,  and  other  works  belonging  to  the  said  haven,  and 
of  and  in  the  jetty  called  the  Town  Jetty  "  were  vested 
in  the  commissioners.  Then  there  is  section  85,  by 
which  the  commissioners  were  authorised  from  time  to 
time  to  bonow  and  take  up  at  interest  any  sum  or  sums 
of  money  not  exceeding  £S0,000  upon  the  credit  of  the 
duties  by  the  Act  granted,  and  were  empowered  to  mort- 
gage, assign,  or  charge  any  or  all  of  the  duties  by  the 
Act  granted.  The  only  thing,  therefore,  which  they 
have  power  to  mortgage  is  the  duties  which  they 
have  to  levy  under  the  Act.  Then  we  have  the  instru- 
ment which  is  to  effect  that  mortgage.  [This  is  set  out 
in  the  report  below.]  Then  follows  a  provision  that  the 
sums  of  money  so  borrowed  are  to  be  paid2>ro  raid,  and 
are  not  to  have  precedence  according  to  the  time  when 
the  mon^  is  advanced  and  the  security  given. 

Kow  what  ii  ohaiged  by  those  instmmenti  if  tha  I 


duties  which  are  given  by  section  42  of  the  kdi 
These  are  of  two  classes — duties  on  every  * 
shall  enter  into  the  haven  and  duties  in  roped  il 
which  are  either  landed  or  exported.  Thoied 
in  no  way  dependent  upon  the  vessels  Qabg  i 
which  is  vest^  in  the  commissioners.  Thsy  i 
to  be  paid  by  every  vessel  which 
haven  and  every  vessel  which  shall  be  Isden  ors 
there ;  but  the  soil  which  they  anchor  ia,  if  I 
*  anchor,  is  not  in  any  way  vested  in  thee 
and  the  vessels,  even  although  tiiBf  do  not  i 
chargeable  with  that  duty.  Then,  as  regtidi  tl 
there  is  a  duty  charged  on  every  quarter  of  i 
other  things,  and  upon  every  ton  of  sll 
imported  or  exported  to  or  from  the  said  hsfen  a 
for  even  if  the  vessels  do  not  come  into  the  li 
remain  in  the  roads,  the  dutlee  are  oharged  jut  t 

Now  is  that  in  any  way  a  hereditsnient  \ 
meaning  of  the  section  P  In  my  opioioB  \ 
True  the  section  says  "  any  hereditament!  i 
and  it  may  be  that  hereditaments  eziit 
entirely  personal,  and  such  have  never  bee 
be  within  the  Act ;  what  are  here  pointed  I 
hereditaments  connected  with  the  resltf.  It  I 
that  this  is  an  incorporeal  hereditsment 
character.  In  my  opinion  that  is  not  so. 
definition  of  an  incorporeal  hereditament? 
to  Blackstone  (Oonun.,  bk.  II..  cap.  d)itiisn8tt| 
out  of  a  thing  corporate  whether  real  or 
concerning,  or  annexed  to,  or  exndssabki 
same.  It  is  not  the  thing  corporate  itself,  i 
consist  of  lands,  houses,  dwdlings,  or  ' 
something  collateral  thereto,  such  as  a  rent! 
of  those  lands  or  houses*  In  my  oirfnion  l" 
hereditament  within  the  meaning  of  the  i 
not  in  any  way  inseparably  connected 
certainly  not  in  any  way  issuing  out  of,  i 
is  a  duty  whioh  is  to  be  collected  by  the  c 
on  vessels  whioh  may  come  into  the  roads  c 
or  in  respect  of  goods  which  are  landed 
from  the  haven,  or  from  or  to  vessels  whiehi 
roads.  It  is  very  true  that  the 
have  obligations  to  perform  which  are  ( 
land,  and,  consequently,  the  right  to  dsioi  t 
was  vested  in  them.  But  the  duties  tbeoa 
therefore  become  incorporeal  hereditaments  i 
with  the  land  as  to  be  within  the  mischief  of 
or  within  the  statute. 

Then  is  it  in  any  way  an  interest  in  Isnd! 
have  already  said  answers  that.    It  is  not  c 
incident  to  the  land,  but  it    is  granted  to  I 
missioners  on  account  of  Uieir  obligatiotts  is  r 
the  land  of  the  haven.    In  my  opinion,  f 
come  to  look  at  this  case  apart  from  the  < 
cannot  be  said  that  this  mortgage  is  eitliers  1 
ment  within  the  meaning  of  the  statute^  or  ss  i 
in  land  of  any  kind  whatsoever.    Bat  it  is  nid  t 
matter  is  settled  by  decisions  whioh  oogbt  i 
departed   from,  and  the  case  prindpsUyr' 
was  Knapp  v.  WiUiarM* 

Now,  in  my  opinion,  it  is  obJeetioBsbb,  ^ 
argument  or  Judgment,  to  refer  to  s  cs« 
decided  that  something  was  within  the  ^ 
without  considering  the  reasons  for  the  dediios,  Vl 
that  it  must  govern  another  case.    Of  ooow  ^\ 
bound   to   respect  decisions,   but^  in  "J       . 
ought    to    look  and    see    upon  what  g>o^^ 
decisions  were  arrived  at,  and  then 
grounds,  if  correct,  apply  to  the  qaestioii  I 
As  regurds  Knapp  v.    WiUiami,  one  doeii 
exactly  how  it  got  to  be  where  it  is  in  tbe  ir 
gave  the  report  of  it.    It  is  very  short,  end,  i 
is  stated  that  nothing  was  oharged  except  »V"*j 
on  a  turnpike  road,  yet  one  most  is**""]' 
Mym  V.  Perigal  Lord  St.  Leonaids  ssid  tl»t  i 
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▼•  WiUiama  there  was  an  aotaal  aasignment  of  the  real 
property  on  which  the  tolla  were  seonred ,  and  that  there  wa«, 
therefore,  aomething  more  than  mere  saTouring  of  realtj. 
If   that  was  the  fact,  the  decision  could  not  be  other 
than  it  was,  because  a  mortgage  of  land  is  undoubtedly 
an  interest  in  land  within  the  meaning  of  the  statute ; 
but  we  have  not  been  able  to  find  whether,  in  fact,  it  was 
■o,  for,  although  we  have  looked  at  the  passages  in  the  Act 
10  Geo.  1  and  2  Geo.  2  under  which  the  mortgages  in 
that  case  were  issued,  we  haTe  not  been  able  to  see  the 
first  Act     We  do  find  that  the  trustees  had  power  to 
deal  with  some  real  estate  which  was  Tested  in  them,  but 
we  cannot  find  whether  the  mortgages  did,  in  fact,  com- 
prise real  estate,  as  Lord  St.  Leonards  thought  they  did. 
Bat,  CTen  if  they  comprised  the  tolls  only,  what  Lord 
Ijonghborough  said  was  this,  that,  *'  from  the  nature  of 
the  interest  created  by  the  Act,  those  tolls  granted  in 
perpetuity  are  certainly  a  hereditament  which  is  in  its 
nature  an  interest  affecting  land.'*    Now  the  ground  on 
which  he  arrived  at  the  decision  was  that,  even  if  the 
mortgages  did  not,  in  fact,  comprise  real  estate,  yet  that  the 
tolls  were  so  far  connected  with  the  land  that,  in  his 
opinion,  they  were  to  be  considered  as  an  incorporeal 
hereditament  connected  with  land,  and,   therefore,  a 
hereditament  within  the  meaning  of  the  statute.    But 
he  goes  on  to  say  there  is  another  species  of  tolls  which 
gives  no  right  at  all  in  the  land.     He  therefore  points  to 
what,  in  my  opinion,  is  the  "duty"    in  this   case — 
whether  you  call  it  a  toll  or  a  duty.    In  that  case  the  tolls 
were  for  the  use  of  a  turnpike  road,  and,  of  course,  for 
the  turnpike  and  toll  houses,  which  were  certainly  vested 
in  the  trustees,  because  they  were  kept  up  for  the  pur- 
pose, and,  therefore,  might  be  considered  as  so  far  con- 
nected with  land  as  to  be  an  incorporeal  hereditament 
within  the  statute.    But  in  the  present  case  the  duties 
are  of  a  very  different  nature.    The  conneotion  between 
the  right  to  receive  the  tolls  ahd  the  repairing  and  keep- 
ing up  of  the  road  is  very  different  from  the  conneotion 
here  between  the  right  to  receive  the  duties  and  the 
obligations  imposed  upon  the  commissioners. 

In  the  case  of  Ion  v.  A$hton,  8  W.  R.  673,  28  Beav. 
379,  which  was  very  like  the  present  case,  dock  tolls 
were  held  to  be  within  the  statute,  but  the  Master  of  the 
Bolls  went  expressly  upon  the  authority  of  Knapp  v. 
WUliamB,  It  may  be  that  those  dock  tolls  were  so  con- 
nected with  the  land  as  to  come  within  Knapp  v. 
William$,  but,  if  he  only  decided  the  case  upon  the 
authority  of  Knapp  v.  WiUiamB,  in  my  opinion  the 
decision  ww  wrong.  But  other  cases  also  were  referred 
to.  Those  which  have  decided  that  the  effect  of  de- 
benture stock,  or  debentures  granted  by  a  railway  com- 
pany, is  only  to  mortgage  the  undertaking — that  is  to 
say,  the  profits  arising  from  the  tolls  received  by  the 
railway— in  my  opinion  are  not  in  point,  and  do  not 
govern  the  present  case.  Oases  have  also  been  referred 
to  where  mortgages  secured  on  the  police  or  poor  rates, 
or  other  similar  instruments,  were  held  to  be  within  the 
statute.  But  the  poor  rates  are  charged  in  respect  of  the 
occupation  of  land,  and  therefore  are  considered  as 
being  incorporeal  hereditaments  arising  from,  or  con- 
nected with,  land.  In  the  case  of  AUomey^Gmeral  v. 
t/bnes— to  which  I  think  I  ought  to  refer,  because, 
although  it  has  no  direct  bearing  as  regards  what  comes 
within  the  statute,  yet  it  points  to  the  distinction  upon 
which  I  think  this  case  ought  to  be  decided— the  ques- 
tion was  whether  a  large  sum  of  money,  which  had 
been  paid  under  an  Act  of  Parliament  for  the  purchase 
of  the  Skerries  Lighthouse,  was  to  be  considered  as 
aiiriog  from  land  or  not.  The  Act  directed  that  the 
money  arising  from  the  sale  should  be  invested  In  land, 
and,  therefore,  it  would  retain  its  position  of  land  if 
what  it  arose  from  was  land.  And  it  was  held  that  the 
money  was  really  paid  for  the  lighthouse  land— land 
ereated  by  the  right  to  levy  tolls  on  all  passing  ships  ; 
that  it  was  a  ftaaohise  inseparably  connected  with  that 


land— -^.6.,  the  Skerries  Lighthouse,  in  respect  of  which 
the  tolls  were  levied.  The  distinction  is  pointed  out  by 
the  Lord  Ohanoellor.  as  also  by  Bayley,  J.,  in  the  case 
of  Bex  V.  Ookef  which  raised  a  question  as  to  the  rating 
of  a  lighthouse.  The  Lord  Chancellor  says,  at  page 
580:  "The  question  then  is,  the  house  being  clearly 
real  property"  (that  is,  the  lighthouse}— *' for  there  is 
no  doubt  about  that— whether  the  privilege  of  receiving 
tolls,  on  condition  of  keeping  up  the  light,  is  not  an 
incident  or  an  addition  to  the  income  and  the  profit 
arising  from  the  house,  or  whether  it  be  a  totally  distinct 
and  independent  personal  franchise,  which  in  that  case 
would  be  personalty  and  not  realty."  That  is  the  dis- 
tinction. The  decision  was  that  the  particular  light- 
house there  had  to  be  kept  in  repair,  and  the  right  to 
receive  the  tolls  was  only  an  incident  to  that  lighthouse 
being  kept  up  and  being  maintained  by  the  person  re* 
oeiving  the  tolls,  and  that  the  toll  was  so  inseparably  con* 
nected  with  the  lighthouse  that  the  whole  together  was 
to  be  considered  real  estate,  so  that  the  money  given  for 
it  was  realty  and  not  personalty. 

But  the  Lord  Ohanoellor  also  poinu  out  that  a  per* 
sonal  franchise  might  exist  so  unconnected  with  land  as 
to  be  personalty  ;  for  at  p.  597  he  says :— '*  Now,  when 
I  look  to  the  Act  of  Parliament  in  the  case  before  me,  I 
find  that  the  privilege  is  granted  in  consideration  of 
erecting  the  house  origbially  ;  that  then  the  Act  recites 
that  then  the  party  had  performed  his  condition  by 
erecting  the  house ;  that  he  had  incurred  great  loss,  and 
had  bMn  put  to  great  expense  in  bnil<Ung  the  honse» 
which  the  tolls,  as  they  then  stood,  were  not  snilloient  to 
repay;  and  I  find,  further,  that  if  he  did  not  keep  up 
the  house  (that  is,  the  partiottlar  house  which  he  had  so 
built),  not  merely  for  a  certain  time,  aooording  to  the 
original  grant,  but  inperpttuum  under  the  Act,  then  he 
was  to  forfeit  the  privilege  which  the  letters  patent  in 
the  first  instance,  and  the  Act  afterwards,  conferred 
upon  him.  The  privilege,  therefore,  was  connected  with 
the  mode  with  which  he  dealt  with  the  house :  he  could 
not  perform  the  duty  anywhere  else  but  in  that  house ; 
and  the  tolls  are  limited  in  the  same  way  and  in  the 
very  same  words  in  which  the  title  to  the  house  is 
enjoyed."  Then  he  refers  to  what  was  said  by  Bayley, 
J.,  in  Bex  v.  Coke,  which  points  to  the  same  dlstinotion 
— ^vic,  between  a  franchise  simply  connected  with  a 
house  or  building  and  land,  and  one  which  is  only  a 
duty,  and  is  not  so  connected,  although  it  may  be  con- 
nected with  the  obligation  on  the  person  to  whom  it  is 
granted — an  obligation  with  reference  to  holding  of  oer* 
tain  land  or  a  house.  In  my  opinion,  therefore,  none  of  the 
cases  really  is  against  the  view  which  we  take  of  this 
case.  We  ought  to  decide  it  in  accordance  with  what» 
in  our  opinion,  is  the  true  construction  of  this  Act  of 
Parliament,  and  with  the  true  nature  of  the  duties 
which  this  Act  enables  the  commissioners  to  receive,  and 
to  charge  with  the  sums  of  money  borrowed  by  them. 

LiNBLiT,  L.J. — ^I  am  of  the  aame  opinion.  The 
question  we  have  to  consider  is  whether  a  security 
given  under  the  Act  of  1835,  upon  the  duties  which  the 
Yarmouth  Haven  Commissioners  are  empowered  to  levy, 
ie  or  is  not  within  what  is  called  the  Mortmain  Act. 
That  question  cannot  be  answered  by  a  short  cut— by 
calling  these  duties  tolls  and  saying  the  case  is  like  that 
of  Knapp  V.  Williami,  We  must  look  and  see  what 
the  duties  are  and  whether  they  have  any,  and,  if  any, 
what  connection  with  lands,  tenements,  or  other  here- 
ditaments of  a  like  kind.  To  decide  that  question  it  is 
necessary  to  see  what  the  Act  of  Parliament  does.  Now, 
for  this  purpose  the  most  important  section  is  section 
42,  which  enables  the  commissioners  to  levy  the  duties 
(for  the  word  "  toll "  is  not  in  the  Act  at  aU,  nor  is  it 
in  the  form  of  security),  those  duties  being  payable  by 
any  ship  which  enters  the  haven.  That  is  the  short 
xeanlt  of  the  first  three  sub-seotiona  of  section  42,  and 
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there  are  other  seotiona  which  enable  the  oommissioiieni 
to  levy  dntiiefl  on  gooda— ^heat,  barlej,  ripe  malt,  and 
other  grain — imported  or  exported  to  or  frcMn  the  haren 
or  road  in  any  Teaael,  or  which  ahail  there  be  nnehipped 
and  afterwards  reihipped  on  board  the  eame  Teasel 
and  exported  from  the  same  haven.  Now  this  appears 
to  me  ^  throw  a  flood  of  light  npon  the  nature  of  the 
duties.  Supposing  a  collier  to  unload  in  the  roads  and 
put  her  coal  upon  lightera,  and  the  lightera  to  take  the 
ooal  to  the  beach.  There  ia  no  uae  made  of  anything 
veated  in  theae  commiaaionera  for  any  purpoae  whateyer, 
and,  though  audi  toUa  or  dutiea  aa  theae  are  incorporeal 
hereditamenta,  they  have  nothing  to  do  with  luid  at 
all.  This  diatiagi]dahea  theae  dutiea  from  auoh  aa  we 
have  to  deal  with  in  the  caaea  relating  to  turnpike  toll  a 
or  dock  tolls  levied  under  the  Act  of  Parliament,  which 
may,  or  may  not,  iaaue  out  of  land  or  be  ao  connected 
with  land  aa  to  be .  witbin  the  meaning  of  the  atatute. 
What  the  form  of  the  aeourity  waa  in  Knapp  t. 
WUliarM  we  have  not  been  able  to  diacorer,  and, 
therefore,  one  cannot  aay  whether  that  caae  waa  right 
or  wrong.  Of  course,  if  Lord  St.  Leonaida*  obaervation 
on  that  caae  waa  correct,  aa  it  very  likely  waa — if  it  waa 
a  aecurity  for  ao  much  land,  the  caae  ceaaes  topre« 
aent  any  difficulty  at  all  \  otherwlae,  without  atudyiog 
the  earlier  Act  of  Parliament,  which  I  have  not  been 
able  to  get  at»  and  which  might  throw  aome  light  upon 
it,  I  am  not  prepared  to  aay  that  Knapp  v.  WHliairM 
ia  wrong,  but  I  am  prepared  to  aay  that  it  ia  not  a  caae 
like  this,  where  the  dutiea  are  not  hereditamenta  within 
the  true  meaning  of  9  Gko.  8,  c.  36.  That  appeara  to 
me  the  abort  anawer  to  the  caae  of  Knapp  v.  WiUiarm, 
and,  having  regard  to  the  comments  made  by  Cotton, 
L.J.,  npon  the  authorities,  it  appeara  to  me  the  appeal 
ought  to  be  allowed, 

LoPBa,  L,J. — ^The  queation  in  thia  caae  is  whether 
theae  dutiea  come  within  9  Gho.  2,  c  36— commonly 
called  the  Mortmain  Act.  Now,  to  come  within  that 
atatute  it  ia  clear  that  theae  dutiea  must  be  a  heredita- 
ment,  or  an  intereat  in  a  hereditament.  A  hereditament 
ia  defined  to  be  a  right  issuiug  out  of,  or  connected 
with,  land.  Now  I  come  to  aection  85  of  the  Act  of 
1835|  under  which  the  commiaaionera  were  authorized 
to  grant  the  mortgage.  It  ia  material  there  to  aee  what 
they  may  mortgage.  Under  that  aection  they  may 
mortgage  the  dutiea  j  there  ia  no  power  to  mortgage 
anything  but  the  dutiea.  Then  aection  42  ia  material 
aa  abowing  what  theae  dutiea  are  which  the  commia- 
aionera are  empowered  to  mortgage.  By  that  aection  it 
ia  perfectly  clear  that  they  are  duties  which  the 
commiaaionera  may  levy  upon  any  ahip  entering 
the  harbour  or  haTen,  or  in  respect  of  any  gooda 
imported  into  that  harbour  or  exported  out  of  that 
harbour  in  any  veabel.  It  ia  not  neoeaaary  that  any 
vpaeel  abould  touch  the  land.  That  being  the  caae,  I 
am  clearly  of  opinion  that  theae  dutiea  are  not  connected 
with  any  intereat  in  land.  They  appear  to  me  to  be 
naked)  if  I  may  uae  the  term ;  neither  connected  with 
the  land  nor  in  any  way  iaauing  out  of  it.  TTnder  these 
circumatances,  to  hold  theae  dutiea  to  be  hereditamenta 
would  be  a  refinement  which  I  do  not  heaitate  to  aay  I 
cannot  accept.  SeT^ral  caaea  were  relied  upon,  amongst 
othera,irnappv.  WHliamif  lon^,  ABhton,  aad  Attorney* 
Qentral  v.  c/onea,  which  I  do  not  propoae  to  comment 
upon,  aa  they  have  already  been  commented  on  by 
Gotten,  L.J.,  and  I  entirely  agree  with  the  diatinction 
between  them  and  the  caae  now  before  ua.  I  think, 
therefore,  that  thia  appeal  ought  to  be  allowed. 

Appeal  dUoweds 

Solioitoza  for  the  appellant,  Hare  A  Oo.f  for  The 
SoUdtor  of  the  Treaeury, 

Solicitors  for  the  respondents,  R  8,  Fraeer  ;  CaUams, 
Jehu,  <fe  Eughee,  for  Worship  A  Bieingp  Great  Tar- 
montii. 


From  Chan  Div. 

In  re  Babkabb. 
Edwaxm  0.  Bautabd.  (a.) 

B(U  of  exchange-'Firm  draweee^Aoatpkm^ 
pariner^'AdditUm  of  hU  oiou  eigna' 
eeparaie   UaJnUty^  Practice^ Admin 
mon§ — Joint  eredHor  —  Adminidratim  tfi 
eetato^Ord.  55,  rr.  5, 10. 

A  partner  accepted  a  biU  drawn  on  hii/im^ 
ing  the  firm  name  and  adding  hie  oiaa, 
The  UU  was  dishonoured  and  the  iadaneejir  i 
out  an  originating  eummons  for  the  ad» 
the  eetate  of  the  deceased. 

Held,  that  tJie  hill  being  drawn  on  the  firm  i 
he  accepted  hy  the  firm^  and  thai  the 
partner* s  own  signature  did  not  make  him  i 
liable. 

It  being  proved  that  tJie  estate  was  m 
even  the  separate  delta  the  summone  was  ( 

Semble,  a  joint  creditor  who  desires  topnetdi 
the  separate  estate  of  a  deceased  partner  iMA  t 
action  and  not  by  originating  summon*. 

Appeal  from  Baoon,.y.O. 

The  questions  weff»--(l)  whether  an 
value  of  a  bill  of  exchange  was  a  separat 
Col.  W.  A.  H.  Barnard  on  a  faUl  drawn  «| 
Barnard  ft  Co.,  and  accepted  by  CoL  1 
following  form :— > 

'*  Accepted  payable  at  the  Imperial  Baik,  1 
"BabbabdI^C 
"W.A.H.] 
(2)  If  the  indoiiee  was  only  a  Joint 
firm,  whettier  \\e  could  take  oot  an  ( 
for  the  administration  of  the  esitate  of  a  i 
nerF 

C3l  Barnard,  who  died  in  June,  1885,  i._ 
wife  (the  defendant)  sole  exeontrix  of  his  wffl,  I 
proved  in  July,  1885.   The  biU  having  been  i" 
the  plaintiff,  to.  whom  it  was  indnaed, 
originating  summons  aa  a  creditor  for  the  i 
tion  of  Col.  Barnard's  estate,   and  Baaoa, 
ohambera,  on  an  affidavit  by  the  exeontrix «" 
Col.  Barnard  had  carried  on  boainesB  ia  y 
J.  U.  Dudman  as  Barnard  ft  €k>.,  made  sa  ( 
tion  order,  including  an  account  of  what  vast 
plaintiff  and  all  other  creditors  of  Od.  T 
guiahing  the  debta  due  from  hia  aepsiatBt 
those  due  from  the  partnership  of  Barnard  *  0^| 

From  this  order  the  defendant  appealed. 

Further  evidence  aa  to  the  partnenhip  vail 
on  the  appeal.  It  appeared  that  the  ]  '  ^ 
under  a  deed  of  1876,  by  which  OoL  Bar 
Dudman  entered  into  partnership  as  Eaat  ladii  I 
and  afterwards  also  as  wine  merehsBtk  Ooi*" 
provided  the  capital,  and  Dudman  managed  thai 
and  purchased  the  wines.  The  firm's  bsaku^  i 
waa  kept  in  the  name  of  Barnard  alone  at  the  r 
Bank,  but  he  had  a  private  aoooont  at  asott* 
The  debt  for  which  the  aceeptanoa  vaa  ifmi 
£49  7a.  for  wine  supplied  by  a  Spsakh  w^ 
1883.  The  biU  was  payable  six  moaths  sftird 
appeared  that,  even  without  taking  tba]" 
into  account,  the  separate  estata  waa  set  < 
pay  the  aeparate  oreditora  in  f  nlL 

Dunham^  for  the  appellant— There  can  os^f  k*  ^ 
liability  on  the  bill,  aa  Col.  Barnard  coald  aota 
80  aa  to  become  peraoni^y  liable*    Onlf  ^^i 
accept  a  biU :  Steele  v.  WKinlay.  29  W.  >•  {^  * 
Cas.  754  ;  Jackeon  v.  Hudson^  2  GaflB^^7*J|f 

(a.)  Bepoxted  by  C.  Abobbb  Oooi,  £i0v^ 
Law. 
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Cou&T  OF  Appial. 


In  bs  Babm ABDb— Mabwotx  v.  Ohambbbladt. 


Oou&T  or  Appxal. 


L.J.,  referred  to  Ourm  ▼•  Kan  £7«(^,  10  0.  B.  318.] 
Ord.  65,  r.  3,  does  not  enable  the  plointiil  to  take  out 
thie  adminlitration  eammons.  He  i&onld  haTe  brought 
an  aotion :  EilU  ▼•  li'Bae,  9  Hare,  897 :  Seton  on 
Deoiees.  4th  ed.,  p.  1811;  In  re  MoBae,  88  W.  B.  304, 
86  Oh.  D.  16. 

Aihion  Orou,  f6r  the  plaintUZ.— The  plaintiff  gate 
credit  to  Ool.  Barnard  alone,  and  knew  nothing  of  the 
partnership.  The  intention  most  be  observed.  Ool. 
Barnard  signed  his  own  name  so  as  to  make  himself 
separately  liable.  At  all  eyents  he  is  liable  as  an 
indorser :  BiUie  y.  M*Kinlay^  5  App.  Oas.,  at  p.  778. 
There  is  no  irregularity  in  the  plaintiff  taking  out  an 
administration  summons.  He  has  a  daim  against  the 
residue  of  the  separate  estate  after  the  separate  debts 
are  paid.  The  summons  oan,  if  necessary,  be  amended, 
80  as  to  bring  the  surriYing  partner  before  the  court, 
nnder  ord.  16,  r.  11. 

He  also  referred  to  the  Judicature  Act,  1873,  s.  100 ; 
In  re  FawHtt,  QaUand  y.  Burton^  antcj  p.  86;  30  Oh.D. 
231. 

Dunham  replied  as  to  costs,  being  called  on  to  deal 
only  with  them. 

OoTTOM,  L.J. — The  main  question  is  whether  the 
plaintiff,  claiming  simply  as  transferee  for  Yalue  of  the 
bill,  is  a  separate  creditor.  Different  considerations 
might  apply  between  the  Spanish  merchant  and  the 
testator's  estate,  but  the  plaintiff  can  only  claim  as  in- 
dorsee of  the  bill.  The  question  must  be  decided  now, 
because,  if  the  plaintiff  is  only  a  joint  creditor,  tbe 
separate  debts  must  be  paid  first,  and  it  is  hardly 
probable  that  he  will  get  anything,  and  no  good  will  be 
derlTed  by  continuing  these  proceedings.  In  my 
opinion  the  plaintiff  is  merely  a  joint  creditor.  The 
acceptance  was  a  partnership  acceptance,  and  can  bind 
only  in  the  form  of  it,  and  only  the  persons  to  whom  the 
bill  is  addressed.  It  is  proved  that  the  testator  was  in 
business  with  a  partner,  and  although  the  deed  was  only 
in  respect  of  the  East  India  agency,  and  the  bill  was 
giYon  for  wine,  yet  there  was  a  partnership,  and  the 
bill  was  drawn  on  it,  though,  perhaps,  the  order  for  the 
wine  was  not  the  order  of  the  firm.  The  evidence  on 
this  point  was  not  before  the  Yice-Ohanoellor,  but  it 
proves  the  facts  as  to  the  partnership. 

As  to  the  signature  of  Ool.  Barnard  added  to  the 
acceptance,  I  cannot  conclude  that  it  subjects  him  to 
any  other  liability.  An  acceptance  can  only  bind  the 
person  to  whom  the  bill  is  addressed.  It  was  suggested 
that  Ool.  Barnard  was  made  liable  by  reason  of 
Steele  v.  M'Kinlay,  There  it  was  decided  that  a  person 
not  a  party  to  a  bill  may  make  himself  liable  by  in- 
dorsing  it,  but  that  is  not  the  case  here.  Ool. 
Barnard,  by  signing  his  name  as  he  did,  might  make 
himself  liable  to  the  drawer,  but  the  holder  by  indorse- 
ment has  no  right  except  against  the  firm. 

It  has  been  said  that  the  plaintiff  could  not  institute 
proceedings  by  administration  summons.  As  to  that  I 
give  no  opinion,  except  that  of  warning  people  against 
taking  such  a  course. 

Oonsidering  the  state  of  the  separate  estate  and  the 
amount  of  the  separate  debts  we  exercise  our  judicial 
discretion  by  not  allowing  the  order  of  the  Yioe- 
Ohancell  or  to  stand.  The  evidence  which  has  established 
the  partnership  was  not  before  the  Yice-Ohancellor,  and, 
taking  that  into  account,  as  well  as  the  correspondence, 
we  dismiss  the  summons,  without  costs. 

LnroLSY,  L.J.— I  am  of  the  same  opinion.  The 
plaintiff  is  the  indorsee  of  a  bill  of  exchange,  and, 
therefore,  has  no  right  arising  out  of  the  consUeration 
ior  the  bill ;  he  can  only  daim  according  to  the  tenor  of 
the  bill*  On  looking  at  the  bill  we  find  it  was  drawn 
on  Barnard  ft  Oc,  and  accepted  by  Barnard  ft  Oo,» 
vith  the  name  of  W.  A.  M«  Baaaid  wiittm  underneath. 


What  is  the  effect  of  that  acceptance  f  We  must  inquire 
whQ  Barnard  ft  Oo.  are.  We  now  know,  though  the 
Vice-Ohancellor  did  not  know,  that  there  was  a  partner- 
ship between  Barnard  and  Dudham,  and  the  surviving 
partner  has  deposed  that  the  bill  was  a  partnership  bill. 
Then,  was  the  acceptance  joint,  or  was  it  the  separate 
acceptance  of  one  of  the  partners  t  I  am  of  opinion  that 
it  was  the  acceptance  of  tbe  firm.  I  thought  at  first  the 
case  was  like  Owen  v.  Van  Uaiert  but,  in  that  case, 
there  was  no  authority  for  one  of  the  partners  to  accept 
bills  for  the  firm,  and  it  was  held  that,  as  he  was  one  of 
the  partners  of  the  firm  named  as  drawees,  and  had 
accepted  the  bill  in  his  own  name,  he  was  separately 
liable.  That  was  not  like  this  case,  where  the  partner 
who  signed  the  bill  had  authority  to  bind  the  firm. 

By  his  originating  summons  the  plaintiff  claims  to 
be  a  creditor  of  Ool.  Barnard,  and  asks  for  administra- 
tion of  his  estate.  He  assumes  the  character  of  a 
separate  creditor,  though  he  is  really  a  joint  creditor. 
Bia  right  was  only  to  have  the  ordinary  administration 
of  the  estate  of  a  deceased  partner,  an  order  such  as 
that  in  HiUi  y.  M*Rae,  We  have  to  consider  that 
most  salutary  rule — ord.  56,  r.  10-7-whioh  provides 
that  it  shall  not  be  obligatory  on  the  court  to  make 
any  order  on  a  summons  for  the  administration  of  the 
estate  of  a  deceased  person  if  the  questions  between 
the  parties  oan  be  properly  determined  without  such 
order.  Here  the  plaintiff  is  not  a  creditor ;  it  is  well- 
established  law  that  he  has  no  claim  against  the  separ- 
ate estate  till  all  the  separate  creditors  have  been  paid, 
and  it  is  established  as  a  fact  that  no  separate  estate  is 
available;  so  that  it  is  quite  inconceivable  that  anything 
will  ever  come  to  the  plaintiff.  Therefore,  I  think  the 
summons  ought  to  be  dismissed,  but,  in  the  circum- 
stances, I  agree  that  it  should  be  dismissed  without 
costs. 

Lopss,  L.J.,  gave  judgment  to  the  same  effect. 

Solicitors,  Gedge^  Kirly,  AMUkU;  Wood,  Bird,  A 
Wood. 


From  Q.  B.  Biv.  May  Idi 

MiUEULEGTT  V.   CHAKBEBLAHr.   (a.) 

PraeUce^DtBcovery — Interrogatoriei — Namee   of  wii* 
neauB-^Fade  relevant  to  the  i$iue* 

In  an  aclion  for  lihtl,  the  lihel  charged  being  to  the 
effect  that  the  plaintiff  fabricated  a  certain  letter  alleged 
to  Tuive  been  sent  round  to  certain  competitor  $  of  tlie 
defendanVa  firm,  the  defendant  jdeaded  fuetijieation* 
In  certain  epetchee  and  letter e  the  plaintiff  had  etated 
that  there  were  men  of  high  standing  in  Birmingham 
who  had  eeen  the  Utters  and  who  had  given  him  the 
information  aloiit  them;  that  hie  inforinant  was  a 
eolicitcr  of  high  standing  in  Birmingham;  and  that  two 
such  letters  were  in  existence^  one  in  the  keeping  of  an 
eminent  banking  firm,  and  the  other  of  a  firm  of  manu^ 
faciurers  at  Birmingham.  Interrogatories  were  ad- 
ministered  by  the  defendant  asking  in  whose  hands  the 
plaintiff  had  teen  the  original  or  any  copy  of  the  letter, 
\  the  names  and  addrestes  of  the  competitors  of  the 
defendant* s  firm  to  whom  the  letter  W€U  alleged  to  be 
sent,  and  the  names  and  addresses  of  the  solicitor  of  high 
standing,  tJie  eminent  banking  firm,  and  the  firm  of 
manufacturers  at  Birmingham. 

Held,  thai  the  plaintiff  could  not  refuse  to  answer, 
on  the  ground  that  he  intended  to  call  the  persons  as 
witnesses  at  the  trial,  as  the  names  and  addresses  were 
facts  material  to  the  d^tndanfs  case. 

Appeal  by  the  plaintiff  from  the  Qneen's  Beach 
(a.)  Bopozted;bgr  W.  F.  Bauti  fivq.,  BaniitCMt-Law 
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OotJKT  OF  ApPSAIm 

Mabbiott  v.  Ohaxbhrlain.                                      Ootjbt  or  Ah^ 

DiviMon  afflrxnlDg  an  order  of  Field,  J.,  at  chambers, 
directing  a  farther  answer  to  certain  interrogatories. 

The  action  was  for  libel,  the  alleged  libel  being  con- 
tained in  a  letter  published  by  the  defendant  on  the 
19th  of  NoYember,  1885,  of  wfaioh  the  material  passage 
was  as  follows :— * 

*'A  little  later  he  (the  plaintiff)  pablUhed  a 
pamphlet,  ohiefly  oocapied  with  personal  abase  of 
myself.  I  have  never  read  this  libel,  bat  I  am  told 
that  it  contained  the  first  sketch  of  the  forged  letter  of 
which  he  (the  plaintiff)  has  assamed  the  aathen- 
ticitj.  Like  some  other  false  witnesses,  he  appears  to 
cooeider  that  he  is  entitled  to  intent  or  repeat  slanders 
without  the  slightest  shadow  of  proof,  and  to  qnote 
them  ever  afterwards  as  established  facts,  if  the  persons 
libelled  do  not  think  it  worth  thefar  while  to  contradict 
them.  .  .  •  According  to  his  own  accoont  he  founded 
himself  on  the  gossip  of  anonymous  informants,  and 
printed  as  an  accurate  and  Terbatim  copy  the  letter 
which  he  now  admits  to  represent  his  recollection  of  the 
substantial  effect  of  an  alleged  conversation.  I  regret 
to  say  that  I  do  not  believe  his  statement.  I  do  not 
believe  that  any  respectable  man  In  Birmingham  told 
him  (the  plaintiff)  that  such  a  letter  existed,  or  had 
ever  been  written.  I  am  convinced  that  the  letter  is  a 
pure  fabrication  of  Mr.  Marriott  himself,  who  thus 
secured  his  object  and  created  a  temporary  sensation  by 
the  exceptional  grossness  and  licence  of  this  attack  on  a 
public  man  whose  position  almost  necessarily  precludes 
reply." 

The  statement  of  defence  admitted  the  publication, 
and  justified  it  on  the  ground  that  the  plaintiff  had,  on 
various  public  occasions,  charged  the  defendant  with 
pretending  to  a  character  to  which  he  was  not  entitled, 
and  had  stated  that  the  defendant,  when  a  member  of  the 
firm  of  Nettlefdd  &  Co.,  screw  makers,  had  amassed  a 
fortune  by  grinding  down  poor  people,  and  by  writing 
a  threatening  letter,  of  which  the  plaintiff  alleged  that 
he  had  seen  a  copy,  to  the  less  wealthy  competitors  of 
the  firm  with  intent  (as  suggested)  to  compel  them  to 
enter  into  arrangements  with  the  firm  or  to  discontinue 
their  business.  The  above  charges  and  allegations  were 
false.  There  was  no  such  letter,  and  the  plaintiff  had 
not  seen  a  copy  of  it.  The  defence  went  on  to  state 
that  the  words  of  the  libel  were  true  in  substance  and 
in  fact. 

It  appeared  that^  on  the  4th  of  April,  1884,  the 
plaintiff,  in  a  speech  at  a  public  meeting,  said  in  effect 
that  Mr.  Chamberlain  was  a  very  rich  man,  and  he  (the 
speaker)  wanted  the  working  classes  and  others  to  con- 
sider what  Mr.  Ohamberlain's  personal  character  had 
been  as  a  business  man.  In  Birmingham  he  was  in  the 
screw  trade,  whioh  was  a  monopoly  of  a  certain  com* 
pany  called  Nettlefold  ft  Oo.  When  he  was  in  that 
company  there  were  a  number  oi  small  and  honest  and 
intelligent  workers  in  the  same  business,  but  to  make 
his  fortune  he  wished  to  crush  or  buy  up  these  small 
opponents.  He  knew  that  for  a  fact,  for  there  was  a 
letter  sent,  not  to  one,  but  to  many  of  these  opponents, 
and  signed  by  Mr.  Chamberlain's  name.  He  had  seen  a 
copy,  and  although  he  could  not  give  the  exact  words, 
he  could  give  the  spirit  of  it.  The  letter  was  headed 
''Kettlefold  ft  Oo.,'^and  was  to  this  effect :— '^Dear  Kir, 
— We  must  make  hay  while  the  sun  shines.  Are  you 
prepared  to  sell  your  screws  at  seventy  per  cent,  dis- 
count f  If  you  are  not  we  are,  and  we  have  £100,000 
behind  us.  At  the  same  time  we  are  willing  to  come  to 
terms  if  you  are. — ^Yonn  truly,  J.  Osaxbbblain.'' 

On  the  12th  of  October,  1886,  the  plaintiff  spoke  at  a 
pubUo  meeting  to  a  similar  effect. 

On  the  16th  of  November,  1885,  the  plaintiff  wrote  a 
letter  to  the  defendant,  in  which  he  said :— *'  I  stated 
that  certain  Uttem  had  bean  sent  round  to  small  manu- 
facturers of  screws,  which  had  practically  compelled  them 
toseU  their  bosineBaes  to  tha  firm  of  Kettlefold  ftOo.,in 


which  your  fortune  wss  made.  I  did  not  uj  I 
sudi  letters.  I  spedally  guarded  myssU,  soil 
there  were  men  of  high  standing  in  BiroungliBaii 
seen  them,  and  who  had  given  me  the  infw 
them,  and  whose  names  I  would  publish  it ; 
challenge  my  statement"  The  letter  was  Hkm  i 
as  given  above. 

The  defendant  having  published  the  sUepii 
question  on  the  19  th  of  November,  1885,  th«g 
issued  the  writ  in  this  action  on  the  23rd  of  Koi 
and,    on   the    24th    of   November,  published  i 
Standard  newspaper   a    letter   wU<£ 
passage : — "  The  heinous  charge  I  brought 
was  that  he  had  made  his  fortune  by  a  i 
I  quoted  a  specimen  of  the  letters  whioh  i 
to  establish  this  monopoly.      Of   tiis 
Chamberlain  wisely  takes  no  notice.    Of  ths  1 
says  they  are  my  invention.     He  must  know  1 
untrue.    My  informant  is  a  aoUdfeor  of  h{gli< 
in  Birmingham,  one  whose  name  is  as  wsUli 
Mr.  Chamberlain  as  to  myself,  and  at  a  ] 
shall  be  ready  to  make  it  puMic    Two  si 
least,  are  now  in  existence— one  in  the  ksepoig  ij 
eminent  banking  firm,  and  the  other  of  a  fiimet  i 
facturers  at  Birmingham." 

The  defendant  adnunistered  the  following  (« 
other)  interrogatories  to  the  plaintiff  :— 

"6.  Did  you  ever,  prior  to  the  making  of] 
speeches,  and  when  firsts  and  where, 
hands,   see   the  original  or  any  writtsn  eoff  j 
letter  alleged  by  yoa,  in  your  said  spesdhsiif 
been  signed  by  the  ^^endant  and  to  have  F 
him  to  the  competitors  of  the  firm  of  Net}' 
If  yes,  did  you,  at  the  time  or  afterwards,  i 
make,  or  cause  to  be  made,  or  obtain  any  c 
said  letter  P     Is  such  oopy,   if  any,  now, 
when  was  it  last  in  your  possession,  casto4fi< 
trolP" 

"  8.  Give  the  names  and  addresses  of  ths  i 
turers.of  screws  to  whom  you  allege  in  joors 
(Nov.  16,  1885,  to  defendant)  and  speaohM  i 
said  letter  alleged  by  you  thereia  to  hate  I 
by  the  defendant  was  sent  by  the  defendsntf" 

"  9.  Did  you  not,  on  or  about  the  2l8t  o(  V 
1885,  write  and  cause  to  be  pubUshed  in  (' 
newspaper  of  the  24th  of  November,  1885,  t 
copy  of  which -is  annexed  to  these 
marked  £.  f    If  yes,  give  the  namesand  i 
the  'solicitor  of  high  standing  ia 
*  eminent  banking  firm,'  and  the  '  firm  of  i 
at  Birmingham '  therein  mentioned.*' 

The  plaintiff*a  answer  was  as  follows  :— 

**  To  the  6th  interrogatory  I  answer  that,  | 
the  making  of  the  speeches  thereia  referred  i 
not  see  the  original,  but  I  did  see,  for  the  M  t 
or  about  the  29th  day  of  February  or  the  1st  of 
1884,  at  Brighton,  a  written  oopy  of  thelettvi 
said  interrogatory  referred  to,  and  I  ^<^  *^  ^ ; 
obtain  a  oopy  of  the  said  letter  whioh  wsi  r* 
time  in  my  possession,  but  I  have  sinos  lost  ( 
and  cannot  say  when  it  was  last  in  my  ] 
did  not  allege,  in  any  of  my  said  spesohai,  < 
letter  was  signed  by  the  defendant.    I  sf>^^ 
was  signed  by  the  name,  Joeeph  Ohamberiaiii*  I* 
to  state  in  whose  hands  I  saw  ths  said  wiittflao 
the  ground  that  I  intend  to  call  such  penoa  if  • 
at  the  hearing  of  this  aotion,  and  on  ^**"M 
decline  to  give  the  names  and  addrsusi  u» 
the  8th  and  9th  interrogatories."  The  ptoiatiffi 
having  written  the  letter  referred  to  inthaw 
rogatory. 

Further    answers     to    the    6tfa,   8th« 
interrogatories  were  ordered  by  Field, /«>  *^' 
and  the  Divisional  Court  affirmed  his  order. 

The  plaintiff  appealed* 
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Iff  07  Appxal. 


Mabktott  v.  OHAMliniT.Am. 


Ck>UBT  07  Appial. 


I  E.  WAsier^  Q.O,,  and  Ram,  for  the  plaintiff, 
lafendant  seeks  to  get  the  names  of  the  plaintiff's 
bi.  The  fact  in  issue  is  whether  the  plaintiff 
JBd  the  letter.  The  names  of  the  persons  asked 
not  facts  in  issue  or  material, 
dted  Bade  t.  JaooU,  26  W.  B.  159.  3  Ex.  D. 
mihouf  T.  Low»  29  W.  B.  265,  16  Oh.  D.  93  ; 
jhOenerdl  t.  GaskiU,  SO  W.  B.  558,  20  Gh.  D. 
rsT,  L«J.y  xeferred  to  Storey  ▼.  Lord  Q,  Lennox, 
.841]. 

I  BuskU,  A.G.,  and  Sir  H.  James,  Q.O.  {R.  8. 

hHth  them),  for  the  defendant. — The  defendant 
sd  that  no  respectable  man  in  Birmingham  told 
jHff  that  sQoh  a  letter  ever  existed.  The  plaintiff 
id  that  an  eminent  banker  and  a  solicitor  had  a 
ft.  The  names  of  the  persons  are  most  material 
nable  the  defendant  to  prove  his  plea  of  Jastifiea- 
h  has  to  proTe  a  negative,  and,  as  he  cannot 
the    respectable    bankers    and    solicitors    in 

nsm,  he  is  entitled  to  the  information  now. 

[oted  Scntndera  v.  Jones,  26  W.  B.  226,  7  Ob.  D. 

fkifdon  y.  Ohadwick,  3  Mao.  &  G.  575.  [Lord 
M.B.,  referred  to    Orumhrecht  v.  Parry,  32 

\E.  Wehiter,  Q.C.,  replied. 

» H.B. — Tn  this  case  the  plaintiff  brings 
for  an  alleged  libel,  and  the  part  of  the  libel  on 
lays  stress  is  that  which  sajs  that  he  fabricated 
it  he  had  seen  a  copy  of  certain  letters.  The 
jastiffes  this  allegation  and  undertakes  to 
That  Justification  involves  this  negative  chain 
first,  that  there  never  was  such  a  letter 
him  or  hj  his  firm,  and  that  is  material 
goes  to  show  the  unlikelihood  of  there  being 
nich  a  letter ;  and,  secondly,  that  there  never 
',  and  therefore  the  plaintiff  cannot  have  seen 
it.  The  plaintiff,  by  way  of  destroying  that 
it  prove  the  existence  of  the  original  letter, 
ice  of  a  copy,  and  that  that  copy  had  been 
ilrim.  Those  are  facts  which  he  need  not  put 
tecord,  because  he  need  only  deny  what  the 
lays  he  will  prove.  But  they  are  facts  which, 
would  destroy  the  defence.  Kot  only,  theru- 
it  the  plaintiff  do  this,  but,  in  fact,  he  has 
hi  documents — ^that  is,  in  reports  of  his  speeches 
"tteis— that,  for  the  purpose  of  destroying  the 
be  hitends  to  lely  on  certain  facts  which  he 
this,  that  there  was  a  copy  of  the  letter  and 
^Vas  shown  it ;  or,  at  any  rate,  he  says  this,  that 
f^told  by  people  upon  whom  he  could  rely  that 
!■  a  letter  in  those  terms.  This,  if  proved,  would 
k  damaging  to  the  defendant's  case.  In  another 
it  the  pUintiff  says  that  there  are  such  letters  in 
^1  and  that  one  is  in  the  hands  of  an  eminent 
t  fins,  and  the  other  in  the  hands  of  a  firm  of 
tttorers  at  Birmingham.  Therefore,  the  plaintiff 
n,  that  his  case,  in  answer  to  the  defendant's, 
of  facts  which  will  destroy  the  defendant's  case 
J^t  him  from  proving  his  plea  of  justification. 
mm  has  stated  the  facts  upon  which  he  will 
^  question,  then,  arises  whether  the  defendant 
^  upon  obtaining  discovery  of  all  the  material 
moea  and  of  all  the  substantial  part  of  those 

tL^^^ded  that  he  cannot  for  several  reasons. 
[^JJ  *^  that,  assuming  the  facts  to  be  material, 
"  fig  the  names  to  be  a  part  of  those  facts,  still 
"^t  has  no  right  to  have  the  names,  because 

£E  has  sworn  that  it  is  his  intention  to  call  the 
f*  vitnesses.  1  can  see  no  reason  for  the 
I  refotisg  to  disclose  the  names  on  this  ground. 
^  tbat  the  phOntiff  intends  now  to  call  these 
"?^^  witnesses,  but  it  does  not  follow  that  when 
•^  comes  on  he  will  call  them,  or,  if  oaUed,  it  does 


not  appear  at  what  stage  of  the  trial  they  will  be  called. 
Supposing  they  are  called  in  reply  to  the  defence,  the 
defendant  could  only  check  their  evidence  by  cross- 
examination.  Secondly,  it  is  said  that,  assuming  the 
facts  are  such  as  the  plaintiff  would  otherwise  be  bound 
to  disclose,  still  the  defendant  cannot  interrogate  as  to 
them,  because  they  are  facts  which  were  not  con- 
descended upon  until  after  action  brought.  Again,  I 
can  see  no  principle  upon  which  facts  which  a  party  has 
set  up  should  not  be  be  inquired  into  so  long  as  they  are 
set  up  before  the  Interrogatory  is  administered.  The 
third  contention  is  that  the  facts  are  such  as  can  be 
obtained  by  cross-examination  at  the  trial.  But,  in  my 
opinion,  the  attempt  to  obtain  them  in  this  way  is  very 
unsatisfactory,  unless  there  are  some  materieds  upon 
which  to  contradict  or  check  the  witness.  I  cannot 
think  that  any  of  the  reasons  alleged  for  not  answering 
these  interrogatories  are  good,  assuming  that  the  matters 
are  such  as  could  otherwise  be  inquired  into. 

The  question  then  arises  whether  the  matters  inter- 
rogated are  a  substantial  part  of  a  fact  which  has  to  be 
proved,  or  whether  the  questions  relate  solely  to  tne 
witnesses  or  the  evidence  by  which  the  facts  are  to  be 
proved.  Take  first  the  persons  in  whose  possession  the 
original  letters  are  alleged  to  be.  One  dispute  at  the 
trial  will  be  whether  the  defendant  or  his  firm  ever  wrote 
those  letters.  If  not,  the  damages  would  be  consider- 
ably reduced.  However,  it  is  a  fact,  the  existence  or 
non-existence  of  which  would  be  very  material  to  show 
whether  the  fact  in  issue  is  true  or  not.  The  plaintiff 
says  that  there  are  such  letters  in  ezlstenoe  in  the  hands 
of  persons  in  Birmingham.  It  is  a  fact  in  dispute  be- 
tween the  parties  whether  those  letters  are  in  existence, 
and  it  is  a  substantial  part  of  that  alleged  fact  that  they 
are  in  the  hands  of  certain  persons.  The  names,  there- 
fore, of  those  persons  are  a  substantial  part  of  that  fact, 
and  the  plaintiff,  having  condescended  upon  that  fact, 
must  state  all  the  substantial  parts  of  that  fact.  Next, 
as  to  the  copies  of  the  letters.  Bemembering  what  the 
issue  is  that  must  be  a  material  or  substantial  part  of  a 
fact  in  dispute.  Whether  there  were  such  copies  in 
existence,  or,  assuming  none  to  exist,  whether  state- 
ments were  made  to  the  plaintiff  that  such  copies  did 
exist,  are  material  facts.  Again,  the  plaintiff  has  con- 
descended upon  the  facts  on  which  he  relies.  He  has 
said  that  h&  informant  is  a  solicitor  in  Birmingham. 
The  name  of  the  person  who,  he  says,  made  those  state- 
ments to  him  is  a  sulMtantial  part  of  the  facts  in  dispute, 
and  it  does  not  signify,  in  my  opinion,  on  which  party 
lies  the  onus  of  proving  them.  Supposing  they  are  part 
of  the  plaintiff's  case,  still  the  defendant  has  a  right  to 
interrogate  as  to  them,  because  they  are  a  part  of  the 
plaintiff's  case.  The  rule  as  to  putting  interrogatories  is 
now  so  wide  that  pretty  nearly  the  only  thing  which 
cannot  be  asked  is  the  names  of  persons  who  will  be 
witnesses  as  to  facts  where  the  names  are  not  a  sub- 
stantial part  of  the  material  facts.  You  cannot  ask  for 
the  evidence  by  means  of  which  you  intend  to  proye  the 
facts,  if  that  evidence  is  only  evidence  as  to  those  facts, 
and  not  part  of  the  facts  themselves.  Subject  to  this, 
the  right  to  interrogate  is  very  wide.  On  these  grounds 
I  think  the  decision  below  was  right. 

BowBH,  L.  J.-^I  agree.  It  appears  to  me  impossible, 
in  considering  what  is  the  right  of  a  party  to  discovery 
to  look  only  at  the  issue  on  the  pleadhigs,  inasmuch  as 
that  issue  may  be  shifted,  and  the  case  may  turn  on 
issues  not  raised  on  the  pleadings.  In  this  case  one  can 
see  how  the  case  will  be  fought  out  at  the  trial.  The 
plaintiff  has  put  his  case  on  a  certain  basis,  and  the 
defendant  cannot  hope  to  defeat  it  without  obtaining 
certain  information.  The  plaintiff  has  two  strings  to 
his  bow.  He  says,  first,  that  the  letter  was  written  by 
the  defendant's  firm,  and,  secondly,  in  the  alternative, 
if  no  anoh  letter  etex  did  ezisti  that  he,  Inmd  fide  and 
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OD  reaeonable  grounds,  belieTod  that  it  did  eziat.  The 
defendant's  oase  is  that  no  such  letter  eTer  existed,  and 
that  the  plaintiff  had  no  reason  to  belieTe  that  it  did.  But 
he  has  not  two  strings  to  his  bow.  He  most  prove  both 
his  propositions.  So  it  is  important  for  him  to  prove 
either.  The  plaintiff  has  stated  that  he  was  shown  a 
copy  of  the  letter,  and  that  duplicate  copies  are  in  the 
hands  of  persons  at  Birmingham.  If  the  plaintiff  is 
wrong  in  this,  and  the  letter  was  not  a  copy,  the  com- 
plexion of  the  case  is  altered,  and  the  pUintiff  will  get 
small  damages*  as  he  has  been  assailing  an  innocent 
man.  This,  therefore,  is  an  important  fact.  This 
involves  the  proof  of  a  negative  by  the  defendant,  and 
he  cannot  prove  it  unless  be  is  given  more  spedflo  infor. 
mation  by  the  plaintiff.  It  i&  said  that  to  compel  the 
plaintiff  to  give  tjiis  information  would  be  to  compel 
him  to  disclose  the  names  of  his  witnesses.  But  if  the 
name  is  a  relevant  fact  he  cannot  escape  from  disclosing 
it  by  saying  that  he  is  going  to  call  the  person  as  a 
witness.  It  seems  to  me,  therefore,  that,  as  the  issues 
have  shaped  themselves,  the  defendant  will  require  these 
facts,  and  the  plaintiff  must  give  them.  The  case  of 
Storey  v.  Zord  Q,  Lennox  shows  that  the  names  of 
witnesses,  if  aliunde  relevant,  cannot  be  kept  back 
because  the  party  intends  to  call  them  at  the  trial.  In 
Eade  v.  JaooU  evidence  was  asked  for,  not  facts  mate- 
rial to  the  issue,  but  the  mode  in  which  the  other  party 
was  going  to  prove  the  material  facts.  That  case  is, 
therefore,  no  authority  here. 

Fry,  L.J. — ^There  are  three  questions  in  this  case. 
The  first  relates  to  the  names  of  the  persons  who  gave 
the  information  to  the  plaintiff  or  showed  him 
copies  of  the  letters.  I  think  the  defendant  is  entitled 
to  have  their  names.  The  defendant  has  taken  upon 
himself  the  burden  of  showing  that  the  plaintiff  fabri- 
cated the  story,  and  he  must  show,  first,  that  the  copies 
were  forged,  and,  secondly,  that  the  plaintiff  had  no 
reasonable  ground  for  believing  that  such  a  letter 
existed.  If  the  plaintiff  can  show  that  he  had  reason- 
able  grounds  for  believing  his  informants,  he  will  suc- 
ceed. Therefore  their  names  are  a  material  fact,  and 
relevant  to  the  issue  thrown  upon  the  defendant.  The 
rule  of  law  is  that  a  party  is  entitled  to  a  discovery  of 
the  relevant  facts,  but  not  to  the  names  of  witnesses. 
Supposing  he  cannot  get  the  facts  without  a  discovery  of 
the  names,  is  the  rule  as  to  the  non-disclosure  of  names 
to  give  way,  or  the  rule  as  to  the  right  to  discovery  of 
relevant  facts  P  That  question  seems  to  me  to  have  been 
answered  by  Lord  Langdale  fifty  years  ago,  in  the  case 
of  Storey  v.  Lord  Q,  Lennox,  in  favour  of  the  right  of 
discovery.  That  remains  the  law  etiU,  and  so  the  fact 
that  the  names  of  witnesses  may  be  disclosed  is  no 
ground  for  refusing  discovery  of  material  facts. 

Next,  as  to  the  persons  who  are  said  to  be  the  custo- 
dians of  the  original  letters.  I  confess  I  have  some 
doubt  on  this  point.  The  question  at  issue  is.  Bo  they 
exist  P  not  In  whose  hands  do  they  exist  P  Again,  as  to 
the  names  of  the  persons  to  whom  the  plaintiff  alleges  that 
the  letters  were  sent.  Here  also  I  have  my  doubts ;  but 
on  both  points  I  defer  to  the  authority  of  my  brethren. 
Upon  the  main  point  I  entirely  agree  with  them. 

Appeal  dtemisBtd, 

SoUdtora  for  the  plaintiff,  Gedge,  Kirhy,  ^  MiOdt. 

Solicitors  for  the  defendant,  SharpB,  Parkers,  S  Co.^ 
for  Sylandi,  Marfineau,  A  Co.,  Birmingham. 


AtsS   Couct    o<    gtuitui. ; 

Ohan.  Div.  1 
V.O.B.     ] 

In  re  Horsov.  (o.) 

Bankrupicy^^  Judgment  —  Elegit — 
hy  eheriff^'*  Sewure  " — BankrupUy 
47  Viet,  c.  52),  s.  46,  su^-seefum  2. 

Theeheriff,  under  a  writ  of  elegit,  JUkisw 
tion  and  delivered  certain  lande  in 
judgment  creditors  he/ore,  hut  made  his 
writ  after f  a  receiving  order  had  heen  wik 
debtor^ 

Held,  that  the  ** seizure**  vfos  wmpMl  % 
lands  were  delivered  in  execution^  ondtAatfiij 
creditors  were  eniiUed  to  them  as  agoAvt  ihsn 
truetH* 

Petition. 

This    was   a    petition   under  the  Jn , 
Amendment  Act,  1864,  and  it  asked  that  < 
hold  lands  which  had  been  delivered  in  eia 
petitioners  (the  Union  Bank  of  Manchfwtiy)  i 
sold  and  the  proceeds  applied  in  satisfying  f 

On  the  4th  of  March,  1886,  the  banki 
ment  against  Hobson  for  £14,454  16e.  8< 
costs. 

On  the  5th  they  sued  out  a  wrltof  ele^l 
9th  of  March,  the  judgment  and  writ  were  i 

On  the  10th  of  March  the  sheriff  heldi 
and  delivered  the  lands  in  execution  to  ths  I 
was  done  at  half -past  twelve  in.  the  daj. 

About  four  p.m.  on  the  same  day  a  receifi 
made  against  Hobson  on  his    own 
petitioners  had  notice  of  the  prooeedhigi  ( 
afternoon  for  the  first  time. 

On  the  11th  the  sheriff  returned  tiie  wd  ^ 
and  the  writ  and  inquisition  had  since 
High  Court.    On  the  same   day  the 
notice  to  the  tenants  to  pay  their  rents  to  tttfe 

The  question  was  whether  seizure  of  tiis  T 
been  completed  before  the  reodving  ader  t 
so  as  to  entitle  the  bank  to  the  order  askadte  ] 

Millar,  Q,C.,  and  HomeU,  for  the 
seisure  was  completed  at  IS. 30,  whentiie 
the  proper^  to  us.  The  word  *'seianre"  mthei 
Act,  1888,  s.  45,  sub-section  2,  does  not  referl 
possession,  but  to  delivery  in  exeontioiu 
authority  on  the  point,  but  the  Bankraptef 
s.   95,  sub-section  8,  contained  the  sasM 
was  held  that  the  appointment  of  a  leosinr 
lent  to  delivery  in  execution,  and  tfaarsfon 
AnglO'ltalian  Bank  v.  Davies,  S7  W.  B.  3, 9 ' 
Ex  parte  Evans,  In  re  Watkins,  28  W.  B.  T 
252  ;  1  &  2  Vict,  c  110,8.  11;  Jndgmenfei 
ment  Act,  1864,  ss.  1,  4. 

Marten,     Q.C^     and    Tats    Lee,  for 
in  bankruptcy. — The  seiiure  was  not 
the    sheriff   made   hii  returns^   whiefa 
the   receiving   order    had  been   niMie. 
tion  45  no  one  is  to  have  a  seoaiHy » 
trustee  unless  he  has  done  all  that  mb 
complete  the  security.    Of  course  jtyM 
not  meant,  but  the  return  to  the  writ  is « 
part  of  the  execution.    Until  it  is  filed  tt* 
no  tide ;  GhurchiU  on  the  Law  of  the  8M> 
p.  865 ;  J7oe's  case,  Ooke's  Bep.,  pt  5,  W; j 
Cowhridge  BaUway  Co.,  17  W.  B.  7,  I^  *  M 
In  Ex  parte  Evans  James,  I*J.,  •«*  **■**" 
return  to  the  writ  was  a  deUve^rtoa"^*^ 

(a.)  Bepozted  by  H.  0.  Bona,*  jBi^f  • 
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BAILUJi  V,  GkWDWIN. 


High  Goubt. 


p,  y.a— This  is  very  intoMBting,  no  doubt,  and 

Fmt  has  taken  aome  time»  bat  there  ia  realljr 
n  for  me  to  dedde,  as  the  law  has  been 
centozief.     The  petitlonen»   the  bank,   are 
knt  creditors  of  this  gentleman  who  has  beoome 
bt    Is  there  asTthing  in  this  ease  except  that 
Hsae  for,  and  reooTer,  Jodgment;  did  sue  oat  a 
IgiToittothesherlil;  that  he  did  extend  the 
Id  dellrer  them  to  the  petitioners  in  exeontion  ; 
J  were  in  legal  possession ;  and  that  the  seisare 
■plated  within  the  very  words  of  the  statute  P 
pinion  their  right  to  the  lands  is  beyond  donbt. 
\U  said  that  to  complete  the  seisare  yoa  most 
ahsriif  s  return  to  the  writ,  that  is  true  as  a 
i  prooednre,  but  not  of  substance;    The  sheriiE 
laty  to  perform  to  the  court  as  well  as  to  the 
^and,  in  order  to  discharge  that  duty,  he  must 
sretum.    Can  it  be  said  that,  because  there  is 
of  one  day  in  making  the  formal  return,  the 
loses  his  priority  f    Supposing  the  sheriff  had 
apoplexy  and  made  no  return,  would  that  hate 
•t  of  ousting  the  bank  altogether  from  their 
I    The  execution  was  completed  before  the 
&e  trustee  began  to  exist,  and  is  therefore  the 
If  the  bankruptcy  did  not  exist  at  all,  and  the 
IS  are  entitled  to  the  order, 

Q.a— That  wiU  be  in  the  fbrm  given  in 
Decrees,  4th  ed.,  p.]llS7  P 

V.a— Yes. 

BIS,  BMm^  Bohbins,  Bu$k,  A  Co.,  for  Wuhn^ 
I  Z«0f,  ICanohester ;  Merriman,  Pike,  Jb  Merri^ 
ForUngton  db  Alkn,  Manchester. 


■Hv. 
I 


M 


July  83. 


Batllie  v.  GooDwnr.  (a.) 


^ervi^  of  writ^Place  of  IwinesB  of  firm — 
ItuUa  of  Oourtt  1883,  ord.  9,  r.  6. 


tsos  commenoMl  agaiuBt  a  ftmi  of  iron" 
carrying  on  htuineu  in'  Scotland,  who 
M,,  of  BueklerBbury,  in  London,  to  procure 
^^w^  to  them  particiUars  and  ipedJtcaUone  of 
^fnHeedfor  tenders,  and  paid  him  a  email  fee 
9feuble,  in  cMition  to  hie  esopeneee  incurred  in 
»  hut  nothing  hy  way  of  salary  or  in  payment 
2^  ea^enses.  The  name  of  the  firm  was  p^jft 
^''toffieee  at  Buokkrebury,  and  hie  offlcee  were 
J^w  note-paper  to  he  the  London  offlcee  of  the 
'A^  torit  woe  served  at  M'e  offices  at  Bucklers^ 
^o  dtrh  employed  at  the  offices. 
I  ihai  the  tervice  of  the  writ  muet  he  set  aside,  on 
^d  that  M,  was  the  agent  not  the  servant  of 
jS  and  that  the  firm  had  no  place  of  business 
^jurisdiction. 

^'"^^  was  brought  to  restrain  an  alleged  in- 
Wit  of  patent  rights. 

PlahitiiEa  were  B.  BailUe  ft  Go.,  and  the  defend- 
wawhi  &  Co.,  a  Scotch  firm  of  ironfounders  and 
M»  carrying  on  business  at  Glasgow.  The 
nU  had  no  place  of  business  of  their  own  in 
«>  Md  they  employed  G.  N.  MacphaU,  of  No.  20, 
■•"Wyt  in  the  aty  of  London,  to  procure  and 
^  to  them  speoifloations  and  drawings  hi  con- 
v^A  ^^  ^^'^  pubUoly  advertised  for  tenders 
^e  aefendants  were  prepared  to  undertake.  For 
^^  wophail  received  the  amount  of  his  ex- 


^•ported  by 


J.  .Tr¥|tsa)i,  Ssq^i  Banistez«at-Iiaw« 


penses,  and  a  small  fee  for  his  trouble ;  but  he  was  not 
paid  anything  by  way  of  salary,  and  the  defendants  did 
not  contribute  anything  towards  the  rent  of  his  oifices 
or  his  office  expenses.  The  name  of  the  defendants' 
firm,  was,  however,  afOxed  to  Macphail's  offices,  and 
their  note-paper  was  headed  "London  Offices,  20, 
Bncklersbury,  Mansion-house,  E.O." 

The  action  was  brought  against  the  defendants  in  the 
name  of  their  firm,  and  the  writ  was  served  at  the  offices, 
20,  Bncklersbury,  by  being  delivered  to  a  derk  of  Mac- 
phail's  who  was  at  the  offloes. 

The  defendants  now  moved  to  have  the  service  of  the 
writ  set  aside  on  the  ground  of  irregularity. 

The  Bules  of  Oourt,  1883,  ord.  9,  r.  6,  provide  as 
follows  : — "  Where  persons  are  sued  as  partners  in  the 
name  of  their  firm,  tiie  writ  shall  be  served  either  upon 
any  one  or  more  of  the  partners,  or  at  the  principal 
place  within  the  Jurisdiction  of  the  business  of  the 
partnership  upon  any  person  having,  at  the  time  of 
service,  the  control  or  management  of  the  partnership 
business  there." 

Everitt,  Q.G,,  and  Douglas  Walker,  for  the  motion.— 
lAiton^  Q.O,,  raised  the  preliminary  objection  that  the 
notice  of  motion  did  not  state  the  specific  grounds  on 
which  it  was  made,  as  required  by  ord.  70,  r.  3. 
Nohth,  J. — I  will  keep  the  objection  open.]  The 
writ  must  be  served  either  on  one  of  the  partners  or  at 
the  principal  office  of  the  partnership  within  the  juris- 
diction upon  aome  person  having  the  management  of 
the  partnership  business  there :  ord.  9,  r.  6.  Bat  No. 
20,  Bncklersbury  is  not  the  defendants'  place  of  busi- 
ness, and  there  was  no  person  there  having  the  manage- 
ment of  their  bnsiness.  Maophairs  clerk,  who  was 
served,  had  nothing  to  do  with  the  defendants'  business. 

They  referred  to  Newhy  v.  Von  Oppen,  20  W.  R.  383, 
L.  B.  7  Q.  B.  293;  Oorbttt  v.  The  General  Steam  Nawi- 
gation  Co.,  7  W,  U.  498 ;  Keyneham  v.  Baker,  12  W.  B. 
166  ;  Bules  of  Court,  ord.  12,  rr.  18,  30 ;  ord.  13,  r.  12. 

Aston,  Q,G.,  and  E,  Ford,  for  the  plaintiffs.— The 
service  of  the  writ  was  a  good  service  under  the  Bales  of 
Oourt.  The  caaeo  cited  are  caaea  where  there  waa  a 
diapute  aa  to  the  carrying  on  of  buainesa,  and  are  not 
applicable.  It  is  not  necessary  that  the  whole  business 
should  be  carried  on  within  the  jurisdiction. 

NoBTH,  J.— In  my  opinion  the  defendants  are  entitled 
to  Bucceed.  They  are  a  firm  carrying  on  business  in 
Scotland.  The  service  of  the  writ  upon  them  must  be 
effected  in  pursuance  of  ord.  9,  r.  6.  [His  lordship 
read  the  rule  set  out  above,  and  continued:—]  The 
first  thing  required  is  that  the  business  of  the  partner- 
ship must  be  carried  on  within  the  jurisifetion.  Is  that 
so  in  this  case  P  I  think  not.  [His  lordship  read  the 
affidavits  as  to  the  carrying  on  of  the  defendants'  busi- 
ness and  their  arrangement  with  Macphail,  and  pro« 
ceeded  :^  The  business  of  the  defendants  is  canied 
on  in  Scotland,  and  they  have  employed  Macphail  as 
their  London  agent,  but,  for  convenience,  the  name  of 
*the  defendants'  firm  was  affixed  to  his  oifices,  and  their 
letter-paper  was  headed  *'  London  Offices,  *j,0,  Buoklera- 
bary.  Mansion  House,  E.O.*'  The  terms  of  the  agency 
were  that  he  was  to  be  paid  his  outlay  and  a  smJl  fee 
for  his  trouble.  He  had  no  salary,  and  the  defendants 
did  not  pay  anything  towards  the  rent  of  his  offloes  or 
his  office  expenses.  He  had  no  authority  to  take  orders 
for  the  defendants.  I  come  to  the  conolusion  that 
Macphail  was  carrying  on  his  own  business  and  acting  as 
agent  for  the  defendants,  and  not  as  their  servant. 
The  distinction  is  important  as  shown  by  the  case  of 
Corbett  v.  The  General  Steam  Navigation  Oo,^  where 
Parker  ft  Go.  were  declared  to  be  the  agents  and  not  the 
servants  of  the  company.  In  this  case  I  think  it  is 
clearly  shown  that  MacphaU  is  the  agent  and  not  the 
servant  of  the  defendaatsa  and|  therefore,  the  defendants 
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High  Oouht. 


Iv  BB  Wood. 


HiBiC 


do  not  carry  on  buaineM  at  his  officea  and  bave  no  place 
of  businese  within  the  joiisdiction.  It  is  said  that  two 
things  prevent  my  coming  to  this  conolasion— one  the 
fact  that  the  name  of  the  defendants'  firm  was  affixed 
to  Macpb ail's  olfioes,  and  the  other  that  his  offices  were 
described  as  the  London  oifioes  of  the  defendants'  firm 
upon  the  billheads  need  bj  them.  But  I  do  not  think 
that  these  things  are  sufficient  to  show  that  he  was  the 
servant  and  not  the  agent  of  the  defendants.  Maophail, 
however,  has  not  been  served  with  the  writ,  but  his 
clerk;  and,  even  supposing  Macphail  had  been  carrying 
on  the  business  of  the  defendants,  it  is  a  very  special 
bufiiuess,  and  I  cannot  conclude  that  his  clerk  had  control 
of  the  businese.  The  cases  of  Newby'  v.  Von  Oppen  and 
Keynaham  v.  Baker  which  have  been  cited,  are  in  point. 
I  am  not  sure  whether,  if  a  firm  manufactured  articles 
in  one  country  and  sold  them  in  another,  they  woald  be 
held  to  carry  on  business  in  both  countries.  But  here 
the  defendants  subetantially  carry  on  all  their  business 
in  Scotland.  The  motion  succeeds,  but  I  set  aside  the 
service  without  giving  costs,  partly  because  the  defend- 
ants contributed  to  the  misteJce  by  having  the  name  of 
their  firm  placed  over  Macphail*s  offices  at  Bucklersbury 
and  having  his  address  on  their  note-paper,  but  mainly 
because  their  notice  of  motion  clearly  ignores  the  rule 
which  requires  them  to  state  the  speoiflo  grounds  on  which 
it  is  made. 

Solicitors,  Waintorighi  &  Baillie  ;  Lyne  dt  Holme$. 


Chan.  Div.  {  *ir      «•  i 

North,  J.  J  "*»y  "• 

ifi  re  "Wood. 
"Wabd  v.  "VTood.  (a.) 

Will^Erroneom  reoiUd — Advance^-'Miatake  by  ieatator 
as  to  amount  of  advance^' Right  of  legatee  to  adduce 
evidence  to  contradict — Will  ae  to  amount  of  advance, 

A  ieatator  gave  the  proceeds  of  eaU  of  hie  real  and 
pereonal  eeiate  to  irmteee  upon  trutt  to  divide  the  same 
amongst  hie  children  living  at  hie  death  and  the  issue  of 
deceased  children  in  equal  shares  per  stirpes. 

The  wUl  contained  a  recital  that,  before  the  execution 
of  hie  tcill,  the  testator  ?Md  ctdvanced  to  four  of  his  sons 
respediveiy  certain  specified  amounte  on  account  of  their 
respective  ehares^  and  the  testator  declared  thai  **the 
re^otive  sums  hereinbefore  recited  to  have  been  ad' 
vaneed,'*  together  with  interest  thereon,  should  be 
brought  into  hotchpot  by  the  four  sons  respectively  for 
the  purposes  of  the  division  of  his  estate* 

Held,  that  the  sons  could  not  dispute  the  statements 
made  by  the  testator  as  to  the  amounts  of  the  advances 
made  to  them,  and  tJiat  they  must  bring  the  same  into 
hotchpot  accordingly^ 

Aird  v.  Quick,  27  W.  jS.  888,  12  Oh.  D.  291, 
followed. 

In  re  Taylor's  Estate,  22  Oh.  D.  495,  31  W.  B.  Dig. 
153,  eosplained. 

Adjourned  summons. 

Joseph  Wood,  by  his  will,  dated  the  3l8t  of  August, 
1876,  after  directing  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  gave,  devised,  and 
bequeathed  unto  Samuel  Ward  and  his  son,  Joseph 
Wood,  all  his  real  and  personal  estate,  upon  trust  for 
sale,  and  to  stand  possessed  of  the  proceeds  of  sale 
upon  trust,  to  pay  and  divide  the  same  unto  and 
amongst  his  children  living  at  his  decease,  and  the 
issue  of  such  of  his  children  as  were  already  dead,  or 
should  ther^tei  die,  as  tenants  in  common,  in  such 

(a.)  Beported  by  G.  B.  Jxffbey,  Esq.,  Barrfster-at- 
Law. 


manner  that  each  of  his  children  living  st  Uil 
should  take  one  equal  share,  and  th^  chfldreo  «^ 
each  deceased  child  should  take  equally  i 
(if  more  than  one)  the  share  which  theii;  ba^  j 
parent  would  have  taken  if  living.    The  will  e 
the  following  clause : — '<  And  whereas,  prior  til 
of  the  execution  of  this  my  will,  I  have  alrea^yj 
or  permitted  to  be  received  by,  my  son  JsmeiiOil 
of  his  share  prior  to  my  death,  the  sum  of  £400;| 
my  son  Maik  the  like  sum  of  £400  on  f 
share  ;  and  to  my  son  Jesse  the  sum  of  £200  oa  I 
of  his  share ;  and  to  my  son  William  tbe  somi 
on  account  of  hlA  share ;  now  I  declare  that  tbsjf 
or  person  interested  in  the  share  or  shares  of  aa^ 
said  children,  James,  Mark,  Jesse,  and  WillisB,^ 
be  entitled  to  such  share  or  interest  in  the 
premises  without  bringing  into  hotchpot  the  i 
sums  hereinl>efore    recited    to    have    beea  i 
together  with  interest  thereon  at  the  rate  of  i 
cent,  per  annum  (snch  interest,  in  the  esses  of  s 
•Tames,  and  Hark,  and  Jesse,  to  be  reckoned  from  tT 
January,  1864,  and,  in  the  case  of  my  son  ^ 
the  6th  of  November,   1871),  together,  also,  ^ 
other  sum  or  sums  which  may  hereafter  be  sdi 
account  of  their  or  any   of  their  respectife  i 
shares,  together  with  interest  at  the  rate  of  fivi  | 
per  annum  from  the  date  of  anoh  advsoose." 

This  was  an  originating  summons  taken  oat  I 
trustees  and  executors  of  the  will  as  pUiotiftf 
the  testator's  sons,  Jamee,  Jesse,  and 
children  of  his  son  Mark  (who  was  desd),J 
daughter,  Ann  Elizabeth  Wood,  as  dsfai 
determine  the  question  whether  the  sons  Jsi 
and  William  respectively,  and  the  chfldren  r 
Mark,  were  bound  by  the  statement  in  the  wilfl 
amount  of  the  advances  which  had  been  mdil 
testator  to  the  four  sons  named  respectively,  tff 
they  were  at  lil>erty  to  show  that  no  sseh  i ' 
been  made  by  the  testator,  or  that  adyaaMi 
amounts  respectively  had  been  made  by  bio. 

Northmore  Lawrence,  for  the  plaintifb.  i 
Aird  V.  Quick,  27  W.  B.  882, 12  Oh.  D.  2»1. 

Q.  E.  S,  Fryer,  for  all  the  defendaati  ( 
Elisabeth  Wood.— The  sons  are  not  bound  bf  tl 
in  the  will,  and  an  account  shoald  be  tilwj 
advances  made  to  them.  Aird  v.  Ow**^, 
been  overruled  by  In  re  Taylor's  Bstak,  tt  ^" 
31  W.  B.  Dig.  153. 

Stirling,  for  Ann  Elisabeth  Wood. 

Nohth,  J.— These  are  voluntary  gifts  bj J**^ 
to  his  sons,  and  I  think  they  must  take  tMS^ 
find  them.    They  are  to  take  them  subjeot  to* 
upon  them  of  the  sums  which  the  testator  r 
that  he  has  paid  to  them  or  permitted  thea> 
If  he  had  meant  to  charge  the  sums  9^l\ 
to  them  I  think  he  would  have  'rf«™r,' 
such.  If  there  la  a  mistake  in  the  will  as  to  OM 
of  the  advances,  so  much  the  worse  for  ****J* - 
whom  the  gifts  are  made.    This  seems  to  as  a^l 
the  words  of  the  will  as  they  stand.  ^i 

In  Aird  v.  Quick  Fry,  J.,  took  the  asos  i^'-a 
similar  words,  and  I  do  not  find  that  in  i»"T 
BitaU  the  Court  of  Appeal  said  ^•^^^T^j 
V.  Quick  was  wrong.  The  dedsioa  ®***^||l 
was  based  on  the  very  special  words  f^J^i 
codicil  in  that  case.  One  view  of  ^^TZi 
would  have  led  to  an  absurdity;  the  otD«  ^ 
simple.  That' case  was  dedded  on  ^^'^^ 
stances,  and  it  does  not,  I  HoArn^J^ 
with  Aird  v.  Quick,  or  alEeot  theprti««**  ^ 

SoUcitors,  Emmet,   Son,  *  5««Mi»  ** 
Bradford;  fV.dbJ.FhvferSJif^m* 
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Ahbbbokbt  v.  Fbost* — Bbo.  V*  Obawtobd. 


High  Ooubt. 


Mv.  (Lord  Coleridge,  0. J.,  ] 
and  Denman,  J.)  j 


Aag.  6. 


Akrbbcocet  v.  Fbost.  (a.) 

•^GosU — Claim  exceeding  £50 — GourUer'Claim 
mmt  of  less  than  £80— County  Oourti  Ad,  18  67 
SI  Viei.  c.  142),  $.  5. 

intt^  10AO  brings  an  (iction  upon  a  contract  for 
mt  exceeding  £50,  hut  who  ia  awarded  upon 
ion  a  sum  less  than  £20,  is  not  entitled  to  the 
Qu  i$su€  upon  which  he  hoe  succeeded,  being 
ts  terms  of  section  5  of  tJie  County  Courts  Act, 

LcampbeU,  33   W.  22.  510,  14  Q.  B.  D.  821, 

PM  an  aotion  t3  reoover  £56,  being  the  balanise 
b  be  due  for  an  engine  and  for  extras  ordered 
>  pift^q«1f  for  the  defendant.  The  defendant 
i^eimed  for  the  retnm  of  the  price  paid  and  for 
p  for  breeoh  of  oontract  on  the  ground  that  the 
«ai  oaeless  for  the  porpoaes  required.  The  action 
kned  to  the  nuiater,  the  coete  of  the  oaase  and 
of  the  reference  and  award  being  ordered  to 
e  eTent,  The  arbitrator  found  the  aum  of 
6d.  to  be  due  to  the  plaintiff,  and  £63  68.  8d. 
Ifendant  on  the  counter-claim.  The  plaintiff 
that  jadgment  ahonld  be  entered  for  him, 
upon  the  iaaue  on  which  he  had  auoceeded. 

tOf  Q.C,  and  Bose-Innes,  for  the  plaintiff.— 
iitiff  ia  entitled  to  the  coata  upon  the  claim. 
Rof  daim  and  counter-claim  must  be  taxed  aa 
I  of  one  action » aa  otherwise  the  amount  recovered 
bintiff,  being  leaa  than  £20,  would  not  carry 
[he  words,  **  that  the  plaintiff  should  have  the 
the  iaaue  npon  which  he  haa  succeeded/'  ought  to 
Itothe  order  :  Lund  t.  Campbell,  33  W.  R.  510, 
ID.  821.  If  the  action  had  been  commenced  by 
it  the  plaintiff  would  clearly  have  had  these 


P»fci 


i,lbr  the  defendant — ^In  Lund  v.  Can^beil  the 
fft  neovered  more  than  £20.  Section  5  of  the 
fCburte  Act,  1867,  enaota  that '<  if  in  an  aotion 
Im  after  the  paaaing  of  thia  Act  in  any  of  the 
Vttourte  the  plaintiff  ahall  recover  a  aum  leaa  than 
tee  aotion  ia  founded  upon  oontract  he  ahall  not  be 
M  to  any  coats  of  auit  unleas  the  judge  shall 
f  thete  was  soffloient  reason  for  bringing  auch 
t  h  the  superior  court."  The  counter-claim  by  the 
teit  for  more  than  £20  does  not  entitle  the  plain- 
this  ooata  upon  the  claim  when  leaa  than  £20  ia 

K:  Baines  t.  Bromley,  29  W.  B.  706, 6  Q.  B.  D. 
'fldd  V.  Sedgwick,  27  W.  B.   790,  4  0.  P.  D. 

ittetf,  Q,C,,  in  reply.— Section  5  only  applies  to 
I  an  aotion,  not  to  costs  of  an  issue  such  as  that 
ease. 

lOeuuDGB,  O.J. — I  am  of  opinion  that  in  this 
1  defendant  is  entitled  to  succeed.  All  the  cases 
» decided  on  the  question  of  conflicting  iaauea^* 
.  Btive  of  the  queation  dealt  with  in  Lund  v.  Oamp^ 
lUfih  still  atanda  as  an  uu-oyerruled  anthority^aa  I 
H|^d  them,  have  recognized  the  provisions  of  section 
^  County  Courts  Act,  1867,  and  upon  that  section 
">i*^nahave  been  based.  The  section  says  that 
^T  action  founded  on  contract  a  sum  less  than  £20 
*^T«dby  the  plaintiff  he  shall  not  be  entitled  to 
'^^  The  rule  applies  whether  there  is  a  counter- 
ll^!v^^  Now,  in  this  case,  the  plaintiff  having 
%^^  his  action  and  gone  to  arbitration,  the  arbitrator 

^Kttd  by  Srnroia  L.  HoLLAifD,  Esq.,  Barrister- 
at-Law. 


has  found  on  the  issues  the  sum  of  £13  12s.  6d.  to  be 
due  to  the  plaintiff  and  a  sum  of  £60  to  be  due  to  the 
defendant  on  his  counter-claim.  The  defendant  has 
therefore  been  subatantially  victorious.  It  is  admitted 
that  the  award  is  good,  and  that  it  ia  aubstantially  In 
favour  of  the  defendant  The  question,  therefore,  is 
whether,  the  defendant  having  recovered  £60  and  being 
thus  entitled  to  the  costs  of  the  action,  the  plaintiff  is  in 
his  turn  entitled  to  the  costs  attached  to  the  issue  which 
the  arbitrator  has  found  in  his  favour,  amounting  in  all 
only  to  the  small  sum  of  £18  12e.  6d.  Now  if  the  plain- 
tiff had  recovered  a  sum  over  £20,  we  should  have  been 
conclusively  bound  by  the  decision  in  Lund  v.  CampheU, 
But  in  that  case  the  question  never  arose  whether  a 
party  who  recovered  a  sum  less  than  £20,  not  by  way  of 
set-off,  but  by  a  substantial  daim,  would  be  entitled  to 
his  costs.  The  '  authorities  up  to  the  date  of  that 
decision  certainly  are  to  the  effect  that  under  such 
circumstances  neither  party  would  be  entitled  to  costs, 
and  in  reality  the  case  of  Lund  v.  Campbell  does  not 
interfere  with  the  then  state  of  the  law. 

It  aeema  to  me  irrational  to  say  that  a  plaintiff,  who 
has  originally  claimed  a  large  sum  but  who  fails  to  recover 
as  much  as  £20,  should  be  entitled  to  his  costs  in  respect 
of  the  issue  on  which  he  haa  auoceeded  on  account  of 
the  defendant  having  counter-claimed  and  having 
recovered  on  his  counter-claim  a  sum  largely  in  excess 
of  that  recovered  by  the  plaintiff.  To  do  so  we  should 
have  the  effect  of  taking  the  matter  out  of  the  purview 
of  section  5  of  the  Oounty  Oourta  Act,  1867.  This  lathe 
flrat  caae  which,  to  my  knowledge,  haa  ariaen  on  thia 
point,  and,  for  the  reaaon  which  I  have  atated,  my  opinion 
ia  that  the  defendant  is  entitled  to  succeed. 

DiNMAK,  J. — I  am  of  the  same  opinion,  and  upon  the 
aame  grounda. 

AppliccUion  dismisied. 

Solicitor  for  the  plaintiff,  G.  W.  Barnard. 

Solicitors  for  the  defendant,  Jackson  is  Prince» 


Q.  B.  Div.  (ATathew  and  A.  L.  Smith,  JJ.)      AprU  5. 

Reg.,  v.  Ckawford.  («.) 

VaecinaHon  Act,  1867  (30  <fe  31  Fte/.  c.  84),  s.  31^ 
Default  of  appearance  of  parent'^Ordir  in  his 
absence. 

An  order  for  the  vaccination  of  a  child  may  be  mctde, 
under  section  31  of  the  Vaccination  Act,  1867,  in  the 
absence  of  the  parent  if  Jie  has  been  duly  summoned  to 
appear  before  a  justice  but  has  failed  to  do  bo. 

This  was  a  rule  calling  npon  John  Crawford,  Esq.,  one 
of  Her  Majesty's  justices  of  the  peace  for  the  liberties 
of  the  Oinqne  Ports,  in  the  oounty  of  Kent,  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove 
into  this  division  a  oertain  order  under  his  hand  and  seal, 
dated  the  18th  of  November,  1885,  whereby  it  was 
directed  that  Richard  Fox  should,  pursuant  to  section 
31  of  the  Vaccination  Act,  1867,  cause  bis  child, 
Olive  Fox,  to  be  vaccinated  within  twenty-eight 
daya  from  the  date  of  such  order,  on  the  ground  that 
the  aame  was  made  without  jurisdiction.  The  order 
reeited  that  a  vaccination  officer  gave  information  in 
writing  to  the  justice ;  that  he  (the  offloer)  had  reason  to 
believe  that  Olive  Fox,  a  child  under  the  age  of  fourteen 
years— to  wit,  of  the  age  of  nine  months  and  twenty-one 
days— had  not  been  successfully  vaccinated  ;  that  the 
officer  had  given  notice  to  Bichard  Fox,  the  parent 
having  custody  of  the  child,  to  procure  it  being  vac- 


(a.)  Beported  by  Sir  Shibstoit  Baxib,  Banister*at-Law. 
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oinated,  and  that  raoh  notioe  was  disragarded,  oontrary 
to  the  Vaccination  Acts,  1867  and  1871 ;  that  Bichard 
Fox,  having  been  dnly  Bommoned,  had  not  appeared 
with  the  child  before  the  Jnatioe  on  thie  13th  of 
Noyember*  1885  ;  and  that  the  justice  having  found, 
after  such  examination  as  he  deemed  neceasaryi  that  the 
child  had  not  been  vaocinated,  nor  had  alreadjr  had  the 
small  pox,  did  iherebj,  pursuant  to  section  31  of  30 
ft  31  Yiot.  c.  84,  direct  Bichard  Fox  to  cause  the  child  to 
be  vaccinated  within  twenty-eight  days  from  the  date  of 
the  order. 

Orump,  Q.O.f  showed  cause.— The  Justice  had  juris- 
diction to  make  the  order.  The  father  had  been  summoned 
under  section  31  of  the  Vaccination  Act,  1867,  and  had 
made  default  in  appearing.  By  section  33  of  the  same 
statute  the  provisions  of  Jervis's  Act  (11  ft  12  Vict.  o. 
43),  with  the  exception  of  section  11,  apply  to  all  pro- 
ceedings under  it.  By  section  13  of  Jervis's  Act,  on 
default  of  appearance  to  a  summons  duly  served,  a  justice 
may  proceed  to  hear  and  determine  the  case  in  the 
absence  of  the  defendant,  or  may  issue  a  warrant 
Further,  it  has  been  decided,  on  the  construction  of 
section  31  of  the  eame  Vaccination  Act,  that  it  is  not 
necessary  to  bring  the  child :  Button  v.  Atkim,  19  W.  B. 
799,  L.  B.  6  Q.  B.  373.  If  the  justices  had  not  these 
powers  the  parents  of  children  might  defeat  the  Act  by 
non-appearance. 

H.  F,  Diekens,  in  support  of  the  rule.— Section  31 
of  this  Vaccination  Act  says,  *'upon  the  appearance." 
This  must  not  be  disregarded.  Although  Dutton  v. 
Atkins  decided  that  the  appearance  of  the  child  was 
unnecessary,  the  observations  of  Blackburn,  J.,  in 
that  case  rather  tended  to  show  that  the  parent  must 
appear.  There  is  no  provision  in  the  first  part  of 
section  31  that  a  justice  may  proceed  "summarily  '*  in 
case  of  non-appearance  of  the  parent ;  whereas,  in  the 
latter  part  of  that  section,  when  the  order  has  been 
disobey edt  the  ''person  upon  whom 'such  order  shall 
have  been  made  shall  be  proceeded  against  summarily.'* 
The  same  phrase  is  employed  in  section  29.  Section  13 
of  Jervis's  Act  does  not  apply  to  this  case ;  it  relates  to 
other  sections  of  the  Act,  and  that  is  ascertained  by 
reference  to  them.  Section  1  refers  to  an  information 
for  an  oflence  punishable  on  summary  conviction,  which 
this  information  is  not.  Again,  it  is  not  a  complaint 
upon  which  a  justice  has  authority  to  make  ''any  order 
for  the  payment  of  money  or  otherwise,"  for  this  in-» 
formation  must  be  "  in  writing."  The  Vaccination  Act 
of  1871  (34  ft  35  Vict  c.  98),  s.  11,  affords  a  remedy  by 
rendering  a  parent  who  fails  to  produce  hia  child  when 
required  to  do  so  by  any  summons  under  the  principal 
Act  liable  to  a  penalty  of  20s. 

Mathsw,  J, — ^It  has  been  contended  that  the  justice 
had  no  power  to  make  the  order,  but  I  have  no  doubt 
that  he  had  ample  jurisdiction.  It  is  said  that  the  case 
does  not  come  within  section  31  of  the  Vaccination  Act, 
1867,  because,  although  summoned,  the  defendant  failed 
to  appear,  and  that  his  actual  appearance  was  a  con- 
dition precedent  to  the  justice's  jurisdiction.  The 
section  contains  the  words,  *'  upon  the  appearance,"  and 
it  is  said  that  this  means  that,  unless  the  parent 
appeared,  the  justice  would  not  be  in  a  position  to  make 
the  order,  and  that  no  harm  would  be  done,  because 
there  was  another  section  by  which  the  parent  could  be 
compelled  to  appear. 

On  that  Act  we  have  the  remarkable  decision 
in  the  case  of  Button  v.  Atkim,  where  the  father 
appeared  without  the  child,  and  the  justices 
thought  they  had  no  jurisdiction,  but  the  case  was  sent 
back  to  them ;  and,  in  my  view,  notwithstanding  the 
observations  of  Mellor,  J.,  the  court  thought  the 
appearance  of  the  father  was  not  a  condition  precedent. 
T  think  "the  appearance,"  in  section  31,  was  meant  to 
be  *'  appearapce  of  the  child,"  but  the  court  held  that 


not  to  be  necessary,  and  we  most  accept  thsfc  i 
correct  and  binding  on  us.    I  think  fhsc 
section  was  not  appearance,  but  to  direct  te  I 
what  they  were  to  do  if  the  parent  appearrif 
child.    And  there  was  good  reason  fm  that,  I 
the  appearanoe  of  the  child,  tiie  Aot  emp 
tices  to  examine  the  ohUd,  which  they  c 
not  have  power  to  do.     "  If  the  parent  i 
But  what  if  he  does  not  P    I  think  the  I 
vides  for  the  case,  for  it  incorporates  sU  t 
Jervis's  Act  except  section  II.    That  i 
perfectly  intelligiUe,  for  we  must  read  into  tl 
visions  of  Jervis's  Act,  which  point  oat 
happen  if  the  defendant  does  not  s| 
that  Act  into  the  Vaccination  Act,  and 
two  Acts  together,  Jervis's  Aot  applies  to  i 
was  also  said  that  the  word  "oossplaiDt" 
used  instead  of  "  informatioii  in  writing" 
31,  section  31  must  stand  by  itself,  and  not  i 
Jervis's  Act.    But  when  the  VaodnatioB  / 
33,  declares  that  11  ft  12  ^ot  c  43  siisU  i 
no  such  inoonsiBtenoy  as  should  affect  tlise 
of  section  81,  obvious  in  other  respects, 
be  discharged. 

A.  L.  Smith,  J.— If  Jervis's  Act  were  not  in 
with  30  ft  31  Vict  c.  84,  what  would  bs  done  If! 
summoned  wilfully  abstained  from  app«ana{| 
said  that  the  parent  could  be  fined  80b. 
not  what  was  intended.    The  Legislature  i 
a  child  should  not  be  going  about  unva 
catch  the  smallpox  and  become  a  pest  to  i 
An  obstinate  parent  would,  if  the  constractian| 
were  right,  only  have  to  stay  away  when  i 
and  the  justices  could  do  nothing  but  dlrssti 
under  section  29  and  fine  him  20s.    I  ( 
brother  Mathew  that  the  rule  should  be  ( 

BuU  discharged* 

Solicitors,  Kings/ord,  Dorman^  <ft  Ok 


IN  BABnKETJPTCr. 

Q.  B.  Div.  (PoUodk,  B.,  and  Oave^  J.) 

Esc  pmie  HiTBBAm). 
In  re  Hjlbdwick.  («•) 
Bill  of  SaU^Pledge—Memorandum-BiTU  ^J 
1878  (41  A  42   Vict.  c.  31),  i.  4-Ba2i^f 
1882  (45  A  46  VicL  c.  43),  9$.  3,  9. 
A   documentary  pledge  of  goods  tfiM 
possession^  if  given  as  a  security  for  the  j 
money  and  not  "  m  the  ordinary  way 
comes  within  tJie  Bills  of  Sale  Adt,  and  w 
if  not  framed  in  compliance  with  the  \ 
ActoflSS2. 

Appeal  from  an  order  of  his  Honour  Ji4|B^ 
sitting  at  Lewes,  Sussex  Oountj  Ooori 

Hardwick  having  been  duly  dedarsd  s  1 
trustee  in  bankruptcy  had  applied  for  *b<  . 
possession  of  certahi  tricycles.  Thess trior*"'' 
deposited  by  Hardwick  with  one  Hobbsri*' 
for  an  advance  under  the  terms  of  a  vritt*^ 
This  agreement  recited  that  Haidwiflk  ''MM 
this  day  "  the  trloydles  with  Habbsid  is  t^ 
of  a  loan,  and  the  usual  power  of  sii^  **' 
default  of  repayment  within  a  esitsia 
county  court  judge  held  that  the 

(a.)  Beported  by  Spbkobb  L,  Hotun»i  ^*^ 
at-Law. 
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within  the  Bills  of  Sale  Acta,  under  the  deeiaion  of  the 
Appeal  Oonrt  in  Ex  parte  Panons,  anfe,  p.  329,  16 
Q.  B.  D.  532  ;  that  fhe  document  waa  Toid  as  not  being 
in  acooTdanoe  with  the  statutory  form;  and  that  the 
goods  most  be  dellTered  to  the  trustee.  Against  this 
decision  the  creditor  Hubbard  now  appealed. 

Coek^  Q.O.^  and  Duhe^  for  the  creditor  Hubbard. 
^The  question  is  whether  the  Bills  of  Sale  Act»  1882*, 
applies  to  transactions  of  pledge  la  which  Immediate 
possession  of  the  goods  pledged  is  taken  bjr  the  pledgee. 
The  agreement  refers  to  the  goods  as  **  deposited  this 
day."  Such  a  document  does  not  come  within  any  of 
the  terms  in  section  4  of  the  Act  of  1878,  nor  within 
section  9  of  the  Act  of  1882.  These  are  confined  to 
eases  where  the  goods  remain  In  the  possession  of  the 
grantor  of  the  bill:  E»  parte  01096,  In  re  Hall, 
S3  W.  B.  228,  14  Q.  B.  D.  386;  In  re  Cunningham 
A  Co.,  33  W.  B.  387,  28  Oh.  D.  682.  The  Court 
of  Appeal  In  Ex  parte  Pareone,  In  re  Tovmeend,  only 
decided  against  exceptional  documents  not  within  the 
form  being  treated  as  bills  of  sale.  They  did  not  oTer* 
mle  Ex  parte  Oloee  or  In  re  Gunningham.  This  docu- 
ment is  a  mere  record  of  the  transaction,  and  does  not 
affect  the  agreement  itself:  Mareden  ▼.  MeadoiM,  29 
W.  B.  816,  7  Q.  B.  D.  80. 

K,  Muxr  Madkenxie,  tot  the  trustee  in  bankruptcy.— 
This  document  comes  within  the  decision  of  the  Oourt  of 
Appeal  in  Ex  parte  Parsone,  It  comes  within  section  9 
of  the  Act  of  1882 — namely,  as  "  being  made  or  given 
by  way  of  security  for  the  payment  of  money."  The 
kot  of  1882  extends  the  meaning  of  bills  of  sale, 
whereas  the  Act  of  1878  "  only  applied  to  goods  in  the 
[Kiesession  of  the  grantor"  (Lord  Eaher,  M.B.,  in  Ex 
parte  Pareona),  This  document  created  the  contract.  It 
foes  not  come  within  the  exception  as  "  a  transaction  in 
^e  ordinary  course  of  business." 

Duke  replied. 

F6£L00x,  B. — ^Were  it  not  for  the  language  used  by 
he  Lords  Justices  in  Ex  parte  Pareom,  1  should  have  had 
ome  difficulty  in  coming  to  the  conclusion  to  which  I 
mre  arriTcd  in  this  case.  1  think,  therefbre,  I  am  bound 
0  give  my  reasons  for  coming  to  such  a  conclusion.  The 
oanty  oourt  judge  has  held  that  a  transaction  whereby 
a  out-and-out  pledge  has  been  eftocted  by,  or  been 
ept  in  evidence  by,  a  certain  document,  is  void,  because 
uoh  »  transaction  falls  within  the  words  and  spirit  of  the 
eoision  of  the  appeal  court  in  Ex  parte  Paraone.  Apart 
tom  that  decision,  I  confess  that  the  transaction  seemed 
>  me  to  be  one  not  made  void  by  either  of  the  Bills  of 
ale  AotSy  because  for  a  long  time  a  distinction  has 
leen  drawn  between  an  out-and-out  pledge  of  goods  and 
lere  hypothecation.  The  common  law  lawyers  long 
BBiated  all  attempts  to  give  effect  to  the  doctrine  of 
ypothec,  but,  ow&g  to  the  civil  law  prevailing  in  many 
ountries,  the  law  of  hypothec  grew  and  was  recognized, 
Ithough  not  to  any  great  extent  in  this  country.  In 
bis  case,  apart  from  the  document,  there  was  nothing 
lore  than  the  ordinary  pledge  of  goods.  By  the  doca- 
lent,  however,  a  power  of  sale  of  the  goods  on  certain 
9iiditions  is  made  of  the  essence  of  the  oontraot.  Now 
a  ordinary  pledge  does  not  convey  at  common  law  a 
owex  of  sale.  It,  however,  by  no  means  follows  that 
lecause  this  document  must  be  put  in  by  the  law  of  evl- 
lence  to  prove  this  transaction,  therefore  it  is  by  itself  au 
ffectiTe  instrument.  This  is  well  laid  down  by  Oock' 
turn,  C.J.,  in  Woodgate  v.  Godfrey,  4  Ex.  D.  62,  where 
e  held  a  receipt  to  bo  merely  *'  a  medium  of  transfer," 
Ithough  it  was  necessary  **  evidence  of  payment."  This 
iew  was  confirmed  on  appeal,  5  Ex.  D.,  and  in  Maredm 
•  MeadowB  the  facts  were  very  similar.  I  come  then 
0  the  Bills  of  Sale  Act,  1882.  By  section  3  it  adopts 
he  description  of  specific  documents  given  in  the  old  Act 
f  1878  as  defining  bills  of  sale,    There  is  uo  doubt  that 


all  the  documents  there  referred  to  are  those  which  con- 
template transactions  in  which  the  goods  remain  in  the 
possession  of  the  vendoi^r  assignor,  except  those  speoifi- 
cally  excepted.  These  again,  though  necessarily  excepted 
with  a  view  to  relieve  honest  commerce,  point  to  cases  of 
the  same  kind  where  the  possession  is  not  transferred. 
It  is  surely  a  wrong  rule  of  construction  to  say  that,  if 
the  document  is  not  included  in  the  exceptions,  it  must 
fall  within  the  terms  of  the  clause,  and  so  be  effected  by 
the  provisions  of  the  Act.  The  Act  was  not  confirmatory 
of  the  common  law  but  was  one  cutting  down  common 
law  rights.  The  document  as  a  mere  memorandum 
might  come  within  neither  one  nor  the  other  of  the  sec- 
tions, and  I  should  have  been  content  to  treat  It  as  such, 
under  the  authority  of  the  above  cases,  were  it  not  for 
the  decision  in  Ex  parte  Pareone  and  the  criticism  of 
Lord  Esher,  M.B.,  on  the  decision  of  Gave,  J.,  in 
Ex  parte  Cloee,  Had  Lord  Esher  been  dealing  simply 
with  the  particular  mischief  arising  in  that  case— namely, 
the  validity  of  documents  drawn  in  other  than  the  statu- 
tory form,  I  should  not  have  treated  his  criticism  as  so 
affecting  the  actual  decision  \xl  Ex  parte  Close,  but  I 
cannot  so  understand  his  remarks.  I  can  only  treat  them 
as  going  to  the  ratio  decidendi  of  Ex  parte  Cloee,  and, 
that  being  so,  I  cannot  help  coming  to  the  same  cooclu- 
sion  as  the  county  oourt  Judge  in  holding  that  this  docu- 
ment comee  within  the  dedrion  of  the  court  in  Ex  part^ 
Pareons,  and  that  we  are,  therefore,  bound  by  that  deci- 
sion. 

Oatb,  J.— I  am  of  the  same  opinion.  I  entirely  agree 
that  the  words  of  the  Master  of  the  Bolls  go  to  the  ratio 
decidendi  of  my  decision  in  Ex  parte  Gloee,  In  that 
case  I  held  that  the  Bills  of  Sale  Act,  1882,  must  be  held 
to  apply  to  mortgages  where  property  is  not  retained 
and  not  to  pledges  where  the  property  is  retained.  The 
Master  of  the  Bolls  in  the  clearest  language  lays  down 
that  the  Act  of  1882  *<  strikes  at  all  documents  given  by 
way  of  security  for  money  over  goods,"  and  expresses  his 
inability  to  agree  with  the  grounds  of  the  decision  of  the 
two  oases  Ex  parte  Cloee  and  In  re  Cunningham  db  Co. 
It  is  not  for  us  to  explain  away  language,  and  I  con- 
sider the  county  oourt  judge  was  quite  tight  in  con- 
sidering himself  bound  by  that  decision. 

Appeal  diemieeed. 

Solicitors  for  the  appellant,  Ward  A  Haetinge. 
Solicitor  for  the  respondent,  as  official  receiver,  The 
Solicitor  of  the  Board  of  Trade. 


Prob.  DIv.  &  Adm.  DIv. 
Divorce. 


June  26. 


Eetse  v.  Ketsi  AiTD  Uaxwell.  (a.) 

Divorce — Dieaolution  of  marriage-^Meaeure  of 
damages. 
Per  Hannen,  P. — In  a  husband* $  suit  for  ditsolution 
of  marriage  where  there  is  a  claim  for  damages  against 
a  eo*re$pondent,  the  Jury  ahotdd  aaaeaa  the  damages  at  such 
an  amount  aa  will  compenaate  the  huahand  for  the  loss  he 
haa  austained,  hut  they  must  not  attempt  to  punish  the  eo- 
reapondent,  or  to  take  into  account  hia  meana.  They 
ahould,  however,  look  at  the  conduct  of  the  husband — as, 
for  instance,  wTiere  the  huaband  and  wife  have  been 
leading  an  unhappy  life  and  they  aeparate,  and  the  hus- 
band knowing  that  the  wife  Jiaa  no  meana  of  living, 
takea  no  atepa  to  protect  or  aaaiat  her,  and  ahe  aubaequentty 
commits  adultery  with  the  co-respondent. 

Hearing  before  Hannen,  P.,  and  a  common  jury  of 

(a.)  Beported  by  J.  Gxbabd  Laino,  Esq.,  Barrister-at« 
Law. 
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HiqhO^ 


tbe  busband'f  petition  for  dlssolntion  of  marriage,  in 
which  damagee  were  dalmed  against  the  oo-reepondent 

The  petitioner  was  married  to  the  respondent  on  the 
12th  of  August,  1875,  and  five  children  were  bom  issae 
of  the  marriage,  three  of  whom  were  Jiving. 

The  petitioner  carried  on  business  as  a  licensed 
▼iotualler  in  Leather-lane  and  other  places,  and  the  co- 
respondent became  a  customer  and  used  to  Tisit  at  his 
house.  After  some  /ears  Mrs.  Kejse  became  irregular 
in  her  habits  and  neglected  her  home,  which  she  left  in 
July,  1888,  and  erentnally  she  and  the  co-respondent 
were  found  living  together.  There  was  no.  defence  to 
the  suit,  the  onlj  witness  called  being  the  co-respondent 
himself,  who  proved  that  he  had  not  been  criminally 
intimate  with  the  respondent  until  September,  1884. 

TaUock,  for  the  petitioner. 

MiddUton^  for  the  co-respondent. 

Hiinnnr,  P.,  in  the  course  of  his  summing  up  to  the 
jury,  said :— There  is  no  doubt  about  the  adultery,  it  has 
been  proved  and  admitted ;  and  the  question,  therefore, 
that  remains  for  you  to  consider  is  what  damages,  if 
any,  the  co-respondent  is  to  pay  f  Now  I  am  obliged 
to  explain  the  principle  upon  which  damages  are  to  be 
given ;  and,  flrat,  you  must  remember  that  you  are  not 
here  to  punish  at  alL  Any  observations  directed  to 
that  end  aie  improperly  addressed  to  you.  All  that  the 
law  permits  a  jury  to  give  is  compensation  for  the  loss 
which  the  husband  has  sustained.  That  is  the  only 
guide  to  the  amount  of  damages  to  be  given.  But, 
undoubtedly,  if  it  is  proTsd  a  man  has  led  a  happy  lite 
with  his  wife,  that  she  has  taken  care  of  his  children, 
that  she  has  assisted  in  his  business,  and  then  some  man 
appears  upon  the  scene  and  seduces  the  wife  away  from 
her  husband,  then  the  jury  will  take  those  facts  into 
consideration. 

But  the  question  in  this  case,  as  in  so  many  others,  is 
whether  or  not  these  losses  have  been  cast  upon  the 
petitioner  by  the  action  of  the  co-respondent.  The  co- 
respondent has  stated  that  the  intercourse  between  the 
respondent  and  himself  did  not  take  place  until 
September,  1884^  some  thne  after  the  husband  and  wife 
had  been  separated.  It  was  suggested,  but  not  proTcd, 
that  he  decoyed  her  away,  and  no  evidence  has  been 
offered  to  show  that  the  respondent  and  co-respondent 
were  canying  'on  a  guilty  intercourse  together  im- 
mediately after  her  separation  from  her  husband.  There 
is,  therefore,  no  evidence  in  the  case,  and  it  must  be  a 
conjecture  only  that  there  was  any  connection  between 
the  oo-respondenf  a  intimacy  and  her  leaving  her 
husband. 

It  is  to  be  observed,  therefore,  that  the  several  inci- 
dents I  have '  mentioned  as  proper  to  be  taken  into 


account  in  considering  the  question  of  daasgnmi 
if  you  believe  that  the  intercourse  between  i^^ 
ent  and  co-respondent  did  not  take  pkoe  till  Sapti 
1884.  We  learn  from  the  husband  that  hii  i| 
become  iudiiferent  to  him,  extravagant,  sad  hi  I 
that  his  business  fell  off,  and  that  he  gavevpthti 
house  and  became  a  traveller  for  someoBe,bifc 
wife  left  him.  There  waa  tharetoie  no  \nk 
her  at  that  time  to  assist  him  in,  whiA  ha 
one  of  the  elements  submitted  to  yea  (or 
sideration  with  regard  to  the  damagei.  Aii,ii 
sidering  these  questions,  nndoubtsdiy  the  eoaii 
the  husband  must  be  looked  to.  He  and  his  ril 
been  leading  an  unhappy  life  before  they  pvtad,! 
knew  she  had  no  means  of  living,  and  it  ii  for  | 
j  udge  whether  he  had  really  made  any  efEeetul  efi 
discover  where  shelwas  dteetnal,  I  meu,  in  Oi 
of  being  such  as  a  man  would  r«dly  take  it  hi  I 
heart  in  the  inquiry.  He  seems  to  haie  aiked  thi 
spondent  at  a  much  later  time  where  she  vt%  **A1 
the  answer  that  a  cousin  could  tell  hia.  TheoNi 
told  you  she  told  the  petitioner  where  the  wona 
and  if  you  come  to  the  conclusion  that  he  did  ool 
any  earnest  inquiry  for  her,  that  is  a  faet  yoa  mayn 
when  you  are  considering  the  question  of  thedi 
he  has  sustained  by  some  man  conaortingvitll 
afterwards.  What  can  any  husband  expert  1 
separated  from  his  wife,  who  he  knows  hsi  bq  i 
What  will  follow  ?  Why,  that  in  the  oi 
of  things  she  may  yield  to  the  temptstioa  of 
support  from  some  other  man.  Therefore 
matters  all  into  your  consideration  in 
or  not  the  petitioner  is  entitled  to  damagei, 
what  amount. 

In  answer  to  a  question  by  a  juror  at 
the  means  of  the  co-reepondent,  the  ^ 
further  said :— I  am  not  at  all  surprised 
the  queetion.    That  indicates  the  great  oi 
that  exists  on  this  subject.    This  is  not  s 
The  question  is  Tery  often  asked ;  but  yon 
that,  on  the  principles  which  I  have  ezidsiMdIi: 
means    of    the    co-respondent   have 
with  the  question.    The  only  question  ii,  fhrt 
the  petitioner  has  sustained,  and  the 
sustained  is  the  same  whether  the  co-i 
rich  man  or  a  poor  man. 

The   jury  found  a  Tcrdiot  for  the  pel 
assessed  the  damages  at  £150. 

Decree  ntn^  with  eosU, 

Solicitor  for  the  petitioner,  IT.  /.  IVtrfcr. 

Solicitors   for   the   respondent  and  co>nf 
Bimpton,  Palmmr,  ^  Co* 
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A    DIGEST 

o?  $UL  not  ^ 

DASES  DECroED  IN  ENGLAND  AND  WALES. 

FBOX 

THE  24th  op  OCTOBER,  1886,  TO  THE  12»h  OF  AUGUST,  1886, 

AS  SEPOBTED  IS 

'  XmV.  OF  THE  WEEKLt  fiEPOETER,  1885-86; 

AND  nr 

lER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

irOOBTHBB  ALSO  WITH  CEBTAIN  OTHBE  GASES  BEPOBTED  THEBEIN  DUBIKG  THS 
SAME  FEBIOD,  BUT  DECIDED  PBBVIOUSLY  THEBETO. 


A  the  following  Digest  the  letten  e^  after  a  oaee  indicate  the  Hovsa  of  Lobds  ;  p.c,  the  Pbitt  Ck>uKcn. ; 
i^ma  or  Appsal;  oh.d.,  the  Ohanobbt  Dit»ion;  t.cb.,  Yiob-Ghakobllob  Baooh;  bat,  j.,  Mb. 
Stt;  oBt*,  J,,  Mb.  Jubtiob  Gbittt  ;  nob.,  ;.,  Mb.  JrenoB  Kobth;  pba.,  7.,  Mb.  Jusnoi  Pbabson; 
PiJvsnoi  Stiblino  ;  btttt,  j.,  pob  nob.,  j.,  Mb.  Jrenoi  Butt  flitting  for  Mb.  Justioi  Nobtb;  ^.b.d.,  the 
MICK  DiTiBioir ;  q.b.i>.  banbt.,  the  Qubbn's  Bbnch  Divibion  aittdag  in  Banxbuptct  ;  p.d.  tp  aj).,  the 
PivoBOB,  AND  Adjobaltt  DIVISION  ;  O.O.B.,  the  GorBT  FOB  Gbown  Ga8B8  Bbsebvbd  ;  O.A.  (Ir.),  the  Goubt 
« n  Ibblans  ;  k.b.  (Ir.),  the  Mastbb  op  tbb  Bolls  in  Ibbland  ;  y.a  (Ir.),  the  Yiob-Ghanobllob  op 
j  M.  (Ir.),  the  Land  Judob,  Ibbiand  ;  q.b-d.  (Ir.),  the  Qubbn'bBbnoh  Diyision,  Ibbland  )  cp.d.  (Ir,),  the 
iWs  DnriflioN,  Ibbland  ;  bz.d.  (Ir.),  the  Bbokbqubb  Division,  Ibbland  ;  p.  ft  d.d.  (Ir.),  the  Pbobatb  and 
DimioN;  BiNXT.  (Ir.),  the  GouBk  op  Banxbuptct,  Ibbland. 

B  DIGEST  G01«TAINS  THE  NAME9  OF  ALL  GASES  BEPOBTED  TO  THE  END  OF  AUGUST,  1866. 


ICBKT.*-See  Jusxiob  op  tbb  Pbaob,  5,  10. 
PAKOE.«-«*See  BAsncBUPTOT,  S3;   Bill  of  Ex- 

)  ind  SATISFAOTIOK.— See  Gontractt,  1. 

|t.-^^ee  Banxbb,  1 ;  Banxbuptct,  34 ;  Build- 
PRT,  3 ;  JuBisDumoN,  1  ;  Limitationb,  Statdtb 
h  HoBTGAftB,    6,    23,   25 ;    Pabtnbbsbip,  4 ; 

JWLEDGMBNT.  —  See    Limitations,   Statute 

^lON—See  Will,  4. 

ttCATION.— See  Bankuptoy,  21 ;  Sbwbbs,  1. 

JI8TRATI0N:— 

^£ond^Peno%— 5«(iM<!<u>n.  —  The  court  will 
Hpirt  from  the  usual  practiee  with  regard  to 
wittatloB  bonds  because  the  property  is  large 
«•  Hik  imall.— In  the  Goods  of  BarU,  In  the 
w y  MisGowcM.  P.D.  ft  A.D.  48—10  P.  D.  196 ; 
*  J.  P.D.  ft  A.  95. 


2.  Converiion^Partition  action — Sale  hy  court — 
Lunacy  of  henefldary.'-'ln  1879  P.  died  intestate, 
leaving  M.  one  of  four  co-heiresses-at-law.  In 
February,  1880,  an  action  was  brought  for  sale  of  P.'s 
real  estate  in  lieu  of  partition,  and  in  June,  1880,  an 
order ,  was  made  for  sale.  The  sale  took  place  in 
August,  1880,  and  the  proceeds  were  carried  to  the 
credit  of  the  action.  In  April,  1882,  by  order  on 
further  consideration  in  the  action,  one-fourth  of  the 
money  standing  to  that  account  was  ordered  to  be 
paid  to  M.  subject  to  duty.  M.  left  the  money  in 
court,  and  took  no  steps  concerning  it.  In  January, 
1884,  by  an  order  on  petition  in  lunacy,  T.  was 
authoriaed  to  apply  to  the  Ghancery  Division  for 
transfer  of  the  one-fourth  ahare  to  the  account  of 
M.,  a  person  of  unsound  mind,  and  the  transfer  was 
made.    M.  died  in  June,  1884. 

Held,  that  the  fund  ordered  to  be  paid  to  M.  be- 
longed to  her  absolutely  without  any  trust  or  equity  for 
reconversion,  and  went  on  her  death  to  her  personal 
representatives.  —  Turner  v.  NtchoUon^  ob.d.  pba., 
J.— 53  L.  T.  293. 
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Adminisiratiim, 


8.  D^fioimey  of  pertonal  utai&^LegaoieB-^Oharge 
on  real  eito^.-— A.,  who  had  a  general  power  of 
appointment  orer  real  estate,  deYiied,  beqaeathed, 
and  appointed  all  her  real  and  personal  estate  and 
other  chattel  property  to  her  trnsteee  and  ezecators, 
*' subject  as  hereinafter/'  She  also  gaye,  dcTised, 
and  bequeathed  yarioas  pecuniary  and  speoiflo 
legacies,  and  gaye,  deyised,  and  bequeathed  her  free- 
hold and  leasehold  estate  to  her  two  nieces,  with  "  all 
the  rest  and  residue,*'  subject  to  payment  of  debts 
and  legacies.  By  a  codicil  some  of  the  legacies  were 
rcToked*  The  personal  estate  wat  insul&dent  to  pay 
the  legacies. 

Held,  that  the  legacies  were  charged  on  the  real 
estate.— IFy (rand  t.  MafftH,  ilb.  (Ir.)— 17  L.  B.  Ir, 
SS9. 

4.  Exowraiion — C^r^s  on  restcitM.— The  funds  of 
the  second  marriage  settlement  of  the  testatrix  were, 
at  her  death,  subject  to^the  life  estate  therein  of  her 
husband,  who  surfiyed  her;  and,  there  being  no 
children  of  the  marriage^  they  were  next  sul^ect  to  the 
testatrix's  appointment  by  will.  By  a  will,  made  in 
exercise  of  all  powers  yested  in  her  by  the  settlement, 
she  gaye  certain  moneys  not  being  part  of  the  corpm 
of  the  funds  subject  to  the  settlement  upon  tnist  after 
payment  thereouti  in  the  event  of  her  predeceasing 
her  husband,  of  her  debts,  funeral  and  testamentary 
expenses,  to  her  nephew  on  attaining  twenty-one. 
She  made  a  residuary  bequest  which  passed  the  funds 
subject  to  the  second  marriage  settlement  upon  trust 
to  pay  her  debts,  legacies,  and  funeral  and  testa- 
mentary expenses,  and  then  as  to  three- fourths  for  her 
nephew,  and  as  to  the  other  fourth  for  her  niece. 

Held,  that,  the  husband  haying  suryiyed  the  testa- 
triX|  the  liabilities  of  the  estate  must  be  paid  out  of 
the  moneys  mentioned  aboye,  and  not  out  of  the 
residue ;  as  her  intention,  in  charging  the  moneys, 
was  to  haye  a  sum,  ayailable,  in  any  event,  for  the 
necessary  paymente — the  moneys,  if  her  husband 
survived  her  ;  the  residue  and  not  the  moneys,  if  he 
predeceased  hex.^'BaUeU  v.  Hfutinga,  oh.div.  xat,  j. 
458—55  L.  J.  Oh.  278  ;  54  L.  T.  75. 

5.  Cfmeral  adminUtration — Summont  in  ehamhen 
-^Order  hy  chief  derk — Ord,  55,  rr.  4,  15. — Ord. 
55,  r.  15,  providing  that  no  Judgment  or  order  for 
general  administration  shall  be  made  under  rule  4  of 
that  order  by  the  chief  derk,  extends  to  orders  for 
g^eral  administration  of  trusts  constituted  by  deed.-* 
JJavidion  v.  Young^  oh.d.  ohi.,  j.— 54  L.  J,  Oh.  747. 

6.  Insolvent  utate — Joint  grant — Adni%ni$traU<yn 
vfUh  wUlannexed-'Frobate  Aet^  1857  (20  &  21  Vict. 
c.  85),  s.  73.— -An  estate  was  insolvent,  the  execu- 
tors had  renounced,  and  the  creditors  were  willing 
that  the  testator's  bosiness  should  be  carried  on  by 
his  two  sous. 

The  court  refused  to  make  an  ordinary  grant  to  the 
sons  Jointly  as  legatees,  but  made  a  grant  under  the 
Probate  Act,  1857,  s.  73.— Th  the  Oooda  of  Clayton, 
p.D.  &  A.D.  444-11  P.  D.  77 ;  55  L.  J.  P.  B.  &  A. 
26. 

7.  Jnfeifo^ — Death  of  adminietratriX'-^Adminie'- 
iration  de  bonis  non — Nominee  of  Duchy  ofLancaeter, 
—An  intestate  died  leaving  no  known  relatives,  and 
his  estate  was  partly  administered  by  his  widow,  who 
died  leaving  a  will. 

The  court  made  a  grant  of  administration  to  the 
widow's  residuary  legatee  as  nominee  of  the  Duchy  of 
Lancaster.- Jn  the  Qoode  of  Avard,  p.d.  &  ▲.&.— 11 
P.  D,  75. 

8.  Mortgage — Dietrihution  of  oBsete — Acquieicence 
hy  mortgagee — Ineufflcient  eecurity^-^Following  auete, 
— ^The  mortgagor  of  a  farm,  by  his  will,  devised  the 
mortgaged  property  upon  trust  to  allow  his  unmarried 


daughters  to  reside  at  and  esny  «a  ftil 
1869,  shortly  after  hii  desA,  the  i 
answer  to  inquiries  made  by  them,  vwi  I 
the  soUdtor  of  the  exseutocs  of  ths  lOl 
probable  the  daughters  might  osnj«i| 
that  the  personal  estate  of  the  i 
valued,  stating  the  amount,  whieh  vaib 
to  satisfy  the  mortgage  debts;  and  i 
shares    of    the    dau^teis    thsraia 
them  suiBdeni  means  to  csny  on  tibe  I 
solidtors  of  the  mortgagees  rej^  sftjia|l 
be  glad  to  hear  that  the  daogfatenvwir 
tinne  at  the  farm  vrithconfortssidla 
to  themselves.    The  exeentoBB  piooeeddl| 
the  personal  estate   among  the 
indudtng  the  daughters,  who  eoiplojdj 
in  carrying  on  the  farm,  whieh  Umj  r 
carry  on  for  over  twenty  years,  dol;  | 
mortgagees  the  interest  on  the  BN1I9 
the  interest  ceased  to  be  paid,  snd  I 
property  proved  insulBdent  to  sstiif;  ttij 
on  the  mortgage.    In  1885  tiie  r  " 
an  action  against  the  residnaiy 
out  of  thdr  sharee  of  the  assets  of  1 
the  amount  due  on  the  oovenant  in  ths  1 
payment  of  the  debt. 

Held,  that  the  oondnct  of  the  1 
an  assent  on  their  part  to  the  ( 
personal  estate  among  the  kgateei,  nii 
to  release  thdr  right  to  htf^e  it  applid  I" 
of  thdr  mortgage  debt. 

Ridgway  v.  Newetead,  9  W.  B.  401,1 
J.  474,  foUowed. 

Decision  of  Bacon,  Y.O.  (reportsd  J 
81  Oh.  D.  196),  afflrmed.— Btdbs  v.  0 
55  L.  J.  Oh.  559.^ 

9.  Originating  eumnwnt  —  Serm  1 
furisdiction-'Ord.  11,  r.  1— (W.6T,r.| 
r.  2.— The  court  has  no  Jmisdidioa  I 
service  of  an  originating  sommoni  ^ 
diction.— FF^ofey  y.  Buefield^  oa.  Sf 
128 ;  55  L.  J.  Cb.  467 ;  54  L.  T.  830. 

10.  Freeumption  of  death^'Lifi  *• 
'^Notice  to  inturance  eompany,'^^ 
of  a  person  whose  death  the  oooit  v«i 
sume  indttded  a  policy  of  insaisaoe  flsl 
court  ordered  novioe  of  the  ^PP^^^^fi 
the  insurance  company.-— /n  the  (Mf 
p.n.  &  AJ}.— 11  P.  D.  78. 

11.  Priority^Oharge  on   red 
gift^Interett  in  land— Power  of 
making  oertdn  pecuniary  beqaesti» 
were  to  charities,  gave  all  hi> 
effecto  of  which  he  should  die  _ 
should  not  consist  of  money,  to  B. 
he  gave  and  devised  all  the  rest,  rsi' 
der  of  his  estates,  both  red  and 
trustees,  upon  trust  thevsoat,  la  the 
pay  two  spedfled  legades,  and,  si« 
thereof,  or  such  part  or  parts  th«s»^ 
lawfully  appropriated  to  the  porpoi^  «^ 
more  or  any  hospitol  of  a  cbaritshia 
such  proportions  as  they,  In  their  0 
oretion,  should  think  fit.    It  «*•  <7^ 
of  Appeal  (30  W.  B.  645,  20  Oh.  IL 
gift  to  B.  was  not  spedfio,  snd  that,  ei 
and  the  pecuniary  legateee,  the  «•* 
subject  to  the  payment  of  lepti^  *"" 
was    reserved    whether,  ss  betwees      s 
testator's  hdr-at^law,  the  rssl  eitsti  v^ 
liable 
personal 
bequeathed  to  B.) 


to  the  payment  of  the  ^efi^ 
nal  estate  (induding  thsip«<« 
Athed  to  B.)  WM  exhaartd  ap 


Admifiistratian* 


Diaiesi?. 


AdminiHrationm 


and  it  became  neceaaary  to  reaort  to  the  real 
^ieh  waa  aold  for  the  pnrpoae.  There  re- 
^muploa  after  paying  the  legaciea,  which  waa 
ioonrt.  The  tmateea  appropriated  the  anrplaa 
Brtain  charitiea  entitled  by  law  to  hold  real 
The  enrplna  waa  claimed— -(1)  by  B.,  on 
Hd  that  Bhe  waa  entitled  to  be  recouped  out 
lal  flatate ;  (2)  by  the  charitiea  i  (8)  by  the 

Ihat  the  real  eatate  waa  only  made  ancillary 
Bonal  eatate,  and  that  there  waa  nothing  to 
lOtdinary  rule  of  adminiatration— that  pecu- 
were    payable  primarily  out  of    the 

,tbat  the  charitiea  were  entitled. — Broad- 
GH.D.  PBA.,  J.  100—31  Oh«  D.    118 ; 
^1.103;  53L.  T.  723. 

Horiiif^'Judgmeni'^Morigage'^Locke  Kintfi 
118  Vid,  c.  113),  a.  l.^A  judgment  mort- 
^ithin  Locke  King'a  JLoU-^Ne$hiU  t.  Zawder, 
7-17  L.  R.  Ir.  53. 

ioM^ion— DtamiMal  of  adionr^DecAh  of  ad' 
^^^Adtion  again$i  rapreaenMivea— 23  A  24 
^»  IL  13.— An  action  brought  againat  the 
■iTea  of  deceaaed  administratora,  claiming 
B  grant  of  lettera  of  adminiatration  recalled, 
pad  aa  being  f  riToloua  and  Yezationa,  on  the 
llttt,  aa  the  powera  conferred  by  the  grant 
f  tbe  death  of  the  original  granteea,  it  waa 
tiiy  to  recall  ttie  grant ;  that  the  repreaenta- 
na  granteea  were  not  concerned  with  the 
p  the  propriety  of  the  grant ;  and  that  no 
f  Ksnlt  from  the  action,  aa  any  claim  againat 
MtatiTea  of  the  original  adminiatratora  in 
I  their  diatribation  of  their  inteatate'a  eatate 
Iring  regard  to  the  time  which  had  elapaed 
I  death,  be  barred  by  23  &  24  Vict.  c.  38, 

«o(  Butt,  J.,  affirmed.— TF^fa  t.  Eatl 
mo.A.  357—11  P.  D.  59;  55  L.  J.  P.  D. 
fli  L.  T.  185. 

Mosttofi— if arrto^a  of  adminiitratr%»^De* 
I  Aui&and.— A  grant  of  general  lettera  of 
Ition  will  not  be  revoked  and  a  new  grant 
n  the  adminislrator  haa  intermeddled  with 
^  even  though  the  property  in  reapeot  of 
'  ^Bew  grant  is  aeked  for  haa  not  been  dealt 
tta  administrator. 

^  to  whom  general  lettera  of  adminiatration 
tgnmted,  after  intermeddling  with  the  estate, 
jttd  waa  aubaequently  deaerted  by  her  hua* 
M  application  waa  afterwarda  made  for  a 
P  tad  fresh  grant  in  order  to  make  a  good  title 
Mds  which  the  adminiatratrix  had  not  dealt 

^t,  the  adminiatratrix  having  intermeddled 
<Btate  no  fresh  grant  could  be  made,  nor  even 
Biitedtothe  leaaeholds. 
Goods  of  Ferrier,  1  Hag.  Bcc.  241,  dia- 


-  of  Butt,  J.  (reported  34  W.  B.  ««»;, 
^Inthe  Gooda  ofBeid,  o.a.  577—11  P.  D. 
II-  T.  690. 

*w  of  real  estaU — Approval  hy  court — Origin^ 
[*w»wn»-cV(f.  51,  r.  1— Ord  65,  r.  3.— Ord. 
^confeia  no  new  power  of  sale,  and  empowers 
**  to  order  a  sale  of  real  estate  only  when  such 
Jz^'y  ^'  expedient  for  the  pnrpoaea  of  the 
««w  the  court. 

f  wk'  v^»  '•  ^  t/0»  tli«  cowt  can  only  approve 
"whUk  ^^  ^ecutora  or  truateea  of  the  wQl  or 
Jm^,  ^  originating  anmmona  relatea  could 
■*««  ««naelvea.— Pie^fd  t.  Wheaier,  ott.D. 


piA.,  J.— 31  Oh,D.  247;  55  L.  J.  Oh.  307;  53  L.  T. 
865. 

U.'^S^lmeni — Bevocation — WUl  —  EleMm.-^ 
A.,  after  making  a  voluntary  aettlement  containing  no 
"pomet  of  revocation,  by  hia  will  revoked,  aet  aaide,  and 
avoidedall  willa,aettlementa,  and  agreements  for  aet- 
tlementa,  which  he  had  at  any  time  theretofore  made 
and  executed. 

Held,  that  no  caae  of  election  waa  raiaed.— 5oo^  v. 
Booker^  oh.d.  ori.,  j,  346. 

17.— fl«ay  of  proeeeding§  —  Infant  defendant.  — 
Certain  of  the  defendants  in  an  adminiatration  action 
were  willing  to  aatify  the  pUintiiTa  claim  with  coata. 

The  court  refuaed  a  atay  of  proceodhiga  unleaa  the 
intereata  of  an  infant  defendant  were  provided  for.— 
Olegg  v.  Olegg,  v.o.  (Ir.)— 17  L.  R.  Ir.  118. 

18.  —  Will  —  Aeeumulation «—  Maintenance,  —  A. 
deviaed  hia  real  eatate  to  trustees  for  a  term  of  twenty 
yeara  after  hia  death,  and  after  the  expiration  of  the 
term,  and  In  the  meantime  aubject  thereto,  to  the  use 
of  the  plaintiff  for  life,  with  remainder  to  the  uae  of 
his  first  and  other  aona  aucceaaively  in  tail,  with 
remaindera  over.  Under  the  trusts  of  the  term  the 
rente  were  to  be  aocumulated  for  twenty  yeara  after 
the  teatator'a  death.  The  income  of  the  teatator'a 
residuary  peraonalty  waa  aubject  to  a  aimllar  truat. 
At  the  end  of  the  twenty  yeara  the  reaiduary  personalty 
and  the  accumulationa  of  the  income  and  of  the  rente 
were  to  be  inveated  in  the  purchase  of  land  to  be  aet- 
tied  to  the  uses  of  his  will.  The  plaintiff  waa  the 
eldest  son  of  a  favourite  niece  of  the  teatator  who, 
before  her  marriage,  had  lived  a  good  deal  with  the 
testator.  The  plaintifi*a  father  waa  in  straitened  cir- 
cumstances and  unable  to  provide  for  hia  ohildren'a 
education.  The  rental  of  the  teatator'a  real  eatate  waa 
about  £440  per  annum ;  hia  personal  eatate  waa  about 
£10,000.  There  waa  no  proviaion  in  the  will  for  the 
maintenance  of  the  plaintiff  during  the  term.  By  an 
order  made  in  the  action  £300  a  year  waa  ordered  to 
be  paid  for  the  maintenance  and  education  of  the 
plaintiff  during  hia  minority.  After  he  had  attained 
twenty-one  a  aummona  waa  taken  out  for  an  order 
continuing  the  same  allowance  until  further  order. 

Held,  that,  in  the  abaenoe  of  any  apecial  circum- 
stances, the  court  had  no  jurisdiction  to  interfere 
further  with  the  trust  for  accumulation. ^-ffunt  v. 
Parry,  ch.d.  pbi.,  j.  773—32  Ch.  D.  383 ;  54  L.  T. 
674. 

19. —  Will — Tenancy  for  life — Aceumttlation  of 
rente^-Mortgage^Sale  hy  mortgagee^^DUcharge  of 
balance, — A.,  who  died  in  1875,  devised  his  estates  to 
trustees,  and  directed  that  the  rente  ahould  be 
accumulated  until  the  amount  of  the  aocumulationa 
waa  aufflcient  to  diacharge  the  principal  money  due 
on  mortgagee  on  the  eatate,  and  that  thereupon  the 
truateea  ahould  pay  off  the  aame;  and  he  declared 
that  the  tenant  for  life  should  not  be  entitled  to  any 
portion  of  the  rente  until  the  mortgagee  had  been  paid 
off.  There  were  two  mortgagee  on  the  eatate.  The 
truateea  accumulated  the  rente  and  paid  off  one 
mortgage.  The  mortgageea  of  the  other  mortgage  in 
1884  sold  the  part  of  the  estates  aubject  to  it  for  leaa 
than  the  amount  of  their  mortgage  debt,  and  the 
residue  waa  paid  off  out  of  the  aocumulationa,  of  which 
aaurplua  stUl  remained. 

Held,  that  the  tenant  for  life  waa  entitled  to  be  let 
into  poasesaion  of  the  reat  of  the  eatatea,  and  to  pay- 
ment of  the  remainder  of  the  aocumulationa.— Norton 
V.  Johntiton^  oh.I).  pba.,  j.  13 — 30  Oh.  D.  649;  55  L.  J. 
Ch.  222. 

See  alao  ATTAomaifT,  6;  Banxbuptot,  13  i  Bill  otf 
ExottAifan,  2  ;  foata,  1—3, 11, 14,  32, 33 ;  Ex^cuTofe, 
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ArbitraHmk 


5,  6;  JuBiBpionoiry  X»  2;  Ldotations,  Statutb  ot, 
2,  4;  MoBTGAGB,  27a;  Pastkebship,  2  ;]P&AonGa»  12, 
15,  24 ;  SouciTOBy  10. 

ADMISSION.— See  Etibbnob,  1  s  ExBot7T0B»  1 ;  Peao- 
MOB,  25—27. 

ADULTERATION  :— 

MUrepreeenUUion  ^Article  not  o/qudliiy  demanded 
Sale  of  Food  and  Drugs  Ad,  1875  (38  A  89  Vid.  c 
63),  0.  6. — A  false  repreeentation  as  to  the  nature  and 
quality  of  an  article  made  before  sale  does  not  oon- 
stitute  an  ofienoe  under  section  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  if  the  true  nature  and  quality 
of  the  article  is  disclosed  at  the  time  when  the  sale  is 
completed.— jETirA?  v.  Ooaks,  a.B.D.  295—16  Q.  B.  D. 
49 ;  54  L.  T.  178 

ADYANCEMENT.-HSee  Sbttuucbstt,  17;  Will,  34» 
39. 

AFFIDAVIT.— See  Bankbitftct,  38;  Costs,  4;  Dis 
ooTEBT,  1 ;  DiTOBCB,  8  ;  E?n>BNOB,  2 ;  Mobtoagb,  25 ; 
Pbaotiob,  35, 

AFTEB-AOQUIBED  PBOFERTY.— See  Bill  ov  Salb, 
1 ;  PowBB  07  Apfoqiticbmt,  9 ;  Sbttlbiodit,  1—5. 

AQBICULTUBAL    HOLDINOS    AOTS.— See   Iokb* 

LOBD  AND  TbKANT,  5,  7,  13. 

AMBASSADOR  :— 

PHvilege^Poor  rates^-Pa/jfrnent  ly  landlord^t 
Anne,  c.  12.— The  plaintiff,  bdng  the  owner  of  a  house 
in  the  parish  of  Marylebone,  granted  a  lease  of  it  to 
the  defendant  for  twenty-one  years,  the  defendant 
covenanting  to  pay  all  "  rates,  taxes,  assessments,  and 
impositions  of  what  nature  or  kind  soever,"  &c.  This 
lease  the  defendant  assigned  to  B.,  the  Portuguese 
Consul- (General  in  London.  B.,  having  become  an 
attachS  to  the  Portuguese  Embassy,  claimed  exemption 
on  that  ground  from  payment  of  rates  in  respect  of  the 
house.  The  parish  authorities  thereupon  had  recourse, 
under  their  local  Act,  to  the  plaintiff  as  owner,  who 
was  obliged  to  pay  them.  The  plaintiff  sued  the 
defendant  for  the  amount  so  paid. 

Held,  that  B.,  as  a  member  of  an  ambassador's  suite, 
was  entitled  to  exemption  from  payment  of  rates  ; 
that  the  parish  authorities  had  power,  under  their 
local  Act,  to  compel  the  plaintiff  to  pay  them,  and 
that  the  plaintiff  was  entitled  to  be  recouped  by  the 
defendant  under  the  covenant  in  his  lease. — Parkinson 
V.  Potter,  Q.B.D.  215—16  Q.  B.  D.  152 ;  55  L.  J.  Q. 
B.  153 ;  58  L.  T.  818. 

AMBIGUrrr.— See  EvmBNOB,  16. 

AMENDMENT.— See  BAKXRXTFroT,  40 ;  Coxpaitt,  35  ; 
DisoovBRT,  9;  Elbotion  Law,  7,  18,  16;  Pbaotiob, 
7,  27—83. 

ANNUITY.— See  Lihitatiohs,  Statutb  or,  3 ;  Sbttlb- 
KENT,  6,  20 ;  Will,  6. 

APPARENT  POSSESSION.'i^See  Bill  ow  Salb,  2S. 

APPEAL.  —  See  Bankbuftgt,  1,  27 ;  Bastabdi  ; 
Canada,  Law  ov,  1;  Costs,  5,  6,  21—24,  36,  37; 
County  Coitbt,  1—3 ;  Elbotion  Law,  6 ;  Husband 
AND  WiFB,  3 ;  Intsrflbidbr,  1 ;  Jurisdiction,  3 ; 
Ligensed  Housb,  1 ;  Local  Govbbniibnt,  6 ;  Poo& 
Rate,  1 ;  Pbacticb,  1—15. 

APPOINTMENT,  POWER  of  .—See  Powbb  ow  Appoikt- 
xbnt,  1—10. 

APPORTIONMENT.— See  Costs,  7,  8  ;  County  Coubt, 
6;  Local  Gk)VBBNMENT,  12,  16;  Vendor  and  Pub- 
OHASBB,  13  ;  Will,  41,  50. 

ARBITRATION:— 

1,  Award -^Enforcement^Cofi^g/fS^Arhitrc^ion 


cZatMS— "  ZH'«pi4es."— A  eontiaotlov  nboi 
tive  engines  provided  that  they  should  be  |ij 
the  certificate  of  an  engineer  that  thej  weni 
working  order,  and  that  all  disputes  ahooUl 
by  arbitration.  The  engines  were  deUfw^ 
engineer  refused  to  certify  or  to  givs  bii 
so  refusing.  The  vendors  tiien  pcoceedsii 
arbitration  clause,  and  obtained  an  awud,! 
chasers  taking  part  under  protest. 

Held,  that  the  arbitrator  had  jadfldiotki 
the  award  must  be  enforced. 

Judgment  of  the  Queen's  Bench  Bliitei 
— HohenaoUern    Adien    GesdUcha/t  Fw 
tivlau  V.  City  of  London  Confyrad  Cwfm 
—54  L.  T.  596. 

2.  Award^Enlargement  of  Ums^Osm 
Procedure  Ad,  1854  (17  dfe  18  FSd.  &  IM 
Ptt52(c  HeaUh  Ad,  1875  (38  A  39  Vid^cU 
—The  provisions  of  the  Common  law  Pnn 
1854,  s.  15,  do  not  apply  to  anarbttrstiaai 
Public  Health  Act,  1875,  so  as  to  ensbk  th 
enlarge  the  time  for  making  an  awatd  byi 
beyond  the  period  of  two  months  fraatki  4 
reference  to  him. — Maehenstie  v.  Ased  (k»  d 
487—17  Q.  a  D.  114;  65  L.  J.  Q.B.SO». 

3.  Death  of  plaintiff  hefors  moni* 
Ef\forcement  of  award  by  exeetc(ors«— 111 
an  action  in  tort  agreed  before  trisl  k 
matter  to  an  arbitraton  The  order  of  vk 
vided  that  the  arbitrator  should  pabUA_ 
"  ready  to  be  delivered  to  the  patties  in 
their  respective  personal  representativs%j 
the  said  parties  die  before  the  makuig  d\ 
After  the  conclusion  of  the  referencsi 
making  of  the  award,  the  plaintifl  died, 
tor  having  published  Uie  awaid,  tin 
executors,  having  proved  the  wili 
award. 

Held,-  that  the  oauM  of  action  did 
plaintiff's  executors  under  the  speoisl 
the  deed  of  reference,  which  was  iii( 
action  of  tort.— Bow^  v.  Svan$,  cm* 
565;  53L.T.  801. 

4.  Suhmiesion— Landlord  and 
tenant —  Valuation —  Comnum   Lew 
1854,  «.  17.— An  agreement  for  letfcifl|  ■] 
vided  that,  at  the  esEpiration  of  tiie J^ 
tenant  should  receive  the  usual  and  ( 
tion,  as  between  outgoing  and  inoomlivt 
same  manner  as  he  paid  on  enteringtbsir 
it  waa  mutually  agreed  that,  when  sa|1 
the  oovenants  should  be  made  betvw] 
and  the  landlord  or  the  inoomiog  1 
making  such  valuation  should  take  iDft»l 
the  state,  condition,  and  usage  of  the  tm 
was  not  left  in  a  proper  and  eieditsblsf 
mine  the  sum  to  be  paid  to  the  kadMr 
tion,  and  deduct  such  sum  from  the  n 
valuation*    On  the  exptratioa  ot  tfas  I 
being  no  incoming  tenant^  the  landkni 
respectively  appointed  a  valuer.   ^ /^ 
unable  to  agree  as  to  the  Talnatioo*  taU 
umpire,   who  held  a  sittingi  hesid  " 
published  an  award  in  writing.    The  t 
to  obtain  an  order  remitting  the  "■^'!' ' - 
the  umpire  for  reconsideration,  W^r^^ 
make  the  submission  to  arbitratioB  ^^^ 
and  the  appointment  of  arbitratoxs  >d»  ^ 
of  court undersection  17  of  theOommonttf  * 
Act,  1854.  ,  , 

Held,  that  the  agreement  ^  ^J 
the  appointment  of  valneOi  "H^Jm"; 
submission  t9  arbitratioJli  saAWm^^ 


Assignment. 


DIGEST. 


Banker. 


10 


I  rale  of  court. — Dawdy  t.  HaHcupt  aju— 
i.  J>.  426 ;  64  L.  J.  Q.  B.  674 ;  63  L.  T.  800. 

•ho  BvniDiNO    Sooxirr,  1;    Lands   OLkvtM 

IDATIOII  AOT»  1. 

CENT. — ^See  Bnx  op  Exohahqi»  8 ;  Bill  o? 
IS ;    Ohobb    in   AonoN ;   Ihtbbpliasibv    2 ; 

3»     AND     TsNANTy     10  |     LiFB     InSV&ANOI,    1  ; 

(fON8»  STATirrii  0P|  1;    Mobtgaqb,  9,  ll^  22 ; 
»AL  AND  AoBNT,  1 ;  Tbadb-Mabx,  1,  6,  7t 

HJSNT:— 

itUempi  of  eouH-^Divorce^OfHreependeni^ 
koMnie^'Denial  of  eharges^Offer  of  reward. 
o-nipondeBty  in  a  suit  for  diitolatioii  of 
^  upon  being  serred  with  the  petition,  inaerted 
IttaemeDt  stating  tbat  a  notloe  had  been  aerred 
lefleettng  his  aharaeter  and  xepntation,  glfing 
■I  imqnaHfled  denial  to  ohafges  therein  con* 
aad  offering  a  zewaxd  of  100  guineas  fox  such 
mon  as  would  lead  to  the  disco? erj  and  con* 
let  the  fnaftigators  of  such  ohargesi  and  he 
m  his  name  and  address. 
1^  that  he  had  committed  a  contempt  of 
fnd  that  a  writ  of  attachment  shonld  be 
him ;  bat  that  it  shonld  lie  in  the  registry 
days  to  gifa  him  an  opportanity  of 
>^Brodrihb  t.  BrodrM  mnd  Wail,  p.d.  k 
11  P.  fi.  69;  66  L.  J.  P.  D.  ft  A.  47. 

-XXoMiM^ei.— -A  co-respondent  disobeyed 

of  the  court  to  pay  into  the  registry  the 

^  irhioh  had   been  found  against  him.    The 

1  the  damages  to  be  paid  to  the  petitioner, 

dog  to  pay  ttiem  into  ooort— (?y<s  ▼•  Gifte 

sua,  7.D.  ft  A.D.  47—10  P.  D.  185. 

8  —  IFf/Vs  eoeU  —  SecurUy  —  IkfauU^ 
\  Act,  1869  (32  A  83  Vid.  c.  62),  •.  6.— The 
I  of  the  Debtors  Act,  1869,  do  not  apply  to 
i  a  pcurty  has  been  ordered  to  find  seoozity 
}t  and  therefore  disobedience  of  saoh   an 
a  contempt  of  court  to  be  enforced  by 
U— £yno^  ▼.  Lynek,  p.d.  ft  a.d.  47—10 
I;  64  L.  J.  P.D.  ft  A.  93. 

^iiAce  order-^Priority^EquifalU  eKarpe 
'45,  rr.  1,  3.— A  garnishee  order,  under  order 
\l  eharges  what  the  Judgment  debtor  can 
7  deal  with  himself ;  and  therefore  the  debt 
It  one  in  respect  of  which  the  Judgment  debtor 
tanefloial  interest,  and»  if  he  has  oharged  or 
I  vIOl  his  interest  in  the  debt,  no  interest  will 
ihs  penon  obtaining  the  order.— Jn  re  Gsnerot 
l^wa;  Co.,  0HJ>.  cm.,  #•  681—32  Cb.  D.  612 ; 
f*  Oh.  608. 

^^gryw  ading  in  a  ftdueiary  eapaeHy^-^Ad* 
^fetrim  paying  away  money  afUr  mil  pro»> 
n^MhrB  Ad,  1869,  s.  4.»A  widow  took  out 
^  sf  administration  to  her  husband's  estate  on 
>S8**tlott  of  intestacy,  and  receiTcd  money 
bg  to  the  estate*  A  will  was  afterwards  pro- 
^i  snd  an  order  was  made  in  the  probate  action 
he  vidow  should  pay  a  sum  of  money  to  the 
ntmtor  pencfsnfs  tUe*     The    order   was   dis* 

Ni  that  the  widow  was  liable  to  an  attachment, 
|]»M  not  protected  by  sectiott  4  of  the  Debtors 
^-^Tinmuehi  t.  Smarts  pj>.  ft  a.d.  46—10 


IW;  64L,J.P.D.  ftA.  92. 

order — ^^rresf   hefere  eignaiare   of 


I' 

J^-;Ba«*rap(cy  Ad,  1868,  s.  ^-^Bankrapky 
2^  W8,  f.  163^XJndev  section  9  of  the  Bank- 
P9Aflt,l883^ttieefDBotof  a  reeeifiBg  oide*  Is  «a 
^  »  Mtor  fsom  amst  tnrn  the  date  ol  ttie 

""^  otder  beiog  prononncedt  although  it  is  not 


perfected  until  later ;  and  therefore  a  debtor  who  has 
been  arrested  under  an  order  of  the  Ohaacery  Difi- 
sion,  made  after  the  receiving  order  has  been  pro- 
nounced,  but  before  it  has  been  drawn  up  and  signed 
by  the  registrar,  although  he  has  by  his  counsel  sob- 
mitted  to  the  order  of  attachment  beiog  made,  is 
entitled  to  be  discharged  from  costody. 

Decision  of  Kay,  J.,  afflrmedt— /n  re  Maiming  (!)» 
CA.  111—56  L.  J.  Oh.  613  ;  64  L.  T.  83. 

See  also  Banxbuptot,  32 ;  Solioitob,  1» 

ATTESTATION.«^See  StmiNoa,  8 ;  SoixonoB,? ;  WiiL| 
1. 

AUaMENTATIOlf  of  BSN£FIOES  AOr.-<^ee  Eooli« 
siAsnoAL  Law,  8* 

AYERAQE.— See  Mauni  Insvsanobi  6 ;  Shxppzno,  24» 
26. 

AWAED.-*See  AbSrbaxiov,  1-*3. 

BAILMENT.— See  Obucinal  Law,  8. 

BALLOT  AOI.— See  ELwmoN  Law,  1. 

BANKER  :«- 

1.  Acoouni'^Appro^^riaUon'^Paymetd  hy  auo^ 
ttoneer.— An  auctioneer  was  in  the  habit  of  holding 
sales  of  cattle  and  peying  the  proceeds  faito  Ids  general 
account  at  the  defendants'  bank.  By  means  of 
cheques  on  the  bank  he  paid  the  vendors  the  price 
received  by  him  for  the  cattle,  after  deducting  there- 
from his  commission  and  the  amount,  if  any,  due 
from  a  vendor  who  had  made  purchases  at  the  sale. 
After  a  large  sale  had  been  held  and  the  proceeds 
paid  in  by  the  auctioneer  to  his  account,  the  bankers 
appropriated  the  sumd  so  paid  in  to  diaoharge  an 
overdraft  on  the  auotioneM's  account,  though  they 
knew  how  the  monay  had  come  to  their  customer's 
hands  and  the  purpose  for  which  he  meant  to  apply 
it. 

Held,  that  a  vendor  of  cattle  conld  not  reODver 
from  the  bankers  the  amoant  reeetved  by  theaoo- 
tioneer  as  the  price  cf  hie  steak  and  paid  into  tha 
bank.— Martjfi  v,  iioc^  eaj»,  mob.,  #.  953-*-6d  L.  T» 
946. 

2.  Oroemd  ehefue-^Pixymenthy  lanker^Negiiffence 
'^Fraud'^C^oaeed  Ohtquee  Att^  1853  (16  *  17  Vict,  c, 
59),  8.  l9^BilU  of  Exchange  Ad,  1882  (45  <»  46 
Vid.  e,  61),  s.  82.— *The  plalntiib  employed  a  traveller, 
to  remit  all  cash,  bills,  and  cheques  every  week.  The 
traveller  opened  an  account  at  the  defendants'  bank, 
and  paid  in,  without  the  knowledge  of  the  plaintiib, 
seven  cheques  received  by  him  on  account  of  the 
plaintilli,  and  payable  to  their  order.  These  cheques 
were  indorsed  by  the  travdler  **  per  pro.  B.  and  Oo., 
H»  8./'  without  authority.  The  deftadants,  without 
inquiry  as  to  the  travellsr's  anthod^  to  indorse,  and 
with  knowledge  of  his  position,  wosifed  the  cheques 
as  cash,  and  placed  them  to  hia  credit.  Six 
of  the  cheques  were  drawn  on  other  bankers^ 
three  being  crossed  *'and  Oo»"  when  received  by 
them,  and  three  being  uncrossed*  The  six  cheques 
were  crossed  by  the  defendants  with  the  name  of 
their  London  agents  for  collsotion*  The  seventili 
cheque  was  drawn  upon  the  defendants^  and  was  net 
crossed.  The  traveller  absconded  with  the  proceeds 
of  the  cheques. 

Held,  that,  as  to  the  cheques  drawn  on  the  defend'* 
ants,  they  were  protected  by  16  4  17  Vict.  a.  69,  s« 
19;  but  thai,  as  to  the  cheques  not  drawn  upon 
them,  they  were  not  protaoted  by  46  4;  46  Yikst.  c« 
61,  p«  82,  not  having  received  payment  '*  without 
nsiligenoe*"— Jiasefi;  v.  Jbo;,  qjlt^^S^  Iu  T«  193. 

3.  Jfaw  ■■#iM<mrs>^s  ^Mipicliijwii#iamnig» 
^Ikpoiit  of  stouriiy.^A.  and  the  firm  of  which  he 
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was  a  member  were  oastomers  of  the  same  bank,  the 
two  aooonnts  being  kept  separately.  Both  aoooants 
were  OTerdrawn,  and  A.  deposited  certain  deeds  as 
security  for  both,  and  he  afterwards  deposited  the 
lease  of  hie  house  as  secnritjr  for  a  farther  advance  of 
£500  to  the  firm.  The  aoooant  of  the  firm  was  after- 
wards dosed,  and  the  lease  was  sold,  the  bank  re- 
taining the  proceeds.  A.  became  bankrupt,  and  his 
trustee  sued  the  bank  to  recorer  the  surplus  of  the 
proceeds  of  sale  of  the  lease  after  deducting  the 
balance  due  on  A.'s  separate  account. 

Held,  that  the  bankers  had  no  such  general  lien  on 
the  proceeds  of  the  sale  as  to  enable  them  to  retain 
the  surplus  in  satisfaction  of  the  balance  due  from 
the  tLTw.-^Wolstenhohn  t*  Sheffield  Union  Banking 
(7o.,c.A.— 54L.  T.746. 

4.  Money  Jiad  and  received^-'Muiake^NatiGe'^StU 
off* — A  bank  at  A.,  being  instructed  to  paj  money  to  a 
bank  at  H.  to  the  credit  of  IL,p8ld  it  by  inadTertence 
to  a  bank  at  Y.  to  the  same  credit.  The  bank  at  Y. 
claim  to  retain  the  money  in  respect  of  a  debt  due  to 
it  by  B.,  after  notice  by  all  parties  of  the  mistake. 

Held,  that  the  bank  at  Y.  had  no  right  of  retainer, 
and  that  the  bank  at  A.  could  properly  eue.^- Colonial 
Batik  V.  Exchange  Bank  of  Yarmotdh^  p.o.  417—11 
App.  417 ;  55  L.  J.  P.  0.  14 ;  54  L.  T.  256. 

See  also  Bvildino  Sooibtt,  3 ;  Disootsbt^  3 ;  Mobt- 

OAOB,  1. 

BANKRUPTCfY  ;— 
Appbal — 

1.  County  court — Special  ca$e^-^Bankruptcy  Act, 
1888  (46  dt  47  Vict.  c.  62),  ^  dl^Bub-section  ZSank- 
ruf^  JppeaU  {County  Courts)  Act,  1884  (47  ^6  48 
Vict.  c.  9),  s.  2. — An  appeal  lies  to  the  Court  of  Appeal 
from  the  decision  of  the  High  Oojxtt  upon  a  special 
case  stated  for  its  opinion  by  a  county  court  sitting  in 
bankruptcy.— ^CB  parte  Dawee,  In  re  Moon^  c.a.  752 
—17  Q,  B.  D.  275. 

OoMPOsnioH— 

2.  Scheme  of  arrangement-^Approval  by  ootiri— 
Official  recdvir'e  report^Bankruptoy  Act,  1883,  ss. 
18,  28  —  CotU  of  official  receiver.  —  In  considering 
whether  an  accepted  scheme  of  arrangement  of 
debtors*  affairs  should  be  approved  under  section  18 
of  the  BankrupU^  Act,  1883,  the  court  will  have 
regard  to  the  terms  and  practicability  of  the  scheme 
and  the  conduct  of  the  debtors,  and  not  to  the  opinions 
of  the  assenting  creditors. 

As  A  general  rule,  and  in  the  absence  of  special 
ciroumstances,  the  official  zeceiver  ought  not  to  ap- 
pear upon  an  application  for  such  approval  unless  the 
court  requests  his  appeatance. — Ex  parte  Beed,  In  re 
Beed,  ca.  403—17  Q.  B.  B.  244 ;  55  L.  J.  Q.  B.  244. 

3.  Secured  creditor^^Bitl  of  exchange-^Oompoiition 
rtceived  hy  indorsee. — ^The  plaintiff  made  advances  to 
the  defendants,  and  gave  them  credit  for  goods  sup- 
plied, taking  bills  accepted  by  the  defendants  for  the 
amount.  Goods  were  also  deposited  by  the  defendants 
with  the  plaintiff  as  security.  The  plaintiff  indorsed 
away  the  bills  for  value,  and  during  their  currency  the 
defendants  filed  a  petition  for  liquidation  or  composi- 
tion under  the  Bankruptcy  Act,  1869.  The  creditors 
resolved  to  accept  a  composition.  By  an  arrangement 
between  the  plaintiff  and  the  holders  of  the  bills  the 
latter  claimed  and  were  paid  the  composition  in  respect 
of  the  whole  of  the  bills,  the  plaintiff  being  credited 
in  account  with  the  amount  of  the  composition,  and 
the  plaintiff  then  paid  them  the  balance.  The  plaintiff 
did  not  send  in  any  proof  or  claim  any  dividend,  but 
claimed  to  bold  the  seouxity  for  the  amount  paid  by 
him  to  the  holden  of  the  biUs,  the  security  proving 
iasnfllde&t  to  cover  the  wbde  amount  of  the  billa. 


Held,  by  Lord  Esher,  M.R.,  and  Oottoa,  U, 
the  plaintiff  could  not  by  such  an 
himself  a  greater  advantage  in  respect  of  hiiv 
than  that  which  the  law  of  bankmptey  vorili 
him,  and  that  he  could  not  be  put  in  a  bsttscp 
than  if  he  had  not  negotiated  the  bills,  in  vhii 
he  could  only  have  received  the  compoiitioi  i 
balance  of  the  debt  after  deducting  the  vilsii 
security,  and  that  the  plaintiff  was,  theiefoi^ 
to  repay  to  the  defendants  the  amount  by  iM 
composition  actnally  paid  exceeded  that  wlaA 
have  been  paid  on  the  balance  of  the  debt 
ducting  the  value  of  the  aeenrity ;  by  Born^ 
that,  under  the  circumstances,  the  difidsodi 
been  paid  to  the  holders  of  the  billf  on  fiht 
debt,  the  debt  was  eztinguishedy  and  thsplaiiitifl 
not  hold  the  security  to  cover  an  enticdy  i 
debt — namely,  the  balance  paid  by  him  to  the  1 
but  that  the  court  would  give  him  the  bensflt  i 
would  have  derived  from  the  security  if  he  hi 
with  it  in  the  way  allowed  by  the  ba&krapky 

Judgment  of  the  Queen's  Bench  Divliioa  (i 
15  Q.  B.  B.  102,  33  W.  B.  Dig.  15)  affiimed.- 
V.  Wright,  o.a.  211—16  O-  B.  D.  330;  55 
99  ;  54  L.  T.  724. 

4.  Secured  creditor — Valuation  oft 
of  credUor-^Bankruptey  Act,  1869  (32  i 
71), «.  126.— Where  in  composition  ]_ 
section  126  of  the  Bankruptcy  Act,  1869,  • 
placed  in  the  debtor's  statement  of  affidn  i 
secured  creditor  in  respect  of  a  certain  del 
debtor  in  the  statement  values  the  security  i 
the  creditor  need  not  take  any  step  to  sigi 
to  such  valuation,  but  the  debtor  must 
the  amount  of  the  composition  on  that  ( 
default  thereof  the  original  debt  revives.- 
Bauman,  c.jl  116. 

EXSOUTION— 

5. — Bailment — Bankruptcy  of  hirer^u 
A.  let  goods  on  hire  to  B.  and  aftenrsi* 
bankrupt,  but  continued  to  receive  hire 
the  knowledge  of  his  trustee  In 
goods  were  seized  by  0.,  an  execution 
In  an  interpleader  issue  between  A.  and 
the  title  of  the  trustee  in  bankraptcy  of 

Held,  that  A.,  having  no  title  to  the  ^ 
not  succeed  iu  the  issue  against  C— i 
Jenkim,  a.B.D.  739. 

6a.  — Elegit— JBetom  by  chtriff^'^i 
Bankruptcy   Act,    1883,    «.    45,   cub- 
The  sheriff,  under  a  writ  of  dcgit,  heldi 
tion  and  delivered  certain  lands  in 
judgment  creditors  lieforei  but  nude  his  i 
writ  after,  a  receiving  order  had  been 
the  debtor. 

Held,  that  the  «  seizure"  was  oomplatedi 
lands  were  delivered  in  execution,  and  thsttf 
ment  creditors  were  entitled  to  them  si  ( 
bankrupt's  trustee. — In  re  Hobeon,  cold,  i 

6. — Sai&^Ecceiver^Bankryptcy  Act,  1 
46*— Where  a  sheriff  has  seised  goods  on  Mii 
execution  creditor,  but  is  ordered,  before  mH  t 
draw  in  favour  of  the  receiver  in  an  sef' 
Chancery    Divison,    the    execution    hsi 
** completed"  within  section  45  of  the  ' 
Act,  1883,  and  the  goods  seised  pass  to  the  t 
bankruptcy  of  the  debtor. — Mackay  r,  Merr' 
v.CB.  433. 

l.-^ah-^Bent-^Banhruptcy  Act,  1M3.  < 
—The  rule  stated  in  the  head-note  in  Wh 
Nayhr,  L.  B.  12  Q.  B.  673,  that  goodsaie  < 
cudodid  kgic  for  the  purpose  of  f rsedon  ttom^ 
whether  in  the  hands  of  theshsiiff  or  T 
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I  where  the  goods  are  inoapable  of  removal^  as 
Ig  crops*  It  does  not  applj  to  a  case  where  the 
remalQ  on  the  premises  for  the  conTenience  of 
Bidee. 

sheriff  seized  goods  under  a>f.  /a.  on  the  11th 
nb.  under  a  Judgment  for  more  than  £50,  and 
i  17th  of  M aroh  he  sold  them  under  an  order 
eoort  1^  prirate  sale.    On  the  83rd  of  March  a 
iptcj  petition,  founded  on  the  seizure  and  sale, 
BBsnted,  and  on  thesame  daj  thesherifl  had  notice 
Hie  gooda  remained  on  the  premises  till  the  10th 
fl,  when  they  were  remoTed  bj  the  purchaser. 
» 14th  a  reoelTing  order  was  made,  and  on  the 
bg  daj  the  landlord    of  the   premises  gave 
to  the  sheriff's  oi&oer  of  a  claim  for  two  quar- 
Imt  due  on  the  25th  of  December  and  on  the 
i  Karob  reapeotiTely.    The  debtor  was  subse- 
^adjttdicated  a  bankrupt.  The  landlord  applied 
\  hsnkruptoj  for  an  order  against  the  trustee, 
if  arrangement,  had  reoeiTcd  the  proceeds  of  the 
fnthe  eherifl,  for  payment, -under  8  Anne,  o* 
iHie  two  quarters'  rent  out  of  such  proceeds. 
I^that  the  landlord  had  no  valid  claim;  since 
It  due  on  the  85th  of  March,  as  the  sheriff 
I  oat  of   possession    on    the    17th,    did    not 
^inring  hia  possession ;  and,  as    to  the  rent 
^e  25th  of  December,  the  landlord  had  not 
ght  to  distrain  by  any  action  of  the  sheriff, 
~  have  dietrained  on  any  day  between  the 
I  Kareh  and  this  10th  of  April.  ~>  Ex  parte 
I  Tru8tee$f  In  re  Daviiy  a.B.D.  banxt.  442-^5 
^B.217;  54  L.  T.  304. 

'  F&BFBRIKCB«- 

'Threai  of  criminal  proceedinge — 
f  [Ireland)  Ad,  1872  (45  df  45  Vid.  c.  68), 
u,  who  was  a  commercial  traveller  in  the 
faent  of  a  firm  of  wholesale  grocers,  and  was 
ISQstomer  of  the  firm,  and  had  money  of  the 
"i  handa  aa  their  agent,  and  was  also  indebted 
Just  before  his  bankruptcy  handed  to  the 
threat  of  criminal  proceedings,  several 
i  chests  of    teas  received  by  him  from  the 

executed  a  mortgage  in  their  favour, 
rtbat   there    had    not    been    a    fraudulent 
1— /»  re  Boydy  bamkt.  (Ir.) — 15  L.  R.  Jr. 


^^..  StnocoNS — 

WttmUiaX  order — Divorce  —  Damagee-^Banh' 
Act,  1883,  8.  103,  euh'iectUm  b-^DeUon  Ad, 
tt<fe  33  Viet.  c.  62),  8.  5.— Damages  awarded 
or  ia  a  divorce  suit  against  a  co-respondent, 
bnd  by  the  oourt  to  be  paid  to  the  husband 
I  to  pay  the  same  into  court  for  purposes  of 
tot,  will  not  constitute  the  husband  a  good 
^t  creditor  *'  capable  of  applying  for  an  order 
bittal  against  such  co-respondent,  as  a  Judg- 
l^or,  under  section  103,  sub-section  5,  of 
«roptcy  Act,  1883. 
J  Muirhcad,  24  W.  B.  351,   2  Oh.  D.  22, 

Vnpoudent  condemned  in  damages  and  making 
VBL  paying  any  portion  of  such  damages  maj  be 
«^  M  a  defaulter  under  section  5  of  the  Debtors 
^.-^  Ex  parte  Fryer,  In  re  Fryer,  oo.  766. 

I^ODIOTIOK— 

**  Claim  ariiing  (ntt  of  the  bankruptcy  "— Banft- 
f  4c«,  1883, 8. 102.— The  debtor,  who  was  a  com 
m  sad  carried  on  business  at  A.  and  B.,  sent  out 
^  on  the  8th  of  June  noticea  of  suspension 
ram;  these  noticea  were  deUvered  bj  post 
"R  monUng  to  the  creditors  and  also  to  the 
rii  laanager  at  B.  On  the  saoie  day  the 
Efi^^^'  had,  unknown  to  him,  oommuni- 
|r  °*  ft  B.,  a  firm  of  ooxn  faotpis,  to  whom  the 


debtor  was  indebted  for  wheat  then  in  his  stores  at 
B.,  that  the  debtor  was  in  difflpulties,  and.S.  &  &  then 
bought  from  the  manager  all  the  wheat  in  the 
debtor's  stores  for  £409  lOs.  on  usual  credit  terms. 
The  wheat  was  delivered  on  the  next  day,  but  on  the 
facts  ooming  to  the  knowledge  of  the  debtor  he  re- 
pudiated the  transaction.  The  debtor  was  adjudicated 
a  bankrupt,  and  on  motion  by  the  trustee  in  bank- 
ruptcy in  the  county  oourt,  the  oourt,  after  hearing 
evidence,  set  aside  the  transaction.    8.  &  S.  appealed. 

Held,  that  the  claim  arose  out  of  the  bank- 
ruptcy .within  the  meaning  of  section  102  of  the 
Bankruptcy  Act,  1883,  and  that  therefore  the  court 
had  jurisdiction. 

Held,  also,  that  the  decision  of  the  county  court 
judge  was  right.— £!»  parte  Scott,  In  re  Hawhe, 
Q.B.D.  banxt.  167—16  Q.  B.  D.  503  ;  55  L.  J.  Q.  B. 
302 ;  54  L.  T.  54. 

NOTIOB  IK   BaNXRUPTOT— 

•  ll»  Judgment  —  A^eignmeni -^  Bankruptcy  Ad, 
1883,  8.  4,  euh-eedion  1  (g.).— The  assignee  of  a 
creditor  who  has  obtained  a  final  judgment  is  not  a 
person  entitled  to  issue  a  bankruptcy  notice  against 
the  judgment  debtor  within  sub-section  1  {g*)  of  sec- 
tion 4  of  the  Bankruptcy  Act,  1883. 

Ex  parte  Woodall,  32  W.  B.  774,  13  Q.  B.  D.  479, 
commented  on  and  explained.— iSb  parto  BlancheUe, 
In  re  Keeling,  ojl  538—17  Q.  B.  D.  303;  55  L.  J. 
Q.  B.  827. 

12.  Judgment  —  Final  judgment  -*  Company  — 
Winding  up — Balance  order-^Bankruptey  Ad,  1883, 
8.  4,  Bub^eedion  1. — A  balance  order  in  respect  of  calls 
made  on  a  contributory  in  the  winding  up  of  a  com- 
pany is  not  a  final  judgment  within  section  4,  sub- 
section 1,  of  the  Bankruptcy  Act,  1883,  and  a  notice 
in  bankruptcy  cannot  be  issued  in  respect  of  such  an 
order. — Ex  parte  Orimwade,  In  re  Tennent,  o.a. — 
17  Q.  B.  D.  357. 

Ofticial  Bbobxvbe-* 

13.  Report  —  Adminii^ation  order  —  Evidence'^ 
Bankruptcy  Ad,  1883,  8.  121— ^u2s  237.— The  ofEloial 
receiver  reported  that  the  property  of  the  bankrupt 
was  not  likely  to  exceed  £300  in  yalue,  and  asked  for 
an  order  for  summary  administration  of  the  estate 
under  section  121  of  the  Bankruptcy  Act,  1883. 

Held,  that  the  official  receiver's  reports  should  be 
received  as  primd facie  evidence,  and  be  acted  upon  as 
such.— ^05  parte  Board  of  Trade,  In  re  Hornihlow, 
a  B.D.  BAMXT. — 35  L.  T.  155. 

14.  8ale  of  property'^Bankrupiey  Ad,  1883,  •$• 
54,  56,  68— 70.— The  official  receiver,  acting  as  trustee 
in  a  bankruptcy  in  the  interval  between  the  adjudica- 
tion and  the  appointment  of  a  trustee,  oan  sell  the 
bankruptfs  proper^,  even  if  it  is  not  of  a  perishable 
nature.—rtir^uand  v.  Board  of  Trade,  hj:..— 11  App. 
286. 

O&DBB  AND  Disposition— 

15.  Oift^Retention  of  jpossession.- Where  it  is 
sought  to  establish  a  gift  of  a  ohattel  of  which  the 
donor  retains  possession,  circumstances  must  be  proved 
from  which  it  can  fairly  be  inferred  that  the  donor 
intended  to  make  an  immediate  gift,  so  that  the  thing 
then  ceased  to  be  the  donor's  and  became  the  donee's 
property.  Circumstances  from  which  an  intention  of 
making  a  future  gift  may  reasonably  be  inferred  will 
not  be  sufficient.  Betention  of  possession  is  strong, 
but  not  condaaive,  evidence  against  such  an  intention. 
•^Ex  parte  Bidgway,  In  re  Bidgway,  a.B.D.  banxt, 
80—15  0.  B.  D.  447  ;  54  L.  T.  a  B.  570. 

16.  Bepyied  otimersAfp— Ohose  in  action— AhIutch/ 
$hard--bankrupky  Ad,  1883,  8.  44.— Shares  in  a 
railway  company  are  '*  choeee  in  aoHim/*  eo  •■  to  be 
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excepted  from  the  doctrine  of  reputed  ownerthlp  by 
section  44  (iii.)  of  the  Bankruptcy  Act,  1888. 

**  Chcee  in  action  "  indadea  all  perBonal  ohattelt  not 
in  poeeeMion. 

B.  and  T.  were  in  partnership  as  stockbrokers. 
Some  shares  in  a  railway  company  were  bonght  with 
partnership  money,  and  equitably  mortgaged  by  B.by 
deposit  with  the  appellant  bank  to  secure  the  firm's 
banking  acconntt  Before  notice  of  deposit  bad  been 
given  to  the  company  B.  and  T,  separately,  snd  as 
members  of  the  firm,  were  made  bankrupt. 

Held,  that  the  circumstances  were  sn  ch  as  to  prove 
that  the  bankrupts  were  not  reputed  owners  of  the 
interest  of  the  appellant  bank  in  the  shares. 

Judgment  of  the  Oourt  of  Appeal  (reported  83 
W.  B.  852,  30  Oh.  B.  261}  reversed.— Co^^nM  Bank 
T.  Whinney,  h.l.  705. 

17,  Reputed  oumenhip — Cuitom^Live  stocfe— 
Agiitment — A.  placed  sheep  on  B.'s  land.  The  stodc 
was  to  remain  A.'s  property,  and  he  was  to  sell  it  at  a 
fixed  date,  and  to  hand  the  balance  to  B.,  after  de- 
ducting the  original  price  and  a  percentage  for  profit. 
B.  became  bankrupt. 

Held,  that  the  sheep  did  not  pass  to  B.'s  trustee.— 
Ex  parte  Huggins,  In  re  Woodward,  q.b.d.  banxt. 
—64  L.  T.  683. 

X8.  Heputed  owner$hip^Quetom'^UphoUterer*t 
patttrm* — Patterns  belonging  to  a  wholesale  asanii- 
factarer  in  the  hands  of  an  upholsterer  do  not  pass  to 
the  trustee  of  the  latter  upon  his  bankruptcy. — Ex 
paHe  Woodward,  In  re  Lay,  a.B.D*  bankt. — 54  L.  T. 
683. 

19.  Reputed  ownerehip-^Pledge — Sharee  in  com' 
pany^'Bankruptcy  Act,  1883,  a.  44. — J.,  who  was  a 
stockbroker,  silversmith,  and  watchmaker,  deposited 
with  his  bankers  the  certificates  of  shares  in  a  company 
to  secure  an  overdraft.  There  was  no  formal  transfer, 
but  the  company  had  notice  of  the  deposit.  J.  was 
soon  afterwards  adjudicated  a  bankrupt 

Held,  that  the  shares  were  not  at  the  commence- 
ment of  the  bankruptcy  in  J.'s  "  possession,  order,  or 
di^MMition  ...  in  his  trade  or  business,"  within 
section  44  of  the  Bankruptcy  Act,  1883. — Ex  parte 
Nottingham  Bank,  In  re  Jenkinaon,  ^.b.i>.  bankt.— 
15  a  B.  D.  441  ;  54  L.  J.  Q.  B.  601. 

20.  Sale  of  goode^-'Warehouaing — Ouetom — ffop 
trade^Bankrupicy  Ad,  1883,  s.  44,  evh'eedion  3.— 
There  is  a  custom  in  the  hop  trade  that  when  hops  are 
purchased  from  a  merchant  and  not  immediately 
delivered  to  the  customer  they  remain  in  the  mer- 
chant's warehouse  to  the  customer's  order.  On  the 
bankruptcy  of  the  merohanty  hops  in  his  warehousci 
purobaMd  and  so  left  to  a  customei^s  order,  are  not  in 
the  order  and  disposition  of  the  bankrupt,  but  must 
be  delivered  up  to  the  customer.— 'J^  parte  Taykr, 
In  re  Dyer,  q.b.d.  banxt.  108. 

PETlTIOlf— 

21.  Death  of  debiof'^AdjudieaHon^^Bankruptey 
Ad,  1883,  M.  108,  125.— Where  a  debtor  dies  after  a 
bankruptcy  petition  is  presented,  but  before  adjudica- 
tion, the  court  should,  under  section  108  of  the 
Bankruptcy  Act,  1883|  adjudicate  him  a  bankrupt, 
and  the  oi^er  of  adjudication  should  be  gazetted  and 
advertised  in  the  ordinary  way.— iPa?  parte  Bharp,  In 
re  Walker,  oad.  bakxt.  550. 

22.  Domicile  of  deltor-^Bwrden  of  proof -^Bank* 
ru^toy  Act,  1883,  a.  6,  euli-eecHon  1;  a.  96.— The 
burden  of  proof  that  a  debtor's  domicile  is  English, 
and  of  such  a  residence  as  will  gtve  the  oourt  juris- 
diotidn,  lies  on  the  petitioning  creditor  ;  but,  if  there 
is  no  reason  to  suppose  that  the  debtor  will  deny  tSiat 
bJ*  donicik  ia  &igliA»  or  that  the  pctttto  is  pre- 


sented  in  the  right  court,  the  creditor  needsBll 
first  instance  give  evidence  of  these  facta— fi 
Bame,  In  re  Barne,  q.b.d.  bankt.— 16  Q.  I 

Pboop — 

23.  Bill  of  exchange^Foreign  kiU^Aei 
England^  Bankruptcy  of  oooepfor— Du' 
exchange — Unliguidated  damagee^BUk  ef  I 
Act,  1882  (45  di  46  Viet.  e.  61),  la.  67,1 
drawer  in  a  foreign  oountiy  of  a  bQl  of  i 
accepted  in  England  is  o&titled*  upon  tiis  i 
becoming  bankrupt  before  payment,  to  profi  i 
their  estate,  not  only  for  tba  amoimt  of  the  T 
interest,  but  also  for  the  expenses  of  re^ohi 

In  re  Hamilton,  1  De  G.  F.  ft  J.  601,  i 
General  South  American  Co.,  26  W.  B.  2tt|  TC 
637,  are  not  affected  by  tbe  Bills  of  r~ 
1882.  and  foUowed. 

The  Bills  of  Exchange  Act»  1882,  k  oely  i 
tory.    Section  57  merely  defines  what  sMiy  t 
as  "  liquidated  damages"  where  a  bUlisr 
for  the  purpose  of  being  specially  ' 
writ  in  an  action,  and  does  not  eadnds  ths  i 
recover   the  expenses  of    re-^xchnge 
tioned,  which   are   in    the  nature  ci 
damages.— £jK  parte  BoXtarta,  In  re  ^ 
BANKT.  258-16  Q.  B.  D.  702;  55  U  J. 
63  U  T.  770. 


24.  Huehand  and  wife- 
of  proof-^Marritd  Women* e  Property 
&  46  Vict,  c  75),  a.  3.— The  meaning  of  i 
the  Married  Women's  Property  Act, 
where  money  or  other  estate  of  tiie  wife  i 
trusted  by  her  to  her  husband  for  the  ] 
trade  or  business  carried  on  by  him  or 
cannot  prove,  for  the  purpose  of  voting  < 
all,  until  after  the  other  creditors  aie  i    ' 
onica  of  proof  that  the  money  waa  not  ] 
purpose  is  on  the  wife. — Ex  parte  Die 
London,  In  re  Geneee,  q.b.d«  bankt.  79—11(1 
700;  55  L.  J.  a  B.  118. 

25.  Judgment '^OoneideraHon^l 
the  hearing  of  a  Judgment  creditoi^s  ] 
receiving  order  the  Oourt  of  Bankruptcy  ' 
instance  of  the  debtor,  upon  sufBcient  | 
shown,  go  behind  the  Judgment  and 
consideration    for    the  Judgment  dsb^ 
debtor   has  pleaded  the  facta  in  his 
defence,  and  has  consented  to  tbe  judgntfAJJ 
the  court  is  satisfied  that  the  original  ( ' ' 
good,  it  will  refuse  to  make  the  reesivisgc 

Ex  parte  Kihhle,  23  W.  fi.  433,  L.  B.  1 
discussed.- iiS»  parte  Lennox^  In  re  Lean 
16  Q.  B.  D.  315;  55  L.  J.  a  B.  45;  641 

26.  Mortgage — Seoond  mortgage^ f  . 
facilitate  further  advance  —  Indemnity,^ 
the  request  of  a  mortgagor,  a  seoond  i 
pones  his  charge  to  facilitate  a  further  < 
benefit  of  the  mortgagor,  the  ooait 
promise  on  the  part  of  the  mortgagor  to  i 
second  mortgagee,  and  will  allow  a  proof  i 
mortgagor's  estate  in  bankruptcy  lor  ^ 
which  the  second  mortgagee  would  havs  ] 
of  the  proceeds  of  the  estate  if  he  had  nc 
his  charge.-^i?(o  parte  Ford,  In  re  Oh 
BANKT.— 55  L.  J.  Q.  B»  406. 

27.  BfJeetion^Appecd^Campromi^^ 
Taxation,*-'A.  proof  by  the  father  of  a  btfj 
objected  to  by  the  trustee  as  to  tvo^«^ 
amount^  and  was  expunged  by  tha  w^ 
Judge.  The  proof  was  amended  sod  ^"^ 
rejected  and  etpunged,  and  the  h«>'WP*^ 
appealed.  Bending  the  appeal  a  «  ' 
effeotedi  the  dafaa  befog  ledmd  o0 
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nd  between  eolidtor  and  client    The  county  court 

ige  afterwards  refoaed  to  order  taxation  of  the 

Its. 

Held,  that  the  refnaal  to  tax  was  right,  and  that 

s  ooits  most  be  paid  by  the  tmstee  personally.— 

t  forte  Edmunds,  In  re  Qrtisn,  q.b.d.  banxt. — 53 

T.  967. 

18.  B^tdHon^TivM-^Bankruptcy  RvXu,  1883,  r. 
Il— Where  a  trustee  in  bankruptcy  seeks  to  reject 
|R)of  after  the  expiration  of  the  period  of  fourteen 
n  mentioned  in  rule  173,  his  application  should  be 
■ted  ss  a  motion  to  expunge  the  proof  .—-^o;  ^arte 
poai  In  re  Smlingf  q.9.d.  banky, — 58  L.  ,T.  967. 

I9»  (Tales'— i¥tort<y-— Interim  reeeivet'-^Reeeiinng 

kh-BankrMpiey  Act,  1688, 1.40,  «ti6-«sdion  (1)— 

ptM  receives   aoeounU — Obfedion   by  trtutee — 

tfkrupUy  Ridety   1883,  r.  249.— The  preferential 

i»  of  a  clerk  or  serrant  for  wages  ox  salary  under 

ioB  40,  snb*section  (1),  of  the  Bia>kmptey  Act, 

iK,  '*  hi  respect  of  senrioss  rendered  to  the  bank- 

lldaiing  four  months  before  the  date  of  the  reeei?- 

fttdflr,"  must  relate  to  the  four  months  next  before 

llstB  of  the  xeceiTing  order. 

■here  the  court  has  appointed  an  interim  recelTer 

I  bankrupt's  property  prior  to  making  the  receiv- 

,  **  the  date  of  the  reoeifing  order  "  in  section 

and  most  be  read  as,  ''the  date  of  the 

itsient  of  the  interim  reoei? er«" 

a6l€^  that,  where  a  tmstee  objects  to  the  account 

Ksd  to  him  by  ttie  official  reeeiTer  he  should  pro- 

idsr  rule  249  of  the  Bankruptoy  Boles,  1883, 

p>rthig  the  matter  to  the  Board  of  Trade,  and 

i  only  apply  to  the  court  if  dissatisfied  with  the 

Rof  the  Board  of  Trade  under  that  rule*— J^a? 

FoOt  In  re  Smith,  q.b.d.  baxolt.  535—17  Q.  B. 

S  55  L.  J.  Q.  B.  288;  54  L.  T.  307. 

XBCHTIirO  O&dbb— • 
Emwtion — Charging  order  nisi— 7ft/unc<ion— r 
Vid.  e,  110,  s.  14— AwiAifiipioy  Ad,  1883,  s. 
[tar  a  charging  order  niei  in  favour  of  Judg- 
Itors  had  been  made,  under  1^2  Vict.  c. 
14,  on  shares  standing  in  the  name  of  a  debtor, 
ited  a  petition  in  bankruptcy,  and  a  receiving 
I  made.  The  trustee  in  bankruptcy  daimed 
ibtfls  and  obtained  from  the  county  court  an 
[wtion  restraining  the  Judgment  creditor  from 
NdiBg  to  have  the  charging  order  made  abso- 

M>  that  the  order  of  the  county  court  was  wrong 
ttost  be  reversed,  as  the  Judgment  creditor  was 
iUd  to  have  the  order  made  absolute,  sinoe  section 
lit  the  Bankruptcy  Act,  1883,  does  not  apply  to 
|n  under  1  &  2  Vict.  c.  110.— JSb  parte  Plowden, 
ft  Butehineon,  (i.bj>.  banxt.  475—16  Q.  B.  B 


i*  fudgfnmd  9»mman$^0tmnity  ecwrt^Tran^er 

Hcretiofi  ^   oaurt^DeUofS  Ad,   1869,  a.  5— 

PP<cy  Ad.  1883,  a.   109»  w,b'9mMon%  4,  5— 

^ptog  Eulee,  1883,  r.  268.— Where  a  Judgment 

K^ns  for  a  committal  comes  before  a  Judge  who 

no  Joriadiotion  in  bankruptcy,  and  the  Judgo, 

I  of  opinion  that  a  receiving  order  should  bo 

pe  hi  lieu  of  a  committal,  makea  an  order  trans- 

ns  the  proceedings  to  the  Bankruptoy  Court, 

1^  of  the  subsequent  proceedings  under  the  order 

•  Hsnifer  must  be  served  on  the  debtor;  and  the 

w^of  Bankruptcy  is  not  bound  to  act  on  the 

P»n  of  the  county  court  Judgej  but  must  exercise 

9^^  discretion  on  hearing  the  case  on  its  merits. 

ff9^^Andrew$,  In  re  Andrewe,  o.b.d.  baivxt*— 

f.H'B,D.335;  54  L,  J,  C^  B.  67«. 


peraon^Payment  into  court^Bahkruptcy  Ad,  1883, 
a.  46. — A  creditor  having  obtained  a  garnishee  order 
in  respect  of  the  estate  of  a  judgment  debtor,  a  third 
person  intervened  and  claimed  the  debt.  The  garnishee 
paid  the  debt  into  court  to  abide  a  further  order.  A 
reoeiving  order  having  been  made  against  the  debtor, 
the  third  person's  claim  was  withdrawn. 

Held,  that  there  had  been  no  receipt  of  the  debt 
by  the  creditor  within  secUoa  45  of  the  Bankruptcy 
Act,  1883,  so  as  to  entitle  him  to  retain  it  against  the 
trustee  in  bankruptcy.— Btif^r  v.  Wearing,  q.b.d.— 17 
a  B.  D.  182. 

33.  Dieoovery  —  Scheme  of  arrangement  —  Bank" 
ruptcy  Ad,  1883,  a.  18,  eub-eedione  12,  13 ;  ee.  27, 
168.— <*  Trustee,''  in  section  27  of  the  Bankruptoy 
Act,  1883,  refers  to  a  trustee  in  bankruptcy,  and  not 
to  a  trustee  appointed  under  a  scheme  of  arrange- 
ment,—^oo  parte  Whinney,  In  re  Grant,  q.a.  539— 
17  Q.  B.  D.  238 ;  55  L.  J.  Oh.. 369. 

34.  Zian — Booke  of,  acoount'^Vouehere — Bank- 
ruptcy Bulee,  1^83,  r.  259.— In  rule  259  of  the 
Bankruptoy  Bules,  1883,  which  provides  that  "no 
person  shall,  as  against  the  official  receiver  or  trustee, 
be  entitled  to  withhold  possession  of  the  books  of 
account  belonging  to  the  debtor  or  set  up  any  lien 
thereon,"  the  words,  "books  of  account/'  do  not 
include  letters,  old  cheque  books,  counterfoils  of 
cheques,  and  vouchers  out  of  which  an  account  might 
or  could  be  manufactured. — Bx  parte  Godfrey,  In  re 
Forbee  Window,  Q.B.n.  534—16  Q.  B.  B.  696;  5» 
L.  J.  Q.  B.  238 ;  54  L.  T.  306. 

35.  Married  woman'^Separate  estate — Power  of 
appointment — Married  Women^s  Property  Ad,  1882, 
a.  1,  eub'Sedion  5  ;  a.  19 — Bankruptcy  Ad,  1883,  ss. 
24,  44.— By  a  settlement  real  property  was  vested  in 
a  trustee  in  trust  for  a  married  woman  who  carried 
on  a  trade  separately  from  her  husband  and  afterwards 
became  bankrupt,  for  life  for  her  separate  use,  without 
restraint  on  anticipation,  and  with  remaindei?  to  such 
persons  as  she  ynight,  whether  covert  or  ede,  appoint, 
and  with  trusts  over  in  default  of  aj^ointment. 

Held,  that  the  power  was  not  separate  property 
within  the  meaning  of  section  1,  sub-seotion  fr,  of 
the  Married  Women's  Property  Act^  1882,  and  that 
the  wife  could  not  be  directed  to  appoint  to  ker 
trustee  in  bankruptcy  under  section  24  of  the  Bank- 
ruptcy Act,  1883«— ^(c  parte  GiWhrid,  In  re  Arm^ 
strong,  c.a.  709. 

36.  Money  received^Mistake  of  law^Bepaymeni 
—Money  was  paid  by  a  settlement  trustee  under  a 
mistake  of  law  to  the  trustee  in  liquidation  of  the 
tenant  for  life  of  the  settled  fund. 

Held,  that,  money  having  been  wrongly  paid  to  an 
officer  of  the  court  (the  trustee  in  liquidation),  he 
must  repay  the  amount  out  of  future  assets  coming  to 
his  hands  for  payment  of  dividends.— j^  parte 
SimmondSt  In  re  Garnac,  ca,  421—64  L«  T.  439. 

37.  Money  veeeimd^MiMidke  of  taw-^Bepayment. 
-~In  an  administration  action  money  paid  under  a 
mistake  of  law  to  a  truateo  in  Uquidatton  most  ba  re* 
paid  by  him.— Z^Mpon  v.  Brown^  oe.d.  xax,  a.— ^5 
L.  J.  Oh.  556  $  54  L.  T.  789. 

88.  Motion  by  creditors-^Leavs  of  eomrt-^iAfidavite* 
-^In  an  ordinary  case  in  bankruptcy  a  motion  must  be 
made  upon  affidavits^  but  where  the  case  is  one  in 
which  it  may  be  pioper  to  give  «M  «oe»  evidence 
instead^  application  for  leave  must  be  made  ik  th« 
first  instanciw 

Oreditora  oi  a  bankrupt  applied  to  the  cevK  to9  m 
dedacatioa  agaiMb  the  trualeea  oi  tho  bankm^e 
marriage  settlement  that  it  was  void.  The  trustea  in 
bankruptcy  vMelfed  notice  of  the  application. 

EMpWi  piiMml— ly  obieottoa^  that miok  a aMio» 
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oould  not  be  made  without  the  speoial  leave  of  the 
oonrt ;  bat  that  the  proper  oonne  was  to  aak  the 
tnutee  in  bankrnptoy  to  make  the  motion,  and,  if  he 
refneed,  for  the  oreditors  to  apply  for  leave  to  make 
the  motion,  either  in  the  name  of  the  trnetee  on  giv- 
ing bim  a  proper  indemnity  or  posaibly  in  the  name 
of  the  creditors,  the  trustee  being  a  party  to  such 
applioation. — Ex  parte  KearsUy,  In  re  Oeneee,  q.b.d. 
BAKKT.  474—17  a  B.  D.  1 ;  55  L.  J.  Q.  B.  325. 

39.  Sale  of  life  interest^Life  inturomce^Medical 
examinatum^Bankruptcy  Act,  1869,  «.  l9^Banh' 
ruptcy  Act,  1883,  «.  24.— A  bankrupt  cannot  be  com- 
pelled to  answer  questions  or  submit  to  a  medical 
examination  of  which  the  sole  object  is  to  enable  an 
insurance  to  be  effected  on  the  bankrupt's  life  with  a 
view  to  the  better  or  more  profitable  realisation  of  the 
bankrupt's  life  interest  in  certain  property.— iSb  parte 
Bullock,  In  re  Garnett,  q.b.d.  bankt.  79 — 16  Q.  B.  D. 
698 ;  65  L.  J.  a  B.  77 ;  63  L.  T.  769. 

40.  Security — Valuation — Amendment ^- Notice  of 
redemption. — A  creditor  cannot  amend  his  valuation 
of  the  security  he  holds  after  the  trustee  has  given 
notice  that  he  will  redeem. — Ex  parte  NorriB,  In  re 
Sadler,  q.b.d.  bankt,  704. 

41.  Solieitor  —  Money  paid — Ooete  of  opposing 
bankruptcy  proceedings^ Seeovery  by  trustee, — Money 
paid  by  a  debtor  to  his  solicitor  to  pay  oonnsel's  fees 
and  other  legal  expenses  in  opposing  bankruptcy  pro- 
oeedfaigs  cannot,  if  an  adjudication  is  made,  be  re- 
covered from  the  solicitor  by  the  trustee  in  bankruptcy, 
even  if  the  solicitor  knew  of  the  act  of  bankruptcy 
on  which  the  proceedings  were  based. — Ex  parte  Stn- 
dair.  In  re  Payne,  q.b.d.  bankt.— 15  Q.  B.  D.  616. 

See  also  Attaohmbnt,  6  ;  Compant,  21  ;  Oosts,  14, 
31,  34,  35 ;  Gbikxnal  Law,  1 ;  Dbbd,  1 ;  Husband  and 
Win,  3 ;  Jurisdiction,  3  ;  Scotland,  Law  07,  5 ; 
Sbttlimbnt,  22,  23  ;  Solicitor,  3 ;  Trustbb,  3. 

BA8TAKDY:— 

AppeaJr^Notiee-^Bastardy  Act,  1844  (7  <ft  8  Vict, 
e.  101).  s.  A^Basiardy  Ad,  1845  (8  <fc  9  Vict,  c.  10), 
s.  Z^Summary  Jurisdiction  Act,  1879  (42  ifh  43  Vict, 
e.  49),  M.  31,  32.— On  an  appeal  to  quarter  sessions 
against  an  affiliation  order,  under  7  ft  8  Vict  c.  101, 
B.  4,  the  procedure  prescribed  by  section  31  of  the 
Summary  Juiisdiction  Act,  1879,  must  be  fellowed.— 
Shingler  v.  Smith,  q.b.d.  490—17  Q.  B.  D.  49 ;  54 
L.  T.  759. 

BILL  of  EXCHANGE  :— 

1.  Acceptance^Foreign  hill^Conflict  of  laws — 7n- 
dorsement  in  France-^ Acceptance  in  England,^Bi]U 
of  exchange  were  drawn  in  France  in  the  English 
language  by  a  domiciled  Frenchman  on  an  Eoglish 
company,  who  accepted  them.  The  drawer  indorsed 
the  bills  and  sent  them  to  an  Englishman  in  England. 

Held,  that  the  acceptor  oould  not  dispute  the  nego- 
tiability  of  the  bills  on  the  ground  of  invalidity  under 
F;renoh  law» — In  re  Maneilles  Extension  Railway  and 
Land  ,Oo. ;  Smallpage*s  case ;  Brandon's  case,  ch.d. 
PBA.,  J.— 30  Oh.  D.  598  ;  66  L.  J.  Oh.  116. 

2.  Acesptanee^'  Partnerihip '^Administration  ac- 
ffon— Ord.  65,  rr.  5,  10.— A  partner  accepted  a  bill 
drawn  on  his  firm  by  signing  the  firm  name  and 
adding  his  own,  and  died.  The  bill  was  dishonoured, 
and  the  indorsee  for  value  took  out  an  originating 
summons  for  the  administration  of  the  estate  of  the 
deceased. 

Held,  that  the  bill  being  drawn  on  the  firm  oould  only 
be  accepted  by  the  firm,  and  that  the  addition  of  the 
partner's  own  signature  did  not  mak*  him  separately 
liable. 

On  proof  that  the  estate  was  insui&oient  to  pay  even 
this  sepaiate  debts,  tbe  sommons  was  dismissed. 


Sembh,  a  Joint  creditor  who  desiies  to 
against  the  separate  estate  of  a  deceassd 
should  do  so  by  action  and  not  hj  originatiiig  a» 
mens.— j^dtffarcfs  v.  Barnard^  ca.  782—32  Ch.& 
447. 


3.  Specific  appropriation — Equitahle 
Direction  to  charge  amount  as  admsed^Mertfs^ 
vice. — A.  purchased  from  B.  ft  Oo.,  in  Amecios,iH 
of  exchange,  payable  sixty  days  after  sigh^  ' 
upon  J.  Brothers  in  London,  on  which  thsn  wi 
direction  to  "  charge  the  sama  to  aoeount  of  ehai 
per  Britannic,  and  lard  per  Qreeoe  as  advised,**  ydt 
the  same  time  B.  ft  Oo.  wrote  to  J.  Brothen  a  Mk 
of  advice  stoting  that  they  enoloeed  Mil  of  hi&f  f 
the  cheese  and  laid,  and  valued  on  J.  Biotben  i 
sixty  days'  sight  in  favour  of  A.  The  biU  wii  a 
accepted  owing  to  the  failure  of  B.  ft  Co.,  bit 
Brothers  took  possession  of  the  ooBsignmenti  oiih 
arrival  in  Eni^d,  and,  after  having  reslised  ttl 
claimed  to  retain  a  balance  duo  to  them  on  the 
aoeount  between  them  and  B.  ft  Oo.  A.  thsn  bmi 
an  action  claiming  to  be  entitled  to  a  ebsigs  oa  I 
proceeds  of  the  cheeee  and  laid  in  priority  to  sUolh 
persons. 

Held  (aifirmiug  the  dedaion  of  Ghitty,  J.),  Oil 
was  not  entitled  to  the  charge  claimed,  eitiisr(I)j 
the  ground  that  the  direction  on  the  bill  of 
operated  as  an  equitable  assignment ;  or  (2) 
letter  of  advice  created  a  speoifle  appropriatkm 
the  authority  of  Frith  v.  Forbes,  11  W.  B.  4» 
G.  F.  ft  J.  409.— -5roiwi  v.  Rough,  ca.  2—22 ' 
848 ;  54  L.  J.  Oh.  1024;  63  L.  T.  878 

See  also  Bankbr,  2  ;  Banxruptct,  3,  23  ;  I 
2,26. 

BILL  of  LADING.— See   Shxppixo,    2—5 ; 
IN  Tbansitu. 

BILL  of  SALE:— 

1.  After^aequirsd  pr^>periy — Booh  debts^-^l 
sale  contained  an  assignment  of  all  book  deMiS 
might,  during  the  continuanoe  of  the  seooiity,  I 
due  to  the  mortgagor. 

Held,  that  the  assignment  of  fntnre  bookd 

valid,  and  passed  the  benefloial  intersst  is  §  i 

which  had  come  into  existence  after  theasrigsairi 

it.  Official  Beeeiver  v.  Taa^y,  q.b.d.— 17  Q.  B.D.ftj 

2.  "  Beneficial  oumer"— -Bills  of  Saie  M 
(45  A  46   Vict,  c  43),  St.  7,  9— CoaMyaaa^ 
1881  (44  df  45  Vict.  c.  41),  s.  7,  sub-secOm  C^ 
grantor  of  a  bill  of  sale  was  expressed  to 
tain  goods  therein  mentioned  as  **  benefleisl 

Held,  (1)  that  the  biU  of  sale  was  void,  ss 
in  accordance  with  the  form  in  the  schedili 
Bills  of  Sale  Act,  1882. 

Held  (2)  (Lord  Esher,  M.R.,  dissenttng). 
Oonveyanoing  Act,  1881,  was  applicable  to 
sale  of  personal  property,  and  the  words  "si 
cial  owner"  bad  the  effect  of  introdndng  the 
ants  in  section  7,  sub-section  O.,  of  that  Att ' 
bin  of  sale;  (3),  that,  whether  this  wen  is  « 
the  words  were  artificial  and  embamMiagi  ''j 
dered  the  instrument  void.— J^  jMiiie  Skmflti 
Barber  (2),  oa.  287. 

3.  "  Beneficial  oumer  "— BiHs  of  Sale  Ad,  I«| 
7,  d-^Conveyandng  Act,  1881,  s.  7  ((?.>— T*«l"" 
of  a  bill  of  sale  was  expttsaoA  to  conviythi 
therein  mentioned  **  as  iMnefidal  owner." 

Held,  that  these  words  had  the  effect  of 
ing  into  the  bill  of  sale  the  covensnti  c 
section  7,  par.  (0.),  of  the  Oonveyanoiag  AflM 
that  the  eovenant   for  '*  quiet  en JoysMBt  JM 
incorporated  was  inconsistent  wi^  m^^^'?|^ 
BlUs  of  Sale  Aot,  1882;  and  thai  the  WO  «f  ^^^ 
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idd  under  aeoiion  9  of  the  Bills  of  Sale  Aot,  1882»  as 
Mt  being  made  in  aooordanoe  with  the  form  glren  ia 
^t  schedule  to  that  Act. 

Held,  also  (Fry,  L.J.,  dlasentlDg},  that  a  bUl  of  sale 
I  roid  under  section  9  of  the  Bills  of  Sale  Act,  1882, 
t  not  being  '*  in  aooordanoe  with  the  form/'  onlj 
rfaere  the  difergence  from  the  form  gives  the  bill  of 
il0  a  legal  oonseqnenoe  or  effect  either  greater  or 
psller  than  that  which  would  attach  to  it  if  drawn 
I  tbe  statatorj  form,  or  if  the  bill  of  sale  departs 
rem  the  form  in  a  manner  oalcolated  to  mislead 
boM  for  whose  benefit  the  statutory  form  is  provided. 
"Ex  parte  Stanford^  In  re  Barber  (3),  o.a.  507 — 17 
!.  6.  D.  859 ;  55  L.  J.  Q.  B.  841 ;  54  L.  T.  894. 

4.  GoUaieral  ieeurUy-^PromiBiory  note^UUgal 
mditumt^BiOa  of  Sale  Att,  1882,  <•  8.— Where  a 
i&  of  sale,  proper  in  its  terms,  is  aooompanied  by 
Htber  document  whioh  contains  terms  not  allowed 
^  the  Bills  of  Sale  Act,  and  the  whole  of  the  oondi- 
bni  of  the  transaction  are  gathered  from  the  Joint 
(Eiot  of  the  two  documents,  the  bill  of  sale  is  void. 
'Smpeon  v.  Charing  Grou  Bahk^  a  b.d.  568. 

5.  0(mditi4>n — Mainienanoe  of  BeGurUy-' BtUi  of 
Me  Ad,  1882,  s.  9.— A  bill  of  sale  containing  clauses 
Ihting  to  the  replacing  of  chattels  by  the  mort- 
kr,  and  to  sale  and  disposal  of  the  purchase-money 
■  the  mortgagee^  is  substantially  <<in  accordance 
Bi  the  form  in  the  schedule  "  to  the  Bills  of  Sale 
b,  1882.— Conso^iioM  Credit  Corporation  v. 
^ey,  a.B.D.  106---16  Q.  B.  D.  24;  55  L.  J.  Q.B. 
I;  54  L.  T.  21. 

!  6.  Condition^'Maintenance  of  eeeurily — BilU  of 
we  Act,  1882,  s.  9.— A  bill  of  sale  over  certain 
mtela  was  given  to  secure  £80  with  interest  *'at 
k  rate  of  one  shilling  in  the  pound  per  month." 
We  was  a  proviso  for  ^emption  on  payment  of  the 
in  Noured  by  monthly  instalments  of  £8  eaoh,  and 
In  a  proviso  that,  in  the  event  of  default  being  made 
^tte  payment  of  any  instalment,  all  the  instilments 

'1  become  due,  and  that,  if  the  grantee  of  the  bill 

)  became  entitled  to  seise  the  chattels,  he  and 

Qts  might  enter  and  remain  upon  any  premises 

I  the  chattels  might  be,  and,  it  necessary,  break 
k  doors  and  windows  in  order  to  obtain  adinission. 
Bsld,  that  the  bill  of  sale  was  valid,  the  statement 
'the  interest  payable  and  the  time  of  payment  being 
Aelent,  and  thmt  the  provision  as  to  seizure  of  the 
tsttels  and  breaking  open  doors  and  windows  was  not 
k  infringement  of  the  form  given  in  the  schedule  to 
M  Act. —Zum^  V.  Simmone,  oh.d.  stl,  j.  759. 

7.  Condition — ScUe^Inquiry  as  to  defauU^^BHh 
BdU  Act,  1882,  $.  9.— A  biU  of  sale  is  void  which 

ntains  a  provision  that  a  purchaser  upon  a  sale  for 
&ult  shall  not  be  bound  to  inquire  whether  default 
•  been  made. — Blaiberg  v.  Partone^  a.B.D.— 17  Q. 
D.  336. 

8.  OonBideration'^  Indemnity — BiUe  of  Sale  Act, 
M,  s.  9.— A  bill  of  sale  stated  that,  "  in  oonsidera- 
^  of  the  grantee  having,  at  the  request  of  the 
iotor,  become  guarantee,  and  having  signed  a 
»missory  note  for  the  payment  of  £45  obtained  by 
i  grantor  from  one  W.  B.,  .  .  .  of  whioh  sum 
S  or  thereabouts  is  still  owing,"  and  of  certain  other 
VttioeB,  the  grantor  assigned  the  chattels  in  the 
Mdule"byway  of  security  for  the  payment  of  the 
Id  8UQI,  and  for  any  moneys  she  may  be  called  upon 
psy  fax  respect  of  the  said  guarantee  and  interest 
tteon,  and  on  any  payments  whioh  may  be  made  as 
■^Msid,  at  the  rate  of  five  per  cent,  per  annum.*' 
Held,  that  the  biU  of  sale  was  valid,  and  that  the 
nu  hi  the  schedule  need  not  neceesarily  be  followed 

'  » case  where  the  bill  of  sale  has  been  given,  not 
^  •  loan  of  money,  but  to  secure  the  grantee  agslnst 


loss  under  an  indemnity  given  by  him,^Hughet  v. 
LitUe,  Q.B.D.  703—17  Q.  B.  D.  204 ;  54  L.  T.  868. 

9.  Oovenant^^Further  (ueuranoe, — A  covenant  for 
further  assurance  by  the  grantor  and  those  claiming 
under  him  will  not  invalidate  a  bill  of  sale. — Ex  parte 
Coneolidated  Credit  Corporation,  In  re  Cleaver,  q,b.d. 

BANXT.  760. 

10.  Covenant^ Recited  indenture-^Non^discfoeure 
^BiUe  of  Bate  Ad,  1882,  «.  9.— A  bill  of  sale  referred 
to  an  earlier  blU  of  sale,  and  also  to  an  indenture, 
and  contained  an  agreement  by  the  grantor  to  "  per- 
form the  covenants  and  stipulations  contained  in  the 
said  recited  indenture." 

Held,  that  bill  was  void,  as  it  was  not  in  the  form 
given  in  the  schedule  to  the  BQls  of  Sale  Act,  1882, 
and  did  not  disclose  what  the  covenants  and  stipula- 
tions referred  to  were. — Lu  v.  Bamu,  a.B.D.  640 — 
17  Q.  B.  D.  77. 

11.  Covenant  ^  Void  hill  of  eale^Independeai 
covenant-^BUU  of  Sale  Ad,  1882,  m.  8,  9.— A 
covenant  for  the  payment  of  money  advanced  and 
interest  thereon  contained  in  a  bill  of  sale  which  is 
void  because  it  is  not  in  accordance  with  the  form  in 
the  schedule  to  the  Bills  of  Sale  Act,  1882,  is  not  an 
independent  covenant,  but  is  void.— Z>avief  v.  Bee$f 
o.A.  573^17  Q.  B.  B.  408 ;  55  L.  J.  Q.  B.  363  ;  54 
L.  T.  813. 

12.  Deeeription  of  goode-^Plaoe^BUlB  of  Sale 
Ad,  1878  (41  A  42  Vid.  e.  81),  s.  lO-^BiOe  of  Sale 
Ad,  1882,  M.  4,  11).— A  bUl  of  sale  is  not  void  for 
omitting  to  specify  the  house  or  place  where  the  goods 
asaigned  are  sitnated.— Jifa?  parte  Hill,  In  re  Lane, 
a.B.D.  BAMKT.— 17  Q.  B.  D.  74. 

13.  Description  of  grantor^Two  trades  on  same 
premises-^ Burden  of  proof-^Bills  of  Sale  Ad,  1878, 
a.  10.— Where  the  grantor  of  a  bill  of  sale  is  other- 
wise rightly  described,  the  omission  of  some  other 
description,  not  intended  nor  calculated  to  deceive, 
and  not  in  fact  deceiving,  does  not  invalidate  the 
bill  of  sale,  and  the  burden  of  proving  that  the 
omission  was  intended  or  calculated  to  deceive  is  noon 
the  person  impugning  the  bill  of  sale. — Throssell  v. 
Marsh,  ^b.d— 53  L.  T.  321. 

14. —  Equitahle  interest  —  Bushand  and  wife  — 
Interpleader, — By  deed  executed  before  marriage,  in 
1881,  a  husband  and  wife  agreed  that  certain  house- 
hold goods  of  the  wife  should,  after  the  marriage,  be 
for  the  separate  use  of  the  wife,  but  the  deed  contained 
no  assignment  of  the  goods  to  a  trustee  for  the  wife. 
After  the  marriage  the  vrife  executed  a  bill  of  sale  of 
the  goods  in  question  without  the  ooncnrrenoe  of  the 
husband.  Creditors  obtained  Judgment  against  the 
husband  in  one  action  and  against  the  husband  and 
wife  in  another.  In  interpleader  issues  in  both  actions, 

Held,  that  the  bill  of  sale  executed  by  the  wife  was 
valid  against  the  execution  creditors. 

Chapman  t.  Knight,  28  W.  B.  919,  6  0.  P.  D.  808, 
distinguished.  —  Waldrond  v.  Ooldmann,  MiOs  v. 
Goldmann,  a.B.D.  272—16  Q.  B.  D.  121 ;  55  L.  J. 
U.  B.  823  ;  53  L.  T.  963. 

15.— Fire— Ptirc^aia  hy  inttalmmts-^BiUs  of  SaU 
Act,  1882,  s.  9.— The  B.  Co.,  owing  £257  to  the  S. 
Co.,  applied  to  the  plaintiffs,  who  paid  the  £257  to 
the  S.  Go.,  and  £743  to  the  B.  Co.,  who  thereupon 
delivered  100  wagons  to  the  plaintiffs.  The  plain- 
tiffs  then  leased  the  wagons  to  the  B.  Co.  for  three 
years  at  a  fixed  rental  equivalent  in  the  whole  to  a 
payment  of  £1,000  and  interest  at  seven  per  cent., 
with  an  option  to  purchase  for  a  nominal  sum  at  the 
end  of  the  term. 

Held,  on  the  evidence,  that  the  transaction  was 
really  a  loan  by  the  plaintiib  to  the  B.  Co.,  and  not 
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being  in  the  form  prescribed  by  the  Bills  of  Sale  Aot^ 
1888,  was  Toid.  —  North  Central  Wagon  Co.  t. 
Maneheiter^  Bheffleld^  and  Lincolmhire  Bailway  Oo,, 
OB.D.  T.O.B.  430-^3  Oh.  B.  477 ;  64  L.  T.  487. 

le.-'Intereii^BilU  of  Sate  Ad,  1882,  m.  7,  9.— A 
bill  of  sale  is  not  Yoid  becaose  it  contains  a  stipalatioii 
at  Tarianoe  with  the  form  glTcn  in  the  schedule* 
Hera  sarplnsage  will  Aot  iiiTalidate  a  bill  of  sale. 

Decision  of  the  Qaeen's  Bendh  Ditision  (reported 
84  W.  B.  168)  affirmed.— iSb  fafU  Bimford^  1%  re 
Barber  (I),  m.  S87. 

17.  Irdereei^Fire  inwrancer^Bm^BaUe  and 
iaoM^BilU  of  8aU  Adt  1882,  s.  9.— By  a  bill  of  sale 
the  chattels  specified  in  the  schedule  were  assigned 
by  way  of  security  for  a  sum  of  £500  and  interest  at 
sixty  per  cent.,  and  the  grantor  agreed  to  pay  the 
sum  of  £500  and  the  interest  then  due  by  twelve 
equal  monthly  instalments,  and  further  agreed  that,  if 
he  made  default  in  payment  of  any  instalment,  he. 
Would  pay  interest  thereon  at  the  sam^  rate. 

Held,  that  the  bill  of  sale  was  void  as  not  being  in 
accordance  with  the  form  in  the  schedule  to  the  Bills 
of  Bale  Act,  1883. 

The  bill  of  sale  enabled  the  granted  to  insure  in 
default  of  the  grantor  doing  so,  and  to  charge  the 
costs  of  insurance,  together  with  ihtefest  at  the  rate 
of  twenty  per  cent.,  on  the  security,  and  also  enabled 
the  grantee  to  pfeiy  rent,  ratesi  and  taxes,  and  to 
eharge  the  safaae^  together  with  iutereSt  at  the  rate  of 
twenty  per  cent.,  on  the  AeeuHty. 

Held,  that  these  proYisions  ayoided  the  bill 
of  wle.'^Qeidttrom  t.  Talkrmani  q.b.d.  459—17 
Q.  B.  D.  80. 

18.  InUred-^Lump  ««?«—"  Bonu$  and  interest  "— 
SaU  of  Sale  Ad,  1882,  s.  9.— By  a  blU  of  sale  the 
grantor  assigned  to  the  grantee  certain  chattels  as 
security  for  the  payment  of  £115  adyaUcedi  together 
With  £15  for  aglreed  ititeMt  and  bonus,  by  tweWe 
equal  illotlthly  instttlmWltit.  The  bill  of  sale  pro- 
▼ided  that  the  chattels  Should  not  b^  liable  to  seisare 
for  any*  cause  othet  than  those  st^dcifled  in  section 
1  of  the  Bills  of  Sale  Act,  1882-^that  is  to  say 
{inter  alia),  if  the  grantor  should  make  default  in 
payment  of  the  sum  secured  at  the  time  provided 
for  payment,  or  in  the  performance  of  any  cove- 
nant or  agreement  contained  therein  and  neoessary 
for  maintaining  the  security,  provided  that  if  the 
chattels  should  be  seiied  by  the  grantee  in  con- 
sequence of  the  breach  of  any  of  the  covenants,  the 
grantee  should  be  at  liberty  to  remove  or  sell  the 


Held^  thaty  upon  the  true  construction  of  ihe  bill 
of  salei  upon  failure  to  pay  any  Instalment,  the 
grantee  could  seiie  and  sell  the  chattels  and  repay 
himself  the  whole  amount  secured  by  the  bill  of  sale, 
and  that  the  bill  of  sale  was  void  on  this  ground 
within  the  decision  in  D(wi9  t*  Burton,  82  W.  E. 
423, 11  Q.  B.  D.  537. 

Held,  also,  that  as  the  £15  was  in  resp^t  of 
**  interest  and  bonus,"  the  amount  for  interest  could 
not  be  ascertained,  and  so  the  rate  of  interest  could 
not  be  ascertained,  and  that  the  bill  of  sale  was  void 
on  this  ground  also. 

Semble,  that  a  fixed  lump  sum  for  interest  would 
render  the  bill  of  sale  void,  as  the  rate  of  interest  must 
appear  on  the  face  of  the  instrument. 

Thorp  V.  Cregeen,  33  W.  R.  844,  disapproved.— 
Mytre  v.  Elliott,  c.a.  339—16  Q.  B.  D.  526;  55  L.  J. 
Q.  B.  233  ;  54  L.  T.  522. 

19.  License  to  sdl^'Postponement  of  possession — 
BilU  of  Sale  Ad,  1878,  s.  ^— Bills  of  Sale  Act,  1882, 
a.  4.— A  license  in  writing  was  granted  to  a  creditor 
by  his  debtor  to  take  immediate  possession  of  goods. 


sell  the  same,  and  re^y  himself  advaaoei  sili 
proceeds.  This  license  was  not  registsrsd,  ^  i 
sequent  arrangement  possesBion  was  no^  ii 
taken  for  a  month,  after  whidi  tune  tiie  a 
entered  and  sold  a  part  of  the  goods,  nli 
possession  of  the  remainder.  The  gnnta  \ 
bankrupt. 

Held,  that  the  lioenae  amounted  to  a  bOltfi 
Within  the  meaning  of  the  Bills  of  Ssle  Acquit 
toid  against  the  trustee  in  bankruptcy. 

Held,  also,  that  xeceipta  given  for 
fining  to  the  terms  upon  which  tiis  monf 
advanced  Were  also  noil  and  void  under  fts 
Sale  Acts. 

Ess  parte  Ohie,  In  re  EaO,  33  W.  B. 
Q.  B.  D.  886,  and  /n  re  Owmingham,  M  W.  B» 
38  Oh.  B.  682,  commented  on. 

Judgment  of  the  Queen's  Bendi  Divirion  (np 
84  W.  B.  188)  affirmed.— JbiNifesPariDiii, 
Tofgnsmd^  0.4.  82»^16  «.  B.  D.  688:  K  L  J. 
137. 

19a.  PUdge^Memorandum-^BUls  of  8dt 
1878,   8.  ir^BUU  of  Sale  Ad,  1882,  fl.  S, 
documentary    pledge   of    goods    with 
possession^  if  given  as  a  seonrity  for  tlM  ^jmM 
money  and  not  **  in  the  ordinary  way  et 
is  Within  the  BiUs  of  Sale  Acts,  and  viU  bi 
if  not   framed  in  compUanoa  witti  the  prcrijiqi 
the  BUls  of  Sale  Act,  1883.—^  parte  Sul^ifi 
re  Hardtoidc,  qb.d.  bamxt.  790^ 

20.  Power  of  eaU^BiXU  of  Bale  Ad,  W-l. 
A  bill  of  sale  contained  {inier  alia)  a  pov^ | 
upon  default  of  the  mortgagor  of  the  goodf,  d 
by  a  proviso  that  "upon  any  such  sale  thii  fzm 
shall  not  be  bound  to  see  or  inquire  whetiier  aj 
default  has  been  made  as  aforesaid." 

Held,  that  the  bill  of  sale  was  void  under 
of  the  Bills  of  Sale  Act,  1883.— Pterioni  v.  S^p^ 
a.B.D.  717—55  L.  J.  a.  B.  408. 

31.  P0wer  of  eaU^Oimveifaneing  Ad,  lH^ 
19,  20— BtUf  of  Bah  Act,  1883,  s.  13.-^e  vm 
vided  in  a  bill  of  sale,  under  seal,  thss  «tk) 
of  sale  conferred  bfy  the  Oonv^yaadnf  Ml< 
shaU  be  exerciied*  as  if  seMon  30  ef  ttst  i^ 
not  been  enacted." 

Held,  that  the  bill  of  sale  was  valid.  ^^ 

ExparU  Stanford,  84  W.  B.  607,  distlng^J' 
Sm  parte  Bentley,  In  re  Morritt,  q-bj^  Bin^ 

32.  Begidration'^  Apparent  poseessum-H^ 
Sale  Ad^  1878,  Ss.  4,  8.— The  plaintiff, '  " 
chased  from  an  elocution  debtor  Ml 
stock-in-trade,  retained  the  vendor  in  hii 
a  salesman  at  weekly  wages,  but  sent  noi 
change  of  ownership  to  the  defendants,  tli< 
creditors,  as  well  as  to  the  vendor's  custoa' 
tised  it  three  times  in  the  newspapers,  and  -- , 
the  name  over  the  door  of  the  shop.    ^^^'^^ 
assignment  by  the  vendor  to  the  pW^^^^Jj 
business  and  stock-in-trade  was  not  refa^  ' 
bill  of  sale. 

Held,  that  the  goods  were  not  in  ths" 
possession  "  of  the  VMidor  within  the  mmmf^ 
BiUs  of  Sale  Act,  1878,  and  thertfoie  tbf  ^^ 
assignment  did  not  require  reglstratioa.—^^/^- 
Eickion,  Q.B.i>.  140-65  L.  J.  Q.  B.  119  ?  ^  ^ 
910. 

23.  Begistration-^Mortgage  of  Um  ^^^^^ 
Power  of  sale--- Assignment  for  benefit  V  fJfTV 
BiUs  of  Sale  Ad,  1854  (17  A  18  Ficfc  f.  3^ 
A  mortgage  of  leasehold  property,  ^* 'JS 
operating  mortgage  of  plant  and  fixsd  sa4  m^ 
machinery,  is  void,  unless  registered,  si  *P^ 
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r  Ml  MiigiuB«nt  fov  the  bemflt  of  oredi^ 
§^Pttin€  V.  MaUlUwBt  a.B.D,— 68  L.  T.  872. 

M.  Segidraiion  —  Beceipt  for  pureAaM-money— 
lb  of  Sale  Ad,  1878,  m.  3,  4.— On  the  4th  of 
fth,  1884,  A.  paid  B.  £200  for  the  pnrohase  of  hit 
feitan,  taking  a  receipt  for  the  porchaBeomoiiey. 
b  faraitare  remained  in  B/e  posaesslon  till  the  16  th 
Xaiob,  when  A.  removed  it  to  a  warehonae,  paying 
nmofal  and  warehousing.  On  the  86th  of  March 
lemoTed  it  to  a  hoose  which  she  let  to  B.  from  the 
h  of  ICaiob,  with  the  furniture  therein.  On  the 
h  of  NoTombex  the  furniture  was  taking  in  ezecu- 
fe  under  a  Judgment  against  B.  in  proce^ngs  com- 
koed  in  July, 

Iddythaty  the  purchase  of  the  furniture  being  bond 
%  A.  had  A  good  title  apart  from  the  receipt,  and 
I  leodpt  was  not  a  bill  of  sale  within  section  4  of 
^BQls  of  Sale  Act,  1878,  and  did  not  require  regis- 
Ifcm.— Prwce  y.  QHXingt  a.B.D.— 63  L.  T.  763. 

Is.  Bepayment  *'  on.  demand "^BilU  of  8aJe  Ad, 
Is,  8, 9. — A  bill  of  sale  which  provides  for  repay- 
Mof  tiie  loan  '*on  demand"  is  void. — Mackay  v. 
ftriU,  oB.n.  t.o.b.  433. 

SHmtre-^JRemoval^BiUt  of  Sale  Ad,  1882,  «. 
\  bill  of  sale  holder,  after  default  in  payment  of 
I  seized  a  horse  and  cab,  part  of  his  security, 
k  plying  i6r  hire  in  the  street,  and  removed  them 
rifate  yard  where  he  kept  them  for  the  Atc  days 
1  by  aeotion  13  of  the  Bills  of  Sale  Act,  1882. 
\  grantor  of  the  bill  of  sale,  who  had  notioe  of 
» the  horse  and  cab  were  kept»  sued  for  damage 
songful  seiBure. 

d,  that  aeotion  13  of  the  BiUs  of  Sale  Act,  1882, 
I  bain  reasonably  oomplied  with;  and  that  there 
>  cause  of  action .—OWe^^^  v.  City  Finance  Oo,, 
^545— 17aB.I).  834. 

AnxxNisTSATioy,  1 ;  Lihxtations,  Statutb 

f\  M0BTGAOS»  12. 

[  of  TBT78T.— See  Ookfant,  20 ;  Tbustbi,  11a, 

^G  SOCIETY:— 
[ArhUroHon — "  DiapuU  "—  Mortgage^Building 
Wei  Ad,  1884  (47  di  48  Vid.  c.  41),  $.  2.— By 
Mm  2  of  the  Building  Societies  Act,  1884,  a  build- 
tjl^oty  may  obtain  a  remedy  In  the  ordinary 
Im  of  law  in  respect  of  a  mortgage  between  the 
Wr  >nd  one  of  its  members,  and  is  not  compelled 
gto  arbitraHon. 

pgttent  of  the  Queen's  Bench  Division  reversed, 
fwem  Suburban  and  Notting  Hill  Benefit  Builds 
ffocMfy  ▼.  Martin,  ca.  630—55  L.  J.  Q.  B.  382  ; 
It.  822. 

^^fSidtfOAfmr^Trwite^-^N  to  iodety-^With' 
"Bepayment.'^AM  N.  was  the  registered  owner 
I  in  a  building  society  which  he  held  on  trust 
» phdntiif.  The  oertifloates  for  the  shares  were 
» possession  of  the  plaintiil,  but  the  society  never 
«d  any  notioe  of  her  interest  in  the  shares.  By 
Was  of  the  society  the  certificates  must  be  pro- 
^  on  withdrawal  of  the  money  invested.  A.  N. 
^ulowad  to  withdraw  the  amount  invested  with- 
>  producing  the  certificates;  he  then  absconded 
Mid  not  account  to  the  plaintiff  for  the  sums  which 
«d  leoeived  from  the  society. 
'^  that  the  plaintiff  could  not  compel  the  society 
l^giBtw  her  as  the  owner  of  the  shares  and  credit 
fj?i*»_the  money  paid  to  A.  lif.—miloth 
■fy'^Jfa  Permanent  Building  Society,  ch.div. 

h^^^i^^*9t^Bcrr&wingj^wer9^Midake  of  law 
'^J^^mn*^  Banker  ^Winding  up-^Aeeount^ 


V. 

NOB., 
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Msrity.^Kn  uninoorporated  building  society  havhig 
no  borrowing  powers  havlAg  been  allowed  an  over- 
draft by  its  bankeMi  the  directors  signed  a  memoran- 
dum giving  the  bankers  a  lien  on  all  deeds  of  the 
society,  to  secure  all  balances  due  or  to  beoome  due 
on  the  ourrent  aooount  Annual  balanoe-sheets  show- 
ing the  balanoes  due  to  the  bankers  were  adopted  at 
the  annual  meetings.  The  society  having  been  wound 
up,  the  offldal  liquidator  brought  an  action  against 
the  bankers,  on  the  ground  that  the  oveMraf  te  were 
uUrd  virtB,  to  recover  all  money  paid  to  them  by  the 
society  and  applied  in  discharge  of  the  loans. 

Held,  (1)  that  the  directors  had  been  under  a 
mistake  of  law  as  to  their  borrowing  powers  was  no 
answer  to  the  action  i  (S)  that  ttie  adoption  of  the 
balance-sheets  was  not  a  ratifioation  of  the  acts  of 
the  directors  i  (3)  that  the  bankers  were  eatitied  to 
stand  in  the  position  of  withdrawing  members  who 
had  been  paid  on  notioe  of  withdrawal  out  of  the 
money  advanced,  with  the  benefit  of  their  securitiee 
in  order  of  priority.-*^^[a<;Xf5nm  and  DUtrid  Builds 
ing  Sooidy  v.  Ounlife  Brooke,  c.A.-^29  Oh,  B.  902  ; 
63  L.  T.  741. 

4.  Winding  up — Prior iiy-^Depoeitort ^Borrowing 
pourera— XntrA  vires. — ^By  rule  1  uf  a  building  society, 
formed  under  6  ft  7  Will.  4,  c.  82,  it  was  declared 
that  the  society  was  established  "  for  the  purpose  of 
raising  by  monthly  subscriptions  and  deposits  on 
loans,  a  fund  to  make  advances  to  members  of  the 
value  of  their  shares,*'  to  enable  them  to  ereot  or 
purchase  houses  to  be  mortgaged  to  the  society  for 
the  purpose  of  securing  the  payments  prescribed  by 
the  rules  of  the  society.  The  24th  rule  provided  that 
the  directors  should  meet  at  certain  times  **  for  the 
purpose  of  conducting  the  business  of  the  society." 
By  rule  80,  at  the  end  of  CTery  Ato  years  a  general 
account  of  the  afEairs  of  the  society  was  to  be  pre- 
pared, showing  the  gross  receipts  and  expenditure  and 
liabilities,  and  if  in  taking  the  accounts  there  appeared 
to  be  a  deficiency  of  inoomef  by  which  the  sodety 
might  be  prevented  from  meeting  its  anticipated 
expenditure  and  liabilities,  the  amot4ut  of  tttch  defi- 
ciency should  be  equally  apportioned  by  the  directors 
between  the  investing  and  borrowing  members,  and 
be  paid  forthwith  by  such  mohthlv  or  qttafterly 
instalments  as  the  directors  should  determiner 

Held,  that  by  rules  1  and  24  the  directors  Were 
empowered  to  borrow  money  from  nersons  othef  than 
members  of  the  company ;  that  rule  80  Was  not  ultra 
virei,  but  that  if  it  were,  rule  1  would  not  thereby 
be  made  uUrd  Wrei;  and  that  the  lenders  of 
money  to  the  society  were  Chtitled  in  the  winding  up 
of  the  society  to  pHority  over  the  members  of  the 
society. 

Judgment  of  Kay,  J.  (reported  33  W.  B.  575, 29  Oh, 
B.  182),  aifirmed.— in  re  Mutual  Aid  Permanent 
Building  Socidy,  Ex  parte  Anion,  o.A.  143-^0  Oh. 
B.  434 ;  55  L.  J.  Ob.  Ill ;  53  L.  T.  802. 

6.  Winding  up^Priority — l^oiiee  of  toithdrauKd, 
—In  1881  A.  deposited  dBSOO  with  a  Company  carrying 
on  the  business  of  a  building  society,  with  power  to 
receive  money  on  deposit,  and  withdrawable  on  notice. 
Interest  was  paid  till  June,  1884,  and  in  December, 

1884,  A.   gave  notioe  of  withdrawaL    In  January, 

1885,  a  winding-up  order  was  made,  A/s  deposit  not 
having  been  repaid. 

Held,  that  there  was  no  priority  between  depositors 
who  had  given  notioe  of  withdrawal  before  the  wind- 
ing-up petitioners  and  other  oreditors.— Jn  re  Pro- 
greeaive  Investment  and  Building  Socidy,  Ex  parte 
Corbold,  CH.D.  chl,  j. — 54  L.  T.  45. 

6.  Winding  up^Priority^No^ee  of  withdrawal^ 
inferesf.— The  rules  of  a  building  sodety  provided 
that  any  member  desirous  of  withdrawing  should,  by 
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A  month's  notioe  in  writing,  be  entiaed  to  reoei? e  hif 
sabfloription  money;  that  memben  withdrawing, 
whoee  aharee  were  fully  paid  np,  should  be  entitled  to 
flfe  per  cent,  interest.from  the  time  such  shares  were 
so  paid  up,  or  from  the  time  when  the  pre? ious  di?i« 
dend  was  paid  ;  and  that,  if  more  than  one  member 
should  give  notioe  to  withdraw,  they  should  be  paid 
in  rotation  according  to  the  priority  of  the  uotioes. 
The  society  was  ordered  to  be  wound  up.  and 
the  shareholders  consisted  of  three  dasses  ->  (1) 
Members  who  gave  early  notices  of  withdrawal  of 
their  shares  and  claimed  to  be  paid  out  of  the  assets 
in  priority  to  those  who  gave  later  notices;  (S) 
members  who  gave  later  notices  and  claimed  that  all 
the  withdrawing  members  should  be  paid  pari  pa$iu  ; 
(3)  members  who  gate  no  notice.  The  questions 
were,  whether  the  assets  should  be  distributed  Tpro 
raid  amongst  all  the  members  who  gave  notice  of 
withdrawal  before  the  winding  up  commenced,  or 
ought  to  be  distributed  amongst  them  In  priority  and 
rotation  according  to  the  successi? e  dates  of  their 
respecti?e  notices ;  and  whether  such  members  were 
entitled  to  ha?e  interest  added  to  their  respecti?e 
claims  from  the  date  of  the  winding  up  to  the 
respectif  e  dates  of  payment  of  their  claims. 

Held,  that  members  who  gate  notice  of  withdrawal 
before  the  winding  up  were  entitled  to  be  repaid  in 
priority  to  the  other  members,  and  that  members 
whose  shares  were  fully  paid  up  at  the  dates  of  their 
notices  were  entitled  to  interest  in  the  same  order  of 
priority  from  the  time  when  the  shares  were  fully 
paid  up  or  from  the  payment  of  the  last  difidend.— > 
In  re  Middleahoroughy  Redear,  Saltburn,  and  Clever 
land  Building  Society ,  ch.d.  kat,  j.— 53  L.  T.  203. 

BURIAL  FEES.— See  Eoolbsiastical  Law,  1. 

BYE-LAW. — See  Education  Acts  ;  Local  Goybbkkbnt, 
2 — 4 ;  Mabkbt,  1 ;  Municipal  Corpobation,  1 ; 
Tbaxwat,  1. 

CALLS.— See  Ooxpant,  33,  42. 

CANADA,  LAW  of:— 

1.  Appeal-^Privy  CouncU^'Oriminal  fnof^er- 
P(nuer$  of  Dominion  ParHamen^—Briiish  North 
America  Act,  1871  (34  A  35  Viet.  c.  28),  s.  4.— The 
rule  of  the  Judicial  Committee  is  not  to  grant  leaye 
to  appeal  in  criminal  cases  except  wheore  some  clear 
departure  from  the  requirements  of  Justice  is  alleged 
to  have  taken  place. 

The  34  ft  35  Vict  o.  28  Tests  in  the  Parliament  of 
Canada  the  utmost  discretion  of  enactment  for  obtain- 
ing ''the  administration,  peace,  order,  and  good 
goTemment  of  any  territory  not  for  the  time  being 
included  in  any  province."— AM  t.  TJie  Queen,  p.c. 
—10  App.  675 ;  55  L.  J.  P.  C.  28. 

S.  Company  —  Winding  up  —  Priority  —  Oroum 
righte.^^ThB  Crown  is  bound  by  the  two  Codes  of 
Lower  Canada,  and  can  claim  no  priority  in  a  liqui- 
dation which  is  not  allowed  by  the  CodeB.^^Exchange 
Bank  of  Canada  ▼.  The  Qiuin,  p.o. — 11  App.  157 ; 
55  L.  J.  P.  a  5 ;  54  L.  T.  802. 

8.  Mortgag&^Bhare  under  wiU'-'Notice  of  chargee. 
—A  regirtered  deed  referred  to  and  incorporated 
other  transfers  and  agreements,  from  which  it  ap- 
peared that  the  deed,  though  professedly  one  of  sale, 
was  in  substance  a  transfer  to  the  ostensible  pur- 
chaser of  an  estate  spedflcally  allotted  to  him  as  part 
of  his  share  in  the  residue  under  his  father's  will. 

Held,  that  a  mortgagee  from  the  purchaser  must  be 
held  to  haye  had  knowledge  that  the  property  was  by 
the  will  greve  de  iuhsiitutione  in  faTour  of  the  mort- 
gagor's wife  and  family,  his  usufruct  being  not  liable 
to  arrest  for  his  debts.— Car^  t.  Mokon,  Holmea  ▼. 
Oarierp  p.c— 10  App.  664 


4.  Sale  of  goode^Seisure  hy  Oasfanai 
sheriifs  sale  of  a  sugar  factoiy  wiftt 
machinery  therein,  as  of  an  immmbU,  hnj 
place  on  the  footing  that  the  property  wm 
of  all  charges,  the  Cttstoms  autboritifls  <« 
day,  acting  under  a  href  (Tcusufeinoe,  edied  ft 
machinery  and  refused  to  give  or  allow  dds 
the  whole  export  duties  chargeable  in  rttgnk 
machinery  had  been  paid« 

Held,  (1)  that  there  was  nothing  in  the  Cbl 
or  in  the  Procedure  Code  of  Lower  Oaasds  ti 
on  the  purchaser  the  obligation  to  pay  tbs  ] 
get  possession  as  he  best  could ;  (8]  that,  vh 
claim  of  the  Crown  was  well  foanded  or 
seizlDg  and  detaining  of  the  machinery  « 
warrant  regular  upon  the  face  of  it,  end  ptei 
seller  from  gifing  possession,  and  relisfsd 
chaser  from  liability  to  pay  the  pnca.— A 
Compagnie  de  Fivee  LiUe,  p.c— 10  App.  ' 
L.  J.  P.  C.  34 ;  54  L.  T.  97. 

5.  WiU^Conelrudum'^  Power  of 
Illuiory  appointment — ^The  English  wQIof  a 
domiciled  in    Lower    Canada   must  be 
according  to  the  law  of  that  profinoe. 

The  English  doctrine  as  to  Olnso^  ni; 
stantial  appointments  under  a  power  ii  noti 
the  law  of  Lower  Canada. 

A'.,  who  was  domiciled  in  Lower  Canais, 
part  of  his  residuary  estate  to  his 
to  ''  pay  upon  the  death  of  my  son  the 
to  such  son's  children  in  sno^  proportion 
son  shall  decide  by  his  last  will  and 
default  of  such  decision,  then  ahare  an 
their  absolute  property  for  erer." 

Held,  that  the  son  had  not  only  the 
tion  the  capital  between  all  his  children, 
hie  existing  marriage  or  any  future  one, 
right  to  dispose  of  the  property  infiTo« 
more  of  his  children  to  the  exclusion  of  ' 
M'Qihhon  t.  AhhoU,  P.O.— 10  App.  6SI ; 
C.  39. 

CAPE  of  GOOD  HOPE,  LAW  of  :— 

1.  Roman  Dutch  law —  Water '^l 
Lieenae^SighU  of  riparian  ot^nert.— TliJ 
the  user  and  enjoyment  of  water 
license,  unless,  from  the  construction  of  ti»i 
it  appears  that  a  precarious  enjoyment  wj 
does  not  prevent  a  title  thereto  being  i 
prescription  when  the  due  period  of  [ 
elapsed.    When  once  acquired,  such 
lost  by  any  act  short  of  surTender— <.;^ 
for  a  second  license,  though  such  ant    " 
haye  made  the  user  precarious,  apart  iroBi| 
prescription. 

It  is  Tory  doubtful  whether,  by  tiiel 
law,  the  owner  of  the  eouroe  of  a  straaei  I 
dominion  over  its  waters,  or  iriiether  '^ 
riparian  owners  are  not  analogous  to 
English  law. 

Miner  t.  ^moicr,  7  W.  B.  328,  IS  Moaj 
and  VanBredaj.aUberhauBr,  18  W.&f 
P.  C.  99,  approTed.— Oomnussioiun  ofi 
y.  Hugo,  p.o.  18—10  App.  S36 ;  54  L.  /•  P>< 

2.  fftK— ConsfrucWon.- A.  and  R,wb»ll 
married  in  community  of  proper^,  ^  M 
derised  real  estate  to  their  two  sons,  v^^*^ 
on  alienation,  and  with  a  proriso  that  "the r 
among  our  grandchildren  shall  alvaye  bs*** 
right  thereto,  and  after  the  decease  of  n*l 
remain  in  possession  thereof,  with  ^'  ^, , 
however,  that  the  other  heiis  who  m^  » ' 
shall  enjoy  equal  share  and  right  thento  >  • 
be  for  the  convenience  and  benefit  of  oeg^ 
and  grandchQdren,  so  that  alwaje  theewe**^ 
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tfehildren  htm  the  priftt^e."  Ko  other  ion  wie 
^  end  the  younger  eon  entered  Into  poeeeeelon  of 
die  propertj,  and  died  leafing  ten  ohfldren. 
dd,  that  the  eldest  of  the  ten  dhildren  was  entitled 
a  whole  of  hie  father's  moiety.— i>d  Jager  ▼.  De 
r»  p.c.<-ll  App.  411 ;  55  L.  J.  P  0.  28 ;  54  L.  T. 

il.^See  CouPANY,  1—7. 

SB.— See  Bulvat,  2—4. 

AGE  TAX  :— 

nchbuilder-^IUpair'-^Loan  of  carriag&^Inland 
)mA<i,  1809  (33  A  33  Fiol.  e.  U^  a.  IS^-IfUand 
mAd,  1875  (88  ft  39  VieL  e.  28).  a.  11.— A 
ibiiOder  who  lends  a  oarriage  out  of  hia  stock  to 
jhwier  whose  oarriage  he  is  repairing  is  not  liable 
fgr  for  a  lioenae  on  suoh  oarriage  lent,  sinoe  he 
Mheep  each  carriage  for  nse  nor  keep  it  to  let 
Ills  under  32  &  33  Vict.  o.  14,  s.  18,  or  38  ft  39 
»e.  S3,  s.  11.— Z>ai^  >.  Thompson,  q.b.d.  411 — 
^T.495. 

\Mayor*s  Court — Borough  and  Local  Oouria  of 
I  Ad,  1872  (35  A  36  Vid.  e.  86),  tched.  par.  12 
I'i  Court  of  London  Procedure  Act,  1857  (20 
ficL  e.  dvii.),  m.  16,  19.— The  absolute  right  to 
a  cause  from  inferior  courts  by  a  writ  of 
( where  the  matter  inToWed  exceeds  £50  has 
I  away  with  by  35  ft  36  Yict  c.  86.— CWry 
,  a.B.D.  458—55  L.  J.  Q.  B.  292;  54  L.  T. 


^rter  sesaioni — Qoiworlca  Clauaea  Ad,  1847 
11  Vid,  c  15),  a.  35— Jfijiitry — Appointment  of 
linaer.— Section  35  of  the  Gkuiworks  Glaoees  Act, 
.does  not  give  a  court  of  quarter  sessions  Juris- 
Ito  appoint  a  gas  engineer  to  assist  an  accountant 
M  under  the  Act  to  examine  the  condition  of 
company,  and  any  such  order  will  be  quashed 
iWoroW.— ife^.  ▼.  Brindtey,  a.B.D.— 34  L.  T. 


Itfio  Jcsnon  of  tbx  Fbaob,  !• 

CiBLES  ACT.— See  Wabraittt. 

iNG  ORDER.  —  See  Husbamd  and  Wifb,  14 ; 
utai,  16 ;  SouoiTOB,  3—6. 

n.-^eADinKisT]UTioN,ll ;  Fbibndly  Socibtt  ; 

iGoTBBNMBNT,    1',   MADfTBKANOB ;    TbCBTBB,  16  ; 

jT,29,  30. 

KR.PARTY.  —  See  Damaobs,  6,  7;   Shippiko, 
18. 

(£•— See  Banxbr,  1;    Coiitbaot»  1;   CBiinNAii 

|6;  HOBTOAOB,10. 

GLEBE.— See  Jubibdictiom,  5. 

t  SETTLEMENTS,  LAW  of  :— 

^•^  Beach  grounde — Bighta  of  renftffs.— The 

B  uses  to  which  beach  grounds  of  rivers  are  dedi- 

irnder  art.  4  of  the  Ohina  Settlements  Land  and 

Bipal  Regulationii,  1854,  are  the  uses  to  which 

grounds  in  the  same  district  are  ordinarily  sub- 

HUid  inch  dedication  does  not  depri? e  a  renter  of 

Fty  iu  the  grounds,  but  he  takes  the  grounds  on 

^ifcion  that  they  artf  to  be  held  subject  to  such 

^  And  he  may  be  restrained  from  doing  anything 

P««t«it  with  the  rights  of  the  public— /nc«  ▼. 

gwj.  P.C.— 11  App.  180 ;  55  L,  J.  P.  0. 19 ;  54 

^l^N  ACTION:^ 

^j^i-^ Notice^  Trud  —  Vduniary  aaaign- 

•  tor'^****  a  note  instructing  trustees  to  pay 

^'  oertaiu  moneys  due  to  G.  from  them,  and 


sent  it  to  the  trustees,  who  agreed  to  act  upon  it 
prorided  they  were  satisfied  that  L.  could  give  them 
a  proper  reoeipt  for  the  money. 

Held,  that,  whether  this  transaction  was  to  be  re- 
garded as  an  equitable  or  legal  asrignment,  as  the 
assignor  had  done  all  in  his  power  to  complete  it,  and 
the  trustees  had  aocepted  the  obligation,  the  assign- 
ment was  elEectua].— fTardin^  ▼.  Harding,  a  b.o.  775. 

See  also  Bamkbuptct,  16. 
GOAL  MINE.— See  Mnrmo,  2. 


COLLISION.— See  .Damaobs,  * 8— 10;    Pbactiob,    31a, 
42  ;  Shippino,  6 — 19. 

COMMISSION.— See  Damaobs,  8 ;  Pbikoipal  akd  Aobnt, 
2,3. 

COMPANY: 

Oapitait— 

1.  InereoM^Fr^erenoa  aAares.— When  the  memo- 
randum  of  association  of  a  company  oontdns  a  **  power 
to  increase  the  capital,"  and  the  articles  authorise  the 
issue  of  new  preference  shares,  the  company  is  at 
liberty  to  create  new  preferenoe  oapitaL— /»  re  South 
Durham  Brewery  Co.,  g.a.  126— -31  Oh.  D.  261 ;  55 
L.J.  Ch.  179;  53  L.  T.  928. 

2.  BeduMm'-'Artidea  of  aaaodation'^  Special 
reaolutiona-'Compania  Ad,  1867  (30  A  31  Vht.  e. 
131),  I.  9.— A  limited  company,  haTing  no  power  to 
reduce  its  capital  by  its  ori^nal  rogations,  at  an 
extraordinary  general  meeting  on  the  30th  of 
October,  1885,  passed  two  resolutions;  the  first 
passed  in  order  of  time  being  that  an  article  be  in-* 
sorted  in  the  articles  of  association  **  that  the  com- 
pany may  from  time  to  time  reduce  its  capital,"  the 
second  that  **  the  capital  be  reduced  from  £80,000  to 
£72,000."  Hie  two  resolutions  were  confirmed  at  a 
subsequent  extraordinary  general  meeting.  A  peti- 
tion was  then  presented  for  the  confirmation  by  the 
court  of  the  reduction  of  the  capital  in  pursuance  of 
the  proTirions  of  the  Companies  Act,  1867,  s.  9, 

Held,  that  the  special  resolution  altering  the  original 
regulations  was  duly  passed ;  but  that  nothing  more 
had  been  effected,  and  that  a  fresh  special  resolution 
must  be  obtained  anthoriring  the  contemplated  reduc- 
tion of  capital 

Decision  of  Kay,  J.,  aifinned.— 7n  re  Patent  Invert 
Sugar  Co,,  o.a.  169—31  Oh.  D.  166 ;  53  L.  T.  737. 

3.  Bedudion  —  Pdition  —  Advertiaement  —  Com- 
paniea  Ad,  1877  (40  A  41  Vid.  c  26),  w.  3,  4— 
General  Order  of  March,  1868,  rr.  5, 16.— A  petition 
to  reduce  the  capital  of  a  company,  where  the  rights 
of  creditors  are  not  affected,  may  be  adTortised  at 
once,  without  waiting  until  a  list  of  crediton  has  been 
settled  by  the  chief  clerk.— In  re  JPeople*a  Ca/4  Co,, 
0H.D.  PBA.,  J.  229—55  L.  J.  Oh.  312. 

4.  Beduetion  —  Petition  —  Advertisement^  Com^ 
paniea  Ad,  1867,  M.  9,  11— C7ompanie8  Act,  1877,  aa. 
2,  4r~0eneral  Order,  March^  1868,  rr.  14,'  16.— On 
petition  for  reduction  of  capital  by  cancelling  capital 
which  was  lost,  or  unrepresented  by  BTailable  assets, 
the  court  dispensed  with  the  list  or  chief  clerk's 
certificate  of  creditors,  but  ordered  the  petition  to  be 
ad? ertised  in  Form  8  to  the  Schedule  to  the  Gtoeral 
Order  of  March,  1868.— In  re  London  and  County 
Plate  Qlaaa  Inaurance  Co.,  ok.d.  xat,  7.-53  L.  T. 
486. 

5.  Beduetion  —  Pdition  —  Advertiaement  —  (7oot- 
paniei  Ad,  1867,  a,  lO^Companiea  Ad,  1877,  a,  4.— 
On  petition  to  confirm  a  resolution  for  reduction  of 
capital,  where  capital  had  been  lost,  after  a  resolution 
not  iuTolring  the  diminution  of  liability  in  respect  of 
unpaid  capital  or  payment  to  any  shareholder  of  paid- 
up  capital,  the    preliminary  adTertisement   of   the 

46 


SI 


Comptan^. 


DIGEST. 


Camipany* 


•J 


petttion  waadifpensed  wiib.— >/n  r«  BrUUh  Land  and 
Mortgage  Co.  of  America^  (jk.o«  Y.aB,— 58  L.  T.  758. 

6.  BedueUon^Pemion-^^AdverHBemeni^Fire  in- 
mirance  company — Local  agendeB — Companies  Ad, 
1877,  e,  4.-— On  s  petition  for  zedootioa  of  capital  of 
a  fire  instuanoe  oomp&ny  baring  agenoiea  in  Ireland, 
the  provinoes,  and  ateoad*  the  oonrt  directed  notice  of 
the  presentation  of  the  petition,  and  the  day  fixed  for 
ita  hearing,  to  be  inierted  in  the  London  and  DMin 
OazeUea,  and  in  newspapers  ciroolating  in  each  place 
at  which  the  company  had  agencies.— /a  re  Ltmdon 
and  Provineiai  lire  Inewnmee  Ob.,  obj>.  obi.,  j.— 55 
L.  J.  Cb.  630. 

7.  BeducHonr^PeUtion^-'AduertiBomeni^B^fiarenee 
to  chamherB-^Companiee  Act,  1867,  m.  9, 11, 13,  14— 
Companiee  Act,  1877,  M.  3, 4— General  Order,  Marehf 
1868,  rr.  2, 20.— A  limited  company,  which  had  issued 
only  a  small  portion  of  its  shares  on  which  nothing 
had  been  paid,  presented  a  petition  for  the  confirma- 
tion by  the  oonrt  of  a  resolution  passed  by  the  com- 
pany reducing  its  capital  from  £1,000,000  to  £400,000, 
and  for  liberty  to  dispense  with  the  words  '*and 
reduced  "  as  part  of  the  name  of  the  company.  No 
prospectus  of  the  company  had  been  issued.  The 
only  creditor  of  the  company  consented  to  the  reduc- 
tion. The  pieaeatatioii  ci  the  petiticn  had  been 
adyertised. 

Held,  that  the  eider  <wifarmfag  tiw  reaolutfoa  might 
be  made  at  once  withent  any  referenee  to  chambers, 
and  without  any  f  uxthei  adTcrtiaement ;  and  that  the 
use  of  the  words  "  and  reduced  "  might  be  dispensed 
with  on  the  produotlon  of  an  aJfidayit  that  no  pro- 
spectus had  been  iMoed.— Jii  re  Weat  A/Hean  TeU" 
graph  Co^  chj>.  fia«»  j.  411-«i55  L.  J.  Oh.  486. 

CONIBIBUTOBY— 

8.  Allotmenf^Oonditional  applioaiianr^OondiHon 
euUequenf-^Companiee  Act,  1862  (25  A  26  Vtet^c.  89), 
s.  83 — Oomj>anie$  Ad,  1867,  a.  25. — A*,  who  was 
under  certain  liabilities  in  respect  of  a  company  which 
was  being  wound  up,  agreed  to  pay  a  sun  of  £700  to 
a  new  company,  which  was  being  formed  for  taking 
oTer  the  assets  and  liabHitief  of  the  old  eompai^,  on 
being  relieTed  of  his  liabilities  within  two  years.  The 
agreement  for  transfer  provided  {inter  cdia)  that  every 
shareholder  of  the  old  company  should,  in  respect  of 

.  each  share  therein  held  by  him,  be  entitled  to  require 
the  new  company  to  allot  him  one  ordinary  £5  share 
in  the  new  company,  but  that  no  sum  should  be 
deemed  to  be  paid  up  thereon.  B.,  who  had  been  a 
•hareholder  in  tiie  old  company,  applied  for  700  shares 
in  the  new  company,  **  on  condition  that  I  am  credited 
with  £1  per  share  paid  hdto  a  fund  by  B."  The  700 
sbaree  were  allotted  to  him,  and  the  word  ''con- 
ditional" was  written  against  them  in  the  share 
register.  B.  subsequently  sold  400  of  these  shares  to 
C.y  to  whom  the  oertffloatee  of  tnmifer  were  sent  by 
ttie  new  company.  The  new  company  was  wound  np. 
Held,  on  an  application  by  B.  and  0.  to  have  thdr 
names  remoTcd  by  the  oiOcial  liquidator  from  the  list 
of  contributories,  that  the  condition  of  B.'s  applica- 
tion was  a  condition  subsequent,  and  that,  both 
B.  and  0.  were  rightly  placed  on  the  list. — In  re 
Southport  and  WaA  Lancaehirc  Banking  Co,  ;  8her» 
rington'e  case;  Fieher^t  caee^  c.a.  49—31  Oh.  D.  181 ; 
53  L.  T.  832. 

9.  Allotment — Conditional  application — Trane/er 
of  aharei^Companiee  Ad,  1862,  s.  23.— F.  applied 
for  shares  in  a  company  ''  on  condition  "  of  being 
f  credited  with  £1  per  share  paid  into  a  fund  by  B.'^ 
The  shares  were  allotted  to  F.  and  his  name  placed 
,o,n  the  register,  and  marked  "  conditiona]."  F«  trans- 
ferred some  of  the  shares  to  S.  When  the  company 
jfept  intjp  U^u^dation  ^'s  f 0^4  hf^  mt  bMO  IMUd  to 
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the  company,  and  tbqr  wbm  not  snttHslttit 
coMtttiott,  thonforo^  attached  to  F.'s  spfMH 
not  pedtonaad.  The  liqnUator  plaosd  P.nll 
thelktol  coKtnbatoiies. 

Held,  that  the  condition  was  a  eoodttii 
quent,  and  could  not  be  enfoned  aitei  lhell|d 
had  commenoed,  and  that  F.  and  8.  wen 
within  section  83  of  the  Oompasies  Ad, ' 
rightly  placed  on  the  list  of  eontribatoEici^ 
Bouthport  and  Weet  Lancaehire  Beakieg  Oe-; 
rington'e  eaee;  Fieher'e  eaee  (2),  ca.  336-S 
Gh.  497. 

10.  Diredor^Eitoppel^Windingi  W^ 
Ad,  1862,  ss.  23,  51.— In  1879  a  c 
shares,  of  which  A.  took  ten.  A.  was,  sanl  net 
to  act  as,  a  director  tlU  the  winding  vg,  ui)k 
remained  on  the  regiitet  for  the  ten  absM. 
the  whiding  np  A.  applied  to  have  Us  mmii 
from  the  register,  on  the  ground  thM  ha  mi 
tba  shares,  and  that  the  ehaiea  wsMioid 
statutory  interral  did  not  elapse  betwssa  i 
when  the  resolution  to  issue  sharssms 
the  meeting  when  the  resolution  was 

Held,  that  A.  had  knowingly  allowed 
remain  on  the  register,  and  that,  whether 
were  originally  void  or  not;  he  oouid  not 
name  remoTcd  after  rights  of  creditors  had ' 
— In  re  MiiUfe  Bale  Lime  Co,,  cbj)it.  t 
31  Ch.  D.  811 ;  55  L.  J.  Ch.  803 ;  53  L. 

11.  IHredere    Memorandmn  of 

pudiation—^Dday^-'Companiee  Act,  1862,  i 
23.— A«  signed  the  memorandum  of  i 
company  for  100  shares,  and  was  oae  i 
directors,  but  he  only  attended  one  me 
company  had  no  power  to  accept  suiiendsn^ 
A.  was  informed  by  the  seoretuy  that  his  il 
been  taken  up  by  B. ;  that  a  new  direcCflil 
elected  in  his  place;   and  that  no 
necessary.    In  1879  a  winding-up  ordsri 
and  two  of  the  directors  were  appointed  Y 
Four  years  afterwards  a  new  liquidator  wm  i 
in  their  place,  who  pot  A.  on  the  lilt  o(  ( 
tories. 

Held,  that  A.  was  liable  as  a  contn^ntoif^ 
shares,  notwithstanding  the  delay.— is  n  4 
Coal  and  Canal  Co^  ^  parte  Wateoe,  c&ft^ 
—54  L.  T.  233. 

li.-^Direetor^Quali/teaium.^'The  i 
dation  of  a  company  provided  that  the 
should,  within   two  montlis  of  ths  d 
appointment,  become  the  registered  ] 
shares  of  £1  each,  and  that  the  first 
company  should  be  appointed  by  a  me 
scribars  to  the  memorandum  of  assoeistiaB^ 
after  registration.    The  company  was  i 
the  11th  of  January,  1884.    A  meeting  < 
soribers  to  the  memorandum  was  held  on  I 
January,  and  T.,  who  was  not  a  subseiib^l 
pointed  one  of  the  first  directors.    A  dnftj 
tus  was  then  settled  and  signed  by  tbe  r" 
sent,  including  T.,  and  T.'a  name  was  -^     . 
director.    T.  aUeged  that  he  did  not  ^Daff99e\ 
pany  was  formed  before  tbe  meeting  of  tkel 
thought  it  a  preliminary  meeting,    fle  nr^' 
another  meeting  nor  in  any  way  acted  ss  i 
applied  for  nor  was  allotted  any  •>utfei'^  , 
pany  was  ordered  to  be  wound  op  oa  twj 
August,  1886.    The  liquidator  dsimsd  t»  "^ 
the  list  of  contributories  for  250  sharea. 

Held,  that  T.  could  not  be  taken  to  teMl 
director,  and  could  not  be  put  on  the  W" f 
tories.— in  re  Bel/  Ading  Seming  Matkvn  i 
^Mk.,  J.  758—54  L  T.  676, 
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i^i?ei^iialAm  0/  dirtekt'^Oom'j^niu  Clatue$ 
9olid<aiom  Ad,  1845  (B  A  9  Viet.  0.  16),  4.  86.— 
i  private  Act  inoorporating  a  railway  oompanj, 
Mutdaat  was  deaoribed  as  a  promoter  of  the 
lltaking  and  as  one  of  the  first  direotors  of  the 
^7,  wlio  were  to  remain  in  offloe  till  the  flnt 
ISU  meeting  of  the  company.  A  director's 
Msation  was  to  be  at  least  100  shares,  The 
fidant  attended  only  one  board  meeting,  after 
ik  he  seat  in  his  resignation,  which  the  board 
ptsd,  and  no  s)iares  yfes^  ever  allotted  to  him. 
IS  jsars  af  tervi^rds  an  Act  was  passed  to  abandon 
■ndertaking.  The  plaintiff  objalned  a  judgment 
jlft  the  oompany  for  serrices  as  surveyor,  rendered 
pe  the  formation  of  the  company,  and,  on  his 
bg  a  writ  of  fi.  /a.,  the  sheriff  returned  nuUa 


I 


oourt  refused  leaye  to  the  plalntlfl  to  issue 
iMion  againat  the  defendant  under  section  86  of 
lOsmpaniee  Glauses  Oonsolidation  Act,  1845.— 
Mf  ▼.  BrsM,  Q.s.i>.— 54  L.  T.  165. 

LJPsecu/or — Perwnal  lidbility^lkdiflcaiion  of 
er.— In  1882,  bn  the  amalgamation  of  the  8.  and 
fsUng  companies.  A.,  a  shareholder  in  the  8. 
isceifed  a  drcolar  aaking  if  he  would  exchange 
0  bhares  for  100  shares  in  the  C.  bank.  A. 
ad  In  1883  his  executor  wrote  to  the  C.  bank, 
log  certificate  of  A.'s  shares  in  the  8.  bank,  and 
tor  shares  in  the  0.  bank.  The  manager  replied 
bs  protMite  must  be  exhibited,  and  that  the 
vou]d  be  entered  in  the  names  of  the  executors 
lally.  A  certificate  was  then  made  out  in  the 
Ion*  names,  but  the  executors  refused  to  accept 
i  oertifioate,  which  was  then  cancelled,  and  a 
iartiacate  for  100  shases  was  made  out  In  A.'s 

The  0.  bank  was  wound  up. 
I,  that  the  register  of  shaieholdtra  must  be  recti- 
itriUng  out  the  name  of  A.  and  subetitating 

tors, 
of   Kay,  J.,  affirmed.— /a  re    OAsi^trs 

Oc,  Ihkff*%  cose,  OJL.—  88  Oh.  D.  801. 

'mvwandwm  of  oiBociaiion  —  Signature  — 
Ion  for  additional  ihareB-^Oompaniit  Ad, 
at.  8,  23. — A.,  a  director  of  a  company,  who 
led  the  memorandum  of  association  for  fifty 
afterwards  applied  for  and  obtained  100 
|li  vithout  stating  that  those  already  subscribed 
vs  to  be  included  in  the  number. 
Id,  thst  the  100  shares  must  be  taken  to  have 
ImI  the  fifty  ;  that  A.  had  done  all  that  he  could 
pired  to  do ;  and  that  he  could  not  now  be  put 

•  litt  of  eontrlbutoriss  for  fifty  shares  in  addition 
1 100. — In  re  CrooJce'a  Mining  and  SmeHing  Co,, 
Bt^<  taat,  0H.D.  y.CB.  862— 31  Gh.  P.  480;  55 
Oh.  509 ;  54  L.  T.  805. 

•  Mmorandum  0/  aisodaiion — Signature  hy 
rrrCompanie$  Act,  1862,  s,  6. — A  person's  name 
k*  lubscribed  to  the  memorandum  of  association 

company  by  his  authorised  agent ;  and  it  is  not 
tery  that  the  authority  to  sign  should  be  under 

1^  T.  Johnton,  3  Scott,  289,  2  BIng.  N.  0.  776, 
blaed. 

Malon  of  Bacon,  V.C.,  affirmed.— /n  re  Whitley 
™w«.  Ex  parte  Callan,  c.a.  505—82  Ch.  D.  837 ; 
^  J.  Oh.  540;  54L.T.  912. 

"•  ^tt^er  of  eharee — Non- registration — Laches 
^Pany.^In  February,  1883,  A.,  who  was  the 
|*^d  holder  of  shares  in  a  company,  executed  for 
bl^J^  of  transfer,  the  name  of  the  transferee 
^iSEt  ia  blank,  and  banded  the  transfer  and  share 
"^^^te  tg  the  purchaser.    The  transfer  and  certifi- 


cate oame  Into  the  possession  of  W.,  who^  in  Febroary, 
1884,  filled  la  his  own  name  as  transferee  and  sent 
the  oomplete  transfer,  with  the  oertlfloate,  to  the 
office  of  tiie  oompany,  requesting  that  the  shares 
might  be  registered  in  his  name  and  a  new  oortiflcate 
Issued.  A.  took  no  steps  to  get  the  transfer  regis- 
tered. Tbrongh  the  default  of  theomnpany  the  trans- 
fer never  was  registered.  A  windlng-np  order  was 
made  and  A.  applied  to  haye  B.*8  name  snbstituted 
for  his  as  the  holder  of  the  shares. 

Held  that  A.  was  entitled  to  the  order  asked  for.— 
In  re  Maneheder  and  Oldham  Bank,  oh.d.  pbi.,  j.— 
54  L.  J.  Ch.  926. 

18. — Fraudulent  preferenee^SitHng  aetde'^Com" 
panies  Act,  1862,  s.  164. — A  debenture-holder  cannot, 
without  giving  up  his  security  for  the  benefit  of  the 
general  creditors,  avail  himself  of  the  164th  section  so 
as  to  set  aside  a  transaction  as  a  fraudulent  prefer- 
ence, even  if  he  sues  for  himself  and  all  the  other 
debenture-holders,  and  is  supported  by  the  official 
liquidator.— TTt/moM  v.  London  Celluloid  Co,,  oh.d. 
V.O.B.  342-31  Oh.  D.  425;  55  t.  J.  Ob.  449;  54 
L.  T.  206, 

DlBBCTOR — 

19.  Appointment^Vdlidity — Articles  of  association 
— Quorum, — By  the  articles  of  association  of  a  joint 
stock  company  it  was  provided  that  the  regulations  of 
Table  A.  (Oompanies  Act,  1862,  sched.  I.)  should 
apply,  except  so  far  as  they  might  be  varied  by  the 
aitidei,  and  by  one  of  the  articles  of  association  It  was 
provided  that  the  number  of  directors  of  the  company 
should  be  not  less  than  three  nor  more  than  ten, 
unless  otherwise  determined  by  the  oompany  in  general 
meeting,  and  two  directors  should  form  a  miorum* 
By  section  52  of  Table  A.  It  is  provided  niat  the 
number  of  the  directors  and  the  names  of  the  first 
direotors  shall  be  determined  by  the  subscribers  of 
the  memorandam  of  association,  and  by  section  53  of 
Table  A.  it  is  prorlded  that  until  direotors  are  ^;»- 
pointed  the  snbscribsrs  of  the  memorandum  of  associa- 
tion shall  be  deemed  to  be  directors. 

Held,  that  the  provision  as  to  a  guarwn  In  the 
articles  of  association  does  not  apply  to  the  case  of  the 
subscribers  of  the  memorandum  of  association,  and 
that  it  was  not  competent  for  a  minority  of  them  to 
appoint  directors. — In  re  London  and  South  Counties 
Freehold  Land  Co,,  gh.]>.  chi.,  j.  163-r-31  Oh.  D.  223  ; 
55L.  J.  Gb.  224;  54  L.  T.  44. 

20.  Breach  of  trust — Acts  of  co'diredors-^Acgu/l^ 
escence. — A  director  of  a  company  incurs  liability  as 
soon  as  he  becomes  aware  of  breaches  of  trust  by  his 
co-directors,  even  if  he  has  not  directly  sanctlone4  them, 
and  he  will  become  personally  liable  for  any  loss  sus* 
tained  if  be  omits  to  take  proper  steps  to  prevent  his 
CO. directors*  misjconduct,  or  to  take  any  necessary 
proceedings  againat  them. — Jackson  v.  Mumter  Banh^ 
v.c.  (Ir.)— 15  L.  K.  Ir.  356. 

21.  Breach  of  trust-^OonMbution — Bankruptey-^ 
Discharge — Bankruptcy  Act,  1869  (32  <6  33  Vid,  c. 
71),  s,  4d —Liability  of  eaoecutor, — Edwards,  Evsns, 
and  Long,  were  direotors  of  a  company.  At  a  meeting 
of  the  directors  in  1876,  at  which  Evens  was  present, 
but  not  Edwards  or  Long,  aloanof  £800  wasantborised. 
The  minutes  of  this  meeting  were  confirmed  at  a  sub- 
sequent meeting,  at  which  Evens  and  Edwards  were 
present,  but  not  Long.  The  borrowers  subsequently 
repaid  £200,  bat  they  never  repaid  the  remaining  £600. 
At  another  meeting  of  the  board,  at  which  Evens, 
Edwards,  and  Long  were  present,  a  loan  of  £1,000 
was  authorised,  after  a  protest  from  Edwards.  At  a 
subsequent  meeting  the  minutes  of  the  previous 
meeting  were  confirmed,  and  a  cheque  for  i6400  was 
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•igned  bj  Edwards  and  hand«d  to  the  bonowen  as 
part  of  the  ad? ance  of  £1,000.  A  farther  sum  of  £400 
was  flnbteqaently  advanoed  bj  the  oompany  to  the 
borrowers  in  parsnanoe  of  the  reeolution.  The  first 
£400  was  subsequently  repaid,  but  the  seoond  £400 
was  not  In  1879  E?ens  went  into  liquidation  and 
obtained  his  discharge.  In  1880  the  oompany  ob« 
tained  judgment  against  the  plaintiff  for  the  two  sums 
of  £d00  and  £400,  with  interest,  which  he  paid.  He 
then  brought  this  action  against  Edwards,  Long,  and 
Evens  for  contribution.  Long  died  after  the  com- 
mencement of  the  action,  and  his  administrator  was 
made  a  defendant. 

Held,  that  neither  Edwards  nor  Long  were  liable  in 
respect  of  the  £600,  but  that  they  were  both  liable  in 
respect  of  the  £400. 

Held,  also,  that  E?ens  was  liable  for  both  sums,  and 
that,  his  liabiUty  being  <<  a  liability  incurred  by  means 
of  breach  of  trust ''  within  the  meaning  of  section  49  of 
the  Bankruptcy  Act,  1869,  his  discharge  did  not 
release  him. 

Held,  also,  that  the  action  surrived  against  Long's 
estate.-*^77isA:{/;  t.  Edwards,  oh.d.  pba,  j.  96—81 
Oh.  B.  100;  55  L.  J.  Oh.  81 ;  53  L.  T.  949. 

SS.  Mu/eaiance — Oi/i  hy  promoten^'QudlijUaiiim 
shares — Bspayment— Interest — Companies  Act,  1862, 
s.  165.— M.,  a  director  of  a  company,  receifed  from 
the  promoters  £1,000  to  buy  his  qualification  shares. 
M.  paid  for  the  shares  with  the  £1,000,  and  by  his 
assistance  the  oompany  was  formed  and  registered  to 
buy  a  quarry  from  the  promoters.  Hie  company 
went  into  liquidation,  and  M.  offered  to  give  up  the 
shares.  It  was  admitted  that  when  he  bought  the 
shares  they  were  worth  £1,000. 

Held,  that  M.  must  pay  to  the  liquidator  £1,000, 
with  interest  dt  five  per  cent,  from  the  date  of  the  gift 
— In  re  Drum  Stale  Quarry  Co,,  Madean^s  ease,  aH.D. 
ULT,  J.— 55  L.  J.  Oh.  36;  53  L.  T.  250. 

23.  Mortgage-^RegUtroHon^Companies  Act,  1862, 
s.  48.  —In  June,  1874,  a  company  mortgaged  their 
property  to  A.,  B.,  and  0.,  of  whom  A.  and  0.  were 
directors,  and  subsequently  B.  assigned  his  interest 
in  the  mortgage  to  A.  and  0.,  who  executed  a  sub- 
mortgage io  D.  The  mortgage  was  not  registered  by 
the  oompany.  The  deed  provided  that  the  loan 
should  not  be  called  in  for  seven  years;  and,  in  1881, 
on  the  expiration  of  that  term,  an  arrangement  was 
made  for  the  continuance  of  the  loan  for  another 
seven  years.  The  secretary  of  the  oompany  then 
took  the  register  of  transfers,  struck  out  the  word 
*' transfers"  at  the  head  of  the  last  page,  and  sub- 
stituted the  word  "mortgages,"  and  made  entries 
purporting  to  give  the  date  of  the  mortgage,  a  de- 
scription of  the  property  mortgaged,  the  amount  of 
the  charge,  and  the  names  of  the  persons  entitied  to 
the  charge.  The  entry  of  the  date  was  incorrect,  and 
the  entries  referred  to  two  mortgages  making  up  the 
same  principal  sum  and  comprising  the  same  property 
as  the  mortgage  actually  executed.  No  inquiry  was 
made  for  the  register  of  mortgages  by  any  director  or 
shareholder  of  the  company.  No  other  mortgage  was 
executed  by  the  oompany. 

Held,  that  these  entries  constituted  a  sufficient 
registration  to  entiUe  A.  and  0.  to  enforce  the  mort- 
gage against  the  liquidator  of  the  company. — In  re 
Underbank  Mills  Cation  Co,,  oh.d.  fba.,  j.  181.— 
31  Oh.  D.  227  ;  55  L.  J.  Ob.  225. 

Illsoal  Association— 

24.  Loan  society  —  Friendly  Soeieiies  Aot,  1875 
(38  &  39  Vict,  c  60},  s.  8,  tub-section  5 — Companies 
Actf  1862,  s.  4.— A  society  formed  to  create  funds,  by 
weeldy  subscriptions  of  the  members,  to  be  lent  to 
members  or  invested  according  to  certain  rules,  and 
authorised  by  the  Treasury,  in  pursuance  of  section  8, 


sub-section  5,  of  the  Friendly  Sodetiss  Ask,  W\ 
not  be  registered  under  the  Oompanisa  Aeti  U 
Peat  V.  Fowler,  a.B.D.  366—55  L.  J.  Q,  B.  I7L 

LlQUIDATOn — 

25.  Bemoval — Lunacy'-^  Jurisdidtiim^  Stm 
Court—Companies  Ad,  1862,  sf.  81,  140^  ~ 
company  formed  for  the  purpose  of  woiklsf  l 
situated  within  the  Jurisdiction  of  tiu  ~ 
Oourt  went  into  voluntary  liqnidattoa, 
property  of  the  company  vras  sold*  The  Hf 
having  become  lunatic,  and  a  small  bslsoos  Ml 
in  his  hands,  an  appUoatlon  was  mads  to  III 
Oourt  for  his  removal  and  for  the 
another  liquidator  in  his  place. 

Held,  that  the  High  Oourt  had  ] 
the  order.— In  re  North  Motion  ITM^Oh 
XAT,  J.  527—54  L.  T.  602. 

26.  Bemoval -^Seceiver^DiscretiM^SM 
of  Zt^t  dolor.— In  an  action  biou^t  sgaisiti 
pany  to  enforce  a  charge  on  calls  doe  (nm 
holders,  the  plaintiffs  were,  in  Augut,  1884,  m 
receivers,  la  October,  1884,  the  compsoyn 
voluntary  liquidation,  and  in  Novembai^  II 
order  was  made  for  carrying  on  the  windinf  \ 
the  snpervlBion.  In  June,  1885,  CbiiUbj,!^ 
the  plaintiffs,  and  appointed  the  liqnidatoni 
on  the  ground  that  the  liquidators  could  « 
outstanding  calls  more  expeditiously  sod  1« 
sively  than  the  plaintiffs. 

On  appeal,  the  court  declined  to  biterfen 
exercise   of    Ohitty,    J.'s    discretion.  —  *' 
Northumberland  Avenue  Hotd  Co.,  oa. 
611. 

F^KOTBR-— 

27.  ProJUs-^Bepaymmt^*'  Ofieer** 
Companies  Ad,  1862,  s.   165.— Ibe 
company  is  not  an  oflScer  under  ssctioa  i 
Oompanies  Act,  1862. 

Ex  parte  Valpy  and  Chaplin,  20  W.  B.  J 
7  Oh.  289,  disapproved  of.  —  In  re 
Coal  Consumers*  Co^^  Carter^s  case,  oba  i 
—31  Oh.  D.  496 ;  55  L.  J.  Oh.  494;  54  I 

Ultra  Yutn — 

28.  Debtntures — Over   issue — Estoppd-t 
— Damages — Companies  Clauses  Act,  V^ 
The  plaintiff  bank  made  adTances  to  a  e 
a  bill  of  exchange  drawn  on  the 
contractors  and  certifloatea  of  debenton  i 
collateral  security.    The  stock  was 
the  amount  authorised  by  the  company'i  i^ 
but  some  of  the  certificatea  were  indonrf  I 
the  directors  with  a  statement  that  tbsjt 
the  statutory  limit* 

Held,  (1)  that  the  issue  of  debentarei 
uUrd  vires  under  section  22  of  the  f 
Act,  1863;   (2)  that  the  plaintifli  wen  J 
recover  damages  for  the  warranty 
indorsement  on  the  debenture 
haven  Banking  Co,  v.  Beed,  ca. — 54  L.  T.) 

29.  Paid-up  shares^Purehass  by 
company,  the  business  of  which  wss  i 
memorandum  and  articles  of  assodstioB  « ^ 
f acture  and  sale  of  whiskey,  and  hsfing  » i 
to  deal  in  its  own  shares,  had  accumoland  t^ 
whiskey  which  could  not  be  sold.    T^  " 
agreed  to  sell  the  stodc  to  one  of  ^''^'"^L 
change  for  paid-up  shares  wliioh  stood  ^J^Tj 
The  contract  was  ratified  by  the  oompssjt  «^^ 
afterwards  wound  up. 

Held,  that  the  transaction  was  not  attnij 
was  binding  on  the  liquidator.— /a  n  B^ 
tillery  Co,,  Weekes's  case,  oju  (Ir.).-1*  ^ 
239. 


Mlj  S^portor,  Upt.  11,  lue.] 
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O*  Preference  ehare^^Uhange  of  prior itiea^ Rati' 
Hofir^Companiee  Ad,  1862,  $,  12.— The  memo- 
Inm  of  association  of  a  companj  stated  that 
tain  shaiM  would  cany  the  right  to  dividend  in  pre- 
Boe  to  other  shares » the  preference  shares  to  have 
dor  right  to  a  diTidend  of  soTcn  per  cent.»  with 
^th  of  the  remainder  of  the  net  income  after 
BotiDg  enough  to  pay  scTen  per  cent,  per  annum 
the  ordinary  shares,  and  the  ordinary  shares  to 
I  a  right  to  the  rest  of  the  dividend  up  to  seren 
iSSBt  after  paying  seven  per  cent,  on  preference 
m  and  also  to  four-fifths  of  the  remainder  of  the 
iiefenue  after  deducting  dividends  on  preference 
te>.  The  directors  applied  the  profits  in  accord- 
I  with  the  memorandum  of  association  till 
itmber,  1873,  when  special  resolutions  were  passed 
ring  the  priorities  and  payments  of  net  revenue 

Keen  preference  and  ordinary  shareholders,  and 
og  for  redemption  of  shares  out  of  surplus 
The  reaolutions  were  acted  upon  without 
tin  July,  1883,  when  special  resolutions 
passed   restoring   the   original    appropriation 

that   the    resolutions  of    November,   1872, 
^invalid ;  and  that,  even  if  they  would  be  valid 
^latifled  by  every  shareholder,  there  was  no  evid- 
^  such  ratification  with  knowledge  of  all  the 

1  of  Kay,  J.,  tifOxmBd.^Aihhury  t.  Wai* 
L— 80  Ch.  D.  376;  54  L.  T.  27. 

Proxy  forme^Orimindl  proeeedinge^LiM-^ 
'^Btpaymeni  by  directors.— The  directors  of  a 
lid  eompany  successfully  prosecuted  the  pro- 
of a  newspaper  for  libels  aflecting  their 
My  in  the  management  of  the  affairs  of  the 
ny.  The  costs  were  paid  out  of  the  company's 
tad  the  matter  was  brought  before  the  share- 
IB  at  a  general  meeting.  An  action  was  af  ter- 
n  brought  on  behalf  of  the  shueholders  other 
file  directors  to  compel  the  directors  to  refund 
to  the  company. 
that,  though  the  costs  ought  not  to  have  been 
,  their  repayment  should  not  be  ordered: 
fing  V.  SteplieMon^  20  W.  B.  664,  L.  B.  14  Eq. 
Mowed, 
directors  successfully  prosecuted  a  man  for  a 
•gainst  the  company  as  well  as  against  the 
The  costs  were  paid  out  of  the  company's 
i  alter  the  commencement  of  this  action. 
^  that  the  directors  had  acted  in  the  interest  of 
Msty,  and  that  the  payment  of  the  costs  was 
"rdifiree. 
dbeotors  isroed  proxy  forms  containing  the 
of  several  directors,  any  of  whom  might  act 
for  the  person  signing,  and  enclosed  a 
cover  for  return.  The  costs  were  paid  out 
oompany's  funds. 

»that  the  directors  must  be  restrained  from 
mch  proxy  forms,  and  from  paying  the  stamp- 
ttid  return  stamps  out  of  the  company's  funds, 
■i^t  no  order  should  be  made  for  repayment  of 
•wneys  already  so  expended.— 5<tid(ier(  v.  Qro$» 

"•  CH.D.  KAT,  J.  754. 
^WDDCg  TIP, 

^.  CalU^Order  for  paymetO-^Berviee  out  of  the 
WjMic<ion--TftWtny-iip  Aci,  1848  (11  A  12  Fid. 
:«),;.  108— Ownpatiffs  Ad,  1862,  $a.  62,  170— 
'werai  Order,  November,  1862,  r.  63.— Under  the 
£r^^^  Aot,  1862,  the  court  has  no  jurisdiction  in 
Jjnndfaig  up  of  a  company  to  grant  leave  to  serve 
^^h  the  post  an  order  for  the  payment  of  calls  on 
"^  wsldent  out  of  the  Jurisdiction, 
''^flgttesit  of  Kay,  J.,   aiBrmed.— In  re  Anglo- 


African  auamehip  Co.,  c.a.  554—32  Oh.  D.  348 ;  55 
L.  J.  Oh.  679;  54  L.  T.  807. 

ZZ.  Commmcemeni^'Voluvdary  winding  tip — 
Supervieion  order  —  Appointment  of  provisional 
liquidator^CompanieB  Act,  1862,  $.  130.— Where  a 
provisional  official  liquidator  has  been  appointed,  and 
the  voluntary  winding  up  of  the  company  is  subse- 
quently ordered  to  be  continued  subject  to  the 
supervision  of  the  court,  the  winding  up  must  be 
deemed  to  commence  from  the  date  of  the  resolution 
confirming  the  winding  up,  and  not  from  the  appoint- 
ment of  the  provisional  liquidator. — In  re  Emperor 
Life  Aeauranee  Society,  Ex  parte  HoUiday,  ck.d.  y.03. 
113—31  Oh.  D.  78 ;  55  L.  J.  Oh.  3. 

34.  Leaee^Didrihution  of  a$Bet§^Ir^'unction^ 
Companies  Ad,  1862,  s.  133.— On  motion  by  the 
lessor  the  court  granted  an  Injunction  restraining  a 
company  in  voluntary  liquidation  from  dlstribu&ig 
assets  among  the  shareholders  without  setting  aside  a 
sum  sufficient  for  future  rent  and  other  liabilities 
under  the  lease.— Gk)oe/^  v.  London  Financial  Aeeo- 
eiation,  oh.d.  pba.,  j.— 32  Oh.  D.  41. 

35.  Middke  in  order — Amendment^Advertisement 
—Ex  parte  application^Ord,  28,  r.  11.— A  winding- 
up  order  had  been  made,  but  the  name  of  the  com- 
pany was  Incorrectly  stated  in  the  petition.  The 
court  gave  leave  to  amend  the  petition  in  that  respecti 
and  to  advertise  the  petition  and  the  winding-up 
order,  and  directed  that,  if  no  notice  of  opposition 
were  received  within  seven  days,  the  winding-up 
order  should  be  drawn  up.  The  company  moved  to 
discharge  the  second  order  on  the  ground  of  irregu- 
larity and  want  of  Jurisdiction. 

Held,  that  the  court  had  Jurisdiction  to  make  the 
order,  and  to  make  it  on  an  «»  parte  application,  and, 
on  the  merits,  that  it  was  a  proper  order.-«/»  re 
Army  and  Navy  HoUH  Co.,  oh.d..  v.cb.  389—31  Oh. 
D.  644;  55  L.  J.  Oh.  511. 

36.  Ps<t<<ofi— JSSesnifor— JRro&orfs  aftw  preeenJUdUm 
of  pdition. — A  winding-up  petition  presented  by  the 
executor  of  a  creditor  of  a  company  before  he  has 
obtained  probate  is  not  demurrable,  but  it  is  sufficient 
if  he  obtains  probate  after  the  hearing  of  the  petition. 
— In  re  Maeonio  and  General  Life  Aeturance  Co., 
0H.D.  PBA.,  J.  739—32  Oh.  D.  373 ;  55  L.  J.  Oh.  666. 

37.  Priority  —  Diredore'  fees  —  Companiea  Ad, 
1862,  s.  38,  euh-eedion  7.— The  articles  of  associa- 
tion of  a  company  provided  that  any  director  should 
vacate  his  olfioe  if  he  ceased  to  be  a  member,  and  that 
the  remuneration  of  directors  should  be  such  as 
should  be  determined  by  the  company  hn  general 
meeting.  The  company  was  ordered  to  be  wound  up 
compulsorily  in  May,  1884.  By  an  agreement  dated 
the  80th  of  May  in  the  same  year,  and  subsequently 
confirmed  by  the  courts  the  ofBoial  liquidator  agreed 
to  sell  all  the  assets  of  the  company  for  the  sum  of 
7s.  dd.  in  the  pound  on  the  claims  proveable  against 
the  company.  The  chief  clerk,  by  his  oertifioate. 
certified  that  the  claims  set  forth  in  the  1st  and  2na 
schedules  had  been  allowed  against  the  company,  but 
that  the  claims  set  forth  in  the  2nd  schedule  were 
^owed  to  the  persons  therein  named  for  their  fees  as 
directors,  and  were  payable  only  after  all  the  other 
creditors  of  the  company  had  been  paid  in  full.  One 
of  the  directors,  who  was  not  present  when  the  certi£« 
cate  was  settled,  took  out  a  summons  asking  that  the 
official  liquidator  might  be  ordered  to  pay  him  the 
dividend  of  7s.  3d.  on  the  debt  found  due  to  him  for 
fees. 

Held,  that  a  sum  due  to  a  director  for  fees  was  a 
sum  due  to  him  in  his  character  of  a  member  "  by 
way  of  dividends,  profits,  or  otherwise,"  within  sub- 
section 7  of  section  38  of  the  Oompanies  Act,  1862« 
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and  tniiat  be  postponed  until  after  the  outside  oredi- 
ton  had  been  paid  in  full, — In  re  Leicefsier  Gluh  and 
County  Raceoourae  Co.,,  oe.d.  fba.,  j.  14 — 30  Oh.  D. 
629 ;  55  L.  J.  Oh.  246  ;  53  L.  T.  340. 

38.  PriwHy^Mortgage  —  Lim  —  Comidenttion^ 
Forbearance  to  <»«.— The  articles  of  association  of  a 
company  profided  that  the  o6nkpany  should  hare  a 
first  and  paramount  lien  on  all  the  shires  of  every 
member  for  his  debts,  liabilities,  and  engagements, 
whether  the  period  for  the  payment,  fulfilment,  or 
di«6hat^e  thereof  should  have  actually  arrived  or  not. 
The  |>1aintifl  accepted  some  bills  for  the  accommoda- 
tion of  a  shareholder,  Who  thereupon  mortgaged  bis 
shares  to  the  plalntfit  to  cover  his  liability  oU  the 
bills.  The  plaintUE  gave  notioe  to  the  company  of  the 
mortgage  and  paid  some  oalls  upon  tiie  shares.  The 
shareholder,  in  consideration  of  the  company  fore- 
going certain  olahns  against  him,  afterwards  gave  the 
company  a  letter  guaranteeing  a  dividend  for  nlne^ 
years.    The  letter  did  not  state  the  consideration. 

Held,  that  a  bond  fide  compromise  of  a  genuine 
claim  might  constitute  valuable  consideration  iriiethvr 
the  claim  was  maintainable  or  not. 

Held,  also  (following  Bradford  Banking  Co,  v. 
Brigge  A  Co.,  33  W.  B.  887,  31  Oh.  D.  19),  that,  if 
there  was  valuable  consideration  for  the  guarantee, 
the  company  was  entitled  to  priority  over  the  plain- 
tifi's  charge. 

Held  (Bowen,  L.J.,  (ftss.),  that  on  the  evidence  there 
was  not  an  intended  claim  by  the  company  nor  any 
contract  binding  them  to  abandon  it,  and  therefore 
that  there  was  no  consideration  to  support  the 
guarantee. 

Per  Bowen,  L.J.,  that  on  the  evidence  there  bad 
been  threatened  claims  by  the  company,  and  forbear- 
ance of  them  in  consequence  of  the  guarantee,  and 
therefore  that  there  was  consideration  for  it. 

An  agreement  to  pay  a  dividend  for  ninety  years,  in 
consideration  of  a  claim  being  abandoned,  is  not 
within  section  4  of  the  Statute  of  Frauds,  as  only  the 
agreement  to  pay  is  not  to  be  perfbrmed  within  the 
year,  the  agreement  not  to  sue  being  performed  by 
immediate  abetention  ftom  suing  without  waiting  for 
the  Statute  of  Limitations  to  begin  to  opersrte; 
and  a  defendant  may  set  up,  by  way  of  defence,  an 
agreement  which  does  not  satisfy  the  Statute  of 
Frauds,  though  he  can  not  use  it  as  a  ground  for  a 
counter-claim.— ift^s  v.  New  Zealand  Alford  E$Me 
Co.^  CA.  669—32  Oh.  D.  682;  54  L.  T.  266. 

39.  Froduation  of  &oo*s— Subpcana^Sumwons— 
Compamee  Ad,  1862,  #.  115.— Where  a  oompflny  is 
being  wound  up  tmder  the  Oompaniee  Acts,  and  an 
examiner  has  been  appointed,  the  proper  mode  of 
obtaintmg  production  before  the  exotniner  of  books  or 
documents  xelating  to  the  oompany  in  the  custody  or 
power  of  any  of&oer  imder  the  115tfa  section  tft  the 
Oompanies  Act,  1802,  is  not  by  auhpcena  but  by 
summons.— Crerf^  Co,  t.  WebeUtt  oh.d.  Icat,  j.^53 
L.  T.  419. 

40.  Proof-^  Rent  —  Ledie  —  Dt9irei$  —  CompanieB 
Ad,  1862,  M.  86,  87,   163.  ^  Property  was    leased 
to    a   company  for  twenty-one  years  at  a  rent   of 
£4,000  per  annum.    The  lease  contained  a  covenant 
against  assignment  without  the  landlord's  consent,  and 
a  power  of  re-entry  on  non-payment  of  rent  or  breach 
of  covenant,  or  if  the  company  shoulcl  go  into  liquida- 
tion.    The  company  was  afterwards  ordered  to  t>e  | 
wound  up.  Arrears  of  rent  Were  owing  to  the  landlord, 
amounting  to  £2,600.     A  scheme  of  reconstruction 
was  settled,  and  the  company's  undertaking,  business, 
and  effects,  and  the  lease  were  puichased  by  a  new 
company.    The  landlord  was  party  to  an  agreement 
recognising  the  purchase.    The  new  company  agreed 
to  pay  him  the  rent  in  arrear,  and  **  all  subeequent 


rent  accruing  due  under  the  lease  la  maoaer 
provided."  The  arrears  of  rent  wers  paid.  TWi 
company  was  ordered  to  be  wound  up^  vto  I 
found  that  the  lease  had  not  been  assigiui 
was  then  due  for  rent. 

Held,  thkt  the  landlord's  right  of  proof  to  tti 
did  not  deprive  him  of  the  i^t  of  dfitrea.^ 
New  City  Conditional  Club  Go.^  Ex  park  ~ 
CH.n.  XAT,  7. — 54  L.  T.  86^ 

41.  Servant-— Discharge '-'NdioL'^TitiTik 
down  in  Chapman* a  caae,  L.  B.  1  Eq.  346, 14 ! 
Oh.  Dig.  151,  that  an  order  for  winding  apt 
operates  as  notice  of;  discharge  to  all  penoni  k 
employment  of  the  company,  folbwed. 

EiD  parte  Harding,  L.  E.  3  Eq.  341,  15 
Ob.  D.  82,  distinguished,  on  the  groond  thiltlal 
ness  of  the  company  in  that  case  was  contiBae^ 
the  servants  kept  on  for  the  purpose  of  ooBtliiu( 
not  for  the  purpose  of  winding  up  the  barfn 
re  Oriental  Bank  Corporation,  McDovaJtt 
CH.D.  CHI.,  J.  529—32  Oh«  D.  366  ;  55  L  J.  Oh. 
54  L.  T.  667. 

42.  ad-of-^Diredor^Cedk^Chtaradnfit 
pany-^Companiea  Ad,  1868.  s.  101.— A.,  a  " 
of  an  unlimited  company^  who  was  Ualilfl  ai 
tributory  in  the  winding  op^  after  the  diti 
winding-up  order  paid  to  the  bankets  of  the 
a  sum  representing  his  proportion  of  Usbill^ 
promissory  note  which  had  been  given  to  Hm 
by  the  directors  to  secure  overdrafts  on  the  ca 
adoount,  and  he  at  the  aame  time  took  f 
bankers  an  assignment  of  that  pwipoitioa 
debt.  It  swas  doubtful  whether  the 
Which  the  overdraCta  ware  nuulo  wwe  witfahi 
pany's  powers. 

Held,  that,  A.'s  right  to  be  repaid  tUs  loni 
company  not  being  eatabMwd,  the  tet-df 
to  be  allowed. 

In  re  Q^rrmm  Mining  Co.,  8  W.  fi.  641,  4 
H.  ft  G.  19,  eaplafaied. 

Decision  of  Bacon,  V.O.  (reported  82  W.  1 
affirmed. — In  re  Norwich  E^[mitahU  Fin 
Co.,  Braanetta  ease,  a^  206. 

See  also  Bakkboptot,  12,   19;  OaxahAi 
2  ;  OosTS,  10,  25 ;  DxsooTaaT,  4  ;  EsrorpmU] 
Incomb  Tax;  Injunction,  1 ;  Landlord  as>i 
11 ;  PAAcnoB,  52,  55,  57 ;  Principal  a»  i 
BOUCITOR,  12. 


COMPOSITION.— 3ee  Baitkevftov, 

OOMPUIJSOBY  PIL0TAaE.-<SeeSHiFFii«^1,| 

OONDCWATION.— See  DivoBoa,  1. 

OONFLIOT  of   LAWS.— See  Biu  op 
JumisDionoM,  1 ;  Idpa  ImuxAVd,  1. 

OONSIDBBATION.— See  BANXKrncT,  25  j1 
Salb,  6  I  CoxpANT,  38  ;  SmLsiaarT,  13. 

CONTAGIOUS    DISEASES   (ANIICALS) 
JvsnoB  OF  TKB  Pbaob,  1 ;  Iiooiii  Qovamnan^^  J 

OONTEMl^  of  OOUBT.— See  AxtacbkbiTi  1* 

CONTRACT  I— 

1.  Accord  and  aatia/adion — Oheqtie  os 
A*  sent  a  cheque  to  B.  "to  balance i~ 
endoseil  statement.**    Hie  enoloeed  ae 
B.  Wfth  a  sum  elahhed  for  dtfecCi  in  Mkdfii^^ 
Wrote  in  reply,  adknowMgii^  leoaiptol  Ike  < 
"on  account,"  aad  he  afterwards TMotB-saie 
in  which  he  omitted  the  item  chjasi  ty  A  jjf j 
fiMtfte  work,  and    debited  A.  with  m  'f'Xl 
amount  for  discount,  and  he  also  aiM  fa"^f 
tanoe  for  the  Manoe^  and  thiMtand  hi^  P^ 


L 


Contributory. 
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I.  A.  aenty  in  reply,  a  cheque  lor  the  disooant. 
Mshed  both  A.'a  cheqaes. 

[eld,  that  B.  was  not  bound  to  applj  the  flnt 
ine  aooording  to  A.'a  instruotion.— ^cXroycI  ▼. 
IfttM,  Q.B.D.— 54  L.  T.  130. 

,  Fnud  eontraet-^ Specific  per/omtanoe.— The 
ntm  agreed,  in  writing,  to  sell*  and  the  defendant 
wd  to  bnj,  land  at  a  fixed  prkse,  **  eubjeot  to  a 
■al  contract  being  prepared  and  algiied  by  both 
\k»f  as  approved  by  their  eolieitoia.'*    No  other 

St  wae  cTor  a^ed. 
,  that  the  plaiatiil  wae  not  entitled  to  apcaiflo 
lonnanoe    of    the   agreement. — Eawkesworth   t. 
Hjftff,  GRa>.  OKI.,  9. — 64  L.  T.  78. 

L  lUegality — Wagerin^'^Li/e  insurance — Alienee 
imturahle  interest — Return  of  premium — 14  Oeo, 
t.  48,  M.  1,  2^0aming  Act,  1845  (8  <fe  9  Vict.  c. 
II  i,  18. — H.  effected  two  policies  of  insurance  on 
nther^a  life,  in  which  be  had  no  insurable  interest, 
\  paid  weekly  premiums.  The  father  did  not  for 
la  time  Icnow  of  the  policies,  but,  as  soon  aa  he 
mae  aware  of  them,  he  gave  notice  to  the  in- 
Moe  company  that  he  objected  to  their  continvance. 
[then  gave  the  company  notice  that  the  policies 
b  St  an  end»  and  claimed  the   return   of    the 

inms* 

Id,  that  the  policies  were  wagering  poUdaa  and 

freminma  could  not  be  reco?ered.— ^ouKini  t. 

p  Friendly  Society,  a^jK--54  L.  T.  644. 

e  also  Arbitbation,  1  ;  Pamaobs,  1,  2  i  Dis- 
^,  8 ;  FsAuna,  Statutb  ov  ;  Lipb  IirsvBAircB,  2  ; 
Hi  GoTBBmcBRT,  17  ;  SHiFPiNa,  32 ;  Bpsanc  Pbb- 

UKCB. 

HBTJTORY,— See  Com aht,  8— IT. 

tBtJTOBT  N£GLlG£KO£.*See  Mabtbb  ami) 
IT,  2,  3 ;  Shippibo,  12, 13. 

f  AKdNG  ACTS.— See  Bill  op  Salb,  2,  3,  21 ; 

A2n>  WiPB,  18;  Ikpamt,  5;  Laxtdlobd  aitd 

T,  1;    HoBTOAGB,  4,  8,  19 1   Tbvstbb,  4|  17; 

DB  AND  PUBCHASBB,  4,  10,  18* 

OLDt— 

i^-JVne~(7ui<om.— »A.   demised    to    the 
several  tenements  of  copyhold  land  within 
anor  of  Vf.    Accordiag  to  the  custom  of  the 
I  esery  new  purchaser  of  customary  land  pays  a 
it  on  bis  iirst  admisaioo,  but  doea  not  pay  any  flue 

tiuy  subsequent  admission  to  any  other  customary 
It  appeared  to  have  been  the  uniform  praotioe 
tpsnona  claiming  different  tenements  under  one 
iVMltion  to  be  admitted  to  all  the  tenements  atonce, 
^  lines  in  respect  of  all. 

Held,  that  the  plaintiffs  could  not  call  upon  the  lord 
Itte  manor  to  admit  them  to  one  of  the  tenements 
4;  10  that  they  might  subsequently  obtain  ad- 
H^s&ce  to  the  other  tenements  without  payment  of 
V  hie.'^JohnsUme  t.  Earl  Spencer^  ch.d.  hob,  j.  10 
POCaLD.  581;  53L.T.602. 

pMalso  HuiBAxn  akb  Wipe,  10. 

nTMQHT  .— 

^' B96k^  Photographic  dtbum--' Copyright  Ad, 
^  (6  A  6  Vict.  e.  46),  f.  1.— A  photographic  album, 
T^The  Oaatle  Album,"  with  a  list,  of  the  caaUes 
Wnnted  by  eoloured  drawinga  aad  a  short  deaerip- 
|"^e<  the  eaatlea,  covering  only  the  portion  of  a 
[^1  ia  an  omamental  article  of  commeroe  and  net 
^  Dook''  within  5  ft  6  VIot  c.  45 ;  but  there  would 
P^hifilagMiieBt  of  c^yrigfat,  if  auch  album  were 
r; book"  viiiiin  the  statute,  in  taking  the  title  of 
P^  Album,"  in  the  abaence  of  evidence  that  the 
pA  had  [come  to  be  used  in  the  market  to  denote 


exclusively  the  goods  of   the  plaintiff. — Schove  ▼• 
Schminche,  ch.d.  cki.,  j.  700. 

2.  Infringement — Regiitraiion-^tnjunUion^^Time 
-^leaue  of  writ^Oopyright  Act,  1842,  a.  24.— The 
issue  of  a  writ  on  the  same  day  aa,  but  subeequently 
to,  the  registration  of  a  copyright  is  a  sufficient  com- 
pliance with  section  24  of  the  Copyright  Act,  1842, 
to  enable  the  person  making  the  registration  to  bring 
an  aetfoii  for  infringement.— Yfame  ▼•  Lawrence, 
0R.D.  XAT,  1.  452— -54  L.  T.  371. 

COBPOBATIOK.— See  Costs,  29;   Elbction  Law,  4, 
5;  Municipal  CoBroBAnoiri  1»*2;    PnnroiPAL  and 

AOBXT,  4. 

OORBTTPr    PBACmCBS.  —  See   Ordcinal  Law,   7 ; 
ELBcnoM  Law,  3. 

COSTS  :— 

1.  Adminisiration  actuM'^Defioient  persondUy'^ 
BpecificdUy'deuieed  reaUy — Probate  octMii.— The 
costs  of  the  plaintiff  and  defendants  In  an  adminis- 
tration action  (Including  the  costs  of  a  defendant  who 
was  executor  of  the  will,  incurred  aa  defendant  in  a 
probate  suit  in  which  the  validity  of  the  will  waa 
eatabliahed)  are,  ao  far  aa  the  peraonal  estate  and 
residuary  real  estate  of  the  testator  proves  Inauflclont 
to  aatiafy  such  cost^,  payable  out  of  the  specifioally- 
devlaed  real  eatntea  in  proportion  to  their  valuea,  and 
Ae  court  will  order  audi  costs  to  be  paid  out  of  such 
apedfically-devised  real  estates,  even  in  the  absence 
of  one  of  the  specific  devisees. 

Qucere,  whether  such  order  can  be  enforced  against 
the  specific  devisee  who  ia  absent.— fftUiamf  v.  c/en- 
kins,  OH.D.  PBA.,  J,  291— SI  Ch.  D.  485  ;  55  L.  J.  Ch. 
501.;  54  L.  T.  416. 

2.  Adminiatration  action^Originating  summons^- 
Ord.  55,  r.  2.— A  cestui  que  trust  aued  the  surviving 
trustee  under  a  will  for  a  declaration  that  the 
defendant  was  not  entitled  to  charge  him  with  the 
costs  of  an  action  brought  by  a  superior  landlord  by 
reaaon  of  the  defendant's  neglect  to  repair  certain  trust 
propertyi  and  also  for  administration  of  the  testator's 
estate)  if  necessary.    The  facts  were  not  In  dispute. 

Held,  that  the  plaintiff  was  not  entitled  to  costs,  as 
all  the  questions  raised  could  have  been  disposed  of 
by  an  originating  summons  under  ord.  55,  r.  2.— 
Wagg  v.  Shand,  or.d.  nob,  x.— 53  L.  T.  136. 

3.  Administraiion  action  —  Residue  —  Lapse  of 
iJiares  -^  Ascertaining  next  of  kin  —  Payment  into 
court '■^  Originating  sum??tofis. -— The  testatrix  be* 
qneathed  the  residue  of  her  property  equally  between 
six  persons,  some  of  whom  predeceased  her.  On  her 
death  the  trustees  paid  to  the  surviving  legatees  the 
shares  to  which  they  were  entitled,  and  paid  the 
remainder  of  the  residue,  repreaenting  tlM  lapsed 
aharee.  Into  court  under  the  ^Rrustee  Relief  Act.  A 
petition  waa  subeequently  presented  by  persons 
claiming  aa  the  next  of  kin  of  the  teatatriz  for  payment 
out,  and  an  inquiry  waa  directed  aa  to  the  next  of  kin, 
and  on  the  petition  coming  on  for  further  considera- 
tion a  question  vraa  ndaed  aa  to  the  costs  of  inquiry. 

Held,  that  the  general  residue  waa  the  primary  fund 
for  the  payment  of  the  costs  of  aaoertaining  the  next  of 
kin  of  the  textatrix ;  and  that  the  trustees  were  wrong 
in  paying  the  shaiee  into  court  under  the  Trustee  Belief 
Act,  thdr  proper  course  having  been  to  take  out  an 
originating  summona  under  order  55,  whereupon  an 
inquiry  as  to  the  next  of  kin  would  have  been  directed. 
— /fi  re  Giles,  ch.d.  xat,  j.  712. 

4.  AfidaivU  — •  (JrossHmaminaium  —  Prodnetion  of 
deponent-^Ohanesry  Amendment  Act,  1852  (15  <fe  16 
Viet.  e.  86),  $$.  38,  41— Orrf.  37,  r.  22— Oril.  38,  r. 
28.— The  expenaea  of  producing  a  witness  for  cross-* 
examination  upon  an  affidavit  must  be  borne  In  the 
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first  Inatanoe'by  tho  party  pxododng  the  witnesfl.—- 
Manid  ▼.  Olanricarde^  ohj>.  xat,  ^.— 54  L.  J.  Oh.  982. 

5.  Apptal-^Prdiminary  ohfeetion — NoHee. — The 
solicitor  of  a  respondent,  if  he  is  aware  of  a  pre- 
liminary objection  to  an  appeal,  ought,  as  a  matter 
of  courtesy,  to  inform  his  opponent  without  delay, 
but  the  omission  to  do  so  is  not,  if  the  appeal  is 
dismissed  on  the  objection,  a  sufficient  reason  for 
deprif  Ing  the  respondent  of  the  costs  of  the  appeal.— 
Ex  parte  8head,  In  re  Mundy,  o.a.— 15  Q.  B.  D.  336 ; 
58  L.  T.  665. 

6.  Appeal  for  oogte^Bolicitor'^Pereondl  payment 
-^Order  in  chamhen-^udioaiure  Act,  1878  (36  <fe  37 
Viet.  c.  66},  «.  49. — ^An  order  in  chambers  for  pay- 
ment of   the  costs  of  an  application  by  a  solicitor 

•  personally  cannot  be  costs  left  to  the  discretion  of  the 
court  by  section  49  of  the  Judicature  Act,  1873, 
unless  the  solicitor  has  been  guilty  of  misconduct  or 
negligence,  and  therefore  an  appeal  from  such  an 
order  lies  without  leave,  to  raise  the  question  whether 
the  solicitor  has  been  guilty  of  misoonduct  or  negli- 
gence. 

Judgment  of  the  Queen's  Bench  DiTision  (reported 
31  W.  fi.  919,  11  Q.  B.  D.  373}  reTerted.— In  re 
Bradford,  ca.— 15  Q.  B.  D.  635. 

7.  Apportionment^OO'plaintiffe^Separate  Judg^ 
mente — Ord*  16,  r,  I. — In  an  action  by  G.  and  Bi. 
against  the  defendant  on  separate  causes  of  action 
Judgment  was  given  in  fafour  of  the  defendants 
as  against  Q.  and  In  favour  of  N.  against  the 
defei^ants.  Costs  were  to  abide  the  etent  of  the 
action. 

Held  (reversing  the  dedsion  of  the  Quean*s  Bench 
Division},  that,  upon  the  proper  construetion  of  ord. 
16,  r.  1,  the  defendants  were  entitled  to  the  costs 
occasioned  by  Joining  G.  as  plaintiff,  and  that  K. 
was  entitled  to  the  general  costs  of  the  action. — 
Vieeount  Ocrt  v.  Boumey,  c.a.  696—54  L.  T.  817. 

8.  ApporHonment^Jfartgage — ^orselofure  action 
'^Two  eetatee— Separate  rtdanption'-^Oonveyaneing 
Act,  1881  (44  <fe  45  Vict.  e.  41),  $.  17.— Where  a 
foreclosure  action  includes  two  estates  which  the' 
mortgagor  is  entitled  to  redeem  separately,  the  costs 
of  the  action  ought  not  to  be  charged  in  their  entirety 
against  each  of  the  estates,  but  ought  to  be  appor- 
tioned rateably  between  them. 

Olapham  v.  Andrews,  33  W.  B.  395,  S7  Oh.  D. 
679,  overruled. — De  Caux  v.  Skipper,  o.a.  402 — 31 
Oh.  B.  635  ;  54  L.  T.  481. 

8a.  Claim  exceeding  £50  —  Oounter^daim  —  iSs- 
eovery  o/lete  than  £%0 — County  Courte  Act,  1867  (30 
dfe  31  VicL  c.  142),  s.  5.— ▲  plaintiff  who  brings  an 
action  upon  a  contract  for  an  amount  exceeding  £50, 
but  who  is  awarded  upon  arbitration  a  sum  less  than 
£20,  if  not  entitled  to  the  costs  of  the  issue  upon . 
which  he  has  succeeded,  being  within  the  terms  of 
section  5  of  the  Oounty  Courts  Act^  1867. 

Lund  V.  Campbell,  33  W.  B.  510, 14  Q.  B.  D.  821, 
distinguished.— ilAr&ecX»<  v.  JFVoi^,  tt.Bj>.  789. 

9.  Claim  under  £5— P2a<nt»jf  reiiefent  in  England — 
Action  in  Ireland, — ^The  plaintiff  obtained  final  Judg- 
ment in  Ireland  in  an  action  for  a  daim  under  £5, 
the  plaintiff  being  resident  in  England. 

Held,  that  the  plaintiff  was  not  entitied  to  ooste.— 
Kaye  v.  Tighe,  xz.d.  (Ir.)— 18  L.  B.  Ir.  40. 

10.  Company — Voluntary  winding  up-^Petition for 
auperviiion  order '^  Appearance  by  company  and 
/fjuicjafor.— Where,  after  the  oommenoement  of  the 
voluntary  winding  up  of  a  company,  a  petition  is 
presented  for  the  continuance  of  the  winding  up 
under  supervision,  the  company  ought  to  ntppear  by 
the  liquidator,  and  the  costs  of  a  separate  appearance 


ought  not  to  be  allowed.— in  re  SaU  A  Cai, 
KAT,  J.  66—53  L.  T.  633. 

11.  County  court '^AdminidraUon  aUn" 
eretion  of  judg&^Appeal-^County  GouKt  i<^ 
(9  d»  10  Vict.  c.  95),  s.  88— ObMity  CowU  t^i 
JurUdiction  Act,  1865  (28  <ft  29  Fief.  c99\i^ 
The  plaintiff  in  an  administration  suit  in  ttta 
court  is  not  necessarily  entitied  to  costs  art 
estate,  bat  the  Judge  has  an  absotuts 
if  he  orders  the  plaintiff  to  pay  the  eoiti 
action  no  appeal  will  lie. — PUtmb  v.  (7rafar,«J 
15  Q.  B.  D.  40  ;  55  L.  J.  a  B.  116. 

12.  Diteovery^InepeetUmr^Notiei  oai  oM 
—As  between  party  »nd  party,  no  coiti  m 
allowed  in  respect  of  notioee  to  Inspset 
attendance  to  inspect  documents  at  tha  oi 
the  solicitor  to  whose  client  the  dooamenti  bi 
but  the  discretion  given  to  the  tazbg  maatitkr 
65,  r.  27,  only  applies  to  taxation  between  sd 
and  client.— fTtcMeei  v.  Bigge,  ch.o.  hl,  i 
L.  J.  Oh.  967. 

18.  lHtforo&^Wife'ipetiiion^Diemu9(do/fd 
—A  wife  who  had  petitioned  for  a  Judicial  migu 
obtained  an  order  for  a  reference  to  the  tudag  i 
to  name  a  sum  to  be  secured  or  paid  into  oooxt  1 
respondent  to  cover  the  petitioner's  costs  of  tti 
but  the  petitioner's  solicitor  proceeded  to  tddiri 
having  the  order  canied  out.  At  the  trial  tiMfl 
was  dismissed. 

Held,  that  tiie  wUe  waa  not  entiUsd  to 
Carnegie  v.  CarnegiCf  r.  &  dj>.  (Ir.)— IS  1 
513. 

14.  Execution-— DefauU-^SankruptBy'^d 
tration  ctction. — An  executor  was  indebted  I 
estate  of  his  testator  for  money  advanced 
the  testator  in  his  Ufetime.    He  was  mads  i 
ant  in  an  action  by  creditors  for  the  i 
the  estate.     After  a  decree  for  ada 
been  obtained  he  became  bankmpt,  and  i 
entered  an  appearance. 

Held,  that  the  executor's  costs  prior  to  k 
ruptcy  must  be  set  off  against  the  debt  doe  f 
but  that  he  was  entitied  to  his  costs  i 
his  bankruptcy. 

Hannay  v.  Baeham,  31  W.  B.  748,  250L 1 
followed.— 0'2>OfM9Aiie  v.  Vowlm,  chji.  nL,9»^ 
32  Oh.  B.  243 ;  62  L.  J.  Oh.  661. 

15.  Higher  eoaie^Spedal  groundi^Orl  < 
—An  action  to  establish  a  right  of  gMt  f 
value  was  brought  in  the  Chancery  '  " 
trial  lasted  five  days,  and  Judgment  was  g^Ti 
plaintiffs.  The  principal  defendant 
argument  of  the  appeal  lasted  four 
Judgment  was  reversed  by  the  majoiilj  of  1 
the  appeal  being  dismissed,  with  costs. 

Held,  that  there  were  no  spedal  groundi  f 
costs   on    the   higher   scale.  —  WHUm  J^ 
StaffordMre  BaUway  Co.,  ca.- 32  ObL.J>.i 

16.  Jnfereff.— As  a  general  rule,  interest  0^ 
will  not  be  allowed.— FFeef  v.   WeO,  T.ft  f ' 
L.  B.  Ir.  49. 

17.  Interlocutory  prooeodinge  —  Aba-pflf"*'! 
costo— Sftiy  of  proeeedinge.'-AR  appUoatioaJMl 
proceedings  on  the  ground  of  the  noa-p4|*|*l 
the  plaintiff  of  the  costs  of  an  intedoosto^  r^ 
may  be  made  by  the  defendant  on  te»at  t- 
action  comes  on  for  hearing. 

The  old  practice  of  the  Court  ^^^^J 
staying  proceedings  when  a  party  j*"*— ™f  j 
ceedings  is  In  contempt  for  not  pil|^  *''' 
pievalliii. 
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90tf  ▼.  BeveU,  34  W.  B.  S90»  31.  Oh.  D.  239, 
p«d  of. — Wetton  ▼•  Nedl,  oh.d.  t.cb.  319—31 
.437;  55  L.  J.Ob.  376. 

Married  woman — Separate  estate — Eesiraitit 
idpation, — A  marriod  woman,  before  the  ooming 
pention  of  the  Married  Women's  Property  Act, 
teon^t  an  aotion  for  the  adminUtratlon  of  a 
dider  whioh  she  was  entitled  to  the  income  of  a 
rithoat  power  of  anticipation.  The  court  held 
tion  nselees,  and  ordered  the  costs  incurred  by 
budants,  the  trustees  of  the  f  und,  to  be  paid 
next  friend.  He  was  insolTcnt  and  unable  to 
Mi»  and  the  court  gave  the  defendants  liberty 

tthe  income  of  the  married  woman  until  their 
D  satisfied. 
I«  that,  the  case  being  unafteoted  by  the 
d  Women's  Property  Act,  1882,  the  order  could 
I  inpported  either  as  to  the  future  income 
•  fund  or  ae  to  the  arrears  which  were  in 
Ms  of  the  defendants,  but  whioh  had  aoorued 
MS  the  date  when  the  action  was  instituted. 
I  ▼.  Dewar,  34  W.  B.  62,  30  Oh.  D.  159, 

of  Baoon,  V.O.  (reported  34  W.  R.  118), 
Sau  ▼•  Johnson,  c.a.  309—31  Oh.  D.  532  ; 
i  Oh.  325  I  54  L.  T.  411. 

m-^Foredoture'^Oounty  Courts  Equity 

2lc<,  1865,4.1.— When  a  mortgagor 

both  reside  in  the  same  county  court  dis* 

I  dose  to  each  other,  and  the  mortgage  is  within 

Jurisdiction  in  equity  of  the  county  courts, 

mortgagee  may  bring  an  action  for  fore* 

I  the  Ghimcery  Division  of  the  High  Court, 

only  be  alloweid  on  the  county  court  scale. 

T.  McAdarn,  16  W.  B.  963,  L.  B.  6  £q.  324, 

Orozier  ▼.  Dowattt,  okj>.  ▼•o.b.  267 — ^31 

55  L.  J.  Oh.  210 ;  53  L.  T.  592. 

Jnvet^iffotion  of  iiUe  —  Drawing 
Id  defendant  had  deposited  deeds  with  the 
to  secure  hJs  debt  to  them.  The  plaintiiEs 
Judgment  for  the  debt,  but  not  payment, 
to  get  a  legal  mortgage,  iuTestigated  the 
's  title,  and  prepared  a  deed.  A  surety  had 
note,  but,  after  correspondence,  it 
worthlecs.  The  defendant,  after 
tadsnce,  refused  to  execute  the  legal  mortgage, 
I  pIsinttfBs  brought  an  action  for  foreclosure, 
otdsr  was  taken  by  consent  under  which  the 
b  were  to  have  thehr  charges  and  expenses 
f  iaonrred  aa  mortgagees  since  the  Judgment 
•bove-mentloned  action.  On  taxation  the 
'diiidlowed  the  costs— (1)  of  the  foreclosure 
i  (2)  of  oonrespottdenoe  with  the  surety ;  (3) 
Ngatfaig  the  mortgagor's  title ;  (4)  of  preparing 
Kl  mortgage ;   (5)  of  correspondence  with  the 

r  that  (1)  would  be  a  proper  charge  but  was 
ttby  the  consent  order,  and  that  (2),  (4),  and  (5) 
iiUowed,  and  (3)  disallowed,  except  so  far  as 
tar  costs  of  looking  at  the  deeds  for  the  purpose 
f8  the  legal  mortgage.— JVol^onoJ  Prowineiat 
f  England  v.  Games,  o.a.  601—81  Oh.  D.  582; 
*  Oh.  576 ;  54  L.  T.  696. 

^^fity-^ Appeal^  Bankruptcy — Increase  of 
P^fpecia^  Hrcumstanees^Ord.  58,  r.  15.— The 

bankrupt  on 
increased,  on  the 
^^  bad   canried  on  a  protracted  and 

^ul  litigation  with  the  respondents  in  respect 
» iMoe  dispute.— In  re  McEenry,  ca.— 17  Q.  B. 

,2?JJ*^y  "*  appeal  —  If\f unction — Bankruptcy 
''"*<"Hi.-JlheappeUflnt0,  after  they  had  given 


r-opcckw  cfrcMiiMtoncea— C/ftf.  58, 
i^rsd  the  deposit  paid  by  a 
H^  bankruptcy  appeal  to  be  incrc 
■  that  he  bad   carried  on  a  w 


notice  of  appeal  against  an  injunction  restraining 
them  from  selling  or  using  certain  machines  as  being 
an  infringement  of  the  plaintiff's  patent,  were 
adjudicated  bankrupts,  the  olBoial  receiyer  acting  as 
trustee  in  the  bankruptcy. 

Held,  that  the  appellants,  being  still  interested  in 
being  relieved  from  the  injunction,  were  entitled  to 
proceed  with  tjie  appeal  on  condition  of  giving 
security  for  costs,  and  that  the  offioial  receiver  might, 
on  making  himself  a  party  to  the  proceedings, 
proceed  with  the  appeal,  failing  which  the  appeal 
should,  after  fourteen  days,  stand  dismissed  without 
further  order,  but  without  oosts.— ^niteci  Telephone 
Co,  V.  Bastano,  ca.  537.-31  Oh.  D.  630 ;  55  L.  J. 
Oh.  625  ;  54  L.  T.  479. 

23.  Security-^Appeal—Fund  in  court^Eevereal 
of  judgment— Bepayment  hy  eoUdtor^-^An  action 
having  been  dismissed  with  costs  to  be  paid  by  the 
plaintiffs  to  the  defendants,  the  order  directed  that  a 
fund  whioh  had  been  paid  into  court  by  the  plaintifb 
as  security  for  the  defendants'  costs  should  be  paid 
out  in  part  payment  of  a  defendants  costs  to  be  taxed 
under  the  order,  and  in  the  payment  schedule  the 
solicitors  of  the  defendant  were  named  as  payees. 
On  appeal  the  Judgment  was  reversed  and  the  de- 
fendant held  liable  in  the  action.  The  plaintiffs 
applied  that  the  order  on  the  appeal  might  direct  the 
solicitom  to  refund  the  amount  paid  to  them  under 
the  order. 

Held,  that  the  soi«nitors  could  not  be  ordered  to 
refund  for  they  had  not.  received  the  money  in  their 
own  right,  but  only  on  behalf  of  the  defendant,  who 
was  the  person  liable  t4.  refund  iU'^Lydney  and 
Wigpool  Iron  Ore  Co.  v.  Bii^,  oa.  749. 

24.  Security^ Appeal ^Stlieitor'^ Misconduct 
BtrMng  off  roU— ^oetninl.— Ai'  order  had  been  made 
against  a  solicitor  striking  bin:  off  the  roll,  and 
directing  an  account  of  moneys  due  from  him  to 
clients  and  payment  of  the  amount.  The  solicitor 
appealed,  and,  it  being  shown  that  he  was  in  insolvent 
circumstances,  he  was  ordered  to  give  security  for  the 
costs  of  the  appeal. 

Bemble,  if  the  appeal  had  been  only  against  an 
order  striking  the  solicifeor  off  the  roll,  security  for 
costs  would  not  have  been  required.— /n  re  Qtrong, 
aA.  430—31  Oh.  D.  273 ;  55  L.  J.  Oh.  506 ;  54  U  T. 
230. 

26.  5i0ciif%— Company--*  fTiftdt'ii^  tf|)—M<f  ton— 
False  address  of  psI&Mmer.— The  fact  that  a  person 
presenting  a  petition  for  the  winding  up  of  a  Joint 
stock  company  has  given  a  false  address  is  a  dear 
ground  for  the  court  to  order  the  petitioner  to  give 
security  for  costs.— in  re  Bturgie  British  Motive 
Power  Syndicate,  ok.d.  ohi.,  j.  163 — 53  L.  T.  715. 

26.  Secwrity^^Oounter^daim — D^endant  out  of  the 
Jurisdiction, — ^Where  a  claim  and  counter-claim  arise 
out  of  different  matters,  so  that  the  counter-claim  is 
in  the  nature  of  a  oros*>action,  the  defendant,  if 
resident  out  of  the  Jurisdiction,  may  be  required  to 
give  security  for  the  plaintiff's  costs,  and  he  ought  to 
be  required  to  do  so  if  the  only  dispute  remaining 
arises  on  the  counter-daim. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 
•^Sykes  V.  Sacerdoti,  ca.— 15  Q.  B.  D.  423;  54  L.  J. 
as.  560;  53  L.  T.  150. 

27.  8ecnrity^Counter»6laim -^  Defendant  out  of 
the  jurisdiction* — Where  a  defendant  residing  out  of 
the  Jurisdiction  sets  up  a  counter-claim  whioh 
amounts  to  an  independent  aotion,  he  may  be  ordered 
to  give  security  for  the  costs  of  the  counter-claim.— 
Lake  V.  Hassttine,  a.B.D.— 55  L.  J.  Q.  B.  205. 

28.  Security -^Injundion-^  Motion  to  dissolve^ 
Third  party  out   of  jurisdiction.'^  An  injunction 
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hayiDg  been  granted  to  restrain  the  defendants*  who 
were  carriers,  from  parting  with  goods  which  in- 
fringed a  trademark,  A.,  the  owner  of  the  goods,  resi- 
dent out  of  the  Jurisdiction,  gare  notice  of  motion  for 
liberty  to  remove  the  goods,  and  that,  if  necessary,  he 
might  be  added  as  a  defendant. 

Held  (affirming  the  decision  of  Baoon,  Y.O.)i  that 
A.,  most  gi?e  secnrity  for  the  ocsts  of  the  motion,  as, 
in  the  motion,  he  stood  in  the  position  of  a  plaintifE. 
— ApolUnarii  Water  Co»  ▼.  Wilson^  c.a.  537 — 31 
Oh.  D.  6Sfi  ;  52  L.  J.  C!h.  665 ;  54  L.  T.  478. 

S9.  )9set4rt(y— JnsoZvent  plaifiUj/F-^OorporaMm'^ 
.fiscetMr.— Where  the  plaintiffs  in  aaaotioB  art  a  body 
incorporated  by  Act  of  Parliament*  the  faot  that  they 
are  insoWent  and  that  a  receiver  of  the  pfeflte  «i  their 
undertaking  has  been  appointed  is  not  a  ground  for 
requiring  them  to  give  security  for  ooBtB,^Dartmouth 
Harbour  CommUsionen  v.  Mayor,  &c.f  of  Dartmouth, 
Q.B.D.  774. 

30.  Security^^l0ii6lvmcy  of  pkUnajf-^T^rutUe  in 
liquidation.'^ThB  court  wOl  not  require  aeoaAtj  to  be 
given  by  a  plaintiff  who  soiss  as  the  trastee  in  a  liqui- 
dation for  the  benefit  of  the  estate,  mrm  though  he  is 
insolvent. 

DenBton  t.  AMm,  17  W.  R.  066,  L.  B.  4  a  B. 
&90,  approved.— CoiM^;  v.  Ta^rj  oju  S4-*3i  Oh.  D. 
34;  55  L.^.  Oh.  92. 

81.  Security^ I fiterphader'-^Beceiving  wder-^Ord. 
67,  r.  15.— ^e  court  has  no  greater  power,  under 
ord.  57,  r.  15,  to  order  a  plaintilE  in  an  interpleader 
Issue  to  give  security  for  costs  than  it  has  in  the 
case  of  an  ordinary  action. 

The  elfltaantsi  who  were  made  plaintiffs  in  an  inter- 
pleader issue,  had  a  receiving  order  made  against 
them  under  the  Bankmptoy  Aot^  1883,  «ad  a  special 
manager  of  their  estate  had  been  appc^nted,  but  no 
adjudioatioa  of  bankruptcy  had  been  made. 

Held|  that  the  claimants  could  not  be  ordered  to 
give  seouEU^  for  oosis  in  the  fateipLeader  israe. 

JlfaZooZmv.  Hodghinmm^  21  W.  B.  360,  L.  B.  8  Q.  B. 
209,  eoDsidered.— ^ftocfot  v.  Damon,  cu»  240—16 
Q.  B.  D.  548  ;  55  L.  J.  Q.  B.  134. 

32.  TusBoUon  —  AdmifiUU'atUm  action -^  Further 
oonrideraiHon — Review  of  tcuooHon'^Stay  of  payment 
out  of  eourt.^^When  a  taxing  master,  by  bis  certifi- 
cate made  pursuant  to  the  order  on  further  considera* 
tion  in  an  administration  action,  directed  the  costs  of 
a  defendant  to  be  paid  to  her  acludtor,  and  ehe  after- 
wards took  out  a  summone  to  leview  the  tunUoOf  tlie 
court  refused  an  applioatioa  by  the  plainttff  te  atiqr 
the  payment  of  such  costs  to  the  defendant* e  eoUoitor 
pending  the  result  of  the  eummoM  to  review.-*-BiH^ 
ps«s  V.  Viimioome  (2),  oxj>.  ftsLUf  i.  578—55  L.  J. 
Oh.  624]  54L.T.728. 

83.  Tamaiioiik^AdmMdraiUtm  tuHotif^fiint  and 
$qparaU  eBUUe—De/icimoy,-^la  aa  admiuletritton 
action  by  a  oreditor  iigainst  the  eatate  «f  «  deocaeed 
person  who  had  carried  on  a  businesa  bi  a  partner- 
ehip»  the  estate  was  suflldant  to  par  the  aeparate 
creditors  in  full»  hvA  not  the  paxtneiship  mediton. 
The  plaintiit,  as  a  separate  creditor^  was  paid  in  lull. 

Held,  that  the  plaintiff  was  entitled  to  coets  m 
between  solicitor  «nd  oUent— ZtTorctsA  v.  McMae^  oh.d. 
XAT|  ;.^*-64  L.  T.  728. 

34.  Taxationr—Banhruptoff-^Mortgage  by  bankrupt 
^-Mortgagee'e  afli^-<£Mt€t«of«  Aat,  1848  (6^7  Viet.  c. 
73),  I.  SO.'—Wheie  a  mortgagor  has  became  bankrupt 
an  application  by  the  trustee  in  baakmptor  'or  the 
taxation  of  the  mortgagee's  bill  of  oosfts  ia  properly 
made  under  6  4k  7  Viot.  o.  73,  and  need  not  be  made 
in  bankruptoy. 

En  parte  Mareh,  34  W.  B.  620, 15  Q.  B.  D.  340, 
distinguished. 


Decision  of  Pearson,  J.,  revereed.— Ja  rt 
c.^  619—32  Oh.  D.  636  ;  64  L.  T.  905. 

35.  Taxation^^Bankruptcy^ScUcUor  fo  ti 
Sdieiiora  Aci,  1843,  a.  37,  38.— The 
1848,  doee  not  apply  to  the  tazatien  o(  s  Ull 
of  solicitore  to  a  trustee  in  benkmptqj,  m  ai  ft 
them  liable,  in  the  event  of  the  bUl  bdns 
more  than  one-sixth,  to  pay  the  coets  of  Its  ft 
— ^  parU  Marshy  In  re  Marek^  oa.  6»)-lsr 
340;  55L.  J.a.B.  557. 

36.  TaoBcttion^Couniel^Appeal^Thiri 
The  costs  of  a  third  counsel  on  an  appesi  \ 
allowed  as  between  solicitor  and  disDt,  a 
the  client's  sanction,  unless  bis  solidtoc  hat 
to  him  that  such  costs  will  probably  not  In 
as  between  party  and  party. 

In  re  BlytK  (31  W.  B.  283,  10  Q.  B.  D. 
lowed. 

Judgment  of  the  Queen's  Bench  Diiinn 
749,  15  Q.  B.  D.  292)  affirmed.— In  «  " 
15  Q.  B.  D.  300 ;  54  L.  J.  Q.  B.  573. 

37.  Taixaiion^Gounid'^Refretiher^Afi 
65,  r.  27.— Befreehers  may  be  alloved  to  i 
the  Oouii  of  Appesl,  under  ord.  65,  r.  ST,| 
30,  where  the  words  ^  work  and  UbovT 
particular,  apply  to  the  work  of  eooniel,  mi 
that  of  solicitors.  Paragnsph  48  of  the  r 
only  applies  to  niei  priue  cases,  or  to  c' 
where  evidence  is  taken.— -Svendiett  v.  Ifol 
161—15  Q.  B.  D.  79  I  55  L.J.Q.B.6S;| 
565. 

88.  Tanofjon^'^ociiiee?— ife>VesAcr^( 
"^Ord,  65,  r.  27.— A  solioitor  was 
•lients  to  employ  a  particular  eooniel  ia  s| 
action.    The  eoUdtor  em^oyed  the  i 
and  also  three  other  oouned  and  paid  ft 
tivelyiqr  wayef  daily  wIrsAemfcsssll 
thirty*flve  guineas,  thirty  guineas, 
guineaa.    On  a  taxation  between  the  i 
client  the  taxing  master  refused  to  sOstI 
tiie  lees  authorised  by  ord.  U,  r.  27  (48U 
no  proof  that  the  dienta  hnd  sanotioiMi  f 
of  larger  fees. 

Held,  that,  in  the  sbsenee  of  an  espM^ 
to  the  contrary,  the  taxing  master  bed  i  ' 
to  allow  fees  lor  zefieaheBi  eaeeedlBgdil 
fixed  by  tule  27  (48). 

Held,  on  the  evidence,  that  the  dUmlik 
the  solicitor  to  employ  •  partieahr  < 
they  knew  required  epeoial  lelseshi 
lore  they  must  be  tjien  to  hare 
pay  reasonable  refresher  leea,  and  tfaitl 
must  be  lelerred  to  the  taxing 
amount. 

Held,  further,  that;  there  being  no 
authority  to  pay  (qpeoial  feee  te  the  <  ~ 
taxii^  OMstsr  wi«  right  in  diaallowing  i 
the  amount  autiiorised  by  rule  27  (48). 

The  taxing  master  diaaUowed  lees  lari 
with  n^nsel  wUch  had  been  paid  is  r 
usual  leea. 

Held,  that  the  court  would  m 
discretion  of  the  taxing  master. 

There  is  no  rule  that  the  iees  paid  ^i'  - 
shall  bear  a  proportion  to  the  f ess  psid  tsM^ 
counsel  where  such  lees  are  spedsL  . 

Decision  of  Pearson,  J.,  vaiisd.— /•  *»^ 
o.A.  645. 

89.  3teaMmi*.0enfiisl--l^V«fft«^^  . 
MaeUr^Ord.  65,  r.  27  (48).— UndsMjJ 
(48),  the  taxiitf  maatsr  has  s  " 
speoial  ciroumfltaaoes  of  a  earn  te  i 
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-i9jm^A  T.  TFt7{9»  CH.D.  pia.,  j.  30—53  L.  T. 

,  ToMoiion^CouMd^Third  couMd^DUcrttion 
wing  matf^.— Before  the  trial  of  aa  aotioa  the 
f  ooansel  for  the  plaintiff  was  called  wtthia  the 
It  the  trial,  whiofa  lasted  eight  days,  three 
iel  were  engaged— tiz.,  a  leading  Qaeen'e  Oonneel, 
Ineen's  Counsel  who  had  formerly  been  junior  in 
••e^  and  a  Junior.  The  judge  dedded  in  the 
Sfli*  fa?our.  The  taxing  master  disallowed  the 
I  the  leading  Queen's  Ck>unsel. 
Ml,  that  the  taxing  master  had  exercised  his  die- 
In  tightljy  as  the  oase  was  not  one  in  which  it 
bsntially  necessary,  for  the  purpose  of  doing 
b  between  the  parties,  that  the  pluntiff  should 

ytiizeeoounaeL — FarUh  y.  FooU^  CH.1X  mob,  j. 

• 

TfmHon'-^lMivtTyofUll-'-OimdUionaaio  pmg- 
^BtMiMed  biU.-'A  solloitof,  wbea  sending  in 
D^my  hiwfnlly  etlpnlate  that,  ualesa  it  is  paid 
iftspecifled  time,  he  is  to  be  at  Ubelrty  to  with- 
landsolMtitute  anotherbffl;  ImtiltlM  bill  sosent 
I  any  iteme  whioh  would  not  be  allowed  on 
» and  whioh  the  oUeBt  would  not  be  foceed  to 
I  tte  soUeitar's  dvtf  to  state  iUs  to  his  oUent. 
i  of  Baoon,  Y.O.,  roTersed.— /n  re  Th&mpe&n^ 
Oh.  D.  441;    55    L.  J.  Oh.  188;  53 

^Infant^Neastfriend^6evtr9i(mafy 
-The  costs  of  the  next  friend  of  infant 
I  ennot  be  aUowed  as  between  sulioitor  and 
!  the  ininnts  are  only  entitled  in  ref  ersion  to 
loQtof  whioh  the  eoets  hre  givrti.— Z>aiiMm< 
"» aH.D.  sTi.,  J.  774. 

—  PtMion  —  IndfUfHmmi  —  London 

I^mdon  Ann  of  soUoMon,  noting  as  agents 

firm,  presented  a  petition  for  taantion 

'  with  their  own  name  only,  iHthont 

themself ea  as  agents  for  the  country  firm, 

for  tnxntion  was  made  upon  the  petition. 

the  order  mnat  be  disahaiged,   because 

solidtora  ought  to    hate  indocsed  the 

agente  for  the  country  solidtors^— /n  re 

GH.D.   PBA.,    J.  515— 3S  Oh.  D.  245  I  55  L. 

ttfOion  —  8ummon9  —  Service  out  of  the 
Won,— Leave  will  not  be  giren  to  sertb  a 
pfot  taxation  of  ooste  upon  a  foreigner  out 
PMotion.— j^  pofrte  Btiuidon,  «.b.d.  858. 

Iwwrfion  —  Special  citcumstances — OoeU  tn- 
L  «/bffl  retoifier  —  Batification  —  SoUcitore 
p^»  ••  41.— A  solicitor  undertook,  without 
her,  to  make  inTestigations  as  to  the  next 
<tf  an  intestate,  and  was  paid  for  so  doing 
I  administrator,  for  whom  lie  afterwards  aoted. 
fe  of  the  next  cf  kin  tocAc  out  a  summone  for 
i  of  Ihe  costs,  to  whiffli  the  eoHeiU*  consWted, 
Mttfaig  maater  4lBall<Mred  Che  ooete  of  «he 
■tty  inTflatigationB. 

)  that  the  court  had  jurfediction  to  order,  tfven 
'  fte  consent  of  the  majority  of  the  next  of 
M^T  ••  to  what  «oets,  if  any,  -should  te 
2^  the  ^relimittaffy  iBrvestigatidtts,  the  amount 
■  Wi«  paid  into  court.— /»  re  J»»,  ch.d.  hat, 
UT.656. 


^Q9ation-^Uniigned  Ml -^  AU&dtion  after 
1'""^  ■?11«1W'  cannot,  af tdr  deUyeiy  of  a  bill 
>  and  dbjeotiun  trtken  to  the  amount  df  the 
Ntten  if  the  bill  is  unsigned,  withdraw  the 
ntaXBtion,  and  stlbstitute  another  ih  Whitih 
^  are  reduced.— Jn  fe  Jonee^  a.B.D.**-64 


47.  Taxation  after  payment-^Speeial  cireumeianeei 
-^Mortgage^Solicitore  Act,  1843,  s.  41.— The  solid- 
tor  of  mortgagees  for  £8,000  had  received  instruc- 
tions to  sel^  but  the  sale  was  stopped  on  the 
mortgagor's  solicitor  finding  a  transferee.  The 
mortgagees'  solicitor's  bill  of  costs  amounted 
(including  surveyor's  charges)  to  dS450.  The 
mortgagor's  solicitor  objected  to  the  amount,  but  the 
mortgagees*  solicitor  refusing  to  complete  the  trans- 
fer, and  the  mortgagor  being  anxious  for  speedy 
completion,  the  mortgagor's  solicitor  paid  the  bill 
under  protest. 

Held  (Bowen,  L.J.,  dis8.),  that  there  was  no  such 
pressure  as  would  justify  taxation  after  payment. 

Dedaion  of  Bacon,  Y.O.,  reversed.— In  re  Boycott, 
aA.  26^89  Ch.  D.  571 ;  52  L.  T.  488. 

48.  TaaoaHon  after  twelve  monf As— Speoi'aZ  ciroum^ 
etancee-^Shorthand  notee  ly  derk — Solieitore  Act, 
1843,  s.  37.— Hm  *<  epeoial  cireumstancee "  required 
by  the  SoUettors  Act,  1843,  to  entitle  a  client  to  have 
his  sdicftor's  bill  taxed  after  the  expiration  of  twelve 
months  flrom  its  ddirery,  are  these  which  appear  to 
the  jttdge,  having  regard  to  the  cireumstancee  of  the 
particular  case,  to  be  so  special  and  exceptional  as  to 
jostify  taxation.  It  is  not  competent  for  one  court 
to  lioatt  the  discretion  of  another  by  laying  down  that 
**  special  cireumstances  ^  do  not  exist  unless  there  are 
certain  specified  circumstances  in  a  case^ 

A  soUoitor,  who  has  employed  his  own  clerk  to  take 
shorthand  notes,  cannot  charge  his  client  with  the  tees 
payable  to  a  professlottal  shorthand  writer. 

Judgment  of  the  Queen's  Bench  Division  ai&rmed. 

In  re  Hoyeoti,  84  W.  B.  26,  89  Oh.  D.  571,  discussed. 
— /n  re  Norman,  ca.  313—16  a  B.  B.  673  ;  54  L.  T. 
143. 

49.  Tttatoe^Mmiied  womtm'^  Separate  eitate^ 
Beetraint  on  antidpOHon-^Impfoper  proceeding,*^ 
The  testator  gave  property  to  tnistees  on  trust  for  a 
married  woman  for  life,  for  her  septtate  use,  without 
power  of  aaticipaii(M&.  8he  Inatitnted  impioper 
proceedings  against  the  traateca  without  a  next 
friend. 

Held,  that  the  court  had  power  to  «ive  liberty  to 
the  troatees  to  retain  thehr  costs  out  of  the  income  of 
the  married  woman,  notwithstanding  the  restraint  on 
anticipation.— ^duMirde  v.  Dewair,  0H*n.  pba.,  i,  62— 
54  L.  J.  Oh.  1049 ;  53  L.  X.  422. 

50.  Trutte&^Bofuedl  to  frans/sr/und-^Asurfir- 
ing  trustee  who  refuses,  without  'suiBclent  reason,  to 
transfer  trast  funds  to  new  trustees  duly  appointed 
under  a  power  in  a  will,  is  liable  for  costs  of  an 
action  to  compel  the  transfer.— C4)2>pfti|9«r  v.  Shekte' 
ion,  v.G.  (Ir.)^15  L.  B.  Xr.  461. 

See  atoo  AnAonicaifT,  8  $  BAWxnijrTCt,  27,  41 ; 
OoKPANT,  81 ;  ELBonoir  Law,  25,  26;  EnnBMCB,  15  ; 
IiAinNi  Olavsbb  OoNsoLlDATioN  AOT,  lfi«— 15;  Local 
GovxamcBirr,  10;  Hornsaob,  8,  10,  11,  82;  SwrriiB- 
uan,  18 ;  Shifpiiio,  8,  f  0 ;  floMonfOB,  8—6,  8—10, 
15 ;  Ybudob  ahd  PcsoHAsnn,  7, 17 ;  Will,  17. 

OOTJNTEB.0LAI*.— Sec  OoiiPt,'26,  27;  Oouictt  Ooubt, 
7,  8 ;  PBAonoB,  29. 

OOUKrr  OOURT:— 

1.  Appe%l^Nciiee  of  WMlfidtt— T^me— JfofonsioA— 
Judicature  Act,  1884  (47  4b  48  Viot.  c.  61),  «.  23— 
Ord.  59,  VT.  9,  10,  16.^Appeals  irom  coun^  courts 
to  the  Queen's  Bendi  Birision  can  now  be  made  by 
notice  of  motion  only* 

Where  the  dafendanta  had  wilful^  pot  thanMclvea 
out  of  time  bgr  pwmcding  nndar  the  wrong  piaotioe, 
the  court  refused  to  CKtend  the  time  for  sewing  notice 
of  niotion;-«*jBroif  It  v.  Done,  «.b.d.  776. 

2.  AppocO-'^Bpeciat  eaee^Judicaturc  Aot,  1884,  i. 
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23— Ofd.  59,  rr*  9, 10.— Appeal  from  a  county  court 
by  way  of  special  case  is  abolished. — Eeg.  t.  Judge  of 
Dudley  County  Court,  q.b.d.^-54  L.  T.  875. 

3.  Appeal-^Time — New  trials  Refusal  of  apptica" 
fion.— An  application  for  a  new  trial  was  made  to  a 
county  court  judge  within  two  days  of  the  trial,  and 
he  took  a  fortnight  to  consider  the  application  and 
then  refused  to  grant  it.  A  rule  nisi  for  a  new  trial 
was  obtained  from  the  High  Court  within  two  days  of 
his  refusal. 

Held,  that  the  rule  was  obtained  too  late,  as  the 
eight  days  for  appealing  began  to  run  from  the  day  of 
the  trial.— Afomtf  t.  Lowe,  a.B.D.  45. 

4.  JuHediction — Judgment  of  High  Court '^  En- 
forcement — Variation  —  Payment  by  in&talmenia --^ 
DehtoTB  Act,  1869  (82  <Si  33  Vict.  e.  62),  a.  5.— Under 
section  5  of  the  Debtors  Act,  1869,  a  county  court  has 
power  to  enforce  a  money  judgment  or  order  in  the 
High  Oourt  by  directing  payment  thereof  by  instal- 
ments, and  to  commit  the  debtor  in  case  of  non-pay- 
ment of  the  instalments ;  but  where  the  High  Oourt 
has  itself  directed  payment  by  instalments,  the  eounty 
oourt  has  no  power  to  vary  that  order. 

Wather  ▼.  EUiot  (24  W.  B.  432,  1  0.  P.  J>.  169) 
explained.— ^09  parte  Addington,  In  re  Jves,  a.B.D. 
BANKT.  593—16  Q.  B.  D.  665 ;  55  L.  J.  Q.  B.  246  ; 
54L.T.  877. 

5.  Juriadidtion — Judgment  of  High  Court — En^ 
forcement — Variation — Payment  hy  inetalmettU  — 
Debtors  Act,  1869,  s.  f&— Bankruptcy  Act,  1883  (46  A 
47  Vid.  c  52),  s.  103,  suh-section  4.— When  the  High 
Court  gives  judgment  for,  and  orders  payment  of,  a 
lump  sum,  without  having  considered  the  question  of 
the  debtor's  means  to  pay,  it  is  open  to  the  county 
oonrt^  where  proceedings  are  taken  thereon,  to  con- 
sider this  question  and  to  ?aiy  the  order  by  directing 
payment  by  instalments.— JESoo  parte  Close,  In  re  Dew* 
hirst,  q;bj>.  bamxt.  594. 

6.  Jurisdietion^Title — Trespass  to  party^waU'— 
Bent^Apportionment^County  Courts  Act,  1867  (30 
(ft  31  Vict.  c.  142),  ss.  5,  12.— The  plaintiil  was  lessee 
of  premises  at  an  annual  rental  of  £56,  including  a 
party-wall  which  separated  his  house  from  that  of  the 
defendant,  wha  denied  the  plaintiifs  title  to  the  wall, 
and  oomndtted  a  trespass  .upon  it 

Held,  that,  as  the  only  portion  of  the  premises  the 
title  to  which  was  in  dispute  was  under  the  annual 
Talue  of  £20,  the  county  oourt  had  jurisdlotioB  to  try 
the  9ciion.'^8tolworthy  ▼.  Powdl,  a.B.D.— 65  L.  J. 
Q.  B.  228. 

7.  Ptoh^dtion  •— •  Remitting  action  —  Consent  — 
Counter-daim^County  Courts  Act,  1856  (19  <fe  20 
Vict,  e.  108),  s.  26.— When  an  action  has  been  re- 
mitted  for  trial  to  a  county  oourt  under  section  26 
of  Hhe  County  Courts  Aot,  1856,  with  the  defendant's 
consent,  the  oourt  will  not  grant  a  prohibition,  even  if 
there  is  a  Gounter*olaim  for  unliquidated  damages. — 
Mouflet  T.  Washburn,  q.b.d.— 54  L.  T.  16. 

8.  Remitting  action — Counter-daim-^Unliquidated 
damages^ County  Courts  Acts,  1856,  «.  26.— In  the 
case  of  a  claim  for  a  sum  under  £50  and  a  counter- 
claim for  unliquidated  damages  there  is  no  power 
under  section  26  of  the  County  Courts  Aot,  1856,  to 
remit  the  action  to  the  county  oourt  for  trial.— 
Maekay  t.  Baniiter,  a.Bj>.  121—16  Q.  B.  D.  174; 
55  L.  J.  Q.  B.  106  ;  53  L.  T.  567. 

9.  Trial — Jury — Notice  of  demand-^Time — Em- 
ployers' LiahaUy  Act,  1880  (48  A  44  Vict.  c.  42),  s.  6, 
sub-sedtion  ^^County  Court  Bules,  1880,  ord,  39b, 
r.  16.— Where  notice  of  demand  fbr  a  jury  is  ordered 
to  be  made  fifteen  days  before  the  return  day,  and  the 
return  day  has  been  fixed  in  an  action  without  such 


notice  having  been  given,  the  right  tQ  i 
is  thereby  lost  and  cannot  be  revived  bj  aa 
ment  of  the  case. — Beg.  v.  Begistror  ofLnki 
Court,  Q.B.n.  487—16  a  B.D.691;  55LJ.< 
365  ;  54  L.  T.  873. 

See  also  Bahxbuttot,  1,  31 ;  Goan,  8%  Il|| 
Elbction  Law,  26 ;  JuxiSDicnoir,  3,  6. 7. 

COVENANT:— 

Perpetuity -^  Settled  land -^  Sale  is 
life  ^^  Cotfenant  for  reoonveyanoe.— A 
property  to  trustees  on  tmrt  for  hit  ddeit  i 
life,  with  remainder  in  trust  for  bis  fint  i  ' 
sons  in  tail  male,  with  remainders  ia  trait  | 
testator's  second  and  third  sons  mecmMj  T 
like  limitations,  with  remainders  hi  tnutforUi(| 
son  for  life  wfth  the  same  limitationB.  Th«t 
under  a  power  of  sale,  sold  a  part  of  Hist "' 
to  a  tenant  for  life,  who  covenanted  vifli  tta  t 
by  a  separate  deed  that  he  would  not,  *d 
continuance  of  the  strict  setaement^**  idloi^ 
of  the  land  otherwise  than  as  therdn 
that  he  would,  if  called  npon  by  the  ti 
at  any  time  'Muring  the  continuance  of  ti»« 
settiement,"  and  on  being  repaid  the  ponbM 
and  costs,  reooiivey  so  mnoh  of  tbe  Uai  u^ 
then  remain  unsold. 

Held,  that  the  covenant  was  void  si 
a  perpetuity.— 2V0veZyai»  v.  Trevdyan,  ceJiI 
53  L.  T.  853. 

See  also  Bn.L  or  Salb,  9—11 ;  _Dixiaii»  1 
LOBD  AMD  Tbkaht,  1,  2,  8—10 ; 
OP,  7;   FBAonoB,  21,  87;    BmrruMwn, 
SuooBSSiON  Duty  ;  VmrDOB  ako  Pubckub,^ 

CBIBCINAL  LAW:— 

1.  Banhrwatoy-^Undi$chargei 
ing  eredit-^urisdiction^Chods  sent  ftm  I 
Bankruptcy  Ad,  1883  (46  <fe  47  Fi6(.c.  r 
The  offence  of  obtaining  credit  by  sa  i 
bankrupt,  under  section  31  of  the  BibI 
1883,  may  be  complete,  although  bo  itf*| 
specified  term  of  credit  Ima  been  contndfdl^ 

Qoods  had  been  ordered  by  the  priMM 
at  Newcastle,  and  delivered  to  his  agent  IaIt 
the  seller,  resident  in  Ireland. 

Held,  that  the  indictment  under  the  i 
was  rightly  tided  in  Newcastle.— iZe^.  f.^ 
399—16  Q.  B.  D.  636;  64  L.  T.  545. 

2.  Compounding  fdony'-^Agremgii^  I 
oumer  ofsUden  property-^Prosteutiei^  of/^ 
offence  of  compounding  a  larceny  nsyM 
by  a  person  other  than  the  owner  of  the  f"^ 

It  is  not  material  to  allege  in  the  f  ' 
the  defendant,  in  fact,  abstained  ftomf 
Beg.  V.  Burgess,  ccn.  306—16  Q.  B.  D-l 
J.  M.  C.97;  53L.T.  918. 

3.  Disorderly  houBe^Summary 
native  prooec^tire— 25  Cfeo,  2,  c.  36^  m. 
3,  c.  70,  s.  7— OKnuRoZ  Law  Anmimtdi 
(48  A  49  Ffrf.  c  69),  s.  13.— On  a  pwK* 
section  13  of  the  Crimioal  Law  AmeodiBflit^ 
for  keeping  a  brothel,  the  proseoatios  r 
proceed  summarily  under  that  Ao^  «^ 
the  preliminary  conditions  mentCoosd  ia  » 
36,  and  58  Geo.  8,  c  70,  so  as  to  beo«*f . 
a  reward.— ITtrtifin  v.  Hines,  q.bj).— 541»* 

4.  Embessdement--Purtnership  ff^^f^g 
Men's  Christian  Associationr-Crimiedi^T 
meni  Ad,  1868  (31  A  32  Vid.  c  Hft*^ 
prisoner,  a  member  of  the  Young  ^ //^ 
sooiation,  had  been  convicted,  ^^^j^J^^ 
116,  s.  1,  of  embeEding  the  mon^  w  ••"^ 

Held,  that  the  statute  appUed  osl;  »  ^ 


Uj  Baporter,  Bept.  11, 1888.] 

Criminal  Lam. 


DIGEST. 


DamagcM, 


54 


I  in  vhioh  participation  of  profit*  is  contemplated, 
that  the  oonTictlon  i»a6  wrong. — Reg,  t.  Rohmm^ 
.  376—16  Q.  B.  D.  187;  55  L.  J.  H.  0.  55  ;  53 

FalH  jpreiencu — Evidenee^Board  and  lodging, 
e  prisoner  asked  to  be  taken  in  as  a  lodger  at  the 
» of  the  proseontrlz.  After  two  days  he  s^d  that  he 
eft  his  clothes  at  another  lodging-honse,  and  he 
I  to  be  supplied  with  board,  which  the  proseoutriz 
him,  bdieTing  his  statement.  He  afterwards 
away  without  paying  for  board  and  lodging. 
Id,  that  there  was  evidence  to  go  to  the  Jury  that 
loseontriz  had  acted  on  her  belief  in  the  truth 
a priaoner^s statements. — Beg,  y,  J9ur<0fi,  cox.— 
.T.755. 

Fraud  5y  ageni-^StoeUfraktf-^ChnvenUm  to  Mb 
Mtt^SpecukUive  aooount — Oomm/ssfon— C%egtie 
naty  Ad,  1861  (84i  A  25  Vtd,  e.  96),  s.  75.— 
is  2nd  of  NoTember,  1885,  A.  instructed  B.,  a 
bnker,  by  letter  to  buy  on  the  following  day 
la  itook  at  90  to  hold  for  a  rise,  the  time  for 
1^  to  be  left  open,  and  he  forwaided  a  cheque 
|ll  5s.  "  for  cover  and  commission."  On  the 
IKovember  the  stock  was  at  91}.  B.  paid  the 
■  into  his  bank  and  appropriated  the  amount  to 
Buse. 

ft,  that  B.,  having  been  the  agent  of  A.  to  hold 
fcly  the  amount  of  the  cheque  for  a  speoiAc 
IS,  was  properly  convicted  under  section  75  of 
sioeny  Act,  1861,  for  converting  to  his  own  use  a 
tf  for  money  vrith  which  he  had  been  intrusted 
Mer,  with  a  direction  in  writing  to  apply  it  to 
lU  purpose. — Beg,  v.  Oronmire,  co.b. — 54  L.  T. 

Midment^^Uncertainty-'Corrupt  and  Illegal 
Act,  1883  (46  ik  47  Viet,  c,  51),  «.  3.— The 
!  V8S  indicted  for  **  corrupt  practices  "  at  an 
I  for  members  of  Parliament  at,  &c.    .    .    .    It 
ived  that  he  promised  money  to  voters  to  in- 
to vote.    The  Jury  found  the  prisoner 
[of  corrupt  practices  by  offering  money  for 

I  {diiBenfiente  Field,  J.),  that  the  indictment 
I  for  uncertainty,  but  {diaeeniientibue  Benman 
i^7»  JJ^*)»  ^^At  the  defect  was  cured  by  the 
mr-Beg.  V.  Siroulger,  c.o.b.  719—65  L.  J.  M.  C. 

larceny— BaiZmsn^—Zoan — Mutdk&^FraudU" 
fpropriation, — The  prosecutor,  intending  to  lend 
inoner  a  shilling,  handed  him  a  sovereign  by  mis- 
[The  prisoner  afterwards  discovered  the  mistake 
nodolently  appropriated  the  sovereign. 
H,  that  the  prisoner  was  not  guilty  of  larceny  as 

M. 

•  oottrt  being  equally  divided  as  to  whether  he  was 
f  of  larceny  at  common  law  the  conviction  stood. 
h  T.  Athwdl,  O.O.B.  i97— 16  Q.  B.  D.  190;  55 
M.  0.  65. 

larceny^Mistake^Frauduleni  appropriation, 
9  innooent  receipt  of  a  chattel,  followed  by 
^nt  appropriation,  does  not  constitute  larceny, 
r.  V.  AehwtU,  34  W.  R.  297,  16  Q.  B.  D.  190, 
"ttted  upon.— i7egr  v.  Floufere,  can,  367 — 16  Q. 
«^3;  54L.T.  547. 

'  Malidoue  ufounding-^Blow  aimed  at  another 
^-O/eneei  against  the  Pereon  Act,  1861  (24  A 
■^  <^  100}, «.  20.— The  prisoner,  in  striking  at  a 
Vounded  a  woman  who  was  standing  by.  On 
>^of  an  indictment  for  unlawful  and  malicious 
™&  the  jury  found  that  the  blow  was  unlaw- 
M  malioious,  but  that  the  striking  of  the  woman 
'^^Atal,  and  not  such  a  consequence  ol  the  J 


blow  as  the  prisoner  ought  to  have  expected.    The 
prisoner  was  convicted. 

Held,  that  the  conviction  was  right. — Beg,  v. 
Latimer,  o.c.b.— 17  Q.  B.  D.  359 ;  55  L.  J.  H.  0. 135 ; 

54  L.  T.  68. 

11.  Procuring  defilement  of  girl^Occupier  of  house 
^Criminal  Law  Amendment  Act,  1885,  s.  6.— The 
prisoner  permitted  -the  defilement  of  her  daughter 
(under  the  age  of  sixteen)  in  the  premises  where  they 
resided  together  pb  their  home. 

Held,  that  the  prisoner  was  liable  to  conviction 
under  section  6  of  the  Criminal  Law  Amendment  Act, 
lS&6,^Beg,  v.  Wehiter,  can.  324—16  Q.  B.  D.  134  ; 

55  L.  J.  M.  0.  63;  53  L.  T.  824. 

See  also  Oimada,  Law  or,  1 ;  Evidxnob,  9 ;  Ex- 
TBADiTioir ;  Husband  and  Witb,  5 ;  Jusnoa  or  thb 
Pbaob,  1 1 ;  FBAonoB,  2 ;  Sbduotion  ;  Tbovbb. 

OBOSSED  OHEQUE.— See  Banxbb,  2. 

CRUELTY  to  ANIMALS  :— 

Diehorning  eatUe-^Crueitv  to  Animale  Prevmm 
tion  Act,  1849  (12  A  13  Vict,  c.  92),  $.  2.— The 
practice  of  dishorning  cattle,  if  performed  with  due 
care  and  skill,  for  the  purpose  of  rendering  them 
more  profitable  to  farmers,  is  not  cruelty  to  animals. 
^OaUagJUin  v.  Society  for  Preventing  Cruelty  to 
Animaht  c.p.i>.  (Ir.)— 16  L.  R.  Ir.  325. 

CUSTOll— See  BANxavrror,  17, 18,  20 ;  Sbipkno,  21. 

0T'PBE8.'-''&ee  Will,  7. 

DAMAGES:— 

1.  Contract — Negligenee'—Infury  to  sarvanf.— The 
plaintiffs  were  employed  to  paint  a  house,  and  the 
defendant  contracted  to  put  up  a  "  boat-staging  "  or 
suspended  platform  for  the  purpose.  Owing  to  the 
negligence  of  the  defendant  the  platform  fell  and 
injured  a  servant  of  the  plaintiffs,  who  brought  an 
action  against  them  for  injuries  under  the  Employers' 
Liability  Act.  The  plaintiffs  settled  the  action  by 
paying  a  sum  to  their  servant,  and  then  sued  the 
defendant  upon  his  breach  of  contract. 

Held,  that,  although  the  defendant  was  liable  upon 
his  contract,  the  plaintiffs  could  not  recover,  as 
damages,  the  amount  which  they  had  paid  to  their 
servant  in  settlement  of  the  action,  because  they  had 
employed  a  competent  contractor  to  put  up  the  boat- 
staging,  and  were  not  shown  to  have  been  guilty  of 
any  negligence. — Kiddle  v.  Lovett,  a.B.i>.  518—16 
Q.  B.  D.  605. 

2.  Contract  —  Penalty  —  Liquidated  damagee,^^ 
Where  a  lump  sum  is  made  payable  by  way  of  compen- 
sation, on  the  occurrence  of  one  or  more  events,  of 
which  some  may  occasion  serious,  and  others  trifling, 
damage,  the  presumption  is  that  the  sum  was  in- 
tended to  be  penal  and  subject  to  modification ;  but 
if  parties  stipulate  for  payments  proportioned  to  the 
extent  to  which  the  contractors  may  fail  to  fulfil  their 
obligations,  and  the  payments  are  to  bear  interest  from 
the  date  of  such  failure,  the  payments  adjusted  with 
reference  to  the  actual  damage  will  be  liquidated 
damages.— Xorei  Elphinetone  v.  Monkland  Iron  and 
Coal  Co,,  KX.— 11  App.  332. 

3.  i?tw>f ee.— In  a  husband's  suit  for  dissolution  of 
marriage  where  there  is  a  claim  for  damages  against 
a  co-respondent,  the  Jury  should  assess  the  damages 
at  such  an  amount  as  will  compensate  the  husband 
for  the  loss  he  has  sustained,  but  they  must  not 
attempt  to  punish  the  co-respondent,  or  to  take  into 
account  his  means.  They  should,  however,  look  at 
the  conduct  of  the  husband— as,  for  instance,  where 
the  husband  and  wife  have  been  leading  an  unhappy 
life  and  they  separate,  and  the  husband,  knowing  that 
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the  wife  faae  no  meana  of  living,  takee  no  steps  to 
protect  or  assist  her,  apd  she  subsequently  oommita 
adultery  with  the  co-respondent— fsyie  ?.  Keyn  and 
Maxwell,  p,d.  &  a.d.  791—11  P.  D,  100. 

4.  Inadequacy-^Perverte  vtrdi<i--New  iriaL^ 
The  certificate  of  a  judge  that  a  verdiot  is  perfersa  is 
a  ground  for  setting  it  aside  when  coupled  with  other 
oircumitances  suggesting  perversity,— QuinZand  ▼. 
Murlane,  c.a.  (Ir.)— 18  Ij.  B  Ir.  68. 

6.  Nfgligenee^Masfer  and  iervani-^  Personal  tn- 
jurteB^Employer'a  LiaUlHy  Act,  1880  (48  A  44  Vict, 
c.  4S},  s.  3— Overttme  u>agei, — ^The  plaintiil  in  an 
action  brought  under  the  Employers'  liability  Act, 
1880,  proved  as  damages  bss  of  wages  in  respect  both 
of  bis  employment  ^UIl  the  defendants,  and  a)so  in 
respect  of  certain  overtime  labour  uuder  another  em- 
ployer. The  Jury  awarded  damages  on  both  heads, 
but  the  county  court  judge  held  &at  the  plaintiil  was 
only  entitled  to  receive  damages  in  respect  of  his 
estiipated  earnings  under  the  defendants,  ^e  nmount 
of  damages  was  less  tbai|  the  amount  bo  might  have 
been  awarded  in  respect  of  his  estimated  earnings  for 
three  years  in  the  defendants'  service. 

Held,  that  section  8  of  the  Emplovers*  Liability 
4ot,  1880,  does  not  give  a  measure  of  damages,  but 
only  a  limit  within  which  the  jury  may  inward  damages, 
and  that  the  plaintiil  was  entitled  to  recover  in 
respect  of  both  employments.— ^or<tcA  v»  Hoad,  a.B«u« 
102—63  L,  T.  909. 

6.  Shipping'^Charter'pariy  —  Advance  /refght — 
Repayment — ** Lot  or  net  hat" — Lou  by  negVgeni 
navigation.'-'GoodB  were  shipped  under  a  charter- 
party  containiog  the  following  stipulation :— "^  Four- 
firths  of  the  freight,  calculated  on  the  fuantity 
shipped,  to  be  advanced  and  paid  in  casb  in  one 
month  from  the  steamer's  sailing  from  her  last  port  in 
Great  Britain,  steamer  lost  or  not  lost."  The  steamer 
sailed  on  the  1 2th  of  Julv;  was  lost  through  the 
negligence  of  the  master  on  the  19th  of  July  ;  the  loss 
was  known  on  the  2lBt  of  July ;  and  on  the  86  th  of 
July  the  charterer  paid  four- fifths  of  the  freight  to 
the  shipowner. 

Held,  that,  notwithstanding  the  clause  "steamer 
lost  or  not  lost,"  the  charterer  was  entitled  to  recover 
the  advance  freight  paid  and  the  premiums  of  in- 
surance, in  addition  to  the  prime  cost  of  the  goods.— 
Oreai  Indian  Pinimular  milway  Co,  v.  TurnhuU^ 
Q  B.D.— 53  L  T.  325. 

7.  Shipping-^ Charter-party^Balvage.'^The  plain- 
tiff shipped  TjQ  under  a  charter-party  on  the  defend- 
ant's ship  for  conveyance  from  T.  to  A.  Owing  to 
the  negligent  navigation  of  the  defendant's  servants 
the  ship  was  oast  ashore  and  a  quantity  of  rice  was 
lost,  but  a  portion  of  it  was  saved  by  the  Salvage 
Association,  who  had  been  employed  by  the  under* 
writers  of  the  cargo  with  the  defendant  s  assent.  An 
average  statement  was  prepared,  and  the  expenses 
claimed  were,  with  the  defendant's  assent,  paid  by  the 
underwriters  to  the  Salvage  Association.  The  plain- 
tiff sued  for  the  amount  of  salvage  expenses. 

Held  (a£9rmiog  the  decision  of  Huddlestoo,  B.),  that 
the  plaintiff  was  entitled  to  recover  the  salvage  ex- 
penses, and  that  the  payment  was  not  voluntary.— 
Scaramanga  v.  Martin,  o.a. — 63  L.  T,  810. 

8.  Shipping  —  CoUUion --^ Arrt$t  —  BaiUlond  — 
Commi$tion  to  auretiea, — Money  paid  as  commission  to 
sureties  to  a  bail-bond  in  an  action  in  rem  is  not  re- 
coverable as  costs  between  party  and  party,  and  can- 
not be  recovered  as  damages  where  the  bail-bond  was 
executed  in  order  to  obtain  the  release  of  a  vessel,  the 
arrest  of  which  was  neither  malicious  nor  the  result  of 
gross  negligence.— !rAe^|i?»Wa,  The  CoUingrsve,  p.i>. 


ft  A.D.  156—10  P.  D.  58  ;  54  L.  J.  P.  D.  k  Lt 
L.  T.  681.  I 

9.  Shipping  —  OoUiaion  -^  Rspm  -  M 
ment  <^  cargo,  —  Where  a  vessel  csnyiai  ■ 
damaged  in  a  collision  with  a  wroag-dobgii^ 
is  compelled  to  return  to  her  loadbg  pgrii] 
there  discharge  her  cargo  for  the  prnpow  i 
repaired,  the  shipowner  is  entltlsd«  if  the  id 
completed  in  a  treasonable  time  and  the  em 
partially  damaged,  to  te-ahlo  and  cany  9Kl\ 
cargo  in  order  to  earn  his  full  freight. 

If,  however,  before  the  damaged  caigoiif*^ 
the  shipowner  offers  to  give  up  his  Un  on  ni 
without  the  full  freight  being  paid,  sod  tsi 
board  from  the  cargo-owner  a  fresh  csigo  | 
tet ma  m  to  freight,  te,  bnt  the  offsr  ii  lefMi 
cargo-owners,  and  the  damaged  eaigDiiw 
and  carried  on  to  ita  port  of  dastfaiatiaiii^ 
original  ooatraot  of  aJfreig btmaat,  nad  ta 
there,  the  registrar  and  meiehanti  suitilwl 
posft  of  aswisoing  the  damaga  anstaiasd  IJrtbl 
ownera  in  aonsequenae  of  the  aoUiafaai,  ssi^ 
estimate  At  what  fata  ol  freight  the  sUpotmf 
to  ship  g  f raah  onigo,  and  must  tbsa,  ia  I 
ascertain  the  meaaui a  of  damages,  eoBpsnJ 
which  would  have  resulted  to  the  caigo-«ii| 
shipow9f  r'a  offer  had  boon  aooepted,  and  tlis] 
pargo  had  been  sold  at  the  port  af  shipaea^j 
loss  which  aotnally  laaiiltad  on  the  di^om 
damaged  oarga  at  its  port  of  deatinatioa.  J 
Smble,  vbicheyer  o(  IbeM  two  aawoBti  dl 
provea  to  )mi  thf  laaat  will  ba  the  wmm 
damagea  the  oargoHiwiiarv  bavt  austaiasdm 
the  collision;  any  exoeea  over  snoh  Ual 
having  been  oansed,  not  by  the  oollisioa,  W 
manner  in  which  the  cargo-owners  destt  I 
damaged  cargo  at  the  port  where  it  was  nM 
The  Blenheim,  p.d.  ft  a.ii.  }54— 10  P.  a  I 
L.  J.  P.  D.  ft  A.  81 ;  531:1.  T.  916.  1 

10.  Shipping-^OoUisioH — Towing.^T^m 
come  into  collisiotf  with  a  tug  and  a  sUpfaitoM 
action  was  instituted  by  the  owners  of  tfae/.M 
tug  to  reooTer  the  damages  oooasioned  bf  Ifelfl 
The  plaintiffs  reoeived  from  the  owaeissiifl 
tow  a  sum  described  ia  an  agveemeat  ss 'M 
on  account  of  the  damagea  to  be  reeoifNifl 
owners  of  the  tug."  It  was  agreed  tkst  M 
of  the  tow  should  give  the  plaintiib  «1^>4I 
and  assistaniM  neoesaaiy  to  bring  tiit  iH 
successful  Issne ;  that,  if  the  J.  aad  thi  M 
both  be  held  to  blao^e,  the  plaintiffs  shoslM 
sum  by  which  the  poney  already  V^  ^"fl 
moietv  of  damages  reooverable  agaiait  AM 
that  the  J.  should  be  held  blameless  fortMH 
The  court  found  that  the  tog  ^ona  V«iH 

Held»  that  the  payment  did  not  amooi^| 
ment  in  diseh«rge  of  the  action,  andti^B 
standing  the  advance  paid,  the  plaintifb  t|H 
to  recover  from  the  defendants  all  the  dsimB 
sioned  by  the  ooUiaioB.— ^TAe  fllerwew*,  tm 
—53  L.  T.  63.  I 

1}.  Tfaife— Coustia«<— jfeinoeoi  n/  teS*-^ 
ant  by  a  tenant  not  to  commit  waste  is  nd<J 
sive  as  a  covenant  to  deliver  up  the  dswiwtJH 
at  the  end  of  t^e  term  in  their  original  cosJl] 

In  an  action  of  waste  against  a  teaaat  toW 
the  reversion,  the  measure  of  dasMgsi  ii  silV 
of  restoring  the  demisad  premisss  Is  tbs  ^V 
which  they  were  before  the  aeaunisrioa  «f  ■■ 
waste,  but  is  the  diminnlion  of  tks  vriHV 
premises  by  sneh  aet,  regard  Mag  k*'  ^^9 
which  will  alapaa  before  the  lefiMiii  >V 
poaaeasioB,  V 
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Dflnt  of  Math6w»  J.»  ?aried.— TFAd&am  t. 
9»  C.A.  340—16  Q.  B.  D.  618  ;  54  L.  T.  124. 
riflo  Attacbjcixt.  2;  BAiruivrTOT»  9,  23; 
E^  28 ;  OouvTT  OouBT*  3  ;  Difosaa,  1 ;  Lamd- 
B  TnrANTy  9;  Lands  Qlau^xs  CJonsoLnuTioir 
;  LooAi.  GoTBBKicsifT,  5 ;  PiUOTioa,  49  ; 
0,  2.5. 

URB.— See  Cokpant,  18,  28. 

i  ACT. — See  Attaohicbnt,  3,  5 ;  Bamkru^tot, 
ObcvTT  OouBT,  4,  5  ;  Husbanp  and  Wxvi,  3. 

iTION   AGAIHST  IIITEBE8T.--See  Etid- 
X 

VnON  of  TBUST.'-Soe  Qxyr,  2, 

AitftMlibfi— /fUMfltiffeney— Aeettol— Opera<tv« 

ktUmneni — Life  interea^Bankruptey—Oom" 

i-^Forfeiiur€.^~A,  oompotition  dded  executed 

mldating  debtcjir  recited  that,  in  order  that  the 

Itioii  8hoal4  ba  secured,  the  debtpv  Itad  agreed 

|S  trustee  to  assign  to  him  all  the  property  set 

s  the  Bobedole  upon  the  trusts  thereinafter  oon- 

r  By  the  operative  part  of  the  deed  the  debtor, 

■eotuatiQg  the  said  desire  and  in  pursuance  of 

I  sgreementy"  assigned  to  the  trustee  **  all  and 

I  the  several  properties,  chattels,  and  effects 

m  in  the   sai4  schedule  hereto,  and  all  the 

[right,  title,  interest,  olaipi,  and  demand"  of 

lltor  "in,    to,    and    upon  the  said  chattels, 

In,  and  effects,  and  all  other  the  estate  (if 

if  the  debtor.    Under  the  trusts  of  a  post* 

settlement  the  debtor  had  a  life  interest  in 

Lpiopertj,  but  it  was  not  mentioned  in  the 

t  tbst,  the  general  words  of  the  assignment 
nbiguous  and  the  recitals  clear,  the  redtals 
Id,  and  that  the  life  Interest  did  not  pass  to  the 
f^Ex  parte  Daioes^  In  re  Moon,  c.a,  752— 
B.  275. 

deeds— Ottsiodfy—Posiiiston — Deeds    r«- 

two   e$taU$ — Claim    by    owner    qf  one — 

of  previou$   oumer, — ^The    owQsr   of   two 

kfe  her  title  deeds  into  the  possession  of 

On    her    death    the    two    estates    were 

one  going  to  the  plaintiffs  #nd  the  other  to 

I  who  oonld  not  be  found.    The  solicitors 

to  delivei  the  deeds  to  the  plaintiifs. 

that  the  plaintiffs  could  not  recover  posses- 

the  deeds  from  the  rightful  holders  without 

:ence  of  the  heir ;  but  that  the  deeds  must 

ited  in  court,  the  plaintilfs  haTiog  liberty  to 

sod  make  extracts  from  them* 

»n  of  Kay,  J.,  affirmed. —  Wright  ?.  Bohotham^ 

^  deedi^Production — Tr^im^Morigage  hy 
se  trast.— A.  gave  his  real  and  personal  estate 
>ss  with  a  power  of  sale  oYcr  his  real  estate  in 

V  his  wife  during  ber  life  or  widowhood,  and 

V  decease  or  second  marriage  the  testator  gave 
de  of  his  property,  induding  the  proceeds  of 

estate,  which  he  directed  to  be  sold  before 
bibntioii,  to  his  children  livlDg  at  his  deuth, 
J^children  of  any  child  who  might  predecease 
3*1  one  of  the  children,  who  was  entitled  in 
aer  to  one-eighth  share  of  the  testotor*s  real 
nonal  estate,  desired  to  raise  money  upon  the 
r  of  his  interest  in  the  real  estate,  and,  for  the 
•  oC  thowlng  his  title,  claimed  production  of 

Pn«  deeds  of  the  testator's  real  estate,  which  were 
7  of  the  trustees. 
B.  had  a  primd  facie  right  to  pro- 
^^  deeds,  in  the  absence  of  circumstances 


which  would  justifj  the  trustees  in  withholding  them. 
— Coitfin  ?•  Ghromklt  ok»]i.,  yon,,  j.  735. 

4.  Voluniary  eonveyaneo^Seal^Fraud^Eindenee, 
— A  Toluntary  confc^ance  by  |t  grantor,  who  was 
engaged  in  oarrying  out  a  fraud  with  regard  to  the 
subject  of  the  con?eyance,  was  retained  by  him,  the 
grantee  being  Ignorant  of  its  existence.  When  di8« 
covered  it  was  found  to  haTc  po  seal  or  other 
impreeeion  to  denote  a  seal  on  it,  but  only  a  piece  of 
ribbon.  |t  was  expressed  to  be  Aigned,  sealed,  and 
delifcred  by  the  grantor  in  the  presence  of  a  wi|;ness 
who  remembered  nothing  about  the  matter,  though 
he  recognised  his  own  signature. 

Held,  that  the  deed  was  ncf er,  in  fact,  se^ed,  and 
was  ifiTalid. 

Jt|  re  Sandilandif  L.  B.  6  0.  P.  41),  $uh  nom  In  re 
Mayer,  19  W.  B.  641,  observed  upon.— ilTaiiOHol 
Provincial  Bank  of  England  ▼.  Jackeon,  o.a.  597. 

Bee  also  Biyobok,  7  ;  Btidinob,  8 ;  Husband  and 
Wnti,  10, 11. 


DEMUB^iaS. 


Barppoia,  21. 


DEPOSITIOKS.— See  Stidinov,  9. 


DESBBTION.^See  ADicnrisTBATioNy  14  ;  Husband  and 
Win,  4. 

Dl»iaN  :— 

Begietration^-** Proprietor**-^ Agent  ej  foreign 
manu/adurer — raUnta,  Detigns^  and  Trade*Marki 
Act,  1883  (40  <fe  47  Via.  c.  37),  s.  61.— In  1885,  O.. 
who  was  sole  agent  and  consignee  of  toys  manu- 
factured in  the  United  Statee  by  an  Ao^erican 
company,  registered  in  his  own  name  the  designs 
in  aceovdance  with  which  some  of  the  toys  were 
manufactured.  The  company  had  authorised  him  to 
register  in  his  own  name,  but  had  not  assigned  to  him 
the  deeigns,  nor  the  right  to  apply  them  to  goods,  the 
only  arrangement  being  that  G.  ehould  eeli  in  the 
United  Kingdom  goods  manufactured  and  consigned 
to  him  by  the  company. 

Held,  that  G.  was  not  the  proprietor  of  the  deeigns 
within  section  61  of  the  Patents,  Deeigns,  and  Trade- 
Harks  Act,  1883,  and  that  the  registration  in  his 
name  must  be  expunged. — In  re  Guiterman*$  DeiignB^ 
0S.D.  PBA.»9.— 65  L.  J.  Ob.  309. 

DIREOTOR.— See  Cokpant,  10—13.  W— 23,  37,  42, 

DISOLAIMEB.— See  TBAnn«lf  abx,  3,  9. 

DISCOVERY:— 

1.  Affidavit  of  doeumenti'^lnterrogaioriee, — After 
a  defendant  has  made  a  euffident  affldavit  of  docu- 
ments, the  court  will  not  allow  the  plaintiff  to  interio- 

5 ate  him  as  to  the  identity  and  description  of  the 
ocuments  specifled  therein,  with  the  view  of  ehowing 
that  they  are  material  to  the  plaintiff's  case,  unless 
the  court  can  see  some  reasonable  irround  lor  dis- 
trusting the  affidavit.— ^icAo22s  ▼•  IFAee/er,  CA.  425 
—17  Q.  B.  D.  101 ;  55  L.  J.  Q.  fi.  231. 

2.  €o»defendant$^Ord.  31,  r.  12.— A  defendant 
cannot  obtain  discoTsry  from  a  co-defendant,  since 
ord.  31,  r.  12,  applies  only  to  opposite  parties. — 
Broum  t.  fTof^ins,  q.b.d.  293—16  Q.  B.  D.  125 ;  55 
L.  J,  a.B.  126;  53L.T.  726. 

3.  Inepeetion — Bankere*  Booke  Evidence  Att,  1879 
(42  k  43  Vict.  c.  11),  s.  7.— In  an  administration 
action  the  plaintiffs  sought  to  surcharge  the  accounts 
brought  in  by  the  defendant,  who  was  the  executor 
and  surYifing  partner  of  the  teetator.  Pending  the 
croes-examinaticn  of  the  defendant  upon  his  accounts 
and  affidavit,  the  plaintiff  applied,  under  the  Bankers' 
Books  Evidence  Act,  1879,  for  inspection  of  the  bank 
books  containing  the  account  of  the  testator  ind  of 
the  partnership 
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Ditcoverjf. 


DIGEST. 


Discatmy» 


, 


Heldy  that  the  plainfciff  was  entitled  to  Inipect  the 
books  for  the  purpotes  of  diaooyerj.'^MarBhfteld 
Y.  Hutchings,  oh.d.  t.o.b.  511—32  Oh.  D.  499 ;  55  L. 
J.  Oh.  52S:64L.T.  564. 

4.  ImpwHon^Privileg^^Gompany^Winding  up 
-^Booht^Possession  of  liquidator. ^W.  joined  in  a 
promissory  note  to  secure  the  banking  aooonnt  of  a 
oompanj  of  whioh  he  was  secretary  and  sabsequentlj 
liquidator.  The  liquidation  oame  to  an  end,  and  the 
company's  books  remained  in  W.'s  possession.  In  an 
attton  on  the  promissory  note  the  plaintiffs  demanded 
that  the  books  should  be  produced  by  W.»  who 
claimed  privilege. . 

Held,  that  the  books  must  be  produced. 

Judgment  of  the  Queen's  Bench  Diflsion  (reported 
33  W.  R.  751, 15  Q.  B.  D.  7)  afflrmed.-*Zofu2on  and 
Yorkshire  Batik  ?•  Cooper,  ca.— 15  Q.  B.  D.  473  ;  54 
L.  J.  Q.  B.  495. 

5.  ItiBpection-^Priffilege'-'Correipondenee  —  Chpiee 
ohtained  for  purpose  of  lUigation^'^A  correspondence 
between  the  defendant  and  thbd  persons  was  material 
to  the  questions  in  issue.  The  defendant  bad  kept 
neither  the  letters  which  he  had  reoeiTed  nor  the 
copies  of  his  own  letters,  but,  after  the  commencement 
of  the  action,  his  solicitor  had  procured,  for  the 
purpose  of  the  defence,  from  the  third  persons,  copies 
of  letters  written  and  received  by  them. 

Held,  that  the  copies  of  the  letters  might  be 
inspected  by  the  plaintiff. — Chadwick  t.  Boufman, 
Q.B.D.— 16  Q.  B.  D.  561. 

6.  Inepedion — FriviUge-^Bewvtry  of  land^Pwr' 
chaser  for  vaiue  vfithout  notice — Appexd-^Houss  of 
Lords — Stay  ofexeeution, — In  an  action  for  ejectment 
and  disooTery  a  defendant  who  not  me^y  sets 
up  the  defence  of  purchaser  for  value  without  notice, 
but  also  disputes  the  plaintiffs  title,  is  not  privileged 
from  discovery. 

Decision  of  Ohitty,  J.  (reported  34  W.  B.  636), 
,  reversed. 

The  defendants,  alleging  their  intention  to  appeal 
to  the  House  of  Lords,  applied  for  a  stay  of  the  order 
for  production  of  their  deeds. 

Held,  that,  as  such  an  appeal  would  be  useless 
after  the  deeds  had  been  produced,  the  order  should 
be  stayed  till  after  the  hearing  of  the  appeal  to  the 
House  of  Lords,  the  defendants  undertaking  to 
present  it  within  a  week  and  duly  prosecute  it,  and 
that  the  deeds  must  be  deposited  in  court  on  oath.— 
Emmerson  v.  Ind,  o.a.  778. 

»  7.  Inspeeticn'^Befusal  of  production'^Sirtking  out 
defence — Ord.  27,  r.  16;  ord,  31,  r.  21. — An  order 
was  made  on  a  defendant  to  produce  certain  docu- 
ments for  inspection.  •  The  defendant  having  wilfully 
refused  production,  an  order  was  made,  under  ord. 
81,  r.  21,  to  strike  out  the  defence,  and  Judgment 
was  given  against  the  defendant  in  default  of  plead- 
ing. 

On  an  application  by  the  defendant,  under  ord.  27, 
r.  15,  the  court  refused  to  set  aside  the  Judgment.— 
Eaigh  v.  Haigh,  oh.d.  pba.,  j.  120—31  Oh.  D.  478 ; 
55  L.  J.  Oh.  190 ;  53  L.  T.  853. 

8.  Inspection  of  contract — Security  for  costs-^Ord, 
31,  rr.  35,  36.— Ord.  31,  rr.  35,  36,  does  not  apply  to 
an  application  for  production  of  a  document  in  which 
both  parties  have  a  common  interest. 

In  an  action  of  contract  the  court  ordered  inspec- 
tion to  the  plaintiff  of  the  written  contract  in  the 
defendant's  possession  without  security  for  costs. — 
Broum  v.  LieU,  q.b.d.«~16  Q.  B.  D.  229;  55 
L.  J.  Q.  B.  73. 

9.  Interrogaiories — Amendment  —  Striking  out  — 
Irrdevaney^Froliooity^Ord.  31,  rr.  1,  3,  6,  7,— On 


the  hearing  of  a  summons  for  leave  to  delhtf 
gatories  under  ord.  31,  r.  1,  the  geoml  nki 
irrelevancy  of  the  proposed  intervogitariH 
considered  for  the  purpose  of  gifteg  c  \ 
leave,  and  interrogatories  generiQlj 
be  struck  out ;  but  it  is  not  the  dntycf  1 
oleA,  at  the  hearing  of  such  sumraoiu,  to  s 
reject  interrogatories  on  the  gioimd  of  pi 
Swabey  v.  Dovey,  oh.i>.  v.o.b.  510— 3S  d. 
55  L.  J.  Oh.  631. 


10.  JnfomMrafofiei— -4fit«er— LiM- 
— Dofs  of  |)u62ioa^ion.— The  defeodsat  in  ■ 
of  libel,  being  interrogated  sts  to  whsOier > 
publish  the  words  complained  of  hi  the 
any  other  and  what  newspaper,  and  ss  to  Oi 
such  publication,  admitted  tbe  pobUeittoi,] 
not  state  the  date  of  the  pnblicatioD. 

Held,  that  the  defendant  must  fortiMr  w 
interrogatory,  stating  the  date  of  the 
the  Timts  of  the  alleged  UbeL-if<rioM~f.  JV 
BX.D.  (Ir.)— 18  L.  R.  Lr.  187.  • 

11.  Interrogatories  —  Deposit  —  Shiffh^  j 
oumership  action  —  Ord,  31,  r.  26.  ^1 
action  by  a  managing  owner  for  an  aocoanttt] 
a  balance,  the  plaintiff  sought  to 
defendants,  and  to  be  dispensed  from 
usual  deposit.  - 

The  court  ordered  a  deposit  of  £5,  sal  | 
each  additional  folio  over  five^  aad  do  i 
Whiekham,  p.d.  &  aj>.— 63  L.  T.  236. 

12.  Interrogatories — Libd^Oossparisss^ 
writing^Ord.  31,  r.   1. — ^In  order  to  ' 
defendant  was  the  writer  of  a  UbeUoos  J 
be  interrogated  as  to  whether  he  wii  tto| 
another  letter  addressed  to  a  third 
Richardsy  a.B.D.— 15  Q.  B.  B.  439. 

13.  Interrogaiories — 2^&e7— /iij((/loa<iM-« 
o/ttft<neMe«.— In  an  action  for  libel,  the  ]ik4| 
being  to  the  effect  that  the  plaintiff  1 
letter  alleged  to  have  been  sent  round  toe 
petitors  of  the  defendant's  firm,  the  <^ 
justification.     In  certain  speeches  sad  I 
plaintiff  had  stated  that  there  weremsaof  M 
faig  in  Birmingham  who  had  seen  tiie  Istlail 
had  given  him  tiie  informaljon  about  tfaeBiJ 
informant  was  a  solicitor  of  high  stsadisgkf 
ham ;  and  that  two  snoh  letters  were  is  c  "^ 
in  the  keeping  of  an  eminent  banUiig  ft^ 
other  of  a  firm  of  mannfactureis  st 
Interrogatories  were  administered  by  thii 
asking  in  whose  hands  the  plaintiff  hilj 
original  or  any  copy  of  the  letter,  the  i 
dresses  of  the  competitors  of  the  defei 
whom  the  letter  was  alleged  to  be  sent,  i 
and  addresses  of  the  solicitor  of  Ugh  i 
eminent  banking  firm,  and  the  flna  of  i 
at  Birmingham. 

Held,  that  the  plaintiff  could  not  refttit 
on  the  ground  that  he  intended  to  esU  ftkij 
witnesses  at  the  trial,  as  the  names  and  f '''^ 
facts  material  to  the  defendant's  ossa- 
Ohamberlain,  0.4.  783—17  Q.  B.  B.  15<; 
Q.B.  448;  54  L.  T.  714 

14.  InierrogoJtorie^-FenaUy^Ord.  91.  ^! 
an  action  the  sole  object  of  which  b  ^ 
penalty  the  court  will  not  give  the  plaiaf 
interrogate  the  defendant  ^^ 

Runnings  v.  WiUiammm,  31  W.  B.  83«,  wj 
459,  approved.— Jforftfi  v.  afV«ac*«r,  ^^ 
Q.  B.  D.  507 ;  66  L.  J.  a  B.  209 ;  Wl*T.t.^ 

15.  InterrogdoHM—PHnisipal  and 
---Particular  in$tances—Ord,  19,  r  «-w* ' 


k^  Beporter,  8«»t.  18, 18S6.1 

DiMtrea. 
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Divorce, 
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b»  pUdntiil  sued  the  defendant,  who  had  ooted  m 
iloekbroker,  for  an  aooount  and  damages.  The 
ptttf  made  seTenl  allegations  of  fraud,  and  then 
Negated  with  a  ?iew  to  establish  the  alleged  fraud, 
defendant  refused  to  answer,  on  the  ground  that 
^laintiit  was  not  entittled  to  the  information  until 
irdseree* 

sld  (dubOanU  Fry,  L. J.)»  that  the  plaintiff  was 
tied  to  disoovery  in  order  to  enable  him  to  establish 
he  hsaring  his  alleged  cases  of  fraud, 
MUion  of  Obittj,  J.,  reversed.— XeifeA  t.  AhhoUt 
606-^31  Oh.   D.   874;  55  L.  J.  Oh.  460;   54 

L  Inierroffoiariea-'^SmiTiiy  for  cotU^DUerdhn 
ftigt^Ord.  81,  rr.  25,  86.— A  Judge  has  no 
lillon  to  dispense  with  the  deposit  required  by 
l31,  r.  S6,  before  applioation  for  disooTery  or 
My  of  interrogatories.— Boofifaf  ▼•  L%nd$ay, 
M7S. 

I  Iviirrogaiorisi'^Spiciftefortn-^Ord,  81,  rr»  1— 
)7.~0u  a  summons  for  leave  to  interrogate  under 
^1,  r.  1,  the  applioant  must  furnish  some  state- 
neoeesarily  a  written  statement— of  the 
be  has  for  interrogating  and  of  the  general 
the  proposed  interrogatoriee ;  but  it  Is  not 
r  of  the  judge  or  ohief  elerk,  on  a  summons 
» to  interrogate,  to  require  speoiflo  interroga- 
\  be  put  into  writing,  or  to  settle  the  spedflo 
!  interrogatories. 

V.  Liardei,  W.  N.,  1883,  pp.  165, 175,  194, 

T.  Datfey,  34  W.  B.  510,  approved  of. — 

r,  OH.i>.  V.O.S.  589—38  Oh.  D.  592 ;  54 

i  Barxbvptct,  88 ;  Ooxpakt,  89  ;  Oosts,  12. 

L— Bee  OoxPAVT,  40  ;  Laicdlobd  axd  Tiitikt, 
\  Bauwat,  8. 

!  BATK.— See  Local  QoviBNiuirT,  6. 

BU&IAL  GBOUNDS  AOT.— See  Yikdor 

OHASBB,  15. 


io^ton— Damo^es.-^Oondonatiou  is  no  bar 
ilsiok  for  damages  against  a  oo-respondent— 
N»  V.  Pomero  and  HcuUey,  p.n.  &  A.ii.  124 — 10 
tm;54L.J.  P.  D.ftA.93. 

pteree  nhi^AduUery  of  pHUioner'^Oondona* 
*lHmiwil  of  petition — Diacrdion.'^lji  a  hus- 
to  loit  for  dissolution  the  wife's  adultery  was 
8,  and  the  husband  confessed  to  an  act  of  adul- 
^  the  year  1874.  which  he  alleged  had  been  com- 
i  under  the  influence  of  liquor,  and  which  had 
•mdoned  by  the  wife. 

[  eontt,  on  the  authority  of  Morgan  v.  Morgan 
*orfer,  17  W.  R.  688,  L.  B.  1  P.  &  D.  644,  die- 
1  the  petition. — Grotvenor  v.  Groivenor  and 
i|  r.n.  k  A.D.  140. 

ree  nisi — Death  o/  petitioner — Making  dtcree 
'Intervention  by  executor.-^^A  husbaud,  who 
kiued  a  decree  nisi  for  the  dissolution  of  his 
F^  oa  the  ground  of  his  wife's  adultery,  died 
J*i  the  time  had  arrived  when  the  decree  could  be 
^tbiolute. 

w,  that  the  suit  oame  to  an  end  by  his  death  and 
*.  ^^«g«l  personal  representative  was  not  entitled 
«ter?eae  for  the  purpcee  of  getting  the  decree 

^ou  of  Hannen,  P.,  affirmed.— Ston^ojw  v. 
w'^^and^dve,  o.a.  446—11  P.  D.  103  ;  55  L.  J. 
*'-*A.36;  64L.T.906, 

luJ^^  >» W  —  Intervention  —  Queen's  Prtdor  — 
'«enot  acfi  not  brought  before  court--  Mafrimnial 


OauHB  Ad,  1860  (23  Jt  24  Viet.  e.  144),  s.  7.— Where 
spedflo  charges  of  adultery  have  been  investigated  and 
dedded  in  the  affirmative,  the  Queen's  Proctor  Ib  en« 
titled  to  intervene  for  the  purpose  of  showing  that  the 
finding  ought  to  have  been  the  other  way  in  oonse* 
quence  of  material  facts  not  having  been  brought 
before  the  court ;  and  if  he  comes  to  the  oondaslon, 
from  material  facts  brought  to  his  notice,  that  a  decree 
niii  has  been  obtained  contrary  to  justice,  it  is  his 
duty  to  bring  such  facts  to  the  knowledge  of  the 
court. 

At  the  trial  of  a  husband's  petition  for  a  dissolution 
of  marriage  the  petitioner  deposed  to  a  oonfession 
made  to  him  by  his  wife  of  the  commission  of  adultery 
with  the  oo-respondent.  The  Judge  granted  a  decree 
niHt  but  hdd  that  there  was  no  evidence  against  the 
oo-respondent|  who  was  dismissed  from  the  suit,  with 
.  costs.  The  co-respondent  was  not  called  to  disprove 
the  charges  of  adultery.  The  Queen's  Proctor  %fter« 
wards  entered  an  appearance,  and  filed  a  plea,  al« 
leging  that  the  decree  was  pronounced  contrary  to  the 
Justice  of  the  case  by  reason  of  material  facts  not 
being  brought  before  the  court;  that  certain  wit- 
neases  who  were  known  by  both  parties  to  be  in  oourt, 
and  whose  evidence  was  material,  were  not  called ;  and 
that,  apart  from  the  alleged  confession  by  the  re* 
spondent,  there  was  no  evidence  of  adultery. 

The  court  refused  to  strike  out  the  Queen's  Proctor's 
plea. — Crawford  r.]Orawford  and  DiUte  (The  Queen' $ 
Procter  ehowing  oame)  (2),  p.d.  &  a.d.— >55  L.  J.  P.  D. 
4b  A.  42. 

5.  Decree  nisi  -^  Iniwvention  -*  Queen*e  Proctor  — 
Parf/sf.— In  a  suit  for  the  dissolution  of  marriage  by  a 
husband  agdnst  his  wife,  the  petitioner  at  the  trial  de- 
posed to  a  oonfession  made  to  him  by  the  respondent 
of  acts  of  adultery  with  the  co-respondent.  Neither 
the  respondent  nor  the  co-respondent  gave  evidence. 
A  decree  niei  was  pronounced  by  the  Judge,  but  the 
oo-respondent  was  dismiued  from  the  suit  on  the 
ground  that  there  was  no  evidence  against  him.  The 
Queen's  Proctor  subsequently  intervened  and  filed  a 
plea  alleging  that  material  facts  had  not  been  brought 
to  the  knowledge  of  the  oourt  The  co-respondent 
thereupon  applied  to  the  court  for  leave  to  enter  an 
appearance  in  the  proceedings,  and  that  copies  of  the 
plMdings  of  the  Queen's  Proctor  might  be  delivered 
to  him,  and  that  he  might  have  leave  to  plead  thereto 
if  so  advised.  The  respondent  also  applied  fpr  leave 
to  take  part  in  the  trial. 

Hdd  (affirming  the  deddon  of  Hannen,  P.]f  that 
the  iBsne  raised  by  the .  Queen's  Procter  was  confined 
to  the  petitioner  and  the  Queen's  Proctor,  that  the 
respondent  and  co-respondent  had  no  locus  standi, 
and  that  their  applications  must  be  refused. — OratO" 
ford  V.  Crawford  and  Dilke  {the  Queen*$  Proctor 
showing  cause},  aA«  677. 

6.  Bouse  of  Lords^Irish  Bill^Evidenee.'^Tht 
same  evidence  which  warrants  a  decree  for  dissolution 
of  marriage  under  the  Divorce  Act,  1857,  will  Justify 
the  House  of  Lords  in  passing  a  divorce  Bill  relating 
to  Ireland.— J»  re  ^Wtstrojpp^s  Divorce  Bill,  h.l.— 11 
App.  294. 

7.  Permanent  maintenance  —  Deed  —  Befusal  o/ 
husband  to  exeeiUe — Execution  by  registrar — Judica^ 
ture  Act,  1884  (47  A  48  Vict.  e.  60).  s.  14— Where  a 
notice  of  motion  is  given  for  an  attachment  agdnst  a 
party  to  a  divorce  suit  for  non-eomplianoe  with  an 
order  of  which  he  has  had  suffldent  notice,  service  of 
the  notice  of  motion  on  the  party's  solicitors,  by 
analogy  to  the  practice  of  the  High  Oourt  under  ord. 
44,  r.  2,  is  suffldent,  provided  it  appears  that  there  is 
a  difficulty  in  effecting  personal  service. 

The  Judicature  Act,  1884,  s.  14,  which  empowers 
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the  court,  when  a  peraon  refosee  to  ezeoate  a  doou- 
ment,  to  order  auch  docoment  to  be  ezoouted  bj  a 
p«?reou  nominated  bj  the  coort  for  that  purpoee, 
Hpplies  to  all  the  divisions  of  the  High  Ooort,  bat 
before  an  order  to  this  effeot,  in  place  of  one  for  the 
attachment  of  inch  person,  ie  made,  it  is  proper  that 
he  should  ha?e  had  notice  that  such  an  order  will  be 
iipplied  for. 

Decision  of  Hannen,  P.,  a£&rmed.<->J3biiKiHA  t. 
HowariK  o.a.  633—11  P.  D.  95. 

8.  Petition  — Affidavit^ Ahunee  of  peiiii(m$r.^ 
The  court  will  not  allow  the  aiBdafit  Torlfying  a 
petition  for  diforoe  to  be  sworn  bj  aaothar  person 
when  the  petitioner  is  absent  fiom  tbt  eoontry  bf  his 
own  wilL 

JEsB  parU  Bruce,  29  W.  B.  474,  L.  E.  6  P.  D,  16, 
distinguished.— iEl!0  parU  TarU,  p.d.  ft  ▲.».  868. 

9.  Variation  of  BMemmU-^QuiUy  m/&^ Marriage 
toith  co-respondent. — A  marriage  had  been  dissolTed 
on  the  ground  of  the  adulter/  of  the  wife,  who 
afterwards  married  the  co-respondent.  The  wife's 
income  under  the  settlement  was  £1,050  a  year.  The 
husband's  income  was  about  £600,  partlj  derived 
from  property  received  from  the  wife.  There  were 
no  children  of  the  marriage. 

The  court  varied  the  settlement  by  ordering  the 
trustees  to  pay  to  the  husband  £300  a  year  during 
the  joint  lives  of  the  husband  and  wife.— Farrin^ton 
V.  Farrington  and  8chooJe$,  p.d.  &  a.d. — 11  P.  D.  84. 

10.  Wilful  neglect  conducing  to  adulterv'-^0<mceal» 
ment  of  marriage — Residence  apart — Divorce  Act, 
1857  (20  iSi  21  Vict.  e.  85),  s.  81.«— A  husband  and 
wife  separated,  by  mutual  consent,  after  a  few  days' 
cohabitation*  They  agreed  to  keep  the  marriage  a 
secret,  and  they  lived  apart  for  sixteen  years.  The 
husband  paid  a  small  monthly  allowance  to  his  wife, 

'  but  never  saw  her.  He  afterwards  ascertained  that 
ehe  was  liTing  in  adultery,  and  presented  a  petition 
for  dissolution  of  marriage. 

Held,  that  the  petitioner  had  been  guilty  of  wilful 
neglect  conducing  to  adultery,  and  that  the  petition 
roust  be  dismissed.— i7au7^*tis  t.  Hawkins  and  Hope, 
P.O.  ft  A.D.  47—10  P.  D.  177  ;  54  L.  J.  P.  D.  ft  A.  94. 

See  also  Attachhbnt,  1—3 ;  Baitkbuptot,  9 ; 
CosT9,  13 ;  Daxaobs,  3 ;  Evidbnob,  6 ;  Husband  and 
\YiV£,  4,  6,  7;  Injun  otiok,  3;  Pbactiob,  41  • 

DOMICILE.-— See    Bankbuptot,    22  ;     Husband    and 
WiVB,  1;  Scotland,  Law  of,*  3. 

DOWER.-'See  Sbttlbicbnt,  19. 

EA8EB1ENT:— 

1.  Light^Air^Preseription  Ad  (2^3  Will,  4,  c. 
71),  S8,  2,  3. — A  dalm  to  air  by  undefined  channels 
is  not  an  easement  Within  section  2  of  the  Prescription 
Act. 

A  daim  to  air  cannot  be  supported  by  assuming  a 
covenant  on  the  part  of  the  owner  of  adjacent  limd. 
-^Harris  ▼.  De  Pinna,  ca.— 54  L.  T.  770. 

2.  Support  to  huilding'^Hou9€S  not  adjacent — Neg* 
li'gence — Rehuilding,-^A.,  B.,  and  0.  were  owners  of 
adjacent  houses.  A.'s  premises  were  burnt  down  and 
rebuilt ;  B.'s  side  wall  afterwards  separated  from  C.'s 
premisee,  causing  a  crack  in  G.'s  adjacent  wall.  0. 
sued  A.  for  damages,  and  called  evidence  to  show 
that  the  crack  was  caused  by  A.'s  new  building  set- 
tling down  and  drawing  over  B.'s  house  with  it.  The 
defendant  called  evidence  to  show  that  the  rebuilding 
had  been  carefully  executed,  and  that  the  crack  was 
caused  by  an  old  settlement.  The  jury  found  that 
the  defendant  had  been  guilty  of  negligence. 

Held,  C.  was  entitled  to  sue  A.,  although  the  latter 
had  exercised  due  skill  in  rebuUdiog  his  bouse.—- 


Latimer  t.  Official  Oo^p&ratm  Secietjf,  ua 
16  L.  B.  Jr.  305. 

See  also  Caps  of  Goon  Hops,  Liw  or,  1;] 
Law  of  ;  Light,  1,2;  Way. 

E00LB8IASTI0AL  LAW:— 

1.  Burial  fee^-^Sexton — Parto/pariik 
Under  an  Order  in  Ooundl  made  oadsr  647 
37.  a  portion  of  the  parish  of  N.  was  dsteM 
from  and  annexed  to  a  neighboaring  psriih, 
oommoa  barial-ground  waa  provided  lot  tki 
•omprising  both  parishes. 

Held,  that  the  sexton  of  the  parish  of 
i^pointed  bafore  the  data  of  thaOrdsiia 
not  enatled  to  the  burial  fees  payable  iiMpot 
portion  detached  from  the  parish  of  H.->r 
/forwood  Burial  Boards  q  b.d.  123—11  (^  B. 
55  L.  J.  a  B,  63;  54Ii.T.8L 

2.  Incumbents'  Resignaium  Ad,  1871  (14 
Vict,  c  44),  It.  8, 10|  ll-^Psnskm-^Amudt 
—Upon  the  resignatfon  of  an  jncnabsat  ol  s 
under  the  Incumbents'  Beaignatien  Aek,  U 
pension  of  £400  per  annvm  was  asrigasd  fisH 
aoMHiat  being,  at  the  tioaa  of  the  assiiwitnt»li 
cine*third  of  the  annual  value  of  the  liiim. 
to  agricultural  depression  and  the  tne^cm  d 
the  benefice  into  a  separate  diitriot 
iCTenuea  of  the  living  beoame  dimmLibed. 

Held,  in  an  action  brought  by  tbe  larmer  ii 
against  the  present  tncumbent  for  srtesri  oj 
that  the  plaintifl  was  entitled  to  recover  tbi 
fixed  as  his  pension  by  tho  bidicp't  di 
"annual  value"  in  section  8  of  the  Iqchi 
signation  Act,  1871,  means  annaal  voliie  ill 
of  the  assessment  of  the  pension;  md  tbsl 
ration  of  a  part  of  the  benefloe  hayiQ^  b«ei 
to  by  the  defendant  could  not  entitle  blafei 
from  the  pension  "  recoverable  from  the  m 
the  beneflce."-*^frfnson  v.  Dartd,  a-B-n 
Q.  B.  D.  341. 

3.  Quare  impedit  —  Consolidattd 
mentation  of  Benefices  Act,  18(13  (2S  ^ 
120),  s.  21.— The  vicarage  of  P.  fofmerlj 
an  upper  and  lower  vicarage^  the  proBii  wli 
charges  being  divided  between  tff» 
There  was  only  one  parish  ohurcb^  tbf 
patronage  and  nomination  of  ths  tifptr 
being  vested  in  the  Lord  ChasceUoi,  ifi^'j 
lower  vicarage  in  W.,  who  in  1 373  pnid^ 
self.  In  1875  W.  mortgaged  the  sdfowiofl  ^ ' 
£800,  with  a  power  of  sale,  and  id  1^77  tef^J 
further  charge  for  £250.  In  187^  tN  l^^ 
cellor,  under  26  A  27  Yict  c.  120,  confijdi 
advowson  of  the  lower  vicarage,  subj^J 
existing  incumbency.  Section  21  of  th« 
a  purchaser  from  selling  an  advowsca  u^ 
tion  within  five  years  after  his  purcb^ 
1879,  the  lower  vicarage  became  VACsmft  ^ 
vicarages  were  consolidated  so  u  to  M 
undivided  benefloe  in  respect  of  ptodti  tni 
charges  of  which  W.  became  inamnfr**  ' 
formal  institution,  the  advowson  of  ttie  ff^oM^ 
being  vested  in  him.  In  Aagut,  Iff-*.  l±m 
gaged  the  consolidated  benefice  to  Am  ^^  i^i 
sale,  to  secure  the  previous  and  tuithit  ^^^'^^ 
188i  A.  died,  leaving  a  widow,  snd  UriH^W^ 
will,  bequeathed  his  residuary  msI  ""^ J*^ 
estate  to  trustees  for  her  benefit  la  ^*^ 
A.'s  executors  contracted  to  seU  ^^\f7 
advowson  to  A.'a  widow,  who  in  ^P^^j^ 
tracted  to  seU  it  to  £.  la  Jane,  1^»< 
insolvent,  not  having  repaid  bis  ^^^{.^^ 
having  by  his  wiU  bequeathed  "^^  *;!f  ^^ 
personal   estate  to   trustees  in  0d*«  w »    j 
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bintiif,  to  life.  The  plaintiif  and  A.'8  ezeeator 
claimed  a  right  to  present  to  the  nndi  Tided 

lif  that  the  right  to  nominate  was  in  the  plain. 
i  beneficiary  owner  for  life  nnder  her  hoeband 
i  hiH  real  and  personal  estate,  in  the  absence 
Ueation  of  hia  intention  that  the  right  should  be 
bed  bj  any  other  person   during  her   life,^ 
iT.  Bithop  of  PiUrlwrough^  q.b.d.-*15  Q.  B.  D, 

tTION  ACTS  !— 

#»2ai0  —  Oompuhory   attendance  —  8e7u>ol  /ee$ 

pmtarjf   Education    Ad,     1870     (33     <ft     34 

jc  76),  a.  74.— The  School  Board  for  London 

i  bye- laws   nnder    section     74    of    the    Ble- 

hif  Education     Act,     1870,     proTiding     that 

jpnent    of     every  '  child,     if    not    less    than 

wu  more   than  thirteen  years  of  age,  should 

I  iQflh  child  to  attend  school  unless  there  was  a 

Me  cause  f6r  non-attendance,  and  that  eyery 

who  sbonld  neglect  or  not  obeerre  any  bye- 

' '  be  liable,  npon  couTiotion,  to  a  penalty. 

his  son,  aged  ten,  to  a  board  school,  but  did 

',  thoagh  able  to  do  so,  the  weekly  fees  for 

prescribed  by  the  school  board  with  the  con- 

the  Ednoation  Department    The  child  was 

d  le  the  school  and  receiTed  instmction. 

,  that  A.  had  not  caused  his  child  to  attend 

iHthin  the  meaning  of  the  bye-law,  and  was 

b  the  penalty.— 56^002  Board  for  London  t. 

OJi.i>.— 15  Q.  B.  D.  415  ;  64  L.  J.  Q.  B.  582. 

Ik)  PooA  UatXi  6. 

DH.— See  Administbatioit,  16;  Fibb  Insttr- 
HusBAVD  AND  WiFB,  18 ;  Sbttlbxbnt,  5  I 
SS,  33,  54. 

DK  LAW  :— 

UU<ii.paper-''Offioial  nharh^Balloi  Act,  1872 
16  Viet.  e.  33),  m.  S,  4  ;  m  34,  36.— A  baUot- 
ivhioh  is  in  other  respects  TaUd,  is  not  void 
it  has  not,  on  the  face  of  it,  the  official  mark 
directed  by  section  2  of  the  Ballot  Act,  1872, 
le  on  both  sides  of  the  ballot-paper. 
\g  V.  James,  21  W.  R.  786,  L.  R.  8  C.  P. 
lered.— Jn  re  Thomhury  Election  Petition, 
T.  Howard,  a.B.n.  609—16  Q.  B.  D.  739 ;  55 
B.  233;  54  L.  T.  651. 

^JXUgal  practieea-^BUl  not  hearing  printer'a 
ll~  Agency  —  Evidence  —  Municipal  EUctione 
M  and  Illegal  Practicee)  Act,  1884  (47  <fe  48 
^  70),  i.  14.~Bills  not  bearing  the  printer's  name 
I  printed  for  a  candidate  at  a  municipal  election 

Bdiieetion  of  his  brother  with  whom  he  resided. 
i,  that  there  was  no  snffloient  evidence  of  the 
(n't  agency  to  render  the  candidate  liable  under 
tai  14  of'  the  Municipal  Elections  Act,  1884.-* 
noorth  T.  Allingham,  a.B.n.  296—16  Q.  B.  D.  44. 

Illegal  practicee — Disputed  claims-^  Corrupt  and 

i  Practices  Act,  1883  (46  <&  47  Vict  c.  51),  «.  29, 

ction  9 — Application  for  leave   to  pay  after 

^-eight  days — Notice, — Notice  of  an  application, 

I  candidate  at  a  parliamentary  election,  for  leave 

m  disputed  daims  after  the  expiration  of  the 

M  allowed  for  that  purpose,  should  be  given  to  the 

to  candidates,  to  the  returning  officer,  and  to  the 

■tttuenoy,  by  advertisement.— J»  re  South  Bhrop^ 

n  JfleeCion,  <k.B.]>.  852—54  U  T.  129. 

i.  Municipal  election^ Alderman— Voting  paper— 
Mamns— Jfttnictpa?  Oorporations  Act,  1882,  s.  60, 
^•ection$  8,  4;  s.  225.— By  the  Municipal  Cter- 
^T  ^''  ^^®^'  ■'  ^^»  8«b-section  4,  every  person 
»aed  to  vote  at  an  election  of  aldermen  may  vote 
^  ngniiig  and  personally  delivering  at  the  meeting 


to  the  chairman  a  voting  paper  containing  the  sur. 
names  and  other  names  of,  and  places  of  abode  and 
descriptions  of,  the  persons  for  whom  he  votes." 

An  election  of  aldermen  having  taken  place  at  which 
several  councilloni  voted  irregularly  by  writing  t)ie 
initials  only  of  the  persons  for  whom  they  voted  on 
blank  slips  of  paper,  and  passing  them  to  the  chair* 
man,  notices  of  an  application  for  a  writ  of  mandamua 
to  the  mayor  to  hold  a  fresh  election  were  duly  served* 
The  parties  served  intimated  that  they  did  not  intend 
to  appear. 

Held,  that  a  rule  absolute  in  the  first  instance 
for  a  mandamus  should  be  granted.— fisg.  v.  Mayor, 
ifec,  of  Wilton,  ft.B.D.  273. 

5.  Municipal  elestion — Petition — lUegal  prctctice-^ 
Application  for  relief — Noties  to  petitioner*^ 
Municipal  Elections  (Corrupt  and  lUsgal  Practices 
Act),  1884,  s.  20.— Upon  the  application  by  a  sue- 
oessful  candidate  at  a  munldpal  election  under 
section  20  |of  the  Municipal  Sections  (Oorrupt  and 
Illegal  Practices)  Act,  1884,  for  relief  against  the  con- 
sequences of  an  illegal  practice,  it  was  stated  upon 
affidavit  that  a  petition  had  been  filed  against  his 
return  upon  the  gvonnd,  among  others,  of  tiic  prac- 
tice in  question. 

Held,  that  the  iq;>plioation  could  not  be  entertained, 
but  must  stand  ov^  until  after  fhe  hearing  of  the 
pe^tion.^Sio  pdrU  tVilks,  a.B.n«  2t3«-16  Q.  B.  D. 
114. 

6.  Munidpai  dedion-^PetitionSehool  hoard-- 
Trial  by  eommissioner^Appettl'-'MuniGipal  Corpora- 
tions  Act,  1882  (45  <»  46  Ftct  c  50),  s.  100.— The 
High  Oourt  has  no  juriadiotion  to  hear  an  appeal  from 
the  decision  of  a  commissioner  appointed  to  inquire 
into  illegal  practices  at  a  school  boturd  election,  except 
on  a  point  of  law  jeserved  in  a  case  stated  by  the 
commissioner.— iE^  parte  Ayres,  a.B.D.— 54  L.  T.  296. 

7.  Parliamentary  election — Claim-^Amendment— 
**  Tenement "—  DtoeUing-  koiue — Parliamentary  and 
MunidptU  Registration  Act,  1878  (41  dj  42  Vict.  c.  26), 
s.  28,  sulh-seetionlZ. — Where  the  nature'of  the  qualifica- 
tion of  a  person  on  the  list  of  parliamentary  voters  was 
given  as  "  tenement  and  garden,"  and  the  description 
of  the  qualifying  property  as  '<  part  of  baiHfl*s  tene- 
ment," the  barrister  amended  the  qualification  by  in- 
serting the  words  ''dwelling-house"  before  "tene- 
ment "  and  omitting  "  garden," 

Held,  that  the  revising  barrister  had  power  to 
amend,  as  no  new  qualification  was  introduced,  and 
no  injustice  was  done  to  either  olai  mant  or  objector 
thereby,  but  that  he  ought  also  to  have  omitted  the 
word  ''  tenement."— 2>asAt0oo(i  v.  Ayles,  o.A>  53--16 
Q.  B.  D.  295  ;  55  L.  J.  a  B.  8. 

8.  Parjiamentary  eleetion — daimr^Publieationn-' 
Delay  by  overseer — Regiitration  Act,  1885  (48  <fe  49 
Vict.  e.  15),  s.  18,  schedule  2. — An  overseer  received 
claims  in  due  time  from  occupiers  and  from  lodgers 
not  yet  on  the  register,  but  did  not  publish  them 
within  the  time  named  in  schedule  2  to  the  Parlia- 
mentary Registration  Act,  1885. 

Held,  that  the  delay  in  publishing  the  list  of  claims 
did  not  invalidate  them.— FFs/Js  v.  Stanforth,  a.B.D. 
—16  Q.  B.  D.  244;  55  L.  J.  Q.  B.  12;  54  L.  T.  183. 

9.  Parliamentary  eleetion-^Disqudl\fication— Alien 
— Hanoverian  su^'ecf.— Persons  bom  in  Hanover  of 
Hanoverian  parents  before  the  accession  of  her 
Majesty  and  not  naturalised  are  aliens,  and  have  no 
right  to  vote  at  a  parliamentary  election,  although 
their  names  are  upon  the  register ;  and  d  fortiori, 
persons  bom  in  Hanover  of  Hanoverian  parents  since 
the  accession  of  her  Majesty  are  aliens  and  have  no 
right   to   vote.— Jn    re   Stepney   Eleetion   Petition 
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lioauon  T.  Duranit  q.bj).  647—17  Q,  B.  D»  54 ;  65 
L.  J.  Q.  B.  331 ;  64  L.  T»  684. 

10.  Parliamentary  eUdion  —  Di$^[uaiiflcation  •* 
AlfM^Rt/orm  Ad  (2  <ft  3  Wm.  4,  c  45),  $.  Se.^By 
the  proviBions  of  a  oharlty,  regulated  bj  a  seheme  of 
the  Ohazity  Oommisaionen,  a  eertaln  number  of  the 
poor  inhabitants  ft  a  borough,  who  had  not  been  for 
two  yean  in  receipt  of  parUh  relief,  were  reoeiTed 
into  an  almehouee  where  certain  weekly  payments  and 
other  benefits  were  bestowed  upon  them.  They  were 
liable  to  be  remoTed  for  misoonduot  and  other  causes. 

Held,  that  they  had  recelfed  alms  within  section  86 
of  the  Beform  Act,  and  were  diaqualifled  from  Toting. 

Earriion  t.  CarUr,  86  W.  B.  182,  8  0.  P.  D.  26, 
foIlowed.-*-»^a^  t,  Tovm  Olerk  qf  Monmouth^  q.b.d. 
64.^3  L.  T.  668. 

11.  FarHammdary  dedUm — DUqwdifieaiion  — 
Farochial  relief-^Paid  labour^ Be/orm  Ad,  s.  86. 
*->A.  applied  to  the  relie^ng  officer  for  relief,  and 
was  set  to  break  stones,  being  paid  at  the  rate  of  Is. 
3d.  per  day*  The  payment  was  by  way  of  relief, 
and  the  labour  was  not  remunerative  to  the  guar- 
dians. 

Held,  that  A.  had  reodTed  parochial  relief,  and  was 
not  entitled  to  be  on  the  register  of  Toters  under  sec- 
tion 36  of  the  Beform  Aot.^^MagarrUl  t.  Over$eeri 
of  WhiUhaven,  a.B.]>.  275«-16  Q.  B.  D.  842 ;  65 
L.  J.  Q.  B.  38 ;  68  L.  T.  667. 

12.  ParliamenUtry  tltdwn^ Freehold — EquikMe 
inUrut^RenU  and proftte-^Unineorporaied  company 
— fiVodb  IhDchange^ParUamentary  BegiitraiUm  Ad^ 
1843  (6  A  7  Vid.  c.  18),  s.  74.— Shareholders  in  an 
unincorporated  company  may  agree  to  Test  the  free- 
hold of  the  company  in  trustees  and  to  divest  them- 
selfes  of  all  interest  therein,  retaining  only  a  share  in 
the  profits  of  the  'undertaking:  but,  if  they  do  so, 
tiiey  are  not  in  receipt  of  the  profits  of  the  freehold 
within  6  Ik  7  Yiot.  o.  18,  s.  74,  and  have  not  an  in- 
terest in  the  freehold  entitling]  them  to  the  county 
franchise. 

Baaier  t.  Broum^  7  M .  &  G.  198,  discussed. — 
WaUon  T.  Black,  q.b.d.  274—16  Q.  B.  D.  270 ;  65 
li.  J.  a  B.  31 ;  54  L.  T.  17. 

13.  Parliamentary  elecHon ^ Lodger — Olaim^^ 
Amendmi&ni^Amount  of  reni-^Beprueniation  of  the 
People  {Ireland)  Ad,  1868  (81  ^  32  Vid.  c.  49),  e.  4 
-^Parliamentary  BegiitraHon  (Ireland)  Ad,  1885 
(48  S  49  Vid,  c.  17),  s.  27. — ^A  claimant  to  vote  as  a 
lodger  stated  the  amount  of  his  rent  as  "  £10  and 
upwards.'* 

Held,  that  the  revising  barrister  had  power  to 
amend  the  claim  by  inserting  the  amount  of  rent 
actually  payable,  and  that  the  claimant  was  entitled 
to  be  placed  on  the  list  of  voters. — Clarke  v.  Torieh 
(2),  CA.  (Ir.)-18  L.  B.  Ir.  207. 

14.  Parliamentary  tledion-^Obfection-^Deelaration 

Time^Parliamentary  and  Municipal  Begidration 

Ad,  1878,  $.  2^^Bedi$triMion  of  Seata  Ad,  1885 
(48  A  49  Vid,  c.  23),  s.  30.— A  declaration  to  remove 
a  disqualification  on  the  register  of  votes  under  41  & 
42  YicU  c.  26,  r.  24,  if  made  in  the  year  1885,  after 
the  5th  of  September  is  invalid,  on  account  of  the 
speeisl  enactment  for  that  year  contained  in  48  &  49 
Vict.  c.  23.— 2>a/»n  v.  FraeeTt  q.b.i>.  366—16  Q.  B.  D. 
252;  55  L.  J.  Q.  B.  11. 

16.  Parliamentary  eledion^Ohfedion -^  Notice --' 
Amendment^Parliamentary  and  Municipal  Begie- 
traiion  Ad^  1878,  s.  28,  eub-eedion  2.— A  notice  of 
objection  did  not  specify  the  particular  list  on  which 
the  nsmes  of  the  voters  objected  to  were  placed,  but 
mentioned  the  division.  Only  one  of  the  lists  con- 
tained diviiions. 
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Held,  that  the  revising  barriatsr  hid  ] 
amend  the  notice  of  objection— Sofia  i.  i 
a.B.i>.44— ISaB.  D.461;  54L.J.Q.] 

16.  Parliamentary  dedion^C 
occupation  —  Amendment  —  ParUamadaf  \ 
Municipal  Begieiration  Act,  1878,  m.  U,i 
eedioM  1,  2,  13.— In  a  list  of  voten  fte  i 
the  appellant's  qualification  was  desoiibeltifl 
column  as  "dwelling-house,**  and  in 
column  the  name  and  situatloa  of  th« 
property  were  described  as  "  5,  Yistotia  i 
The  respondent  objected  to  the  appsDinfi] 
being  retained  on  the  Ust,  whsreapoa  thai 
asked  the  revising  barrister  to  ameod  t 
of  the  list  by  altering  <<  dweUing-hoaM "  i 
ling-houses  ia  suocesdoii,"  and  tbe  : 
altering  '*6,  YiotorU  Ootiages,"  to 
Wapping,  and  5,  Yictoda  Oottagss." 
had  not  sent  in  a  dedaiation  under 
Parliamentary  and  Municipal  Bsgiitntioa  i 
The  barrister  refused  to  nuke  tbe  i 

Held,  that  the  amendment  could  not  l 
it  wonld  alter  the  nature  of  the  qui 
the  effect  of  section  28,  sub-section  13,  of  \ 
1878,  on  sub-section  1  of  that  sselios,  ii  | 
the  power  of  making  such  an  amendmsnt  t 
which  a  declaration  has  been  dolj  test  I 
section  24  of  that  Act 
Judgment  of  the  Queen's  Bench  Divinsil 
BaHleU  v.  Qibbe,  6  IC  ft  a.  81,  appranLj 
Porrdt  T.  Lord,  28  W.  R.  393,  5  a  f 
dissented  from, — Foekett  t.  Kannfman, 
a  B.  D.  271 ;  55  L.  J.  a  B.  1 :  54I..T.i 

17.  Parliamentary  eledion'-^Bating  ^ 
Arreare  of  poor  rate^ Parliamentary 
(Irdandi  Ad,  1850  (13  A  U  VuLci 
rated  oooupier  cannot  be  registered  site 
unless  he  has  paid,  before  the  1st  ot  Jily,  i 
of  poor  rates  as  wdl  as  all  rates  ssseaadi 
previous  year.— OJaribs  v.  Toriek  (1),  eJ.| 
L.  B.  Ir.  60. 

18.  Parliamentary  eledion'^B 
undergraduate  —  BegidraUon  Ad,  \ 
undergraduatee  of  Oxford  and  OambolliJ 
permitted  to  reside  in  their  rooms  daBQI  f 
tions,  which  comprise  nearly  six  i 
without  special  leave  from  the  college  i 
are  accustomed  to  let  and  otherwise  \ 
during  the  absence  of  the  undergrsdostiaj 

Held,  that   the  compulsory  abseooe ) 
break  of  residence  as  to  dlsqualifjr  the  i 
from   exercising  the  franchise. — 2Vmsrt 
Banke  v.  Manedl,  (i.B.D.  41—16  Q.  B.  T 
L.  J.  Q.  B.  27 ;  53  L.  T.  663. 

19.  Parliamentary  dtdioA^Serviwf 
dueive  occupatum'^Bepreeentation  of  i 
1885  (48  ifc  49  Vict.  e.  3),  s.  3.— A.  ( 
sively  a  furnished  bedroom  in  his  msitvi* 
house,  sharing  a  sitting-room  with  *b^ 
The  master  did  not  reside  in  tbe  honssi  td^ 
ture  was  his,  and  he  employed  a  fensU  <>' 
bedrooms  in  order.  . 

Held  (foUowing  StriUing  v.  BaUt»  1^  < 
246).  that  A.  was  entitled  to  the  fiEsaflh-' 
V.  Chamhere,  ca.  (Ir.)— 18  L,  B.  Ir.  6«. 

20.  Parliamentary  eledion-^Sernm 
Exdueive  occupation — Bepretenidion  ef  i 
Ad,  1885,  a.  ^^Regidration  Ad,!^* 
2.— A  shop  assistant^  by  virtae  of  ^," 
occupied  exclusively  a  bed-roosi  ia  «i^ 
house.  The  house  contained  othtf 
similarly  occupied  by  assistaQt^  vd  •  < 
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m  all  the  inmates  took  their  meals  in  common  at 
Jr  employers'  expense.  The  employers  did  not 
Ifcift  the  house,  bnt  had  a  resident  caretaker  who 
ftbed  general  control,  and  a  resident  servant 
tins  not  nnder  the  orders  of  the  inmates. 
Idd,  that  the  assistant  was  entitled  to  a  ?ote 
In  aection  3  of  the  Representation  of  the  People 
\  1885,  notwithstanding  the  Joint  nser  of  another 
lot  the  house. — Stribling  t.  EaUe,  a.B.D.-*16 
iD.24d;  66L.  J.  as.  16. 

t  Parliamenkiry  election — Service  franchia^^ 
Ikr-'BepreaentcUion  of  the  People  Act^  1885,  <«.  8, 
nA-tecHon  9. — Offloers    and  non-oommisaioned 

bin  her  Majesty's  army  had  resided  in  quarters 
B  of  barrack  buildings.  In  eaob  block  officers 
Isperior  rack  to  the  claimants  also  resided,  the 
feiandlog  officer  occupying  a  separate  dwelling 
Nh  the  barrack  indosure.  The  claimants'  quarters 
kUsble  to  inspection  by  superior  officers,  and  the 
iiDtf  themselTcs  were  subject  to  many  dis« 
iBaiy  regulations, 
leld,  that  the  appellants  were  serYants  of    the 

Eand  not  of  Uteir  superior  officers;  that  the 
,if  afEected  bj  the  Representation  of  the  People 
11885,  was  mentioned  therein ;  that  they  were 
■  deemed  inhabitant  occupiers  of  their  quarters, 
m$,t  no  person  under  whom  they  "  ser?ed  In  their 
RMrTice,  or  employment"  resided  in  the  aame 
■fig-house  within  the  meaning  of  section  3  of 
fkB^^^Aikineon  v.  Neville,  Sedgwick  ▼•  Neville^ 
kyy.CoUard,  q.b.d.  75— 16  Q.  3.  D.  254;  65 
jl(l.B.18;  63L.T.  670. 

)^  Tarliomentary  election — Service  franehiee^ 
\tt^Bepreeentaiion  of  the  People  Act^  1867  (30 
^  Vid.  6.  102),  a.  4.— Soldiers  who  ha?e  been 
Hon  duty  for  twenfy-one  days  from  their  quarters 
Ig  the  qualifying  period  ha?e  not  complied  with 
snditions  of  section  4  of  the  Repreeentation  of  the 
b  Act,  1867,  and  haTO  not  constructively  occu- 
ttose  quarters  so  as  to  be  entitled  to  be  placed  on 
H  of  voters  fox  the  election  of  members  of  Parlia- 

H  ▼.  Hart,  22  W.  R.  153,  L.  R.  9  0.  P.  273, 
M.-^Ford  T.  Elmeley,  q.d.d.  78—16  Q.  B.  D. 
I65L.J.  Q.  B.  24;  63  L.  T.  675. 

!•  Torliameniary  election — Service  franehiee — 
Mouie  official^BegietraUon  Act,  1886,  i.  3.— 
fhidustrial  trainer  of  a  workhouse  occupied  two 
is  m  the  workhouse  building.  The  master  of  the 
Ihonie  resided  in  other  rooms,  and  another  room 
let  apart  for  the  use  of  the  guardians,  who  tran- 
'  bUfiiness  therein.  It  was  part  of  the  master's 
r  to  lock  the  workhouse  gates  at  a  certain  hour 
i  to  report  to  the  guardians  if  the  industrial  trainer 
out  after  that  time. 

Ud,  that  the  master  of  the  workhouse  was  not  a 
Mm  under  whom  the  trainer  serTed  within  the 
ihig  of  section  3  of  the  Registration  Act,  1886, 
^the  guardians  could  not  be  said  to  reside  in 
borkhouse,  and  that  the  trainer  was  entitled  to 
[banehise.— ^(fcvms  t.  Fba^  Q«b.]>.  64--16  Q.  B.  1). 
i  53  L.  T.  666. 

i  Parliamentary  ekctionr-Suceeeaive  occupation 
^wieion  of  eonetituency^BedUirilwtion  of  Seaia 
I  1885,  a.  13.  —  G.  claimed  a  vote  for  the 
OQgh  of  L.  for  occupation  of  two  houses  in 
mediate  possession,  the  first  being  situated  at  B., 
I  the  second  at  S.  Before  the  passing  of  the  Re- 
tribution of  Seats  Act,  1885,  both  B.  and  B.  were 
iQded  in  the  west  division  of  the  county  of  E. ; 
^by  that  Act  B.  was  included  in  the  A.  division  of 
^  county,  and  S.  was  included  in  the  new  Pailia- 
ntaiy  boioogh  of  L. 
wl,  that  a  was  entitled  to  be  legistered  at  a 
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voter  for  the  borough  of  L.  under  section  17  of  the 
Redistibution  of  Seats  Act,  1886.— Z>owa  v.  Ste^, 
<l.B.D.— 65  L.  J.  Q.  B.  36. 

26.  Petition—WUhdravfal^Ooeti'^  Higher  icale 
— Public  Ptoeecutor — Parliamentary  JSledkom  Act, 
1868  (31  A  32  Vict.  c.  125),  a.  Al-^Oorrt^t  and 
lUegal  Praetieee  Act,  1883,  ea.  43,  44.— Section  43  of 
the  Oorrupt  and  Illegal  Practices  Act,  1883,  applies 
only  to  the  costs  of  &e  Public  Prosecutor,  and  if  an 
election  petition  is  withdrawn  the  court  has  no  power 
to  order  the  Public  Prosecutor's  preliminary  costs  and 
of  his  inquiries  to  be  paid  by  the  parties. 

The  costs  of  an  election  petition  will,  as  a  general 
rule,  be  allowed  on  the  higher  scale.— ^/n  re  Devon" 
port  Election  Petition,  Paacoe  v.  Pukaion,  q.b,i>.— 64 
L.  T.  733. 

26.  Bdurning  ofker^Ooata^TaaaUon'^Oouniy 
court — Review  hy  fudge — ParUammitary  EleetUina 
Act,  1875  (38  A  39  VicL  e.  84),  i.  4.— Where  a 
returning  officer's  accounts  have  been  taxed  hj  a 
county  court  registrar  the  judge  has  no  jurisdiction 
to  review  the  taxation. — Beg*  ▼•  Judge  of  Lambeth 
County  Court,  a.B.D.— 17  Q.  B.  D.  96. 

See  also  Ordcqcal  Law,  7 ;  Municipal  OoBFOBATioirf 
2. 

ELEGIT.'^&ee  Banxbuftct,  6a. 

ELEUENTARY  EDUOATION  AOTS.-^See  EnuoAnoir 
Acts. 

EMBEZZLElIElirr.— See  OBinizrAL  Law,  4. 

EMPLOYERS*  LIABILITY  AOT.— See  Ooumtt  Ooukt, 
9 ;  Daxaqis,  6 ;  Mastba  and  Shatant,  1 — 1* 

ENTRY  in  OOTJRSE  of  DUTY.— See  Etiobnob,  11. 

EQUITABLE  ASSIGKMENT.— See  Biu.  op  ExcsANaa, 
3;  Pbinoipal  and  Aobnt,  1. 

EQUITABLE  MORTaAQE.-^ee  MoBsaAaa,  2,  12^ 
14. 

EQUITY  to  SETTLEMENT.— See  Hvsband  and  Wipb, 
1,2;  SBmXMBNT,  23. 

ESTOPPEL;— 

1.  Company  —  Share  eerti/kaiea  —  Tranafer  in 
hlankn-Seeondtranefer^Fraudn-NoUce^PriorUy — 
Compa/niea  Act,  1862  (25  A  26  VitL  e.  89),  a.  30.— 
J.  M.  W.,  who  was  the  registered  owner'of  shares  in 
a  limited  company,  delivered  the  certificates  with  a 
transfer  signed  in  blank  to  J.  S.  W.  as  securitj 
for  a  debt.  J.  M.  W.  fraudulently  gave  the  ap- 
pellants a  second  blank  transfer  of  tiie  shares  stat- 
ing that  the  certificates  were  lost.  The  appellants 
filled  up  the  blanks,  but  J.  M.  W.  did  not  redeliver 
the  transfer  to  them.  The  company  refused  to  register 
the  transfer,  and  subeequentlj  the  respondents  gave 
notice  to  the  company  that  they  held  tiie  certificates 
as  executors  of  J.  8.  W. 

Held,  that  the  appellants  had  not  acquired  a  legal 
title  so  as  to  give  them  a  right  to  be  registered  by  the 
company,  and  that  the  prior  equitable  title  of  the 
respondents  must  prevail. 

Decision  of  the  Court  of  Appeal  (reported  14 
Q.  B.  B.  424.  30  W.  R.  Big.  44)  affirmed.— i8bei<^ 
QiniroU  De  Paria  v.  Walker,  h.l.  662—11  App.  20 ; 
66  L.  J.  Q.  B.  669 ;  64  L.  T.  389. 

2.  Res  judicata— Z>e<0nf {on— C7onaeti<  order — Lord 
Cairne*  Act  (21  &  22  Vict.  c.  27),  a.;2— /iidfcofure 
Act,  1873  (36  (k  37  Vict.  c.  66),  a.  24,  aub-aeeUon  7. 
—In  March,  1881,  the  plaintiil  handed  shares  in  a 
mining  company  and  a  transfer  with  the  plaintdfl's 
signature,  but  iHth  the  transferee's  name  in  blank,  to 
B.,  a  stockbroker.  B.'  died,  and  it  was  afterwards* 
found  that  he  had,  without  the  plaintttPi  knowledge,* 
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lodged  the  ehares  with  the  defendants  aa  seoozity  for 
advanees.  After  notice  from  the  oompany  of  intended 
registration  of  shares  in  the  defendants'  name,  the 
plaiDtifl  commenced  an  action  in  the  Gbancery 
Division  to  restrain  the  defendants  and  company  from 
parting  with  the  shares  or  registering  the  defendants. 
In  February,  1882,  the  defendants  consented  to  an 
order  for  deliTery  of  the  shares  forthwith.  The  order 
directed  a  etay  of  proceedings  on  delifery  of  the 
transfer  and  seonrities,  and  on  payment  of  costs,  to 
the  plaintiff  and  the  company.  The  shares  were  not 
delifered  tOl  April,  1882,  when  they  were  sold  at  a 
loss.  The  plaintiff  brought  an  action  against  the 
defendants  for  detention  of  the  shares,  and  the  jury 
fonnd  that  the  plaintiff  did  not  authorise  B.  to 
pledge  the  ehazes. 

Held,  that  the  plaintiff  was  estopped  by  the  consent 
order  from  recovering  damnges  for  the  detention  of 
the  shares.— iSerroo  v.  JVbat,  ca.— 15  Q.  B.  D.  5404 

3.  Bee  Judicata— J^49rei;^ytt<^msnf—i9M5miMu>n  to 
prooeea^Voluntary  appearance — Appearance  to  prO' 
ted  property. — In  an  action  in  this  country  upon  a 
judgment  of  a  foreign  court  it  is  no  defence  for  the 
defendant  to  show  that  he  was  neither  a  subject  of, 
nor  resident  nor  canying  on  business  in,  the  foreign 
country,  and  that  he  appeared  to  the  foreign  process 
merely  in  order  to  protect  his  property  there  from 
seieure  in  case  of  judgment  against  him  on  default  of 
appearance,  such  appearanoe  being  .a  *'Toluntary" 
appearance,  and  the  judgment  so  given  being  binding 
in  thie  country.—  Voinet  y.  Barrett^  c.A.  161 — 55  L.  J. 
Q.  B.  29. 

4.  Bes  Judicata — Mortffage^Priority'^Sectiftcatum 
of  agreement.'^Caird  t.  moee,  ch.d.,  xat,  j.  465 — 
54  L,  T.  331. — Since  reversed  by  the  Court  of  AppeaL 

See  also  Oompamy,  10,  28 ;  Pbactioii  18 ;  Pbincipal 
AMD  Sdabit,  1 ;  Shipfdco,  4. 

EVIDENCE:— 

!•  Admieeion^Shippinff-^Letter  from  mailer.-^ 
In  an  action  in  the  Probate,  Divorce,  and  Admiralty 
Division,  against  a  shipovmer,  to  recover  damages  for 
non-delivery  of  a  cargo  laden  on  board  the  defendant's 
ship,  letters  written  by  the  master  of  the  ship  to  the 
defendant  as  to  facts  occurring  on  the  voyage  on 
which  the  cargo  was  carried  are  admissible  as  evidence 
against  the  defendant,  notwithstanding  that  the 
action  could  not  have  been  brought  in  the  Court  of 
Admiralty  before  the  Judicature  Act,  1873. — The 
Solway^  p.D.  &  A.D.  232—10  P.  D.  137  ;  54  L.  J.  P. 
D.  &  A.  83 ;  53  L.  T.  680. 

2.  Affidavit^  (}roBB»eoDarninaUon^--' Production  of 
deponent^Kotioe^Ord.  37,  r.  21— Ord.  38,  r.  28.— 
When  it  ia  proposed  to  read  an  afiOdavit  on  an  inquiry 
directed  in  an  action,  the  court  has  jurisdiction  to 
require  the  deponent  to  be  produced  for  cross-exami- 
nation if  satined  that  this  is  requisite  for  the  pur- 
poses of  justice,  and  on  a  proper  application  being 
made  for  the  purpose,  but  such  an  application  is  not 
properly  made,  under  ord.  38,  r.  28,  by  a  notice  merely 
requiring  the  production  of  a  witness  for  cross- 
examination  on  his  affidavit  without  specifying  any 
time  or  place  for  such  cross-examination. 

Decision  of  Bacon,  V.O.,  reversed. — De  Mora  v. 
Conc^,  o,A*  522—32  Ch.  D.  133 ;  54  L.  T.  554. 

3.  Common — Part's^  houndarie9 — Ordnance  map$ 
—  Entries  in  Record  Office  —  Briiieh  Museum  — 
CotUmian  manutoripte^ Church  booke.'^The  plaintiffs 
sought  to  prove  that  land  called  Beddington*corner 
was  in  the  parish  and  vill  of  Mitcham,  and  to 
restrain  the  defendants  from  inclosing  Beddington- 
oomer,  alleging  that  they  had  commonable  rights  over 
ft  as  freeholders  of  Mitcham* 

As  to  whether  Beddington-oomer  waa  in  the  parish 


and  vill  of  Mltcham  maps  were  tandmed  ins 
on  either  side,  which  included  the  Ordnaaosl 
several  other  maps,  some  oC  which 
Britiah  Museum. 
Held,  that  the  maps  were  not  admlmiMe  ia  i 
In  support  of  their  claim  to  oommonaWs  i 
to  supplement  entries  in  the  Baoovd  OOoe, ! 
it  appeared  that  in  23  Hen.  3  an  notion  of  i 
ssMin  was  brought  against  osrUin  pecaoni,  1 
the  then  parson  of  Beddington,  and  that  t 
ants,  including  the    parson,  were    ocdeti 
damages  to  the  plaintiff^   thorein,  which 
in  the  Pipe  Boll  (25  Hen.  3),  the  plaintiiEs  1 
(1)  A  note-book  in  the  Britiah  Hnseuai  i 
amongat  other  notes  of  oases  —  aooie 
copied  from  exiatlng  records — a  note  of  i 
novel  dieeeiein  ;  (2)  a  document  out  of  the  ( 
MSa,  whioh  are  preserved  at  the  Bdtiah  1 
under  12  &  13  Will.  8,  c.  7,  5  Anne,  c  T' 
Geo*  2,  c  821,  purporting  to  be  a  registsc 
Priory,  containing  an  account  of  tho  i 
a  note  of  the  same  action  contained  ia  aa  < 
Church  Book  of  the  parish  of  Beddingtoa  i 
1678,  which  entry  showed  that    the        ~ 
Mitcham  were  co-plaintiffs  in  the  ad 
found  entitled  to  common  with  thoee  of 
Bandon,  and  Wellington  as  in  tiie  ( 
to  Mitcham. 

Held,  (1)  that  the  note-book  waa  not  i 
evidence,  there  being  no  evidence  aa  to  1 
to  the  British  Museum,  or  that  it  had  i 
such  custody  as  would  entitle  a  oonrt  d  J 
treat  it  as  an  authentic  document ;  (2) 
ter  was  not  admissible  for  the  aai 
the  principle  of  the  decision  in  Su 
quis  of  Stafford^  3  Tftunt.  01,  as  to  a  < 
Cottonian  ocUection  purporting  to  be  an 
plied  to  a  document  in  that  oolleotlon 
be  a  copy;   (3)  that  the  entry  in  the' 
was  an  entry  of  a  historical  faet  in  wl 
was  intereeted,  and,  being  probably 
record  tHiich  might  have  been  then 
admissible  quantum  valeaL'^Bidder  v.  j 
XAT,  t.  51^-54  L.  T.  529. 

4.  Corroboration — Claim  again$t 
—There  is  no  rule  that  the  nnoorrob 
of  a  claimant  against  the  estate  of  a  < 
be  rejected,   bnt  it  wiU  be  zegaided 
suspicion.— CFanify  v.  ilaoHclay,  ca. — St  ( 

5.  Corroboration — Claim  againat 
—There  is  no  rule  of  Engliah  law  that  ( 
corroboration  in  order  to  establiah  a  di 
by  a  living  person  against  the  estate  ef  I 
person.— *Bec£sff  v.  Bamedale,  o.a.  127- ' 
177 ;  55  L.  J.  Oh.  841 ;  54  L.  T.  222. 

6.  Crois-emaiiifuiiMm— ^(Mfery— >4 
NuUi^f   of    oiamave— Divoros— JhrMMl 
Amendment  Act,  1869  (32  A  U  FtM.  cT 
—A  wife  presented  a  petition  for  noU^yd 
on  the  ground  of  impotenoe^  and  the 

'wards  oommeneed  a   croes  snit  fbt 
marriage  on  the  ground  of  his  wife's  i 

Held,  that  the  petitioner  in  the  nullity  i 
cross-examined  as  to  her  adultery  vtt  i 
respondent  in  the  cross-suit.->>J£.  {atkcrrif^ 
/>.,  P.D.  &  A.D.  48—10  P.  D.  175, 


7.  Crost'Oxamination — Hoetile 
'^Diicretion  of  judgf^Common  Law 
1854  (17  A  18  Vid.  &   125},  s.  22.—' 
whether  a  witness  is  hostile  is  a  qusstkmte 
at  the  trial  only,  and  wiU  not  be  leiievei 
for  a  new  trial. 

Qttcere,  whether,  if  a  witneas  givw 
QontradioOi  a  statcneat  iMde  l^yhiB  it  aa 
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(pretkHis  aotioD,  but  do«§  not  show  any  hostility 
lib  demeanour,  the  jadge  ought  to  look  at  the 
MX  for  the  pnrpoee  of  forming  an  opinion  on  the 
ilion  whether  the  witness  is  hostile.  —  Rice  v. 
md,  Q.B.D.  5a2— 16  Q.  B.  D.  681  ;  55  L.  J.  Q.  B. 

.  Deed^AUeitation^Ahience  of  wUneu^Oam' 
i  Law  Procedure  Aei,  1854,  a.  26.— The  continu- 
brostee  of  a  setUement  empowered  to  appoint  new 
tses  '*b7  any  writing  under  his  hand*'  appointed 
I  by  deed,  the  exeontion  of  which  was  attested  by 
{bMM.  The  appointor  and  the  witness  were  both 
ittt  abroad.    A  fasting  ordpr  was  made,  one  of 

gd  trostees  being  of  nnsoand  mind,  bat  the 
sr  declined  to  draw  np  the  order  on  proof  only 
b  lignature  of  the  appointor, 
f^,  that,  notwithstanding  section  26  of  the 
lioa  Law  Frocedare  Act,  1854,  the  handwriting 
|i  attesting  witness  must  be  proved  or  proof 
^  that  no  witness  could  be  found  in  England  to 
ait.— M  re  Bicet  lun.  747—32  Ch.  D.  35;  54 
M89. 

\  Depotitum'^Dangeroui  iUn($9  of  witneeB'-^NolieB 
fitoner — Criminal  Law  Ameridment  Ad,  1867 
i  31  na,  e.  85),  a.  6.— Where  it  is  intended  to 
Bhe  deposition  of  «  dying  person  in  a  criminal 
m,  the  notice  required  by  30  k  31  Vhst.  r.  85, 
m  he  serTed  upon  the  person  against  whom  it  is 
lied  must  be  in  writing. — Reg,  v.  Shurmtr^  o.o.r. 
frl7  Q.  B.  D.  323. 

k  Beweay — DedaraHone  against  intereti^Pedi- 
\^ll!egUimaey — Burden  of  proo/.—f,  died  in- 
U,  and  the  Grown  claimed  his  property  on  the 
Id  that  he  was  illegitimate.  The  evidence  relied 
llpKOYS  illegitimacy  was — (1)  Declarations  made 
letters  written  by  P.  asserting  his  own  illegiti- 
Pl  (i)  absence  of  proof  that  the  person  alleged 
I  P.'s  legitimate  father  was  alive  at  the  date  of 
•nception ;  (3)  family  tradition  and  admissions 
next  of  ktu  claiming  the  property. 
(1)  that  declarations  by  the  deceased  before 
as  to  his  own  illegitimacy  were  admissible  ; 
it  lay  en  the  claimant  to  prore  that  the  man 
to  be  the  father  of  the  deceased  was  alive  at 
of  his  conception  before  it  was  necessaiy  for 
ibwn  to  prove  non<acoess  to  the  mother  at  that 
i;  (3)  that  family  tradiUon  was  admissible  to 
Estate  the  declaration  as  to  illegitimacy.— 
f*Ni  V.  AtHomMy*  General^  OH.n.  cri.|  t, — 53  L.  T. 

L  Bearsatf'^Eniry  in  couree  of  duty — Bapiiemal 
per  —  Date  of  birth  —  Pedigree  —  LegHimaey  — 
wation  of  deceased  father. — Although  an  entry 
I  taptiamal  register  by  the  officiating  clergyman  of 
day  when  the  child  was  bom  does  not,  per  <e, 
fd  that  the  child  was  born  on  the  day  stated,  the 
J  will  not  be  altogether  rejected  as  an  item  of 
knee  upon  an  inquiry  as  to  birth  before  or  after 
lArents'  marriage. 

telarations  by  a  reputed  father  contained  in 
l^eas  letters  written  by  one  of  his  daughters  in  his 
IS  and  under  his  dictation  are  admissible  after  his 
fk  as  evidenee  of  the  date  of  their  birth  if  their 
toacy  is  in  question. — QUnieter  v.  Harding^ 
».  CHI.,  J.-.29  Ch.  D.  985;  54  L.  J.  Ch*  1089  ; 
U  T.  528. 

I*  l^ieg^Umaey^Hron'Oceeee^Ewidenee  of  father 
B*M^cs  Fwriker  Amendmeni  Ad,  1869,  a.  3.— 
;^y  will,  bequeathed  a  sum  of  £1,500  to  trnsteee 
^  tot  C,  the  wife  of  J.,  for  life,  and,  after  her 
tt»to  divide  the  same  equally  between  the  children 
«•  iMnlage.  J.  deserted  0.,  who  anbaaqaently 
mMlwtthMi»aii4  dwiag  aaok  eoUiitatlpa  A. 


was  bom.  On  the  death  of  0.,  A.,  the  infant,  by  her 
next  friend,  applied  for  maintenance  out  of  the  fund, 
whereupon  J.  filed  an  affidavit  denying  the  legitimacy 
of  A.,  upon  the  ground,  among  others,  of  non-access 
to  his  wife. 

Held,  that  this  was  not  a  ''  proceeding  instituted  in 
consequence  of  adultery"  within  the  meaning  of 
section  3  of  the  Evidence  Further  Amendment  Aot, 
1869,  and  therefore  the  evidence  of  the  husband  as 
to  non-access  was  not  admissible. 

Quardiane  of  NoUingham  v.  Tomkineont  28  W.  Bt 
115,  4  0.  P.  D.  843,  followed.— Jn  re  Walker,  In  re 
Jaekion,  oh,d.  kat,  j.  95 — 53  L.  T.  660. 

13.  Legitimacy^Badardieing  issue— ili/misstons 
hy  mo^Asr.— Upon  an  issue  as  to  the  legitimacy  of  a 
child  Ixmi  during  the  existence  of  the  marriage  re* 
lation,  statements  by  the  mother  that  the  child  is  a 
bastard  are  admissible  as  evidence  of  her  conduct, 
though  she  could  not  make  such  atate'ments  while 
being  examined  as  a  witness. — Aylesford  Peerage  Caeep 
U.L. — 11  App.  1. 

14.  Perpduation  of  tedimony^Defauli  of  pleads 
ing — Ord,  37,  rr,  35,  38. — In  an  action  to  perpetuate 
testimony,  if  the  defendant  makes  default  in  pleading, 
the  proper  course^or  the  plaintiff  is  to  move  that  the 
examination  of  witnesses  be  proceeded  with  as  if 
the  pleadings  had  closed. 

Coveney  v.  AthiU,  1  Dickons,  355,  followed. 

The  fact  that  the  witnesses  whose  examination  it  is 
sought  to  take  speak  Welsh  only  is  not  a  reason  for 
appointing  some  person  other  than  one  of  the  court 
examiners  to  take  the  examination,  as  the  court 
examiner  can  have  the  assistance  of  an  interpreter. ^- 
Marquie  of  Bute  v.  Jamee,  ou.d.  v.cb.  754. 

16.  Privilege  —  Solicitor  —  Marriage  eeUlement-^ 
Namee  of  trueteea—Coeta, — In  an  action  against  a 
married  woman  Judgment  was  given  for  the  phintiif, 
and  an  inquiry  was  directed  before  the  master  as  to 
the  defendant's  separate  estate.  On  the  defendant's 
marriage  a  settlement  had  been  executed,  of  which 
instrament  F.  was  in  possession  as  solicitor  to  the 
trnsteee.  F.  appeared  before  the  master  on  a  att5- 
piBna  ducea  tecum,  and  was  called  upon  to  produce 
the  deed,  but  refused  to  do  so  on  the  ground  of 
privilege  as  a  solicitor.  He  also  refused  to  state  the 
names  of  the  trustees  of  the  setlement. 

Held,  (1)  that  F.  was  bound  to  produce  the  settU- 
inent,  as  his  clients  oonld  not  have  withheld  it ;  (2) 
that  F.  was  bound  to  give  the  names  of  the  deed, 
beoanse,  the  privilege  of  the  solicitor  being  the  privi- 
lege of  the  dienti  the  solioitor  must  state  the  names  of 
the  persons  for  whom  ha  claims  privilege,  and  also 
because  F.'s  knowledge  of  the  trustees  might  have 
been  obtained  dehora  the  deed,  and  was  not  stated  to 
be  derived  from  the  confidential  communications  of 
his  clients. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 

Em  parU  CampheU,  18  W.  B.  1056,  L.  li.  5  Ch. 
703,  followed.— J5iir«t«  v.  Tanner,  c.a.  35—16 
Q.  B.  D.  1 ;  55  L.  J.  Q.  B.  53  ;  53  L.  T.  445. 

16.  WiU—Amhiguity^Printed  form-^Blanka-^ 
Executor — Reaidue, — A.,  in  making  her  will,  used  a 
printed  form,  and  after  bequeathing  certain  legacies 
she  gave  all  her  real  and  personal  estate  "unto 
to    and   for  own   use    and   benefit 

absolutely,"  and  appointed  a  *'  to  pay  all  my  debts 
and  funeral  expenses,  to  be  executor  of  this 

my  will.*'    There  weie  no  next  of  kin. 

Held,  that  parol  evidence  of  the  testatrix's  Inten* 
tion  that  the  executor  should  take  was  admissible. 

Held,  alao,  on  tba  resull  of  suah  ovidencei  that) 
Bsl^eot  to  the  payment  ol  coal*,  tke  ezeoutor  was 
ftbnlataly  aatitM  to  th«  reiidae  of  the  tertatriifs 
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penonal  propertj. — Oamp  t.  OO0,  ob.d.  kat,  t,  819— 
31  Cb.  D.  460 ;  55  L.  J.  Oh.  868 ;  54  L.  T.  150. 

See  also  ADKnnsTBAnoiri  10  ;  BAmLBuncr,  18,  S2, 
94,  39;    Bill  op  Sals,   18;    Com,  4;   Dbso,  4; 

EflTOFFSL,      1 — 4;      FaLSB      iMPRISOIfKBNT ;      FbAUDB, 

Statute  of  ;  Highway,  6 ;   ScoTLAin},  Law  of,  1,  8  ; 
WuL,  26,  ^9. 

EXECfUnON.— See  Bakkrottct,  6—7,  30;  Peaotiob, 
18,  33. 

EXEOTTTOB:— 

1.  AdmiMian  0/  ataeU  —  Legacy  —  Paytneni  qf 
tnfeffat.— B.,  who  died  in  1841,  by  hia  will  gave  hii 
residuary  estate  to  J.,  his  executor,  on  tmst  (in  the 
efents  which  happened)  to  paj  the  income  to  his 
dangbter  F.  during  her  life,  and  after  her  death  to 
divide  the  principal  equally  among  the  children  of 
the  testators  daughter  S.,  the  wife  of  P.  J.  paid 
F.  the  sam  of  £28  per  annum  by  quarterly  payments 
of  £7,  and  these  payments  were  continued  by  J.'s 
executor  after  his  death.  Among  the  papers  of  F.  at 
the  time  of  her  death  was  found  a  letter  written  to 
her  by  J.  as  follows :— '*In  answer  to  your  letter  in 
reference  to  the  trust  moneys  in  which  you  ha?e  a 
life  interest,  and  the  family  of  the  late  Mr.  Payne  the 
ultimate  benefit,  I  beg  to  say  that  the  money  is  placed 
out  on  different  mortgage  securities  with  moneys  of 
my  own,  xealising  as  much  interest  as  possible.  Had 
it  not  been  for  your  sake  the  mon^  should  have  been 
placed  in  the  GK&femment  stocks  years  ago." 

Held,  that  the  letter,  coupled  with  the  payments, 
and  unexplained,  contained  an  admission  by  J.  that 
there  was  a  residue  of  the  tee  atox^s  estate,  which  was 
then  invested  on  mortgage  and  produced  £28  per 
annum,  and  that  therefore  J.'s  estate  was  Uable  to 
pay  to  the  children  of  S.  the  amount  which,  if  in- 
vested on  mortgage  at  five  per  cent.,  would  have  pio- 
duced  £28  per  annum  with  interest  at  four  per  cent 
from  the  death  of  F. — Payne  v.  Tanneff  oh.d.  nob.,  z, 
714    55  L.  J.  Cb.  611. 

2.  Mietahi^BonSL  fide  eondrudion  of  wiU-^DU^ 
tribution  of  aestU  —  Bepayment —^  Interest. -- Aa 
executor  who,  in  the  distribution  of  assets,  has  bond 
Me  paid  away  money  upon  a  mistaken  constrncUon 
of  the  wiU  will  be  charged  with  interest  on  the  money 
which  he  is  liable  to  refund. 

SaUmareh  v.  Barrett,  10  W.  R.  640,  31  Beav. 
849,  dissented  from.— PotneZ/  v.  S%Ukee,  oh.]>.  ohl,  j. 
788. 

3.  Mortgage  ofroal  eeM&^Lard  8t*  Leonarde*  Aet 
(28  df  28  Viet.  e.  85),  98.  16,  18.— A.  gave  all  the 
residue  of  his  real  and  personal  estate,  subject  to  his 
debts  and  funeral  and  testamentary  expenses  and  to 
certain  legacies,  unto  and  equally  between  hie  two 
sons  for  their  lives  and  the  life  of  the  survivor  of 
them,  and  from  and  after  the  .death  of  the  survivor 
unto  and  between  the  children  of  his  two  sons,  and  in 
default  of  such  issue  unto  and  equally  between  the 
children  of  his  daughter.  The  executors  mortgaged 
part  of  the  residuary  real  estate. 

Held,  that  there  was  a  sufficient  charge  of  debts 
and  legacies  to  give  the  executors  power  to  mortgage 
under  section  16  of  Lord  St.  Leonards'  Act ;  and 
that  the  devise,  by  way  of  settlementi  to  two  persons 
for  life  with  remainder  over  did  not  come  wiUdn  the 
exception  contained  in  section  18  of  the  Act  so  as  to 
take  away  the  executor'a  power. 

Held,  therefore,  that  the  mortgage  was  valid. — 
Pennington  v.  Payne,  ch«d.  xat,  j.  512 — 54  L.  T. 
600. 

4.  Probate^OUaUon'-^D^fauU  of  cq^pearanee.'^ 
An  executor  took  posseealon  of  part  of  the  peraonal 
ettatt  without  obtaining  probate^  and  did  not  appeal 


to  a  citation  by  a  legatee  to  bring  hi  tai 
will. 

The  court  ordered  the  executor  ts  t^  p 
vHthin  ten  days  of  service  of  order.— J«  Ac  w 
Olune,  F.  ft  i>j>.  (Ir.)— 15  L.  &.  Ir.  470. 

5.  Betaitier^^Reeeiver '^  AdmitMraiiM  ei 
Priority. — In  a  creditor's  administiatioB  mIi 
executor  was  made  one  of  the  defeodaslk 
executor  was  a  creditor  of  the  tsstitor  for  lU 
proved  for  the  debt  The  estate  bsfaig  isaih 
receiver  was  appointed,  to  whom  the  exsestorl 
over  assets  amounting  to  M50.  Aftemi 
executor  paid  a  sum  of  £874  (£700  ss  prindp 
£174  for  interest)  for  which  he  had ' 
the  testator  on  a  Joint  and  aeveral  prosdMOiyi 

Held,  on  a  summons  by  the  exseator  iddq 
he  might  be  paid  £989  (the  amount  of  the  t* 
of  £115  and  £874)  out  of  the  funds  is  « 
priority  to  other  creditors  by  virtus  of  Ui 
retainer,  that  he  was  entitled  to  priority  in  1 
the  sum  of  £115  by  virtue  of  his  right  of  n 
but  that  he  had  no  right  of  retainer  si  toCfas 
£874,  and  was  entitled  to  stand  in  thapUfla 
original  creditor  for  the  £700  for  piinetpsl 
not  in  respect  of  the  £174  for  inteiert,  thi 
being  insolvent.— L<Utmer  T.  HarriiM,  ou. 
786;  55  L.  a.  Oh.  687. 

6.  27efa»ner— Seonver  — ^dimniifratfMa 
Priority -^SpeeiaUy  creditore^Hindt 
(82  A  83  Vict.  e.  46),  s.  1.— The  sppoial 
receiver  to  an  estate  prevented  some  an 
estate  coming  to  the  execntrix's  hands. 

Held,    that,  as,  without   possession 
assets,  no  right  of  retainer  exists  as 
the  executrix  had  no  right  of  retahier  in 
the  above-mentioned  assets. 

Biehmond  v.  WhUe,  27  W.B.  878,  It  Gk. 
and  Biri  v.  Burt,  81  W.  B.  884,  22  Ok 
followed. 

An   executrix,    who  was   also  a  siispb 
creditor,  got  into  her  hands  certain  kgil 
rents  and  profits  of  real  estate.    A 
estate  was  subsequently  aj^pointed.    llietB 
iters  by  specialty  and  aimfie  contrast 

Hdd,  that,  the  effect  of  flinde  Palnsr'i  A 
to  augment  the  fund  for  paynsent  of  siapb 
creditors  by  enabling  them  to  ahare  witkthi^ 
creditors  In  the  legal  assets,  the  right  of  r" 
an  executrix,  also  a  creditor  by  sia^  ( 
enlarged  to  the  same  extent;  and  thst,  I 
being  treated  as  divided  rateably 
and  simple  contract  creditors,  the 
retain  her  debt  against  the  dividends 
latter  to  the  extent  of  the  1^  assoCi  1 
her. 

Wilion  V.  Coxweil,  23  Oh.  B.  764,  82  ' 
82,  followed.— Ca2ver  v.  Luaion,  ck.b.  xa^ 
81  Oh.  D.  440;  55  L.  J.  Oh.850;  53  T  " 

7.  Wm^Option  to  purehaee 
pereon  having  option-^Exereite  hy  < 
vised  real  and  personal  property,  wldsh  la 
hotel,  to  trustees  upon  trust  to  pay  oat  of  1 
and  income  annultieB  to  his  wife  aadiWtff '!*2 
their  lives  and  the  life  of  the  surviior  to  r 
residue  of  the  rents  and  income  eqosl^  I 
four  children,  and  after  the  deatii  of  tks  i 
his  wife  and  sister  he  declared  that  Ui  1 
have  the  option  of  purchasing  the  hetsifc* 
such  sum  to  fall  Into  the  resldasiy  P«"^ 
but  that,  if  the  son  should  decline  tor 
hotel    at  that  price  within  six  »>"^^| 
death  of  such  sorvivor,  the  trostssi  i^^^ 
hotel,  the  piooeeds  of  tha  aale  to  Iril  0^  "* 


ltal7fiepoitor.8^.18,18S6.] 

J  EooiradUior^ 
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Friendly  Society. 
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f  penonal  aitete.    The  son  died  ioon  after  hla 

»» ha?iog  made  a  will  appointing  exeouton.    Tiie 

mr  and  datex  had  linoe  died. 

Idd,  that  the  option  to  parchase  the  hotel  was  a 

WDal  light,  which  oonld  not  be  ezeioiaed  bj  the 

Si  exeonton. 

idgment  of  Bacon,  Y.O.i  reTeieedi— iilcKaneZer  t. 

N^  C.1.-30  Oh.  D.  203. 

pe  alBo  AiiBiTKAnoK,  3 ;  Oompakt,  14,  36 ;  CkMte, 

DiTOBci,    3 ;    ETiDX2fOB,    16 ;    L^dloed  and 

UT   (Irblaicd),  6  ;  Mobtoaob,  26  ;  Pown  or 

MXTICIHT,    2;     VSNDOA  AHO  PUBOKASIB,  16,    21; 

h  14  13. 

EDITION:— 

knafil^MxBdeKTipUm  of  offenee^Ernbrnlemeni 
Wm^  Ad,  1861  (24  A  25  Vid.  c.  96),  M.  8,  75 
ttfroitfion  Ad,  1870  (33  <ft  34  Vid.  e.  96),  8. 10.— 
In  75  of  the  Laroenj  Act,  1861,  doee  not  extend 

R  person  intnuted  with  money,  but  ia  limited 
iaae  of  penona  therein  deecribed. 
|>iiaoner  wae  committed  for  extradition  to  France 
ivinant  of  committal  which  the  court  found  to 
jidi  bat  other  alleged  ofCencea  were  included  in 
noh  warrant  for  extradition. 

that  the  prisoner  was  entitled  to  be  dis- 
t.— /fi  r$  Ih  PtniugcU,  q.b,d.  42^16  Q.  B.  D. 

flMFEISONMEKT:- 

hU  and  prohdbU  cau89^Ev%dmc»^Qua» 
^  /ury.— In  an  action  for  false  imprisonment 
jbteadant  alleged  that  monej  had  bean  stolen 
iUo  by  a  person  unknown,  and  that  he  gave  the 
■IE  into  custody,  auapecthig  him  of  the  theft, 
hnaionable  and  probable  cause.  The  plaintiJS 
ped  for  the  theft  and  acquitted.  At  the  trial 
aaetion  for  falae  impriaonment  the  Judge,  being 
Ibion  that  there  waa  no  evidence  of  theft  by  any 
pA  other  than  the  plaJntiit;  directed  a  Tcrdiot  for 
'*  ntiff,  and  refused  to  leaye  to  the  Jury  the 
whether  the  defendant* a  mon«y  had  been 

7  any  peraon. 

^that  the  jury  had  been  miadirected,  and  that 
1  of  the  plaintiil  did  not  pre?ent  the  de« 

(from  proving  that  the  latter  had  atolen  the 
h-^OMU  T.  FiUtgilhon,  a.B.D.  (Ir.)— 16  L.  B. 

i  PEBTEKOBS.— See  OBDciirAL  Law,  5. 

\  «&d  BBOOYBBIES  AOT.— -See  Hvbbamd  amd 
S 10 ;  JvBUDionoK,  12. 

gSUBANOa  :— 

■fctfw— ^-<«ate<em«ii<—  Ekclion  —  DdemUna^ 
tf  fenaney.— Where  a  fire  inaurance  policy  con- 
>  danse  that  the  inaurera  may,  if  they  think 
^instate  or  replace  property  damaged  or  reatored 
^  of  paying  the  amount  of  loaa  or  damage,  the 
ittiaa  company  may,  if  the  property  haa  been 
7  damagad,  elect  to  re-inatate  it,  or,  if  it  haa 
Ideatroyed,  elect  to  replace, 
[through  the  deatrnction  of  the  place  where  the 
M/f  oonaiating  of  ohattela  or  tbinga  in  the  nature 
^^  waa  placed,  or  the  aaaured,  through  in- 
7  to  return,  could  not  haTC  had  poeaeaaion  of  the 
lif  re-inatated  in  the  aame  place,  the  company  may 
Uaet  to  re*inatate  the  property,  but  the  aaaured 
le^oire  thia  to  be  done  within  a  reaaonable  dia- 
*  of  the  former  place. 

M  plaiudib  inaured  trade  flxtnrea  and  plant  with 
m&danta  under  a  policy  containing  a  clauae  to 
tmt  aboYe-mentioned.  He  had  mortgaged  the 
[jjje  where  the  property  waa,  but  the  inaured 
«n|  did  not  paas  under  the  mortgage.  He  had 
«  aexault,  and  become  tenant  on  aufleiance  to  the 


mortgagee,  who,  on  a  aecond  default,  aued  him  in 
ejectment.  The  premlaea  and  flxturea  and  plant  were 
damaged  by  fire,  and  the  flxturea  and  plant  could  not 
be  reatored  till  the  premiaea  were  rebuilt.  The 
defendanta  reatored  the  building,  elected  to  re-inatate 
the  inaured  property,  and  did  ao  within  a  reaaon- 
able time,  but  after  the  mortgagee  had  obtained  judg- 
ment for  poaseaion. 

Held,  that  the  plaintifla  were  not  entitled  to  receive 
the  amount  of  damage-money,  aa  the  defendanta  had 
exerdaed  their  option  under  the  polioy. 

Judgment  of  the  Qoeen'a  Bench  Diviaion  affirmed. 
— -ilncMfaofi  T.  Oommereial  Union  AiBuranee  Co,,  qjl.  • 
189^55  L.  J.  Q.  B.  146. 

See  also  Bill  op  Salb,  17. 

Oloae  kmt-^EeU^FrfhwaJkr  Fiihmei  Ad,  1878 
(41  A  42  Viet.  e.  79),  i.  i^FreshuHUer  FUheriei  Ad, 
1884  (47  A  48  Vid.  c.  11),  a.  6*-i9almon  Fithery  Ad, 
1873  (36  A  37  VieL  c  71),  a.  19.— Bala  are  freahwater 
fish  within  the  meaning  of  the  Freahwater  Fiaheriea 
Acta;  and  it  ia  an  QfTenoe  to  expoae  eela  for  aale 
during  oloae  time  in  England,  even  if  they  have 
been  lawfully  caught  elaewhere.— PHos  t.  Bradley, 
Q.B.D.  165—16  Q.  B.  D.  148;  55  L.  J.  M.  0.  53;  53 
L.  T.  816. 

See  alao  Foob  Eatb,  5. 

FIXTnBBS.-*8ee  Bill  ow  Salb,  23 ;  Fibb  Izcbubanob 
PooB  Batb,  1. 

FOBEGLOSnBE.-*See  Ooara,  S,  19  ;  MoBTQAaa,  1,  3— 
8 ;  P&AOTiOB,  13,  37 ;  TnuarBB,  28. 

FOEEIGN  Li  W.— See  Bill  op  Exohakgb,  1 ;  EaroppBL, 
3 ;  LiPB  iNauBAiToa,  1. 

FOEFEirUEE.— See  Dbbd,  1 ;  HoaBAKD  akd  Wif b,  18  ; 
Landlobd  abd  Tbbabt,  11 ;  Will,  20. 

FBAUIXS,  STATUTE  of  :— 

Leaee^VerhdlagremMni^Draft  leaee^LeUerfiwn 
iU/endant'-^  Parol  evidence -^Speeifio  performance-^ 
8iaMe  of  Fraudi  (29  Car.  2,  c.  3},  a.  4.—The  de- 
fendant verbally  agreed  with  the  plalntifl  to  grant 
him  a  leaae  of  a  house.  A  draft  leaae  waa  aent  by 
the  plaintiif a  aolicitor  to  the  defendaut'a  aolioitor, 
and  returned  with  the  approval  of  the  latter.  The 
defendant  afterwarda  wrote  a  letter  in  which  he  com- 
plained that  the  leaae  had  not  been  engroeaed.  The 
plaintiff  brought  an  action  for  apedilo  performance. 

Held,  that  the  defendaut'a  letter  contained  a  auffi- 
cient  reference  to  the  draft  leaae  to  ehow  that  auoh 
draft  existed  and  to  connect  it  with  the  defendant'a 
letter,  and  that  there  waa  a  aulBoient  writing  to  aatiafy 
the  Statute  of  Frauda.— C7ra^  v.  EUieU,  v.o.  (Ir.)— 
15  L.  B.  Ir.  257. 

FEAUDXJLENT  PBEFEEENOE.— See  Bi:BXBUPTOT,  8. 

FBEIGQT.— See  DAMAGaa,  6  i  SHXPpnrcb  28. 

FEESHWATEB  FISHEBIES  AOT.— See  FiaiUBT. 

FBISNDLY  SOCIETY  I— 

Seheme  of  eeVikmeni'^  Content  of  Charity  Com" 
nUiiionere^ChaHiahle  TrmU  Ad,  1853  (16<ft  17  Vid. 
c.  147),  aa.  17,  62.— By  the  rulea  of  a  friendly  aociety 
all  moneya,  contributiona,  and  donationa  were  to  be 
applied  for  the  objeota  of  the  aociety,  and  membera 
were  to  be  entitled  to  relief  in  caaee  of  accident  and 
aickneaa,  and  to  funeral  expenaea,  aupport  of  widowa 
and  orphana,  and  to  auma  payable  at  death  ;  poverty 
waa  not  an  eaaential  element  to  entitle  a  member  to 
relief. 

Held,  that  the  aodety  waa  a  charity,  and  that  the 
remainder  of  a  fund  collected  by  voluntary  aubaerip- 
tkma  for  the  relief  of  colliery  aocidenta  might  be 
tranafened   to   it;   but  that,   aa  the    objecta    of 
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the  aodeiy  were  wider  than  those  of  the  faad,  the 
latter  must  be  settled  so  as  to  be  applicable  acoordia^ 
to  the  IntMition  of  the  original  sabscribera  only.— 
Pease  ▼•  PatUn$on,  oh.d.  t.cb.  861—82  Oh.  D.  95 ; 
55L.  J.  Oh.  617;  54L.  T.  209. 
See  also  CoMPAmr,  24 ;  Jukisdiction,  6. 
QA.MS  * 

Ground  GatM  Ad,  1880  (48  Jt  44  Vid.  c.  47),  i.  6 
-^Spring  trapa-^  Owner  of  land. — Seotion  6  of  the 
Ground  Game  Aet,  1880,  does  not  prevent  an  owner 
of  land  from  employing  spring  traps  for  rabbits  other- 
wise  than  in  rabbitholes.— /Smt^A  t.  Hunt,  q«b.2>.«~ 
64  L.  T.  422. 

GAMING.— See  Coktract,  3. 

GABNISHBE.— See  ATTACHmKT,  4 ;  BAHKRXTPTor,  82. 

GAS:— 

Oa$  eompanff'^Privaie  Ad&^Acoumulaiion  of 
profiU^Bedudion  of  price  of  goB — Mandamus.— 
Oonsamers  of  gas  have  no  control  over  the  affairs  of  a 
gas  company,  and  are  not  entitled  to  t^mandamuB 
directing  the  directors  to  order  the  reserve  fond  and 
undivided  profits  of  the  company  to  be  applied  in 
reduction  of  the  price  of  gas  (Lord  Bsher,  M.B.,  diss.). 
-^Maeon  v.  Aehion  Oae  Oo,,  aA.— 54  L.  T.  708. 

See  also  Obbtiorabi,  2 ;  Highway,  1. 
GENERAL  AVERAGE.— See  Sbippziio,  24,  25. 

GIFT:— 

1.  A$$ent  of  donee-^Tranifer  of  dock — Resulting 
truat^National  Debt  Ad,  1870  (33  «fc  34  Vid.  c.  71), 

,  s.  22.— The  assent  of  the  donee  is  not  requisite  to 
the  efficacy  of  a  gift  to  him  of  property,  whether  real 

,or  personal,  although  it  is  in  his  power  to  nullify  the 
gift  by  dissenting. 

A  person  not  standing  in  loco  parentis  to  the  de- 
fendant transferred  a  sum  of  Consols  Into  tiieir  Joint 
names,  with  the  intention  of  benefiting  the  defendant, 
but  without  informing  him  of  what  hpd  been  done. 
The  transferor  afterwards  determined  to  revoke  the 
benefit,  and,  on  the  refusal  of  the  defendant  to  re- 
transfer  the  fnnd,  brought  an  action  to  compel  him  to 
do  so. 

Held,  that,  the  plaintiff  having,  at  the  time  of  the 
transfer,  intended  to  benefit  the  defendant,  the  pre- 
sumption of  a  resulting  trust  in  her  favour  was  re- 
butted ;  that  both  the  legal  and  beneficial  interest  fai 
the  fund  had  passed  to  the  defendant ;  that  his  not 
having  assented  to  the  transfer  into  his  name  did  not 
affect  the  efficacy  of  the  transfer ;  and  that  he  could 
not  be  compelled  to  re»transfer  the  fund. 

Pedsion  o(  Pearson,  J.  (reported  33  W.  B.  79,  27 
Ob.  D.  341),  affirmed.— iSfancfin^  v.  Bowringf  ca. 
204—81  Ob.  D.  282;  65  L.  J.  Oh.  218;  54  L.  T. 
191. 

2.  Dedaration  of  trud'^Piredion  to  executors — 
Iletmti<ni  of  life  intered. — A.  informed  F.  that  he 
intended  to  give  her  a  debenture  bond  <or  £1,000  in 
the  M.,  8.|  and  L.  Railway  Go.  Shortly  afterwards  he 
signed  the  following  memorandum:— "I  wish  to 
communicate  to  my  executors  that  I  have  to-day 
given  to  F.  my  SUOOO  debenture  bond  of  the  M.,  S., 
and  L.  Railway  Oo.;  but,  as  I  shall  require  the 
annual  dividends  to  meet  my  necessary  eaqpenses,  I 
retain  the  document  in  my  own  posse«ion  for  my 
lifetime,  requesting  youj  on  my  decease,  to  hand  it 
over  to  F.  and  communicate  to  the  secretary  of  the 
railway  company,  relative  to  the  transfer  of  the  said 
bond  being  entered  in  their  books.  Given  under  my 
hand  this  9th  day  of  February,  1882.  Aa  witnesa  my 
hand.— G.  8.  F.8.— Toa  will  find  the  bond  in  my 
deed*boK  attached  to  thia  niBiiioifuidniD."    Alter  the 


testator^s  death  a  oertificate  of  debs&tBie  *i 
£1,000  in  the  M.,  S.,  and  Lb  Rafiirsf  Oa.  wi« 
with  the  memorandum  in  the  deed-box. 

Held  (reversing  the  decision  of  Fesnos,  l\\ 
the  memorandum  was  not  a  good  deelsfsticsdj 
and  that  F.  had  no  interest  in  the  debestasiii 
Ptthyhridge  v.  Burrow,  aA.— 58  L  T.  S. 

See  also  Baitxruptct,  15;  Ooi[PAXT,81;li 
24. 


GOODWILL.— See  Hubbasd  Aim  Win,  8. 

GUARANTEE.— See  OoxPAinr  42;  LiKiAxni^ta 
OP,  4;  FjBDroiPAL  Axrn  Subxtt,  1,  2. 

GUARDIAN.— See  Ikfakt,  2 ;  PaAcnci,  it 

HEIRLOOM.— See  SarrLBionT,  13, 14;  Will  & 

HIGHWAY :-. 

1.  Oa$  pipes'^ Sea  shor^^Ofen  Zoai— G 
Clauses  Ad,  1847  (10  4fr  11  Vid.  cU^tkl 
A  gas  company  laid  down  main  pipss  oa  t' 
in  the  open,  above  mean  hlgh-waterns^t 
the  o?mer  of  the  indosed  land  fnatisg  i 
The  inhabitants  of  two  adjacent  vfllsges  hidd 
gone  to  and  fro  between  them  along  ihei' 
high  water  passed  over  the  land  as  they  e 
acoordance  with  the  tide,  but  by  no  (' 
The  owners  brought  an  action  for  a  i 
junction  to  compel  the  company  to  i 

Held,  that  the  land  was  not  a  "i 
way,"  or  "  public  place  "  within  the  Oi 
Act,  1847.— ifacfdodb  v.  WaOasey  Locd  1 
—55  L.  J.  a  B.  267. 

2.  Ohsirudion^Addressing  crwod^Oet 
way  Ad  (5  <£  6  Will,  4,  c.  50),  s.  71-^4 
himself  on  a  stool  in  a  public  highway  lall 
a  crowd  of  pereons  who  collected  roond  I ' 
was  room  outside  the  crowd  for  foot  ] 
vehicles  to  pass  and  repass. 

Held,  that  he  was  rightly  convicts!  < 
obstructing  the  free  passage  of  t  "' 
section  72  of  the  General  Highway 
Oadman,  q«]u>.  418—55  L.  J.  M.  C. 
421. 

8.  j&epatr— ConfrtBcifton— IK^iUwf  I 
o^toft  of  area^^Rural  sanUarg 
Ad,  1862  (25  A  26  VicL  c  61),  s. 
and  Locomotives  Ad,  1878  (41  SAlTkLt^ 
•  4,  7. — The  provision  in  section  39  of  tki  f 
Aet,  1862,  for  altering  a  highway  distriettr 
Ing  any  parish  by  order  of  the  wsntji 
not  repealed  by  sections  3  and  4  of  f 
and  Locomotives  Act,  1878;  andtha 
the  area  of  a  highway  district  has,  by  i 
the  latter  Act,  become  identical  with 
sanitary  authority  authorised  to  exerdieti 
a  highway  board,  such  authority  cannot  I 
tribution  to  the  expenses  of  the  board  IM 
duly  subtracted  from  the  district  under  till 
Act,  1862.— i9^eppey  Guardians  v.  Sl^  ^ 
a.BD.— 17Q.B.  D.  364. 

4.  Bepair^Sigkway  hoard'-Ordar  (, 
'^Admission  hy  waywarden^lMHiif^ 
hoard^Bighways  Ad,  1862,  s.  18— /^r*^ 
Locomotives  Ad,  1878,  s.  10— Where  p«r 
taken,  under  the  Highways  Act,  1362,  i 
Justices  for  the  non-repair  of  a  higb«V« 
of  a  highway  district,  the  honi  ^  a^ 
waywarden  of  a  parish  that  the  im'.V' 
.which  the  parish  is  bound  to  repair  ii  i 
highway  boards  for  that  section  bss  notwg; 
either  expressly  or  hj  impliealioB,  ^  J!*^. 
the  fiighwafa  and  LooomtiTes  Ao^l»)^«^ 
wise. 


}1  Hinde  Palmer's  Act.  DIGEST. 
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iodgmeot^f  the  Qaeea'f  Bench  DiTirion  (reported 
IW.  B.  349,  16  a  B.  D.  565)  a9rmed.— Lou^A- 
nmgh  Highway  Board  ▼.  Ourzon,  c.a.  621—17 
B.  D.  645 ;  55  L.  J.  M.  0.  122 ;  55  L.  T.  50. 

5.  Repair  —  Nuisance  —  Fire-plug  —  Waterworks 
Snciea  Act,  1847  (10  <fe  11  Viet.  c.  17}  ss,  28,  38— 
•—A  water  oompany  whioh  is  aatborlsed  bjr  itatate 
plaee  fiie-plfigs  in  a  poblie  highway,  and  is  re- 
tnd  to  keep  the  ploge  in  repair,  bat  has  no  power 
npur  the  highway,  iff  not  bound  to  vary  the  le?ei 
inch  plagi  Irom  time  to  time  if  and  aa  the  anrfaoe 
tke  load  wean  awi^,  and,  if  the  flre-plog  ia  prop, 
f  plioed  in  the  tot  instanee  and  la  kept  in  repair, 
I  oompany  will  not  be  liable  for  a  personal  injury 
one  of  the  public  by  reason  of  the  projection  of 
I  plug  above  the  lefel  of  the  highway* 
(jsare,  whether  there  ia  a  dietilnotion  in  auoh  cir- 
IMtances  where,  the  highway  authority  not  being 
1^  lor  non-repair,  both  the  water  supply  and  the 
jivajt  are  under  the  control  of  the  same  authority. 
Kwrfv.  Worthing  Local  Board,  31  W.  B.  688,  10 
S.  D.  118,  questioned.— Jfoore  t.  Lan^>€th  Water^ 
'  \  Co.,  CA.  559^17  Q.  B.  D.  468  i  55  L.  J.  Q.  B. 

Bepair  ratione  tenura— PTa?;  supporting  road^ 
ioc,— -Where  a  highway  is  supported  by  a  wall 
beoomea  dangerous  through  non-repair,  the  in- 
Qts  of  the  place  who  are  liable  to  repair  the 

ray  can  be  indioted  for  not  doing  so,  and  it  will 

Question  for  the  Jury  whether  the  wall  is  part  of 

*^hway. 
lenoe  of  repairs  to  the  highway  by  adjacent 
Hers  will  be  admissible  unless  the  liability  of 
hmdlords  to  repair  rations  tenures  has  been 
1y  pleaded ;  and  evidence  of  a  previous  conviction 
Uihabitants  for  non-repair  is  evidence  of  their 
\j  by  immemorial  custom  to  repair. — Bsq,  v, 
^tants  o/Lordsmertt  ccb.— 54  L.  T.  767. 

Water  company  —  Stop  valves  —  WaUruH>rks 
Ad,  1847  (10  <Sf  11  Vict,  c  17),  ss.  28,  32— 
lis  Water  Ad,  1871  (34  A  35  Vid.  c.  113), 

^1  24.-— By  special  Acts,  incorporating  the  pro- 
of the  Waterworks  Glauses  Act,  1847,  **  with 
to  the  breaking  up  of  streets,"  the  East 
Waterworks  Company   were  empowered  to 

ly  water  in  a  district  which  included  the  parish 

^»  and  certain  regulations  made  by  the  pom- 
r  under  the  Metropolis  Water  Act,  1871, 
Vided  that  every  communication  pipe  for  the 
tyance  of  water  to  be  supplied  by  the  company 
itay  premises  should  have  at  or  near  its  point  of 
noe  into  the  premises,  and  if  desired  by  the 
nmer  within,  the  premises,  a  sound,  suitable 
Kvalve,  of  the  screw-down  kind,  with  an  area  of 
pnray  not  lees  than  that  of  a  half- inch  pipe,  and 

greater  than  that  of  the  communication  pipe, 
ttt  placed  in  the  ground  the  stop-? alve  should  be 
noted  by  a  proper  cover  and  guard-box. 
leld,  that  the  waterworks  company  were  entitled 
Mace  stop-valvea,  protected  by  guard-boxes,  in  the 
m  footway. 

vdgment  of  the  Queen's  Bench  Division  affirmed. 
•M*  London  Waterworks  Co,  v.  Bethnal  Oreen 
fry,  O.A.— 54  L.  T.  919. 

tee  also  JusTioB  ov  tbb  Pbaox,  6 ;  Nuisaitob,  2. 
)B  PALMER'S  ACT.— See  Exbcotob,  6. 
JHPOT.^See  Wol,  39. 
&AND  and  WIFE  :— 

|r  Squity  to  settfement-^Domicile-^Ahandonment 
insolvency  of  husband^Manx  law  —A  domiciled 
jBSttan  came  to  England  in  1855'and  married  a 
i«  who  had  9  ve0t«d  le? enioaar  j  intcieat  in  a 


certain  fund.  In  1875  he  returned  with  hfs  wife  to 
the  Isle  of  Man,  where  he  set  up  in  business.  In 
1878  be  became  insolvent  and  executed  a  deed  whereby 
he  specifically  assigned  his  interest  in  the  said  fund  to 
trustees  for  the  benefit  of  creditors.  In  1880  husband 
and  wife  returned  to  England,  where  they  resided  till 
1882,  when  the  husband  went  to  America.  The  fund 
fell  into  possession  in  1885.  It  was  admitted  that  in 
Manx  law  an  equity  to  a  settlement  does  not  exist. 

Held,  that  the  domicile  was  Manx,  and  that  the 
wife's  share  of  the  fund  went  to  the  husband's  assigns. 
— In  re  Marsland,  ch*d.  xat,  j.  540 — 55  L.  J.  Oh. 
581. 

2.  Equity  to  sdllemsnt'^Miicondud  of  husband,-^ 
The  whole  of  a  wife's  fund  will  be  settled  upon  her 
when  the  husband  has  been  guilty  of  aggravated 
misconduct  towards  her. 

The  husband  was  11? ing  apart  from  his  wife,  and 
she  had  obtained  from  the  Divorce  Oourt  an  order 
for  restitution  of  conjugal  rights.  He  refused  to  comply 
with  this  order,  and  she  petitioned  for  an  allowance 
under  the  Matrimonial  Causes  Act,  1884  ;  her  petition 
was  standing  orer,  pending  an  inquiry  as  to  the  means 
of  the  parties.  The  fund  in  question  In  the  action 
amounted  to  about  £2,500,  out  of  which  the  husband 
had  already  received  £1,000.  There  were  six  children 
of  the  marriage,  five  of  whom  were  living  with  the 
father  and  one  with  the  mother. 

Held,  that  the  whole  of  the  remainder  of  the  fund 
must  be  settled  upon  the  wife. — Beid  v.  Beid  (2), 
CH.D.  STI.,  J.  715. 

3.  Judgment'^ Separate  estate'^Judgment  summons 
agaimt  wife — Committal  order — Appecd — Prohihi- 
tion-^Debtors  Ad,  1869  (32  A  33  Vict.  c.  62),  a.  5— 
Married  Women's  Property  Ad,  1882  (45  cfc  46  Vid. 
c.  75),  s.  1,  eub'Seetion  2^Bankruptcy  Ad,  1883  (46 
&  47  Vid,  c.  52),  a.  103,  sub-section  4. — A  Judgment 
against  a  married  woman  in  respect  of  such  of  her 
separate  estate  as  she  is  not  restrained  from  anticipat- 
ing cannot  be  enforced  by  a  committal  order  under 
the  Debtors  Act,  1869,  on  proof  that  she  has,  since 
the  Judgment,  received,  as  income  of  her  separate 
estate,  subject  to  restraint  on  anticipatioD,  a  sum 
sufficient  to  satisfy  the  Judgment. 

A  committal  order  having  been  made,  under  such 
oironmstanoes,  by  a  county  court  Judge  in  respect  of  a 
Judgment  obtained  in  the  High  Oourt  for  a  sum  less 
than  £50,  the  oourt,  without  deciding  whether  such 
an  order  was  properly  a  subject  of  appeal,  set  it  aside 
by  prohtbition.«-i>arfaco<<  v.  Harrison  q.b.d.  546— 
17  Q.  B.  D.  147. 

4.  Judicial  separation — Desertion'^ Bestitation  of 
conjugal  rights — Decres  —  Kon^compliance  —  Matrix 
monial  Causes  Act,  1884  (47  Jk  48  Vid.  c.  68),  a.  5.— 
A  husband  refused  to  comply  with  a  decree  ordering 
him  to  resume  cohabitation  within  fourteen  days. 

The  court  granted  to  the  wife  a  decree  of  Judicial 
separation  under  section  5  of  the  Matrimonial  Causes 
Act,  1884. — Harding  v.  Harding,  p.d.  &  a.d.— 11 
P.  D.  111. 

5.  Libel  on  w\/e--Prosectdion  by  husband^Evid* 
ence.— A  wife  cannot  proaeoute  her  husband  for  a 
personal  libel  upon  herself,  nor  can  she  give  evidence 
against  him  in  such  behalf.  Such  a  prosecution 
cannot  be  said  to  be  for  the  protection  or  security  of 
her  **  sepaiate  estate  *'  within  the  Married  Women's 
Property  Acts.— iSfy.  v.  Lord  Mayor  of  London, 
Q.B.D.  544—16  Q.  B.  D.  772  ;  55  L.  J.  M.  0.  118 ;  54 
L.  T.  761. 

6.  NulMty  of  marriage — Decree  nisi— Decres  abso' 
luie^Maintenance  of  chUd-^Divorce  Ad,  1857  (20  <& 
21  Vid,  c.  85),  ss.  32,  S5-^Ma6rimonial  Causes  Ad, 
1859  (22  <ft  23  Vid,  c  61),  s.  ^^^Matnmtmial  Cams 
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Ad,  1860  (23  'fir  24  Vict.  c.  144),  0.  7.— The  court  haa 
power  to  insert  in  the  final  deoree  of  nullity  of  mar- 
riage a  proYiflion  for  the  maintenance  of  the  isaue  of 
the  cohabitation,  and,  if  neceesary,  to  postpone  making 
the  deoree  abaolute  till  materials  enabliog  the  court  to 
settle  the  terms  of  the  proYision  are  brought  before  it. 
Decision  of  Butt,  J.  (reported  34  W.  E.  276), 
affirmed.— Zaf}^VK)r<Ay  t.  Langtporthy,  o.A.  356*55 
L.  J.  P.  D.  &  A.  33  ;  54  L.  T.  776. 

7.  Reaiitulion  of  conjugal  righfa-^PetiUM-^Serviee 
out  of  the  Juriadidion,^  Qei^ioe  abroad  cannot  be 
ordered  of  a  petition  for  restitution  of  conjugal  rights. 
^Ohicheaier  t.  Ohicheiter,  p.d.  &  a.d.  65—10  P.  D. 
186. 

8.  Separate  eatat&^Buaineaa  carried  on  hy  wift-^ 
OoodwiU^Married  WometCa  Property  Ad,  1870  (33 
(ft  34  Vid.  c,  98),  a.  1.— A.  and  B.  were  married  in 
1862*  B.,  the  wife,  was  then  carrying  on  a  school, 
which  was  not  referred  to  in  the  marriage  settlement, 
and  she  also  carried  it  on  after  the  marriage,  her 
husband  liTing  in  the  same  house,  but  taking  no  part 
in  the  business  of  the  school.  B.  paid  a  part  of  the 
household  expenses  out  of  the  income  derifed  from 
the  school,  but  a  part  of  her  earnings  therefrom  was 
iuTested  in  A.*s  name,  and  another  part  was  invested 
in  the  lease  of  the  house  where  the  school  waa  carried 
on.    A.  died  in  1877. 

Held,  that  the  business  of  the  school  waa  carried 
on  separately  by  the  wife  within  section  1  of  the 
Harried  Women's  Property  Act,  1870,  and  that  the 
goodwill  and  the  profits  of  the  school  since  the  pass- 
ing of  that  Act  belonged  to  A.— James  t.  Dearmer, 
OH.D.  XAT,  J, — 53  L.  T.  905. 

9.  Separate  eatate^Conirad  with  huahand^Adion 
hy  huaband^Married  Women'a  Property  Ad,  1882, 
a.  1,  aub-aecUon  2.— A  husband  is  entitled  to  sue  his 
wife  upon  a  contract  relating  to  a  separate  estate. 

Judgment  of  Wills,  J.  (reported  14  Q.  B.  D.  831, 
38  W.  R.  Dig.  96),  affirmed.— BttiZer  t.  Butler,  o.A. 
182—16  Q.  B.  D.  374 ;  55  L.  J.  Q.  B.  55 ;  54  L.  T. 
591. 

10.  Sqparaie  eatate^Oopyholda^Power  of  appoint- 
ment^Voluntary  atttlement^Unacknowkdged  deed^ 
Finea  and  Recoveriea  ulrf  (3  *  4  WUl.  4,  c.  74),  m. 
40,  41,  47«  50,  53,  77.— A  married  woman,  tenant  in 
fee  on  the  rolls  and  equitably  entitled  in  tail  to  copy- 
holds of  B.  manor,  and  tenant  in  fee  absolutely  of  other 
copyholds,  by  unacknowledged  deed  of  compromise  de- 
clared that  all  the  copyholds  should  be  assured  to  her 
father  for  li!e  and  then  to  herself  in  fee.  With  the 
consent  of  her  father  as  protector,  and  of  her  hus- 
band, to  bar  her  estate  tail  by  deed,  acknowledged  but 
not  entered  on  the  rolls,  she  settled  the  B.  copyholds 
on  trust  as  she  and  her  husband  should  appoint ;  and 
then  by  another  deed  settled  the  B.  copyholds  by 
appointing  them  with  her  husband  to  trustees,  and 
coTenanted  to  surrender  all  the  copyholds  to  trustees 
(in  the  cTents)  for  her  younger  children.  No  sale  or 
surrender  waa  made.  The  eldest  son,  contending 
that  the  attempted  diapoeitions  of  the  copyholds  were 
Toid,  daimed  them  as  heir. 

Held*  that  the  heir  waa  entitled  becau8e^(l)  as  to 
the  B.  copyholds  the  power  of  appointment  (and 
therefore  its  exercise  also)  waa  bad,  aa  the  intended 
disentailing  deed  of  an  equitable  estate  in  copyholds 
was  not  a  "disposition,"  and  bad  not  been  entered 
on  the  rolls  aa  required  by  the  Fines  and  BeooTeries 
Act;  (2)  the  married  woman  had  not  been  oonsti- 
tuted  a  trustee  of  the  other  copyholds— (i.)  by  the 
covenant  to  surrender  (which  expressed  a  different 
intention) ;  or  (ii.)  by  the  deed  of  compromise  (which 
being  unacknowledged  was  not  eflectnal) ;  or  (iii.)  by 
virtue  of  the  Act  (because  the  case  was  within  the 


exception  to  the  proviso  in  section  77) ;  (3)  ftti 
ment  as  regards  the  younger  ohildna  vse  fdk 
and,  not  having  been  perfected,  ooald  not  h 
forced  by  them.— (?f«efi  v.  POUraon,  ci.  Ig 
Oh.  D.  95 ;  54  L.  T.  738. 

11.  Separate  eataie  —  Judieid 
promiae  of  auit-^SeparaHon  deed^BeeomMi 
Divorea  Ad,  1857  (20  L  21  Vid.  e.  85)  i. 
suit  for  a  Judicial  aeparatioa  by  a  husbaDd  i 
his  wife  they  agreed  that,  if  a  deoiee  wsi  ■ 
wife  should  be  permitted  to  enjoy  duingher 
use  of  certain  furniture,  with  the  ri^t  of  vm 
it,  subject  to  her  not  annoying  her 
decree  was  made,  and  the  wife  took  poi 
furniture.  She  afterwarda  became  resoadled 
husband  and  they  resumed  oohsliilatHB. 
quently  she  again  left  Um,  and  dsimsd  to  n 
possession  of  the  furniture. 

Held,  that  the  object  of  the  agiesmsatme 
make  provision  for  the  aeparation  whilst  ii 
and  not  to  make  any  independent  profuioB  i^ 
wife's  benefit;  that  it  came  to  aa  sad  ' 
separation  ended;  that  the  vrife  had  M 
the  furniture  under  20  &  21  Vict  e.  85,  i.  tf 
that  the  claim  could  not  be  sustained. 

Decision  of  North,  J.,  alBrmed. 

Didum  in   Bandle  v.  Gould,  6  W.  B.  UN 
&  B.  457,  doubted.— ^Mof  v.  Niaoi,  ca. 
Oh.  D.  524 ;  55  L.  J.  Ob.  437 ;  54  L.  T.  470. 

12.  Separate    edate — Married   Womei%  B 
Ad,  1882— rt</s  Ufore  Ad^Poaaeaaion  afk^ 
Property  to  which  a  married  woman  bad 
title  before  the  paasing  of   the  Manied 
Property  Act,  1872,  doea  not  become 
property  by  falling  into  possession  aflsr  tiM 
the  Act.— in  re  Tench'a  Truata,  v.a  (Ir.* 
Ir.  406. 

13.  Separate  eatate^Seairaint  on 
Forfeiture  dauae — Conveyancing  Ad, 
45  Vid.  c.   41),  a.  39.— A.,  a  maiM  ^ 
under  a  will,  entitled  to  the  income  of  s  i 
residuary  estate  for  her  life,  for  her 
without  power  of  anticipation.    The  vill  < 
proviso  that  the  income  to  which  any  i 
sons  whomsoever  should,  or  might,  \n 
for  life  or  for  a  lees  interest  under  thewill)d 
nor  should  any  part  thereof,  be  aUened  oc  i 
assigned  or  assignable,  for  the  life  of  9uk  i 
tenants  for  life,  or  for  any  shorter  or  ' 
interest,  by  act  or  default  of  theirs,  or  1 
other  act  or  operation  of  law,  and  tlist,k 
such  person  or  persons  should  charge,  < " 
his  interest,  or  any  part  thereof, 
partially,  or  ahould  become  bankrupt,  oti 
suffer  any  act,  deed,  or  thing  whsro^  r 
or  any  port  thereof  should  become  i " 
able,  assigned  or  assignable^  unto,  or 
charged  in  favour  of  any  other  perwn  or  | 
and  in  every  such  case  the  life  or  otto  I 
every  such  person  should  be  forfeited  « 
cease  and  determine.    The  will  coatafaied  if 
of  the  life  or  other  interest  in  the  efsat  ciaM 
A.  took  out  a  summons  under  section  t9  of  J 
veyandng    Act,    1881,    that, 
restraint  upon  antidpatlott,  she  might  I 
bind  her  life  interest  under  the  will* 

The  court  declined  to  grant  the  •PP^'^*^^ 
ground  that  it  might  involve  a  forfetton  «  * 
interest.— jSTino  v.   Picard,  cajk  ru^  ^ 
L.  J.  Oh.  330  ;  54  L.  T.  127. 

14.  S^arate  eatai^^Beatraint  w  -. 
Neoeaaariea  —  Charging  order -^  Marrtai 
Property   Ad,   1882,   «.  19.-W«»  "• 
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muk'B  Property  Aot»  1882,  eame  into  operation,  a 
d  WM  settled  on  a  married  woman,  and  the  settle- 
■t  contained  the  usual  olaose  against  anticipation, 
ield,  that  the  19th  seotion  of  the  Aot,  not  being 
rospeotife,  did  not  allow  a  Judgment  creditor  to 
•in  a  charging  order  on  this  fund,  cTen  though 
debts  were  contracted  by  the  married  woman 
Re  the  settlement  was  made  and  were  for  her 
latenanoe^  and  were  secured  to  the  Judgment 
Utor  by  a  charge  made  by  her  on  the  property  so 
M.SmUh  ▼.  WhiUock,  q.b.d.  414—55  L.  J. 
B.  286. 

5.  Smaraie  ttM^^Beitraini  on  oniMpaHon — 
B— ilWiile  gift  of  eapitdl'^AcDumidaHoni,-^ 
itsttator  gaTO  his  real  imd  personal  property  to 
itess  upon  trust  out  of  the  income  thereof  to  pay 
nnnity  to  his  wife  for  life  and  to  aooumulato  the 
f/bu  income  during  her  life,  and  after  her  death  he 

•  the  capital  to  his  ohUdred,  and  he  declared 
itsrery  gift  in  favour  of  any  female  should  be  for 
'  own  separate  use,  and  without  power  of  antic!- 
(on  or  alienation  during  the  life  of  his  wife.  He 
I  ilx  children,  two  sons  and  four  daughters,  of 
Nil  three  were  married. 

bd,  that  the  three  married  daughters  were  not 
tafld,  during  the  life  of  the  widow,  with  her  con- 
I  to  recelTC  their  shares,  but  could  only  reoelTe 
f  income  of  the  accumulations.— TAomos  t. 
Imr,  0E.n.  pxa.»  j.  62— -30  Oh.  D*  183;  55  L.  J.  Oh. 
I 

1  SiparaU  uicAt  Bmfersionary  inienU^MaT" 
fWmmU  PtcpeHy  Aet^  1882,  a.  5 — PoueiHon 
Ir  Je&r-8eotion  5  of  the  Ifarried  Women's  Prop- 
I  Aot,  1882,  does  not  apply  to  property  to  which 
Imled  woman  was  entitled  before  the  Act,  but 
bh  has  fallen  into  possession  since  the  Aot— 
hkr  T.  Richard$t  ch.d.  oki.,  u  195—55  L.  J.  Oh. 
f 

tr^SeparaU  €itai6^R$¥er$Umary  intem^^Mar' 
yWommi*$  Froperijt  Ae^  1882,  s.  5— Jbssession 
tAcL — ^A  married  woman  is  not  entitled  to  haTC 

r  separate  use  property  of  hers  whioh  was  rever- 
before  the  commencement  of   the  Married 

n's  Property  Act,  1882,  and  has  come  into 
ii«fon  afterwards.— .fiei(2  ▼.  £eid,    c.a.  382—31 

•  B.  402;  55  L.  J.  Oh.  294 ;  54  L.  T.  100. 

is.  8eparaU  eOaU^WWr^Void  devis^-^Sledion. 
i  married  womaui  being  entitled  to  shares  in  a 
kiy  for  life  for  her  separate  use,  with  a  power  of 
foiatment  by  wUl,  and  to  real  estete  in  fee  simple 
'fcr  her  separate  use,  by  her  will,  made  in  Feb- 
P7i  1880,  appointed  the  shares  in  .fayour  of  her 
rand  other  children,  and  purported  to  de?ise  her 
1  Mtato  away  from  the  heir.  She  predeceased  her 
^d  in  June,  1880. 

I«ld,  that,  the  wiU  being  void  as  to  the  real  estete, 
belr  was  not  put  to  his  election  between  the  real 
^  and  his  interest  in  the  colliery.— Z>0  Burgh 
won  y,  De  Burgh  Lawaon,  ch.d.  xat,  j.  39—65 
r.Ch.46;  53L.T.522. 

9.  Tori  of  vrif&^LiaMlity  of  hmhand-^MarrUd 
^  I  Property  Ad^  1882,  s.  1,  tul-Btiiion  2  ;  sa. 
lo.-^A  husband  is  not  relieved  by  the  Married 
■&en*a  Property  Act,  1882,  from  hU  liability  in 
^  of  his  wife's  torto  ooounitted  after  marriage. — 
J*«  ▼.  KaUaihurg,  q.b.d.  542—17  Q.  B.  D.  177  ; 
**J.  Q*B.  375;  54L.T.  649. 

*•  alio  Adkiwistbation,  14;  Attaohmbkt,  1—3; 
■»«1JPTCT,  24,  35;  Bill  op  Sale,  14;  Ooaxs,  13, 
►  *»^;  Damaobs,  3;  BivoncB,  1—10;  Evidbncb,  6, 
MM.  iL  ^^'^^^»  ^ »  Ik juMonoK,  3,  8  ;  LmiTA- 
^  WATVTa  op,  8  ;  Powaa  op  Afpoinikimt,  9 ; 


PnACTici,  41 ;  SarrLaiairT,  1—5, 7-<-U|  17 ;  Tausni, 
15, 17,  30 ;  Will,  55. 

ILLEGAL  A88O0IATION.— See  Ookpakt,  24. 

ILLEGALITY.— See  Oomtbaot,  3. 

mOOMB  TAX:— 

ProflU  —  Oompany^Lifo  in$uraneo-^3urplu$.^» 
An  insurance  company  carried  on  the  business  of 
marine,  fire,  and  life  insurance.  The  promts  of  the 
three  businesses  were  thrown  into  one  general  account. 
By  certein  life  policies  issued  by  the  company  the 
assured  were  entitled  to  a  share  in  the  surplus  whioh 
remained  after  payment  of  policies,  the  amount  of  the 
surplus  being  asoerteined  onoe  in  every  five  years. 

Held  (Lord  Bramwell  dissenting),  that  such  share 
in  the  surplus  was  subject  to  income  tax. 

Judgment  of  the  Court  of  Appeal  (reported  33 
W.  B.  207,  14  Q.  B.  D.  239}  reversed.— Xosf  v. 
London  Auuranee  GorpoTaiion^  b.l.  233—10  App. 
439;  55  L.  J.  Q.  B.  92 ;  53  L.  T.  634. 

nrPAiirr:— 

1.  Otti(o<fy— J^ofWi  righU.-^k  wife  left  her 
husband's  house  without  reasonable  cause,  taking 
with  her  their  only  child. 

The  court,  on  the  petition  of  the  husband,  ordered 
the  wife  forthwith  to  deliver  the  child  into  his  hands, 
but  with  liberty  to  either  party  to  apply  at  chambers  as 
to  aooesa.- (7on<(aUs  v.  OonatabU  (2),  oh.d.  nob.,  u 
649. 

8.  Quairdian — lUegiHmaie  chUd^MohamrMdan 
law^Diaoretion  of  eottrt.«-S.,  an  Englishwoman, 
was  married  in  England  to  A.,  a  Mohammedmi.  The 
marriage  was  valid  by  Mahommedan  law,  and  A.  recog- 
nised his  children  by  S.  as  being  legitimate.  The 
children  were  brought  up  as  Mohammedans  with  S.'s 
consent.  8.  and  A.  separated ;  A.  took  the  children 
to  India.  A.  died,  but  made  a  will  appointing 
guardians. 

Held,  that  S.,  as  the  mother  of  illegitimate 
children,  had  not  an  absolute  right  to  their  custody, 
and  that,  in  the  exerdse  of  the  discretion  of  the 
court,  they  ought  to  remain  with  the  guardians 
appointed  by  the  father. — In  re  UUee^  ca— 54  L.  T. 
286. 

3/  Maifdenante — ExpeekmJt  eskAe  iail^-'Lifeineur^ 
ano0— Pramitim. — ^Infants,  who  were  entitled  to  an 
estete  tail  In  remainder  expectant  on  a  life  estete, 
applied  for  an  order  to  charge  their  intereste  with  an 
iJlowance  for  maintenance,  the  charge  to  be  repaid  if, 
and  when,  either  of  them  became  entitled  in  possses- 
sion,  and  the  amount  of  the  charge  to  include  premiums 
on  an  insurance  against  the  risk  of  neither  of  them 
liring  to  become  entitled. 

Held,  that  the  principle  of  allowing  a  charge  on  an 
infant's  real  eatote  for  maintenance,  on  the  ground 
that  a  Judgment  recovered  against  him  for  necessaries 
would  be  enforceable  against  such  estete,  would  not 
extend  to  the  premiums  on  the  insurance ;  that,  the 
infante'  estete  being  in  remainder,  even  if  a  creditor 
were  to  obtain  a  Judgment  against  them  for  neoes* 
sariesy  their  intereste  could  not  be  delivered  in  execu* 
tion  or  sold  under  27  ft  28  Yiot.  c  112 ;  that  one 
infant  would  not  be  liable  for  neceesarles  supplied  to 
the  other ;  and  that,  therefore,  the  order  could  not  be 
made. 

Deciaion  of  Say,  J.,  affirmed. — In  re  Hamilton^ 
aA.  203—31  Oh.  D.  291 ;  55  L.  J.  Oh.  287;  58  L.  T. 
840. 

4.  Maintenance— 'Veiling  order — Transfer  of  ehek 
-^Trustee  Exteneion  Ad,  1852  (15  S  16  Vict.  e.  55). 
a.  3. — Stock  to  which  an  infant  was  absolutely  entitled 
under  a  will  was  stending  in  her  name.  The  will 
contained  no  direction  for  maintenance,  but  the  stock 
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was  the  onlj  property  of  the  Infant,  who  WMdomteiled 
in  Scotland.  A  Scotch  court  had  ordered  that  advanoea 
shonld  be  made  out  of  the  capital  for  maintenance. 

field,  that  the  court  could  make  an  order  under 
section  S  of  the  Trustee  Extension  Act,  1852,  vesting 
in  the  guardian  of  the  infant  the  right  to  transfer 
the  stock  and  receifc  the  dividends, —Zh  re  Findlay^ 
CH.D.  NOB.,  j.^38  Ch.  D.  221 ;  55  L.  J.  Ob.  395. 

5.  MainUnancd'^Win^'ConUngeni  legacy-winter* 
mediate  income^^Conveyancing  Act,  1881  (44  <6  45 

l^ict  c,  41),  s.  42. — A.  bequeathed  to  his  trustees, 
who  were  also  hia  executors,  £750  upon  trust  to  pay 
and  divide  the  same  among  a  class  composed  of  his 
grandchildren  and  issue  of  his  grandchildren  contin- 
gently on  their  surviring  him  and  attaining  twenty- 
one,  or,  if  females,  marrjing.  In  default  of  any  such 
person  obtaining  a  vested  interest,  the  £750  was  to 
fall  into  the  residue,  which  was  devised  and  bequeathed 
to  the  trustees  on  trust  for  sale  and  conversion,  and 
to  pay  the  income  to  his  wife  for  life. 

Held,  that  the  intermediate  income  could  be  applied 
to  the  maintenance  during  infancy  of  the  contingent 
legatees.-- £tx]^  v.  Medlockf  osld.  kat»  j. — 54  L.  X. 
828. 

6.  Partitiw — Payment  oul  of  courtwRe»inve$tment 
— Po«(  Office  Savinge  ^anA;.— Small  sums  of  money 
representing  shares  of  infants  in  a  fund  in  court  may 
be  directed  to  be  paid  out  by  the  Faymaster-Oeneral 
into  the  Post  Office  Savings  Bank  to  accounts  in  the 
names  of  the  infants.— -JP^^toM  t.  EUioUf  oh.]>.  obi.,  j. 
•-54  lb  J.  Oh.  1142. 

See  also  AnicnrisTBATiOK,  17 ;  Costs,  42 ;  pRAcrroi, 
92,  35 ;  SamncBNT,  5 ;  Tbustbi,  1,  38 ;  Will,  18. 

IKFRINGE&IENT.-* See  Ooftbiokt,  2;  IxjuvoTioir,  4; 
Fatbnt,  1 ;,  FaAOTios,  26;  XBAsa-HiAX,  1,  2, 

INJUNOnON:— 

1.  Company'^Winding  up^^PenaUiee  ^^  Beitrain- 
ing  prcsecution-^Jurisdidion'wCompanieB  Act,  1862 
(25  (ft  26  Vid.  e.  89),  s.  85.— The  court  has  jurisdic- 
tion, under  section  85  of  the  Companies  Act,  1862,  to 
restrain  guast- criminal  proceedings  instituted  against 

'  a  company  to  recover  penalties  imposed  by  that  Act, 
and  by  the  Life  Assurance  Companies  Act,  1870, 
pending  the  hearing  of  a  winding-up  petltian.— 
Jn  re  Briton  Mediead  and  Choral  Life  AseociaHon^ 
OH.D.  XAT,  J.  890—82  Cb.  D.  508 ;  55  L,  J.  Ch.  416. 

2.  Lihel-^Infury  to  irade^^Interloeutory  injunc" 
tion-^Judicature  \lrtland)  Act^  1877  (40  <fc  41  Viet, 
c,  57),  s.  20.-^The  court  has  Jurisdiction  to  grant  an 
interlocutory  injunction  to  restrain  the  publication  of 
libels  alleged  to  be  Injurious  to  the  plain tiiE*s  trade 
before  statement  of  claim  in  an  action  for  damages 
for  each  libel. — Punch  v.  Boyd^  a.BJ).  (Ir.) — 16 
L.  R.  Ir.  476. 

8.  MairimMiial  $uit — Removal  of  property  out  of 
thejuriidiction — Judicature  Act,  1878  (86  dfe  37  Vict. 
e.  66),  a,  25,  tuh'tecHon  8.-'In  a  matrimonial  suit, 
where  no  order  has  been  made  for  alimony  or  the 
payment  of  money,  the  court  has  no  power  to  make 
an  order  restraining  a  party  from  removing  his  prop- 
erty out  of  the  jurisdiction. — Newton  v.  Newton,  p.d. 
&  A.D.  124—11  P.  D.  11 1  55  L.  J.  P.  D.  &  A.  18. 

4.  Patent — Infringement -^  Threai  of  legal  pro- 
ceedingt — "  Circulars^  cUlvertitementi,  or  otherwiee  "— 
Private  htttr — Patents,  Deeigne,  and  Trade-Marhe 
Act,  1883  (46  (ft  47  Vict.  c.  57),  s.  32.— The  defend- 
ants' solicitors  wrote  a  letter  to  the  plaintiffs  alleging 
infringement  of  patent  and  threatening  legal  proceed- 
ings. This  letter  was  subsequently  oonSrmed,  but 
was  not  followed  up  by  action. 

Held,  that  tbe  letter,  although  not  published,  cob- 


stitnted  a  threat  within  the  provisions  ol  ndl 
of  tbe  Patents,  Designs,  and  IMte-MsAiA^ 
and  must  be  restrsined  by  InjunotioB,  —  A 
Lineeed  Cake  Co.  v.  Waterloo  MiUe  Ce^  cuk 
860—81  Ch.  D.  638;  55  L.  J.  Cb.  391;  Ml 
210. 

5.  Beetraini  of  trade. — The  defendiBt  wsi  m| 
by  the  plaintiff,  a  tailor  in  Begent-Btrest,Mt( 
and  fitter.  The  defendant  agreed  with  the  |l 
that,  on  the  termination  of  his  emptoyiasat  ll 
cause,  he  would  not  carry  on  the  bodnsHof  % 
within  a  circuit  of  ten  miles  of  Charing  Groa  I 
period  of  three  years  fkom  the  tanrinattoa  of  m 
ment.  The  defendant  afterwards  left  ths  pU 
emptoyment,  and  sat  np  as  a  taikr  sod  oi 
within  two  hundred  yards  of  the  plaintiffi 

Held,  that  the  agreement  was  not  oi 
either  in  point  of  space  or  in  point  of  tiaa,  a 
not  invalid ;  and  that  the  plaintiff  was  satilU 
injunction  against  the  defendant— 2n«A  T. 
OK.n.  KAT|  j.'-i^SS  L.  T*  669. 

6.  ^^sfrat'nf   of  trado—VnUswfid  ooMm 
Special  damage. — A  confederation  or 
associated  body  of  shipowners  which  is 
hare,  and  has,  the  effect  of  driving  the 
and  those  of  other  owners,  out  of  a 
trade,  is  an  indictable  offence,  and  is 
proof  of  special  damage^  although  the 
conspirators  is  not  to  injure  the    ' 
secure  for  themselves  a  monopoly  of 
between  certain  foreign  ports  and  this 
tbe  ooori  will  not  giant  an  injonetton  ubImi 
tiffs  can  ahow  that  they  have  a    '  '    '  ' 
damage  for  which  they  eanaot  be  sdeqi 
pensated  without  the  speeial  interienaos 
—Mogul  Steamehip  On.  ▼•  MoGregor. 
D.  476;  64  L.  J.  a  B.  340;  53  LT. 

7.  Trade  nanu — Newepapet^Mi 
The  right  of  the  proprietor  of  a  newspapa 
another  person  from  adopting  the  sams 
name  for  a  similar  pnbUoaUon  is  not  fsoi 
right  of  property  in  tbe  proprietor,  bat  oa  Ihii 
able  dootrine  that  the  uaer  of  such  asasii 
calculated  to  induce  the  publia  to  beUsfS  tMI 
paper  ii  that  of  the  original  proprietor,  ai 
off  his  paper  for  that  of  the  original  pcopdaft 

Decision  of  Pearson,  J.,  affirmed.— Wolbr^ 
O.A.— 54  h.  J.  Ch.  1059. 

8.  Traniferofriotk^NoiicBinlieaefi 
Ord.  46,  rr.  2,  10 — Married  uwaiaa— W 
to  damages^SoU  undertahing.^Axi 
made  on  behalf  of  a  married  woman  fori 
restraining  the  Bank  of  England,  until  i 
from  permitting  the^  transfer  of  a  sam  1 
the  names  of  executors  to  which  the  appdf' 
to  be  beneficially  entitled,  and  an  inji 
granted  for  a  fortnight  on  the  usual  udi' 
the  married  woman  to  be  answerable  in  ^ 

Held,  that  the  sole  undertaking  of 
woman  must  be  accepted. — In  re  IVyaa^  c 
—53  L.  T.  465. 

See  also  Bahkbuptct,  30 ;   CoMweHi  U. 
22,  28 ;  LiKDLOBD  and  Tbitakt,  11;  ^'^j^ij 
GovEBNKXZfT,  10  ;  Mabmt,  3 ;  Mobtoaoi.»»* 
Tioa,  4,  56  ;  Bailwat,  5  ;  TKADi-aiBX*  ^ 
INSPECTION.— See   Ooaia,    12;    Dnoomir 
PAmrr,  1. 

IN8UBANCE.— See  Sill  or  Sali,  l^lj 
FiBB  Insubakcb;  Ikooxb  Tax;  hm . 
5  ;  Mabinb  BfsuBAJicB,  1 — 6. 


INTEBE8T.— Bill  or  Sali,  16—18; ' 
•  ;   Costs,  16;    Bzbowob,  2;  Louttfl**' 
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1 ;  MoBTOAQB,  27 ;  Paiwcipal  and  Aobnt,  6 ; 
mum,  4;  SHippnro,  8;  Vbkbob  and  Pim- 
u,  7,  8 ;  Wnj.,  32. 

tPLEADER  ;— 

AppfcU— Order  in  chamheri — Common  Law 
tiure  Ad,  1860  (23  &  24  Vid.  0.  126), «.  17— 
57,  rr.  8,  11. — From  a  aummary  decision  at 
(ben  of  an  interpleader  enmrnonf  an  appeal,  by 
Id  leave  from  the  master,  liea  to  a  Judge  at 
iben  nnder  ord.  57,  r,  11,  notwithstanding 
Ml  17  of  the  Oommon  Law  Prooedare  Aot,  1860. 
iMT.SAaw,  Q.B.D.  415^16  Q.  B.  D.  658;  55 
aB.249;  64L.T.  816. 

Alignment  of  dM^InUrx^eader  €l%  io  parl^ 
Hrfure  A<i,  1873  (36  A  37  Vid.  c.  66),  a.  25,  ciifr- 
m  6— Ord.  57,  rr.  1,  4.— A  debtor,  against  whom 
ntion  has  been  broagbt  for  a  debt  of  which  a 

•  of  assignment  has  been  given,  may  interplead 
upeotof  part  of  the  del>t  and  dispute  the  re- 
ider  either  under  section  25  of  the  Judicature 
187S,  or  under  order  67. — Reading  v.  Bchool 
\ifor  London^  a.B.D.  609 — 16  Q.  B.  D.  686  ;  54 

also  Bill  op  Salb»  14;  (Tosts,  31 ;  Practici^  6. 

0GAT0ErES.--86e  Disoovbat,  1,  9—17. 

r,LAWof:— 

^•^Dedieation  followed  hy  laer.— By  the  law  of 
f  a  public  right  of  way  in  the  nature  of  an 
snt  o?er  the  land  of  another  person  cannot  be 
ft  by  mere  dedication  by  the  owner  of  the  fee 
I  followed  by  user.— 2>6  Carieret  ▼•  Baitdanit, 
vfUret  V.  Qautur,  p.c— 11  App.  214;  55  L.  J. 
[33. 

KENT. — See  ADMnrisnAnoN,  12;  BANxavpror, 
9.31 ;  CoMPANT,  13  ;  Ootis,  7;  Estoppsl,  8—4; 
iiND  AND  Wi»,  3 ;  LiiciTATioNS,  Btatutb  OF,  6 ; 
bAos,  12,  16  ;  Pbaoticb,  26,  34;  Spboipic  Pbr* 

IL  SEPABATION.— See  Hvbband  and  Wifb, 

PCTION:— 

Adminietraiion — Covflid  of  lawa-^Scoieh  will 
into  in  Scotland — Removal  of  property — Account, 
tfed  resident  and  domiciled  in  Scotland,  having, 

•  trust  disposition  and  settlement,  appointed  six 
Ml,  two  of  whom  were  resident  in  England  and 
iia  Scotland,  the  sixth  trustee  being  a  Scotch 
ker  of  Parliament.  A,  had  considerable  person- 
M  heritable  estate  in  Scotland,  and  a  small 
iU  of  personalty  in  England.  The  trustees  were 
med  as  executors  in  Scotland,  and  had  the 
&  probate  sealed  in  England.  They  then  re- 
ft most  of  the  English  personalty  into  Scotland. 
|bo  was  an  infant  resident  in  England,  and  was 
M  to  a  large  legacy  and  to  a  share  of  the 
|e,  brought  an  administration  action  in  Eogland, 
sich  the  trustees  appeared,  and  in  November, 
i  the  Court  of  Session  made  an  order  for  adminis* 
^  of  the  whole  estate.  The  trustees  appealed  to 
iouse  of  Lords,  but  in  June,  1883,  they  brought 
iBts  into  chambers.  In  July,  1883,  four  residuary 
'Ms  commenced  an  action  in  Scotland  for  [inter 
•  declaration  that  the  trustees  were  bound  to 
water  the  estate  in  Scotland,  and  subject  to 
w  jorisdiotion  only,*  and  were  not  entitled  to 
>it  under  the  control  of  an  English  Ooart,  or,  in 
Utemative,  for  removal  of  the  trustees  and 
Mtration  of  the  estate.  In  November,  1883,  the 
<e  of  Lords  affirmed  the  order  of  the  Clourt  of 
«•  In  Pebraary,  1884,  the  Cbnrt  of  Session 
I  an  order,  in  the  terms  of  the  deokration  asked 


for,  sequestrating  the  estate,  appointing  a  judicial 
factcv,  and  interdlotlnff  the  trustees  from  removing 
ppperty  or  title  deeds  out  of  Scotland  or  aooounting 
to  anyone  exoept  the  Judicial  factor. 

Held,  on  appeal  by  order  of  the  Ohanoery  Division, 
(1)  that  the  Oourt  of  Session  had  Jurisdiction  to 
sequestrate  the  estate  in  Scotland  ;  (3)  that  a  primd 
facie  ease  of  oonvenienoe  in  favour  of  a  Seotcli 
administration-  had  been  made  out;  (3)  that  the 
Interdict  as  to  aooountii^^  and  the  declaratory  part  of 
the  Judgment  of  the  Oourt  of  Session  must  be  re< 
v^ned.-^Ewing  v.  Orr  Swing,  a.L.-»10  App.  453. 

9.  AdnUttieiraUon^  Trmelee -^  Wilful  defxuU-^ 
Payment  into  eouri'^Originating  eummone, — Ord, 
56,  rr*  9,  •,  10.«-11ie  court  has  Jurisdiction,  upon  an 
originathif  sumdMiis,  to  order  payment  into  court  of 
noney  redeCved  by  trustees  and  improperly  applied  by 
th«m.«— Fdrdett  ▼.  Ohapmim,  ow.n.  xat,  jr.«*64  L.  T. 
18, 

8.  Bankruptcy — County  touri — Appeal — Payment 
out  of  court — Upon  payment  of  a  sum  of  money  into 
court,  leave  was  given  by  a  county  court  Judge  to 
appeal  to  the  Divisional  Court  in  proceedings  under  a 
small  bankruptcy.  The  Divisional  Oourt  reversed  the 
decision  of  the  county  court  judge  and  ordered 
payment  out  of  court,  giving  leave  for  an  ap- 
peal to  the  Court  of  Appe^,  but  refusing  a  stay  of 
proceedings.  The  Court  of  Appeal  affirmed  the 
decision.  The  registrar  declined  to  pay  the  money 
out  of  oourt  until  the  time  for  appealing  had  expired, 
or  until  he  had  seen  the  order  of  the  Oourt  of  Appeal. 
The  Divisional  Court,  on  motion,  made  an  order  upon 
the  registrar  to  pay  the  money  out  of  court  forthwith 
and  also  the  costs  of  the  motion.' 

Held,  on  appeal,  that  the  refusal  to  pay  the  money 
out  of  oourt  was  wroi^;,  but  that  the  Divisional  Court ' 
bad  no  jurisdiction  to  make  the  order;  per  Lord 
Esher,  M.R»  on  the  ground  that  the  Court  of  Appeal 
has  no  power  to  oom|^  obedience  to  Its  own  deolsions 
upon  original  motion^  prooeedings  for  which  purpose 
must  be  taken  before  the  court  appealed  from ;  per 
Pry,  L.  J.,  on  the  ground  that  the  Divisional  Oourt 
had  not  made  an  order  upon  the  registrar  for  payment 
out  in  the  original  appeal,  even  if  such  an  order  could 
have  been  made.— Jffos  ©arfs  Regietrar  of  Croydon 
County  Court,  In  re  Wiie,  aA.  711—17  Q.  B.  D. 
389;  55  L.  J.  Q.  B.  262. 

4.  Chancery  Division^ Adion  for  less  than  £10— 
Judicature  Ad,  1873  (36  A  37  Ftcf.  e.  66),  ee.  16,  25, 
34.— -The  High  Court  will  not  entertain  an  action 
claiming  that  a  sum  under  £10  may  be  dedared  to 
be  a  charge  upon  land,  since  the  action  is  not  one 
which,  t>efore  the  Judicature  Acts,  was  maintainable 
in  a  common  law  court,  and  the  old  rule  of  the  Court 
of  Ohanoery  still  prevails.  •—  Weitbury-on-Severn 
Rural  Sanitary  Authority  v.  Meredith,  o.a.  217— 
52  L.  T.  839. 

5.  Chief  clerk — Certifleate^Adminietration  action 
'^Inquiry  a$  to  dehti-^PurchfMe  by  eolieitor.-^The 
solicitor  for  the  plaintiff  in  an  admiulstration  action 
purchased  two  claims  against  the  testator's  estate 
after  the  decree  and  pendiog  an  inquiry  as  to  debts. 
The  chief  olerk  certified  the  original  daims,  and 
added  a  note  that  the  solicitor  had  purchased  them 
for  less  than  the  amount  due,  and  was  a  trustee  for 
the  creditors  for  any  sum  received  in  excess  of  the 
amount  paid  by  him. 

Held,  that  the  chief  clerk  had  no  jurisdiction  to 
declare  that  the  solicitor  was  a  trustee. — Field  v. 
Lydell,  ch.d.  nob.,  j.— 54  L.  T.  604. 

6.  County  eourt^Friendly  eocidy-^ Amalgamation 
— Diepute — Prohibition-^Friendly  Soeietiee  Act,  1875 
(38  A  39  Vict.  c.  60),  I.  24,  eul^eeotion  8,  s.  26,  iub 
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ieeHon  7.<— Where  a  friendly  sodetj  hat,  by  speoial 
reeolutioD,  determined  to  amalgamate  with  another 
■ooiety,  nnder  eection  34  of  the  Friendly  Soeieties 
Aet»  1875,  members  of  the  eodety  who  are  diatatiafled 
with  the  provision  made  for  latiifying  their  olaima 
againet  the  sooiety  are  not  entitled  to  apply  to  the 
eounty  court  under  eeotion  S5,  sub-section  7  (d.y,  of 
the  Act  until  after  the  special  resolution  .has  been 
confirmed  by  the  society. 

Decision  of  Bacon,  V.O*,  afflrmed.-^oii€S  t.  Blee^ 
aA.  692;  32  Gh.  D.  585. 

7.  County  court  —  Detinue  —  Betum  of  ipecifle 
chaUdr^udioaiure  Act^  1873,  s.  89— Counfy  Court 
BuUs,  1875,  ord.  43,  r.  Zl-^Ord.  48,  r.  1— Stefiifs 
Law  Bevuion  Ad,  1883  (46  Jb  11  VicL  o.  49),  «.  5.— 
The  county  court,  in  actions  for  detinue,  has,  by 
section  89  of  the  Judicatoie  Act,  1873,  the  sane 
power  of  ordering  absolutely  the  return  of  the  chattel 
detahied,  without  leaving  to  the  defendant  the  option 
of  making  satisfaction  by  payment  of  its  assessed 
value,  as  tibe  superior  courts  possessed  under  section 
78  of  the  Ck>mmon  Law  Procedure  Act,  1854^  and  as 
the  High  Court  now  possesses  under  ord.  48,  r.  1. 

An  agreement  between  the  parties  as  to  the  value 
of  the  chattel  is  a  suiBclent  assessment  upon  which 
the  court  can  ezerdse  its  discretionary  power  of 
ordering  its  return  within  Chilton  v.  Carfington,  3 
W.  B.  248, 16  0.  B.  730. 

BemhU  (per  WOls,  J.]*  the  terms  of  the  sawing 
dause  of  the  Statute  Law  Bevision  Act,  1883,  s.  5, 
sub-section  (5.),  are  wide  enough  to  preserve  the 
above  power  given  by  section  75  of  the  Oommon  Law 
Procedure  Act,  though  the  Act  is  specifically  repealed 
in  the  schedule.— fFfi}/Ie2i  v.  Bocihroyd^  a»B.D.  501«— 
64  L.  T.  674. 

7a.  Jkdaraiory  order — Ord.  25,  r.  8.— Ord.  25,  r. 
3,  gives  the  court  Jurisdiction  to  make  a  declaratory 
order  where  no  substantial  relief  is  claimed,  although 
such  Jurisdiction  will  be  exercised  with  discretion.— 
Auiten  V.  Colline^  on.n.  ohx«,  j.— 64  L.  T.  1H)3. 

8.  Lunaey — Mainienanot^-'Fund  in  eourt^^Capi* 
faL— -The  Ohancery  Division  has  Jurisdiction  to  order 
maintenance  out  of  capital  belonging  to  a  person  of 
unsound  mind  not  so  found  by  inquisition.— -Jn  re 
Ttier,  O.A.  751—32  Gh.  D.  39;  55  L.  J.  Oh.  464;  54 

*  L.  T.  910. 

9.  Parinerth%p^Diu6luiion'-~N€ii€e'-^Ad9iriiie'' 
mint  in  London  Gazette— -^n/oretn^  s^ynoftire.- 
Where  a  partnership  has  been  dissolved  by  mutual 
consent,  the  court  has  Jurisdiction  to  enforce  the 
signature  of  a  notice  of  dissolution  for  insertion  in 
the  London  QatdU.'^Eendry  v.  Turner^  ohj>.  sat, 
^.  513—32  Oh.  D.  356 ;  56  L.  J.  Ob.  562. 

10.  FrohibitUmr-^Fti^  Bag  Offlee^SdUng  aside 
writ— iTtM^s  at  ehamher9^Judieature  Aet^  1873,  a. 
39,-.A  Judge  at  chambers  has  power  to  set  aside  a 
writ  of  prohibition  inued  out  of  the  Petty  Bag  Office. 
--AmiUn  V.  Leaser,  a.B.n.  230—16  Q.  B.  I).  187 ;  65 
L.  J.Q.B.  114;  53L.T.  769. 

11.  Beceiver'^D^endant  cut  of  tTie  jurisdiction'^ 
Service  of  aumnuma.- After  Judgment  against  a 
foreigner  reriding  out  of  the  Jnriaiietion,  a  summons 
was  issued  by  leave  of  a  Judge  at  chambers  calling 
upon  the  defendant  to  show  cause  why  a  receiver 
should  not  be  appointed. 

Held,  that  the  court  had  no  Jurisdiction  to  grant 
leave  to  serve  the  summons  on  the  defendant  out  of 
the  Jurisdiction.  —  Weldon  v.  Oounod,  o.a.  —  15 
aB.D.622. 

12.  StttlemenU^RecHflcation^'Mistahe-^Inrolment 
'^Finea  and  Beooveriee  Act  (3  <Cr  4  Will  4,  e.  74),  s. 
47.- The  Jurisdiction  to  rectify  deeds  is  exercisable 
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with  regard  to  a  deed  of  disantailmenfe  and  m 
ment,  notwithstanding  inrolment,  so  aa  to 
deed  the  real  deed  which  the  partias  intendedli 
cute  and  believed  that  they  were  exeentingi 

Decision  of  Bacon,  V.O.  (reported  SS  W.  B. 
Oh.  D.  133),  reversed.— ^aS  Dare  v.  Baa 
82—31  Oh.  D.  261 ;  55  L.  J.  Gh.  154 ;  54  Li; 

13.  Stay  of  proceedings  —  PoMpmr  fiak 
Frivohueadion^Time^Ord.  16,  rr.  24^26. » 
25,  r.  4.— A  plaintiiE  who  has  obtained  leais 
in  formd  pauperiSt  and  to  whom  no  eooa 
solicitor  has  been  assigned,  under  ofd.  16, 
may  appear  and  be  heard  in  peraon. 

The  court  has  Jurisdiction,  even  altar  the  sM 
of  defence  and  reply  in  an  action  have  ' 
to  order  the   action  to  be  stayed  i 
vexatious  under  ord.  25,  r.  4. 

Decision  of  the  Queen's  Beodi  Dlvlsioa 
823)  affirmed. — Tueker  v.  CoUineoHf  co. 
Q.B.224;  64  L.  T.  263. 

14.  Trudee^Appointmeni^New 
noting  iumtnone^TruOee  Ad^  1855  (18  A 19  1 
134),  a.  16— JWicaiare  Ad.  1884  (47  «  48 1 
61).  a.   13— Onf.  55,  r.  2  (8).— The  cooit  I 
Jurisdiction,  upon  an  originating  sununooa  ia  c' 
to  make  an  oi^ar  appointing  new  traatees, 
in  them  the  trust  estate.— «SiimI&t,  QiU^  ( 
134—53  L.  T.  623. 

15.  UniverHty^Ohanedlcr'a   eouH^Ca 
Oxford    Univeriity    Charters  —  LiM  —  J 
undergraduate^Plainiiff  residing  outeitU  \ 
^The  pririlege  of  the  Oharters  of  the 
Oxford  extends  to  cases  in  which  the  i  ~ 
outside  the  limits  of  Oxford,  and,  the  defe 
a  resident  undergraduate,  the  court  of 
of  the  University  has  conusance  in 
Ginnett  v.  Whittingham,  a.BJ>.  5«5— 16  dl 
781;  56  L.  J.  a  B.  409. 

See  also  Baxxruptct,  10;  Ooxpivt, 
Oo0BT,   4 — 6 ;    Cbdohal  Law,    1 
JvsncaoF  thb  PxAOBy  2—8;  Sawaas,  2; 
3;  Tbustbb,21. 

JTJSnOB  of  the  PEAOE  :— 

1.  Oertiorari  — iHfcre<um— AVie— la 
Contagious  Diseases  {Animals)  Act, 
Vid.  c.  74),  SS.  60, 6 1.— On  a  su 
the  Oontaglous  Diseases  (Animals)  Act,' 
ing  cattle  without  a  licence  from  an  taieoferfj 
into  another  district.    The  magistrates  i    ^ 
charge  was  proved  and  that  A.  must  p^t 
two  offences— namely,  £25  and  £1  eostaj 
offence,  and,  in  default  of  payment 
days,  be  imprisoned  for  one  month  for  ( 

Held,  that  the  order  was  not  bad  for  1 
an  option  between  fine  and  im( 
magistrates  had  not  failed  to  exeteiss  si 
under  section  61  of  the  Oontagions  Disesseil! 
Act,  1878,  and  that  A.  was  not  entitled  to  s  i 
— i?^.  V.  Judiees  of  Dublin^  a.B.D. 
106. 

2.  Jurisdidian — Adfoumment  of 
Sessions  {Ireland)  Ad,  1851  (14  4  15  Fiic 
20.— Where  a  case  is  fully  heard  bj  sf 
magistrates,  and  adjourned  for  the  sole  psips** 
termining  and  pronouncing  the  order,  the  mms  tf 
trates  who  heard  the  case  must  coacor  is  ttsi 
— i?ey,  V.  Judiess  of  Cork,  a.BJ>.  (Ir.)-18lk' 
99. 

3.  Jurisdidion'^Dislrid  raSe^Suwsess  Uj 
-^Validity    of    rate^-Bating^PMk  SeOh  ^ 
1875  (38  &  89  Ficf.  c  65),  a.  256.— On  ^^^f^i 
tion  before  Justices  for  an  order  lor  psTOMtoi*^ 
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der  section  256  of  the  Publio  Health  Act,  1875,  the 

0  beiog  good  on  the  faoe  of  it,  and  the  property  in 
peot  of  which  the  oocnpier  is  rated  being  within 

1  district  of  the  rating  authority,  the  Jaetices'  duty 
aerely  minieterial,  add  they  ha?e  no  jarisdiotion  to 
[aire  into  the  validity  of  the  rate.^il^^.  ▼.  Hannam^ 
b865. 

I.  Juritdidion  —  Fine —  Default  —  Impritonment 
^TuLfd  labour-^ Summary  Jurisdiction  Ad,  1879 
1(048  Ftcf.  c.  49),  8.  5. — Under  section  5  of  the 
limary  Jarisdiotion  Act,  1879,  imprisonment  with 
d  laboar  may  be  inflicted  for  defaalt  in  payment 
a  penalty  adjudged  to  be  paid  on  summary  oon- 
HoD,  under  an  Act  authorising  the  infliction  of 
biionment  with  hard  labour  as  a  punishment  for 
( oifcnce.— ^tfflr.  ▼.  Justieee  of  Tynemouth,  q  b  d. 
I6Q.B.D.  647;  54  L.  T.  386. 

^Juriedidion — N'uiaanee^^AhcUement — Structural 

tntiont^Pahlic  Health  Ad,  1875,  st.  94,  96.— An 

iia  sanitary  authority,  served,  under  section  94  of 

iPablio  Health  Act,  1875,  on  the  owner  of  houses 

«bioh  were  attached  privies  and  ashpits  which 

H  t  naisanoe,  a  notice  requiring  him  to  abate  the 

taooe, "  and  for  that  purpose  to  deodorise  and  fill 

i  privies,  privy  vaults,  and  ashpits,  convert  the 

to  proper  pan  water-closets,  and  connect  them 

the  main  sewer."    The  notice  was  not  complied 

and  an  order  was  made  by  two  justices  under 

vovisions  of  section  96  of  the  Public  Health  Act, 

i  in  the  terms  of  the  notice. 

lU,  that  the  order  was  valid,  since,  by  section  96, 

IS  left  absolutely  to  the  justices  to  order  any 

H  or  structural  alterations  which  they  in  their 

Idon    think    necessary    for   abatement    of    the 

■Dce.  —  WhitaJcer    v.    Derby    Urban    Sanitary 

mrity,  Q  B.D.— 55  L.  J.  M.  G.  8. 

I  JurUdidion— Street — Paving,  Ac—Expeneee— 
fkway  repairable  by  inhabitants  at  large — Public 
MAd,lS15,  89.  150,  257,  261,  268.— On  pro- 
ngs by  a    local  authority   to   recover  from    a 

r  his  proporcion  of  expenses  incurred  in  the 
lion  of  works  under  section  150  of  the  Publio 

Act,  187  5,  it  is  within  the  jurisdiction  of 
I  to  inquire  whether  the  place  in  question  is  a 
M  or  whether  it  is  a  highway  repairable  by  the 
ibitants  at  Urge. 

wy.  V.  Ittcorder  of  Sheffield,  32  W.  R.  82.  12 
■B.  D.  142,  considered. — Ecdee  v.  Wirral  Guar- 
i»«,  (i.B.D.  412—17  Q.  B.  D.  107 ;  55  L.  J.  M.  C. 

S.  Jurisdidion—Treepaet^Claifn  of  fi7?e.— To 
t  the  summary  jurisdiction  of  justices  on  the 
tend  of  a  bond  fide  claim  of  title,  it  is  enough  to 
pv  that  the  alleged  trespass  was  committed  in 
Incise  of  a  supposed  right  which  the  defendant 
^  fid^  believed  himself  to  possess. — Mathews  v. 
^nttr,  BX.D.  (Ir.)— 16  L.  R.  Ir.  420. 

\  Jvrisdidion —  Water  rate  —  Asse$sn.ent — Rail- 
If  Clausts  Consolidation  Ad,  1845  (8  Vict.  c.  20), 
140,  142— rra^eriror^s  Clauses  Act,  1847  (10  & 
y^ct,  c.  17),  8.  68. — Two  or  more  justices  have 
rfMiiction  at  tlie  same  hearing  and  upon  the  same 
kmons,  not  only  to  make  au  order  enforcing  the 
yment  of  a  water  rate,  but  also  to  decide  a  dispute 
to  the  annual  value  of  the  tenement  on  which  the 
'^  is  to  be  levied. — Lea  v.  Abergavenny  Improve- 
"»*  Cfmmissioners,  qb.d.  105—16  Q.  B.  D.  18; 
I^J.M.  C.  25;  53  L.  T.  72a. 

J«  Maudamne — Exclusion  of  evidence, — ^The  court 
U  not  direct  a  mandamus  to  issue  to  compel  justices 
*no  peace  to  hear  and  determine  a  case  on  which 
*ybaTe  already  adjudicated,  but  in  hearing  which 


they,  through  ignorance  of  law,  refused  to  listen  to 
evidence  properly  admissible. — Reg,  v.  JusHoes  of 
Yorkshire,  q.b.d.  108—53  L.  T.  728. 

10.  Nuisance  —  Abatement  —  Form  of  order  — ^ 
Public  Health  Ad,  1875,  ss.  94,  96— C7o8<8.— A  notice 
had  been  served  upon  an  occupier  of  premises  requiring 
him  to  abate  anuisance  arising  from  untrapped  drains. 
He  did  not  oomply  with  the  notice,  and  on  being  sum- 
moned before  the  justices  an  order  was  made  that  he 
should  "abate  the  said  nuisance  within  one  montli 
from  the  service  thereof,  and  execute  such  works  and 
do  such  things  as  may  be  necessary  for  that  purpose.*' 

Held,  that  the  order  was  bad,  because  it  did  not 
specify  the  works  that  were  required  to  be  executed. 

A  party  who  attempts  to  carry  on  litigation  under 
cover  of  the  protection  usually  afforded  to  justices 
may  be  ordered  to  pay  the  costs. — Reg  v.  Wheatley, 
Q.B.D.  257—16  Q.  B.  P.  34;  55  L.  J.  M.  0.  11;  54 
L.  T.  680. 

11.  Search  warrant^^Criminal  Law  Amendment 
Ad,  1885  (46  &  49  Vid.  e.  69),  8.  lO^Right  of  action. 
—By  section  10  of  the  Criminal  Law  Amendment  Act, 
1885,  powers  of  search  and  arrest  are  given  to  any 
justice  of  the  peace  who,  upon  information  made  before 
him  on  oath  by  any  parent,  &o.,  or  any  other-  person 
who,  in  his  opinion,  is  bond  fide  acting  in  the  iuterebt 
of  any  woman  or  girl, "  has  reasonable  cause  to  auspect 
that  such  woman  or  girl  is  unlawfully  detained  for 
immoral  purposes  by  any  person  in  any  place  within 
bis  jurisdiction." 

Held,  that  no  action  will  lie  against  any  person  wlio 
has  induced  the  justice  to  issue  a  search  warrant  pro- 
vided that  the  information  was  given  bond  fide,  withoan 
any  malicious  desire  to  injure  the  person  proceeded 
against,  and  that  it  was  not  based  upon  false  sttittf- 
ments  Intended  to  mislead  the  justice.  •— ffope  t. 
Jfwerec?,  QBD.  742—17  Q.  B.  D.  338;  55  L.  J.  M.  C. 
146. 

12.  Vexatious  Indidments  Act,  1859  (22  &  23  Vict, 
c.  17,  88.  1,  2  —  Dismissal  of  charge — (\'ant  of 
evidence -^  Binding  over  pt'osseutor -— Mandamus. — 
Where  a  prosecutor  bond  fide  prefers  before  a  justice, 
and  within  his  jurisdiction,  a  charge  in  respect  of  ati 
offence  within  the  Vexatious  Indictments  Act,  1859, 
and  the  justice  dismisses  it  for  want  of  evidence,  such 
dismissal  is  equivalent  to  a  refusal  to  commit,  and 
the  prosecutor  is  entitled  to  require  the  justice  to  tak^ 
his  recognisance  to  prosecute  the  charge  by  indict- 
ment.— Ueg.  V.  Lord  Mayor  of  London  (2),  Q.a.D. — 54 
L.  T.  646. 

See  also  Bastardy  ;  Caimival  Law,  3 ;  Hiohwat, 
4;   LiCENSBD  HousB,  2;   Local  Govbknxbnt,   2,  8; 

Vaccination. 

LANDLORD  and  TENANT:— 

1.  Covenant  —  Breach  —  Agreement  for  leaee  — 
Ttnancy  at  will— Re-entry — Conveyancing  Ad,  1881 
(44  &  45  Vict.  c.  41),  8.'  14.— The  plaintiff  entered 
into  possession  of  a  farm  under  an  agreement  for  h 
lease  for  twenty-one  years  from  the  defendant. 
Before  any  rent  was  due  the  landlord  gave  the  plain- 
tiff notice  to  quit,  and  turned  him  out  of  possession, 
for  what  amounted  to  a  breach  of  a  covenant 
contained  in  the  agreement  and  intended  to  be  in- 
setted  in  the  lease. 

Held,  that  the  plaintiff  was  net  entitled  to  recovc  r 
for  trespass ;  that  as  he  was  in  possession  under  an 
agreement  for  a  lease,  and  bad  paid  no  rent,  he  was 
only  a  tenant  at  will ;  that  the  landlord  was  entitled 
to  determine  the  tenancy  ;  and  that  the  tenancy  was 
not  controlled  by  the  Conveyancing  Act,  1881,  s.  14  — 
Coaisworth  v.  Johnson,  o.a.— 55  L.  J.  Q.  B.  220. 

2.  Covenant — "  Bates,  assessments,  and  outgoings** 
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'^ Street'^ Paving -^Metropolu  Local  Manctgemeni 
Ad,  1855  (18  &  19  Vid.  e.  120),  s.  lO^^MOropolie 
Local  Management  Adf  1862  (25  &  26  Vid.  c.  102), 
8.  96. — A  tenant  agreed,  under  a  coTenant,  to  pay 
''all  existing  and  futare  taxes,  rates,  assessment-s, 
and  outgoings  of  every  deeoription  for  the  time  being 
payable  either  by  the  landlord  or  tenant "  in  respeot 
of  certain  property. 

Held,  that  the  tenant,  by  such  a  covenant,  bound 
himself  to  pay  the  expenses  apportioned  to  the  prop- 
erty by  the  local  authority  for  paving  the  street  upon 
vhich  the  property  abutted.— ^ZdrtV^e  v.  Feme, 
Q  B  D.  678— 17  Q.  B.  D.  212. 

3.  DidreM-rLodgtri*  Qoods  Protedion  Ad,  1871, 
(34  &  35  Vid.  c  79),  8.  l-^-Dedaration^Form.^By 
section  1  of  the  Lodgers'  Goods  Protection  Act,  1871, 
if  any  superior  landlord  shall  levy  distress  on  any 
goods  of  any  lodger  for  arrears  of  rent  due  to  such 
superior  landlord  by  his  immediate  tenant,  such  lodger 
may  serve  such  superior  landlord  wifch  a  declaration 
in  vrriting  made  by  such  lodger,  setting  forth  {inter 
alia)  **  whether  any  and  what  rent  is  due,  and  for 
what  period,  from  such  lodger  to  his  immediate  land- 
lord." 

Held,  that,  if  no  rent  is,  in  fact,  due  from  the 
lodger  to  his  immediate  landlord,  the  declaration  need 
not  state  that  fact. 

Held,  also,  that  the  declaration  need  not  state  that 
the  person  by  whom  it  is  made  is  a  lodger.-— ^x  parte 
Harris,  c.a.  132—16  Q.  B.  D.  130 ;  56  L.  J.  M.  0. 
84  ;  53  L.  T.  655. 

4.  Didreei — Mortgage,^K  mortgagor  in  possession 
has  an  implied  authority  from  the  mortgagee  to 
distrain  upon  the  tenant  of  the  property  for  rent; 
and,  though  it  may  be  neeesiary  for  the  mortgagor  to 
justify  the  distress  as  bailiff  of  the  mortgagee,  it  is 
not  necessary  that  the  distress  should  be  made  in  the 
mortgagee's  name.— ^eece  v.  Stroushtrg,  q.b.d. — 54 
L.  T.  133. 

5.  DietretS'^PriviUge — Agricultural  Eoldingg  Act, 
1883  (46  &  47  Vid.  e.  61).  «.  ^5—Agiatment^*' Fair 
price."-— An  agreement  for  agistment  of  cattle  pro- 
vided that  the  milk  of  tho  animals  should  be  given 
in  return  for  their  keep. 

Held,  that  there  was  such  a  "  fair  price  "  as  was 
contemplated  by  section  45  of  the  Agricultural  Hold- 
ings Act,  1883,  and  that  the  cattle  were  protected 
from  distress  by  the  landlord. — London  and  York- 
ehire  Bank  v.  Belton,  (i.b.d.  31—15  a  B.  D.  457 ; 
54  L.  J.  Q.  B.  568. 

6.  Bidreee — Privilege — Shipbuilder  —  Payment  hy 
in8talment$. — A  shipbuilder,  who  was  tenant  of  a  dry 
dock  to  the  defendants,  contracted  with  the  plaintiff 
to  build  a  ship,  to  be  paid  for  by  instalments  ns  the 
work  progressed.  When  the  ship  was  near  comple- 
tion, and  several  instalments  had  been  paid,  the  de- 
fendants distrained  upon  it  for  rent  due  from  the 
shipbuilder  in  respect  of  the  dock. 

Held,  that,  though  the  property  in  the  ship,  so  far 
af  completed,  might  have  passed  to  the  plaintiff  upon 
payment  of  the  different  instalments,  the  ship  was 
not  privileged  from  distress  as  "a  thing  sent  or 
delivered  to  a  person  exercising  a  trade  to  be  wrought 
or  manufactured  in  the  way  of  his  trade  "  within  the 
exemption  stated  in  Simpson  v.  Hartopp,  Willes,  512, 
M  there  had  been  no  *'  delivery  "  of  it  to  the  ship- 
builder.—C7/arA»  v.  MillwallDock  Co,,  o.a.  698—55 
L.  J.Q.  B.  378;  54L.T.814. 

7.  Improvemente—Oompeneation — Notice  of  daim 
-^Agricultural  BoldingB  Ad,  1876  (38  ft  39  Vict,  e. 
92),  8$.  9,  13,  15,  20^Agrictdtural  Holdings  Ad, 
1883,  88,  1,  6,  7,  17,  162.— A  notice  by  a  tenant  in 
09cup«tioii  of  ft  teaanoy  before  the  Agrio^ltaral  Hold* 


ingi  Act,  1883,  of  a  claim  for  oonpoDaation  te| 
provements  after  the  Act  ia  good  if  given 
Agricultural  Holdings  Act,  1883,  thoagh  thee 
eation  is  to  be  based  upon  the  principles  of  the  [ 
cultaralHoldings  Act,  1875.— SmiCA  v.  Awk,{ 
—53  L.  T.  230. 

8.  LeasC'^Covenant^'Breaeh^^Antieipabifif 
•^Bight  of  cuHon^^A..  demised  certain 
twenty-one  years,  with  power  to  the  leasee  te  i 
mine  the  tenancy  at  the  end  of  the  ftrat  foor, 
or  fourteen  years  of  the  term  on  giving  notisa  t 
effect.  The  lease  contained  a  covenant  by  the 
that  after  the  expiration  of  the  first  four  yean 
term  he  would,  on  receipt  of  six  months' 
quiring  him  to  do  so,  rebuild  the  premises. 
the  first  four  years  of  the  term  the  lessoi 
told  the  lessee  that  he  was  and  wonld  be 
find  the  monoy  to  rebuild  when  the  time  for 
ing  came,  and  that  he  had  tried  to  get  the 
but  failed,  and  consequently  the  leeeee, 
regular  time  came,  gave  the  lessor  notiea  to 
the  tenancy  at  the  end  of  the  first  foor 
notice  requiring  the  lessor  to  rebuild  was 
an  action  by  the  lessee  for  damages  for  anani 
breach  by  the  lessor  of  the  covenant  to  reboild, 
argued  that  the  declaration  of  the  lessor's  ' 
amounted  to  a  repudiation  of  the  eoveoaat 
which  entitled  the  lessee  to  treat  the 
rescinded,  and  to  sue  at  once  as  for  » 
within  the  rule  laid  down  in  Hoeketer  t.  He  is 
W.  B.  469,  2  E.  &  B.  678. 

Held,  that  there  had  been  no  soeh  sal 
repudiation  of  the  covenant  by  the  lessor 
the  lessee  to  treat  the  contract  as  rescinded i 
sue  at  once ;  that  the  lessor's  deolanttions 
such  a  character  as  to  entitle  the  lessee  l» 
that  he  intended  to  repudiate  ;  and  that,  eves 
lug  that  there  was  such  a  repudiation  by  tbs 
the  lessee  did  not  elect  to  adopt  tho  repi 
treat  the  covenant  as  rescinded,  bat 
tenant,  and  gave  the  notice  to  determine  the 
as  required  by  the  lease. 

Quoere,  whether  the  doctrine  of  antidj 
tion  of  a  contract  applies  to  a  covenant  in 
taining  several  covenants,  or  to  anj 
one  party  cannot,  in  consequence  of  a 
part  of  the  other  party  to  perform  a  partlcsls 
nant  in  the  contract,  put  on  end  to  the  eotin< 
— Johnstone  v.  Milling,  ca.  238 — 16  Q.B. 
55  L.  J.  Q.  B.  162  ;  54  L.  T.  629. 

9.  Lease^ Covenant — Payment  of 
— The  defendants  granted  the  lease  of  ( 
mises  to  the  plaintiff,  with  a  covenant  by  t 
for  quiet  enjoyment  thereof  by  the  lo 
covenant  by  the  lessee  to  pay  rent  to  the  1 
a  time  when  the  plaintiff  was  in  arrear  \ 
tho  defendants  sent  a  notice  to  his  teu 
them   to  pay  their  rent  to    the    defend 
instead  of  to  the  plaintiff.     One  of  tbtf 
tenants  paid  his  rent  to  the  defendants'  t 
plaintiff  brought  an  action  for  breach  of  tbs  i 
for  quiet  enjoyment. 

Held,  that  the  notice  was  a  breach  by  thel 
the  covenant  for  quiet  enjoyment;  that  i 
of  the  rent  by  the  lessee  did  not  disentitle  I 
protection  of  that  covenant ;  and  that  he  «i  ^^ 
to  more  than  merely  nominal  damages  f^^^^jSI 
of  iU^Edge  v.  Boileau,  a.B.n.  103—16  Q.^^*"*! 
55  L.  J.  Q.  B.  90;  63  L.  T.  907. 

10.  Lease  —  Covenant  —  UnderUats  —  i 
without  consent* — An  agreement  to  grant  sb" 
lease  of  house  property  provided  that  the  ***    ^m 
was  "to  contain  all  usual  covenants  ('^'^^^ 
oorenaut  not  to  assi^  or  underlet  irithoat  tb«  c*^  , 
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e  nndeileMOT,  raoh  oonsent  not  to  be  withheld  it 
piopoted  Msignee  or  tenant  be  zespectable  and 
nrible),  together  with  each  other  covenantf^ 
6i|  and  proTieoeo  as  are  oontained  in  the  lease 
r  which  the  premises  are  held.*'  The  property 
beld  nnder  the  governors  of  a  hospital,  and 
id  part  of  other  property  belonging  to  them,  and 
ose  oontained  covenants  that  all  disputes  with 
tenants  were  to  be  referred  to  the  hospital 
vities;  not  to  assign  without  the  lessors'  oon- 
;  and  that  all  mesne  demises  were  to  be  prepared 
le  solicitors  to  the  hospital, 
id  (affirming  the  decision  of  Pearson,  J.)i  that 
OTsnants  in  the  nnderlease  were  not  to  be  framed 
nbstitnting  the  names  of  the  undorlessor  and 
rietiee  for  the  original  lessor  and  lessee,  bat  so 
\  make  the  nnderlessee  stipulate  to  obser?e  the 
ttDts  without  anj  modifloation  towards  the 
nl  authorities,  as  required  by  the  lease,  and  not 
\f  towards  the  nnderlessor. 
Marimn  v.  WUliarMon^  L.  B.  9  Cb.  729,  distin- 
wi.'^Baytoood  ▼.  SilbtTt  c.a.   114—30  Oh.  D. 

\  Leau — Forfeiture — Suh-leeeee  —  Injunction  — 
Jfmy^Winding  up^Ord.  IS,  rr.  25,  26.— The 
lef  the  reversion  of  a  theatre,  ha:ving  obtained 
me  and  premises  under  an  order  in  the  winding 
la  company,  a  lessee  of  boxes  and  stalls  sued 
i  injunction  restraining  the  plaintiff  from  access 
|b(»css  and  stalls. 

El  that  the  order  made  in  the  winding  up  did 
lot  the  rights  of  third  parties,  and  that  the 
int  could  only  exclude  the  plaintiff  by  an  action 
iMOTsry  of  the  premises  in  which  third  parties 
Nb  opportunity  of  appearing.— Zeatffr  v.  Hayee, 
kT.aB.— 64L.  T.  204. 

L  Ltaie-^Bseervation^-'  Way '•^Merger  —  Ex' 
Mment  of  etuement — A  demise  of  part  of  an 
M<v  the  purpose  of  making  a  canal  contained  a 
bthat  nothing  therein  oontained  should  prevent 
hiors  (who  W0re  joint  owners  of  the  estate),  their 
Nid  assigns,  from  using  the  land  demised  for 
Pl  purposes.  The  estate  was  afterwards  par- 
Hid  between  the  owners,  and  one  of  them  in 
B  a  portion  of  the  land  demised  was  vested  con- 
d  the  reversion  therein  to  the  tenant.  The  suc- 
V  in  title  to  another  of  the  owners,  in  whom  the 
ihing  portion  of  the  estate  had  been  vested  under 
psrtition,  claimed  to  exercise  rights  of  user  over 
Ittd  demised  in  accordance  with  the  proviso  in 


■ld|  that  on  the  true  construction  of  the  demise 
lights  were  reserved  to  the  lessors,  tbeir  heirs  and 
[U,  not  in  their  capacity  of  owners  of  the  adjoin- 
l|&d,  but  as  owners  of  the  reversion  of  the  land 
toi  and  that,  on  the  reversion  of  the  above  por- 
of  the  lend  becoming  vested  in  the  lessee,  and 
^Bnn  becoming  merged  therein,  the  rights  of  the 
II  nnder  the  proviso  became,  as  to  that  portion  of 
M,  extinguished. 

Wsion  of  Pearson,  J.  (reported  84  W.  B.  737,  32 
P«  J75),  affirmed*-— Xord  Dynevor  v.  Tennant, 
777. 

^.  Notice  to  gmf  —  Agricultural  Eoldinge  Act, 
h  «.  38, — ^  written  agreement  for .  a  yearly 
^^cy  provided  that  it  should  continue  '<  until  six 
Jw  notice  shall  have  been  given  by  one  of  the 
«es  hi  the  usual  way." 

W^,  that  section  ^8  of  the  Agricultural  Holdings 
»  1883,  did  not  apply,  there  being  an  express 
jMinsnt  between  the  parties  as  to  notice,  and  that 
'  "months'  notice  to  quit  was  sufficient  to  determine 


Judgment  of  the  Queen's  Bench  Division  (reported 
15  a  B.  D.  403,  p  W.  R.  Big.  115)  affirmed.— 
Barlow  v.  Teal,  c.l.  54^54  L.  J.  Q.  B.  564;  64 
L.  T.  68. 

See  also  Amba.b8A.do&  ;  Abbitratiox,  4;  Banx* 
BUPTCT,  7;  Bill  or  Salb,  17;  Gokpant,  34,  40; 
Damaobs,  11 ;  Landlobd  and  Tbvakt  (Irblakd),  1 — 6 ; 
Light,  2 ;  Lixitatioxs,  Statutb  or,  9 ;  Lunaot,  8  ; 
MoBTOAOB,  27 ;  Railway,  8 ;  Scotland,  Law  oy,  2. 

LANDLORD  and  TENANT  (IRELAND):— 

1 .  Zeose  —  Covenant  ^  DedudUme-^  ^sseMmenfs— 
Tovm  commiesioneri*  rate. — Land  was  leased  by  the 
plaintiffs  to  the  defendants  for  a  term  of  999  years  at 
£250  per  year,  clear  of  deductions,  quit  rent,  Grown 
rent,  and  landlord's  proportion  of  poor  rate  and 
income  tax  only  excepted,  the  defendants  covenant- 
ing to  pay  the  rent,  clear  of  all  deductions,  save  as 
aforesaid,  and  to  pay  pil  existing  and  future  taxes, 
rates,  and  assessments  of  every  description  for  the 
time  being  payable,  save  as  aforesaid.  The  land  was 
used  exdusivdy  for  charitable  purposes.  The  town 
commissioners  of  A.  compelled  the  plaintiffs  to  pay 
certain  rates  in  respect  of  half  the  rent. 

field,  that  the  defendants  were  bound  to  repay  to 
the  plaintiiEs  the  amount  paid  by  them  .to  the  com- 
missioners.—G^esne  V.  Thornton,  c.a.  (Ir.} — 16  L.  R. 
Ir.  381. 

2.  Leaee — Notice  to  quit — Holding  over — Land 
Law  ilrdand)  Act,  1881  (44  &  45  Vict.  e.  49),  I.  21. 
— A  lease  provided  that  it  should  be  lawful  for  the 
lessee  to  give  up  possession  at  a  certain  date  after 
giving  six  months'  notfee.  The  lessee  gave  six 
months'  notioe  accordingly,  but  did  not  give  up 
possession  at  the  date  named,  and  be  afterwards 
claimed  to  have  a  fair  rent  fixed. 

Held,  that  the  lease  had  not  been  legaUy  deter- 
mined.—Perroft  v.  Dennie,  o.a.  (Ir.)— 18  L.  R.  Le.  29. 

3.  Meene  profite — Holding  over'^Payment  hy  third 
person — Use  and  occupation. — ^A.  was  tenant  of  land 
to  B.  under  lease  expiring  in  September,  1880.  B. 
brought  an  action  to  recover  the  land  and  for  mesno 
profits,  but  in  1884,  before  judgment,  an  agreement 
was  made  for  a  new  lease  for  thirty*one  years  from 
September,  1884,  A.  paying  £860  on  or  before  the 
15th  of  December  for  mesne  profits  and  costs,  A.  to  be 
at  liberty  vo  sell,  subject  to  B.'s  approval.  A.  did  not 
pay  the  £860,  and  on  the  16th  of  December  B. 
obtained  judgment  for  possession.  B.  afterwards 
negotiated  for  a  lease  with  0.,  who  had  rented  the 
land  from  A.,  and  on  the  2nd  of  January,  1885,  0. 
psid  £860  to  A.,  and  signed  a  proposal  for  a  lease  for 
thirty-five  years  from  September,  1884,  at  a  yearly 
rent  of  £200.  B.  was  tenant  for  Ufe  of  the  land,  and 
there  was  no  mention  in  the  agreement  of  G.'s  pay- 
ment of  £860.  On  the  6th  of  January,  1885,  B.  issued 
a  new  writ  against  A.,  claiming  £1,000  for  mesne  pro- 
fits since  September,  1880,  or  for  use  and  occupation. 
Bi,  in  his  defence,  relied  on  the  payment  of  £860  by 
0.  At  the  trial  B.'s  agent  stated  that  he  had  told  C. 
that  whoever  gave  £860  would  get  the  land,  and  G. 
stated  that  he  knew  of  the  claim  against  A.,  and  that 
he  was  willing  to  pay  £860  for  his  lease.  The  jury 
found  that  the  £860  was  received  for  the  rent  due 
from  A. 

Held,  (1)  that  there  was  evidence  to  go  to  the  jury 
that  the  £860  was  received  for  arrears  of  rent  and 
costs ;  (2)  that  A.  could  claim  credit  for  the  payment 
by  0. — Purcell  v.  Eenderaon,  c.a.  (Ir.)— 6  L.  R.  Ir. 
458. 

4.  Notice  to  quit  —  BeaeonaUeness  —  Monthly 
tenaney-^Liomeed  Aouse.— The  defendant,  by  a 
written  agreement,  became  a  monthly  tenant  to  the 
plaintiffs,  who  were  a  firm  of  browers,  of  Uceiiaed 
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premiMa  at  a  monthly  rent  payable  on  the  flrtt  day  of 
every  month,  the  defendant  paying  all  rates  and 
tazee.  By  another  written  agreAment,  which  recited 
the  contract  for  tenancy,  it  was  provided  that  the 
plaintiffs,  having  agreed  to  transfer  the  licence  to  A., 
in  whose  name  the  defendant  was  to  carry  on  the 
business,  in  coneideration  of  the  sum  of  £60,  should 
hold  the  licence  as  security  for  that  amount,  and  that 
the  defendant  and  A.,  so  long  as  they  remained  on 
the  premises  and  the  £60  remained  due,  should  desl 
exclusively  with  the  plaintiffs  for  all  porter  and 
stout,  and  sell  the  same  at  a  price  directed  by  the 
plaintiffs.  On  the  25th  of  September,  1884,  the 
plaintiffs  served  notice  to  quit  on  the  following  1st  of 
November.  At  the  trial  of  an  action  for  recovery  of 
the  premises  the  jury  found  that  the  notice  to  quit 
was  not  reasonable,  and  the  judge  directed  a  verdict 
for  the  defendant. 

Held,  that  the  question  of  the  reasonableness  of  the 
notice  ought  not  to  have  been  left  to  the  Jury,  and 
that  the  plaintiifs  were  entitled  to  possession.— 
Beamish  v.  Cox,  ca.  (Ir.)— 16  L.  B.  Ir.  466. 

5.  Beni—EmeuUyr  de  son  tort.— An  executor  de 
son  tort  in  possession  of  lands  held  by  the  deceased 
for  an  unexpired  term  of  years  is  liable  to  an  action 
for  tent-^FiMing  v.  Cronin,  o.a.  (Ir.)— 16  L.  R.  Ir, 
679. 

6.  Yearly  tenanoySub -letting  without  consent-^ 
Judgment^Eatoppel—Land  Law  {Ireland)  Act,  1881, 
s.  15.— A.,  being  a  yearly  tenant  of  land,  of  which  a 
cart  was  sublet  to  B.  without  the  owner's  consent, 
served  B.  with  notice  to  quit,  and  on  B.'e  application 
the  land  commissioners  made  an  order  fixing  a  fair  rent 
between  B.  and  A.,  with  a  statutory  term,  the  owner 
of  the  land  not  being  a  party  to  the  application.  The 
owner  afterwards  served  a  notice  to  quit,  and  obtained 
Judgment  against  A.,  and  made  a  new  letting  to  B, 
A.  then  sued  to  recover  possession. 

Held,  that,  B.'s  sub-tenancy  having  been  put  an  end 
to  by  the  eviction,  B.  could  not  set  up  section  15  of 
the  Land  Law  (Ireland)  Act,  1881,  as  a  defence  to  the 
action.— iiWen  v.  Derby,  c.a.  (Ir.)— 16  L.  E.  Ir.  346. 

liANDS  0LATJ8ES  CONSOLIDATION  ACT:— 

1  Arbitration — Injunction — Judicature  Act,  1873 
(36*&37  Vict.c  66),  s.  25,  eub-eection  8.— A  notice  under 
the  Lands  Clauses  Consolidation  Act,  1845,  was  served 
on  a  railway  company  by  an  agent,  on  behalf  of  a  ferry 
company  entitled  to  compensation  against  the  railway 
company,  requiring  the  amount  of  compensation  to  be 
settled  by  arbitration  as  prescribed  by  that  Act.  The 
railway  company  alleged  that  the  agent  had  no 
authority  from  the  ferry  company  to  act  on  their 
behalf  and  moved  for  an  injunction  to  restrain  him 
from  proceeding  to  arbitration  under  the  notice. 
Chitty,  J.,  granted  the  injunction,  on  the  ground  of 
the  agenf  s  absence  of  authority,  which  would  have 
iustifled  the  court  in  stopping  an  action  so  instituted. 
Held,  on  appeal,  that  the  settied  practice  of  the 
court  not  to  restrain  by  injunction  proceedings  for  an 
assessment  of  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1845,  but  to  leave  the  question  of 
the  right  to  compensation  to  be  decided  in  an  action  on 
the  award,  had  not  been  altered  by  the  Judicature  Act, 
1873  8.  25,  sub-section  8,  which  empowers  the  court 
to  grant  an  injunction  in  all  cases  in  which  it  shall 
appear  to  be  just  and  convenient ;  that.  In  restraining 
a  person  from  carrying  on  proceedings  in  an  action 
without  authority,  the  court  proceeded  on  the  principle 
that  it  had  control  over  Its  own  process,  and  would 
pretent  its  abuse,  whereas  that  principle  did  not  apply 
to  proceedings  in  an  arbitration  to  assess  compensa- 
tion under  the  Lands  Clauses  Consolidation  Act,  1846  ; 
and  that  the  court  had  no  jurisdiction  to  grant  the  in- 
junction. 


North  London  Bailioay  Co.  v.  Qreai  Sei9^ 
Railway  Co.,  31  W.  B.  490, 11  Q.  B.  D.  30,fflbi 
-^London  and  BlaokwaU  Railway  Co,  ?.  Qroi^j 
201—31  Ch.  D.  355  ;  55  L.  J.  Ch.  313;  54  L 11 

2.  Compulsory  powers — Compensation— Aem 
land — Temporary  injury — Lands  Clauses  Com" 
tion  Act,  1845  (8  &  9  Vict.  c.  18),  s.  68-ft 
Clauses  Consolidation  Ad^  1845  (8  ft  9  Ftet&i 
6. — ^Under  section  6  of  the  Railways  CLuueB 
solidation  Act.  1845,  and  section  68  of  tiie  1 
Clauses  Consolidation  Act,  1845,  compeoisiifli 
recoverable  In  respect  of  damage  ocessioiied  by  I 
having  been  injuriously  affected  duiing  the 
of  the  authorised  works. 

The  plaintiffs  were  tenants  nnder  a  leise  of 
rooms  in  the  back  part  of  a  building  wliidi 
of  three  parts.    The  lease  made  no  meatioaol 
right    of    access,    but    the    plaintifb 
through  a  vestibule  and  passage  in  the  two 
parts  of  the  building.    In  the  exercise  of 
powers  the  defendants  pulled  down  the  two 
parts  of  the  building,  but  made  a  tsmponiy 
through   which  the  plaintiffs  might  hsfs  s 
their  rooms.    By  such  Interference  the  nlas 
rooms,  as  rooms,  was  affected.    The  plaiiitiib 
compensation  on  the  ground  that  their 
been    injuriously    affected    within  the 
section  6  of  the  Bailways  Claoaes  ConsoUastlBtl 
1845.    A  general  award  was  made  wbieh 
compensation  in  respect  of   damage  caused 
plaintiffs*  property  in  the  ooarse  of  the 
of  the  works  by  the  defendants. 

Held,  that  the  arbitrator  bad  power  to 
pensation  in  respect  of   such  damage^  and 
plaintiffs  were  entitied  to  compensation  ia 
the  interference  with  their  right  of  acoesa 

Judgment  of  Day,  J.,  affirmed. 

Ricktt  V.  Metropolitan  Railway  Co.,  L.  B.S 
175,  16  W.  E.  H.  L.  Dig.  19,  dtscoassi--/ 
Metropolitan  Railway  Co.,  c.a.  426— 17  Q.li. 
55  L.  J.  Q.  B.  296;  54  L.  T,  718. 

3.  Compulsory   powers  —  C7oi»pewafi«i  — S 
juriously  affecting  " — Diversion  of  road—Mm^ 
damages — LancU  Clauses  ConsolidaUoti Ad,l 
68 — Railways  Clauses  Consolidation  Ad,  ISti,^ 
Buildings  used  as  an  hotel  and  public-bBSii| 
injuriously  affected  by  reason  of  ths 
works  by  a  railway  company,  and  were  i 
suitable  for  the  purpose  of   being  used  ii  *| 
and  public-house,  and  their  value  for  vas^m 
or  letting  as  an  hotel  and  public-hoose  kil 
diminished. 

Held,  that  the  compensation  was  rigbtif  i 
for  the  depreciation  of  the  marketable '  ' 
premises  in  addition  to  compensation  for  i 
actually  injuriously    affected. —  Wadham  il 
Eastern  Railway  Co.,  ca.  342—16  Q.  ^* 
L.  J.  Q.  B.  272. 

4.  Compulsory  powers  —  Compensation'^ 
authority — Access  to  sewer—Private  Adr^ 
right-^Lands  Clauses  Consolidation  Ad,  m^ 
^Railways  Clauses  Consolidation  ifc(,1845»i^ 
1843  the  plaintiffs,  under  a  local  AoC^  issde  • 
on  land  of  which  a  part  had  been  ^'^^jZ 
defendant  railway  company,  but  hsd  "**^^^ 
used  for  their  works.  A  part  of  the  '•■•"Ti 
afterwards  bought  by  the  defendants,  bosiMlJ 
the  land  was  the  plaintiffs*.  The  local  AeSW^! 
sewer  in  the  plaintiffs,  with  the  dnij  ofii*^ 
but  the  Act  gave  no  express  right  of  scoctfc  » 
the  defendants,  in  exercise  of  the  poweit 
their  special  Act,  which  incorponOed  ^^rS 
Clauses  Consolidation  Act,  1845,  nsde  »  •^ 
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At  OTer  the  sewer,  tbae  rendering  ifc  lees  easy  for 
t  plaintiiXs  to  have  acoese  to  the  sewer  for  the 
pose  of  repairs.  The  plaintifCa  incurred  extra  ez- 
wea  while  repairing  the  sewer,  which  amount  they 
Imed  to  recover  from  the  defendants  on  the  ground 
I  their  interest  had  been  injuriously  aileoted  within 
tion  BB  of  the  Lsnds  Clauses  Consolidation 
^  1845,  and  section  6  of  the  Railways  Clauses  Con- 
kdstion  Act,  1845. 

leld,  that  the  plaintiiEs  had  no  right  to  compen- 
ioD,  since  they  had,  under  the  looal  Act,  only  an 
tiled  right  of  access  to  the  sewer,  and  no  particular 
ie  of  socess  could  be  implied. 
Judgment  of  the  Qaeen*s  Bench  Division  affirmed 
a  different  ground. — Mayor,  dtc,  of  Birkenhead  t. 
tdon  and  North- Western  Eailway  Oo.,  c.a.— 15 
B.D.573;  55  L.  J.  a  B.  48. 

I  Compulsory  powers'^  GompentoHon  —  Railway 
vpany-^ Private  Act  — Abandonment  —  Compensa- ' 
I  out  of  deposit. — ^An  Act  authorising  the  oonstruc- 
I  of  a  railway  provided  that  the  Parliamentary 
posit  should  be  applied  towards  compensating 
riowners  whose  property  might  have  been  rendered 
k  valuable  by  the  abandonment  of  the  railway.  A 
Nyance  to  the  railway  company  of  land  taken 
pr  its  compulsory  powers  contained  covenants  by 
leompany  to  fence  out  the  land  taken  so  as  to 
pent  any  trespass  to  any  adjoining  lands,  and  also 
fesake,  and  for  ever  thereafter  maintain  and  keep 
b,  a  station  for  the  use  of  passengers  and  goods 
M  a  certain  portion  "bf  the  land  taken.  The  oom- 
^  entered  into  possession  and  executed  works  on 
b  land  for  railway  purposes,  but  the  railway  was 
Nf  made,  and  subwqnently  an  Act  was  obtained 
Ikoiising  its  abandonment.  On  an  Inquiry  as  to 
M  landowners  there  were  whose  property  had  been 
Msred  with,  the  owners  of  the  land  claimed 
*H6s  by  reason  of  the  neglect  of  the  company  to 
Ke  in  the  land  taken,  and  of  the  non-erection  of 
tiiilway  station* 

Held  (affirming  the  decision  of  Bacon,  V.C),  that, 
Mho  evidence,  the  claim  could  not  be  sustained. 
Pd,  by  Cotton  and  Lindley,  L.JJ.,  that,  in 
P^^ing,  with  a  view  to  compensation  out  of  the 
Nt,  the  injury  to  land  caused  by  the  abandon- 
Bt  of  a  railway,  where  the  effect  of  the  abandon- 
^  was  inevitobly  to  cause  a  breach  of  covenant 
^^9  part  of  the  railway  company  towards  the 
i^irner,  such  breach  of  covenant  might  properly 
^en  into  account. 

^»  by  Lopes,  L.J.,  that  only  the  execution  or 
B^execntion  by  the  railway  company  of  some  statu- 
7  power  ought  to  be  taken  into  account,  and  not 

>  loss  to  the  landowner  of  the  benefit  of  obliga- 
2>  between  the  railway  company  and  himself. 

nie  injury  is  to  be  measured  by  comparing  the 
>«  o(  the  land  immediately  before  and  immediatoly 
?  the  fact  of  the  abandonment. 
^  re  Potteries,  Shrewsbury,  and  North  Wales 
«way  Co.,  32  W.  R.  800,  25  Ch.  D.  251,  followed. 
n  fe  Ruthin  and  Cerrig  Railway  Co.,  Em  parte 
9Me  Trustees,  aA.  681—82  Ch.  D.  488. 

•  Compulsory  powers  —  Compensation  —  Sewage 
^"^Contiguous  land-^ Lands  Clauses  Conaolida- 

•  -Act,  1846,  IS.  49,  63.— Land  of  A.,  let  on  buUd- 
«*>es,was  taken  for  a  sewage  farm  under  statutory 
[»•  incorporating  the  Lands  Clauses  Consolidation 

>  1845.  Certain  other  land  belonging  to  A.,  also 
[^t  for  building  purposes,  adjacent  to  the  land 
^  hnt  separated  from  It  by  a  small  strip  of  land 
^*^  A.  had  no  intorest,  was  depredatod  in  value 
^|>on  of  the  construction  of  the  sewage  workp. 
1^1  that  A.  oould  not  recover  compensation  in 
F^of  theflepwdfttio&of  anoh adjacent knd. 


In  re  Stockport,  Timperley,  and  AUrincham  RaiU 
way  Co,,  88  L.  J..  Q.  B.  251,  disousied  and  dis- 
tinguished. 

Judgment  of  the  Queen's  Bench  Division  (reported 
33  W.  R.  214, 14  Q.  B.  P.  753],  reversed.— i^e^.  v. 
Etsex,  C.A.  587—17  Q.  B.  D.  447  ;  55  L.  J.  M.  C. 
813  ;  54  L.  T.  779. 

7.  Compulsory  powers  —  Manufactory — Separate 
premises-^Infunction — Lands  Clauses  Consolidation 
Act,  1845,  s.  92. — ^The  plaintiffs  carried  on  business 
as  tea  merchants  at  Tower-hill  and  George-street. 
The  toa  was  stored  and  blended  in  Gheorge-street,  but 
it  was  packed  and  sold  at  Tower-hill.  The  two  sets 
of  premises  were  near  one  another,  but  there  was 
no  communication  between  them.  The  defendants 
gave  notice  to  take  the  premises  at  Tower*bill  in 
exercise  of  their  compulsory  powers. 

Held,  that  the  plaintifCs  were  not  entitled  to  an 
injunction  restraining  the  defendants  from  taking  the 
premises  at  Tower-hill  without  also  taking  those  in 
Oeorge-street — Benington  ▼.  Metropolitan  Board  of 
Works,  OK.D.  oHi.,  J.— 54  L.  T.  887. 

8.  Compulsory  powers^ Sever anoe~^b1  Oeo,  3,  c, 
29,  St.  80,  82.— A  metropolitan  Tcstry  required  to 
take  a  part  of  certain  buildings  and  premises,  leaving 
a  substantial  portion  of  them.  The  owners  wished 
to  sell  only  the  part  required. 

Held,  that  the  yestry  could  not  take  the  whole  of 
the  property. — Teuliere  v.  Kensington  Vestry^  ott.D. 
PSA.,  J.— 30  Ch.  D.  642;  56  L.  J.  Ch.  28;  58  L.  T. 
422. 

9.  Notice  to  treat — City  of  London  Sewers  Com" 
mission^Bl  Geo.  8,  c.  29.— The  City  of  London 
Commissioners  of  Sewers,  acting  under  compulsory 
Parliamentary  powers,  have  no  power  to  adjudicate 
that  property  is  required  for  the  purposes  of  a  public 
improvement  till  they  have  determined  what  the 
improvement  will  be. 

Thomas  ▼.  Daw,  16  W.  B.  118JL.  R.  2  Ch.  1, 
distinguished. 

Judgment  of  Kay,  J.  (reported  34  W.  R.  226), 
revered. — Lynch  v.  City  of  London  Sewers  Commis- 
sioners, O.A.— 32  Ch.  D.  72;  65  L.  J.  Ch.  409  ;  54 
L.  T.  699. 

10.  Noiicsto  treat — Severance — Warrant  to  jury — 
Lands  Clauses  Consolidation  Act,  1845,  s.  92.— A 
railway  Act  contained  a  clause  providing  that,  not- 
withstanding section  92  of  the  Lands  Clauses  Aot  the 
company  might  take  a  portion  of  the  scheduled  lands, 
buildings,  and  manufactories  without  being  compelled 
to  take  the  whole,  *'if  such  portions  can,  in  the 
judgment  of  the  jury,  arbitrators,  or  other  authority 
assessing  or  determining  the  compensation  under  that 
Act,  be  severed  from  such  properties  without  material 
detriment  thereto."  The  company  gave  the  plaintiffs 
notice  to  treat  for  a  portion  of  premises  occupied  by 
them  as  a  manufactory.  The  plaintiffs  gave  a 
counter-notice  requiring  the  company  to  take  the 
whole.  The  company  issued  a  warrant  to  the  sheriff 
to  summon  a  jury  to  determine  the  compensation  for 
the  portion  comprised  in  their  notice.  The  plaintiiEs 
gave  notice  that  they  should  raise  the  question 
whether  that  portion  could  be  severed  without  material 
detriment.  A  dispute  having  arisen  whether  the 
company  would  be  bound  to  take  the  whole  if  the 
jury  decided  against  them  on  the  question  of  sever- 
ance, the  plaintiffs  brought  an  action  for  an  injunc- 
tion to  restrain  the  company  from  proceeding  further 
on  the  warrant  unless  they  consented  to  take  the 
whole  property  if  the  jury  dedded  the  portion  could 
not  be  severed  without  material  detriment. 

Held,  that  the  company  oould  not  be  deprived  of 
their  right,  if  the  jury  decided  against  them,  to 
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abandon   the   notice  to   treat— if ornton  v.  Great 
EoiUrn  Eailway  Co.,  ch.d.  pea.,  j. — 53  L.  T.  884. 

11.  Payment  out  of  court — InveBimeni — Incidental 
expeneee — New  buildings^ Architect* a  and  surveyor*i 
fees — Lands  Claueea  Consolidation  Act,  1845,  s,  80. 
—Where  the  purohaae-money  in  court  of  lands  com* 
pulsorily  taken  is  authorised  to  be  paid  out  and 
applied  in  defraying  the  expenses  of  erecting  build- 
ings, and  the  costs  of  investment,  puanant  to  eection 
80  of  the  Lands  COausee  OonaoUdation  Act,  1845, 
including  all  reasonable  charges  and  ezpensea  inci- 
dental to  the  investment,  to  be  borne  by  the  parties 
by  whom  the  lands  were  taken,  fees  payable  to 
architects  and  sarveyors  are  expenses  of  building, 
and  are  not  costs,  charges,  and  expenses  incidental  to 
the  investment — In  re  Butchers^  Co.^  ck.d.  xat,  9. — 
53  L.  T.  491. 

12.  Paymmt  ov/t  of  eourt-^Investmeni — Mortgage 
'^Transfer  to  persons  absolutely  entitled — Costs.— 
The  compensation  moneys  of  lands  compulsorily 
taken  by  a  railway  company  were  invested  in  Reduced 
Annuities,  the  company  paying  the  costs.  The  fund 
was  subsequently  re-invested  on  mortgage,  the  com- 
pany again  paying  the  costs,  and  it  was  ordered  that, 
for  the  purposes  of  costs  of  any  future  application, 
such  re-investment  should  be  treated  as  a  permanent 
re- investment.  An  arrangement  for  a  transfer  of  the 
mortgage  security  having  been  entered  into  by  the 
owner  of  the  fund,  an  application  was  made  for  a 
declaration  that  the  transferees  were  absolutely 
entitled  to  the  moneys  secured  by  the  mortgage. 

Held,  that  the  company  was  not  liable  to  pay  the 
costs. — In  re  Oedling  Bedory^  ch.d.  xat,  j. — 53 
L.  T.  244. 

13.  Payment  wA  of  cour^^Lands  Clauses  Oonsolu- 
dation  Act,  1845,  ss.  1,  SO^Special  Acts-^Incorpora' 
tion — Costs — Liability  of  Orown-^^udicaiure  Act,  1875 
(38  4?  39  Vict.c.  77), M.  17,24— Ord.  66,  r.  1— CJommia- 
sioners  were  incorporated  by  a  statute,  passed  in  1840, 
for  the  purpose  of  taking  lands  and  carrying  out  thereon 
certain  public  works,  and  by  a  subsequent  statute, 
passed  in  1855,  they  received  enlarged  powers  under 
which  certain  premises  were  acquired  by  them.  The 
second  Act  incorporated  by  reference  some  of  the 
provisions  of  the  earlier  Act,  as  to  the  expenses  of 
re-investment  of  purchase-money.  Neither  Act  dealt 
with  the  costs  of  payment  out  of  court  of  purchase- 
money.  In  an  application  by  persons  becoming 
entitled  to  the  purchase-money  of  the  aforesaid  pre- 
mises, which  the  commissioners  had  paid  into  court 
to  the  credit  of  the  landowner's  estate,  Bacon,  y.0., 
ordered  the  commissioners  to  pay  costs. 

Held,  on  appeal,  that  the  Vice-Chancellor  had 
Jurisdiction  to  make  the  order;  that  the  provisions  of 
the  Lands  Glauses  Consolidation  Act,  1845,  with  re- 
ference to  the  costs  of  the  payment  out  of  purchase- 
money,  were  incorporated  with  the  Act  of  1855  ;  and 
that  the  mere  omission  of  the  Act  of  1840  to  deal  with 
such  costs  did  not  exclude  the  operation  of  the  Lands 
Clauses  Consolidation  Act. 

In  re  Cherry,  10  W.  B.  305,  4  De  G.  P.  &  J.  332, 
explained. 

Held,  further,  that  though  the  commissioners  might 
be  mere  agents  of  the  Crown,  and  the  Crown  was  not 
specially  mentioned  in  the  Lands  dauses  Consolida 
lion  Act,  1845,  that  Act  must  be  read  as  if  written 
into  the  Act  of  1855,  and  its  provisions  were  binding 
on  the  commiBsioners. 

Qucere,  whether  the  Judicature  Acts  give  power  to 
give  coats  where  no  such  power  existed*  before.-~/n 
re  Wood,  c.a.  375—31  Ch.  D.  607 ;  55  L.  J.Ch.  488 ; 
UU  T.  145. 

14«  Payment  out  of  cour^Se*inive^meni^Co$ts^ 


Lands  Clauses  Oonaolidaiion  Aet^  1845,1.1 
purchase-money  of  lands  taken  by  the 
Board  of  Worlra  was  paid  into  court,  and  i 
Consols,  and  afterwards  transferred  to  the  ( 
suit  to  an  account  not  intituled  in  the 
special  Act,  but  containing  a  reference  to  tia  1 
politan  Board  of  Works. 

Held,  that  the  court  had  Juiisdiotion  t»  i 
board  pay  the  costs  of  the    re-investoNit  d  | 
purchase-money. 

Brawn  v.  Fenwiek,  14  W.  B.  ;257,;B0ti 
Drake  v.  Oreaves,  oa.]>.,  iroa,,  j.,  757. 

15.  Payment  out  of  eourt^'Be-inv 
Settted  Land  Ad,  1882  (45  <*  46  VieL  c.  38), i] 
Ord.   55,  r.   2.— Where  the  proceeds  of  tfae  i 
lands  taken  under  the  Lands  dauses  ~ 
Act,  1845,  have  been  paid  fnto  courts  sad  la  i 
tion  is  made  for  payment  out  of  court  of  a  psitj^ 
fund  for  the  purpose  of  investment  i 
of  the  SetUed  Land  Act,  1882,  snehi 
made   either  by  petition  or    by 
applicant  exercises  the  option  at  his  o«aziA»( 
it  appears  to  the  court  that  the 
course  is  to  apply  by  summons,  the  costs  ef| 
a  petition  will  not  be  allowed. — In  re 
BridsweU    Hosfiials,  ou.d.  ohi.,  j.  14B— N( 
541 ;  54  L.  J.  Oh.  1143 ;  53  L.  T.  558. 

See   also  Spboifio  FbbformaitcBi  4;  Yi 
PnaoHAsaa,  9. 

LAHOENY.— See  C&hcixal  Law,  8,  9. 

LCSA8E.— See  Bill  op   Salb,  33;    OotfPAirr,! 
Fbattds,  Statutb  ox  ;  LandiiOrd  and  TasrAXTil 
Light,  2 ;  LncrrATioNS,  Statutb  of,  7,  9 ; 
MnoNO,  1  ;  SBTTLaacBMr,  21;  Souorros,!!; 

AND  PUBOHASSBy  1,  Id ;   WiLL,    6. 

LESfAK'S  AOr.— P&iNciPAL  and  Aqikt,  7. 

LIBEL:— 

1.  Privilege — Newspaper — Fair  repori- 
the  public  acts  of  public  men  may  lawf ailj  bi  4 
not  only  by  the  press,   bat  by  all 
public,  the  press  has  no  privilege  for 
famatory  allegations  of  fact  unless  they  i 

]  a  report  of  proceedings  in  Parliament  or  is  I 
justice. 

A   newspaper    reporter    furnished  his  | 
reports  of  statements  made  to  the  Bifthopfl 
messengers  from  the  Zulu  King  and  of  i 
made  to  himself  by  messengera  from  the  P 
Governor  of  Natal.    The  statements  conti ' 
tions  of  fact  defamatory  to  the  BesidfliftJ 
missioner  of  Zululand.    Tbere  was  no  ) 
the  charges. 

Held,  that  the  publioationa  were  not 
Davis  V.  Shepstone,  p.a  722 — 11  App*  187;^ 
738. 

2.  Privilege^Presence  of  third  parUA* 
fendant  wrote  down,  at  the  instance  of' 
ment  to  the  effect   that  T.  had  robbed 
manager  the  defendant  was,  with   the 
the  plaintiff,  and  that  T.  thereby  piooiNd  I 
the  moneys  so  stolen  by  weeklj  instaUnsBla 
defendant's  wife,  and  D.,  who  was  slao  zi 
ploy  of  W.,  were  present  at  the  Uom* 
the  defendant  obtained  the  signature  of  J)*^^ 
to  the  statement  he  had  written  down. 

Held,  that  the  communicationi  being 
written  down  in  the  interests  of  the  eBiplfly<>^ 
protected,  and  that  the   protection  vsi  ^^ 
away  by  reason  of  the  presence  of  the  otkff  ' 
at  the  time  of  the  pnbiioatioiu-Voafli  t* 
Q.B.D.  104.  , 

3^  PriMegt^PMi^  ^Hms'^  ^  ^ 


TMlly  iteporter,  fitpt  S5,  IMd.] 

.05  Licensed  House, 
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>ttr/Ci7~ifaZi'c«. — Aa  action  of  libel  may  be  main- 
Ined  for  statements  contained  in  a  letter  addressed 
the  Pri?7  Counoil  injurious  to  the  character  of  a 
J»lic'ofEloer  removable  by  the  Privy  Counoil,  on 
oof  of  the  defendant's  expiees  malice. — Proctor  y, 
Mer,  Q.B.D.— 16  Q.  B.  D.  lU  ;  55  L.  J.  Q.  B. 
0;  53  L.  T.  765. 

ft.  Privilege —  Report  of  trial  -^  Judgment'^  The 
blication  of  pn  accurate  report  of  a  Judgment  of  a 
Ige  without  malice  and  with  the  bond  fide  intention 
informiDg  the  public  what  took  place  is  privileged, 
boogh  it  contains  libelloas  statements.— Jfoc- 
u^l  V.  Knight^  o.a.  727. 

S.  PMieaHon^-'Newspapw — Sale  hy  new$vendor> 
i  newsvendor,  who  selU  in  the  ordinary  coarse  of 
I  business  a  copy  of  a  newspaper  containing  a  libel, 
not  liable  in  an  action  of  libel  if,  at  the  time  of 
kf  he  did  not  know  that  the  newspaper  contained 
I  libel,  and  it  was  not  by  reason  of  any  negligence  on 
I  part  that  he  did  not  know  of  the  libel  in  the  paper, 
A  be  did  not  know  that  the  newspaper  was  of  such  a 
inoter  that  it  was  likely  to  contain  libellouj 
Mm,  nor  onght  he  to  have  known  it. — Emmens  v. 

' ,  ajL  116—16  Q.  B.  D.  354;  55  L.  J.  Q.  B.  51 ; 

b  T.  808. 

also  Ck)KPANY,   31 ;  Discovbbt,   10,    12,    13 ; 
>  AND  WiFs,  5 ;  In  JUNCTION,  2  ;  Pbacticb,  56. 

IR8ED  HOUSE  :— 

I.  Appeal — Person  aggrieved — Conviction  of  tenant 
ipptal  by  owner — Licensing  Act^  1872  (35  &  36 
mi  e.  04),  s.  52. — The  owner  of  licensed  premises, 
^diitinguished  from  the  occupier,  is  not  a  "  person 
Ipieved "  within  section  52  of  the  Licensing  Act, 
^),  which  gives  the  right  of  appeal  from  any  order 
eoQviction  by  a  court  of  summary  Jurisdiction. — 
y.  V.  Justices  of  Andover,  q.b.d.  456—16  Q.  B.  D. 
1;  55  L.  J.  H.  0.  143 ;  55  L.  T.  23. 

1  Closing'^Exemption^' Special  occasion — DiscrS' 
ho/  fustices — Licensing  Act,  1872,  s,  29. — It  is 
bbe  justices,  as  the  local  authority  under  the 
pring  Act,  1872,  to  determine  what  is  a  **  special 
pdon "  in  their  own  district,  on  which  a  licence, 
npting  a  licensed  victualler  from  the  provisions  of 
I  statute  relating  to  closing  of  his  premises,  may  be 
iBted.— Derine  v.  Keeling,  q.b.d.  718. 

t  Unauthorised  sale — Club — Sale  by  steward-^ 
Wiity  of  trusUes-~%  Geo.  4,  c.  81,  s.  26—4  A  5 
%  4,c.  85,  a.  n-^Inland  Bevenue  Act,  1860  (23  A 
i  Fid.  c.  27),  «.  19. — The  appellants,  who  were 
iMtees  and  membexs  of  the  managing  committee  of 
workman's  club,  were  convicted  for  selling  liquor 
thout  a  licence  to  persons  who  were  not  members 
(be  club.  The  liquor  was  sold  by  the  steward  of 
t  club  without  their  knowledge  and  contrary  to  his 
itmctions,  but  the  price  was  paid  by  him  to  the 
Ids  of  the  club. 

Beld,  that  the  appellants  had  been  Improperly  con- 
IW.— ^(Wman  v.  Jones,  a.B.D,— 17  Q.  B.  D.  132  ; 
Ii.  J.  H.  0.  118. 

1— 8ee  BAxxn,  S  ;  Banx&itptot,  34 ;  Ck>MPAHr, 
S  Pbmcipai.  and  Aqbnt,  1;  SmppiNa,  28,  34; 
UCITOB,  8^10. 

15  INSURANCE  i— 

1.  Assignment  of  policy  abroad — Conflict  of  laws 
I<ez  loc{.r-An  assignment  abroad  of  a  policy  cou- 
nted for  in  England  is  a  separate  and  distinct 
mtract  in  itself,  and  will  be  governed  by  the  law  of 
0  place  in  which  the  contract  of  assignment  was 
•de. 

^Ir.  Tucker,  16  W.  B.  338,  L.  B.  8  Q.  B.  77, 
^Bfadlaughi.  Dt  Bin,  16  W.  B.  1128,  L.  B.  8 


C.  P.  286,  distinguished.-^  Lee  v.  Abdy,  q.b.d.  653— 
17  Q.  B.  D.  309. 

2.  (7ommenc«menf  of  risk-^Payment  of  premium^ 
Breach  o/ contract— Statements  made  by  a  person  in  a 
proposal  for  a  life  assurance  must  be  true  at  the  time  at 
which  the  contract  of  assurance  is  actually  made,  and, 
therefore,  if  before  the  contract  is  completed  by  pay* 
ment  of  the  first  premium  there  is  a  change  of  cir- 
cumstances affecting  the  life,  this  must  be  disclosed 
to  the  proposed  assurers  before  such  payment;  for 
they  are  not  bound  to  assure  the  life,  although  it  has 
been  accepted  by  them,  if  the  nature  of  the  risk  has 
been  changed  since  the  date  of  the  proposal. 

The  S.  Life  0£Gice  accepted  a  proposal  for  an  as- 
surance on  the  life  of  C,  who  was  dedared  to  be,  and 
then  was,  in  good  health.  The  letter  of  acceptance 
named  the  amount  of  the  premium  and  stated  that 
no  assurance  would  take  place  until  payment  of  the 
first  premium.  Before  the  premium  had  been  paid  0. 
met  with  an  accident,  from  the  eifects  of  which  he 
shortly  afterwards  died.  After  the  accident,  but 
before  O.'s  death  and  within  the  month  which  the  S. 
Office  allowed  for  payment  of  the  first  premium,  his 
agent  tendered  the  amount  to  the  office,  at  the  same 
time  mentioning  the  fact  of  O.'s  accident.  The  office 
thereupon  refused  to  receive  the  premium  or  to  com- 
plete the  assurance,  and  0.'s  representative  sued  the 
8.  Office  for  breach  of  contract  in  refusing  to  grant  a 
policy  on  the  life  of  0. 

Held,  that  there  was  no  completed  contract,  and 
that  the  defendants  were  not  liable. 

Judgment  of  Pollock,  B.,  afflrmed.-^(7annin^  v. 
Farquhar,  oa.  423—16  a  B.  D.  727 ;  55  L.  J.  a  B. 
225  ;  54  L.  T.  350. 

3.  Mortgage  of  policy'^Discharge'^Payment  into 
court^Third  party.— In  1879  A.,  the  wife  of  B., 
effected  a  policy  on  her  own  life  for  £3,000.  In  1880 
A.  and  B.  mortgaged  the  policy  to  D.  to  secure  re- 
payment of  £2,534  and  Interest  at  six  per  cent. 
The  deed  contained  a  power  of  attorney  to  D.,  but 
no  special  clause  enabling  him  to  give  a  discharge  to 
the  insurance  company,  and  it  was  provided  that,  if 
the  covenants  were  performed,  D.  should  not  call  in 
the  money  for  ten  years.  D.  gave  the  company 
notice  of  the  mortgage.  A.  died,  and  B.  obtained 
probate  of  her  will.  At  that  time  £2,762  was  due  on 
the  policy,  and  D.  bad  also  a  farther  claim  against 
A.  and  B.  for  £2,618,  and  £281  wai  due  to  him  for 
costs  as  their  solicitor.  The  insurance  company 
having  refused  to  pay  the  money  to  D.  without  B.'s 
receipt,  D.  sued  the  company  on  the  policy. 

Held,  that  the  defendants  were  entitled  to  have  B. 
Joined  as  a  third  party,  and  to  pay  the  money  into 
court.— Teneb  v.  Eykyn,  a  b.p.  (Ir.) — 18  L.  R.  Ir.  45. 

4.  Proposal — Misrepresentation — Besidence.^^In  a 
form  of  proposal  for  a  policy  of  life  insurance,  the 
residence  of  the  proposer  was  stated  to  be  "  191,  G.- 
stzeet,  Manchester."  The  proposer  was  then 
temporarily  staying  at  that  address,  but  resided  in 
Ireland,  whither  he  returned  three  months  after- 
wards. The  proposer  agreed  that,  if  anything  con- 
trary to  the  truth  was  stated  in  the  proposal,  the 
policy  to  be  granted  in  pursuance  thereof  should  be 
absolutely  void. 

Held,  that  the  declaration  as  to  residence  was  not 
untrue  so  as  to  render  the  policy  void. — Orogan  v. 
London  and  Manchester ^Jndustrial  Assurance  Co,, 
Q.B,D.— 53  L.  T.  761. 

5.  Benewal  of  policy^Premiun^^Agent  of  in* 
surance  company  —  Specific  appropriatunu  —  The 
plaintiffs  remitted  to  an  insurance  company,  for 
which  they  were  agents^  £100  **  for  premiums.*'  The 
amount  was  in  excess  of  what  they  owed  as  agents. 
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Hnd  (he  terms  of  which  certain  lapsed  policies  conld 
be  renewed  for  their  benefit  bad  been  ascertained  bj 
consent. 

Held,  that,  although  there  was  no  specific  appro- 
priation of  anj  part  of  the  £100  for  premiams  on  the 
lapsed  policies,  there  was  a  valid  contract  for  the  re- 
newal of  the  insurances.  —  iTtr&pafricfc  ▼.  South 
Australian  Insurance  Co.^  p.c— 11  App.  177. 

See  also  Bankbuptct,  39 ;  ContbacTi  3  ;  Inooxb 
Tax  ;  Iitpant,  3  ;  Praoticb,  57. 

MGHT:— 

J.  Advanammt  of  building^ Abandonment  of 
easement-^Ivjunciion^PretcripUon  Act  (2  <fc  3  Will, 
4,  c.  71),  «.  3. — The  owner  of  bufldingn  contaiolgg 
windows  which  were  ancient  lights  demolished  them 
find  re- erected  buildings  which  were  set  forward  so 
that  the  new  windows  were  in  a  plane  substantially 
nearer  to  the  buildings  oppoeite  than  the  old  ones 
had  been,  and  some  portions  only  of  such  windows 
corresponded  with  the  old  windows  so  as  to  admit 
light  which  would  formerly  have  passed  through 
theva.  The  buildings  opposite  had  been  raised  bo  as 
to  obstruct  tbp  new  windows. 

Held,  that  the  owner  had  not,  by  advancing  the 
plane  of  his  windows,  abandoned  his  ancient  lights, 
and  that  he  was  entitled  to  an  injunction  to  protect 
BO  much  of  the  new  windows  as  corresponded  with  the 
old  ones. 

Decision  of  North,  J.,  affirmed.— 5a'<;  v.  PapCt 
c.A.  465—31  Oh.  D.  554;  55  L.  J.  Cb.  426  ;  54  L.  T. 
389. 

2.  Lease — Mortgage — Implied  reservation-^  Merger. 
— Seven  simultaneous  leases  of  seven  distinct  plots 
of  land,  forming  together  one  block,  were  granted^  by 
the  owners  to  J.,  who  erected  on  the  entire  block  one 
large  building,  so  constructed  as  to  be  divisible  into 
seven  separate  buildings  corresponding  with  the  seven 
plots  of  land.  The  plots  were  marked  A.,  B.,  0.,  D., 
E.,  F.,  and  G.  respectively*  J.  mortgaged  the  several 
plots  to  different  mortgagees,  and  afterwards  became 
bankrupt.  The  various  mortgagees  thereupon  fore- 
closed, and  the  building  was  divided  into  separate 
tenements. 

Held  (Lord  Blackburn  dissenting},  that  the  mort- 
gagees of  C.  and  E.  respectively  were,  by  reasonable 
implication,  precluded  from  interfering  with  the  lights 
of  B.,  although  there  was  no  express  reservation  of  the 
right  to  light  in  the  original  leases  or  in  the  mort- 
gage deeds. 

Held,  also,  that,  although  the  mortgagee  of  B.  had 
surrendered  his  lease  and  taken  a  fresh  lease  from  the 
original  lessors,  he  could  maintain  the  action. 

Judgment  of  the  Court  of  Appeal  (reported  32 
W.  B.  621,  25  Oh.  D.  559)  reversed.— i^uaaeZ/  v. 
Watts,  H.L.  277—11  App.  591 ;  55  L.  J.  Ob.  198  ;  53 
L.  T.  876. 

See  also  Eabbkbkt,  1. 

LIMITATIONS,  STATUTE  of:— 

1.  Acknotoledgment-^Mortgage — Assignment — Pay* 
ment  of  f nterest.— Payment  of  interest  by  a  mort- 
gagor after  he  has  parted  with  his  equity  of  redemp- 
tion is  not  sufficient  to  prevent  the  Statute  of 
Limitations  from  running  in  favour  of  the  assignees, 
and  payment  of  interest  by  the  solicitor  of  a  mort- 
gagor after  he  has  ceased  to  act  as  sucb,  and  is  net 
otberwise  authorised  to  make  such  payments  on  the 
mortgagor's  behalf,  is  not  sufficient  to  keep  alive  the 
mortgage  debt. 

Decision  of  North,  J.  (reported  33  W.  R.  690,  29 
Ch.  D.  882),  affirmed. — Newbould  v.  Smith,  c.A.  690. 

2.  Administration  action  —  Judgment  creditor  — 
Mortgage^Common  Law  Procedure  {Irdand)  Act^ 


1853  (16  A  17  Fief.  c.  113).  a.  20- Ant  iVa 
Limitation  Act,  1874  (37  <&  38  Vict,  c  57],ilr 
administration  action  cannot  be  bro  oght  by  i 
ment  creditor  who  has  received  neither  psjaok 
acknowledgment  for  twelve  years,  even  If  tbt  j« 
ment  has  been  registered  as  a  mortgage.— Sin 
V.  Hannan,  c  a.  (Ir.)— 17  L.  R.  Ir.  270. 

8.  Annuity'-^  Will — Ohargs  on  reoi  asi 
estaie-^Beal  Property  Limitaiion  Act,  1871,' n 
An  annuity  charged  by  will  on  all  the  teitiWi 
and  per&onal  estate  ia  within  section  8  o(  thtl 
Property  Limitaticn  Act,  1874.— Dotoer  v.  " 
M.&.  (Ir.)— 15  L.  R.  Ir.  264. 

4.  Bond — Mortgage — G^uaraafee — IMsMm 
— Real  Property  Limitation  Aet,  1874,  i.  it 
1867  T.  mortgaged  an  estate  to  IL  and  A.  for  £Ij 
and  E.  and  F.  gave  to  M.  and  A.  a  joint  sad  m 
bond  in  a  penal  sum  of  £400,  recitiDg  that  the  ^ 
bad  been  advanced  at  the  request  of  M.  sad  A, 
had  agreed  to  give,  as  a  better  security  for  s  pi 
the  amount,  a  bond  for  £280  and  interest  Thil 
was  to  be  void  on  payment  of  the  sdnsca 
interest  by  the  mortgagor.  T.  paid  iatmrf 
December,  1877,  when  it  fell  into  arrear,  sadia 
the  mortgageea  took  possession.  E.  died  hi  11 
having  m^de  any  payment  or  given  any 
ment.  M.  and  A.  took  out  an  administratioa 
as  creditors  of  E.'s  estate,  and  his 
disputed  their  claim,  on  the  ground  that  it  ml 
by  limitation. 

Held,  (1)  thac  the  case  was  not  within 
the  Real  Property  Limitation  Act,  1874;  (1)1 
the  remedy  on  the  bond  conld  have  besa ' 
the  lapse  of  twelve  years,  the  payraeati  of 
would  have  prevented  its  being  barred ;  (S) 
and  A.  conld  not  rank  as  creditors  against  E.V 
(4)  that  an  administration  order  ought  to  bi 
Lindsell  v.  Phillips,  cjl.— 30  Gh.  D.  291;  5) 
647. 

5.  Cause  of  action'^ Mining —  ^uhsHtMt  0/ft 
Compensation — Further  injury  from  sanu  col 
Jacl,c,  16,  s.  1.— In  1868  the  lessees  of  oorfl 
the  respondent'^  land  worked  the  ooaisoMM 
subsidence  to  the  land    and   injury  to  tkt  r 
thereon,  and  paid  compensation  for  the  dM| 
caused.    No  further  working  took  plaos,  bat  M 
there  was  a  further  subsidenoe  which  etaifld  ir 
injury,   but  which  would  not   have  osesmil 
adjoining  owner  had  networked  theeosltfj 
lessees  had  left  enough  support  under  tlier 
land. 

Held  (Lord  Blackburn  diaeenting},  thst  dj 
of  action  in  respect  of  the  further  snbsidesfli^ 
arise  till  that  injury  occurred,  and  that  tlie  t 
could  sue  for  that  injury,  even  when 
years  had   passed  since   the  last  workioi^'^ 
Main  Colliery  Co.  v.  MiteheU,  h.l. — 11  Afj 
L.  T.  882. 

6.  Judgment — Execution^^Real  Propertf  i 
tion  Act,  1874,  a.  8.— Ezeoution  cannot  b«  i 
a  Judgment  after  more  than  twelve  yean  vbail 
has    been    neither  a  payment  on  acooost  i^ 
acknowledgment. — Evans  v.  QDonndk^^^' 
L.  B.  Ir.  169. 

7.  Lease-^Covenant—Mining'^RvyeibfJi-, 
—3*4   Will  4,  c.  27,  ss.  40,  42-3  i  4  IT**] 
42,  «.  Z-^Heal  Property  Limitaiion  Ad,  1^4^ 
A  lease  of  mines  contained  a  covenant  to  p*/  ^ 
royalty  in  respect  of  minerals  from  other  Issdi^ 
by  or  by  the  authority  of  the  lessees,  orsithei 
of  the  mining  ground.    In  1883  an  sotia^^ 
covenant  was  brought  for  royalties  is  t*9^ 
minerals  carried  ainoe  1866. 


Il^  Repcrte^)  Bepti  2fl,  1886.] 

9  Liquidator. 
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eld,  that  sectioQ  8  of  the  Ksal  Property  Limita- 
Act  did  Dot  apply,  and  that  the  plaintiff    was 
led  to  an  account  of  royalties  payable  einoe  1866. 
why  T.  Tennantf  ch.d.  kor.,  j.— 53  L.  T.  257. 

Married  Women's  Property  Act,  1882  (45  A  46 
,  c  75),  8,  1 — Tort  during  coverture — Action 
Act—n  Joe,  l,c.  16,  $,  3.— The  Married  Women's 
erty  Act,  1882,  gives  a  married  woman  the  right 
le  alone  without  being  compelled  to  join  her 
lad,  and  therefore  a  woman  who  was  married 
I  the  Act  came  into  operation  became  at  that 
discovert  within  section  3,  and  she  can  sua  for  a 
of  which  the  cause  of  action  accrued  during 
tare,  and  more  than  four  years  before  the  com- 
lement  of  the  Act,  it  the  action  is  brought  within 
years  after  that  date. — Lowe  v.  Fox^  o.a.  144 — 
.  B.  D.  667 ;  54  L.  J.  Q.  B.  661 ;  63  L.  T.  886. 

Sent — Lease^Eeal  Property  Limitation  Act, 
ft.  1. — Rent  reserved  by  an  indenture  of  lease  is 
w&hle  within  twenty  years.— Z)onc^a a  v,  Neill, 
,(Ir.)— 16L.  R.  It.  309. 

•  Solicitor^Negligence^'Partnerehip — 2lJac,  1» 
^1. 3.— In  1869  P.,  one  of  the  partners  of  a  firm 
"eitors,  induced  the  plaintiff,  one  of  their  clients, 

lit  a  sum  of  £3,400  on  the  security  of  a  lease- 
use,  which  belonged  to  P.  subject  to  a  prior 
isDoy.  A  memorandum  of  deposit  was  given  to 
ntiff,  P.  retaining  the  deeds  in  his  own  pos- 
In  1875  P..  concealing  the  existence  of  the 
llible  mortgage  to  the  plaintiff,  made  a  legal 
l^e  to  another  person,  which,  under  the  cir- 
luices,  took  priority  over  the  plaintiff's  charge, 
pperty  fell  in  value,  and  P.  absconded  in  1881, 
t  regularly  paid  interest  to  the  plaintiff  up  to 
ibte.  The  client  sued  the  surviving  partner  and 
Itteators  of  two  deceased  partners  for  the  loss 
M  through  the  negligence  and  fraud  of  P. 
i^  that  the  investment  in  1869,  on  a  mere 
Waodum  of  deposit,  amounted  only  to  negligence, 
iUch  the  firm,  was  liable,  but  that  21  Jac.  1,  c. 
il  barred  tho  remedy. 

ft  also,  thaC  the  firm  was  not  liable  for  the 
pp.  in  1875. 

|rave  v.  Hurd,  80  W.  R.  251,  20  Oh.  D.  1, 
felted  on. — Hughes  v.  Twisden,  ch.d.  nob.,  j. 
^6  L.  J.  Gh.  481 ;  54  L.  T.  570. 

>  also  Solicitor,  10;  Will,  18. 

DATOR.— See  Ookpant,  25,  26,  33;  Costs,  10; 
^oonat,  4. 

•  GOVERNMENT  :— 

Building  line-^Objedion'^Mihtakt — Local  hoard 
^^m— Casual  vacancies — Public  Health  Acty 
(38  di  39  Vict,  c.  55).  ss.  155,  158,  sched.  1.— 
il  board  objected  to  plans  for  a  new  school  sub- 
i  to  them  by  the  school  board,  on  the  ground 
the  buildings  would  be  an  infringement  of  the 
IW8  of  the  local  board.  This  turned  out  to  be, 
IcircumBtances,  a  wrong  ground,  and  the  school 
[began  to  build.  The  local  board,  acting  under 
Jl  155  of  the  Public  Health  Act,  1875,  prescribed 
uding  line  which  would  not  interfere  with  the 
bg  already  done,  nor  with  anything  necessarily 
'lit  to  the  structure  already  begun,  but  would 
fe  an  alteration  of  the  plans. 
M|  that  there  was  no  equity  arising  from  the 
»ot  of  the  plaintiffb  to  prevent  them  from  en- 
(g  compliance  with  their  building  line, 
the  Public  Health  Act,  1876,  ached.  1.  r.  2, 
members  of  a  local  board  consisting  of  nine 
^mum,  and  rule  9  provides  that  *<the  pro- 
^  of  a  local  board  shall  not  be  invalidated  by 
*cancy  or  vacancies  among  their  members,  or  by  ^ 


any  defect  in  the  election  of  suoh  board,  or  in  the 
election  or  selection  or  qualification  of  any  members 
thereof."  Schedule  2,  pt.  1,  r.  65,  empowers  a  local 
board  to  fill  up  casual  vacancies  occurring  by  resigna- 
tion. 

A  local  board,  consisting  of  nine  members,  was 
reduced  by  resignations  to  two.  The  two  elected 
three  new  member?,  and  the  five  elected  four  more. 

Held,  that  acts  done  by  the  board  so  filled  up  were 
not  invalid.— -^cti^Aaven  Local  Board  v.  Newhaven 
School  Board,  c.a.  172—30  Ch.  D.  350 ;  53  L.  T.  571. 

2.  Bye-law — New  huilding^Approval  of  plans — 
Continuing  penalty-^ervit's  Act  (11  ds  12  Vict,  c. 
43),  s.  11— PiiWic  Health  Act,  1848  (11  ^12  Vict. 
c.  63),  s.  115— PwWtc  Health  Act,  1875,  ss.  158,  326. 
— A  builder  who,  between  March  and  October  in  one 
year,  had  commenced  and  completed  bulldiogs  without 
obtaining  such  approval  of  the  plans  from  the  local 
authority  as  was  properly  required  by  bye-laws  framed 
under  the  Public  Health  Act,  1848,  and  the  Local 
Government  Act,  1858,  received  in  October  notice 
to  pull  down  such  buildings,  and  upon  his 
non-compliance  was,  in  December,  summoned  and, 
upon  conviction,  fined  £5,  and  an  additional  5s. 
for  every  day  from  the  date  of  the  above  notice 
down  to  the  day  of  the  summons  under  the 
following  bye-law  :-*"  That  if  any  person  shall 
build  without  the  approval  of  the  local  board,  or  do 
anything  contrary  to  the  provisions  of  the  bye-laws, 
he  shall  be  liable  for  such  offence  to  a  penalty  not 
exceeding  £6,  and  shall  pay  a  further  sum j  not  exceed- 
ing 40s.,  for  every  day  during  which  such  works  shall 
continue  to  remain  contrary  to  these  provisions,  and 
the  board  may  cause  the  work  to  be  pulled  down." 

Held,  that  the  bye- law  was  bad,  in  so  far  as  it 
Imposed  a  penalty  of  409.  a  day  for  the  mere  continu- 
ance in  existence  of  a  building  already  completed; 
and  (per  Hawkins,  J.)  inasmuch  as  it  imposed  a 
penalty  "  for  every  day  that  the  work  shall  continue," 
Instead  of  "  for  every  day  that  the  offence  shall  con- 
tinue," as  authorised  by  section  115  of  the  Local 
Government  Act,  1848,  confirmed  by  section  326  of 
the  Public  Health  Act,  1875 ;  and  that  the  offence 
could  only  date  from  the  notice  to  be  given  by  the 
board  to  discontinue  the  work. 

Held,  further,  that,  as  the  original  offence 
was  the  "commencing  to  build  without  the  plana 
being  approved,"  and  the  continuing  offence  was 
"the  continuing  to  build  buildings  without  such 
approval  being  obtained,'*  the  proceedings  had  not 
been  commenced  withiu  six  months  of  the  original 
offence,  nor,  so  far  as  it  appeared,  of  the  continuing 
offence;  and  that  therefore  they  were  out  of  time 
under  section  11  of  Jervis'  Act,  and  section  158  of 
the  Public  Health  Act,  1875,  did  not  extend  that 
limitation. 

Per  Hawkins,  J. — The  bye-law  was  good,  in  so  far 
aa  it  treated  that  a  continuing  offence  whioh  was  so 
made  by  section  158  of  the  Public  Health  Act,  1876, 
and  that  a  bye-law  in  part  good  and  in  part  bad  was 
divisible. — JReay  v.  Mayor,  <te,,  of  Qateshead,  Q.B.n. 
682. 

3.  Byc'law — Tramways — Tramways  Ad,  1870 
(33  ^  34  Vict.  e.  78),  ss.  46,  48— Case  stated  by 
magistrates — Appeal — (7os<s.— The  local  authority  of 
any  borough  is  entitled  to  make  bye -laws  for  tram- 
ways without  leave  of  the  lessees  of  the  line,  regulat- 
ing the  numbers  of  passengers  to  be  carried  in  the 
tramcars  and  the  accommodation  necessary  for  them. 

Cpon  the  argument  of  a  case  stated  by  justices 
under  the  Summary  Jurisdiction  Act,  1879,  the 
justices  have  no  right  to  appear  in  support  of  their 
decision,  and  costs  cannot  be  obtained  against  them* 
-^BmUh  T.  BMer,  a.B.D.  416—16  Q.  B.  D.  349. 
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4.  Sye^law — TJltrd  tiree  —  Keeping  awine 
houHe— Public  Bealth  [Ireland)  Act,  1878  (41 
VicL  c.  52),  8B.  54,  S20.— The  following  bye -law  was 
made  by  an  urban  sanitary  aathority  nnder  the  Public 
Health  (Ireland)  A.ct,  1878  :•— <<  No  swine  shall  be 
kept  in  any  yard  within  a  distance  of  twenty -one 
feet  from  a  dwelling-house,  or  public  building,  or 
any  building  in  which  any  person  may  be,  or  may 
be  intended  to  be,  employed  in]  any  manufacture, 
trade,  or  business,  except  with  the  special  permission 
of  the  sanitary  authority.*' 

Held  (O'Brien,  J.,  dM«.)*  that  the  bye-law  was 
▼alid. — Lutton  ▼.  Doherty,  a.B.D.  (Ir,)— 1^  Xi.  E.  Jr. 
493. 

5.  Contagious  DiaeoBes  (Animals)  Ad,  1878  (41  & 
42  Vict,  c.  74),  «.  42— iocof  authority^Failure  to 
appoint  inspector — ^Mandamus — Damages,^^  A  local 
authority  failed  to  appoint  an  inspector  under  section 
42  of  the  Contagious  Diseases  (Animals)  Act,  1878. 
The  plaintiff's  cattle  died  from  cattle  disease. 

Held,  that  the  plaintiff  could  not  recover  damages 
against  the  local  authority,  and  was  not  entitled  to 
a  mandamvB  calling  on  them  to  appoint  an  inspector. 
— Mukahy  v.  Kilmadhomas  Guardians,  Q.B.n.  (Ir.) 
—18  L.  R.  Ir.  301. 

6.  District  rate^^ Appeal — Valuaiion  —  Assessment 
committee — Public  Health  Act,  1876,  s.  256 — Non-- 
payment  of  rate»^-A  district  rate,  based  on  a  new 
valuation  list  duly  approved  by  the  assessment  com- 
mittee, was  levied  on  the  property  of  the  appellants 
by  the  respondents  under  the  powers  of  section  211  of 
the  Public  Health  Act,  1875.  Subsequently  the 
appellants  obtained  from  the  assessment  committee 
a  reduction  in  the  valuation,  but,  being  still  dissatisfied 
with  the  amount,  they  gave  notice  of  appeal  to 
quarter  sessions.  Pending  the  hearing]] of  the  appeal 
the  respondents  took  out  a  summons  nnder  section 
256  of  the  Public  Health  Act,  1875,  calling  on  the 
appellants  to  show  cause  why  the  rate  should  not  be 
paid. 

Held,  that,  the  rate  being  based  on  a  valuation 
which  had  been  admitted  by  the  assessment  committee 
to  be  excessive,  there  was  sufficient  cause  for  non- 
payment of  the  rate  within  the  meaning  of  section 
256.— /S^^W  Waterworks  Co*  v.  Mayor,  Ac,  of  Shef- 
field, a.B.D.  153—53  L.  J.  M.  0.  40  ;  54  L.  T.  179. 

7.  District  rate — Exemption  —  Charitable  institU' 
•  tion'^Orphanage* — ^Town  commissioners  were  author- 
ised by  a  local  Act  to  make  district  rates  to  defray  the 
expenses  of  the  Act,  but  no  rates  so  made  were  to  be 
levied  on  "  any  houses  or  buildings  used  and  occu- 
pied exclusively  for  the  purposes  of  public  charity." 

Held,  that  an  orphanage  for  the  children  of  deceased 
railway  servants,  supported  partly  by  subscriptions 
from  railway  servants,  but  mainly  by  donations  from 
the  public,  was  used  and  occupied  exclusively  for 
•'public  charity"  within  the  Act.— £fa»v.  Derby 
Urban  Sanitary  Authority,  q.b.d. — 16  Q.  B.  D.  163 ; 
65  L.  J.  M.  0.  21 ;  54  L.  T.  175. 

8.  Notice  of  action'^ Improvement  commissioners — 
Piiblic  Bealth  Act,  1875,  ss.  5,  10,  12,  264,  841.— 
The  Public  Health  Act,  1875,  making  improvement 
commissioners  nnder  local  Acts  urban  sanitary  authori- 
ties, reconstitutes  them  as  new  bodies,  vesting  in 
them  the  powers  given  by  the  local  Acts  as  well  as 
those  gifen  by  the  Public  Health  Act,  and  improve- 
ment commissioners  so  acting  are  entitled  to  notice 
of  action.— £ea  v.  ^aesy— 17  Q.  B.  D.  189;  55 
L.  J.  Q.  B.  871. 

9.  Strut — Building  line^Land  not  already  built 
upon^Public  Health  Act,  1875,  s.  156.— Section  156 
of  the  Public  Health  Act,  1875,  which  enacts  that 
"  it  lOiall  not  btf  lawful  in  any  urban  distdet  without 


the  written  consent  of  the  urban  anthoritj  ti 
forward  any  house  or  building  forming  pal 
street  or  any  part  thereof  beyond  the  fnmt  id 
house  or  building  on  either  side  thereof"  i 
apply  to  new  buildings  in  course  of  cRcfii 
land  which  has  never  before  been  boQIi 
Williams  v.  Wallasey  Local  Board,  oja 
Q.  B.  D.  718;  55  L.  J.  M.  C.  133;  55  LT.1 

10.  Street —  Change  of  name^BesUttm 
vires  —  Injunction  —  Cotis  —  Towst  Imfi 
Clauses  Acf,  1847  (10  i6  11  Kid.  c  34), 
The  corporation  of  DabUn  passed  s  raol 
change  the  name  of  a  street  in  ths  dtj, 
majority  of  the  householdera  in  the  streets^ 
the  change,  on  the  ground  of.inconfeDisBeifl 
to  their  business. 

Held,  (1)  that  the  corporation  had  no  ] 
change  the  name  of  the  street;  (8)  tiuO,  it 
poration  had  such  power,  the  court  bad  \\ 
restrain  them  from  doing  ao ;  (3)  that  ths 
being  members  of  the  corporation  who  had  be 
in  passing  the  resolution,  were  liable  for  " 
the  action.— iltuferson  ▼.  Dublin  d 
—15  L.  B.  Ir.  410. 

11.  Strut  —  Paving,  Ac,  —  jErpfliiM  -I 
owner — Indirect  access — Pallic  HeaUh  Ad,M 
150.— L.  owned  land  with  cottages  tfaertoa  f 
from  a  street  by  a  wall  five  feet  high  i 
the  land  on  which  it  stood,  to  another  i 
being  coterminous  with  the  street  on  thei 
street  led  from  a  high  road  on  the  north  to  j 
across  a  common  on  the  south  just  bsf 
tages.  Between  the  cottages  and  thsi 
was  a  passage,  into  which  the  back 
cottages  opened,  the  only  access  from  ttij 
the  cottages  being  by  this  passage  loosd  f 
end  of  the  wall,  or  by  a  pnblio  footpath.  T 
authority,  haviug  paved  and  chaanslkd  I 
charged  L.,  as  the  owner  of  the  Isad  aij 
with  a  part  of  the  expenses  thereof  luda  r^ 
of  the  Public  Health  Act,  1875. 

Held,  that,  as  the  land  and  eottsfa  i 
advantage  from  the  paving  and  chaandliofr i 
not  be  said  to  "  front,  adjoin,  or  abatoo  f 
within  the  meaning  of  the  section,  and  thith 
liable  to  contribute.  ^     . 

Judgment  of  the  Queen's  Beneh  ^^\ 
33  W.  B.  705)  affirmed.  —  Lighthotsi^i 
Bevington  Local  Board,  c.a.  219— l«Q'*f 
55  L.  J.  M.  0.  91 ;  53  L.  T.  812. 

12.  Street^Paving,    <tc— -Eiy«««-4 
ment—Local  Act^Agent  for  owner.-^ 
tion  of  8.  had  power  under  an  impn 
default  of  the  owners  of  property  froi 
street,  themselves  to  drain,  pave,  fta,  thes 
paths,  and  to  charge  the  expensss  thew 
upon  such  owners  in  proportion  to  tW" 
frontages.     "  Owner  "  was  defined  u  "  till 
the  time  being  receiving  the  rack-w"' 
in  connection  with  which  the  said  i«« ' 
whether  on  his  own  account,  or  under,  AM 
of  any  mortgage  or  charge,  or  as  •^**^ 
any  other  such  person,  and  shsll  ^™*|| 
cessive  owner  from  time  to  time  of  •"*vJJ 
part  of  the  time  during  which  the  «»*2l 
that  term  is  used  operates  in  relation  toi» 

Held,  that  an  agent  employed  ^J^^ 
of  certain  property  charged  with  «^f"2r' 
ment  was  an  •*  owner  "  within  the  Act, » 
called  to  pay  whether  he  bad  money  «  «^ 
in  hand  or  not,  at  any  time  ^^^.g 
upon  the  premises  remahisd  vnpmdi--' - 
«.  Hslens  v.  Kirkham,  oown.*^*'*' 
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J.  Strtel — Paving f  Ac, — Expeniea^^ Local  Act — 
vaeuive  owner  "  —  Mortgagtt, — ^The  defendant 
mortgagee  of  premises  in  the  borough  of  B. 
r  corporation  ot  B.  having  paved  the  street  where 
mortgaged  premises  were  sitnated,  the  mortgagor, 
er  a  locad  improvement  Act,  executed  a  charge  in 
mr  of  the  oorporation  for  payment  by  instalments 
be  apportioned  cost  of  paving.  The  mortgagor 
[e  default  in  the  instalments,  and  on  his  death  the 
tgagee  took  possession  of  the  premises.  A  later 
irovement  Act  enabled  the  corporation  to  sue  "  snc- 
ive  owners  "  for  expenses  of  paving  streets, 
(eld,  that  a  mortgagee  in  possession  was  a  "  sue- 
ive  owner  "  within  the  Act ;  and  that  the  execution 
I  charge  did  not  disable  the  corporation  from  their 
it  ot  action  for  the  paving  expenses.— ^^ac&5urn 
VOffiiion  y.  MickeUhwaii^  a.B.D^54  L.  T.  539. 

4.  Btftd  —  Paving^  Ac,  ^-  ExpenoB  •—  Noti^  to 
}er^2ionmeompUanee'^Work$  done  by  local  board 
SiHic  BeaUh  Ad,  1875,  s.  160.— A  local  board 
•  notice  to  »  honse-owner  to  pave  in  a  specified 
HMT  the  part  of  a  street  on  which  his  property 
lltsd,  and  after  default  by  him  did  the  work  them- 
WB,  but  as  it  proved  nnneoessary  they  omitted  to 
^soncrete  nnder  the  footway  as  required  by  the 
On  this  ground  the  owner  resisted  a  claim  by 
1  to  recover  the  expenses  from  him. 
that  the  omission  of  a  detail,  stated  as  a 

I  to  the  defendant,  did  not  invalidate  the  notice, 
[that  the  board  were  entitled  to  recover. 

_  nent  of  the  Court  of  Appeal  reversed.— if  c<on 
il  Board  ▼.  LewBcy,  h.l.  745 — 11  App.  93  ;  65 
|IQ.B.404;  54  L.  X.  657. 

!•  B^eet  —  Paving,  <fcc.  —  Expenses  —  Notice  to 
kn^Waiver—Payment^Public  Health  Act,  1848, 
n— Xoea{  Government  Ad,  1858  (21  4s  22  Vict. 
g), «.  n^Public  Health  Ad,  1875,  «i.  150,  257. 
Ks  plaintiffs  incurred  expenses  in  paving  a  street 
iMt  having  served  on  the  defendants,  who  were 
msrs,  a  notice  under  section  69  of  the  Public 
m  Act,  1848  (to  which  section  160  of  the  PabUc 
pk  Act,  1875,  now  corresponds)  requiring  them  to 
Pift  work  themselves.  The  plaintlfb  claimed  in 
'aetion  a  declaration  that  the  expensea  were  a 
Itge  on  the  defendants'  property,  under  section  62 
^  Local  (Government  Act,  1858  (to  which  section 
^  of  the  Local  Government  Act,  1876,  oorres- 
t^)*  It  was  proved  that  B.,  a  predecessor  in  title 
Ae  defendants,  had  taken  from  the  plaintiffs  a 
^pt  for   a   payment   in    respect   of    the   same 


leld,  that  the  plaintifb  were  not  entitled  to  recover, 
^e  service  of  the  notice  under  section  69  was  a 
>^tion  precedent  to  liabUity  on  the  part  of  the 
"iHlants  in  respect  of  the  expenses,  and  the  pay- 
^  by  B.  could  not  operate  as  a  waiver  of  the  omis- 
^  to  give  the  notice.— ^orntiwriA  Looal  Board  v. 
V^  O.A.  334. 

p.  Btrutr^  Paving,  Ac-^EkcpenseB^Ptivate  road 
apportionment  —  CondmiveneiS  —  Public  Health 
^  1B75,  M.  150,  257.— A  road,  owned  by  private 
^n,  who  have  erected  gates  at  intervals  across  it 
I  charged  sums  of  money  as  tolls  from  persons 
^  it  with  vehicles  or  cattle,  is  a  "street'*  within 
nieantog  of  section  150  of  the  Public  Health  Act, 
'^1  to  Bs  to  give  the  local  authority  power  to  charge 
*<^nses  of  paving  the  road  upon  the  adjoining 
jers  or  occupiers. 

^  railway  company  was  assessed  to  the  expenses  of 
™g  a  street  under  section  150  of  the  PubUo  Health 
M875,  in  respect  of  a  frontage,  part  of  which  was 
J^jJ^  in  two  different  places  from  the  road  by 
^nf  belonging  to,  and  ooenpled  t)79  other  pexflons. 


Held,  upon  a  summons  for  payment  of  the  appor- 
tionment, that,  as  the  surveyor  of  the  local  authority 
had  jurisdiction  to  make  an  apportionment  to  some 
extent,  the  apportionment  was  binding  under  section 
257,  not  having  been  disputed  within  three 
months  ;  and  that  the  railway  company  could  not 
give  evidence  to  show  that  they  had  been  assessed 
partly  in  respect  of  property  not  fronting,  adjoining, 
or  abutting  on  the  road. — Midland  Railufay  Co,  v. 
Watton,  o.A.  624—17  Q.  B.  D.  30 ;  55  L.  J.  M.  0.  99  ; 
54  L.  T.  488. 

17.  Urban  authority — Oontrad^Intereit  of  officer 
-^Public  Health  Ad,  1875,  «.  193.— Section  193  of 
the  Public  Health  Act,  1875,  enacts  that  ofQcers  or 
servants  of  a  local  authority  shall  not  in  any  way  bo 
concerned  or  interested  in  any  bargain  or  contract 
made  with  any  such  local  authority,  and  that,  if  any 
such  officer  or  servant  is  so  concerned  or  interested, 
he  shall  be  incapable  of  holding,  or  continuing  in,  any 
ofQce  or  employment  under  the  Act,  and  shall  forfeit 
the  sum  of  £50. 

Held,  that  a  contract  in  which  a  local  authority  by 
one  of  its  oifioera  or  servants  is  interested  when  it  is 
made  is  void. — Melliea  v.  Shirley  and  Freemantle 
Local  Board,  o.a.  187—16  Q.  B.  D.  446;  55  L.  J. 
Q.B.  148;  58L.  T.  810. 

18.  Watercourse  —  **  Sewage  purposes^*  —  Public 
Health  Ad,  1875,  s.  32.— Cleaning,  levelling,  and 
cementing  the  bottom  of  a  pool  which  receives  the 
effluent  from  sewage  works  is  a  work  for  sewage  pur- 
poses within  section  32  of  the  Public  Health  Act, 
1875. 

Decision  of  North,  J.,  reversed.— fTtmUedon  Local 
Board  v.  Croydon  Bural  Sanitary  Authority,  o.a. — 
32  Ch.  D.  421. 

See  also  Arditkatiov,  2 ;  Highway,  3 ;  Jusncx  of 
TKB  PxACB,  3,  5,  6 ;  Lands  Clauses  Consolioation 
Act,  4  ;  Mabkbt,  1,  3  ;  Mumioipal  Cobpobatiok,  1 ; 
kt7isancb  4. 

LOOKE  KING'S  ACT.— See  AnKiNisTAATioy,  12. 

LODGER.— See  Elxotioit    Law,   13;    Laitdlobd     amtd 

TlNANT,  3. 

LORD  CAIRNS'  ACT.— See  Estoppel,  2. 

LORD  ST.  LEONARDS'  ACT.— See  Exbcutor,  3.     ' 

LORD    TENTERDEN'S    ACT.  —  See    PaiKciPAL  and 

SUBBTT,  1. 

LUNACY  :— 

1.  Asylum^^Order  for  reception — Particulars — 
Discharge — Lunacy  Begulation  Ad,  1845  (8  <fe  9  Vict, 
c.  100),  s.  72— Zunacy  Begulation  Ad,  1853  (16  A 17 
Vid.  c.  96),  s.  4.— By  16  &  17  Vict.  c.  96,  s.  4,  the 
statement  of  particulars  required  to  be  given  with  an 
order  for  the  reception  of  a  lunatio  is  made  part  of 
the  order,  and,  if  the  language  of  the  statement  is 
such  that  a  reasonable  man  can  understand  it,  the 
statement  is  in  aocordanoe  with  the  Act. 

Where  a  person  at  whose  request  a  patient  has  been 
placed  in  a  private  lunatic  asylum  duly  gives  an  order 
under  8  &  9  Vict,  c  100,  s.  72,  for  the  discharge  of 
the  patient,  those  in  charge  of  the  asylum  have  no 
discretion,  but  must  discbarge  the  patient  as  soon  as 
it  is  reasonably  practicable  to  do  so,  having  regard  to 
the  circumstances  of  the  case. — Loun  v.  Fox,  c.a. 
144—15  Q.  B.  D.  667  ;  54  L.  J.  Q.  B.  561;  53  L.  T. 
886. 

2.  Tnquiry'^Commencement  of  lanacy^-^Luncuy 
Begulation  Ad,  1862  (25  <fe  26  Vid.  e.  86),  s.  8.— The 
effect  of  the  Lunacy  Regulation  Act,  1862,  s.  3,  Is  to 
take  away  the  power  that  existed  under  the  Lunacy 
Begulation  Act,  1863,  0.  47,  of  directing  an  inquiry 
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from  what  date  an  alleged  luaatiohaa  been  of  ansoand 

mind. 

t    Opinion  of  James,  L  J.,  in  In  re  BoUomaioTf  L.  K. 

9  Oh.  677,  dissented  tjtom, — In  re  Danhy,  lun.  125 — 

30  Oh.  D.  320 ;  55  L.  J.  Oh.  583. 

3.  Lease — Rent  accruing  after  lunatic*s  death — 
Action  by  committee — Lunacy  Regulation  {Ireland 
Act,  1871  (34<jfe  35  Vict,  c.  22), «.  51.— The  committee 
of  a  lunatic  cannot  sue  for  rent  of  freehold  estate 
of  the  lunatic  accruing  after  his  death,  though 
reserved  to  the  committee  by  covenant  in  a  lease. — 
Foot  v.  Leslie,  bx.b.  (Ir.)— 16  L.  R.  Ir.  411. 

4.  Petition^'Signaturt  hy  aolieitor — London  agent 
— Lunacy  Regulation  Act,  1862,  ss.  12,  13. — ^Notioe  to 
an  alleged  lunatio  of  an  application  for  an  order 
under  the  Lunacy  Begulation  Act,  1862,  cannot  be 
signed  by  the  London  agent  of  the  petitioner's  solid* 
tor  as  agent,  but,  if  duly  authorised,  he  may  sign 
the  petition  as  solicitor  for  the  petitioner.^— Zn  re 
Summerville,  luk.  185—31  Oh.  D.  160  ;  55  L.  J.  Oh. 
367. 

See  also  Oompant,  25  )  Jurisdictiow,  8  ;'  Fbobatb 
Butt  ;  Sbttlbkbnt,  17 ;  Tbustbb,  5,  6,  9. 

MAINTENANCE  :— 

**  Charity.^* — A  civil  action  for  maintenance  has 
always  been  maintainable,  but  *'  charity "  is  a  good 
defence  to  any  such  action,  nor  has  any  limitation 
been  placed  upon  "mere  obarity/'  provided  it  is 
bond  fide.^Barri8  v.  Brisco^  c.a.  729—65  L.  J.  Q.  B. 
423 ;  55  L.  T.  14. 

See  also  Adhinistbation,.  18  ;  Pivobcb,  7  ;  Husband 
AND  WnpB,  6 ;  Infant,  3—5 ;  Jubisdiction,  8 ; 
T&U8TBB,83;  Will,  13,56. 

MALE  SERVANT'S  TAX:— 

Oeccuional  service-^Oroom — Inland  Revenue  Act, 
1869  (32  dk  33  Vict.  c.  14),  s.  IS-^Inland  Revenue  Act, 
1876  (39  A  40  Vict,  c  16),  s.  5.— If  a  manservant  is 
employed  partially  as  a  groom  bnt  substantially  in 
some  other  capacity,  his  employer  is  exempted  by 
39  &  40  Vict.  c.  16,  s.  5,  from  the  tax  imposed  by 
32  &  33  Vict.  c.  14,  s.  19. 

H.  was  employed  by  W.,  a  farmer,  to  attend  to  the 
bullocks  in  his  yard  and  to  work  on  the  land,  and 
also  to  feed  W.'s  pony.  He  also  cleaned  the  harness 
-  and  washed  the  trap  when  necessary,  and  occasionally 
drove  with  bis  master  to  the  railway  station.  W. 
occasionally  attended  to  the  harnessing,  nnharness' 
ing,  and  groomiug  of  the  pony  himself. 

Held,  that  H.  was  only  occasionally  and  partially 
employed  as  a  groom,  and  that  W.  was  exempt  from 
the  tax,^YeUand  v.  Winter,  a.B.D.  121—53  L.  T. 
912. 

MAUOIOUS  PROSECUTION:— 

Reasowible  and  prohaUe  cauH — Burden  of  proof- 
Corporation  aggregate, — In  an  action  against  a  rail- 
way company  for  malicious  prosecution  it  is  for  the 
plaintifC  to  prove  want  of  reasonable  and  probable 
cause  and  malice,  and  if  the  Jury  are  satisfied  that 
the  defendants  took  reasonable  care  to  satisfy  them- 
selves of  the  true  facts,  and  honestly  believed  in  the 
case  which  they  laid  before  the  msgistrates,  the 
defendants  are  entitled  to  a  Terdict. 

Per  Lord  Bramwell. — An  action  for  malicious  pro- 
secution will  not  lie  against  a  corporation  aggregate, 
— Ahrath  v.  North-Eastern  Railway  Co.,  h.l.— 11 
App.  247,  55  L.  T.  63. 

MANDAMUS.^See  Elbction  Law,  4;  Gas;  Jubticb 
OF  THB  Pbacb,  9 ;  Local  Oovbbnmbnt,  6. 

MARINE  INSURANCE:— 

1.  Chartered  freight -^  Time  pciiey '^  Duration  of 


ff'sA;.— •The  plaintiffs  chartered  tbeit  vendj 
months  at  a  certain  rate  of  freight,  vitk  1 
to  the  charterers  of  continuing  the  cbsite,^ 
of  the  charter-party  providing  that,  b  the  i 
loss  of  time  arising  from  spedfled  aoddc8ti,| 
▼essel  becoming  incapable  of  steamiifg  or  p 
payment  of  hire  was  to  cease  until  it  wiiiB| 
cient  state  to  resume  theToyage.  Thsi' ' 
an  insurance  on  the  chartered  freight  for  i 
whereby  the  underwriters  agreed  to  pay  '^ 
only  which  might  ariae  in  clause  6  of  the| 
party  for  accidents  "  occurring  doling 
During  the  period  covered  by  the  poliej  t 
met  with  an  accident,  but  the  damage  wsij 
covered  till  after  that  period,  whsn  it 
and  found  to  be  so  damaged  as  to  requre  c 
repairs,  and  the  charterers,  who  hsdeostt 
charter,  gave  notice  to  the  plaintiifi  thill 
would  cease  until  the  vessel  was  m  a  flB| 
resume  employment.  There  had  been  no  I 
during  the  currency  of  the  policy. 

Held,  in  an  action  by  the  plaintiffi  to  i 
the  policy  for  the  loss  of  hire,  that,  thoigh  t 
which  occasioned  the  loaa  of  hire  oceoncdd 
period  covered  by  the '  policy,  the 
not  liable,  aa  the  loaa  of  hire,  whieh  vis  ( 
insured  against,  did  not  ooonr  during  that  | 

Decision  of  the  Queen's  Bench  Division  (i^ 
W.  R.  458)  affirmed.— fToii^A  v.  Heai, 
L.  J.  Q.  B.43;  53  L.  T.  809. 

2.  Concealment — Knowledge  of  agenL- 
ance  cdfected  in  Ignoranoe  of  material  facto] 
to   the   assured,    but  known  to  broken  \ 
employed  by  him  in  negotiating  the 
purposely  kept  back  thdr  knowledge 
he   might  effect  an  asauranoa  on  man 
terms,  bnt  through  whom  the  assanaee 
efieotedy  is  not  enforceable. 

(Lord  Esher,  M.R.,  diss.).^BlaMm  \ 
C.A.— 55  L.  J.  Q.  6.  347. 

8.    Concealment — Material  fad^Af 
lighterman.^^The  nnderwriiers  on  a  i 
ance  on  goods,  including  risks  on  cralto  a 
charged,  with  the  plaintiffs'  knowledge,  li 
of  premium  where  lighterage  was  dons  os  I 
that  the  lighterman'a  UabUity  should  be brij 
only  than  in  oases  were  the  llghtermss  t  ' 
of  a  common  oarrier.    The  plaintiifi  <  ~ 
defendant,  an  underwriter    at  Lloyd'i,  i| 
insurance  on  goods  to  include  risk  oe  < 
lighters,  with  no  reoourae  against  ligbU 
the  policy  was  effected  the  plaintiff  had  ib| 
ment  with  a  lighterman  to  do  all  hii  T 
terms  of  being  liable  only  for  negligSBor. 

Held,  that,  if  the  plaintiffs  intended  f 
be  landed  under   such   an   arrangeDcslJ 
lighterman,  a  prudent  nndetwriter  voiHJj 
fact  into  account   In  estimating  ths  ; 
therefore  a  jury  would  be  JusUfled  in  f 
failure  to  inform  the  defendant  of  the  i 
was  a  concealment  of  a  material  fact  sad « 
policy ;  and  that  a  disdoeure  of  the  i 
the  defendant's  solicitor  was  notice  to  tbe4 
--Tate  V.  Hyelop,  c.a.— 15  Q.  8.  D.  3«  Jl 
Q.  B.  592. 

4.  Duration  of  nsJfc— "  AU  riik  of  er^ 
landed  "^Transhipment,— A  policy  «»f  'f^ 
goods  from  Hull  to  London  i^cloded  ^ 
craft  until  the  said  goods  be  diacbaig«  < 
landed,"  On  their  arrival  in  the  port  oT  i 
goods  were  placed  on  lighters  for  tnaabipr 
export  vessel  instead  of  being  ^^^^^^^^awu 
waiting  nntU  the  export  vessel  was  ns^" 
them,  were  lost  through  Uie  swanpiag"  ^* 
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as  the  oaatom  with  saoh  goods,  on  their  aniTal 
mdon,  to  tranship,  and  not  to  land,  them, 
dd,  that  the  Lose  was  not  coyered  by  the  policy. — 
iw  ▼.  Merchant  Marine  Inauranee  Co,,  o.a.  673 
Q.  6.  D.  354;  55  L.  J.  Q.  B.  420. 

Ferih  of  the  Bea-^Maehinery'^Injury  to  pump^ 
mgine^ — By  a  policy  ol  marine  insurance  on  a 
Bsbip  and  machinery,  including  donkey-engine 
boilers,  pumpsy  and  all  connections,  the  perils 
ed  against  were  the  usual  perils — namely,  of  the 
men-of-war,  fire,  &o.,  and  all  other  perils, 
p,  and  misfortunes  that  had  or  should  come  to 
;urt,  detriment,  or  damage  of  the  subject-matter 
•arance.  For  the  purposes  of  the  voyage  it  was 
•ary  to  pnmp  water  into  the  jnain  boilers  by 
IS  of  the  don Jcey -engine  and  pump  in  the  usual 
but,  owing  to  a  check  yalve  being  stopped,  the 
bamber  in  the  pump  became  filled  with  water  and 

Id  (Lord  Esher,  M.B.,  dissenting),  that  the 
kge  to  the  pump  was  a  loss  coyered  by  the  general 
s  in  the  policy,  it  being  a  loss  incident  to  the 

Son  of  the  vessel  during  the  voyage,  and 
generis  with  a  loss  from  "  perils,  of 
ipa."— i7amt^(o»  v.  Thames  and  Mersey  Marine 
pnee  Co.,  o.a«  674—17  Q.  B.  D.  195 ;  55  L.  J. 
^390 

! 

Warranty — Time  policy — Average  —Succeesive 
R.— Where  a  time  policy  of  insurance  on  a  ship 
lbs  a  memorandum  whereby  the  ship  is  warranted 
la  from  average  under  three  per  cent,  unless 
Hal,'*  in  order  to  see  whether  the  limit  in  the 
korandnm  has  been  exceeded,  average  losses  which 
»  ooourred  on  the  same  voyage  during  the  period 
led  must  be  added  together,  but  not  those  which 
)  occurred  on  different  voyages  during  that  period, 

therefore  under  a  policy  containing  such  a 
loiandum,  underwriters  are  not  liable  in  respect 
iiitioct  average  losses,  each  of  which  ooourred  on 
Iparate  and  distinct  voyage  daring  the  period 
INd,  and  amounting  to  less  than  three  per  cent., 
Mh  in  the  aggregate  the  loasea  ezoeeded  that 

idgment  of  Stephen,  J.,  reversed.— iStetoaW  v. 
e^rUs'  Marine  Insurance  Go,,  o.a.  208—16 
I B.  619  ;  55  L.  J.  Q.  B.  81 ;  53  L.  T.  892. 

.  Bye^law — Restraint  of  trade, — A  bye-law  for 
tegolation  of  a  market,  setting  apart  different 
»es  for  the  carrying  on  of  wholesale  and  retail 
l^)  is  not  unreasonable  as  being  iu  restraint  of 
le.— iSfriAs  v.  Collins,  a.B.n.  459. 

•  Orant-^**  In  eivejuzta" — Extension  of  rights, — 
%  Obarles  II.  granted  market  rights  '*  in  sive 
^**  Spittle-square  to  B.,  his  heirs  and  assigns. 
u>d  his  successors  in  title  laid  out  the  square  as  a 
tot  with  four  internal  streets.  The  adjoining 
^as  to  the  ownership  of  which  no  evidence  was 
fleoming,  was  also  laid  out  in  four  external  streets, 
f  irhicb  the  owners  of  the  market  exercised,  from 
^  of  liviog  memory,  market  rights. 

«ld,  that  the  market  rights  **in  sive  juxia" 
ftle-Bquare  extended  over  the  four  external  streets, 
that  it  must  be  inferred  that  those  streets  were 
"cated  to  the  public  subject  to.  the  market  rights. 
!l?»  »  ****^  *^®  *'*'**  °'  market  righto  *'  in  dive 
^  a  certain  place  would  extend  to  a  reasonable 
Unce  beyoud  the  place  the  subject  of  the  grant. 
Judgment  of   the   Court   of    Appeal  (reported  33 

•  R-  93,  14  Q.  B.  D.  245)  afBrmed,— il^torney- 
nval  V.  Borner,  h.l.  641—11  App.  66  j  55  L.  J. 
^•1^3;54L.T.  281. 


8.  Olitruction-^Injunction'^^l  Geo.  3,  c  xxix.,  s. 
58 — Metropolis  Local  Management  Act,  1855  (18  A 
19  VicU  c.  120),  ss,  90,  91,  96,  and  108.— A  district 
board  of  works,  under  statutory  powers  conferred  by 
57  Geo.  3.  c.  xxix.,  s.  58,  and  18  ft  19  Vict.  c.  120,  s. 
108,  threatened  to  erect  posts  by  the  side  of  public 
footpaths  along  the  public  roads  leading  into  the  area 
of  Spitalfields  Market,  to  preserve  the  rights  of  the 
public  and  insure  the  safety  of  foot-passengers. 
This  would  interfere  with  the  access  to  the  market, 
which  had  been  enlarged  by  pulling  down  hoifses 
belonging  to  the  plaintiff. 

Held  (affirming  the  decision  of  Bacon,  V.O.),  that 
such  an  exercise  of  the  board's  powers  would  be  an 
interference  with  the  "rights  and  privileges  vested  in 
the  plaintiff  in  refeience  to  a  market"  within  the 
exception  in  18  k  19  Vict.  c.  120,  s.  91,  and  that  the 
plaintiff  was  entitled  to  an  injunction.— Corner  v. 
Whitechapel  District  Board  of  ProrJfe«,c.A.— 55  L.  J.  Ch. 
289. 

4.  Sale  out  of  market-place^"  Town^'-^Privale 
Acts  —  Extension  of  area  of  borough.  —  A  local 
market  Act  passed  in  1822  imposed  a  fine  on  any 
person  convicted  of  selling  vegetables  or  other 
marketable  commodities  within  "the  town  of  B." 
otherwise  than  in  the  market-place,  or  in  the 
vendor's  house  or  shop,  but  the  Act  did  not  define 
the  limits  of  the  town.  The  town  of  B.  increased  in 
size,  and  a  local  improvement  Act  passed  in  1872 
extended  the  limits  of  the  town  and  borough  so  as 
to  make  it  correspond  with  the  area  of  the  Parlia- 
mentary borough  as  defined  by  the  Boundary  Act, 
1868,  and  also  enacted  that  all  existing  Acts  relating 
to  the  existing  town  and  borough  should  apply  to  the 
extended  area.  The  respondent  sold  potatoes  in  a 
street  in  the  borough  of  B.  about  a  mile  from  the 
market-place,  but  not  connected  therewith  by  a  con- 
tinual line  of  houses. 

Held,  that  the  words,  "  town  of  R.,"  in  the  Act  of 
1822  extended  to  the  whole  area  of  the  borough  as 
extended  by  the  Act  of  1872,  and  that  the  respondent 
was  liable  to  a  fine. — Killmister  v.  FiUon,  a.B.D.— 53 
L.  T.  959. 

MARRIED  WOMEN'S  PROPERTT  ACTS.  — See 
Bankbuptcy,  35  ;  Husband  and  Wife,  3,  8,  9,  12— 
14,  16,  17,  19;  Limitations,  Statutb  op,  8. 

MASTEK.-~See  Shipping,  8,  26—28,  33. 
MASTER  and  SERVANT:— 

1.  Employers'  Liability  Ad,  1880  (43  A  44  Viet, 
c,  42),  8. 1 — Negligence-^Coal  mine — Agent  of  owners, 
— ^The  defendants' coal  mines  were  worked  by"  butty  " 
men,  who  contracted  to  raise  the  coal  at  a  fixed  sum 
per  ton,  employing  men  for  that  purpose.  A.,  when 
employed  by  "butty"  men,  was  killed  by  an  explo- 
sion in  one  of  the  defendants*  mines. 

Held,  that  A.  was  in  the  employment  of  the  defend- 
ants within  the  Employers'  Liability  Act,  1880.— 
Brown  v.  Butterley  Coal  Co.,  a.B.D.— 53  L.  T.  964. 

2.  Employers'  Liability  Act,  1880,  «.  2-^Negligence 
— Contributory  negligence, — The  defence  of  contribu. 
tory  negligence  may  be  set  up  in  an  action  under  the 
Employers'  Liability  Act,  1880. — McEvoy  v.  iVater- 
ford  Steamship  Co,,  ex.d.  (Ir.)— 18  L.  R.  Ir.  159. 

3.  Employers'  Liability  Act,  1880,  «.  1,  subsection 
1;  8,  2,  sub-section  3 — Negligence — Contributory 
negh'gence^Knowledge  of  de/eet.—The  effect  of  the 
Employers'  Liability  Act,  1880,  is  that  an  employer, 
when  sued  by  a  workman  under  the  1st  section,  can- 
not set  up  the  defence  either  of  common  employment 
or  that  the  servant  had  contracted  to  take  upon  him- 
self the  known  risks  attending  the  engagement,  but 
he  may  set  up  the  defence  that  the  servant  knew  of 
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the  defect  and  did  not  commanloftte   It  to  the  em- 
ployer. 

The  defence  of  oontribntory  nesligenoe  ia  still  left 
to  the  employer. —  Wehlin  t.  Baliardy  q.b.d.  455—17 
Q.  B.  D.  122  ;  55  L.  J.  Q.  B.  395  :  54  L.  T.  532. 

4.  Employer**  Liability  Acl^  1880,  s,  1,  «u5-«tfcf{bn 
I'^Negligence — Defect  in  machinery* — ^The  plaintifl, 
a  workman  in  the  defendants'  employ,  was  injured  by 
falling  into  a  Tat  belonging  to  the  defendants.  The 
Tat  was  in  a  dangerous  position  and  was  insuffloiently 
protected,  but  was  not  defectiTe  in  its  construction, 
and  the  plaintifE  was  aware  of  the  danger. 

Held,  that,  as  the  accident  did  not  arise  by  reason 
of  any  defect  in  the  ways,  works,  machinery,  or  plant 
of  the  defendants,  the  Ist  section  of  the  Employers' 
Liability  Act  did  not  apply,  and  the  plaintifE  could 
not  reooTer. 

Wehlin  T.  Ballard  (34  W.  R.  155,  17  Q.  B.  D.  123) 
distinguished. — Thomae  t.  Quartermaine^  a.B.D.  741 
—17  Q.  B.  D.  414 ;  55  L.  J.  Q.  B.  439. 

6.  Emphyera*  Liability  Act,  1880,  s.  1 — N'egligenee 
'^Defeet  in  machinery — Evidence. — ^The  plaintiff  was 
employed  in  pasningjute  under  a  roller.  The  roller 
was  made  In  segments  and  the  jute  caught  in  the 
interstices  between  the  segments.  The  plaintiff  com- 
plained to  the  defendants,  his  employers,  and  a  new 
roller  was 'procured  all  in  one  piece,  but  before  it  was 
placed  the  plaintiff  was  injured  in  extracting  the  jute 
from  the  interstices. 

Held,  that  there  was  cTidence  of  a  defect  in  the 
condition  of  the  machinery  known  to  the  defendants. 
-^Paiey  t.  GarmU,  q-b.©.  295—16  Q.  B.  D.  52. 

6.  Employers'  Liability  Act,  1880, «.  8—"  Work- 
man ^^'^Maie  of  $hip» — A  second  mate  and  pilot  of  a 
steamship  who  is  employed  by  the  owners  in  loading 
and  discharging  cargo  is  not  a  "workman"  within 
the  Employers'  Liability  Act,  1880.— HanraAan  t. 
Pirn,  BX.D.  (Ir.)— 18  L.  E.  Ir.  135. 

7.  Employere*  Liability  Act,  1880,  s.l,  iub^eeetion  1 
— •*  TForiks'*— i7n/lnt«A«<i  toalL^The  word"worKs»' 
in  section  1,  sub-section  1,  of  the  Employers'  Liability 
Act,  1880,  means  works  already  completed  and  con- 
nected with  or  used  in  the  business  of  the  employer, 
and  not  works  in  course  of  construction,  although  in* 
tended  afterwards  to  be  connected  with  or  used  in  the 
business  of  the  employer.— J7bti;e  t.  Finch,  q.b.d.  593 
—17  Q.  B.  D.  187. 

8.  Wrongful  dismiaeal — Miiconduct'-'Clerk — Stock 
Exchange  ipeculationa.-^Wheie  a  person  enters  into 
the  position  of  serTant  to  another  person,  the  relation- 
ship  itself  implies  that  the  serTant  is,  and  will  con- 
tinue to  be,  in  a  position  to  properly  perform  the 
duties  of  his  position,  and  therefore^  if  the  serTant 
does  something  which  is  incompatible  with  the  proper 
performance  of  his  duties,  the  master  is  justified  in  dis- 
missing him  from  the  serTice ;  and  it  is  not  necessary 
that  the  actions  which  form  the  ground  of  dismissal 
bhould  haTe  taken  place  in  the  course  of  the  serrant's 
employment. 

The  plaintiff  was  a  confidential  clerk  in  the 
employment  of  the  defendants,  who  were  merchants 
haTing  large  foreign  dealings,  and  in  the  habit  of 
buying  and  selling  stocks  for,  and  receiTing  securities 
for  custody  from,  their  customers  abroad.  The  plain- 
tiff, unknown  to  the  defendants,  speculated  on  his 
own  account,  and  to  a  Tery  large  amount^  in  differ- 
ences on  the  Stock  Exchange.  Upon  discoTering  this 
fact  the  defendants  dismissed  the  plaintiff  from  their 
FerTice,  although  be  offered  to  discontinue  snch  deal- 
ings. 

Held,  that  the  defendants  were  justified  in  dis- 
missing the  plaintiff. 

Per  Iiord  Esher,  M.^.— -If  tl^e  jury  finds  th«t  9k 


serTant  has  been  guilty  of  conduct  i 
the  proper  performanee  of  his  datisi,  I 
will  always  be  supported  by  the  os«rt-A 
FoOer,  g.a.  602—55  L.  J.  a  B.  306;  MLll| 

See  also  Banxaqptct,  29 ;  OonPAanr,  41; 
CouaT,  9 ;  BAjaass,  1,  5 ;  ELscnov  Liv,  \^ 

MAYOR'S  COURT.— See  Cbrtioriw,  1. 

METROPOLIS  MANAGEMElfT  A0T8:- 

1.  Building  line  —  New  dreet  ^  CeHifa 
architect^Meiropolii  Local  Managem&d  Ai 
(25  ft  26  Viet.  c.  102),  «.  75.~Tbe  pisintiff  a 
a  piece  of  land  for  building  purposes.  Hi  1 
new  street  at  right  angles  to  an  old  on^  At  I 
of  the  new  street  where  ft  joined  theoldoB«h 
a  comer  house  with  one  side  fsdog  tha  oU 
and  the  other  side  facing  the  new  strest  71w 
tect  to  the  Metropolitan  Board  of  Worfa  U 
the  general  line  of  buildings  in  the  new  itnet 
side  of  the  comer  house  fadog  the  new  itn 
jected  beyond  the  general  line  of  bvQdiDgi 
down  by  the  architect.  The  Testry  of  the  pnl 
tained  an  order  from  a  police  magistrstf, 
75  of  the  Metropolis  Local  Management  Ad, 
for  the  demolition  of  snch  part  of  the  boHdisf 
jected  beyond  the  iMiilding  line. 

Held,  that,  haTing  regitfd  to  tbelsogu|ei 
the  architect's  certificate^  the  building  la  qiiri 
not  form  part  of  the  new  street  ss  to  iH 
architect  had  laid  down  a  "bufldingHoe,"! 
no  offence  had,  therefore,  been  oommittad 
section  75  of  the  MetropoUs  Looal  Mi 
1862. 

Judgment  of  the  Court  of  Appesl  (i 
W.   R.  966,  27  Ch.  D.  362)  rsTeised.-i 
Kensington  Vestry,  h.l.  521—11  App.  257; 
Ch.  680. 

2.  New    building^Da)osit   of  pfaif-i 
surveyor — Public    building — AmMaa 
Metropolis  Management  Act,  1855  (18  i  iM 
e.  122),  M.  3,  28— Afefropo/M  BuHding  AdlT 
<ft   42    Viet.  c.   32),  s.    16.— An      '      " 
structurally  disconnected  with    any 
which  the  public  are  excluded,  is  not  apvUeli 
within  section  8  of   the  Metropolii  "*"" 
1855,  so  as  to  require  the  builder  to  depodt^ 
sections  with  the  nottoe  of  its  erection  to  ftti 
BurTeyor. — Josolyne  t.  Meeson,  q.b.i).— W  Uf 

3.  '*New  atreef'-^Footway --  Mdnf^l 
Management  Act,  1882  (45  dt  46  Vid.c.}i 
The  widening  of  an  old  approach  to  a  psifi^ 
ing  does  not  constitute  a  oonstmetion  of  iK 
within  section  8  of  the  Metropolis  Loesir^ 
Act,  1882.— ifefropolt^an  Board  ofWK 
a.B.D.  164. 

4.  New  street — Paving,  Jtc^Expesu 
owner^*'  Lands  "— «•  Bouaea  "— frMtoi  vj 
Metropotia  Local  Management  Ad,  '^55»*  - 
'•^Metropolia  Local  Management  Ad,  ^^^1 
Lands  upon  which  a  chapel  and  idioob  ^ 
were  leased  to  trustees,  to  be  held  bjt^^^ 
tain  trosts.  The  lease  contained  s  pw*^ 
alienation  for  a  longer  period  thsn  oae  7^r| 
trust  deed  proTlded  that  the  chspel  ^^ 
for  the  celebration  of  the  Wesl^ysB  «f^5: 
no  other  purpose  whateTcr;  bat  the  ' 
empowered,  under  certain cbcmmi^^^* 
and,  with  the  assent  of  the  Wesle/u  < 
sell,  the  premises.  ^. 

Held,  that  the  tnuteet  weie  ^^^J^lSl 
contribute  towarda  the  expenas  ^Jff^  \^| 
streets  on  vhich  the  lands  shotted,  *      1 
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H  «id  lands  within  the  meaning  of  the  Metropolii 
1  Management  Aott. 

railing  of  *'  houses  "  in  18  &  19  Viet  o.  120,  s. 
and  of  *Mand"  in  25  &  26  Viot  o.  102,  a.  77, 
Aned.-^  Wright  t.  Ingle,  c.a.  220—16  Q.  B.  D. 
55L.  J.  M.  0.17;  64  L.  T.  575. 

Bewer-^New  street^ Mdropolis  Local  Manage- 
Act,  1855,  ».  250-^  Metropolii  Local  Manage^ 
Ad,  1862,  $s.  &2,  53,  112.— Section  53  of  the 
opolifl  Local  Management  Act,  1862,  applies  to 
is,  whether  new  or  old,  which  fulfil  the  conditions 
loned  in  the  section. 

1872,  by  virtue  of  a  statute,  a  road  ceased  to  be 
Dpike  road  and  became  a  public  highway.  In 
a  brick  sewer  was  made  by  the  plaintiffs  in  a 
on  of  the  road  abutting  on  land  of  tlie  defend- 
.  Previously  there  had  been  no  sewer  in  that 
»f  the  road.  The  sewer  had  been  made  in  ?lew 
be  defendant's  land  becoming  available  as  a 
faig  site.  At  the  time  of  the  resolutions  herein- 
mentioned  there  was  on  the  defendant's  land 
one  house  erected  fronting  on  to  the  road  or 
Jug  into  the  sewer.  For  five  years  prior  to 
pry  1, 1S56,  sewers  rates  were  levied  in  respect  of 
pendant's  land.  The  plaintiffs  passed  a  resolu- 
■lat  two-thirds  of  the  expense  of  making  the 
tshould  be  paid  by  the  landowners  within  the 
■in  proportion  to  their  frontage.  The  defendant 
fa  to  pay  his  proportion. 

U,  that,  whether  the  part  of  the  road  in  question 
\  oew  or  old  street,  the  defendant,  by  section 
I  the  Metropolis  Management  Act,  1855,  was 
yt  from  liability. 

^jidd  V.  Fulham  Board  of  Works,  1  Ex.  D.  395, 
U  B.  Big.  156,  approved. 

fwycr  T.  Paddington  Vutry,  19  W.  B.  96,  L.  B.  6 
1 164,  overruled. 

dgment  of  the  Queen's  Bench  Division  reversed. 
tmiptUad  Vestry  v.  Cotton,  c.a.  244—16  Q.  B.  D. 
f  55  L.  J.  Q.  B.  213  ;  54  L.  T.  441. 

!  y^iWyman —  Qualification^" Rating — Metropolis 
i  Management  ^ef,  1855,  ss,  6,  54:-^ Poor  Rate 
mmt  and  Collection  Act,  1869  (32  <ft  33  Vict.  c. 
ft. — ^The  defendant  separately  occupied  a  garden 
pwas  jointly  rated  with  a  house  let  to  auother 
•t£18.  The  defendant  occupied  nothing  else 
hi  the  parish  ;  but  he  was  the  owner  of  several 
I  tenements  which  were  rented  by  tenants  whose 
M  appeared  in  the  rate- book  as  occupiers.  The 
i^ant  bad  agreed  with  the  overseers,  under  the 
Bate  Assessment  Act,  1869,  s.  3,  to  be  liable  for 
)oor  rates  assessed  in  respect  of  those  tenements, 
■Sgregate  rental  of  which  was  £68,  and  so 
ared  in  the  rate-book.  The  defendant  was  sued 
t  section  54  of  the  Metropolis  Management  Act, 
f  for  having  acted  as  a  member  of  a  vestry  in  a 
h  without  being  qualified  by  rating  or  occupa- 
■s  required  by  section  6  of  that  Act. 
^>  that  the  defendant  was  not  qualified  to  act  as 
ptryman,  and  was  therefore  liable,  since  he 
iot  personally  assessed  or  rated  upon  a  rental  of 
>sr  annum,  as  required  by  the  Act. 
nure,  whether,  in  order  to  be  qualified  under 
^  8>  a  person  must  be  rated  or  assessed  to  a 
uled  amount  in  respect  of  property  of  which  he 
wself  the  occupier. 

wgment  of  Lopes,  J.  (reported  15  Q.  B.  D.  82, 33 
B.  Dig.  136),  afllrmed.— Jfoflry  v.  Clark,  o.A.  66 
»Q.  B.  D.  79;  65  L.  J.  Q.  B.  69  ;  53  L.  T.  890. 

w  also  HioHWAT,  7 :  Landlobd  Awn  Tenant,  2  : 
*^»B.1,6. 

•  4yTwmni<   /or   Ua$e'T'Royalty^8pecifio  per- 


/ormano6'~ Payment  into  court. — Under  an  agreement 
for  the  lease  of  a  coal  mine  at  a  royalty,  the  lessees 
had  entered  into  possession  and  worked  the  coal.  In 
an  action  by  the  lessors  for  specific  performance  of 
the  agreement  they  disputed  the  amount  fixed  for  the 
royalty.  They  also  commenced  an  action  against 
the  lessors  for  damages  on  the  ground  of  misrepre- 
sentation and  want  of  title  to  grant  a  valid  lease. 
The  lessors  applied  that  the  lessees  should  be  ordered 
to  pay  into  court  the  amount  due  on  the  royalty. 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that, 
as  the  lessees  had,  by  their  acts,  diminished  the  value 
of  the  property,  they  ought  to  be  ordered  to  pay  into 
court  a  sum  in  respect  of  the  royalty  without  being 
given  the  option  of  going  out  of  possession. 

Cutler  V.  Simom,  2  Mer.  103,  and  Pope  v,  Qreat 
Eastern  Railway  Co.,  15  W.  B.  192,  L.  B.  3  Eq.  171, 
followed.— Leu;t«  v.  James,  o.a.  619^32  Cb.  D.  326. 

2.  Coal  Mines  Regulation  Act,  1872  (35  d;  36  Vict, 
c.  76),  «.  51^ Explosives — General  rules-^^*  Reason- 
ably practicable" — In  section  51  of  the  Goal  Mines 
Begttlation  Act,  1872,  the  words  "reasonably  prac- 
ticable" are  to  be  construed  with  reference  to 
physical  and  engineering  difficulties,  and  not  with 
reference  to  the  profitable  working  of  the  mines,  and 
the  words  "  part  of  the  mine  "  do  not  denote  such  a 
part  as  could  be  treated  as  a  separate  mine  nnder  the 
Act.—  Wales  v.  Thomas,  q.b.d.-^16  Q.  B.  D.  340. 

See  also  LrarrATioNS,  Statotb  of,  5,  7  ;  Bailway, 
4 ;  Scotland,  Law  op,  4. 

MISBEPBESENTATION.  —  See  Adultbration  ;  In. 
JUNCTION,  7 ;  LxPB  Insubancb,  4 :  FaACTiCB,  30  ; 
Phincifal  and  Aobnt,  4 ;  Principal  and  Su&btt,  1  ; 
Vbndob  and  Pobchasbr,  10, 11. 

MlSTAKE.-^See  Bankbr,  4 ;  Bankbuptct,  37 ;  Build. 
iNo  SociBTTy  3 ;  Company,  35  ;  Exboutor,  2 ;  Juris- 
diction, 12  ;  Sbttlbhbnt,  4 ;  Trustbb,  10. 

MOBTGAGB  :— 

1.  Bank'^Foreclosure^ Private  Act. — A  statutory 
provision  that  a  banlc  is  to  hold  &nf  security  which  it 
may  have  taken,  '*  for  the  purpose  of  reimbursement 
only,  and  not  for  profit,"  does  not  take  away  a 
statutory  power  of  foreclosing  a  mortgage. — Bank  of 
New  South  Wales  ▼.  Campbell,  f.o. — 11  App.  192. 

2.  Equitable  mortgage — Deposit  of  deeds-^Oift  by 
mortgagee-^ Right  to  deeds, — An  equitable  mortgagee 
merely  holds  the  deed  deposited  as  incident  to  the 
equitable  charge,  and  cannot,  therefore,  transfer  his 
interest  in  the  property  by  a  parol  voluntary  gift, 
even  although  the  deed  be  at  the  same  time  deUvered 
to  the  donee. 

Such  a  gift  will  not  entitle  the  donee  to  retain  the 
deed  as  against  the  personal  representatiTes  of  the 
equitable  mortgagee. — Shillito  v.  Hobson,  c.a.  286— 
30  Ch.  D.  396  ;  53'L.  T.  746. 

3.  Foreclosure^Personal  payment-^Form  of  order, 
—Where  the  defendant  in  a  foreclosure  action  alleges, 
in  his  statement  of  defence,  that  he  does  not  admit 
that  any  sum  is  due  from  him  to  the  plaintiff,  but 
admits  at  the  trial  that  the  whole  of  the  principal  sum 
claimed  by  the  plaintiff  is  due,  an  order  will  be  made 
for  immediate  payment  of  the  principal  sum.  — 
Instone  v.  Elmslie,  ch.d.  stl,  j.  592—54  L.  T.  730. 

4.  Foreclosure^  Sale—  Discretion  of  court-^  Coiu 
veyancing  Act,  1881  (44  &  45  Vict,  c.  41),  s,  25,  sub- 
section  2.  —  In  a  foreclosure  action  the  second 
mortgagees  and  mortgagor  requested  a  sale,  and  offered 
to  pay  into  court  a  sum  sufficient  to  meet  the  costs  of 
sale.  The  value  of  the  estate  was  insufficient  to  cover 
the  ^rst  inortgage  ;  but  the  applicants  produced  ev(- 
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denoe  that  since  the  date  of  the  action  the  Talae  had 
inoreaaed,  and  was  likely  to  increase  farther. 

Held,  that  the  court  had  no  power  to  order  a  sale, 
notwithstanding  the  Oonveyanoing  Aot,  1881,  s.  25, 
sub-section  3.  -«-  Merchant  Banking  Company  of 
London  ▼.  London  and  HanuaJtic  Bank,  ck.d.  cut.,  j. — 
55  L.  J.  Ob.  479. 

5.  ForecJoiurs  action — Delivery  of  po8$esaion. — In  a 
foreclosure  action  the  court  has  jurisdiction  to  order 
delivery  of  possession,  not  against  a  third  party,  but 
against  the  mortgagor,  even  if  possession  was  asked 
for  neither  in  the  writ  nor  in  the  statement  of  claim.— 
Salt  T,  Edgar,  ch.d.  chi.,  j.^54  L.  T.  374. 

6.  Foreclosure  action — Receiver — Discliafrge — FwT' 
ihtr  account — Form  o/order,'^The  receiver,  appointed 
before  Judgment  in  a  foreclosure  action,  receiTcd  rents 
both  before  and  after  the  day  fixed  for  payment  of  the 
mortgage  money. 

Held,  that  a  further  account  must  bs  taken,  and  a 
farther  period  of  one  month  from  the  date  of  the  new 
certificate  given  to  the  mortgagor  to  redeem. 

Jenner-Fust  v.  Needham,  34  W.  B.  409,  31  Ch.  D. 
500,  followed.— jPea^  v.  Nichohon,  ch.i>.  xat,  j.  451^ 

54  L.  T.  569. 

7.  Foreclosure  action'^ Redemption  of  prior  mort^ 
gagC'^Form  of  order, — In  an  action  for  redemption 
by  a  second  mortgagee  against  the  first  mortgagee 
and  for  forelosure  against  the  mortgagor,  the  proper 
form  of  order  is  that,  in  default  of  the  plaintiff  re* 
deeming,  the  action  stand  dismissed,  with  costs.— 
ffallett  v.  Furxe,  ck.d.  kat,  j.  225—31  Oh.  D.  312  ; 

55  L.  J.  Oh.  226 ;  54  L.  T.  12. 

8.  Foreclosure  action  —  Sale  —  Conduct —  Security 
for  costs — Conveyancing  Act,  1881,  s,  25. — At  the 
hearing  of  an  action  to  foreclose  an  equitable  mort- 
gage the  plaintiffs  applied  for  a  sale.  The  defendants 
did  not  oppose,  but  asked  for  the  conduct  of  the  sale. 

Held,  that  the  defendants  ought  to  have  the  con- 
duct of  the  sale  without  giving  security  for  the  costs 
of  the  sale,  and  that  the  sale  should  take  place  out  of 
court,  the  proceeds  to  be  paid  into  court. — Davies  v. 
Wright,  ck.d.  nob.,  j.— 32  Cb.  D.  220. 

9.  Indorsement — Recsipt  for  sum  exceeding  advance 
-^Assignment  for  value — Redemption — Negligence. — 
Mortgagors  of  an  eguitable  interest  executed  a  mort- 
gage deed,  signing  an  indorsed  receipt  for  the  full 
sum  secured  by  the  deed,  and  left  it  in  the  mortgagee's 
possession.  A  smaller  sum  only  was,  in  fact,  ad- 
vanced to  them.-  The  mortgagee,  shortly  after  the 
date  of  the  mortgage  and  before  the  time  fixed  for 
payment  of  the  mortgage  debt  had  arrived,  assigned 
the  mortgage  to  the  defendant  in  consideration  of  the 
full  amount  expressed  to  be  thereby  secured,  which 
was  paid  to  him  by  the  defendant.  The  defendant 
made  no  inquiry  of  the  mortgagors  as  to  the  state  of 
the  mortgage  debt,  nor  had  he  any  notice  of  the  sum 
actually  advanced  to  them.  The  mortgagors  claimed 
to  redeem  on  payment  only  of  the  sum  they  had 
actually  received. 

Held  (affirming  the  decision  of  Bacon,  V.O.)i  that 
there  had  been  no  negligence  on  the  part  of  the  de- 
fendant in  not  making  Inquiry  of  tbn  mortgagors  ; 
that  there  had  been  negligence  on  their  part  in  part- 
ing with  the  deed  to  the  mortgagee  with  the  receipt 
thereon  for  the  full  amount ;  and  that  the  defendant 
was  entitled  to  stand  as  mortgagee  for  the  full  amount 
he  had  paid  for  the  assignment  to  him  of  the  mort- 
gage.—2/tcArer«on  V.  Walker,  ca.  141—31  Cb.  D.  151; 
55  L.J.  Ch.  227;  53  L.  T.  731. 

10.  Power  of  sale — Sale  by  audicn^-Deposit^^ 
Payment  by  chqut — Foreclosure — Pergonal  order 
against  mortgager — Ccste — Interest — Form  of  ordtr. 


had] 


—A  mortgagee  selling  by  auction  under  Ui  ] 
sale  is  jnsti^  in  allowing  a  bidder  to  psy  V 
by  cheque. 

Where  a  judgment  combines  an  order  f«| 
payment  of  the  mortgage  debt  against  tb»  i 
on  his  covenant,  and  an  order  for  fa 
mortgagor  is  liable  to  pay  the  amonnt  so  i 
has  been  ascertained,  and  it  is  not  the  [ 
court  to  allow  six  months  from  the  date  of  J 
cate ;  but  the  court  has  a  discretioa  to  aUovf 
the  payment  to  be  made. 

In  dealing  with  the  plaintifTs  costs  of  i 
proper  course  is  to  tax  so  much  thereof 
have  been  incurred  had   the  action  been  ~ 
the  covenant  only,  and  add  them  to  the  ] 
interest  for  which  the  mortgagor  is  pctMnany| 
and  when,  subsequently,  on  taking  the  f« 
account,  the  general  costs  of  action  are 
costs  previously  dealt  with  obonld  be  allowed  I 

Decision  of  ISTorth,  J.  (reported  32  W.  K.  li 
25  Oh.  D.  636),  affirmed.— Farrcr  ▼.  £a^,< 
31  Oh.  D.  42 ;  55  L.  J.  Ch.  U9;  53  L.  T.51 

1 1 .  Priority — Assignments^ yaiiee^-'Ftmi  i 
— Stop  order^Redemption'^Oo9ts,-^Tbe 
an  interest  in  a  fund,  part  of  which  is  in 
part  in  the  hands  of  trustees,  mast,  in  ordtrj 
plate  his  title,  obtain  a  stop  order  on  the  f 
and  give  notice  to  the  trustees  as  to  the  i 
hands. 

An  incumbrancer  who  obtains  a  stop  ordsr^ 
in  court  does  not  lose  his  priority  over  a  ] 
brancer  who  has  no  stop  order  if  he 
such  incumbrance  before  taking  his 
he  had  notice  when  he  obtained  the  atop  < 

A.,  who  was  entitled  under  a  will  to  a  i 
interest  in  a  residuary  estate,  and   unA 
marriage  settlement  to  a  life  interest  in  a  I 
gaged  the  funds  to  different  perrons, 
given  to  the  respective  trustees.     In   181X1 
gaged  the  reversionary  interest  to  the  de 
gave  notice  to  the  trustoes  under  the  vilL 
1875  and  1880  he  made  five  mortgagsssfl 
interest  to  the  plaintiiZs,   who   gave 
trustees  of  the  settlement.     In  1880  ths  ] 
took  a  transfer  of  the  securities  granted 
The  defendant  took  two  further  charges  i 
sionary  interest,  but  gaye  no  notiee 
plaintiffs  sued  for  foreclosure  of  both  fsadL 

Held,  (1)  that  the  defendant,  on 
mortgages  before  1872,  was  entitled  to  i 
of  both  properties ;  (2)  that  the  defaidant'i  I 
charges  on  the  reversionary  interest  sad  1 
tiffs'  five  mortgages  on  the  life  interest  i 
deemed  in  order  of  date ;    (3)  that  ths  ] 
they  did  not  redeem,  must  psy  the 
action. 

Decision  of  Pearson,  J.»  reversed.- 
Assurance  Society  t.  Laagley,  co.— 32  I 
54  L.  T.  326. 

12.  Priority  —  EguitaUe   mortgage  —  ( 
security — Bond — Judgment — RegistrtiietL' 
able  mortgagee,  by  deposit  of  title  deeds,  dosk 
his  security  or  his  right  to  priority  by  tski^** 
sequent  bond  for  the  same  debt  and  eatsrim  9j 
registering  judgment  on  the  bond.— /«'«^^*^ 
CA.  (Ir.)— 15  L.  R,  Ir.  277. 

13.  Priority — Equitable  mortgage— Frsdfg* 
gagoT'^Constrwiive  notice — NegligeBXtr^^^^ 
negligence  not  amounting  to  fraud  is  w"^ 
a  person  claiming  under  an  equitable  titl^M^ 
from  a  person  having  the  legal  estate,  vtt^ ''^ 
facts  which,  but  for  such  negligenee,  hs  r" 
discovered. 


*ljRo|Mrtor»Ook.  3,1688.] 
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HaeweU  T.  WaUon,  30  W.  B.  40S»  21  Oh.  D.  685, 
teined. 

•olidtoTy  when  obtaining  an  adyanoo  from  a  bank, 
ibe  aeourity  of  a  depoait  of  tiUe  deeds  with  a 
lorandum  of  charge,  informed  the  bank  manager 
;  |Mirt  of  the  pzoperty  oomprised  therein  belonged 
li  listen ;  that  the/  were  aeaiating  bim  with  the 
la  in  order  that  they  might  throw  additional 
tel  into  a  colliery  in  which  he  waa  interested ; 
that  they  were  going  to  make  oonTeyanees  to  him, 
were  not  going  to  get  any  oonaideration  for  doing 
He  then  depoaited  the  deeda,  which  the  manager 
led  ofer  to  the  bank's  aolieitor  with  instructions 
ivestigate  the  title,  bat  without  communicating 
lim  the  aboTC  statements.  The  deeds  included 
conTeyanoea  from  the  sisters,  dated  the  day  pre* 
IS,  by  which,  in  consideration  of  the  release  of  a 
i  of  i400  due  from  each  of  them  respectively  to 
r  brother,  and  of  a  payment  by  him  to  each  of 
a  of  £300,  they  were  expressed  to  oonTey  their 
M  in  the  property  to  him  absolutely.  No  oon- 
ntion  was  really  paid  to  them  by  the  brother,  he 
big  procured  their  execution  of  these  couTeyances 
^  the  intention  of  defrauding  them,  but.they  had 
1  to  haTe  the  deeds  read  over  or  explained  to 
i  and  had  executed  them  at  the  request  of,  and 
Dg  in,  their  brother,  and  in  the  belief  that  the 
\  wsa  to  enable  him  to  raise  money  to  pay  o£E  an 
nbmace  on  the  share  of  himself  and  one  of  the 
Ijii.  This  he  did  out  of  the  money  advanced  by 
k,  and  thus  obtained  from  the  mortgagee  the 
I  whieh  he  deposited  with  the  bank.  He  after- 
absconded,  being  heavily  indebted  on  his 
;  account* 

that  the  conveyances  were  not  void,  as 
;  had  been  said  by  the  brother  to  mislead  the 
I  ss  to  the  nature  of  the  instrument  they  were 
"og;  that  the  contest  was  between  equitable 
and  the  discrepancy  between  the  brother's 
Qts  to  the  manager  and  the  recitals  in  the 
grance  was  sui&oient  to  fix  the  bank  with  notice 
fraud  on  the  sisters,  from  which  notice  the 
koonld  not  escape  by  the  omission  of  the  mana- 
')  inform  the  solicitor  of  the  brother's  statements  ; 
t  that  the  sisters'  claim  was  entitled  to  priority 
r  that  of  the  bank;  except  so  far  as  the  incum- 
inee  had  been  paid  off  out  of  the  bank's  money,  but 
^t  allowing  the  bank  the  benetit  of  a  charge  on 
^property  of  one  of  the  sisters  which  had  been  paid 
^  at  their  expense,  but  which  had  been  really 
iMtsd  for  the  benefit  of  the  brother. — NaUonal 
'^•vtneiaj  Bank  of  England  t.  Jatkttm,  Qwb.d.  597. 

14.  FHipriiy^EquiUabU  morigage^Legal  esfafs.— 
^^^(tk  a  mortgagor  cannot  give  the  second  of  two 
BitaUe  mortgifgees  priority  over  the  first  by  volun- 
rily  eonveying  to  him  the  legal  estate  after  the 
MeacUon  is  completed,  a  person  who  advances 
ttey  on  an  agreement  for  a  legal  mortgage  will  not, 
Mn  the  legal  mortgage  is  exeented,  be  postponed  to 
Vior  equitable  mortgagee  of  whom  he  had  no 
pee,  merely  because  the  mortgagor  had  contracted 
'  tteeute  a  legal  mortgage  to  snch  prior  equitable 
■*^ee. 

^e  owner  of  the  A.  and  B.  properties  deposited 
>w  K.  Bome  of  the  earlier  Utie  deeds  of  the  A. 
^tiy  ss  a  security  for  £300,  promising  to  execute  a 
gslmottgage.  He  subsequently  executed  a  legal  moit- 
H«  nt  both  properties  to  the  plaintiff,  who  took  with- 
n  notice  of  K.*s  charge,  as  security  for  an  immediate 
^ ;  but  the  mortgage  was  stated  to  be  subject  to  a 
^»'g«  in  lavour  of  J.,  with  whom  the  tiUe  deeds 
^«reaald  to  be  deposited.  J.'s  charge  was  only  over 
"^*  property,  though  she  had  possession  of  the  title 
>^«  relating  to  both  properties,  except  such  of  the 


earlier  title  deeda  of  the  A.  property  as  were  in  K.'s 
possession. 

Held,  that  the  mortgage  to  the  plaintiff  must  take 
priority  over  K«'8  charge,  although  the  plaintiff  had 
not  obtained  possession  of  the  title  deeds  or  made  active 
inquiry  about  them,  and  although  the  mortgagor, 
before  executing  the  mortgage  to  the  plaintiff,  bad 
agreed  to  give  K.  a  legal  mortgage. 

Maxwell  v.  Burton,  2%  W.  B.  148,  L.  B.  17  Sq.  16, 
distinguished. — Oamham  v.  Skipper^  oh.d.  icon.,  /• 
135^55  L.  J.  Oh.  263;  53  L.  T.  940. 

15.  Priority—Fraud  hy  9olieHor^B6.^owpeyance. 
— SoUoitors  induced  the  defendant  to  invest  a  som  as 
on  a  transfer  of  a  mortgage  from  the  plaintiffs, 
mortgageet,  who  were  their  clients.  They  induced 
the  mortgagees  to  execute  a  transfer  with  a  receipt, 
representUig  it  to  be  a  re-oonveyanoe  on  payment  off. 
They  handed  the  deed  to  the  defendant  and  paid  him 
interest  as  if  from  the  mortgagor.  The  plaintiiKs 
made  no  inquiry  as  to  the  mortgage.  The  solicitors 
became  bankrupt,  and  the  sum  was  never  paid  to  the 
plaintiffs. 

Held,  that  the  plaintiffs  could  not  recover  from  the 
defendant,  because,  by  handing  the  executed  deed 
and  receipt  to  the  solicitors,  they  had  enabled  them 
to  represent  that  the  sum  had  been  paid  to  the  plain- 
tiffs, and  bad  thus  given  the  defendant  .an  equity 
which  must  prevail  over  their  own  equity  as  unpaid 
vendors. — Gordon  v.  James,  c.a.  217—30  Oh.  D.  249  ; 
58  U  T.  641. 

16.  Priority— Fund  in  eourt^Judgmeni^Charg'' 
ing  order.'-'A  judgment  creditor  oannoti  by  obtaining 
a  charging  order  on  a  fund  in  oonrt»  aoqoire  priority 
over  a  previous  mortgagee  of  the  fund  who  has 
obtained  no  order,— Carter  v.  Stadden^  oh.d.  xat,  ;• 
363—54  L.  T.  870. 

17.  Priority— Fund  in  eourt^Stop  ordfor^Notiee. 
—A  second  incumbrancer  of  a  fund  in  court|  who,  at 
the  time  of  taking  his  security,  had  notice  of  the 
first  incumbrance,  cannot,  by  obtaining  a  stop  order, 
gain  priority  over  the  first  incumbrancer,  even  if  the 
Utter  never  obtains  a  stop  order.— /n  re  Holmeif 
LUN.— 29  Ob.  D.  787 ;  65  L.  J.  Oh.  33. 

18.  Priority — Judgmenit^Begiitraiionr^Btoeiver'^ 
Purehaaer  of  equity  of  redemption  —  Judgmente 
Begiitration  Act,  1864  (27  A  28  Viet.  c.  112),  s«.  1— 
^-^Judieaiure  Act,  1873  (36  dt  37  Vid.  c  66),  a.  25, 
eub'Section  8.— -A  judgment  creditor  obtained  an  order 
for  a  receiver  of  land  subject  to  an  equitable  mort- 
gage without  first  issuing  an  elegit. 

Held,  that  the  case  was  one  in  which  it  was  just 
and  convenient  to  appoint  a  receiver  within  section  25, 
sub-section  8  of  the  Judicature  Act,  1873. 

After  the  appointment  of  the  receiver  the  debtor 
sold  to  a  bond  fide  purchaser  without  notice.  The 
equitable  execution  had  not  been  registered. 

Held,  that,  under  27  ft  28  Vict  c.  112,  there  is 
no  necessity  to  register  the  execution  when  land  has 
been  actually  delivered  in  execution,  except  for  the 
porpoee  of  obtaining  an  order  for  sale^  and  that,  as 
the  appointment  of  a  receiver  is  equivalent  to  delivery 
in  execution,  the  purchaser  was  not  protected. 

Judgment  of  the  Queen's  Bench  Division  (reported 
84  W.  B.  664)  afllrmed.-«/fi  re  Pope,  o.a.  693. 

19.  Priority  —  Notice  —  Solicitor —  Conveyancing 
Act,  1882,  «.  3.— B.  was  solicitor  to  0.  and  acted  for 
him  in  a  transaction  when  0.  mortgaged  his  share  in 
a  trust  fund  to  D.  D.  transferred  his  mortgage  to 
E.,  and  B.  acted  as  £.'s  solicitor  in  that  transaction. 
0.  mortgaged  the  same  share  to  F.  by  a  deed  which 
contained  no  reference  to  a  prior  incnmbiance,  and 
B.  acted  aa  solicitor  for  0.  and  F.  in  that  transac- 
tion. 
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Held»  tbat  F.,  wbo  gave  notloe  to  he  tnutees  of 
the  fond  before  E.»  had  priority  over  E.^  and  tbat  B.'b 
kno^rledge  of  E.'s  mortgage  did  not  afleofc  F.  with 
notice  of  it. — In  re  Coatina*^  Tru$i$,  oh.d.  ohx,,  i. 
393—31  Oh.  D.  671  ;  55  L.  J.  Oh.  662 ;  54  L.  T. 
376. 

20.  ProfiU — Mortgagee  inpoMeMion-^BaU, — When 
mortgagees  reoeife-  rente  and   profits  the  qaeetion 

\  whether  they  are  mortgagees  in  possession  depends 
on  whether  they  have  taken  out  of  the  mortgagor's 
hands  the  power  and  duty  of  managing  tbe  estate 
and  ooUeottng  the  rents* 

Decision  of  Pearson,  J.,  reversed  on  the  facts. 

N.,  hafing  a  oharge  on  settled  estates  for  her 
Jointare,  Joined  in  a  mortgage  by  her  hosband  of 
them  and  others  of  which  he  was  absolute  owner. 
The  husband  sold  some  of  the  unsettled  estates  and 
the  purohase-money  was  paid  partly  in  reduction  of 
tiM  mortgage  and  partly  to  the  husband. 

Held,  that,  whatever  equity  N.  might  have  as 
against  her  husband,  the  mortgagees  could  not  be 
charged  with  the  sum  paid  to  him. 

Decision  of  Pearson,  J.,  affirmed. — Noyte  t.  PoUoch^ 
C.A.  383—88  Oh.  D.  53 ;  55  L.  J.  Oh.  513;  54  L.  T. 
473. 

21.  Receiver — Mortgagee  in  paBieaion-^Jadicature 
Aetf  1873,  s.  25,  euh'sedum  8.  —A  first  mortgagee  in 
possession,  who  had  in  her  hands  surplus  rente  after 
payment  of  Interest  and  costs,  made  an  application, 
supported  by  subsequent  incumbrancers,  for  tbe 
appointment  of  a  receiver. 

Held,  that  the  application  should  be  granted. — 
Maeon  t.  WetMy^  oh.d.  t.o.b.  498—32  Oh.  D.  206 ; 
55  li.  J.  Oh.  507 ;  54  L.  T.  586. 

22.  Eedemption  —  Auignmeni — Account  — 22e-con- 
veyanee — (7o«(s.— -The  liability  of  a  mortgagee  in  pos* 
session,  who  assigns  hii  mortgage,  to  account  to  the 
mortgagor  for  the  profits  of  the  estate  after  ^he 
asalgnment,  exists  only  where  the  assignment  is  volun- 
tary, and  not  where  it  is  made  by  order  of  the  court. 

A  mortgage  comprised  both  real  and  personal  estate, 
and  contained  a  power  of  sale  which  was  not  exer- 
cised. The  mortgagor  died  intestate  as  to  real  estate, 
and  without  any  known  heir**at»law.  The  mortgagee 
thereupon  enteved  into  poesession  of  tbe  reel  estate 
and,  on  the  legal  personal  representative  of  the  mort- 
gegor  coming  to  redeem,  claimed  to  hold  the  real 
estate  freed  from  the  equity  of  redemption,  offering 
to  re-assign  the  personal  estate  on  payment  of  a  pro- 
portionate part  of  the  debt. 

Held  (aiflrmiug  the  decision  of  Bacon,  Y.O.),  that 
the  legal  personal  representative  was  entitled  to  re- 
deem the  whole,  but  tbat  the  ro-conveyance  of  the  real 
estate  to  the  legal  personal  representative  should  be 
made  subject  to  such  right  or  equity  of  redemption 
as  might  be  subsisting  therein  in  any  other  person  or 
penons* 

Psaros  V.  jrcrriss,  18  W.  9.  196,  L.  B.  5  Oh.  887, 
followed. 

In  an  action  to  redeem  a  mortgage,  the  mortgagee 
raised  a  defence  under  which  he  no  longer  treated 
himself  as  mortgagee,  but  laid  claim  to  part  of  the 
mortgagad  estate. 

Held,  that  he  might  properly  be  made  to  pay  the 
oosts  of  the  action. — Freke  v.  Oalmady,  o.a.  571—32 
Oh.  D.  408  ;  55  L.  J.  Oh.  546. 

23.  Sedempiion  —  Conaotidaiian,  -—J.,  on  the 
31st  of  October,  1877|  mortgaged  to  the  Oity  of 
London  Brewery  Oo.  a  public-house  known  as  '*  Tbe 
Union,'*  held  by  him  on  a  lease  of  thirty-one  years 
from  the  25th  of  Haroh,  1855,  to  secure  dBl,000  and 
further  advances.  On  the  same  date  he  mortgaged 
the  same  premises,  subject  to  the  prior  mortgage,  to 


Messrs.  B.  &  Oo.  to  secure  £600.   Oa  ik 
October,  1878,  he  again  mortgaged  the 
to  the  plaintiff  B.,  to  secure  jB800  sod 
vances,  subject  to  the  two  prior  mortgifK. 
6th  of  February,  1883,  a  nev  Isase  o(  Xhi 
was,  with  the  ooncurreiioe  of  his  mortgiga^ 
to  J.,  and  three  mortgages  were  made  bj 
substitution  for  the  mortgages  oa  the 
lease.    The  new  mortgage  to  the  Bawof 
tained  a  clause  excluding  ssotion  17  of  ths 
ancing  and  Law  of  Property  Aet,  1881.  S. 
and  the  plaintiff,  by  memoranda  of  the 

agreed  to  give  the  Oity  of  London  , 

priority  in  respect  of  their  secority.  J.  U 
the  23rd  of  October,  1881,  made  a  BoitgigBl 
Oity  of  London  Brewery  Co.  to  seoois  ilJM 
another  public-house  called  "  The  Duke  ol  1 
and  in  1882  and  1888  he  made  a  seeoad  mi 
and  a  further  charge  on  the  saas  pnpertf  ft 
defendant  W.  On  the  10th  of  Septeaber,  1881^ 
aecuritiee  on  The  Union  and  The  Dak»  nf  1 
held  by  the  Oity  of  London  Brewery  Oo.  vatfe 
f erred  to  the  defendant  W. 

Held,  that  the  plaintiff  B.,  as  third  noiM 
The  Union,  could  redeem  the  two  prior  sa^ 
on  that  house,  and  that  the  first  mortgicw^  V 
not  entitled  to  consolidate  the  morCgsgei  '^ 
over  The  Union  and  The  Duke  of  T 
tively. — Bird  v.  TTenn,  oh.d.  sh.,  i.  651 
933. 

24.  Bedemption — De/auU^Poredoun 
Beceiver— Receipt  of  rent  after  eertiJUate.- 
closure  action  a  receiver  had  been  appola 
order  for  foreclosure  made,  the  time  fixed  t 
tion  being  six  months  after  the  date « 
clerk's  certificate.  The  mortgagor  mad«  ( 
payment. 

Held,  that,  notwithsUndIng  that  the  i 
his  hands  rents  paid  between  the  date  ( 
cate  and  the  day  fixed  for  redemption, 
forecloeure    absolute    ahould  .be  iBade.->fl 
Stephene^  ob.d.  v.o.b.  410^32  Oh.  D.  IM;  I 
Oh.  511 ;  54  L.  T.  230. 

25.  Bedemption^De/auU-^Fondotm 
Beceiver — Beceipt  of  rent  after  cerUfi 
account — Affidavit, — A   receifer  of 
erty  was    appointed  and  aftervaids  tl 
foreclosure  judgment  was  girea,  tbe  tiiso  i 
tion  being  fixed  at  six  months  after  the 
The  receiver  received  rents  after  the 
before  tbe  aixmontha  had  elapaed.   Tbe 
failed  to  pay  by  the  time  fixed  for 
mortgagees  applied  for  foredlosare  sba 

Held,  that  the  sum  in  the  leoeiTer's 
in  reduction  of  the  principal,  inteteitft  sad 
tbe  mortgagor  must  be  served  with  do( 
application  for  foreclosure  absolate ;  thst< 
due  up  to  the  day  of  giving  notioe  migbt^^ 
by  aiBdavit  without  reoj^abig  the  '«i>J|2| 
chambers,  the  receiver  also  making  sasfldiw^ 
had  received  nothhig  ainoe  the  day  ftnd^Q 
tion;  and  that  an  order  for  fowdo^^?! 
ought  to  be  made  allowing  the  mortgifon''' 
in  which  to  redeem.  .,  a  a 

Decision  of  Pearson,  J.  (34  W.  B.M^J^| 
600),  varied.— JefiJMr.^icst  v.  Ntdksm,  (U.  ""^I 
Oh.  D.  582  ;  56  L.  J.  Oh.  622;  56  I*T,«. 

26.  iMempfibn— £bei»i^'(m— ifor^^^ 
personal  fnyperiy—Heir-ai4aw  «"******^jiP 
had  mortgaged  both  real  and  penooslei«iM^y| 
tete  aa  to  real  eetate.  and,  the  bel^•WJ' "■ 


unknown,  the  mortgagee  entered  into  v^fj^^ 
Held,  (1)  that  the  executrix  of  the  aorV^ 
entitled  to  redeem  the  whole  of  tbe  ptiW' 
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kir  lUyorlMr,  Oet.  2,  lft6«i] 
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OB  aasignmenty  on  payment  of  wbat  wm  found 
of  the  real  and  penonal  property  from  the  mort- 
is snbjeot  to  any  subeiating  equity  of  redemption 
f  other  person  ;  (2)  that  the  decree  ought  not  to  be 
ed  till  the  heir-at-law  had  been  aaoertained  and 
i  a  party. 

Igment  of  Baoon,  V.C.,  ai&rmed. — Hall  t.  Eeward, 
^71—39  Oh.  D.  430 ;  55  L.  J.  Ch.  604 ;  54  L.  T. 

I  Redemption  —  Mortgagee  in  poeieuion  — >  /m- 
tment  of  property — Inereaee  of  rent. — Where  a 
laortgagee  in  possesion,  after  decree  for  redemp- 
•has  expended  iPoney  on  permanent  improfements, 
not  to  be  charged  with  an  increased  rent  by  rea- 
i  the  Talae  of  the  property  having  been  increased 
the  improTements,  unless  the  expenditure  on 
VTpmenta  is  allowed  to  him. 
Bciiion  of  BaooD,  V.O.,  reversed.  —  Bright  t. 
phill,  O.A.— 54  L.  J.  Cb.  1077. 

fa.  Bevereionary  inttrtst — Adminietraiion  action 
ityment  owt  of  court — IntereBU — A  beneficiary 
tpiged  her  reversionary  share  in  a  testator's 
whicdi  waa  being  administered  by  the  court. 
irsionary  share  fell  into  possession  in  November, 
On  the  31st  of  December,  1884,  the  mortgagor 
months'  notice  in  writing  to  pay  off  the 
By  an  order  made  on  the  further  con- 
of  the  action  in  January,  1885,  certain 
in  court,  representiug  the  mortgagor's  share, 
i  carried  to  a  separate  account.  On  the  20th  of 
i  1886,  an  order  was  made  directing  payment  to 
Mntgagee  of  the  principal  money  due  to  her  and 
Mt  to  the  Ist  of  July.  The  mortgagee  was 
A  with  notice  of  the  application,  and  the  order 
made  in  the  presence  of  her  solicitor.  The 
k  was  not  completed  on  the  1st  of  July,  and  the 

tgee   did  not   receive  her  money.    Bhe  after- 
took  out  a    summons  claiming  six    months' 
lest  in  lien  of  notice. 

fHA,  that  the  principle  that,  where  the  money  is 
fsid  at  the  time  fixed  by  the  notice,  the  mort- 
P»  is  entitled  to  six  months'  further  notice,  does 
llply  where  the  mortgagee  has  consented  to  an 
I  directing  payment  to  him  of  money  in  court, 
delay  arises  in  completing  the  order. — Levy  v. 
MB,  CH.D.  PBA.,  J.  59—31  Oh.  D.  90 ;  55  L.  J.  Oh. 
54L.T.  49. 

fe^^  Timber  —  Cutting  treee  —  Injunction,  —  The 
gor  of  agricultural  land  advertised  for  sale 
trees  standing  on  the  mortgaged  property, 
li security  was  suifloient  without  the  timber,  but  it 
^ggested  that,  if  theland  was  used  for  building,  the 
Miei  would  increase  its  value, 
nsld,  that  the  mortgagee  was  entitled  to  an  in- 
Jl^n  restraining  the  mortgagor  from  cutting 
"^    ^Barper  v.  Aplint  oh.d.  fba.,  /.— 54  L.  T. 

|.  «l»o  Adxinibtxjition,  8,  12,  19  ;  Bankruptcy, 
f9i  Biu.  OP  Salb,  23;  Bvildino  Sooibtt,  1; 
■toA,  Law  op,  3 ;  Oompant,  38 ;  Oosts,  19,  20, 
mil ;  Bebb,  3 ;  Estoppbl,  4 ;  Exicutob,  3 ;  Land- 
«B>  AMD  Tbnant,  4 ;  Lamds  Olavsbs  Oombolioation 
1^1 12  ;  LiPB  Insubancb,  3  ;  Light,  2  ;  Limitations, 
ntavn  op,  1,  4;  Local  Govbbnmbnt,  13  ;  Pabtnbb- 
|"*|3;  Pbaoticb,  13,  37;  Shippino,  29;  Solicitor, 
^;  Trustbb,  2.  14,  18,  19,  28;  Vbndob  and  Pur- 
**»«».  13;  Will,  32. 

aBTMAlN.-See  Will,  29,  30. 

•'^OIPAL  CORPORATION:— 

1.  Bye^iauh-Beaeonableneee^XJltik  vires— 5^ecf 
J^^Sunday^Munieipal  Corporatione  Act,  1872 
\45  ^  46  Fic(.  c.  60),  8.  23.— A  bye-law  made  by  the 


coundlof  a  munioipal  borough,  and  providing  that 
no  person,  not  being  a  member  of  her  Majesty's  army 
or  auxiliary  forces  acting  under  the  orders  of  his 
commanding  oiflcer,  shall  sound  or  play  upon  any 
musical  instrument  in  any  of  the  streets  of  the  borough 
on  a  Sunday,  is  unreasonable  and  void.— JbAnson  t. 
Mayor,  <fto.,  of  Croydon,  q.b.d.— 16  Q.  B.  B.  709 ; 
55  L.  J.  M.  0.  117;  54  L.  T.  295. 

S.  Town  eouneiUor  —  Qualifleaiion  —  Jl^mieipal 
Gorporations  Act,  1882  (45  A  46  Viet,  c  50),  si.  9, 11, 
51. — A  person  <' entitled  to  vote"  at  a  municipal 
election  from  the  fact  of  being  on  the  burgess  roll 
within  the  terms  of  section  1,  sub-section  (8),  of  the 
Municipal  Oorporatlons  Act,  1882,  is  not  thsreby 
necessarily  a  person  "qualified  to  elect"  and  so 
"qualified  to  be  elected"  a  town  councillor  under 
sub-section  S  of  section  11  of  that  Act.  That 
sub-section  being  adopted  from  43  Vict.  c.  17, 
which  is  "an  Act  to  abolish  the  property  quali- 
fication fox  municipal  corporations,"  is  intended  to 
incorporate  the  like  relief  into  the  consolidating  Act 
of  1882.  The  proper  qualifioaticns  entitling  a  penon 
to  be  inroUed  as  a  burgess  are  given  by  section  9, 
while  by  section  11  the  qualifications  for  being  elected 
as  town  councillor  are  given.'— JF'Ztnf torn  v.  Rooaburgh, 
Q.B.D.  643—17  Q.  B.  B.  44;  54  L.  T.  797. 

See  also  Elbotion  Law,  2,  4—6. 

NATIONAL  BEBT  ACT.— See  Oipt,  1. 

NEOESSARIES.— See  Hubbanp  and  WifBi  14 ;  Ship* 
PINO,  26,  29. 

NEGEB8ITY.— See  Wat. 

NEGLIOENOE:— 

Breach  of  duty^^Sale  of  goode^Delivery — ETiri- 
loading — Defectin  carriage. — ^The  defendants  delivered 
coal  to  the  employers  of  the  plaintiff  in  a  truck  hired 
by  thedefendants  from  a  wagon  company*  The  plaintiif, 
in  the  ordinary  course  of  his  duty,  got  upon  the  truck 
to  unload  it,  when,  owing  to  a  defect  in  the  truck,  he 
was  injured.  The  defect  existed  before  the  truck  was 
sent  out  by  the  defendants. 

Held,  that  there  was  a  duty  on  the  part  of  the 
defendants  towards  the  plaintiff  to  see  that  the  truck 
was  fit  for  the  purpose  for  which  it  was  to  be  used,  and 
that  therefore  the  defendants  were  liable  for  the 
damage  caused  to  the  p\tAnUS.Slliott  v.  Nailgtone 
CoUiery  Co.^  a.B.D.  16—15  Q.  B.  D.  315;  54  L.  J. 
Q.B.  518. 

See  also  Banxbr,  2 ;  Dahaobs,  15 ;  EAsmsffT,  2 ; 
Limitations,  Statutb  op,  10 ;  Mastbr  and  Sbrvant, 
2 — 5  ;  MoRTOAOB,  9,  13 ;  Nuisancb,  2 ;  Praotiob,  49 ; 
Shipping,  18 — 19  ;  Solicitor,  12  \  TaJMYiku,  2  ; 
Trustbb,  13,  18,  19. 

NEW  SOUTH  WALES,  LAW  of  :— 

Legielative  aeaemlly^  Standing  Order — Suepeneion 
of  member — EwHueion  during  pleasure — Trespass,-^ 
The  powers  inherent  in,  or  incident  to,  a  colonial 
legislative  assembly,  are  such  as  are  necessary  for  the 
existence  of  that  body  and  the  proper  exerdse  of  the 
functions  which  it  is  intended  to  execute,  and  do  not 
include  the  unconditional  suspension  of  a  member 
during  the  pleasure  of  the  assembly. 

A.,  a  member  of  the  New  South  Wales  House  of 
Assembly,  entered  the  House  within  a  week  after  the 
passing  of  a  resolution  that  he  be  '*  suspended  from 
the  service  of  the  House,' •  and  A.,  havtog  been  re- 
moved from  the  House  and  prevented  from  re-entering, 
sued  the  Speaker  for  trespass. 

Held,  (1)  that  the  resolution  operated  only  during 
the  session  when  it  was  passed ;  (2)  that  a  Standing 
Order  adopting,  so  far  as  applicable^  the  rules,  forms, 
and  usages  of  the  British   House  of  Oommoiki.  was 
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Talid,  bat  extended  only  to  roles,  forma,  and  nsages 
exteting  at  the  date  of  the  Standing  Order.— Barton  t. 
Tayhr,  p.a-— 11  App.  197 ;  55  L.  J.  P.  0.  1. 

NOTIOB  in  BANKBUPTOf.  —  See  BAinutupror,  11, 
18. 

KOTIOE  of  AOTION'.— See  Local  GoysamcBNT,  8. 

NOTIOB  to  QUIT.— See  LinoiiORD  and  Tbnaiit.  13. 

NOTICE  to  TREAT.— See  Lands  Olausbs  Consolida. 
TioN  Act,  9,  10. 

NUISANCE:— 

1.  HighuHiy'---'Waierpipe»^Preieription^  AequieB' 
tetue  by  local  acitAor%. — The  corporation  of  the  toim 
of  P.  had  for  lateral  years  snpplied  water  to  the 
town  of  F.,  and  for  that  purpose  had  broken  up  the 
highways  at  F.  when  necessary.  These  acts  were  not 
aathoriaed  by  statute  nor  by  the  charter  of  P.,  but  the 
eorpoiation  relied  on  irrevocable  licences  by  the  high- 
way  surreyon,  the  predecessors  of  the  F.  Local  Board, 
aud  on  prescription. 

Held,  (1)  that  the  corporation  had  no  power  to 
break  vp  the  roads  of  the  adjoining  district ;  (2)  that 
the  surveyor  had  no  power  to  grant  irrevocable 
licences;  (3)  that  no  prescriptive  right  conld  exist  in 
the  absence  o(  a  legal  grant ;  (4)  that  the  acquies- 
cence of  the  local  board  did  not  empower  the  corpora- 
tion to  continue  their  Acts;  (5)  that  the  Acts  of  the 
corporation  amounted  to  a  nuisance.— '/Vfafon  Cor- 
poration V.  FuUwood  Local  Boan2.(l),  oh.d.  nor.,  j. 
197—53  L.  T.  718. 

2.  Highway  —  Negliyence  — *  Tramway  —  BaUway 
€07npnny  acting  under  statutory  powori-^LiahUity  of 
owner  of  Boil-^Tramways  Act,  1870  (33  &  34  VuA.  c. 
78),  M.  26,  29,  55,  62.-^The  defendants  were  owners 
of  a  quay  over  which  there  was  a  public  right  of  way 
to  their  docks.  A  railway  company,  under  statutory 
powers,  agreed  with  the  defendants  to  make  a  tram- 
way connecting  their  line  of  railway  with  the  docks, 
and  to  keep  it  in  working  order.  The  railway  com- 
pany gave  notice  to  the  defendants  under  the  Tram- 
ways Act,  1870,  of  their  intention  to  break  up  the 
road  in  order  to  lay  additional  rails.  While  this  work 
was  being  done  the  plaintiff  received  injuries  by  being 
thrown  out  of  a  cart  owing  to  the  defective  state  of 
the  road.  The  railway  company  had  been  guilty  of 
negligence. 

Held,  that  the  defendants  were  not  liable  for  the 
injuries  sustained  by  the  plaintiff. — Bar  Ham  v. 
Jpawich  Dock  OommtMtdnera,  q.b.d.— 54  L.  T.  24. 

3.  Bailway  company'^  Btaiuiory  jEKnoers.  —  Tjand 
authorised  to  be  taken  by  a  railway  company  under  a 
special  Act  for  the  purpose  of  a  cattle  station  was  so 
used  without  negligence.  The  user  would  have  been, 
but  lor  the  Act,  an  actionable  nuisance. 

Held,  that  the  company  could  not  be  restrained 
from  using  the  land  for  purposes  expressly  authorised 
by  statute,  and  that  the  case  was  different  from  that 
of  the  permissive  powers  in  Metropolitan  Aiylunu 
DiOrict  Managers  v.  Hill,  29  W.  B.  617,  6  App.  Cas. 
193. 

Decision  of  the  Court  of  Appeal  (reported  33  W.  B. 
762,  29  Ch.  D.  89)  reversed.— London,  Brighton,  and 
South  Ooait  Bailway  Co.  v.  Truman,  h.l.  657—11 
App.  45 ;  55  L.  J.  Oh.  354;  54  L.  T.  250. 

4.  amohe-^Fuhlie  HeaUh  Act,  1875  (38  df  39  Viet. 
e.  55),  s.  91.— By  the  7th  sub-section  of  the  9l8t 
section  of  the  Public  Health  Act,  1875,  any  fireplace 
or  furnace  which  does  not,  so  far  as  practicable,  con- 
sume the  smoke  arising  from  the  combustible  used 
therein,  and  which  is  used  for  working  engines  by 
ateam,  or  in  any  mill,  factory,  dyebouse,  brewery, 
bakehouse,  or  gaswork,  or  in  any  manufacturing  or 


trade  process  whatsoever ;  and  aay  « 
being  the  chimney  of  a  private  dweUiog. 
ing  forth  black  smoke  in  sueh  qoantHifa 
nuisance,  shall  be  deemed  to  be  a 
be  dealt  with  summarily  in  manuer  proiiM 
Act;  provided  that,  where  a  person  it 
before  any  court  in  respect  of  a  noitsMBi 
a  fireplace  or  furnace  which  does  net  a 
smoke  arising  from  the  combustible  und  mm 
place  or  furnace,  the  court  ahell  bold  tbst  w 
is  created  within  the  meaning  of  this  Aet,  ml 
the  complaint  if  satiafled  that  sach  finfl 
furnace  is  constructed  in  aneh  msnnsr  si  tsa 
as  far  as  practicable,  having  regard  to  tte  iri 
the  manufacture  or  trade,  all  smoks  sririai 
from,  and  that  such  fireplaos  or  fonsM 
carefully  attended  to  by  the  person  havinifti 
thereof. 

An  information  was  laid  against  the  ptoprii 
brewery,  for  that  Uadc  smoke  was  fEom  tfias 
sent  forth  from  the  chimney  of  Us  bmwy: 
qaantitiea  as  to  be  a  nuisance,  and  hewn  el 
and  fined. 

Held,  that  the  proviso  applied  oBljtsOiJ 
of  the  sub-section,  and  not  to  the  kte 
it  an  offence  to  send  fortii  Uaek  sbmI 
quantity  as  to  be  a  nuiaanee,  and  that  ths 
was  not  entitted  to  call  evidence  as  ta  ^ 
tion  of  the  furnace. — WttSon  v.  Kin^,  q.b.».' 
51. 

See  also  Highway,  5 ;  Jusnos  or  m  1 
Local  GtovsaNMSNT,  4. 

NULLITY  of  MABBIAGE.— See  EvmavGi,  l| 

AMD  WiFB,  6. 

OFFICIAL  REOEIVEB.— See  Banxruftct.  (1| 
OBDEB  and  DI8F0SITI0N. 
PAL1ICEE*8  ACT.— See  P&acticb,  2. 
PABTITION.— 49ee  AncnnsraAmnr,  8; 

SoUdTOB,  15. 

PABTNBRSHIP  :— 

1.  ConMhuiion.'-^^j   an  agreemeat 
plaintiib,  the  defendants,  and  a  third  ] 
was  to  be  shipped  to  their  Joint 
shippers  were  to  reimburse  themadni  I 
insurance  by  drafts  on  the  plainfa'ii!^ 
balance  of  the  invoice  amount  bj  dnfli  i 
f  endante  and  the  third  party.   Tbe  c 
and  the  draft  duly  pidd  by  the  i 
cargo  on  arrival  was  sold  at  a  lo«. 
became  bankrupt.    The  plaintifflisaed^ 
of  the  loss  incurred  on  tbe  sale  of  thai ^ 
half  of  the  share  of  the  loaa  payable  lif  I 
third  party. 

Held,  that  the  plaintiffs  wereentitidii  , 
Lowe  V.  Bimm,  a.n.D.  441—16  Q.  B  .D.* 

8.  Deaih  of  pariner-^Adp 
Joint  and  separate  debts — Form 
partnership  creditor  can   obtain 
estate  of  a  deceaaed  partner  withoot  \ 
his  remedy  against  the  surriving  P**^! 
partnership  debts  must  be  postaoaed  ^  * 
debts  of  the  deceased.  , 

KendoB  v.  Hamilton,  28  W.  B.  91,  im^ 
explained. 

Where  the  estate  of  a  deeeaud  ] 
administered  at  the  suit  of  a  »pt^* 
no  partnership  creditor  is  partj  tbento,  r 
ought  to  distinguish  between  the  sifsnA 
deceased  and  the  debts  of  the  fhwi"  ] 
partner,  and  at  some  stage  of  thej 
surviving  partner  ought  to  be  I   ~~^" 


bhifbll^ 
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to  have  an  opportunity  of  dieputing  the  finding 

the  part&enhip  debts* 

nee  in  HiUs  ▼.  McBae,  9  Ha.  297,  Seton,  4th 

p»  ISlOy  approved  and  followed. 

dgment  of  Baoon,  V.0.|    affirmed. — BeektU  t. 

idaie.  aA.  127—31  Ob.  D.  177  ;  55  L.  J.  Ob.  241  ; 

»T.222. 

Death  of  p€irtner — Morigage  hy  itinwor— /Ve- 
mg  dM. — ^A  firm,  oonsisting  of  two  partnere,  had 
led  the  balance  of  their  onrrent  aooount  with  a 
:  by  the  depoeit  of  certain  deeds.  One  of  the 
iers  died,  and,  the  bank  requiring  further  secarity 
the  sniniTing  partner  to  eecare  the  balanoe  then 
to  tbem  on  the  acoonnt,  the  sarvlTiog  partner 
sited  with  the  bank  a  contract  for  the  purchase  of 
i  lands  as  farther  security,  the  contract  being 
of  the  aaaeta  of  the  firm, 
dd,  that  ilie  surriTlDg  partner  was  entitled  to 
Igsge  by  depoait  the  assets  of  the  partnership  for 
•t  debt. — Braciford  Commercial  Banking  Co.  v. 
e,  OH.i>.  NOB.,  J.  96—31  Ob.  D.  324  ;  55  L.  J.  Oh. 
53  L.  T.  716. 

DinoknUim — Inerease  of  eapOdl — Jccounf. — ^In 
UL  went  into  partnership,  on  premises  belonging 
iwith  B.,  O.,  k  D.,  who  had  traded  as  B.  ft 
Dhe  partner^ip  was  to  be  managed  by  A»,  the 
pU  being  £10,000,  £2,000  to  be  brought  in  by  A., 
\  the  balanoe  ont  of  the  assets  of  B.  d;  Oo.  All 
ber  sums  whioh  B.  should  think  necessary  to  carry 
the  busineaa  were  to  be  advanced  by  the  partners 
icportion  to  their  specified  shares  of  the  profits, 
!  partner  adTandng  more  than  such  sum  to  be 
ittea  to  £6  per  cent,  interest,  with,  liberty 
my  time  to  withdraw  the  surplus.  B.  had  liberty 
btioduce  a  new  partner  on  relinquishing  part  of 
own  profits,  and  on  a  dissolution  the  assets  were, 
k*s  election,  to  become  his  property  on  his  paying 
ii  value  and  a  year's  profits.    B.,  0.,  ft  D.  treated 

business  as  a  branch  of  their  former  firm.  In 
8  A.  claimed  to  have  £5,600  capital  in  the  busi- 
Ib  and  claimed  £3,600  as  surplus,  but  the  other 

t«  would  only  pay  him  £1,000.  A.  brought  an 
for  dissolntion,  and  the  defendants  alleg^  that 
Ifttd  introdnced  E.  as  a  new  partner  in  the  old 
insss,  and  that  E.  had  brought  in  £5,000  and  raised 
vhole  capital  to  £17,500.  They  offered  to  submit 
dispute  to  arbitration. 

IsM,  that  B.  could  not  exercise  his  power  of 
vessing  the  capital  so  as  to  defeat  the  plaintiff's 
in  to  his  surplus,  and  that  the  plaintiff  was  entitled 
R  dissolution.— FesZin  v.  Fay,  ca.  (Ir.)— 15  L.  B. 
431. 

fa.  Expiration  of  term^^Continuance  of  partner- 
P^Bight  to  (fe^rmtne.— When  partners  continue 
^fadi)  together  after  the  expiration  of  the  term 
ed  by  the  articles  of  partnership,  without  any  fresh 
isement,  all  the  conditions  of  the  contract  remain 
foroo,  excppt  to  far  as  they  are  inconsistent  with 
I  of  the  implied  terms  of  the  new  contract. 
in  imjplied  term  of  the  new  contract  is,  that  either 
>ty  has  a  right  instantly  to  determine  the  partaer- 
^  if  he  is  acting  bond  fide  and  not  to  secure  an 
due  advantage.— jyet(fon  v.  Moeeend  Iron  Co,^  h.l. 
U  App.  298. 

6.  Sdiieitor — Betirement  of  partner-^Fraud  hy 
niinuing  partner9—Intere8t,-^K.,  a  partner  in  a 
nn  of  solicitors,  attended  to  the  management  of  a 
■tain  trust.  After  his  retirement  from  the  firm  he 
Aed  in  the  change  of  investments  of  a  part  of  the 
M  fond,  and  wrote  to  the  trustees  with  a  power  of 
^ey  authorising  **  our  brokers  "  to  sell  the  stock. 
^  txQstees  signed  the  power  of  attorney,  and  the 
^^  Wis  sold,  but  the  proceeds  of  the  sale  were  mis- 


appropriated by  the  other  partners.  The  tenant  for 
life  knew  that  H.  had  retired  from  the  firm,  but  the 
trustees  did  not  know  it 

Held,  that  H.  was  liable  to  replace  the  sum  lost, 
with  interest. — Slack  v.  Parker^  ch,d.  kay,  j.— 54 
L.  T.  212. 

See  also  Bahxib,  3;  Bill  of  Exohanoi,  2; 
OxiiaxAL  Law,  4;  JunianAorioii,  9;  hanrAncanf 
BrATvn  OY,  10  i  PaAonoB,  S3,  58 ;  Souoitob,  6, 13. 

PATENT:— 

1.  It^ringement — Ineptdion  of  machinery, — In  an 
action  by  asdgnees  of  a  patent  for  infringement  the 
plaintiffs  had  obtained  an  order  to  inspect  tbe  de- 
fendants' process,  and  the  court  granted  a  similar 
application  on  the  psrt  of  the  defendants. — Qerm 
Milling  Co,  v.  Bobinwn,  oh.d.  xat,  j.  194—55  L.  J. 
Oh.  287 ;  53  L.  T.  696. 

2.  Novelty— Puhlieation-^Fcreign  (reoltse— PiiMic 
library — British  itftisetcm.— A  French  treatise  was 
purchased  for  the  British  Museum  library  in  1863. 
It  was  catalogued  in  1864,  when  it  was  placed  in  the 
library  shelves  for  use,  among  other  books  relating  to 
to  the  same  subject.  In  the  general  catalogue  at  the 
British  Museum,  the  printed  books  are  referred  to 
under  the  names  of  tiie  euthon.  Any  reader  re- 
quiring a  particular  book  is  allowed  to  search  for  it 
himself  under  the  guidance  of  a  library  assistant. 

Held,  that  the  mere  fact  of  a  treatise  being  found 
in  the  British  Museum  did  not  afford  a  presumption 
that  it  had  been  read,  and  that  there  had  not  been  such 
a  prior  publication  of  matter  contained  in  the  treatise 
as  to  avoid  a  patent  taken  out  in  1876.— Otfo  v.  Steel, 
CH.D.  PEA.,  J.  289—31  Ob.  D.  241 ;  65  L.  J.  Oh.  196 ; 
54  h,  T.  157. 

3.  SpeeificationSuffieiency  of  description. — ^Though 
a  patentee  is  bound  to  disclose  the  best  method  of 
carrying  his  invention  into  effect  of  which  he 
is  aware,  he  is  not  at  liberty  to  include  in 
his  final  specification  a  method  of  carrying 
hifl  invention  into  effect  of  which  he  was  not 
aware  when  he  filed  his  provisional  specification  ;  and 
therefore,  where  letters  patent  were  taken  out  for  the 
production  of  an  electric  light  by  means  of  a  carbon 
filament,  the  method  of  manufacturing  the  carbon 
filament  being  described  in  the  specification  but  not 
daimed  as  part  of  the  invention,  the  patent  was  held 
to  be  good,  although  the  patentee,  after  the  pro- 
visional specification  had  been  filed  but  before  the 
date  of  tbe  final  specification,  disoovereU  an  improved 
method  of  manufacturing  carbon  filamcjuts,  for  whioh 
he  took  out  a  second  patent.—  Edison  A  Swan 
EUdbric  Light  Co.  v.  ffood^kotise,  oh.d.  butt,  j.,  fob 
NOB.,  J.,  626—32  Oh.  D.  620. 

See  also  Injunction,  4. 


PAYMENT  into  OOURT.— See  Bankbuptot,  32 ;  Ooers, 
3 ;  JuBisnicnoN,  2 ;  Lira  Insubancb,  3 ;  Minino,  1 ; 
PBAcnoB,  27, 38 ;  Smppme,  9 ;  Solicitob,  9 ;  Spaomo 
Pbbpobmanob,  4  ;  TbustbBi  20—24. 

PAYMENT  out  of  OOURT.— See  Infant,  6;  Lanm 
Olausbs  Oonsolidation  Act,  11 — 14 ;  Mobtoaob,  27 ; 
Sbttlbmxnt,  16;  1*bustbb,  22— 24. 

PEDIGBBB.— See  Evidbnob,  10. 

PENALTY.— See  Damagbs,  2;  Disoovbbt,  14;  In- 
junction, 1. 

PERPETUATION  of  TESTIMONY.— See  Eyiobnob,  14. 

.PETITION.— See  Banbbuptct,  21,  22 ;  Oompant,  3— 
6,  26 ;  OosTS,  25,  43 ;  Divobob,  8  ;  Elbotion  Law,  5, 
6,  25 ;  Husband  and  Wifb,  7 ;  Lunacy,  4 ;  Tbustbb, 
4—10. 
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PLEADINa.— See  Praoticb,  25--35. 

PLEDGE.— See  Bill  o7  Sali,   19a;    Prikcipal  ahd 
AgbiT|  5« 

POOE  LAW:— 

1.  SMement  —  Derivative  aUIement  —  Divided 
ParUhee  Ad,  1876  (89  A  40  VicL  c.  61),  «.   85.— 

.  Beotion  36  of  the  DiTlded  Parishes  Act,  1876,  which, 
after  the  words  **  no  person  shidl  be  deemed  to  ha?e 
deriTud  a  settlement  from  any  other  person,"  excepts 
the  case  of  a  wife  deriving  a  settlement  from  her 
hasband,  and  of  a  child  under  sixteen,  which  child 
shall  take  the  settlement  of  its  "parent  up  to  that 
age  and  shall  retain  the  settlement  so  taken  until 
it  shall  acquire  another,"  does  not  apply  to  the  settle- 
ment of  a  person  who  becamea  pauper  after  the  age 
of  sixteen  and  who  has  not  acquired  a  settlement  of 
his  own. — Reg,  ▼.  lalingion  Ouardians,  c.a.-—  15 
Q.  B.  D.  839 ;  54  L.  J.  M.  G.  146. 

2.  BetUement -^  IrreTnovahility'^  Divided  Pariehee 

'  Ad,  1876,  8,  84.— To  establish  a  settlement  by 
residence  under  section  84  of  the  Divided  Parishes 
Act,  1876,  there  must  haTs  been  a  residence  for 
three  consecutiye  years  under  such  conditions  in  each 
year  as  would  have  created  a  statue  of  irremovability. 
— Dvrcheeter  Ouardiane  t.  Weymouth  Ouardiam, 
Q.B.D.— 16  Q.  B.  D.  31 ;  55  L.  J.  M.  0.  44 ;  54  L.  T. 
52. 

3.  SMement^Irremovahility  —  Divided  Pariihee 
Adf  1876,  s.  34— Brea^  o/reeidence, — A  pauper  had 
resided  as  nurse  at  an  infirmary  in  the  appellant 
parish  for  five  years  with  the  exception  of  two  periods 
of  five  and  three  months.  By  the  terms  of  her  en- 
gagement she  had  contracted  to  undertake  whatever 
duties  the  superintendent  of  the  infirmary  might 
order.  Under  the  direction  of  the  superintendent 
she  had,  during  the  aforesaid  periods  of  five  and 
three  months,  taken  charge  of  oertain  patients  in  a 
hospital  outside  the  parish,  leaving  her  effects  at  the 
infirmary,  whither  she  returned  when  her  duties  at 
the  hospital  were  concluded. 

Held,  that  her  absence  under  these  circum- 
stances did  not  constitute  a  break  of  residence. — 
Maneheeter  Overeeere  v.  Ormekirk  Ouardiane,  a.B.D. 
533—16  Q.  B.  D.  723;  54  L.  T.  573. 

POOE  RATE:— 

1.  Appeal^^Nolice — Melropolie  Valuation  Ad, 
1869  (32  <ft  33  Vid.  c.  67^  s.  33.— The  assessment 
committee  of  a  poor  law  union  appealed  under  section 
33  of  the  Metropolis  Valuation  Act,  1869,  to  the 
Metropolis  Gtooral  Assessment  Sessions  against  the 
valuation  list  of  the  respondent  parish  and  against 
the  total  gross  and  rateable  values  therein,  on  the 
ground  that  such  values  were  too  low,  and  they 
sought  to  increase  them  by  showing  that  the  valua- 
tions of  oertain  hereditameuts  were  too  low. 

Held,  that  it  was  not  necessary  to  serve  notice  of 
appeal  on  the  owners  of  the  specified  hereditaments. 
— Beg.  T.  JadioeB  of  Mdrcpolis  Aueaiment  Seetione, 
a.B.]>.— 17  Q.  B.  D.  394. 

2.  Fiodurea-— Machinery  not  attached  to  freehold. — 
In  assessing  a  leasehold  manufactory  for  poor  rate, 
machinery  and  plant,  the  property  of  the  lessees,  and 
not  rigidly  attached  to  the  freehold,  ought  to  be 
taken  into  account  on  the  ground  that  the  whole  of  it 
U  essentially  necessary  to  the  business  carried  on,  and 
la  intended  to  remain  connected  with  the  premises  so 
long  as  they  are  used  for  the  same  purpose. 

Laing  ▼.  Bishop  Wearmouth,  26  W.  R.  351,  3 
Q.  B.  D.  299,  followed.— 7y9ie  Boiler  Works  Co.  v. 
Tpnemouth  Ouardians,  ^b.d.  531 — 55  L.  J.  M.  0. 
130  ;  54  L.  T.  612. 

8.  P^tmader-General^Telegraph  Ad,  1868  (31  df  , 


32  Vid.  c.  110),  s.  22.- BoUdingsvan 
the  Postmaster- (General  as  part  of  ths 
a  telegraph  company,  and  subssqasatlj 
to  a  tenant  for  pnrpoeea  unooaneeted  i 
business. 

Held,  that,  by  the  Telegraph  Act,  1868,1.1^1 
premises  were  only  liable  to  be  rated  to  ftei  ~ 
the  poor  at  the  same  value  as  that  at  wbiA  ' 
assessed  at  the  time  of   the  poiehsse,  b|  tti 
Office,  of  the  telegraph  oompany's 
QahrieCs,  Fenchureh^  Churckwardas  v. 
Q.B.D.  256—16  Q.  B.  D.  649;  55  L./.M.ai4i 
L.  T.  270. 

4.  Bailway  —  Bunning  powers  —  fiad  id 
Private  Ad.-^k  private  Act  will  bs 
strictly  than  a  public  one  with  refereoDe  to  ikj 
visions  for  the  persons  obtaining  it,  bat  whnihi 
construction  is  ascertained,  the  eifect  of  a  (Oi ' 
is  the  same  as  that  of  a  publio  Act. 

A  special  Act  authorising  the  msUag  of  t 
by  the  0.  company  gave  the  L  conpssy  | 
run  their  traffic  over  a  part  of  the  line  od  ps}«( 
a  fixed  annual  rent  to  the  O.  compsajr. 
was  less  than  the  actual  Yalne  of  the  tnffic 
isted. 

Held,  that  the  0.  company  ooold  aoi  bs 
poor  rate  in  reipect  of  the  Lb  oompaaj's  ti 
higher  sum  than  the  fixed  rent.— ilttr^dbta 
vMnJt  OommiUm  ▼.  Oheeihire  Lime  " 
15  Q.  B.  D.  597. 

5.  Bateable  value  —  DedueUon^l 
Ad — Local  rate^Parochial  Asmsswm 
Wai  4,  c  96),  s.  1.—  A  local  flsbflrj  i 
powered  a  board  of  fishery  oomminioBen  bl 
rate  from  every  owner  of  a  fishery  witUitC 
district.  A.  waa  tenant  of  a  flsheiyatii 
£305  per  annum,  and  bis  aannsl  flAsfl 
amounted  to  £61. 

Held,  that,  in  assessing  the  fishery  to  ttef 
the  fishery  rate  must  be  deducted  as  bcisga") 
necessary  to  maintain  the  property  in  a  Mb 
mand  such  rent"  within   section  1  of  thiR' 
Assessment  Act. — Beg.  ▼.  Berwick  Assam^^ 
miitee,  a.B.n.— 16  Q.  B.  D.  493 ;  55  L  J.1L»< 

6.  BateaUe  value — School  board —i 
school^Mdropolis  Valwaiiim  Ad,  iWM 
case  of  a  public  elementary  school  oooopifl^  ^Jj 
board,  whether  as  owners  or  lessees,  iac  * 
annual  rent  which  a  tenant  from  yesr  toy 
reasonably  be  expected  to  pay  for  the  \ 
purpose  of  arriving  at  the  rateable  vslifl^l 
board  itself  must  not  be  excluded  fna^ 
possible  hypothetical  tenants,  and  the  i 
the  rent  which  might  reasonably  be  ^"^^gL 
paid  for  the  premises  by  any  tenant,  insMPQ 
board.— 5c/too<  Board  for  LondoH  f.a^ 
Assessment  Committee,  ca.  583. 

7.  TUhe-Bedar^s  rate^Pagment  (m  Ka^j^ 
—43  BU9.  c  2,  s.  1.— By  a  local  Aet  Oe  H*lS 


was  constituted  a  separate  palish,  sad  it  aWr.^ 
corporation  of  the  town  of  F.,  whioh  wsi  is  v  n 


that  the  parson  should  rwiva  tin  nw^-^^ 
limit  of  the  parish.    It  was  fnrthsr  P""77l!^ 


should  levy  a  rate,  called  "  the  rector'i 

houses,  shops,  warehouses,  odlan,  sad  •JJJ'J'J^ 
the  appurtenances,  then  being,  or  vUeh  *^^ 
time  thereafter  be  built,  in  the  town  ^^^^ 
sixteen  pence  in  the  pound,  and  psj  ^J'T^ 
parson  of  the  parish.  Wh«  hooie^  "J^ 
houses,  cellars, and  outhouses,  with  the  •^tJ^ 
had  been  built  on  land  liaUe  to  ^^^^^^U 
been  collected  In  respect  thereof.   A* 


f%Mf  Boporter,  Got.  2,  isee.  j 
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non  of  the  paiUh,  was  rated  to  the  relief  of  the 
or  in  reapeot  of  the  rector's  rate. 
Seldy  that»  althoagh^  under  43  Eliz.  c.  S»  a  parson 
rateable  as  an  inhabitant  in  respeot  of  tithes  and 
mej  payments  in  lieu  of  tithes,  the  defendant  was 
t  liable  in  xespeot  of  the  rector's  rate,  which  was 
t  a  payment  in  lieu  of  tithes,  as  it  was  letied  on 
ids  which  woold  not,  on  default  of  payment  of  the 
itor'a  rate,  be  liable  to  tithes.— iZe^.  ▼.  Christopher' 
I,  O.A.  86 — 16  Q.  B.  D.  7  ;  55  L.  J.  M.  a  1 ;  53 
T.804. 

8.  Waterworks— FroftU  — Property  in  different 
HbHu — Apportionment  —  The  works  of  a  water 
mpany,  which  extended  into  seyeral  parishes,  con- 
ted  of  land  and  works,  indirectly  condueing  to  the 
tning  of  pzofite,  to  be  rated  as  having  a  value  for 
at  purpose  ;  and  mains  and  service  pipes  directly 
educing  profits,  to  be  rated  in  the  different  parishes 
proportion  to  the  gross  receipts  in  each  parish, 
le  land  and  works  indirectly  conducing  to  the  eam-> 
B  of  profits  were  largely  in  excess  of  present 
i|nirements,  and  existed,  not  merely  for  the  purposes 
I  the  present  supply,  but,  to  a  considerable  extent, 
K  the  purposes  of  the  increased  supply  of  future 

ffield,  in  estimating  the  rateable  value  of  the  works 
■ch  directly  produced  profits  in  the  several 
Iririies,  that  a  deduction  must  be  made  from  the 
Iteable  Talue  of  the  entire  system  for  the  whole 
!  the  works  indirectly  conducing  to  the  earning 
t  profits,  as  they  were  all  in  use  for  the  purpose 
f  distributing  the  water ;  and  that  a  deduction 
lust  be  made  of  the  rates  properly  chargeable  in 
espect  of  the  works  indirectly  conducing  to  the  eam- 
Bg  of  profits,  and  not  of  the  rates  actually  charged. 
"Beg,  ▼.  SoiUh  Staffordihire  Wderworhs  Oo,^  o.a. 
42^16  Q.  B.  D.  359  ;  55  L.  J.  H.  C.  88 ;  54  L.  T. 
86. 

9.  Waierworka^Waier  rtnti-^  Water  rofe.— By 
fecial  Act  the  appellants  were  empowered  to  make  a 
^biio  water  rate  in  case  the  water  rents  and  other 
^iments  for  a  supply  of  water  should  not  be  sufficient 
■  meet  the  expenses  incurred  by  them  in  maintaining 
kir  waterworks. 

Held  (by  the  Court  of  Appeal,  affirming  the  Queen's 
^oh  Division),  that,  in  assessing  the  appellants  to 
he  poor  rate,  in  respect  of  their  reservoirs,  pipes,  and 
votks,  this  rate  must  be  taken  into  account. 

Held,  also  (by  the  Queen's  Bench  Divirion),  that  a 
Mrtain  percentage  on  the  total  cost  of  the  property 
night  be  allowed  for  wear  and  tear  as  the  probable 
Kverage  annual  cost  of  repairs  within  6  ft  7  Will.  4, 
B.  9<$,  8.  1,  and  that  the  adequate  remuneration  to  a 
Bontraetor  for  erecting  the  works  was  not,  in  such  a 
Base,  the  true  measure  of  the  net  rateable  valae.— 
lkw$hury  and  Hedcmondvfike  WaJterworhs  Board  v. 
Pentstoneiisi«8smeii<  CommiUeef  ca.  622^17  Q.  B.  D. 
384;  55  L.  J.  H.  0.  121. 

See  also  Aubassadob  ;  Bill  or  Sals,  17  ;  Elsotion 
MW,  17  ;  Landloho  and  Tknamt,  2  ;  Local  Gotbbn- 
ttNT,  6 ;  MnnoFOUB  Manaobmbnt  Acts,  6. 

)WBR  of  APPOINTMBNT  :— 

1.  Exerciee'^Coniingmoy^'Tenancy  for  K/e.— An 
appointment  to  an  object  of  a  power  for  life  with 
remainder  to  his  next  of  kin  will  take  effect  if,  at  the 
teth  of  the  tenant  for  life,  his  next  of  kin  are 
objects  of  the  power. — Munhy  t.  Bobb,  ch.d.  psa.,  t, 
•^30  Oh.  D.  187  ;  55  L.  J.  Oh.  84. 

2.  foMreise—  Will -^Appointment  of  executor.'-^ 
^»t  after  appointing  G.  and  M.  executors  and 
^'lutees  of  his  will,  bequeathed  certain  leasehold 
VK>P«rty  to  them  upon  trust  for  M.,  during  her 
^$  tnd  after  her  death  upon  trust  for  such  person  or 


persons  as  M.  should,  by  will,  appoint,  and  in 
default  of  such  appointment  directed  that  such  prop- 
erty should  form  part  of  his  residuary  estate.  M. 
by  will,  appointed  the  same  property  to  G.  upon 
trust  to  pay  the  rents  and  profits  thereof  to  her 
husband  M.,  during  his  life,  and  after  his  death 
for  W.,  and  appointed  G.  executor  and  trustee  of  her  . 
will.    W.  died  during  the  lifetime  of  M. 

Held,  that  M.  had  not,  by  her  wUl,  shown  an 
intention  to  make  the  leasehold  property  her  own,  and 
that  it  formed  part  of  the  reslduarj  estate  of  the 
testator. 

Held,  also,  that  the  appointment  of  an  executor  by 
M.  was  not  sufficient  eWdence  of  her  intention  to 
maxe  the  leasehold  property,  over  which  she  had  the 
power  of  appointment,  her  own.—- jTAursfon  v.  Evans, 
CH.D.  CHL,  1.  528^32  Oh.  D*  508 1  55  L.  J.  Oh.  564 ; 
54  L.  T.  833. 

3.  BevocatlonF^Teetammtary  appointmeni^^Laier 
vfUL — A  settlement  gave  a  power  to  appoint  certain 
real  estate  by  will  to  the  donee's  children,  and  con- 
tained the  usual  limitations  in  favour  of  the  children 
in  default  of  appointment.  The  donee  made  a  will 
exercising  the  power  and  dealing  with  no  other 
property.  She  subsequently  made  two  other  wills, 
neither  of  them  affecting  to  exerdse  or  containing 
any  reference  to  the  special  power  or  dealing  with  the 
property  comprised  in  it.  Each  of  these  wills  oon- 
tained  a  clause  revoking  all  previous  wills. 

Held,  that  the  will  which  exeraised  the  power  was 
revoked,  and  the  property  went  as  in  default  of  ap- 
pointment. 

In  re  Joys,  30  L.  J.  P.  ft  M.  169,  9  W.  R.  Prob.  Big. 
7,  and  Be  Merriit,  1  Sw.  ft  Tr.  112,  7  W.  R.  Prob. 
Dig.  9,  questioned. — Wilkins  ▼.  Pryer,  ch.d.  xat,  t, 
634—32  Oh.  D.  604;  55  L.  J.  Oh.  598;  54  L.  T. 
753. 

4.  Settlement^Joint  power-'-ExercUe-^Bevocation 
— Bs' appointment. — By  a  marriage  settlement  a  power 
of  appointing  the  trust  funds  among  the  issue  of  the 
marriage,  with  the  right  to  revoke  and  re-appoint| 
was  given  to  the  husband  and  wife  Jointly^  or,  in 
default  of  such  appointment,  or  so  far  as  such  ap- 
pointment should  not  extend,  to  the  survivor.  The 
husband  and  wife  exercised  the  power  over  the  whole 
fund,  reserving  the  power  of  revocation  and  te-ap* 
pointment  to  themselves  or  the  survivor  of  them* 
After  the  death  of  the  wife  the  husband  revoked  and 
re-appointed  in  different  shares. 

Held,  that  the  revocation  and  re-appointment  were 
valid. — Dixon  v.  Pyner,  oh.i).  xat,  j.  528— '55  L.  J. 
Oh.  566  ;  54  L.  T.  748. 

5.  Successive  appointments-^BeeooaUon — P/iorOy, 
—The  donee  of  a  power  of  appointing  £6,000  among 
his  children  by  a  deed  irrevocably  appointed  JB600  to 
his  daughter  A.  and  appointed  £5,500  to  hie  daughter 
M.,  subject  to  revocaUon.  By  a  subsequent  deed  he 
revoked  the  appointment  of  £5,500,  and  charged  the 
property  subject  to  the  power  with  £1,600  to  M.  and 
£3,900  to  A.,  declaring  trusts  for  raising  the  £1,600 
to  £3,900  *<  without  prejudice  to  the  trusts  for  raising 
the  £500."  The  later  deed  contained  a  power  of 
revocation  and  appointment  which  was  confined  to 
the  £3,900.  By  a  thhrd  deed  the  appointment  of  the 
£3,900  vras  revoked,  and  that  sum  vras  appointed  in 
the  proportion  of  £3,600  to  0.  and  £300  to  A.|  in 
addition  to  £500  and  £1,600  which  remained  charged 
to  her,  the  sums  raised  to  be  charged  on  the  property 
without  priority. 

Held,  that  the  £500  irrevocably  appointed  by  the 
first  deed  had  priority  over  the  other  charges,  which 
must  rank  pari  passu.^W%lson  v.  Kenrick,  on.D. 
PBA.,  J.— 31  Ob.  D.  658 ;  55  L.  J.  Oh.  525  ;  54  L.  T. 
461. 


1 S  9  Power  of  Appointment. 


DIGEST. 


PraeUce. 


6.  Tenancy  for  life-^Qentral  Uitamentary  power — 
Perpeki,Uy,—V,,  by  his  wil],  deTiaed  au  estate  at  K. 
to  his  daughter  H.  for  life,  and  directed  that  H. 
should  not  have  any  power  to  mortgage,  sell,  or  give 
it  away  during  the  term  of  her  natural  life,  but  at 
her  decease  she  might  gi?e  it  to  whom  she  pleased. 
By  a  post-nuptial  settlement  H.  and  her  husband 
settled  the  K.  estate  In  trust  for  all  their  children 
equally.  H.,  by  her  will,  appointed  the  K.  estate  to 
her  only  child  for  life,  with  remainder  to  his  children. 

Held,  that  H.  bad  only  a  testamentary  power  of 
appointment  over  the  K.  estate,  and  that  she  could  not 
dispose  of  the  estate  by  deed  during  her  life. 

Held,  also,  that  time,  under  the  rule  against 
perpetuities,  ran  from  the  date  of  H.'s  death,  and  not 
from  the  date  of  the  testator's  will  conferring  the 
power. 

Rous  T.  Jackwn,  33  W.  R.  773,  29  Ob.  D.  521, 
followed. 

In  re  PoweU'e  Tru$U,  18  W.  B.  228,  39  L.  J.  Oh. 
188,  disapproved. — Edmonde  ▼.  Edmonds^  ch.d.  nob., 
9,  149—65  L.  J.  Oh.  200 ;  o3  L.  T.  717. 

7.  Vtiibmg — Abeahde  edaU.^^'Bj  his  marriage 
settlement  A.  granted  freehold  lands  to  trustees  upon 
trust  for  himself  for  life,  and  after  his  death,  subject 
to  a  jointure  for  his  wife,  who  predeceased  him,  to 
convey  and  assign  the  property  to  and  for  the  benefit 
of  every  and  any  child,  or  grandchild,  or  other  issue 
of  the  marriage  then  in  being,  for  such  estate  or 
interest,  and  in  such  shares,  and  to  vest,  subject  to. 
such  conditions  and  regulations  for  maintenance,  educa- 
tion, and  advancement,  as  A.  should  appoint  by  deed  or 
will,  and,  in  default  of  appointment,  to  convey  the 
land  equally  to  all  the  children  of  the  marriage  as 
should  be  living,  as  tenants  in  common,  if  more  than 
one,  as  and  when  such  children  should  attain  the  age 
of  twenty-one  years,  provided  that  if  any  child  should 
attain  that  age  during  A.'s  lifetime,  and  die  leaving 
lawful  issue  fiving  at  A.'s  death,  such  child  should,  in 
default  of  appointment,  be  considered  to  have 
acquired  a  vested  interest  in  the  share  to  which  he 
would  have  been  entitled  if  living  at  the  time  of  A.'s 
death,  and  a  like  share  should  go  to  such  issue  as  if 
his  or  her  parent  had  been  living  at  that  time,  ^nd,  in 
default  of  a  child  of  the  marriage  or  a  child  attaining 
the  age  of  twenty-one,  or  in  case  of  a  child  dying 
under  twenty-one  leaving  lawful  issue,  upon  trust 
to  convey  the  land  to  A.  B.,  A.'s  eldest  son,  pre- 
deceased A.  without  having  been  married.  A.,  by 
deed,  appointed  to  B.  the  land  comprised  in  the 
settlement,  subject  to  A.'s  life  estate,  and  A.  and  B. 
afterwards  mortgaged  the  land  for  £8,000. 

Held,  that  an  absolute  estate  waa  vested  in  B.  by 
the  appointment.— /n  re  Leadetf  ca.  (Ir.) — 17  L.  B. 
Ir.280. 

8.  Will— Codicil— Invalid  appoivimtnt'Sevoca' 
Uon.^'A.,  in  accordance  with  a  special  power  vested 
in  her,  appointed,  by  will,  to  a  class  formed  of  her 
husband  and  children.  One  of  her  children  having 
subsequently  died,  the  testatrix,  by  a  codicil,  made  an 
appointment  of  the  share  to  which,  under  her  former 
appointment,  the  child,  if  he  bad  survived  her,  would 
have  been  entitled.  The  appointment  by  codicil  was 
invalid  under  the  power.  Hie  invalid  appointment 
was  not  preceded  by  any  words  of  revocation  referring 
to  the  appointment  in  the  will. 

Held,  that,  the  attempted  appointment  by  codicil 
being  wholly  bad,  and  there  being  no  express  revoca- 
tion in  the  <»dicil  referring  to  the  appointment  in  the 
will,  the  whole  of  the  appointment  in  the  will  re^ 
mained  unaffected. — Duguid  v.  Fraeer,  ch.d.  xay,  j, 
267—31  Oh.  D.  449  ;  55  L.  J.  Ch.  285 ;  54  L.  T.  90. 

9.  Will^Married   v;oman — After- acquired  prop* 


erty. — A.,  a  married  woman*  mide  ■  vfi  t| 
contained  the  following  words:— '*Io  yt 
and  exerdae  of  the  power  of  appofaitaeit 
in  me  by  the  settlement  ezeonted  |h 
to  my  marriage,  and  of  every  other  powv« 
me,  I  hereby  appoint,  give,  and  bequestk  dll 
property  settled  by  me  on  my  manisge,  aft 
which  I  have  any  disposing  power,  to  my  M 
After  the  date  of  the  will  B.  died,  havmg  befMl 
£100  Indian  railway  annoitiee  in  tmst  for  A.  kri 
with  such  remainder  as  she  should  by  will 
with  remainders  over. 

Held,  that  A.'s  will  operated  as  aaeureintf 
power  given  to  her  by  B.'8  will. — Pengdlej  t.  " 
CH.D.  piA.,  J. — 54  L.  T.  677. 

10.  Will— Void  appoinimenl--BeridMry  f^l 
The  donee  of  an  exclusive  power  to  sppoiit  to  4 
dren,  the  children  taking  :equaUy  in  deftnkrf i 
pointment,  by  her  will  appointed  £500,  pBttI 
fund,  to  L.|  one-fourth  of  the  residue  to  i  pad 
one-fourth  to  F.,  one-fourth  to  B.,  snd  tke  rM 
one- fourth  to  L.,  with  a  gift  over  to  F.  sad  B.I 
should  die  witbont  children.  She  gave  sH  tte  id 
of  her  personal  estate  of  every  kind,  sad  owr  H 
she  had  any  power  of  disposal,  to  F.  and  B.  I| 
and  li.  were  children  and  objects  of  tte  pofi^i 
the  gift  to  the  grandson  f afled. 

Held,  that  the  grandson's  ahare  was  not 
of|  but  fell  into  the  residue.— /»  re  HuMfi 
OH.D.  v.cB.  247—31  Oh.  D.  308;  55L.J.C 
54  L.  T.  69. 

See  also  Oanada,  Law  of,  5;  Husbahb  idI 
10  ;  SnTLBMBNT,  I,  10 ;  Will,  35,  36. 

PBAOTIOE  :— 
Afpbal — 

1.  Ooete—Dieerelion    of  judge^  Jwikidml 
1873  (36  A  87  Ffc«.c.  66),  «.  49— Ori  65,  r.  I 
action  is  tried  with  a  jury  the  exeieise  of  r* 
discretion  as  to  ooets  under  oid.  65,  r.  I,iii4i 
to  appeal.— flu<Bf0y  v.    WeU   London  BOm^i 
Hughee  v.  MerreU;    Wood   v.   Madge, 
Q.  B.  D.  373. 

2.  Oriminal  matUr — Change  of 
Act  (19  di  20  Vict,  c  16),  s.  3—Jm' 
8.  47. — No  appeal  lies  from  a  decision  of  i 
Bench  Division  on    an    application  fior 
certiorari,    under   section    3   of  PsIomi'i 
remove  an  indictment  into  the  Oential  ( 
for  trial,  the  dedaion  being  a  "  jadgnsat  «ii 
Oourt  in  a  criminal  cauae  or  matter  "vi"*^ 
47  of  the  Judicature  Act,  1873.-^9.  v. 
207—16  Q.  B.  D.  459 ;  55  L.  J.  U.  0.  lUi 
851. 

3.  2M«mis«aZ— Ex  parte  appftoaltga*— Bf^ 
Appeal  will  not  dismiss  an  appeal  with  i^J* 
ex  parte  application  by  the  respondent.— ^^ 
BleoidaU,  ca.— 54  U  T.  343. 

4.  Jn/ttncfiott- Pniwte^cortfiy.— Theoo«*** 
an  appeal  from  an  injunction  restrsiipg*^ 
fendant  from  disclosing  oonfldentlal  ini"^* 
be  heard  in  private,  on  the  plafaitiff  t^^^^ 
pubUc  hearing  would  defeat  the  ohjeot  of  <^  Jr 
and  render  suooees  on  the  appeal  nselsii  t>  i* 
Melior  ▼.  Thon^eon^  ca.— 31  Oh.  B.  55. 

5.  Interloeutory  appeal  —  CoeU-^  Noej^fj^ 


Stay  of  proceedinge.—The  plaintiff  io  »  .  ^^ 
tion  action  failed  to  pay  the  costs  of  a  irtw^ 
appeal  which  had  be«i  diimissod  with  cot^       . 

Held,  that  prooeediaga  mnst  be  sts|«d  till  t""* 
were  paid.  p  n  M 

Morton  v.  Ptilmer,  30  W.  B.  951,  9a.&''" 
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■ited  irom.'^DoffgeU  ? .  ReveU,  ob.d.  pba.,  j.  290— 
Ih.  D.  139  ;  55  JL  J.  Oh.  371 ;  54  Lw  T.  50. 

\2nierpUader  —  Order  in  chanibera  —  Master^ 

ril  io  dired  isBue—Ord.  54,  rr.  12,  21 ;  ord,  57, 
11. — A  master,  on  an  interpleadeer  snmmbns, 
led  to  direot  an  isane,  and  decided  to  dispose  of 
bents  of  the  claim  in  a  summary  way  under  ord. 
L  8,  adjonmlDg  the  summons  for  the  attendance 
itnesses. 

Ud,  that  this  was  a  summary  decision  on  an 
ipleader  summons  within  (VaUr?wu$e  ▼.  Gilbert, 
I  B.  D.  669,  33  W.  B.  Big.  158,  and  that  no 

a  lay  to  the  Oourt  of  Appeal. 
,by  the  Queen's  Bench  Division,  that  there 
no  appeal  from  the  Master's  decision  to  the  Judge 
ibambers,  the  decision  being  final  under  ord.  57, 
1. 

cinNs,  by  the  Oourt  of  Appeal,  that  the  words 
#  oourt  or  a  Judge,"  in  ord.  57,  rr.  8,  11,  do  not 
f  to  the  master,  but  only  to  the  Difisional  Oourt 
tte  Judge  at  chambers;  that  the  master's 
Irion  was  not  final  under  ord.  57,  r.  11;  and 
|i  sn  appeal  lay  from  his  decision  to  the  Judge 
liambers  under  ord.  54,  r.  21.— Bryant  ▼•  Beading, 

tK  496— 17  Q.  B.  D.  128 ;  55  L.  J.  Q.  B.  253  ;  54 
M24. 
L  Notice  of  mciion — Order  in  ciiamberB — VaeaUon 
wmendtnent* — Where  notioeof  motion  hadbeengiven 
a  day  on  wbioh  the  oourt  did  not  sit,  the  court 
I  leave  to  amend,  and  heard  the  motion. — 
JUam  T.  De  BoinviUe,  a.B.D.  702—17  Q.  B.  B. 
h  64  L.  T.  732. 

I  Notice  of  motion — Order  in  elumbere-^Vacation 
M.  54,  r.  24  ;  ord.  63,  r.  1. — A  notice  of  appeal 
dnst  an  order  in  chambers  is  bad  if  it  is  given  for 
hj  on  which  the  court  cannot,  according  to  law,  be 
ttng.— AfauUm  t.  Bogere,  q.b.d.  592—55  L.  J.  Q.  B. 
I;55L.  T.  121. 

^  Privy  Council — Special  Uatfe^Oompromiae — 
9mI  reference.'^Bj  a  special  agreement  sanctioned 
L  the  Supreme  Oourt  of  Oanada  a  petitioner  was 
is  a  party  to  a  cause  in  appeal,  and  be  consented 
|M  bound  by  the  order  to  be  made  therein.  The 
^ment  restricted  the  powers  of  the  Supreme 
Irt,  and  provided  that  its  order  should  be  *'  con- 
lH€d  a  final  disposition  of  all  contentions,  whether 
W  k  litigation  or  not." 

&eld,  that  the  Supreme  Oourt  had  acted  in  the 
ns  of  a  special  referencci  and  not  in  its  ordinary 
apellate  jurisdiction,  and  that  special  leave  to  appeal 
Mt  be  refused. — Attomey-General  of  Nova  Sootia 
Oregory,  p.a— 11  App.  229 ;  55  L.  J.  P.  0.  40. 

10.  Railway  Commitiionera'^Specitil  caee-^RegU" 
Kon  of  BaUwaye  Act,  1873  (36  <ft  37  Vict.  c.  48), 
S6— i/ttdkaeure  Act,  1873,  a.  4^S^AppeUate  Juris- 
^Hion  Act,  1876  (39  S  40  Vict.  e.  49),  $.  20.— The 
dsion  of  the  Queen's  Bench  Division,  upon  a  case 
Mi  by  the  Bailway  Oommisdoners  under  section 
M  the  Begulation  of  Bailways  Act,  1873,  is  made 
H  by  section  20  of  the  Appellate  Jurisdiction  Act, 

Booh  oases  do  not  fall  within  the  provisions  of 
ction  45  of  the  Judicature  Act,  1873,  which 
ctiou  applies  only  to  eases  where,  before  the  passing 
that  Act,  an  appeal  lay  to  a  superior  court. — Hall 
^'Ondon,  Brighton,  and  South  Coaet  Railway  Go., 
A.  558—17  Q.  B.  D.  230 ;  55  L.  J.  Q.  B.  328  ;  54 
»T.713. 

11.  Stay  of  proctedings  —  AdmiraUy  action.  — 
^^co^ings  will  not  be  stayed  in  an  admiralty  action 
^«ie  bail  has  been  given  for  damages,  except  on 
Wal  grounds,—!'^  Annct  Lyle,  c.a.  647—11  P.  D. 


12.  Timo^Adminisfration  eummone — THwUMdl^ 
Judicature  Ad,  1873,  «.  100— Ord.  2,  r.  1 ;  ord,  58, 
r.  16;  ord.  71,  r.  1. — Proceedings  instituted  by  a 
summons  under  order  55  are  equivalent  to  an  action, 
and  are  not  **  proceedings  in  any  matter  not  being  an 
action  "  within  ord.  58,  r.  15,  and  therefore  an  appeal 
from  a  decision  on  such  a  summons  is  in  time,  al- 
though brought  after  the  expiration  of  twenty-one  days. 
—QaUand  v.  Burton,  o.a.  26—80  Ob.  D.  231 ;  55 
L.  J.  Oh.  568;  53  L.  T.  271. 

13.  Time— Final  order  —  Mortgage — Forecheure 
adion-^ Judgment — Ord.  58,  r.  15.— Under  ord.  58, 
r.  15,  an  order  under  order  15  in  the  ordinary 
form  of  a  foreclosure  judgment  is,  for  the  purpose 
of  an  appeal,  to  be  treated  as  a  final  order, 
and  can  be  appealed  from  at  any  time  within 
a  year,  and  an  appeal  can  be  heard  even  if  the  fore- 
closure has  been  made  absolute  since  the  notice  of 
appeal.— /Simi^A  v.  Davies,  o.a.— 31  Ob.  D.  595;  55 
L.  J.  Oh.  496;  54  L.  T.  478. 

14.  Time— Notice  of  motion^Ord.  58,  rr.  1,  15.— 
Under  order  58  an  appeal  to  the  Oourt  of  Appeal  is 
in  time  if  the  notice  of  motion  is  served  within  the 
times  specified  in  rule  15,  though  the  appeal  is  not 
entered  in  the  list  of  appeals  till  after  the  expiration 
of  those  times. — Chvidopher  v.  GroU,  o.a.  134 — 16 
Q.  B.  1>.  66;  55  L.  J.  Q.  B.  78;  53  L.T.  655. 

15.  Time^Orderinchamhen—Adminidrationorder 
—Motion  to  vary— Ord.  58,  r.  15.— On  the  17th  of 
July  an  order  was  made  in  chambers  upon  a  summons 
taken  ontin  an  administration  action,  dincting  taxation 
of  the  costs  of  the  parties,  and  payments  to  certain 
creditors  on  the  estate,  and  giving  liberty  to  any  of 
the  parties  to  apply  in  chambers  as  to  getting  in  the 
outstanding  personal  estate  mentioned  in  the  chief 
clerk's  certificate.  On  the  2nd  of  September  the 
defendant  served  notice  of  motion  to  vary  the  order. 

Held  that,  the  order  not  being  a  final  order,  the 
notice  of  motion  ought  to  have  been  served  within 
twenty>one  days,  and  that  the  motion  was  made  too 
late. 

Decision  of  Ohitty,  J.  (reported  34  W.  R.  40), 
aifirmed.— ZtftWs  v.  Lewie,  c.a.  420—31  Oh.  D.  623  ; 
54  L.  T.  198. 

OoMPBOMISa— 

16.  DiemMsdl  ofadion^-^Setting  aside. — ^The  owners 
of  the  B.  sued  the  owners  of  the  G.  for  a  collision. 
In  the  course  of  the  trial  a  compromise  was  arrived 
at,  whereupon  the  court  made  an  order  by  consent 
dismissing  the  action,  including  a  counter-claim, 
without  costs.  The  owners  of  cargo  of  the  B,  then 
sued  the  owners  of  the  G.  and  obtained  a  Judgment 
declaring  both  ships  to  blame.  The  owners  of  the  G. 
began  a  suit  to  limit  their  liability  and  paid  the 
limitation  fund  into  oourt.  The  owners  of  the  B., 
with  the  consent  of  the  owners  of  the  0.,  obtained  on 
summons,  without  application  to  the  court,  an  order 
in  the  registry  setting  aside  the  first  order,  and 
made  a  claim  upon  the  fund  in  court. 

Held,  that  the  second  order  was  invalid  and  did 
not  operate  to  set  aside  the  first  order,  which  was 
a  Judgment  of  the  court,  and  that,  as  the  owners  of 
the  B.  had  no  daim  against  the  owners  of  the  C,  the 
daim  was  rightly  dissSlowed. 

Qucere,  whether  in  the  absence  of  fraud,  the  oourt 
itself  could  have  set  aside  the  first  order. 

Judgment  of  Butt,  J.,  affirmed. — I'lie  BeUoaim, 
CA.  55—10  P.  D.  161 ;  55  L.  J.  P.  D.  &  A.  3. 

OONSOUDATION  OP  AoTXOXra — 

17.  Goneent  order. — An  order  made  by  consent  and 
without  the  sanction  or  direction -of  the  court  should 
contain  a  statement  on  its  face  that  it  is  an  order  by 
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eonaent'^Michel  t.  Mutch^  ohj>.  ohi.»  /.  251 — 55  | 
L.  J.  Oh.  485;  54L.  T.  45. 

EXBOTJTION — 

18.  Judgment  hy  coriBent^-^ Estoppel — Deltora  Adf 
1869  (32  dh  33  Vict.  c.  62),  $.  21^0rd,  42,  r.  23.— 
Where  a  jadgment  obtained  by  consent  is  Toid  for 
default  of  the  jadgment  and  an  affidatit  tinder  section 
27  of  the  Debtors  Act,  1869,  the  court  ^rill  not  gi?e 
leaye  to  issue  execution  under  ord.  42,  r.  23,  and  the 
defendant  is  not  estopped  from  contesting  the  yalidity 
of  the  judgmeiit.*-c/bnes  v.  Jaggar,  a.B.D.— 54  L.  T. 
731. 

Fahtibs — 

19.  Adding  de/endant^Discretion  o/  court — Ord* 
16,  r.  11.— Ord.  16,  r.  11,  gives  the  court  or  Judge  a 
discretion,  on  an  application  by  a  defendant,  to  add 
other  defendants,  bat  such  an  order  will  not  be  made 
except  where  the  non- joinder  would  prejudice  the 
parties,  or  the  joinder  is  necessary  to  enable  the 
court  to  adjudicate  upon  all  the  questions  involved  in 
the  action. — Leduc  v.  Ward,  q.b.d. — 54  L.  T.  214. 

20.  Adding plaintiff'^GonBeni  in  writing -^Ord.  16, 
rr,  1,  2,  11.— The  direction,  in  ord.  16,  r.  11,  that 
"no  person  shall  be  added  as  a  plaintiff  suing  without 
a  next  friend,  or  as  the  next  friend  of  a  plaintiff  nnder 
any  disability,  without  his  own  consent  in  writing 
thereto,"  must  be  read  with  and  into  ord.  16,  r.  2,  so 
that  no  person,  not  under  disabilities,  can  be  joined 
or  added  as  co-plaintifi  without  his  own  consent  in 
writing,  although  the  terms  may  otherwise  be  con- 
sidered by  the  court  or  judge  nnder  ord.  16,  r.  S, 
*' such  as  may  be  just." — Tryon  t.  National  Provi' 
dent  InitittUion,  q.b.d.  398 — 16  Q.  B.  D.  678;  55 
L.  J.  Q.  B.  236  ;  54  L.  T.  167. 

21.  Covenant^ Separate  oovenanteeB^Ord,  16,  r. 
11. — The  defendant  company  covenanted  with  the 
plaintiff  to  make  a  road  between  certain  points  for  the 
use  of  the  plaintijS  and  two  other  covenantees  with 
whom  the  defendant  company  entered  into  separate  and 
similar  covenants. 

The  plaintiff  brought  an  action  against  the  company 
for  specific  performance  of  the  covenant  and  damages 
without  Joining  the  other  separate  covenantees. 

Held,  on  the  application  of  the  company,  that  the 
separate  covenantees  could  be  ordered  to  be  joined 
as  parties  to  the  action,  nndef  ord.  16,  r.  11,  and 
that  an  order  for  their  Joinder  should  be  made,  and 
the  costs  be  reserved. — Dix  v.  Chreai  Western  BaUway 
Oo.,  OH.D.  XAT,  1.  712—54  L.  T.  830. 

22.  In/ant^NextfriendSemoval-'Tedamentary 
guardian. — In  1878  an  action  was  brought  by  .Infants, 
in  the  lifetime  of  their  father,  by  a  next  friend  who 
acted  with  the  father's  authority.  In  1885  the  father 
died,  having  by  his  will  appointed  his  wife,  the  mother 
of  the  infant  plaintiffs,  to  be  their  guardian.  There 
was  no  charge  of  improper  conduct  on  the  part  of 
the  next  friend. 

Held,  on  the  application  of  the  mother,  that  she 
bad  a  right  to  be  substituted  as  the  next  friend  of  the 
infant  plaintiffs. — Hutchinson  v.  Norwood,  ch.d. 
PXA.,  t.  214—31  Oh.  B.  237  ;  55  L.  J.  Oh.  875. 

23.  Misjoinder— Dismissal  of  action — Oosts^Ord„ 
25,  r.  2. — A.,  the  architect  of  the  defendant  company, 
was  made  a  party  to  an  action,  but  the  statement  of 
daim  disclosed  no  cause  of  action  against  him* 

The  court  ordered  A.'s  name  to  be  dismissed  from 
the  action,  with  costs. — Amos  y.  Hems  Bay  Fier  Co., 
0H.D.  KAT,  1.^54  L.  T.  265. 

24.  Third  party  —  Administration  action  — 
Notice  of  fudgmeni-^Oosts—Ord.  16,  rr.  40,  41.— 
After  Judgment  for  administration  motioo  of  the  Judg- 


ment waa  served  by  the  plaimtilb,  V7  si^  ^i 
court,  on  A.»  a  purchaser  of  a  part  of  tbe 
estate  in  which  the  plaintiffs  were  not 
entered  an  appearance  nnder  ord.  16,  r.  41. 

Held,  that  A.  ought  not  to  have  been  temli 
ord.  16,  r.  40 ;  that  the  aervice  on  hhn  vmI 
that  his  appearance  most  be  vacated ;  aei 
plaintiffs  must  pay  his  coats.— ^etfs  v.  Aa^( 
L.  T.  501. 

Flbadino— 

25.  Admissions  —  AJfidavUr^Ord.  32,  r.  %A 
found    an  order    on    admissions  uodcr  od  \ 

r.  6,  in  an  action  of  debft»  there  must  be  t  dw 4 
eion  that  the  debt  is  due  and  leooveraUs  is  tbd 
in  which  the  admission  is  made. 

Order  of  Bacon,  Y.O  (reported  34  W.  R.  ^i 
charged.— Lamfer^n  v.  Feast,  ci.  691 ;  55  LL 

26.  Admissions — Pjttent  —  In/ringtmest-^ 
ment — Inquiry  as  to  damages — Ord,  32,  r.  i— I 
action  for  the  infringement  of  a  pateat,  eliiH| 
injunction  and  an  inquirj  as  to  damagei,  fte  ' ' 
ant  admitted  in  his  defence  infriagMHit  il 
instances,  but  denied  any  other  infriii^MMiii 
plaintiffs  moved  for  jadgment  upon  the  adaM 
the  pleadings  under  ord.  32,  r.  6. 

Held,  that  the  plaintiffs  were  only  SDtiSd  I 
inquiry  as  to  damages  in  respect  of  the  tnM 
of  infringement  admitted,  and  to  no  othan.-^ 
Telephone  Co.  t.  Donahoe,  c.a.  32$— 31  Ck.al 
55  L.  J.  Oh.  480;  54  L.  T.  34. 

27.  Admissions— Payment  inio  i 
6.— The  plaintiff  and  defendant  wen 
settlement^  and  the  defendant,  in  a 
plaintiff,  written  before  action  brought, 
manner  in  which  he  had  dealt  with  a  pat4 
trust  fund.    Such  dealing  amounted  to  a  1 
trust,  and  the  plaintiff  thereupon  bcooglit  ah  i 
to  have  the  trusts  of  the  settlement  eteoMsd^ 
fund  replaced,  and  ahortly  after  iasniagtlwi 
out  a  summons  for  an  oider  on  the  detaM 
the  amount  into  court,  and  exhibited  tbeli 
ai&davit  in  support  of  the  summona   Ttis  i 
was  not  answered  by  the  defendant 

Held  (affirming  the  decision  of  Ohit^,  /.^i 
amounted  to  a   sufficient  admission  by  tte  M 
upon  which  to  order  him  to  bring  the  le^f 
court— Porrctf  v.   White,  c.a.  65— 31  Oh.  Rf 
L.J.  Oh.  79;  53  L.  T.  514. 

28.  Amendmeat— Adding  deft 
rsmedftoMe  injury— Ord.  28,  r.  1.— In  » 
personal  Injuries  tlie  defendants,  by  " 
denied  negligence.    More  than  six  n 
accident  they  proposed  to  amend  by 
tract  that  would  transfer  the  liability  to 
By  the  Metropolis  Management  Ast, 
such  an  action  could  not  be  brought  agiii^^  ^ 
body  after  six  months  from  the  aocrasl  rf*>^ 
of  actiott. 

Held,  that,  the  defendants'  origiBal 
been  wrong,  they  were  estopped  bom  — '  ■  « 
cause  the  plaintiff  would  be  iiremedlshly  '^QZ 
could  not  be  pnt  into  the  same  potitioB  w**^ 
defendants'  mistake. — Steward  v. NM JWjFg 
Tramways  Co.,  ca.  316—16  a  B.  D.  w'' 
L.  J.  Q.  B.  157  ;  54  L.  T.  35. 

29.  Amendment-^Counier'daimr'Orl  JJ^^* 
ord,  28,  rr.  1,  3.— In  an  action  '*'P**jStj 

.  ance  of  an  agreement  to  giant  a  Isim  '*7g 
house,  issne  had  been  Joined,  the  plflidiit^*jTVi 
real  dispute  between  the  parttss,  sad^  ^^ 
been  set  down  for  triaL  The  plitav  v^  ^ 
poeaeaiion  nnder  the 
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Held,  that  leave  ought  not  to  be  gi?eii  to  the  de- 
bdant  to  amend  bis  ooanter^claim  by  adding  thereto 
daim  for  reooTeiy  of  the  land  agreed  to  be  let— 
hrk  ▼.    Wray,  oh.d.  y.o.B,  69 — 81  Oh.  D.  68  ;  55 

J.  Ch.  119. 

30.  Amendment  —  Mierepreaeniatum'^  Specific  in- 
mce« — Ord.  19,  r.  6. — ^The  statement  of  claim  in  an 
don  for  fraudiUent  misrepreeentation  in  a  proepectua 
bting  to  a  oompany  contained  a  general  allegation 
at  the  proepectue  oomprised  many  untrue  and  mis- 
iding  statemente,  and  then  eet  out  certain  speoifio 
stances  of  alleged  misrepretentation,  amongst  others 
e  following : — *'  That  the  plastic  or  surface  clay  on 
leFletton  property  was  of  an  average  depth  of  thirteen 
et,  whereas,  in  fact,  at  the  deepest  part  such  clay 
■s  only  eleven  feet  or  thereabouts  in  depth,  diminisb- 
g  to  two  feet."  At  the  trial  the  plaintiff  proposed 
» adduce  evidence  that  there  was  an  average  depth  of 
s  feet  of  elay,  that  only  four  feet  of  this  could  be 
led  for  making  the  best  bricks,  and  that,  instead  of 
Mie  being  thirty-three  acres  in  the  property,  as 
atsd  in  the  prospectus,  there  were,  in  reality,  ouly 
ighteen  acres. 

:  Held,  that  evidence  of  the  alleged  misrepresentations 
told  not  be  admitted,  as  they  had  not  been  spedflcally 
nded,  and  that  leave  to  amend  would  not  be  granted. 
H^mofufs  V.  Oity  Bank^  ch.d.  nob.  i,  364. 

81.  Amendment — Ord.  28,  r.  1. — Leave  to  amend 
leadings  ongbt  to  be  granted,  even  at  the  last 
loment,  where  it  is  necessary  to  enable  the  court  to 
Btlly  dispoae  of  the  qnestions  between  the  parties, 
tthe  par^  making  the  application  is  acting  bond 
llr,  and  hto  opponent  can  be  fully  idemnifled  against 
Iqr  injury  oeosisioned  to  him ;  but  such  leave  is  an 
bSulgence,  and  ought  only  to  be  granted  on  terms. 

Tildealey  v.  Harper,  87  W.  B.  S49, 10  Oh.  D.  393, 
Mlowsd. — Trajlfi>rd  v.  Blanc,  ch.d.  kat,  j.  56 — 53 
k  T.  498. 

31a.  Amendment  —  Shipping  —  Collision  —  Pre" 
hiinary  act-^VtMel  ai  anchor-^Ord,  19,  r.  28.— 
p  an  action  for  damage  by  coUiBion  the  defendants 
P  their  preliminary  act  instead  of  stating  as  required 
Hf  ord.  19,  r.  28, ''  the  distance  and  bearing  of  the 
lOier  vessel  wben  first  seen"  stated  only  that  *<  the 
^»  when  first  seen  was  at  anchor." 

Held,  that  the  question  in  the  preliminary  act  must 
«  answered  fnlly,  and  that  an  amendment  must  be 
Bade.— rAs  Godiva,  p.d.  ft  A.ii.  551—11  P.  D.  20; 
»  L.  J.  P.  D.  &  A.  13. 

82,  Amendment  after  Hearing  of  question  of  /aw— 
Oonditions^Ooets-^Ord.  28,  r.  1.— An  action  was 
itOQght  by  a  municipal  corporation  to  restrain  a  local 
MNod  from  interference  with  water*pipes  and  mains 
n  the  defendants'  district.  Issue  was  joined,  and  a 
Mint  of  law  was  raised  as  to  the  legal  right  of  the 
defendants  to  break  up  streets  vested  in  the  defend- 
nts.  This  qnestion  was  decided  against  the  plaintiffs, 
iho  moved  for  leave  to  amend  theb  reply,  and  alleged 
^  defendants'  aoquiesoence  and  estoppel  by  conduct 

Held,  that  the  amendment  should  be  allowed  on  the 
arms  of  the  plaintiffs  paying  the  costs  thrown  away 
^  reason  of  the  amendment,  and  of  the  costs  of  the 
notion  being  the  defendants'  in  any  event — Preston 
^erporation  v.  FuUwood  Local  Board  (2),  oh.d.  mob., 
r.  200. 

33.  Amendment  after  jtkdgment  —  Partnership — 
viKfpmenf  against  one  partner^-Esoeeuiion  against 
amher  partner-^Bules  of  Court,  1876.— A  writ  in 
»n  aotiou  for  libel  was  issued  against  B.  ft  Oo.  Ap- 
P««raoce  was  entered  for  B.  trading  as  R.  ft  Oo.,  and 
A  statement  of  claim  was  delirered  against  B.,  sued 
^  H.  ft  Ck).  At  the  trial  a  verdict  by  consent  was 
gWen  for  the  plaintiff  for  400.,  and  judgment  was 


entered  accordingly.  The  plaintiff  issued  execution 
against  B.,  and  afterwards  took  out  a  summons  to 
amend  the  judgment  (and  the  pleadings  if  neceesary) 
by  striking  ont  the  words  "R.  sued  as"  from  the 
title  of  the  action;  to  enter  judgment  against  B.  ft 
Oo.  to  make  the  record  correspond  with  the  writ ;  and 
to  issue  execution  npon  the  judgment  against  0.,  sub- 
sequently discovered  to  be  a  partner  in  the  firm  of  B. 
ftOo. 

Held,  that,  the  judgment  having  been  obtained  by 
consent  against  B.  alone,  it  could  not  be  altered  into 
a  judgment  against  the  firm. 

Judgment  of  the  Oourt  of  Appeal  (reported  31 
W.  B.  880,  11  Q.  B.  D.  435),  afiftrmed.— ^uns^er  v. 
Cox.  H.L.  461—10  App.  680  ;  55  L.  J.  Q.  B.  108  ;  53 
L.  T.  474. 

34.  Defatdt^Judgment— Setting  asidc'^Time  for 
application-^Extension — Lancaster  Chancery  Court 
Rules,  1884,  ord.  33,  r.  21.— Bule  21  of  order  33  of 
the  Ohancery  of  Lancaster  Rules,  1884,  which  pro- 
vides that  any  verdict  or  judgment  obtained  where 
one  party  does  not  appear  at  the  trial  may  be  set  aside 
by  the  court  or  Yice-Ohancellor  upon  such  terms  as 
may  seem  fit  npon  an  application  made  "  within  six 
days  after  the  trial  or  next  sitting  of  the  court,"  does 
not  give  the  party  against  whom  the  judgment  has 
been  obtained  an  option  to  move  either  within  the 
time  limited  or  at  next  sitting  ;  but  means  that  the 
application  most  be  made  within  six  days  if  the  court 
is  then  sittlngt  but,  if  the  court  is  not  sitting,  then  at 
the  next  sitting. 

A  snbstantive  motion  for  extension  of  time  for 
making  the  application  is  unnecessary;  but  the  notice 
of  motion  for  setfehig  Mide  the  judgment  should  con- 
tain an  intimation  that  an  application  for  extension 
of  time  will  be  made. — BrwUhaw  v.  Warlow,  o.a. 
557—32  Ob.  D.  403. 

36.  DefaiUt-^Partition  action— Infants^ Affidavit. 
—Some  of  the  plaintiffs  in  a  partition  action  and 
some  of  the  defendants  were  infants,  and  the  plaintiiZs 
moved  for  Judgment  in  default  of  defence. 

Held,  that  an  alBdavit  verifying  the  statement  of 
claim  was  unnecessary. — Ripley  v.  Sawyer,  ca.D. 
piA.,  J.  270—31  Oh.  D.  494;  55  L.  J.  Oh.  407 ;  54 
L.  T.  294. 

36.  Default  of  appearance — Dismissed  of  action — 
Restoration  to  cause  liet—Ord,  27,  r.  15  ;  ord.  36,  r. 
33. — ^An  action  coming  on  for  trial  on  the  30th  of 
July,  1885,  was  dismissed,  with  costs,  in  consequence 
of  the  plaintiff  not  appearing  at  the  trial.  On  the 
3  let  of  October  a  motion  was  made  to  discharge  the 
previous  order  and  to  restore  the  case  to  the  paper  to 
be  heard  on  its  merits. 

Held,  that  the  oourt  had  no  power  to  restore  the 
action  unless  the  application  was  made  within  six 
days  of  the  dismissaL— *  Walter  v.  JameSf  ch.d.  mob,  t. 
29. 

37.  Joinder  of  daims — Mortgage-^Foredosure — 
Covenant— Ord.  13,  r.  3.— The  vnrit  in  an  action 
by  a  mortgagee  claimed  an  account  of  prind- 
pal,  interest,  and  costs  on  the  mortgage  and  fore- 
closure or  sale,  and  also  the  sum  of  £225  10s.  for 
principal  and  interest  under  the  covenant  in  the 
mortgage  deed.  The  defendant  not  having  appeared, 
and  no  statement  of  daim  having  been  delivered,  the 
plaintiff  moved  for  the  usual  foreclosure  judgment 
niei,  and  for  liberty  to  forthwith  sign  final  judgment 
for  the  amount  indorsed  on  the  writ. 

Held,  that  the  plaintiff  was  entitled,  under  ord.  13, 
r.  3,  to  sign  judgment  for  the  liquidated  demand,  but 
was  not  entitled  to  the  foreclosure  judgment. — 
BisstU  V.  Jones,  oh.d.  chi.,  j.  591—32  Oh.  D.  635  ) 
55  L.  J.  Oh.  648  ;  54  L.  T.  603. 
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38.  Particulars^Payment  into  court— Ord.  19»  r. 
7.^-The  court  baa  a  dieoretion  to  order  a  defendant 
to  give  particular  a  of  the  ttema  of  claim  in  reapect  of 
which  be  pays  money  into  courts  but  it  can  only  make 
6Uoh  an  order  when  the  trial  of  the  action  -will  be 
facilitated  and  neither  party  embarraaaed  by  it. — 
Orient  Steam  Navigation  Co,  v.  Ooean  Marine  In- 
euranee  Co.,  Q.B.n.  442. 

39.  Particulart — Slander, — In  an  action  for  alander 
it  ia  the  practice  at  chambera  to  order  particulara  to 
be  given  to  the  defendant,  If  he  aaka  for  tfaeui,  of  the 
namea  of  the  pertona  to  whom  the  alleged  slander  waa 
niUred.^Roaelle  y.  huchanan^  q.b.d.  488—16  Q.  B. 
D.  656;  55L.  J.  Q.  B.  376. 

40.  Striking  out— Claim— Ord.  26,  r.  4.— If  a 
atatement  of  claim  discloaea  aome  ground  of  action, 
the  fact  that  the  plaintifC  ia  not  likely  to  aucceed  at 
the  trial  ia  no  ground  for  atriking  it  out. —  BoaUr  ▼. 
Holder^  a.i.D.— 54  L.  T,  298. 

Stat  op  Procbbding6*- 

41.  Lis  alibi  pendena  — -  ^ua&aiid  and  wife  — 
CroM  suite — Divorce  euU  in  India — Beetituiion 
suit  in  England, — A.  hnaband,  holding  a  public 
appointment  in  India  and  reaiding  there  with  hia 
wife,  preeented  a  petition  in  the  High  Court  at 
Bombay  for  diaaolution  of  marriagaon  the  ground  of 
hia  wife'a  adultery.  Before  presenting  the  petition  he 
aent  hia  wife  back  to  her  family  in  England,  and 
shortly  afterwarda  came  himself  to  England  on  abort 
leave  of  absence  for  the  purpose  of  aettllng  his  chil- 
dren in  this  country.  Whilst  in  England  bia  wife 
aerved  him  with  a  petition  for  reatitution  of  conjugal 
rightp.  He  thereupon  applied  for  a  atay  of  proceed- 
inga  on  the  wife'a  petition  unfcU  the  oaae  in  the  High 
Court  at  Bombay  ahould  have  been  determined. 

Held  (afarming  the  deciaidh  of  Butt,  J.)  that  a  atay 
of  prooeedinga  ought  not  to  be  granted. — Thornton  y. 
Thornton,  c.a.  509—66  L.  J.  P.  D.  &  A.  40  ;  64  L.  T. 
774. 

42.  Lia  alibi  pendens  —  Shipping  —  OoUiaion  — 
Foreign  action— Arrest  of  ship  in  England, — A  colli- 
sion occurred  between  two  foreign  yessels.  The  O, 
was  arrested  in  HoUand  in  an  action  by  the  owners  of 
the  J,  and  cargo,  but  was  released  with  the  consent 
of  the  owners  of  the  J,  on  the  guarantee  of  under- 
writers  interested  in  the  O,  to  answer  judgment  in 
the  action.  Cross  proceedings  were  instituted  in  the 
Dutch  court  by  the  owners  of  the  O.  and  the  </.  An 
action  was  subsequently  commenced  in  this  country 
against  the  owners  of  the  C.  by  the  owners  of  the  J, 
and  her  cargo,  and  the  C.  was  arrested  in  respect  of 
the  collision.  The  plaintifEs  were  willing  to  abandon 
the  action  in  Holland. 

Held  (Lord  Esher,  M.R.,  diss,)^  that  the  proceedings 
in  the  English  action  must  be  stayed,  and  the  ship 
must  be  released. 

Judgment  of  Hannen,  P.,  ajfirmed. — TAe  ChriS' 
tianshorg,  ca.— 10  P.  D.  141 ;  64  L.  J.  P.  D.  &  A.  84 ; 
53  L.  T.  610. 

Tbial— 

43.  Change  of  venue, — The  court  will  not  change 
the  yenue  laid  by  a  plaintiil  unless  the  defendant 
can  show  some  serious  injury  and  injustice  to  his 
case  by  trying  it  at  the  place  proposed. 

Judgment  of  the  Queen's  Bench  Birision  affirmed. 
'—Shroder  y.  Myers^  ca.  261. 

44.  Jury^Ohancery  adim^^DisUnet  causes  of 
actiofi — Separate  trial — Discretion — Judicature  Act, 
1873,  s.  34— Ord.  36,  rr,  3— 6.— Where  an  action 
commenced  in  the  Chancery  Diyision  contains  two 
causes  of  action,  one  of  which  is  spedflcally  assigned 
to  the  Chancery  Diyisioni  it  is  not  a  matter  of  right 


for  the  parties  to  Insist  upon  havhig  the  tso 
separated,  and  to  baye  the  cause  not  so  ssapd 
by  a  judge  with  a  jury,  but  it  is  a  mattsr  lor  fl 
cretion  of  the  judge. — Sheppard  y.  OiImr;*! 
KAT,  J.  179—53  L.  T.  625. 

45.  Jury — Tifne  for  opp^ieafaofi— Ori  ^i;| 
ord,  64,  r.  7. — After  an  action  for  an  isjosdiBi 
an  acconnt  waa  commenced,  the  plamtiff,  oa 
of  December,  1885,  moved  for  an  tRferna  isji 
when  an  order  was  made  that  the  mofkn  AMM 
oyer  un(il  the  hearing  of  the  adioo,  tbs 
undertaking  to  aet  down  the  cause  for  tiiil 
and  to  deliver  a  atatement  of  daim  wiUan  ta  4^%! 
the  defendant  gave  an  undertaking  in  fts 
the  notice  of  motion.  The  notice  ol  trid  m  gji 
on  the  12th  of  December,  1885,  the 
claim  was  delivered  on  the  19th  of  December,  IN^i 
the  defence  and  counter-claim  were  deUvendQi 
4th  of  January,  1886,  and  on  the  same  difci 
plaintiffa  received  notioe  of  the  defendsBf  s  isMI 
to  apply  for  a  trial  by  jury. 

Held,  upon  the  eonatructian  of  oid.  31,  r.  1^ 
amended  by  B.  8.  C,  December,  1885,  tint  «ksi| 
cation  was  made  too  late,  and  ttiat  no  esse  hil  li 
made  out  for  the  exerdse  of  the  coorl^B  di 
enlarge  the  time  under  ord.  64»  r.  7.- 
Deakin,  chj>.  chi.,  j.  227 — ^53  I«.T«858. 


46.  New  trial— Verdict   againd 
moticm  for  a  new  trial  on  the  ground  thattki 
is  against  the  weight  of   the  eyidencs  the  ^ 
should  not  be  disturbed.     Per  Lord  Hsncbefl, 
Lord  Watson,  unless  it  was  one  whisk  ajwy, 
the  whole  of   the    evidenoe  reasonably, 
properly  find ;  per  Lord  FitBgerald, 
ence  so  preponderates  against  the  verdistm 
that  it  was   unreasonable    and  unjost; 
Halsbury,  if  reasonable  men  might  find  ik 
whiob  has  been  found. 

Solomon  v.  Bitton,  8  Q.  B.  D.  176, 30  W.il 
164,  corrected. 

Judgment  of   the  Court   of   Appesl 
Mdropolitan  RaUvoay  Co.  v.    Wright,  u. 
App.  152  ;  55  L.  J.  Q.  B.  401 ;  54L.T.6SL 

47.  New  trial^Verdid  against 
Judgment— Ord.  58,  r.  4.— Where  the  ooaiil 
fled  that  the  verdict  of  a  jury  was  agsimtttit 
of  the  evidence,  and  considers  that  all  the  '^ 
caaeare  before  it,  it  may,  under  ord.  58;  i* 
judgment  accordingly  instead  of  sendiiif  tti 
a  new  trial.— IftTfor  v.  TouiuUn,  co.  695. 

48.  New  trial— Verdid  againd 
judge, — ^The  report  of  the  judge  who  tried  I 
will  always  be  held  of  weight  in  the  mattff< 
ing  a  new  trial,  and  his  opinion  that  the* 
apply  their  minds  to  the  evidence  before  ttig^  ' 
taken  as  almost  oonclnslye  in  faroor  of  ^ 
new  triaL  .  ^ 

The  judgment  in  Solomon  v.  Bitbm,  ^^^ 
176,  30  W.  R.  Dig.  164»  Is  not  hMoasietost^S- 
decision.  In  tiie  last  line  of  ^tbat  jndgii^'j 
the  word  "not"  should  be  lasertsd  sAtf  «*? 
"  ought."— ITe&sfer  v.  Friedeberg,  oa.  7SS-*«** 
Q.  B.403;  55  L.  T.  49. 

49.  Separate  issues— PiodponemeMt^^f^^j^ 
Damages— Ord,  36,  r.  8.— Where  in  sa  dm^^ 
negligence  aU  liability  is  denied,  and  ^f^ 
damagea  claimed  ia  disputed,  the  twoqM««||2 
reasonably  be  ordered  to  tried  eepaiatejy,  ■■J'  ^ 
36,  r.  8,  if  the  question  of  dsmsgw  » J|g ,. 
could  not  be  easUy  tried  by  *  jwy-*^ 
ffargrave,  q.bj).  294—16  Q.  B.  P.  !«• 

50.  Shipping— Action  in  tmr-Ord.  ^^^ 
7.— Causes  or  matters  which,  pwfiwi^r**"'^^ 


J 
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I  the  Jadioatare  Aot^  1873,  ooold,  without  any  eon- 
nt  of  partio0»  have  been  tried  without  a  jary,  are 
sdaded  from  the  operation  of  ord.  36,  r.  6,  and  the 
irtieB  are  therefore  not  entitled  as  of  right  to  a 
ial  with  a  Jury.  In  such  caaaea  or  matters  an 
^lioafeion  for  a  trial  with  a  jury  must  be  made  nnder 
d.  36,  r.  7,  in  which  case  it  is  In  the  discretion  of 
te  ooart  or  jadge  to  grant  the  application. 
In  an  action  in  rem  for  necessaries  for  a  ship,  the 
ial  was  directed  to  be  before  a  judge  at  the  assises. 
he  plainttfC  applied  for  an  order  that  the  action 
loold  be  tried  with  a  jary,  alleging  that  he  was 
ititled,  under  ord.  36,  r.  6,  to  such  an  order  as  of 
ght.  The  Judge  refased  the  application. 
Held,  that  tbe  action  was  not  within  ord.  36,  r.  6, 
lat  the  application  could  only  be  made  under 
lie  7  of  that  order,  and  that  the  Judge  would  ha?e  a 
liozetion  to  grant  the  application. 
Judgment  of  Batt,  J.,  affirmed.— 2*^4  Temple  Bar, 
.A.  68—11  P.  D.  6;  55  L.  J.  P.  D.  &  A.  1 ;  53 
I.T.  904. 

51.  FentM— Amended  $UUement  of  daim^Ord,  20, 
•  5 ;  orcL  28«  rr.  2,  4 ;  ord,  36,  r.  1.— Under  ord. 
|9,  r.  1,  the  plaintrfiC  is  not  entitled  to  name  the  place 
I  trial  in  the  amended  statement  of  claim  for  the 
■It  time,  although  no  place  of  trial  was  named  in 
be  original  atatement  of  claim. 

Judgment  of  North,  J.  (reportel  34  W.  R.  648), 
dversed. — Loeke  y.  fVhiie,  o.a..  747—54  L.  T.  891. 

Writ — 

52.  Agent  in  England — Service — Foreign  company 
'^Ord,  9,  r.  8. — A  foreign  banlciag  corporation  whose 
bead  office,  directorate,  and  secretary  were  situated 
ind  xeeident  abroad  bad  an  agency  office  in  London 
With  a  manager  and  a  staff  of  clerkb,  and  from  it 
thequea  and  papers  beariog  the  name  of  the  corpora- 
tion and  the  London  address  were  issued. 

Held,  that  the  service  of  a  writ  of  summons  in  an 
setion  against  the  oorporation  on  the  manager  at  the 
ofBce  in  London  was  a  good  serrice  under  ord.  9,  r. 
^^Lhoneux  y.  Hong  Kong  cmd  Shanghai  Banking 
Oorpcrationf  oh.d.  y.cs.  753. 

52a.  Service  —  Partnership  —  Service  en  agent  — 
Place  of  hueineee  of  firm — Ord,  9,  r.  6. — An  action 
WAS  commenced  against  a  firm  of  ironfoundors  carry- 
big  on  bnsiness  in  Scotland,  who  employed  IC.,  in 
London,  to  procure  and  forward  to  them  particulars  and 
specifloationa  of  works  adyertiaed  for  tenders,  and  paid 
him  a  small  fee  for  his  tronble,  in  addition  to  his  ex- 
penses incurred  in  so  doing,  but  nothing  by  way  of 
salary  or  in  payment  of  his  office  expenses.  The  name 
of  the  firm  was  put  up  oyer  M.'b  offices,  and  his 
offices  were  stated  on  their  note-paper  to  be  the 
London  offices  of  the  firm.  The  writ  was  seryed  at 
H.'s  offices  at  BucUersbury  on  a  clerk  employed  at 
the  offices. 

Held,  that  the  seryioe  of  the  writ  must  be  set 

aside,  on  the  ground  that  M.  was  the  agent,  not  the 

I  seryant,  of  the  firm,  and  that  the  firm  had  no  place 

of  basinese  within  the  Jarisdiotion. — BaiUie  y.  Oood^ 

vHn^  OH.D.  Hoa.,  J.  787 ;  55  L.  T.  86. 

53,  Service  out  of  the  juriadidion — Gertiflcate  in 
l(^  of  affidavit— 'Ord.  13,  r.  2;  ord.  38,  r.  6.— The 
court  will  not  accept  a  certificate  in  lieu  of  an  affidavit 
of  service  of  a  writ  out  of  the  jurisdiction,  although 
her  Hajesty*fi  Foreign  Office  has  given  instructions 
to  the  British  consuls  resident  in  the  country  to 
which  the  defendant  belongs  not  to  administer  oat  lis 
to  the  subjects  of  that  country. — Ford  y.  Miescke, 
U.B.D.  74—16  Q.  B.  D.  57 ;  55  L.  J.  Q.  B.  79 ;  53 
L.T,535. 

54.  Service   otif  of  the  jurisdiction — Ooncurrent 
^^'^R€newal--Enlargement  of  time^Ord.  2,  r.  4 ; 


ord.  6,  rr.  1,  2 ;  ord.  8,  r.  1  ;  ord.  64,  r.  7,— The 
plaintiff  issued  a  writ  for  a  debt,  and,  being  unable 
to  find  the  defendant,  renewed  it  from  time  to  time 
for  five  years.  After  the  debt  was  barred  by  time  in 
respect  of  a  fresh  action  the  plaintiff  discovered  the 
defendant's  place  of  residenoe,  which  was  abroad,  ani 
applied  for  leave  to  issue  a  ooncurrent  writ  for  service 
abroad. 
Held,  that,  although  the  time  limited  by  ord.  6,  r. 

I,  for  issuing  a  concarrent  writ  had  eiCpired,  the  coart 
bad  power  to  enlarge  it  under  ord.  64,  r.  7 ;  that 
there  was  power  to  issue  a  concurrent  writ  in  a  case 
where  there  was  only  one  defendant  and  where  the 
original  writ  was  only  for  service  within  the  jurisdic-  ^ 
tion ;  and  that  tlio  case  was  one  in  which  leave  should 
be  given  for  the  issue  of  a  oonourrent  writ  for  service 
abroad. 

Decision  of  the  Queen's  Bench  Division  reversed.— 
Smdlpage  v.  Tonge,  o.k.  768. 

55.  Service  out  of  the  Jurisdiction^Foreiga  com- 
pany-^Agent  in  England— Ord.  9,  r.  8.— The  de- 
fendant company,  having  head  offices  in  Paris,  Bor- 
deaux, and  Marseilles,  had  agents  and  correspondents 
in  London.  Service  of  a  writ  of  summons  on  an 
agent  in  London  was  set  aside,  on  the  ground  that  it 
was  not  seryioe  on  the  **  head  officer,  olerk,  treasurer, 
or  secretary  of  such  oorporation  "  within  ord.  9,  r.  8. 
— Nutter  y.  Messageriea  Maritimes  de  France,  q.b.d. 
—54  L.  J.  Q.  B.  527. 

56.  Service outof  the jurisdiction^Libd— Injunction 
-^Ord.  11,  r.  1  (t.).— The  court  has  power,  under  ord. 

II,  r.  1  ((.),  to  allow  service  on  a  defendant  residing 
out  of  the  jurisdiction  of  a  writ  of  summons  dlaiming 
an  io junction  to  restrain  the  defendant  from  sending 
libels  to  the  plaintiff  within  the  jurisdiotloo,  and  also 
damages,  where  the  defendant  does  not  state  on 
affidavit  that  he  never  comes  within  the  jucisdiction. 

Judgment  of  the  Queen's  Bench  Division  affirmed.— 
Toxier  v.  Hawkins,  ca.  223—15  Q.  B.  D.  680 ;  55 
L.  J.  Q.  B.  152. 

57.  Service  out  of  the  jurisdiction— Life  insurance 
"Scotch  company^Branches  in  England— Ord.  11, 
r.  1. — ^The  plaintiff  sued  an  insurance  company,  which 
had  a  head  office  in  Scotland  and  branch  offices  in 
England,  with  a  chief  office  for  England  in  Loudon, 
on  a  policy  effected  with  tbe  company  through  their 
agent  in  Liverpool,  and  applied  for  leave  to  serve  tbe 
writ  on  the  defendant  company  in  Scotland. 

Held,  that  leave   could  not  be    granted,  as  the 
defendant  company  was  not  **  domiciled  or  ordinarily 
resident"  in  England  within  ord.   11,  r.   1    (')  aud 
{e).— Jones  v.  Scottish  Accident  Insurance  Company, 
Q.B  D.— 55  L.  J.  a  B.  415. 

58.  Service  out  of  the  jurisdiction— Partnership— 
Foreign  firm— Partner  temporarily  within  jurisdic^ 
tion— Ord,  9,  r.  6. — Service  of  a  writ  of  summons, 
issued  agaiuist  a  firm  oat  of  the  jurisdiction  on  a 
member  of  the  firm  who  happens  to  be  within  the 
jurisdiction,  is  good. 

Semble,  that  judgment  on  such  writ  conld  be 
signed  against  the  firm,  though  execution  could  only 
issue  against  the  partner  who  had  been  served. — 
Pollexfen  v.  Sibson,  q.b.d.  534—16  Q.  B.  D.  792;  55 
L.  J.  Q.  B.  294 ;  54  L.  T.  297. 

59.  Service  out  of  the  jurisdiction- Substituted 
service— Ord,  6,  rr.  I,  2.— Where  a  writ  has  been 
issued  for  service  out  of  the  jurisdiction,  and  the  de- 
fendant is  abroad,  a  judge  may,  if  the  attendant 
circumstances  warrant  substitution,  properly  order  a 
copy  of  such  writ  to  be  served  within  the  jarisdio- 
tion, although  it  is  not  in  the  form  used  for  service 
within  the  jurisdiction.— Fori  v.  Shephard,  q.b.d. 
63—53  L.  T.  464. 
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60«  Bpeddltndoriemeni — Recovery  of  land — Ord.  3, 
r.  6 ;  ofd,  20,  r.  1.— Ord.  3,  r.  6  (/.),  which  proTldes 
that,  in  actions  for  the  recovery  of  land  bj  a  landlord 
against  a  tenant  whose  terms  has  expired  or  has  been 
duly  determined  by  a  notice  to  qait,  or  against  persons 
claiming  under  such  tenant,  the  writ  of  summons  may 
be  specially  indorsed  with  the  statement  of  claim, 
applies  only  to  the  case  of  an  action  by  a  landlord  who 
has  himself  granted  the  lease,  or  to  whom  tho  tenant 
has  attorned  by  payment  of  rent  or  otherwise,  and 
does  not  apply  to  a  oase  where  the  landlord  has  to 
prove  his  title  by  devolution. 

Decision  of  the  Queen's  Bench  Division  (34  W.  B. 
271)  reversed.^Casey  V.  Bellytr,  c.a.  387—17  Q.  B.  D. 
e?  :  55  L.  J.  Q.  B.  207  ;  54  L.  T.  103. 

See  also  Adkinistration,  5,  9, 15, 17  ;  Arbitration, 
1 — 4 ;  Attaohmbnt,  1 — 6 ;  Company,  7  ;  Costs,  1 — 
50  ;  DiBoovBRT,  1 — 17  ;  Injcnotion,  1—8  ;  Intbr- 
PLSADBR,  1,2;  Lands  Clausbb  Consolidation  Act,  11 
—14  ;  MbRTOAOB,  3^8,  10,  11,  17,  21  ;  Bpbcific  Psr« 

70RMANCB,  2. 

PRACTICE  (IRELAND):— 

1.  Affidavit — Commis$ioner — Agent  of  taUeUor  of 
deponent,~^It  is  no  objection  to  the  admissibility  of 
an  affidavit  that  it  was  sworn  before  the  town  agent 
of  the  solicitor  to  the  deponent. — Quinn  v.  CoIUm, 
c.A.  (Ir.)— 18  L.  R.  Jr.  196. 

2.  DiimiucU  of  action'^  Want  of  proieeution^Se-' 
cwrityfor  coiti — Ord.  35,  r,  4 — An  order  against  the 
plaintiff  to  provide  security  for  costs,  with  a  stay  of 
proceedings  in  the  meantime,  does  not  prevent  the 
defendant  from  moving  to  dismiss  the  action  for  want 
of  proseontion.— £an(2on  Road  Oar  Co.  v.  KeUy, 
Q.B.D.  (Ir.)— 18  L.  B.  Ir.  43* 

3.  DUmisaal  of  action —  Want  of  proseeuUon — Trial 
— Disagreement  of  Jury, — The  defendant  is  entitled 
to  have  the  action  dismissed  for  want  of  prose- 
cution if  the  plaintiff  fails  to  proceed  after  a  trial  at 
which  the  jury  disagreed. — Nationcd  Bank  v.  Canning 
a.B.D.  (Tr.>-16  L.  R.  Ir.  444. 

4.  Injunction — Notice  of  motion — Leave  ofeourt'-^ 
Ord.  25,  r.  7. — A  motion  for  an  injunction  may  be  made 
at  any  time  without  the  leave  of  the  court.— French 
V.  ColUa,  U.TU  (Ir.)— 17  L.  R.  Ir.  238. 

5.  Judgment — Married  woman — Separate  estate — 
Iteetraint  on  anticipation — Limited  execution, — On  a 
motion  to  enter  final  judgment  against  a  married 
woman  the  defendant  denied  by  affidavit  the  posses- 
sion of  separate  estate,  except  what  was  setUed  on  her 
with  a  restraint  on  anticipation. 

The  court  limited  execution  to  such  separate  prop- 
erty as  the  defendant  was  not  restrained  from  antici- 
pating,  unless  the  restraint  was  under  a  settiement  or 
agreement  made  or  executed  by  herself  for  settlement 
of  her  own  property. — Nickolh  v.  Morgan,  o.p.d.  (fr.) 
—16  L.  R.  Ir.  409. 

6.  Pleading^AdmiBcioM  of  part  of  daim — Judg^ 
meat — Ord*  39,  r.  9. — In  an  action  to  recover  £1,000 
on  a  fire  insurance  policy  the  defendants  pleaded  that 
the  policy  was  subject  to  a  condition  that,  if  at  the 
time  of  the  loss  or  damage  there  was  any  other  in- 
surance effected  by  the  insured  or  any  other  person 
covering  the  same  property,  the  defendants  shonld  not 
be  liable  for  more  than  their  rateable  proportion  o( 
the  loss  or  damage ;  that  at  the  time  of  the  fire  the 
premises  were  insured  against  fire  by  the  pUintifl's 
tenant,  who  was  bound,  by  covenant  with  the  plain- 
tiff, to  keep  the  premises  in  repair ;  and  that  the 
defendants  were  Mable  for  an  apportioned  sum  of 
only  £62.    The  £62  was  not  paid  into  court. 

The  court  refused  an  application  by  the  plaintiff  to 
enter  judgment  for  £68  without  prejudice  to  his  right 


to  recover  the  balance  claimed  by  hiia.«-is4w 
Palrielie  Aeeuranee  Oo.  of  Ireland^  Bx.n.  (IkW 
L.  R.  Ir.  115.  * 

7.  Remitting    action  —  Co'dtfendavU  — 
appearancee, — Where    certain    oo-defendaati 
entered    appearances  and   demanded 
claim  the  action  cannot  be  remitted  totkfl 
court  at  the  hastance  oC  the  other  defendsAr 
V.  UUter  Banking  Co.^  xx.d.  (Ir.)— 18  L.  R.I1. 

8.  Transfer  of  action — Adminidrdiim-'OiL 
r.  1 ;  ord.  50,  r.  4. — An  action  may  bs 
the  Chancery  Division  after  an  order  for 
tion  accounts. — Bender  eon  v.  AfoxioeB,  vx.  (IcJ- 
L.  R.  Ir.  225. 

9.  Writ — Service  oui  of  the  fariididieiLr-i 
intended  to  be  served  out  of  the  jorisdidaos 
issued  without  leave  of  the  court.^-jtrvu  r. 
C.A.  (Ir.)— 16  L.  R.  Ir.  340. 

10.  Writ — Special   indoreement^Ai 
— Plene  administravit — Future  ossed.— la  is 
against  an  administratrix,  commenced  by  a  ifd 
indorsed    writ  where  the   defendant  sdoittBi 
standing  assetn,    but    was    entitied   to  pM 
adminietravit,  the  court  gave  leave  to  ■ign  jilt 
of  assets  quando  aeciderint»^^Findlalir  t.  f 
BX.D.  (Ir.)— 16  L.  R.  Ir.  474. 

PRECATORY  TRUST.— See  Will,  38. 

PRfiSCRIPTION.— See  Capb  op  €h>0D  Hon,  Uvi 
Light,  1 ;  Nuisance,  1« 

PRINCIPAL  and  AGENT:—  1 

1.  Auctioneer  —  Lien  —  Bqmiaiie 
ManhaUing.^Tbe  defendants  told  a  bnmiji 
and  a  part  of  the  proceeds  of  the  sals  vm  hj 
hands  as  auctioneers,  subjeot  to  their  dm 
spect  of  the  sale,  and  they  had  also  moatf 
the  balance  of  the  prioo  of  fumitine  sold  for  L 
plaintiif,  who  was  a  creditor  of  A.,  wiots  s '  "^ 
the  defendants,  in  which  he  charged  the 
the  sale  of  the  brewery  in  his  own  fatow. 
fendants  wrote  a  letter  to  the  plaintiif, 
the  receipt  of  his  letter  of  charge.    They 
paid  to  A.  the  balance  of  the  price  of  the 
and  appropriated  a  part  of  the  proceeds  d  tkii 
the  brewery  in  payment  of  their  own  disiga* 

Held,  (1)  that  the  plaintiff's  letter  of  ' 
the  defendant's  acknowledgment  of  it  o 
good  equitable  assignment  in  the  plshitifi 
(2)  that  the  defendants,  as  auctioneen,  bad 
the  proceeds  of  the  sale  of  the  brewery ;  (S) 
defendants    were  entitled   to  appropriate  V 
the  proceeds  of  the  sale  of  the  brewery  Is  '^ 
charges,  and  were  not  bound  to  take  psj 
the  price  of  the  furniture  so  as  to  enable 
to  obtain  payment  of  his  charge. — Wdi  tJ 
aA.— 30  Ch.  D.  192 ;  53  L.  T.  737.  , 

2.  CommiBeion-^  Company — Promder^'^f^ 
took  an  active  part  in  the  formation  of  •  i^j 
formed  to  purdkase  the  business  of  a  totl^* 
the  payment  to  himself,  out  of  the  piiickia^2 
of  a  sum  as  commission  for  getting  up  kIm  *^ 
without  disclosing  the  fact  to  the  oompiiv*      ^ 

Held,  that,  although  A.  was  neither  «» * 
trustee  for  the  company,  nor  liable  to  '^^'^^^ 
a  promoter,  he  was  liable  to  repay  the  saos^*^ 
company,  with  an  allowance  for  the  gpwj""^ 
in  bringing  out  the  company,  but  not  f^  ^^J^. 
of  issuing  the  shares  as  tiiat  was  not  proptflf  1^ 
out  of  the  capital  of  tho  company.  ^g 

Decision  of  Pearson,  J.  (reported 84 ^* M|g  ' 
Ob.  D.  328),  reversed.— £jrAi«y  and  f^^ 
Cre  Co.  V.  Bird^  o.a.  749. 
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d.  Ocmmistion^  BwoeaHon  0/ avihorUy^Bdaie 
flf^etil.— -The  plaintiib  were  employed  by  the  defend- 
ant to  sell  an  eetate  for  him  npon  the  terms  that  they 
ahonld  be  paid  a  oommisflion  on  the  amonnt  of  such 
sale.  The  estate  was  divided  into  lots,  some  of  which 
were  purchased  by  A.,  and  upon  the  completion  of 
that  purchase  the  plaintiffs  rcoeifed  their  commission. 
The  defendant  withdrew  bis  authority  to  sell  from  the 
plaintiffs,  and  A.  subsequently  purchased  the  remain- 
der from  the  defendant  by  private  contract. 

Held,  that  the  Jury  were  entitled  to  find  that  the 
ultimate  sale  was  not  due  to  any  introduction  of  the 
plaintiib,  so  that  they  could  not  reooYer  their  com- 
mission.--£itm?«y  y.  ifiehoUony  q.B.Df  716. 

4.  MutepreHniation  hy  cLgeni — Corporation,-^T., 
a  former  secretary  of  the  defendants,  a  railway  com- 
pany, induced  the  plaintiiEs  to  ad? ance  money  on  the 
seonii^  of  certain  transfers  of  stock  of  the  company 
by  falsely  representing  that  the  transferor  was  entitled 
to  such  stock.  The  defendants  had  not  gifen  notice 
to  the  plaintiffs  that  T.  had  ceased  to  be  secretary,  but 
the  fraud  was  committed  without  their  knowledge  or 
consent. 

Held,  that  the  company  were  liable,  although  they 
derived  no  actual  benefit  from  the  fraud.-— ]9rt<MA 
Mutual  Banking  Co,  v.  Chamwood  Forttt  Bailway 
C<^  Q.B.D.  718—55  L.  J.  Q.  B.  390. 

5.  Pledge — Antecedent  debt — Undiseloaed  firineipal 
-^Factors  Act,  1842  (5  <fe  6  Viet.  c.  39),  ss.  3,  7.— 
The  appellants,  who  were  merchants  at  Singapore, 
employed  M.,  a  merchant  in  London,  as  agent  to  sell, 
but  not  to  pledge,  goods  which  they  consigned  to  liim. 
M.  employed  the  respondents,  produce  brokers  in 
London,  to  sell  the  appellants'  consignments,  and 
also  in  other  sales  and  purchases  on  his  own  account. 
The  respondents  bought  goods  for  M.,  not  discloeicg 
the  fact  that  they  bought  as  agents,  and  were,  there- 
fore, personally  liable  to  the  vendors.  They  then 
made  an  advance  to  M.  to  enable  him  to  pay  for  the 
goods,  and  took  as  security  the  bills  of  lading  of  one 
of  the  appellants'  cargoes.  The  respondent  bad  no 
notice  that  M.  had  not  authority  to  pledge  the  cargoes. 
M.,  on  receiving  the  advance,  handed  to  the  respond- 
ents cheques  to  cover  the  amount  of  the  deposits, 
which  were  paid  by  the  respondents. 

Held  (affirming  the  decision  of  the  Gourt  of  Appeal, 
31  W.  R.  731,  24  Ob.  D.  67),  that  the  pledge  was  not 
made  in  respect  of  an  antecedent  debt  within  the 
meaning  of  the  Factors  Act,  s.  3,  but  in  respect  of  a 
hmdfide  advance,  and  was  therefore  valid. 

M.  pledged  with  the  respondents  other  goods  con- 
signed to  him  by  the  appellants  as  security  for  an 
advance  protected  by  the  Factors  Act.  M.  died  in- 
solvent and  largely  indebted  to  the  respondents  on 
general  account,  after  tiiese  goods  had  been  sold  for 
him  by  the  respondents,  but  before  their  delivery. 
The  respondents  had  notice  of  the  appellants'  claim 
to  the  goods. 

Held  (reversing  the  decision  of  the  Court  of  Appeal, 
31  W.  R.  731,  24  Gh.  D.  67),  that  the  property  in  the 
goods  remained  in  the  appellants,  and  that  they  were 
entitled  to  the  proceeds  of  the  sale  after  repayment  of 
the  respondents'  adyanoe. — Kaltenbaeh  v.  Lewie,  h.l. 
477—10  App.  617  ;  65  L.  J.  Ch.  58 ;  53  L.  T.  787. 

6.  Btvocaiion  0/ authorHy-^Intereet^DeU  not  yet 
<2iM — Notiee  to  creditor.— The  plaintiff  was  the  holder 
of  bonds  of  the  Egyptian  State  Domain  Loan  of  1878. 
The  defendants  were  the  agents  of  the  Egyptian 
Government,  and  on  the  22Dd  of  May,  1885,  they 
advertised,  on  the  authority  of  the  Domain  Oommis- 
Bioners,  for  whom  they  were  not  agents,  that  they 
would  pay  in  full  the  interest  due  on  the  approaching 
Ist  of  June.    When  they  Issued  the  advertisement 


they  had  in  their  hands,  as  they  admitted,  funds,  re- 
mitted from  Egypt,  sufficient  to  make  the  payment. 
On  the  29th  of  May  the  Egyptian  Government  tele* 
graphed  to  the  defendants  to  deduct  from  the  interest 
a  five  per  cent,  tax,  which  they  accordingly  did. 

Held,  that  until  the  1st  of  June,  when  the  interest 
became  due,  the  Egyptian  Government,  who  were  the 
owners  of  the  money,  hod  a  right  to  revoke  the  in- 
structions to  pay  which  had  been  given  to  their 
agents  notwithstanding  the  notice  to  creditors  given 
by  the  advertisement,  and  that,  as  the  revocation  had 
been  effected,  the  plaintiff  had  no  right,  as  against 
the  defendsnts,  to  be  paid  in  fall — Benderton  v. 
Rothschild,  CH.D.  v.c.B.  769. 

7.  Stockbroker  —  Purchaee  of  shareM  —  Usage  of 
Stock  Exchange — Numhere  of  shares -^Leeman' 9  Act 
(30  dk  31  Vict.  e.  29),  s.  1.— The  plointiJI  instructed 
the  defendants,  stockbrokers  at  Bristol,  to  buy  for 
him  on  the  London  Stock  Exchange  some  shares  In  a 
banking  company.  The  defendants  instructed  their 
agents,  brokers  on  the  London  Stock  Exchange, 
who  bought  the  shares  from  Stock  Exchange  Jobbers 
in  the  usual  way,  without  the  contract  containing  the 
numbers  of  the  shares,  it  not  being  the  practice  of  the 
London  Stock  Exchange  to  specify  the  numbers  in 
aooordanoe  with  section  1  of  Leeman's  Act.  The 
roles  of  the  Stock  Exchange  provide  that  the  Stock 
Exchange  shall  not  recognise  in  its  dealings  any 
persons  except  its  own  members,  such  members  being 
liable,  if  they  do  not  carry  out  contracts,  to  be  ex- 
pelled from  the  Stock  Exchange,  and  that  no  appli- 
cation to  annul  a  contract  shall  be  entertained  by  the 
committee  unless  upon  a  specific  allegation  of  fraud 
or  wilful  misrepresentation.  The  defendant  repu- 
diated the  contract  before  tiie  settling  day,  but  the 
Stock  Exchange  committee  refused  to  annul  it,  and 
plaintiffs  paid  for  the  shares.  The  defendant  was 
ignorant  of  the  Stock  Exchange  regulations  as  to  bank 
shares,  and  of  the  fact  that  the  purchaser  was  thereby 
obliged  to  perform  the  contract,  though  void  under 
Leeman'd  Act. 

Held  (affirming  the  decision  of  Grove,  J.),  that  the 
plaintiffs  could  not  recover  from  the  defendant  the 
price  of  the  shares,  since  the  usage  of  the  Stock 
Exchange  to  disregard  Leeman's  Act  was  unreason- 
able against  strangers  who  did  not  know  of  it,  and 
could  not  bind  the  defendant.— P^rry  v.  Burnett, 
C.A.— 15  Q.  B.  D.  388;  64  L.  J.  Q.  B.  416;  53 
L.  T.  585. 

8.  Stockbroker — Sale  of  stock— Carrying  over.— If 
stock  is  sold  and  not  paid  for,  but  the  purchaser  in- 
structs his  broker  to  carry  them  over,  the  transaction 
in  a  sale  and  repurchase,  and  not  a  loan. —  Bangio' 
vanni  v.  SociSlc  QSn^rale,  ca.— 54  L.  T.  320. 

9.  Stockbroker — Sale  of  shares — Broker  acting  for 
both  parties — Specific  performance, — ^A.  &  B.  and  D., 
E.,  &  F.  had  respectively  employed  W.  as  their  stock- 
broker. A.  &  B.  instructed  W.  to  sell  shares,  and  D., 
E.,  &  F.  instructed  him  to  buy  shares,  in  a  company. 
On  the  6th  of  December,  1881,  W.  sent  a  sold  note 
to  A.  &  B.  for  forty  shares,  and  bought  notes  to  D., 
E.,  &  F.  for  forty  shares.  At  that  time  W.  owed 
A.  &  B.  a  balance  of  £200.  Keither  of  the  parties 
knew  that  W.  was  their  common  broker.  Tlie  price 
of  the  shares  was  paid  to  W.  by  D.,  E.,  &  F.,  but  a 
portion  only  of  the  transfers  was  executed.  The  price 
of  the  shares  was  not  paid  to  A.  &  B.  by  W.,  who 
became  bankrupt.  D.,  E.,  &  F.  brought  an  action 
against  A.  &  B.  for  specific  performance  of  the  con- 
tract to  sell  the  shares. 

Held,  that  payment  to  W.  was  not  payment  to  A. 
ft  B.,  who  could  not  be  compelled  to  specifically  per- 
form the  contract  except  on  payment  to  them  of  the 
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pfioe  of  theBharefl.— ifeDtftn'^^Y.  OonnoUfft  cju  {It.) — 
15  L.  R.  Ir.  600. 

10.  Stockbroker — Sale  of  ahares  ^Indemnity. — A. 
iDfltruoted  bis  brokers  to  purobase  flhares  in  a  joint 
stock  bank  and  received  a  bought  note  wbieb,  accord- 
ing to  the  usual  custom  of  the  Stock  Exchange,  did 
not  specify  the  registered  numbers  of  the  shares. 
Between  the  date  of  the  purchase  and  the  settling  day 
the  bank  was  ordered  to  be  wound  up.  Before  the 
settling  day  A.'s  solicitors  wrote  to  the  brokers 
repudiating  the  contract  for  the  purchase  of  the 
shares,  on  the  ground  that  it  was  illegal  and  void 
under  Leeman's  Act,  and  gave  notice  that  if  they 
completed  it  would  be  at  their  own  risk.  On  the  same 
day  A.  wrote  a  private  letter  to  the  brokers  saying 
that  he  wished  them  clearly  to  understend  that,  what- 
ever position  they  had  to  assume  with  regard  to  the 
shares,  he  considered  himself  bound  to  support  them. 
The  name  of  A.  was  returned  by  the  brokers  aj  the 
purchaser  of  the  shares,  and  the  purchase-money  was 
paid  by  them  to  the  vendor's  brokers,  and  with 
charges  repaid  by  A.  A  transfer  of  the  shares  exe- 
cuted by  the  vendor  was  sent  to  the  brokers  for 
execution,  but  A.  declined  to  execute  it  and  returned 
it  to  the  brokers,  in  whose  custody  it  remained. 

Held,  that  A.,  by  his  conduct  and  by  not  definitely 
repudiating  the  authority  given  to  his  agents,  the 
brokers,  had  become  equitable  owner  of  the  shares, 
and  was  bound  to  indemnify  the  vendor  against  all 
costs  and  liability  in  respeet  thereof. — Loring  v.  Davia, 
CH.D.  OHi.,  J.  701—32  Ch.  D.  625. 

See  also  Cbiminal  Law,  6 ;  Dbbion  ;  Discotxrt, 
15;  LiFB  Insurancb,  5;  MABiifB  Insurancb,  2; 
Mastbb  and  Sbbvant,  1 ;  Practiob,  55. 

PRINOIPAL  and  SURETY  :— 

1.  Diacharge — DeaJth  of  eo^auraty-^MiarepreBenia" 
iion-^Bitoppelr^L&rd  Tenierdm'a  Act  (9  Geo.  4^  c 
14),  a.  6. — Two  directors  and  the  solicitor  of  a  com- 
pany gave  to  a  bank  a  Joint  guarantee  of  the  banking 
account  of  the  company.  One  of  the  guarantors 
died. 

Held,  that  the  guarantee  did  not,  ipao/aeto,  deter- 
mine. 

The  company  was  re-constituted,  so  that  the 
guarantee  no  longer  in  terms  applied,  but  this  fact 
was  concealed  from  the  plaintifls,  who  were  led  by 
the  defendante  to  suppose  that  the  name  only  of  the 
company  had  been  changed,  and  that  the  guarantee 
continued,  and  the  account  was  carried  on  as  before 
with  the  addition  of  a  word  to  the  name  of  the 
company. 

Held,  that  the  defendants  were  estopped  from 
denying  that  their  liability  on  the  guarantee  con- 
tinued. 

Judgment  of  Bacon,  V.C.  (reported  33  W.  R.  631), 
affirmed.— ilsA(y  v.  Day,  c.a.  312—54  L.  T.  408. 

2.  Diaeharge^Variaiion  of  lidhiUty — Leave  to 
defend  action — Security — Compromiae  of  action. — 
A.,  B.,  and  C.  executed  a  Joint  and  several  bond 
for  £150  to  enable  A.  to  comply  with  a  Judge's  order 
giving  leave  to  defend  an  action,  the  bond  being 
conditioned  to  be  void  if  A.  should  pay  to  the  plain- 
tiil  in  the  action  £75,  or  such  sum  not,  excMding 
£75,  as  the  court  should  award.  At  the  trial  A.  con- 
sented to  Judgment  for  £760,  payable  by  instalmente, 
the  first  instalment  to  be  taken  in  discharge  of  the 
sureties  pro  tanto.  B.  consented  to  the  terms  of  the 
judgment,  but  0.  did  not  consent 

Held,  that  0.  Was  discharged  from  liability  under 
the  bond. —  TaiumY,Evana,  a.B.D. — 54  L.  T.  336. 

See  also  0  ompamt,  42  ;  Daicaobs,  8  ;  Limitations, 
Statutb  or,  4. 


PRIORITY.— See  AniciNiaERAnoN,  11,  It; 
4;    Bankbuftot,    29;    BoiLniiio  Soom,  U 
Canada,  Law  op,  2  ;  Ooxpant,  37,  38 ; 
ExBOUTOB,  5,  6;  MosTGAeB,  11, 18;  ~ 
South  Avstbalia,  Law  op. 

PRIVILEGE.— See    Ambassadoe;    Dnoovm,  k 
EviDBNCB,  15;  Lakulord  and  Tbnaht,  5.6; 
1 — 4;  Railway,  8. 

PROBATR--See  Oompaitt,  36 ;  Oosw,  1 ; 

PROBATE  DUTY  :— 

Lunacy — AccumuUUion  of  penoml  mMh 
veraion, — The  aceumolationa  of  the  pecMttl  e* 
a  lunatic  were  invested  in  the  purchase  o(  Iaill| 
committeee  under  the  orders  of  the  Lordi  M 
By  the  conveyances  made  in  pursasDos  of  tti 
the  lands  were  conveyed  to  the  use  of  the  soai 
their  heirs  and  assigns,  upon  trust  for  tiie 
executors,  administrators,  and  assigm^  i 
the  inquisition  as  regarded  his  soondiMi  «l 
should  be  superseded  or  until  his  destk,  v 
should  first  happen,  and  until  such  Uas  the 
had  certain  powers  of  leaeing,  sellings  or 
Each  conveyance  also  dedaxed  that  the 
thereby  granted  were,  ''to  all  Intrats  sad] 
to  be  considered  as  part  of  the  persoasl  ail 
lunatic,  but  there  was  no  trust  for  siJe. 
death  of  the  lunatic  the  Grown  claimad 
on  the  value  of  the  investment  in  land. 

Held,  that  the  effect  of  the  declarations  it 
veyances  was  merely  to  designate  the  pecsooi 
the  property  was  as  land  to  go  on  the  ' 
lunatic,  and  that,  there  being  no  order  of 
tract,  or  trust  whereby  an  obligation  vii 
sell  the  land  during  the  lifetime  of  the 
valae  of  the  investment  was  not  penonsl 
to  probate  duty. 

Jadgment  of  the  Queea's  Bench  DtrIaioi(i 
33  W.  R.  731,  14  Q.  B.  D.  895),  reverssi-i' 
Oenerdl  v.  Marquia  of  AHeabury,  ca.  2^1 
D.  40S;  55  L.  J.  Q.  B.  257;  54L.T.9iL 


PROHIBITION.— See  Ooumtt  Oovbt,  7;  Em 

WiPB,  3  ;  JUBODICTIOV,  10. 

PROMISSORY  NOTE.--See  Bill  op  Sui^  i 

PROMOTER.— See  06mpaxt,  27  s  PRsroffiLii 
2. 

PROOF,— See  BAxxBUPTCfT,  23—29. 

PUBLIC  HEALTH  ACTS.— See  AbbhsamV 
TiCB  OP  THB  Pbaob,  3,  5,  6,  10 ;  LociL  < 
1,  2,  4,  6,  8—11, 13—18 ;  Nuisamcb,  4. 

PUBUO-HOUSB.— See  LiasmoD  Hodsi,  1-4 

QUABE  IMPEDIT.'-'Qee  EocLasiAsncALM^ 

QTJEESrS  PROCTOR.— See  Divobcb,  4,  & 

RAILWAY:— 

I.  Bridge  —  JUhuilding  —  NavigaMe  fi^ 
moval  of  ruina— Private  statute^DiterHimi 
of  7ra(fe.— A  private  Act  authorised  s  wW^j 
pany  to  erect  a  bridge  over  a  navigableni** 
which  had  been  blown  down,  and  P'o*i'*L 
company  should  abandon  so  much  of  ttf^*^ 
lay  between  the  extrenitiea  of  the  oU  H^ 
remove  the  ruins  of  the  old  bridge  to  ^'^Ts 
of  the  Board  of  Trade.  The  i^^'^^'^^^ 
borough  of  P.  came  withUi  aboot  ibm  v* 
old  bridge. 

Held,  (1)  that  the  Act  imposed  sa  sWijJJj 
tion  to  remove  all  tiie  ruins  of  the  w  ■"JlS 
that  the  Board  of  Trade  had  no  ^Sboi^^^  i 
vrith    performance  of  this  lAXiff^'*^^^ 


167  Raihoay. 


DIGEST. 


BaVmay. 


168 


obligation  ought  not  to  be  Immediately  enforoed. —  I 
Nwik  BrUUh  Railway  Oo.  t.  Provoii  of  Perth,  ii.l.— 
10  App.  679. 

9.  OarrUr  —  GonsignriMni  noU  —  Baifmsnt  a/ 
earriag^^LiahUity  of  oont^or.— Ooode  were  de- 
liYoied  to  a  lailway  oompan j  for  oonveyanoe  under  a 
eonalgnmenty  whioh  wat  signed  bj  the  oondgnora, 
and  whioh  requeeted  the  oompaay  to  reoeife  and  for- 
ward the  gooda  as  per  addreaa  and  partioalart  on  the 
note  on  the  oondltlone  stated  therein ;  and  in  the 
oolnmn  headed  "Who  pays  carriage F"  were  the 
wordf,  '*  The  oonilgnee."  The  goode  were  delivered 
to  the  oonaignee  without  payment  of  carriage. 

Heldy  that  the  oondgnors  were  liable  to  pay  the 
carriage. — Qreat  Wutmm  BaUutay  Qo.  v.  Bagyt^ 
^B.D.  45-*15  Q.  B.  D.  625 ;  54  L.  J.  Q.  B.  599 ;  68 
L.  T.  825. 

3.  Carrier-^Speeial  eondUiona — Beaaonahlenesi^' 
CaUle^Oumer^e  Wail;.— The  plaintiff  signed  a  con. 
signment  note  for  oatUe,  the  defendant  company 
stating  in  the  note  that  they  had  two  rates  for  oon- 
T^anoe  of  cattle,  an  ordinary  rate,  with  which  th^ 
took  the  ordinary  liability  of  carriers,  and  a  reduced 
rate,  relieTing  them  from  all  liability  for  loss, 
damage,  or  delay,  not  caused  by  the  wilful  miscon- 
duct of  their  serTants*  The  plaintSfl  agreed  that  bis 
cattle  shduld  be  carried  at  the  cheaper  rate,  ^e 
higher  rate  was  not  stated  in  the  consignment  note, 
but  a  notice  was  posted  in  the  ofllee  of  the  station 
from  whioh  the  cattle  were  sent,  stating  that  the 
company's  risk  rate  was  ten  per  cent.  oTcr  the  owner's 
risk  rate.  The  higher  rate  was  below  the  defenduits' 
Parliamentary  maoBimum*  The  plaintiff's  cattle  were 
injored  through  the  negligence  of  the  defendants' 
serrants. 

Held,  that,  in  the  absence  of  efidence  of  an  offer 
by  the  defendants  to  eouYey  the  plaintiffs  cattle  on 
reasonable  terms,  the  contraot  relieving  them  from 
liability  was  void,  and  the  plaintiff  was  entitled  to 
recover. — MeOarihyy,  Great  Weitsrn  BaUway  Ctf., 
CA.  (Ir.)-18L.B.Ir.  1. 

4«  Carrier^Speddl  oonditiom^Beoionahkneii'^ 
Dog% — LimiMion  of  liaHlity — Bailway  and  Oanal 
Trafflt  Act.  1854  (17  A  18  Fic*.  c  31),  s.  7.— A  raU- 
way  company  expressly  declared  that  they  were  not 
common  carriers  of  dogs,  and  that  they  would  not 
be  liable  for  any  loss  or  injury  to  them  to  a  greater 
extent  than  £2,  unless  their  valae  in  ezoess  of  such 
sum  had  been  declared  and  a  percentage  of  five  per 
cent,  paid  on  such  excess  of  value. 

Held,  that  the  notice  was  just  and  reasonable— 
Dickson  v.  Oreat  Northern  Bailway  Co.,  ^b.d.  457. 

5.  Jiinerali'^Working  hy  owner '^  Inf unction^ 
BaUwaye  Clautee  Consolidaiian  Act,  1845  (8  &  9 
Fid.  c  20),  ss.  77— 82.^M.  was  the  owner  of 
minerals  under  a  small  trianguhu  piece  of  land  whioh 
was  surrounded  by  three  lines  of  railway  belonging  to 
a  railway  company,  and  also  o(  the  minerals  lying 
under  certain  portions  of  those  three  lines.  The 
company  had  purchased  from  M.'s  predecessor  in  title 
the  surface  of  the  triangular  piece  of  land,  and  also 
the  surface  of  the  land  on  which  those  parts  of  the 
three  lines  were  constructed.  The  minenUs  under  the 
lands  so  purchased  were  not  purchased  by  the  com- 
pany. M.  gave  the  company  notice  that  he  intended 
to  work  them.  The  company  gave  a  oounter-notioe 
to  purchase  the  minerals  immediately  under  their 
lines,  but  not  on  either  side  thereof.  M.  claimed  that 
all  the  minerals  inside  the  triangle  should  also  be 
purchased  by  the  company.  The  company  refused  to 
purchase  the  minerals,  but  offered  compensation.  M. 
then  claimed  a  right  to  pass  over  the  linee  to  work 
the  minerals.  The  company  moved  for  an  injunction 
to  restrain  M.  from  IrespaseiDg  on  their  line. 


Held,  that  section  81  of  the  Bailways  Glauses  Act, 
1845,  applies  as  well  to  minerals  lying  outside  as 
withbi  tiie  limit  of  forty  yards  from  the  railway  ;  and 
that  M.  was  entitled  under  that  section  to  compensa- 
aation  for  any  additional  expense  of  working  the 
minerals  under  the  tariangnlar  piece  of  laud  by  reason 
of  the  company  having  purchased  those  under  their 
linee,  and  to  an  injunction. — Midland  Bailway  Go, 
V.  MiUi,  CK.D.  PBJU,  J.  136—55  L.  J.  Ob.  251 ;  53 
L.  T.  381. 

6.  Pa$i9nger^8luggage^Lo$$^Ou$tody  of  company 
'^AliMce  o/pa$e$nger* — A  passenger  who  had  missed 
a  train  left  his  luggage  in  charge  of  a  porter,  saying 
that  he  would  travel  by  the  next  trainy  whioh  was 
timed  to  start  about  an  hour  later.  He  left  the 
station  and  went  into  the  billiard-room  of  an  hotel  for 
that  interval.    His  luggage  was  afterwards  mimed. 

Held,  that  luggage  so  left  was  not  taken  charge  of 
by  the  porter  on  behalf  of  the  company  for  carriage, 
but  was  watched  ,by  the  porter  on  his  own  lesponsi- 
bility. 

SemUe,  that  the  company  would  have  been  liable  if 
the  plaintiff  had  only  gone  to  some  other  part  of  the 
same  station  for  a  purpose  strictly  necessary  to  travel- 
ling for  a  brief  period.— TTeZcA  v.  lAmdon  and  North* 
Wtitern  Bailway  Oo^  q.b.d.  166. 

7.  Pa$ienger^$  luggage — Lou-^Ouitody  of  paseenger 
^BaUhfoy  and  Oanal  Traffic  Act,  1854,  s.  7.— The 
plaintiff's  wife  arrived,  with  three  artiolee  of  luggage, 
at  the  defendants'  station  forty  minutes  bAfore  the 
departure  of  the  train  by  which  she  was  to  travel.  A 
porter  took  the  luggage  from  her  and  placed  it  on  a 
trolley,  and  labelled  two  of  the  articles,  she  saying 
that  she  wished  the  other  article,  a  Gladstone  bag,  to 
be  put  into  the  carriage  with  her,  and  asking  the 
porter  if  it  would  be  safe  to  leave  it  with  him  while 
she  went  to  meet  her  husband,  who  was  to  travel  with 
her,  and  get  her  ticket.  The  porter  replied  that  it 
would,  and  that  he  would  giuurd  the  luggage  and  put 
it  into  the  train.  The  train  was  not  then  alongride 
the  platform.  She  returned  in  ten  minutee  with  her 
husband,  whom  she  had  met  in  the  station  and  who 
had  taken  her  ticket  for  her,  and  the  bag  was  missing. 
The  county  court  Judge  found  that  the  porter  was 
negligent  in  not  guarding  the  bag,  and  being  in 
readiness  to  put  the  bag  into  the  carriage. 

Held  (Lopes,  L.J.,  dissenting),  that  there  was  evi- 
dence to  Justify  the  finding  of  the  county  court  Judge 
that  the  bag  had  been  given  to  the  porter  for  the 
purpoeee  of  transit,  and  that  the  porter  had  authority 
to  receive  it  on  behalf  of  the  company,  and  that  the 
company  were  liable  for  its  loss. 

Per  Lord  Esher,  M.B.— The  liability  of  the  com- 
pany in  xespeet  of  the  bag  was  that  of  common 
carriers. 

Decision  of  the  Qneen'e  Bench  Division  (34  W.  B. 
74)  reversed.— fittfidk  v.  Great  Weekra  Bailway  Co., 
O.A.  574—17  Q.  B.  D.  215;  65  K  J.  Q.  B.  527;  55 
L.T.  9. 

8.  Boiling  etoek^Diefrees  —  Privilege  —  Engine  — 
Bailway  Boiling  Stock  Protection  Act,  1872  (45  A  46 
Vict.  c.  50),  $B,  2,  3. — A  locomotive  engine  whioh  had 
been  hired  by  a  railway  contractor  vpas  seised  under  a 
dlitress  for  rent  due  from  the  contractor,  while  stand- 
ing in  a  shed  rented  by  the  contractor  and  connected 
with  the  railway  by  a  siding. 

Held,  that  the  engine  was  privileged  from  distress. 
^Eaeton  Eetate  and  Mining  Oo.  v.  Western  Wagon 
and  Property  Co,,  a.B.D.— 54  L.  T.  735. 

9.  To^li— Ztie^iioZiiy— ^edtioffon  of  raies,  —  A 
railway  company  agreed  with  A.  to  cairy  his  coal, 
subject  to  clause  11  of  the  agreement,  at  chargea 
given  in  the  schedule.    Clause  9  provided  that  it  the 
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company  oharged  any  other  trader  lower  rates  for 
eimilar  traffic,  A.  Bhould  have  a  corresponding  redao- 
tion.  Claoae  11  provided  that,  notwithitanding  the 
charges  therein  specified,  the  railway  company  were 
entitted  to  charge  A.  rates  similar  to  those  paid  by 
the  E.  Coal  Co.,  and  in  the  event  o(  any  consideration 
being  given  to  the  £•  Co,  for  raising  them,  A.  shoald 
receive  a  similar  consideration.  The  railway  company 
oharged  D.,  a  coal  owner  who  was  not  a  party  to  the 
agreement,  a  lower  rate  per  ton  in  proportion  to  the 
distance  for  which  the  coal  was  carried. 

Held,  that  A.  was  entitled  to  a  corresponding  redno- 
tion  with  D.,  and  to  repayment  of  overcharges.— 
GUugouf  and  Sotdh^Weiiem  Bailvoay  Co.  v.  Moc' 
kinnony  h.l.-*-11  App.  386. 

10.  TolU —  Inequaltly —  Undue  preferenee-^  Rail' 
ways  Olames  Consolidatum  Ad,  1845,  s.  90 — Railway 
and  Canal  Traffic  Ad,  1854,  i.  2.— Section  90  of 
the  Railways  Clanses  Oonsolidatlon  Act,  1845,  which 
enjoins  eqaality  of  rates  for  "  goods  passing  only  over 
the  same  portion  of  the  line  of  railway  nnder  the  same 
circumstances,"  applies  only  to  goods  passing  between 
the  same  points  of  depaitore  and  arrival.  Mere  in- 
equality for  charges  where  unequal  distances  are 
traversed  is  not  a  preference  inconsistent  with  the 
section ;  and  therefore,  if  a  railway  company  carries 
coals  from  collieries  at  diilerent  parts  of  their  line, 
and  charges  all  such  collieries  at  one  uniform  rate, 
there  is  no  infringement  of  the  section,  and  an  action 
will  not  lie  under  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  for  undue  or  unreasonable  prefer- 
ence. 

Where  goods  are  carried  for  dUSerent  customers 
over  the  same  part  of  a  railway,  the  fact  that  goods 
carried  for  one  customer  are  to  be  shipped  to  certain 
ports  to  develop  new  trade,  or  to  open  new  markets, 
does  not  justify  inequality  of  rates. 

A  railway  company,  which  carried  coals  for  the 
'  appellants  and  for  A.  and  B.  over  the  same  portion  of 
their  line,  and  made  a  rebate  to  A.  and  B.,  proved 
that  they  carried  over  A.  and  B.  at  less  cost  to  the 
company,  but  did  not  show  that  the  rebate  was 
adequately  represented  by  the  saving. 

Held|  that  it  was  not  necessary  for  the  company  to 
prove  that  the  rebate  was  represented  by  the  saving, 
and  that  the  appellants  could  not  sue  for  overcharges 
under  section  90  of  the  Railways  Clauses  Consolidation 
Act,  1845.— Denary  Main  Colliery  Co.  v.  ManchuUr, 
Sh^ddt  and  Lincolnshire  Railioay  Co,,  h.l. — 11 
App.  97 ;  55  L.  J.  Q.  B.  181 ;  54  L.  T.  1. 

11.  Tolh^Seizure  of  foagona^Railufoys  ClauHB 
CoMolidaUcn  Adf  1846,  «.  97* — A  railway  company, 
with  power  under  their  spedal  Act  to  charge  for 
smpplying  motive  power  and  for  the  use  of  their  Hne, 
detained  wagons  belonging  to  a  colliery  company  in 
satisfaction  of  their  charges  In  these  respects. 

Held,  that  the  charges  were  tolls  within  section  97 
of  the  Railways  Olausee  Consolidation  Act,  1845,  and 
that  the  railway  company  were  justified,  nnder  that 
section,  in  detaining  the  wagons. — North  Central 
Wagon  Co,  v*  Manehetter,  Sheffield^  and  Lincoimhire 
Railway  Co.,  ch.d.  v.cb.  480—82  Ch.  D.  477  ;  54 
L.  T.  487. 

See  also  Lands  Clausss  Coksolidation  Act,  1 — 3,  5, 
12 ;  NcisANca,  9 ;  Poor  Rati,  4 ;  PaAonoib  10 ; 
YioTosu,  Law  op. 

RATING.— See  Local  QoTBBmcinrr,  7;   Poor  Ratb, 

1—9. 
REASONABLE  and  PROBABLE  CAUSE.— See  Falsb 

IlfPBTSOKlCBNT  ;    MALICIOUS  PrOSSCUTION. 

RECEIVER.— See  Bankruptcy,  2,  6,  13,  14;  Cokpany, 
26 ;  Costs,  29  ;  Exboutor,  6  \  Jurisdiction,  11 ,' 
VORTOAOB,  6, 18,  21,  24, 


RECEIVING    ORDER.— See  AnACEmiT,  «;  Bi» 
RUPTOY,  30,  31 ;  Costs,  31. 

RECITAL.— See  Dnn,  1 ;  Will,  39. 

RBCTIFICAlnON.-^See   Estoppsl,  4,*    Jcnracai, 
12. 

RECTIFICATION  oi  RSGI8TEB.*See  Oowin.  U; 
Tradr-Marx,  2—5,  7. 

REDEMPnOK.'— See  Costs,  8 ;  Uorxoaqi,  7, 9,  U, 
22-^26. 

REDUCTION  of  CAPITAL.— See  OmpiKT,  S-7. 

REGISTRATION.— See  Bill  op  Sals,  22— S4  j  Bcoi. 
nro  SoouETY,  2 ;  Coxpany,  23  ;  Oopyrigst,!;  ihso; 
Mortoagb,  12, 18  ;  South  Australia,  LiWor;'huoi> 
Marx,  1,  6<— 17  ;  Yrndor  and  Purckaiib,  i. 

RENT.— See  Bankruptcy,  7;  Bill  op  Sali,1T;0sc< 
PANY,  40;  Landlord  and  Tdtant^  9;  LnnTiTwia 
Statute  op,  9 ;  Lunaqy,  3 ;  Morxgagb,  25 ;  Vn^ 
42. 


REPUTED  OWNERSHIP.— 4360  Banxrvpict,  1^11 
RES  JUDTOATA.-Bee  Estoppel,  2-4. 
RESCISSION.— See  Vbndor  and  Purckasib,  t,  S,  R 
RESTITUTIOK  of  CONJUGAL  RIGHTB.-8i6fe 

BAND  AND  WiPR,  4,  7  ;   ^RACTICB,  41. 

RESTRAINT    of    TRADE«— See    iMVScrm,  h,!; 
Marxxt,  1 

RESTRAINT  on  ANTICIPATION.-See  Cbm,* 
Husband  and  Wipi,  13 — 1 5 ;  SxTTLRiocrT,  3 ;  Tnfll 
17. 

RESTRICTIVE  COVENANT.— See  Vsidob  asbA» 

OKASRR,  10. 

RETAINER. — See  Executor,  5,  6. 

RETURNING  OFFICER.- See  ELicncv  Lav,  H 

REVOCATION.  —  See  AoxiNiaTRATioN,  13,  H  K 
Power  op  Appointment,  3-^5,  8 ;  PRSCffii  so 
AesNT,  8,  6 ;  Will,  48,  59. 

RULES  of  COURT,  1883  :— 
Ord.  2,  r  1— See  Practice,  12 

r  4 — See  Practice,  54 
Ord.  3,  r  6— See  Pragticb,  60 
Ord.  6,  R  1,  2— See  Praoticb,  54,  59 
Ord.  8.  r  1— See  Practicr,  54 
Ord.  9,  r  6— See  Practicr.  52a,  58 

r  8 — See  Practice,  52,  55 
Ord.  11,  r  1 — See  Administration,  9 
Ord.  12,  Tt  25,  26 — See  Landlord  and  Teuxi^U 
Ord.  13,  r  2— See  Pracfioe,  63 

t  8— See  Praotioe,  87 
Ord.  16,  r  1— See  Com,  7 ;  PRAcncB,  20 

r  2 — See  Praotioe,  20 

r  11— See  Praotioe,  1»— 21 

rr  24,  26,  80— See  JuRiBDicnoN,  18 

rr  40,  41 — See  Practice,  24 
Ord.  18,  r  2— See  Practice,  29 
Ord.  19,  r  6 — See  Dxsootery,  15 ;  PEAcncii  39 

T  7— See  Practice,  38 

r  28 — See  Praotioe,  31a 
Ord.  20,  r  1 — See  Practice,  60 

r.  5 — See  Practioe,  51 
Ord.  25,  T  2— See  Practice,  23 

r  3 — See  Jurisdiction,  7a 

r  4— See  Jurisdiction,  13  ;  Practici,  40 
Ord.  27,  r  15— See  Disooyrry,  7;  PsAcnci,^ 
Ord.  28,  r  1— See  Practice,  28,  29,  31,  S3 

r  2 — See  Practice,  51 

r  3 — See  Practice,  29 

r  i  -See PRAcncs,  51 


WMUIr  SiVOVlV.  Cot  9,  UM.] 

161    Sale  of  Food  and  Drugs  Act.        DIGEST. 


Seotlandy  Lam  of. 


162 


r  ll-»Se0  CtoMPAirr,  36 

M,  31|  r  1 — See  Discovbkt,  9,  13,  14, 17 

r  2— See  Disootskt,  17 

r  3 — See  Ducotbrt,  9,  17 

R  6p  7~>See  BiscDyBRT,  9 

r  13 — See  Disootsbt,  3 

t  30 — See  DisooTniT,  15 

r  31 — See  BncOTSRT,  7 

r  35— See  Disootbbt,  16 

r  36— See  Bxbootsit,  11,  16 

n  86,  36— See  Discotsrt,  8 
hd.  33,  r  6 — See  Practicb,  35—27 
)rd.  34,  r  8— See  Trvstbr,  35 
)rcl.  36,  r  3 — See  PRAcnoa,  44 

r  4-*8ee  Fsactiob,  44,  50 

r  5— See  Pbactiob,  44 

r  6— See  Fkactiob,  44,  45,  50 

r  7 — See  Practicb,  60 

r  8 — See  Practiob,  49 

X  S3— See  Pkactiob,  36 
Old.  37|  T  31 — See  Eyidbkob,  2 

X  33 — See  Govts,  4 

It  35,  38-— See  Stidbncb*  14 
Old.  38,  T  6 — See  Practicb,  53 

X  19a— See  Trvbtbb,  8 

X  38 — See  Costs,  4 ;  Etidencb,  3 
iQld.  43,  r  9— See  Spb civic  Pbrforxakob,  3 
'  X  33 — See  Practicb,  18 
Oid«  45,  rr  1,  3-— See  Attachicbmt,  4 
dd.  46,  n  2,  10— See  IkjuxonoN,  8 
Old.  50^  X  8 — See  Solicitor,  9 
Old.  51,  r  1— See  Administration,  15 
Old.  54,  n  12,  21— See  Practicb,  6 

r  24— See  Pkactiob,  8 
Old.  55,  r  2 — See  Oosts,  2 ;  Jurisbiotion,  14 ;  Lands 
Olausbs  Consolidation  Act,  15 ;  Trustbb,  22 — 24 

t  3— -See  Administration,  15 ;  Jurisdiction,  2 

X  4 — See  Administration,  5 

X  5-  -800  Bill  op  ExchanoB|  2 

X  8— See  Jurisdiction,  2 

X  10— See  Bill  op  Exokanob,  2 ;  Jubbsdiotion,  2 

X 15— See  ADMnmriLATioN,  5 
Old.  57,  XT  1, 4 — See  Intbrplbadbr,  2 

XT  8, 11— See  Intbb^lbadbb,  1 ;  PRAonoi,  6 

r  15— See  Oosts,  31 
Old.  68, 1 1— See  Practiob,  14 

X  4— Bee  Practiob,  47 

X  15 — Bee  Ooers,  21 ;  Practicb,  13,  16 
Old.  59,  rt  9t  10— See  Oovntt  Oovrt,  1,  2 

f  16— See  OoiTNTT  Ooxtrt,  1 
Old.  63,  r  1— flee  Practicb,  8 
Old.  04,  r  7— See  PraotioBi  46,  64 
Ovd.  66,  r  1— See  Lands  GLAtrsBS  Oonbolidation  Act, 

18;  PRACfTIOB,  1 

1 9— flee  Ooers,  16 

1 37— See  Oosts,  89 
Old.  67,  t  5— See  Administration,  9 
Old.  71,  r  1— See  Practicb,  12 
Old.  72,  r  2— See  Administration,  9 

^^  of  POOD  and  DBUGS  ACT.— See  Adultbration. 

ALE  of  GOODS.— See  Bankruptcy,  20 ;  Canada,  Law 
o?i  4 ;  Kbolioence  ;  Scotland,  Law  op,  5  ;  Stoppaqb 
w  Transitu  ;  Warranty. 

^YAQE.— See  Damaobs,  7;  Bbifpino,  31. 

lOHOOL  BOABD,— See  Education  Acts  ;  Poor  Batb,  6. 

^CIRE  FAOIAS.-^ee  Company,  13. 

•OOTLAND,  law  of:— 

1.  Evidence — Hearsay^Family  repuU,  —  By  the 
^w  of  Bsotland,  itatements,  whether  oxal  ox  written, 
^7  i  deeeased  pexson  who  would  hate  been  a  com- 
V^^%  witness  If  aliTo  999  adv&iflBiUe  in  evidence, 


unless  he  testified  to  a  fact  of  which  he  eonld  have 
had  no  speoial  means  of  knowledge. 

A  statement  by  a  deeeased  pexson  that  a  membex  of 
his  fbmily  did  an  aot  whieh  ooold  only  have  been  done 
before  the  dedaxanf  s  own  bixth,  is  not  eridenee  of 
snofa  aet,  in  the  absence  of  eiidenee  as  to  the  gxonnds 
of  the  deelaianfs  knowledge. 

Whexe  a  person  leaTss  his  natife  pbuse  and  goes 
elsewhere  to  proseente  a  daim  to  an  estate  or  title, 
and  on  his  return  tells  membeta  ef  bis  ftadly  what 
was  said  to  him  when  pursuing  his  inquiries  by  per- 
sons oonneoted  with  the  famUy,  his  statements  are 
not  admissible.— Xovflrf  reerage  CaWt  h.l.— 10  App. 
763. 

2.  Landkfd  and  Unmd^^ForfeUuf^-^Paymmi 
of  /<Ri— iSn^fetMiney.— A.  let  flye  aorea  of  build- 
ing land  to  B.  and  C.  in  feu  farm  at  £480  a 
year,  the  contxact  oontaining  a  deolaration  that 
''in  ease  at  any  time  two  years  feu  duty  shall 
be  fully  resting,  owing,  and  unpaid  together,  then 
this  present  feu  right  and  all  that  may  follow 
hereon  shall,  in  the  option  of  the  superior,  become 
Toid  and  null."  B.  and  C.  divided  the  land  between 
them,  and  each  granted  sub-feus  of  parts  of  the  five 
acres  to  D.  and  E.  respectively.  More  than  four 
years  feu  having  become  due,  A,  commenced  a  suit  to 
recover  the  land. 

Held,  that  A.'s  right  was  not  confined  to  a  charge 
against  A.  and  B.,  but  also  enabled  him  to  resume 
possession  against  C.  and  D. — 8and«man  v.  BcoUUh 
Property  and  Building  Socidy^  h.l.— 10  App.  553. 

Eeareaiif^^DwAairaHon  hy  deeeaeed  pereovt^Ptesumfh' 
tion  of  vaUc2%.— The  marriage  of  a  domiciled  Scotch- 
man  legitimates  his  children  previously  bom,  whose 
right  of  succession  is  not  prejudiced  by  its  being  a 
deathbed  marriage. 

Where  there  is  proof  of  solemnization  of  a  marriage 
113  years  ago  by  parties  who  acted  bond  fide  and 
openly,  and  intended  it  to  be  a  good  nuotiage,  it 
will  be  presumed  to  be  valid. 

By  the  law  of  Scotland  statements  by  a  deceased 
person  as  to  ftats  which  were  presumably  within 
his  personal  knowledge,  and  as  to  which  he  could 
have  been  examined  in  his  lifetime,  are  admissible 
after  his  death  as  secondary  evidence ;  and  therefore, 
where  a  deceased  person  has  written  a  note  in  a  manu- 
soriptbooktotheeftectthat  he  has  written  original  letters 
to  a  member  of  his  family,  and  that  they  cannot  be 
found,  copies  of  suoh  letters,  the  handv^ting,  and  the 
note  in  t&e  book,  are  evidence  of  the  truth  of  the 
statements  within  the  writer's  personal  knowledge. 

A  minute,  dated  in  1749,  from  an  unsigned  minute* 
book  of  a  society,  is  admissible,  if  kept  in  accordance 
with  the  charter,  and  produced  from  proper  custody. 

A  memorandum  in  the  register  of  a  church  by  the 
deceased  rector,  although  not  made  contemporaneously 
in  the  regular  course,  is  admissible  as  evidencethatthe 
rector  did  the  things  stated. 

A  change  of  domicile  must  be  a  residence  Bine 
animo  reverlendi.  Every  presumption  is  to  be  made 
in  favour  of  the  original  domicile ;  no  change  of  domi- 
cile can  occur  without  actual  residence  in  a  new 
place  and  a  clear  intention  to  abandon  the  old  one. 

A.,  when  suffering  from  a  disease  whioh  caused  hfs 
death  two  days  afterwards,  was,  iu  1772,  married  at 
New  York  to  B.  by  H.,  an  ordained  clergyman  of  the 
Church  of  England,  and  assistant-minister  of  Trinity 
Church,  New  York.  A  certificate  was  produced  from 
the  custody  of  the  family  signed  by  H.,  and  stating 
that  he  had  married  A.  and  B.  according  to  the  rites  of 
the  Church  of  England,  as  well  as  an  affidavit  from  the 
mayor  of  New  York  to  the  effect  that  H.  had  made 
oatii  ar  to  the  tr^th  of  the  statemento  in  the  certtficale, 
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a  will  by  A.»  exeonted  before  the  mArriage  and  leafing 
all  his  property  to  B.  and  the  children  then  bom,  and 
copies  of  letters  from  one  executor  to  his  co-executor 
.  in  England,  who  was  AJa  brother,  stating  that  he  was 
a  witness  to  the  marriage  and  that  B.  signed  a  register 
with  A.'s  snmame.  B/s  children  were  recognised  as 
A.'s  children  by  members  of  his  family,  and  B.  re- 
oeiyed  a  military  pension  as  A.'s  widow. 

Held,  that  a  valid  mcuxiage  was  proYed.— ZaudsrcJoZe 
Peerage  Oaee^  h.l. — 10  App.  692. 

4.  Mining —  Oodl —  Conveyance^  Reeervation  of 
worhing, — ^If  land  is  conveyed  with  a  resenration  of  the 
*'  liberty  of  working  coal  **  the  grantor  most,  in  the 
absence  of  clearly  qualifying  words,  be  taken  to  have 
reserved  the  estate  of  coal  vested  in  him  at  the  date 
of  the  conveyance.— 2>t«^0  of  HamUton  v.  Duhlop, 
S.L.— 10  App.  813. 

6.  8ah  of  goodB'^P<utifig  of  properiy'-^Bahkruvtey 
of  manufaeturer — RigM  of  truetee-^Mereantile  Law 
Amendment  iScoOand)  Act,  1856  (19  <fe  20  Vict.  e. 
60),  $.  1. — It  is  competent  for  parties  to  agree  for  a 
valuable  consideration  that  a  specific  article  shall  be- 
come the  purchaser's  property  as  soon  as  it  has 
reached  a  certain  stage ;  but  materials  provided  by  a 
builder  as  parts  of  a  finished  or  unfinished  fabric  must 
be  regarded  as  sold  unless  they  have  been  afOxed  to 
or  made  part  of  the  fabric. 

Section  1  of  the  MercantUe  Law  Amendment  (Soot- 
land)  Aot,  1856,  imposes  no  limitation  upon  the  right 
of  the  vendor's  creditor  or  trustee  until  the  contract 
of  sale  is  so  far  complete  as  to  pass  the  property  to 
the  purchaser* — Seath  v.  Jfoore,  h.l. — 11  App.  350. 

6.  BHtlemeu^^Exdueion  of  As»r— Ze^t^t'm— 5  Oeo, 
4»  c.  87,  «•  4. — By  an  ante-nuptial  mairiage  con- 
tract»  redting  5  Qeo.  4,  o.  87,  s.  4,  the  husband,  who 
was  heir  in  possession  of  entailed  estates,  made  pro- 
visions in  favour  of  the  children  of  the  marriage 
other  than  the  heir  who  should  succeed  to  the 
entailed  estates,  and  he  gave  directions  as  to  the 
maintenance  and  education  of  the  heir  and  the  other 
children. 

Held,  that  the  right  of  the  eldest  child  and  heir  to 
legitim  was  not  barred  by  the  marriage  contract — 
CounteM  of  Kintore  v.  Earl  of  Kintore,  h.l.-— 11 
App.  394. 

See  also  Jitbibdiciion,  1 ;  Practicb,  57. 
SECURED  OBEDITOB.— See  Banxruptot,  3, 4. 
SECURITY   for   C*OSTS.— See  Costs,    21—31;    Dis- 

COVBBT,  16. 

SEDUCTION  :— 

Eight  of  aetum-^Fehny-^Previoue  proeecution.'^ 
The  rule  of  law  that  a  person  who  has  been  injured 
by  a  felony  is  not  allowed  to  bring  an  action  upon  it 
for  damages  until  he  has  instituted  criminal  proceed- 
ings only  applies  between  the  parties  injured  and 
injuring,  and  not  where  the  plaintiff  has  been 
indirectly  injured  in  the  loss  of  his  servant  or 
daughter's  services. — Appleby  v.  Franldin,  q.b.d.  231 
—17  Q.  B.  D.  93;  55  L.  J.  Q.  B.  129;  54  L.  T. 
135. 

SEPARATE  ESTATE.  — See  Bankruptot,  24,  35; 
Costs,  49 ;  Husband  and  Wipb,  3,  8 — 17 ;  Sbttlb- 
MBNT,  2.  3, 10, 19  ;  Tbustbb,  17. 

SEPARATION  DEED.— See  Husband  and  Wifb,  11. 

SERVICE  out  of  the  JURISDICTION.  —  See  Ad- 
ministbation,  9 ;  Coxpant,  32 ;  Costs,  44  ;  Husband 
AND  Wipb,  7 ;  Jubisdiotion,  11 ;  Pbagticb,  53 — 59. 

SET-OFF.— See  Bankbb,  4 ;  Company,  42. 

SETTLED  LAND  ACT.— See  Lands  Clausbs  Con- 
solidation Act,  15 ;  SETTLBXUfT,  13 — 15, 18|  20,  21 ; 


Tbustbb,  20,  28,  30,  31,  33 ;  Vbxdob  axd 
20. 

SETTLEBIENT:— 

1.  After-acquired  property^Cxivenani  U  4 
Enforcement — Heir^at-laW'^Power  of  ai 
By  a  marriage  settlement  in  1853  eertstn  fn|i 
was  settled  upon  the  usual  trusts,  and,  in  cm  • 
should  be  no  issue,  on  trust  for  the  wife 
There  was  a  covenant  by  the  hnabsnd  snd  itt 
settle  all  after-acquired  property  coming  to  tbo  i 
for  any  estate  or  interest  whatsoever  or  ofv 
she  should  have  an  absolute  power  of  tppoial 
By  a  voluntary  settlement  in  1873  oertsin  mis 
was  settled  on  the  wife  for  life  for  hsr 
without  power  of  anticipation,  and,  attar  har  di 
to  such  uses  as  she  should  appoint.  Tlmvi 
issue  of  the  marriage,  and  the  wife  mnifBi 
husband,  having  made  bar  will  in  his  lUetuse,  i 
she  did  not  confirm  after  his  deaUh  Hie  ml  ■ 
was  never  settled  upon  the  trusts  of  tte  wa 
settlement.  Upon  the  wife's  death  a  dsim  m 
by  her  heir-at-Uw  to  the  real  estate,  oa  tiis  gn 
that  it  had  become  subject  to  the  coveoaatto 
after-acquired  property,  and  so  subject  to  tki 
of  the  settlement,  and  that  her  wHl  wss 
dispose  of  it  as  she  had  not  confirmed  it 
husband's  death,  and  that,  therefore,  she  died 
tate. 

Held,  that,  though  the  property  wsi  vitUi 
terms  of  the  oovenant,  it  had  not  actosUy' 
and  could  not  be  treated  as,  subject  to  the  I 
the  settlement  in  favour  of  the  heir,  who  ' 
within  the  consideration  of  the  settlement,  tai 
entitled  to  enforce  the  covenant;  and  that  the 
exty  passed  under  the  will  made  in  ponniiM 
power  of  appointment  in  the  settlement  o(  II 
Morgan  v.  Ohetioynd^  cju  483^31  Ch.D.5N;| 
L.  T.  742. 

2.  After-aequired  property — QomdwA  fo 
Se^niu  eetofo.— By  a  marriage  eettlemenli  vkili| 
cites  that  it  had  been  agreed  that  all  pmosil  rf 
except  Jewels  and  omamenta,  exceeding  £200  hi 
which  should  during  coverture  be  given  or  t  ^ 
to,  or  otherwise  vested  in,  the  wife,  or  hi  the  h 
in  her  right,  should  be  settled  upon  the  tmtol 
contained,  tiie  husband,  in  further  parsBioMitj 
said  agreement,  and  for  the  oonsidwrafisM  ^ 
before  expressed,  covenanted  and  agreed  ittj 
trustees  of  the  settlement  that^  in  cses  sajfi 
estate,  except  Jewels  and  ornaments,  < 
in  value,  should,  during  the  oovertue^  be  ( 
bequeathed  tO|  or  in  aay  manner  vested  in,Mi^^ 
in  himself  in  her  right,  he  and  she  re^edi^F 
their  respective  executors  and  administatflU^ 
do  and  execute  all  such  acts,  deeds^  and  mi^'J 
should  be  necessary  for  vesting  the  ssbm  I*^ 


^  -^j  vesting 

right  and  interest  therein  of  his  wife  or  of  IM* 
her  husband,  in  the  tmsteee,  and  that^  in  th^ 
time,  the  husband  and  wifd  respeotivelj,  d^ 
respective  executors,  admimstcatore,  and  i<lfi*[ 
all  other  persons  in  whom  the  said  pgBmiiM*|*>| 
covenanted  to  be  settled  should  be  vested,  fWfj^| 
the  same  upon  the  trusts  thereinbefore  ooeiP*  I 
Daring  the  coverture  personal  properqrdeiehv*! 
the  wife  for  her  separate  nee.  .  ] 

Held,  that  the  separate  estate  was  iiifliB^»r  J 
settlement.— i7af(2ti^idS»  v.  WUmot,  old.  ut,  '•  ***  \ 
31  Ch.  D.*  81 ;  53  L.  J.  Ch.  73;  53  L T. «i 

3.  After-acquired  property  ^Cove»a»t  iMg*  j 
Separcie  estate — EUetraint  on  *"''*^'^P****7?!J ' 
in  residuary  real  and  personal  estate  were^ty**  | 
given  to  two  married  women  as  tensati  is  eaae^ 
with  a  decUration  that  the  shares  tbrn^  ^''|?  I 
separate  use  and  without  power  of  antieipstoi*  '^ 
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married  women  had,  by  their  marriage  settle- 
ate,  ooTenanted  to  aettle  after-aoqaired  property, 
leld,  that  the  reatraint  on  anticipation  attached  to 

wrpue  of  the  shares  and  was  eqniYalent  to  a 
braint  on  alienation,  that  the  married  women 
Id  not  oonyey  the  shares  to  the  tnisteee  of  their 
jements,  and  that  the  shares  were  not  boand  by 

eoTenanta  to  settle  after  -  acquired  property. — 
)9on  ▼.  Way^  ch.d.  ohi.,  j,  541 — 32  Oh.  D.  361  ;  54 
r,  666. 

i.  A/ter-aequired  property^'Oovenant  to  settle — 
ie  he/ore  fnarr%<ige^PotBe$$ion  after  marriage — 
eaee^MistaJee^- Interest,  —  Sohinsan  v.  Gandy, 
D.  XAT,  J.  434—31  Oh.  B.  648 ;  63  L.  T.  756. 
oe  rerersed  by  the  Oourt  of  Appeal. 

»•  A/ter-aequired  property'-^Oovenant  to  settle'-^ 
'dahle  covenant  —  Infant  vn/e  —  Election  —  Re* 
dni  on  anitcrpatton.— The  doctrine  of  election 
Is*  on  the  preaumption  of  a  general  intention  in 
author  of  an  instrument  that  effect  shall  be  gi? en 
every  part  of  it,  but  this  presumption  may  be 
isUed  by  a  declaration  in  the  instrument  incon- 
ient  yrith.  the  presumed  general  intention. 
for  her  marriage  settlement,  an  infant  oovenanted 
Kttle  after-aoquired  proper^.  She  took  under  the 
lement  the  first  interest  in  a  fund  settled  upon 
fby  her  father  for  her  separate  use,  without  power 
i&tidpation. 

Beld,  that  the  effect  of  putting  the  wife  to  her 
Qtion  would  be  to  deprive  her  of  the  first  life 
inest  in  the  way  of  anticipation,  which  the  settle- 
Bt  declared  that  she  should  not  do,  and  that 
Ksfore  the  settlement  contained  a  declaration  of  a 
ttiealar  intention  inconsistent  with,  and  excluding, 
H  doctrine  of  election. 

^dgment  of  Kay,  J.  (reported  33  W.  B.  297,  28 
u  B.  124),  reyersed. — In  re  Vardon*s  Trusts^  ca.. 
«H-31  Oh.  D.  275 ;  55  L.  J.  Oh.  259  ;  53  L.  T.  895. 

4.  Annuity  —  Satisfaction  —  Subsequent  mU  — 
harge  on  real  estate. — S.,  on  the  marriage  of  his 
It  A.,  covenanted  to  pay  the  latter  an  annuity  of 
iPOO  for  life,  and,  so  as  to  render  the  real  estate  of 
Boh  he  should  die  possessed  primarily  liable  to 
Hsfy  the  covenant,  he  covenanted  that  he,  his  heirs 
r  devisees,  should  charge  the  annuity  on  a  sufAcient 
M  of  the  estate,  and  give  to  A.  the  power  of  distress 
id  re-entry  as  an  additional  security,  prorided  that 
othiag  contained  in  the  deed  should  prevent  A.  from 
ealing  with  his  real  estate  during  his  life,  or,  so  that 
^ient  should  be  left  charged  vrith  the  annuity, 
rom  derising  any  part  free  thereof,  prorided  the 
ttention  to  exonerate  was  expressed  clearly  in  the 
^i«e.  8.  afterwards,  by  his  will,  gave  legades  to 
U  the  income  of  which  exceeded  £1,000  per  annum, 
nd  devised  his  real  estate  to  his  eldest  son,  "  subject 
»  the  charges  and  incumbrances  thereon."  There 
^  only  one  other  charge  besides  the  annuity. 
Bdld>  (1)  (Ootton,  L.J.,  diss.),  that  the  deed  did  not 
*<>te  a  present  charge  on  the  real  estate;  (2)  (Fry, 
^J>,  diss,),  that,  if  the  deed  created  a  present  charge, 
w  presumption  that  the  legacies  were  in  satisfaction 
*  the  annuity  was  not  rebutted.— Hon toflru  v.  Earl 
V  Bandwich,  ca.— 54  L.  T.  502. 

7,  CaiMeUation'^Marriage  no*  solemnieed. — ^In  con- 
wnplation  of  marriage,  an  intended  wife  and  her 
wther  executed  a  settlement  of  {inter  alia)  funds  to 
>M  provided  by  the  father,  and  the  present  and  after- 
acquired  property  of  the  intended  wife.  The  in- 
poasment  was  given  to  the  solicitor  of  the  intended 
Josband,  but  it  was  executed  neither  by  him  nor  by 
^^  trustees.  The  engagement  was  broken  off  by 
ittatoal  consent. 

^^  three  yean  and  a-half  had  elapsed  the  oourt 


declared  the  instrument  void  as  a  settlement,  and 
ordered  .it  to  be  given  up. — Bond  v.  Walford,  oh.d. 
p«A.,  J.— 32  Oh.  D.  238 ;  65  L.  J.  Oh.  667. 

8.  Construction — Portions, — By  a  marriage  settle- 
ment £1,000  belonging  to  the  wife,  and  £923  belong- 
ing to  the  husband  were  veeted  in  trustees  in  trust  for 
the  husband  for  life,  and  after  his  death,  if  he 
survived  his  vrife,  in  trust  to  pay  such  money  among 
his  children  **  other  than  and  besides  **  an  eldest  or 
only  son  as  he  should  appoint,  and  in  default  of 
appointment,  on  the  trusts  declared  concerning  a 
trust  fund  secured  by  the  term  of  500  years  for  the 
benefit  of  the  younger  children,  but  if  there  was  no 
such  child  in  trust  for  the  husband's  father.  Oertain 
land  was  also  conveyed  to  the  husband  for  hla  use 
for  life,  remainder,  subject  to  a  trust  term  for  600 
years  to  the  use  of  his  first  and  other  sons  in  tall  male, 
remainder  to  his  daughters  as  tenants  in  common  in 
tail,  with  remainders  over.  The  trusts  of  the  500 
years  term  were  declared  to  be,  that  if  there  should  be 
any  child  other  than  besidee  an  eldest  son,  who  should 
be  entitled  to  the  land,  the  trustees  should  raise  for 
such  child  certain  specified  sums.  Two  other  clauses 
as  to  vesting  contained  the  words  '*  other  than  or 
besides"  an  eldest  or  only  son.  An  advancement 
clause  contained  the  words  **  other  than  and  except " 
an  eldest  or  only  son.  The  only  issue  of  the  marriage 
were  two  daughters,  who  predeceased  their  father, 
but  left  children. 

Held,  (1)  that  the  settlement  be  read  as  dealing 
with  children  **  other  than  an4  besidee  "  an  eldest  or 
only  son ;  (2)  that  the  daughters  did  not  come  vrithin 
the  description.— /n  re  Flemyng*s  Trusts,  t.o.  (Ir«)— 
16  L.  B.  Ir.  363. 

9.  Oonstruction — P&rtions — VetHng.^^Bj  a  mar- 
riage settlement  a  sum  of  £2,000,  secured  by  the  bond 
of  the  wife's  father,  was  vested  in  trustees  for  the  wife 
for  her  separate  use  for  life,  and  after  her  death  in 
trust  for  all  the  issue  of  the  marriage  as  the  wife 
should  appoint,  but  so  that  no  -share  should  be  abso- 
lutely vested  in  any  ohild  or  issne,  till  attaining  the 
age  of  twenty-one,  if  a  male,  or  till  attaining  that  age 
or  marrying  if  a  female,  and  in  default  of  appoint- 
ment in  trust  for  child  of  the  marriage  who  should 
attain  the  age  of  twenty-one,  or,  if  a  daughter, 
marry,  to  be  divided -among  them  in  equal  shares,  and 
if  there  should  be  only  one  such  child,  in  trust  for 
each  child,  prorided  that  if  any  child  or  children 
should  die  in  the  lifetime  of  the  parents,  or  of  the 
survivor  of  them,  leering  issue,  such  issue  should  be 
entitled  to  the  same  share  as  their  parent  or  parents 
would  have  become  entitled  to  if  living.  The  deed 
contained  provisions  for  maintenance  and  advance- 
ment. The  wife  predeceased  the  husband,  and  one  of 
the  daughters  attained  twenty-one  and  married  after 
her  mother's  death. 

Held,  that  the  portion  secured  by  the  settlemen 
vested  in  the  children  of  the  marriage  on  their  attain- 
ing twenty-one  years  or  marrying.— ilfarftn  v.  Dale, 
X.B.  (Ir.)— 15  L.  B.  Ir.  345. 

10.  Construction-^Separate  estate '-^  Testamentary 
power — Farming  etock, — By  a  marriage  settlement 
the  husband  covenanted  with  the  wife  that  he  would 
*'  have  no  claim  or  demand  to  that  part  of  the  lands  of 
B.  now  in  her  poesession  nor  any  stock  thereon,  nor 
to  the  crops  thereof,  during  her  Ufe,  nor  to  the  furni- 
ture of  the  said  house,  but  she  is  to  have  claim  and 
control  over  the  stock  and  furniture  during  her 
natural  life,  and  then  dispose  of  the  farm  and  lands 
of  B.,  together  with  the  furniture,  •  .  •  together 
with  the  crops  growing  ...  at  the  time  of  her 
death,  and  the  house  and  furniture,  either  by  deed  or 
will,  to  such  person  or  persons  as  she  shall  think  fit." 
The  wife  farmed  her  land  after  marriage  and  bought 
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stook  out  ol  the  pzofltB.  She  pndeoeaeed  her  hue- 
band,  having  by  will  given  to  A.  "  the  eaid  Ifind  and 
all  the  atock  that  may  be  thereon,  and  all  the  hoaae- 
hold  famifcure  in  the  dwelUng-houae  on  the  aaid 
lande/' 

Held,  that  the  wife  had  power  to  diapoae  by  will  of 
the  atook  on  the  land  of  B.  at  the  time  of  her  death. 
— PiifwW  V.  Bheehy,  cp.d,  (It.)— 16  L.  R.  Ir.  439. 

11.  ContiTwAion — UUivmU  limiUation^^LimiUt' 
turn  to  right  hein^InkerUanoe  Ad  {3  A  4  Will,  4, 
c.  106),  a.  4. — By  a  marriage  nettlement  ezeonted  in 
1810,  real  eetate  of  the  wife  was  limited  to  the  nae  of 
the  hoaband  for  life,  remainder  to  the  uae  of  the  wife 
for  life,  remainder  to  the  uae  of  the  children  of  the 
marriage,  with  an  ultimate  limitation  **  to  the  uae  of 
the  right  hehn  of  J.  W.,  deoeaaed  (the  mother  ol  the 
wife),  for  ever.*'  At  the  date  of  the  aettlement  the 
wife  waa  aeiaed  of  part  of  the  real  eatate  aa  the 
helreaa<*at-law  of  her  deoeaaed  mother,  and  of  the 
other  part  aa  one  of  the  oo-heireaaea  of  her  deoeaaed 
maternal  gr^it  nnole.  The  wife  died  in  1846  ;  the 
huaband  died  in  1871.  The  limitationa  in  favour  of 
the  iaaue  all  Adled  upon  the  death,  in  1880,  of  the 
aurviving  acm  of  the  marriage. 

Held,  that,  if  under  the  ultimate  limitation  in  the 
aettlement  the  wife  took  by  purohaae,  the  eatate  being 
an  eatate  in  fee,  and  not  in  tail,  MandeviWi  caae. 
Go.  litt  S6b,  did  not  apply,  and  the  deeoent  would 
be  from  her  aa  purohaaer;  but  that,  under  the 
ultimate  limitation,  the  wife  took  the  eatate  aa  part 
of  the  old  eatate  whieh  ahe  had  before  the  marriage, 
and  that  the  deacent  waa  not  broken  by  the  aettle- 
ment*— ifoore  v.  Sinikin,  0H.n.  pba.,  j.  264—81  Oh. 
D.  95;  55  L.  J.  Oh.  805  ;  63  L.  T.  815. 

19.  OcvetMfa^Ocpyhold§^8urrender  to  v9e$  of 
stUlemmt^Veiting  order. — By  a  marriage  aettlement 
the  huaband  and  wife  covenanted  with  the  truatee  to 
anrrender  copyholda  of  the  wife  to  the  naea  of  the 
aettlement.  The  marriage  waa  aolemniaed,  but  the 
wife  died  without  ever  having  eurrendered  the  copy- 
holda, and  upon  her  death  they  became  veated  in  the 
youngeat  ohild  of  the  marriage,  aa  her  cnatomary 
heir.  Upon  a  petition  preaented  by  the  truatee  of  the 
aettlement,  the  eldeat  child,  who  waa  of  age,  and  the 
other  children  of  the  marriage,  infanta,  by  their 
father  and  next  friend,  it  waa  ordered  by  the  court 
that  the  copyholda,  without  any  anrrender  or  admit- 
tance, ahculd  veat  in  the  truatee  of  the  aettlement 
upon  the  truata  of  the  aettlement  for  all  the  eatate  of 
the  cuatomary  heir. 

In  re  Ouming^  18  W.  R.  157,  L.  R.  5  Oh.  7S, 
followed.— /n  re  Bradley*$  dMed  JM1I00,  cfH.n.  cai., 
J.  148^54  L.  T.  48. 

13.  Hatrloom— 5a2tf— Jnveatmenf  — DiacAarye  0/ 
incumhrance^^aMed  Land  Act,  1888  (45  dt  46  Vict, 
c,  88),  aa.  81,  88,  37,  63,— Money  arising  by  the  aale, 
under  aection  37  of  the  Settled  Land  Aot,  188%  of 
peraonal  ohattela  aettled  on  truat  ao  aa  to  devolve  with 
the  land  until  a  tenant  in  tail  by  purohaae  attaina 
the  age  of  twenty-one  yeara,  may  be  applied  by  the 
dlreotioh  of  the  tenant  for  life  in  the  diaoharge  of 
inoumbrancea  affecting  the  inheritance  of  the  aettled 
land,  without  keeping  the  inoumbrancea  alive  for  the 
benefit  of  the  infUit  remainderman  in  whom  the 
ohattela,  if  unaold,  would  have  abaolutely  veated  on 
hit  attaining  twenty-one. 

Judgment  of  Ohitty,  J.  (reported  33  W.  R.  871), 
amrmed.— In  re  Duke  if  Mmrlborough*9  Settled 
Truete,  o.a.  377—65  L.  J.  Oh.  839 ;  64  In  T.  914. 

14.  Heirloome-^Sale  hy  tenant  for  life-^WiU'- 
Settled  Land  Act,  1888,  a.  8,  eulheedion  8;  a.  37;  a. 
66,  euh.itction  8.— In  a  aettlement  by  will,  tmateea 
appointed  by  the  will  with  a  power  of  aale  over  the 


aettled  real  eetate  with  the  oooaantinwiitii^dtt 
tenant  for  life  for  the  time  Mag^  are  tnakM^hif 
purpoaee  of  the  Settled  Land  Aot,  of  flie  atta 
made  by  the  wOl,  ao  aa  to  enaUe  the  tan«fc  te  K 
aell  artlolee  made  hf'rTAftmff  by  the  aattleiaflBL«4k 
etMe  V.  OontMle,  an^n.  pba^  j.  470—38  GLIXlll 
56  L.  J.  Oh.  491 ;  54  L.  T.  608. 

15.  Incumhrancei  —  Incorporeal  liereiitaeA 
Tithee-^Annuity^Purchcue  by  ftrasCeet— 37  fia. 
c  U-^SetOed  Land  Act,  1882,  u.  8, 10,  SI,  nM 
a  charter  of  Jamea  I.  certain  ttthea  ianihig  eAi 
rectory  in  the  city  of  London  were  gmnted  to  oart 
peraona,  their  heira  and  aaaigna.  In  1804  a  aam 
aettlemmt  provided  that  an  annuity  of  £640  ihfl 
be  payable  out  of  the  tithee  for  1,000  jwk  ! 
tithea  afterwarda  became  vested  in  the  tnutBM  nlA 
to  the  annuity,  and  the  troateea  sold  •  potitl 
tithea  to  a  lailway  company.  j 

Held,  that  the  tithes  were  an  incoipomi  hmfl 
ment,  and  therefore  the  annuity  waa  not  •  rati  I 
an  incumbrance  affecting  the  inheritaaoavttli| 
Settled  Land  Act,  1888  ;  and  that  the  traitMa  ■■ 
purohaae  the  annuity  with  a  view  to  ill  diadiM 
iidaile  v.  Ssdaile,  ch.d.  ohx,,  i. — 64  L.  T.  637.    1 

16.  Payment  out  of  court — Tenancy  for  I(/i-d 
entailing  deed^Appointment. — ^I«nd  aettlad  «| 
for  life,  with  remaindera  to  B.,  waa  aold  tntej 
Settled  Estates  Aot,  1877,  the  purchiae-moiMy  1 
paid  into  court  and  inveated,  and  the  ffiridaodi  ■ 
ordered  to  be  paid  to  A.  for  life.  A.  and  B.  enoJ 
a  diaentailing  deed  aaaigning  the  fund  to  a  tram 
euch  truata  aa  they  ahould  appoint,  and  diaehaigM 
from  all  truata  for  re-inveetment  in  land.  1 

Held,  that  the  money  could  be  paid  out  ittl 
requiring  A.  and  B.  to  execute  an  sppoiataM 
In  re  Winetatdej^e  SMed  EHatee,  aB.n.,  voi,  J 
64  L.  T.  840.  ] 

17.  Power  of  advaneemeni^Esoereiee^Lmei^ 
husband'-^Ooneent  by  committee^Lunaof  Btgmm 
Act,  1853  (16  <ft  17  Viet,  c  70),  ae.  136, 1S7.-A  ■! 
riage  aettlement  contained  a  power  of  adfUHfli 
exeroiaaUe  by  the  tmateea  after  the  deatk  iMl 
huaband  and  wife,  or  at  any  time  previooalj  if  m 
or  either  of  them  ahould  direct.  The  huiMai  4 
found  a  lunatic  1 

Held,  that  the  court  had  }uvisdietio&,  ^anktu^ 
137  of  the  LQna<^  Regulation  Act,  1858,  to  iniM 
the  committee  to  conaenton  the  Innatic'a  bahatf  1*4 
ezerciae  of  the  power.-— in  re  NeoUl,  lvk.—SI  (ill 
161.  I 

18.  PrUedion  of  land'^eerage  daimr'Ctn 
Settled  Land  Act,  1888,  a.  8,  and-aeo^umi  1, 10;  t^l 
—A  peer  proved,  before  the  committee  of  pM^I 
of  the  Houae  of  Lorda,  hia  right  to  the  tiUa,  «i^l 
order  waa  thereupon  made  in  the  Ohaaoaiy  ttP  I 
dlrectiiigthe  truateeaof  estates  settled  so  y>^| 
volve  with  the  title  to  give  them  up  to  him.         || 

Held,  that  the  proceedings  before  the  Hfl»*g 
Loids  had  been  taken  for  the  protection  oi  jf^ 
land  within  the  meaning  of  aection  36  of  the  fl*4| 
Land  Act,  1888,  and  that  the  ooata  ought  to  bi  m 
out  o(  the  property  anbject  to  the  aettleoMst-/^ 
Earl  of  Ayleeford'e  Settled  Eetaiee,  ce.d.  t.&b.  ^ 
33  Gh.  D.  163 ;  65  L  J.  Gh.  583 ;  64  L  T.4Ii 

10.  Separate  eafafe— i)otcw.— Altfaongb  a  pn^ 
for  a  wife  under  a  marriage  aettlemeot  in  tkt  <^ 
of  her  aurriving  her  husband  will  bar  bar  d0if ' 
an  intention  to  do  so  can  be  gathered  fron  thih^ 
menti  a  provisbn  for  a  wife  for  her  aepacato  fl«^:l 
and  for  maintenance  of  herself  andchfldies,  in  tt*^  i 
of  thekuaband'a  bankruptcy  or  insolvem^i  ^^1 
a  proviso  for  the  trustees,  if  they  shoold  ^bi^jl 
realise  oat  of  the  husband's  piopariy  •  M*'! 
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1,000,  and  to  inveat  the  proceeds  for  the  wife's 
iparate  nee  for  life,  and  after  her  death  for  the 
sne  of  the  marriage,  the  amount  of  the  bond 
ot  to  be  levied  after  the  husband's  death  without  the 
if e*8  written  consent,  will  not  bar  dower. — 0*Rorke 
»  CBorke,  M.n,  (Ir.)— 17  h.  fi.  (Fr.)  153. 

20.  T&nancy  for  Ufo'^Annmiani-^Limiied  owner 
A  po§se$9ion'-'8tUUd  Land  Aetf  1882,  s.  2,  «tt5-f«c- 
ion  5 ;  a.  56,  9ub-$€(iion  2  ;  s.  68.— An  estate  was 
Imited  to  the  use  of  trustees  for  a  long  term  on  oer- 
ain  tmate,  and  after  the  determinatioB  of  the  term 
o  the  nae  of  H.  for  life.  The  trusts  of  the  term  were 
0  laiae  poHionfl,  to  pay  interest,  to  pay  an  annuity  to 
I.,  and  to  aoonmnlate  surplus  rents  and  profits  as  a 
inking  fond  to  pay  off  charges.  The  trustees  were 
Hsscted  to  enter  into  and  hold  possession  of  the  rents 
Old  ptoftta  of  the  estate,  "  and  not  delifer  the  same 
o  any  peiaon  baMfldaUy  interested  in  any  part 
hereof/'  The  trustees  had  also  large  discretionary 
^era  of  management,  and  they  were  to  have  such 
iCher  powers  over  the  estate  as  are  given  to  a  tenant 
Eor  life  in  poaseesioa  by  the  Settled  Land  Act,  1882, 
Ukd  '<  aa  extended  "  by  the  will. 

Held,  that  H.,  whether  he  was  or  was  not  a  tenant 
lor  life  under  section  2,  was,  at  all  erents,  a  person 
hsTlDg  the  powers  of  a  tenant  for  life  within  section 
18,  sub-section  1. 

h  Beeieion  of  Bacon,  Y.O.  (reported  28  Oh.  D.  378,  33 
fir.  R.  Dig.  187),  afdimed.— in  re  GlUheroe  EOate, 
a.A.  169—81  Oh.  D.  185  ;  65  L.  J.  Oh.  107  ;  53 
1»T.  738. 

21.  Tenancy  for  life^TruA  ftAr  sole— lecue— 
Jdining  Utue — Impeaehmemt  for  wcuU — Settled  Land 
Ad,  1882,  «.  11.— A  mining  lease  was  granted  of  land 
settled  in  truat  for  sale  and  made  personalty  by  the 
settlement. 

Held,  that  the  person  deemed  tenant  for  life  by 
ssction  63  of  the  Settled  Land  Ac^  1882,  must  be 
deemed  to  be  tenant  for  life  impeachable  for  waste 
Within  section  Ih^Bdlard  %.  Moody^  o.a.  159-^31 
Ch.  D.  504;  65  L.  J.  Ch.  265  ;  5A  L.  T.  549. 

22.  Voluntary  nUhment — Bankruptcy — 13  Eltz, 
e.  B-~Bankrvi>tcy  Act,  1883  (46  &  47  Vict.  c.  52), 
1. 47. — ^A.  was  married  on  the  31st  of  May,  1881,  at 
Hong  Kong.  An  action  for  breach  of  promise  of 
naniage  was  oommeuced  against  him  in  August,  and 
ou  the  8th  of  October  the  writ  was  serred  on  him  at 
HoDg  Kong.  At  the  data  of  his  marriage^  A.  was 
snUUed  to  a  kgaiqr  of  £500,  wUoh  had  fallen  into  his 
possession  upon  his  mother's  death  on  the  11th  of 
May.  On  the  11th  of  Oetober  he  eieouted  at  Hong 
SoDg  a  Toluntaiy  settlementi  setting  the  legacy  upon 
trust  during  the  Joint  lives  of  his  wife  and  himself 
for  her  eeparate  use,  with  remainder  to  the  surrifor 
for  life,  remainder  to  tiie  diildrea  of  the  marriage, 
tenudnder,  in  default  of  ehildren,  to  himself  abso- 
lutely. In  July,  1882,  judgment  was  obtained  l^  the 
plaiatUE,  and  in  November,  1884,  A.  was  adjudicated 
a  bankrupt  When  he  executed  the  settlement  he 
*OQld  pay  his  debts  without  the  settlement  property, 
tud  he  had  not  known  of  the  legacy  till  a  few  days 
before. 

Held,  that  it  was  not  proved  that  the  settlement 
was  intended  to  defraud  or  delay  creditors.— ^x  parte 
Mercer,  In  re  IftsccA.— 17  a  B.  D.  290 ;  54  L.  T.  720. 

22a.  Voluntary  aetthment  —  Consideration  —  27 
•^tz.  c.  4. — In  an  action  for  specific  performance  of 
^  agreement  to  sell  certain  freehold  property,  a 
question  arose  as  to  whether  a  post-nuptial 'settlement 
^ss  Toid  under  27  Slia«  c.  4,  as  being  a  voluntary 
settiement.  Previously  to  the  settlement  the  property 
flfd  been  settled  on  the  wife  for  life,  with  remainder 
to  the  husband  in  f ee,  and  the  wife  was  absolutely 


entitled  to  a  one-seventh  share  of  certain  other  prop- 
erty. .  A  post-nuptial  settlement  contained  a  recital  in 
the  following  words : — "  Whereas  the  said  J.  D.  and 
£.  D.  are  desirous  that  the  hereinbefore-recited  deed- 
poll  should  be  altered,  and  that  the  property  thereby 
settled  should  be  resettled  as  hereinafter  appearing, 
and  also  that  the  said  one-seventh  share  of  the  said 
hereditaments  at  W.,  so  as  aforesaid  vested  iu  the 
said  E.  D.,  should  be  included  in  the  new  settlement 
intended  to  be  hereby  made  '* ;  and  the  wife  purported 
to  revoke  a  previous  deed-poll  and  to  join  with  the 
husband  in  resettling  the  property  upon  trusts,  giving 
the  husband  a  life  interest  in  the  whole  after  her 
death,  and,  subject  thereto,  upon  trust  for  third 
parties. 

Held,  (affirming  the  decision  of  North,  J.),  that 
there  was  evidence  of  a  bargain  between  the  parties, 
and  that,  as  both  husband  and  wife  gave  up  something 
in  order  to  make  a  resettlement,  the  settlement  was 
not  voluntary.— i9cAret6er  v.  Dinhel,  c.a.— 54  L.  T. 
911. 

23.  VoUmtary9€tUement^Fraud^Ooniideration-^ 
Equity  to  eettUment — Waiver — Bankruptcy  of  Aiis- 
hand^U  Eliz.  e.  &^Bankruptey  Aet^  1869  (32  A  33 
Vict.  c.  71),  a.  n-^Married  WommCa  Property  Act, 
1882  (44  (fe  45  Viet.  e.  75),  a.  8.— The  wife  of  A. 
became  entitled,  under  the  wills  of  her  father  and 
grandfather,  to  certain  sums  of  money  which  she  lent 
to  A.  for  business  purposes,  he  executing  a  settlement 
upon  her  of  the  same  amount.  A.  afterwards  became 
a  bankrupt. 

Held  (1)  that,  the  wife  having  waived  her  equity  to 
a  settlement,  there  was  a  good  consideration  for  the 
settlement,  and  the  settlement  was  not  fraudulent 
under  18  Eliz.  c.  5 ;  (2)  that  the  settlement  was  not  a 
voluntary  settlement  within  seotion  91  of  the  Bank- 
ruptcy Act,  1869;  (3)  that  the  settlement  was  not 
invalid  under  section  3  of  the  Married  Women's 
Property  Act,  1882,  that  section  not  being  retrospec- 
tive.— Em  parte  Home,  In  re  Hornet  ^•b.d.  jultoy.-^ 
54  I*.  T.  301. 

24.  Voluntary  aeUtement^-^ft^Father  and  aon— 
Advances — Bimkrupiey  Act,  1883,  a.  47.— A  gift  of 
money  to  a  son,  for  the  purpose  of  enabling  him  to 
commence  business  on*  bis  own  account,  is  not  a 
"settlement  of  property"  within  seotion  47  of  the 
Bankruptcy  Act,  1888,  so  as  to  become  void  against 
the  trustee  in  bankruptcy. — Ex  parte  Harvey,  In  re 
Player,  a.B.D.  bakky— 15  Q.  B.  D.  683;  54  L.  J.  Q.B. 
553. 

25.  Voluntary  aettlement — Undue  inJiuence^Soli*' 
citor. ^-In  1852  A.  instructed  a  solicitor  who  had 
generally  acted  for  him  to  prepare  a  voluntary  deed 
for  the  benefit  of  his  three  nephews,  who  were  halt- 
brothers  of  the  solicitor.  The  deed  was  drawn  by 
counsel  and  limited  A.'s  land  to  his  own  use  for  life, with 
remainder  to  his  wife  for  life,  remainder  to  his  tliree 
nephews  as  tenants  in  common  in  fee,  without  power 
of  revocation.  The  survivor  of  the  nephews  died  in 
1864,  leafing  the  solicitor  his  heir-at-law.  In  1868  A. 
executed  another  voluntary  deed  to  the  trustees  of  the 
former  deed,  limiting  the  property  to  B.,  his  adopted 
child.  A.  died  in  1874.  In  1882  B.  brought  an 
action  for  a  declaration  that  the  solicitor  was  a 
trustee  for  the  persons  entitled  under  the  deed  of 
1868.  There  was  no  evidence  of  fraud  or  undue  tn- 
fiuence  as  to  the  deed  of  1852. 

Held,  that  the  deed  of  1852  was  valid,  and  that  the 
solicitor  was  not  liable  to  be-  declared  a  trustee.— > 
Horan  v.  Macmahon  x.b.  (Ir.)— 15  L.  R.  Ir.  471. 

See  also  AniciNiBTBATioir,  16 ;  Oovbnakt  ;  Deso,  1 ; 
DxvpBOE,  9  ;  EriDSifcs,  15 ;  Husbaxd  and  Wife,  1,  2, 
10 ;  JuBiBDioTioK,  12 ;  Lands  Oiausbs  OomoiiDAnoN 
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Act,  16 ;  Poob  Law,  1—8 ;  Powbu  or  Appoimtmbht,  4 ; 
SooTLAKD,  Law  op,  6;  Suoobbiion  Duty;  Tbustbb, 
20,28—80;  Vjwdob  and  Puhchaseb,  20 ;  Will,  17, 
82» 

8HELLET8  0A8E,  BULB  io.-H9ea  Wnx,  85, 

8BWEB8:— 

1.  Comminioner  —  Diiqualifieation  —  Pecuniary 
intertBt^AdJudieation^Bepaif  o/aea  waU^-^Pruwi' 
mtnir-^  db  4  JIPilL  4,  c.  22,  «.  18.— A  frontager  is  not 
liable  to  repair  damage  oaused  to  a  sea  wall  by  an  ex- 
traordinary fitorm,  nnloM  the  eTidenoe  eatabliahes  as 
againat  him  something  more  than  the  ordinary 
liability  of  a  frontager  bound  to  repair. 

3  &  4  WiU.  4,  c.  22,  s.  13,  does  not  anthorise  oom- 
mlBsioners  of  sewers  to  make  an  order  for  repairs  upon 
a  person  who  has  become  an  owner  sinoe  the  present- 
ment of  a  Jury,  at  a  ooort  of  sewers,  as  to  the 
liability  of  a  former  owner. 

The  proseontor  was  owner  of  land  within  the  Juris- 
diction  of  the  defendants,  protected  by  a  sea  wall 
which  had  been  repaired  by  his  predecessors  in  title 
from  time  immemorial.  The  wall  was  damaged  by  an 
extraordinary  tide,  and  the  defendants  made  orders 
upon  the  prosecutor  to  repair  the  wall.  Some  of  the 
commissioners  who  made  the  orders  were  owners  of 
lands  protected  by  the  wall  in  question,  and  would 
have  been  liable  to  a  general  rule  for  the  repair  of  the 
wall.  ^ 

Held,  that  the  orders  must  be  quashed,  on  the 
ground  that  peouniaiy  interest  in  any  member  of  a 
tribunal  inyalidates  its  decision. 

Judgment  of  the  Oonrt  of  Appeal  (reported  33 
W.  B.  660,  14  Q.  B.  D.  661)  affirmed. 

Keighley's  ca$e,  10  Oo.  139;  Bexr.  (hmmi$9umers 
for  Bcmeruty  8  T.  B.  312 ;  Baa  t.  OommUaumm 
for  Buea\  1   B.   &  0.  477 ;   and  Beg.  t.   Warton, 

2  B.  &  8.  719,  W.  B.  0.  L.  Dig.  143,  followed.— 
Fobbing  Level  Commissionere  ▼.  2%e  Queen,  h.l. 
721. 

2.  CommisHonen^Juriidiciion^Aneieni  ^anJb— 
23  Hen.  8,  c.  6—3  di  4  WtlL  4,  c.  22,  M.  10,  47.— 
ProteotiTe  banks,  Ac,  situated  by  the  sea  coast  or 
tidal  rivers  as  described  under  23  Hen.  8,  c.  6,  and 

3  &  4  WilL  4,  c  22,  do  not,  by  section  10,  ipeofado. 
Test  in  the  Commissioners  of  Sewers,  but  only  after 
the  commissioners  have  shown  some  exercise  of  such 
Jurisdiction  as  is  described  l^  section  47  of  the  latter 
Act.  Section  10  bf  Itself  only  gives  them  an  enabling 
power. 

Attomey^Qenerai  v.  Tondine,  28  W.  B.  870,  14 
Ob.  D.  68,  commented  on.— IFssf  Norfolk  Farmere* 
Manure  Co.  v.  ArchddU,  ca.  401—16  Q,  B.  D.  762  : 
66  L.  J.  Q.  B.  230 ;  64  L.  T.  661. 

SHIPPINO:— 
Abbmt— 

1 .  Warrant  —  Notice  —  Telegram  —  Contempt  of 
court— The  practice  prevailing  in  the  Oonrt  of 
Admiralty,  whereby  on  the  issue  of  a  warrant  the 
marshal,  if  so  requested  by  the  plaintiirs  solicitor,  at 
once  communicated  by  telegram  with  his  substitute 
at  the  outport,  directing  him  to  detahi  the  prop- 
erty proceeded  against  until  the  warrant  could 
be  served,  is  still  in  force,  and  persons  concerned  in 
removing  property  which  is  detained  in  consequence 
of  such  a  communication  from  the  marshal  are  guilty 
of  contempt  of  court.— T^e  Seraglio^  p.d.  ft  a.d.  82 
—10  P.  D.  120;  64  L.  J.  P.  D.  ft  A.  76:  62  L.  T. 
866. 

Bill  op  Ladwo^ 
2.  Convertion  by  coneignee^BqnutiaUonr^BiU  of 
eoochange-^Non'aoo^tance  —  Damagee  —  /fiiercii— A 
shipload  of  timber   having  been  consigned  to  the 


defendants,  the  consignor  sent  tbe  bOlol  lii^i 
other  shipping  documents,  and  a  bill  of 
the  plaintifh,  in  the  osoal  couse  oC 
cover  advances.  The  plain  tfflh  placed  tki 
documents  and  UU  of  exchange  in  Ike  ksii 
agents,  who,  at  the  plaintilEi'  request, 
the  documents  to  the  defendants  to  hats  ft»1 
exchange  accepted*.  The  defendsnti  iafonMi 
agents  that  the  cargo  was  out  of  eonditioB  «i 
they  could  not  take  it.  The  agsoti  ispiaA 
unless  the  defendants  retomed  tjiebaioC 
accepted,  they  ought  to  send  back  the  sh^Bpiiv 
ments.  The  defendants  deoUned  to  do  this,  si  tt^i 
paid  part  of  the  freight,  and  intended  to  tAipM 
sion  of  the  cargo.  Th^  afterwards  stM  Mil 
had  been  compelled  to  remove  the  cbi|o  tntei 
rules  of  the  dock  company,  bat  that,  il  fti  «pi( 
would  repay  the  freight  and  oertaJn  ohsi|Si^  ai  tU 
profits  on  a  portion  of  the  cargo  soM,  ^  vhI 
return  the  documents.  The  agents  repQed  thit^ 
matter  must  be  left  in  the  hands  of  the     ' 


The  defendants  returned  to  the  agniti  tte  U 
esohange  unaccepted,  bet  retained  the  bOl  iifh" 
as  security  against  fright  and  chaigss.  Ilieyol 
to  give  up  the  biU  of  lading  on  tin  fn^ 
charges  being  refunded. 

Held,  (1)  that  the  defendants,  havfaig  ntad 
accept  the  bill  of  exchange^  were  bound  tsnfen 
ehipping  documents,  which  were  oaff  st  tMr 
posal  on  condition  that  they  should  aoospttkal 
and  that  they  wrongfully  took  possssrion  of  thia 
and  dealt  with  it  as  its  owners,  although  thefttfi 
ated  the  contract,  and  refused  to  seeept  tta 
availing  themselves  of  the  biU  of 
had  no  right  to  use  to  get  possssrion ;  (S) 
plaintiffs  were  entitled  to  damagsi^  aad  ttst 
proper  measure  of  damages  was  the  vsksof tke« 
after  making  a  deduction  for  freight,  but  thststi^ 
charges  could  be  allowed  exoept  ontgohigi  IM 
in  the  sale  of  cargo;  (3)  that  tiie  dstadiBti 
pay  damages,  in  the  nature  of  intsnst,  fork 
the  plaintiffs  out  of  posseeslon  of  thsir  foodft- 
V.  Payne,  oh.d.  xat,  j.— 63  L.  T.  931 

3.  SxeeptUm'^*'Danger$andaecidenUo/Aiit^ 
Sea  water-^Damage  by  rate. — Fandorfy*  Set^ 
a.B.D.  488—16  Q.  B.  D.  629;  64L.T.  »1  »» 
reversed  by  the  Oourt  of  AppeaL 

4.  8ignatmrebyagentofeaptttin''SkeHiiim; 
Eetoppd^BOU  of  Lading  Aet,lS65  (1841»W 
c.  Ill),  Si.  1,  3.— In  an  action  for  frriftt  tf  #> 
owners  against  hidocsees  of  the  bill  e(  MlJ': 
defendants  counter-claimed  for  short  Mtntf,  f ; 


tbe  goods  which  bad  been  shipped  wen 
but  the  bill  of  lading  aoknowledged  the  neif^ 
larger  quantity,  a  poitton  having  been  M  bwr 
were  shipped,  bntafter  they  had  been  htcn^^ 
tbe  ship  in  rafU  and  the  mate's  reeeipC  bii«|[ 
given  for  them.  The  ship's  broker  hsd  i(f** 
bill  of  lading  "  by  anthority  of  the  esptida m*^ 
Held,  (I)  tiiat  a  bill  of  lading  is  not^  iadflpe^ 
of  the  Bills  of  Lading  Act,  1856,  eoaolarifi^j* 
the  shipper;  (2)  that  the  plahitiff  «»  siti* 
under  the  Act. — Thorman  v.  BuH,  ca.-^** 
349. 

OHABna-PAnTT— 

6.  BiU  qf  lading^Exeeption-'LQtt  0/  Hf^ 
Damagee^ Advanced  freighL-^lA  «&m<^^J 
shipowner  bj  a  vendor  for  lose  of  fM^i  «|i 
tirrive,  the  measure  of  damages  is  the  ^^v^ 
the  goods  were  sold  and  not  their  aMdcst  prij*"* 
port  of  destination  on  the  day  on  vUot  m  m 
would  in  due  course  have  arrived.  .  .^ 

Seed  was  shipped  by  the  plaintifli  OB  tiM*""^ 


k|r  B«porttr,  Oot  9, 18M.] 

i  Shipping. 
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nder  a  charter-party  profiding  that  the  maater 
Id  aign  billa  of  lading  at  any  freight,  as 
■aiy  at  the  port  of  loading*  without  preladioe 
a.oharter-partyy  aufftolent  cash  for  the  ahip  s  dia* 
vents  to  be  ad? anoed  to  the  captain  by  the 
iners  on  acoonnt  of  freight,  if  required,  sabject 
to  inanraaoe.  The  bill  of  lading  contained  an 
»tion»  whicdi  waa  not  in  the  charter-party,  pro- 
ig  the  ownen  from  liability  for  the  aots,  de- 
ly  and  neglect  of  the  matter.  Money  m$ 
need  at  the  port  of  loading,  and  waa  not  iniured 
le  plaintifEa*  The  cargo  waa  lost  through  the 
sr'a  negligence. 

lid*  that  the  defendanta  were  liable  for  the  loss  ; 
the  hill  of  lading  could  not  control  the  oliarter. 
r,  hot  that  the  plaintiffs  could  not  deduct  from 
night  the  anm  adTanced  anbject  to  insurance. — 
wnachi  t.  MUbwm^  a.]kB.— 17  Q.  B.  D.  316. 

GoujaioK— 

iirreit— j^ora^  $hip^Sale  he/ore  hearing, — ^Tn 
le  of  damage  i»  rem  where  no  appearance  had 
i  entered  the  Admiralty  marshal  wrote  to  the 
ikUfs^  aolieitoxs  informing  fhem  that  the  yessel 
asded  againat  was  only  fit  for  breaking  up,  and 

it  appeared  deairaUe,  in  the  interests  of  all 
|ss  concerned,  that  she  should  immediately  be 
hMd  of*  and  the  plaintiiTs  moYcd  for  a  sale  of 
Udp  before  the  hearing*  The  Judge  granted 
jaotion,  although  the  plaintiff  had  not  brought  in, 
ipport  of  the  motion,  the  usual  affidafit  that  the 

3  was  deteriorating   in   Talue.— TAe   Eereulee^ 

4  A.D.  400—11  F.  B.  10 ;  54  L.  T.  873. 

.  OompuUorif  piMage^ExempHan^Biver  Tffne. 
dpe  are  exempt  from  compulsory  pilotage  in  the 
vTyne.— jTAe  Johann  5ver<frup,  p.d.  ft  a.d. — 11 
li9;  56  Ii.  J.  P.  D.  ft  A.  28 ;  54  L.  T.  800. 

»  CompuUory  pHotage^Inter/erence  of  moiier — 
ik— Where  the  defendants  in  an  action  of  damage 
it  that  their  Teasel  ia  to  blame,  but  raise  the 
ioe  that  the  collision  waa  the  fault  of  a  pilot  in 
88  of  their  weasel  by  oompulsiou  of  law,  and 
Md  on  that  defence,  the  court  wUl  follow  the 
ilioe  which  preridled  in  the  Oourt  of  Admiralty 
■e  the  Judicature  Act  and  dismisa  the  action 
keosts. 

fhe  JunOf  1  P.  D.  135,  followed. 
IHieie  a  pilot  ia  acting  in  charge  of  a  Teasel  by 
ipolaion  of  law,  it  ia  his  proTinoe  to  decide  whether 
weather  ia  not  too  foggy  and  hasy  for  the  Teasel 
piooeed ;  and,  in  cases  where  there  is  no  plain  and 
K  prospect  of  danger  arising  from  proceeding,  it 
10  part^  of  the  master's  duty  to  Interfere. — The 
hjUid,  P.i>.  ft  A.D.  687—11  P.  D.  34 ;  55  L.  J.  P.  D. 
^.  11 ;  54  L.  T.  578. 

I  Limitaiion  of  {iaU{%— Pkiymenf  into  eowri-^ 
nm  by  Oraun^^AdmiraUy  Suite  Act;  1868  (31  S 
Vict  fi,  78),  a.  3.— A  daim  against  a  fund  paid 
»  court  in  a  suit  for  limitation  of  liability  is  not 
•MrUy  exdnded  by  the  fact  that  the  time  fixed 
ths  court  ior  entering  olaims  has  expired. 
I^  Oiown  may  claim  against  a  fund  paid  into 
Mby  owners  of  a  ship  in  a  suit  for  limitation  of 
Ait7.-.T%e  Zoe,  r.iH  ft  aj>.— 11  P.  D.  70 ;  56 
^.  P.  ft  A.  68. 

iO.  LUnitaiian  of  licMUy^Payment  into  ooiiK— 
Monliaiianee— iZeJeote.— The  parties  to  an  action 
dttBsge  for  collision  dgned  the  following  agree- 
ntt— <*We  hereby  consent  to  this  action  being 
jQQ&tbiued  without  costs  on  the  ground  of  in- 
iksUe  acoident,*'  and  an  order  was  made  for  the 
iQo&tinuanoe  of  the  action.  The  ownera  of  the 
igo  of  the  pUdntifl  Teasel  afterwards  aued  the  de- 
>4wto  ia  respect  of  the  same  collision,  and  both  > 


ships  were  found  to  blame.  The  defendants  obtained 
a  decree  limiting  their  liability  and  paid  a  sum  into 
court.  The  plaintiffs  then  obtained  an  order  by 
consent  from  Butt,  J.,  setting  aside  the  order  of 
discontinuance,  and  claimed  agidnst  the  fund  iu  court 
in  the  limitation  action. 

Held,  that  the  plaintifb*  claim  was  Talld,  since  the 
agreement  and  order  operated  as  a  discontinuance  of 
the  first  action,  and  not  as  a  release.— 7Ae  Ardandhu, 
aA.— 11  P.  B.  40  ;  55  L.  J.  P.  D.  ft  A.  9 ;  54  L.  T. 
819. 

11.  LimitaHon  of  lidbUity^Sueeeeiive  edlieione^ 
Merchant  Shipping  Act,  1854  (17  <ft  18  VieL  c.  104), 
••  506.— Where  a  ship  comes  into  collision  with  two 
other  ships  in  succession,  there  being  a  short  interral 
between  the  two  collisions,  the  owner  will  be  entitied 
to  Umit  his  liability  to  £8  per  ton  if  the  first  collision  is 
the  substantial  cause  of  the  second  and  there  is  no 
separate  aot  of  negligence  on  the  part  of  thoee  in 
charge  of  the  plaintUEs'  ship  in  respect  of  the  second 
collision.— -rAe  Oreadon,  p.d.  ft  a.d.— 54  L.  T.  880. 

12.  Negligence — Oontribtttory  negligence  —  Fog  — 
Moderate  epeed^Regulatione  for  Preventing  OoUieione, 
arte,  13)  18.— The  T.,  a  steamship,  was  going  at 
three  knote  an  hour  when  a  whistle  was  hand  some 
liftle  distanoe  ahead.  The  T,  continued  at  the  aame 
speed  till  a  second  whistie  was  heard,  when  the 
Migines  were  stopped  and  reTcraed,  but  almost  imme- 
diately afteiwards  the  E.  came  in  sight  and  a  collision 
occurred.  It  was  admitted  on  the  pleadinga  that  the 
JS.  was  to  blame. 

Held,  that  the  T*  was  also  to  blame,  because  the 
same  speed  ought  not  to  hcTC  been  continued  after 
hearing  a  whistle  ahead ;  that,  after  the  first  whistie, 
the  speed  was  not  moderate  within  article  13 ;  and 
that  article  18  had  been  infringed. 

Judgment  of  Hannen,  P.,  afllrmed.— 7^  Bbor,  o.A. 
448—11  P.  D.  85 ;  54  L.  T.  300. 

13.  NegHgenee — Contributory  negligence^Loee  of 
life-^Adion  in  personam— Jiidteaftfre  Ad,  1873  (36 
(fe  37  Ftcf.  e.  66),  a.  85,  eub-eection  9.— The  9th  sub- 
seotion  of  the  85th  section  of  the  Judicature  Aot, 
1873|  proTiding  that*  in  any  case  or  proceeding  arising 
out  of  a  collision  between  two  ships,  if  both  shall  be 
found  to  be  in  fault,  the  rulea  hitherto  in  force  in  the 
Ck>urt  of  Admiralty,  ao  f ar  as  they  haTC  been  at 
Tariaace  with  the  rules  in  force  in  the  conrta  of 
common  law,  shall  preTail,  has  no  application  in 
actions  which  the  Oourt  of  Admiralty,  before  the 
paaaing  of  the  Judicature  Act^  1873,  had  no  jurisdic- 
tion to  entertain;  and  in  auch  actions,  although 
they  are  assigned  to  the  Probate,  DiToroe,  and 
Admiralty  BiTiaion,  no  regard  is  paid  to  the 
rulea  of  the  Court  of  Adodralty  under  which  a 
plaintifi  guilty  of  contributory  negligence  did  not 
thereby  lose  all  right  to  recoTer  damages,  and  there- 
fore, where  actions  inpereonam  to  reooTer  compensa- 
tion for  loss  of  life  under  Lord  Campbell's  Aot  were 
brought  in  the  Admiralty  DiTision  by  the  representa- 
Ufea  of  persons  who  had  lost  tbehllTeain  consequence 
of  a  collision  between  two  ships,  and  it  appeared  that 
both  Teasels  were  to  Uame  for  the  collision,  and  that, 
at  the  time  of  the  odUsion*  one  of  the  persons  who  so 
lost  their  Utcs  had  been  an  cifioer,  another  a  seaman, 
and  another  a  passenger  on  board  one  of  the  two 
ships,  the  court,  considering  itself  bound  by  the 
authority  of  Thorogood  t.  Bryan^  8  C.  B.  115,  dis- 
missed the  actions. — The  Bemina,  p.n.  ft  a.d  595— 
11  P.  D.  91;  55  L.  J.  P.  D.  ft  A.  81 ;  54  h.  T.  499. 

14.  Negligence—Oroeeing  ehipe-^Spedal  c^rcum- 
•tonees— Docft  eigncd-^CardiffDocke^Regulationefor 
Preventing  CoUieime,  arti.  16,  83.— A  steamer  in 
charge  of  a  pilot,  being  bound  for  Penarth  Docks,  and 
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carrying  dock  aignalB,  came  in  alght  of  the  lighti  of  a 
steamer  coming  down  Oardifl  Drain,  and  bearing  on 
the  starboard  bow  within  four  cables  length.  The 
pilot  took  no  steps  to  get  oat  of  the  way  till  a  collision 
was  inevitable,  because  he  was  bound  for  the  docks. 

Held,  that  there  were  no  spe  cial  circamstanoes  to 
justify  a  transgression  of  the  Eegulations  for  Pre- 
venting Collisions. — The  8t  Andries,  p.d.  &  a.d.— 54 
L.  T.  278. 

15.  Negligence — Flare-up  lighte^EegvlatioM  for 
PreverUing  CoUiHoni,  arti.  2,  10,  11. — ^It  is  not 
an  infringement  of  the  Begolationa  fof  ProTenting 
Collisions  at  Sea  for  those  on  board  a  sailing  Teasel 
carrying  the  regulation  side-lighta  to  exhibit  a  flave-up 
light  to  an  approaohing  vessel  in  oiioamatanoee  where 
the  exhibition  of  the  flare«iip  light  is  not,  in  fact,  cal- 
culated to  mislead^  even  if  the  vessel  lioas  which 
the  flare-up  light  is  exhibited  is  neither  a  'fishing 
vessel  nor  being  overtaken  by  the  other  vessel. — TAs 
Merchant  Prince,  p.d.  &  a.d.  231—10  P.  D.  139  ;  54 
L.  J.  P.  D.  &  A.  79  ;  63  L.  T.  914. 

16.  Negligene&^Lighii — OwMcing  ehip^Beguia^ 
turns  /or  Frevmting  OoUitionSf  1884,  artt.  11, 
20.— A  vessel  is  overtaking  another  vessel,  within 
the  meaning  of  aitioles  11  and  20  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  1884,  when  it  is 
approaching  the  other  in  a  position  in  whioh  the  lights 
of  the  overtaken  vessel,  cannot  be  seen,  and  the 
overtaken  vessel  is  thereupon  bonnd  to  show  from  the 
stem  a  white  light  or  a  flare-up  li^t  in  reasonable 
timei  even  if  danger  is  not  apprdiended. 

The  FroMimia,  25  W.  B.  197,  2  P.  D.  8,  followed. 
•^TheMain,  o.A.  676— 55  L.  T.  16. 

17.  Negligence-^NarrowcJiamul^C^rdiffDocki'-' 
.  EegtdatioM  for   PrweMng    OoHidom^    arU.    16, 

21,  22.- A  collision  oooorred  at  the  Junction  of  the 
main  channel  leading  to  Cardiff  Doc&s  and  the 
channel  leading  to  Boath  Basin. 

Held,  that  the  place  of  collision  was  a  ''  narrow 
channel,"  within  article  21  of  the  Eegulations  for  Pre- 
venting Collisions  at  Sea.— T^  Leveringion,  c.a.— 11 
P.D.117. 

18.  Negligenee-^Biver  Tyns^Tyne  ComnMBionert* 
ByC'-iaw^^FreciniUonB  rendered  neoeuary  by  ctr- 
eum9ianoteF^BegukUioni  Jor  Preventing  OoUisiona, 
aH,  2.— The  20th  artide  of  the  bye-lawa  for  the 
regnlatfton  of  the  port  of  Kewcastle-on-Tyne  made 
under  the  Harbours,  DodB,  and  Piers  Clauses  Act,  1847, 
and  the  T>ne  Improvement  Act,  1850,  provides  that 
every  steam  or  other  vessel  shaU,  unless  prevented  by 
stress  of  weather,  be  brought  into  the  port  to  the 
north  of  mid-ehannel»  and  be  taken  out  of  the  port  to 
the  south  of  mid-channeL  By  the  same  bye-laws  the 
word  '*  port»"  when  used  therein,  means,  when  not 
ineeoaistent  with  tiie  contest,  the  port  of  Kewoaatle- 
on-Tyne  as  defined  by  the  Biver  Tyne  Improvement 
Acts,  1850  and  1861,  that  is,  as  extending  from 
Hedwin  stnama  above  the  borough  of  Newcastle- 
upon-Tyne  to  the  outermost  ends  of  the  l^e  piers 
when  completed  and  including  all  oNeka  and  pUoes 
in  the  Tyn»  witiiin  those  litaiits. 

A  oolUsion  ooonned  at  night  time,  about  two  and 
a-half  cable-lengths  to  seaward  of  the  l^e  pier- 
heads, between  a  steamahip  leaving  the  Tyne  and 
another  steamship  bound  into  the  Tyne  from  the 
southward.  The  latter  steamship  had  no  masthead 
light  sxhibited  from  the  time  when  the  two  vessels 
were  a  mUe  apart  up  to  the  time  when  the  collision 
occurred,  and  crossed  the  line  of  the  mid<channel 
course  for  vessels  leaving  the  Tyne  within  three  or 
three  and  a-balt  cable*lengths  of  the  l^ne  pier-heads. 
An  action  was  brought  by  the  owners  of  the  outward 


bound  ship  to  recover  the  damsge  lUtiiBdhl 
collision. 

Held,  that  the  collision  had  been  mMj « 
the  neglect  of  the  inward  bound  stesnA^bt 
the  precaution  rendered  neoessaiy  bf  tta  i " 
of  the  20th  bye-law,  and  continne  iti  eon 
northward  unaltered  until  it  had  intsneeleil 
of  the  leading  lights  into  the  Tyne  at  ao 
greater  distance  to  seaward  than  three  c 
nom  the  piers  -,  that  the  want  of  a  in 
had  condaoed  to  the  collision ;  sad  thst  ttih 
bound  ship  was  alone  to  blame  for  the  ooIiiM. 

Judgment  of  the  Probate,  Diroroe,  sad  /"" 
Division  (34  W.  B.  491. 11  P.  D.  U)  (-- 
Harvest,  C.A.--11  P.  D.  90. 

19.  Negligene&^Trawlert?  UgihU^i 
Preventing  CoUimone,  1884,  arC  10.-4it  1 
of  the  Begulations  for  Preventing  OoDirfsiaall 
1884,  requiring  all  Ashing  vessels  of  traly  f 
net  and  upwards,  •*  when  under  way,**  to  «- 
ordinary  lights  of  a  vessel  under  way,  onkiii 
by  other  regulations  to  carry  the  lighti  t^"^ 
scribed,  is  applicable  to  trawlers  wfaUet 
in  motion. 

A  steamship  came  into  coUlsioii  lift  s  t 
which,  in  violation  of  the  Bcguktions  for  r- 
Collisions  at  Sea,  was  carrying  a  white  ma* 
in  addition  to  side  lights,  and  those  oa  I 
steamship  had  not  seen  the  white  light 

The  court  refused  to  hold  the  trawlertoi 
the  breach  of  the  regulations,  on  the  gnoi^ 
could  not  have  contributed  to  the 
Ohuean,  p.d.  ft  A.n.— 63  L.  T.  60. 

Co-OWKXRSHIP— 

20.  Bestraini  wstion^Baa  IwuMM^i 
Where  the  defendants  in  an  action  of  i 
given  a  bond  for  the  safe  return  of  the  ih^ « 
still  at  Uberty   to  dispute  the  pWaiaVJ, 
action,  and  the  court  will,  if  satisfied  tt^  ■*& 
tiffs  have  no  right  of  action,  set  aside  the  mn 
--•The  Keroida,  p.d.  ft  a.©.— 11  P.  D.W;»1 
P.  D.  ft  A.  45  ;  66  L.  T.  61. 

BmcuanAOB— 

21.  Charter-party — Lay  daye^BMt^ 
Custom  of  port^Lightening  sAt^.— A  r^ 
provided  that  the  plaintiffe'  stesmer  i 
Cronstadt  and  there  load  a  grain  caigo,  m^ 
proceed  to  a  safe  port  in  the  BiM  ^ 
ordered,  "  or  as  near  thereto  as  she  Bsyi 
all  times  of  tide  and  always  afloa^  ^Ltm 
same ;  eight  running  days,  Sundays  o'F*^ 
idlowed  the  merchants  (if  the  ship  bi  i>«r 
despatched)  for  loading  and  disehsigi^  >|^ 
steamer,  and  ten  days  on  demuntge  Ip^ 
over  and  above  the  aaid  laying  days, at^ 
Six  of  the  lay  days  wen  oooapisdinkMnP  ^i. 
stadt.  The  ship  was  ordered  to  Ohosmj^ 
charge,  and  arrived  at  Shaipassi.  ^  J^ 
Channel,  on  the  13th  of  November.  B^^ 
witidn  the  port  of  aionaeatei^  and  ii  w-?^ 
the  basin  at  Gioucestor  by  a  "i^  fj*"?^^ 
long.    Ofain  cargoes  weia  usually  ^^'**^^|^ 


Gloucester  Basin.  The  plaintifb'  stesii*  |»  ^ 
burden  as  to  be  unable  to  go  up  ^•^{TS 
of  the  cargo  was  discharged  at  fJjWpJT.  |^ 
defendants,  who  were  the  ownen  of  "•jji 
deUvery  of  about  one-third  at  8h«pn«*i  fJi/^ 
the  master  to  proceed  to  ^l<>"^5Ii* 
master  did  so  under  P'^^*®'*' ,*"fJ!i|oir 
remainder  of  the  cargo  there,  and  w^jr"^  ^ 
ness.  Two  days  were  spent  in  ^**!"JL.|f^ 
ness  and  one  daj  at  Glouoester,  "J^rfU 
going  up  and  down  the  canal,   ?y  *w^^ 
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re  of  GlonooBter,  if  a  ahip  laden  with  grain  arriTM 
Bbarpneia  to  loadad  aa  to  be  nnaUe  to  go  up  the 
uU,  it  is  lightened  at  Sharpneeii  and  the  time  io 
mpied  ie  ooanted  in  the  lay  days,  bat  the  time 
mt  in  going  up  and  down  the  oanal  is  not  so  in- 
ded. 

Seld»  (1)  that  the  oottom  was  not  unreaionable  ; 
that  *'  fanning  days  "  did  not  mean  **  oonseoatiTe 
fs"  ;  (3)  that  the  days  ran  oonsecatl?ely  unleas 
ire  was  a  coBtom  or  agreement  to  the  contrary  ;  (4) 
kt  the  eustom  did  not  oontradiot  the  charter-party  ; 
that  the  plaintifls  were  entitled  to  only  one  day's 
aarsage,  and  ooald  not  charge  for  the  time  occupied 
going  up  and  down  the  canal, 
rudgment  of  Pollock,  B.,  aifirmed.— JVMbeii  ▼.  WaU^ 
.  83—16  a  B.  D.  67;  55  L.  J.  Q.  B.  87 ;  54  L.  T. 
ft* 

Docks— 

12.  Barg9  propeUed  hy  oati^**  VeBkl'^^^Londan 
d  8L  KaihaHM  Doeb$  Act.  1864  (37  dl  38  Fifcl  c 
VDviU.),  sf.  100,  lOl'^Sarhowr$  Olau»u  Ad,  1847 
)  4  11  Vid.  c.  S7},  s.  ^—Dodk$  and  pMrs.-^-8eotion 
1  of  the  London  and  St.  Katharine  Docks  Act, 
64*  provides  for  notice  of  alteration  in  the  eqaip- 
pnt  of  vessels  within  the  docks  being  giyen  by  the 
Wfc  mnstar  to  penons  on  board  and  in  charge  of 
Mb  Tcssels,  and  imposes  a  penalty  for  disobedience 
•  such  notice  or  in  caae  of  there  behig  no  person  on 
Mtd  in  charge  of  such  Tcsiels. 
Held»  that  the  owners  of  a  dumb  barge  propelled 
erely  by  oars  ooold  not  be  couTieted  for  having  no 
arson  on  board  such  barge  while  within  the  docks. 
'Hedges  ▼.  London  and  8t  Katharine  Doeke  Co,f 
M.i>.  503—16  Q.  B.  D«  597 ;  55  L.  J.  H.  0.  46 ; 
I  li.  T.  427. 

Fbbiokt — 

U.  CAarfer-|»ffv^*' Pore.*'— The  word '< port"  in 
i  diarter-party  is  not  necessarily  used  with  reference 
h>  revenue  or  pilotage  purposes,  but  is  to  be  under- 
itood  in  its  popular  or  commerdal  sense. 

A  charter-party  provided  that  a  ship  should  load  a 
argo  of  coals  at  OardiiZ,  and  thence  proceed  to  Bom- 
ay,  the  freight  to  be  paid  two-thirds  in  caah  '*ten 
i^s  after  the  sailing  of  the  vessel  from  her  last  port 
i  Great  Britain,"  and  the  remainder  in  cash  on 
divery  of  the  cargo.  Gl^he  ship  was  loaded  in  the 
Doks  at  Cardiff,  and  proceeded  thsoogh  the  artificial 
lannel  leading  from  the  docks  to  the  river.  About 
OO  yards  bejond  the  junction  of  the  cha  nnel  with 
10  river  a  collision  occurred  and  the  ship  was 
Hnpelled  to  return  to  the  docks  for  repairs. 

Held,  that  the  ship  had  not  finally  sailed  from  the 
port  **  of  Oardiff,  and  that  no  freight  was  paysble.— • 
^rsfon  Sailing  Ship  Oo.  v.  JSidMe,  ca.— 15  Q.  B.  D. 
JO;  58II.T.  795. 

GnrsBAL  AvBBAOa— 

34.  Cargo  oumer-^JElepaire-^Unloading  cargo — 5e- 
Upping.^A.  ship  having  sprung  a  leak  whilst  on  a 
oysge  tbe  captain  put  into  a  port  of  refuge  for 
spslrs.  Whilst  there  the  cargo  was  unloaded.  The 
atting  into  the  port  and  the  unloading  of  the  cargo 
ere  necessary  for  the  safety  of  the  whole  adventure. 
be  ship  having  been  repaired  the  cargo  was  reshipped 
id  the  ship  continued  her  voyage. 

Held,  that  the  expense  of  reshipping  the  cargo  was 
Dt  chargeable  against  the  cargo-owners  as  general 
rerage. 

Judgment  of  the  Court  of  /Ippeal  (reported  13 
U  B.  D.  69,  32  W.  E.  Dig.  191}  ai&rmed.«-i8tfem;s6n 
.  Wallace  (2},  h.l.  369—10  App.  404 »  54  L.  J.  Q.  B. 
97 ;  58  L,  T.  991. 

35.  Sentri^if-^Liverpodi  iofid*— 'Where  a  ship- 
wner  has  a  lien  on  cargo  for  gentral  avenge  contri- 


bution, he  is  not  bound  to  take  secarity  from  the 
cargo-owner,  but  may  insist  upon  a  money  payment 
before  delivery.  In  such  a  case  the  cargo-owner  must 
either  pay  the  sum  demanded  or  tender  the  proper 
amount  of  his  contribution,  and,  in  order  to  ascertain 
that,  he  ie  entitled  to  any  necessary  information  in 
the  possession  of  the  shipowner.  If  no  question  is 
raised  as  to  tender,  and  the  shipowner  demands 
security,  the  security  must  be  reasonable. 

The  plaintiffs  were  consignees  of  certain  goods  car- 
ried by  the  defendants'  ship.  The  defendants  had  a 
lien  on  the  goods  for  general  average,  and  they  re- 
fused  to  deliver  them  to  the  plaintiffs  unless  they 
would  sign  a  bond  in  the  form  known  as  the  liver- 
pool  average  bond  or  make  a  deposit  of  ten  per  cent, 
on  the  estiinated  value  of  their  goods  either  in  the 
joint  names  of  the  defendants  and  their  average 
adjuster,  or  in  the  names  of  the  defendants  alone  or 
of  their  average  adjuster  alone.  The  object  of  having 
the  deporit  in  one  of  those  three  forms  was  to  give 
the  shipowner  the  power  of  drawing  on  it  from  time 
to  time  for  his  disbursements.  The  bond  provided 
for  a  deporit  by  the  consignees  in  the  name  of  the 
shipowner  and  an  average  adjuster,  and  that  all  ques- 
tions of  general  average  should  be  referred  to  the 
average  adjuster,  and  that,  on  objection  to  his  decision, 
the  only  appeal  should  be  to  an  arbitrator  to  be  agreed 
upon  by  the  adjuster  and  the  objectors,  or,  failing  an 
agreement,  to  some  barrister-at-law  or  some  member 
of  the  Association  of  Average  Adjnsters,  to  be  nomi- 
nated by  the  chairman  for  the  time  being  of  the 
Association  of  Average  Adjusters.  No  question  of 
tender  arose  between  the  plaintifls  aad  defendants. 

Held,  that  the  plaintiffs  were  entitied  to  recover  a 
sum  deporited  under  protest  as  the  bond  and  the 
alternative  terms  as  to  deporit  were  unreasonable. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 
^Huth  V.  Lamport,  o.a.  386—16  a  B.  D.  735 ;  55 
L.  J.  Q.  B.  339 ;  54  L.  T.  334. 

MASTsa— 

^6.  BiUofexehange-^NeoeBeariet^Coali^Charter' 
party^Merchant  Shipping  Act,  1854,  s.  187.— The 
master  of  a  vessel,  although  aware  that  his  vessel  was 
chartered  under  a  charter-party  whereby  the  charterer 
had  undertaken  to  provide  and  pay  for  all  coal  to  be 
supplied  to  the  vessel,  drew  a  bill  upon  his  owners 
without  any  authority  from  them  for  [inter  alia)  the 
price  of  certain  coal  supplied  to  his  vessel  abroad. 
The  bill  was  not  accepted  and  judgment  on  it 
was  recovered  against  the  master.  The  master 
brought  an  action  of  wages  and  disbursement  against 
the  vessel  in  this  court,  and  sought  therein  to  recover 
the  amount  of  the  judgment  against  him. 

Held,  that  so  much  of  the  amount  of  the  bill  as 
represented  the  price  of  the  coal  was  not  a  disburse- 
ment recoverable  in  tbe  action. 

Where  the  amount  of  wages  claimed  by  a  master 
was  only  found  to  be  due  on  a  final  settlement  of 
involved  accounts  between  the  master  and  his  owners, 
and  was  paid  a  few  days  after  the  institution  of  an 
action  of  wages  and  disbursements  brought  by  the 
master,  the  court  refused  to  condemn  the  shipowners 
in  ten  days'  double  pay  under  the  187th  section  of 
the  Merchant  Shipping  Act,  1854.— 7Ae  Targot,  f.o. 
&  A.D.  552—11  P.  D.  21 1  54  L.  T.  276. 

27.  Diihursements — Fraud  of  managing  oarner.— 
The  master  of  a  ship  agreed,  on  his  appointment, 
with  the  managing  owner  to  supply  provisions  for  tho 
^officers  and  crew  at  a  certain  rate  per  day.  He 
*  afterwards  agreed  that  the  managing  owner  should 
supply  them  and  charge  them  against  money  of  the 
master  in  his  hands.  The  managing  owner  debited 
hiB  co-owners  witii  the  price  of  the  provirions,  aad 
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applied  to  hii  own  use  the  money  paid  by  the 
master.  ^   w  j       ^ 

Held,  that  the  master  was  entitled  to  credit  for  the 
money  paid  to  the  managing  owner.— ^Ae  Dora 
Tully,  P.D.  &  A.D.— 54  L.  T.  467. 

^J^}' ,^]^^'-^i^^riernenU-'Admiraliy  Court  Ad, 
1861  24  .fc  25  Via.  c.  10).  ,.  lO.^A  ship  master  has 
a  maritime  lien  for  his  disbursements. 

The  Mary  Ann,  14  W.  R.  136,  L.  R.  1  A.  &  E.  8  : 
rjs^eronia,  16  W.  R.  585,  L.  R.  3  A.  &  E.  66; 
TAe  Jaw^ori,  31  W.  R.  616,  8  P.  D.  48  ;  and  In  re 
Mio  Grande  do  Sul  Steamship  Co,,  25  W.  R.  328.  5 

744 ;  55  L.  J.  P.  D,  &  A.  56. 

MORTOAOB— 

29.  Necesaariei-^Arrea  of  ehip^BaU'-CosU.-^ 
Ihe  C.  was  arrested  in  an  action  for  neoesearies. 
The  mortgagees  took  possession  but  the  ship  remained 
under  arrest.  The  intenreners  subsequently  obtained 
an  order  for  the  sale  of  the  ship,  and  Judgment  with 
costs  was  entered  by  consent  for  them. 

Held,  that,  as  the  mortgagees  might  have  obtained 
the  release  of  the  ship  by  giving  bail,  but  had 
received  the  proceeds  of  the  sale,  they  must  pay  the 
expenses  of  it.— T^a  CoUmBay,  p.d.  k  a.d.— IIP.  D. 
1;  55  L.  J.  P.  D.  &  A.  31;  54  L.  T.536, 
NTtrnwinftTtTTrn 

80.  LUmr^Co-owner-^Advanct  for  foreign  ship  in 
^fn'^jtr^'^J^  .in  rem-ildrntratty  Court  Act, 
J!a?  ^^  1  *  ?"*•  ^  ®^)'  •'  ^-^^nUraUy  Court  Act, 
1861,  a.  6.— Section  6  of  the  Admiralty  Ctourt  Act, 
1840,  does  not  give  a  maritime  Uen  for  necenaries 
supplied  to  a  foreign  ship  at  an  English  port. 

The  plaintifFs  advanced  at  Liverpool,  to  the  part 
owner  of  a  foreign  ship,  money  for  necessaries.  The 
co-owner  told  his  interest  in  the  ship  to  the  defend- 
ants. 

Held,  that  the  plaintiib  could  not  sue  the  defend- 
ants in  rem  for  the  sum  advanced. 

Judgment  of  the  Court  of  Appeal  (reported  33 
W.  R.  719,  10  P.  D.  44)  afflrmed.-.V^A,5a/e  .v. 
Ownera  of  the  Heinrieh  Bjorn,  h.l.— 11  App.  207  : 
55  L.  T.  66. 

Salvage — 

31.  Unaucceaaful  aervice.-^The  steamship  ff.,  pro- 
ceeding  down  the  English  Channel,  fell  in,  off  Anvil 
Point,  with  another  steamship  disabled  in  its  ma- 
chinery. Its  master  requested  to  be  towed  to  Portiand. 
In  consequence  of  this  request  hawsers  were  passed 
between  the  two  vessels,  and  the  E.  towed  the  C.  to 
withm  half-a-mile  E.X.E.  of  the  Shambles  Light 
vessel.  The  hawsers  then  broke,  and  after  an  unsuc 
cessful  attempt  to  again  take  the  disabled  vessel  in 
tow.  the  H.,  being  itself  in  danger,  steamed  away  for 
PorUand.  Subsequently  two  steam-tugs  took  the  C. 
in  tow  and  placed  it  in  safety  in  Portland  Roads. 
The  owners,  master,  and  crew  of  the  B.  sought 
to  recover  salvage  remuneration  for  their  services. 
The  position  in  which  the  C.  was  left  by  the  ff.  was 
one  of  considerably  greater  danger  than  when  first 
taken  in  tow. 

Held,  that  the  owners,  master,  and  crew  of  the  E 
S^li^^  ?,®15^™  "  salvors.— ne  Cheerful,  p.d.  &  a.d! 
307-11P.D.8;  65  L.  J.  P.  D.  &  A.5;  54  l7t. 
56. 

TOWINO— 

82.  Contract  —  Implied  warranty.  —  A  steam- 
tug  engaged  to  tow  a  vessel  under  a  towage  con- 
tract ran  short  of  coal  during  the  towage  and  left 
the     towed     vessel    under     sail,     and     proceeded 

it  retittned,  took  the  vessel  in  tow,  and  towed  it  to 
the  port  where  it  had  been  agreed  that  the  towage 


should  end  and  the  vessel  be  dodwd.  Kodnnv 
sustained  by  reason  of  the  steam^tog  havisgmii 
of  coals,  and  if  the  tug  had  origmsflj  cnUi 
supply  of  coals  sufficient  to  coapletelj  polii  ft 
towage  irithout  a  break  tiie  veMdmnU^ki 
been  docked  any  sooner.  The  ownen  of  tk  ^» 
tug  brought  an  action  of  towage  against  the  i«ib 
an  agreed  amount  of  towage,  and  the  owsmtl^ 
vessel  counter-claimed  for  damages  for  noa-pi ' 
ance  of  the  towage  oontract. 

Held,  that  the  towage  contract  had  bsapedoni; 
that  the  defendants  could  not  rdy  upon  tlis  fakte 
the  plaintiffs  had  failed  to  anpidy  a  stssBHtogpoi^ 
supplied  irith  coal  at    the  oommencsneDt  U  i 
towage,  and  that  the  pi^fatfif,  y^n  •iftsflf^  ti 
decree  pranonndng  for  their  claim  and  dimiangCi 
countor-daim.— r^  Undaunted,  m.  ft  aj>.  68S-I1 
P.  D.  46 ;  55  L.  J.  P.  D.  A  A.  24;  54  L.T.541 

Waobs— 

as.  Lien-^Maater-^Burden  of  prooJ^MaM 
Shipping  Act,  1854.  a.  187— Jfercfta»<  Sohms  "" 
1880  (43  A  44  Vict.  c.  16),  a.  4*-A  iiisslBnrlio.i_ 
receiving  a  portion  of  his  wages  from  the  mn^ 
owners,  allows  the  balance  to  remain  in  tlisit  hmki 
interest,  loses  his  Uen,  and  cannot  reoovsi  tti  Wht 
in  rem,  but  if  he  has  had  no  opportsni^  of  itMfeil 
his  wages,  or  has  been  refused  paymeotoataal 
his  allowing  them  to  remain  in  the  ms&sging  Mi^ 
hands  after  they  become  due  will  not  dopiire  Hitf 
his  remedy. 

Where  shipownen,  in  answer  toaclsimtei|| 
plead  an  agreement  between  the  managing  ovsaif 
the  plafaitifl  that  the  plaintilf  should  sDofr  hiil|« 
to  remain  in  the  hands  of  the  managing  ovi^ii 
mua  is  upon  the  defendants  to  prove  that  teS 
an  express  arrangement  to  that  elEsci 

Under  section  187  of  the  Kerohant  8liippii|M 
1854,  and  section  4  of  the  Mercbaot  SesaaiM 
1880,  the  right  to  recover  ton  days' doabI«  p9>^ 
wages  to  the  time  of  final  settiement  is  not  tdtt 
able  where  there  is  a  lend  fide  question  st  toliA 
—The  Bainbow,  p.d.  &  A.D.--53  L.  T.  9L 

34.  Lien — Voyage  not  carried  out^Ofai  agimd 
^Merchant  Shipping  Act,  185^  m.  149, 150,151,1ft 
181,  182,  187— AfereAan*  Seamen  Ad,  lMO,ii- 
Seamen  engaged  by  owners  or  agent  for  a  f^figiV> 
a  ship  which  does  not  proceed  upon  the  np^i* 
entitled  to  a  lien  for  wages  upon  tbs  ihipB<^ 
proceeds  of  sale  thereof  without  an  engagfli^* 
wiiting.--7«  re  Great  Ea$tem  Steamthip  fti* 
parte  WiUiama,  oh.d.  chi.,  j.— 53  L.  T.  694. 

Wreck- 
85.  Board  of  Trade  inquiry^Apped'-hfdi 
rC'hearing^Shipping  Caaualtiea  /iMwftjsrf** 
1879  (42  df  43  Vict.  c.  72),  a.  2.— No  appoilla** 
the  refusal  of  the  Board  of  Trade  to  orikf** 
hearing  of  a  shipping  casualty  investigiiii** 
the  Merchant  Shipping  Acts.— 7*As  Ida^rA^^ 
628-11  P.  D.  37;  55  L.  J.  P.  D.  *  A  15;  i^l^ 
497. 

See  also  Dakaobs,  6—10;  Disootibt,  lU^ 
nsMCB,  1  ;  Marins  Insubanob,  1—6;  ?aia^  ih 
31a,  42,  50 ;  Stopfaob  in  Trakbitu. 

SLANDER:— 

Unchaatity -^  Novice  in  rdigiovs  cemMa^jT 
Special  damage.  —  The  plaintiif  sosd  /«  iJ"* 
imputing  unohastity,  and  alleged  Ibst,  ii  ^^""^ 
quence  of  the  slander,  she  was  ^squJifiedM'*' 
tinning  a  noTice  in  a  religious  commimi^*  ,^_, 
Held,  that  the  slander  was  not  S0tiotfddi«»>* 
proof  of  special  damage.— ZHmr  ?.  JM^^^^ 
(Ir.)— 18  L.  E,  Ir.  138. 
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Bee  also  F&Aonoi,  39. 

ICTTOE:— 

1.  Attachment — Default  of  payment — Striking  off 
U8—2>ebtora  Act,  1869  (82  db  83  Viet.  c.  62), «.  4, 
bisection  4. — A  aolidfeoz  wai  straok  off  the  roll  and 
deied  to  pay  suoh  sum  as  Bhould  be  found  due  from 
n  b7  the  ohief  derk  within  a  month  from  the  date 
the  oertiflcate.  He  made  default,  and  an  attach- 
mt  was  applied  for  against  him* 
Held,  that,  though  ti^e  solicitor  was  struck  ofE  the 
U  at  the  same  time  as  he  was  ordered  to  pay,  he 
IS  a  aolioitor  when  the  order  for  payment  was  made, 
d  it  was  made  against  him  in  his  character  of  an 
loex  of  the  court  because  there  was  no  other  juris- 
stioa  to  make  the  order ;  that  the  time  when  the 
araotei  of  solidtor  is  to  be  ascertained  for  the 
irpooe  of  section  4,  sub-section  4,  of  the  Debtors 
)t,  1869^  must  be  at  latest  the  date  of  the  order 
ainst  him ;  and  that  the  attachment  must  issue. 
Deoislon  of  Kay,  J.,  affirmed.— /n  re  Strong  (2), 
u  614—32  Cb.  B.  342 ;  55  L.  J.  Cb.  553  ;  55  L. 

3.  CertiJicat&^ReneuHa^SolicitorB  Aet^  1877  (40 
41  Viei.  e.  25),  s.  28.— The  right  of  a  solidtor  who 
Ml  neglected  to  renew  his  oertiflcate  to  apply  for  a 
HW  one  is  not  a  *'  right  acquired  or  accrued  "  within 
I*  lb  41  Yict  o.  25,  s.  23,  and  where  a  solicitor  has 
IT  a  whole  year  neglected  to  renew  his  certificate, 
dy  the  Master  of  the  Bolls  has  power  to  order  the 
B^trar  of  Gertiflcates  to  grant  him  one  for  the 
in«nt  year. — In  re  Ghaffen,  a.B.D.— 15  Q.  B.  D. 
17. 

8.  Charging  order—'Banhruptey'^JuriBdiciion — 
^<d  PracHtionere  (Ireland)  Act,  1876  (39  A  40 
"tet  0.  44),  «.  3.— The  Court  of  Bankruptcy  has 
Qiisdiction  to  make  an  order  charging  property 
NOOfered  with  payment  of  costs,  and  for  a  sale  to 
■lie  the  amount.— /n  re  Monahan^  bakxt.  (Ir.) — 17 
UB.  Ir.46. 

4.  Charging  order  —  Partiee  intereeted  —  Legal 
^'iradUioners  (Ireland)  Act,  1876,  s.  3.— A  solidtor 
r  entitled  to  a  charge  for  costs  incurred  in  recoYering 
r  preserving  property  against  all  persons  entitled 
ttereto,  as  well  as  against  his  own  client,  but  it  does 
Dt  extend  to  proceedings  in  a  different  court.— 
\hevlin  ▼.  McOrane,  p.  &  d.d.  (Ir.)— 17  L.  B«  Ir. 
71. 

5.  Charging  order^Property  preeerved^-'Fund  in 
Turt'^LegaX  Practitionera  (Ireland)  Act,  1876,  s.  3. — 
i  solidtor  was  allowed  to  have  a  lien  on  the]prooeeds 
f  the  estate  of  a  deceased  person  sold  under  an  order 
I  the  court,  although  money  was  due  to  the  estate 
rom  his  client,  who  was  an  executrix.— i^i^Mtmon 
;  White,  T.o.  (Ir.)— 17  L.  B.  Ir.  223. 

6.  Charging  order— -Property  recovered— Partner* 
kip  action—Sale  of  aeeete^Solicitora  Act,  1860  (23 
b  24  Vict,  e,  127),  s.  28.— An  action  was  brought  for 
Ussolution  of  a  partnership  and  winding  up  of  the 
)Qshies8.  The  defendant  delivered  a  statement  of 
lefence  and  oounter-daim.  At  the  trial  the  parties 
igreed  to  compromise  the  action,  and  an  order  was 
iipde  directing  taxation  of  costs  of  all  parties,  and 
fcaying  aU  proceedings,  except  for  the  purpose  of 
Dfordng  the  agreement  and  order.  The  agreement 
ras  set  out  in  the  schedule  to  the  order,  and  provided 
or  the  dissolution  of  the  partnership,  the  sale  of  the 
lartnexship  property,  and  that  all  costs  should  be  paid 
Qt  of  the  estate.  It  was  afterwards  agreed  that  a 
ale  of  pert  of  the  partnership  property  should  be 
esdnded ;  that  all  litigation  should  be  put  an  end  to, 
Ad  that  the  business  should  be  carried  on  as  before 
he  action.  The  defendant's  solidtor  applied  for  an 
»ider  charging  his  costs  on  the  shares  of  the  pkdntifls 


and  defendant  in  the  partnership  property,  or,  in  the 
alternative,  on  the  defendant's  share*  The  defendant 
was  wtiUng  that  the  order  should  be  made  as  regards 
his  share. 

Held,  that  the  solidtor  could  not  have  a  charging 
order  on  the  plaintiffs  shares,  as  they  had  not  been 
recovered  or  preserved  through  his  instrumentality.— 
Bowlanda  v.  Williama,  ch«d.  xat,  jr. — 53  L.  T.  135. 

7.  Executor  —  Will  —  Clauae  aa  to  profeaaiondl 
charges — Oift  to  MeaUng  tvitneas — Cotta  of  croaa- 
examining  creditor^WiUa  Act,  1837  (1  Vict.  c.  26),  a. 
15. — By  a  deed,  made  in  1871,  B.,  in  consideration  of 
the  advance  to  her  by  the  plaintiff  of  the  sum  of  £350, 
covenanted  with  him  for  payment  to  him  of  the  sum 
of  £1,250  at  her  death,  and  to  exercise  in  his  favour  a 
power  of  appointment  by  will  reserved  to  her  in  a  set. 
tlement  B.  died,  having  made  her  will  appointing 
executors,  and  declaring  that  one  of  them,  H.,  a  soli- 
citor, should  be  entitled  to  charge  for  his  professional 
services  as  if  he  had  not  been  an  executor.  H.  was  an 
attesting  witness  to  the  will.  The  estate  of  the  testatrix 
being  insolvent,  the  plaintiff  commenced  an  action  for 
its  administration  on  behalf  of  himsdf  and  all  other 
creditors.  The  pUuntiit  was  cross-examined  by  the 
executors  on  his  claim. 

Held,  that  the  executors  were  jnstiAed,  under  the 
droumstanoes,  in  cross-examining  the  plaintiiK,  and 
that  the  executor  H.  .was  not  entitled  to  charge  for  his 
prof  esdonal  services  in  connection  with  the  estate  of  the 
testatrix,  because  the  authority  to  make  sudi  charges 
operated  by  way  of  bounty,  and  could  not  take  effect 
as  the  estate  was  insolvent,  and  it  was  a  benefldal  gift 
or  interest  within  the  meaning  of  section  15  of  the 
Wills  Act,  1837,  and  the  executor,  H.,  was  an  attesting 
witness. — Bwrgeaa  v.  Vihnicomb  (1),  oh.d.  ohi.,  j,  395 
—31  Oh.  D.  665  ;  55  L.  J.  Oh.  373 ;  54  L.  T.  375. 

8.  Lien — Charge  of  aolicitor — Coata — Taxation.'^ 
An  administration  action  was  commenced  by  infant 
plaintiffs  by«a  next  friend.  Another  next  friend  was 
afterwards  substituted  for  the  original  one,  and  the 
solicitors  of  the  plaintiffs  were  changed.  The  estate 
was  large,  the  costs  incurred  were  heavy,  and  the 
proceedhigs  were  likdy  to  continue  for  several  years. 

Held,  that  the  original  solicitors  for  the  plaintifiEs 
were  not  entitled  to  retain  the  documents  in  their 
possession  belonging  to  the  plaintiffs  and  rdating  to 
the  action,  until  their  costs  were  paid ;  but  they  were 
ordered  to  ddiver  np,  on  oath,  if  required,  to  the  new 
solidtor  such  of  the  documents  as  migh^  from  time 
to  time,  be  necessary  for  the  conduct  of  the  proceed- 
ings to  be  held  by  the  new  solidtor,  subject  to  the 
lien  of  the  original  solidtors  for  their  costs,  which 
were  ordered  to  be  tKned.—'Hutchinaon  y.  Nortoood 
(2),  OH.i>.  NOB.,  J.  637—54  L.  T.  842. 

9.  Lien-^Diacharge — Payment  into  court — Judi* 
oature  Act^  1873  (36  dk  37  Vict,  c  66),  a.  100— Ord. 
50,  r.  8. — Semble,  that  the  power  which  the  court 
possesses  in  cases  of  pressing  necessity,  to  order  a 
solidtor  to  deliver  up  to  his  client  papers  on  which 
he  has  a  lien  for  costs  on  payment  into  court  of  the 
sum  claimed  to  be  due,  may,  under  ord.  50,  r.  8,  be 
exercised  in  all  cases. 

Decision  of  Ohitty,  J.  (reported  34  W.  B.  58),  varied 
by  consent. — In  re  Oalland,  c.a.  158 — 31  Oh.  D.  296  ; 
55  L.  J.  Oh.  478  ;  53  L.  T.  921. 

10.  Lien — Loaa  of  posaeaaion — Statute  of  Limita^ 
tiona — Adminiatration  action. — ^A  lien  is  not  barred 
by  the  fact  that  the  debt  in  respect  of  which  the  lien 
is  claimed  is  barred,  and  may  be  enforced  for  the  pur- 
pose of  obstructing  an  administration  action  if  the 
debtor  declines  to  waive  his  rights  under  the  statute. 

A  firm  of  solicitors  had  a  lien  for  costs  upon  certain 
documents  in  their  possession.    The  partnership  was 
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dIfsolTed  and  the  flrm  ^u  leoonatllatod.  Shortly 
after  dissolation  the  dooaments  in  qneetlon  were  re« 
moTed  from  the  offioe  of  the  firm  by  a  former  partner 
withont  their  oonsent  or  permission. 

Held,  that  the  lien  wai  not  deetroyed.— Carter  v. 
Carter,  oh.d.  xat,  j.  57-^5  L.  J.  Cb.  S30 ;  58  L.  T. 
630. 

11.  Mortgage  hy  dietd'-Power  o/ «aZ«.^A  eolioitor, 
to  whom  his  elient  was  indebted,  agreed  to  forbear 
immediate  payment  in  oonsideration  of  the  client 
giving  him  an  equitable  oharge  on  his  intereet  In  a 
railway,  with  a  power  of  sale  withont  notioe  in  the 
eyent  of  non-payment  of  the  debt  on  a  gffen  day. 
The  railway  was  already  heatily  inonmbered,  and  the 
client's  interest  therein  was  such  as  was  difficult  to 
realise.  The  debt  waa  not  paid  on  the  day  fixed,  and 
the  solicitor,  after  gifing  tiie  client  notice  that  he 
should  realise  his  security,  sold  to  a  banking  company 
at  a  good  price,  the  bank  being  interested  in  acquiring 
the  property  owing  to  certain  litigation  in  which  they 
were  InvolTed  with  the  mortgagor.  At  the  date  of 
the  sale  the  interest  on  the  debt  was  more  than  three 
months  in  arrear,  and  the  cHent  made  no  attempt  to 
prevent  the  solicitor  from  selliogi  He  afterwards  be- 
came bankrupt,  and  his  trustee  in  baakmptcy  brought 
an  action  to  set  aside  the  sale  on  the  ground  that  the 
immediate  power  of  sale  in  the  mortgi^  was  unusual 
and  had  not  been  explained  to  the  client,  and  that  the 
sale  had  been  made  at  an  underralne,  and  with  the 
wrongful  object  of  supporting  the  bank  against  the 
mortgagor. 

Held,  that,  the  transaction  not  being  a  loan  on 
mortgage  from  the  solicitor  to  his  client,  but  an 
arrangement,  the  terms  of  which  he  well  understood, 
for  giving  him  time  to  pay  his  debt,  the  rule  that  a 
solioitor  who  lends  money  on  mortgsige  to  his  client 
must  either  do  so  on  the  usual  terms  or  must  be  able 
to  show  that  he  explained  the  terms  to  his  client, 
and  adequately  protected  his  interests,  was  not 
applicable,  and  that,  having  regard  also  to 
the  nature  of  the  security,  the  insertion  of  the  im- 
mediate power  of  sale  was  reasonable ;  and  that  the 
sale  itself  was  a  beneficial  one,  and  was  not  improper 
on  the  ground  of  the  purchasers  being  interested,  ad- 
versely to  the  mortgagor,  in  acquiring  the  property,  as 
the  sole  object  of  tho  mortgagee  in  making  the  sale 
was  to  obtain  payment  of  his  debt. 

Judgment  of  Pearson,  J.  (reported  34  W.  B.  471) 
affirmed.— Poo%  v.  Whitham^  €.▲.  689—55  L.  J.  Oh. 
654. 

12.  Nigligenoe '^Company  —  8ak  under  order  of 
eour^^Re^inffeetmeni  of  purehoH^'moneif'^Ohaneery 
Funds  BfUee,  1874,  r.  37^Cosl«.— In  an  action  by 
the  debenture-holders  of  a  company  for  the  purpose 
of  realising  their  security,  an  oi^der  was  made  for  the 
sale  of  the  property  of  the  company,  the  payment  of 
the  purchase-money  into  courts  and  its  investment,  at 
the  request  of  the  defendants,  in  Consols.  The 
carnage  of  the  order  was  given  to  M.  as  the  solicitor 
for  the  plaintiff.  The  sale  was  effected  and  the 
purchase-money  paid  into  court,  but  M.  neglected  to 
leave  the  order  and  a  request  for  investment  with  the 
paymaster,  and,  consequently,  the  money  remained  in 
court  uninvested  for  ten  months.  The  fund  was  sub- 
sequently ordered  to  be  applied  in  payment  of — (1) 
tho  costs  of  the  realisation  of  the  property ;  (2)  the 
amount  due  to  the  receiver;  and,  ultimately,  the 
plaintiiFs  coste  of  the  action ;  but  after  discharging 
(1)  it  proved  insufficient  to  pay  the  amount  due  to  the 
receiver  who  would  have  been  entitled  to  the  whole  of 
the  interest  had  the  money  been  Invested,  so  that  the 
plaintiff,  M.'s  dient,  suffered  no  loss  by  ite  non-invest- 
ment. 

]peld,  that  Mi  ^as  Uable  to  the  cour^  (or  neglecting 


to  discharge  his  duty  in  not  [ 

and  was  bound  to  make  good  the  loss  niimi  \ 

reoeiver  through  the  non-investment  of  ttil 

BaUea  v.  Wedgwood  Goai  and  Iron  Co^cut^ 

228—31  Oh.  D.  346;  55  L.  J.  Gb.  396;  mU 

245. 

13.  PartnereMp^DiieoMhit^Traie 
juncUon.'^A  flrm  of  aoliciton,  eoosEiliBgdl 
partners,  carried  on  bnaliiess  ss  **0.,  Bai|l| 
The  eenior  partner  died,  and  the  ^    ' 
tinned  by  the  son  and  the  other  paitnsi  i 
same  stylo  for  three  yeaia.    The  paitaenUpi 
dissolved,  the  agreement  for  dissolatioB  t 
reference  to  the  goodwill  of  the  bofaiH 
diSBolution  the  boalnesa  was  carrlsleabyOLi 
promisee  held  hf  the  original  firm  undsr  As  iM 
**0.  ft  Son."    a.  took  offices  a  few  dnn  tf  j 
carried  on  the  buainese  nadec  the  stjls  oi  **&! 
0.  commenced  an  action  to  lestnfn  G.  f 
on  business   under  that  sfylcb 
tnisnm  injunction.    Joat  before  tbs  i 
had  written  to  0.,  stating  that  he  intssdcd  to  I 
on  bnsineaa  under  the  atyla  of  "  a  4  6.,"  sii^ 
to  the  oUento  of  tim  old  flia»  infonii«th«f 
proposed  to  cany  on  the  bnsinsss  of  a  i  '" 
himself,  and  stating  the  o^le  he  fatsndsdtii 

Held,  that  the  primd  faeie  right  of  ths  t 
was  to.use  the  name  of  the  old  firsa,  bomb 
having  been  made  aa  to  goodwill  of  tks  1 
that  there  was  no  risk  that  the  phOatifl  r 
exposed  to  injury  by  what  the 
and  that  no  case  had  been  made  for  ths  i 
of  the  court.— CAanpen  y.  Grifiiht  mJ^  i 
L.  T.  469. 

14.  Bemuneratum^Leate—Agrmmi  fii 
86licUare  Be^nmMon  Ad,  1881  (44A4»W 
44),  ss.  2,  4— (7e»eraZ  Order,  Awse*,  1^^ 
(b.)  and  (c);  sdtediile  1,  pmi  t.-nti»f 
charges  in  respect  of  leasee  prssoribsiisaWiJ 
part  2,  to  the  Gtoeral  Order  nadsc  ths  wm 
Bemuneration  Act,  1881,  indndes  ehsnMl»>g 
agreement  for  a  lease»  and  a  solidtBr  is  sol  «■■* 
any  extra  payment  for  such  an  agrssawit  ^  _,, 

Decision  of  Pearson,  Z^  affinnedL— is  «  *■■* 
CA.  613—33  Ch.  D.  40 ;  55  L.  J.  Ch.  71»;»i^* 
79 

16.  .flemttnerofa'oii— PafW*o»  ac(w»^-5*2j 
of  eonveyanoe-^ScHteUore*  itemwisfutfwMjJ* 
2— OsneraZ  Order,  Auguet,  1882.  r.  2.-0»«2 
partition  action  of  property  vestsd  in  M^T 
common,  the  parties  other  than  ths  omiIm^ 
conduct  of  the  sale  are  entiUed  to  haw  IM^  I 
ance  perused  on  their  behalf  bf  saji^S 
and  the  ooeto  thereby  incurred  aie  pnpt^FQ 
as  coate  in  the  action  under  mis  i  (e.)  ^*^ 
Order  made  under  the  Bolidton'  Band^*^ 
1881.  „_j^. 

Decision  of  Bacon,  V.O.,  wveised.— WJ^- 
Jonet,  OA.  1—31  Oh.  D.  30  j  55  L.  J.  al;****- 
482. 

16.  EemuneraHon^Vender  and  per^^^ 
tioneer'e  and  surveyor^ »  fm^Bolieikfi'  J***Y!L 
Act,  1881,  General  Order,  r.  4,  •duLhf^ 
—An  estate  was  aold  under  the  eoai^  ^^^^J 


and  surveyor  being  i^pointed  ia  ^^rziiu^ 
soUdtors  sent  in  a  bill  for  taxattoa,  ^^Zj. 
which  they  had  paid  to  the  anetloiMsrsadat^ 


and  also  the  soale  chaiges  for  w"""?;  ^^ 
under  the  SoUdtors'  Bemunerstto  A^lWr«T; 
Order,  r.  4.  eched.  1,  pt  1,  '•  "vJfTl^ 
wards  withdrew  the  diaige  ia  iwy<g|»  ^ 
tioneer*  The  taxing  iaastfir  ^^''^^t^s* 
chaigee,  and  tbe  tmatees  ol  ths  irt^"" 
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cmona  to  reriew  the  tasntioni  seeUiig  to  have  the 
e  oharges  allowed  against  the  estate.  The  soUoi- 
I  did  not  appear. 

IMdy  that  the  application  Being  made  by  the 
iy  irhoee  duty  it  was  to  protect  the  estate,  not 
elc  to  ohajrge  it,  was  too  objeotionable  to  be 
aortained,  and  that,  apart  from  this,  the  applioa- 
t  "would  have  to  be  refused,  in  accordance  with  the 
nMple  of  In  re  Wihon,  29  Gh.  1>.  790,  as  the 
tk  oluuged  for  by  the  sarreyor  included  dividing 
»  property  into  lots  and  fixing  the  reserves,  which 
•  part  of  the  work  which  the  solicitors  were  bound 
iBo  ix&  return  for  the  commission  which  they  had 
Ji^ed. — Wood  V.  Oalvertf  ch.d.  xat,  jr.  732—55 
X.  53. 

.7.  .Bemunercaion-^Vendor  and  purchaser — Aue- 
tmr^s  oommissum—tSMrv^lfor.— Property  was  put 
for  ssde  by  auction  under  an  order  in  lunacy,  but 
«  not  sold.  The  solicitor  charged  £16  12s.  6d. 
•lU&eTation,  according  to  the  scale  in  the  Remunera* 
H  Ovder  on  £8,000,  the  amount  of  reserve  prices. 
W  paid  the  auctioneer  £6  6s.  which  was  allowed 
•t  the  estate*  The  euTeyor's  bill  for  £40  38. 
o  allowed  at  £31  10s.,  but  the  taxing  master 
red  the  £16  12s.  6d.,  and  allowed  only  £2  28. 
oting  the  auctioneer  and  surveyor,  and 
» for  particulars  and  conditions  of  sale. 
1,  that^  as  the  surveyor's  bill  included  charges 
which  it  was  the  duty  of  the  person  con- 
Qg  the  sale  to  do,  the  solicitor  had  not  done  the 
» work  for  which  the  ad  valorem  remuneration 
provided,  and  the  scale  did  not  apply. — In  re 
,  LTJH.— 29  Cb.  D.  790 ;  55  L.  J.  Ch.  627 ;  63 
» T.  406. 

,jElJB.  Bermineraiion^^Vendor  and  purchcuer'^Gom'' 
Bcde — Ferueing  deeds — Ahetrad  of  title — 
re*  Remuneration  Ad,  1881,  General  Order, 
2.— On  an  order  to  tax  costs  awarded  to  an 
r  of  land  oompulsorily  taken  by  a  company,  his 
or  is  not  entitled  to  Is.  per  folio  for  perusing 
I  referred  to  in  the  abstract  of  title.— ji^  par(« 
'%>A«r(f ,  K.a.  (Ir.)— 17  L.  B.  Ir.  168. 

f  19.  Bemuneration — Vendor  and  purehaeer '^  In^ 
ifeelual  sale  —  Change  of  solicitore  —  Taxation-' 
Mieitara*  Remuneration  Ad,  1881,  General  Order 
S  (c),  ached.  1,  pt,  1,  r.  2. — Part  1,  rule  2,  of 
dule  1  to  the  General  Order  under  the  Solicitors' 
lenaneration  Act,  1881,  applies  only  where  an 
^•tempted  ineflectual  sale  and  a  subsequent  edSsotual 
ale  are  conducted  by  the  same  solicitor. 

If  the  solicitors  are  changed  after  an  ineflectual 
ale,  the  taxation  of  the  coets  of  that  sale  must  be 
under  rule  2  (c.)  of  the  General  Order. — Ward  v. 
9Wtn«f,  GH.]>.  KAT,  J.^d2  Ob.  D.  209 ;  55  L.  J.  Cb. 

tto. 

20,  Trustee  —  Profit  costs. -^  The  defendant,  a 
i^smber  of  a  firm  of  solicitors,  was  appointed  trustee 
of  a  will  which  contained  no  clause  authorising  a 
tmstes  who  was  a  solicitor  to  charge  his  ordinary 
coete.  After  the  death  of  the  testator  an  application 
Iras  made  to  the  court  for  an  allowance  for  mainten- 
ance of  the  plaintiff.  To  that  application  tbe  defend- 
ant and  his  co-trustee  were  made  respondents.  An 
appearance  vras  entered  for  them  by  the  London 
agents  of  the  defendant's  firm,  and  profit  costs  in 
reepcot  thereof  wne  received  by  the  defendant's  firm. 
4n  action  for  the  administration  of  the  eetate  was 
Bubeeq^^ty  commenced  to  which  the  defendant, 
being  then  the  sole  trustee,  was  made  defendant.  In 
Ibfit  action  the  defendant's  firm  acted  as  solicitors  and 
made  profits  costs.  A  receiver  was  appointed  in  the 
ftotion,  for  whom  the  defendant  acted  as  solicitor  and 
Qiade  profit  charges.    The  d^f  endcmt  on  becoming  the 


sole  trustee  appointed  his  partner  steward  of  the 
testator's  manor,  who,  in  that  capacity,  received  fees 
from  the  copyholders  whioh  were  carried  to  the  credit 
of  the  firm.  The  defendant  also  made  professional 
charges  against  the  trust  estate  in  respect  of  certain 
leases  whioh  he  had  granted  of  parts  thereof. 

Held,  that  the  charges  made  by  the  defendant's 
firm  must  be  disallowed  on  the  principle  that  it  was 
the  duty  of  the  trustee  to  check  these  charges,  and 
that  the  cei^ttt  que  truits  were  entitled  to  that  pro- 
tection. 

Held,  further,  that  the  charges  made  by  the 
defendant  himself*  must  also  be  disallowed  on  the 
ground  that  he  had  placed  himself  in  a  position  in 
which  his  duty  and  interest  confilcted.— Zatv^  v. 
JElufeSf  OH.D.  KkYf  9.  680 — 55  L.  J.  Cb.  675. 

See  also  BAwxaiTfTOT,  41 ;  Ooxpaitt,  27 ;  Costs,  1— 
50 ;  BvinsNCB,  15 ;  LnciTATtoirs,  fitXTVTB  o?,  10 ; 
LrKACT,  4 ;  Mobtqaob,  15,  19 ;  Fartnebsbip,  5  *, 
BirrtLsxBMrT,  25. 

SOUTH  AUSTRALIA,  LAW  of  i— 

Registration  —  Priority,  -«  A  prior  unregistered 
document  of  a  registrable  nature  Cannot  convey  a 
good  title  against  a  later  registered  document.  — 
White  V.  ^eaylon,  P.O.— 11  App.  171 ;  65  L.  J.  P.  C. 
25. 

SPECIFIC  PERFORMANCE:— 

1.  Contract — Condition, — ^P.  agreed  to  sell  a  house 
to  which  he  was  entitled  in  fee  as  trustee,  but 
declined  to  complete  the  purchase.  Fi^h  negotia- 
tions were  afterwards  opened,  and  on  the  20th  of 
December,  1884,  P.  authorised  his  solicitor  to  sell  the 
property  to  the  plaintiffs  for  £1,000  on  condition 
of  their  relinquishing  any  right  of  action  against  him. 
On  the  24th  of  December  P.'s  solicitor  wrote  as 
follows  to  the  plaintiff's  solicitor:—*' I  now  send 
you  for  approval  draft  contract  containing  the  terms 
on  which  my  client  is  willing  to  sell  this  property. 
He  declines  to  produce  an  earlier  title  than  that 
stated  as  the  commencement  of  the  title  in  the  draft 
contract."  The  draft  contained  stipulations  as  to 
title  and  payment  of  purchase-money,  but  none 
relinguishing  the  right  of  action. 

Held,  that  there  was  no  binding  contraot.— i?t4sAe22 
T.  iPoCOC^,  CH.D.  NOB,,  J. — 63  L.  T.  861. 

2.  Order  —  Non-compliance  —  Further  order  -• 
Further  eoneideraiion'^Form  of  order, — Application 
for  an  order  where  a  purchaser  against  whom  an 
order  for  specific  performance  of  an  agreement  to 
buy  freehold  property  has  been  made,  neglects  to 
tender  a  conveyance  and  endeavours  to  avoid  com- 
pletion must  be  made  on  further  consideration;  and 
not  on  motion.— Jlforyan  v.  Brisco,  oh.d.  y.o.b.  193 
^31  Ch.  D.  216;  55  L.  J.  Ch.  194;  63  L.  T.  852. 

3.  Vendor  and  Purchaser — Judgmer.t— -Order  for 
payment  of  purcTiase- money  on  delivery  up  of  deeds — 
Refusal  to  accept  deeds  or  pay  purchase-money — 
Tender-^Paymint  of  purchase-money  on  deposit  of 
deeds  in  court — Ord,  42,  r.  9. — In  an  action  by  a 
vendor  for  specific  performance  of  a  contract  for  the 
purchase  of  leaseholds,  judgment  was  obtained  for 
payment  of  the  purchase-money  by  the  purchaser  on 
delivery  up  to  him  of  the  deeds  relating  to  the 
property.  The  vendor  tendered  the  deeds  to  the 
purchaser,  but  the  latter  refused  to  aooept  them  or  to 
pay  the  purchase-money. 

On  motion  by  the  vendor  for  leave  to  issue  execu- 
tion under  ord.  42,  r.  9,  the  court  directed  the 
vendor  to  deposit  the  deeds  in  court,  and  ordered  the 
purchaser  to  pay  the  purchase-money  within  four 
days  after  the  service  of  the  tsvleit.^'Bell  y.  Denvir^ 
CH.D.  MOB.,  I*  638-<^4  L.T.  729. 
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Spicifieation. 


DIGEST. 


4.  Vindor  and  purehoier  —  PMic  improvtmmU 
'^Ditpuie  CM  to  priee-^Paymtitd  irUo  eouri^Land^ 
Clauses  ConsoUdtOhn  Ad,  1845  (8  <6  9  Vid.  e.  18). 
s$.  76,  85— FoMeMfOft  pendente  lite.— The  plaintiff 
agreed  to  sell  to  the  Metropolitan  Board  of  Worki 
a  twenty- one  years'  lease  of  premises  which  were 
required  for  street  improTements.  The  purchasers  re- 
quired an  abatement  of  the  price,  on  the  ground  that 
the  lease  was  determinable  by  the  leesor  at  the  end 
of  seven  or  fourteen  years.  While  an  action  by  the 
plaintiff  for  specific  performance  was  pending,  Pear- 
son, J.,  made  an  order  giving  the  purchaser  possea- 
sion  on  payment  into  court  of  the  whole  pur- 
chase-money, with  interest. 

Held,  that  the  defendants,  not  having  taken  steps 
under  the  Lands  Olanses  Oonsolidation  Act,  1845,  to 
obtain  immediate  possession,  were  in  the  same  position 
as  an  ordinary  purchaser  who  was  defendant  in  an 
action  for  specific  performanoe,  and  were  not  entitled 
to  possession  while  the  action  was  pending.— i^yyrave 
V.  Me^ropolUan  Board  of  Works,  aii.— 39  Oh.  D.  147 ; 
55  L.  J.  Oh.  602. 

See  albo  Oontraot,  2  ;  Faiuns,  Stat  utb  of  ;  Mnnifo 
1;  Principal  akd  Ao«kt,  9;  Ybitdob  and  Pub- 
okasbb,  9, 12. 

8FE0IFI0ATION.— SeePATBNT,  3. 

STATUTES  :— 

83  Hen.  8,  c  5 — See  Sbwbbs,  2 

32  Hen.  d,  o  9,  s  2 — See  Vbndob  and  Fubohasbb,  19 

15  Eb'z.  o  5 — See  Sbttlbkbnt,  22,  28 

43  Elis.  0  2,  s  1— See  Poob  Rate,  7 

21  Jac.  1,  c  16,  8  1 — See  Limitations,  Statuti  op, 
5:83,  Limitations,  Statuti  op,  8, 10 

29  Oar.  2,  o  3  (Statute  of  Frauds),  s  4— See  Fbauds, 
Statutb  op 

6  Anne,  c  18—1^  Tbnanct  pob  Lipb 

7  Anne,  o  12 — See  Ambassadob 

9  Geo.  2,  0  86  (Mortmain  Act) — See  Will,  29 

25  Goo.  2,  0  86,  ss  5— 7— See  Obdcinal  Law,  3 

14  Geo.  3,  0  48,  8s  1,  2— See  Oontbact,  3 

39  ft  40  Geo.  3,  o  38  (Thellusson  Act),  s  12— See 
Will,  3 

58  Geo.  8,  o  70,  a  7— See  Obdonal  Law,  8 

5  Geo.  4,  0  87,  s  4 — See  Scotland,  Law  op,  6 

6  Geo.  4,  0  81,  8  26 — Sec  Liobnbbd  Hocsb,  3 

9  Geo.  4,  c  9  (Lord  Tenterden's  Act),  s  6— See 
Pbincipal  and  Subbtt,  1 

2  ft  3  WiU.  4,  c  71  (Prescription  Act),  s  2— See 
Easbmbnt,  1 :  8  3,  Light,  1 

2  ft  3  Will.  4,  c  45  (Reform  Act),  s  36— See  Elbo- 
TioN  Law,  10, 11 

3  ft  4  Will.  4,  0  22,  8  10— See  Sbwbbs,  2 :  s  13, 
Sbwbbs,  1 :  b  47,  Sbwbbs,  2 

3  ft  4  Will.  4,  c  27,  ss  40,  42-^ee  Limitations, 
Statutb  op,  7 

3  ft  4  Will.  4,  c  42,  8  3— See  Limitations,  Statutb 
OP,  7 

3  ft  4  Will.  4,  c  74  (Fines  and  Becoveriee  Aot),  ss  40, 
41 — See  Husband  and  Wipb,  10 :  s  47,  Husband  and 
WiPB.  10;  JuBisDiOTiON,  12:  88  50,  53,  77,  Husband 

AND  WiPB,  10 

4  ft  5  Will.  4,  c  85,  s  17— See  Liobnbbd  Housb,  3 

5  ft  6  Will.  4,  0  50  (General  Highway  Act),  s  72— 
See  HiOBWAT,  2 


6  ft  7  WiU.  4,  0  96  (Parochial 
PooB  Bai^  6 


o  10  (Bastardy  Act,  184$).  i  hk 


Kil 


1  Yiot.  c  26  (Wills  Aot,  1837),  s  IS-SceBoo^ 
7 :  8  20,  Will,  59  ^ 

I  ft  2  Yiot.  0  110,  8  14— See  BABKBurRT,ae 

3  ft  4  Vict.  0  65  (Admiralty  Oomt  Aot|  1840],il« 
See  Shipfino,  30  ' 

3  ft  4  Vict,  c  106  (Inheritanes  Act,  1840),  1 4^ 
See  Sbttlbmbnt,  11 

5  ft  6  Vict.  0  39  (Faoton  Act,  184S),  m.  3, 7-lii 
Pbincipal  and  Aobnt,  5 

5  ft  6  Vict.  0  45  (Oopyrigbt  Act,  184S),i  1-fl^ 

COPTBIOHT,  1  :    8  24|  COPTBIOKT.  2  i 

6  ft  7  Yiot.  c  18  (ParllBmentaty  BsgUnIm  i^ 
1843),  8  74— See  ELBonow  Law,  IS 

6  ft  7  Yiot.  c  73  (SoUoitors  Act,  1843). iST-^ 
OosTi,  35,  48 :  8  38,  Ooert,  35 :  s  39,  OmQi  U; 
41,  Costs,  45, 47 

7  ft  8  Yiot.  0  101  (Baaterdy  Act,  1844),  i  44 
Bastabdt 

8ft9  Yiot. 
Bastabdt 

8  ft  9  Yiot  c  16  (Oompaaies  OUnssi 
Act,  1645),  8  22— See  Oompant,28  :  836^ 

8  ft  9  Yict.  0  18  (Lands  (Manses  GboMfidribii 
1845),  si — See  Lands  Claubbs  CbMSOUDiTiar 
8  9,   Ybndob  and  Pubchasbb,  9 :   si  49.  (^ 
Olausbs  Oonsolidation  Act.  6 :  s  68,  Labm' 
Consolidation  Act,  2 — i :  a  76,  S^bcipic  Pi 
4:  8  80,  Lands  C^ausbs  Consolidatiov  AoiV 
14:   8  85,   SpBcinc  Pebpobmanos,  4:  i  S^^ 
Glausbb  Consolidation  Aot,  7,  10 

8  ft  9  Yicf.c  20  (Bailways  Claoses  OsoMliMiii^ 
1845),  8  6 — See  Lands  Glausbs  OsMsoLiniflV  M 
2—4 :  es  77—82,  Bailwat.  5:  s  90,  BAiiwiT.l»:i^ 
Bailwat,  11 :  88  140,  143,  JusncB  oPTBihio^l 

8  ft  9  Yict.  0  100  (Lunacy  Begolatica  Aet,  UAi 
72— See  Lunacy,  1 

8  ft  9  Yict.  c  106  (Eteal  Property  Lsw  AbbsM 
Aot,  1845),  8  6— See  Ybndob  and  Pvbchaiii,11 

8  ft  9  Yiot.  0  109  (Gaming  Act,  IW),  i  U-^ 

OONTBAOT,  3 

9  ft  10  Yiot  0  95  (Coiiaty  Oouti  Ast,  IM)!^^ 
—See  Costs,  11 

10  ft  11  Yict  c  15  (Gasworks  asaiei  Aet.  l^ 
88  3,  6,  7— See  Hioswat,  1 :  s  35,  Cbisoiaii,  i 

10  ft  11  Yict.  0  17  (Waterworb  Qutm  k 
1847),  88  28,  32>-See  Hiohwat,  7:  i  35,  Wis 
8  68,  JusncB  OP  tkb  Pbaob,  8 

10  ft  11  Yict  0  27  (Harbous,  DootopMdB* 
Clauses  Act,  1847),  s  3— See  SBirpurs^  12 

10  ft  11  Yict  o  34  (Towns  Inpntineeta^ 
Act,  1847),  8  64— See  Looal  Govnmon.  10 

II  ft  12  Yict  c  43  (Jervis's  Aot),  •  11-S«  ^ 

GOVBBNMBNT,  2 

11  ft  12  Yict  0  45  (Winding-np  Aet,  1848).il^ 
See  Company,  32 

11  ft  12  ^ct.  0  63  (PabUc  Hesltb  M  1^^'^ 
—See  Local  Goybbnmbnt,  15  :  s  115,  IioaiG«»^- 
mbnt,  2 

12  ft  13  Yict.  c  93  (Cruelty  to  AsioiJi  ?««•*• 
Act,  1849),  8  2— See  Cbubltt  to  Axvuu 

13  ft  14  Yiot  0  35  (Tnmei's  A«t),  •  15-fi«ft«»- 
TBB,  25 
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13  ft  14  Yict.  0  60  (Truatee  Act,  1850),  as  2,  3,  5 
--See  TfiU0TBB,  7  :  ss  82,  34,  Tbustbb,  3,  7 

13  ft  14  Viot.  0  69  (Parliamentary  RegUtraHon, 
freland,  Act,  1850),  a  1— See  ELBonoN  Liw,  17 

14  ft  15  Vict,  o  93  (Petty  SeeeiotiB,  Ireland,  Act, 
;851),  0  20 — See  Justicb  of  the  Peaob,  2 

15  ft  16  Vict,  o  38  (Chancery  Amendment  Act, 
1858),  8i  38,  41— See  Costi,  4 

15  ft  16  Vict.  0  55  (Trustee  Extension  Act,  1852),  8 
I— See  Infant,  4 

16  ft  17  Vict,  c  51  (Succession  Duty  Act,  1853),  s 
l2^See  SuccBSsioN  Bctt 

16  ft  17  Vict,  c  59  (Crossed  Cheques  Act,  1853),  a 
19— See  Banker,  2 

16  ft  17  Vict.  0  96  (Lunacy  Regulation  Act,  1853), 
I  4— See  LuNAOT,  1 :  a  136,  Sbttlbmbnt,  17  ;  Tbus- 
nn,9 

16  ft  17  Vict,  o  113  (Common  Law  Procedure,  Ire- 
Iftnd,  Act,  1853),  s  20. — See  Limitations,  Statute 
W.8 

16  ft  17  Vict,  c  137  (Charitable  Trusts  Act,  1853), 
,ttl7,  62 — See  Fbibndlt  Socibtt 

17  ft  18  Viof.  c  31  (Railway  and  Canal  Traffio  Act, 
1854),  s  2— See  Railway,  10  :  s  7,  Railway,  4,  7 

17  ft  18  Vict,  c  36  (BUls  of  Sale  Act,  1854),  s  1— 
lee  Bill  of  Salb,  23 

17  ft  18  Viot.  c  104  (Merchant  Shipping  Act,  1854), 
ttU9, 150,  167,  181,  182— See  Shifpino.  34:  s  187, 
;9rippino,  26,  33,  84:  s  506,  Shiffino,  11 
^  17  ft  18  Vict,  c  113  (Locke  King's  Act),  s  1— See 

iDMINISTRATION,  12 

17  ft  18  Vict.  0  125  (Common  Law  Procedure  Act, 
1S54),  a  15 — See  Arbitbation,   2 :    s.  17,  Abbitba« 

^noN,  4 :  a  22,  Evtobngb,  7  :  a  26,  Etiobncb,  8 

18  ft  19  Viot.  c  111  (Billa  of  Lading  Act,  1855)  aa 
1, 8— See  Shifpino,  4 

18  ft  19  Vict,  o  120  (Metropolis  Local  Management 
Aet,  1855),  a  3 — See  Metbofolts  Manaobxent  Acts, 
2:  8  6,  Mbtbofolis  Management  Acts,  6:  8  28,  Me- 
TsoFOLis  Manaoexbnt  Aots,  2 :  8  54,  Metropolis 
Kanaobmbnt  Acts,  6  :  ss  90,  91,  96,  Mabkkt,  3:  s 
105,  Landlord  and  Tenant,  2 ;  Metropolis  Manaob- 
KBKT  Acts,  4 :  s  108,  Market,  3  :  s  250,  Metropolis 
Hanaobicbnt  Acts,  4,  6 

18  ft  19  Vict,  c  134  (Trustee  Act,  1855),  s  16— See 

JuElBDICtlON,  14 

19  ft  20  Vict.  0  16  (Palmer^s  Act),  s  3— See  P&ao- 

flCB,  2 

19  ft  20  Vict,  c  60  (Mercantile  Law  Amendment, 
Scotland,  Act,  1856),  s  1— See  Scotland,  Law  of,  5 

19  ft  20  Vict.  0  108  (County  Courts  Act,  1856),  s26 
**8ee  County  Court,  7,  8 

20  ft  21  Vict,  c  77  (Probate  Act,  1857),  s  73— 
See  Administration,  6 

20  ft  21  Vict,  c  85  (Divorce  Act,  1857),  a  25— See 
HuiBAND  AND  Wife,  11:  a  31,  Ditobce,  10:  ss  32, 
35,  Husband  and  Wife,  6 

21  ft  22  Vict,  o  27  (Lord  Cairns*  Act),  a  2— See 

ElTOPPEL,  2     , 

21  ft  22  Vict,  c  98  (Local  GoYemment  Act,  1858),  a 
®2 — See  Local  Gotbrnhbnt,  15 

22  ft  23  Vict,  c  35  (Lord  St.  Leonards*  Act),  ss  16, 
18— See  ExEctm>B,  8 

22  ft  23  Vict,  c  61  (Matrimonial  Oausec  Act,  1859), 
•  4-.HVIBAHD  ASD  Wi>E,  e  I 


23  ft  24  Vict,  c  27  (Inland  Revenue  Act,  I860),  a 
19 — ^Licensed  Housb,  3 

23  ft  24  Vict.  0  126  (Common  Law  Procedure  Aoti 
1860),  B  17— See  Intbrflbadbr,  1 

23  ft  24  Vict.  0  127  (Solicitors'  Act,  1860),  a  28— 
See  Solicitor,  6 

23  ft  24  Vict.  0  144  (Matrimonial  Cauaea  Act,  1860), 
a  7— See  Divorce,  4;  Husband  and  Wife,  6 

24  ft  25  Viot.  o  10  (Admiralty  Court  Act,  1861),  s  5 
— See  Shifpino,  30 :  a  10,  Shipping,  23 

24  ft  25  Viet,  c  96  (Urceny  Act.  1861),  s  3— See 
Extradition  :  a  75,  Ceiicinal  Law,  6  ;  Extradition 

24  ft  25  Vict,  c  100  (Offences  againat  the  Peraon 
Act,  1861),  a  20— See  Criminal  Law,  10 

25  ft  26  Viot.  0  61  (Highwaya  Act,  1862),  a  18— See 
Hiobwat,  4  :  a  39,  Hiqhwat,  3 

25  ft  26  Vict  0  86  (Lunacy  Regulation  Act,  1862), 
a  3 — See  Lunaot,  2  :  aa  12,  13,  Lunacy,  4 

25  ft  26  Viot.  0  89  (Oompaniea  Aot,  1862),  a  4— See 
Company,  24:  a  6,  Company,  11„  16:  a  8,  Company, 
15:  a  12,  Company,  30:  a  18,  Company,  11:  a  23, 
Company,  8—11,  15:  s  38,  Company,  37:  a 
43,  Company,  23 :  s  61,  Company,  10 :  a  62. 
Company,  32:  s  81,  Company,  25:  a  85,  Company, 
40;  Injunction,  1:  a  87,  Company,  40:  a  101,  Com- 
pany, 42  :  8  115,  Company,  39 :  b  130,  Company,  33  : 
a  133,  Company,  34:  aa  140,  141,  Company,  25:  s  163, 
Company,  40:  s  164,  Company,  18:  a  165,  Company, 
22,  27 :  8  170,  Company,  32 

25  ft  26  Viot.  o  107  (Metropolis  Local  Management 
Act,  1862),  88  52,  53— Metropolis  Management  Acts, 
5 :  a  75,  Mbtbofolis  Management  Acts,  1 :  s  77, 
Metropolis  Management  Acts,  4 :  a  96,  Landlobd 
AND  Tenanf,  2 :  a  112,  Metrofolie  Management 
Aora,  5 

26  ft  27  Viot.  c  118  (Companiea  Clauaea  Act,  1863}, 
a  22— See  Company,  28 

26  ft  27  Vict.  0  120  (Augmentation  of  Beneflcea 
Act,  1863),  a  21— See  Ecclbsiastioal  Law,  3 

27  ft  28  Vict.  0  27  (Chain  Cablea  Act,  1864),  aa  2, 
11 — See  Warranty 

27  ft  28  Vict,  c  112  (JudgmenU  Registration  Aot, 
1864),  aa  1—3— See  Mortgage,  18 

28  ft  29  Vict.  0  99  (County  Courta  Equity  Juriadio- 
tion  Act,  1865),  a  1— See  Costb,  19 :  a  21,  Costs,  11 

30  ft  31  Vict.  0  29  (Leeman'a  Act),  a  1— See  PRiNa- 
fal  and  Agent,  7 

30  ft  31  Vior.  o  35  (Cdminal  Law  Amendment  Act, 
1867),  a  6— See  Eyidbnce,  9 

30  ft  31  Vict,  c  84  (Vaccination  Act,  1867),  a  31— 
See  Vaccination 

30  ft  31  Vict,  o  102  (Repreaentation  of  the  People 
Act,  1867),  a  4— See  Elbction  Law,  22 

30  ft  31  Vict,  c  131  (Companiea  Act,  1867),  a  9— 
See  Company,  2,  4,  7 :  a  10,  Company,  6 :  aa  U,  13, 
14,  Company,  7  :  a  25,  Company,  8 

30  ft  31  Viot.  0  142  (County  Courta  Act,  1867),  a  5 
— See  C08T8,  8a;  County  Court,  6:  a  12,  County 
Court,  6 

31  ft  32  Vict,  c  49  (Repreaentation  of  the  People, 
Ireland,  Act,  1868),  a  4— Elbctiok  Law,  13 

31  ft  32  Viot.  0  78  (Admiralty  Suite  Act,  1868),  a 
8 — See  Shipping,  9 

31  ft  82  Vict,  c  100  (Telegraph  Act,  1868),  a  22— 
See  Poor  Rate,  8 


187 


4«  Vendor  ay, 
'^DiipuUoB  to 
GlatiseB  Oonaolii 
<i.  76,  85 — Pes 
agreed  to  sell  t 
a  twenty- one  y 
reqolred  for  stre 
quired  an  abate 
the  lease  was  de 
of  seyen  or  four* 
plaintifC  for  8pe< 
80D,  J.,  made  ai 
flion  on  paytnt 
chaee^monej,  v 

Held,  that  th 
under  the  Land: 
obtain  immediat 
aa  an  ordinary 
action  for  speoil 
to  poaaeasion  wl 
▼.  Metropolitan 
55  !«.  J.  Ob.  602. 

See  aUo  CoNTi 
1 ;  PniNCiPAL  . 
OBAttBB*  9, 13. 

SPBOTFIOATION. 

STA.XXJTBS  :— 
23  Hen.  8,  c 
32  Hen.  d,  c 
16  EHz.  o5— 
^3  Elis.  0  2,  b 
S 1  Jao.  1,  c  I 

5  .      B  S,  LiMITAT 

29  Oar.  2,  c  : 

Sr-A-XXJTB  or 

^  Anne,  c  18- 
"7  Anne,  o  12- 
9  O^eo.  2,  c  3' 
^^  Goo.  2,  o  ' 
X^  Geo.  3,  c 
39  A  40  Geo. 

58  Geo.  8,  o  : 

5  Ooo.  4,  0  8' 

5  Oeo.  4,  c  8 

9  C>€0.  4,  c 
Pbtkcipal  and  i 

2  &  3  WiU. 

^^BlCBNT,  1 :   8 

2  &  3  Will.  4 
Tiow  I'A^*  10,  1 

3^4  WiU.  4 
S]iw:Bf^«  1 :  8  4 

3^4  WUl.  ^ 
Statixt*  <>^»  7 

3*4  WiU.  4 
or,  7 

3^-4  WiU.  4 
41 .See  Hr8BA> 

Awn   ^^^^*  10 

4^6  wm.  4 
5  ^  «  wm.  4. 

See  S^CJHVAT,  2 
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of  Me  Aet,  1878),  s  8— 
4{  •  4,  BOL  or  Siiii,  lOa,  22, 
,  22 :  s  10,  Bill  op  Balm,  12, 

leferopolUi  Building  Act,  1878), 
MANAQBiaDiT  Acts,  2 

.'  (^ighwa78  and  Looomotives 
7—966   Highway,  3:    0   10, 

(Pablio  Health,  Ireland,  Aot, 
Local  QoyiBHMBMT,  4 

Contagious  Bisoatee,  Animals, 
Local  GoTiBmaniT,  5  :   as  60, 

JB,  1 

'reflhwater  Fisheries  Act,  1878), 
3ankeva'  Books  Eridenoe  Aot, 

BBT,  8 

>Ierohant  Seamen's  Act,  1879), 
34 

«  (Summary  Jurisdiction  Aot, 
:  OF  THB  Pbaob,   4 :  ss  31,  82, 

'hipping  Casualties  InTestiga* 
?e  SHippijro,  85 

Employers'  Liability  Act,  1880), 
J  Sb&yant,  1,  3—5,  7:  s  2, 
2,  3 :  8  3,  Daxaoxs,  5 :  s  6, 
MiUTUl  AKD  SaavANT,  6 

iround  Game  Aot,  1880),  8  0^ 
onveyanoing  Aot,  1881),  s  3— 

;D0R  AKD  PUBOHABIB,  4,  10,  18  t 

8  14,  Landlobd  and  Tbnant, 
MoRTOAOB,  4,  8  :  8  34,  Trvstbb, 

WiFB,  18  ;  TBT7STBB,  17  :   B  43, 

(Solicitors*  Bemuneration  Aot, 
OB,  14, 15 :  8  4,  SoLioiTOB,  14 
Land  Law,  Ireland,  Act,  1881), 
ND  Tbnaiit.  Ibblamd^  0:  8  21, 

iBBLAXn,  9 

Bfetropolis  Looal  Management 

[BTBOFOLIS  MaNAOBKBMT  AoTS,  3 

Settled  Land  Aot,  1882),  s  2— 
>,  18,  20  ;  Tbvstbb,  20,  29,  30  ; 
a,  20 :  8  3,  Tbvstbb,  20,  32  :  s 
SviTLBMmTf  15 :  s  11,  Sbttlb- 
TLBMBNT,  13,  15;  Tbustbb,  27, 

13;  Tbustbb,  20:  s  25,  Lands 
•N  Act,  15 :  s  33,  Sbttlbmbnt, 
BNT,  18  :  8  37,  Sbttlbicbnt,  13, 

:  88  40,  45,  Tkustbb,  20 :  s  51, 

3BTTLBMBNT,  13  :  B  56,  SbTTLI- 
^TLBXBNT,  20  ;  TaUSTBB,  30 

;Bill8  of  Sale  Act,  1882),  s  4— 
19,  19a  :  s  7,  Bill  of  Salb,  2, 
TiB,  4, 11 :  8  9,  Bill  of  Salb,  2, 
18,  20:  8  11,  Bill  of  Salb,  12: 
,28 
0  (Mnnidpal  Corporations  Aot, 

MvNIOirAL  COSFOBATION,  2  :  88 
JOBFOBATION,    1:   8    60,   ElBOTION 

:;noN  Law,  6:  s  225,  Elbotion 


'i  of  Ezohange  Aot,  1882), 
■^ :  8  82,  BAinLBB,2 :  s  97, 


45  k  46  ^ot  0  76  (Married  Women's  Fkoperly  Aafi, 
1882),  6  1— See  BANKituTTor,  85 1  Hubbahd  Aiid  Wifb, 
3,  9,  19 ;  LnoTAsiONS,  Statuti  of,  8 :  s  8,  Bank« 
BTTPTOT,  34 1  Sbttlbxbnt,  23 :  8  6,  HvsBAMD  and 
Wifb,  16,  17:  ss  14,  15,  Husband  and  Wifb,  19; 
8  19,  Husband  and  Wifb,  14 

46  k  47  Vict  o  37  (Patents,  Designs,  and  Trade- 
Marks  Act,  1888),  s  82— See  iNjruNonoN,  4 !  s  61, 
Dbsion  :  8  63,  Tbadb-Mabx,  3 :  s  64,  Tkadb-Mabx, 
11,  14,  15:  8  70,  Tbadb-Mabx,  6:  8  72,  Tbadb- 
Mark,  8 :  s  74,  Tradb-Mabx,  9,  14 :  s  76,  Tbadb- 
Mabx,  3:  88  77,  78,  Tbadb-Mabx,  1:  si  90,  113, 
Tbadb-Mabx,  3 

46  A  47  Viet,  o  46  (Statute  Law  Bevision  Aoi^  1883), 
8  5^-See  JuBisoionoN,  7 :  Tbustbb,  25 

46  ft  47  Vict.  0  51  (Corrupt  and  Illegal  Praoticee 
Act,  1883),  8  3 — See  Cbdcinal  Law,  7 :  s  29,  Elbotion 
Law,  3 :  ss  43,  44,  Elbction  Law,  25 

46  &  47  Ylct.  0  52  (Bankruptcy  Aot,  1883),  s  4— 
Bee  Banxbuptot,  11, 12  :  b  6,  Banxbuptot,  22  :  a  9, 
Attaohhbnt,  6:  s  18,  Banxbuptot,  2,  38:  s  24, 
Banxbuptot,  85,  39 :  s  27,  Banxbttptot,  83 ;  s  28, 
Banxbuptot,  2  :  s  31,  Cbdcinal  Law,  1 :  s  40,  Banx- 
buptot, 29  :  8  42,  Banxbuptot,  7 :  s  44,  Banxbuptot, 
16, 19,  20,  35 :  s  45,  Banxbuptot,  5a,  6, 30,  32  :  s  46, 
Banxbuptot,  6,  7:  s  47,  Sbttlbxbnt,  22,  24:  ss  54, 
56,  68 — ^70,  Banxbuptot,  14 :  s  95,  Banxbuptot,  22 : 
8  97,  Banxbuptot,  1 :  s  102,  Banxbuptot,  10 :  s  103, 
Banxbuptot,  9,  31 ;  County  Ooubt,  5;  Husband  and 
Wifb,  S  ;  8  108,  Banxbuptot,  21 :  s  121,  Banxbuptot, 
13 :  8  125,  Banxbuptot,  21 :  s  168,  Banxbuptot,  33 

46  k  47  Vict.  0  61  (Agricultural  Holdings  Act, 
1883),  88  1,  5,  7 — See  Landlord  and  Tbnant,  7  ;  s 
17,  Landlobd  and  Tbnant,  7 :  s  33,  Landlobd  and 
TnrANT,  13 :  s  45,  Landlobd  ANt>  Tbnant,  5 

47  4b  48  Vict,  o  9  (Bankruptoy  Appeals,  County 
Courts,  Act,  1884),  s  1 — See  Banxbuptot,  1 

47  &  48  Vict.  0  11  (Freshwater  Fisheries  Aot,  1884), 
8  13-«See  FisxBBT 

47  k  48  Yiot.  o  41  (Building  Sodetlee  Act,  1884X 
8  2—  See  BuiLDiNo  Sooibtt,  1 

47  4b  48  Vict  o  61  (Judicature  Aet,  1884),  a  18— 
See  JuBisDionoN,  14 :  s  14,  Diyobob,  7 ;  a  23,  Qou^tt 
Ooubt,  1,  2 

47  4b  48  Yiot.  o  68  (Matrimonial  Causes  Aot,  1884), 
8  5- See  Husband  and  Wifb,  4 

47  4b  48  Yiot.  o  70  (Municipal  Elections  Corrupt 
and  Illegal  Practices  Aot,  1884),  s  14— See  ELBohoN 
Law,  2  ;  s  20,  Elbotion  Law,  5 

47  4b  48  Yiot.  o  71  (Intestates  Estates  Act,  1884),  s 
5— See  Tbostbb,  11 

47  4b  48  Yiot.  o  72  (Disused  Burial  Grounds  Act, 
1884),  88  2,  3,  5— See  Ybndob  and  Pubohasbb,  15 

48  k  49  Yiot.  e  3  (Representation  of  the  People 
Ace,  1885),  8  3— See  Elbotion  Law,  19—21,  23  :  s.  9« 
Elbotion  Law,  21 

48  k  49  Yiot.  o  15  (Registration  Aot,  1885),  s  18— 
See  Elbotion  Law,  8 :  s  15,  Elbotion  Law,  18 :  s  18, 
Elbotion  Law,  20 

48  4b  49  Yiot.  o  17  (Parliamentary  Registration, 
Ireland,  Act,  1885),  s  27— See  Elbotion  Law,  13 

48  4b  49  Yiot.  c  28  (Redistribution  of  Seata  Aot, 
1885),  8  13—866  Elbotion  Law,  24:  s  30,  Elbotion 
Law,  14 

48  4b  49  Yiot.  o  69  (Criminal  Lav  Amendment 
Act,  1885),  8  6— See  Cboonal  Law,  11 :  s  10,  JusnoB 
OF  THB  Pbaob,  11 :  s  18,  Cbdonal  Law,  8. 


196  Stoppage  in  Transitu. 


DIGEST. 


TradB-Marh.  IK 


8T0PPAGE  IN  TRANSITU:-^ 

BUI  of  lading-^Ddivtry  to  vendee  or  a$iign«e$.'^ 
The  right^f  Btoppage  in  tramUu  it  not  lost  by  reasoa 
of  the  goods  being  made  deliTenble  by  the  bill  of 
lading  to  the  Tendor  or  hia  aetigneei.^' 5r»nd%  t. 
Cilgwyn  Slate  Co.,  a.B.i>.-— 55  L.  J.  Q.  B.  67. 

SU00BS8ION  DUTY  :— 

Setttement — Covenant  ^^  Payrnent  "free  from  all 
dedudions'*-^Sucoes8Mn  Duty  Act,  1853(16  A  17  Vict. 
c.  51)y  38.  42,  44.— A  settlor  ooYenanted  with  the 
trastees  of  his  daughter's  marriage  settlement  to 
paj  them  daring  his  life  or  *withia  twelve  months 
after  his  death  the  sum  of  £10,000,  "  free  from  all 
deductions  whatsoever."  He  did  not  satisfy  the 
covenant  in  his  lifetime,  and  on  his  death,  when  the 
sum  was  paid  by  his  executor,  the  trustees  of  the 
settlement  claimed  to  have  the  succession  duty  on  the 
sum  paid  out  of  his  estate. 

Held,  that  the  covenant  was  satisfied  by  the  pay- 
ment of  £10,000,  and  that  the  testator's  estate  was 
not  liable  for  the  succession  duty. 

Decision  of  Bacon,  V.O.  (reported  83  W.  E.  578,  29 
Ch.  D.  697),  afflrmed.^Z>av  v.  TumeU,  ca.  81—- 31 
Oh.  D.  142;  55  L.  J.  Oh.  235 ;  54  L.  T.  99. 

TELEGBAPH  AOT.— See  Poob  Ratb,  3. 

TENANCY  for  LIFE  :— 

Production  of  cestui  que  "fie-^  Determinable  tn- 
terett-^6  Anne,  c.  18  —  Order  againtt  wife. 
— ^The  court  will,  under  6  Anne,  c.  18,  make  an 
order  for  the  production  of  the  cestui  que  vie 
against  the  wife  of  the  tenant  for  life  of  freehold 
property  where  the  tenant  for  life  has  been  absent 
and  not  heard  of  for  manj^  years,  during  which  the 
wife  has  been  in  possession  of  the  property  and  in 
receipt  of  the  rents  for  her  own  benefit  by  virtne  uf 
an  authority  in  writing  from  her  husband,  the  tenant 
for  life. — In  re  Stevens,  oh.d.  ohi.,  j.  268 — 31  Oh.  D. 
820  ;  55  L.  J.  Oh.  433 ;  54  L.  T.  80. 

See  also  Administbation,  19;  Oovbnant;  Powbb 
OP  Appointxbnt,  1,  6;  Sbttlbubnt,  16,  20,  21; 
Tbustbb,  9,  30 ;  Vbndob  axd  Pubohasib,  20  ;  Wilx*, 
22,  27,  50—52. 

THELLTJS80N  AOT.— See  Will,  3. 

TITHES.— See  Poob  Batb,  7* 

TOLLS.— See  Railway,  9— U. 

TOWING. — See  Dajcaobs,  10 ;  Shippiko,  32. 

TOWNS    IMPROVEMENT    0LAUSB3   ACF.  —  See 
LocAZi  Govbbnmbnt,'  10. 

TRADE-MARK:— 

1.  Assignment  —  Begistration  —  Infringement  — 
BigM  of  action^Patents,  Designe,  and  Trade-Marks 
Act,  1883  (46  A  47  Vict.  c.  57),  m.  77,  78.— L 
and  H;,  trading  as  *'!.&  H.,"  registered  a  trade- 
mark on  the  17th  of  April,  1884,  the  registratifn 
under  the  Trade-Mark  Rules,  1883,  r.  32,  relating 
back  to  the  15th  of  November,  1883,  the  date 
of  application.  I.  and  H.  dissolved  partner- 
ship as  from  the  15th  of  February,  1884,  H. 
assigning  his  interest  in  the  assets,  which  included 
the  trade- mark,  to  I.  On  the  following  day  j 
I.  entered  into  partnership  with  S.  No  noti. 
fication  of  the  assignment  was  registered  under 
the  Patents,  Designs,  and  Trade-Marks  Act  until  the 
7th  of  July,  1884.  Previous  to  this  date — namely, 
on  the  11th  of  June,  1884—1.  and  S.  brought 
an  action  to  restrain  the  defendants  from  infringing 
the  trade-mark. 

Held,  that  the  registration  of  a  notification  of  the 
assignment  of  the  trade*mark  was  not,  on  the  true 
oonstruotion  of  sections  77  and  78  of  the  Act,  a 
ttoaditioii  precedent  to  the  right  to  (me  to  feitraia  an 


alleged  infringemeiit.— /AZee  V.  Esntham,  eB^m^ 
J.  269—31  Oh.  D.  823  ;  55  L.  J.  Oh.S73;au 
949. 

8.  Infringement  —  InfuncUsn  —  Redifiattk  4 
register.-^ThB  plaintifls  registeied  a  tndMH^«» 
sisting  of  a  figure  of  a  mflinaai^  or  dsiiy^lt 
condensed  milk  and  other  shnilsr  artidei,  ^  i^ 
of  which  was  that  the  plaintUEs*  goods  bseuelMI 
as  the  "Milkmaid  brand**  or ''DsiryniriiMr 
The  defendant  subsequently  registered  s  ki§m 
trade-mark  for  butterlne  and  other  fstty  nkkMi 
consisting  of  a  half-length  figure  of  a  vosuii^ 
the  word  '<  Dairymaid,"  «nd  aftsmidi  b«i| 
sell  condensed  milk  under  a  label  oompiii^  si 
mark. 

Held,  that  the  plaintifEs  were  entitled  to  n  i^ai 
tion  to  restrain  the  defendant  from  iaUigisil 
plaintifls'  trademark,  and  that  the  register oClnii 
marks  must  be  reotifted  by  ezdiidfaig  Oe  psk 
respect  of  which  the  pkintiffis  used  their  tnlM 
from  the  goods  in  reepeot  of  whloh  the  detail 
trade-mark  was  to  remain  registoed.— isfMl 
Condensed  MUk  Co.  v.  Metcaiff  oe.d.  kit,  h  Ml^ 
Oh.  D.  454;  55  L.  J.  Oh.  463. 


3.  Rectification  of  register^CommM 
daimer — Patents,  Designs^  and  Trdt-Uvki 
1883,  St.  63,  76,  90, 118.— Where  a  tiad#-Mbi< 
otherwise  objectionable,  contained 
to  be  common  in  the  trade,  the  court  dimhil 
register  to  be  rectified  by  entering  a  diidiiwi 
intention  to  claim  any  right  of  ezdaeifewi 
words. 

Where  a  trade-mark  oontiiiied  tiie 
makers  "  immediately  preceding  words 
an  article,  and  the  persons  registering  tiie_ 
not  the  sole  makers  of  that  artide,  the  umuIMM 
the  mark  to  be  expunged  from  the  regiiteMi^ 
lated  to  deceive.  | 

An  application  to  register  a  trade-asikwiii 
in  1879,  but  it  was  not  registered  tiO  dk ll 
Patents,  Designs,  and  Trade-Maike  Act,  M » 
come  into  operation. 

Held,  that  such  pending  applicattons  fir  _ 
tion  as  were  not  completed  by  registrstiooittkj 
twelve  months  prescribed  by  section  63  ^ 
the  operation  of  section  113;  that  the 
Trade-Marks  was  bound  to  treat  the 
abandoned;  and  that  the  mark  w 
registered;  but  the  court,  in  exeidseof  the 
given  by  section  90,  instead  of  direotfaigttii 
be  expunged,  ordered  the  register  to  be  nMS 
inserting  an  entry  'directing  that  the  iig 
mentioned  in  section  76  ahonld  begin  to  gsig 
date  of  the  entry. — In  re  Haffwwieff^ 
CH.D.  XAT,  J.— 54  L.  J.  Oh.  IOCS. 

4.  Rectification  of  register^Deceptiw  •jj^ 
firm  of  distillers  registered,  as  a  trade-msi^l^ 
scene  and  the  word  *<  Sportsman."  H**^ 
brandy  consequently  became  known  as  "T^fjnl 
man's,"  and  also  as  «  Huntsman's,"  aod  *BjJ^ 
cherry  brandy.  Some  years  aftenraide  ■■•'t: 
of  distillers  registered  a  trade-mark  ^omiM\^ 
hunting  scene  and  the  words,  "^■■''■'"zS 
brandy."  There  was  no  reeemblanoe  betvtmm^ 
hunting  scenes.  ^_ 

Held,  that  the  register  must  be  reoCtiied  bf !» 
out  the  latter  trade-mark.— /»  r$  Barbr9  Tf^ 
Mark,  ch.d.  kat,  j.— 53  L.  T.  23. 

5.  Rectification  of  register^SnktUutissrf^ 
Trade.Marki  Act,  1875  (38  A  39  ^«<.fc»ft**^ 
B.  ft  Oo.  for  some  years  exported  to  K^  ^ 
Madras,  brandy,  whieh  was  sold  by  M*  ^yJ!L 
label  bearing  a  tnde-flMik  mads  of  1 1"  ''^ 
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Ma.  flmd  the  name  M.  &  Oo.  The  trade-tnark  was 
•t  put  on  the  bottles  in  1876  by  B.  &  Oo^  at  the 
atance  of  M.  &  Oo.,  but  so  much  of  the  mark  as 
oaisted  of  a  red  Maltese  cross  had  been  preyioasly 
ied  by  B.  &  Co.,  and  their  intention  was  that  the 
ark  ahonld  be  ezdnsiTely  used  by  M.  &  Oo.  so  long 
ily  as  they  took  their  brandies  from  B.  k  Co.,  after 
hioh  it  ehonld  be  the  mark  of  B.  ft  Co.  In  April, 
179,  M.  ft  Oo.  wrote  to  B.  ft  Co.,  requesting  them  to 
gieter  the  mark  in  England  for  M.  ft  Co.,  but  in 
iptember,  1879,  B.  ft  Co  registered  the  mark  of  the 
d  Maltose  cross  in  their  own  names.  M.  ft  Co.  dis- 
»vered  thla  in  1882,  after  business  relations  between 
le  Arms  had  come  to  an  end,  when  they  applied  for 
jctifloation  of  the  register  by  striking  out  the  names 
'  B.  &  Oo.  and  substituting  the  names  of  M.  ft  Oo.  as 
vners  of  the  mark. 

The  court  refused  to  strike  out  the  names  of  B.  ft 
6.,  on  the  ground  that  they  had  only  registered  their 
Id  mark  and  not  the  mark  used  by  M.  ft  Co. ;  and 
•Id  that,  cTen  if  the  names  of  B.  ft  Co.  had  been 
ipimged  from  the  register,  the  court  should  not 
are  put  on  the  names  of  M.  ft  Co.,  as  the  re- 
uirements  of  the  Trade-Marks  Act,  1875,  and  the 
flea   as   to  advertisements  had  not  been  complied 

F,— /n  re  Riviere" b  Trade^Marh,  c.a.— 55  L.  J.  Oh. 
;  33  L.  T.  237. 

[  0.  RegiBWaiiofi  —  Anignment  —  PaUnU,  Designt. 
m^  Trade^Marka  Act,  1883,  s.  70.— In  1880  B.  ft 
p^«,a8  London  agents  of  M.  ft  Co.,  of  New  York, 
Iggiatered  for  them  a  certain  tiade-mark  in  the  name 
i  W.,  a  member  of  the  firm  of  B.  ft  Co., ;  and  in 
.ft  92  another  trade-mark  in  the  name  of  B.  ft  Co. 
I»  ft  Co.  had  no  interest  in  the  goodwill  of  the  busl- 
I  in  respect  of  which  the  trade-marks  were  regis- 
In  December,  1882,  W.  signed  a  declaration 
1  tmst,  and  in  August,  1884,  W.  and  B.  ft  Co. 
ttted  a  deed  containing  a  recital  that  the  marks 
the  property  of  M.  ft  Co.,  and  purporting  to 
L  them  to  that  firm.  W.  and  B.  ft  Co.  disclaimed 
wtaj  beneficial  ownership  in  the  marks. 

Held,  that  M.  ft  Co.  could  obtain  registration  of  the 
MWignment  under  section  70  of  the  Patents,  Designs, 
■aad  Trade- Marks  Act,  1883,  as  an  assignment  made 
Ics  connection  with  the  goodwill  of  the  business  in 
raipeet'of  which  the  marks  had  been  registered.— /n 
r«  Wellcome*8  Trade-Mark,  ok.d.  ohu,  j.  453— 32 
pi.  D.  213 ;  55  L.  J.  Ch.  542 ;  54  L.  T.  493. 

7.  Regiiiration  —  Awignmerd  —  Reetifieation  of 
rtgisUr^Trade-Marka  Act,  1875,  ss.  2— 5— Trocte- 
MiarkB  Ad,  1876  (39  A  40  Vict.  e.  33),  «•  1.— The 
object  of  the  Trade-Marks  Act,  1875,  is  not  to  give 
iiew  lights,  but  to  zeatrict  actions  for  infringement  of 
tiade-marks  by  requiring  preTious  registration  of  such 
nsrks;  and  also,  by  registration,  to  facilitate  e?i- 
dence  of  title  to  trade-markp. 

If  a  person  has  been  on  the  register  for  five  years 
M  proprietor  of  a  trade-mark,  section  3  is  conclusive 
as  to  his  right  to  ))ring  an  acUon  for  infringement  of 
that  mark,  and  the  registration  is  conclusive  evidence 
of  his  right  to  the  exclusive  user  of  the  mark ;  but, 
aectionB  3  and  5  being  independent  sections,  the  title 
acquired  under  the  former  is  no  bar  to  an  applica- 
tion under  the  latter  to  rectify  the  register  after  five 
years'  registration,  and  on  such  an  application  the 
court  has  to  consider  whether  the  mark  is  properly  on 
the  register ;  but  the  registration  is  to  be  limited  to 
iha  particular  goods  in  connection  with  which  the 
trade-mark  is  used. 

If  a  man  who  has  registered  a  trade-mark  for  par- 
tionlar  goods  wishes  to  extend  his  business  to  a  new 
description  of  goods,  and  to  use  his  trade-mark  in 
oonnection  with  those  goods,  a  further  registration  in 
x«ape«tof  those  good*  Is  necessary. 


The  assignee  of  a  trade-mark  has  no  higher  right 
than  his  assignor  had,  and  he  has  no  exclusive  right 
to  a  trade-mark  unless  the  business  assigned  is  co- 
extensive with  the  trade-mark  registered. 

Where  an  alleged  infringement  consists  of  using, 
not  the  exact  mark  upon  the  register,  but  a  similar 
one,  the  court  must  proceed  upon  the  principle  which 
existed  previously  to  the  Act,  that  no  person  is  to  be 
at  liberty  to  pass  off  his  goods  as  those  of  another. 
^'EdwardB  ?•  Dennia,  c.jl» — 55  L.  J.  Oh.  125 ;  54 
L.  T.  112. 

8.  RegtBtration — Deceptive  mark — Patents,  DesigriBt 
and  Trade-MarkB  Act,  1883,  s.  72,  euh-Bection  2. — ta 
considering  whether  a  trade<  mark  so  nearly  resembles 
another  mark  as  to  be  calculated  to  deceive,  within 
section  72,  sub- section  2,  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  the  marks  ought  to  be  com- 
pared, not  only  as  they  appear  on  paper,  but  also  with 
reference  to  the  probable  result  of  a  legitimate  user 
of  the  marks  in  the  course  of  trade  ;  and  in  consider- 
ing this  the  surrounding  drcumstanoes  ought  to  be 
taken  into. account,  such  as  the  class  and  size  of  the 
goods  on  which  the  marks  are  to  be  used,  and  the  proba- 
bility of  the  marks  becoming  blurred  or  indistinct,  or 
of  one  portion  of  the  mark  being  more  likely  to  come 
out  distinctly  than  another ;  but  it  is  not  a  sufficient 
reason  for  refusing  to  allow  a  mark  to  be  registered 
that  the  result  of  the  user  of  the  goods  on  which  It  is 
stamped  will  be  to  make  it  more  nearly  resemble 
another  mark  from  which,  on  paper,  it  is  sufficiently 
distinct. 

In  re  Worthingt(m*B  Trade-Mark,  28  W.  B.  747, 14 
Ch.  D.  8,  explained.: 

Decision  of  Pearson,  J.,  reversed.*- Jit  re  Lyndon* e 
Trade-Biark,  o.i.  403—32  Ob.  D.  109  ;  55  L.  J.  Ch. 
456 :  54  L.  T.  405. 

9.  RegiBiration — DtBclaimer  —  Trade" MarkB  Act, 
1875,  B».  2,  5,  lO'^PaientB,  DeBtgnB^and  Trade- MarkB 
Act,  1883,  s.  74.— The  effect  of  the  Trade-Marks  Act, 
1875,  and  of  the  Patents,  Designs,  and  Trade- Marks 
Act,  1883,  is  to  allow  the  registration,  as  a  trade- 
mark, of  a  mark  not  previously  used  as  such  by  the 
applicant. 

Begiitration  as  a  trade-mark,  under  the  Trade- 
Marks  Act,  1875,  of  a  label  having  thereon  words 
common  to  the  trade,  does  not  entitle  the  owner 
thereof  to  claim  the  exclusive  right  to  those  words  so 
as  to  restrain  other  persons  from  using  them,  except 
they  be  used  in  such  a  way  as  to  deceive,  notwith- 
standing the  absence  in  that  Act  of  any  power  similar 
to  that  conferred  by  section  74  of  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883,  of  compelling  a 
person  ^applying  for  registration  to  .disclaim  in  his 
application  any  right  to  the  exclusive  use  of  such 
words.— In  re  Hudeon'B  Trade-Mark,  c.a.  616—32 
Ch.  D.  311;  55L.J.  Ch.  531. 

10.  Registration  —  Distinctive  device  —  Common 
property — Trade- Marks  Act,  1875,  s.  lO.*— A  device 
consisting  of  a  portrait  of  the  inventor  of  the  article 
sold,  with  words  above  and  below  it,  the  essential 
portion  of  which  have  become  the  common  property 
of  the  trade,  is  not  a  distinctive  device  within  section 
10  of  the  Trade-Marks  Act,  1879,  and  cannot  be  regis* 
tered  under  that  Act. 

Decision  of  Chitty,  J.,  afflrmed.-^/n  re  AnderBon*B 
Trade-Mark,  aA.— 54  L.  J.  Oh.  1084. 

11.  Registration  —  Distinctive  device  —  Pictoridl 
repreBentation  —  Trade-Marke  Act,  1875,  #.  10— 
Patents,  Designs,  and  Trade-Marks  ijc^,1883,s.64.— A 
pictorial  representation  of  an  article  of  commerce  can* 
not  properly  be  registered  or  protected  as  a  trade- 
mail^  since  it  is  descriptive  of  the  article,  and,  there- 
lore,  open  to  the  use  of  all  who  make  and  sell  it. 
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The  plalntifb  had.  for  manj  yaan,  been  joaniifao- 
toren  of  blaoUaad  in  cakes  in  the  shape  of  a  short 
dome-topped  cylinder.  In  1861  they  registered  this 
shape  as  a  design  under  the  Designs  Act  then  in  force. 
In  1877  they  registered  a  picture  of  a  cake  of  black- 
lead  of  the  same  shape«  The  defendants,  wlio  were 
also  mannfaotnrers  of  blaoklead  in  the  same  shape, 
began,  in  the  year  1885,  to  use,  in  connection 
with  tiieir  blacklead,  a  trade-maris,  of  which  the  prin- 
cipal feature  was  a  group  of  three  representations  of 
differently  shaped  ^ikm  of  blaoklead.  The  plaintiffs 
commenced  an  action  against  the  defendants  for  an 
injunction.  The  defendants  moTed  to  rectify  the 
roister  of  trade-^marks  by  remofing  the  plaintiffs' 
trade-mark. 

Held,  that  a  desoriptiye  representation  of  an  artide 
was  not  a  <*  distinotife  dcYioe  '*  within  section  10  of 
the  Trade-Marks  Act,  1875,  and  could  not  be  regis- 
tered  as  a  trade-mark. — James  y.  Parry,  caj>.  pba.,  7. 
847—81  Ch.  D.  840 ;  55  L.  J.  Ch.  ilU ;  54  L.  T.  125. 

IS.  JBagiOraiion'^DiiHneHvetm'd^BeeHJkaiionof 
Tigiikr^Trade^Marka  Ad,  1876,  as.  8,  5, 10.-~In 
1876  A.  registered  as  a  trademark  th#  word  "  Eton/' 
which  bad  been  used  and  had  become  known  since 
1869  as  denoting  dgarettes  of  A.'s  maanfaetnre.  He 
had  also  sold  dgarettes  which  bore  the  trade-mark  of 
"  Eton,"  and  in  boxes  which,  in  accordance  with  an 
alleged  trade  custom,  were  so  labelled  as  to  imply  that 
Hiey  had  been  manufactured  at  St.  Petersburg. 

Hdd,  that  A.'s  trade-mark  had  ceased  to  be  a 
spedal  and  distinctiTS  mark  capable  of  registntion ; 
that  he  could  not  maintdn  an  action  tb  restrain  the 
infringement  of  the  trade-mark ;  and  that  the  register 
must  be  reotifled  bjremoTing  the  ibark. — Wood  ▼. 
Lambert,  o.a.— 32  Oh.  D.  247 ;  55  L.  J.  Ch.  877;  54 
L.  T.  814. 

13.  Begiih-aUon  —  DistincHve  word  —  User  he/ore 
ISl^-^Trctde^MarkB  Act,  1875,  s.  10.— On  a  motion 

■to  remote  the  trade-mark.  "Excelsior  Spring 
Hattress,"  registered  in  1876,  from  the  register  of 
trade-marks,  on  the  ground  that  the  word  '*  Excel* 
dor  "  had  not  been  UMd  as  a  trade-mark  before  the 
passing  of  the  Act,  it  was  prored  that  before  that 
date  ^e  word  had  been  used  on  bills  and  notices  in 
relation  to  mattresses  manufactured  according  to  a 
certain  patent,  and  on  plates  bearing  a  dcTice,  which 
were  afi^ed  to  the  mattresses,  also  that  the  mattresses 
had  been  stamped  with  the  word,  and  that  a  photo- 
graph of  a  mattress  bearing  a  labd  with  the  words, 
**  Excdsior  Spring  Mattress,"  was  used  in  obtaining 
orders  for  the  mattresses. 

Hdd»  that  there  had  been  a  suffldent  user  of  the 
word  as  a  trade-mark  before  the  Act  to  Justify  its 
registration  as  a  trade- mark. — In  re  Ckorlton*»  Trade* 
Mark,  ob.d.  rxA.,  j,  60—58  L.  T.  387. 

14.  Begidration — Fancy  toord'^Geographicdl  name 
-^Patente,  DesignB,  and  Trade-Marke  Act,  1883,  s. 
64,  eub'Section  (1) ;  «•  74.— The  words,  "  fan^  words 
or  word  not  in  common  use,''  in  section  64  of  the 
Patents,  Designs,  and  Trade-Marks  Act|  1883,  are  to 
be  oonstmed  to  mean  fancy  words  or  word  not  in 
common  use  in  the  trade  in  the  goods  with  respect  to 
which  the  application  for  registration  is  made. 

A  word  such  as  "  Melrose,"  when  used  to  designate 
a  particular  commoditj,  may,  with  reference  to  that 
commodity,  be  purely  a  fancy  word  and  not  deecrip- 
tlYC  of  locality,  although  the  word  is  a  geographical 
name,  and  therefore  the  words,  "  Melrose  Favourite 
Hair  Bestorer/'  may  be  registered  as  a  trade-mark  for  a 
preparation  for  the  hair. 

In  re  **  Alpine'*  Trade^Marh,  88  W.  B.  725,  29 
Ch.  D.  877,  approTcd  and  followed.  — /n  re  Van 
Dtuer^a  Trade^ifarh,  ch.d,  t.o.B.  730*^55  L.  T«  134. 


15.  BegiitrMon^Faney  tMfd— i\iMi,  Jkii^ 
and  Trad^Marke  Act.  1883,  i.  64-Tba  nh 
<*  Hand  Grenade  Fire  Extingaisher  '*  aa  aBt«|ii 
of  registration  aa  fancy  words  andec  fti  IM^ 
Designs,  and  Trade-Marks  Aot,  1883»  a  Hei 
trade-mark  for  an  instsunant  eoaiistiog  o(  i|« 
vessd  containing  a  flre-exfeiiigiiishiBg  fiol  ti  b 
liberated  by  meana  of  the  Yessd  btoksudttten 
by  hand.— In  re  Harda^  8iar  Htmi  Ormkfn 
ExtinguUher  Oo„  GK.n.  ohx.,  i.— 55  L.  J.  0^91 
54  L.  T.  834. 

16.  Begistration-^  Joint  morft— femiiiaiia^ 
adventure— Trade^Marka  ^d,  1875,  m.  ^  10.-L,i 
merchant  in  Manchester,  before  the  pisriogodb 
Trade-Marks  Act,  1875,  diipped  cottoa  diilb  toi 
&  O0.9  at  Manilla^  for  sale  on  commi«ton,fti  guk 
in  common  with  other  goods,  besrisg  a  Mhh* 
which  was  the  property  of  A.  ft  Oo.  After  ttspaih 
ing  of  the  Act  B.  wrote  to  A.  ft  Go.,  nwdn  tb 
use  6t  anew  design;  and  they  seat  beektpnH 
mark  whidi  represented  the  house  6f  bsiiiMi  i 
Manilla  of  A.  ft  Oo.,  with  thdr  nsdie  ad  tti 
columns  in  Chinese  characters.  Tbsro  vh  10  at 
tract  that  the  mark  should  be  the  property  o(  & 

Hdd,  that  B.,  after  the  terminatioa  Ufkfii 
adventure,  was  not  entitled  to  register  the  takm 
in  his  name.— /»  re  cTbnes's  Ttttde^MoA,  urS 
UT.  1. 

17.  Begiitrationr^Prwiaut  uaer^DiiMk^ 
-^Different  combinaHon'^Trade-Marh  HM 
s.  10.— To  entitle  a  person  to  registiatiOD,  vslav 
tion  10  of  the  Trade-Marks  Act,  1875,  ofiH^i 
mark  consistiiig  of  special  and  dlstinoHTt^ 
of  a  oombioation  of  figures  and  letteif,  mm 
been  used  before  the  Act,  the  words  thoit  kaw 
used  by  themselves,  and  not  in  oonlniKtia* 
another  device.— /n  re  iSpenceKs  2Va<fc-lW«' 
— 54L.T.  659. 

TBADB  NAME.— See  LrjuKomnr,  7 ;  Baumi^ 

TBAMWAY  :— 

1.  Bye4aw—BeaBonahlenm--Mi9tnfrfii^ 
Tramwaye  Ad,  1870  (83  «fc  34  Fief.  e.  78)«  «>»• 
—A  bye-law  of  a  tramway  compsay  f^^^J* 
vides  that  each  passenger  shall  deHTer  Bpkii*^ 
when  required  to  do  so^  or  pa/  tiie  tat  *"*** 
tance  travelled  over,  l8*a  reasonable  l7e-]sff,ff  *P 
senger  travelling  under  such  drcuinrtsasttwfc^'* 
his  Hoket,  but  refuses  to  deliver  it  up  on  tfce  f^ 
that  his  Journey  has  not  leniiinaM,  ii  Ikkb  li  ■ 
penalty  prescribed  by  the  bye-law.— fl«V  * '' 
a.Bj>.  69i7. 

2.  Uegligence-^Tramwaye  Ad,  1870,  i.&^ 
object  of  section  55  of  the  Tzaawajs  ^^ 
not  to  render  the  promoters  or  lessees  of  ^^^ 
companj  liable  f6r  a  pure  accident,  but  ^^^ 
define  who  are  the  parties  to  be  msde  *> 
actionable  damage  due  to  the  tramway.— iJ^-J"*"- 
V.  Mancheder  Tramway  Co^  o.bj).  658—17** 
118. 

See  also  Local  aovninaHT,3;  Ninii>«^ 

TBESPA8S.— See  Oouutt  Ooubt,  6;  Joii«i»* 

PaAOB,  7  ;  Nbw  South  WAtis,  Liwor. 
TBIAL.— See  Oouhtt  Ooum,  3, 9;  Pawnor ^'^ 

TBOVBR  t—  ^ 

Larceny^€hod$  purehaaed  wUh  •^ffJIViJ 
The  plaintiil  had  stolen  money  of  the  <<WW"^ 
was  prosecuted  by  him  for  soddag^  ^^VHSdJ 
on  a  technical  ground.  Tbe  plsiAff  ^ j|TT 
to  the  proseontioB  converted  ^^^^S^Sif' 
These  wen  in  the  hooee  of  tiie  {"^"^"[fL^iif 
by  him  M  being  the  Ipwote*  «■■  •" 
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dlecn  from  him.  The  plaintilt  brought  an  action  in 
e  coonty  court  for  the  return  of  some  of  the  gooda, 
v^  for  damages  for  the  oonTersion  of  others  of  them. 
Seldy  tbat  the  county  court  Judge  was  right  in 
▼liifir  judgment  for  the  defendant.  ^-  0<Mey  y. 
oufndea,  a.B.n.  139. 

jsteie::— > 

1.  ^€OD«n<~in/an<.— When  a  trustee  has  acted  in 
he  troBt  while  an  infant,  an  inquiry  can  be  ordered 
f  hia  dealings  with  the  trust  property  both  before 
ind  after  be  came  of  age. 

Order  of  Bacon,  T.O.,  Taried.— G^oniM  y.  Applin, 
I. A.  127 — 31  Ch.  D.  147  ;  55  L.  J.  Ob.  308;  54  L.  T. 
141. 

2.  Aeeretion  to  etHaU^Mortgagt-^IkvUe  to  mort-- 
oageeB^'^'B.  deyised  the  freehold  ground-rent  of  a 
house  and  premises  to  "the  present  mortgagees 
thereof."  At  the  date  of  the  will  and  of  B.'s  death 
there  was  no  mortgage  of  the  ground-zent,  but  the 
leasehold  premises  out  of  which  the  rent  arose  were 
mortgaged  to  the  trustees  of  a  settlement  to  secure 
naoney  adyanced  out  of  the  trust  fund.  The  trustees 
aoid  benefldaries  of  the  settlement  were  strangers  to 

Held,  that  the  ground-rent  passed  to  the  trustees, 
\.   sabjeot  to  the  trusts  of  the  settlement. — Kiblh  y« 
Atyae,  ohj).  nob.,  j.— 54  L.  T.  840. 

8.  Appikinimmi^Banhru]^  of  tfustee-^VuHng 
wder—Truitee  Act,  1850  (18  dl  14  Vict.  o.  60),  M.  32, 
84. — One  of  the  trustees  of  a  settlement,  having  be- 
come bankrupt  and  absconded,  one  of  the  ccstuis  que 
ttuBt    brought    an    action    against  the  three    other 
tmsteee  for  the  execution  of  the  trusts,  and  for  a 
declaration  that  the  defendants  were  bound  to  make 
good  any  loss  accruing  on  .three  mortgages  on  which 
part  of  the  trust  fund  had  been  invested  with  in* 
safBoiant  security.    The  legal  estate  in  the  mortgages 
and  the  other  inyeetments  under  the  trust  were  in  the 
names  of  all  four  trustees.    While  the  action  was 
pending  the  defendants,  under  order  of  the  court,  gave 
notioe  to  call  in  two  of  the  mortgages.    No  one  could 
be  found  willing  to  accept  the  trust  in  the  place  of  the 
bankrupt. 

The  court  appointed  the  three  defendants  trustees 

in  the  place  of  themselves  and  the  bankrupt,  and 

made  an  order  vesting  the  mortgaged  properties  in 

i       them,  with  right  to  sue  for  and  receive  the  mortgage 

*       d^ytSi  and  to  transfer  the  investments  into  their  own 

i       name.— PavtM  y.  Hodg§on^  oh.©,  noiu,  j.— 82  Oh.  D. 

226. 
i  •  4.  Appointmen;t--NiU)  truBtee^AUoonding  trustee 

— Vesting  order^-'Petition — Conveyancing  Ad,  1881 
(44  A  45  Vict.  c.  41),  s.  34,  st*l>^»ection  3.— The 
persons  having  power  to  appoint  new  trustees  of  a 
,  marriage  settlement  appointed  a  new  trustee  in  the 
place  of  one  who  had  absconded  abroad,  and  jointly 
with  the  continuing  trustee*  The  trustee  who  had 
abeoonded  declined  to  join  in  the  appointment  and  to 
ezeente  the  necessary  transfers.  The  property  sub- 
\  ject  to  the  settlement  consisted  of  policies  of  insurance 
and  mortgages,  and  a  petition  for  a  yesting  order 
was  presented  by  the  husband  and  wife  and  the  con- 
tinuing trustee. 

Held,  that  the  order  might  be  made,  but  that  the 
petition  must  be  amended  by  adding  the  name  of  the 
proposed  new  trustee  as  a  co-petitioner.— '/n  re  Kttley*s 
TrnmUi  0H.D.  KAy,  J»— 63  Im  T.  487. 

6.  Awmntrntni-^  Neu)  trustse  —  Lunacy — Vesting 
ori^'-Petition.'^Vniete  a  petition  is  presented,  en- 
titled in  lunacy  and  in  the  Qianoery  Division,  aridng 
t^  the  appointment  of  a  new  trustee  in  the  place  of  a 
lunatlo  trustee,  and  for  an  order  to  ycit  in  him  land  in 
Iteiftodi  tha  tentt  cttn  appoint  h  new  tnistee  under  iti 


jurisdiction  in  lunacy,  and  make  a  vesting  order  un^er 
its  jurisdiction  in  chancery. 

In  re  Lamotte,  25  W.  B.  149,  4  Gh.  D.  325, 
followed.— /fi  re  Smyth,  luk.  493—55  L.  T.  37. 

6.  Appointment  —  New  trustee — Lunacy  of  one 
trustee  —  Be^appointment,  —  Where  one  of  seyeial 
trustees  becomes  a  lunatic,  and  a  new  trustee  has  been 
yalidly  appointed  under  a  power  in  his  place,  the 
court  will  not  reappoint  those  trustees  who  have 
already  been  validly  appointed. 

In  re  Pearson,  25  W.  B.  853,  5  Oh.  D.  982,  not 
followed.— In  re  Vieat,  lttk.  646—54  L.  T.  891. 

7.  Appointment  ^-  New  trtMtee  -—  Personal  tn- 
capacity — Age  and  infirmity — Trustee  Act,  1850,  ss 
2,  5,  32,  34.— A  trustee  who,  from  great  age  and 
consequent  infirmity,  is  practically  incapable  of  tran- 
sacting business,  is  within  section  32  of  the  Trustee 
Act,  1850.— fa  re  Phelps's  Trusts,  aA.— 81  Oh.  D. 
351 ;  54  L.  T.  480. 

8.  Appointmev^^New  trustee^Pditiof^^Servioe^ 
Absence  o/ cestui  que  trust — Lunacy — Consent  of  new 
trustee^Verification^Ord.  38,  r.  19a.— Ord.  38,  r. 
19a,  does  not  apply  to  proceedings  in  lunacy.  The 
persons  entitled  to  a  testator^s  residuary  estate  pre- 
sented a  petition  for  the  appointment  of  new  trustees 
of  the  will  in  the  place  of  the  original  trustees,  one 
of  whom  was  deiMl,  and  the  other  a  lunatic.  The 
petition  was  served  on  tluree  out  of  four  persons  en- 
titled to  the  proceeds  of  the  sale  of  a  real  estate'  de- 
vised on  trust  for  persons  taking  no  interest  in  the 
residue,  and  the  fourth  was  resident  in  Australia. 

Held,  that  service  on  the  cestui  que  trust  in  Aus- 
tralia might  be  dispensed  with.— -in  re  Wilson  (2), 
LUN.— 31  Oh.  B.  522  ;  55  L.  J.  Oh.  632. 

9.  Appointment --New  trustee — Tenancy  for  life^ 
Lunacy  of  tenant  for  life— Consent  of  committee-^ 
Lunacy  BegulaUon  Act,  1853  (16  &  17  Vict,  c 
96),  s.  m^Petiticn-^Burnmons.—A  will  contained 
a  power  to  the  surviving  trustee  to  appoint  new 
trustees  with  the  consent  of  the  tenant  for  life.  The 
surviving  trustee  having  died,  and  the  tenant  for  life 
being  a  lunatic^  the  oommittee  presented  a  petition 
for  the  appointment  of  new  trustees. 

Held,  that  the  petition  was  wrong,  as  the  executor 
of  the  surviving  trustee  could  appoint  new  trustees, 
and  the  committee  had  only  to  apply  by  summons 
for  leave  to  consent  to  the  appointment  on  behalf  of 
the  Innatic,  and  would  only  be  allowed  the  costs  of 
such  a  summons. — In  re  Oarrod,  lov.  157—31  Oh.  D. 
164;  55  L.  J.  Oh.  311 ;  54  L.  T.  291. 

10.  AppointmenP^New  trustee— Vesting  order—- 
Petition-^MistaJeeSeeond  petition— Costs.'*' An  order 
was  made  upon  a  petition  appointing  new  trustees  of 
the  will,  of  a  testator,  and  yesting  in  them  the  property 
mentioned  in  the  petition  as  subject  to  the  trusts  of 
the  will.  After  the  order  had  been  drawn  up,  passed, 
and  entered,  it  was  discovered  that  one  part  of  the 
trust  property  had  been  omitted  from  the  order,  and 
another  part,  by  an  acddent,  had  not  been  mentioned 
in  the  petition.  A  second  petition  was  then  presented 
by  the  same  persons  who  were  petitioners  on  the  first 
petition,  and  the  court  made  an  order  vesting  all  the 
property  omitted  in  the  new  trustees,  and  directing 
the  costs  of  the  application  to  be  paid  out  of  the  trust 
estate. — In  re  Hopper's  Trustty  cH.D.-xAy,  i.  892. 

11.  Appointmeni--New  trustee  —  Will  ^  Vesting 
order  —  Intestacy  —  Rights  of  Crown  —  Intestates* 
Estates  Act,  1884  (47  d?  48  Vict.  c.  71),  s.  5.— Where 
the  Orown  has  become  entitled  to  the  whole  of  the 
trust  estate  of  a  testator,  and  also  to  a  part  of  the 
beneficial  interest  therein,  the  court  cannot,  upon  an 
application  under  the  Trustee  Acts  for  the  appoint- 
ttient  of  new  truitees  of  the  wiU  and  a  vesting  oxderi 
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make  a  TMting  order  against  the  Growo,  but  an  ap« 
plication  mnat  be  made  to  the  court  under  section  5  of 
the  Inteatatea'  Estates  Act,  1884.— /n  re  PraU'8 
TruiUf  OH.D.  OHi.y  J.  757. 

11a. — Breach  of  trust — Acquiesesnoe.^JSi,  and  N. 
were  the  trustees  of  a  settlement  K.  was  also  the 
eur?i?ing  trustee  of  8.'s  will.  S.'s  son  made  a  will  of 
which  B.  was  executor,  E.  allowed  K.,  as  trustee 
of  8/8  willy  to  have  possession  of  the  fund  ap- 
pointed for  the  son.  K.  had  aoconnted  to  B.  for  the 
fund  and  admitted  a  balance,  and  B.  had  aocepted 
tliis  account  from  N.  and  acquiesced  in  the  possession 
of  the  fund  by  N.  The  fund  having  been  made  away 
with  by  N.,  tlie  beneficiaries  under  the  son's  will  ob- 
tftined  judgment  against  B.  for  the  amount  lost*  B.'s 
executor  then  brought  an  action  against  B.  and  N.  for 
the  loss. 

Held,  that  the  plaintiff  could  not  have  Judgment 
fi  gainst  E.  because  he  represented  the  estate  of  B.  and 
not  the  beneficiaries  under  the  son's  will,  and  was  pre* 
eluded  by  B.'s  acquiescence  in  N.'s  possession  of  the 
fund. 

Decision  of  North,  J.  (38  W.  B.  683,  29  Oh.  D. 
635),  affirmed. — Sootney  ▼.  Lomtr^  o.a.  407—81 
Ch.  D.380;  65  L.  J.  Oh.  443. 

12.  Breach  of  trust-^'Afpropriation  from  other 
fands—FoUowing  asseU — Purchaser  for  value  with* 
out  notice-^PlecuHng.-^The  plea  of  '' purchaser  for 
value  without  notice  **  may  be  relied  on  at  the  hear- 
ing, though  not  expressly  pleaded  in  the  statement  of 
defence,  if  such  a  plea  is  a  Just  inference  from  the 
facts  admitted  either  by  the  pleadings  or  subsequently 
by  agreement  between  the  parties. 

T.  and  0.  were  co*trustecs  of  the  G.  trust  estate, 
but  T.  allowed  0.  to  have  the  sole  control  of  it.  B. 
and  C  were  co-trustees  of  the  P.  trust  estate.  0. 
received  and  misappropriated  a  snm  of  money  be- 
longing to  the  P.  trust  estate.  B.  having  written  to 
0.  as  to  the  investment  of  that  money,  0.  sold  out 
some  Metropolitan  Railway  Stock  belonging  to  the  G. 
trust  estate,  but  which  had  been  standing  in  the  name 
of  0.  alone,  and  invested  the  produce  ariirfng  from  the 
sale  in  the  purchase  of  Galedonian  Railway  Stock  in  the 
names  of  B.  and  0.  aa  trustees  of  the  P.  trust 
estate;  and  the  stock  was  so  registered  in  the 
books  of  the  Caledonian  Railway  Oo.  B.  had  no  know- 
ledge of  the  fraud  committed  by  0.  C.  represented 
to  T.,  his  00- trustee  of  the  G.  trust  estate,  that  he 
had  sold  out  the  Metropolitan  Stock  in  order  to 
invest  it  on  mortgage  security,  and  explained  that 
the  delay  in  doing  so  had  arisen  from  the  necessity  of 
enfranchising  part  of  the  proposed  mortgage  security. 
Four  years  afterwards  0.  died,  and  on  0L*8  death  the 
Caledonian  Stock  was  registered  in  the  name  of  B. 
alone  as  sole  surviving  trustee  of  the  P.  trust  estate. 

Held,  in  an  action  by  T.  against  B.  to  have  the 
Caledonian  Stock  transferred  into  the  name  of  T.  as 
trustee  of  the  G.  trust  estate,  that  B.,  having  the  com- 
plete legal  title  to  the  Caledonian  Stock  Tested  in  him 
without  notice  of  any  fraud,  and  without  being  guilty 
of  any  negligence  or  omiBslon,  was  in  the  position  of  a 
purchaser  for  value  without  notice,  and  was  entitled 
to  retain  the  Caledonian  Stock  against  T. 

Thorndike  v.  Hunt,  7  W.  R.  846, 3  De  G.  ft  J.  563, 
followed. — Taylor  ?•  Bladdoeh^  oh,d.  v.o«b*  175 — 55 
Ia  J.  Ch.  99. 

13.  Breaoh  of  trust  ^-  Diserttionary  trust  /or 
children — Payment  to  parent — Negligence — Cfentw- 
iion, — A  trust  for  the  benefit  of  the  children  of  A., 
with  authority  to  pay  the  trust  funds  to  the  parent  or 
guardian,  does  not  empower  the  trustees  to  hand  the 
trust  funds  to  A.,  without  exercising  any  discretion 
as  to  the  ohildren*s  interests. 

Where  there  has  been  loss  to  a  trust  f  and  through 


non*coD  version  of  a  security,  as  fa>  whishtttMa 
allege  that  they  oould  at  no  time  have  rssUtbfal 
value,  they  will  be  entitled  to  an  iaqviytilil 
their  liabiUty  by  ahowing  the  aotoal  smaS  m 
would  have  been  realised  by  ooavacsion  at  tki|B|i 
Ume.— £!eiW  of  Gainsborough  v.  WateomheTenfm 
Clay  Oo.,  OKJ).  kor.,  j.— 54  L.  J.  OL  991 ;  ULl 
117. 

14.  Breach  of  frtui— /nveiinicai-lW  Mrih 
— Mortgage^Depreciation  o/ preperiy.— A  pnc  a 
inirest  in  real  securities  does  not  authooss  tiateili 
lend  money  on  mortgage  of  freehold  prauM,  h 
value  of  which  depends  upon  a  tnds  th»  tsM 
on. 

Trustees  of  a  will  with  power  to  bfeik  ia  vi 
securities  invested  £8,000  on  mortgac^  o(  a  fnchi 
brick-yard  worth,  aocording  to  aa  iakfmki 
valuation,  more  than  £8,000,  iodadingbafldiagin^ 
machinery,  as  a  going  concern.  TbeyalsBiniM 
£2,000  on  mortgage  of  freehold  oottagsi.  Bod 
properties  had  greatly  depredated  in  valos. 

Held,  that  the  £3,000  vras  reaUy  bvsilad  oa  tt 
security  of  a  tiade;  that  that  was  not  soflMinil 
the  will,  and  that  the  trustees  wera  UaUe  for  tki  k 
of  the  funds  ;  but  that  they  were  not  liaUs  Ivfl 
£2,000,  as  the  evidence  showed  that  thsj  had  aoMi 
prudent  men  of  business,  and  were  not  aniwanHifc 
the  deterioration  of  the  property.  -^  WM^  i 
Learoyd^  asLD.  t.o.b.  450—82  (%•  D.  19«;5SIkI 
(Jh.  528 ;  54  L.  T.  491. 

15.  Bfhuh  of  trust^Married  woman  Mi- 
LiabiUty  of  husband  —  Ob-fr tufoa— JadoM^rl 
cases  before  the  Married  Women's  Pnpar^  A4jR 
where  a  married  woman  is  a  trustes^  hsr  ksv 
liable  for  all  her  breaches  of  trust,  sad  ttaifeij 
distinction  to  be  made  between  aoti?s  toMto* 
omissioxis.  ^^ 

A  trustee  who  leaves  the  managemsat  ol  fktm 
property  entirely  to  his  co-trustee  ^■■"V/f'! 
indemnity  from  the  co-trustee  for  loss  ooeaMi  9 
honest  though  erroneous  acts  of  that  eo.twit»^  ^^ 

Decision  of  Kay,  J.,  sfflrmed.— BoAia  t.  inyj 
C.A.  811—81  Ch.  D.  890 ;  55  L.  J.  Ch.  471;  UW 
188. 


tion 


16.  Charity^IntemUxing  of  trust  fwsii"^ 
,. jn  of  oot4r(.— If  trustees  of  a  public  ehaitt** 
cannot  carry  out  the  main  purpose  of  ^  ^' 
directed,  it  is  their  duty  to  apply  to  tba  «^1 
directions.  ,    ^^ 

If  the  capital  of  a  trust  fund  is  bond^nmj 
thetrusteee  with  the  capital  of  anothsctnrtM 
both  funds  having  been  bequeathed  for  ttrg 
public  charity,  and  an  action  is  brought  agriv^ 
trustees  in  respect  of  their  administatka  «2 
f unds^  it  is  for  the  court  to  considsr,  nsdff*^ 
droumstanoes,  what  is  the  best  couse  to  ba  tsi 
the  interest  of  the  diarity.*-^ii<ir0iat  v.  Mf^ 
H.L.— 11  App.  318. 

17.  Investment^Married  iwrnwa— Sgww^J" 
.fiaafratfif  on  aniicipaiian — Mortgags-^OeMi^^ 
Act,  1881,  s.  89.— Trust  funds,  to  which  astf* 
woman  was  absdutdy  enttaed,  suhjeol  to  w*^ 
antidpation,  were  invested  on  mor^*8*  ^  ^'"'^ 
one  of  which  the  trustees  proposed  to  oa&  ili«  ■* 
bdng  within  the  truaU  of  the  aettlesMBt.     ^ 

The  oourt,  on  the  appUoation  of  .^^^fzZ 
woman,  made  an  order  permitting  the  '■w**'L 
remain  unchanged,  iMing  satisfied  that  ■■g^f^ 
would  be  for  her  benefit.— /»  re  Wrigk/^^  !>•»* 
(Ir.)— 15  L.  R.  Ir.  331. 

18.  Investmen^Mortgage-^Ne^igt!^^^ 
^Purchaser  for  mdus  wUhoiU  noto.-^;  ^S 
was  latnuf ad  by  H.  with  a  sua  d  ill#0<»  ^  '^ 
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a  1878.  H.  died  inteatato  in  1879,  P.  aotod  m 
olidtor  for  tha  adminUtratriz  of  H.  and  drew  up  a 
esiduaxy  aoooont  of  H«'8  estate  in  which  P.  r^re- 
anted  that  the  £11,000  was  inTested  in  mortgage  of 
reehold  propertj  at  Cheltenham  of  the  Arm  of  Y.  ft 
S,  On  the  13th  of  October,  1882,  the  property  of  V. 
b  S.  at  Cheltenham  was  mortgaged  to  P.  to  secure 
S50,000.  On  the  12th  of  May,  1883,  P.  wrote  to  the 
MlraiDiatratriz  of  H.  that  a  snm  of  £11,000  belonging 
o  H.'a  estate  was  inTested  on  mortgage  of  the  prop- 
iTtj  and  works  of  the  firm  of  V.  ft  E.  at  Oheltenham. 
fn  Jaly,  1883,  the  firm  of  Y.  ft  £.  was  formed  into  a 
ioint  stock  company  which  was  registered.  In 
Deoember,  1883,  the  property  and  works  of  the  former 
Irm  of  Y.  ft  B.  weie  conveyed  by  P.  to  the  new 
tompany  in  consideiatlon  of  P.  being  allotted  a  certain 
lumber  of  shares  in  the  company.  In  1884  P. 
ilMoonded  and  was  made  bankrupt  and  the  company 
vaa  wound  up. 

Held,  on  a  summons  taken  out  in  the  winding-up 
^Tooeedings  by  the  administratrix  of    fl.,  that  the 
&ppli<:ant  was  entitled  to  priority  o?er  the  company 
bo  the  extent  of  the  £11,000  on  the  ground — first, 
fcSiat  the  statements  in  the  residuary  account  and  in 
tthe  letter  of  the  11th  of  May,  1888,  amounted  to  a 
^edaration  of  trust  by  P.  that,  to  the    extent  of 
£11,000,  the  estate  of  H.  was  entitled  to  the  mortgage 
snarity  of  the  property  of  the  firm  of  "Y.  ft  E.  held 
by  P. ;  secondly,  that  neither  H.  in  his  lifetime  nor 
hie  administratrix   afterwards    had   been   guilty  of 
ne^gence  in  trusting  P.,  their  solicitor,  with  the 
money  to  invest,  or  in  trusting  to  P.'s  representations 
as  to  its  investment;  and,  thirdly,  that  the  onu$  lay 
on  the  party  alleging  the  plea  of  purchase  for  value 
writhout  notice  to  prove  it  clearly,  and  that  the  liqui- 
dator of  the  company  had  not  satisfactorily  proved 
that  the  company  were  purchasers  for  value  from  P. 
without  notice  of  H.'s  charge. 

Cory  V.  %rs,  1  De  G.  J.  ft  Sm.  149,  followed. -- 
In  re  Vernon,  oh.d.  v.o.b.  606—32  Ob.  D.  168 ;  54 
I*  T.  366. 


19.  InvuUnent^Morigage^'NegUgence^Valvaiion 
/or  morl^a^or.— Trustees  advanced  £8,800  to  B.  on 
Mourity  of  a  freehold  house  belonging  to  B.,  and  used 
by  him  as  a  school  in  partnersUp  with  8.  By  the 
deed  of  partnership  B.  was  to  receive  £300  a  year 
ivntoutof  the  profits  of  the  school.  The  advanoe 
was  made  in  reUanee  on  a  report  of  a  surveyor  made 
nnder  the  instruction  of  one  of  the  trustees  as  solici- 
tor to  B.  for  the  purpose  of  a  negotiation  for  a 
mortgage  from  other  trustees.  The  security  proved 
ineofflcient. 

Held,  that  the  trustees  must  replace  the  trust  fund. 
— -IFaJcott  Y.  LywiBf  ch.o.  t.c.b.~54  L.  T.  786. 

20.  Payment  into  couri^OomptUeory  saZs— rrans- 
fer  offundSetUed  Land  Act,  1882  (45  <6  46  Vict. 
c.  38),  M.  2--4,  22,  40,  45.— Where  lands  in  settle- 
meot  had  been  purohased  compulsorily  under  com- 
pulsory powers,  the  court  made  an  order  to  transfer 
to  the  trustees  of  the  settlement  the  fand  in  court 
representing  the  purchase-money. — Ex  parte  Ver- 
gehoyU,  icn.  (Ir.)— 15  L.  B.  Ir.  676. 

21.  Payment  into  eouri^Juriidictior^^DitortHon 
o/irusteeB-^Exerciee  by  oouW.— If  money  vested  in 
trustees  by  a  deed  poll  upon  trust  to  apply  it,  as  they, 
in  their  unoontrolled  discretion,  think  fit  towards 
the  msintenanoe,  education,  or  benefit  of  all  or  any 
of  the  children  of  a  certain  person,  and,  as  to  all  or 
IMtrt  of  such  sum  not  so  applied  before  the  attaining 
by  the  youngest  son  of  the  age  of  twenty-one,  in 
trust  for  all  the  children  in  equal  shares,  is  paid  into 
court  under  the  Trustee  Belief  Acts,  the  court  has 
jnrladlotion  to  exercise  the  same  discretion  as  the 
trustees ;  and  the  residue  of  the  fund,  after  advances 


have  beefi  made,  will  be  divisible  equally  upon  the 
beneficiaries  without  taking  account  of  the  advances. 
— In  re  Aehbumham,  u«b.d.-^54  L.  T.  84. 

22.  Payment  into  eourt^Paymeni  ©««— 'Prfifion— 
Summone^Ord,  55,  r.  2.— An  order  for  psyment  out 
of  court  of  a  sum  exceeding  £1,000  ought  not  to  be 
made  on  summons  but  on  petition. 

In  re  Srandram,  32  W.  R.  180,  25  Oh.  D.  866, 
dissented  from. — In  re  Rhodee  (2),  ch.d.  pba.,  j.  501 
—55  L.  J.  Oh.  477  ;  54  L.  T.  294. 

23.  Payment  into  court-^Payment  out^ Petition'^ 
Summone^Ord.  55,  r.  2. — Money  was  paid  Into 
court  by  executors  under  the  Trustee  Belief  Act, 
1847.  The  fand  comprised  about  £1,500.  £600  was 
ordered  to  be  paid  out,  but  as  to  the  remainder  the 
summons  stood  over  for  further  evidence  as  to  the 
death  of  annuitant. 

Held,  that  the  application  for  payment  out  of  court 
of  the  balance  of  the  funds  must  be  made  by  petition 
and  not  by  summons. — In  re  Evans,  ch.d.  kit,  j. — 
54  L.  T.  527. 

24.  Payment  into  court -^  Pay mieint  out  "^  Sum 
exceeding  £1,000— Pefitfon— Summons ^Orcf.  55,  r. 
2. — An  application  for  payment  out  of  court  of  a  sum 
exceeding  £1,000,  paid  into  court  under  the  Trustee 
Belief  Acts,  ought  to  be  made  by  potitioa  and  not  by 
summons. 

In  re  Brandram,  32  W.  B.  180,  25  Oh.  D.  866, 
dissented  from.— Jn  re  Bhodes  (1),  ch.d.  fba,  j.  270— 
81  Ob.  D.  499. 


25.  Protection  —  Declaration  /or  special 
Turner's  Act  (13  df  14  Vict,  c  35).  s.  IB-^Statute 
Law  Bevision  Act,  1883  (46  i^  47  Vict.  e.  46),  s.  5— 
Ord.  34,  r.  8.— The  protection  given  by  Turner's 
Act  to  trustees  acting  on  the  declaration  of  the  court 
on  a  special  case  is  preserved  by  section  5  of  the 
Statute  Law  Bevision  Act,  1883,  and  by  ord.  34,  r.  8. 
— Forster  v.  Schlesinger,  oh.d.  pba.,  j.— 54  L.  T.  51. 

26.  Belecue-^MistakeSetiing  aside^May.'^A*, 
who  died  in  1856,  bequeathed  half  of  his  personal 
estate  to  his  sister  and  a  quarter  to  each  of  his  two 
nieces,  and  appointed  his  sister  trustee  and  executrix. 
The  residuary  personal  estate  was  mainly  composed 
of  railway  stock,  worth  about  £42,000.  The  two 
nieces,  who  lived  with  their  aunt,  executed  in  1859  a 
release  to  her  of  all  suits  and  causes  of  action  in 
consideration  of  £10,500  paid  to  each  ot  them.  When 
the  release  was  executed  the  railway  stock  had 
greatly  increased  In  value.  The  release  was  drawn 
by  the  aunt's  solicitor,  the  nieces  having  no  independ- 
ent advice,  but  there  was  no  imputation  of  fraud. 
The  aunt  died  In  1879,  and  In  1883  one  of  the  nieces 
broQght  an  action  to  set  aside  the  release  alleging 
that  It  had  been  executed  In  error. 

Held,  that  the  release  was  invalid  and  must  be  set 
aside,  and  that  it  was  unnecessary  for  the  plaintiff  to 
prove  fraud. — Qandy  v.  Maoaulay,  o.a. — 31  Oh.  D.  1. 

27.  Settled  Land  Act,  1882,  s.  ^l-Sale  of  land-^ 
Pfooeeds  of  saie-^Transmistion  to  foreign  country,'^ 
L.  was  entitled  to  a  share  of  land  in  Wales,  and  by  his 
will  devised  the  interest  on  all  money  received  by  his 
executors  from  Wales  to  his  wife  lor  life,  and  after 
her  death  Ids  son  was  to  have  the  whole  on  attaining 
twenty-one.  L.  died  domiciled  in  America,  and  his 
wife  and  son,  a  minor,  were  resident  there.  Trustees 
were  appointed  under  the  Settled  Land  Act  of  the 
share  of  L.  in  the  land,  and  with  the  consent  of  the 
other  beneficiaries  It  was  sold. 

Held,  that  the  court  had  no  power  to  allow  the 
money  to  be  sent  to  America,  and  that.  If  neeessaiy, 
trustees  must  be  appointed  under  the  Act  to  receive 
it  in  that  country.— J^duKxnis  v.  Lloyd,  ob«d.  pia.»  j« 
— 54L.T.  643. 
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28.  Settiimmt  —  DiMretionary  povfer  ^^  Behaie  — 
'  Mcvigage — BaU — Foredomtrt. — Bj  a  marriage  settle- 
ment, exeoated  in  1848,  real  estate  belonging  to  the 
intended  wife  was  Tested  in  trostees  in  fee  on  trast  to 
pay  the  inoome,  daring  the  joint  lifes  of  the  hosband 
and  wife,  to  the  wife  for  her  separate  nse,  without 
power  of  anticipation,  and  after  the  death  of  either 
hnsband  or  wife  npon  trast  to  permit  the  sorrifor  to 
receiTe  the  inoome  for  his  or  her  own  life.    The 
settlement  contained  a  pro?iso  that,  if  the  hosband 
should  surrife  the  wife,  it  should  be  lawful  for  the 
trustees  at  their  option  to  withhold  the  inoome  from 
him  and  to  appropriate  it  as  they  might  think  most 
proper  for  the  benefit  of  him  or  his  children.    After 
the  death  of  the  surriVor  of  the  husband  and  wife 
the  property  was  to  go  as  the  wife  should  by  deed  or 
will  appoint,  with    remainders    o?er  in  default  of 
appointment.    The  original  trustees  of  the  settlement 
allowed  the  husband  and  wife  to  ha?e  possession  of 
the   settlement  and  the  title  deeds  of   the  settled 
property.    In  1858  the  husband  and  wife  Joined  in 
executing  a  mortgage  of  the  settled  property,  con- 
cealing the  settlement  from  the  mortgagee  and  con- 
▼eying  to   him   as   owners   in  fee.     The   husband 
BUTfiTed  the  wife.     New  trustees  of  the  settlement 
were  appointed  after  the  date  of  the  mortgage.    The 
mortgagee  brought  an  action  against  the  husband,  the 
trustees,  and  subsequent  mortgagees,  alleging  that  the 
original  trastees,  by  rendering  the  coneeiSment  of  the 
settlement  possible,  had  forfeited  the  right  of  them- 
sel?es  and  their  successors  in  office  to  exercise,  as 
against  him,  the  discretionary  power,  and  claiming  a 
declaration  that  the  power  was  suspended. 

Held,  that  the  power,  being  in  the  nature  of  a 
trust,  could  not  be  released,  and  that  the  present 
trustees  of  the  settlement  were  bound  to  exercise  it 
according  to  the  best  of  their  judgment. 

The  court,  at  the  request  of  the  second  mortgagee, 
made  an  order  for  sale  of  the  settled  property  and  for 
foreclosure  if  a  sale  should  not  be  eiCected. — 8avl  ▼. 
roUirawii  OH.D.  PEA.,  J,  562 — 54  L.  T.  670. 

29.  iSSsfflsmenI— i\Moero/«a^— (7onssft<o/ceetnique 
ixxktttr-SitiUd  Land  Act,  1882,  $.  2,  su^-Mc^ion  8 ;  «. 
88.— ^Trustees  with  power  of  sale,  to  be  exercised  only 
with  the  oonourrenoe  of  a  person  whose  consent  oan- 
not  be  obtained)  are  not  trustees  within  the  Settled 
Land  Act,  1882.— /n  re  Johmione,  k.b.  (Ir.)  — 17 
I*  B.  Ir.  172. 

30.  Tmanoy  for  life—DUcrdionary  §rud^Hui^ 
hMd  and  ti^e— 8e«M  Land  Ad^  1882,  a.  2,  att5- 
%KiUm9  5,  6 ;  «s.  51,  58,  8tt5-s«cMon  l.'^Lands  were 
devised  to  trustees,  during  J.'i  life,  to  iqpply  the  sur- 
plus inoome,  at  their  discretion,  for  the  maintenance 
or  benefit  of  him  and  his  wife  and  children,  with  a 
proviso  for  defeasance  if  J.  attempted  to  encumber 
his  interest,  in  which  case  the  trustees  were  to  apply 
the  inoome  for  J.  or  other  persons  as  they  should  think 
fit. 

Held,  that  J.  and  his  wife  did  not  constitute  the 
tenant  for  life  of  the  land  under  the  Settled  Land 
Act. 

Decision  of  Pearson,  J.  (reported  33  W.  B.  899 j, 
affirmed. — Athineon  ▼•  Bruce,  o.a.  445—31  Oh.  D. 
577  ;  64  L.  T.  403, 

81.  Vesting  order — Vendor  and  purchaser-^Con" 
tract  for  $al&-^Death  of  vendor.— ^Where  a  tendor, 
after  contracting  to  sell  real  estate,  dies  before  he  has 
eltecuted  the  conveyance^  he  will  not  be  oonddeted  as 
trustee  of  the  estate  for  the  purchaser  so  as  to  enable 
the  court  to  etendse  the  power,  under  the  Trustee 
Acts,  of  testing  the  estate  in  the  purchaser,  unleiSs  the 
right  to'  the  spdloifle  performance  of  the  contract  has 
been  eftaUiahed  by  a  decree  of  the  ooorti  ot  th^  ^ 


tract  has  been  executed  by  the  purehase-BOM^  ki| 
been  paid. 

Tn  re  Carpenter,  Say,  418,^2  W.  B.  Ob.1%.1^ 
approved  and  followed. 

In  re  Lowry'e  Will,  21  W.  B.  428,  L.  B.  lll| 
78,  doubted.— Jn  re  Colling,  lus.  464-3S(liIl 
333 ;  55  L.  J.  Oh.  486  ;  54  L.  T.  809. 

32.  WUlr^Oonvereum — ^Poslpoaaiiea^-lniW 
--Irith  land^DebenUurtB  —  OorporaiiM  Ai- 
SetOed  Land  Act,  1882,  ss.  3,  21,  SS-Ioooi  idvi- 
ties  loans  Act,  1875  (38  db  39  VieLc.93),i,tl^^ 
testator  directed  that  hie  peraoaal  sststo  iMiki 
converted  and  the  prooeads  invested  \a  Uaik 
Lreland. 

HeU,  that  it  would  be  most  improtat  to  ds  a 
now,  and  that  the  trnsteea  must  retain  tbs  pen 
in  ito  present  condition  imta  th^  eoold  mkifcaf 
out  the  testator's  wishes* 

Part  of  the  fund  was  invested  in  LLveipoolllMBi 

a-half  per  Oent.  Corporation  Stock. 

Held,  that,  under  the  oombined  opentioa  d  thi 
Settled  Land  Act,  1882,  s.  21,  and  the  Loal  AiM 
ties  Loans  Act,  1875,  s.  27,  the  tnitaeiveRi^ 
authorised,  in  the  absence  of  evidence  ss  to  t^  «■* 
tion  ot  the  stock,  to  retain  it.^Makerljf  i.  MMf 
OH.D.  v.cB.  771 ;  54  L.  T.  164. 


33.    Wni-'InfanU'-Acewnu[aH(»-MaUimm 
—  The   testator  gave  real  and   penonal  6*i« 
considerable    amount   to    trustees    upon   twt J^| 
invest  and  accumulate  the  income  for  tijjf*! 
years,  and  then  he  gave   the   same  to  C  v^l 
with  remainder  to  her  eon  W.  for  life,  sad  ^J 
death  to  his  chUdren  in  tail  male,  wfthMtfTA 
her  son  J.  for  life,  with  remainder  to  her  *rMf 
tail  male.    0.  was  a  widow  with  three  sooi  mm 
daughters  all  dependent  upon  her,  and  ber 
insufficient  for  the  suitable  maintenance  >^      ^ 
of  her  famUy.    There  were  questions  im>  tJ 
decision  as  to  the  efftet  of  thewffloathetii^^ 
real  estate.  m 

The  court  directed  the  tnwtees  ^J^\t 
annual  sum  out  of  the  inoome  of  the  ts^wnrj 
sonal  estate  for  the  maintenance  s&d  f^'^'V 
her  three  sons,  notwithstanding  the  dirsciioB  »^ 
mulation.  ../^nOB. 

Eavdwik  v.  Havela^  29  W.  B.  859,  It  ft.  ft»J 
followed.— CoKmm  v.  OoUina,  ohj).  ph.**-''^ 
Oh.  D.  229 ;  55  L.  J.  Oh.  672 ;  55  L.  T.  Jl 

See  also 
Building 
15;  Got, 
sootland, 
20;  Will,  14,  18,37,53,54. 

TUBNEB'S  ACT.— See  TnusiM*  25. 

ULTRA  r/i?i?5.— See  BuiLDnro  ftx'"'T»''^ 
PAKT,  28—31 ;  Local  GovMuocswii  *i  ^^ »  ^^ 

OOBPOBATIOK,  1. 

tJNDISOLOSED    PBIN0IPAL,-8«e  P^*^'^ 

AOBNT,  5. 

Vm>\m  INFLTJENOB.— See  StnLBon,  ^'  * 

58. 
UNDUE  PBEPEBENCK— See  Bailwai,  10. 
UNIVBB8ITY  OOUBT.--See  Jvva»otm 

VAOCINATION :—  «^  .  «A  « «^- 

Vaccination  Ad,  1887  (30  J  81  ^cfc  c.^  ^. 
Drfatilt  of  appeardnce  of  P^^^^^^^^'^'^jii  W  ^ 
— An  order  for  the  vftccinatioa  d  ■  ^  ||i; 
made  under  section  31  ot  ^^^*^^idf^ 
in  the  absence  of  a  parent  it  be  ^?^^$U 

-  -^-ned  to  apl^eat  befdre  a  justiw  Wt  »■  '^ 
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•o.— 22^.  ▼.  Orawfcrd,  a<B.D,  789—17  Q.  B,  D.  191 ; 
65  K  J.  M.  0.  166. 
VBNDOB  and  PUB0HA8BE:— 

1.  CondUioM  vf  $dU-^DepreciaU>ry  condition^ 
Lea$e~-Underlecue.^TinBteeB  for  sale  sold  bj  auction 
certain  leasehold  properties.  The  conditions  of  sale 
stipulated  that  no  objection  should  be  made  if  any 
lease  was  an  underlease,  or  that  the  premises  were 
held  on  the  same  lease  with  other  property,  or  that 
the  same  were  liable  to  superior  rents  or  ooTenants. 

Held,  that  the  solioitor  who  prepared  the  oonditions 
ahonld  hate  asoertained  whether  the  leases  were, 
ondadeases  or  not ;  that  there  shonld  have  been  a' 
statement  of  f aot  as  to  eaoh  lot,  and  not  a  statement 
which  might  applj  to  any  lot;  and  that  this  was  a 
depreoiatory  condition  which  ought  not  to  have  been 
inserted  by  the  trustees.— /n  re  Bayner  and  Oreen' 
away^  okd.  xat,  j.— 63  L.  T.  496. 

2.  Oondittcm  of  ial&^MUdeBcripiian — OampenBa' 
Uanr^BeieiMion, — At  a  sale  by  auction  the  property 
sold  was  stated  in  the  particulars  to  consist  of  4a.  8r. 
37p.,  let  at  a  certain  rent.  One  of  the  oonditions  of 
sale  stated  that  eaoh  lot  was  believed,  and  should  be 
taken,  to  be  correctly  described  as  to  quantity  and 
otherwise,  and  the  respective  purchasers  should  be 
deemed  to  buy  with  full  knowledge  of  the  state  of  the 
property  as  to  repairs  and  otherwise,  and  no  error, 
misstatement,  or  misdescription  was  to  annul  the  sale, 
nor  should  any  compensation  be  allowed  in  respect 
thereof.  Another  condition  of  sale  stated  that  the 
purohaidr  should  send  in  his  requisitions  in  respect 
of  the  title  and  of  all  matters  appearing  upon  the 
abstract  or  the  particulais  or  conditions  of  sale  within 
a  certain  time;  and  another  condition  provided  that, 
if  the  purchaser  should  insist  on  any  requisition  whidi 
the  vendor  should  be  unable  or  unwilling  to  comply 
with,  the  vendor  mtght^  by  notioe»  annul  the  mIc 
without  compensation.    When  the  abstract  was  sent 

.  in  the  property  was  found  to  consist  of  8a.  Ir*  87p. 
only,  though  the  rent  was  correctly  stated,  but  the 
error  was  unintentional.  The  purchaser  having  sent 
in  a  requisition  dctlming  compensation,  the  vendor 
gave  notice  rescinding  the  oontmot. 

Held,.  (Iiopes,  L.J.,  dissenting)  that,  though  the 
error  in  quantity  amounted  to  one^third,  the  purchaser 
was  precluded  by  the  oonditions  from  claiming  com- 
pensation ;  and  that  the  purohaser's  requisition  was 
"  in  respect  of  a  matter  appearing  upon  the  particulars 
of  sale,**  and  the  vendor  had  a  right  to  annul  the 
oontract. 

Judgment  of  Bacon,  V.O.,  reversed.-*/n  re  Terry 
and  White,  aA.  379—82  Oh.  D.  1 ;  66  L.  J.  Oh.  346 ; 
64  L.  T.  363. 

8.  OandUiom  qfiai^^Pawif  to  mcind-^Oaprieiona 
eoBere^ie.— Oonditions  of  sale  provided  that  if  any  pur. 
ohaser  should  insist  on  any  requisition  as  to  the  title  ' 
which  the  vendors  should  consider  themselves  unable, 
or  on  the  ground  of  expense  or  for  any  other  reason 
should  be  unwilling  to  remove  or  comply  with,  the 
vendoia  might  by  writing  annul  the  sale.  On  the  4th 
of  July,  1884,  after  receipt  of  the  abstract  of  title, 
and  before  comparing  the  deeds,  the  purchaser  sent 
in  requisitions,  one  of  which  required  a  oopy  of  plans  > 
and  certain  leasee.  Another  requisition  required  an 
abstract  of  certain  deeds  recited  in  an  abstracted  deed, 
and  a  third  requisition  required  a  copy  of  the  schedule 
to  another  deed.  The  vendors  replied  that  they  would 
furnish  the  copy  phms  at  the  purohaser's  expense ; 
that  they  must  decline  to  furnish  the  abstract  re- 
quired, and  that,  as  the  schedule  did  not  appear  to 
alEeot  the  property,  they  could  not  comply  with 
the  requisition  lor  a  oopy  of  it*  The  purchaser,  before 
receiving  the  answers,  inspected  the  deeda  at  the  oJBoe 
'  d  ihe  fftltrttpfi  of  tbc  nciteageM*    Hie  loUjOitoiiy  on 


the  33nd  of  August,  wrote  that  the  plans  must  be 
furnished  at  the  vendors'  expense ;  that  the  requisi- 
tion as  to  the  further  abstract  must  be  complied  with ; 
and  that  the  oopy  schedule  must  be  supplied.  The 
vendolrs  then  gave  a  notice  rescinding  the  oontract. 

Held  (ai&rming  the  decision  of  Bacon,  Y.O.),  that 
the  conduct  of  the  vendors  was  not  unreasonable ; 
that  they  were  not  bound  to  state  their  reasons  when 
answering  the  requisitions;  and  that  they  had  the 
right  to  resdod  the  contract. — In  re  Glenton  and 
B^deny  o.a.— 63  L.  T.  484. 

4.  Oonditiona  of  eal&^Begi$tration^E!xpen$eB  <^ 
aeareh-^Oimveyancing  Act,  1881  (44  A  46  Vici,  c. 
41),  s.  3,  iub-eedtion  6.— If  oonditions  of  sale  do  not 
provide  for  the  expense  of  registry  searches,  the 
vendor  must  furnish  .the  searches  at  his  own  expense. 
— In  re  Murray  and  Hegariy,  v.a  (Ir.)— 16  L.  B.  Ir. 
610. 

6.  Conditions  ofeale~^Sequ%$itione^Ineumhranoe$. 
— Conditions  of  sale  of  leasehold  property  provided 
that  no  requisition  should  be  made  in  respect  of  title 
prior  to  a  conveyance  to  the  vendor's  testator  in  1869. 
The  purchaser  discovered  two  Judgment  mortgages 
against  the  property  before  that  date. 

Held,  that  the  purchaser  was  entitled  to  show  the 
vendor^s  title  was  defective. — In  re  Davye  and  Saurin, 
v.a  (Ir.)— 17  L.  B.  lip.  834. 

6.  Condiiione  of  sale -^  Rente  and  profits — Sale 
hy  court  —  Form  of  order,  —  The  conditions  of 
sale  of  freehold  property  sold  under  an  order  in  an 
administration  action  provided  that  the  purchaser 
should  pay  the  balance  of  the  purchase-money  into 
court  on  or  before  the  Slst  of  July,  1886,  or,  in  default 
of  so  doing,  should  be  charged  with  interest  until  pay- 
ment, and  that  on  such  payment  the  purchaser  should 
be  entitled  to  possession,  or  to  the  rents  and  profits 
from  the  21st  of  July,  1886.  The  purchaser  refused 
to  comply  with  the  condition,  and  was  ordered  to  pay 
the  balance  into  court.  The  purchaser  applied  that 
the  order  might  be  amended  by  adding  the  words 
"  Less  the  rents  and  profits  of  the  premises  from  the 
21st  of  July,  1886." 

Held,  that  the  words  ought  not  to  be  added  to  the 
order. — Dayi,  Bonaini,  oh.d.  xat,  j.— 64  L.  T.  667. 

7.  DepoHt^FaUure  of  title -^Interett-^Ooete.^ 
Where  a  vendor's  title  is  held  bad  on  a  snmmons 
under  the  Vendor  and  Purchaser  Aot,  1874|  the  court 
has  Jurisdiction,  on  ordering  the  deposit  to  be  retumedi 
to  order  the  vendor  to  pay  interest  thereon  and  the 
oosts  which  the  purchaser  has  thrown  away  in  in- 
vestigating the  title*— /n  re  Hargreai9e$  and  TAompsott, 
CA.  708—82  Oh.  D.  464* 

8.  Intereet—Dday—Wilfid  de/atdt-^Ahsenee  of 
vtndor^VendoT  and  Purchaser  Act,  1874  (8?  db  38 
Vict*  c.  78),  s.  9^5ummontf.— A  contract  provided 
that  a  purchase  was  to  be  completed  by  a  stipulated 
day,  and  that  if  from  any  cause  whatever  other  than 
wUful  default  on  the  part  of  the  vendor  the  completion 
should  be  delayed  beyond  that  day,  the  purchase- 
money  was  to  bear  interest.  The  engrossment  was 
sent  to  the  vendor's  solicitors  by  the  day  fixed  for 
completioni  but  the  vendor  had  gone  abroad  two  days 
previously,  and  his  execution  of  the  conveyance  was 
consequently  delayed.  There  was  also  some  subse- 
quent delay  in  obtaining  the  execution  of  the  convey* . 
ance  by  mortgagees.  On  completion  the  purchasers 
paid  interest  under  protest,  and  took  out  a  summons 
under  the  Vendor  and  Purchaser  Act  that  the  vendor 
might  be  ordered  to  repay  the  amounts 

Bacon,  V.0.»  dismissed  the  smnmoBs  on  the  ground 
that  there  was  no  Jurisdiction  under  ihe  Vendor  And 
Purchaser  Aot  to  order  the  interest  to  be  returned, 
and  thai  for  that  pupcie  an  actton  wae  neopmiy. 
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Oa  the  appeal  the  Tendor  raiaed  this  objeotion,  and 
the  ooart  ga?e  no  deciaion  on  the  point. 

Held,  by  the  Oourt  of  Appeal,  that  the  ?endor  in 
being  abeent  on  the  daj  fixed  for  completion  had  been 
guiltj  of  wilful  default,  and  that  in  respect  of  so  mnoh 
of  the  delaj  as  had  been  caused  by  his  absence  the 
interest  must  be  repaid. 

Decision  of  Baocn,  V.O.  (33  W.  E.  516,  29  Ch.  D. 
691),  reversed. — In  re  Young  and  HavBtonf  ca.  84 — 
31  Ob.  D.  168 ;  53  L.  T.  837. 

9.  Lands  Clawes  Consaidation  Ad,  1845  (8  <fe  9 
Vid.  c.  18), «.  d^Peraon  under  diedbility'^Gertificate 
of  $urvtyor--Vdluation^8pecific  performanee,'-^ThB 
certificate  or  declaration  in  writing  required  by  sec- 
tion 9  of  the  Lands  Glauses  Oonsolidation  Act,  1845, 
on  sales  of  land  by  persons  under  disability,  to  be 
annexed  by  the  surveyors  to  their  valnatioD,  is  an 
essential  part  of  the  procedure  under  the  section,  and 
in  the  absence  of  such  certificate  or  declaration, 
specific  performance  of  an  agreement  made  under 
the  statute  with  a  person  under  disability  will  not  be 
decreed  against  such  person. — Bridgend  Oas  and  Water 
Co.  ▼.  Earl  of  Dunraven,  oh.d.  chi.,  j.  119—31  Oh.  D. 
219;  55  L.  J.  Oh.  91  ;  53  L.  T.  714. 

10.  Miirepreaeniation  —  BesiricHie  eovenanie  — 
Non-iiadoaure-^Eeaisiuion — Reeovery  of  depoait — 
Conveyancing  Ad,  1881,  s.  3,  auh-aediona  3,  11.— 
Where  a  property  is  put  up  for  sale  by  a  vendor  with 
the  Intention  of  selling  the  whole  in  lots,  and  re* 
striotiTe  covenants  are  entered  into  with  the  vendor 
by  each  of  the  vendees,  it  is  a  question  of  fact  whether 
the  purchasers  of  the  different  lots  intended  to 
covenant  in  favour  of  the  other  purchasers.  If  such 
was,  in  fact,  their  intention  the  court  will  enforce 
those  covenants  between  the  different  purchasers  and 
their  assigns. 

The  owner  of  land  put  up  a  property  for  sale 
by  auction  in  1865,  and  gradually  sold  it  off  during 
1865, 1866,  and  1867  in  different  lots,  partly  by  auc- 
tion and  partly  by  private  contract,  to  different  pur- 
chasers, but  under  the  same  conditions  of  sale. 
Oovenants  were  entered  into  by  the  purchasers  {inter 
alia)  not  to  use  the  land  as  a  brickyard.  The  defend- 
ant acquired  one  of  these  lots  subsequently  without 
notice  of  the  covenants.  In  1882  the  plaintiffs,  a 
company  for  manufacturing  bricks,  contracted  to 
purchase  the  defendant's  lot  under  conditions  of  sale 
stating  that  the  property  was  sold  subject  to  any 
matter  or  thing  affecting  the  same  whether  disclosed 
at  the  time  of  sale  or  not,  and  providing  that  any 
error  or  omission  in  the  particulars  should  not  annid 
the  sale  nor  entitle  the  purchaser  to  compensation. 
The  existence  of  the  restrictive  covenants  was  not  tc- 
ferred  to  in  the  contract  nor  in  the  conditions  of  sale. 
During  the  negotiations  the  defendant  said  that  there 
were  restrictions,  but  the  defendant's  solicitor,  on 
being  appealed  to,  stated  that  he  was  not  aware  of 
any,  though  he  did  not  add  that  he  had  not  read  the 
deeds  prior  to  the  root  of  title.  The  plaintiffs  paid 
a  deposit,  and,  having  subsequently  discovered  that 
there  were  restrictive  oovenants,  claimed  to  rescind 
the  contract  and  to  recover  the  amount  of  their  de- 
posit. 

Held,  that  defendant  could  not  enforce  the  contract, 
and  that  the  plaintifEs  were  entitled  to  have  rescission 
of  the  contract  and  a  return  of  the  deposit  on  the 
ground  that  the  statement  of  the  defendant's  solicitor 
amounted  to  a  misrepresentation. — NoUingJiam  P<Ueni 
Brick  and  Tile  Co.  v.  Butler,  ca.  405—16  Q.  B.  D. 
778;  55  L.  J.  Q.  B.  405;  54 L.  T.  444. 

11.  MiarepnaentaUon^Scde  hy  oourl.— 'It  does  not 
follow  from  the  fact  that  information  on  some  material 
points  is^ftored,  or  is  given  on  request,  by  a  purchaser 
fiQn  the  oouit,  that  inloxmattoa  moat  be  giten  on  all 


other  points  as  to  which  it  ii  nMther  offflnd  ok  » 
quested,  and  as  to  which  thpre  is  no  positive  oc  ia|U 
misrepresentation  in  what  is  actually  ststsd. 

Decision  of  the  Oourt  of  Appsal  (38  W.  B.  tli, 
27  Oh.  D.  424)  reversed  on  the  evidence;  oria  i 
Fry,  J.  131  W.  E.  540,  23  Oh.  D.  302).  ratoni- 
Cocika  V.  BoaweU,  hj..— 11  App.  232 ;  55  L  T.  a. 

12.  ParUeulara^MiadeacripUm'-SpeidJkrBfn' 
anee.— The  particulars  of  aale,  surest  to  liA  1 
ooDtraot  for  sale  of  a  property  was  made,  nkaik 
the  Yarsop  farm,  a  farm  of  605^  aens,  psit  oi  fti 
proper^  as  "  now  in  the  oooapatloD  of  MlH/.M 
on  a  yearly  tenancy  at  the  moderate  redaoaix«U«( 
£720."    HaU  had,   previooaly  to  the  ptftisslsn  it 
sale  being  finally  settled,  written  to  mj  Vaai  h 
<*  wanted  to  give  up  Yaiaop  February  nert,"  ssi  Oit 
he  had  not  found  the  fann  answer.   ThepWstil 
answered,  pointing  out  to  HaU  that  he  most  MiiUB 
a  formal  notice  at  the  right  time  (whieh  hai  sotte 
arrived).    The  auctioneer,  before  finally  setfliigtti 
particulars,  was  aware  of  this  correspoadsBoe,  bsttk 
purchaser  was  not  informed  of  it    The  prqpii^  n 
essentiaUy  residential,  with  Tory  good  shooting  ud  a 
acreage  of  4,400  acres. 

Held,  that,  the  pUintiff  and  the  auetioDea  bmr 
acted  in  perfect  good  faith,  a  person  who  hsd  eoatiHM 
to  purchase  the  property,  subject  to  the  paitisoliBrf 
sale,  could  not  be  relieved  of  his  contnot  m  fe 
ground  of  misrepresentation  because  he  hsd  Sottas 
informed  of  Hall's  intention  to  quit,  "w**j" 
maxim  **  caveat  emptor  "  applied.  —  Dmofei  i 
Charaley,  ch.d.  xly,  j,  391—54  L.  T.  372. 

13.  Receipt  —  Mortgage  —  Fower  ofaah^M^ 
fnortgageea — Apportionmeni, — ^Land  wss  w^ 
to  two  mortgagees  to  secnre  repayment  of  iif 
advanced  by  and  belonging  to  them  00  •)■ 
acconnt.  The  deed  contained  the  usual  pow«  «*^ 
and  declared  that  the  receipt  of  the  nortgyj 


their  assigns  shonld  be  a  valid  disohafgs  topoW 
and  that  the  power  might  be  exercised  by  WT  P^ 


entitled  to  give  a  discharge.  The  two  1  ^^ 
assigned  their  shares  separately  to  two  sstsottoa"^ 
who  Joined  in  exercising  the  power  of  wis.  ^^ 
Held,  that  the  purchase-money  did  no*  wpJJ*"! 
mortgage  debt,  but  the  price  payable  to  ^PJJL 
whom  the  power  of  sale  was  vestsd,  <mJ*»_ 
Joint  receipt  of  the  vendors  was  a  8«»*  *Jt 
without  apportionment — In  re  Peirktr  em  w^ 
CH.D.  XAT,  7.-54  L.  T.  750. 

14.  Beadaaion  —  Poaaeaaary  ««•  —  ^^'»*"f!^ 
purchaser  of  adjacent  ?ond— iToticfc— G^  jJ'fVj 
a  house,  contracted  with  the  trustees  o' '^'^ 
will  to  purchase  the  reversion  of  his  la«^f^ 
to  the  contract  the  tmsteee  had  sold  tts  t^ 
house,  known  as  Yeralam  House,  to  W.,  ■■- 
covenanted  with  W.  that  they,  the  wm<«v^ 
not,  either  alone,  or  jointly  with  aay  ^.^ 
persons,  take  proceedings  to  prevent  the  ■"JJ:^ 
House,  or  any  other  house  or  ereotioBa  ^^ 
thereafter  be  constructed  on  the  said  V^'^  ^ 
used  or  occupied  by  convalesosot,  fWi  ,^. 
patisnts."  After  the  contract  G.  w  ww^Tft 
W.*s  solicitors  of  the  existence  of  thii  «»«r:  ^ 
sued  to  rescind  his  contract,  on  ths  6»oB^,|k 
covenant  would  be  binding  on  bim  as  pBi«B^ 
notice.  _j  ^gf 

Held,  that  the  covenant  wae  a  tMta  ^J^^gj 
nant  binding  on  the  Tendon  only,  sod  d»  v^ 
way  bind  G.  ^^t^^ 

a.  also  Bought  leMdaddi  on  thsgiow"^rj^ 
the  premises  contracted  to  be  sold  ^J^  ^JlM*' 
part  of  the  waste  of  the  manor,  aodala  w*""^ 
the  vendors.  ^  . h^'^0^ 

Held,  that,  «•  thii  piiweol  Ittd  hw"^ 
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by  the  Tendon,  and  had  been  in  poMearion  of  Q. 
as  their  leeMO  sbioe  187S,  a  good  potMMory  title 
had  been  ehown  to  it,  and  that  G.  wae  not  entitled 
to  reeduion  on  either  gronnd.— G^rovet  t.  Loeme$, 
OH.]>.  T.o.B.  94^65  L.  J.  Oh.  52. 

15.  TiOe^DUuted  Burial  GrouncU  Ad,  1884  (47 
<fe  48  Vid.  c  72),  M.  2,  3,  6-^ Local  Act-^Fower  of 
•a2e.— Hereditaments,  formerly  need  as  a  bnrlal 
Sroand,  were,  by  a  local  Act,  veeted  in  tcuateee,  with 
power  to  sell  or  grant  leasee  for  buUding  purposes. 
After  the  passing  of  the  Disosed  Burial  Grounds 
Act,  1884,  the  trustees  oontraoted  to  sell  the  heredita- 
ments to  O.  as  land  adapted  for  building.  One  of 
the  conditions  of  sale  stated  that,  notwithstanding  the 
Act  of  1884,  the  Tendors  believed  they  were  entitled 
to  sell  the  hereditamenta  as  building  lands,  as  section 
5  ezempfed  from  the  operation  of  the  Aot  *'  bnrial 
Sioundi  which  had  been  sold  or  disposed  of  under  the 
authori^  of  any  Aot  of  Parliament." 

Held,  on  a  summons  by  the  vendors  under  the 
Vendor  and  Pnrohaser  Act,  1874,  that  the  condition 
referred  to  was  not  sui&ciently  explicit  to  bind  the 
purchaser,  as  it  only  amounted  to  a  statement  of 
belief  by  the  Tenders  of  their  legal  right  to  sell  the 
land  for  building  purposes. 

Held,  also,  that  the  provisions  of  the  local  Act  did 
not  operate  as  a  sale  or  disposition  within  the  meaning 
of  section  5  of  the  Act  of  1884,  and  therefore,  after 
the  passing  of  the  Act,  the  trustees  could  neither 
themselves  erect  buildings  on  the  hereditaments  nor, 
after  that  date,  exercise  the  powers  of  sale  or  leasing 
for  building  purposes  authorised  by  the  local  Act.— 
Jii  re  St.  8aviour*B  Trusteu,  ch.d.  v.o.b.  224—81 
Cb.  D.  412 ;  55  L.  J.  Oh.  269;  54  L.  T.  9. 

1 6.  TiOe  —  Executor  —  Leaaehold — Dehy.  <—  The 
testator  died  possessed  of  a  leasehold  held  for  a  long 
term,  subject  to  which  he  left  his  estate  to  his  execu- 
tors in  trust  to  pay  certain  annuities.  There  was  no 
bequest  of  the  term  and  no  disposition  of  the  residue. 
After  a  lapse  of  thirfy-seven  years  the  executors  put 
up  the  leasehold  for  sale  by  auction,  the  conditions  of 
sale  providing  that  no  person  other  than  the  execu- 
tors should  be  required  to  execute  the  assignment. 
No  necessity  was  alleged  for  the  sale,  and  it  did  not 
appear  that  any  debts  were  outstanding. 

Held  (ai&rming  the  decision  of  Ohatterton,  Y.C), 
that  the  executors  had  no  title  to  sell.— /n  re  Moly^ 
neux  and  White,  o.a.  (Ir.}— 16  L.  B.  Ir.  383. 

17.  TiUe—Failufe^Bdum  of  depoeit-^Ooite  of 
invatigaiing  title, — Upon  a  summons  by  a  purchaser 
under  the  Vendor  and  Purchaser  Act,  1874,  an  order 
was  made  declaring  that  a  good  title  had  not  been 
shown  by  the  vendor,  and  directing  a  return  of  the 
deposit  with  interest,  and  payment  of  the  purchaser's 
costs  of  the  summons. 

Held,  upon  the  summons,  that  the  purchaser's  costs 
of  investigating  the  title  must  be  included  in  bis  costs 
of  the  summons. 

In  re  Eiggine  and  Bitchman^  30  W.  B.  700,  21 
,  Cb.  D.  95,  followed. —  Yielding  v.  Westhrook^  ch.d. 
PiA.,  /.  397—31  Ch.  D.  344;  55  L.  J.  Oh.  496;  54 
li.  T.  531. 

18.  TiUe — Non'-inveetigaiion — Comtruetive  notice 
'^Conveyancing  Ad,  1882,  «.  3,  eub'Sedione  1,  2. — 
A  purchaser  or  mortgagee  who  makes  no  investigation 
of  title  is  affected  with  constructive  notice  of  what- 
ever Le  would  have  ascertained  upon  the  usual  in- 
vestigation of  title. — Earl  of  Oainehorough  v.  Wat- 
comh  Terra^Cotta  Clay  Co.^  ch.d.  nor.,  j.— 54 
L.J.Ch.  991;  58  L.  T.  117. 

19.  TUU^'*Pr0knGed"UU^^Rightofentry'-For^ 
fi§uf9^KnewUdg$  qf  purBhatar^Murom  qfproo/'^ 


82  Hen.  8,  c  .9,  s.  2— iisaZ  Property  Law  Amend" 
meni  Ad,  1845  (8  <ft  9  Vid.  e.  106),  «.  6.— In  an 
action  for  a  forfeiture  under  32  Hen.  8,  c.  9,  s.  2, 
against  the  buyer  of  a  right  of  entry  since  8  ft  9  Vict, 
c.  106,  s.  6,  the  onue  is  upon  the  plaintiff  to  prove 
that  the  title  was  bad|  and  also  that  the  puiohafer 
knew  it  to  be  **  pretenoed "  and  fictitious,  bnt  the 
mere  fact  that  the  right  purchased  was  barred  by  the 
Statute  of  Limitations  at  the  time  of  the  sale  is  not 
sufficient  to  render  the  title  "  pretenced." — Kennwly 
V.  Lyell,  a.B.D.— 15  Q.  B.  D.  491. 

20.  Title— SeUlemBnt-^Tenaney  for  li/e—Sdiled 
Land  Act,  1882  (45  (fe46  Vict.  e.  38),  s.  i,»uh'aedions 
5,  6. — Under  a  settlement  land  was  appointed  to  the 
use  that  trustees  might  thenceforth,  during  the  Joint 
lives  of  a  father  and  his  son  W.,  receive  a  yearly 
rent-charge  of  £300  to  be  charged  on  the  land,  and, 
subject  thereto,  the  land  was  to  be  to  the  use  of  the 
father  for  his  life,  and  after  his  death  to  the  use  of  the 
trustees  daring  the  life  of  W.,  and  after  his  death  to 
the  use  of  his  sons  successively  in  tail  male,  with  re- 
mainder to  the  use  of  the  trustees  during  the  life  of 
the  father's  son  O.,  with  remainders  over.  It  was 
declared  that  the  appointment!  of  the  rent-charge 
and  the  reversionary  life  estates  appointed  to  the 
trustees  were  made  on  trust  that  the  trustees  should, 
as  soon  as  might  be,  absolutely  sell  the  rent- charge 
and  the  life  estates,  and  should,  after  paying  costs 
and  succession  duty,  pay  the  proceeds  of  sale  to  W. 
and  G.  in  equal  shares  as  tenants  in  common.  It 
was  provided  that,  until  sale,  the  rent-charge  and  the 
rents  and  profits  of  the  life  estates  should  be  paid  to 
W.  and  G.  in  equal  shares  as  tenants  in  common.  W. 
and  G.  covenanted  with  the  father,  and  also  separately 
with  the  trustees,  that  neither  of  them  would  claim 
to  have  the  rent-charge  and  life  estates  thereby  ap- 
pointed made  oyer  to  them  or  either  of  them  in  specie, 
it  being  the  intention  of  the  parties  that  the  trusts  for 
sale  should  be  absolute  and  irrevocable,  notwith- 
standing any  law  or  equity  authorising  beneficiaries 
of  proceeds  of  sale  to  elect  to  taxe  the  property  in 
lieu  of  the  proceeds  of  sale.  After  the  death  of  the 
father  liV.  and  G.  contracted  to  sell  some  of  the  land 
in  fee.  The  purchaser  objected  that  the  vendors  had 
only  limited  interests  under  the  settlement,  and  that 
they  were  not  tenants  for  life  within  the  Settled  Land 
Act,  1882,  and  could  not  make  a  good  title. 

Held,  that,  as  either  W.  or  G,  alone,  or  both  of 
them  together,  might  bid  at  any  sale  by  the.  trustees, 
they  mu9t  be  treated  as  if  they  had  bought  the  life 
estates  back,  in  which  case  they  would  be  tenants  for 
life,  and  could  sell  under  the  powers  of  the  Act.— //» 
re  Hale  and  Olarkf  ch.d.  pea.,  j.  624—55  L.  J.  Gh.  550. 

21.  TUle^Will^Sale  by  executriao— Concurrence 
of  legateee---Oonditiona  of  sa^e.— A.,  who  died  in 
1868,  by  his  will  left  all  his  property  to  A.  and  B. 
upon  trust  in  the  first  place  to  pay  his  debts,  and 
subject  thereto  in  trust  for  his  wife  and  children, 
and  he  appointed  A.,  B.,  and  M.  his  executors.  M. 
alone  proved  the  wiU.  In  1885  M.  put  up  for  sale 
certain  leasehold  property  of  the  testator,  the  condi- 
tions of  sale  providing  that  the  purchaser  should  not 
require  any  of  the  legatees  to  be  parties  to  the  con- 
veyance. The  purchaser  objected  to  the  title,  on  the 
ground  that  a  good  title  could  not  be  made  without 
the  concurrence  of  B.  and  of  the  legatees  of  the  lease- 
holds. 

Held,  that  the  executrix  had  authority  to  sell,  and 
that  the  purchaser  was  prevented  by  the  conditions  of 
sale  from  raising  the  objection. — In  re  Byan  and 
Cavanagh,  v.a  (Ir.) — 17  L.  B.  Ir.  42. 

See  also  AoMnnsnuLTioK,  15;  Soucnon,  16—19; 
Bpiomo  FUfOBXAKOB,  8,  4;  Tbvstbi,  81. 
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TESTING.— See  Povbe  op  AppozKncmr^  7;  Siitli^ 
XBirr«  9:  Wsui,  49,  54—57. 

VESTIKG  OBDEB.— See  SBTTLBxnrr,  18 ;  TBrsni,  3 
—6,  10,  11,  31. 

VEXATIOUS  UmiOTMENTS  AOT.— See  Jubtiob  op 

THS  PlAOB,  18. 

VOLUNTARY    SETTLEMENT.— See    Hubbako    akv 
WiPB,  10 ;  SsTTLXicBXT,  83—35. 

WAGEB.— See  Ookteaot,  S. 

WAGES.— See  Shitfiko,  33,  34. 

VICTORIA,  LAW  of  :— 

BaUway  —  OwipuUory  powera  ^-^  Chmpttuaiion-^ 
Enhanced  vtUue — Landa  Gompenaaiion  Ad  {No.  344 
of  1869),  a.  35.— Under  the  Victoria  Lends  Oom« 
pensation  Act,  in  aeeeseing  oompeniation  for  land 
eompnlsorily  taken  for  a  railway,  the  enhancement  in 
▼alae  of  the  owner'i  adjoining  land  may  be  act  off 
against  the  damages  for  compulsory  taking  or  sever- 
ance, bnt  not  against  the  price  of  the  land  aotnally 
taken. — Harding  t.  VUtoricm  Board  of  Land  and 
Warka,  P.O.— 11  App.  808 ;  55  L.  J.  P.  G.  11. 

^^TARBANTY  •— • 

Chain  OabUa  Aei,  1864  (27  ii  28  Viet,  c  27),  aa.  8, 
11— OAain  Oahlea  Ad,  1871  (34  &  35  Vid.  c.  101),  a. 
l—Chain  Cahlea  Ad,  1874  (37  <fc38  Fid.  c.  51),  aa.  3, 
4^Implied  warranty. — In  eyery  case  of  a  contract 
for  the  sale  of  a  chain  cable,  whether  for  use  on  a 
British  ship  or  not,  there  is  an  implied  warranty  that 
it  has  been  properly  tested  and  stamped  in  accordance 
with  the  Acts.- fToS  ▼.  BiUingham,  a.B.D.  122—54 
L.  T.  387. 

See  also  MAmnra  ImuaAiroBi  6 ;  Srxppiko,  38. 

WATER:— 

Water  company-^lmpuriiy  of  water — Leadpoiaan" 
inff — Action  by  eonaumer'^  Waiervtcrka  Clauaea  Ad^ 
1847  (10  S  11  Vid.  c  17),  a.  9&-^  Hudderafleld 
Watertoarka  Ad  (32  A  33  Vict,  c.  cas.).— The  respond- 
ents, by  a  special  Act  incorporating,  with  the  excep- 
tion of  certain  provisions,  the  Waterworks  Olanses 
Acts,  1847  and  1863,  were  empowered  to  supply 
water  for  domestic  use  within  the  limits  described  in 
the  special  Act.  They  were  empowered  to  lay  serrioe 
pipes  between  their  mains  and  the  premises  of  con- 
sumers by  agreement,  and  to  prescribe  the  material 
for  such  pipes.  Bye-laws  were  made  under  the  Act 
whereby  the  material  was  to  be  lead  or  cast  iron,  and 
the  service  pipes  were  *'  to  be  deemed  to  belong  to*' 
the  respondents.  On  the  application,  and  at  the 
expense  of  the  appellant,  the  respondents  laid  a  leaden 
service  pipe  from  their  mains  to  his  premises.  The 
respondents  supplied  the  appellant  with  water  which, 
though  pure  and  wholesome  when  in  the  main,  yet  in 
the  service  pipe  became  impregnated  with  lead,  so 
that  the  appellant  suffered  injury  from  lead  poison- 
ing, in  respect  of  which  he  brought  an  action  against' 
the  respondents. 

Held  (Earl  of  Selborne  and  Lord  Watson  dissent- 
ing), that  the  appellant  had  no  cause  of  action,  since 
the  only  duty  imposed  on  the  respondents  was  to  pro- 
vide and  keep  a  supply  of  pure  and  wholesome  water 
« in  the  mains." 

Judgment  of  the  Oonrt  of  Appeal  (reported  32 
W.  B.  865,  18  Q.  B.  D.  443)  affirmed.— ifiZiifS  v. 
Mayor,  Ac,  of  Hudderafield,  h.l.  761. 

See  also  Capi  op  Good  Hopb,  Lav  op,  1 ;  Hiok- 
WAT,  7 ;  JusTioi  OP  Taa  Pbaob,  8 ;  Local  Gotbbk- 
xncT,  18  ;  Nttisancb,  1 ;  Poob  Ratb,  8,  9. 

WATER  RATE.— See  Justicb  op  trb  Pbaoi,  8  ;  Poob 
Batb,  9. 


WAY:— 

Ileea$aUy^L9oal  aiif&orily--(7oii4wiNi| 
of  land, — A  local  board,  under  conpelM] 
took,  for  the  purpose  of  oonstnuttag  sswifi 
piece  of  land  of  which  B.  waa  the  iieehoUs,  al'i 
and  B.  were  reapeotively  tenants  of  dUnipk 
under  building  agreements*  oouipeDSBtioB  M^li^ 
paid  to  E.,  Au,  imd  B.  Ib  respect  of  tlieiriiipri 
interests  in  the  land  taken,  and  of  dsayigetBiii 
joining  lands;  E.,  A.,  and  B.  hstfinf  ooltedtt 
purposes  for  which  the  land  was  tim.  Ths 
way  to  theland  taken  waa  a  road  esUedtte 
way  over  adjoining  lands  of  B.  Tbia  wijkl, 
thirty  years  befdre  the  date  of  the  taSfiflf 
ments,  been  used  by  the  temmts  of  the  bad  for 
cultural  purposes,  and  ainoe  the  date  of  fte  ~ 
agreements  had  been  used  by  B.  for  bdUiif  ^ 
poses. 

Held,  that  the  local  board  had  a  right  tow  Iki 
Warple-way  for  all  purpoeea  in  oonisetioa  wttM 
sewage  works. — 8erff  t.  Adan  Load  Bmi,  cia 
PBA.,  J.  563—81  Oh.  D.  679;  55  L  J.  Ok 569;  M 
L.  T.  879. 
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See    also    Jumbt, 
Tbhtaht,  18. 

WILL:— 

ATTBSTATION"^ 

1.  iSJ^afursBy  anof&er|Mriofli.— Avfflni^rf 
by  the  deceased  in  the  preaenoe  of  two  penoBi,aitf 
whom  «igned  it  with  his  own  name,  end  thi* 
with  the  name  of  her  husband. 

Held,  that  the  wiU  was  not  duly  attested^* 
gooda  of  Leverington,  p.d.  ft  A.n.— 11  P.  1)18;^ 
L.  J.  P.  D.  ft  A.  68. 

OOHSTBTTOPIOIC'— 

8.  Ahadtda  gift^Lifa  ^lOerwl— The  tariiter 
all  his  household  furniture,  and  all  his  "•^■''f 
sonal  estate,  and  money  in  the  home  asd  la  m 
saTingi  bank,  and  all  hia  other  eststs  aad  (M 
except  two  sharea  in  a  company,  to  hii  wK  * 
he  ga?e  to  his  sons  the  two  shares ;  aad  he  fSem 
that,  at  the  death  of  his  wife,  what  rsmiiotd  •< » 
.  property  should  be  equaUj  divided  amongit^*' 
Tiving  children. 

Held,  that  the  widow  took  only  a  life  iatffii' 
In  re  Shddon  and  KevMe,  oh.i>.  xAT,f.-53L^ 
587. 

2a.    Accumtdaiion  —  JiainUnanca  —  V^^ 


power.'^The  testator,  after  gifing  —^.^ 
his  daughters  and  a  granddaughter,  dird*" 
trustees  to  accumulate  the  surplus  inooDs  aflsf 
Tiding  for  the  annuities  until  the  desth  rf>f 
daughters,  when  the  period  of  distribation  i*^ 
and  the  will  contained  a  power  of  na^^* 
unlimited  in  time,  but  exercisable  daring  tli80>" 
of  the  daughters.  There  was  another  tnut  ^f^ 
mulation  of  surplus  income  not  applied  in  ^"^ 


anee. 


Held,  that  the  power  of  mainteasBee  *•  "J 
limited;  that  there  was  not  snffldent  •»*J|JV'C 
the  face  of  the  will  of  an  intention  to  cot  ddn^ 
terms  of  the  power  of  maintenance,  ^^J^^ 
during  the  continuance  as  well  as  altar  tfcs«^^ 
of  the  Irust  for  aoonmnlation;  aBdtbsliMPr| 
children  were  entitled  to  have  tlie  ^''''fV\ 
towards  their  maintenance  andednestifla*'-^'*' 
Frail,  0H.D.  cm.,  jr. — 54  L.  T.  989. 

8.  Acoumtdation-^Theauaaon  Ad  C^^f^H 
e.  98),  aa.  1,  8.— The  testator  gaie  ^^^T^^ 
his  wife  and  two  brotfaets,  and  dinslsdtteo^ 
his  residuary  peimnal  estate  ani  IIisiot"^^ 
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fMehold  and  leatehold  property  to  be  aocamnlated 
daring  ihe  life  of  hie  wife  and  brothere  and  the 
samTor,  and,  after  the  death  of  the  8ar?i?or,  he 
bequeathed  his  reaidnary  personal  estate  and  the 
Rcoamulations  thereof,  and  of  the  rente  of  the  said 
properties  to  the  children  of  his  two  brothers,  to  be 
paid  on  their  respecti?eljr  attaining  the  age  of  twenty- 
one.  The  testator's  widow  and  brothers  lived  for 
morie  than  twenty-ohe  years  after  the  testator's 
death. 

Held,  that  the  direction  for  accnmulation  was  in- 
▼alid  for  more  than  twenty-one  years. — Walker  ▼. 
Walker,  ok.d,  kit,  j.— 54  L.  T.  792. 

4.  AdempHon^^Charitahl$  gift, — A.,  by  his  will, 
bequeathed  all  his  real  and  personal  estate  to  his 
ezeentors  in  trast  to  pay  legacies.  The  will  oontained 
the  following  words  : — "  Inasmuch  as  my  property 
almost  ezolusiTely  consists  of  United  States  securities, 
which  are  to  be  redeemed  by  that .  (Government  at 
specified  times,  my  will  is  that  they  be  not  disposed  of 
or  realised  until  they  are  redeemed  by  the  said 
Qovernment.  I  direct  that,  in  case  I  shall  die  before 
the  time  for  such  redemption  shall  arrive,  the  interest 
to  accrue  due  thereon  shall  be  divided  equally'* 
between  two  specified  charities.  At  the  date  of  the 
will  the  testator's  property  included  certain  Uuited 
States  bonds  which  he  afterwards  exchanged  for 
others. 

Beld,tbat  the  bequest  to  the  charities  was  adeemed. 
— Murphy  v.  Cheewere,  t.o.  (Ir.)— 17  L.  K.  Ir.  205. 

6.  "  All  my  proptrty,  leanhold  and  freehold  " — 
PereoncU  eakUe.^A,.,  by  his  will,  after  appointing 
executors  and  directing  his  debts  and  funeral  and 
testamentary  expensee  to  be  paid,  gave  his  wife  '*  all 
my  property,  leasehold  and  freehold,  which  I  now 
possess." 

Held,  that  all  the  testator's  estate  passed  under  the 
gift  to  his  widow,  and  not  only  his  leaseholds  and 
freeholds. — Kiff  v.  Bobert$,  oh.d«  pba.,  j,  626—55 
L.  J.  Oh.  628;  54  L.  T.  386. 

6.  Annuiiy'^Leaee  in  perpelui^-^Li/e  annuHy, — 
A  lessor  of  land  held  under  a  lease  for  lives  renewable 
for  ever  at  a  yearly  rent  of  £46  executed  a  will  which 
contained  the  following  words : — ^  I  hereby  give  and 
bequeath  to  each  of  my  daughters  two  years*  profit 
rent  out  of  B. — that  is  to  say,  £60  to  each,  to  be 
paid  as  the  rent  becomes  due  after  my  decease.  I 
order  that,  in  case  any  of  my  daughters  should  die 
before  they  come  to  the  age  of  twenty-one  years,  her 
part  shall  be  divided  between  the  surviving  daughters. 
•  .  •  I  also  will  and  bequeath  unto  my  six  sons 
all  my  interest  in  M.  Farm  and  T.  Farm,  and  £5  per 
annum  to  each  after  my  daughters  are  paid  off." 

Held,  that  the  annuitlee  to  the  testator's  sons  were 
not  perpetual,  but  for  life  onlj.'^WhiUen  v.  Hanlon, 
Bxa>.  (Ir.)— 16  L.  B.  Ir.  298. 

7.  CharUy  —  Cy-prSs  —  Lapee.  —  A.  bequeathed 
£1,000  to  the  officers  of  the  Tinplate  Workers  Co. 
upon  trust  as  soon  as  conveniently  might  be  after  his 
death,  and  when  a  proper  site  could  be  obtained  for 
that  purpose,  to  build  almshouses  for  the  use  of  blind, 
helpless,  or  decayed  liverymen,  freemen,  or,  failiDg 
them,  other  men  of  the  trade.  The  charity  was  to  be 
managed  by  officers  of  the  company,  and  the  testator 
expressed  a  hope  that  somebody  would  give  an  endow- 
ment. Four  years  had  elapsed  since  the  legacy  became 
payable,  but  it  had  been  found  impossible  to  provide 
a  site  or  endowment. 

Held,  that  the  legacy  had  been  given  for  a  particular 
object  only,  and  that,  as  that  object  had  failed,  it 
lapsed  and  fell  into  the  residue. — In  re  White's 
Truetif  oh.d.  t,o.b.  771—55  L.  J.  Oh.  701 ;  55  L.  T. 
164. 


8.  Ohildren-^IUegiUmaieehildren.^k.M^^'^^f 
bequeathed  £200  to  B.,  **  daughter  of  my  nephew  J." 
and  £100  to  T.,  *<  son  of  the  said  J."  and  he  diieoted 
his  trustees  to  stand  possessed  of  his  residue  upon 
trust  for  "all  and  every  the  dhildrenand  child"  of 
H.  and  J.  respectively.  By  a  codicil  he  revoked  the 
bequests  of  £200  to  B.,  **  my  grea^•nieo^"  and  of 
£100  to  T.,  "  my  great-nephew,"  and  instead  thereof 
bequeathed  £100  to  B.,  £100  to  T.,  and  £100  to  D., 
"another  daughter  of  my  nephew  J."  T.  and  D. 
were  legitimate,  but  B.  was  illegitimate. 

Held,  that  B.  was  sufficiently  indioated  as  a  person 
who  was  to  share  in  the  residue.  —  Drummotuj  v 
Leighf  ck.d.  v.o.b.— 30  Oh.  D.  110 ;  55  If.  J.  Ob.  80. 

9.  '<  Children'* -^niegiUmaie  children.  —A.,  who 
was  lying  ill  with  paralysis  at  the  house  of  his  sister, 
in-law,  M.  A.  L.,  by  his  will,  amongst  various 
pecuniary  legacies  to  persons  naminatim^  including 
£500  to  M.  A.  L.,  gave  **  to  each  of  the  children  of 
the  said  M.  A.  L.  the  sum  of  £5  for  mourning,  the 
same  to  be  paid  into  the  hands  and  upon  the  receipt 
of  the  said  M.  A.  L.,  their  mother,  for  them,  notwith- 
standing her  coverture  and  their  minority."  By  a 
codicil,  made  a  few  months  later,  he  gave  £400,  after 
the  death  of  a  person  to  whom  be  had  by  his  will 
given  a  life  interest  therein,  "  unto  and  equally  be- 
tween and  amongst  all  the  children  who  shall  then  be 
living  of  the  said  M.  A.  L.,  share  and  share  alike 
absolutely,"  and  in  all  other  respects  he  confirmed  his 
said  wUl.  H.  A.  L.  was  married  at  the  date  of  the 
will  and  codici),  and  had  no  children  of  her  marriage, 
but  was  not  past  the  age  of  child-bearing.  She  had 
three  children  bom  before  her  marriage,  who  were  all 
under  sixteen  years  of  age,  and  who  resided  with  her 
and  were  treated  as  her  children.  On  the  death  of  the 
tenant  for  life  these  children  claimed  the  £400. 

Held  (dieHniiente  Ootton,  UJ.)>  that  the  codicil, 
coupled  with  the  terms  of  the  gift  of  mourning  in  the 
will  and  the  surrounding  ohrcumstanoes,  showed  that 
the  gift  of  £400  was  intended  to  be  in  favour  ol  the 
three  illegitimate  children. 

Decision  of  Kay,  J.,  reversed.— G^afi^  v«  Sturdy ^ 
CA.  827—31  Oh.  D.  511 ;  54  L.  T.  322. 

10.  •'  Children  *'— IllegiUmaU  children^  Unhom 
ehild^Oi/t  over.— Aglft  to  future  illegitimate  ehildren 
is  void. 

A.,  who  had  gone  through  the  ceremony  of 
marriage  with  a  woman  whose  husband  was  still  living, 
by  his  will,  after  making  a  specific  bequest  to  his 
'*  dear  wife,"  naming  her  and  adding  her  former  mar- 
ried name,  gave  his  residuary  estate  upon  trust  for 
**  my  said  wife  for  life  so  long  as  she  shall  continue 
my  widow,  and  from  and  after  the  decease  or  marriage 
again  of  my  said  wife,  whichever  shall  first  happen," 
upon  trust  for  "all  and  every  my  child  and  chil« 
dren,"  with  a  gift  over  in  favour  of  other  persons. 
The  testator  had  no  child  bom  to  him  during  his  life- 
time, but  shortly  after  his  death  his  wife  gave  birth 
to  a  daughter.  On  the  death  of  the  wife  the  daughter 
claimed  the  residuary  estate. 

Held  (afflrmlog  the  decision  of  Kay,  J.),  that  there 
was  no  indication  in  the  will  of  an  intention  that  the 
term  '* children"  should  include  other  than  legitimate 
children,  and  that  the  gift  over  took  effect. 

Ocdeeian  v.  Fullalove,  22  W.  B.  805,  L.  R.  9  Oh. 
147,  explained. 

In  re  Goodwin's  TruiU,  22  W.  H.  619,  L.  B.  17 
£q.  345,  observed  upon. — Brown  v.  BoUon,  o.a.  825— 
31  Oh.  D.  542  ;  55  L.  J.  Oh.  898 ;  54  L.  T.  396. 

11.  Contirgeni  remainder—Aceumulaiion  of  rents. 
—A.,  by  his  will,  dated  in  1851,  gave  his  residuary 
real  estate,  subject  to  a  life  interest  In  his  wife,  to 
trastees  in  trust  for  his  grandson  for  life,  and  after 
his  deatbi  '*  in  trust  for  all  and  every  his  child  oc 
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ohildnn  who  shall  attain  the  age  of  twentj-one  years, 
and  his  or  their  hefrt  and  assigns  for  ever/'  and,  in 
case  of  no  ohild  of  his  grandson  attaining  the  age  of 
twenty-one,  npon  tmsts  over.  There  was  a  separate 
gift  of  the  residuary  personal  estate  npon  different 
trusts.  The  will  empowered  the  trustees  to  grant 
leases  and  to  expend  the  profits  of  the  real  estate  in 
repairs.  The  testator  died  in  1853,  and  his  widow  in 
1866.  His  grandson  died  in  1867,  leaving  an  only 
ohild  born  in  1864. 

Held,  (1)  that  the  gift  to  the  grandson's  ohild  was  a 
contingent  remainder;  (3)  that  the  aooaroulated  rents 
belonged  to  the  heir-at-law  of  the  teetator.-^SjMncer 
▼•  BrtghouM,  ou.n.  ohl,  j.— 54  L.  T.  831. 

12.  ''Die  he/ore  they  are  eniUled,*'^A.  devised 
copyhold  houses  to  tenants  for  life,  then  to  be  sold  and 
the  proceeds  of  sale  divided  amongst  four  persons 
equally,  but,  if  any  of  such  persons  should  **  die  before 
they  are  entitled,"  their  shares  to  go  to  their  respec- 
tive children.  Three  out  of  the  four  died  in  the  life- 
time of  the  tenants  for  life,  leaving  children. 

Held,  that  until  the  death  of  the  tenant  for  life  the 
four  persons  were  entitled  to  nothing,  and  then  to  the 
proceeds  of  sale  only ;  and  that  the  children  of  the 
three  who  were  dead  took  their  respective  parents' 
shares  under  the  gift  over. — Brown  t.  Rigg,  cb.d. 
T.CB.  147—31  Ch.  D.  76  ;  55  L.  J.  Ch.  114 ;  53 
L.  T.  688. 

18.  Discreiionary  trust — Infant — Maintenance  and 
education.'^ A.  devised  property  to  her  husband  B.  for 
life,  on  trust  to  apply  the  same,  or  so  much  of  it  as  he 
should  from  time  to  time  think  proper,  towards  the 
maintenance  and  education  or  the  benefit  of  their  son 
D.,  and  to  Invest  the  unapplied  Income  in  such  stocks 
or  securities  as  he  in  his  absolute  and  uncontrolled 
discretion  should  think  fi^,  with  power  at  any  time 
to  apply  the  whole  or  part  of  the  accumulated 
income  for  D.'s  benefit,  or  to  pay  the  same  to  the 
latter.  After  B.'s  death  the  property,  with  all 
accumulations  not  paid  over,  was  deyised  in  trust  for 
D.  absolutely,  and  if  D.  should  die  before  B.  to 
B.  absolutely.  B.  received  the  rents  during  his  life, 
and  maintained  his  son  in  a  manner  suitable  to  his 
rank,  but  he  had  means  to  do  so  independently  of  the 
property  bequeathed  by  his  wife's  will. 

Held,  that  B.  was  entitled  to  apply  as  much  of  the 
income  as  he  thought  fit  to  D.'s  maintenance,  education, 
and  benefit. — Maloomeon  v.  Malcomum,  o.a.  (Ir.)— 17 
L.  B.  Ir.  69. 

14.  Executor  according  to  the  tenor — TrueUis, — A. 
bequeathed  all  his  property  to  three  trustees  upon 
trust  to  manage  it  as  they  might  think  best  for  those 
interested,  and  pay  the  annual  proceeds  and  capital 
on  certain  specified  trusts.  There  was  no  express 
appointment  of  executors. 

Held,  that  the  trustees  were  executors  according  to 
the  tenor.— >/n  the  Ooode  of  Hamilton ^  p.  ft  n.n.  (Ir.) 
—17  U  R.  Ir.  277. 

16.  Eooecuiory  devise^Gi/t  over^**  Ntost  heir'at^ 
law** — Repugnancy. — ^The  testator  devised  an  estate 
to  his  son  and  his  heirs,  and  declared  that  if  he  should 
die  without  issnethe  estate  should  go  to  the  son's  next 
heir-at-law,  to  whom  he  gave  and  devised  the  same 
accordingly. 

Held,  that  the  gift  oyer  was  void,  and  that  the  son 
took  an  absolute  estate  in  fee. 

Decision  of  Bacon,  V.O.,  affirmed. — In  re  Parry 
end  Dagge,  o.a.  853—31  Oh.  D.  130;  55L.  J.Ch. 
337;  54L.T.  229. 

16.  Executory  gf/t^**  Die  unmarried  and  without 
Ugal  iMue.*'— A  will  contained  the  following  words  :— 
**  X  leaTe  to  my  son  8«  all  my  landed  property  la  tbe 


).,  subject  to  a  Jointaif  of  £100  lyi 
ichai^sd  by&onthspnp«tfiBl 
it  the  reaidue  of  the  peMMl  oM 


county  of  K.,  also  the  policy  of  assuraiiM  dW* 
the  life  of  my  sister  G.  for  £1,500.  It  ii  ajkh^ 
should  the  said  8.  die  nnmairled  and  viM  I9I 
issue,  that  all  my  property  beqaesthsd  toUaM 
go,  share  and  share  alike,  betwss&mjdniJtaL 
and  B.  I  give  power  to  my  son  8.  to  lettlfl  1  jiiIh 
out  of  the  said  property,  not  exceeding  £100i]«^« 
the  woman  he  may  marry.  ...  I  do  ippoistajai 
as  residuary  legatee.*'  The  testator  slio  enaMi 
codicil  which  contained  the  foUowing  worin-"! 
hereby  give  and  bequeath  to  my  dsogfater  B.  ttim 
of  £400,  to  be  paid  to  her  when  the  iimitiied  oi4 
life  of  my  sister  0.  is  paid  in.  8.  died  kiiii|i 
widow,  but  having  never  had  any  inoe. 

Held,  (1)  that  in  the  executory  gift  to  tbi 
daughters,  the  word  "  and  "  must  be  nsd  "qi;*« 
therefore  on  6.'a  death  without  issoe.timgkkM 
a  widow,  the  land  in  K.  passed  nndsr  ths 
gift  to  A.  and  B. 
which  had  been 
widow ;  (2)  that 

including  the  surplus  of  the  policy-moaij 
ment  of  £400  to  B.,  had  psMsd  to  8. 
Long  V.  Lane,  aA.  (Ir.)^17  L.  B.  Ir.  11. 

17.  Eaecutory  trutt  —  Setaemetd  —  Coiffc-1  _ 
testator  made  a  bequest  of  a  fund  to  Ui  d^^ 
the  amount  "  to  be  setUed  npon  her  foe  balihall 
be  invested,"  followed  by  trusts  oa  bs  M 
favour  of  her  husband  and  chUdren. 

Held  (reyerslng  the  decision  of  Bs«»,Y.(llfe 
the  trust  was  not  executed  but  exeeatory.  tik 
a  settlement  ought  to  be  made,  and  the  ooortMl 
what,  on  the  true  constraotlon  of  the  will,tit^ 
ought  to  be,  referred  it  to  chambeit  to  rfi* 
draft  in  accordance  with  such  dedsrstioQi,4i^ 
to  be  paid  out  of  the  fund,  and  sot  o«t4« 
general  estate  of  the  testator. 

Oowan  V.  Oowan,  17  Ch.  D.  778.  J9  W.l 
196,  not  followed. 

The  testator  bequeathed  £10,000  to ''■r^ 
A.,  the  wife  of  W.,  this  amount  to  be  ttMn 
her  for  her  life.  ...  At  her  desib  IS,NI 
the  above  to  be  divided  equally  anong  her  fliv 
and  the  remaining  £2,000  to  be  given  to  beiktfi 
if  living ;  if  deceased,  then  the  whole  ««*.•_ 
divided  equally  among  her  children."  TT.  ndla* 
had  been  married  some  years  and  had  tengA  a 
dren. 

Held,  that  the  fund  ought  to  be  ssttkdvpa" 
for  Mrs.  W.  for  life  to  her  separate  use  wlthoitF 
of  anticipation,  with  remainder  among  ba  *|| 
by  her  present  marriage  equally,  the  shsw  ^f^ 
vest  on  attaining  twenty-one,  dao^ten  ^  "f  ^ 
that  age  or  marriage,  without  Vn>  W*  ^^ 
power  of  appointment  among  them;  ""^^ 
gift  of  £2,000  was  In  favour  only  of  W;,m». 
any  future  husband  of  Mrs.  W.— FFofler*'^ 
O.A.  558 ;  65  L.  T.  182. 

18.  Expreee  trmt-^Gi/t  to  n^eaOor-f^^ 
Limitatione.-'k.  bequeathed  buflding  UadtjwjJ 
B.,  whom  he  appointed  executor.  The  *■*■'.  ^ 
to  be  according  to  certain  plans,  with  P****^ 
alter  the  plans,  and  to  make  bnUdinglesieaBiiR^ 
priated  the  rent  with  other  property  (0  flif'T^L. 
his  "general  trust,"  which  was  not  <^^ r^ 
and  he  directed  the  executor  to  cany  <»  ■  T^ 
and  to  perfomj  other  duties  of  a  continnosi  ^- 

Held,  (y  that  the  land  was  beqowft^J  ^* 
executor,  and  not  benefidaUy;  P)  "^J/jL;  ftoa 
land  on  an  express  trusty  whioh  P^^^    n^t  ?• 
setting  np  the  Statute  of  limlttUioBft--^''^^ 
Nugent,  m.b.  (Ir.}-16  L.  &  Ir.  821. 
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19.  Falsa  demonstnUo'^Gopyholde — *'  My  freehold 
farm  and  landa.'*'^A.  defised  **  my  freehold  farm 
and  lands  situate  at  E.**  The  farm  consisted  of 
seTentj-six  acres,  of  which  twenty-six  were  copyhold 
and  the  remainder  freehold.  The  will  contained  no 
reaidnary  devise. 

Held,  that  the  copyholds  passed  under  the  dcTise. — 
Bright  Smith  ▼.  Bright  Smiih,  ch.d.  cm.,  j.  252 — 
81  Oh.  D.  814;  55  L.  J.  Oh.  365;  54  L.  T.  47. 

20.  Forfeiture — Name    and   arm$  c2atis0— D/s- 
entailing  deed. — ^The  testatrix  devised  her  real  estate 
in  strict  settlement,  and  the  will  contained  a  name 
and  arms  clause.    She  bequeathed  personal  property 
to  trustees,  in  trust  for  the  person  or  persons  for  the 
time  being  benefioially  entitled  to  the  real  estate  for 
the  like  estates  and  interests,  to  the  intent  that  the 
personal  estate  should  go  with  the  real  estate,  so  far 
as  the  nature  of  the  former  and  the  rules  of  law  and 
equity  would  permit.    She  directed  that  the  names 
and  arms  clause  should  not  alfeot  the  personal  estate, 
•but  that  if  any  male  person  who  should    become 
entitled  to  an  absolute  benefloial  interest  in  possession 
by  purchase  in  the  personal  estate  should  refuae  or 
neglect   to  assume  the  name  and  arms  within  the 
period  mentioned  in  the  will,  provided  such  period 
should  expire  within  twenty-one  years  after  the  death 
of  the  survivor  of  three  persons  named,  or   should 
after  assuming  the  name  and  arms  discontinue  to  do 
so  for  six  months  within  the  said  period  of  twenty-one 
years,  the  estate  of  such  person  in  the  personal  estate 
should    absolutely  cease,    and    the  personal   estate 
should  go  over  to  the  person  entitled  to  the  real  estate 
in  case  the  party  whose  estate  should  cease,  being 
tenant  for  life,  was  dead,  or,  being  tenant  in  tail,  was 
dead  without  issue.    The  first  tenant  for  life  assumed 
the  name  and  arms  within  the  time  specified.    The 
plaintiff,  his  eldest  son,  the  first  tenant  in  tail  after 
attaining  the  age  of  twenty-one,    executed  a   dis- 
entailing deed,  and  limited  the  real  .estate  to  himself 
in  fee  simple. 

Held,  that  the  forfeiture  clause  as  to  the  personal 
estate  wps  valid;  and  that  the  plaintiff  was  not 
indef  easibly  entitled  to  the  personal  estate,  whieh  was 
liable  to  forfeiture  i(  be  discontinued  the  use  of  the 
name  and  arms  within  the  twenty-one  years. — 
Cornwallia  v.  Wykeham  Martin,  oh.d.  pba.,  j, — 32 
Ob.  D.  388 ;  55  L.  J.  Oh.  716 ;  54  L.  T.  844. 

21.  ** FoHune'* -^  Beeidiiary  gift -^  Beat  estate 
abroad, — A.,  whose  domicile  was  English,  but  who 
was  of  French  birth,  executed  a  will  in  the  English 
form,  but  in  the  French  language,  giving  pecuniary 
and  specific  legacies  and  annuities  to  various  persons, 
and  she  directed  that,  after  deducting  the  various 
bequests,  the  residue  of  her  ''  fortune "  should  go  to 
her  grandson.  Her  only  real  estate  was  in  France, 
and  her  personal  estate  was  insufficient  to  pay  the 
debts  and  legacies. 

Held,  that  the  will  could  not  effect  the  French 
real  estate  of  the  testatrix. — Baring  v.  Lord  Aahhur^ 
ton,  CH.D.  CHI.,  J. — 54  L.  T.  463. 

22.  Heirloome -^  Tenancy  for  life  —  Settlement  — 
Bequeit  disregarding  eettlernent — Election--' Gompen* 
•olion— A.,  who  died  in  1882,  by  will,  in  1878, 
bequeathed  certain  personal  chattels  to  trustees  upon 
trust  for  sale  for  the  benefit  of  his  two  younger  sons, 
and  gave  his  residuary  estate  to  his  eldest  son.  The 
chattels  were  by  settlement,  in  1877,  settled  as  heir- 
looms in  trust  to  be  enjoyed  with  a  mansion  house  of 
which  the  eldest  son  was  tenant  for  life.  The  eldest 
Bon  elected  to  take  under  the  will. 

Held,  that  the  eldest  son  was  not  bound  to  make  any 
compensation  out  of  his  legacy  to  his  younger 
brothers  ;  that  he  had  no  interest  in  the  chattels  apart 


from  the  mansion  house ;  and  that  no  cause  of  electiott 
arose. 

The  doctrine  of  compensation  does  not  apply  to  the 
case  of  a  person  electing  to  take  under  the  instrumant 
which  gives  rise  to  the  election. 

WHion  V.  Townahend,  2  Ves.  jun.  693,  considerdd. — 
Gavendieh  v.  D  tore,  oh.d.  ohl,  j.  321  —31  Oh.  D.  466 ; 
55  L.  J.  Oh.  401 ;  54  L.  T.  154. 

23.  "  Heire  "  —  Gift  over  —  AUolute  gift.  —  The 
testatrix  bequeathed  money  to  A.,  "  for  the  term  of  her 
life,  and  to  her  heirs  after  her,"  aad,  in  case  A.  did 
not  survive  the  testatrix,  she  bequeathed  the  money  to 
E.  for  her  life,  and  to  other  persons  after  E.*s  death* 
A.  survived  the  testatrix. 

Held,  that,  upon  the  death  of  A.  the  legacy  did  not 
pass  to  her  heir-at-law. — Atkinson  v.  Lestrange,  v.o. 
(Ir.)— 15  L.  R.  Ir.  340. 

24.  Lapae^'Exoneration  of  perianal  estate, — ^Where 
a  testator  bequeaths  personalty  and  exonerates  it 
from  payment  of  debts  and  legacies  which  he  charges 
on  real  estate,  and,  in  the  event  of  that  being  insuffi- 
cient, on  other  personalty,  it  the  bequest  lapses  or 
fails  nnder  the  Mortmain  Act,  it  is  no  longer  to  be 
exonerated  from  the  debts  and  legacies  either  out  of 
the  real  estate  or  out  of  the  other  personalty. 

Browne  v.  GroomWidge,  4  Madi.  495,  overruled 
on  one  point. 

Where  a  part  of  a  residuary  bequest  which  has  been 
exonerated  from  payment  of  debts  and  legacies  fails 
under  the  Mortmain  Act,  that  part  does  not  become 
primarily  liable  for  the  debts  and  legi&cies,  bat  con- 
tributes thereto  rateably  with  the  remaining  residue. 

A  will  contained  a  devise  of  freeholds  to  executors 
by  name  upon  trust  to  sell,  and  out  of  the  proceeds  to 
pay  the  debts  and  legacies  thereby  bequeathed,  and 
divide  the  surplus  (if  any)  among  certain  persons. 
Then  followed  a  direction  to  the  trustees  to  sell 
certain  ground-rents,  and,  in  the  event  of  the  pro- 
ceeds of  the  freeholds  being  Insuffloient  to  pay  the 
debts  and  legacies,  to  apply  so  much  of  the  proceeds 
of  the  sale  of  the  ground-rents  as  should  be  suffi3ient 
for  that  purpose,  and  divide  the  surplui  among  cer- 
tain other  persons.  Then  followed  a  residuary  gift  of 
personalty  to  the  executors  by  name  upon  trust  to 
call  in  and  convert  the  same,  and,  after  payment  of 
the  expenses  of  such  calling  in  and  conversion,  to 
stand  possessed  of  the  money  to  arise  therefrom  upon 
certain  trusts. 

Held,  that  there  wa^  shown  in  the  will  a  suffloient 
indication  of  intention  to  exonerate  the  personal  estate 
from  payment  of  the  debts  and  legacies,  and  that  they 
were  primarily  chargeable  on  the  freeholds,  and  next 
on  the  leasehold  ground-rents. 

Decision  of  Bacon  V.O.  (reported  83  W.  B.  630,  29 
Oh.  D.  145J,  varied.— JTiT/brd  v.  Blaney,  c.a.  109— 
31  Oh.  D.  56  ;  55  L.  J.  Ob.  185 ;  54  L.  T.  287. 

25.  Life  eatate-^Eatate  by  implieation.  —A.  directed 
his  executors  to  convert  the  residua  of  his  personal 
estate  into  money,  and  divide  it  into  six  parts.  He 
bequeathed  the  interest  of  five-sixths  to  B.  tor  life, 
and  after  his  death  the  principal  to  bis  children,  and, 
if  he  should  have  no  children,  the  interest  to  0.  for 
life,  and  the  principal  to  her  children,  and,  if  she 
should  have  no  children,  to  the  S.  family  in  different 
shares.  He  bequeathed  the  remaining  sixth  share, 
and  the  interest  thereof,  after  the  decease  of  W.,  to 
0.'s  children,  and,  if  she  should  have  no  children^  to 
the  S.  family  in  equal  shares.    0.  had  no  child. 

Held,  (1)  that  W.  did  not  take  by  implication  a 
life  interest  in  one-sixth  share ;  (2)  that  during  W.'s 
life  the  interest  of  his  share  went  to  the  S.  family.*- 
Ch'eene  v.  Floods  x.a.  (Ir.)— 15  L.  B.  Ir.  450. 

26.  Life  eatato—Evidence'^Pedigree^Family  repu* 
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tation. — The  testator  detised  all  his  freehold  estate,  I 
right,  title,  and  interest  in  certain  land,  held  on  lease  | 
for  lives  perpetually  renewable,  to  his  wife  for  life, 
subject  to  legacies,  remainder  to  his  son  A.  for  life, 
and  after  A.'s  death  **  to  his  first  and  eyery  8on  law- 
follj  to  be  begotten,  according  to  seniority  of  age  and 
priority  of  birth,'*  remainder  to  B.  for  life,  remainder 
to  his  first  and  every  son  snoceesiTely,  and  their  heirs. 
He  also  bequeathed  a  specific  sum,  charged  on  the 
land,  to  his  daughter  M.,  directing  that,  if  M.  should 
die  unmarried,  the  amount  should  go  to  A.,  i(  then 
Hving,  or  the  heirs  of  his  body. 

Held,  that  evidence  of  family  reputation  was  ad- 
missible to  prove  the  death  of  D.,  the  eldest  son  of 
A. ;  and  that  E.,  A.'s  eldest  surviving  son,  was  entitled 
to  an  immediate  estate  for  life.— PoZmer  v.  Palmer, 
«.A.  (Ir.)— 18  L.  R.  Ir.  193. 

27.  Life  estate-- Remainder  in  /e«,— The  testator, 
after  reciting  that  he  wished  to  dispose  of  all  his 
worldly  substance,  and  to  settle  and  assure  his  estates 
in  the  conn  ties  of  0.  and  L.  to  the  separate  usea  and 
purposes  set  forth  in  the  will,  devised  the  said  estates 
to  A.,  his  sister,  for  life,  and  upon  her  death  ha 
declared  it  to  be  his  will  and  intention  to  settle  and 
assnre  his  said  estates  among  certain  families  **  in-  the 
following  parts  and  proportions."  He  gave  to  six 
persons  one-sixth  part  each,  and  dedar^  that  the 
several  six  parts  should  remain  to  each  of  the  said 
devisees  for  life,  with  remainder  to  the  first  and  every 
other  son  of  each  severally  and  soooessively  in  tail 
male,  and  in  default  of  such  issue  with  remainder 
to  the  issue  female  of  each  devisee,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants.  Tn  the 
event  of  the  death  of  any  of  the  said  devisees  without 
issue,  male  or  female,  either  in  the  testator's  lifetime 
or  after  his  death,  the  one-sixth  part  or  parts  of 
those  who  should  die  without  issue  were  to  go  to  and 
augment  the  share  of  the  survivors  so  long  as  the 
entail  intended  to  be  created  should  oontinoe  to  con- 
sist; and  he  directed  that,  if  all  the  said  estates 
should  vest  in  any  one  of  the  said  devisees,  sneh 
devisee  should  take  hid  name  and  arms. 

Held,  that  the  six  devisees  took  Ufe  estates,  with 
remainder,  after  the  ekpress  estates  in  tail  male  limited 
to  their  flnt  and  other  sons,  to  their  issue  female  in 
fee.— £fAannon  v.  Oood^  y.o.  (Ir.)— 15  L.  R.  Ir.  284. 

28.  "  2fon«y."— L.,  by  her  will,  direeted  :—"  I 
desire  that  all  my  debts  may  be  paid,  and,  if  I  should 
not  leave  money  enough  for  that  purpose,  I  desire 
that  sufficient  to  pay  my  debts  may  be  sold  of  the 
property  that  I  purchased  from  R.  and  his  wife."  L. 
died,  having  no  cash,  but  entitled,  in  addition  to  the 
property  purchased  from  R.  and  his  wife,  to  (1)  rents 
amounting  to  £34  8s.  7d. ;  (2)  one-half  of  a  turnpike 
bond  sold  for  £38  4s.  6d. ;  (3)  furniture  valued  at 
£117  7s.  6d.;  (4)  a  leasehold  house  valued  at  £160. 
Her  debts  amounted  to  £500,  and  her  executor,  after 
exhausting  items  (1)  and  (2),  but  without  resorting  to 
items  (3)  and  (4),  sold  part  of  the  propevty  purchased 
by  the  testatrix  from  R.  and  his  wife  for  payment 
of  the  testatrix's  debts. 

Held,  that  the  word  "money"  included  items  (I) 
and  (2),  and  that  the  sale  was  pvaperly  made'  aoeaid- 
ing  to  the  right  constraction  of  the  will.— LIoy<{  v. 
Lloffd^  0KJ>.  NOB.,  J.  60S— >64  L.  T«  841. 

29.  Mortmain— A$ngnfneni  of  harbour  duiiea-^ 
Berediktment  or  intereit  in  land^^  Geo,  2,  c.  36. — 
An  assignment  by  the  commissioners  of  a  haven  of 
ibe  duties  payable  by  ships  entering  or  departing 
from  the  haven,  and  on  goods  loaded  or  unloaded 
therein,  is  not  a  hereditament  or  interatt  in  land 
within  9  Qw.  2,  o.  36,  and  is  therafore  capable  of 
Mvg  given  by  will  to  charitable  naea, 

Knapp  i.\\William$,  4  Yes.  430n.,  and  Ion  v. 


Ashton,  8  W.  R.  573,   28  Beav.  379,  ooBusMani 

and  doubted.  ■,, 

Decision  of  Chitty,  J.    (reportsd  34  W.  l.l,ilii 

Oh.  D.  544),  reversed. — MarUn  v.  Laeoa,  c.i.TIl    ■! 

30.  Mortmain — Muaeum'^ffvre  of  Aea«.-i,^ 
her  will,  bequeathed  a  collection  of  piotaiBi,d^ 
plate,  books,  and  arttdea  of  vnrtu  to  tenstsai  ti  ha 
an  art  museum,  and  bequeathed  a  sum  of 
be  held  for  the  perpetnal  protactiao, 
and  endowment  of  .the  ooUection.  The  testatiiih- 
tended  tho  mnaenm  to  be  kept  hi  Batiisii^ 
institution  for  the  benefit  of  the  hihiUtnlitfto 
city  and  of  the  public 

Held,  that  there  vaa  a  valid  gift  for  doMb 
purposes. — Goate$  v.  MaekiUop,  cb.d.  csl,  /.-5I 
L.  T.  212. 

31.  jVwbI   of  kin — Time  for  atcaiaim*^-^ 
teetator  directed  the  shares  of  his  raaniad  iiiii|j)iii 
in  his  residuary  estate  to  be  settled  opoe  tmtli 
Mueh  daughters  and  their  respective  horiasdi  dnl|| 
their  respective  lives,  and  afterwards  for  thai  duUm^ 
and  in  case  a  daughter  should  not  lasfsuf  ehiUili 
should  be  living  at  the  deoease  of  thetsnifoiofHi 
daughter  and  her  husband,  the  share  of  nebdamltl 
was  to  be  in  trust  for  '*  such  penon  or  penoni4| 
under  or  by  virtue  of  the  statutes  for  the  dittriMi 
of  the  estates  of  intestates,  would,  on  berdeoni^tv 
been  entitled  thereto  In  case  she  htving  ■oninlli 
husband  and  had  then  died  poeseseed  thenof  alb* 
testate.'*    One  of  the  daughters  died  in  tbe  tli» 
of  her  hui^and  without  leaving  any  child. 

Held,  that  the  next  of  kin  of  the  daqghier  «i 
be  ascertained  at  her  death. 

Ohalmere  v.  North,  8  W.  R.  426,  28  Besf.fll* 
approved. — Druitt  v.  Seaward,  ohd. ptA^ J.  1*^ 
Ob.  D.  234 ;  55  L.  J.  Oh.  239  ;  53  I*.  T.  9Si 

32.  OaerouB  legacy — Mortgage-- Inimd-^ 
and  furniture. — A.  devised  and  beqnestfeediAi** 
house,  and  the  furniture  and  other  bomehildii* 
which  at  the  time  of  his  deoease  ehould  bsthM* 
trust  for  A.  and  B.  for  life*.  At  the  Hm  dm 
testator's  death  the  hooaa  was  subjsflt  to**"^ 
for  more  than  its  value,  and  the  qasitiss  s«  ■■ 
whether  A.  and  B.  were  entitled  t»  Ifce  » «'* 
furniture  without  keepii«  down  thsiaton^** 
mortgage  debt  during  their  lives.  .. 

Held,  that  A.  and  B.  w«re  entitled  to  thiw«» 
furniture  without  keeping  down  the  in*"**  "fj 
mortgage.— JSf^'sr  v.  Oladeione,  cfr.D.  tm^  '•  »**^  I 
Oh.  D.  614« 

38.  Oneroui  legacy— Payment  ef  dM^^^'^ 
The  testator  gave  all  his  interest  iaoertuilMj* 
farmi^  and  all  the  stock  thereon,  and  sll  mos^** 
him,  to  his  son,  subject  to  the  payasBt  of  lui  ^ 
funeral  and  testamentary  expenssp*  ^*  !|^| 
tinued  in  occupation  and  receipt  of  thepnfisj' 
farms  lor  about  three  years,  when  iha  Issfai  *. 
stock  were  disposed  of.  The  MsWUtlsi  tolj 
charged  by  the  son  as  a  condition  of  seoipl 
bequest  exceeded  the  value  of  the  beqosi^      .^ 

Held,  that  the  son '  must  be  deemed  to  ^^J^ 
to  accept  the  bequest,  snl^ect  to  pif^^fj^ 
funeral  and  testamentaiy  expeossib  but  tvt  * 

not  personaUy  liable Boueh  v.Qovd/%  «*** 

—63  L.  T.  494.  ^ 

34.  PowiT  qf  aduanoenmd  ''^"""'^Kt^tii 
advancement  in  a  will  moat  be eiii**^""^^ 
life  of  iti  ehaeo^  ^^  iH>t  at  ti^^^f  !?^^ 
—Ahram  v.  Aldridge^  ea,i».  sat,  ir^  ^  ^[  ^ 

S&.  Pown'  ef  ^PpoMmetd-'D^/^i^ 
cver—Btde  in  Shettey^  MM-Jben^^^^ 
maindmr^JBpriiam  eiMe.— BMF«rl7«^7^ 
to  Ule  to  appoint  Jlo  Ua  MSm^^^ 
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lioiiUttoB  oyer,  ^In  default  of  sach  appoint- 
in  the  abaenoe  of  proTiaiona  extending  the 
operation  of  the  power,  confer  on  the  children  any 
itttareat  in  defanlt  of  the  ezereise  o(  the  power. 

The  teatatrix  devised  freehold  property  to  tmsteea, 
their  heira  and  aaaigne,  upon  truat  for  her  daughter 
dwing  her  life,  and,  after  her  death,  upon  auoh  truita 
for  the  lawful  ohild  or  ohildren  of  her  daughter  aa 
the  daughter  should  by  deed  or  will  appoint,  and,."  in 
default  of  auoh  appointnent,"  in  tmat  ler  the 
daughter'a  right  heirs.  She  direoted  that  her 
daughter's  reoeipta  should  be  a  disdharge  to  the 
trustees ;  that  she  should  e^joy  the  property  free 
from  the  debts,  oontrol,  or  engagements  of  any 
husband,  and  that  the  trustees  might  reimburse  them- 
ael?es.  The  trustees,  their  heirs  and  assigns,  weie 
authorised  to  sell  the  property  with  the  oonseat  of  the 
daughter,  **  or  other  the  persons  or  peraon  who  aball 
be  benefloially  intereated  under  the  tmsts."  The 
daughter  granted  the  property  to  the  detendanta  in 
fee  idmple,  and  died  unmarried.  The  heir-at-law  of 
the  testatrix  sued  for  the  reoovary  of  the  property. 

Held,  that  the  property  was  devised  to  the  tnutees 
in  fee  simple  in  law;  that  the  liaiitation  to  the 
daughter*8  right  heirs  was  a  remainder,  and  not  an 
executory  devise;  that  the  eatate  for  life  in  the 
daughter  and  the  remainder  were  equitable  estatea; 
that  the  two  estatea  ooaleaoed  aoooiding  to  the  lule  in 
BheUeift  case ;  and  that  the  daughter  could  make  a 
valid  disposition  of  the  fee  simple. — Rtehardsan  v. 
Saninm,  cjl— 16  Q.  B.  B.  65 ;  65  L.  J.  Q.  B.  58. 

36.  Power  of  appointmeni  —  Default  —  Tim$  for 
ascertaining  dau. — By  a  will  made  in  exerdse  of  a 
power  <A  appointment  among  her  ohildren  or  remoter 
Issue  under  the  will  of  B.,  A.  direoted  her  trustees  to 
pay  the  Inoome  of  certain  trust  property  to  suoh  ohild 
or  children  as  should  survive  heri  during  their  lives, 
in  eqaal  shares  if  more  than  one.  In  case  of  the 
death  of  any  of  the  children  in  her  lifetime  or  after- 
wards, she  direoted  that  the  issue  of  such  child  or 
diildren  should  take  his,  her,  or  their  patents'  share 
in  suoh  proportion  aa  their  parents  should  by  will 
appoint;  in  deftmlt  of  apj^ntment,  suoh  issue 
to  take  equally  as  tenants  in  common.  All  A.'s  ohil- 
dren survived  her,  but  some  of  them  had  died  without 
makiag  aay  appobitBient,  bat  leaving  children. 

Held,  that  tiie  peraons  taking  in  default  of  appoint- 
mokt  by  the  ohildren  of  A.  ware  nil  the  children  of 
anch  ohildres  whether  sorviving  their  parents  or  not. 
AUaoander  v.  /oUsy,  cb.d.  xat,  j.— 55  L.  J.  Oh.  574 ; 
54L.T.  6S7. 

37.  Piwer  of  Bid0-^Trugi  for  oovvm'Uonr^TefiMney 
for  life — BepairS'^Keepmq  down  inoumbraneee. — ^A 
will  contained  a  general  deviae  and  bequest  to  tmateea 
upon  trust  to  sell  at  df toration  aooh  parts  aa  ahonld 
not  consist  of  money  and  out  of  the  ptodnce  to  pay 
debts,  and  to  invest  the  leaidoa,  and  to  atand  pos- 
aeased  of  the  real  and  petaonal  aetata  and  aeeuitiea 
vipon  trust  to  pay  the  rents,  intareat,  and  dividends, 
and  annual  produce  thereof  to  one  for  life,  followed 
l^a  derise  and  beqneat  of  the  said  laal  and  personal 
astate  and  the  seonrities  on  wbiah  the  aasM  might  be 
invested,  to  another,  hie  heirs,  exaontoia  admiaistra- 
tora,  and  assigns  according  to  the  nature  and  quality 
thereof  reqMetiv^y. 

Held,  that  thia  did  not  OMata  a  trwt  f or  the  imme- 
diate  sale  and  eonveralon  of  the  veal  eatate,  but 
amounted  only  to  a  power  of  sale  in  the  trustees. 

Under  a  general  devise  two  eatates  in  fee  simple, 
one  of  which  was  subject  to  incumbrancea,  were 
created  in  trustees  (with  what  the  court  iield  to  amount 
to  a  power  of  sale  at  their  discretion),  upon  trust  to 
pay  the  renta  to  one  for  life,  with  Bemainder  to  another 
tn  fee.    The  xemainderman  daimed  to  have  the  rents 


of  both  estates  applied  both  in  keeping  dawn  the 
interest  on  the  inoumbrances  and  in  doiag  repafan  on 
the  incumbered  estate. 

Held,  (1)  that  the  rents  of  both  estatea  were  appiMo- 
able  for  keeping  down  the  iaoUmbraneea  on  the  one 
eetate,  but  that  any  lepaf fa  to  that  estate  which  the 
trustees  might  consider  advisable  ought  to  be  provide 
for,  not  out  of  the  rents,  which  would  have  the  effect 
of  throwing  the  expense  on  the  tenant  for  life,  but  by 
a  mortgage  or  sale  of  part  of  the  property,  in  such  a 
way  as  to  throw  the  expense  on  both  tenant  for  life 
and  remainderman ;  (2)  that  the  trustees  were  bound 
to  see  that  the  trust  property  did  not  fall  into  decay 
for  want  of  proper  repair,  but  that^  in  oaae  of  the 
property  subject  to  incumbrances,  they  would  have  to 
consider  whether,  having  regard  to  the  amount  of  the 
mortgage  debt,  it  was  advisable  to  lay  out  money  in 
repairing  it 

The  tenant  for  life  claimed  to  be  entitled  to  retain 
the  rents  and  profits  of  the  uninoumbered  estate,  and 
to  give  up  the  incumbered  estate  if  it  were  to  her 
interest  to  do  so. 

Held,  that,  as  the  devise  was  of  one  aggregate  whole, 
she  was  not  entitled  to  do  this. 

(hUhrie  v.  Walrond,  31  W.  R.  285,  22  Oh.  D.  573, 
followed* 

%«r  V.  Gladstone,  34  W.  R.  565,  30  Oh.  D.  614, 
distiaguiahed.— ^refo  v.  Calmady,  o.a.  569^82  Oh. 
D.  408;  55  L.  J.  Oh.  546. 

88.  Precatory  trutt — Aheolute  gift. — A.  made  the 
following  bequest: — "I  give  and  bequeath  to  my 
brother  ...  in  trust  for  my  sisten  VL  O., 
O.  M.,  and  H.  5f.,  £4,000  ...  on  condition  that 
they  will  support  M.  M. ;  at  the  demise  of  either  or 
any  of  the  above  the  survivor  or  anrrifois  to  receive 
the  increased  income  procured  thereby.  They  are 
hereby  enjoined  to  take  oare  of  my  nephew,  J.  T.  N.  0., 
as  may  seem  best  in  the  future.*'  There  was  no 
residuary  gift  in  the  will. 

Held,  that  the  auteM  took  aboolntsly  as  joint 
tenants,  subject  to  the  condition  of  supporting  K.  ML 

Held,  also,  that  the  direotiDns  as  to  taking  oare  of 
the  nephew,  J.  T.  N.  0.,  were  not  sufflciont  to  consti- 
tute any  precatory  or  other  trust  in  his  favour.— 
Moore  v.  RocKe,  ch.d.  xat,  j.  d48<-55  L.  J.  Oh.  418. 

89.  BeeikU  —  CofieltisiMnesf  —  Mistake — Advance* 
nim$-^JEfoiehpot, — A.  gave  the  proceeds  of  sale  of  his 
eeal  and  personal  estate  to  trustees  upon  trust  to  divide 
tlie  same  amongst  his  children  living  at  his  death  and  the 
tssae  of  deceased  children  in  equal  shares  per  stirpes. 
The  will  contained  a  recital  that,  before  tbe  execu- 
tioa  of  bis  will,  the  testator  had  advanced  to  four  of 
hie  eoas  respectively  certain  specified  amounts  on 
account  of  their  respective  shares,  and  the  testator 
declaaed  that  "  the  reepeetiiie  earns  heretebefove  redtod 
to  havejbeen  advanced,"  together  with  intaesat  thereon, 
ahonld  be  brought  into  hotchpot  by  the  four  cans 
respectively  for  the  porpoees  of  the  division  of  hie 


Held,  that  the  sona  aould  not  diapote  tlie  atatementa 
made  by  the  testator  as  to  the  amsnats  of  the  ad- 
vances made  to  them,  and  that  they  must  bring  tlie 
aame  into  hotchpot  aoeoidingiy* 

Aird  V.  Quick,  27  W.  B.  ft82,  12  Oh.  D.  291,  fol- 
lowed. 

In  re  Taylor's  Estate.  22  Oh.  D.  495,  81  W.  R. 
Dig.  153,  explained. — Ward  v.  Woed^  ok.d.  noa.,  i. 
788—32  Oh.  D.  517  ;  55  L.  J.  Ob.  719;  54  L.  T.  982. 

40*  J^tmatfuisr — Ace^eroHon — Void  life  estate.^^ 
Under  a  will  the  testator's  widow  (since  dead)  took  a 
life  eelate,  and  at  her  death  the  property  was  to  be 
divided  equally  among  such  of  hf  s  ohildren  as  should 
*  be  then  living,  but  if  any  ef  the  aaid  ahildien  ahonld 
die  before  the  widow,  leafing  children,  then  the  share 
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of  fheir  parenta  was  to  be  dlTided  eqaally  amongat 
snob  ohildren.  One  of  the  testator's  danghters  was 
the  wife  of  an  attesting  witness^  so  that  the  gift  to 
her  failed. 

Held,  that  she  took  nothing,  bat  that  her  children 
took  her  share  as  tenants  in  oommon. — Olarh  ▼. 
Jtandall,  ch.d.  y.o.B.  70—81  Gb.  D.  72 ;  55  L.  J.  Cb. 
89. 

41.  Remainder — Inconsi»tent  dau$€8. — The  testa- 
trix gaye  real  estate  to  trustees  upon  trust  to  paj  to 
or  permit  E.  to  receive  the  rents  and  profits  'for  her 
Iife»  and,  after  her  dooease,  to  paj  to  or  otherwise 
permit  B.  to  receive  the  rents  and  profits  for  her  life, 
if  she  should  be  living  at  the  time  of  the  decease  of 
E.,  but,  if  she  should  be  then  dead,  upon  trust  for  two 
nieces  of  the  testatrix's  husband  absolutely  as  tenants 
in  common.  The  testatrix  gave  all  the  residue  of 
ber  estate  to  B.  absolutely.  E.  survived  the  testatrix, 
and  B.  survived  E.,  but  was  now  dead,  the  two  nieces 
being  living. 

Held,  that  the  property  went  to  the  two  nieces,  the 
gift  to  them  not  being  a  contingent  remainder,  but  an 
expression  of  intention  that,  subject  to  the  two  life 
interests,  the  nieces  were  to  take  absolutely. — Smith 
V.  Martin,  oh.d.  ka.y,  j. — 53  L.  T.  SL 

42.  BewU  —  Apportionment  —  Apportionment  Act, 
1870  (33  A  34  Vid.  c.  35),  s.  2.— A.  directed 
his  executors  to  "  forgive  to  my  tenant  all  rent  or 
arrears  of  rent  which  may  be  due  and  owing  from  him 
at  the  time  of  my  decease."  The  rent  was  due  at 
Lady-day  and  Michaelmas.  The  testator  died  in 
February. 

Held  {d%B$entiente  Fry,  L.  J.),  that  the  effect  of  the 
dat&se  in  the  will  was  to  forgive  the  tenant  the  rent 
due  at  the  preceding  quarter-day,  and  that  the  Ap- 
portionment Act,  1870,  did  not  affect  the  bequest  so 
as  to  relieve  the  tenant  from  rent  up  to  the  testator's 
death. — Parish  v.  Hudson,  c.a. — 55  L.  J.  Oh.  101. 

43.  Residuary  gift  —  Cash-^Book  debts  —  "  Stock 
standing  in  my  name."— Con^oZs.— The  testator  made 
a  spedfio  bequest  of  "  all  my  stock  standing  in  my 
name  in  various  companies,  together  with  all  bonds,*' 
Ac." 

Held,  that  snms  in  Consols,  and  New  Three  per 
Cent.  Annuities,  a  thirty  years'  annuity.  New  Zaaland 
Four  per  Cent.  Stock,  Victoria  1883  Four  per  Cent. 
Stock,  New  South  Wales  Four  per  Cent.  Stock,  Metro- 
politan Board  of  Works  Stock,  Nottingham  Corpora- 
tion Stocks  and  Dividends,  passed  under  the  bequest ; 
but  that  £750  cash  and  a  book-debt  of  £220  passed 
under  a  residuary  gift  of  "  all  my  household  furni- 
ture, wines,  carriages,  horses,  and  other  effects, 
except  my  jewellery." — Farrotti.  Farrott,  ch.d.  v.cb. 
—53  L.  T.  12. 

44.  Residuary  gift — Executrix — Printed  form-^ 
Blwnk  spaces* — A  document  executed  as  a  will  con- 
sisted of  a  printed  form  of  will  in  which  blanks  were 
left  to  be  filled  up  by  the  person  using  it.  After  a 
direction  for  payment  by  her  executrix,  thereinafter 
named,  of  her  debts  and  funeral  expenses,  the  testa- 
trix gave  all  her  estate  and  effects,  both  real  and 
personal,  **  unto  to  and  for  her  own  use  and 
benefit  absolutely.  And  I  nominate,  constitute,  and 
appoint  my  niece,  C.  H.,  to  be  executrix  of  this  my 
last  will  and  testament.'' 

Held  (affirming  thededsion  of  Kay,  J.),  that,  under 
the  will,  C.  H.  took  all  the  estate  of  the  testatrix  as 
zesiduary  legatee. 

Per  Lord  Esher,  M.R.,  and  Baggallay,  L.J.— In 
order  to  construe  a  will  the  court  may  look  at  the 
original  as  well  as  at  the  probate  copy. — Turner  v. 
Eellard,  cjl  420—30  Ch.  D.  3&0  ;  53  L.  T.  799, 

45.  Residuary  gift — Income  —  Absolute  gift^-K 


will  contained  this  clause,  **  with  regard  to  tlw  niht 
of  my  estate  my  executors  ahaU  pay  the  iateroai 
equal  parts  half-yearly  to  my  sous  F.,  E.,  sad  A, lb 
share  of  a  predeceasor  to  be  eqoally  divided  to  lb 
survivors  or  survivor."  A.  alone  survived  the  tatt 
tor. 

Held  (affirming  the  decision  of  Cbitty,  J.),  thit  i 
was  entitled  to  the  capital  of  the  rsiidae.— Jm%v, 
Tandy,  o.a.  748. 

46.  Residuary  gift — iZ^ocofton— Ineoiiiiifafqf- 
PKn(e«f/orm.— -The  testator,  using  a  printai  /om  i, 
a  will  with  blank  spaces,  wrote  in  one  of  the  fpsai 
that  he  bequeathed  all  his  real  and  penaatl  estate 
(with  two  specific  exceptions)  to  H  Thii  vm 
followed,  after  an  interval  in  blank,  by  the  frisCad 
words,  "  all  and  every  my  household  famitaR,liMi^ 
books,  &&,  and  all  and  erery  other  my  estiUod 
effects  whatsoever  and  wheresoever,  both  ml  id 
personal,  whether  in  possession,  revenioo,  nosisda, 
or  expectancy  to,"  after  which  words  the  testitor  b- 
sorted  in  writing  the  names  of  four  legttees  "fa 
their  own  use  and  benefit  absolutely.'* 

Held,  that  the  first  residuary  gift  in  H.waa  lut 
revoked  by  the  second  residuary  gift ;  and  thst  h  E 
had  survived  the  testator  and  there  was  oo  Upee^Osi 
was  nothing  for  the  second  residuaiy  gift  to  <yaik 
on. 

Ulrich  V.  LitehJleM,  2  Atk.  372,  eommentgdoi.- 
HartY,  Manston,  ch.d.  v.cb.  527— 54L.T.5Ii. 

47.  ** Securities  for  mojtey'*^GonsofS'^Prmm 
notes  —  Railway  debentures  —  Apportmmai  •/ 
dividends.—AL.,  who  died  in  1878,  beqaesthrfillto 
"  moneys  due  on  mortgage,  securitieB  for  moaeyi  ai, 
ready  money,"  to  trustees  upon  trust  for  his  chfldia 
The  testator's  property  included  Consols ;  propaii 
of  dividend  on  Consols  to  the  date  of  his  detth;  F» 
mlssory  notes  ;  and  railway  debenture  stocb. 

Held,  that,  the  Consols  and  promissory  notei  »J 
" securities  for  money "  within  the  mesnlng  dm 
gift,  and  also  the  railway  debenture  stocb;  h«  »■ 
the  proportion  of  dividend  on  the  CoiwoU  «» 
pass,  and  the  dividend  must  bo  apportiottsd  it  * 
date  of  the  testator's  death.— Bcaro/i  v.  &ww»,ca 
KAT,  J.— 53  L.  T.  245. 

48.  SubstUutionai  gift  —  Vetting  -  ^*^ 
Remainder  —  "  Issue  of  any  deeessa  «»■ 
to  take  the  parents  shares'—The  te^^  f^ 
the  residue  of  his  estate  to  t"*^.  ^ 
trust  to  pay  the  income  thereof  to  his  widow  W  w^ 
and  after  her  death  he  gave  the  wn»«w^?l"2  u 
equally  between  aU  and  every  the  chfli"*  "  ^ 
brothers  and  sisters,  share  and  share  slike,  »«*^ 
any  deceased  child  to  take  the  parent's  shsrt  ^ 
of  the  childfren  of  the  testator's  ^r^^^j^^zl 
survived  hiw,  but  died  in  the  lifetime  of  the  \»vm 
widow,  leaving  issue.  .  ^^ 

Held,  that  the  substitutional  gift  *ook  eff*»  ■ 
case  of  any  child  of  a  brother  or  sister  of  tw  ^ 
who  had  survived  the  testator  bat  died  m  tfte  ^ 
of  the  testator^s  widow.  ^i.  «r  it  » 

irt  re  Dawes*  Trusts,  4  Ch.  D.  210,  25  W.  *  ^^ 
31 8,  not  followed.— Danicf  v.  Matt)eun,  cb.ik  w  / 
577—54  L.  T.  752. 

49.  "  Temporal  efccU"—Red  ^r'j^l^ 
the  words  "  temporal  affects  "  wifl  ^f^J!: 
^In  re  Slieridan,  l.j.  (Ir.)-n  Ii.  B.  I^-  "*' 

50.  Tenancy  for  life-'Cotdingejdiff^''^ 
tionment.-^A.,  by  his  wiU,  bequesthed  ^JH 
personal  estate  upon  trust,  after  pe^  ^^  $ 
and  legacies,  to  lay  out  and  inf«J*  r^  ^p 
therein  mentioned  and  to  pay  »«  ^"ftrfrf,^ 
plaintiff  for  life,  with  remainden  oier.  ^ 


"^^^oeklj  Reporter,  Oot.  23, 1886.) 
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xesiduary  estate  oonsisted  of  a  contingent  reTenionarj 
Interest  in  lome  settled  funds.  The  testator  died  in 
1 832,  and  the  reversion  first  became  saleable  in  1846, 
but  it  had  never  been  sold.  Since  1846  the  reversion 
liad  enormoosly  increased  in  value.  Upon  an  appli- 
ocition  in  effect  to  have  the  value  of  the  reversion 

-  apportioned  as  lietween  tenant  for  life  and  remaioder- 
iii.en. 

Held,  that  the  principle  of  In  re  Earl  of  Ohuter- 
yUZcTa  TrwU,  32  W.  B.  361,  24  Gh.  D.  643,  and 
.Beavan  v.  Beawtn,  32  W.  B.  363d,  24  Gh.  D.  649n. 

'  Applied,  and  that,  assuming  the  reversion  to  have 
l>«en  sold  at  an  agreed  price,  it  must  be  ascertained 
-^liat  principal  sum  would,  with  compound  interest 
fjrom  the  date  of  the  testator's  death,  make  up  the 
agreed  price,  and  such  principal  sum  alone  must  be 
attributed  to  corpw,  and  the  whole  of  the  rest  to 
i:noome.— FTaZ^  v.  Appach^  oh.d.  xat,  j.  70—55 
TLb.  J.  Oh.  422  ;  53  L.  T.  627. 

51.  Tenancy  for  life — Distribution  per  stirpes  or 
per  capita.— The  testator  gave  freehold  houses  to 
'fezuateea  upon  trust  to  pay  the  rents  equally  to  his  son 
and  daughter  for  life,  and,  after  the  deatli  of  either, 
'to  pay  one  moiety  of  the  income  to  the  survivor  and 
tlie  other  to  the  children  of  the  deceased ;  and,  after 
tlie  death  of  the  survivor,  to  sell  the  houses  and  divide 
^lie  proceeds  ''equally  amongst  all  and*every  the 
ohild  or  children  of  each  of  them  "  his  two  children. 
The  son  died  first  leaving  eight  children,  and  the 
daughter  had  one  child. 

Held,  thai  the  corptM  was  divisible  per  atirpeB. 

Decision  of  Pearson,  J.  (reported  34  W.  B.  396,  31 
Cb.  D.  685),  affirmed.— Zn  re  GamphdrB  Trusts,  c.a. 
629. 

62.  Tenancy  for  life—**  Surviving  "-^"  Others:'-^ 
The  testator  gave  an  estate  for  life  to  each  of  his 
seTen  children  respectively  for  their  respective  lives 
with  limitations  over  to  their  respective  children,  and 
in  case  any  or  other  of  his  children  should  die  with- 
out leaving  any  child  or  children  him,  her,  or  them 
surviving,  then  the  testator  gave  the  estate  to  which 
their  child  or  children  respectively  would  have  been 
entitled  under  his  will,  if  living,  to  his  (the  testator's) 
sorviving  children  for  their  respective  natural  lives, 
an^  after  their  deaths  respectively  he  gave  their 
respective  shares  to  their  respective  children,  their 
h«irs,  executors,  administrators,  and  assigns.  There 
was  no  gift  over  on  the  death  of  all  the  testator's  chil- 
dren without  leaving  children.  One  of  the  sons  of  the 
testator  died  without  ever  having  had  a  ohild.  At  his 
death  there  were  living  three  of  the  testator's  chil- 
dren.   The  others  had  died  in  his  lifetime. 

Held,  that  the  word  **  surviving "  was  to  be  read 
in  its  strict  sense,  and  that  the  children  of  those  chil- 
dren of  the  testator  who  had  predeceased  the  son 
took  no  interest  in  the  estates  of  which  he  was  tenant 
for  ]ife.—B«nn  v.  Benn,  c.A.  6—29  Gh.  D.  839 ;  53 
Ii.T.240. 

53.  Trust  for  sale — Real  eitafe-^Oonversion^^Elec' 
UoU'^Lease — Option  to  purchase  reversion. —  The 
testator  gave  his  real  estate  and  residuary  personalty 
to  trustees  upon  trust  for  sale  and  conversion,  and  to 
invest  the  proceeds  and  to  pay  the  income  to  his  wife 
for  life  or  widowhood,  and  after  her  death  or  marriage 
upon  trust  to  divide  the  capital  among  his  children 
living  at  his  death  in  equal  shares.  He  died  in  1869, 
leaving  a  wife  and  two  infant  children,  who  died  in 
infancy  intestate  and  unmarried,  the  survivor  of  them 
in  1876.  His  only  real  estate  consisted  of  a  freehold 
house  let  for  twenty  years,  from  Midsummer,  1867, 
with  an  option  to  the  tenant  to  purchase  the  same  at 
any  time  during  the  term,  which  was  never  exercised. 
The  widow  died  in  1885  intestate,  and  not  having 
mairied  again.    During  her    fe  she  had  continued  to 


receive  the  rent  of  the  house,  and  at  her  death  it 
remained  unsold. 

Held,  that  the  testator's  real  estate  was  converted 
into  personalty  from  the  day  of  his  death  by  the  abso- 
lute trust  for  sale  contained  in  his  will,  and  that,  as  the 
tenant  had  an  option  to  purchase  the  house  at  any  time 
during  his  term*  the  receipt  of  the  rent  by  the  widow 
during  her  life  was  not  evidence  of  an  election  by  her 
to  take  the  property  as  real  estate,  and  that  it  de- 
scended as  personalty  to  her  next  of  kin. 

In  re  Gordon,  6  Oh.  D.  631,  26  W.  B.  Dig.  281, 
distinguished.— -^oiouw^^  t.  Lewis,  oh.d.  fba.,  j.  150^- 
30  Oh.  D.  664 ;  55  L.  J.  Oh.  232. 

54.  Vesting  —  Child  dying  in  testator's  lifetime 
*'  or  during  the  continuance  of  the  trusts  Tiereinhefore 
declared '^-^Trust  for  lease  and  sale — Carrying  on 
husineBS — Discretion  of  trustees,'— A,»  gave  his  freehold 
house  to  his  trustees  in  fee  upon  trust  as  soon  as  con- 
veniently might  be  after  his  death  to  let  the  same,  and 
in  the  meantime  the  trustees  were  to  allow  the  testa- 
tor's business  to  be  carried  on  at  the  house.  Subject 
thereto,  he  gave  the  house  and  all  the  residua  of  his 
real  and  personal  estate  to  his  trustees  upon  trust  to  sell 
and  convert  as  soon  as  conveniently  might  be  after  his 
death,  and  to  stand  possessed  of  the  proceeds  in  trust 
for  all  his  children  equally.  The  will  contained  the 
following  proviso : — "  That  if  any  son  of  mine  shall 
die  in  my  lifetime  or  during  the  continuance  of  the 
trusts  hereinbefore  declared  leaving  a  widow  and  no 
issue,  such  widow  shall  take  the  share  of  her  deceased 
husband  for  her  life,"  and  after  her  decease  the  share 
was  to  form  part  of  the  testator's  residuary  estate ; 
and  the  testator  dedared  that  his  trustees  should  have 
full  powers  as  to  mode,  time,  and  place  of  sale  of 
his  property.  In  1878  the  trustees  let  the  freehold 
house,  and  in  1881  one  of  the  testator's  sons  died 
intestate  and  without  issue,  leaving  a  widow.  The 
house  had  not  been  sold. 

Held,  that  the  absolute  interest  given  to  the  testa* 
tor's  children  became  indefeasible  at  latest  when  the 
lease  was  completed,  and  the  business  was  no  longer 
carried  on  for  the  benefit  of  his  estate. 

Minors  v.  Battison,  25  W.  B.  27,  1  App.  438, 
followed.— r«aie  v.  rcafe,"oH.D.  kat,  j.  248—53  L.  T. 
936. 

55.  Vesting — Gift  of  income  till  marriage — Pay" 
ment  of  capital  on  marriage, — T.,  by  her  will,  gave  the 
residue  of  her  stocks  and  shares  to  her  executors  and 
trustees,  ^pon  trust  to  pay  the  dividends  and  interest 
to  her  great-nephew  W.  until  his  marriage,  and  at  his 
marriage  to  hand  over  the  stocks  and  shares  to  W. 

Held,  that  the  gift  was  vested. — Stuart  v.  Wrey, 
CH.D.  KAY,  J.— 30  Ob.  D.  507  ;  54  L.  J.  Oh.  1098. 

56.  Vesting— Gift  to  A,  at  forty,  and  till  then 
income  for  maintenance.— TJndex  a  power  in  a  settle- 
ment to  appoint,  by  will,  to  children,  S.,  by  will, 
appointed  a  fund  to  trustees  for  her  son  to  pay  him 
the  income  till  forty  and  then  to  pay  him  the  fund, 
and  directed  that  if  he  attempted  to  dispose  of  the 
fund  or  Income,  except  by  will,  it  was  to  go  over. 
The  son  died  under  forty,  without  having  attempted 
to  aliene. 

Held,  that  there  was,  in  the  events  which  happened, 
an  absolute  vested  gift  to  the  son. 

Decision  of  North,  J.  (33  W.  B.  633,  29  Oh.  D.  535) 
affirmed.— /8fco<ney  v.  Lomer,  c.a.  407—31  Oh.  D.  380 ; 
55  L.  J.  Oh.  443. 

57.  Vesting — Gift  to  children  attaining  twenty-one 
or  marrying,  and  if  only  one  child  to  him  or  her-^ 
Death  of  only  child,  infant  and  ttnmarried.— The  tes- 
tator gave  £4,000  to  trustees  upon  trust  to  pay  the  in- 
cpme  to  his  daughter  A.  for  life,  and  at  her  death  to 
pay  and  divide  the  same  between  the  children  of  A*  in 
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equal  aharee,  who,  being  aons,  ihoold  attain  twenty- 
one,  or,  being  daughters,  attain  that  age  or  be  married, 
and  if  only  one  obild,  then  wholly  to  him  or  her ;  it 
no  child  who  should  live  to  attain  a  Tested  interest, 
tiien  oTer.  A.  had  issue  one  ohild,  who  died  an 
infant,  unmarried. 

Held,  that  the  chttd  of  A.  did  not  take  a  Tested 
interest  in  the  £4,000. — DwrS  t.  FleUherp  ch.d.  koa., 
2.  29—53  L.  T.  813. 

ExBCunoK— 

58.  Undue  influenee-^Burden  of  proo/,'-'To  estab* 
lish  a  plea  of  undue  influence  so  as  to  iuTalidate  a 
testamentary  document  it  must  be  shown  that  there 
was  coercion,  and  that  the  testator  or  testatrix  has 
been  coerced  to  do  an  act  which  he  or  she  did  not  desire 
to  do. 

Absolute  Tiolenoe  is  not  necessary ;  but  it  must  be 
shown  that  the  will  is  not  the  expression  of  the 
intention  of  the  testator,  but  something  which  he  has 
been  made  to  represent  as  his  wilL 

It  is  not  sufficient  that  the  person  charged  with 
undue  influence  had  power  oyer  the  mind  of  the  testa- 
tor ;  it  must  be  shown  that  it  has  been  exercised  to 
induce  the  making  of  this  particular  will. — Win^otn  t. 
Wingrove^  p.d.  &  a.d.  260—11  P.  D.  81;  55 
L.  J.  P.  B.  &  A.  7. 


Bbtogation — 

69.  Era»ur&—Doewneni  exemtUd  wUk  rmtibv^ 
o/wm^WiOB  Ad,  1837  (1  VidL  c.  26),  i.  tt.^ 
testator  obliterated  a  oodidl  and  appenUbii 
writing  signed  and  attested  by  two  peiBOMisihi 
*<  we  are  witnesses  to  the  eraauie  of  the  sbm* 

Held,  that  this,  though  not  a  Utersl  fmf^ 
with  the  terms  of  the  statute,  suffisiflntly  daWn 
intention  to  revoke,  and  Juatifled  the  exdaaBitfti 
codicil  from  probate.— Jn  the  Chodi  tf  0% 
P.D.  ft  A,D.  492—11  P.  D.  79 ;  55  L.  J.  P.D.  4in. 

See  also  AununsTitATioir,  16,  18,  If;  Quoh, 
Law  of,  5  ;  Oapb  of  GKkid  Hofb,  Law  or,!;  2^ 
BircB,  16 ;  ExsouTOR,  7  ;  HusBAini  axd  1  n^  1%; 
LrFANT,  5;  JtJBisDionow,  1 ;  LnariTioiia^  SmEnop, 
8;  PowBB  OF  AFPOisfTKnrr,  2,  3,  8,  9;  haia 
Duty;  Solicitob,  7;  TRnerxs,  11,  33;  Imatm 

PURCHASBB,  16. 

WINDING  UP.— See  Bahkkifptot,  -  IS ;  Bonan 
Soonmr,  4—6 :  Canada,  Law  of,  t ;  OanAn;  1^ 
32—42  ;  OosTS,  10,  25 ;  Disoovibt,  4 ;  Imnnn^ 
1 ;  LAMBLOBDAin)  TmrAVT,  11.  ' 

WBIT.— See  PBAonca,  62—60. 
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